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The followlng information from t h e  R e g i s t r y  of t h e  Internat ional  

Court of Justice has been c o m i c a t e d  t o  the  Press: 
. . 

. On July Ilth, 1950, t he  Court gave an advisory opinion on t he  
International Status OP ' South-West A f  rica, referred t o  it by Besolutian 
of the  Generd  Assembly of the United Nations on December 6th, 1949. 

The Court decided unanimously t h a t  South-West Afrlca is a territory 
under the  international Mandate assumed by t h e  Union of South Africa on 
December 17th, 1920; 

- bB 12 votes t o  2 that  t he  Union of South Africa continues to have the 
. in te rna t iona l  obligations r-ul t ing from the Mandate, including the 

obl iga t ion  to submit reports and transmit pe t i t i ons  from the  inhabitants 
of t h a t  Territory, the supervlsory functions t o  be exhrcised by th6 United 
Nations and t h e  reference t o  t h e  Permanent Court of Internat ional  Jus t ice  
to be replaced by r e fe~ence  t o  the Internat ional  Court of Justice, in 
accordance with  Article 7 of t h e  hnda te  and Ar t i c le  37 of the S t a t u t e  
of t h e  Court: 

unanirnously tha t  t h e  provisions of Chapter XII of the Charter are 
applicable to the Territory of South-West Africa in t h e  sense that they 
provide a nieana by which the Territory may be brou@ under t h e  Trusteeship 

. system; 

by 8 votes to 6 t h a t  t he  Charter does no£ impose on the  Union of 
. South Africa a l ega l  ob l iga t ion  to place t h e  Territory under Trusteeship; 

and finally, urianimously t h a t  the  Union of South Afrtca is not 
competent to modlfy t he  international s ta tus  of South-West Africa, sueh 
cornpetence resting with the h i o n  acting with the consent of the United 
Nat ions ; 

;K 
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Thè circumstances in which t he  Court was cal led upon to give i t s  
opinion were t h e  following: 

The Territory a f  South-West Afriça was one :of the German overseas 
possessions In respect of which Germany, by Art ic le  119 of the  Treaty of 
Versailles renounced al1 her r i g h t s  and t i t l e s  in f avour of the  Principal 
Allied and Associated Powers. After t h e  war of 19U-1918 t h i s  Territory 
was placed under a Mandata conferred upon t he  Union of South Africa wtiich 
was t o  have f u l l  pow& of administration and l eg i s l a t i on  o w r  the Territory 
as an integral portion of the  Union, Toe Union Govermment was to exercise 
an i r i t e r n a t i o n a l  func t ion  o f  administration on behaif of the League, with 
t h e  ob jec t  of promoting t h e  well-being and develapment of the  inhabitants, 

Rfter t h e  second mrld war, t h e  Union of South Africa, alleging that t h e  
, Mandate had lapsed, sought t he  r ecogn i t i on  of the United Nations t o  t h e  

integrat ion of the Territory in the  Union. 
, '  

The United Nations refused t h e i r  consent to this in tegra t ion  and invited 
the Union o f  South Afr ica  t o  place t h e  Terri tory under Trusteeship,  according 
t o  t he  provisibns of Ckapter XII of t h e  Charter. 

Trie UnZrln of South Africa having refused to comply, t h e  Gcneral Assembly 
' 

of the United Nations, on December 6th, 1949, adoptcd t he  f ollowing rcsolutien: 

The General Assembly, 

Recalling i t s  previous r e s o l u t i o n s  65 (1) of Ur. December 1946, 141 (IL} 
of 1 November 1947 and 227 (III) of 26 November 1948 concerning the 
Territory of South-West Africa, 

Considering . . . 



Considering t ha t  it Je desirable that  t h e  General Assembly, for  i t s  
fÜ;.ther çansideratian of t h e  question, should obtain an advisory opinion 

- on its l ega l  aspects, 

1. Decides t o  subrnit t h e  fellowing questions t o  the  International 
Court of Justice w i t h  a'~eque3t for an adstisory opinion which sha l l  be 
.trari&tted t o  the General Assembly before i t s  E i f t h  regular session, if 
possible : 

l W h A t  Is the international status of the  Terri tory of South-InTest 
Africa and what are t h e  international obl igat ions  of the  Union of 
South A f  rica arising t h e r e f  rom, in particular : 

(a) Does t h e  Union of South Af r i c a  continue t o  have interriztional 
obl igat ions  under t he  Mandate f o r  South-West Africa and, if so, 
wtiat are those obligatioris ? 

"(b) Are t he  provisions of Ghapter X I I  of the Charter applicable 
and, if so, in what mnner, to the Territory of South-West Africa ? 

" ( c )  Has the Union of South Africa t h e  cornpetence t o  modify the  
international s ta tus  of the  Territory of South-West Africa,  or, in 

I t h e  event of a negative reply, where does cornpetence rest to 0 
determine and modify t he  in te rna t iona l  s ta tus  of the  Territory ? 

2. Requests t h e  Secretary-General to transmit t he  present resolution 
to the International Court of Justice,  in accordance with Article 65 of 
t h e  S ta tu te  of the Court, accompanied by al1 documents likely to thraw 
l i g h t  upon the  question. 

' The Secretary-General s h a l l  include among these documents the  text.of 
ar t i c l e  22 of the Covenant of the  .League af Nations; t he  text of the 
Mandate for German South-West Afmca, confirmed by the  Cowicil o f  t he  . 
League on 17 December l92O; relevant documentation concerning the  
objectives and the  functions of the  lkndates System; the  text of t h e  
resolutian adopted by the League of Nations on t h e  question of Mandates 
on 1& dpri l  1946; the  t e x t  of Articles 71 and 80 of the  Charter and data 
on the  discussion of .these Art ic les  in the San Francisco Conference and 
the General Assembly; t h e  report of the  ~ o u r t h  Cormittee and t h e  o f f i c i a  
records, including the annexes, of t he  consideration of  the  question of 
South-West Af rica a+ the  f our th  ,session of t h e  Generaf Assembly . 

. . e 
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In t h e  opinion given today the Court examincd first if the  Mandate 
conferred by t h e  Principal Aflied and Assaciated '~owers on R i s  Br i tanic  
.Majesty, t o  bè exercised on h i s  b e h d f  by the  Union of South Africa, over 
the Territory of South-West Africa was s t i l l  in existence. n e  Court 

II declared tha t  the  League tms nok a mandator" in t h e  sense in vihich t h i s  
term is used in t he  national l a w  of cer tain ?tates. The Ibndate had only 
t h e  mme in cornnion with the  several  notions of mandate i n  na t iona l  l a w .  
The esaentially international character of the functions of the Union 
appeared from the fac t  t h a t  these functions were subject to t h e  superv5sion 
of t h e  Council of the League and t o  t h e  obligation t o  present annual reports  
to it; it also appeared from the f a c t  t b t  any Member of t h e  League could 
subrmit t o  t h e  Permanent Court of International Justice any dispute witb the 
Union Government r e l a t i ng  t o  t h e  interpretation or the  appl icat ion of the  

. provisions of t h e  Mandate. 

Z h B  in ternat ional  obligation; assumed by the Union o f  South Africa 
were of two kinds. One kind  was direct ly r e l a t e d , t o  the administrat ion of 
the Terri tory and corresponded t o  t h e  sacred t r u s t  of c iv i l iza t ion  referred 
t o  in a r t i c l e  22 of t h e  Covenant; t h e  o ther  r e l a t e d  t o  t h e  machinery f o r  
implementation and was closely l lnked to the  supervision ewd cont ro l  of 
t h e  Leagu~ ,  It corresponded tq the llsecurlties f o r  the performance of 
this t rus t f1  referred t o  in t h e  same Article. 

The ... 



The obligations of the f i r s t  group represent the very essence of the 
sacred t r u s t  of c iv5 l iza t ion .  The i r  raison d'être and originaî object 
remain. Since t h e i r  fulfilment d i d n o t  depend on t h e  existence of the 
League of Nations, they could not be brçiught to an end merely becsruse this 
superviisary organ ccased to exist . This v i e w  f s confiraed by Article 80, 
paragraph. i ,of  t h e  Charter, maintaining the rlghts of S ta tes  and peoples  
and the terms Qf existing international instruments until the  territories 
tn question are'placed under the  trusteeship system. Moreover, the  resolution 
of the League of Nat ions of  A p r i l  18, 1946, said t h a t  t he  League ' s f unctions 
tnth resbcct t o  mandated t e r r i t o r i e s  wouîd corne t o  an end; it did not say 
t ha t  the  Mandates thenselves came t o  an and, - 

By t h i a  ~ e s o l u t i o n  the Assembly of  t he  Loague of Nations manifested its 
understanding t h a t  t h e  MaYidates woUd continue in existence until Irother 
arrangements f f  were establi shed and t h e  Union of South A f  rica, In declarations 
mde to the League of Mations as w e l l  as t o  t h e  United Nations, had recognized 
t ha t  i t s  obligations under the Mandate continued after  t h e  disappearance of the 
League. Interpretation placed upon l e g a l  instruments by the par t ies  to tàiern, 
though not conclusive as t o  t h e i r  msaning, have considsrable probative value 
when they contain recognition by a party of i ts  own obligations under an 

' ,instrument. 

8 : K t h  regard t o  the  second gsoup of obligations, the Court s a l d  t h a t  some 
doubts might  arise f rom t h e  f a c t  that the  supervisary fmc t ions  of t h e  League 
with regard t o  mandated territories not  placed under thc  new trustceship 
system were nei ther-expressly  transferred tu the United Nations$ nor  q s e s s l y  
assimied by that Organization. Mevertheless, t he  obligation incumbent upon a 
Mandatory S t a t e  k~ accept international supervision and tg su43mj.t r e p o r t s  is 
an important par t  of the Mandates System. It could not  be concluded that khe 
oblfgation t a  submit t o  supervision had àisappeared rn~rely because the super- 
vjsory orgm had ceased t o  e f i s t ,  when the  United Mztions had anather inter- 
national. organ performing simllar,tbough not ident ical ,  supervisory functions, 

These generd  conSiderations were confirmed by'Article 80, paragraph 1, 
of the Charter, h i c h  pu rpor t s  t o  safeguard not ohly t h e  rights of States, but 
aleo tha  r i g h t s  of the  peoples of mandated t e r r i to r i e s  u n t i l  t rustceship 
agreements were  concluded. nze compe tence o f  the  General Assembly of ' the 
United Nations t o  exercisc such supervision and t o  receive and examine reports 
I s  derived ? r o m  t h e  provisions o f  A r t i c l e  10 of  the  Charter, which authorizes 
the Generil Assembly t o  discuss any questions on m y  matters within the  s c o p  
of the Charter, and m&a recommendations t o  t he  Mernbere of the  United Nations. 

, , Morsovor, the Resolution of A p r i l  1 8 t h ,  1946, of the Assemhly of the Laague 
of Mations bre- supposes ' that t h e  supervisory func t ions exercised by the 
League would be taken over by t h e  United Nations. 

The right of pe t i t i on  was not rnentioned in the  Covenant o r  t h e  Mandate, 
but ,was organized by a decision of the Councik of the League. 'Ph@ Court 
ms of opinion tha t  t h i s  r i g h t  which t h e  inhabitants of  South-West Africa 
had thus acquired, was mauitained by Article 80, paragraph 1, of t h e  Charter, 
as this clause was lilterpreted above. The C o u d  was therefore of the 
opinion t h a t  pe t i t i ons  are t o  be tranmtit ted by the Governent of the  Union 
to t h e  General Assembly of t h e  United Nations, which is l e g d l y  qualifieci 
t o  deal w i t h  them, 

Therefore, South-Wést Africa is s t l l l  to be cansidered a territory held 
under t he  Mandate of December l7th, 1920. The degree of supervision by the  
Cxeneral Assembly should not  exceed t ha t  which applied under the Mandates 
System. These observztions apply t o  annual reports  and pet i t lons.  

Having ,regard to Article 37 of t h e  Statute  of the Intemation& Court 
o f  Justice and Article $0, paragraph 1, of the  Charter, the  Court was of 
opinion t ha t  t h i s  clause in the  Mandate was s t i l l  51 force, and therefore 
tha t  the Union of south Afmca was under asl obligation to eccept the  

8 " compuls&y jur isdict ion of the  Court according t o  tkose  provisions, 

%th regard t o  question b) t he  Court said t h a t  Chapter XFI of t he  
Charter appl ied  t o  the  Territory of South-West Africa i n  th l s  sense, t h a t  it 
provides a msans by which t h e  Tarri tory mg be brought undcr the trusteeship 

system . ., 





Vice-President Guerrero declared that he could not concur Ln the  
Court's o p h i o n  on t h e  mswer t o  question Cd). For  him, the  Charter 
imposed on the South hifrican Union an obl igat ion t o  plzce the Territory 
mder Trusteeship. On this point and on the tex t  in general, he skared 
t h c  v iews  expressed by Judge De Visscher. 

Judges Zoricic and Bsdawi Psshe declared t h s t  they were uneble t o  
concur in t h e  erwer  given by t h e  Court to t h e  second part of t h c  question 
under lottcr,(b) and declered t h z t  tbey shared in t h e  general views 
expressed on this po in t  Ln t h e  Dissenthg opinion of Judge De Visscher. 

The Court's opinion was given Ixi a pub l i c  hearing. Oral statements 
were presented on b c h d f  of t h e  Secretary-GeneraX of the United Nations 
by the  Assistant Secretary-Generzl in charge of the L e g l  Department, and 
on behalf of the  Governments of t h e  Ph i l ipp ines  and of the Union of South 
fifrica. 

The Hague, JuLy Ut4-, 1950. 




