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SEPARATE OPINION OF JUDGE MAHIOU 

[Translatwn} 

App!Jcatwn for revrswn - Admrsslblilfy of the Appllcatwn - Article 61 of 
the Statu te of the Court- Notwn of 'fact"- Existence or non-ex1stence of a 
new fact- Membersh1p m the Umted Natwns- Jurzsdzctwn ratiO ne personae, 
ratwne matenae arJd 'fat'lOne .tempons of the Court - Admtsswn to the Umted 
Natwns and consequences- Genoctde Conventwn- Conduct of the Appltcant 
- Fault of the Appl!cant 

1 Whtle fully subscnbmg to the Court's conctse reasomng and con
clustons, 1 wtsh to enlarge on my agreement by bnefty addressmg severa! 
pomts, sorne of whtch are not ratsed m the Judgment, smce the Court 
found that there was no new fact and that a ruhng on these pomts, or for 
that matter on the other reqmrements under Article 61 of the Statute of 
the Court, would therefore be superftuous 

Yugoslavta rehes on three allegedly dectstve "facts" to found tts Apph
catlon for revtston of the Court's Judgment of Il July 1996; tt clatms to 
have dtscovered m 2000 that tt was not amenable to the JUrtsdtctton of 
the Court at the date of the Judgment because 

tt was not a Member of the Umted Nattons, 
tt was not a party to the Statute of the Court, 
tt was not bound by Article IX of the Genoctde ConventiOn of 
9 December 1948, 
and these facts were known netther to Yugoslavta nor to the Court 

2 Wtthout wtshmg at thts stage to enter into a complex semanhc 
debate on the notion of "fact" (see m partlcular the valuable comments 
by Mr. S. Torres Bernardez, former Regtstrar of the Court, m "A propos 
de l'mterprétatlon et de la revtston des arrêts de la Cour mternatwnale de 
Justice", Mélanges en l'honneur deR Ago, 1987, Vol III, pp 473-478) 
and stmply proceedmg from the baste defimtlon g1ven m all dictwnanes, 
notably those of pubhc mternatwnal law, I note that a fact ts an event 
whtch occurred, whtch took place at a gtven pomt m tlme. From thts 
baste, common-sense defimtwn a eructai element stands out the exist
ence or obJective reahty of the fact, and bence the Court's ascertamment 
or findmg that 1t dtd mdeed happen, or that tt occurred at an appropnate 
ttme such as to enable tt to be mvoked 

3 Now, what can be satd of the three "facts" relied upon by Yugosla
vta? To begm with, the physiCal or obJeCtive reahty of these three "facts" 
ts not nnmedtately apparent, nor has tt come to hght la ter In a manner 
of speakmg, they are not raw facts wh ose existence and ascertamment are 
mescapable; rather, they are the product of a process of mterpretatwn 

67 



APPLICATION FOR REVISION (SEP OP MAHIOU) 71 

and representation. They are mvoked only as a re suit of the occurrence of 
a separa te, subsequent, fact, this one md1sputable · the declSlon on 
1 November 2000 to admit Yugoslavm to the Umted Natwns In other 
words, from an estabhshed fact occurnng m 2000 Yugoslavta mfers by 
means of an mtellectual construct that other "facts" dtd not extst m 1996 
or that they were different m nature But, although appeanng logiCal, this 
retrospective mtellectual construct proves unfounded, notably m relatiOn 
to the requuements of Arhcle 61 of the Statute of the Court In reahty, 
Yugoslavia m Its reasonmg rehes on the admissiOn deciSIOn m 2000 to 
advance an argument m the form of a syllog1sm m arder to be a party to 
the Statute of the Court, a State must be a Member of the Umted 
NatiOns, Yugoslavta was not a Member of the Umted NatiOns m 1996, 
hence, Yugoslavia was not a party to the Statute of the Court or amen
able to Its JUnsdtctwn However, If the syllogism IS to hold, each of the 
prem1ses must be true, If not, the syllog1sm IS mvahd 

4 Whde 1t 1s true that, subject to Arhcle 35 of the Statute, a State 
must normally be a Member of the Umted NatiOns m arder to be a party 
to the Statute of the Court, the second premtse, that Yugoslavm was not 
a Member of the Umted Nat10ns between 1992 and 1996, and the con
clusiOn, I e , that tt was not amenable to the Junsdiction of the Court, 
remam to be proved. They beg the questiOn, based as they are on the 
mere assumptwn that Yugoslavta's admissiOn to the Umted NatiOns m 
2000 means that 1t was not a Member before then, notably dunng the 
penod between the setsm of the Court and the 1996 Judgment. But this 
assertiOn, arnved at by highly abstract reasomng on the hasts of an argu
mentum a contrarw, actually obscures the facts, namely the complextties 
and uncertamttes affectmg Yugoslavm's status durmg that penod, as wtt
nessed not only by the debates before the vanous Umted Nations organs, 
the statements by the Umted Nattons Under-Secretary-General and the 
positiOn of the Court, but also and above ali by the conduct of Yugosla
VIa 1tself 

5 After havmg long mterpreted these complexitles and uncertamttes 
as not precludmg tt from bemg a Member of the Umted Nattons, Yugo
slavm remterprets and re-charactenzes them, for purposes of tts Applica
tion m 2001, as factors dtsprovmg Its membershtp m the United Natwns 
But the facts are the same and, whde sttll amb1guous, and therefore open 
to conftictmg mterpretatwns, they are unchanged It has only been Yugo
slavta's mtellectual representatton of the facts and 1ts posttlon whtch have 
changed, a change made wtth a vtew to seekmg reviston of the Judgment 
of 11 July 1996 Smce the facts remam the same, tt ts clearly dtfficult to 
dtscern any new facts JUsttfymg an apphcat10n for revtston A new rep
resentation of the same reahty does not transform tt mto a new fact As 
stated m the award rendered by the Franco-German Mtxed Tnbunal on 
29 Ju1y 1927 m the Baron de Neufizze case 
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"revtston ts not warranted by cnttctsm of a legal doctnne or by 
a dtfferent assessment of the facts, or even by both, but solely by a 
Jack of mformat10n concemmg the facts" (Recuezl des déczszons des 
trzbunaux arbztraux mzxtes, VII, p 632) 

6 Moreover, assummg that the hypothettcal "facts" resultmg from 
mference and a new representation match the reahty, are they "new" 
wtthm the meanmg of Article 61 of the Statute of the Court? Although tt 
cttes three "new facts", Yugoslavta's Apphcatton m effect ts based essen
ttally on a smgle, purportedly "new", "fact", mferred a contrarzo from tts 
admtssiOn to the Umted NatiOns on 1 November 2000 namely, that tt 
dtd not belong to the Umted Nattons at the ttme of the Judgment Thts, 
tt would appear, ts the only "fact" - from whtch the other two are 
clatmed to follow - that could serve as the hasts for an apphcat10n for 
revtston Assummg further, as a workmg hypothests, that thts construct, 
whtch mfers from a fact occurnng m 2000 the existence - or rather non
existence - of a dtfferent fact m 1996, ts accepted, was the dtscovery or 
awareness of tt new? Ulttmately, that ts the questiOn tt ts not the fact 
ttself whtch ts mherently or obJeCttvely new, tt ts the knowledge of that 
fact whtch must be new to the party relymg upon tt or to the Court whtch 
handed down the Judgment Is that the case here? 

7 In respect of Yugoslavta, the debate as to whether or not tt was a 
Member of the Umted Nattons started tmmedtately after tts break-up, 
that debate grew even more heated after tts declaratiOn of 27 Apnl 1992 
that tt contmued the State and the mtemattonal legal personahty of the 
former Soctahst Federal Repubhc ofYugoslavta The other States ansmg 
out of the former Yugoslavta sharply attacked that declaratton on van
ous, essenttally pohttcal, grounds, notably and spectfically m respect of 
membershtp m the Umted Nattons They mamtamed that the new Yugo
slavta must be on an equal footmg wtth them, that tt could not be the 
contmuator State of the former Yugoslavta, of whtch they also were part, 
and that tt should apply for membershtp and become a successor State on 
the same hasts as them 

8 The debate was taken up m the Secunty Counctl and the General 
Assembly, both of whtch refused to recogmze automattc contmmty, 
reqmred an apphcatton for membershtp and suspended Yugoslavta's par
ttctpatiOn m the work of the General Assembly That was when the prob
lem of membershtp m the Umted NatiOns entered a grey area, bemg 
msuscepttble of clear resolutiOn, as was confirmed by the Under-Secre
tary-General's letter of 29 September 1992 Ali the vanous postttons 
taken, whatever thetr legal status and whatever actual or potenttal self
contradtctiOns they mtght contam, are clear evtdence not only that thts 
fact ts not new but that tt had been of concem to Yugoslavta, to the other 
States resultmg from tts break-up and to the mtemattonal commumty, 

69 



APPLICATION FOR REVISION (SEP OP MAHIOU) 73 

mcludmg the Umted Natwns The Umted NatiOns put an end to one 
uncertamty when Yugoslavm finally decided to apply for membership as 
from 1 November 2000, Yugoslavm has effecttvely been a Member of the 
Umted Natwns That ts beyond doubt and clanfies one problem for the 
future but tt does not resolve, and does not retroacttvely undo, the pnor 
sttuatlon, namely the dtfferences of opmwn concernmg Yugoslavta's 
status vts-à-vts the Umted Nattons before tts admisston on 1 November 
2000 True, the "complex1ty", "dtfficulties" or "mconststencies" of the 
SJtuatton whiCh was created at the t1me and perststed may be regrettable, 
but that sttuatwn did ex1st, and that remams the case today 

9. Thus, between 1992 and 1996 the fact was perfectly weil known to 
everyone, parbcularly to the party relymg on lt today, even though there 
may have been great uncertamty as to the exact solutton to be apphed to 
the problem rmsed. In any event, there were enough substantml, trouble
sorne mdices to alert Yugoslavm and to prompt 1t to reflect upon tts posi
tiOn VIS-a-vis the Umted Natwns Under other circumstances, more 
favourable mdeed to the Apphcant m sorne respects, the Court has not 
hesttated to reJect the contentwn that the fact rehed upon was unknown 
and to draw mferences from the Jack, or msuffictency, of dlltgence m 
becommg aware of the fact Thus, m the F1sherzes case, m whtch the 
Umted Kmgdom contended that 1t was unaware of an 1869 Norwegmn 
Decree concermng the dehmltation of the terntonal sea, the Court stated 
"as a mantlme Power tradlttonally concerned w1th the law of the sea and 
concerned particularly to defend the freedom of the seas, the Umted 
Kmgdom could not have been tgnorant of the Decree of 1869" (l C J 
Reports 1951, p 139) In another case, that concermng Appilcatwn for 
Rev1swn and Interpretation of the Judgment of 24 February 1982 m the 
Case concernmg the Contmental Shelf (Tumsm/L1byan Arab Jamahmya) 
(TunlSla v L1byan Arab Jamahtnya), the Court was cnhcal of Tumsta 
for havmg failed, m respect of the dehmttatwn of a Ltbyan concessiOn, to 
seek "to know the co-ordmates of the ConcessiOn, so as to estabhsh the 
precise extent of the encroachment on what tt regarded as Tumstan con
tmental shetr' (l C J Reports 1985, p 205, para 24) Y et m the present 
case not only was the debate as to whether or not Yugoslav1a was a 
Member of the Umted Natwns no secret to anyone, tt lay at the heart of 
mternational debate, engendermg an uncertamty wh1ch at that t1me 
could only lead to further debate regardmg Yugoslavm's mternatwnal 
relattons, mcludmg Its status vis-à-vis the Statute of the Court and the 
Genocide Convention Th1s ts unhke the sttuatwn ctted m the Umted 
States-Mexico clatm m the Shreck case, where an arbitral award had 
been founded on the erroneous assumptwn that the claimant was a 
Umted States cttlzen when he was m fact a citizen of Mexico, the discov
ery of the true natwnahty was a new fact which had been unknown to the 
tnbunal and which JUStdied the request for recons1deratwn (see 1 B 
Moore, Htstory and D1gest of the Internatwnal Arb1tratwns to wh1ch the 
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Umted States has been Party, 1898, Vol Il, p 1357) The posrtron here rs 
drfferent, more hke that of the Umted Kingdom or Tumsm, Yugos1avra 
should have g1ven more senous consrderatwn dunng the proceedmgs to 
1ts conduct and, m partlcu1ar, shou1d have looked to the Court, at the 
appropnate ttme and ma more JUStifiable way, for a solutwn to the prob
lem. 

10 If the problem was thus clearly known to the party now seekmg 
reviSion, 1t was m consequence also clear to the Court, once the Court 
bad been called upon to rule on the request for the mdJCabon of provi
sional measures for purposes of Its Order of 8 Apnl 1993 Wtthout at the 
ttme makmg an issue of this pomt, Yugos1avra admJts- as IS moreover 
recalled m 1ts Apphcatwn mstitutmg proceedmgs - the "complexthes" 
and "controvers1es" charactenzmg Its posttlon vis-à-vis the Umted 
Natwns, nor d1d these escape the Court In adJudicatmg upon tts JUns
dlctwn and the admrssth1hty of the ApplicatiOn, the Court was aware of 
ali the potentiaiissues of fact and law, but rt cons1dered tt unnecessary m 
the c1rcumstances, m arder to make 1ts rulmg, to address the 1ssue of 
Yugoslav1a's status One of the recitals m the Court's Order ts particu
Iarly revealmg m this regard 

"Whereas, wh1le the solution adopted ts not free from legal diffi
culttes, the question whether or not Yugoslavta is a Member of the 
Umted Natwns and as such a party to the Statute of the Court 1s 
one which the Court does not need to determme defimtively at the 
present stage of the proceedmgs" (Apphcatwn of the Conventwn on 
the Preventwn and Pumshment of the Cnme of Genoczde ( Bosma 
and Herzegovma v Yugoslavw ( Serbza and Montenegro) ), ProVl
swnal Measures, Order of 8 Apnl 1993, 1 C J Reports 1993, p 14, 
para 18) 

11 If the Court, m 1ts subsequent consideratiOn of the case, was not 
reqmred, and nght1y so, to concern Itse1f wtth the ISSue of membersh1p m 
the Umted Nations, that was not only because Yugoslavta dtd not ask tt 
to do so but also because Yugoslavra perststed m Jts positwn, mamtam
mg the "uncertamtles and dilemmas" (see Yugos1avia's Application of 
24 Apnl 2001, p 16), the "[c]ontroverstes and dilemmas" (zbzd, p 20), 
the "mtxed stgnals" (zbzd, p 24) and the "complexttles and dilemmas" 
(rbzd , p 26} to which It makes repeated reference m Jts Apphcatwn for 
reVIS lOTI 

12 Further, even after filmg the Apphcatwn for rev1s10n of the Judg
ment of 11 July 1996, Yugoslavm remamed JUSt as eqmvocal and self
contradtctory m tts conduct, for, at the same tlme as lt was denymg the 
Court's JUnsdJctton and clatmmg not to be bound by the Genoctde Con
ventton, tt was, and stJllts, the Apphcant m other cases before the Court 
Thus, m submtttmg and JUstlfymg the Apphcatwns of 29 April 1999 
agamst ten NATO members (Belgmm, Canada, France, Germany, ltaly, 
the Netherlands, Portugal, Spam, the Umted Kmgdom and the Umted 
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States of Amenca) m the cases concermng Legaluy of Use of Force, 
Yugoslavm mvokes the same bases of JUnsdtctwn as those rehed on by 
the Court m tts 1996 Judgment, namely Yugoslavm's declaratwn recog
mzmg the compulsory Junsdtctwn of the Court and Article IX of the 
Genocide Conventwn, and tt was on those same bases that the Court 
made tts Orders of 2 June 1999 on the requests for the mdtcatwn of pro
VlSlonal measures Etght of these ten cases are sbll pendmg before the 
Court, whtle the other two Apphcatwns, agamst Spam and the Umted 
States, were dtsmtssed on account of the specifie reservatwns to the 
Genocide ConventiOn made by those two States 

13 Moreover, the scope and length of the debate over Yugoslavm's 
membershtp m the Umted NatiOns show that everyone was aware of thts 
fact, even though views d1ffered, as noted above, as to the exact way m 
whtch the problem should be resolved. These dtfferences of opmwn are 
the very evidence which makes It Impossible to speak of a fact that was 
"new" and unknown to the party seekmg revisiOn and to the Court, 
which referred to tt m Its Order of 8 Apnl 1993 and rendered Its 1996 
Judgment m full awareness of tt, but wtthout addressmg tt, because It had 
not been requested to do so and 1t was unnecessary for 11 to do so 

14 In conclusiOn, wtthout there bemg any need to ratse the tssue of 
forum prorogatum already debated m connectwn wtth the addltwnal 
requests for the mdtcatwn of provlSlonal measures m 1993 (see m par
tlcular the separate optmon of Judge ad hoc Lauterpacht, I C J Reports 
1993, pp 416-421) and wtth the prehmmary obJectiOns m 1996, tt IS 
apparent that there 1s no new fact but s1mply a new presentahon or char
actenzatwn of the same reahty by Yugoslavm, whose conduct has changed 
for the better - at whtch ali should reJmce - wtthout however effacmg 
1ts earher m1sconduct Even though the questiOn of tts status was pendmg 
before the Umted Natwns throughout the duratmn of the proceedmgs 
before the Court, not only dtd Yugoslavta fatl to seek ways and means to 
clanfy the sttuatmn but It has contmued ta mamtam the uncertamty, pro
longmg 1t up ta the present day, as stated m paragraph 12 above Today's 
authonties m Yugoslavm were not the source of the mtsconduct, wh1ch ts 
attnbutable to theu predecessors, but that changes nothmg m terms of 
responstbility, for the fault IS one attnbutable to the State concerned, 
notwtthstandmg that there has been a change of régime and the begm
mngs of a change m legal pohcy 

( S1gned) Ahmed MAmou 
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