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Sir,

Re: Advisory Opinion on the Accordance with International
Law of the Unilateral Declaration of Independence by the
Provisional Institutions of Self-Government of Kosovo

With reference to your letter of 20 October 2008 addressed to HE the
Ambassador of the Kingdom of Denmark to the Kingdom of the
Netherlands regarding the request for advisory opinion submitted to the
Court by the General Assembly of the United Nations on the question
of the Accordance with International Law of the Unilateral Declaration
of Independence by the Provisional Institutions of Self-Government of
Kosovo, I have the honout to attach herewith the statement of Denmark
in this regard, in accordance with Article 66, paragraph 2, of the Statute
of the Coutt.

Also attached are thirty original signed copies of the statement along
with a CD-ROM containing the text of the statement.

Sincerely Yours

Kirsten
Ambassador of Denmark to the Netheglands

Enc.



INTERNATIONAL COURT OF JUSTICE

REQUEST FOR AN ADVISORY OPINION

Accordance with International Law of the Unilateral
Declaration of Independence by the Provisional

Institutions of Self-Government of Kosovo

(General List No. 141)

WRITTEN STATEMENT

BY THE GOVERNMENT OF DENMARK



1. Introduction

In its order of 17 October 2008, the International Court of Justice invited Member
States of the United Nations to submit written statements regarding  the
accordance with international law of the unilateral declaraton of independence by
the Provisional Institutions of Self-Government of Kosovo. In reply to this
invitation, this written statement is presented by the Government of Denmark as
an expression of Denmark’s commitment to the continued stability and

development of Kosovo and the region as a whole.

Like others, the Danish Government would have preferred the issuce of Kosovo’s
final status to have been settled in the form of a negotiated agreement between the
Kosovo Albanian and Serbian representatves. Intensive cefforts and prolonged
deliberations, however, proved fruitless, and it became clear that such agreement

could not be reached by the parties.

In response to Kosovo’s declaraton of independence, the Danish Minister for
Foreign Affairs, Dr Per Sdg Moeller, on 21 February 2008 expressed Denmark’s
formal recogniton of the Republic of Kosovo and its readiness to establish
diplomatic relagons. This dectsion reflected the Danish Government’s considered
view that recognition of Kosovo’s independence was conducive to the stability and
development of Kosovo and the region as a whole and that Kosovo’s

independence was in accordance with internadonal law.

In recent years, Denmark has actvely contibuted to the efforts of the
international community to stabilize Kosovo and help develop a mult-ethnic,
democratic society. Since 1999, Denmark has contributed more than IKUR 200
million in assistance to the international effort in Kosovo, and has contnually
provided approximately 400 peacckeepers to the international security presence
(KI'OR) established under Security Council resolution 1244, During the nine-year
UNMIK administration of Kosovo, two Danish nationals’ served as Special
Representatives to the UN Sectetary General, heading UNMIK, and Denmark has
in all relevant international fora supported efforts of ensuring a political serdlement
berween the parties. More recently, Denmark has been a strong proponent of the
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integration of both Serbia and Kosovo into European structures as appropate.
Denmark has also provided personnel and other resources to the LU rule of law

mussion (ILULEX) ser up in Kosovo in 2008,

As the Court now has been requested to advise on the declaraton of
independence, the Danish Government considers it approptiate to state its reasons
why the declaration of independence of 17 Tebruaty 2008 was in accordance with

internatonal law.

2. The declaration of independence was in accordance with
international law

2.1, The specifec and narrow question before the Court

By resoluton 63/3 the UN General Assembly decided, in accordance with arricle
96 of the UN Charter, to request the Internatdonal Court of Justce to render an
advisory opinion on the following question: *Ts the muilateral declaration of independence
by the Provisional Institutions of Self Government of Kosovo in accordance with international

law?”

The Danish Government does not doubt that the Court will be acutely aware of
the specific and narrow character of this question. At the same time, the
Danish Government deems it important to underline that the question
before the Court concerns only the conformity of Kosovo's declaragon of
independence with international law. The crucial date is 17 February 2008. Tt would
be going bevond the request, and the particular diplomatic context leading to irs
adopton, were the Court to respond to other questions, such as Kosovo’s
statchood, the legality of recognitions and non-recognitions by third States, or any
future negotiations between Kosovo and Serbia.

In particular, it is to be noted that the Court has not been asked to advise on the
consequences ensuing from its findings regarding the question put before it. This is
an i1ssuc which the General Assembly and the Member States of the United Nations

creation of a new State is the result of a predominately political process possibly
spanning over many years. It would not be helpful to Kosovo and Serbia, the UN or
other interested parties, not to the Court itself, if the Court were to enter into such

-2



unchartered waters in an artempt to conuibute to political mapping,

2.2. Applicable general international law regarding declarations of independence

Central to the narrow and specific question before the Court is whether, in
internatonal law, there is a prohibition against the issuance of a declaraton of
independence. It 1s for those maintaining that the declaraton is unlawful to show

the existence of such a prohibitve rule.

Basically, an act 1s permitted under international law unless it can be shown
that it is prohibited in either treaty law or customary international law,

One can not only find support for this presumption in the old dicta of the
Permanent Court of International Jusuce that “restricnons upon the
independence of States cannot ... be presumed” and that international law
leaves to States “a wide measure of discretion which is only limited in certain

vy o 4
cases by prohibitive rules.””

In 1986, the Internadonal Court of Justice found that it could not pass
judgment on the militarizatdon of Nicaragua “since in international law there
are no rules, other than such rules as may be accepted by the State concerned,
by treaty or otherwise, whereby the level of armaments of 2 sovereign State
can be limited, and this principle is valid for all States without exception.””

In 1996, the International Court was equally clear, advising that “State pracuce
shows that the illegality of the use of certain weapons as such does not result
from the absence of authorization but, on the contrary, is formulated in terms

[EE)

of prohibition.

Similarly, in addressing the question now before the Court, the declaration of
independence must be taken 1o be in accordance with international law unless

a prohibition laid down by treaty or otherwise applies.

*'The Lotus, PCI) Series A No. 10 (19273, pp. 18 and 19.
3 Nicaragua, IC] Reports [1986] 14, para. 209.

* Legaly of Nuclear Weapons, ICJ Reports [1996] 226, para. 52.
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In the view of the Danish Gouvennent, no such genceral prohibition exasts. There
is no support for a general prohibition under customary international law.
Morcover, no treaty prohibition has been established. \s a matter of
international law, the issuance of a declaration of independence is primarily a
factual event, which together with other factual elements, such as a defined temtory
and a permanent population, may be deemed to result, immediately or over time,

in the creation of a new Srate.

2.3. UN practice

The absence of a general prohibidon against the issuance of declarations of
independence has been confirmed in UN practice. Only in rare circumstances has
the Security Council or the General Assembly expressed a negative view on
declarations of independence, and this only where such declarations could be said to
be part of an overall scheme that violates fundamental nomms of international law.

IFor example, in 1961, the Security Councll “[sjtrongly deprecate|d] the secessionist
activitics illegally cartied out by the provindal administration of Katanga” and
“|dleclarcd| that all sccessionist activities against the Republic of the Congo are
contrary to the Lot fondamentale and Security Council decisions™? Concerns telated

not least to the existence of foreign intervention.

The declaration of independence by the regime in Southern Rhodesia in 1965 was met
with condemnation by the General Assembly;” and also by the Sccurdty Council which

called upon “all states not to recognize this illegal racist minonty regime. ..

Among other examples, we point to the rejection by the international community of
declaratons of independence of the so-called Bantustans,® and the Tutkish Republic of

* Sccurity Council resolution 169 (1961) of 24 November 1961.
i General Assembly resolution 2024 (XX) of 11 November 1965.
“Security Council resolution 216 {1965) of 12 November 1965,

* General Assembly resolution 341D (XXX of 28 November 1975 and Security Council
resoluton 264 (1969} of 20 November 1969.
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It follows that, in certain instances, declarations of independence occurring in the
context of a manifest breach of fundamental norms of international law have been met
with universal condemnation. Howevet, it 1s important to stress that those declarations
have been the completion of what already consttuted a breach of intemadonal law. It
was thus not the declarations of independence themselves that, taken in isolation, were
found to be contrary to internatonal law.

Morcover, these were declarations made n fundamentally different contexts from that
of the declaraton of independence issued by the representatives of Kosovo on 17
February 2008. The Kosovo declaration spelled out clearly the commitment of Kosovo
to a multi-ethnic, democratic future for Kosovo and protection for the nghts of all of
Kosovo’s communities as embodied in the Kosovo consttton. Today, this

commitment is in the process of being implemented in Kosovo.

2.4. Practice relating to the SFRY

In dealing with declarations of independence issued by Slovenia, Croatia, Bosnia
and Ierzegovina and Macedonia in 1991, the Arbitradon Commission under the
Conference on Yugoslavia confirmed that the existence or disappearance of a
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State 1s “a queston of fact”.

Notably, the fact that the Socialist Federal Republic of Yugoslavia (SIRY) was
taken at the time to retain its international personality did not result in the
declarations of independence being scen as contrary to international law, cven
though they had been issued against the will of the SEFRY. Quite to the contrary,
to the extent issued by former Republics they were given cffect through the
recognitions of Slovenia, Croatia, Bosnia and Ferzegovina and Macedonia as

independent States.

As for the declaration of independence issued by the people of Kosovo on 17
February 2008, the particular circumstances indicate both why this declaragon

v Security Council resolution 541 (1983) of 18 November 1983.

1" Opinion No. 1 of 29 November 1991, 92 ILR 162.
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cannot be equated with the abovementioned instances where such declaratons of
independence have been condemned Ly the international community; and why
Kosovo was and is s generis and does not serve as a precedent for other

secessionist movements.'!

It is the view of the Danish Government that at least two key elements give the
case of Kosovo a unique character: 1) the history and dissoluton of the SFRY, and

2) Secunty Council resolution 1244.

2.5. The dissolution of the SFRY

Lirstly, the special status of Kosovo must be seen in light of the fact that Serbia itself
came Into existence as a State only a few years after the SI'RY had begun its
disintegration. The independence of Kosovo came in the context of what in the
words of the UN Secretary-General Special Envoy for the future status process for
Kosovo, President Marti Ahtsaar could be scen as the conclusion of “the last

episode in the dissolution of the former Yugoslavia |that is, the SFRY|”."

To understand the importance of the interrelationship between the dissolution of
the SFRY and Kosovo’s independence it is helpful brefly to revisit the particular
constitutonal framework of SFRY and Kosovo’s special status within 1t.

‘The 1974 consttution of the SFRY provided for a federal structure built on six
republics and two autonomous provinces of which Kosovo was onec.
Under the 1974 constitution, Kosovo thus had a dual nature; both a
Federal unit, similar to the six Republics, and an autonomous province within

" "The unique character of the Kosovo situation was also highlighted in the unanimous statement of EUs 27
foreign ministers expressed through the declaration of the General Affairs and External Affairs Counal of the
Furopean Union meeting on February 18, 2008, Here the Counal refterates its adherence to the panciples of the
UN Charter and the Helsinki Final Act and underlines “its conviction that in view of the contlict of the 1990s and
the extended period of intemational administration under SCR 124, Kosovo constitutes a sw generis case which

does not call into question these prinaiples and resolunons.

> Report of the Special Envoy of the Sceretary-General on Kosovo's future status process,
5/2007/168 of 26 March 2007, para 16. The report is reproduced as Dossier No. 203 in the
Dosster submitted 10 the Court on behali' of the Secretary General pursuant to article 65, 2 of the

Statute (hereafter Dossier) htp:/ /www.ic).

cij.org /docker Jindex.php?pl =3&p2=1&k=21&case= 141 &code= kos&p3=t.




Scrbia. Moreover, Kosovo shared the Presidency of the SFRY with the other
Republics, and had a number of rights vis-a-vis Serbia, tncluding the right of
veto over constitutional changes.

‘The emphasis in the 1974 consttuton on both the republics and provinces as
consttuent clements of the SI'RY and of the voluntary nature of their participation
: . Federarion!? - . -

in the Federaton™ underscore the significance of events in 1989/90 when

Kosovo's autonomy was removed. ™

The nability of the new constitutional structure adequately to protect the human
rights of the people of Kosovo was demonstrated throughout the 1990s,
culminating in the 1998-99 crises where more than 700,000 civilians sought or
were forced into refugee camps out-side of Kosovo and an estimated additional
600,000 persons were internally displaced. ‘There were a number of credible
reports of serious crimes being committed primarily against the Kosovo
Albanian population; reports that were subsequently confirmed  through

findings of the International Criminal Tribunal for the former Yugoslavia.”

The forced change in Kosovo’s consttutonal status in 1989/90 and the
subsequent human rights violadons, took place in the context of the armed
conflict in and among certain of the republics of the SFRY and the dissolution

1% For a brief description of the 1974 constitutional framework see also Croatian president Stjepan
Mesic in an article “Kosovo — A Problem That Tolerates No Delay” which was published in the

newspaper " Vecernji List" on Saturday 16 February 2008,

" For a description of this process see inter alia ICTY Judgment, Prosecutor v. Milan Milutinovic et
al, (IT-05-87-1) Judgment of 26 February 2009 at para 217 - 221

% Prosecutor v, Milan Milutinovic et al., op cit. inter alia at para 1178 where the Trial Chamber
found “that there was 2 campaign of violence dirccted against the Kosovo Albanian civilian
population, during which there were incidents of killing, sexual assault, and the intennonal
destruction of mosques. 1t was the deliberate actions of [the forces of the FRY and Serbia] during
this campaign that caused the departure of at least 700,000 Kosovo Albanians from Kosovo in the
short period of time between the end of March and beginning of June 1999. Efforts by the MUP 1o
conceal the killing of Kosovo Albanians, by transporting the bodies to other areas of Serbia, as
discussed in greater detail below, also suggest that such incidents were criminal in nature.” See more
generally, the UN material on the period from March 1998 to the establishment of UNMIK in June
1999 contained in the Dossier submitted to the Court on behalf of the Secretary-General (Part IL A,
Dossier No. 8-28).



of I'ederation.

While it is not for the Danish Government authoritadvely to interpret the
constitutional framework of another State, it is maintained that these partcular
factual and legal characteristics clearly distinguish Kosovo from other cascs.

2.6. Resoltion 1244

'The second and related reason for the s generis character of Kosove’s declaration of
independence flows from the particular circumstances surrounding the intemational
community’s response through resolution 1244 1o the 1998/99 crisis.

I'ollowing the armmed intervendon by the North Adantic Treaty Organizaton
(NATQ), the Secunty Council on 10 June 1999 adopted Secunity Council resolution
1244 under Chapter VI of the UN Charter, authotzing both a civil and military
mternational presence. Among the central purposes of resolution 1244 were to
ensure protection of the population of Kosovo, to create the conditions for
the development of Kosovo’s institutions and, at a later stage, to facilitate a

process for determining Kosovo's final status.

In the words of UN Special invoy Ahtsaard, resoluton 1244 responded to
Milosevic’s actions in Kosovo by denying Serbia a role in its governance, placing
Kosovo under temporary UN administration and envisaging a political process

designed to determine Kosovo’s future.'

For several years the status issue was set aside while the creation of conditions
conducive to reaching agreement were addressed. Bur in 2005 UN Special Envoy
Kai liide recommended that the status process be inidated,’” and subsequently, as
already noted, President Martd Ahtisaari was appointed as the UN Secretary-
General’s Special Envoy on Kosovo’s future status process. In March 2007 his

' Cf. Ahussan Report para 15,

T UN Special Envoy Kai Eide stated in October 2005: “There will not be any good moment for
addressing the future status of Kosovo. |... | Nevertheless, an overall assessment leads to the
conclusion that the time has come to commence this process.”, cf. $/2005/635 of October 7, 2005
(Dossier No. 193).



conclusions were presented to the Security Council.”® Special Envoy Ahtsaard put
forward a detaled set of recommendations for Kosovo, including a proposal for a
phased transimion to independence  under international  supervision.  This
recommendation was made on the basis of the widely shared view that a
reintegration of Kosovo was not a viable option, that status quo of continued
international administration was unsustainable, and that all avenues for reaching a

ncgotiated setdement had been exhausted.

Intensive work was undertaken 1o secure Security Council endorsement of the
Ahdsaari Report in the form of a resolution to replace resolution 1244
Belgium, France, Traly, the United Kingdom and the United States, presented
a draft Sccurity Council resolution to this cffect, but no agreement could be

reached.

A final attempt at forging agreement was made in the autumn of 2007 when a
Troika, consisting of the Russian Federation, the United States and the European
Union facilitated additonal extensive negotiations benween the parties. Hlowever,
the Trotka concluded: “The parties were unable to reach an agreement on the final

e [y]
status of Kosovo,”"

The efforts of the Troika brought to an end an unprecedented effort within the

UN system at reaching agreement on a status issue; an effort that had fully respected
2

and honoured the process envisioned by resolution 1244,

# Iy his letter forwarding the Ahtissari Report to the Security Counetl the Secretary-Gieneral suressed hus
full support for the recommendations regarding Kosovo’s future status contained i the Report. ct.
S/ 2007 /768 ot 26 March 2007 (Dosster No .203)

¥ Report of the Russia/US/LL Troika on Kosovo, December 4, 2007. That the partics to the
negotiations had very diverging views can be illustrated by the fact that dunng those negotations, as
Kosovo's representatives argued strongly in favour of independence, Serbia in 2000 amended its
constitution to the effect of constitutionally seeking to exclude the possibiliny of Kosovo’s independence.
The Constitution of Serbia was adopted by the National Assembly of the Republic of Serbia on 30
September 2006 and endorsed by a referendum on 28 and 29 October 2006.

* The Govemment would further note that at no point did the Secretary-General's Special Representatve
SRSG) in Kosovo declare the Declaration of Independence as invalid despite the SRSGy sisponsibility for
ensuming that steps taken by Kosovo's authonies were consistent with resolution 124,



Resolution 1244 does not exlude independence. Resolution 1244 contains no prohibition on a
declaradon of i 1dq>c1 wence b\ Kosovo, not anv fcquif(‘mem that such a declarmtion ¢ ml}"
be issued with the consent of the Federal Republic of Yugoslavia (FRY) or Serbia, or

, . . a2
the Security Council.

Resolution 1244 paragraph 11 (f) speaks of the role of the international civilian
presence in “facilitating a political process designed to determine Kosovo’s
future status, taking into account the Rambouillet Accords”, but resoluton
1244 left the process undefined except to characterize it as politcal. The
resolution’s determination of Kosovo’s “autonomous status” was for an
interim period that would at 4 subscquent point be superseded by a “final

status’,

The reference to the Rambouillet Accords in resoluton 1244 is significant. In
Chapter 8, Art. T (3) of these Accords reference is made to “the will of the
people”. It was clear both during the negotiatons at Rambouillet, in the
immediate period after the 1999 crises, and throughout the years of the
UNMIK administration that the wish of the overwhelming majonty of the

. e . . a2
population of Kosovo was to gain independence.™

Resolution 1244's preambular reference o “the commitment of all Member States to
the sovereignty and terrdtonal integrity” of the FRY “and the other States of the
region” in accordance with Annex 2 of the resoluton did not establish a prohibitgon
of a declaration of independence. Indeed, the reference was concerned with the

U The views expressed by UN Secretaryv-General SRSG Jessen-Petersen at a press briefing at
UNMIK headquarters on 21 November 2005 were made at the time of the mitiation of the status
process under Special Envoy Ahussart in 2005 (sce UNMIK Unofficial transcript, Press Briefing
Notes, 21 November 2003). His remarks — that a unilateral declaraton of independence would have
been in violation of resolution 1244 — came 1n the context of the beginning of the status process,
and cannot be equated with the situation after Special Envoy Ahtisaari had presented his report and
negotations had come to a standsull in 2007/2008. Indeed, at the time of Kosovo's declaration of
ndependence on 17 February 2008, UN SRSG did not declare the declaration illegal or indeed
CXPress any criiclism.

= In this context it should be noted that also the Kosovo Contact Group comprised of United
States, Russta, Great Britain, France, Iraly, and Germany stated that a final solution should be

acceptable to the people of Kosovo, see inter alia Kosovo Contact Group Statement, London, 31
January 2000.



commitment of UN Member States, as opposed to the people of Kosovo, and 1t
wits balunced in that it referred also to States other than FRY and, more generally, to
existing principles of international law. As for Annex 2, it is focused solely on the
period of mterim administration.

Kosoro’s declaration of independence. Tiaced with at complete deadlock in the status
negotiations and a framework in resolution 1244 which did not exclude a
declaration of independence, the question was how 1o resolve a situation which, in
the word’s of Special Envoy Ahtisaari, was in urgent nced of resolution. In
presenting his report to the Security Council, Special Envoy Ahtisaari said:

“Uncertainty over [Kosovo’s|] future has become a major
obstacle  to  Kosovo’s  democratic  development,
accountability,  cconomic  recovery  and  inter-cthnic
reconciiation.  Such uncertainty only leads to  further
stagnation, polarizing its communitics and resulting in social
and polidcal unrest. Pretending otherwise and denying or
delaying resolution of Kosovo’s status nisks challenging not
only its own stability but the peace and stability of the region
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as a whole”.

While the negotating process between the parties and in the Securty Council had
broken down, the challenges on the ground remained very real. In this exceedingly
difficult politeal situadon, the people of Kosovo chose the only way forward
which they deemed available 1o sccure the development and prosperity of
Kosovo and the region as a whole. Hence on 17 February 2008 Kosovo declared

independence.

In its declaration of independence, Kosovo undertook to protect and promote
the rights of all communites in a democratic, secular and multiethnic republic.,
In expressing their recogniton, Denmark and other States placed significant
cmphasis on these obligations.™ Kosovo has adopted and — together with its

2 Ahuosaart Report para 4.

** Letter from Minster for Foreign Affairs, Dr. Per Stig Moller, of 21 February 2008 to Fatmir
Sedjiu, President of Kosovo and [ashim Thaci, Prime Minister of Kosovo.



partnets — is implementing a consttution protective of human rights and minority

1‘ighls.

In light of the above the Danish Government is of the view that there 1s no basts
for finding that Kosovo’s declaration of independence on 17 February 2008 was in

violation of resoluton 1244,

2.7. Self-deternunation

This conclusion is also compatble with prinaples regarding peoples’ dght of self-
determination. Lor one thing, Kosovo's final status could not be determined without
the involvement and consent on the part of the people of Kosovo. While there are
implications of the right of sclf-determination not vet fully developed in international
practice, the Danish Govemment sces no reason why denial of meaningful internal
self-determination, as Kosovo was arguably subjected to at least from the late 1990%s,
should be deemed irrelevant in reladon o an otherwise legitimate claim of

independence.

The intemational community is thankful to the International Court of Justice for its
numerous contibutions in past decades to the development of the right of sclf-
determination. The practice of the Court will not be discussed in detail here. It is
deemed sufficient to emphasize that, in 1986, referring to the principle of ##
possidetis, the Court held that “|t]he essential requirement of stability in order
to survive, to develop and gradually to consolidate their independence in all
fields, has induced African States judiciously to consent to the respecting of
colonial fronters, and to take account of it in the interpretation of the
principle of self-determination of peoples”.”

Thereby, the Court acknowledged, firsdy, a conflict between the principle of
ntt possidetrs and the principle of self-determination. Secondly, the Court found
that, normally, the former trumped the latter. However, the Court was careful
not to state that the principle of self-determinaton automatically vields to
principles of territorial integrity. The Arbitraion Commission under the

Conference on Yugoslavia endorsed the transformation of internal borders into

# Fronuer Dispute, 1C] Reports [1986] 554, para. 25.



international frontiers in situations not more compelling than the one now, in

patt, before the Court.™
3. Conclusion

In conclusion, the Danish government maintains that no gencral prohibition
exists in international law against declarations of independence. To the extent
international law  provides any guidance on the legality of declaratons of
independence this leads to the conclusion that the Kosovo declaration of 17

February 2008 was in accordance with international law.

An opinion of the Court calling into question the status of Kosovo as an
mdependent State could have a detrimental effect on peace and security in Kosovo
and the region as a whole. Significant efforts were invested in ensuring an agreed
settlement between the partes up to T'ebruary 2008, and it would seem highly
improbable that an advisory opinion under these particular circumstances could give
positive impetus for new negotations on the status issue. Also, 1t is difficult 1©
envisage a final status different from that sought on 17 February 2008 by the people

of iKosovo.
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Ambassador Thomas Winkler,
Under-Secretary for Legal Affairs

Copenhagen, 16 \pril 2009

2 Opinion No. 3 of 11 January 1992, 92 ILR 170.
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