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1. INTRODUCTION 

1. The present arbitration arises under the Energy Charter Treaty ("ECT" or the 

"Treaty"), a multilateral convention whose purpose, according to Article 2 

thereof, is to establish a legal framework in order to promote long-term 

cooperation in the energy sector. In Article 10 of Part III of the ECT, 

Contracting States undertake the obligation to encourage and create stable, 

equitable, favorable and transparent conditions for Investments of Investors (as 

those terms are defined in the ECT -- see Annex) of other Contracting States. 

2. The conditions include a commitment to accord at ail times to Investments of 

Investors of other Contracting States "fair and equitable treatment," "the most 

constant protection and security" and treatment no Less favorable than that 

required by international law. The Contracting Parties further undertake not to 

impair in any way by unreasonable or discriminatory measures the 

management, maintenance, use, enjoyznent or disposai of Investments and to 

observe any obligations they have entered into with an Investor or an 

Investment of an Investor of another Contracting State. Article 13 prohibits 

expropriation "or measures having effect equivalent to [ ... ] expropriation," 

except in certain circumstances and subject to certain conditions. By Article 

17 of the ECT, which is also found in Part III, Contracting States reserve the 

right to den y the advantages of Part III to a legal entity if citizens or nationals 

of a third State own or control that entity and if that entity has no substantial 

business activities in the area of the Contracting Party in which it is 

organized.1 Part V of the ECT provides for dispute resolution, and its Article 

26 permits, inter alia, Investors to resort to arbitration pursuant to the ICSID 

Convention concerning alleged breaches by a Contracting State of an 

obligation under Part III. 

Bulgaria denied the protections of the ECT to Claimant, prospectively, from 18 
February 2003. See paragraph 21 below and the discussion in the Decision on Jurisdiction, 
pp. 50 et seq. 
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3. Because they are referred to in the Parties' submissions and in this Award, the 

texts of the relevant provisions of the ECT are set forth in the Annex to this 

Award. 

Il. PROCEDURE 

A. Registration of the Reguest for Arbitration 

4. On 6 January 2003, the International Centre for Settlement of lnvestment 

Disputes ("ICSID" or "the Centre") received a request for arbitration dated 24 

December 2002 ("Request for Arbitration") from Plama Consortium Limited 

("PCL" or "Cl~imant"), a Cypriot company, with its address at 4 Tenarou 

Street, Ayios Dometios, Nicosia, Cyprus, against the Republic of Bulgaria 

("Bulgaria" or "Respondent"). The two parties together are referred to as "the 

Parties." The Request for Arbitration invoked the ICSID arbitration 

provisions of the ECT and the most favored nation ("MFN") provision of a 

bilateral investment treaty ("BIT") concluded in 1987 between the 

Government of the Republic of Cyprus and the Government of the People's 

Republic of Bulgaria ("the BIT''); which allegedly imported into the BIT the 

ICSID arbitration provisions of other BITs concluded by Bulgaria, in 

particular the Bulgaria-Finland BIT. 

5. The Centre, on 14 January 2003, in accordance with Rule 5 of the ICSID 

Rules of Procedure for the Institution of Conciliation and Arbitration 

Proceedings ("ICSID Institution Rules"), acknowledged receipt of the Request 

for Arbitration and, on the same day, transmitted a copy to Bulgaria and to the 

Bulgarian Embassy in Washington, D.C., USA. 

6. There ensued exchanges of correspondence between the Parties and the Acting 

Secretary-General of ICSID concerning the jurisdiction of ICSID over the 

Request for Arbitration and its registerability under Article 36(3) of the 

Convention on the Settlement of Investment Disputes Between States and 

Nationals of Other States ("the ICSID Convention") and ICSID Institution 

Rules 6 and 7. 

7. On 17 April 2003, Claimant filed a Supplement to Request for Arbitration 

dated 6 April 2003. The Centre acknowledged receipt of the Supplement to 
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Request for Arbitration on 17 April 2003 and, on the same day, transmitted a 

copy to Bulgaria and to the Bulgarian Embassy in Washington, D.C. 

8. Upon requests from both Parties, the Centre deferred registration. A further 

postponement of registration was sought by Respondent on 12 August 2003 

but was opposed by Claimant. 

9. The Request for Arbitration, as supplemented, was registered by the Centre on 

19 August 2003, pursuant to Article 36(3) of the ICSID Convention and, on 

the same day, the Acting Secretary-General, in accordance with ICSID 

Institution Rule 7, notified the Parties of the registration and invited them to 

proceed to constitute an Arbitral Tribunal as soon as possible. 

10. By letter of 12 June 2003, Emmanuel Gaillard and John Savage of the law 

firm Shearrnan & Sterling LLP2 informed the Centre that they had been 

retained to represent Claimant, replacing Christian Nordtmnme in these 

proceedings. Claimant further advised that it was also represented by Ciril 

Pelovski of the law firm Denev & Oysolov. On 20 August 2003, Respondent 

informed the Centre that it had retained as Counsel in the prooeedings Paul D. 

Friedland, Carolyn B. Lamm and Abby Cohen Smutny of the Jaw firm White 

& Case LLP. By a letter of 25 March 2004, Respondent further indicated 

having retained Lazar Tomov of the law firm Tomov & Tomov. 

B. Constitution of the Arbitral Tribunal and Commencement of the 
Proceedings 

11 . Following the regjstration of the Request for Arbitration by the Centre, the 

Parties agreed on a three-member arbitral tribunal (the "Arbitral Tribunal" or 

the "Tribunal"). The Parties agreed that each of them would appoint an 

arbitrator and that the third arbitrator, who would be the President of the 

Tribunal, would be appointed by agreement of the Parties. The Parties agreed 

that the Centre would appoint the President of the Arbitral Tribunal should 

they fail to agree on the presiding arbitrator. 

2 Subsequently, Shearman & Sterling was succeeded as Counsel to Claimant by 
Virginie Colaiuta and, thereafter, by the law firm Nixon Peabody LLP, see infra, paragraphs 
38 and 45. 
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16. At that first session of the Arbitral Tribunal held in Paris on 25 March 2004, 

the Parties reiterated their agreement on the points communicated to the 

Tribunal in their joint letter of 19 March 2004, and the remainder of the 

procedural issues on the agenda for the session were discussed and agreed. AU 

the conclusions were reflected in the written minutes of the session, signed by 

the President and the Secretary of the Arbitral Tribunal and provided to the 

Parties, as well as all members of the Tribunal. It was agreed that 

Respondent's objections to jurisdiction would be treated as a preliminary 

question. A schedule for the füing of memorials and for the holding of a 

hearing on jurisdiction in Paris on 20 and 21 September 2004 was agreed. 

17. Pursuant to the agreed schedule, Respondent filed a Memorial on Jurisdiction 

on 26 May 2004. In support of its Memorial, Respondent submitted written 

statements of MM. Rudolph Dolzer, Charles Kerins, Sean McWeeney, Elias 

A. Neocleous, Timothy O'Neill, Christo Tepavitcharov and Thomas W. 

Walde, accompanied by a further copy of Mr. Jean Christophe Vautrin's first 

declaration.4 Claimant submitted a Counter-Memorial on Jurisdiction dated 25 

June 2004, supported by Mr. Jean Christophe Vautrin's second declaration and 

a declaration from Mr. Jacques Python. This was followed, on 26 July 2004, 

by a Reply on J urisdiction from Respondent, accompanied by statements from 

MM. Stanislav Ananiev, Alexander D. Boshkov, Elias A. Neocleous, Plamen 

Oresharski, Todor Marinov Palazov, Tencho Ivanov Tenev, Nikolay Vassilev 

and Milen Veltchev. Claimant's Rejoinder on Jurisdiction, dated 26 August 

2004, supported by Mr. Jean Christophe Vautrin's third declaration, was 

received by the Centre on 30 August 2004. 

18. On 26 July 2004, Respondent submitted to the Arbitral Tribunal a request for 

the production of documents by Claimant. By letter dated 6 August 2004, 

Claimant opposed that request. After considering the views of the Parties, the 

Arbitral Tribunal, on 11 August 2004, issued Procedural Order No. 1 directing 

Claimant to produce all documents falling within the categories listed in the 

4 Mr. Vautrin's first declaration had been submitted earlier by Claimant' s Counsel at 
the Tribunal' s first session of25 March 2004. 
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Order, no later than with the filing of its Rejoinder on Jurisdiction. Claimant 

filed certain documents with its Rejoinder of 26 August 2004. Further to a 

request for extension made on 17 August 2004, which was accepted by 

Respondent, Claimant submitted to Respondent, under cover of a letter dated 6 

September 2004, other documents pursuant to the Tribunal's Order. Claimant 

produce.d an additional set of documents by letter dated 13 September 2004. 

19. An oral hearing on the preliminary question of jurisdiction was held in Paris 

on 20 and 21 September 2004. Counsel for both Parties addressed the 

Tribunal. One witness, Mr. Jean-Christophe Vautrin, testified orally for 

Claimant. 

20. On 22 October 2004, Respondent filed a Post-Hearing Submission on 

Jurisdiction, to which Claimant responded by its Post-Hearing Response on 

Jurisdiction of 19 November 2004. On 3 December 2004, Respondent filed a 

Post-Hearing Reply on Jurisdiction. 

21. On 8 February 2005, the Arbitral Tribunal rendered its Decision on 

Jurisdiction. In the operative part, it ruled as follows: 

A. As to the jurisdictional issues with respect to the ECT: 

(1) Under Article 26 ECT and the ICSID Convention, the 

Tribunal has jurisdiction to decide on the merits the 

Claimant 's claims against the Respondent for alleged 

breaches of Part l/1 of the ECT 

(2) Article 17(1) ECT has no relevance to the Tribunal 's 

jurisdiction to determine the Cf aimant 's claims against 

the Respondent under Part Ill of the ECT. 

B. As to the merits of the Respondent 's case under Article 

17(1) ECT: 

(1) Article 17 (1) requires the Contracting State to exercise ils 

right of denial and such exercise operates with 

prospective effect only, as it did in this case from the 

Respondent 's exercise by letter of 18 February 2003. 
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(2) The second limb of Article 17(1) regarding "no 

substantial business activities " is met to the Tribunal 's 

satisfaction infavor of the Respondent; and 

(3) The Tribunal declinesfor the time being to decide thefirst 

limb of Article 17(1) regarding the Claimant 's 

"ownership" and "control. " 

C. The most favored nation provision of the Bulgaria-Cyprus 

BIT, read with other B/Ts to which Bulgaria is a 

Contracting Party (in particular the Bulgaria-Finland 

BIT), cannot be inte.rpreted as providing the Respondent 's 

consent to submit the dispute with the Claimant under the 

Bulgaria-Cyprus BIT to ICSID arbitration or entitling the 

Claimant to rely in the present case on dispute settlement 

provisions contained in these other B!Ts. 

D. The Tribunal rejects the Res pondent 's application to 

suspend the proceedings pending the final outcome of the 

litigation concerning Dolsamex and Mr. 0 'Neill. 

E The arbitration will now move to the second phase, that 

is, an examination of the parties ' claims on the merits. 

F A decision on costs is deferred to the second phase of the 

arbitration on the merits. 

10 

This decision is incorpôrated by reference into the present award (collectively 

the "A ward"). 

22. The Parties then agreed on a procedural timetable for the merits phase, which 

was reflected in Procedural Order No. 2 dated 31 March 2005. On the same 

date, the Centre sent to the Parties new certified copies of the Decision on 

J urisdiction correcting a clerical error at paragraph 5 5 of the Decision. 

23. On 29 July 2005, Claimant filed a Request for Urgent Provisional Measures in 

accordance with ICSID Arbitration Rule 39, seeking urgent recommendations 

of provisional measures pursuant to Article 47 of the ICSID Convention. 

Claimant s.ought an order recommending that, inter a lia, (1) Respondent 
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immediately discontinue and/or cause to be discontinued all pending 

proceedings and refrain from bringing or participating in any future 

proceedings before the Bulgarian courts and Bulgarian authorities relating in 

any way to this ICSID arbitration; and (2) Respondent take no action that 

might aggravate or further extend the dispute. 

24. On 19 August 2005, Respondent filed its Opposition to Claimant's Request for 

Urgent Provisional Measures, contending that the relief sought by Claimant 

was unnecessary because Claimant had failed to demonstrate that its rights in 

this ICSID arbitration would be irreparably harmed without the measures it 

sought. 

25. This was followed by Claimant's Response to Respondent's Opposition to 

Claimant' s Request for Urgent Provisional Measures dated 25 August 2005, 

and Respondent's Rejoinder to Claimant's Request for Urgent Provisional 

Measures dated 31 August 2005. A procedural meeting b'y telephone 

conference with the Parties' Counsel followed on 1 September 2005, during 

which the Arbitral Tribunal put various questions to Counsel and discussed the 

procedure and timetable for rendering the order on provisional measures. 

26. On 6 September 2005, the Arbitral Tribunal issued an Order rejecting 

Claimant's Request for Urgent Provisional Measures in its entirety and 

reserving its decision on the costs resulting from the foregoing procedure to a 

later stage of the arbitration. 

27. Following Claimant's request of 30 September 2005, the Arbitral Tribunal 

granted to Claimant a four-week extension of time to submit its Memorial on 

the Merits and issued, on 6 October 2005, Procedural Order No. 3, wbich 

modified the procedural calendar set forth in Procedural Order No. 2 for the 

filing of submissions on the merits. 

28. Accordingly, Claimant filed its Memorial on the Merits on 28 October 2005, 

supported by the fourth written declaration of Mr. Jean Christophe Vautrin as 

weU as written declarations by Mr. Vladimir Lazarov and Mr. Dimitar 

Stefanov and expert reports by MM. Robert Duchesne, Nikolay Todorov 

Dikov and Lyubomir Denev. On 22 December 2005, Claimant sent English 

translations of some of the exhibits to its Memorial on the Merits and asked 
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the members of the Arbitral Tribunal to incorporate into their respective copies 

of the Memorial corrections of some clerical errors therein. 

29. On 7 February 2006, Respondent asked Clairnant to produce certain 

documents by 28 February 2006. Although not within the time frame 

requested by Respondent, Claimant did submit numerous responsive 

documents but objected to some ofRespondent's requests. 

30. Bye-mail and facsimile of 21 April 2006, Respondent requested an order from 

the Arbitral Tribunal calling upon Claimant to produce, by 5 May 2006, 

various documents set forth in its request of 7 February 2006 which Claimant 

had failed to produce. 

31. After further correspondence on this subject between the .Parties and 

considering their respective positions, the Tribunal issued Procedural Ortler 

No. 4 on 27 April 2006, directing Claimant to produce to Respondent 

additional documents. 

32. By letter dated 22 May 2006, Respondent requested a modification of the 

procedural timetable, to which Claimant agreed. On 26 May 2006, the 

Arbitral Tribunal issued Procedural Ortler No. 5 to modify, as per the Parties' 

agreement, certain dates for the filing of submissions in the merits phase set 

forth in Procedural Ortler No. 3. 

33. Following the execution by the Parties of a confidentiality agreement, 

Claimant further produced, on 16 June 2006, two confidential documents. 

34. On 28 July 2006, Respondent filed its Counter-Memorial on the Merits 

supported by statements from MM. Kaloyan V assilev Bonev, Milcho Dimitrov 

Boyaclzhiev, Doncho Brainov, Hristo Dimitrov, Chavdar Georgiev Georgiev, 

Georgi Ivanov Georgiev, Roumen Georgiev Hristov, Bojko Iliev, Krassimir 

Vutev Katev, Nikolay Kavarclzh.ikliev, Lyubka Kostova, Nikola Djipov 

Nikolov, Nikolai Marinov Nikolov, Lyudmil Zhivkov Parvanov, Ognyan 

Viktorov Petkov, Aksinia Stoyanova Slavcheva, Lilia Nikolova Smokova, 

Tencho Ivanov Tenev, Tsvetan Tsekov, Maria Lyubenova Tsekova, Nikolay 

Vassilev and Svetoslav Y ordanov and accompanied by legal opinions of 

Mr. Teodor Antonov Chipev and Professor Metody Markov as well as reports 
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by Gaffuey, Cline & Associates, Navigant Consulting, Inc. and Transacta 

OOD. 

35. By letter dated 10 September 2006, Claimant notifi.ed the Tribunal and 

Respondent that Shearman & Sterling was no longer acting as Claimant's legal 

Counsel in this arbitration and requested an extension of tbree months for 

filing its Reply and such further adjustments to the procedural calendar as 

would consequently be required. 

36. In a letter of 14 September 2006, Respondent objected to this request but 

urged the Arbitral Tribunal, if it should, nevertheless, grant Claimant's 

request, to do so only on the condition that Claimant post security in the forrn 

of a bond in the amount of no less than USD 2,000,000 against an award of 

costs in Respondent's favor. 

37. On 20 September 2006, the Arbitral Tribunal issued Procedural Order No. 6 in 

which it (1) agreed in principle to grant a maximum three-month extension of 

tim.e to Claimant for the filing of its Reply from the date of Claimant's request, 

(2) urged Claimant to act with the utmost diligence in appointing new 

Counsel, (3) stated that it would decide the consequent modification of the 

procedural calendar after discussion with the Parties' Counsel, including 

Claimant's new Counsel, in a conference call during which the Tribunal would 

also hear the Parties' argmnents regarding Respondent's request that Claimant 

be ordered to post security for costs, and (4) invited Claimant to submit, by 

6 October 2006, any comments it wished to make concerning Respondent's 

request for security for costs. 

38. On 18 December 2006, Claimant informed ICSID that it had appointed new 

Counsel to represent it in the persan of Virginie A. Colaiuta, 25 Boulevard de 

l' Amiral Bruix, 75782 Paris Cedex 16, France.5 

39. There ensued correspondence between the Parties and the Arbitral Tribunal in 

which, among other matters, Respondent requested an increase in the amount 

of the security for costs that Claimant be ordered to post to USD 9,000,000 

s 

France. 
Ms. Colaiuta's address was subsequently changed to 9 rue de Picardie, 75003 Paris, 
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and, in addition, requested that any further proceedings in this arbitration be 

limited to the oral hearing, contending that Claimant had foregone its right to 

file any additional written submissions by failing to file its Reply by the 

deadline fixed in Procedural Order No. 6. 

40. It proved difficult to find an early corn.mon date for the procedural meeting by 

conference call envisaged in Procedural Ortler No. 6. Consequently, the 

Tribunal organized a meeting in person with the Parties in Paris on 16 

February 2007 to discuss Respondent's requests to limit the written phase of 

these proceedings and to order Claimant to post a bond as security for costs, as 

well as to fix a time schedule for the future conduct of the arbitration. 

41. After hearing presentations by the Parties' Counsel on Respondent' s request to 

limit the proceedings, the Tribunal decided not to grant that request. It 

communicated that decision to the Parties in writing by Procedural Order No. 

8, dated 21 February 2007. The Tribunal next heard the Parties' arguments 

regarding security for costs. The Parties and the Tribunal then discussed the 

further steps in these proceedings, the result of which was agreement on a 

procedural calendar, communicated to the Pârties in Procedural Order No. 7 

on 21 February 2007. Following the meeting, the Arbitral Tribunal issued 

Procedural Order No. 9 on 28 February 2007, denying Respondeht's request 

for security for costs. ICSID issued surnmary minutes of the meeting. 

42. Pursuant to Procedural Ortler No. 7, Claimant made requests to Respondent 

for the production of documents. With respect to those requests regarding 

which the Parties could not agree, the Arbitral Tribunal issued Procedural 

Order No. 10 deciding upon the various document production requests at 

issue. In an accompanying letter, the Tribunal denied Claimant's request for 

additional time to file its Reply. 

43. By Procedural Order No. 11 , the Arbitral Tribunal extended Claimant's tirne 

to file its Reply by a few days. 

44. Claimant filed its Reply to Resporident's Counter-Memorial on 11 April 2007, 

togetber with a second expert report by Mr. Duchesne. 

45. In a letter of 25 May 2007, Ms. Colaiuta informed the Arbitral Tribunal that 

she wa~ withdrawing as Counsel to Clairnant. The Tribunal was subsequently 
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advised that the law finn Nixon Peabody LLIP, of 437 Madison Avenue, NY, 

NY, USA had been appointed by Claimant as its new Counsel. 

46. Respondent submitted a Rejoinder on the Merits, dated 27 July 2007, 

accompanied by written statements of MM. Ivan Iskrov, Alexander Rakov, 

Nikloay Vassilev and Svetoslav Y ordanov, as well as a legal opinion of 

Mr. Teodor Antonov Chipev, an expert report of Ms. Villy Dashinova

Stefanova, a supplemental expert report of Gaffney, Cline & Associates, a 

supplemental legal opinion of Professor Metody Markov and a second expert 

report of Navigant Consulting, Inc. 

4 7. A procedural meeting by telephone conf erence with the Parties and the 

Arbitral Tribunal took place on 22 October 2007 for the purpose of preparing 

the hearing scheduled for January-February 2008 and to address certain other 

procedural matters. Prior to that conference, the Tribunal circulated to the 

Parties an agenda and requested the Parties to consult each other with a view 

to agreeing on a common approach to the agenda's items. The Parties 

submitted a joint letter dated 18 October 2007 responding to the Arbitral 

Tribunal's request. Following the telephone conference, ICSID issued 

summary minutes of the discussion, and the Arbitral Tribunal issued 

Procedural Order N° 12, dated 30 October 2007, containing its decisions and 

instructions regarding the matters discussed. 

48. On 12 November 2007, Respondent addressed a letter to the Arbitral Tribunal 

objecting to certain decisions in Procedural Order N° 12. Claimant submitted 

its comments regarding Respondent's objections in a letter dated 13 November 

2007. The Tribunal rendered its decision regarding Respondent's objections 

on 14 November 2007, which was communicated by ICSID to the Parties. 

49. On 8 January 2008, Respondent addressed a letter to the Arbitral Tribunal 

objecting to the use of a specific exhibit by Claimant in the impending oral 

hearing. Claimant offered its comments to Respondent's objection by letter of 

10 January 2008. The Tribunal rendered its decision regarding Respondent's 

objections on 11 January 2008, which was communicated by ICSID to the 

Parties. 
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50. A hearing on the merits was held at the seat of the Centre in Washington D.C. 

from 28 January 2008 to 1 February 2008. Counsel for both Parties addressed 

the Arbitral Tribunal. One witness, Mr. Jean-Christophe Vautrin, and one 

expert, Mr. Robert Duchesne, appeared for Claimant. Five witnesses, Ms. 

Aksinia Stoyanova Slavcheva, Minister Nikolay Vassilev, Mr. Svetoslav 

Yordanov, Mr. Ognyan Viktorov Petkov and Mr. Nikola Djipov Nikolov 

appeared for Respondent, as well as two experts, Ms. Zoë Reeve of Gaffney, 

Cline & Associates and Mr. Brent Kaczmarek of Navigant Consulting, Inc. 

Ali witnesses and experts were cross-examined by opposing Counsel and re

exarnined by Counsel for the Party presenting them. ICSID issued summary 

minutes of the hearing on 13 February 2008. 

51. On 20 March 2008, both Parties made written Post-Hearing Submissions. 

52. Final oral argwnent was made by Counsel for the two Parties at a hearing in 

Washington, D.C. at the seat of the Centre on 14 April 2008. 

53. Following the hearing for oral argument, both Parties filed their claims for 

costs in written submissions dated 21 May 2008. Each Party filed written 

comments regarding the cost submission of the other on 4 June 2008. 

54. The Arbitral Tribunal pronounced the proceedings closed on 9 June 2008 

according to ICSID Arbitration Rule 38(1). 

Ill. SUMMARY OF TKE DISPUTE 

55. The following is a summary of the dispute in the present case. Additional 

facts appear in Chapters IV and V, "Discussion of the Issues," infra. The facts 

set forth in this Award are those which the Tribunal determines· to be most 

relevant to its decisions on the Parties' respective cases. 

A. The Refin.ery's Acquisition 

56. Prior to its privatisation in 1996, Plama AD, which later changed its name to 

Nova Plama AD ("Nova Plama"), was a Bulgarian 100% State-owned joint 

stock company which owned an oil refinery (''the Refinery") in Bulgaria. On 

5 September 1996, Bulgaria privatized Nova Plama and sold 75% of its shares 

to EuroEnergy Holding OOD ("EEH") (the "' 1996' or 'First' Privatization 
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Agreement", Claimant's Exhibit ("C's Exh.") 177). In October 1997, EEH 

increased Nova Plarna's capital, after which EEH held 96.78% of the 

company's outstanding and issued share capital. 

57. A year later, Claimant - then known as Trarnmel Investment Limited -

purchased from EEH all of EEH's 49,837,849 shares of Nova Plarna, which 

represented that 96.78% shareholding. The share purchase agreement, which 

was subject to the consent of the Bulgarian Privatization Agency, was 

concluded on 18 September 1998 (C's Exh. 128). The agreement was 

arnended on 18 December 1998 (C's Exh. 182). 

58. Negotiation for the purchase of Nova Plama shares started at the end of 1997 

when Mr. Jean-Christophe Vautrin, who was then working at André & Cie 

("André"), a Swiss multinational company involved in trading, project and 

trade financing, energy and transportation, was contacted by Mr. Boni Bonev 

of Banque Internationale pour le Commerce et le Developpement ("BICD"). 

Mr. Bonev mentioned that PriceWaterhouseCoopers ("PWC") had approached 

the BICD on behalf of EEH, whlch was seeking to obtain trade financing 

facilities for the Refinery (see Claimant's Counter-Memorial on Jurisdiction, 

para. 49; Respondent's Counter-Memorial on the Merits, para. 15). 

59. At around the same tune, Mr. Vautrin was also approached by the Central 

Wechsel und Creditbank, which expressed its willingness to facilitate 

financing for the Refinery, provided, inter alia, that it received a counter

guarantee from various partners, including a lubricant oil specialist. 

Consequently, Mr. Vautrin contacted Mr. Harald Svindseth from Norwegian 

Oil Trading AS (''NOT"), a company that specialised in the distribution and 

fabrication of lubricants in emerging markets (see Clailnant's Counter

Memorial on Jurisdiction, para. 49). 

60. While André and NOT were not willing to provide financing to EEH because 

they doubted its trustworthiness, they expressed an interest io acquiring EEH's 

shares in Nova Plama. Although negotiations broke down in February 1998, 

they resurned later that year (see Claimant's Counter-Memorial on 

Jurisdiction, para. 52; Respondent's Counter-Memorial on the Merits, para. 

17). As a result, on 18 August 1998, NOT and André entered into a 
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Memorandum of Agreement with the Privatization Agency (also referred to as 

the "Memorandum of Understanding"), which was subsequently amended on 

21 September 1998 (Respondent's Exhibits ("R's Exhs.") 664, 671), by which 

the Privatization Agency, in accordance with Article 22 of the First 

Privatization Agreement, gave consent for .the sale and transfer of all shares of 

Nova Plama to a company presented by NOT and André, provided the 

satisfaction of a number of conditions stated therein was assured. 

61. These conditions, as amended on 21 September 1998, included inter alia, (i) 

evidence of financial resources to resume the operation of the Refin~ry; (ii) an 

agreement with the trade unions of Nova Plama; (iii) an agreement with the 

main creditors of Nova Plama; and (iv) an agreement with the Privatization 

Agency to "take over any and ail purchaser rights" in accordance with the 

First Privatization Agreement (R's Exhs. 664, 671). 

62. On 5 October 1998, Claimant submitted a letter from the Central Wechsel und 

Creditbank stating that a USD 8 million facility "for start up and operation of 

Plama refinery is being organised with the guarantee of André & Cie S.A and 

Norwegian Oil Trading a.s." (R's Exh. 672). On 11 October 1998, PCL 

signed an agreement with Nova Plama's employees (R's Exh. 673); and, on 

26 October 1998, PCL and various creditors of Nova Plama entered into a 

Debt Settlement Agreement (R's Exh. 675). 

63. Finally, on 17 November 1998, Claimant and the Bulgarian Privatization 

Agency entered into an agreement (''the Second Privatization Agreement," R's 

Exh. 676) specifying, inter alia, the obligations taken over by Claimant under 

the First Privatization Agreement and indicating that the date of entry into 

force would be the date of transfer of Nova Plama shares·from EEH to PCL. 

64. By letter dated 23 November 1998, the Privatization Agency informed EEH 

and PCL that the conditions stipulated by the Memorandum of Agreement had 

been met and that, consequently, the Privatization Agency gave its final 

consent to the transfer of shares (R's Exh. 677). Following approval by the 

Privatization Agency, the transfer of shares took place on 18 December 1998. 

65. Followin& a Bulgarian court decision in 2004 invalidating the 1997 capital 

increase, Nova Plama's registered share capital reverted to the original number 
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of shares, so that Claimant then owned 75% of Nova Plama's shares (C's Exh. 

183, note 14). 

B. The Refinery's Operation and the Bankruptcy 

66. The Refinery's key industrial asset was a lubricants manufacturing unit which 

had processed base-oils produced by the Refinery into a wide range of 

industrial and consumer lubricants which were used as raw materials for 

lubricants at the Refinery or by third party blenders. Nova Plama also had its 

own power plant, with a capacity for sales of excess electric power to the local 

grid. 

67. Nova Plama ceased operations in 1996, while it was still State-owned, due to 

poor economic conditions and, during EEH's ownership, production was never 

resumed (Hearing Transcript ("H. Tr."), Day 1, 28 January 2008, p. 28 at lines 

20 et seq, p. 85 at lines 14 et seq.). On 10 June 1998, Bulgaria's State Fund 

for Reconstruction and Development initiated insolvency proceedings against 

Nova Plama (C's Exh. 167). It was while the inimlvency proceedings were 

underway that EEH agreed, with the consent of the relevant Bulgarian 

authorities, to sell its shares in Nova Plama to Claimant and that the Second 

Privatization Agreement was concluded. 

68. The Refinery re-commenced operations in January 1999, shortly after its 

acquisition by Claimant, but shut clown again in early April 1999 (Claimant's 

Memorial on the Merits, paras. 37 and 156; H. Tr.i Day l; 28 January 2008, 

pp. 50 et seq. and 202 et seq.; R's Exh. 376; Respondent's Counter-Memorial 

on the Merits, paras. 46 et seq.). Claimant and Nova Plama submitted to the 

Pleven District Court a Recovery Plan dated 5 May 1999, which had been 

negotiated with Nova Plama's creditors and other interested parties (including 

the Bulgarian Government). The Court approved this Recovery Plan and 

terminated Nova Plama's bankruptcy proceedings by decision of 8 July 1999 

(R's Exh. 409). In August 1999, Nova Plama's operations resumed, but only 

until December 1999, when the Refinery was shut down for good (Claimant's 

Memorial on the Merits, para. 156; Respondent's Counter-Memorial on the 

Merits, para. 53; H. Tr., Day 1, 28 January 2008, p. 59, lines 11 et seq., p. 69 

lines 3 et seq.). Discussions ensued among the various interested parties to get 
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the Refinery back into operation, all of which failed for reasons which are at 

the heart of the present dispute between the Parties. 

69. It should be noted that, as a provisional measure, during the 1998 insolvency 

proceedings, the bankruptcy court had appointed two provisional syndics or 

trustees in bankruptcy on 25 June 1998, Syndic Penev and Syndic Todorova 

(R's Exh. 898); their appointment was extended by the court's decision to 

open bankruptcy proceedings on 29 July 1998. 

70. By decision of 18 May 1999, the Pleven District Court appointed Mr. Penev as 

a permanent syndic (R's Exh. 900). 

71. In July 2005, creditors of Nova Plama re-opened the bankruptcy proceedings, 

a decision reversed by order of the Bulgarian Supreme Cassation Court of 

27 December 2005 (R's Exh. 572). Upon r~-filing by the creditors of their 

applications, the Pleven District Court re-opened the bankruptcy proceedings 

on 28 April 2006 (R's Exh. 966). Nov_a Plama underwent liquidation and, on 

18 June 2007, its assets were sold to Highway Logistics Center ECOD for 

approxirnately USD 30.6 million (R's Exh. 1036; Second Navigant Report, p. 

31; H. Tr., Day 1, 28 January 2008, p. 20, lines 3 et seq. and p. 73, lines 17 et 

seq.; Respondent's Rejoinder on the Merits, para. 8d). 

72. Claimant alleges that the Bulgarian Government, the national legislative and 

judicial authorities and other public authorities and agencies deliberately 

created numerous, grave problems for Nova Plama and/or refused or 

unreasonably delayed the adoption of adequate corrective measures. These 

actions and omissions, according to Claimant, caused material damage to the 

operations of the Refinery and have had a direct negative impact on the 

reputations and market values of the respective Plama Group companies. 

Bulgaria's actions and/or omissions violate the ECT, to which both Bulgaria 

and Cyprus are parties. 6 

6 Bulgaria ratified the ECT on 15 November 1996 and CYPrus on 16 January 1998. 
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C. The Dispute 

73. It is Claimant's case that, in violation of its obligations under the ECT, 

Bulgaria has failed to create stable, equitable, favorable and transparent 

conditions for Claimant's investment in Nova Plama; failed to provide 

Claimant's investment fair and equitable treatment; and failed to provide 

Claimant's investment the most constant protection and security. Bulgaria has 

subjected Claimant's investment to unreasonable and discriminatory measures, 

breached its contractual obligations vis-à-vis Claimant, and has subjected 

Claimant' s investment to measures having an effect equivalent to 

expropriation. Bulgaria's actions have, Claimant contends, deprived PCL of 

its chance to make its investment in Nova Plama successful and profitable 

(Claimant's Reply on the Merits, para. 44). In its Request for Arbitration, 

Claimant also submits that Respondent had breached its obligations under 

Article 10( 12) of the ECT. r It claims compensation for ail of these breaches. 

74. Respondent denies Claimant's allegations. 

· 75. A statement of the Parties' respective positions on the issues is set forth in 

Chapters IV and V of thls Award, in whicb the Tribunal examines Bulgaria's 

alleged breach of its obligations under the ECT and the Parties' respective 

positions. Before that analysis, the Tribunal will address, as a preliminary 

matter, the issues that were left unresolved in the Decision on Jurisdiction: 

Claimant's 'ownership' and 'control' and the allegations on misrepresentation 

by Claimant. 

76. While the Tribunal will not elaborate each and every one of the Parties' 

arguments with respect to each issue, it bas submitted ail arguments to 

exhaustive examination. It will confine itself in the following discussion to 

those issues which it considers most relevant to the decisions it must make. 

IV. PRELIMINARY DISCUSSION: CLAIMANT'S 'ÜWNERSHIP' AND 'CONTROL' 

AND THE ALLEGATIONS OF MISREPRESENT A TION 

77. In the operative part of the Decision on Jurisdiction, quoted at paragraph 21 

above, two matters were reserved for decision at a later stage: First, the 

question whether Claimant is a legal entity owned or controlled by citizens or 

nationals of a State Party to the ECT - this is a question regarding the first 
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limb of Article 17(1) of the ECT (see Decision on Jurisdiction, paras. 170-178 

and 240(8)(3)); and second, the question whether Claimant has misrepresented 

or willfully failed to disclose to Respondent Claimant's true ownership (see 

Decision on Jurisdiction, paras. 126-131 and 228-230). These two questions 

will be examined in the present Section. 

78. It is important to note that, in its Decision, the Tribunal made clear that none 

of these issues affected its jurisdiction and that, consequently, it joined them to 

the consideration of the merits of the case (see Decision on Jurisdiction, paras. 

151 and 229-230 and paras. 130-144 infra). A third question deferred in the 

Decision on Jurisdiction to this second phase of the arbitration, that of costs, is 

dealt with in Chapter V. F. below. 

A. 1s Respondent Entitled to Deny the Advantages of Part m of the 
ECT to Claimant under Article 17(1)? 

79. Article 17 of the ECT provides: 

Each Contracting Party reserves the right to deny the 

advantages of this Part [Part III] to: 

(}) a legal entity if citizens or nationals of a third state own or 

control such entity and if that entity has no substantial business 

activities in the Area of the Contracting Party in which it is 

organized; ... 

80. Under Article 17(1) of the ECT, Respondent can refuse to afford the 

protections of Part III of the ECT to Claimant if the latter has no substantial 

business activities in the State Party to the ECT where it is incorporated and if 

it is not owned or controlled by nationals of a Contracting Party. Both 

conditions must be met before a Contracting State may invoke Article 17(1). 

Both Parties accepted that ownership or control may be direct or indirect. 

81 . Claimant is incorporated in Cyprus. Cyprus is a party to the ECT. Claimant 

has acknowledged that it does not have significant business activities in 

Cyprus (Claimant's Rejoinder on Jurisdiction, footnote 49). 



Annex 192

23 

82. The question then arises whether Claimant is owned or controlled by a 

national or another Contracting Party. The burden of proof on this issue lies 

with Claimant (C's Exh. 3, p. 18, para. IV section 3). 

83. Mr. Vautrin is a French national and, therefore, a national of a Contracting 

Party (France being a party to the ECD. Mr. Vautrin claims that he indirectly 

owns and contrais 100% of the shares of PCL. 

84. As previously stated (para. 57 supra), as a result of the Second Privatization 

Agreement, PCL became the owner of 96.78% of the shares of Nova Plama. 

At the time, Plama Holding Limited ("PHL"), another Cyprus company, was 

the beneficial owner of 100% of the shares of PCL (C's Exhs. 41, 42, 43, 93 

and 94). Subsequently, PCL issued additional shares to EMU Investments 

Limited ("EMU"; C's Exhs. 51, 52 and 95), a company incorporated in the 

British Virgin Islands (Cs Exh. 53). As a consequence, PHL owns 20% of the 

shares of PCL and EMU, 80%. On 13 September 1998, PHL issued 500 

shares to Mediterranean Link (Nominees) Limited and 100 shares to 

Mediterranean Link (Trustees) Limited, both acting as nominees of EMU. 

PHL also issued 400 shares to Mediterranean Link (Trustees) as nominee of 

NOT (C's Exhs. 47, 48 and 49). On 26 October 1998, these 400 shares were 

transferred from Mediterranean Link (Trustees) Limited, as nominee of NOT, 

to Mediterranean Link: (Trustees) Limited, as nominee of EMU (C's Exh. 50). 

Thus, since 26 October 1998, EMU owned 100% of the shares of PHL. The 

capital of EMU is represented by 60 bearer shares (C's Exhs. 54 and 74), 30 of 

which are said by Claimant to be held in trust for Mr. Vautrin by Mr. Per 

Christian Nordt:0mme and 30 of which are said to be held in trust for 

Mr. Vautrin by Mr. Tom Eivind Haug (see affidavits of MM. Nordt0nune and 

Haug, C's Exhs. 57 and 58, and statements ofMr. Vautrin). 

85. Respondent contends that the evidence produced by Clairnant is not sufficient 

to establish Mr. Vautrin's indirect ownership or control of PCL. Arnong other 

matters, Respondent has produced documents which indicate that two 

companies incorporated in the Seychelles, Allspice Trading Inc. ("Allspice") 

and Panorama Industrial Lirnited ("Panorama") owned and may still own 

EMU, and that Panorama agreed to p]edge 30 bearer shares in EMU to an 

undisclosed financial arranger (Respondent's Post-Hearing Submission on 
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Jurisdiction paras. 41 et seq.; Exhs. 57 and 58 to Respondent's Post-Hearing 

Submission on Jurisdiction). However, Mr. Vautrin claims that the transaction 

underlying the pledge agreement whereby Panorama and Allspice each 

expected to obtain ownership of 30 bearer shares was never completed and 

that the pledge agreement was useless, incorrect and not valid. In any event, 

Mr. Vautrin testified that Allspice and Panorama were owned indirectly by 

him (Claimant's Post-Hearing Response on Jurisdiction, para. 20; Exhs. 80 

and 81 to Respondent's Post-Hearing Submission on Jurisdiction). 

86. The contentions of the Parties regarding the application of Article 17(1) of the 

ECT were fully developed during the jurisdictional phase of this arbitration 

and will not ail be repeated here. Only those arguments most relevant to the 

Tribunal's decision are here considered. 

87. Respondent's contention, essentially, is that Claimant has failed to prove that 

it is a legal entity owned or controlled by citizens or nationals of a Contracting 

Party to the ECT within the meaning of Article 17(1) of the ECT and, 

therefore, is net entitled to the benefits of Part III of the ECT. The evidence, 

Respondent says, shows that PCL was and is owned by EMU, which is nota 

national of an ECT Contracting Party. According to Respondent, Claimant 

has failed to prove with credible evidence that Mr. Vautrin ultimately owns or 

controls EMU. Therefore, pursuant to Article 17(1), its claims are 

inadmissible. 

88. Claimant rejects Respondent's argument that it is not entitled to the benefits of 

Part III because of Article 17(1), stating that Mr. Vautrin is a national of 

France, a Contracting Party to the ECT, and owns and controls the company, 

EMU, which in turn controls PHL, which controls Claimant. 

89. In its Decision on Jurisdiction, the Arbitral Tribunal decided that Article 17(1) 

of the ECT has no relevance to the Tribunal's jurisdiction to determine 

Claimant's claims against Respondent under Part III of the Treaty (para. 21 

supra). It confinns this d~cision. The Tribunal will, therefore, examine 

Respondent's arguments concenùng the ownership and control of PCL in 

order to determine whether they justify a denial of the benefits of Part III to 
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Claimant. As already indicated, the burden of proof to establish ownership 

and control is on Claimant. 

90. As the Tribunal stated in its Decision on Jurisdiction, "Mr. Vautrin 's evidence 

as to his ultimate ownership and control of the Claimant is not on/y large/y 

unsupported by contemporary documentation but .. . is materially inconsistent 

with parts of that documentation and also contradicted by other statements 

apparent/y attributable to Mr. Vautrin ... " (para. 177). On the other hand, the 

Tribunal noted that it did not wish to reject his evidence adduced €lt the 

jurisdictional hearing at that stage of the proceedings (para. 178). During the 

merits phase and at the Final Hearing, the Parties made further submissions on 

all the evidence submitted, including Mr. Vautrin's numerous statements and 

oral testimony. The Tribunal has reached the following conclusions on these 

disputed matters. 

91. As seen above, 20% of PCL's shares are owned by PHL, another Cyprus

incorporated company (para. 84 supra) and 80% of PCL's shares are held by 

EMU. EMU owns 100% of PHL's shares. Mr. Vautrin's testimony and the 

affidavits of MM. Nordt0tririië â.Ild Haug indiéate that the latter each hold half 

of EMU's shares in trust for Mr. Vautrin. The record also contains documents 

or affidavits from other persons acting for the companies concemed to the 

effect that they were always acting pursuant to instruction~ received from 

Mr. Vautrin. André and NOT have written that they were not shareholders at 

the time of the Second Privatization Agreement (Exhs. 20 and 23 to 

Mr. Vautrin's Third Declaration). Moreover, when testifying before the 

Tribunal and in his witness statements, Mr. Vautrin demonstrated an intimate 

knowledge of the structure and affairs of the companies concemed, which !end 

credence to Claimant's contention that he does own or control them. 

92. As for the evidence introduced by Respondent that the shares of EMU were 

transferred to two Seychelles companies, Panorama and Allspice, the Arbitral 

Tribunal accepts Mr. Vautrin's testimony that the transactions, which were 

contemplated, were never in fact consummated and that, in any event, he was 

and remains the ultimate owner of the shares ofthose two companies. 
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93. The Arbitral Tribunal has also considered the fact that there is litigation 

pending in Switzerland, discussed in the Decision on Jurisdiction, in which a 

company, Dolsamex S.A., and Mr. Timothy O'Neill claim ownership of PCL. 

However, until that litigation is completed, those claims remain just that: mere 

claims with allegations that carmot and do not affect the ownership or control 

of PCL. 

94. The Arbitral Tribunal accepts Mr. Vautrin's testimony. Moreover, without 

l.osing sight of the fact that CJaimant bears the burden of proof on this issue, 

the Arbitral Tribunal has not found Respondent's attempt to cast doubt on 

Mr. Vautrin's ownership and control of PCL convincing. Respondent has not 

been able to show to the Arbitral Tribunal's satisfaction that the evidence 

produced by Claimant as to its ownership is wholly unreliable nor has it 

introduced cogent evidence as to who is (or are) the persans or entities who 

own or control the company, other than Mr. Vautrin. 

95. In these circurnstances, the Arbitral Tribunal decides that Mr. Vautrin owns 

and controls PCL. Since Mr. Vautrin is a French national (Exh. I to 

Mr. Vautrin's First Declaration, 25 March 2004), and France is a Contracting 

Party to the ECT, Respondent cannot rel y on Article 17( 1) of the ECT to deny 

to PCL the benefits of Part III of the Treaty. 

B. Misrepresentation 

1. Parties' Positions 

96. Respondent, at the jurisdictional hearing, in its Counter-Memorial on the 

Merits, Rejoinder on the Merits and Post-Hearing Submission on the Merits, 

raises objections to jurisdiction over and admissibility of Claimant's claims. It 

says that Claimant obtained its investment in Nova Plama vîa 

misrepresentations in violation of Bulgarian law, which is, therefore, void ab 

initio under the Privatisation Act and voidable under the Bulgarian Obligations 

and Contracts Act. Accordingly, Claimant does not own the investment and 

did not acquire control of it in accordance with Bulgarian law. As a 

consequence, there is no "Investrnent" within the meaning of Article 1(6) of 

the ECT, and hence the Arbitral Tribunal lacks jurisdiction over Claimant's 

claims. Even if the Tribunal were to conclude that it did have jurisdiction, 
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however, Claimant having obtained its investment by unlawful means would 

render its claim inadmissible. 

97. In the Decision on Jurisdiction, the Tribunal concluded that Respondent's 

allegations on misrepresentation did not deprive it of jurisdiction in this case 

and, in light of the serious charges raised, the Tribunal decided to examine 

these allegations during the merits phase. 

98. In its Counter-Memorial on the Merits, Rejoinder on the Merits and Post

Hearing Submission on the Merits, Respondent insisted that obtaining the 

investment via misrepresentation in violation of Bulgarian ]aw made 

Claimant's claims inadmissible and, in any event, such misrepresentations 

defeated its claims on the merits. Since the protections provided in Articles 10 

and 13 of the ECT can only apply to an Investment made in accordance with 

law, Claimant cannot seek the protections of the ECT for that investment, 

having obtained it in violation of international and Bulgarian law. 

99. In addition, Respondent pointed out that Bulgaria denied Claimant the 

advantages of the ECT' s substantive protections prospectively from 18 

February 2003. Consequently, to the extent that Claimant seeks to present 

claims in these proceedings as to alleged violations by Respondent of ECT 

obligations after that date (e.g., claims relating to the re-opened bankruptcy 

proceedings against Nova Plama in 2005 and claims regarding Varna Port 

based on facts arising after 18 February 2003), those claims are inadmissible.7 

100. In support of its allegation of misrepresentation, Respondent contends that 

Mr. Vautrin and others representing Claimant d~g the negotiations for the 

acquisition of Nova Plama consistently represented to the Bulgarian 

Privatization Agency and others that Claimant was a consortium owned by 

two large commercial entities, André and NOT. According to Respondent, 

after these entities withdrew their interest in the investment, Mr. Vautrin 

intentionally concealed that fact and the fact that he was the sole owner of 

7 This argument is no longer relevant, since in this Award the Arbitral Tribunal has 
decided that Bulgaria cannot deny the benefits of Part III to Claimant on the basis of Article 
17(1) of the ECT, see paragraph 95 supra. 
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Claimant. Although Mr. Vautrin contends that he informed someone at some 

point within the Bulgarian Government of André's and NOT's withdrawal, 

Respondent asserts that this remains unproven. 

101. Respondent says that Claimant was obliged to obtain the consent of the 

Privatization Agency to its purchase of EEH's shares in Nova Plama. This 

was a requirement of EEH' s 1996 Privatization Agreement and the Bulgarian 

Privatization Act. Respondent says that Claimant procured the Privatization 

Agency's consent by means of misrepresentations as to Claimant's actual 

ownership, in viofation of Bulgarian law. The consent thus obtained was null 

and void under Bulgarian law. According to Respondent, because the consent 

of the Privatization Agency was a legal prerequisite to Claimant's purchase 

and also a legal prerequisite to the lawfulness and effectiveness of the Share 

Purchase Agreement between Claimant and EEH (pursuant to which Claimant 

acquired the shares in Nova Plama that it claims as its investrnent), Claimant 

neither owns nor acquired control of its investment in accordance with 

Bulgarian law and the ECT. 

102. Respondent cites Article 5(1) of the Bulgarian Privatization Act 

" ... [t]ransactions for acquisition under the Act conducted through a fictitious 

party or by an unidentified proxy shall be deemed null and void" and states 

that Claimant misrepresented its ownership and misled the Privatization 

Agency within the meaning of Article 5(1) in order to obtain the latter's 

consént to PCL's acquisition of Nova Plama, thus rendering tihat consent null 

and void ab initio. 

103. Respondent contends that the existence of an "Inv-estment" within the meaning 

of the ECT is a fundamental element necessary for the observance of Article 

26 of the ECT. In view of the lack of. an Investment within the meaning of 

Article 1(6) of the ECT, Respondent asserts, this case should be dismissed. 

l 04. Respondent adds that, under international and Bulgarian law, Claimant had an 

obligation to act honestly and in good faith in its dealings and contract 

negotiations and that it violated this obligation. 

105. Altematively, Respondent contends that, should the Arbitral Tribunal not find 

the Second Privatization Agreement null and void under Article 5.1 of the 
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Privatization Law, that agreement would be voidable under Bulgarian law due 

to Claimant' s misrepresentations. 

106. Respondent's argument under the ECT is that Claimant's misrepresentation 

defeats its claim on the merits. The obligations undertaken by Bulgaria under • 
Articles 10 and 13 of the ECT can only apply to an lnvestment made in 

accordance with law. Respondent asserts that, having obtained its investment 

in violation of international and Bulgarian law, Claimant cannot seek the 

protections of the ECT for that investment. 

107. Claimant denies that it made any misrepresentation to the Bulgarian 

Govemment concerning its investment in Nova Plama. It says it had no duty 

to inform Respondent of the identity of the shareholder(s) of PCL. Claimant 

acknowledges, in its Memorial on the Merits, that André and NOT were 

originally interested in buying_ the Refinery and accepts that the Bulgarian 

Govemment, through its Privatization Agency, wanted to screen foreign 

investors in privatized enterprises (see para. 27). Claimant contends that 

during the period July-September 1998, André decided that it was not 

interested in purchasing Nova Pla.ma and only wanted to play an advisory role; 

so Mr. Vautrin personally took up the opportunity, together with NOT, to 

make the investment (ibid., para. 30, p. 9).8 Subsequently, NOT, too, 

withdrew from the project as an investor. 

l 08. Claimant says that it informed the Privatization Agency that the purchase of 

Nova Plama's shares was to be made by a company "presented by" André and 

NOT - not that the purchase was to be made by André and NOT themselves 

and that this description of the purchaser was included in the Memorandum of 

Agreement of 18 August 1998 (Article 1.1 ), agreeing to the share transfer by 

EEH to PCL, signed on behalf of the Privatization Agency and PCL. 

According to Claimant, this wording of the Memorandum of Agreement 

followed an earlier draft of the agreement, which is not in the record, which 

stipulated that the company purchasing Nova Plama's shares was a company 

Mr. Vautrin testified at the January-February 2008 hearing (H. Tr., Day 2, 29 January 
2008, p. 280) that NOT held 40 percent of the shares of PCL until the end ofOctober 1998. 
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''formed by" André and NOT (See Mr. Vautrin's testimony at the January -

February 2008 hearing, H. Tr., Day 2, 29 January 2008, pp. 305 et seq.). 

Therefore, Claimant says, the Privatization Agency knew or should have 

known that a company different from André or NOT was the purchaser. If the . 
Privatization Agency wanted to receive specific information about the change 

in the language of the agreement and ownership of the investor to be 

introduced by André and NOT, it could, contends Claimant, have asked for 

that information. In fact, Claimant says, the Privatization Agency was not 

interested in the identity of the investor' s shareholders and never asked; they 

simply wanted the investor to undertake the obligations in the Second 

Privatization Agreement, which Claimant did. Mr. Vautrin also testified that 

he had told relevant members of the Bulgarian Govemment that André and 

NOT were not to be the ultimate purchasers of Nova Plama's shares (H. Tr. in . 

French, Mr. Vautrin, 20 September 2004, p. 19). 

109. Claimant further contends that nowhere is it accused of having made a positive 

misrepresentation, that is, Claimant is not accused of having falsely informed 

the Privatization Agency about its ownership. Therefore, there is no proof of a 

"wrong by Claimant" and Respondent's allegations are only limited to the 

subjective impressions of various Bulgarian authorities. 

11 O. Moreover, Claimant contends that Article 5(1) of the Privatization Act 

invoked by Respondent is not applicable to this case since the purchase of 

Nova Plama shares by PCL from EEH did not correspond to a privatization. 

According to Claimant, the Refinery had already been privatized after its sale 

to EEH in 1996. If Respondent retained the right to consent to any further 

sale, such consent was foreseen only for the sale of a minority of Nova Plama 

shares. 

111. Claimant adds that, even if there were a "passive misrepresentation", as 

alleged by Respondent, the consent of the Privatization Agency was necessary, 

if at all, only for the pure hase of a minor portion of the shares of Nova Plama-

4.5 million shares out of 51 million. This is so, Claimant contends, because, 

after the initial privatization of Nova Plarna, EEH had increased the 

company's capital. Consequently, it was possible for Claimant to purchase 

from EEH 90% of the shares, which represented the increased capital not 
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covered by the First Privatization Agreement, without the need for any consent 

from the Privatization Agency. Moreover, even without the consent of the 

Privatization Agency, Claimant says, it would have owned and made an 

Investment within the meaning of Article 1(6) of the ECT, which entitles it to 

the protection in Part III of the ECT. 

2. The Requirement of Approval by the Privatization Agency 

112. Contrary to Respondent's argument, the matter of the alleged 

misrepresentation by Claimant does not pertain to the Tribunal's jurisdiction: 

that was already decided in the Decision on Jurisdiction (paras. 126-130 and 

228-230). Rather, the matter concems the question as to whether Claimant is 

entitled to the substantive protections offered by the ECT. 

113. The Arbitral Tribunal does not accept Claimant's argument that no approval 

by the Privatization Agency was necessary for PCL's acquisition of Nova 

Plama's shares because those shares had already been privatized under the 

First Privatization Agreement. Claimant itself did not at the time act in a 

manner consistent with the case it is now advancing; it actively sought and 

obtained the Privatization Agency's approval to purchase Nova Plama's shares 

from EEH. The First Privatization Agreement was clear, in its Article 22, that 

EEH did not have the right to sell or transfer Nova Plama's shares for a period 

of five years without the prior approval of the Privatization Agency. When 

EEH did, within that period, sell its shares to PCL, the Privatization Agency's 

approval was, therefore, required. Claimant's submission that, even without 

the Privatization Agency's agreement, it would have made an Investment 

within the meaning of ECT is irrelevant because, in fact, it sought and 

obtained the Privatization Agency's consent toits purchase of the Refinery. 

114. Nor does the Arbitral Tribunal accept Claimant's contention that, if any 

authorization or approval of the Privatization Agency were required, it only 

pertained to 10% of Nova Plama's shares. Claimant's case is based on the fact 

that, after the First Privatization Agreement, Nova Plama's share capital was 

increased and that Article 22 of the First Privatization Agreement only applied 

to the shares existing at the time of the first privatization. While the language 

of Article 22, "[t)he Buyer shall no/ have the right to sell or transfer the 
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shares acquired under this Contract . . . " ( emphasis added), if literally read, 

could be interpreted in the manner contended by Claimant, the Arbitral 

Tribunal does not consider that that was what the Parties intended. Again, 

Claimant did not in 1998, when it sought and obtained the approval of the 

Privatization Agency for its purchase of Nova Plama's shares, act in 

conformity with the case it is now advancing. It sought approval for the 

purchase of ail of Nova Plama's then-outstanding shares. 

115. The Arbitral Tribunal has now to determine whether the alleged 

misrepresentation did in fact occur as alleged by Respondent, and, if so, what 

the consequences are for the application of the protections provided under the 

ECT claimed by Claimant. 

3. The Occurrence of Misrepresentation 

116. The Tribunal accepts Respondent's factual allegation as to the occurrence of 

misrepresentation by Claimant. It is important here to review the most 

pertinent elements which lead the Tribunal to this conclusion. 

117. By Order No. 456 of 7 August 1998, the Executive Director of the 

Privatization Agency established an inter-institutional working group of 

experts to prepare the transfer of Nova Plama shares from EEH to the 

Consortium André and NOT. On the same date, the Privatization Agency 

wrote a letter to EEH and to the "Coordinator of the Consortium," Mr. Boni 

Bonev, announcing that it would give its consent for EEH to transfer its shares 

in Nova Plama to "the Consortium 'André & Cie and Norwegian Oil 

Trading'" in case an agreement were signed with the Consortium for 

"updating and unconditional fulfilment of the obligations already undertaken 

with the signed contracf' (R's Exhs. 658,659). 

118. Ernst & Young sent a letter on 11 August 1998 to the Privatization Agency, 

indicating that the foreign investor André & Cie had assigned to it the conduct 

of due diligence of Nova Plama in view of signing a contract for the purchase 

of shares in the company (R's. Exh. 660). 

119. On 14 August 1998, the Privatization Agency sent a letter to Mr. Bonev 

enclosing a draft agreement between the consortium "André & Cie and 

Norwegian Oil Trading" and the Privatization Agency (R's. Exh. 197). 
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120. Thereafter - and in accordance with the dra:ft agreement - a Memorandum of 

Agreement was made on 18 August 1998 by NOT and André, represented by 

Mr. Bonev, and the Privatization Agency for the sale of ail shares of Nova 

Plama to a company presented by NOT and André. The agreement was signed 

by Mr. Bonev "For company" (R's. Exh. 198). Mr. Bonev provided to the 

Privatization Agency two powers of attorney to act on behalf of André & Cie 

and NOT. The first document was dated 17 August 1998 and signed by W. 

Brocard and J.C. Vautrin in the name of André & Cie, to represent it "in the 

negotiatiqns to b'-e held with relevant Bulgarian authorities regarding Plama 

proj ect." The second document was also dated 17 August 1998 and was 

signed by Born Kanppskig and Torgeir Lien to "negotiate and sign the 

Memorandum of Understanding concerning Plama AD on our behalf' (R's 

Exhs. 662, 663). 

121. On 20 August 1998, the Privatization Agency sent two letters to record that a 

Memorandum of Agreement had been signed between the Agency, on the one 

hand, and André and NOT, on the other, authorizing the transfer of Nova 

Plama shares to a company presented by NOT and André. The first letter was 

sent to EEH and Mr. Bonev as the "Consortium Coordinator" and the second 

one, to Mr. Radev, Minister of Finance. 

122. While Claimant made much of the argument that the language "a company 

presented by NOT and André" did not mean a company owned by NOT and 

André, at the January-February 2008 hearing, Mr. Vautrin testified that, at the 

time when André and NOT were still contemplating purchasing the Refinery, a 

July 1998 version of the Memorandum ofUnderstanding (R's Exh. 657) used 

similar terminology: "a corporation to be introduced by André and Norwegian 

Oil Trading." How Bulgaria was reasonably to understand without an explicit 

explanation that virtually the same language was to mean different things at 

different times has not been explained by Claimant (H. Tr., Day 2, 29 January 

2008, pp. 265 et seq. ). In addition, the evidence, as set out in this section, 

indicates that the Privatization Agency had strong reasons to believe that NOT 

and André were part of the consortium. 

123-. The Business Plan presented by MM. Bonev and Vautrin to the creditors of 

Nova Plama in September 1998 described the "Consortium" which would 
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"revive" the Refinery as consisting of NOT, André, Ingérop and Ernst & 

Young. This is one of the puzzling elements of the misrepresentation issue, 

because it is difficult to believe that anyone could reasonably consider Ernst & 

Young and Ingérop as investors. The same is not true for NOT and André. 

Throughout the Business Plan, reference was made to the measures to be 

undertaken by the Consortium to resume operation of the Refinery. 

Information detailing the organization and experience of NOT and André was 

provided as Annexes 1 and 2 to the Business Plan (R's Exh. 669). 

124. On 8 September 1998, the Ministry of Finance sent a letter to Mr. Bonev, as 

"representative ofNorwegian Oil Trading A.Sand André & Cie", inviting him 

to a meeting on the following day, in view of the intentions expressed by both 

companies to acquire the shares of Nova Plama (R's Exh. 667). This and 

similar statements made in the correspondence exchanged at that time, were 

never corrected by Mr. Bonev, Mr. Vautrin or anyone else on Claimant's side. 

125. The meeting was held on 9 Septernber 1998 with representatives of the 

Bulgarian Government, including the Minister of Finance and the Minister of 

Labour, Mr. Bonev, Mr. Vautrin and Mr. Nordt0mme as representatives of the 

Consortium, as well as the Ambassador of Switzerland, who vouched for the 

good . standing of André (R's. Exh. 668 and witness statement of Mrs. 

Slavcheva, 28 July 2006). According to Mr·. Vautrin, this meeting occurred 

after André had decided to withdraw as an investor (H. Tr., Day 2, 29 January 

2008, p. 279). There was no apparent Swiss interest other than André. 

126. The "Additional Agreement to the Memorandum of Understanding" dated 

21 September 1998 named André and NOT as parties and was signed by 

Mr. Bonev, this time, on behalf of André and NOT (R's. Exh. 671). 

127. Mr. Vautrin has testified on several occasions that he had informed relevant 

Bulgarian authorities that André ·and NOT had decided not to be investors 

(see, e.g., H. Trans., in French, Mr. Vautrin, 20 September 2004, p. 19 and H. 

Tr., Day 2, 29 January 2008, p. 295). However, these statements contradict 

declarations made by the authorities concemed, in particular, Mr. Oresharski 

(who was the Minister of Finance at the time of the Hearing and the former 

Deputy Minister of Finance at the time of the transaction) and Mr. Palazov 
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(the Secretary-General of the Agency of State Receivables). They declared 

that it was their clear understanding, at ail relevant times, that André and NOT 

were to be the ultimate purchasers of Nova Plama (H. Tr. Day 2, 29 January 

2008, p. 329, lines 1 et seq.; witness statement ofMr. Oresharki, at paras. 7, 9; 

and witness staternent of Mr. Palazov, at para. 10).9 Moreover, Mr. Rakov, 

deputy of the Ministry of Finance, subrnitted a staternent expressly denying 

Mr. Vautrin's assertions that Mr. Vautrin had inforrned him that NOT had 

withdrawn from PCL (witness statement ofMr. Rakov, paras. 5,6; H. Tr., Day 

2, 29 January 2008, p. 333, lines 2 et seq.). 

128. The conclusion which the Arbitral Tribunal draws from all ofthese elements is 

that the Bulgarian Government clearly understood NOT and André to be the 

investors (see, e.g., R's Exh. 39) and that PCL - the "company presented by" 

them - was a special purpose vehicle created by them as a consortium for the 

purpose of the Nova Plama acquisition (see Mr. Vautrin's testimony, H. Tr., 

Day 2, 29 January 2008, p. 310). 

129. It also appears to the Arbitral Tribunal that Mr. Vautrin did nothing to remove 

this rnisunderstanding, of which he was undoubtedly aware. In particular, 

Mr. Vautrin deliberately did not inform the Bulgarian Government that he was 

the sole, ultimate owner of PCL (Claimant's Rejoinder on Jurisdiction, paras. 

124 and 129). Mr. Vautrin testified during the jurisdictional phase of the 

arbitration that, for reasons of persona! security, he did not want the Bulgarian 

Government to know that he was the investor who owned and controlled PCL 

(see Mr. Vautrin's Third Witness Declaration, 26 August 2004, at para. 8 et 

seq. and H. Tr. Jurisdictional Phase, pp. 65-7). However, Mr. Vautrin has 

insisted throughout the arbitration that he never represented to the Bulgarian 

Government that André and NOT were the investors. As .noted earlier 

(para. l 08 supra), Mr. Vautrin testified that he did inform certain Bulgarian 

officiais that André and NOT were not investors. His testimony, also referred 

to earlier, that a comparison of the language ''formed by" in an early draft of 

9 This understanding was confirmed by other Bulgarian authorities including Ms. 
Slavcheva (in her witness statement and during her cross-examination at the Final Hearing, H. 
Tr., Day 2, 29 January 2008, p. 450) and Mr. Tenev. 
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the Memorandum of Understanding (which is not in the record) with the final 

text ''presented by" showed clearly that André and NOT were not shareholders 

cannot be verified (H. Tr., Day 2, 29 January 2008, pp. 295 et seq.) and is 

contested by Respondent (Respondent's Post-Hearing Submission on the 

Merits, para. 15). What is clear is that Mr. Vautrin was determined not to 

disclose his true role in the privatization and, by doing so, he deliberately 

misrepresented to the Bulgarian authorities the true identity of the investors in 

NovaPlama. 

4. The Consequences of the Misrepresentation 

130. It is Respondent's contention that Claimant's investment is null and void 

under Article 5.1 of the Privatization Act (para. 102 supra), when examined in 

light of the terms of this so-called "straw man" provision. Counsel for 

Respondent explained in the January-February 2008 hearing that the straw 

man in the present case was Mr. Vautrin, acting as if he were the 

representative of André when in fact he was acting for his own account (H. 

Tr., Day 2, 29 January 2008, pp. 463-4). 10 In the opinion of Respondent's 

legal expert, Professor Markov, dated 16 July 2006, an "unidentified proxy" 

within the meaning of Article 5.1. "acts in his own name but on the ultimate 

account of and in the ultimate benefit of somebody else" (para. 54). This is not 

what happened here. The party to the Second Privatization Agreement, i.e., 

the party making the investment, was PCL, not Mr. Vautrin. PCL was not a 

"straw man" acting for someone else; it was acting for its own account. 

131. Professor Markov cites a Bulgarian Supreme Court decision, in paragraph 55 

of his 16 July 2006 opinion, as follows: 

What is an interpositioned persan? The concept of 

interpositioned persan, known also in legal theory as "straw 

man" or "wooden head, " requires the existence of an 

agreement between the real right-holder (real party) under the 

10 In its Post-Hearing Submission on the Merits, Respondent changed its identification 
of the straw man as being André and NOT whom Mr. Vautrin used as straw men to conclude 
the transactions (para 30). 
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contract, i.e. the person economically interested in the 

transaction who actually enters into it, and the interpositioned 

person. Under this agreement the interpositioned person gives 

his consent that his name will appear in the real estate contract 

as though he is the party to the contract, whereas the contract is 

actually between the economically interested persan and a third 

persan, the other party to the contract. 

37 

132. In paragraph 56 of his 16 July 2006 opinion, Professor Markov cites the 

treatise, "Civil Law - General Part" by Professor Pavlova: 

§ 5 of the Additional Provisions ofTPSOMEA (the Privatization 

Act) deserves to be noted among the cases of invalidity for 

prohibition provided for in special legal provisions. Pursuant 

ta this provision the acquisition transactions under this Act 

shall be invalid where they are executed through an 

interpositioned persan or an undisclosed representative. The 

Law refers ta the cases where the transferee under the 

privatization transaction conceals his name using another 

persan 's name (interpositioned persan) or where a persan in 

his own name acquires privatized property acting as a 

mandatary (a party ta a mandate contract) on somebody else 's 

account and with an obligation to transfer the property 

acquired to the principal. The severe sanction, envisaged in the 

provision in question, is designed by the legislator to provide 

maximum transparency in the acquisitions through 

privatization transactions. The requirement to reveal the 

identity of the transferee under the transaction constitutes a 

guarantee against abuse of official and social position and 

allows the public to watch close/y whether the law is 

circumvented through follow up actions. 

Here, again, we are not dealing with a person who used the name of another 

persan while entering into the Privatization Agreement, nor is the contract 

signatory acting as a mandatary for somebody else's account and with an 
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obligation to transfer the investment to the principal. In the present case, PCL 

was the contracting party, acting for its own account and in its own name. 

133. Rather, what happened here was that Mr. Vautrin and his representatives 

presented PCL as a consortium of major companies having substantial assets, 

whereas in truth, Mr. Vautrin, who personally did not have significant 

fioancial resources, was acting alone as the sole investor in the guise of that 

"consortium." The Arbitral Tribunal is persuaded that Bulgaria would not 

have given its consent to the transfer of Nova Plama's shares to PCL had it 

known it was simply a corporate cover for a private individual with lirnited 

financial resources: Given the strategic importance of the Refinery and the 

significant nurnber of employees and creditors, the managerial and financial 

capacities of the acquirer were a natural concem to the Bulgarian authorities. 

André, as a world-wide trader and financial institution and NOT as an 

experienced oil company, appeared to have the required capacities. Mr. 

Vautrin alone did not. 

134. Claimant contends that it acted in good faith, that Respondent never asked 

who the shareholders of PCL were and that Claimant had no obligation to 

volunteer this information. The Arbitral Tribunal does not consider that, in the 

circurnstances of the present case, this contention can be accepted. Claimant 

represented to the Bulgarian Govemment that the investor was a consortium -

which was true during the early stages of negotiations. It then failed, 

deliberately, to inform Respondent of the change in circumstances, which the 

Tribunal considers would have been material to Respondent' s decision to 

accept the investment. On the basis of the evidence in the record, Bulgaria had 

no reason to suspect that the original composition of the consortium, 

consisting of two major experienced companies, had changed to an individual 

investor acting in the guise of that ''consortium", and no duty to ask. It was 

Claimant, knowing the facts, which had an obligation to inform Respondent. 

135. The investment in Nova Plama was, therefore, the result of a deliberate 

concealrnent amounting to fraud, calculated to induce the Bulgarian authorities 

to authorize the transfer of shares to an entity that did not have the financial 

and managerial capacities required to resume operation of the Refinery. While 

the Arbitral Tribunal considers that this situation does not involve the "straw-
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man" provision set out in the Bulgarian Privatization Law, the Tribunal is of 

the view that this behavior is contrary to other provisions of Bulgarian law and 

to international law and that it, therefore, precludes the application of the 

protections of the ECT. 

136. As noted by Prof essor Markov in his expert report, Articles 27 and 29 of the 

Obligations and Contracts Acts (OCA) state: 11 

Art. 27. Contracts concluded by persons of legal incapacity, or 

by their agents without observing the requirements established 

for such agents, as well as contracts concluded under mistalœ, 

fraud, duress or extreme necessity shall be subject to 

invalidation. 

Art. 29. Fraud shall constitute grounds for invalidating a 

contract provided that one of the parties has been misled by the 

other party into concluding the contract through intentional 

misrepresentation. 

In addition, Article 12 OCA introduces the principle of good faith by stating 

that ''parties must negotiate and enter contracts in good faith." According to 

Bulgaria's expert, this principle covers various obligations of the parties, 

including the obligation to inform the other party of all facts relevant to 

making a decision concerning the conclusion of the contract.12 

137. The negotiation and conclusion of the Second Privatization Agreement were 

carried out by PCL and its owner, Mr. Vautrin, in flagrant violation of these 

provisions ofBulgarian law. The misrepresentation made by Claimant renders 

the Agreement unlawful. 

138. Unlike a number of Bilateral Investment Treaties, 13 the ECT does not contain 

a provision requiring the conformity of the Investment ~ith a particular law. 

li 

12 

Legal Opinion of Professor Markov, dated 16 July 2006, para. 64. 

Ibid, para 71. 
13 For example the Germany-Philippines BIT, Lithuania-Ukraine BIT, and ltaly
Morocco BIT. 
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This does not mean, however, that the protections provided for by the ECT 

cover all kinds of investments, including those contrary to domestic or 

international law. As noted by the Chairman's statement at the adoption 

session of the ECT on 17 December 1994: 

[ .. . ] the Treaty shall be applied and interpreted in accordance 

with generally recognized ru/es and principles of observance, 

application and interpretation of treaties as rejlected in Part Ill 

of the Vienna Convention on the Law of Treaties of 25 May 

1969. [ ... ] The Treaty shall be interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms 

of treaty in their context and in the light of ifs abject and 

purpose. 14 

139. In accordance with the introductory note to the ECT "[t]he fundamental aim of 

the Energy Charter Treaty is to strengthen the rule of law on energy issues 

[ ... ]".
15 Consequently, the ECT should be interpreted in a manner consistent 

with the aim of encouraging respect for the rule of law. The Arbitral Tribunal 

concludes that the substantive protections of the ECT cannot apply to 

investments that are made contrary to law. 

140. The Tribunal finds that the investment in this case violates not only Bulgarian 

law, as noted above, but also "applicable rules and principles of international 

law", in conformity with Article 26(6) of the ECT which states that "[a] 

tribunal established under paragraph (4) shall decide the issues in dispute in 

accordance with this Treaty and applicable rules and principles of 

international Law". In order to identify these applicable rules and principles, 

the Arbitral Tribunal finds helpful guidance in the decisions made in other 

investment arbitrations cited by Respondent. 

14 Energy Charter Secretariat, The Energy Charter Treaty and Related Documents. A 
Legal Framework for International Energy Cooperation, Chainnan' s Statement at Adoption 
Session on 17 December 1994, p. 158. 
15 Energy Charter Secretariat, The Energy Charter Treaty and Related Documents. A 
Legat Framework for International Energy Cooperation, An Introduction to the Energy 
Charter Treaty, p. 14. 
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141. In lnceysa v. El Salvador, 16 a case in ~hich the investor procured a concession 

contract for vebicle inspection services in El Salvador through fraud in the 

public bidding process, the tribunal found that the investment violated the 

following general principles of law: (i) the principle of good faith defined as 

the "absence of deceit and artifice during the negotiation and execution of 

instruments that gave rise to the investment"11 and (ii) the principle of nemo 

auditur propriam turpitudinem allegans - that nobody can benefit from his 

own wrong - understood as the prohibition for an investor to "benefit from an 

investment effectuated by means of one or several illegal acts''. 18 In addition, 

the tribunal found that recognizing the existence of rights arising from illegal 

acts would violate the "respect for the law" which is a principle of 

international public policy. 19 

142. The notion of international public policy was also invoked by an award in the 

case of World Duty Free v. Kenya.20 In this case, the investor had obtained a 

contract by paying a bribe to the Kenyan President. According to the tribunal, 

the term "international public policy" was interpreted to signify "an 

international consensus as to universal standards and accepted norms of 

conduct that must be applied in ail fora."21 Accordingly, the tribunal found 

that "claims based on contracts of corruption or contracts obtained by 

corruption cannot be upheld by this Arbitral Tribunal. "22 The tribunal further 

concluded that "as regards public policy both under English and Kenyan law 

[ ... ] the Claimant is not legally entitled to maintain any of ils pleaded claims 

in these proceedings on the ground of ex turpi causa non oritur actio. "23 As 

16 Inceysa Vallisoletana S.L. v. Republic of El Salvador, Award of 2 August 2006, 
ICSID Case No. ARB/03/26 ("Inceysa"). 
17 

18 

19 

Ibid., para. 231. 

Ibid, paras. 240-242. 

Ibid, para. 249. 
20 World Duty Free Company Limited v. The Republic of Kenya, Award of 4 October 
2006, ICSID Case No. Arb/00/7. 
21 

22 

23 

Ibid., para. 139. 

Ibid, para. 157. 

Ibid, para. 179. 
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explained in the award, the ex turpi causa defence "rests on a principle of 

public policy that the courts will not assis! a plaintif! who has been guilty of 

illegal (or immoral) conduct [ ... ]."24 

143. Claimant, in the present case, is requesting the Tribunal to grant its investment 

in Bulgaria the protections provided by the ECT. However, the Tribunal has 

decided that the investment was obtained by deceitfuI conduct that is in 

violation of Bulgarian law. The Tribunal is of the view that granting the 

ECT's protections to Claimant's investment would be contrary to the principle 

nemo auditur propriam turpitudinem allegans invoked above. It would also 

be contrary to the basic notion of international public policy - that a contract 

obtained by wrongful rneans (fraudulent rnisrepresentation) should not be 

enf orced by a tribunal. 

144. The Tribunal finds that Claimant's conduct is contrary to the principle of good 

faith which is part not only ofBulgarian law - as indicated above at paragraphs. 

135-136 - but also of international law - as noted by the tribunal in the Inceysa 

case. The principle of good faith encompasses, inter alia, the obligation for the 

investor to provide the host State with relevant and material information 

conceming the investor and the investment. This obligation is particularly 

important when the information is necessary for obtaining the State's approval 

of the inves.tment. 

145. Claimant contended that it had no obligation to disclose to Respondent who its 

real shareholders were. This may be acceptable in some cases but not under 

the present circumstances in which the State's approval of the investment was 

required as a matter of law and dependant on the financial and technical 

qualifications of the investor. If a material change occurred in the investor's 

shareholding that could have an effect on the host State's approval, the 

investor was, by virtue of the principle of good faith, obliged to inform the 

host State of such change. Intentional withholding of this information is 

therefore contrary to the principle of good faith. 

24 Ibid., para. 161. 
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146. In consideration of the above and in light of the ex turpi causa defence, this 

Tribunal cannot lend its support to Claimant's request and cannot, therefore, 

grant the substantive protections of the ECT. 

V. DISCUSSION OF THE ISSUES- CLAIMANT'S CLAIMS ON THE MERITS 

147. The Parties have extensively documented their allegations; numerous ex.hibits, 

witness statements and expert reports have been submitted by both Parties. 

The factual and legal arguments have been discussed in detail during the Final 

Hearing, in which a number of witnesses and experts were also examined by 

the Parties and the arbitrators. The Tribunal has therefore decided that, in 

acknowledgement of the Parties' efforts, it will consider their further 

allegations on the merits. This consideration will lead to the conclusion that, 

even if Claimant would have had the benefit of the substantive protections ·of 

the ECT, Claimant's claims on the merits would have failed. 

148. In its analysis, the Tribunal will follow Claimant's presentation of the 

allegedly unlawful acts and omissions by Respondent (Section C). 

Accordingly, the Tribunal will first address the allegations regarding 

environmental damages (Section C.1 infra), followed by the allegations 

regarding the action of the syndics (Section C.2 infra), the so-called paper 

profits (Section C.3 infra), the privatization of the Varna Port (Section C.4 

infra) and Biochim Bank's unlawful breaches of its debt settlement agreement 

with PCL (Section C.5 infra). Before addressing these allegations, the Arbitral 

Tribunal will consider the ECT protections invoked by Claimant (Section B 

infra). It will rely on those considerations in its subsequent analysis. The 

Tribunal will commence by presenting a summary of the Parties' contentions 

on the merits and the relief sought (Section A infra). 

A. Summary of the Contentions of the Parties and Relief Sought 

1. Claimant's Position 

149. According to Claimant, despite the promises made at the pre-acquisition stage, 

the Bulgarian Government, its legislative and judicial bodies and other State 

organs and agencies "dashed" Nova Plama's prospects of success. PCL found 

itself "a victim of a series of unlawfal acts and omissions which individually 
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and cumulatively defeated ifs efforts to operate the Refinery beyond 1999 and 

make good ifs investment." (Claimant's Memorial on the Merits, para. 9). 

These unlawful acts and omissions included: 

(i) Environmental damages: Bulgaria's sudden and unfair amendment of 

its environmental Iaw to exclude the State's liability for past 

environmental damages at the Refinery site, effectively making Nova 

Plama and PCL Hable instead; 

(ii) Paper Profits: Bulgaria's failure to amend its corporate income tax 

laws in a timely manner to enable PCL to file Nova Plama's annual 

accounts; 

(iii) Varna Port: the unlawful de facto privatization of the Varna Port, 

which Nova Plama relied upon for its crude oil supply; 

(iv) Actions of the Syndics: the unlawful actions of Nova Plama's syndics 

who, inter alia, instigated a riot at the Refinery which resulted in the 

first shutdown of the Refinery in April 1999; and 

(v) Biochim Bank the State-owned Biochim Bank's deliberate breaches of 

its debt settlement agreement with PCL. 

150. Claimant alleges that, as a result of these actions, it was unable to secure any 

working capital financing for Nova Plama since the financial institutions that 

were initially involved withdrew from the project, and other financial 

institutions simply refused to participate. Nova Plarna was obliged to close the 

Refinery indefinitely on 15 December 1999 and was consequently unable to 

settle its debts under the Recovery Plan. Its creditors re-opened the insolvency 

proceedings against it; and a Bulgarian court ordered the liquidation of Nova 

Plama in July 2005. Claimant asserts that it has therefore been deprived of all 

economic benefit and use of its investment since 15 December 1999. 

151. It is Claimant's view that these acts are wholly the responsibility of Bulgaria 

and constitute a violation of several of the protections owed by Bulgaria under 

Articles 10(1) and 13 of the ECT. In particular, Claimant alleges that Bulgaria 

has: 
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(a) failed to create a stable, equitable, favorable and transparent conditions 

for making the investment; 

(b) failed to provide fair and equitable treatment to Claimant's investment;. 

(c) failed to provîde to Claimant's investment the most constant protection 

and security; 

(d) subjected Claimant's investment to unreasonable measures; 

( e) breached contracts with PCL; and 

(f) subjected Claimant's investment to measures having an effect 

equivalent to expropriation. 

152. Clairnant subrnits that, as a result of the expropriation of its investment, and in 

accordance with Article 13(1) of the ECT, it is entitled to full compensation in 

the form of fair market value of the shares of Nova Plarna at the time 

immediately before the expropriation calculated using the Diiscounted Cash 

Flow ("DCF") method (Clairnant' s Memorial on th!! Merits, para. 341). The 

same compensation should be granted for the other breaches committed by 

Bulgaria because the nature of the breaches has caused long-tenn lasses to the 

Claimant as investor. 

153. On the basis of the. DCF method, Claimant's expert values PCL's lasses in the 

amount of USD 122;258,000. Accordingly, Claimant's request for relief in its 

Memorial on the Merits (para 347) reads: 

(a) an order that Bulgaria pay PCL compensation for fosses 

suffered as a result of the expropriation of its i.nvestment in 

the amount of USD 122,258,000; 

(b) an order that Bulgaria pay ·pci compound interest on such 

compensation at a commercial rate from December 15, 1999 

until the date of payment; 

(c) in the alternative, an order that Bulgaria pay PCL (i} 

compensation for lasses suffered as a result of the Other ECT 

Breaches, in the amount of USDJ22,258,000 and compound 
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interest on the compensation awarded at a commercial rate 

established from December 15, 1999 until the date of 

payment; 

(d) an order that Bulgaria pay PCL 's costs occasioned by this 

arbitration, including the arbitrators' fees and 

administrative costs fix.ed by ICSID, the expenses of the 

arbitrators, the fees and expenses of its experts, and the legal 

costs incurred by the parties (includingfees of counsel); and 

(e) any other reliefthat the Tribunal deems appropriate. 

154. In its Reply, Claimant supplements its initial request and indicates that, if the 

Tribunal were to find that the principles of compensation provided in Article 

13(1)- full market value of the Investment irnmediately before the measures

are not applicable to Claimant's clairns on expropriation and the violation of 

the other ECT standards, Claimant should be compensated according to 

established principles of customary international law as restated in the 

International Law Commission's Articles on State Responsibility (Claimant's 

Reply on the Merits, paras. 214, 217). 

155. Accordingly, Claimant alleges its right to recover damnum emergens and 

lucrum cessans and reformulates its request for relief from the Arbitral 

Tribunal in the following terms: 

(a) to confirm that it has jurisdiction to ent~rtain the claim as 

submitted by PCL and that such claims are admissible; 

(b) to order the Republic of Bulgaria to indemnify Claimant 

in the amount of US$ 122,258,000 representing the fair 

market value of its investment in the Plama Refinery; 

(c) subsidiarily, to order the Republic of Bulgaria to pay 

Claimant an amount of US$13,862, 152 for its lasses, 

outlays, unpaid loans, financings and expenses relating to 

its investment in the Plama Refinery, ail of which have 

been lost due to Bulgaria 's actions, together with 

compensation in the amount of US$ 10,000,000 
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representing ifs loss of a chance or opportunity of making 

a commercial success of the project. 

(d) to award compound interesi at a commercial rate on al! 

sums awarded pursuant to b) and/or c) above from 15 

December 1999 through the date of award and until such 

award is effective/y paid in full; 

(e) to declare that al! costs of this arbitral proceeding, 

including legal fees, are to be borne by the Republic of 

Bulgaria; and 

(f) to grant Claimant such other relief as the Arbitral 

Tribunal may deem appropriate. 

2. Respondent's Position 

47 

156. Respondent denies all of Claimant's claims. It contends that the Refinery's 

difficulties derived from factors not attributable to the Republic of Bulgaria, in 

particular, from the combination of Nova Plama's high costs structure and the 

very difficult market conditions (Respondent's Counter-Memorial on the 

Merits, paras. 70, 530). 

157. It is Respondent's view that it did not engage in unlawful acts and omissions. 

In particular, Respondent contends: 

(a) Environmental Damages: Claimant mischaracterizes not only the state 

of Bulgarian environmental law that was applicable when it acquired 

Nova Plama but also the terms of the First Privatization Agreement and 

of the 1999 amendment to the envirorunental law (Respondent's 

Counter-Memorial on the Merits, para. 72); 

(b) Actions of the Syndics: the syndic's actions are not legally attributable 

to the State and, in any event, Claimant has failed to demonstrate in 

what manner the syndics acted contrary to law or otherwise improperly 

and in a manner that caused any harm to Claimant (Respondent's 

Counter-Memorial on the Merits, para. 72); 
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(c) Paper Profits: the ECT Contracting States do not accept obligations 

under Article 10 of the ECT with regard to taxation and, in any event, 

the Bulgarian tax code and accounting rules were transparent and 

accessible to Claimant; and it had no basis to expect that it would 

receive some sort of exemption or special treatment (Respondent's 

Counter-Memorial on the Merits, paras. 285, 308-309); 

(d) Varna Port: the Varna Port is not "exclusive state property" and 

Claimant never had any legitirnate or reasonable expectation that it 

would remain in the possession of the State; and its privatization was 

lawful (Respondent's Counter-Memorial on the Merits, para. 311 ); and 

(e) Biochim Bank: Biochim Bank acted in a commercially predicui.ble and 

reasonable manner in all its dealings with Nova Plama and did not 

breach any contractual obligations (Respondent's Counter-Memorial 

on the Merits, para. 360). 

158. Consequently, Respondent alleges that it has not breached its obligations 

under the ECT, nor did the alleged breaches of Articles 10(1) and 13 of the 

ECT cause Claimant to lose the value of its investment in Nova Plama's 

shares. lt is Respondent's contention that Claimant is not entitled to any 

compensation because (Respondent' s Rejoinder on the Merits, para. 320): 

(a) Claimant failed to establish a causal connection between 

Bulgaria 's conduct and the failure of ils investment; [footnote 

omitted) 

(b) Claimant failed to particularize and quantify its alleged 

!oses; [footnote omitted] 

(c) Claimant 's use of the DCF method of valuation is 

inappropriate because Plama has no relevant history of 

profitability as ils cash flows for years were all negative; 

{footnote omitted} 

(d) Even if one were to accept a valuation of Claimant 's 

investment on the basis of the DCF method, Claimant 's 
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valuation of Plama is flawed in numerous material respects; 

[footnote omitted} 

(e) Plama was not a money-making enterprise [footnote 

omitted}. 
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159. Finally, Claimant failed to support its alternative claim for compensation on 

the basis of Cl aimant' s alleged expenses and expenditures or its claim for 

compensation in the amount of USD 10,000,000 for its alleged loss o·f chance 
' 

to make· Nova Plama a profitable enterprise (Respondent's Rejoinder on the 

Merits, paras. 320-321). 

160. Consequently, Respondent requests that the Tribunal dismiss Claimant's 

claims in their entirety and order Claimant to bear all costs incurred by 

Bulgaria in connection with this arbitration (Respondent's Counter-Memorial 

on the Merits, para. 575). 

B. The ECT Protections Invoked by Claimant 

161. Claimant's allegations refer to violations of the protections provided in 

Articles 10(1) and 13 of the ECT. Whilst Article 13 contains a standard 

provision on expropriation - including the condition that the expropriation be 

lawfu.l and that compensation be prompt, adequate and effective, amounting to 

· the fair market value of the Investment expropriated -Article 10(1) contains a 

complex provision that refers equally to the obligation to create stable, 

equitable, favorable and transparent conditions for making the Investment and 

to the standards of fair and equitable treatment, constant protection and 

security, the prohibition of unreasonable or discriminatory measures and the 

observance of obligations entered into with an Investor or an Investment. 

162. Professer Schreuer has pointed out the interaction of the standards of 

protection, in particular under Article 10 of the ECT, and notes that the 

tribunal in Petrobart v. The Kyrgyz Republic, a case decided under the ECT, 
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opted for subsuming all standards under the purview of fair and equitable 

treatment. 25 

163. This Tribunal-is also of the view that the standards of protection of Article 

10(1) are closely interrelated. This interrelation will surface when analyzing 

the Parties' factual allegatiéms. It does not mean, however, that each standard 

could not be defined autonomously. As noted by Professor Schreuer: 

[ ... ] FE'f is connected to other standards of protection in a 

variety of ways. lt has points of contact to the standards of 

'constant protection and security' and protection against 

unreasonable or discriminatory measures '. Sorne tribunals have 

even found it unnecessary to distinguish these two standards 

from FET. The better view is that these standards, though 

related, are separate and autonomous. ln fact, some tribunats 

have given them their own specific meaning. 26 

164. The Arbitral Tribunal will therefore attempt to provide a relevant definition of 

the standards, taking into account practice under the ECT and the practice of 

tribunals under otber investment treaties. It will also apply the rules of 

interpretation delineated by the Chairman's statement at the adoption session 

of the ECT on 17 December 1994, quoted at paragraph 139. The Tribunal will 

also apply the rules provided in the Vienna Convention on the Law of Treaties 

and, in particular, the ECT will be "[ ... ] interpreted in good faith in 

accordance with the ordinary meaning to be given to the terms of treaty in 

their context and in the light of its object and purpose."27 

2S The tribunal noted: "The Arbitral Tribunal does not find il necessary to analyse the 
Kyrgyz Republic's action in relation to the various specific e/ements in Article JO{!) of the 
Treaty but notes that this paragraph in its entirety is intended to ensure a fair and equitab/e 
treatment of investments," Petrobart v. The Kyrgyz Republic, Award of29 March 2005. See 
also C.H. Schreuer, Fair and Equitable Treatment (FET): Interaction with other Standards, 
Transnational Dispute Management, Vol. 4, issue 5, September 2007, p. 1. 
26 C.H. Schreuer, op.cil., pp. 25-26. 
27 See Ai:ticle 31(1) of the Vienna Convention on the Law of Treaties and Energy 
Charter Secretariat, The Energy Charter Treaty and Related Document. A legal Framework 
for International Energy Cooperation, Chairman's Statement at Adoptfo.n Session on 17 
December 1994, p. 158. 
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165. As noted by both Parties, Article 2 of the ECT states that the purpose of the 

Treaty is to establish "a legal framework in order to promote long-term 

cooperation in the energy field, based on complementarities and mutual 

benefits, in accordance with the objectives and principles of the Charter." 

Claimant alleges that these objectives and principles of the Treaty include the 

creation of "a climate f avourablé to the operation of enterprises and to the 

flow of investments and technologies by implementing market principles in the 

fields of energy."28 Consequently, Claimant concludes that the overall aim of 

the ECT should be considered as one of favoring the protection of foreign 

investments. 

166. Respondent, for its part, cites the guide to the Energy Charter and the 

Concluding Document of the Hague Conference on the European Energy 

Charter to explain that the aim of the ECT is not just the promotion of 

Investments but also the promotion of the economic development of the 

Contracting States (Respondent's Counter-Memorial on the Merits, paras. 430-

431). 

167. The Arbitral Tribunal is of the view that a balanced interpretation which takes 

into account the totality of the Treaty's purpose is appropriate. In the words of 

the tribunal in El Paso Energy International Co. v. Argentina: 

This Tribunal considers that a balanced interpretation is 

needed, taking into account both State sovereignty and the 

State 's responsibility to create an adapted and evolutionary 

framework for the development of economic activities, and the 

necessity to protectforeign investment and ils continuingflow. 

1. Protections provided in Article 10(1) 

168. The starting point of the Tribunal is therefore the text of Article 10(1) of the 

ECT: 

28 European Energy Charter, Title I - Objectives. Cited by Claimant in its Memorial on 
the Merits, para. 245. 
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Each Contracting Party shall, in accordance with the 

provisions of this Treaty, encourage and create stable, 

equitable, favourable and transparent conditions for Jnvestors 

of other Contracting Parties to make Investments in its Area. 

Such conditions shall include a commitment to accord at ail 

limes to Investments of Investors of other Contracting Parties 

fair and equitable treatment. Such Jnvestments shall also enjoy 

the most constant protection and security and no Contracting 

Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, 

enjoyment or disposai. In no case shall such Investments be 

accorded treatment Jess favourable than that required by 

international Law, including treaty obligations. Each 

Contracting Party shall observe any obligations it has entered 

into with an lnvestor or an Jnvestment of an lnvestor of any 

other Contracting Party. [Footnotes omitted] 

1.1 Stable, Equitable, Favorable and Transparent Conditions 

52 

169. Only in its Reply does Claimant introduce the claim that Respondent failed to 

create stable, equitable, favorable and transparent conditions. Claimant 

limited its arguments to claiming that it was constantly subjected to 

"haphazard and opaque" decisions by Respondent and that repeated 

"interventions" created "unstable, inequitable, unfavorable and non

transparent conditions" for PCL's investment. Claimant was a victirn of 

"chronic features of unpredictability and inconsistency." 

170. Claimant did not, however, set out the content of this standard or to explain 

precisely how it has been violated. The only specific reference in this regard 

is that the amendment of the Envirorunental Law allegedly created unstable 

and inequitable conditions (ClaimanCs Reply on the Merits, para. 178). As 

noted by Respondent in its Rejoinder on the Merits, Claimant later used the 

language of the first part of Article 10(1) with respect to the Paper Profit and 

Varna Port claims. 
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171 . In addition, Respondent alleges that, since the obligation of the Contracting 

Parties in the first sentence of Article 10(1) is to create conditions "to make 

lnvestments in its Area", it applies only to pre-Investment matters or, at most, 

to the circumstances prevailing when the Investor makes its Investment. In 

any event, contends Respondent, it did not fail to comply with this standard. 

172. The Tribunal observes that the second sentence of Article 10( l) indicates that 

the conditions listed in the first sentence "shall include a commitment to 

accord at ail times to lnvestments of lnvestors of other Contracting Parties 

fair and equitable treatment" and the next sentence links these Investments to 

the remainder of the protections of this Article. The application of the 

conditions of the fust sentence of Article 10( 1) extends in this way to all 

stages of the Investment and not only to the pre-Investment matters. 

173. In addition, the conditions are dependent on their accordance with the other 

standards. For instance, stable and equitable conditions are clearly part of the 

fair and equitable treatment standard under the ECT. 

174. Consequently, the Tribunal will assess the compliance with these conditions in 

connection with the other standards analyzed below. 

1.2 Fair and Equitable Treatment 

175. The Parties appear to agree that, despite the succinct wording of the standard 

of fair and equitable treatment, arbitral awards published in the past few years 

have contributed to providing some guidance to ascertain the content of this 

standard. The Parties agree that the standard includes to a certain extent the 

protection of the investor's legitimate expectations and the provision of a 

stable legal frarnework (Claimant's Memorial on the Merits, paras. 251-252; 

Respondent's Counter-Memorial on the Merits, para. 436). The Arbitral 

Tribunal is nonetheless conscious that this may now be a controversial area, 

particularly with different interpretations being given to the decision of the ad 

hoc Committee in MTD v Chile.29 However, in the Tribunal's view, the 

29 MTD Equity Sdn. Bhd. and MTD Chi/e S. A. v. Republic ofChi/e, Award of25 May 
2004, ICSID Case No. ARB/01/7 ("MTD"); ad hoc Comroittee Decision on Annulment of21 
March 2007. 
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present case can be decided on the facts, whatever interpretation is made of the 

FET standard in the ECT. Accordingly, for the purpose of this Award, the 

Tribunal has assumed the interpretation most favorable to the Claimant, as 

follows. 

176. With regard to the protection of legitimate expectations, the Tribunal observes 

that these include the "reasonable and justifiable"30 expectations that were 

taken into account by the foreign lnvestor to make the Investment.31 These 

showd, therefore, include the conditions that were specifically offered by the 

State to the Investor when mak:ing the lnvestment and that were relied upon by 

the Investor to make its Investment.32 These expectations wowd equally 

include "the observation by the hast State of such well-established 

fondamental sta~dards as goodfaith, due process, and non-discrimination."33 

177. The stability of the legal framework has been identified as "an emerging 

standard of fair and equitable treatment in international law. "34 However, the 

State maintains its legitimate right to regulate, and this right showd also be 

considered when assessing the compliance with the standard of fair and 

equitable treatment. The tribunal in the CMS v. Argentina case explained the 

situation in the following tenns: 

lt is not a question of whether the le gal framework might need 

to be frozen as it can always evolve and be adapted to changing 

circumstances, but neither is it a question of whether the 

JO Thunderbird v. The United Mexican States, Award of26 January 2006, UNCITRAL
NAFTA, para. 147 ("Thunderbird"). 
31 Técnicas Medioambientales Tecmed S.A. v. The United Mexican States, Award of29 
May 2003, ICSID Case No. ARB(AF)/00/2, para. 154 ("Tecmed"); MTD, para. 114; 
Occidental Exploration and Production Company (OEPC) v. The Republic of Ecuador, Final 
Award of l July 2004, LCIA Case No. UN3467, UNCITRAL, para. 185; Eureko B.V. v. 
Republic of Po/and, Partial Award of 19 August 2005, para. 235; LG&E v. Argentine 
Republic, Decision on Liability of 25 Ju!y 2007, ICSID Case No. ARB/02/1, para. 127 
("LG&E"). 
J2 CME Czech Republic B. V v. The Czech Republic, Partial Award of 13 September 
2001, UNCITRAL, para. 611 ("CME"); Tecmed, para. 154; Thunderbird, para. 147; LG&E, 
para. 127. 
33 

34 

Saluka, para. 303. 

LG&E, para. 125. 
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framework can be dispensed with altogether when specific 

commitments to the contrary have been made. The law of 

foreign investment and ils protection has been developed with 

the specific objective of avoiding such adverse legal effects. 35 
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178. Finally the Tribunal observes that the condition of transparency~ stated in the 

first sentence of Article 10(1) of the ECT, can be related to the standard of fair 

and equitable treatment. Transparency appears to be a significant element for 

the protection of both the legitimate expectations of the Investor and the 

stability of the legal framework. 

1.3 Constant Protection and Security 

179. Article 10( 1) of the ECT also requires the host State to pro vide to the 

lnvestor's Investment "the most constant protection and security.'' The Parties 

are in agreement that this standard imposes an obligation of "due diligence" 

(Claimant's Memorial on the Merits, paras. 277, 286; Respondent's Counter

Memorial on the Merits, para. 466). As noted by the tribunal in AMT v. Zaire, 

later quoted by the tribunals in Wena v. Egypt and Saluka v. Czech Republic: 

The obligation incumbent on the [lzost State] is an obligation of 

vigilance, in the sense that the [host Statej shall take ail 

measures necessary to ensure the full enjoyment of protection 

and security of its investments an should not be permitted to 

invoke its own legislation to detract from any such obligation. 36 

180. The standard includes, in this manner, an obligation actively to create a 

framework that grants security. Although the standard has been developed in 

the context of physical security, some tribunals have also included protection 

35 CMS Gas Transmission Company v. The Argentine Republic, Award of 12 May 
2005, ICSID Case No. AR/01/8, para. 277 ("CMS"). 

' 36 American Manufacturing & Trading v. Republic of Zaire, Award of 21 February 
1997, ICSID Case No. AR/93/1, para. 28; Wena Hotel Limited v. Arab Republic of Egypt, 
Award on the Merits of 8 December 2000, ICSID Case No. ARB/98/4, para. 84; Saluka, para. 
484. 
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concerning legal security. In this last respect, the standard becomes closely 

connected with the notion of fair and equitable treatment.37 

181. Finally, this Tribunal observes that the standard is not absolute and does not 

imply strict liability of the host State. As noted by the tribunal in Tecmed and 

later quoted by the tribunal in Saluka " ... the guarantee of full protection and 

security is not absolute and does not impose strict liability upon the State that 

grants it.''38 

1.4 Unreasonable and Discriminatory Measures 

182. The host State must also, under Article 10(1) of the ECT, refrain from 

subjecting the Investor's Investment to "unreasonable or discriminatory 

measures.'' In its Memorial on the Merits, Claimant contends that 

Respondent's conduct was "unreasonable" and makes no reference to the 

existence of discriminatory treatment. However, in its Reply, Claimant 

introduces the allegation that Respondent has engaged in discriminatory 

practices in favor of Neftochim, a direct competitor of PCL. 

183. The Tribunal observes that, on a number of occasions, tribunals in investment 

arbitrations have found a strong correlation between this standard and the fair 

and equitable treatment standard. For instance, the tribunal in Sa1uka noted 

that: 

37 

38 

The standard of "reasonableness" has no different meaning in 

this context than in the context of the "fair and equitable 

treatment" standard with which it is associated; and the same 

is true with regard to the standard of "non-discrimination". 

The standard of "reasonableness" therefore requires, in this 

context as well, a showing that the State 's conduct bears a 

reasonable relationship to some rational policy, whereas the 

Schreuer, op. cit., p. 4. 

Tecmed, para. L 77; Saluka, para. 484. 



Annex 192

standard of "non-discrimination" requires a rational 

justification of any differential treatment of a foreign investor. 39 
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184. However, this Tribunal believes that, while the standards can overlap on 

certain issues, they can also be defined separately. Unreasonable or arbitrary 

measures - as they are sometimes referred to in other investment instruments -

are those which are not founded in reason or fact but on caprice, prejudice or 

persona! preference. 40 With rega~d to discrimination, it corresponds to the 

negative formulation of the principle of equality of treatment. It entails like 

persans being treated in a different manner in similar circumstances without 

reasonable or justifiable grounds.41 

1.5 Obligations Undertaken Towards Investors 

185. The last sentence of Article 10(1) mandates the host State to observe any 

obligations it has entered into with the Investor or an Investment of aIJ. Investor 

and is described by Claimant as an "umbrella clause". 

186. The Arbitral Tribunal can limit itself to noting that the wording of this clause 

in Article 10(1) of the ECT is wide in scope since it refers to "any obligation." 

An analysis of the ordinary meaning of the term suggests that it refers to any 

obligation regardless of its nature, i.e., whether it be contractual or statutory.42 

However, the ad hoc Committee that decided the annulment in the case, CMS 

v. Argentina, commented that the use of the expression "entered into" should 

39 Sa/uka, para. 460. Other arbitration tribunaJs have taken a similar position merging 
this standard and the notion of fair and equitable treatment. As noted by Professor Schreuer, in 
the context of NAFT A this position could be explained by the fact that there is not a separate 
provision on the prohibition of arbitrary or discriminatory treatment. Schreuer, op.cit., p. 5. 
See, e.g., S.D. Myers v. Canada, Award on Liability of 13 Nov. 2000, 8 ICSID Reports 18, 
para. 263; Waste Management, Inc. v. UnitedMexican States, Award, 30 April 2004, lCSID 
Case No. ARB(AF)/0-0/3, para. 98. Tribunals deciding cases under other investment treaties 
that have taken a similar position include CMS. para. 290; Impregilo v. Pakistan, Decision on 
Jurisdiction of22 April 2005, lCSID Case No. ARB /02/2, paras. 264-270; MI'D, para. 196. 
40 See Ronald Lauder v. The Czech Republic, Final Award of 3 September 
2001, UNCITRAL, paras. 221, 222, 232; Schreuer, op. cit. pp. 8-9. 
41 See A.F.M. Maniruzzaman, Expropriation of Alien Property and the Principle of 
Non-Discrimination in International Law of Foreign lnvestment: An Overview, 8 J. 
Transnational Law & Policy, Vol. 8:1 (1998). 
42 Enron Corporation Ponderosa Assets L.P. v. Argentine Republic, Award of 22 May 
2007, ICSID Case No. ARB/01/3, para. 274. 
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be interpreted as concerning only consensual obligations.43 In any case, these 

obligations must be assumed by the host State with an Investor.44 

187. Following either the wide interpretation of the clause or the more restricted 

one proposed by the ad hoc Committee, contractual obligations are covered by 

the Iast sentence of Article 10(1) ECT. Since the Parties are exclusively 

concemed with the application of the last sentence of Article 10(1) ECT to this 

type of obligation, the Tribunal need not extend its analysis any further. 

2. Protections Provided in Article 13 

188. The relevant part of Article 13 of the ECT reads as follows: 

Investments of Investors of a Contracting Party in the Area of 

any other Contracting Party shall not be nationalized, 

expropriated or subjected to a measure or measures having 

ejfect equivalent to nationalization or expropriation 

(hereinafter referred to as "Expropriation") except where such 

Expropriation is: 

(a) for a purpose which is in the public înterest; 

(b) not discriminatory; 

(c) carried out under due process of law; and 

( d) accompanied by the payment of prompt, adequate and 

effective compensation. 

Such compensation shall amount to the fair market value of the 

Investment expropriated at the lime immediately be/ore the 

Expropriation or impending Expropriation became known in 

such a way as to affect the value of the lnvestment (hereinafter 

referred to as the "Valuation Date"). 

189. The Parties are in agreement in identifying the mam elements of this 

provision. In fact, Respondent acknowledged in its Counter-Memorial on the 

43 

44 

CMS v. Argentina, Annulment Decision of25 September 2007, para. 95. 

fmpregilo v. Pakistan, Decision on Jurisdiction of22 April 2005, paras 214-216. 
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Merits that it did not dispute that "Article 13(1) of the ECT states an obligation 

as to expropriation, or the genera/ propositions that expropriation may be 

· indirect; accomplished by omissions as well as by actions; and measured by 

means of the effect upon the investment [ ... ] that any determination as to 

whether an expropriation has occurred must be made by reference to the 

specific facts of an individua/ case, and [ ... ] the c/aimed loss of the value of 

the investment must be due to the actions of the State." (footnotes omitted) 

(Respondent's Counter-Memorial on the Merits, para. 505) 

190. Claimant's claims refer to the existence of indirect expropriation, i.e., its 

claims do not relate to the physical takin~ of the property but to the impact that 

the State's conduct had on the enjoyment and value of its investment. 

191. The Tribunal observes that it is widely acknowledged that expropriation can 

result from State conduct that does not amount to physical control or loss of 

title but that adversely affects the economic use, enjoyment and value of the 

investment. This approach was adopted by the lran-U.S. Claims Tribunal in 

the Starret Housing Corp v. Iran case in the following terms: 

[I]t is recognized by international law that measures taken by a 

State can interfere with property rights to such an extent that 

these rights are rendered so useless that they must be deemed to 

have been expropriated even though the state does not purport 

to have expropriated them and the legal title to the property 

formally remains with the original owner. 45 

192. This position has been reiterated by a number of subsequent arbitral tribunals. 

In the Tecmed v. Mexico arbitration, the tribunal stated: 

. . . it is understood that the measures adopted by a State, 

whether regulatory or not, are an indirect de facto 

expropriation if they are irreversible and permanent and if the 

assets or rights subject to s1Jch measure have been affected in 

such a way that " ... any form of exploitation thereof ... " has 

45 Starrett Housing Corporation v. Is/amic Republic of Iran, Case No. 24, Interlocutory 
Award No. lTL 32-24-1, 19 December 1983, 4 Iran-US CTR 122, p.154. 
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disappeared; i.e. the economic value of the use, enjoyment or 

disposition of the assets or rights affected by the administrative 

action or decision have been neutralized or destroyed . . . 

Under international law, the owner is also deprived of property 

where the use or enjoyment of bene.fils related thereto is 

exacted or interfered with to a similar extent, even where legal 

ownership over the assets in question is not affected, and so 

long as the deprivation is not temporary. The government 's 

intention is less important than the effects of the measures on 

the owner of the assets or on the bene.fils arising [rom such 

assets affected by the measures; and the form of the deprivation 

measure is Zess important than its actual effects. (Footnotes 

omitted}46 

60 

193. The Arbitral Tribunal considers that the decisive elements in the evaluation of 

Respondent's conduct in this case are therefore the assessment of (i) 

substantially cornplete deprivation of the -economic use and enjoyrnent of the 

rights to the investrnent, or of identifiable, distinct parts thereof (i.e., 

approaching total impainnent); (ii) the irreversibility and permanence of the 

contested measures (i.e., not ephemeral or temporary); and (iii) the extent of 

the loss of economic value experienced by the investor.47 

C. Analysis of the Alleged Violations 

1. Environmental Damages 

1.1 The Parties' Positions 

194. Claimant contends that, by holding Nova Plama liable for environmental 

damage caused at the plant site prior to its acquisition by Clairnant, Bulgaria 

breached its obligations under Article 10 of the ECT. It did so by failing to 

46 Tecmed. para. l 16. 
47 See for a summary of the elements of expropriation under Article l l l O of the 
NAFT A (which resembles Article 13 of the ECT), Fireman 's Fund lnsurance Company. 
(FFIC) v. United Mexican States, Award of 17 July 2006, ICSID Case No. ARB(AF)/02/01, 
para. 176. 
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accord to PCL's investment fair and equitable treatment, failing to provide it 

the most constant protection and security, impairing by wrreasonable or 

discriminatory measures the management, maintenance, use, enjoyment or 

disposa! of PCL's investment and by failing to observe obligations Bulgaria 

had entered into with PCL. Claimant bases this claim essentially on the 

alleged breaches by Bulgaria of the provisions of the Second Privatisation 

Agreement and on the provisions of the Bulgarian environmental law which 

were amended in 1999, after PCL's acquisition of Nova Plama: 

195. Claimant also alleges that Bulgaria violated Article 13 of the ECT because the 

unlawful amendment of the environmental law resulted in its inability to 

secure financing for the Refinery. As a consequence, it was forced to shut the 

Refinery down in December 1999 and was prevented from enjoying any 

economic benefit from its investment (Claimant's Memorial on the Merits, 

paras. 332-334). 

196. At the tirne of the Second Privatization agreement, the Bulgarian law on the 

environment read, in pertinent part, as follows: 

ln case of restitution, privatization or investment in new 

construction facilities by foreign and Bulgarian natural and 

legal persons, such persons shall not be liable for 

environmèntal damages resulting from past actions or 

omissions. 48 

197. The Second Privatisation Agreement (Article 4) provided that: 

Plama Consortium Limited shall ensure the maintenance of the 

required level of the environmental conditions related to the 

activities of the company in aécordance with the provisions of 

the Bulgarian law. Plama Consortium shall bear no 

48 [n its Post-Hearing Submission, Claimant called this provision "poorly drafted" (para. 
49) and as not expressly providing that the Bulgarian State would be Iiable for environmental 
damage incurred during the period that the Bulgarian State had owned the polluting enterprise 
(para. 50). 
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responsibility for any environmental pollution arising prior to 

the date of signing ofthis Agreement." (R 's Exh. 676) 
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198. Claimant contends that this language - and the existing envirorunental law -

protected it :from liability both directly and indirectly (i.e., through Nova 

Plama's being held liable for costs which PCL as shareholder would ultimately 

have to bear) for the estimated 37.4 million BGN pre-acquisition pollution 

clean-up costs with respect to Nova Plama. 

199. In February 1999, shortly after PCL's acquisition of the Nova Plama shares in 

November 1998, the Environmental Protection Act was amended49 so as to 

provide, in Section 9(1), that: 

ln the event of privatisation, with the exception of privatisation 

agreements concluded prior to 1 February 1999, or in case of 

restitution, or in the event of investment in new construction 

facilities by foreign and Bulgarian natural and legal persans, 

the liability for any environmental damages resulting from past 

actions or omissions shall be borne by the State under such 

terms and procedures as set forth by the Council of Ministers. 

200. PCL claims that it understood the language of Article 5.1 of the Second 

Privatization Agreement and the Bulgarian environmental law in force at the 

time to mean that it - and the company whose shares it was acquiring, Nova 

Plama - would not be responsible to pay for the clean-up of past 

environmental damage. It believed that the State would assume such Jiability, 

especially since the pollution had occurred during the period when Nova 

Plama was a State-owned enterprise. 

201. Claimant refers, in this respect, to the Neftochim Information Memorandum, 

dated 11 February 1999 (R's Exh. 811, p. 90), in other words before the above 

amendment entered into effect, which states that "according to applicable law, 

the Bulgarian Government is responsible for funding the environmental 

remediation programme". It cites this as evidence that the Bulgarian 

49 The amendment entered into force on 16 February 1999 (Declaration of Denev, para. 
58; Claimant's Post-Hearing Submission, para. 51). 
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environmental law in force even prior to the 16 February 1999 amendment 

and, tberefore, at the time of Nova Plama' s second privatization, placed 

responsibility for past environmental damage on the State. However, as 

Respondent explains in its Post-Hearing Submission on the Merits, at 

paragraph 51 , the arnendment to the environmental law explicitly placing such 

responsibility on the State was adopted by the Parliament on 29 January 1999 

and, although it only entered into force on 16 February 1999, provide_d for an 

effective date of 1 February 1999; thus, the Neftochim Information 

Memorandum referred to the law as amended, notas it stood in 1998. The 

Arbitral Tribunal accepts th,is explanation. 

202. PCL ~s understanding of past environmental damage finds expression in the 

Recovery Plan which was adopted pursuant to the Privatization Agreement. 

At the end of the Recovery Plan, in Section 7, after referring to the issue of 

cleaning up past environmental damage, it is stated that "[t]he Bulgarian 

Government has taken into consideration this fact and has released the new 

owners (jncluding Plama AD) of any responsibility for environmental 

pollution having arisen prior to the date of signing the Privatization Contract, 

· i.e. 17 November 1998." (Underliningadded. See R's Exh. 609.) 

203. Claimant contends that, by adopting amendments toits environmental law that 

would hold the State of Bulgaria responsible only for past ecological damage 

with respect to privatizations occurring after 1 February 1999 - and, therefore, 

not to the privatization of Nova Plarna which occurred in I 998 - Bulgaria 

changed its law to the detriment of Claimant and Nova Plama and breached 

the contractual obligations to PCL as set out in the Second Privatisation 

Agreement. This was, in turn, a clear violation of the final sentence of Article 

10(1) of the ECT. 

204. Claimant also cites a letter of 14 June 2002 (C's Exh. 383) from the Bulgarian 

Minister of Finance to Nova Plama, threatening to reopen the insolvency 

proceedings against Nova Plama unless it, among other things, undertook its 

oblig.ation to clean up the pollution at the Refinery, thereby illegally 

attempting to force Nova Plarna to assume liabilities of which it had been 

coRtractually absolved. 
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205. It is Claimant's case that, as a consequence of this change in the law, Nova 

Plama became liable for past environmental damage at the Refinery -

evaluated by it at 31.4 million BGN - and that the burden of such a financial 

liability rendered it incapable of raising the necessary financing to resume 

production at the Plama Refinery. 

206. Claimant further asserts that, by adopting the February 1999 amendment to 

apply prospectively only, Respondent acted in a discriminatory way vis-à-vis 

Claimant and Nova Plama by comparison with the treatment accorded to Nova 

Plama's competitor, Neftochim, another Bulgarian oil Refinery which was 

privatized in October 1999 and which, by virtue of the 1999 amendment to the 

environmental law, was exonerated from responsibility for past environmental 

damage. This discriminatory treatment violated Respondent's obligations 

under Article 10(1) of the ECT. 

207. Respondent contends that, while the language of Article 5.1 of the 

Privatization Agreement provides to the investor, PCL, immunity from 

liability for past environmental damage, it does not remove responsibility from 

the acquired company, Nova Plama. The law in force at the time of the 

Second Privatization Agreement was no different concerning this issue, as 

seen from the text quoted above (para. 196 supra). Nothing in the law or in 

the agreement made the State liable for past pollution. 

208. Respondent denies that it committed any breach of its obligations under the 

ECT to PCL. lt contends that Bulgaria's actions vis-à-vis Nova Plama 

conceming the environment at the Refinery site were not aimed at imposing 

onerous Iiability for remediation of past environmental damage but rather at 

ensuring that Nova Plama would take the necessary measures to operate the 

Refinery in a manner compliant with existing regulations. It cites a 1998 

information letter (R's Exh. 528; C's Exh. 189) addressed by the Bulgarian 

Regional Inspectorate to the effect that Nova Plama had no outstanding unpaid 

sanctions or fines and summarizing pending steps to bring the Refmery's 

operations into compliance with environmental regulations. In fact, 

Respondent asserts that there is no evidence that Nova Plama was ever subject 

to any sanction by Bulgaria in connection with alleged past environmental 

damages (Respondent's Counter-Memorial on the Merits, para. 119). 
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209. Respondent contests the reliability of an expert report prepared for Nova 

Plama in 1999 (the so-called "Contrai P. Report" - R's Exh. 521) as an 

assessment of the measure of past environmental damage. It is upon this 

report that Claimant relies to determine its estimate of the cost of remediation 

of past environrnental damage. Respondent contends that the Control P. 

Report is not consistent with the established methodology for assessing the 

existence of damages actually requiring remediation and that it does not 

properly assess the costs of any such remediation. It contends that thé report 

fails to distinguish between remediation of past environmental damages and 

measures regarding compliance with current regulations for re-establishing 

refinery operations and does not set out reliable costs estimates for the 

measures it advises should be taken (Respondent's Counter-Memorial on the 

Merits, paras. 130 et seq.). 

210. Resp·ondent also says that Claimant bas not proven any detrimental 

consequences to itself or to Nova Plama due to liability for past environmental 

damage. It has not been fined, sanctioned or banned. Nor, asserts 

Respondent, does the evidence submitted by Claimant prove that it was unable 

to obtain financing or insurance due to outstanding environmental liabilities. 

Respondent adds that Nova Plama benefitted from the sale of liquid waste, 

which reduced its environmental remediation costs. 

211. As regards the Second Privatization Agreement, Respondent says that it is 

clear from the language of the Agreement that, while the investor - PCL -

would not be held liable for past environmental damage, nothing is said 

regarding the liability of the target of the investment, Nova Plama. Under the 

Bulgarian environmental legislation in force at the time of Nova Plama's 

privatization (both in 1996 and 1998), Nova Plama remained liable for past 

environmental damage and, according to Respondent, that fact must have been 

taken into account in negotiating the terms of Claimant's purchase of Nova 

Plama's shares. Respondent contends that the fact that, prior to Nova Plama's 

privatization, the State owned and controlled the Refinery did not, under the 

law in force during that time, mean that the State was responsible for 

environmental damage; rather, the liability, under the law, remained with 

Nova Plama. Respondent denies that the 1999 arnendment of the 
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envirorunental law discriminated against Claimant and asserts that Claimant 

and the investor in Neftochim were not in similar circumstances. 

1.2 The Tribunal's Analysis 

212. The Arbitral Tribunal does not find the evidence and arguments very clear-cut. 

It seems not unreasonable for PCL to have understood from the text of Article 

4 of the Second Privatization Agreement that neither it nor the company it was 

acquiring would be held liable for cleaning up past environmental damage. 

After ail, where would a bankrupt company, which Nova Plama was at the 

time of its acquisition by PCL, obtain the money to clean up past pollution if 

not from its ·shareholders(s)? In that case, the exemption of PCL alone from 

liability for past pollution was a hollow provision. This view finds support in 

a letter from the Ministry of Economy to Nova Plama dated 8 July 2002 (R's 

Exh. 465) in which the Ministry states, " ... the Ministry of Economy deems 

valid the text of the agreement signed by Plama Consortium Ltd and the 

Privatization Agency on 17.11.1998 (the Second Privatization Agreement), 

i.e., we think that Nova Plama AD should not have to bear material 

responsibility for cleaning out the past ecological damages." 

213. At the same time, Mr. Vautrin, in his Fourth Witness Statement, said that 

obtaining a specific provision in the privatization agreement by which the 

State accepted liability for past environmental damage was a fundamental 

condition for him to purchase Nova Plama's shares (see para 37). Yet, one 

searches in vain for such an explicit exemption in the Second Privatization 

Agreement. Such an exemption might have been obtained in negotiation; but 

no evidence was given as to whether an effort was actually made to procure it. 

Respondent has submitted evidence of other privatizations in which investor 

and privatized company were exempted from liability for past environmental 

damage and in which State responsibility for pre-privatization environmental 

damage was explicitly provided for (R's Exhs. 701 and 702). If it is correct, as 

Claimant's Counsel implied during the hearing in January-February 2008 (H. 

Tr. Day 1, 28 January 2008, p. 49), that Bulgaria changed its environ.mental 

law in 1999 in order to protect Neftochim from liability for past environ.mental 

damage as part of that company's privatization, how do we know that the 
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Government would not have done the same for Nova Plama had Claimant 

bargained for it? Respondent asserts that the price paid for Nova Plama's 

shares reflected ( or should have reflected) ail known liabilities, past, present 

and future and that the state of environmental pollution at Nova Plama was 

known to ail parties. No evidence was given on these aspects of the 

negotiations. 

214. Respondent has contended that, if the asswnption of State liability .for past 

environmental damage adopted in February 1999 had been made retroactive 

beyond 1 February 1999, it would have had to extend such liability to a 

prohibitive number of other Bulgarian companies (see, e.g., R's Exh. 452). 

However, when one looks at other evidence in the record, for exarnple the 

World Bank's Implementation Report (C's Exh. 187), it appears that man.y of 

the very companies cited by Respondent as being those to which State aid for 

past envirorunental damage would have had to be extended if the February 

1999 legislation had been retroactive, were in fact beneficiaries of such aid. 

215. Another element which renders the issue of past environmental damage 

unclear is Section 7 of the Recovery Plan (R's Exh. 609), drafted essentially 

by Claimant, which states that the Govemrnent of Bulgaria excused PCL 

"(including Plama AD)" from paying for past environmental damage. If PCL 

really believed what it wrote in the Recovery Plan, why did it have to enter a 

reserve in Nova Plama's books for such damage? Moreover, there is other 

evidence indicating that Nova Plama did not have any significant past 

envirorunental damage to clean up (R's Exhs. 526 and 727, Appendix 3, page 

8).50 

216. Y et, there are elements in the record which seem to indicate the contrary of 

what is said in Section 7 of the Recovery Plan. Thus, for example, a no~e to 

PCL' s 1999 Financial Statements stating that, by virtue of the 1999 

amendment of the environmental law, Nova Plama is liable for past ecological 

damages caused in the period when the State was Nova Plama's sole owner 

so The Arbitral Tribunal is, of course, mindful of the Control P Report which assesses 
the Refinery's environmental status. 
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(C's Exh. 203, p. 13, Section 6), as weU as a note frorn Nova Plama's Chief 

Ecologist to Syndic Todorova also addressing the Refinery's liability for past 

pollution (C's Exh. 186, p. 2). There exists also a letter from Minister 

Vassilev to Mr. Vautrin, dated 14 June 2002 (R's Exh. 463), demanding that 

Nova Plama "shoulder the expenses for cleaning out ail environmental 

pollutions resultingfrom the Refinery's work." 

217. In light of the foregoing, the Arbitral Tribunal cornes to the question of 

whether there is any elemen~ in this confusing situation which establishes a 

violation by Bulgaria of its obligations under the ECT. 

218. The Arbitral Tribunal finds no evidence that the modification of Bulgaria's 

environmental law in 1999 was aimed directly against Claimant and its 

investment in Nova Plama or in favor of Neftochim. That modification, 

implemented pursuant to recornmendations made by the World Bank, is seen 

by the Arbitral Tribunal rather as an effort by Bulgaria to meet its obligations 

under Article 10( 1) of the ECT to create favorable conditions for Investors. 

219. In bis legal opinion of 28 October 2005, Mr. Denev says that the 1999 

amendment of the environmental law was discriminatory against pnor 

investors and, therefore, unconstitutional. The Arbitral Tribunal cannot opine 

on the constitutionality of the 1999 amendment. However, the Tribunal 

believes that the ECT does not protect investors against any and all changes in 

the host country's laws. Under the fair and equitable treatment standard the 

investor is only protected if (at least) reasonable and justifiable expectations 

were created in that regard. It does not appear that Bulgaria made any 

promises or other representations to freeze its legislation on environmental law 

to the Claimant or at all. 

220. Moreover, Bulgaria's environmental law, as it existed pnor to PCL's 

acquisition of Nova Plama (quoted earlier), could give no assurance to 

Claimant that Nova Plama would be exempt from liability for cleaning up past 

environmental damage. Claimant admits that the Bulgarian law, as it existed 

at the time of Nova Plama's second privatization, was, at best, unclear as to 

liability for past environmental damages (H. Tr. Day 1, 28 January 2008, p. 

67). lndeed, Mr. Vautrin must have recognized the uncertainty in the law 
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because, as he testified (Fourth Witness Declaration, 28 October 2005, para 

37), State assumption of liability for past environment damage was so essential 

to him that he insisted on an explicit provision in the privatization agreement, 

exempting Nova Plarna from such liability. This indicates to the Arbitral 

Tribunal that he was aware that Bulgarian law at the time did not protect Nova 

Plama against liability for past pollution but failed to negotiate the contractual 

guarantees he believed were necessary to avoid such risk. While Claimant 

criticizes Bulgaria for the inadequacy of its environmental law in this regard, 

Claimant was, of course, aware of, or should have been aware of, the state of 

Bulgarian law when it invested in Nova Plama. 

221. Claimant also complains that, at the same time as the Privatization Agency 

was negotiating with PCL over the environmental issue in 1998, the proposa] 

to make the State liable for past environmental damages of privatized 

companies (which became the February 1999 amendment) was being debated 

in the Bulgarian Parliament without informing PCL of this impending change 

in the law. But those parliamentary debates were in the public record and 

should have been known by PCL's Bulgarian advisors. 

222. ln light of these circumstances, the Arbitral Tribunal cannot uphold Claimant's 

allegations that Respondent violated the standard of fair and equitable 

treatment by amending its envirorunental law. It is also unclear how 

Respondent' s conduct in this context could amount to a violation of the 

obligation to provide constant protection and security. Even accepting the 

approach that this standard includes an obligation to provide legal security, the 

Tribunal has established that Claimant failed fully to appreciate the scope and 

specificities of Bulgarian legislation. In addition, Claimant failed to identify 

and the Tribunal was unable to establish a lack of due diligence in 

Respondent's treatment of Claimant and its investment with regard to the 

environmental amendments. 

223. As to the daim conceming discriminatory treatment, Bulgaria contended that 

ail companies privatized before 1999 were in the same situation as Nova 

Plarna and did not receive aid to clean up past pollution. There is, 

nevertheless, evidence that, in the implementation of the 1999 amendment, 

there may have been some companies not covered by the new law which, 
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nevertheless, received State assistance, whereas Nova Plama did not (see para. 

206 supra). However, insufficient evidence has been given to permit the 

Arbitral Tribunal to determine that Bulgaria's treatment of Nova Pla.ma in this 

respect was discriminatory. Therefore, the Arbitral Tribunal dismisses 

Claimant's allegations in this regard. 

224. With respect to Claimant's allegation as to the violation of the last sentence of 

Article 10(1) of the ECT, the Tribunal finds no violation by Bulgaria of its 

contractual undertak:ings to PCL. The amendment of the Environmental Law 

did not breach Article 4 of the Second Privatization Agreement since this 

provision did not shift Nova Plama's liability to the State. 

225. In addition, the Arbitral Tribunal has exarnined the evidence to see what harm 

or loss to Claimant or its investment resulted from Nova Plama's liability to 

clean up past pollution, assuming it existed. Claimant's contention that it 

could not obtain financing for the project given the large liability for past 

pollution on its books is not supported by sufficient documentary evidence of a 

contemporary nature. The only document in the record is a letter from a Swiss 

insurance company, Intersure, (C's Exh. 204) saying that it needed 

"confirmation that the outstanding ecological issue has been solved." But 

such a letter from one insurance company hardly proves that financing was 

impossible to obtain because of any liability for envirorunental clean-up. As 

Counsel for Claimant stated at the January-February 2008 hearing (H. Tr. Day 

1, 28 January 2008, p. 42), "no company or bank would advance money to 

{Nova Plama} because Plama itselfhad bad credit." 

226. Bulgaria has insisted in submissions that its govern.mental authorities · never 

sought to enforce the obligation to clean up past pollution on Nova Plama.51 

While Claimant, in its Post-Hearing Submission on the Merits (para. 91), 

asserted that the damage to its investment from liability for past environmental 

damage is readily quantifiable at USD 23 million, nowhere does it show that it 

SI Indeed, two governmental documents, evaluating Nova Plama's environmental starus 
(R's Exhs. 526 and 528) do not refer to significant past pollution at the Refinery but more tQ 
measures which the Refinery would bave to take to bring itself into compliance with current 
standards. 
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had to pay such amount. There is no evidence of what amounts, if any, Nova 

Plama actually spent to clean up past environmental damage. In fact, 

Claimant's Post-Hearing Submission on the Merits does not refer to PCL's or 

Nova Plama's having had to pay for past environmental damage but rather to 

the prospect of a demand that they pay (see para. 76). Thus the very basis of 

Claimant's claim, summarized in paragraph 194 above, that Bulgaria is guilty 

of "holding Nova Plama liable for environmental damage," is not factually 

established. 

227. Absent any pro of of harm or loss to the investment or limitation to Claimant' s 

right to use or enjoy its investment as a result of Respondent's conduct with 

regard to the environmental amendments, it is impossible to see how a daim 

concerning the exptopriation of Claimant's investment could be successfuL 

228. Therefore, the Arbitral Tribunal is unable to conclude that Respondent 

violated its obligations under Articles 10(1) and 13 of the ECT. 

2. Actions of the Syndics 

229. Claimant essentially complains that the syndics appointed to manage Nova 

Plama while it was in bankruptcy in 1998-1999 failed to fulfil tbeir obligations 

and took unlawful actions which harmed Nova Plama. It contends that the 

Bulgarian Government and Courts failed properly to contrai them, in violation 

of Respondent' s obligations under Article 10(1) of the ECT to afford fair and 

equitable treatment, the most constant protection and security and to avoid 

unreasonable measures. Together with other violations, the syndics' actions 

amount to an indirect expropriation contrary to Article 13 of the ECT. 

2.1 Irregularities in the Appointment of the Syndics 

230. Claimant contends that there were irregularities in the appointment of the 

syndics and in the retention of Syndic Penev as a supervisory syndic after 

approval of the Recovery Plan. 

2.2 Unlawful Increases in the Salaries of Nova Plama's Workers 

231 . Claimant alleges that, prior to its acquisition of Nova Plama, while Claimant 

was negotiating an agreement with the workers of Nova Plama regarding 
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payment of back salaries, one of the syndics of Nova Plama, then in 

insolvency, Syndic Todorova, ex officia, and without consulting PCL or Nova 

Plama, undertook to index workers' salaries in such a way as to increase the 

amounts owing to the employees as well as to include in the éompany's 

receivables payments for taxes, insurance, etc., which were not foreseen. 

Claimant considers these acts by the syndics, which increased Nova Plama's 

financial burden, unlawful, citing a Pleven Regional Prosecution Office's 

conclusion that the syndics had caused Nova Plama to suffer damages in the 

amounts of BGN 1,583,738.553 by unlawful salary indexation and BGN 

2,025,313.581 by unlawful acceptance of amounts corresponding to workers' 

income tax, social insurance, etc. 

2.3 Overloading of Debt by the Syndics 

232. Claimant alleges that the syndics unlawfully accepted as debts of Nova Plama 

pre-insolvency claims which were either fabricated or inflated, thereby 

burdening the company's debts by BGN 40 million. The creditors of these 

debts were Mineralbank, First Private Bank and the Bank for Agricultural 

Credit (BAC). According to Claimant, the Pleven District Court approved all 

the syndics' actions on 31 May 1999 (C's Exh. 224). 

233. ,Claimant also complains that the syndics unlawfully accepted claims against 

Nova Plama by First Private Bank which were not owing by Nova Plama to 

the bank but which were, nevertheless, approved by the competent court. 

Claimant alleges that the two syndics were criminally indicted in 2004 for 

accepting non-existent debts in the amount ofBGN 40,886,453.645. 

234. Claimant says that because, at the time, management of Nova Plarna was in 

the hands of the syndics, and Nova Plama's management board was not given 

access to the company's financial accounts, PCL and Nova Plama had no way 

of ascertaining whether the claimed receivables were legitimate or not. 

2.4 Misappropriation of Nova Plama's Funds 

235. Claimant further alleges that Syndic Penev misappropriated Nova Plama's 

funds and carried out other unlawful actions during the period from May 1999 

to October 2000. According to Claimant, Syndic Penev was found guilty by 
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the Pleven Regional Court of criminal action in the course of his duties as 

syndic of Nova Plama. 

2.5 Worker Riots 

236. Claimant accuses Syndic Todorova of inciting the workers of Nova Plama to 

strike and riot unlawfully at the Refinery, of herself participating in these 

actions, and of using violence to evict the Refinery's director from his office 

(which led to the shutdown of the Refinery on 8 April 1999). In this 

connection, the police, according to Claimant, failed adequately to protect the 

Refinery and its management. These unlawful actions allegedly paralyzed the 

production of the Refinery and blocked ail movements of products in and out 

of the Refinery for two and a half months, escalating into anarchy which lasted 

for many weeks. Despite reporting these events to the Bulgarian Government, 

Nova Plama received no police assistance to restore order. Claimant contends 

that these actions and omissions violate Bulgaria's obligation under Article 

10(1) to afford the rnost constant protection and security toits investment and 

fall within the scope of Article 12 of the ECT52, entitling it to compensation 

for losses caused by civil disturbances. 

2.6 Parallel Recovery Plan 

237. In its Reply, Claimant alleges that Syndic Todorova unlawfully submitted a 

parallel recovery plan to that of Clairnant"s which delayed the lifting of Nova 

Plama's insolvency (Claimant's Reply on the Merits, paras. 122-3). 

238. Clairnant further complains that Syndic Todorova refused to account for 

products shipped to and from the Refinery and refused PCL's request that its 

own designated :financial and accounting representative be on site (Claimant's 

Post-Hearing Submission on the Merits, para. 17). 

239. Respondent denies that it bears any responsibility for the actions of the syndics 

complained of by Claimant and contends that, in any event, the syndics' 

actions were in accordance with Bulgarian law in effect at the tirne. 

S2 See text of Article 12 in the Annex to this Award. 
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Respondent goes on to rebut Claimant's arguments as to the appointment of 

the syndics, as to unlawful salary increases having been given to the workers, 

as to debt overloading by the syndics, as to misappropriation by Syndic Penev, 

as to the alleged riot and unlawful strike and Syndic Todorova's role therein, 

as to the failure of the police to provide protection to the Refinery and its 

management and as to the syndics' submission of a parallel recovery plan. 

Moreover, the so-called "riot", which occurred on 8 April 1999 could not have 

caused the Refinery shutdown, which began on 5 April 1999 and, therefore, 

predated this ''riot". 

240. Respondent's principal contention is that, under Bulgarian law, a syndic is not 

an organ of the State and does not perform goverrunental functions; therefore, 

his/her actions cannot be imputed to the State. Although a syndic is appointed 

by a court upon nomination by the creditors, the syndic does not, according to 

Respondent, perform governmental :functions or operate under the direction or 

control of the State and does not act as an agent of the State or of the court 

Therefore, contends Respondent, if Claimant complains about the actions of 

the syndics, those actions cannot form the basis of claims against Respondent 

under the ECT. 

241. In any event, Respondent says, Claimant has failed to demonstrate that the 

syndics acted contrary to law or otherwise improperly in a manner which 

caused any harm to Claimant. Nor has Claimant established that the Bulgarian 

courts took any action or failed to take any action which was improper. 

242. With respect to Claimant's contention füat the syndics unlawfully accepted 

pre-insolvency claims against Nova Plama made by BAC, Mineralbank and 

First Private Bank, Respondent contends that Claimant ratified, at a creditors' 

meeting on 22 June 1999, a list of accepted claims containing all claims now 

challenged by it as well as the Recovery Plan which included such claims. In 

this connection, Respondent challenges Claimant's assertion that it had no 

legal standing to contest any measures in the insolvency proceeding. 

243. Respondent says that, prior toits acquisition of Nova Plama's shares, Claimant 

had full knowledge of and unimpeded access to information about the Nova 

Plama bankruptcy proceedings and all claims admitted therein; that Claimant 
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specifically agreed to the claims it now contests in the Recovery Plan and 

elsewhere53; tbat Claimant failed to utilize at the time the remedies available to 

it under Bulgarian law for contesting the claims in question; and that the 

syndics' acceptance of the clairns of Mineralbank, BAC and First Private Bank 

was not unlawful because the daims were supported by sufficient evidence. 

244. Respondent contends that the syndics' acceptance of the claims in question did 

not increase Nova Plama's debts and had no adverse effect on the Refinery's 

net economic condition. 

245. As to the workers' "riot", Respondent denies that the workers' protests over 

not being paid their salaries amounted to a "riot" or that Syndic Todorova in 

any way instigated a "riot" by the workers. Respondent adds that the 

Bulgarian police were constantly present at the Refinery at the time the alleged 

"riot" occurred and provided any necessary protection. In no event, says 

Respondent, did the events or "riot" of 8 April 1999 cause the shutdown of the 

Refinery. According to Respondent, the shutdown began- on Claimant's own 

initiative - on 4 or 5 April 1999.54 Nor, contends Respondent, were the 

workers' actions responsible for blocking product from coming into or going 

out of the Refinery. 

246. Respondent contests Claimant' s argument regàrding the parallel recovery plan 

submitted by Syndic Todorova, saying she had the right under Bulgarian law 

to submit such a plan. 

247. Finally, Respondent states that the Bulgarian courts, on 13 November 2006, 

properly acquitted the syndics of criminal charges with the exception of one 

minor one which had been filed against them (C's Exh. 241). 

2.7 The Tribunal's Analysis 

248. The factual evidence with respect to the actions of the syndics and the alleged 

riot of the Refinery's workers 1s in virtually all respects contradictory. 

53 See, e.g., R's Exhs. 142 and 598. 
54 Claimant's Counsel appeared to verify Respondent's argument at the January
February 2008 hearing (H. Tr., Day 5, 1 February 2008, p. 983, lines 20-22 and p. 984, line !). 
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Eyewitnesses to the sarne events gave conflicting testimony as to what they 

saw. Thus witnesses presented by Claimant testified that the workers at the 

Refinery rioted, used violence to evict the Refinery's director, Mr. Beauduin, 

from his office, were encouraged and even led in their actions by Syndic 

Todorova and that the police did nothing to intervene and afford protection to 

the premises and its management Respondent's witnesses testified that the 

workers gathered to demand payment of their overdue wages, that their 

demonstration was peaceful, that Syndic Todorova was not seen encouraging 

or leading the demonstration, that there was no violence and that Mr. Beauduin 

left bis office of his own volition, safely escorted by the police. 55 

249. Given this conflicting evidence, the Arbitral Tribunal is unable to form any 

firm view as to what really transpired. The burden of proof being on 

Claimant, the Tribunal cannot, therefore, rule in its favor concerning these 

allegations, including with respect toits claim under Article 12 of the ECT. 

250. Asto Claimant's arguments that there were irregularities in the appointment of 

the syndics, that the syndics unlawfully increased the salaries of the workers, 

that they accepted debts unlawfully and that they improperly submitted a 

''para/lei" recovery plan, the Arbitral Tribunal considers that the evidence 

shows the contrary (See, e.g., R's Exh. 1030, a decision from the Pleven 

Municipal Court acquitting the syndics of criminal charges related to the 

acceptance of claims in the course of the bankruptcy proceedings). The 

Tribunal is persuaded by Respondent's rebuttal of Claimant's arguments in its 

Post-Hearing Submission on the Merits (pp. 23 et seq.). 

251. However, in order to detennine the responsibility of Respondent under the 

ECT, the crucial questions for the Arbitral Tribunal are whether the State is 

legally responsible for the actions of syndics, whether syndics are instruments 

of the State and perform State functions and whether the Bulgarian courts 

failed to control or supervise the syndics in a way which gives rise to State 

responsibility. Here again, the Arbitral Tribunal has before it conflicting 

SS This version of the facts is supported by Mr. Beauduin's memorandum dated 8 April 
1999, recounting the events ofthat day (R's Exh. 840). 
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experts' opinions on the role and authority of syndics and the courts in a 

bankruptcy situation in Bulgaria such as that of Nova Plama. 

252. Article 8 of the Articles on State Responsibility of the International Law 

Commission provides: 

The conduct of a person or a group of persons shall be 

considered an act of State under international law if the person 

or group of persans is in fac/ acting on the instructions of, or 

under the direction or cqntrol oj that State in carrying out the 

conduct. 

253. Having reviewed the experts' opinions, the evidence presented and the 

submissions of the Parties on these points, the Arbitral Tribunal has corne to 

the conclusion that syndics in bankruptcy proceedings, such as that involving 

Nova Plama, are not instruments or organs of the State for whose acts the State 

is responsible. Although Claimant's legal expert, Mr. Denev, in his opinion of 

28 October 2005 annexed to Claimant's Memorial on the Merits, cites a 

Bulgarian Supreme Court decision to the effect that a syndic is "a court's 

authority" (see para. 37), the Arbitral Tribunal does not interpret this to mean 

that a syndic carries out judicial or State functions. Mr. Denev quotes the 

Commercial Law as defining the syndic as an "organ of the estate of 

insolvency" (see para. 36). The opinions of Professor Chipev, dated 16 July 

2006 and 19 July 2007, presented by Respondent, seem more persuasive to the 

Tribunal in concluding that a syndic is not a State orgari and acc.ord with the 

experience of the members of the Tribunal in other civil law countries. Thus 

the Arbitral Tribunal concludes that the acts of the syndics, if they were 

wrong(ul - and the Tribunal makes no finding in this respect - are not 

attributable to Respondent, which cannot, therefore, be said to have violated its 

obligations towards PCL under the ECT. 

254. As for Claimant's allegation that the Bulgarian courts failed adequately to 

control and supervise the acts of the syndics, the Arbitral Tribunal accepts 

Mr. Denev's opinion that the Bulgarian courts had a role in supervising the 

work of the syndics. Obviously the courts of a State are organs of that State, 

and the State may bear responsibility for the acts or omissions of its courts. 
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According to the expert opinions of Professer Chipev, presented by 

Respondent, the powers of supervision and control of the courts over syndics 

are relatively limited, an opinion which the Arbitral Tribunal accepts. It 

appears that Claimant and/or Nova Plama had access to the Bulgarian courts to 

complain of actions of the syndics with which they disagreed. In fact, they did 

bring certain actions in this respect.56 The Tribunal can find no evidence that 

such access to the courts was in any way obstructed or that the courts decided 

the issues presented to th~m in anything other than a fair way. The Tribunal 

finds no evidence which would engage the responsibility of Respondent under 

theECT. 

255. Consequently, the Arbitral Tribunal rejects Claimant's complaints regarding 

the syndics. 

3. Paper Profits 

3.1 The Parties' Positions 

256. Claimant contends that, because Bulgaria lacked appropriate accounting rules 

and tax legislation, the discount or rescheduling of Nova Plama's debts in its 

Recovery Plan resulted in artificial profit which became taxable and thus 

created a new debt for the company, requiring an accounting reserve in its 

books. As a consequence, Nova Plama was not in a position ta finalize its 

1999, 2000 and 2001 financial statements and rnissed the deadline for fi.ling its 

tax return for the 1999 fiscal year and in subsequent years. This, in tum, 

created a new tax liability. The result was that, . being unable ta show tbat 

taxes due had been paid and therefore to present audited financial statements, 

it was impossible for Nova Plama to obtain the necessary financing to start up 

the Refinery. 

257. Claimant contends that Bulgaria did not have a proper le gal framework for 

companies which had terminated insolvency proceedings, thereby violating its 

undertaking in Article · 10(1) of the ECT to create stable, equitable and 

56 Claimant made the general allegation that Respondent violated Article 10( 12) of the 
ECT. The Arbitral Tribunal is not persuaded tbat this is the case. 
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favorable conditions for Investors. From 1999 to 2001, Claimant says that 

Nova Plama sought the Govemrnent's approval for various accounting 

measures which would avoid its having to declare a "paper profit" but never 

received a satisfactory response. 

258. Eventually, says Claimant, Bulgaria acknowledged the gap in its legislation 

and, at the end of 2001, adopted legislation absolving companies of profit tax 

on such "paper profits". 

259. Claimant concludes that, by refusing to assist Nova Plama in finding a solution 

to the problem of "paper profits" and by failing to amend its laws in a timely 

way regarding the taxation of the paper profit which resulted from the 

discounted liabilities under the Recovery Plan, Bulgaria violated its obligation 

under Article 10(1) of the ECT to accord fair and equitable treatment and the 

most constant protection and security to Claimant's investment and to avoid 

unreasonable measures. It also violated Article 13 of the ECT, because 

Bulgaria's conduct in this regard contributed to PCL's inability to secure 

financing for the Refinery and resulted in the deprivation of Claimant's right 

to the use and enjoyment of the economic benefits of its investment. 

260. Respondent replies that ECT Contracting States do not accept an obligation 

under Article 10(1) of the ECT regarding fair and equitable treatment with 

respect to truc. It refers to Article 21(1) of the ECT which provides: 

Except as otherwise provided in this Article, nothing in this 

Treaty shall create rights or impose obligations with respect to 

Taxation Measures of the Contracting Parties. In the event of 

any inconsistency between this Article and any other provision 

of the Treaty, this Article shall prevail to the extent of the 

inconsistency [ ... ] 

261. In any event, Respondent contends, Claimant could not have had any 

legitimate or reasonable expectation that Nova Plama would not be subject to 

existing tax law, of which it was perfectly well aware when it purchased the 

company. It was not excused from fùing obligatory tax returns or prevented 

from preparing financial statements; rather than doing so, it chose to lobby for 

tax relief and for a change in the law. Respondent submits that the various 



Annex 192

80 

Bulgarian authorities concerned acted reasonably and in good faith to respond 

to Claimant's inquiries and that Bulgaria's tax laws were reasonable and 

consistent with international standards. 

262. In fact, according to Respondent, Nova Plarna had available to it alternative 

accounting methods for treating the discounted debts to that which it adopted 

which would have avoided the problems it encountered (see Transacta Report, 

paras. 38-39). 

263. Respondent also points out that, in 2001, it did adopt the change toits tax law 

which Nova Plama sought. 

264. Finally, Respondent says that Claimant has failed to produce evidence that it 

or Nova Plarna made any serious attempts to obtain financing that were 

rejected because of Nova Plarna's alleged inability to prepare its financial 

statements and file tax retums. Nor has it proven otherwise that the "paper 

profit" issue caused it any injury. 

3.2 The Tribunal's Analysis 

265. The problem of which Claimant here complains is that the discounted debt 

(which it was able to negotiate with Nova Plarna's creditors) unfairly gave rise 

under Bulgarian tax law to a "paper profit" on which it was liable to pay 

company income tax. It demanded a modification of Bulgaria's tax law to 

eliminate the tax consequences, which it finally obtained in 200 l, but until 

then it was unable, in light of the enormous potential tax liability, to file 

certified audited financial statements without paying the tax; and this meant it 

could not obtain financing for the operation of the Refinery. 

266. The Arbitral Tribunal cannot see how this claim gives rise to a violation of 

Bulgaria's obligations under the ECT. In the first place, Article 2 1 of the ECT 

specifically excludes from the scope of the ECT's protections taxation 

measures of a Contracting State, with certain exceptions, one of which is that, 

if a tax constitutes or is alleged to constitute an expropriation or is 

discriminatory, the Investor must refer the issue to the competent tax authority, 

which Claimant did not do. 
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267. Even putting aside Article 21 of the ECT, the Tribunal finds no action by 

Respondent which cornes anywhere near to being unfair or inequitable 

treatment or amounting to expropriation. When Claimant purchased the shares 

of Noya Plama and negotiated its Debt Settlement Agreement, it was or should 

have been aware of the taxation treatment that would be accorded to debt 

reduction by Bulgarian law. It could not have had any legitimate expectation 

that it would be treated otherwise. It had Ernst & Young, one of the world's 

leading tax advisory firms, advising it on its acquisition. 

268. It bas been suggested by Respondent and its experts (see Report of Transacta, 

28 July 2006, Respondent's Counter-Memorial on the Merits) that Nova 

Plama could have adopted a method of accounting for its debt reduction under 

Bulgarian law which would have avoided the tax consequences it complains 

of. Claimant says that it was not informed at the time. While the members of 

the Arbitral Tribunal are not experts in Bulgarian accounting or tax law, it is 

clear to the Tribunal that Claimant, as the investor, was responsible for doing 

its due diligence regarding the tax consequences of debt reduction and for 

taking the necessary measures to deal with them. 

269. Respondent produced evidence which shows that the tax laws of many 

countries around the world treat debt reductions, as were negotiated in this 

case, as income taxable to the beneficiary (see Report of International Fiscal 

Association, R's Exh. 1027)°. lt cannot be said that Bulgaria's law in this 

respect was unfair, inadequate, inequitable or discriminatory. It was part of 

the generally applicable law of the country like that of many other countries. 

270. Here again, as in the case of liability for past environmental damage, discussed 

earlier in this Award, if Claimant was concerned about the tax consequences 

of the debt reduction it sought and obtained, it could have attempted to 

negotiate provisions in the Privatization Agreement protecting Nova Plama 

against them. There is no evidence that it did so. 
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271. The evidence also shows that Bulgaria did not in fact seek to collect the taxes 

which were due from Nova Plama.57 On the contrary, there is much evidence 

in the record which demonstrates the Government of Bulgaria's efforts to try 

to assist Claimant and Nova Plarna in this respect (C's Exhs. 273, 275, 282). 

While in its Post-Hearing Submission, Claimant asserts that its damage from 

the "hollow" tax is readily quantifiable at USD 23 million (see para 91), 

nowhere does it say that it ever had to pay any such tax. And in the end, in 

2001, Bulgaria changed its tax laws to exempt Nova Plama from any taxation 

on these "paper profits". (See Report of Transacta, 28 July 2006, paras. 59 et 

seq.; Respondent's Counter-Memorial on the Merits, paras. 289-301; 

Respondent's Rejoinder on the Merits, paras. 123-4). In terms of diligence, 

Bulgaria's behavior with regard to the above is beyond reproach and the claim 

concerning the violation of the standard of constant protection and security 

under the ECT is without merit. 

272. Finally, the Arbitral Tribunal is not persuaded by the evidence that it was the 

"paper profits" issue that made it impossible for Claimant or Nova Plama to 

obtain financing for the operation of the Refinery. As Counsel for Claimant 

stated at the January-February 2008 hearing (H. Tr. Day 1, January 28, 2008, 

p. 42), Nova Plama in 1998 "had bad credit, and no company or bank would 

advance money to it." It is therefore not apparent how Bulgaria's conduct 

could have deprived Claimant of the economic benefits of its investment. 

Claimant's claim conceming expropriation on this account must be dismissed. 

273. In conclusion, the Arbitral Tribunal finds no evidence that Bulgaria violated its 

obligations under the ECT (assuming it applies to this issue) towards Claimant 

with respect to the paper profits issue and, therefore, rejects Claimant's claims. 

S7 Claimant's allegation to the contrary at the January-February 2008 hearing (H. Tr., 
Day l, 28 January 2008, p. 21 lines 17 et seq.) is unsupported by evidence. 



Annex 192

83 

4. Varna Port 

4.1 The Parties' Positions 

274. Claimant submits that Varna Port is the only Bulgarian port through which 

crude oi~ and oil products can be supplied to it by tankers. It contends that, 

under Bulgarian law, Varna Port is "exclusive state property", by virtue of the 

constitution of the Republic of Bulgaria, 58 the Bulgarian Law on Maritime 

Spaces, Intemal Water Roads and Ports, the Law on Concessions and court 

decisions. It explains that Varna Port was under the control of a State-owned 

entity, Petrol A.D., which was privatized in 1999. Claimant says that, contrary 

to Bulgarian law and its constitution, the Bulgarian Government purported to 

include Varna Port in the assets owned by Petrol A.D. at the time it was 

privatized. Even if Varna Port could be transferred to private ownership, it 

was not transferred to the privatized Petrol AD. in accordance with the 

methods available for such transfers under Bulgarian law. 

275. As a consequence of Varna Port's unlawful possession by Petrol AD., Nova 

Plama (according to Claimant) could not deal with Petrol A.D. since it was not 

a lawful owner of the port. It could not know with legal certainty with whom 

it should contract to obtain port services at Varna. Nor did Nova Plama have 

any guarantee that it would have access to Varna Port as a public service 

provided by the State in the future. Respondent refused to provide it any 

assurances that, if it negotiated a contract with Petrol AD., its contractual 

rights would be respected. Petrol A.D. was in a position to abuse its dominant 

position by terminating unreasonably Nova Plama's access to the port or by 

imposing on it unreasonable conditions. In fact, Claimant alleges, the newly 

privatized Petrol AD., controlled by the Naftex Group, a competitor of Nova 

Plama (Claimant's Reply on the Merits, para. 37), threatened Nova Plama and 

attempted to impose outrageous prices and conditions for the transit of its 

crude oil through Varna Port. 

58 Claimant's legal expert, Mr. Denev, opined in his statement of28 October 2005 that 
under the Bulgarian Constitution ports were "republican roads" which could not be privatized. 
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276. Claimant also complains that Bulgaria amended its Maritime Law in 2004 to 

make fundamental changes in the regime governing its ports of public 

transport. By virtue of this amendment, Varna Port can now be divided into 

two parts, one remaining public property (wharfs, piers, beach and 

acquatorium) and the other (a load storage area) as the property of Petrol A.D. 

Claimant characterizes this amendment as arbitrary and unlawful, causing 

Nova Plama significant loss, in violation of the ECT. 

277. Bulgaria's actions, says Claimant, are a violation of its obligation in Article 

10(1) of the ECT to accord PCL fair and equitable treatment, and the most 

constant protection and security to its investment and have subjected its 

investment to unreasonable measures. Taken together with the other actions of 

Bulgaria vis-à-vis Nova Plama, its unlawful privatization of Varna Port 

amounts to an expropriation in violation of Article 13 of the ECT. 

278. Respondent replies, first, that Varna Port is not exclusive State property under 

the Bulgarian constitution or Maritime Act or under decisions of the 

competent courts and that, therefore, Claimant had no legitimate expectation 

that the port would remain owned by the State. Respondent points out that 

there is a pending dispute between Petrol A.D. and the State as to the legal 

status of certain parts of Varna Port. Res pondent contends that Claimant has 

failed to show that this ownership dispute has had any adverse impact on Nova 

Plama. According to Respondent, Nova Plama was not denied access to Varna 

Port or use of its facilities, and, in any event, Nova Plama had other 

alternatives to Varna Port available to it. Nor has Claimant substantiated its 

allegation that Petrol A.D. abused a dominant position in its dealings with 

Nova Plama; and in any case Claimant's claims of anti-competitive conduct by 

Petrol A.D. are inadmissible r(see Respondent's Counter-Memorial on the 

Merits, paras. 348-351). 

4.2 The Tribunal's Analys.is 

279. Claimant's contentions that Respondent violated its obligations vis-à-vis PCL 

under the ECT can be dismissed in a relatively brief manner. This is so 

because the Arbitral Tribunal finds no evidence that Nova Plama was in any 

way denied access to Varna Port and to the use of its facilities on 
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commercially reasonable terrns. In its submissions to the Tribunal, Claimant 

complains about the effects of the privatisation of Varna Port on its ability to 

use the port and its facilities. lt alleges that the new owner of the port 

threatened Nova Plama's representatives and intended to drive the company 

back into bankruptcy; but the Tribunal bas been unable to verify these 

allegations through any cogent evidence in the record. Otherwise, the 

concems expressed by Claimant seem largely theoretical; and there is 

persuasive evidence that in practice - if Nova Plama had really wanted access 

to the port and its facilities - it could have obtained it on terms equivalent to 

other users. The evidence shows that Rexoil, an affiliated company of Nova 

Plarna, imported oil through Varna Port throughout the year 1999. Why Nova 

Plama could not do the sarne was never explained to the satisfaction of the 

Arbitral Tribunal. 

280. Claimant's allegations that Varna Port was unconstitutionally privatized do not 

fall within the competence of the Arbitral Tribunal to determine but rather that 

of the Bulgarian courts. However, the ordinary meaning of the words 

"republican roads" in the Bulgarian constitution, relied upon by Claimant to 

show that Varna Port was exclusive State property, does not seem to include 

ports.59 Claimant's concem that the ownership of Varna Port by Petrol A.D., 

an alleged competitor of Nova Plama, gave it power to strangle Nova Plama 

by charging it exorbitant rates or denying it access to and use of the port and 

its facilities could and should have been tested by Nova Plama' s entering into 

negotiations with Petrol A.D. to see whether commercially acceptable terms 

could be obtained. Even if Claimant believed that Petrol A.D. was not the 

legal owner of the port facilities, with the backing of the Government, it could, 

nevertheless, have negotiated with those who were incontestably in control of 

the port. The Government offered its assistance in this regard (see, for 

example, R's Exhs. 458, 463, 465 and 481). There was no evidence that any 

other person or enterprise had any like difficulty in negotiating tenns for use 

S9 See also Article 3(2) of the BuJgarian Roads Act, cited in Professor Chipev's legal 
opinion of 16 July 2006, para. 163: "[T]he republican roads shall be motorways and first, 
second and third grade roads ensuring transportation connections of national significance 
andforming the state road network." 
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of the port or actually using it, including Rexoil, Claimant's affiliate.60 While 

the evidence shows that there were some exchanges and meetings between 

representatives of Nova Plama and Petrol A.D., there was no evidence that 

Nova 'Plama or PCL made any serious effort to work out the terms of an 

agreement with Petrol A.D. for the use of Varna Port, despite Claimant's 

contention in its Post-Hearing Sulbmission on the Merits (at paragraph 82 and 

elsewhere) that it "attempted to negotiate a renewal of its contract with 

Petrol." The Arbitral Tribunal does not consider that Respondent had an 

obligation to assure Nova Plama that its rights under any contract it negotiated 

with Petrol AD. would be respected, as Claimant demanded. 

281. Moreover, the acts of Petrol A.D. complained of by Claimant cannot be 

attributed to Respondent under Bulgarian or international law. There is no 

evidence that the Government intervened with Petrol A.D. in any way to 

encourage it to deny Nova Plama's use of Varna Port on reasonable 

commercial terms. To the contrary, the evidence shows that the Government 

tried to assist Claimant and the Refinery to make an arrangement that would! 

allow fuel to flow to the Refinery. 

282. The fact that the Government privatized Varna Port is not, in and of itself, 

violative of any obligation it owed to Claimant under the ECT. There is 

nothing in the ECT which would prevent Bu1garia from privatizing its ports so 

long as it was done in a way which did not discriminate against Clairnant and! 

did not deprive it of a right necessary to the economic operation of the 

Refinery - a right which it obtained under its agreements with the Governrnent 

to purchase the shares of Nova Plama. Nothing in the evidential record 

persuades the Tribunal that the privatization of Varna Port was done 

otherwise.61 As for Bulgaria's amendment of its Maritime Law in 2004, the 

Arbitral Tribunal finds nothing arbitrary or unlawful in this enactment. 

60 See R's Exhs. 881, 882, 883, 884, 885, 886, 984, 985, 986, 987 and 988. 
61 During oral argument at the January-February 2008 Hearing conceming Varna Port, 
Counsel for Claimant alleged that Respondent allowed a Govemment-owned oil refinery 
company, Neftochim, to operate in 1999 on discriminatory terms which made competition by 
Nova Plama nearly impossible (H. Tr., Day 1, January 28, 2008, pp. 23-24). The Arbitral 
Tribunal is not persuaded by the evidence of these allegations. In any event, allegations of 

(footnote cont 'd) 
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283. Respondent's final argument that, in any event, this amendment occurred a:fter 

18 February 2003, when Bulgaria exercised its right to deny the privileges of 

the ECT to Claimant, falls away, given that the Tribunal in this Award decides. 

that Mr. Vautrin owned or controlled Claimant (para. 95 supra). 

284. Given these elements, the Arbitral Tribunal finds no breach by Respondent of 

its obligations to Claimant under the ECT with respect to the use of Varna 

Port. 

S. Biochim Bank 

5.1 The Parties' Positions 

285. Claimant states that through a State-owned bank, the Commercial Bank 

Biochim ("Biochim Bank"), Nova Plama received credit facilities which 

resulted in the accrual of significant debts owed by Nova Plama to Biochim 

Bank. Claimant daims that during the negotiation of Nova Plama's Recovery 

Plan, Biochim Bank coerced the company to accept burdensome amendments 

and refused to fulfil its obligations under the Debt Settlement · Agreement and 

the Recovery Plan unless its amendments were accepted. Thus, according to 

Claimant, Biochim Bank refused to accept that PCL buy Nova Plama's debts 

to Biochim Bank at a discounted value and imposed the requirement that Nova 

Plama repay 100% of its debts. Biochim Bank bad, in Article 4.4 of the Debt 

Settlement Agreement, agreed, on condition that PCL invest USD 6 million in 

Nqva Plama within two months of the date of start-up of the Refinery, to 

release Nova Plama's property pledged and mortgaged toit so that PCL could 

use the property to attract new investment financing. Nonetheless, Biochim 

Bank reneged on its undertaking even though PCL fulfilled its investment 

commitment. 

286. In addition, Biochim Bank refused to extend the time limit for repayment by 

Nova Plama of its debts to Biochirn Bank even though such extension was 

violations of competition law fall outside the scope of arbitration provided for in Article 26 of 
the ECT. (See ECT, Articles 6(7) and 27). 
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foreseen in the Recovery Plan, threatening to reopen Nova Plama's bankruptcy 

proceedings. 

287. In 2002, Nova Plama contends it tried unsuccessfully to negotiate another debt 

settlement agreement with Biochim Bank. It then filed a claim against 

Biochim Bank in the Sofia City Court, which prompted the Bulgarian Ministry 

of Transport to convoke the company's management to a meeting where, 

according to Claimant, they were threatened that the State, as a creditor of 

Nova Plama, would reopen the insolvency proceedings if it did not withdraw 

the court action. Claimant also alleges that the chairman of Biochirn Bank was 

convoked to a meeting in the Bulgarian Parliament and instructed not to sign a 

settlement agreement with Nova Plama. In effect, Claimant says, the 

Government, which was in the process of privatizing Biochim Bank, favored 

Biochim Bank to the detriment of PCL and Nova Plama, in order to increase 

the value of Biochim Bank for purposes of its privatization. 

288. Biochim Bank was eventually privatized in June 2002 and sold to Bank 

Austria. According to Claimant, as soon as Biochim Bank was no longer 

controlled by the Bulgarian State, Nova Plama reached a debt settlement 

agreement with Bank Austria. 

289·. Because of the Government's ownership interest in Biochim Bank, Claimant 

submits that Biochim Ban.k's actions vis-à-vis Nova Plama violate the last 

sentence of Article 10(1) of the ECT by breaching contractual obligations 

entered into with PCL. Bulgaria is also in violation of its obligations under 

Article 22 of the ECT.62 

290. Bulgaria's intervention in the relationship of Biochim Bank with Nova Plama 

is also, contends Claimant, a violation of the fair and equitable treatment 

standard of Article 10(1) of the ECT, a violation of Bulgaria's obligation to 

provide PCL's jnvestment the most constant protection and security, a 

subjection of PCL's investment to unreasonable measures and that it amounts, 

62 See Annex for text of Article 22. 
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together with the other acts of Bulgaria complained of by Claimant, to an 

expropriation in violation of Article 13 of the ECT. 

291. Respondent's reply is, essentially, that there is no persuasive evidence of State 

intervention in Biochim Bank's decision-making, that Biochim Bank acted in 

a cornmercially predictable and reasonable manner in its dealiings with Nova 

Plama and that Biochim Bank did not breach any contractual obligation. On 

the contrary; Respondent contends, Claimant and Nova Plama made 

unrealistic and commercially unreasonable demands of the bank, and even 

when Biochim Bank agreed to terms with Nova Plarna, the latter failed to fulfil 

its obligations. 

292. Respondent says ithat the Debt Settlement Agreement, which provided for 

Biochim Bank's release of its mortgage over the Nova Plama plant, never 

entered into force because it was not signed by all parties, incfoding Biochim 

Bank, as required by its Article 5.1, and, therefore, Biochim Bank cannot be 

said to have breached any contractual obligations under it. Moreover, 

Respondent contends that Claimant has never provided any evidence that it 

fulfilled its commi tment to invest at least USD 6 million within two months of 

the date of start-up of the Refinery. Finally, Respondent contends, Biochim 

Bank's General Meeting of Shareholders never approved the release of its 

mortgage, a requirement of the Debt Settlement Agreement. 

293. Respondent denies that Biochim Bank coerced Claimant to accept burdensome 

amendments to the Recovery Plan. It claims that PCL and Nova Plama 

themselves submitted an amendrnent to the Recovery Plan which provided that 

all creditors of Nova Plama, including Biochim Bank, would retain their pre

existing secured interests (R's Exh. 407). The amended Recovery Plan did not 

obligate Biochim Bank to release its mortgage over the Refinery. Even if 

Biochim Bank had released its mortgage, says Respondent, Claimant has 

failed to prove that it would have been able to secure additional financing for 

Nova Plama's operations. 

294. Respondent also contradicts Claimant's assertion that as soon as Biochim 

Bank was privatized and no longer under Government control, Nova Plarna 

reached a debt settlement with the bank. Respondent says it took two years of 
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negotiation to reach that settlement which settlement was due essentially to the 

unlikelihood by that time that Biochim Bank could ever recover any 

significant amounts from Nova Plama. Respondent says Nova Plama has 

never paid anything to Biochim Bank. 

295. In any event, Respondent contends that the acts of Biochim Bank are not 

attributable to the State of Bulgaria, which cannot be responsible for them 

under Article 10(1) of the ECT. Nor is Article 22 of the ECT applicable, since 

that provision is found in Part IV of the ECT and, therefore, does not fall 

within the scope of an arbitration under Article 26. Moreover, Biochim Bank 

is and was even prior to its privatization a commercial bank governed by 

private law and not a "State enterprise" within the meaning of Article 22 of the 

ECT. 

5.2 The Tribunal's Analysis 

296. As noted above, Claimant contends that Biochim Bank, a State-owned bank., 

"coerced'' Nova Plarna into accepting "burdensome amendments" and 

deliberately refused to fulfill its obligations under the Debt Settlernent 

Agreement and the Recovery Plan, causi ng Nova Plama great difficulties in 

obtaining new financing. Moreover, Claimant alleges that the State interfered 

with Biochim Bank and prevented it from reaching a settlement agreement 

with Nova Plama prior to Biochim Bank' s privatization. Claimant attributes 

this unlawful conduct to the State on one of two alternative grounds: (i) 

because Biochim Bank was a State-owned bank and the State used its 

ownership interest to direct the bank's acts; and (ii) because of the application 

of Article 22 of the ECT to Biochim Bank's conduct. 

297. Article 8 of the ILC Articles on State Responsibility contemplates the 

possibility that the conduct of companies or enterprises owned or controlled by 

the State be attributable to that state. ln the Commentary to the Articles, the 

ILC notes that: 

Since corporate entities, although owned by and in that sense 

subject to the contrai of the State, are considered to be 

separate, prima facie their conduct in carrying out their 
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exercising elements of governmental authority .. . 63 
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298. However, before the question of attribution arises, it is first necessary to 

determine whether the corporation has in fact engaged in an unlawful act. The 

ILC notes in this respect that "[iV such corporations [State-owned and 

controlled] act inconsistently with the international obligations of the State 

concerned the question arises whether such conduct is attributable to the 

State."64 The Arbitral Tribunal will therefore proceed to determine ·whether 

Biochim Bank acted inconsistently with Respondent's obligations under the 

ECT. 

299. On the evidence ·before it, the Arbitral Tribunal is not persuaded that Biochim 

Bank acted vis-à-vis Claimant and Nova Plama other than reasonably for its 

own commercial interests. Nor does it accept Claimant's argument that 

Biochim Bank's refusai to give ùp its mortgage over Nova Plama's assets 

amounted to a breach by Respondent of its obligations vis-à-vis Claimant in 

violation of Article 10(1) of the ECT. 

300. Furthermore, while Respondent's argument that the Debt Settlement 

Agreement by which Biochim Bank gave up its mortgage over Nova Plama's 

assets never entered into force is correct; Biochim Bank's refusal to give up its 

mortgage on Nova Plama's assets was also accepted by Claimant and Nova 

Plama and confirmed in the Recovery Plan, as amended pursuant to a proposal 

made by Claimant itself (R. Exh. 407). Undoubtedly, Claimant was under 

pressure to accept Biochim Bank's position; but it was free not to accept it and 

refuse to make further investments on those conditions. It still had 

considerable negotiating leverage at that time, given Respondent's strong 

desire to see Nova Plama continue operations. 

301. Nor does the Tribunal find convincing the evidence presented by Claimant that 

Biochim Bank breached the Recovery Plan or that Respondent exercised 

undue pressure on Nova Plama to force it into accepting burdensome 

63 

64 

Commentary to Article 8 of the ILC Articles, p. 107, para. 6. 

Ibid. 
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conditions. In particular, the evidence is not sufficient to substantiate the claim 

that Bulgaria interfered in any way with Biochim Bank's reasonable 

commercial decision to decline Nova Plama's settlement offer. 

302. Under these circumstances, the Tribunal considers that Biochim Bank has not 

engaged in any unlawful act. There is, therefore, no need to address the 

question of attribution, nor the issue under Article 22 of the ECT. 

303. In conclusion, the Arbitral Tribunal finds that Respondent has not committed 

any violation of its obligations under the ECT with respect to Biochim Bank. 

6. Re-opened Bankruptcy Proceedings 

304. Claimant contended that the re-op.ened bankruptcy proceedings in 2005 were 
1 

violative of its rights (Claimant' s Memorial on the Merits, paras. 229 et seq.). 

The claim was subject to supplementation, depending on the outcome of local 

proceedings initiated to contest the decision to re-open the bankruptcy 

proceedings. Claimant did not submit evidence which persuaded the Tribunal 

of the merits of this claim. 

D. Concluding Observations 

305. Based on al! that the Arbitral Tribunal has seen and heard in this arbitration, it 

concludes that what happened with respect to Claimant's investment in Nova 

Plama is that Mr. Vautrin and PCL undertook a high risk project, without 

having the financial assets of their own to carry it out. It was based on an 

ambitious plan to borrow enough money to get the Refinery into operation, 

hoping thereby to generate sufficient revenues through sales of product to 

finance the continuing operation of the Refinery, to pay off Nova Plama's 

creditors over tune, to pay wages to the Refinery's workers and to make a 

profit. Unfortunately, for reasons which, in the Tribunal's opinion, were not 

attributable to any unlawful actions of Bulgaria, Mr. Vautrin's plan did not 

work, and Nova Plama fell back into bankruptcy. 

E. Damages 

306. Since the Arbitral Tribunal has found that Claimant is not entitled to the 

protections of the ECT and that, in any event, Respondent did not breach its 
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obligations to Claimant under the ECT, the Tribunal need not address 

Claimant's claims for damages. 

F. Costs 

307. Claimant requests an award to it of the costs of the arbitfation, including legal 

fees and other costs, as well as such other relief as the Tribunal may deem 

appropriate. 

308. Likewise, Respondent claims all costs of the arbitration, including its legal 

fees and other costs, and adds that this is so regardless of whether any aspect 

of Claimant's case is sustained, because of the obstructionist tactics used by 

Claimant in this arbitration. Respondent did not claim interest on these costs. 

309. Each Party has, pursuant to the Arbitral Tribunal's request, subdivided its 

costs into different categories: costs for the jurisdictional phase of the 

arbitration, costs for the procedure relating to Claimant's request for 

provisional measures, costs for the procedure relating Respondent's request for 

security for costs, and costs for the merits phase of the arbitration. 

310. Accordingly, the Parties have submitted the following claims for legal and 

other costs (excluding advances made to ICSID): 

Claimant: 

Jurisdictional phase: 
Provisional remedies 
Merits phase: 
Total: 

Respondent: 

Jurisdictional phase: 
Request for urgent provisional 
measures: 
Request for security for costs: 
Merits phase: 
Total: 

USD 

1,662,789.49 
150,211.00 

2,864,521.30 
4,677,521.79 

3,023,288.00 

584,024.00 
381,992.00 

9,254,053.00 
13,243,357.00 

311. Claimant has advanced USD 459,985 and Respondent USD 460,000 (totaling 

USD 919,985) on account of the fees and expenses of the members of the 

Arbitral Tribunal as well as ICSID's administrative charges. As of 31 July 
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2008, interest accrued on the advances made amounted to USD 28,076.82. 

Therefore, the advances plus interest amounted to USD 948,061.82. 

312. The fees and expenses of the Tribunal as well as ICSID's administrative 

charges and expenses are the following (in USD): 

Arbitrators.' fees and 
expenses 
ICSID's administrative 
charges and expenses 
Total 

803,866.04 

144,195.78 

948,061.82 

313. The Arbitrators' fees and expenses as well as ICSID's administrative charges 

and ex penses are paid out of the advances made by the Parties. 

314. Article 61 of the ICSID Convention provides, with respect to costs, that: 

[ ... ] The Tribunal shall, except as the parties otherwise agree, 

assess the expenses incurred by the parties in connection with 

the proceedings and shall decide how and by whom these 

expenses, the fees and expenses of the members of the Tribunal 

and the charges for the use of the facilities of the Centre shall 

be paid. Such decision shall form part of the award 

315. Rule 47(1) of the ICSID Arbitration Rules provides that the Arbitral 

Tribunal's Award "shall contain [ ... ] 0) any decision [ . .. ] regarding the cost 

of the proceeding." 

316. Article 61 of the ICSID Convention gives the Arbitral Tribunal the discretion 

to allocate all costs of the arbitration, including attomey's fees and other costs, 

between the Parties as it deerns appropriate. In the exercise of this discretion, 

the Arbitral Tribunal will apply the principle that "costs follow the event," by 

a weighing of relative success or failure, that is to say, the loser pays costs 

including reasonable legal and other costs of the prevailing party; or costs are 

allocated proportionally to the outcome of the case, save for the circumstances 

described below. 
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317. ln titis arbitration, in the jurisdictional phase, in which Respondent sought a 

decision that the Arbitral Tribunal had no juriscliction, it was in part the losing 

party. Respondent contended, however, that whether it won or lost on its 

jurisdictional pleas, it should be awarde<l costs for that phase of the arbitration 

because of the behavior of Claimant (Respondent's Rejoinder on the Merits, 

paras. 370 et seq.). 

318.. In its Decision on Jurisdiction (para. 23 8), the Arbitral Tribunal criticized 

Claimant for not having earlier disclosed to Respondent the details of the 

ownership and structure of the PCL-PHL-EMU group. That failure of 

disclosure certainly added ta the costs of Respondent during the jurisclictional 

phase, which have been taken into account by the Tribunal. 

319. Following the Decision on Jurisdiction, Claimant made a request for urgent 

provisional measures, which the Arbitral Tribunal rejected entirely. The 

Tribunal reserved a decision on the costs resulting from the proceedings on 

this request to a later stage. 

320. The Arbitral Tribunal convened a meeting in Paris on 16 February 2007 to 

consider with the Parties Respondent' s request to limit the scope of further 

proceedings and to order Claimant to post security for costs. The Tribunal 

denied both of Respondent's requests (see paras. 36-42 supra). Mr. Vautrin 

testified at this meeting that "if the costs are reasonable, Plama Consortium 

will pay through disposai of other assets" (H. Tr. p. 55). 

321. ln the merits phase, Respondent is not only the prevailing party, but the 

Arbitral Tribunal has found tbat Claimant was guilty of fraudulent 

misrepresentation in obtaining its investment in Bulgaria and has denied to 

Claimant the protections of the ECT for that reason. 

322. ln light of tbese factors and in particular the circumstance mentioned in the 

preceding paragraph, the Arbitral Tribunal decides tbat Claimant shall bear all 

of the fees and expenses of the Tribunal and ICSID's administrative charges 

plus the reasonable legal fees and otber costs incurred by Respondent. 

323. As to the reasonable amount of those legal fees and other costs, taking into 

account all the circumstances of the present case, the Tribunal determines 

those fees and other costs ofRespondent at USD 7,000,000. 
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324. Accordingly, the Tribunal determines that Claimant will bear ail fees and 

expenses of the Arbitral Tribunal as well as ICSID's administrative charges 

and will order Claimant to pay to Respondent USD 460,000 on account of its 

advance on costs as well as USD 7,000,000 as a reasonable proportion of 

Respondent' s legal fees and other costs. 
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VI. DISPOSITIVE 

325. On the basis of the foregoing, the Arbitral Tribunal makes the following 

decisions: 

1. Incorporates by reference its Decision on Jurisdiction of 8 February 

2005; 

2. Respondent cannot rely on Article 17(1) of the Energy Charter Treaty to 

deny Claimant the benefits of Part III of the Treaty until 17 February 

2003; 

3. Claimant is not entitled to any of the substantive protections afforded by 

the ECT; 

4. Assuming that Claimant would have been entitled to substantive 

protections afforded by the ECT: 

(a) Respondent did not violate its obligations to Claimant under the 

ECT with respect to issues of past environmental damages; 

(b) Respondent did not violate its obligations to Claimant under the 

ECT by virtue of the actions of the syndics; 

( c) Respondent did not violate its obligations to Claimant under the 

ECT with respect to the matter of taxation of ''paper profits", 

even assuming that the ECT applies to this issue; 

( d) Respondent did not breach its obligations to Claimant under the 

ECT with respect to the use of Varna Port; 

( e) Respondent did not breach its obligations to Claimant under the 

ECT with respect to the actions of Biochim Bank; 

(t) The Arbitral Tribunal finds no other violations by Respondent 

of its obligations to Claimant under the ECT; 

(g) The Arbitral Tribunal rejects all Claimant's claims for damages; 
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5. Claimant bears all fees and expenses of the Arbitral TribWlal as well as 

ICSID's administrative charges, being USD 919,985, which are paid out 

of the advances made by the Parties. 

6. Claimant is ordered to pay Respondent USD 460,000 on account of 

Respondent's advance on costs as well as USD 7,000,000 on account of 

Respondent' s le gal fees and other costs. 

7. Ail other claims and requests by the Parties are rejected. 



l - -~=-='=\ . 
Professor Albert Jan van den Berg 
Arbitrator 

Carl F. Salans · 
President 

V.V. Veeder 
Arbitrator 

CA~l&._ 13, lca[} 
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ANNEX 

Article 1 - Definitions 

As used in this Treaty: 

(6) "Jnvestment" means every kind of asset, owned or 

controlled direct/y or indirect/y by an Investor and includes: 

(a) tangible and intangible, and movable and immovable, 

property, and any property rights such as leases, mortgages, 

liens, and pledges; 

(b) a company or business enterprise, or shares, stock, or 

other forms of equity participation in a company or business 

enterprise, and bonds and other debt of a company or 

business enterprise; 

(c) claims to money and claims to performance pursuant to 

contract having an economic value and associated with an 

Investment; 

(d) Intellectual Property; 

(e) Returns; 

(/) any right conferred by law or contract or by virtue of any 

licences and permits granted pursuant to law to undertake 

any Economie Activity in the Energy Sector. 

A change in the form in which assets are invested does not 

affect their character as investments and the term 

"lnvestment" includes ail investments, whether existing at or 

made after the later of the date of entry into force of this 

Treaty for the Contracting Party of the Jnvestor making the 

investment and that for the Contracting Party in the Area of 
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which the investment is made (hereinafter referred to as the 

"Effective Date'') provided that the Treaty shall on/y apply to 

matters affecting such investments after the Effective Date. 

"lnvestment" refers to any investment associated with an 

Economie Activity in the Energy Sector and ta investments or 

classes of investments designated by a Contracting Party in _its 

Area as "Charter èfficiency projects" and so notified to the 

Secretariat. 

(7) "lnvestor" means: 

(a) with respect to a Contracting Party: 

(i) a natural persan having the citizenship or nationality of or 

who is permanent/y residing in that Contracting Party in 

accordance with ifs applicable law; 

(ii) a company or other organization organized in accordance 

with the Law applicable in that Contracting Party; 

(b) with respect to a "third state", a natural persan, company 

or other organization which fulfils, mutatis mutandis, the 

conditions specified in subparagraph (a) for a Contracting 

Party. 

. Article 10 - Promotion. Protection and Treatment o(Jnvestments. 

(1) Each Contracting Party shall, in accordance with the 

provisions of this Treaty, encourage and create stable, 

equitable, favourable and transparent conditions for Investors 

of other Contracting Parties to make Investments in its Area. 

Such conditions shall include a cominitment to accord at ail 

limes to Investments of lnvestors of other Contracting Parties 

fair and equitable treatment. Such lnvestment shall also enjoy 

the most constant protection and security and no Contracting 

Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, 
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enjoyment or disposai. ln no case shall such Jnvestments be 

accorded treatment Jess favourable than that required by 

international law, including treaty obligations. Each 

Contracting Party shall observe any obligations it has entered 

into with an Jnvestor or an lnvestment of an Jnvestor of any 

other Contracting Party. 

(2) Each Contracting Party shall endeavour to accord to 

/nvestors .of other Contracting Parties, as regards the Making 

of Jnvestments in its Area, the Treatment described in 

paragraph (3). 

(3) For the purposes of this Article, "Treatment" means 

treatment accorded by a Contracting Party which is no less 

favourable than that which it accords to its own /nvestors or 

to Jnvestors of any other Contracting Party or any third state, 

whichever is the most favourable. 

(4) A supplementary treaty shall, subject to conditions to be 

laid down therein, oblige each party thereto to accord to 

Investors of other parties, as regards the Making of 

/nvestments in its Area, the Treatment described in paragraph 

(3). That treaty shall be open for signature by the states and 

Regional Economie Jntegration Organizations which have 

signed or acceded to this Treaty. Negotiations towards the 

supplementary treaty shall commence not later than 1 January 

1995, with a view to concluding it by 1 January 1998. 

(5) Each Contracting Party shall, as regards· the Making of 

Investments in its Area, endeavour to: 

(a) limit to the minimum the exceptions to the Treatment 

described in paragraph (3); 

(b) progressive/y remove existing restrictions affecting 

/nvestors of other Contracting Parties. 

(6)(a) A Contracting Party may, as regards the Making of 

Investments in its Area, at any time declare voluntarily to the 
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Charter Conference, through the Secretariat, its intention not 

to introduce new exceptions to the Treatment described in 

paragraph (3). 

(b) A Contracting Party may, furthermore, at any time make a 

voluntary commitment to accord to lnvestors of other 

Contracting Parties, as regards the Making of lnvestments in 

some or all Economie Activities in the Energy Sector in ifs 

Area, the Treatment described in paragraph (3). Such 

commitments shall be notified to the Secretariat and listed in 

Annex VC and shal/ be binding under this Treaty. 

(7) Each Contracting Party shal/ accord to lnvestments in its 

Area of Jnvestors of other Contracting Parties, and their 

related activities including management, maintenance, use, 

enjoyment or disposai, treatment no Jess favourable than that 

which it accords to lnvestments of ifs own /nvestors or of the 

/nvestors of any other Contracting Party or any third state 

and their related activities inc/uding management, 

maintenance, use, enjoyment or disposai, whichever is the 

most favourable. 

(8) The modalities of application ofparagraph (7) in relation 

to programmes under which a Contracting Party provides 

grants or other financial assistance, or enters into contracts, 

for energy technology research and development, shall be 

reserved for the supplementary treaty described in paragraph 

(4). Each Contracting Party shall through the Secretariat keep 

the Charter Conference informed of the modalities it applies 

to the programmes described in this paragraph. 

(9) Each state or Regiona/ Economie lntegration 

Organization which signs or accedes to this Treaty shall, on 

the date it signs the Treaty or deposits ils instrument of 

accession, submit to the Secretariat a report summarizing ail 

laws, regulations or other measures relevant to: 
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(a) exceptions to paragraph (2); or 

(b) the programmes referred to in paragraph (8). 

A Contracting Party shall keep its report up to date by 

prompt/y submitting amendments to the Secretariat. The 

Charter Conference shall review these reports periodically. 

ln respect of subparagraph (a) the report may designate parts 

of the energy sector in which a Contracting Party accords to 

lnvestors of other Contracting Parties the Treatment 

described in paragraph (3). 

ln respect of subparagraph (b) the review by the Charter 

Conference may consider the effects of such programmes on 

competition and lnvestments. 

(10) Notwithstanding any other provision of this Article, the 

treatment described in (3) and (7) shall not apply to the 

protection of Intellectual Property,· instead the treatment shall 

be as specified in the corresponding provisions of the 

applicable international agreements for the protection of 

lntellectual Property rights to which the respective 

Contracting Parties are parties. 

(11) For the purposes of Article 26, the application by a 

Contracting Party of a trade-reiated investment measure as 

described in Article 5(1) and (2) to an Investment of an 

lnvestor of another Contracting Party existing at the lime of 

such application shall, subject to Article 5(3) and (4), be 

considered a breach of an obligation of the former 

Contracting Party under this Part: 

(12) Each Contracting Party shall ensure that its domestic 

Law provides effective means for the assertion of claims and 

the enforcement of rights with respect to Jnvestments, 

investment agreements, and investment authorizations. 
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Article 12 - Compensation for Losses 

(]) Except where Article 13 applies, an lnvestor of any 

Contracting_ Party which sujfers a loss with respect to any 

lnvestment in the Area of another Cont1:acting Party owing to 

war or other armed conflict, state of national emergency, civil 

disturbance, or other similar event in that Area, shall be 

accorded by the latter Contracting Party, as regards 

restitution, indemnification, compensation or other settlement, 

treatment which is most favourable of that which that 

Contracting Party accords to any other lnvestor, whether ifs 

own Investor, the lnvestor of any other Contracting Party, or 

the lnvestor of any third state. 

Article 13 - Expropriation 

(1) Investment.s of Investors of a Contracting Party in the Area 

of any other Contracting Party shalZ not be nationalized, 

expropriated or subjected to a measure or measures having 

effect equivalent to nationalization or expropriation 

(hereinafter r:eferred to as "Expropriation 'ï except where 

such Expropriation is: 

(a) for a purpose which is in the public interest; 

(b) not discriminatory; 

(c) carried out under due process of law; and 

( d) accompanied by the payment of prompt, adequate and 

effective compensation. 

Such compensation shalZ amount to the fair market value of 

the /nvestment expropriated at the lime immediately before the 

Expropriation or impending Expropriation became known in 

such a way as to affect the value of the lnvestment (hereinafter 

referred to as the "Valuation Date 'ï-
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Such fair market value shall at the request of the Investor be 

expressed in a Freely Convertible Currency on the basis, of 

the market rate of exchange existing for that currency on the 

Valuation Date. Compensation shall also include interest at a 

commercial rate established on a market basis from the date 

of Expropriation until the date of payment. 

(2) The lnvestor affected shall have a right to prompt review, 

under the law of the Contracting Party making the 

Expropriation, by a judicial or other competent and 

independent authority of that Contracting Party, of its case, of 

the valuation of its lnvestment, and of the payment of 

compensation, in accordance with the principles set out in1 

paragraph (]). 

(3) For the avoidance of doubt, Expropriation shall include 

situations where a Contracting Party expropriates the assets 

of a company or enterprise in its Area in which an Investor of 

any other Contracting Party has an Investment, including 

throl!gh the ownership of shares. 

Article 17 - Non-Application of Part In65 in Certain Circumstances. 

Each Contracting Party reserves the right to deny the advantages of 

this Part to: 

(]) a legal entity if citizens or nationals of a third state own or 

control such entity and if that entity has no substantial business 

activities in the Area of the Contracting Party in which it is 

organized; ... 
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(2) an lnvestment, if the denying Contracting Party establishes that 

such Investment is an Jnvestment of an lnvestor of a third state with 

or as to which the denying Contracting Party: 

(a) does not maintain a diplomatie relationship; or 

(b) adopts or maintains measures that: 

(i) prohibit transactions with lnvestors of that state; or 

(ii) would be violated or circumvented if the benejits of this Part were 

accorded to Investors of that state or to their Investments. 

Article 22 - State and Privileged Enterprises 

(1) Each Contracting Party shall ensure that any state enterprise 

which it maintains or establishes shall conduct its activities in relation 

to the sale or pt:ovision of goods and services in ils Area in a manner 

consistent with the Contracting Party 's obligations under Part III of 

this Treaty. 

(2) No Contracting Party shall encourage or require such a state 

enterprise to conduct its activities in its Area in a manner inconsistent 

with the Contracting Party's obligations under other provisions ofthis 

Treaty. 

(3) Each Contracting Party shall ensure that if it establishes or 

maintains an e.ntity and entrusts the entity with regulatory, 

administrative or other governmental authority, such entity shall 

exercise that authority in a manner consistent with the Contracting 

Party 's obligations under this Treaty. 

(4) No Contracting Party shall encourage or require any entity to 

which it grants exclusive or special privileges to conduct its activities 

in ils Area in a manner inconsistent with the Contracting Party 's 

obligations under this Treaty. 

(5) For the purposes of this Article, "entity" includes any enterprise, 

agency or other organization or individual. 
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Article 26 - Settlement of Disputes Between An Jnvestor and a 

Contracting Party. 

(1) Disputes between a Contracting Party and an Jnvestor of another 

Contracting Party relating to an lnvestment of the latter in the Area 

of the former, which concern an alleged breach of an obligation of 

the former under Part Ill shall, if possible, be settled amicably. 

(2) If such disputes can not be settled according to the provisions of 

paragraph (1) within a period of three months from the date on which 

either party to the dispute requested amicable settlement, the Investor 

party to the dispute may choose to submit it for resolution: 

(a) to the courts or administrative tribunals of the Contracting Party 

to the dispute; 

(b) in accordance with any applicable, previously agreed dispute 

seulement procedure; or 

(c) in accordance with thefollowingparagraphs ofthis Article. 

(3) (a) Subject on/y to subparagraphs (b) and (c), each Contracting 

Party hereby gives its unconditional consent to the submission of a 

dispute to international arbitration or conciliation in accordance with 

the provisions of this Article. 

(4) ln the event that an Investor chooses to submit the dispute for 

resolulion under subparagraph (2)(c), the lnvestor shall further 

provide its consent in writingfor the dispute to be submitted to: 

(a)(i) The International Centre for Seulement of Investment 

Disputes, estahlished pursuant to the Convention on the Settlement of 

Jnvestment Disputes between States and Nationals of other States 

opened for signature at Washington, 18 March 1965 (hereinafter 

referred to as the "ICSJD Convention 'ï, if the Contracting Party of 

the lnvestor and the Contracting Party to the dispute are bath parties 

to the ICSID Convention; 
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(6) A tribunal established under paragraph (4) shall decide the issues 

in dispute in accordance with this Treaty and applicable ru/es and 

principles of international law. 

(8) The awards of arbitration, which may inc/ude an award of 

interest, shall be final and binding upon the parties to the dispute. 

; .. ~ 

109 



AUTH~NTtCA'r ! ~ 
V,S.. COVER.NMENT 

INFORMATION 

CPO 

Weekly Compilation of 

Presidential 
Documents 

Monday, March 23, 1998 
Volume 34- Number 12 
Pages 439-478 

Annex 193 



WEEKLY COMPILATION OF

PRESIDENTIAL DOCUMENTS

Published every Monday by the Office of the Federal Reg-
ister, National Archives and Records Administration, Washing-
ton, DC 20408, the Weekly Compilation of Presidential Docu-
ments contains statements, messages, and other Presidential
materials released by the White House during the preceding
week.

The Weekly Compilation of Presidential Documents is pub-
lished pursuant to the authority contained in the Federal Reg-
ister Act (49 Stat. 500, as amended; 44 U.S.C. Ch. 15), under

regulations prescribed by the Administrative Committee of the
Federal  Register,  approved by  the  President  (37  FR 23607;
1 CFR Part 10).

Distribution is made only by the Superintendent of Docu-
ments, Government Printing Office, Washington, DC 20402.
The Weekly Compilation of Presidential Documents will be
furnished by mail to domestic subscribers for $80.00 per year
($137.00 for mailing first class) and to foreign subscribers for
$93.75 per year, payable to the Superintendent of Documents,
Government Printing Office, Washington, DC 20402. The
charge  for  a  single  copy  is  $3.00  ($3.75  for  foreign mailing).

There are no restrictions on the republication of material
appearing in the Weekly Compilation of Presidential Docu-
ments.

Contents

Addresses and Remarks

Africa, videotaped address—466
Democratic Business Council dinner—449
Democratic National Committee dinner—452
Democratic Senatorial Campaign Committee

dinner—469
Maryland

Education roundtable, opening remarks in
Silver Spring—441

Springbrook High School in Silver Spring—
443

Medicare expansion, proposed legislation—
456

Nevada, Carpenters Joint Apprenticeship
Training Center in Las Vegas—459

North Atlantic Treaty Organization
enlargement—472

Radio address—439
Safe schools initiative—464
Saint Patrick’s Day

Reception—458
Shamrock presentation ceremony—453

Bill Signings

Examination Parity and Year 2000 Readiness
for Financial Institutions Act, statement—
474

Communications to Congress

District of Columbia Court’s budget request,
message transmitting—446

Iran, message reporting—446

Communications to Congress—Continued

‘‘National and Community Service
Amendments Act of 1998,’’ message
transmitting proposed legislation—467

North Atlantic Treaty Organization
enlargement, letter—440

Saint Kitts/Nevis-U.S. legal assistance treaty
and documentation, message transmitting—
476

Interviews With the News Media

Exchange with reporters in Silver Spring,
MD—441

Meetings With Foreign Leaders

Ireland, Prime Minister Ahern—453, 458

Statements by the President

See also Bill Signings
Cuba—475
Death of Dr. Benjamin Spock—446
Internet, agreement on taxes—467
Minimum wage, proposed legislation—467
Tobacco, proposed legislation—446

Supplementary Materials

Acts approved by the President—478
Checklist of White House press releases—477
Digest of other White House

announcements—476
Nominations submitted to the Senate—477

Editor’s Note: The Weekly Compilation of Presidential Documents is also available on the Inter-
net on the GPO Access service at http://www.gpo.gov/nara/nara003.html.

Annex 193



A UTH~NTtCA'r ! ~ 
V,S.. C OVER.N MENT 

INFORMATION 

CPO 

446 Mar.16 / Administration of William]. Clinton, 1998 

Well, when I look at you, and I think of 
where we're going in math and science, I ex
pect America to Jead the way. I believe in 
you to be on the forefront of that. It's up 
to you to achieve. 

Thank you, and Gad bless you. 

NOTE: The President spoke at 1:15 p.m. in the 
auditorium. In his remarks, he referred to Michael 
A. Durso, principal, Springbrook High School; 
Gov. Parfis N. Glendening of Maryland; Nancy 
S. Grasmick, Maryland State superintendent of 
schools; Nancy J. King, president, Montgomery 
County Board of Education; Gov. Cecil H. Under
wood of West Virginia; Mayor Richard Riordan 
of Los Angeles; Rudy Crew, chancellor, New York 
City public schools; Robert Moses, director, the 
Algebra Project; and William S. (Bill) Nye, host 
of the PBS children's television program "The 
Science Guy." 

Statement on Proposed Tobacco 
Legislation 
March 16, 1998 

I congratulate the public health and to
bacco producer communities for working to
gether to promote bipartisan, comprehensive 
tobacco Jegislation that dramatically reduces 
youth smoking and protects Amerlcan farm
ers and their communities. I am firmly com
mitted to protecting farmers and their com
munities and have made this commitment 
one of the five key elements that I will insist 
upon before signing tobacco Jegislation. I 
hope you will continue your efforts to expand 
your coalition and to enact comprehensive 
tobacco Jegislation this year that protects our 
Nation's children. 

Statement on the Death of 
Dr. Benjamin Spock 
March 16, 1998 

Hillary and I were deeply saddened to 
learn of the death of Dr. Benjamin Spock. 
For half a century, Dr. Spock guided parents 
across the country and around the world in 
their most important job- raising their chil
dren. As a pediatrlcian, wrlter, and teacher, 
Dr. Spock offered sage advice and gentle 
support to generations of famllies, and he 
taught all of us the importance of respecting 

children. He was a tireless advocate, devoting 
himself to the cause of improving the lives 
of children. Our thoughts and prayers are 
with his family. 

Message to the Congress 
Transmitting the District of 
Columbia Courts Fiscal Year 1999 
Budget Request 
March 16, 1998 

To the Congressofthe United States: 
In accordance with the District of Colum

bia Code, as amended, I am transmltting the 
District of Columbia Court's FY 1999 budget 
request. 

The District of Columbia Courts has sub
mitted a FY 1999 budget request for $133 
million for its operating expenditures and au
thorization for multiyear capital funding to
talling $58 million for courthouse renovation 
and improvements. My FY 1999 Budget in
cludes recommended funding Jevels of $121 
million for operations and $21 million for 
capital improvements for the District Courts. 
My transmittal of the District Court's budget 
request does not represent an endorsement 
of its contents. 

I look forward to working with the Con
gress throughout the FY 1999 appropriation 
process. 

William J. Clinton 

The White House, 
March 16, 1998. 

Message to the Congress on Iran 
March 16, 1998 

To the Congressofthe United States: 
I hereby report to the Congress on devel

opments conceming the national emergency 
with respect to Iran that was declared in Ex
ecutive Order 12957 of March 15, 1995, and 
matters relating to the measures in that order 
and in Executive Order 12959 of May 6, 
1995, and in Executive Order 13059 of Au
gust 19, 1997. This report is submitted pursu
ant to section 204(c) of the International 
Emergency Economie Powers Act, 50 U.S.C. 
1703(c) (IEEPA), section 40l(c) of the Na
tional Emergencies Act, 50 U.S.C. 164l(c), 
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and section 505(c) of the International Secu-
rity and Development Cooperation Act of
1985, 22 U.S.C. 2349aa-9(c). This report dis-
cusses only matters concerning the national
emergency with respect to Iran that was de-
clared in Executive Order 12957 and does
not deal with those relating to the emergency
declared on November 14, 1979, in connec-
tion with the hostage crisis.

1. On March 15, 1995, I issued Executive
Order 12957 (60 Fed. Reg. 14615, March 17,
1995) to declare a national emergency with
respect to Iran pursuant to IEEPA, and to
prohibit the financing, management, or su-
pervision by United States persons of the de-
velopment of Iranian petroleum resources.
This action was in response to actions and
policies of the Government of Iran, including
support for international terrorism, efforts to
undermine the Middle East peace process,
and the acquisition of weapons of mass de-
struction and the means to deliver them. A
copy of the Order was provided to the Speak-
er of the House and the President of the Sen-
ate by letter dated March 15, 1995.

Following the imposition of these restric-
tions with regard to the development of Ira-
nian petroleum resources, Iran continued to
engage in activities that represent a threat
to the peace and security of all nations, in-
cluding Iran’s continuing support for inter-
national terrorism, its support for acts that
undermine the Middle East peace process,
and its intensified efforts to acquire weapons
of mass destruction. On May 6, 1995, I issued
Executive Order 12959 (60 Fed. Reg. 24757,
May 9, 1995) to further respond to the Ira-
nian threat to the national security, foreign
policy, and economy of the United States.
The terms of that order and an earlier order
imposing an import ban on Iranian-origin
goods and services (Executive Order 12613
of October 29, 1987) were consolidated and
clarified in Executive Order 13059 of August
19, 1997.

At the time of signing Executive Order
12959, I directed the Secretary of the Treas-
ury to authorize through specific licensing
certain transactions, including transactions
by United States persons related to the Iran-
United States Claims Tribunal in The Hague,
established pursuant to the Algiers Accords,
and related to other international obligations

and U.S. Government functions, and trans-
actions related to the export of agricultural
commodities pursuant to preexisting con-
tracts consistent with section 5712(c) of title
7, United States Code. I also directed the
Secretary of the Treasury, in consultation
with the Secretary of State, to consider au-
thorizing United States persons through spe-
cific licensing to participate in market-based
swaps of crude oil from the Caspian Sea area
for Iranian crude oil in support of energy
projects in Azerbaijan, Kazakhstan, and
Turkmenistan.

Executive Order 12959 revoked sections
1 and 2 of Executive Order 12613 of October
29, 1987, and sections 1 and 2 of Executive
Order 12957 of March 15, 1995, to the extent
they are inconsistent with it. A copy of Exec-
utive Order 12959 was transmitted to the
Congressional leadership by letter dated May
6, 1995.

2. On August 19, 1997, I issued Executive
Order 13059 in order to clarify the steps
taken in Executive Order 12957 and Execu-
tive Order 12959, to confirm that the embar-
go on Iran prohibits all trade and investment
activities by United States persons, wherever
located, and to consolidate in one order the
various prohibitions previously imposed to
deal with the national emergency declared
on March 15, 1995. A copy of the Order was
transmitted to the Speaker of the House and
the President of the Senate by letter dated
August 19, 1997.

The Order prohibits (1) the importation
into the United States of any goods or serv-
ices of Iranian origin or owned or controlled
by the Government of Iran except informa-
tion or informational material; (2) the expor-
tation, reexportation, sale, or supply from the
United States or by a United States person,
wherever located, of goods, technology, or
services to Iran or the Government of Iran,
including knowing transfers to a third coun-
try for direct or indirect supply, trans-
shipment, or reexportation to Iran or the
Government of Iran, or specifically for use
in the production, commingling with, or in-
corporation into goods, technology, or serv-
ices to be supplied, transshipped, or reex-
ported exclusively or predominantly to Iran
or the Government of Iran; (3) knowing re-
exportation from a third country to Iran or
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the Government of Iran of certain controlled
U.S.-origin goods, technology, or services by
a person other than a United States person;
(4) the purchase, sale, transport, swap, bro-
kerage, approval, financing, facilitation, guar-
antee, or other transactions or dealings by
United States persons, wherever located, re-
lated to goods, technology, or services for ex-
portation, reexportation, sale or supply, di-
rectly or indirectly, to Iran or the Govern-
ment of Iran, or to goods or services of Ira-
nian origin or owned or controlled by the
Government of Iran; (5) new investment by
United States persons in Iran or in property
or entities owned or controlled by the Gov-
ernment of Iran; (6) approval, financing, fa-
cilitation, or guarantee by a United States
person of any transaction by a foreign person
that a United States person would be prohib-
ited from performing under the terms of the
Order; and (7) any transaction that evades,
avoids, or attempts to violate a prohibition
under the Order.

Executive Order 13059 became effective
at 12:01 a.m., eastern daylight time on Au-
gust 20, 1997. Because the Order consoli-
dated and clarified the provisions of prior or-
ders, Executive Order 12613 and paragraphs
(a), (b), (c), (d), and (f) of section 1 of Execu-
tive Order 12959 were revoked by Executive
Order 13059. The revocation of correspond-
ing provisions in the prior Executive orders
did not affect the applicability of those provi-
sions, or of regulations, licenses or other ad-
ministrative actions taken pursuant to those
provisions, with respect to any transaction or
violation occurring before the effective date
of Executive Order 13059. Specific licenses
issued pursuant to prior Executive orders
continue in effect, unless revoked or amend-
ed by the Secretary of the Treasury. General
licenses, regulations, orders, and directives
issued pursuant to prior orders continue in
effect, except to the extent inconsistent with
Executive Order 13059 or otherwise revoked
or modified by the Secretary of the Treasury.

The declaration of national emergency
made by Executive Order 12957, and re-
newed each year since, remains in effect and
is not affected by the Order.

3. On March 4, 1998, I renewed for an-
other year the national emergency with re-
spect to Iran pursuant to IEEPA. This re-

newal extended the authority for the current
comprehensive trade embargo against Iran in
effect since May 1995. Under these sanc-
tions, virtually all trade with Iran is prohib-
ited except for trade in information and in-
formational materials and certain other lim-
ited exceptions.

4. There have been no amendments to the
Iranian Transactions Regulations, 31 C.F.R.
Part 560 (the ‘‘ITR’’), since my report of Sep-
tember 17, 1997.

5. During the current 6-month period, the
Department of the Treasury’s Office of For-
eign Assets Control (OFAC) made numerous
decisions with respect to applications for li-
censes to engage in transactions under the
ITR, and issued seven licenses. The majority
of denials were in response to requests to
authorize commercial exports to Iran—par-
ticularly of machinery and equipment for var-
ious industries—and the importation of Ira-
nian-origin goods. The licenses issued au-
thorized certain financial transactions, trans-
actions relating to air safety policy, and to
disposal of U.S.-owned goods located in Iran.
Pursuant to sections 3 and 4 of Executive
Order 12959 and consistent with the Iran-
Iraq Arms Non-Proliferation Act of 1992 and
other statutory restrictions concerning cer-
tain goods and technology, including those
involved in air-safety cases, the Department
of the Treasury continues to consult with the
Departments of State and Commerce on
these matters.

The U.S. financial community continues to
scrutinize transactions associated with Iran
and to consult with OFAC about their appro-
priate handling. Many of these inquiries have
resulted in investigations into the activities
of U.S. parties and, where appropriate, the
initiation of enforcement action.

6. The U.S. Customs Service has contin-
ued to effect numerous seizures of Iranian-
origin merchandise, primarily carpets, for
violation of the import prohibitions of the
ITR. Various enforcement actions carried
over from previous reporting periods are
continuing and new reports of violations are
being aggressively pursued. Since my last re-
port, OFAC has collected six civil monetary
penalties totaling nearly $84,000 for viola-
tions of IEEPA and the ITR.
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7. The expenses incurred by the Federal
Government in the 6-month period from
September 15, 1997, through March 14,
1998, that are directly attributable to the ex-
ercise of powers and authorities conferred by
the declaration of a national emergency with
respect to Iran are reported to be approxi-
mately $1.3 million, most of which represent
wage and salary costs for Federal personnel.
Personnel costs were largely centered in the
Department of the Treasury (particularly in
the Office of Foreign Assets Control, the
U.S. Customs Service, the Office of the
Under Secretary for Enforcement, and the
Office of the General Counsel), the Depart-
ment of State (particularly the Bureau of
Economic and Business Affairs, the Bureau
of Near Eastern Affairs, the Bureau of Intel-
ligence and Research, and the Office of the
Legal Adviser), and the Department of Com-
merce (the Bureau of Export Administration
and the General Counsel’s Office).

8. The situation reviewed above continues
to present an extraordinary and unusual
threat to the national security, foreign policy,
and economy of the United States. The dec-
laration of the national emergency with re-
spect to Iran contained in Executive Order
12957 and the comprehensive economic
sanctions imposed by Executive Order 12959
underscore the United States Government’s
opposition to the actions and policies of the
Government of Iran, particularly its support
of international terrorism and its efforts to
acquire weapons of mass destruction and the
means to deliver them. The Iranian Trans-
actions Regulations issued pursuant to Exec-
utive Orders 12957, 12959, and 13059 con-
tinue to advance important objectives in pro-
moting the nonproliferation and anti-terror-
ism policies of the United States. I shall exer-
cise the powers at my disposal to deal with
these problems and will report periodically
to the Congress on significant developments.

William J. Clinton

The White House,
March 16, 1998.

Remarks at a Democratic Business
Council Dinner
March 16, 1998

Thank you, please be seated. Thank you
Tom, Steve, Len, Terry. Ladies and gentle-
men, thank you all for being here tonight,
for your support for the Democratic Party,
and especially for the Business Council.

The two things that I really like, that have
kind of flowered in the last 5 years since I’ve
been here for our party, are this Democratic
Business Council and the Women’s Leader-
ship Forum. And Hillary is in Georgia tonight
at a WLF meeting. We really believe in what
they have done to broaden the base of the
Democratic Party—not just the financial
base but also the political base of the party—
bringing people in and giving them a voice
and giving them a chance to be heard and
bringing in new areas of expertise that have
made a real difference to us. And so I thank
you for that.

I was sitting here tonight wondering what
I ought to say. One of you gave me this little
cup of coffee with my name on it—a little
cup. If this is the case, we won’t have any
small coffees at the White House. [Laughter]
I thought that was pretty funny. [Laughter]
Another one of you in the line said that your
96-year-old grandmother said to tell the
President that he and that young man are
doing a good job. I said, ‘‘Who’s the young
man?’’ And she said, ‘‘Al Gore.’’ [Laughter]
That really hurt. [Laughter]

Today I did two things that embody what
I hope the next 3 years will be about. Name-
ly, taking advantage of these good times: first
balanced budget in a generation and the low-
est unemployment, the lowest crime rate in
24 years, the lowest welfare rolls in 27 years,
highest homeownership in history, lowest in-
flation in 30 years—these good times, taking
advantage of them and preparing for the
long-term prosperity and success of the
American people, and trying to advance the
cause of peace and freedom and prosperity
throughout the world.

I started the day by going out to a high
school in suburban Maryland and meeting
with two dozen other people, including the
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Iran Award 141-7-2 (Iran-U.S.Cl.Trib.), 6 Iran-U.S.C.T.R. 219, 1984 WL 301305 

TIPPETTS, ABBETT, McCARTHY, STRATTON, Claimant, 
v. 

TAMS-AFFA CONSULTING ENGINEERS OF IRAN, THE GOVERNMENT OF THE ISLAMIC REPUBLIC OF 
IRAN, CIVIL AVIATION ORGANIZATION, PLAN AND BUDGET ORGANIZATION, IRANIAN AIR FORCE, 

MINISTRY OF DEFENCE, BANK MELLI, BANK SAKHTEMAN, MERCANTILE BANK OF IRAN & HOLLAND, 
Respondents. 

CASE NO. 7 
CHAMBER TWO 

AWARD NO. 141-7-2 

Iran - United States Claims Tribunal 
Filed June 29, 1984 

Signed June 22, 1984 

’AWARD

  
Appearances: 

  
*1 For the Claimants: Mr. John A. Rudy Attorney Mr. Donald R. Peirce Mr. John E. Bandes Mr. Joseph L. Scarin 
Representatives of Claimant 
For the Respondents: Mr. Mohammad K. Eshragh Agent of the Islamic Republic of Iran Mr. Yaha Madani Legal Adviser to 
the Agent Mr. Esmail Bakhshi Plan & Budget Organization Mr. Emami Ministry of Defence Mr. Mohsen Kakavand Bank 
Tejerat Mr. Mostafa Kalantari Mr. Zhirir Simonian Mr. Abbas Khoshbin Mr. Mehdi Pour Ashraf Civil Aviation Organization 
Mr. Serj Enjilian Mr. Ali Akbar Zarsazan Bank Maskan 
Also Present: Ms. Jamison M. Selby Deputy Agent of the United States of America 

  
I. The Claims 

  
The Claimant, TIPPETS, ABBOT, McCARTHY, STRATTON (“TAMS”) is a United States engineering and architectural 

consulting partnership. TAMS and Aziz Farmanfarmaian and Associates (“AFFA”), an Iranian engineering firm, created and 
equally owned TAMS-AFFA, an Iranian entity created for the sole purpose of performing engineering and architectural 

services on the Tehran International Airport (“TIA”) project. This performance was based on a contract entered into on 19 
March 1975 by TAMS and AFFA on the one hand and the Civil Aviation Organization (“CAO”) on the other. 

  
TAMS presents four claims to the Tribunal. First, TAMS claims against the CAO on the basis of the TIA contract for its 

share of the billed and unbilled amounts allegedly due TAMS-AFFA under that contract and for amounts retained as good 
performance guarantees by CAO from invoices that were paid to TAMS-AFFA. Second, TAMS claims against the 

Government of Iran for the value of its fifty-percent interest in TAMS-AFFA which it alleges was expropriated by the 
Government of Iran. In the event the Tribunal should hold that its first claim against CAO is excluded from the jurisdiction of 
the Tribunal by the forum selection clause, then TAMS asserts that the value of TAMS-AFFA would include TAMS-AFFA’s 
accounts receivable from CAO under the TIA contract. Third, TAMS seeks a cash deposit it maintained with Bank Melli and 

which it alleges was wrongfully retained by Bank Melli. Finally TAMS seeks the cancellation of bank guarantees and 
undertakings related to the TIA project. TAMS originally presented a fifth claim for personal property allegedly expropriated,

but it later withdrew that claim. 
  

The Respondents deny the jurisdiction of the Tribunal on various grounds and deny any liability to the Claimant on the 
claims. The CAO counterclaims, alleging inadequate and defective contract performance by TAMS. The Respondents deny 

that TAMS-AFFA was expropriatedand allege that its value had by 1979 become negative. TAMS-AFFA counterclaims for a 
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share of the debts it allegedly owes to third parties. Bank Sakhteman and the Mercantile Bank of Iran and Holland 
counterclaim for maintenance charges for bank guarantees issued at the request of TAMS-AFFA. 

   
II. Jurisdiction 

   
1. General 

  
*2 The Claimant has satisfied the Tribunal that it is a national of the United States. During all relevant periods of time it has

been a partnership registered in the State of New York, and all the partners have been citizens of the United States. The 
Tribunal is also satisfied that all named Respondents, except TAMS-AFFA, are included within the definition of “Iran” in 

Article VII, paragraph 3 of the Claims Settlement Declaration. 
  

In view of the other holdings of the Tribunal on jurisdictional issues, which are set forth below, the Tribunal does not need to 
decide whether, TAMS AFFA is included within the definition of “Iran” in Article VII, paragraph 3 of the Claims Settlement 

Declaration or whether the Claimant’s ownership interests in TAMS-AFFA were sufficient at the time the claim arose to 
control TAMS-AFFA. 

   
2. Jurisdiction over the TIA Contract Claim 

  
Under Article II paragraph 1 of the Claims Settlement Declaration the Tribunal has jurisdiction over a claim arising out of a 

contract unless such claim arises under “a binding contract between the parties specifically providing that any disputes 
thereunder shall be within the sole jurisdiction of the competent Iranian courts....”

  
Article XIX of the TIA contract provides: 

All the disputes that arise between the parties hereto over this Contract or the interpretation of its contents that cannot be 
settled through negotiation or correspondence, shall be primarily referred to a committee consisting of the highest authority 

of the executive agency (or his deputy) and the Consultant for settlement and in case they fail to settle the dispute on the basis 
of this Contract and the relevant regulations, the dispute shall be settled through competent Iranian courts and in accordance 

with Iranian Laws.... [emphasis added]. 
  

A similar clause in the BHRC contract in T.C.S.B. Inc. - and - Iran Interlocutory Award 5-140-FT (5 Nov. 1982) was found 
to divest this Tribunal of jurisdiction.1 The Tribunal finds no significant distinctions between the clause in the instant case 
and the clause in the BHRC contract. While the Claimant argues that disputes “over” the contract are more limited than 
disputes “arising out of” the contract, the Tribunal is not convinced that there is any significant difference. Therefore the 

claim and the counterclaims based upon the TIA contract are dismissed for lack of jurisdiction. 
  
  

3. Jurisdiction over the Bank Guarantees and the Related Undertakings 
  

*3 Article II paragraph 1 of the Claims Settlement Declaration provides that the Tribunal has jurisdiction over claims which 
“arise out of ... contracts (including transactions which are the subject of letters of credit or bank guarantees)....” The Tribunal 

therefore as an initial matter has jurisdiction over the subject matter of this claim. 
  

The bank guarantees and related undertakings at issue in the instant case however, were entered into pursuant to obligations 
created by the TIA Contract, and the claim to have them cancelled is ancillary to the claim on that contract, in that the basis 

for the relief requested is breach of that contract, not the contracts between TAMS-AFFA and the banks. For the reasons 
stated in the preceding section, claims based on the TIA contract are excluded from the jurisdiction of this Tribunal. 

Therefore,TAMS’ claim for cancellation of bank guarantees and related undertakings is dismissed for lack of jurisdiction. 
  

Inasmuch as the claim against the banks is excluded from the jurisdiction of the Tribunal as TAMS-AFFA, rather than the 
Claimant, was the contracting party with the banks with respect to these guarantees, the counterclaims for maintenance 

charges must also be dismissed for lack of jurisdiction. 
   

4. Jurisdiction over the Claim for Property Interest in TAMS-AFFA 
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TAMS has also filed a claim based on the alleged taking of its property interest in TAMS-AFFA. The subject matter of such 

a claim (i.e., “expropriation or other measures affecting property rights...”) clearly is within the Tribunal’s jurisdiction.
  

The Tribunal therefore has jurisdiction over TAMS’ claim for its property interest in TAMS-AFFA. 
   

5. Jurisdiction over the Claim for Bank Deposit 
  

TAMS lastly claims $24,601, the dollar equivalent of an October 1979 rial deposit with Bank Melli Iran. Bank Melli has 
stated that TAMS does currently possess such a deposit in the amount of IR 1,736,840. Bank Melli further states, however, 
and Claimant admits, that TAMS made no demand for such monies prior to 19 January 1981. Inasmuch as no demand was 
made, there was not, as is jurisdictionally required by Article II, paragraph 1, of the Claims Settlement Declaration, a claim
outstanding on 19 January 1981. See Harza Engineering Company -and- The Islamic Republic of Iran Award No. 19-98-2

(30 December 1982). 
  

The Tribunal therefore dismisses for lack of jurisdiction the claim of TAMS for its bank deposit. 
   

6. Jurisdiction over TAMS-AFFA’s Counterclaims
  

Respondent TAMS-AFFA contends that its value is negative and counterclaims for payment by the Claimant of its share of 
debts allegedly owed by TAMS-AFFA to third parties. In view of its holdings below on the merits, the Tribunal does not 
need to decide in this case whether it has jurisdiction over such a counterclaim. However, to the extent that TAMS-AFFA 

purports to present a counterclaim for taxes and social security premiums allegedly owed separately by TAMS to the Iranian 
authorities, it lacks standing to assert such a counterclaim, so it is unnecessary to decide whether in this case such a claim

would be within the jurisdiction of the Tribunal. 
   

III. The Merits 
   

1. The Claim for Deprivation of Property 
  

*4 The TAMS-AFFA partnership was established in August 1975 as a 50/50 partnership. Equal shares of the IR 1,000,000 
capital were held by each partner, and TAMS-AFFA was managed by a four-member coordination committee, two members 
of which were appointed by each partner. Article 6 of the articles of partnership required that any decision by TAMS-AFFA 
required the consent of at least one member appointed by TAMS and at least one member appointed by AFFA. Authority to 

sign documents creating obligations for TAMS-AFFA was vested in two persons, one appointed by each partner. The 
evidence indicates that TAMS-AFFA operated on the prescribed principle of joint control until 1979. 

  
As a consequence of the Iranian revolution, work on the TIA project stopped almost completely in the December 

1978-January 1979 period. Prior to further significant discussions between TAMS-AFFA and the CAO concerning the future 
of the TIA project, the Plan and Budget Organization of the Government of Iran on 24 July 1979 appointed a temporary 
manager for AFFA. The Farmanfarmaian family was one of the fifty-one individuals or families whose enterprises were 

placed under Government management pursuant to Paragraph 15 of the Law for the Protection and Development of Iranian 
Industry. Although the appointment named only AFFA, there seemed to be some confusion as to whether the new manager 
was manager only of AFFA or also of TAMS-AFFA. The Official Gazette published the appointment on 11 August 1979 as 
that of the manager of TAMS-AFFA, and the new manager assumed the right to sign checks on TAMS-AFFA’s accounts by 

himself and make personnel and other decisions without consulting TAMS. 
  

During the months of August through November 1979 TAMS representatives in Iran managed to rectify at least partially 
these violations of the partnership agreement. They restored, for example, the practice of two signatures on checks, and they 

obtained the cooperation of the Government-appointed manager in their ultimately successful efforts to be paid some 34 
million Iranian rials owed to them by TAMS-AFFA and to obtain permission to convert that sum to dollars for export from 

Iran to the United States. However, the crises in the relations between the United States and Iran that developed in November 
1979 reversed this trend. The last remaining TAMS representative with signature authority apparently left the country in 
December 1979. TAMS wrote and telexed TAMS-AFFA on several occasions in January and February 1980 concerning 
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further work on the TIA project but received no responses. After December 1979, TAMS-AFFA ceased all communication 
with TAMS, neither reporting to it on the status of the TIA project and TAMS-AFFA’s finances nor responding to its letters 

or telexes. It seems evident from the pleadings filed by TAMS-AFFA in the present case that TAMS-AFFA continues to 
function, although doubtless at a reduced level of employees and expenditures, and that it is being managed by the 

Government-appointed successors to the original Government-appointed manager. 
  

*5 In light of these facts, the Tribunal concludes that the Claimant has been subjected to “measures affecting property rights”
by being deprived of its property interests in TAMS-AFFA since at least 1 March 1980 and that the Government of Iran is 
responsible, by virtue of its acts and omissions, for that deprivation. The Claimant is entitled under international law and 

general principles of law to compensation for the full value of the property of which it was deprived.2 The Tribunal prefers 
the term “deprivation” to the term “taking”, although they are largely synonymous, because the latter may be understood to 

imply that the Government has acquired something of value, which is not required. 
  

A deprivation or taking of property may occur under international law through interference by a state in the use of that 
property or with the enjoyment of its benefits, even where legal title to the property is not affected.3

  
While assumption of control over property by a government does not automatically and immediately justify a conclusion that 

the property has been taken by the government, thus requiring compensation under international law, such a conclusion is 
warranted whenever events demonstrate that the owner was deprived of fundamental rights of ownership and it appears that 
this deprivation is not merely ephemeral. The intent of the government is less important than the effects of the measures on 

the owner, and the form of the measures of control or interference is less important than the reality of their impact. 
  

In the present case, the Claimant and the Government-appointed manager of TAMS-AFFA managed to cooperate sufficiently 
well in mid 1979 so that such appointment could not by itself in this case be considered an act depriving the Claimant of its 

property. However, the developments of late 1979 and early 1980, particularly the complete absence of answers to letters and 
telexes and of any communication from TAMS-AFFA to the Claimant, effectively ended such cooperation and deprived the 

Claimant of its property interests in TAMS-AFFA. If any doubt remained about this question in early 1980, it has been 
removed by the absence of new developments and the passage of time. 

   
2. The Value of TAMS-AFFA 

  
*6 Claimant in the instant case seeks only the dissolution value of its interest in TAMS-AFFA, i.e. the value of TAMS-AFFA 
after the collection of all assets and the discharge of all obligations. Thus, the task of the Tribunal is to make its best estimate 
of the assets and liabilities of TAMS-AFFA as of 1 March 1980. This involves not merely the valuation of bank accounts and 

fixed assets, but also the valuation of TAMS-AFFA’s accounts receivable, including those under the TIA contract and 
TAMS-AFFA’s debts, including those to the tax and social security authorities, and potential liabilities such as those 

represented by the counterclaims under the TIA contract asserted in this case and those that could possibly arise under the 
bank guarantees.4

  
That the accounts receivable are those of TAMS-AFFA, rather than those of the individual partners, seems clear from the 

conduct of the parties to the contract. The invoices were submitted to the CAO by TAMS-AFFA, and payments were made 
by the CAO to TAMS-AFFA. Division of revenues between the partners was effected from time to time on the basis of 

decisions by TAMS-AFFA. The Tribunal notes that, in the pleadings in this case, the Respondents argued that only 
TAMS-AFFA, not TAMS, could claim under the TIA contract. The establishment of an independent entity and payment of 

the contract remuneration to that entity were authorized by Article XX (3) of the TIA contract.5 While that Article made clear 
that TAMS and AFFA could not thereby divest themselves of liability under the contract, it allowed what the subsequent 

practice confirmed — that the new entity, rather than the two partners, would be the entity entitled to receive payments from 
CAO under the contract. 

  
In determining the value of the accounts receivable under the TIA contract and the related liabilities, the Tribunal recognizes 
the difficulty of precision in the absence of final and authoritative resolution of the contract disputes between the CAO and 

TAMS-AFFA, disputes that are outside this Tribunal’s jurisdiction. Similar difficulties arise with respect to determination of 
TAMS-AFFA’s debts to third parties. It should clearly be understood that this Award involves no adjudication of the rights 
and obligations of the parties to the TIA contract or of any obligations owed by TAMS-AFFA to the tax and social security 
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authorities of Iran or other third parties.6

  
*7 Thus, in making its best estimate of the net value of TAMS-AFFA, the Tribunal is not deciding issues that are excluded 

from its jurisdiction. It would be unjust and logically indefensible to completely ignore such assets as the accounts receivable 
under the TIA contract and such debts as the tax and social security liabilities, even though the adjudication of disputes 

concerning those assets and debts would be outside the Tribunal’s jurisdiction.
  

In this connection, the Tribunal notes that, if the CAO had paid the invoices submitted by TAMS-AFFA and such funds were 
part of the undistributed accounts of TAMS-AFFA, then obviously they would be part of the dissolution value of 

TAMS-AFFA. Similarly, if TAMS-AFFA had paid all its tax and social security obligations, those payments would have 
reduced the dissolution value of TAMS-AFFA. If payments for work on the TIA project have been wrongfully withheld by 

an Agency of the Government of the Islamic Republic of Iran and if for the lack of such payment the Tribunal did not include 
such monies in the dissolution value of TAMS-AFFA, then the Respondent Agency would profit by its own wrong. 

Conversely, if TAMS-AFFA wrongfully failed to pay tax and social security obligations and if the Tribunal did not deduct 
such obligations, then TAMS-AFFA would profit by its own wrong. It is a well recognized principle in many municipal 

systems and in international law that no one should be allowed to reap advantages from their own wrong, Nullus Commodum 
Capere De Sua Injuria Propria.7

  
On the other hand, it would be equally unjust and logically indefensible for the Tribunal to assume that all payments on the 

TIA project alleged by the claimant to have been wrongfully withheld, were in fact so withheld, or to assume that all tax and 
social security obligations alleged by the Respondent to be due by TAMS-AFFA are in fact due and were not paid. As stated 
above, the adjudication of disputes concerning these assets and debts would be outside the Tribunal’s jurisdiction. At the time 
the claimant was deprived of his property interest in TAMS-AFFA, those disputes did not yet exist. From the statements and 
evidence submitted to the Tribunal by both parties it appears, on the one hand, that a number of factual circumstances are not 
in dispute even today, and, on the other hand, that such disputes as do exist are supported only partly by evidence and contain 

elements of divergent legal appreciation of the facts. Under those circumstances, the Tribunal can make only a very rough 
evaluation of the assets and liabilities involved, which evaluation must take into account the uncertainty of the outcome of 

any final adjudication of the disputes by a competent court. 
  

Finally, the Tribunal notes that the evidence indicates that TAMS-AFFA owed AFFA approximately IR 47,000,000 more 
than it owed TAMS for reimbursement of costs, which amount must be deducted before a dissolution value is determined. 

  
*8 On the basis of the foregoing considerations the Tribunal determines the dissolution value of TAMS-AFFA as of 1 March 
1980 to be Rials 800,000,000. Thus, the Claimant is entitled to IR 400,000,000 for its fifty percent interest in TAMS-AFFA. 

  
For the above reasons, the Respondent Government of the Islamic Republic of Iran is obligated to compensate the Claimant 

in the amount of U.S. $5,594,405, which was the equivalent on 1 March 1980 of IR 400,000,000. 
   

IV. Interest 
  

In order to compensate the Claimant for the damages it has suffered due to the delay in payment, the Tribunal considers it fair 
to award Claimant interest at the rate of 12 percent per year, calculated from 1 March 1980. 

   
V. Costs 

  
Each of the parties shall be left to bear its own costs of arbitration. 

   
AWARD 

  
THE TRIBUNAL AWARDS AS FOLLOWS: 

  
The Respondent, Government of the Ialamic Republic of Iran, is obligated to pay the Claimant, Tibbets, Abbot, McCarty, 
Stratton, U.S. $5,594,405, plus interest at the rate of 12 percent per year, calculated as from 1 March 1980 to the date on 

which the Escrow Agent instructs the Depositary Bank to effect payment out of the Security Account. This obligation shall 
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be satisfied by payment out of the Security Account established by paragraph 7 of the Declaration of the Government of the 
Democratic and Popular Republic of Algeria of 19 January 1981. 

  
The counterclaims of TAMS-AFFA are dismissed on the merits, except to the extent the counterclaims include a 

counterclaim for taxes allegely owed by the Claimant to the Iranian tax authorities, which counterclaim is dismissed for lack 
of standing by TAMS-AFFA to present it. The remainder of the claims and counterclaims are dismissed for lack of 

jurisdiction. 
  

Each of the parties shall bear its own costs of arbitrating this claim. 
  

This Award is hereby submitted to the President of the Tribunal for the purpose of notification to the Escrow Agent. 
  

Dated, The Hague 22 June 1984 
  

Willem Riphagen 
Chairman Chamber Two 
Shafie Shafeiei 
George H. Aldrich 

Mr. Shafeiei took part in the hearing and deliberation of this case. Having been invited to sign the Award, he refused to do so. 
  

Willem Riphagen 
  

Chairman Chamber Two 
  

Geogre H. Aldrich 
  

DR. SHAFEI SHAFEIEI’S REASONS FOR NOT SIGNING THE AWARD
On 19 March 1975, The Civil Aviation Organization of Iran (a Respondent in the present case) on the one part, and TAMS 
(the American Claimant in the present case) and Abdol Aziz Farmanfarmaian and Associates (an Iranian partnership) on the 
other part, concluded an engineering and architectural services contract (“the Contract”) for building the Tehran International 

Airport. In conformance to that which consulting engineering contracts impose by their nature, the Contract was 
non-transferable, and the technical services involved therein were to be rendered directly by TAMS and Farmanfarmaian and 

Associates, partly in Iran and partly in the United States. Several months after the contract was signed, TAMS and 
Farmanfarmaian and Associates formed a non-profit, non-commercial partnership, in fact with a joint office in Tehran, under 

the name TAMS-AFFA. The role played by the TAMS-AFFA partnership was merely that of liaison, or at most, of 
coordinating and carrying out the joint works. 

  
*9 On 20 October 1981, after the creation of this Tribunal, the Claimant filed a Statement of Claim wherein it lodged a 

number of claims against the Government of the Islamic Republic of Iran, several banks, and various organizations of the 
Iranian Government. It is not necessary to enumerate all of the Claimant’s claims; the two claims which are relevant and 

important to discuss here are the following: 
  

(a) The first is the Claimant’s contractual claim — that is, the claim arising out of the Contract. In this connection, the 
Claimant alleges that certain invoices it sent for services rendered were not paid, and also that it rendered certain services for 

which invoices have not yet been sent. On this basis, the Claimant demands a total of $8,885,589. 
  

(b) TAMS’ other claim arises out of the alleged expropriation of TAMS-AFFA. TAMS-AFFA did not engage in commercial 
activities, but it did necessarily have funds in the banks in order to manage its routine affairs. The Claimant has alleged that 

this partnership was expropriated by the Islamic Republic of Iran. The Claimant has also carried out its own valuation of 
TAMS-AFFA’s assets and has demanded $514,536.

  
By virtue of the express provisions of Article XIX of the Contract, the Iranian courts are vested with sole jurisdiction over 
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interpretation of the Contract and over all disputes arising therefrom. The Contract is subject to the laws of Iran, and its 
controlling language is Farsi (Articles XXIV and XXV of the Contract). In view of the express provisions of the said 

Articles, and in accordance with Article II, paragraph 1 of the Claims Settlement Declaration setting forth the condition for 
the jurisdiction of the Iranian courts, the majority has of necessity been compelled to admit that the Tribunal lacks 

jurisdiction over the Contract and the claims arising therefrom. However, in actuality, it has accepted those provisions on the 
one hand while setting out to violate them on the other. The majority has made a presumption that TAMS-AFFA was 

expropriated, and then, taking the Claimant’s claim and the sums allegedly due from the Contract in isolation and divorced 
from the Defence and Counterclaim of CAO, it has regarded the former as constituting a part of TAMS-AFFA’s assets. Out 

of the total of the sums allegedly due the Claimant, namely $8,889,589, the majority has then awarded it the sum of 
$5,594,405 plus interest and has refused to entertain CAO’s Defence and Counterclaim for lack of jurisdiction.

  
The majority award does not deal with the facts and contentions of the Parties in a manner properly reflecting the realities 

involved; and it makes no mention of the Respondent’s objections to the jurisdiction of the Tribunal, nor to their defenses on
the merits to the various claims of the Claimant, nor to their arguments with respect to the counterclaim. The majority’s 

positions and reasoning are entirely mute and ambiguous as well. Overall, the award completely fails to address the numerous 
legal issues involved in the present claim, and the reader cannot discern the facts at issue or the reasoning underlying the 

majority’s decision. The majority commences in the first paragraph of the award with a discussion of the formation of 
TAMS-AFFA, whereas this matter is not among the first facts and issues involved in the case. There are other facts preceding 

the formation of the partnership, which it is necessary to mention and elaborate upon. Moreover, the objective reality of 
TAMS-AFFA differs entirely from the way in which the majority has depicted it and presumed that the partnership was 

expropriated. The picture which the majority has drawn of TAMS-AFFA is a hypothetical and entirely imaginary one. Even 
if we were to accept, in arguendo, that TAMS-AFFA has been expropriated, it must first be determined what elements 

comprised the partnership’s assets. In particular, there arises a question as to whether the monies allegedly due under the 
Claimant’s consulting services contract ought to be regarded as a part of TAMS-AFFA’s assets. This point raises numerous 
legal issues. TAMS-AFFA’s legal nature and its role should have been analyzed in the light of the relevant provisions of the 
Contract. For example, a part of the demands which TAMS asserts, as has been noted above, relate to services which have 

allegedly been rendered but for which no invoice has to date been presented to CAO for payment. Aside from all other 
matters, is such a claim, on principle, an outstanding claim as intended by Article II, paragraph 1 of the Claims Settlement 

Declaration, and is it cognizable before this Tribunal? Yet the majority has avoided all these judicial realities by silence and 
ambiguity and has even gone far beyond the remedy sought by the Claimant itself. There is another issue which is extremely 
important to discuss. CAO has denied TAMS’ contractual claim and demands, and it has stated that it has paid TAMS’ fees 

in proportion to the percentage of work performed and owes TAMS nothing further. CAO has, moreover, lodged a 
counterclaim, but because the majority lacks jurisdiction over the Contract, as it itself admits, it acts as if it has not seen these 

defences and counterclaim, and merely takes into account the Claimant’s claim and demands for monies allegedly due in 
isolation, considering them to constitute a part of TAMS-AFFA’s proven assets. 

  
*10 Amidst all these ambiguities and problems, the reader arrives at page 17 of the award, which is, unlike the preceding 

murky and obscure pages, entirely lucid and specific, and which reveals the majority’s definite intent and decision to transfer 
the sum of $5,594,405, plus interest at 12% as from 1st March 1980, from the Security Account of the Government of the 

Islamic Republic of Iran to the account of the Federal Reserve, New York, for transfer to the American Claimant. No 
ambiguity whatsoever remains in this regard. It is also essential to point out that the appraisal of the Claimant’s contractual
demands was carried out in an entirely arbitrary manner. After dealing with the facts and with the Claimant’s contractual 

claim and its claim of expropriation in greater detail, I shall turn to an analysis of the facts and legal points involved therein. 
This examination will commence with a brief mention of the consulting services contract, which forms the basis of the 
Claimant’s first claim, and with the Tribunal’s lack of jurisdiction over both the Contract at issue and the claims arising 

therefrom (I). Following that will come an examination of the claim that TAMS-AFFA has been expropriated. In this section,
it will be necessary to provide a short description of TAMS-AFFA, its formation and purpose, and its alleged expropriation. 

The legal status and role of the said partnership must in particular be determined (II). It is also necessary to give a brief 
account of the mechanism relating to the fees of the consulting engineers, together with CAO’s defence in this regard; this 

issue forms the subject of section III. This study will demonstrate that the withdrawal from the Security Account of the 
Government of the Islamic Republic of Iran in favor of the American Claimant in the present case, which is being effected by 

the Chamber majority, constitutes an illegal and illegitimate withdrawal. 
  

I 
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There is nothing to be gained from enumerating all of TAMS’ claims; instead, we shall discuss two of them which are 
relevant here. 

  
1. The Claimant’s first, and indeed most important, claim is the contractual claim. The object of the Contract was the 

preparation of the design and architectural plan, provision of consultation services, and execution of the construction of a new 
airport in Tehran. Pursuant to Article I, paragraph 2 of the Contract, the Consultants consisted of TAMS and Abdol Aziz 
Farmanfarmaian and Associates, acting with joint and several liability in connection with performance of the obligations 

undertaken under this Contract. 
  

Furthermore, pursuant to Article XX, paragraph 1 of the Contract: 
  

“ARTICLE XX - RIGHT OF ASSIGNMENT 
1. The Consultant shall carry out the object of this Contract via its employees, however, the Consultant shall not assign or 

transfer, without the Client’s approval the services relating to the Contract or any part of those services to other persons be it 
legal or natural or his employees.” [sic] 

  
  

*11 The above provisions are in actuality nothing more than confirmation of a simple, logical matter. In a contract for 
consulting services, the identity and scientific capability of the consulting engineers is a matter of the utmost importance and 

is regarded as being among the fundamental elements of the contract. Therefore, such contracts cannot be assigned. 
  

Article XIX of the Contract provides for the means whereby any eventual disputes arising therefrom are to be settled: 
  

“ARTICLE XIX - SETTLEMENT OF DISPUTES 
All the disputes that may arise between the parties hereto over this Contract or the interpretation of its contents that cannot be 
settled through negotiation or correspondence, shall be primarily referred to a committee consisting of the highest authority 

of the executive agency (or his deputy) and the Consultant for settlement and in case they fail to settle the dispute on the basis 
of this Contract and the relevant regulations, the dispute shall be settled through competent Iranian courts and in accordance 

with Iranian Laws.” [sic] 
  
  

Furthermore, pursuant to Article XXV of the Contract: 
“This Contract shall be governed from all aspects by the law of the Imperial government of Iran.” [sic] 

  
  

Provision has also been made in Article XXIV for the official language of the Contract as follows: 
“The text of this Contract has been prepared in Farsi and English. In case of discrepancies, except in Appendix A and D, 

where the English text is valid, the Farsi text shall be valid from the legal and judicial point of view.”
  
  

Finally, Article IV of the Contract provides for the duration of the different phases of the Contract. 
  

Completion of construction of the airport was scheduled for 1981; Article IV, paragraph 2, provides that: 
“It is understood that the construction activities will be ompleted by the end of 1980 and the final handover of the project 

shall take place at the end of 1981.”
  
  

With the consulting engineer’s departure from Iran shortly after the victory of the Revolution, all work on the airport project 
ceased. 

  
2. The suspended Contract is the basis for the principal claim filed by the American party, and for the counterclaim filed by 
the Iranian party. The first concerns the payment of fees allegedly owed by Iran to the American consulting engineers; the 
latter concerns reparation for damages allegedly resulting from the poor execution and breach of contract by the American 
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party. Further to this, the Iranian defendants object to the Tribunal’s jurisdiction.
  

The sum total of the Claimant’s alleged demands is as follows:
  

ITEM AMOUNT

TAMS’ services to CAO - billed 
but unpaid

US$ 7,058,988

TAMS’ services to CAO -
unbilled

$ 1,826,6011

.................................................................................................................................................................................

TOTAL $8,885,589

TAMS’ services to CAO - billed but unpaid $5,773,454

TAMS’ services to CAO - unbilled $1,493,953

.................................................................................

TOTAL $7,267,407

TAMS-AFFA undistributed accounts -

TAMS’ share $ 420,832

*12 The latter concerns reparations for damages allegedly resulting from the poor execution and breach of contract by the 
American party. In addition to this, the Iranian Respondents object to the Tribunal’s jurisdiction.

  
3. The jurisdiction of the Tribunal has been defined in Article II, paragraph 1 of the Claims Settlement Declaration as 

follows: 
“1. An international arbitral tribunal (the Iran-United States Claims Tribunal) is hereby established for the purpose of 

deciding claims of nationals of the United States against Iran and claims of nationals of Iran against the United States, and 
any counterclaim which arises out of the same contract, transaction or occurrence that constitutes the subject matter of that 

national’s claim, if such claims and counterclaims are outstanding on the date of this agreement, whether or not filed with any 
court, and arise out of debts, contracts (including transactions which are the subject of letters of credit or Bank Guarantees), 
expropriations or other measures affecting property rights... excluding claims arising under a binding contract between the 
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parties specifically providing that any dispute thereunder shall be within the sole jurisdiction of the competent Iranian courts, 
in response to the Majlis position.”

  
  

This Article sets forth the framework of the Tribunal’s jurisdiction with respect to claims by United States nationals against 
the Government of Iran, together with their conditions. 

  
It is not necessary to point out that the exclusive nature of a choice of forum made by parties to a contract does not depend 
upon the specific term “sole jurisdiction”. The simple fact that a forum selection clause was inserted confers an exclusive 

jurisdiction upon the forum designated by the contracting parties. However, it must be emphasized that any interpretation of 
Article II, paragraph 1 of the Claims Settlement Declaration must take into consideration the Iranian law authorizing the 
Iranian Government to conclude the agreement embodied by the Declaration — and indeed, this law was notified to the 

Government of the United States and is expressly referred to in Article II, paragraph 1. 
  

With respect to the governing law and the competent courts, the provisions of the Contract at issue are entirely clear. The 
Contract is in all respects subject to the laws of Iran. Interpretation of the Contract, and all disputes arising therefrom, shall be 

settled by the competent Iranian courts in accordance with Iranian law. In light of the above, the alleged claims of the 
Claimant, Iran’s Defence, and the counter-defence, which is the subject of the Claimant’s first claim, all lie outside the scope 

of the Tribunal’s jurisdiction, as has been acknowledged by the majority itself.
  

II
As has been shown hereinabove, the Claimant’s first, and in fact most important, claim is its demand for fees in consideration 
of services which, it alleges, it rendered in accordance with the consulting services contract. This claim arises directly out of 
the Contract and has been directed against CAO. However, examination and interpretation of the Contract, and adjudication 

of all disputes arising therefrom, are outside the scope of this Tribunal’s jurisdiction, and the majority has admitted its lack of 
jurisdiction in this regard. Another claim has been brought by the Claimant against the Government of the Islamic Republic 

of Iran, arising out of the alleged expropriation of TAMS-AFFA, 50% of the assets of which belonged to the Claimant, by the 
Government of the Islamic Republic of Iran. The Claimant has appraised the assets of the partnership itself, fixing its own 

share at US$ 514,536, and it has demanded payment of that amount by the Government of the Islamic Republic of Iran. The 
majority has accepted the presumption that TAMS-AFFA has been expropriated, and it has also regarded the monies 

allegedly due the Claimant on the basis of the consulting services contract — examination of which is outside the jurisdiction 
of the Tribunal — as constituting a part of TAMS-AFFA’s assets, without taking into account CAO’s Defence and 

Counterclaim. In this roundabout fashion, the majority has endeavored to honor these allegedly due claims. 
  

*13 Neither would the expropriation of the TAMS-AFFA entity in itself constitute a basis for the jurisdiction of the Tribunal 
over the first claim concerning payment of fees for services allegedly rendered by the Claimant under the Contract at issue. 
The TAMS-AFFA entity was in fact defined as an agent interposed between Iran on one side, and TAMS and AFFA on the 
other, and as such was responsible for transmitting invoices, notices and documents issued by the latter to the former. The 

rights and contractual obligations of the Parties to the Contract were independent and would not be affected by expropriation 
or dissolution of TAMS-AFFA. Furthermore, it is clear that the contractual rights and invoices of TAMS do not constitute 

assets owned by the entity TAMS-AFFA. These points will be examined hereinbelow. However, prior to elucidating all other 
matters relating to TAMS-AFFA, it is necessary to take up the issue of its alleged expropriation. 

  
1.a After signing the consulting services contract relating to construction of the Tehran International Airport in March 1975,
the consulting engineers, namely TAMS and Farmanfarmaian and Associates, commenced carrying out the services in Iran 

and the United States. Thereafter, in August 1975, these two parties formed a joint partnership, named TAMS-AFFA, for the 
purpose of carrying out, coordinating and providing engineering services. In accordance with Article III of its Articles of 

Association, the partnership was formed with the sole object of providing professional engineering services and construction 
engineering services relating to the new Tehran International Airport, pursuant to and subject to the provisions of the 

consulting services contract. The capital funding of the partnership was approximately 1 million Iranian rials (roughly US$ 
15,000), of which 50% belonged to TAMS and 50% to Farmanfarmaian and Associates. The management of the partnership, 

decision-making, signing of all documents and checks, and effecting all payments, were jointly carried out by two 
representatives: one from TAMS and one from Farmanfarmaian and Associates. In addition, on 16 October 1975, the 
partnership was registered with the Iranian Registrar of Companies as a non-commercial partnership, under No. 1674. 
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Coinciding with the revolutionary events in Iran, performance on the consulting services contract fell into abeyance, and in 
this context, the purpose of the partnership was frustrated. The Farmanfarmaian family fled Iran, whereupon the conduct of 

TAMS-AFFA’s ordinary and routine affairs fell into disorder. TAMS-AFFA was not engaged in commercial activities, 
nevertheless it did have an office with a number of staff and the sudden departure of its directors created problems with 

respect to paying the salaries and settling the accounts of its employees, and paying the rent, utility bills and other expenses. 
Thus, on 24 January 1979, the Government designated a manager for the partnership in order to resolve these problems. The 

majority has regarded the Government’s designation of the manager as constituting evidence of expropriation of the 
partnership, without bothering to consider the facts attending said designation nor taking into account the subsequent events. 

The facts relating to the said designation and the subsequent events require further elaboration. 
  

*14 1.b In actuality, the collapse of the former regime destroyed a social, political, economic and military order. The 
establishment of a new order appeared difficult. Moreover, certain directors of enterprises, many of which were heavily 

indebted to Iranian banking institutions, fled Iran at its moment of crisis. It was the task of the newly-installed government to 
avoid social disorganization, maintain order, and prevent economic activity from coming to a halt. It was in this context that
the Bill of 19 June 1979 was voted into force by the Revolutionary Concil, whereby the Iranian Government was authorized 
to appoint provisional managers for enterprises abandoned by their directors, whether these latter had ceased to work or had 
for some reason or another found it impossible to manage the day-to-day affairs of the enterprise. Article 1 of the said Bill is 

as follows: 
Official Gazette No. 10012 - 17/4/1358 (8/7/1979) 

  
Article 1. With regard to manufacturing, industrial, commercial, agricultural and service units belonging to either the public
or private sector including firms and institutes with the following activities: industrial and mining, agricultural, contracting,
consultant engineering, building and installations, residential building, transportation and loading and unloading of goods at

ports; whose managers or owners have left the said units or worksites, stopped work or cannot be reached for any reason; and 
at the request of owners or managers of the said units, each of the government ministries, institutes or companies who have 

entered in some way into dealings with, have some connection with and/or are related to the activities of the said units, are 
permitted to appoint, with the Ministry of Labour and Social Affairs’ knowledge, one or more persons as managers, members 

of board of directors or observers for management and/or observation over affairs in order to prevent closure of same. 
  
  

These provisions clearly indicate the reasoning behind the Bill for the Designation of Managers. Once appointed, these 
managers personally direct the enterprise and do not act in the capacity of agents of the Iranian Government. The Iranian 
Government is not entitled to exercise the slightest degree of control over the enterprise, nor may it revoke or cancel any 
decisions taken by the provisional managers. In accordance with the said Bill, the Government of Iran named Mr. Azad 

Zarrin Nejad as provisional director for AFFA on 24 July 1979. His letter of appointment was as follows: 
“Since the principal directors of Abdol Aziz Farmanfarmaian and Associates have abandoned their firm, by virtue of the Bill 

Concerning Appointment of Provisional Director(s) to Supervise Productive, Industrial, Commercial, Agricultural and 
Services Units both in the public and private sectors approved at the Islamic Revolutionary Council’s session of 24.3.1358 
(June 14, 1979), and in order to prevent closure of the firm, you are, with the prior approval of the Ministry of Labour and 

Social Affairs, hereby appointed as the provisional director of the firm to manage it with due and full observance of the 
abovementioned Bill, a copy of which is enclosed herewith. 

  
*15 Your salary and total fringe benefits will be determined and advised later. Should you encounter any difficulties in 

practice, please report the matter so that action may be taken thereon. 
  
  

(Signed by) Ali Akbar Moinfar Minister of State for PBO 
cc: Abdol Aziz Farmanfarmaian & Associates”

  
  

I believe that this appointment was made in the sole interest of all those involved with AFFA, of which the sudden 
disappearance of the directors would otherwise have disrupted the company’s operations. 

  
Furthermore, it has been thoroughly established that the manager appointed by the Government was only a locum tenes for 
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Farmanfarmaian and Associates’ representative in TAMS-AFFA and he did not interfere with with TAMS’ rights in the 
partnership. Moreover, the reasons for his appointment was that Farmanfarmaian and Associates’ representative had 

abandoned TAMS-AFFA. The other events subsequent to this appointment are as follows: On 7 October 1979, TAMS 
presented Mr. Danesh as its representative, and as a result the routine affairs of TAMS-AFFA have been managed jointly by 
the Government representative acting as a locum tenes for Farmanfarmaian and Associates’ representative, and by TAMS’ 
representative, in accordance with the partnership’s Articles of Association. The memorial filed on 15 September 1983 by 

one of the Iranian Respondents contains abundant correspondence and documentation, all of which speaks for the good 
understanding and full cooperation between the Government’s representative and TAMS, and the joint management of 

TAMS-AFFA. 
  

In August 1979, the sum of 34,071,978 Iranian rials which had been deposited in TAMS-AFFA’s account in payment of 
TAMS’ fees was paid out to TAMS.

  
Particular note should be taken of the honest endeavor of both the government-appointed Iranian manager of AFFA and that 

of CAO to intervene in Bank Markazi Iran with regard to TAMS’ foreign exchange request in August 1979, the date on 
which foreign exchange came under strict control. In his letter dated 21 August 1979, addressed to Bank Markazi Iran, the 

government-appointed manager wrote: 
“...I wish to state that in so far as government regulations may permit, I endorse and support 

Tippetts-Abbett-McCarthy-Stratton’s request for foreign exchange in the amount of Rls. 34,071,878, ...”
  

CAO, too, as is evident from its letter no. 600-100-11617 dated 3 September 1979 to Bank Markazi, in good faith tried its 
utmost to assist TAMS to obtain foreign exchange permission. 

  
As stated hereinabove, the partnership’s affairs were managed jointly by the Governmental manager and TAMS’ 

representative. The last correspondence addressed by TAMS-AFFA to CAO (14 November 1979) bears two signatures. 
Subsequently, in January 1980, Mr. Danesh, TAMS’ representative, left Iran with no prior notice. Here it must particularly be 

noted that TAMS-AFFA is a non-profit, non-commercial partnership, and that upon suspension of the consulting services 
contract coinciding with the occurrence of the revolutionary events in Iran in 1978, the purpose of the TAMS-AFFA 

partnership was, for all practical purposes, frustrated. 
  

*16 How, then, could the appointment of a director by the Iranian Government be construed as expropriating or otherwise 
affecting the property rights of TAMS? Was it not a measure of protection, in the absence of which TAMS could very well 

have suffered disruption? Is it not contrary to the principles of morality to treat that action as constituting an act of 
expropriation and holding the Government of Iran liable for it? It is equally important to point out that TAMS-AFFA is a 

non-profit, non-commercial entity and that a director was required to manage the day-to-day affairs, such as the local 
payments for water and electricity, and to deal with the personnel abandoned there. 

  
1.c Teh manner in which the majority has portrayed TAMS-AFFA does not, in the least, correspond to the facts. It will 

suffice to note one or two points in this regard. The majority states: 
  

“[The] Plan and Budget Organization of the Government of Iran on 24 July 1979 appointed a temporary manager for AFFA. 
The Farmanfarmaian family was one of the fifty-one individuals or families whose enterprises were placed under 

Government management pursuant to Paragraph 15 of the Law for the Protection and Development of Iranian Industry.”
(page 8) 

  
This statement gives the reader the impression that the Government’s decision to appoint a manager was carried out for the 

purpose of expropriating the properties of the Farmanfarmaian family et al pursuant to the Law for the Protection and 
Development of Iranian Industry. Unfortunately, however, the statement by the majority is absolutely baseless. TAMS-AFFA 
was not an industrial company, and the reason for the government’s appointment of a manager was, as is expressly stated in 

the letter of appointment, due to the fact that the manager appointed by the Farmanfarmaian family had abandoned 
TAMS-AFFA. 

  
On page 9, the majority also states: 

“It seems evident from the pleadings filed by TAMS-AFFA in the present case that TAMS-AFFA continues to function,
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although doubtless at a reduced level of employees and expenditures, and that it is being managed by the 
Government-appointed manager.” (emphasis added) 

  

The object of TAMS-AFFA was to provide professional consulting services as intended under the consulting services 
contract. But as the majority itself admits, that Contract fell into total abeyance in December 1978 or January 1979. In light
of this fact, what possible purpose could there be for continuing with TAMS-AFFA’s work and activities? Still, even if we 

were to suppose, in arguendo, along with the majority, that TAMS-AFFA has been expropriated, one fact still remains: 
namely, that the rights and contractual obligations of the parties to the Contract at issue survive, despite any expropriation or 

dissolution of the entity, and any amounts owed by CAO to TAMS by no means constitute assets of an entity. 
  

2.a The 19 March 1975 consulting services contract was signed by CAO as the client, on the one hand, and by TAMS and 
Farmanfarmaian and Associates as the consulting engineer, on the other hand. In accordance with Articles I and XX of the 

Contract, these entities were the direct and liable parties to the Contract, and the Consulting Engineers did not have the right 
to transfer the Contract. 

  
*17 The TAMS-AFFA entity has, in fact, been an agent interposed between the contracting parties, responsible for 

submitting to CAO invoices and documents issued by the consulting engineers, for assuring the communication between the 
parties, and finally, for receiving the fees and remitting them to the consulting engineers. 

  
The method adopted in practice for carrying out the Contract and the partnership’s work, confirmed the preceding 

characterization. In its Memorial filed on 29 June 1982, the Claimant itself describes and characterizes TAMS-AFFA in the 
above manner: 

“This was a contract entered into directly between TAMS and AFFA, as Consulting Engineer, and CAO, under the direction 
of PBO (and later assigned to IAF), as Client. TAMS and AFFA, as specifically contemplated by the Contract, joined to 

create the TAMS-AFFA entity, and requested that the Client made payment for invoiced services to that entity. In this regard, 
the Contract specifically provides that: 

’For the purpose of carrying out its obligations, the Consultant may establish an independent entity under the laws of Iran and 
register the same. Execution of the service of this Contract through such entity shall not be considered as a transfer of this 

Contract and the Consultant’s obligation shall remain the same as per this Contract and its Appendices thereof.
  

The Consultant may submit a written request to the Client asking for the deposition of the remuneration in the account of 
such entity.’

  

(TAMS Statement of Claim, Ex. 1, Art. XX[3].) Under the terms of the Contract, the obligations of the parties to each other 
remain fixed, despite the interpositioning of the TAMS-AFFA entity. In accordance with the last sentence of Article XX[3], 
TAMS and AFFA invoiced CAO and IAF for their Contract services through the TAMS-AFFA entity.” (emphasis added) 

  
  

These terms employed by the Claimant itself clearly indicate the legal nature of the TAMS-AFFA entity and the 
responsibility conferred on it in relation to the Contract of 19 May 1979 concerning the Tehran Airport project. It should also 
be noted that this responsibility was not irrevocable: at any moment TAMS or AFFA equally could terminate the procuration 

conferred upon the TAMS-AFFA entity; TAMS-AFFA also could renounce its mandate. It is therefore very clear that any 
expropriation or disappearance of such an agent would not in the slightest degree affect the rights and obligations of the 

contracting parties. 
  

2.b From the foregoing it is apparent that the Contract, fees, invoices, claims, etc., must directly belong to TAMS, as party to 
the Contract. They by no means constitute assets of the entity TAMS-AFFA. Nonetheless, the majority refused to analyze 

TAMS-AFFA’s legal nature and rule, or to determine the status and ownership of the invoices and claims for debts, merely 
contenting itself with commenting as follows: 

“In this connection, the Tribunal notes that, if the CAO had paid the invoices submitted by TAMS-AFFA and such funds 
were part of the undistributed accounts of TAMS-AFFA, then obviously they would be part of the dissolution value of 

TAMS-AFFA.... It is a well recognized principle in many municipal systems and in international law that no one should be 
allowed to reap advantages from their [sic] own wrong” p. 15). 
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*18 It must be remarked that if CAO had paid the said invoices, the monies paid therefor would certainly have gone to 
TAMS, and that there is no way by which they would now comprise a part of TAMS-AFFA’s undistributed accounts. For the 
same reason, the sum of Rls. 34,071,878 which CAO paid into the account of TAMS-AFFA for the last time in payment of 
TAMS’ fees, was paid to TAMS by the Government-appointed manager of TAMS-AFFA in August 1979. But apart from 

this issue, it is essential to note the following points relating to this statement by the majority. The majority forgets that it is 
supposed to be appraising the assets and capital of TAMS-AFFA as an independent juridical person, and that it is not 

supposed to be appraising the assets and capital of TAMS-AFFA’s partners. In fact, these invoices are the property of TAMS 
and Farmanfarmaian and Associates themselves, and not to TAMS-AFFA. Furthermore, CAO has no debts to TAMS-AFFA, 

nor does it have any contractual relationship with it; if it does have any debts, it owes them to TAMS and Farmanfarmaian 
and Associates themselves, and these two entities must take action to receive any monies allegedly due them. But worst of 
all, a part of TAMS’ claim concerns fees for services, for which no invoices have yet been sent to CAO — CAO therefore 

has no knowledge of them and thus no obligation to pay. How can these claims possibly be construed as constituting a part of 
TAMS’ assets? The preparation of a company’s balance sheet must be limited solely to that company’s own asseets, and the 
only assets which ought to be taken into account and counted are those which exist and are specified and definite. A balance 
sheet cannot be prepared on the basis of factors which are uncertain and merely hypothetical, and the property and assets of 

other entities must not be included in the balance sheet. This is perhaps among the most elementary, and yet the most 
fundamental, principles of accounting. Furthermore, CAO has denied these claims for monies due and has stated that the 

consulting engineers’ fees have been paid in proportion to the percentage of work performed, and that it has no further debts; 
in addition, CAO has brought a Counterclaim. In view of its lack of jurisdiction over this Defence and the Counterclaim, the 
majority is to be excused, and yet, notwithstanding the above, it has regarded the Claimant’s allegedclaims for monies due in 

connection with the consulting services contract as constituting a part of TAMS-AFFA’s assets!
  

2.c It must also be pointed out that the Claimant itself never considered the Contract, its invoices, its fees and that which was 
due to it from CAO as being the property of TAMS-AFFA. Claimant has in fact drawn the distinction between its claim for 

reimbursement of fees for services it rendered by virtue of the Contract and its claim of expropriation of TAMS-AFFA by the 
Government of Iran. With respect to this latter, Claimant maintains in its own Statement of Claim that “the largest portion of 
TAM’s total claims arise out of the contract with CAO for services on the TIA project. It is appropriate to note those claims

include only amounts owed to TAMS for services already rendered.” These services have been evaluated at $8,885,589. 
Concerning its claim based on expropriation of TAMS-AFFA by the Government of Iran, Claimant explains: 

*19 “On July 24, 1979, the date of the expropriation, TAMS had interests in the accounts and other items of property of 
TAMS-AFFA which had not been distributed to the TAMS-AFFA owners — TAMS and AFFA. Annexed hereto as Exhibit 
10, is a schedule of those accounts and items of property and a statement of TAMS’s share of them. Exhibit 10 shows that 

TAMS’s interest on July 24, 1979, as adjusted for payments in October 1979, totalled US $ 514,536.”
  
  

In Exhibit 10 of its Statement of Claim, Claimant has very well evaluated the debits and credits of TAMS-AFFA to 
determine the balance and the respective portion owing to it, that is $514,536. 

  
It is to be noted that the majority, having ignored all these facts, has totally altered the sense and remedy sought in the 

Claimant’s claim. The majority also employs the term “deprivation of property” even though this expression can be found in 
neither the Algiers Declarations nor the Claimant’s Statement of Claim. In addition to all that, the majority made an entirely

arbitrary appraisal of the claims for monies owing. 
  

III
1. The mechanism provided for in the Contract for the Consulting Engineer’s Remuneration. 

  
The object of the Contract at issue was the utilization of the Consulting Engineer’s services by CAO in connection with 

Tehran International Airport. Consultants’ Services are set forth in Appendix A of the Contract and comprise eight parts:
  

Parts I - Master Plan
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IA - Site Investigation and Testing Program

II - Preliminary Design

III - Detailed Design

IV - Construction Supervision

V - Project Management

VI - Supervision of Subconsultants

VII - Organization Plan and Training Program

Article VIII of the Contract states that the remuneration of the consultants for services rendered shall be in accordance with
Appendix B of the Contract. Article I of that Appendix relates to the Consulting Engineer’s remuneration for services 
rendered on the various parts of the Contract. For the Master Plan, a fixed remuneration of Rls. 180,000,000 was set. 

However, according to Article I, paragraph 2, the Consulting Engineer’s remuneration for Parts II, III, IV and V of the 
Contract consists of various percentages of The Construction Cost. The Construction Cost and its constituents are in turn 

determined and specified in Article I, Paragraph B. Appendix B also contains a table of various percentages. Naturally, the 
higher the Construction Cost, the higher the Consulting Engineer’s remuneration. Meanwhile, the percentages relate to the 

various parts of the Contract so, consequently, the Consulting Engineer’s fees vary. This mechanism gives rise to one 
problem: on the one hand, the estimation of the Construction Cost, and consequently the Consulting Engineer’s 

remuneration, becomes possible only upon completion of the Project; on th other hand, monthly payments had to be made to 
the Consulting Engineers both at the outset and during the course of the work. What, then, was the basis for the calculation of 

these payments? In this connection, the Note under Article II of Appendix B provides: 
*20 Note: In order to determine the amounts of monthly payment relating to the second and third parts of the Consultant’s 
services, the Consultant shall in due time, which in any case shall not exceed eight months from initiation of the Project, 

prepare and submit to the Client a Preliminary estimate. After approval by the Client, this estimate shall be the basis for the 
payment of each installment. Upon completion of each part of the services, a thorough estimate shall be prepared as per 
stipulation of Appendix “A”, which after approval shall form the basis for determination and payment of the monthly 

remunerations. In cases where the previous estimates have been up-dated in the course of each part of services and approved 
by the Client, the up-dated estimate shall be the basis for the payments. Upon completion of the services, the Consultant’s

remuneration shall be calculated on the basis of the Contractors final statement and Construction Cost which shall form the 
basis for final payment to the Consultant. (emphasis added) 

  
  

Based on the above provision, and at the start of the Project, the Consulting Engineer estimated the final Construction Cost to 
be US$ 787,000,000, and later increased this amount to US$ 1,075,000,000. However, the CAO formally informed the 

Consulting Engineer in a letter dated 22 October 1975 that a budget of RLS. 60,000,000,000 had been established for the 
entire TIA Project Cost. 

  
It is therefore evident that the cost of construction of the TIA Project, as referred to in Appendix B, Article I, Section B, was 

not intended to exceed the approved budget of Rls. 60 billion.
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Upon notification of the approved budget, the Consulting Engineers prepared a detailed cost estimate in relation to the 
various parts of the Project, taking into account the budgetary limits, and proposed the new estimates to the employer, the 
CAO. According to this arrangement, the monthly payments were meant to be made on a provisional basis with a view to 

their being taken into account at the final estimation of the Consulting Engineers remuneration. 
  

2. Determining the Consulting Engineer’s remuneration under the present conditions. 
  

The Claimant has claimed for account stated and services rendered on the basis of its own cost estimate which is at variance 
with the Construction Cost mentioned in the approved budget. This error could easily be corrected, but the crucial difficulty 

lies elsewhere. Determining the Consulting Engineer’s remuneration upon completion of the Project need not pose any 
problems when the Consulting Engineer has fully performed its duties in connection with all parts and when the performance 

has been approved by the Employer. However, at present, the Project is not completed and the work has been abruptly 
stopped. Under the circumstances it therefore becomes necessary to: (a) determine the percentage of work performed by the 

Consulting Engineers in each part of the Contract and then determine its entitlement accordingly; and (b) evaluate the quality
of the work performed. Under the present circumstances, these two factors are fundamental to the determination of the 

Consulting Engineer’s remuneration. However, there are radical differences among the parties on this issue. The following 
list contains the percentages of work performed, as contended respectively by the parties in their Statement of Claim and 

Statement of Defence: 
  

PERCENTAGE COMPLETE

CONTRACT PART (October 1979)

Claimant Respondent

Part I - Preparation of the 100% 100%

Master Plan

Part I(A) - Soil Investigations Unknown -

and Testing Program (performed) by

sub-consultants

Part II - Preparation of docu- 100% 100%

ments regarding the

Preliminary Design

Part III - Preparation of the 86% 35%

Detailed Design and

Tender Documents

Part IV - Construction 5% 0

Supervision
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Part V - Project Management 40% 0

Part VI - Supervision of the 0% 0

sub-consultants

Part VII - Preparation of 0% -

Organization Charts

and implementation

of training services

for the airport

personnel

Site mobilization 100%

*21 What the CAO particularly objected to is the quality of the work performed under the Contract. The Consulting Engineer 
is responsible for the correctness of documents. The Contract specifies in its Article V (B.4) that: 

“The approval of the Client does not release the Consulting Engineer of his responsibility for the correctness and fitness of 
these documents.”

  

Further, in Article II (B.4 and B.3) of Appendix 2, and particularly under the section specifying the percentages of 
remuneration for the services rendered in the various parts, it is clearly stated that payment of the last installment of each part 

shall be subject to the approval of the respective final report. 
  

Article XII of the Contract, which concerns the precision, efforts and professional skill to be employed by the Consultant, 
states: 

  

ARTICLE XII - CARE AND DILIGENCE 
The Consultant shall fulfill his obligations under this Contract using the best professional methods and in accordance with the 

best technical Standards acceptable to the Client, and shall exercise all his duties subject to this Contract using his utmost 
care and diligence. 

  
  

The CAO has submitted evidence according to which it has regularly informed the Consulting Engineer of the deficiencies 
and inadequacies of the work performed. Particularly, in connection with the Detailed Design, the CAO expressly declared in 

its letter No. 36/41 dated October 3, 1975, that the Consulting Engineer could start the Detailed Design, at solely its own 
responsibility, since the drawings prepared in connection thereto involved certain problems, a part of which had been brought 

to the attention of the Consulting Engineer in the letter No. 1505-2-10/32 dated 27 December 1980. At any rate, the 
Conulting Engineer performed only 55% of the work, of which only 35% has been approved by the CAO. Furthermore, the 
Consulting Engineer was never authorized to proceed with the work related to Project Management pursuant to Paragraph 2, 

Article III. Furthermore, the Consulting Engineer never sent the separate invoices provided under Article II (B.5) of 
Appendix 2 to signify any management services rendered. 
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The CAO also submitted a counterclaim, which the majority has dismissed for lack of jurisdiction. Nevertheless, regardless 
of the claims and counterclaims presented by Iran, the determination of the Consulting Engineer’s remuneration involves 
various problems of a technical, accounting and legal nature. Confronted with all these difficulties, the majority merely 

resorts to absolute silence or assumes an ambiguous position. Amidst that silence and ambiguity, it states: 
It should clearly be understood that this Award involves no adjudication of the rights and obligations of the parties to the TIA 
contract or of any obligations owed by TAMS-AFFA to the tax and social security authorities of Iran or other third parties.”

  

On the contrary, the majority is far from ambiguous and in fact completely clear when it instructs payment of US$ 5,595,405 
from the Security Account to the Claimant. 

  

CONCLUSION 
*22 1. The claim brought before this Tribunal arises out of a contract signed in Tehran 19 March 1975 by CAO, on the one 
hand, and by Farmanfarmaian and Associates and TAMS (the American Claimant) on the other. The rights and obligations 
arising from the Contract were directly related to the immediate signatories to the Contract, and were not transferable. In 
accordance with Article XIX and XXV of the Contract, the Contract and all contractual relations between the two parties 

were subject to the laws of Iran, and all disputes arising therefrom lay within the sole jurisdiction of the Iranian courts; and 
pursuant to Article XXIV, even the controlling language of the Contract was Farsi. Furthermore, by virtue of the forum 

exclusion clause embodied in Article II, paragraph 1 of the Claims Settlement Declaration, this claim lies outside the scope of 
this Tribunal’s jurisdiction. In light of the provisions of the Contract, and of Article II of the Claims Settlement Declaration, 

which specifies and at the same time limits the mandate of this Tribunal, the majority has acknowledged its lack of 
jurisdiction. But on the other hand, by resorting to another tactic it has contravened all the above provisions. 

  
The Consulting Engineer, the second party to the Contract, formed an entity called TAMS-AFFA in order to provide for 
liaison and coordination in carrying out the Technical Services which were the subject of the Contract. The majority has 

wrongly assumed that TAMS-AFFA has been expropriated, and it has then taken note of and counted the sums allegedly due 
the Claimant under the Contract as if they constituted assets of TAMS-AFFA, in isolation and without any consideration of 

Iran’s Defence and Counterclaim.
  

2. The picture provided of TAMS-AFFA by the majority is not any unbiased one, for a large part of the facts and the 
Respondents’ defences in this regard have been concealed. TAMS-AFFA was registered solely as a non-profit entity with a 

capital investment of US$ 15,000, and its role was simply that a liaison office between all of the parties to the technical 
services contract in question. Naturally, upon cessation of performance of the Contract in 1978, the subject and purpose of 

said entity was frustrated. This non-profit entity is not capable of expropriation, and in particular, as of March 1980, the date 
postulated by the Tribunal as that of its expropriation, the entity became defunct. 

  
The Government of Iran has taken no action against TAMS’ interests, and at any event, any expropriation or dissolution of 

TAMS.-AFFA would not be prejudicial to TAMS contractual rights. The Contract, Claimant’s hypothetical contractual 
rights, and the invoices can under no circumstances be regarded as constituting a part of TAMS-AFFA’s assets. The fact of 

the matter is that TAMS comes before the Tribunal suffering another problem — namely, Articles XXV and XIX of the 
Contract and the forum exclusion clause embodied in Article II, paragraph 1 of the Claims Settlement Declaration — and this 

Tribunal has simply sought some device whereby to relieve it of its problem; thus the “expropriation” of TAMS-AFFA as 
depicted and presumed by the majority must be seen in this light. 

  
*23 The majority refers in numerous places to international law, but at the same time it ignores many fundamental rules of 

international law relating to interpretation and execution of international treaties, such as the principle of “useful effect”
(“l’effet utile”) and particularly the principle of interpretation in good faith; and contrary to the above rules, in practice the 

majority has prevented application of the forum exclusion clause. In a void, it invokes a number of definitions and formulae 
relating to expropriation from the point of view of international law, but it fails to answer just how this supposed 

expropriation applies to the present concrete situation; nor does it provide any answer to the legal, technical and financial 
issues in the present case. 

  
The majority takes up examination of the Contract and the contractual claims, but in order to avoid adjudicating CAO’s 

Defence and Counterclaims, it states that: 
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“It should clearly be understood that this Award involves no adjudication of the rights and obligations of the parties to the 
TIA Contract or of any obligations owed by TAMS-AFFA to the tax and social security authorities of Iran or other third 

parties”. 
  
  

3. At the foot of the Award issued by the majority in Case No. A-18, we Iranian arbitrators have written that this Tribunal, as 
now constituted, is in no sense impartial and is not competent to adjudicate the disputes of a Trird World country with the 

United States. I perceived this clear and overt lack of impartiality in the adjudication of the present case. Mr. Riphagen 
ignored all the rules of law and even the most elementary technical and accounting rules. At a certain stage of our study and 
deliberations, it became thoroughly clear to me that Mr. Riphagen’s aim is to transfer millions of dollars to the United States
from Iran’s security account. Therefore, all my efforts spent in analyzing the legal, technical, and accounting issues, and even 

my efforts to arrive at least at a more or less equitable solution, have been to no avail. 
  

I must also note with regret that the appraisal of the Claimant’s contractual claims, which was performed separately and in 
isolation from Iran’s Defence and Counterclaim, was completely arbitrary. The Contract concerns a highly technical project, 

and it is impossible to determine the level of fees without an acquaintance with the contractual mechanism for payment of 
fees and without a thorough examination of the relevant provisions of the Contract and a technical and accounting-oriented 

study of the facts. I can honestly testify that Mr. Riphagen studied neither the technical and accounting aspects of the 
Contract nor Iran’s Defence. The three figures A, B and C were proposed to him, and he selected one of them without 

knowing what they represented or of what they consisted. Why figure “B” and not figure “A” or “C”? He had no clear answer 
to the legal issues in the present case, and the Award contains no argumentation or justification, or even the least explanation, 

with respect to the method of appraisal. 
  

*24 Because I am entirely convinced that the deliberations and adjudication in connection with the present case were neither 
just nor impartial, and that the transfer of these millions of dollars to the United States from the account of the Iranian nation 

is taking place in an illegal and illegitimate manner, I have refused to sign the present award. Should the “award” be 
automatically enforced, depriving thereby the Government of the Islamic Republic of Iran of its rights to a meaningful 

defence and legitimate objections, then what has taken place as “international arbitration” cannot, in my view, be regarded as 
anything but a clear instance of misappropriation of the national assets of the Islamic Republic of Iran. 

  
Dr. Shafie Shafeiei 

  

SUPPLEMENTARY COMMENTS BY DR. SHAFIE SHAFEIEI ON HIS NON-SIGNATURE OF THE AWARD IN 
CASE NO. 7 

An Award was recently issued in Case No. 7 by the majority in Chamber Two, in favor of the United States Claimant. I 
refused to sign the Award, having become totally convinced that it constituted a flagrant injustice and ultra vires on the part 

of the majority arbitrators. In the extremely limited four-day period at my disposal, I attempted to set forth my contentions in 
this regard. The Award was filed with the Tribunal Registry on 29 June 1984 under AWARD NO. 141-7-2. Because the 

majority had no answer for the highly complex legal, technical and financial issues raised in the Case, they refrained from 
addressing those issues and took a vague or mute position in drawing up the Award. This Award does not elucidate the legal 

and technical facts and issues in the Case, nor does it reveal the reasons upon which the Decision is based, and I therefore 
believe that further comments are necessary in order to clarify the facts at issue. 

  
In this single Case, the Claimant brought a number of claims against the Government of the Islamic Republic of Iran and 

several Iranian State banks and governmental organizations. From among these claims, two are important and deserve 
discussion. The first of the two is the contractual claim. The majority declared that it lacked jurisdiction over both this claim 
and the counterclaim brought by the Respondent against the Claimant on the basis of the same Contract. The second claim 

asserts that an Iranian company in which the Claimant held a 50% interest had been expropriated. The majority has 
entertained this claim without adequately taking into account the facts or the Respondents’ defences, and without itself 
advancing adequate argumentation, and it has then consciously committed a major and highly regrettable error in the 

appraisal of the said Iranian company’s assets. If “X” dies or Company “X” is expropriated or dissolved, then only “X”’s 
property must later be taken into account when an appraisal is carried out. However, the majority has appraised and computed 
the property of “Z”, which did not belong to “X”, together with “X”’s own property. Furthermore, this appraisal was carried 
out in a manner which took no notice of the Respondents’ defences or the technical and financial factors in the Case. In my 
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earlier statement, I examined the Case in three parts: (I) the contractual claim, (II) the claim of expropriation, and (III) the 
method of appraisal. I shall supplement my earlier comments according to the same format. 

  

I. The Contractual Claim 
*25 The Claimant’s first claim arises out of the consulting services contract (referred to in the Award as the TIA Contract) 

executed on 19 March 1975. The first party to this Contract (the “Client”) was the Civil Aviation Organization, referred to in 
the Award by the abbreviation “CAO”. The second party to the Contract (the “consulting engineer”) consisted of two firms; 
one was an Iranian firm named Farmanfarmaian and Associates, abbreviated as “AFFA”, and the other was a United States 
firm named Tippetts, Abbett, McCarthy & Stratton, referred to as “TAMS”. This latter entity is the Claimant in the present 

Case. 
  

The subject of the Contract was the performance of technical and consulting services by the second party, the Consulting 
Engineer, for building the new Tehran International Airport. Pursuant to Articles XIX and XXV of the Contract, the said 

Contract and all of the Parties’ contractual relations were subject to Iranian law; moreover, all claims arising therefrom fell 
under the sole jurisdiction of the Iranian courts, and even the language of the Contract, in its legal and non-technical parts, 

was Farsi. 
  

After the Contract was signed, performance on it was begun and continued. However, coincident with the events associated 
with the Revolution in Iran and the departure of the Consulting Engineers, all performance on the Contract ceased as of late 

1978. This Contract is the source of one principal claim and one counterclaim. 
  

The Claimant’s (TAMS’) claim is against CAO. The Claimant alleges that some of its invoices for services performed on the 
basis of the Contract have not been paid, and also that it had performed certain services for which it had not yet sent invoices. 
It therefore demanded payment of the as-yet unpaid invoices and payment of its fees for the services which it had performed 

and had not yet sent invoices. The total amount demanded by the Claimant on these grounds was US$ 8,885,589. It should, of 
course, be noted that the fee was payable in Iranian rials. The Claimant has calculated and converted its accounts payable at a

rate of 70.6 rials to the dollar, but if we were to use as the basis for conversion the rate existing at the time the Award was 
issued, i.e., at least 86.32 rials to the dollar, then the Claimant’s demands on the basis of the Contract would amount to US$

7,267,507. 
  

The relief sought in the Counterclaim by the Civil Aviation Organization is for compensation for losses allegedly incurred as 
a result of the Claimant’s faulty performance of works done and its delay in performance of the Contract. With regard to 
defects in work, CAO has stated that the Consulting Engineer failed to carry out its contractual obligations correctly and 
carefully and has in various instances been guilty of default. The Consulting Engineer failed to make adequate studies as 

necessary with respect to the underground water channels existing within the airport grounds, or to carry out their demolition 
and filling in. The soil investigations by the Consulting Engineer were totally inadequate and defective. Sufficient care and 
study were not given to the selection of the subcontractor and his technical qualifications and abilities. On the basis of the 

foregoing, CAO suffered damages amounting to 910,060,830 rials. The other part of the CAO Counterclaim concerns delay 
in performance of the Contract. In this connection, CAO has stated that according to the Contract, the Airport project should 

have been completed and ready for service in 1981. However, the state of progress of the work reveals that the actual services
rendered in performing the work lagged far behind the performance schedule provided for in the Contract. As a result, the 

project remained incomplete, and CAO lost its entire capital investment and was deprived of the income which it had 
rightfully expected to receive. CAO also asked that these losses be assessed and awarded as damages. 

  
*26 In light of the provisions of Articles XIX and XXV of the Contract, which designate the competent courts and specify 
applicable law, and in light of the exclusion clause embodied in Article II, paragraph 1, in fine, of the Claims Settlement 

Declaration, the majority conceded that the Tribunal lacked jurisdiction over the claims arising out of this Contract (i.e., the 
principal claim and the Counterclaim) (cf. pages 4 and 5 of the Award). Nevertheless, the majority subsequently adjudicated 
and awarded payment on the Claimant’s principal claim under the guise of another claim, and so in actuality “honored” its 

declared lack of jurisdiction only with respect to Iran’s Counterclaim.
  

II. The Claim of Expropriation 
As stated hereinabove, the Second Party to the said Contract for consulting services consisted of an Iranian firm named 
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Farmanfarmaian and Associates (AFFA) and an American firm (“TAMS”, the Claimant in the present Case). Part of the 
consulting services provided for in the Contract were to be performed in Iran, and part in the United States. Several months 

after the Contract was signed, these two firms established a non-profit company called TAMS-AFFA in accordance with 
Iranian law, in order to provide for coordination of the work and for performing the services in question for the Client. The 

Claimant has alleged that this company was expropriated by the Government of the Islamic Republic of Iran and has brought 
claim against the Government of Iran in demand of US$ 514,536 on this ground, for its share in the said company. This claim 
poses numerous substantive and legal issues, some of which relate to the basic issue of expropriation (Point 1), and others of

which concern the appraisal of TAMS-AFFA’s assets (Point 2).
  

1. (a) With respect to expropriation, the majority prefers to employ the term “taking” or “deprivation.” I myself prefer the 
term “expropriation,” and “any measures affecting property rights”, which have been advanced by the Claimant and are 
employed by the Algiers Declarations. Of course, these terms must be defined within the special context of the Algiers 

Declarations. On another, more appropriate occasion, I shall address myself to this task, but for now I will confine myself to
discussing the Tribunal’s practice in this regard. In AWARD NO. 135-33-1 (Sea-Land Service, Inc. and Islamic Republic of 

Iran), Chamber One of this Tribunal stated in connection with expropriation that: 
“A finding of expropriation would require, at the very least, that the Tribunal be satisfied that there was deliberate 

governmental interference with the conduct of Sea-Land’s operation, the effect of which was to deprive Sea-Land of the use 
and benefit of its investment. Nothing has been demonstrated here which might have amounted to an intentional course of 

conduct directed against Sea-Land. A claim founded substantially on omissions and inaction in a situation where the evidence 
suggests a wide-spread and indiscriminate deterioration in management, disrupting the functioning of the port of Bandar 

Abbas, can hardly justify a finding of expropriation. Thus the claim against the Government of Iran based on expropriation 
must be dismissed.”

  

*27 In that Award, Chamber One has striven at least to determine some of the constituent elements of expropriation. 
Naturally, of course, it is necessary to establish that a property right exists, and to determine its nature. The Government must 

have interfered intentionally with such property rights, and their owner must as a result have been deprived of his property 
and rights. It is particularly important that the existence of such a causal relationship be established. The deprivation of the 
owner’s proprietary rights must have occurred as a result of actions by the Government. Therefore, if an owner personally 
renounces his right to his property and does not attempt to obtain consideration for it; or if the deprivation of the owner’s
property rights results from other factors, the Government obviously will not incur responsibility. Moreover, it has been 

accepted in international law that extraordinary measures taken by a Government in extraordinary situations or in times of 
crisis in order to safeguard its own national interests, will not entail international responsibility. Chamber One has accepted 
this fact as well in its said Award and has furthermore referred in this respect to the Decision by the Mexican-United States 

General Claims Commission: 
“...It is well recognised that in comparable situations of crisis governmental authorities are entitled to have recourse to very 
broad powers without incurring international responsibility. As the Mexican U.S. General Claims Commission said in the 

case of Dickson Car Wheel Co. v. United Mexican States: 
’States have always resorted to extraordinary measures to save themselves from imminent dangers and the injuries to 

foreigners resulting from these measures do not generally afford a basis for claims. The foreigner, residing in a country 
which, by reasons of natural, social or international calamities is obliged to adopt these measures, must suffer the natural 

detriment to his affairs without any remedy.’ (U.N.R.I.A.A. Vol. 4, p. 669 at p. 681-2).”
  
  
  

1. (b) The claim that TAMS-AFFA was expropriated must now be examined and evaluated in light of the approach adopted 
by this Arbitral Tribunal. 

  
Any examination of the claim of TAMS-AFFA’s expropriation and any taking of a decision in this connection, requires that a 

full account be given of this company and its birth, life and demise. Nonetheless, as was stated in my earlier comments, the 
majority merely contented itself with a brief and cursory description of the company, and even this description fails to 
conform to the truth. An important part of the facts and of the Respondents’ defences in this respect have been totally 

concealed. Therefore, I must before all else emphasize that TAMS-AFFA was not a commercial trading company; it was a 
professional organization established several months after the consulting services contract in question was executed. Its 

object was to carry out and perform the professional services envisaged in the Contract. TAMS-AFFA was to submit the said 
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services — which were to be carried out by Farmanfarmaian & Associates and TAMS in Iran and the United States — to 
CAO and receive the fees from CAO, on behalf of and for the account of, these two companies. The company was jointly 
managed by two representatives, one of whom was appointed by AFFA and the other by TAMS. Simultaneous with the 

events attending the Iranian Revolution, performance upon the Contract slowed and finally came to a complete halt toward 
the end of 1978. At the same time, the Farmanfarmaian family also fled Iran. Because the representative appointed by AFFA 
abandoned TAMS-AFFA, a representative was appointed by the Government in July 1979 for the purpose of managing the 

company’s routine affairs and to prevent it from shutting down. On this basis, the Letter of Appointment of Mr. Zarrin Nejad 
(the Government-appointed manager) issued on 24 July 1979, which was submitted to the Tribunal by the Claimant itself, 

states that: 
*28 “Since the principal directors of Abdol Aziz Farmanfarmaian and Associates have abandoned their firm ... you are 

hereby appointed as provisional manager ... in order to prevent closure of the firm...”
  
  

Of course, TAMS-AFFA did not engage in any commercial activities, and appointing a manager was necessary only to 
ensure that the routine affairs of the company, such as watching the office, paying the water and electric bills, and particularly 
paying and settling the accounts of the company’s employees, were taken care of. In August 1979, Mr. Scarin came from the 

United States to Tehran on TAMS’ behalf. At this time, the sum of 34,071,978 Iranian rials, which had been paid by CAO 
into TAMS-AFFA’s account as fees to TAMS, was paid to Mr. Scarin, and through the extremely considerate assistance of 

the Government-appointed manager and CAO, Mr. Scarin was able to convert this money into foreign currency and 
expatriate it from Iran. Moreover, all of the many documents and pieces of correspondence submitted to the Tribunal by the 
Iranian Respondents demonstrate the good understanding and full cooperation between the Government’s representative and 

TAMS, and the joint management of TAMS-AFFA. 
  

TAMS also introduced Mr. Hoshang Danesh as its representative for the management of TAMS-AFFA’s routine affairs, and 
the company was thereby managed as usual, through the cooperation of two individuals — one the representative appointed 

by TAMS, and the other the Government-appointed representative serving as locum tenens for AFFA’s representative — and 
all of the company’s correspondence bears two signatures. Subsequently, around January 1980, Mr. Danesh, the TAMS 

representative, left TAMS-AFFA and Iran without giving prior notice. 
  

It should also be noted that TAMS-AFFA came into existence in order to carry out the consulting services contract. By 1978 
the said Contract had fallen into total abeyance, and as a result TAMS-AFFA lost its raison d’etre; in January 1980, 

simultaneous with the departure of TAMS’ representative, TAMS-AFFA necessarily ceased to exist. In such circumstances, 
how can it be supposed that the said company was expropriated? And how can TAMS allege that TAMS-AFFA was 

expropriated by the Government on 24 July 1979, especially in light of the fact that TAMS’ representative was present in 
Iran in August 1979 and received the monies owed him and converted in into foreign currency, as well as in view of the 

cooperation extended to TAMS in appointing a representative to manage the company? Of course it cannot. Or at least this 
kind of allegation could only be presented before a Tribunal presided over by Mr. Riphagen. In any event, the sum total of 

the majority’s contentions with regard to expropriation of TAMS-AFFA is as follows: 
“After December 1979, TAMS-AFFA ceased all communication with TAMS, neither reporting to it on the status of the TIA 

project and TAMS-AFFA’s finances nor responding to its letters or telexes. It seems evident from the pleading filed by 
TAMS-AFFA in the present case that TAMS-AFFA continues to function, although doubtless at a reduced level of 
employees and expenditures, and that it is being managed by the Government-appointed successors to the original 

Government-appointed manager.”
  
  

*29 This statement raises two points, one concerning the status of the consulting services contract, and the other the financial 
status of the company. As for the Contract, at the time of the occurrence of the revolutionary events in Iran, the two firms 

comprising the Second Party to the Contract left Iran (the Farmanfarmaian family having fled Iran permanently). Therefore, 
even according to the majority’s own statement on page 8 of the Award, by December 1978 or January 1979, the Contract 

had fallen into virtual abeyance; therefore, its status was, and is, perfectly clear. Indeed, rather, one of the CAO’s objections 
to TAMS is that TAMS’ representative suddenly left Iran without notice towards the end of 1979, and that in this way all 

direct relations and contract between CAO and TAMS ceased. Therefore, the cessation of performance on the Contract may 
be more attributable to the acts and conduct of the Consulting Engineers themselves; and in any case, TAMS-AFFA had, and 
has, no conceivable role or duty or actions to take in this respect. As for TAMS-AFFA’s financial status, we should keep in 
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mind that this company had no commercial or investment activities. As the Claimant has alleged, its assets consisted mainil 
of a rial deposit account, amounting to approximately one million U.S. dollars; however, as stated by the Respondents in their 

defence, the company has a net negative worth in light of its obligations, recurrent expenses, settlement of its employees’ 
salary accounts. In these circumstances, there was no need to draw up the company’s balance sheet and report it to TAMS; in 
any event the failure to do so cannot possibly be construed as constituting expropriation. The majority also refers to certain

telexes and letters: what letters and telexes these were, and on what subjects, is not at all clear. 
  

Then, following up its above-cited contention, the majority comes to the conclusion that: 
“In light of these facts, the Tribunal concludes that the Claimant has been subjected to ‘measures affecting property rights’ by 

being deprived of its property interests in TAMS-AFFA since at least 1 March 1980 and that the Government of Iran is 
responsible, by virtue of its acts and omissions, for that deprivation.”

  

In this connection, the following queries might be raised: specifically what measures were taken by the Government? What 
were the Claimant’s property rights? Just how did this measure by the Government affect these rights? Exactly what 

measures, and particularly, what rights? Just what right was the Claimant attempting to exercise? Just how was it prevented 
from exercising these rights as a result of the Government’s intervention? What has it lost? Upon what facts does the 

presumption rest that the company was expropriated on March 1, 1980? The Award by the majority gives no answers and 
mades no contentions with respect to these questions. Naturally, then, it is difficult for me to argue the issue in a void. Still 

more questions arise: Does this “expropriation”, which the majority presumes to have taken place, correspond to the Algiers 
Declaration’s definition of “expropriation”? Isn’t the American arbitrator — and more so, Mr. Riphagen — abusing the 
authority unfortunately vested in this Tribunal on 19 January 1981? The answer to this last question, I believe, is in the 

affirmative, and I therefore refused to sign the Award. 
  

*30 2. Of course, one might suppose with the majority, however, that TAMS-AFFA was expropriated by the Government of 
the Islamic Republic of Iran, and in that event the issue of appraising TAMS-AFFA’s property would arise. Were we to do 

so, only the property of TAMS-AFFA must be appraised; the assets of Mr. “Z” should not also be calculated along with 
TAMS-AFFA’s property. In Exhibit 10 to its Statement of Claim, the Claimant itself appraised TAMS-AFFA’s assets and set 
its own share thereof at $514,536. On the grounds, however, that the alleged accounts due were receivable by TAMS-AFFA, 
the majority has held that TAMS’ demands for accounts receivable under the consulting services contract constituted a part 
of TAMS-AFFA’s assets, and has included them in its calculation of the company’s balance sheet. The following issues are 

to be raised in this connection: 
  

(a) Was the Contract transferred to TAMS-AFFA, and did this company therefore own the invoices and contractual claims 
which the Claimant has sought on the basis of the Contract? Just what was the role and capacity of this company in receiving 

payment on these invoices? 
  

(b) We should bear in mind that these alleged accounts receivable are the very contractual claims which CAO has disallowed 
and which form the subject of the Claimant’s principal claim, and that the majority has stated that the Tribunal lacks 

jurisdiction over this claim and the Counterclaim. That being the case, on what grounds is the majority now authorized to 
adjudicate the said claim? Moreover, these amounts allegedly due constitute at most hypothetical and contingent assets, so 

how can they be entered into and calculated on the company’s balance sheet as confirmed assets?
  

(c) On principle, what responsibility does the Government bear towards these claims? 
  

2. (a) Pursuant to Article I, paragraphs 1 and 2 of the Contract, the immediate Parties and signatories to the consulting 
services contract consisted of CAO on the one part, and Abdol Aziz Farmanfarmaian & Associates (AFFA) and TAMS on 
the other part. In accordance with Article XX, paragraph 1 of the Contract, AFFA and TAMS — that is, the second party to 

the Contract — were not entitled to assign or transfer all or any part of the services relating to the Contract to any other 
person(s) or legal entity(s), or even to their own employees. However, because the second party to the Contract consisted of 

two firms, one of them Iranian and the other American, and because a part of the work was being carried out in Iran and 
another part in the United States, it was provided in Article XX, paragraph 3 of the Contract, in order to coordinate and 

facilitate the works, that: 
“In order to carry out its obligations, the Consulting Engineer may establish and register an independent company in 

conformity to Iranian law. Performance by such company of the services which are the object of the present Contract must 
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not be taken as constituting a transfer of the Contract, and the Consultant’s obligations shall continue to conform to that 
which has been set forth in this Contract and its Annexes. The Consultant may request the Client in writing to pay the cost of 

its services to the said new company.”
  
  

*31 In light of the foregoing, it is certain that the rights arising out of the said Contract belonged exclusively to AFFA and 
TAMS, and that these two entities were jointly responsible for the obligations arising out of the Contract. These rights and 

obligations were incapable of transfer, and they were never transferred to TAMS-AFFA. TAMS-AFFA has never become the 
successor to the immediate Parties to the Contract in their contractual rights and obligations. What has been particularly 

provided for in Article XX, paragraph 3, in fine, of the Contract, is that the Consulting Engineer may in writing request the 
Client — that is, CAO — to pay the fees for its services to TAMS-AFFA. Therefore, if the invoices were submitted to CAO 
by TAMS-AFFA, the role of the latter in this respect was merely that of an intermediary and agent. In actuality, AFFA and 

TAMS, which were carrying out the operations embodied in the Contract, partly in Iran and partly in the United States, 
submitted their documents and invoices to CAO through TAMS-AFFA, having requested that the amounts of those invoices 
be deposited into TAMS-AFFA’s account. This request could certainly have been withdrawn as well; in still more explicit 

terms, these invoices and accounts receivable did not belong to TAMS-AFFA and the latter merely received them 
temporarily on behalf of, and for the account of, AFFA and TAMS, and under no circumstances could they be regarded as 

constituting a part of TAMS-AFFA’s confirmed assets and entered into its balance sheet.
  

It is also important to state that in order to determine TAMS-AFFA’s legal status and the ownership of the invoices, the 
majority referred to the Parties’ practice rather than analyzing the Contract’s articles. While it is in any case improper to rely 
on practice in the face of the explicit terms of these articles and contractual relations, it is also necessary to note that in its 29 
June 1982 Memorial, even the Claimant described TAMS-AFFA as merely an intermediary company and stated that TAMS 
and AFFA had sent the invoices for their services to CAO through TAMS-AFFA; pursuant to the terms of the Contract, the 

Parties’ reciprocal obligations were fixed, despite TAMS-AFFA’s formation. However, even if we were to suppose, 
arguendo, that the Contract was transferred to TAMS-AFFA, with the latter being an independent company, then in that 

event TAMS-AFFA was an Iranian company, and the Claimant did not have the right to control it. Pursuant to Article VII, 
paragraph 2 of the Claims Settlement Declaration, the Claimant cannot bring its contractual claim before this Tribunal, and 

the Respondents particularly emphasized this last issue in their defences. 
  

2. (b) It might be possible to suppose that the consulting services contract was transferred to TAMS-AFFA along with the 
rights and obligations arising therefrom, or to hold that because the latter company took receipt of these invoices, the 

contractual invoices ought therefore to be treated as a part of TAMS-AFFA’s assets, regardless of the capacity in which 
TAMS-AFFA received them, or on what ground. But even with this presumption, still more difficulties emerge. The 
Claimant’s invoices and contractually-based claims have been disallowed and disputed. There is merely one claim; in 

accordance with Articles XIX and XXV of the consulting services contract, and by virtue of the exclusion clause embodied in 
Article II, paragraph 1, in fine, of the Claims Settlement Declaration, interpretation of the provisions of the said Contract and 
adjudication of disputes arising out of the Contract, lie within the sole jurisdiction of the Iranian courts and must be settled in
accordance with the laws of Iran. In light of these provisions, the majority was compelled to declare as well that this Tribunal 

lacks jurisdiction over this claim. Either it has jurisdiction, or it does not. It categorically does not, and there is no third 
solution or compromise. Therefore, the present claim must be settled exclusively by the Iranian courts and in accordance with 

Iranian law. Nonetheless, on the pretext of “evaluation”, the majority arbitrarily adjudicated this claim, acting in a manner 
which cannot be justified and has no legal or logical basis. 

  
*32 As against the Claimant’s claims, there also exists a Counterclaim, which it is neither logical nor just to separate from the

former. In view of all these factors, the Claimant’s alleged accounts receivable constitute at best a hypothetical and 
contingent asset, and this kind of asset cannot be regarded as being a part of TAMS-AFFA’s confirmed assets. Moreover, a 

part of the Claimant’s alleged accounts receivable relate to fees for services which, the Claimant asserts, it performed, but for 
which it has not yet sent an invoice to CAO. The last-mentioned fees had not been demanded as of 19 January 1981 — that 

is, the date on which the Algiers Declarations were signed; furthermore, they were first brought before this Tribunal and 
asserted on 20 October 1981, in the Claimant’s Statement of Claim. For this reason, because on 19 January 1981 there 

existed no claim or outstanding claim, as intended in Article II, paragraph 1 of the Claims Settlement Declaration, in this part 
of the Claimant’s action, the demands and claim embodied in the said section are not, on principle, capable of being 

adjudicated before this Tribunal. In these circumstances, how could these accounts receivable possibly be conceived as 
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constituting a part of TAMS-AFFA’s confirmed assets?
  

Another interesting point remains, which I would like to mention. The assets of TAMS-AFFA, as shown by its balance sheet 
dated March 20, 1979 (Claimant’s rebuttal filed 14 November 1983, Annex I, Attachment 3), which balance sheet has been 
prepared and approved by TAMS and AFFA, the company directors and owner, excluded the accounts receivable under the 
Contract. It is clearly evident that TAMS as a director and owner of the company has admitted that the accounts receivable 
under the Contract were not to be regarded as an asset of TAMS-AFFA. Therefore, how could Judge Riphaghen regard it as 
such? The above-mentioned balance sheet also indicates that as of March 20, 1979, TAMS-AFFA’s liabilities exceeded its 

assets by the amount of 36,118,855 rials. This indicates that the Claimant has a negative interest as of that date. 
  

2. (c) Let us set aside all the preceding matters; let us forget that the Farmanfarmaian family quit Iran and left TAMS-AFFA 
without a responsible officer or supervisor, so that the Government was compelled, in order for TAMS-AFFA’s routine 

affairs to be managed and particularly for its employees’ situation to be decided, to appoint a representative to TAMS-AFFA 
on 24 July 1979 to replace the representative appointed by AFFA. Let us forget that after this appointment was made, Mr. 

Scarin came to Iran on behalf of TAMS from the United States and obtained the moines owing from TAMS-AFFA, and that 
he was able, because of the considerate help of the Government-appointed manager, to convert these monies into U.S. dollars 
and expatriate them from Iran at a time when the export of foreign currency was subject to extremely severe restrictions. Let 

us forget as well that at this time Mr. Scarin designated Mr. Danesh as TAMS’ representative for TAMS-AFFA, and that 
shortly thereafter the latter representative also left Iran without notice. Let us suppose, despite all the facts at hand, that 

TAMS is able today to allege before this Tribunal that TAMS-AFFA was expropriated by the Government of Iran on 24 July 
1979. Let us close our eyes to the object and purpose behind TAMS-AFFA’s formation as well, and suppose that, in

arguendo, TAMS-AFFA was a highlyimportant, foreign-owned manufacturing company, which the Government 
expropriated discriminately. Even then, the act of expropriation would not give rise to an unlimited degree of responsibility.

The Governmenths responsibility is at most confined to those rights and that property which it has expropriated. The property 
and rights of TAMS-AFFA should be determined as of March 1, 1980, the date on which, according to the unsupported 
contention of the majority, the supposed expropriation took place. What property did TAMS lose; of what rights was it 

deprived? At any event, the Government of Iran bears no responsibility with respect to the Claimant’s contractually-based 
claims. As of March 1, 1980, these accounts receivable had not been paid, and for this reason TAMS had itself sent a number 

of telexes from the United States to CAO requesting that the account be settled and fees be paid for the services allegedly 
rendered by it. CAO, however, believed that the fees had been paid in proportion to the amount of work performed and that it 
had no further obligation; in addition, CAO has a Counterclaim of its own. For these reasons, the alleged accounts receivable 
on the basis of the consulting services contract were disallowed, and in this regard, on March 1, 1980, there existed only one 
dispute and one claim. It ought particularly to be noted that TAMS-AFFA does not have the right to bring a claim; it is only 

TAMS (that is, the Claimant), which is a direct Party to and signatory of, the Contract, possesses the right to bring suit. 
Therefore, the supposed and imaginary expropriation of TAMS-AFFA by the Government of Iran constituted, and 

constitutes, no bar to the Claimant’s exercise of its rights. The Claimant could and can bring this claim before the competent
courts. The Government of Iran has not divested TAMS of this right; it has not encroached on the Claimant’s rights in this 

regard, and the Government of Iran cannot conceivably be held responsible on this account. Instead of undertaking this kind 
of legal analysis, however, the majority unfortunately cited a number of definitions of international law and employed the 
term, “full value.” This latter term, however, is peculiar to the United States Department of State and is not a term used in 

international jurisprudence. 
  

*33 It should be noted that “full” compensation, invented by U.S. Secretary of State Hull in his letter to the Mexican 
Government in 1938, is a myth and does not reflect the reality of international law. It goes without saying that the United 

States Department of State, as a matte of course, is in no position to represent its views as constituting international 
consensus. In this respect, even the editors of the Restatement of the Foreign Relations Law of the United States (Revised) 
have rightly rejected the Hull formula and “full” compensation as reflecting the state of international law. See the Editorial 

Comment by Oscar Schachter in The American Journal of International Law, entitled “Compensation for Expropriation,” 78
AJIL 122-125 (1984). Yet Mr. Riphagen, unfortunately but not surprisingly, followed the position taken by the United States 
Department of State, in particular the one detailed by that Department in a letter to the American Law Institute on 14 April 

1983 (U.S. Department of State Bulletin of June 1983, Vol. 83/No. 2075 at 52 and 53; 78 AJIL 176 (1984). 
  

Mr. Riphagen’s reference to the archaic cases of Chorzow Factory and Norwegian Shipowners Claims is out of context and 
totally irrelevant to the case presently under consideration. These two age-old cases should be confined to their special facts; 
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moreover, they never refer to the myth of “full” compensation. The former refers only to a duty to payment of “fair”
compensation, while the latter speaks of “just” compensation determined by fair actual value at the time and place in view of 
all surrounding circumstances. See Schachter, supra, at 123. Mr. Riphagen’s decision prompts even more regret, considering 
the sobering reality that none of the Parties ever argued any of these questions, and the shallowness of his decision becomes 

even more obvious in light of the following well-known facts, also reiterated by Professor Schachter: 
“It was clear that European state practice showed substantial deviation from what one would ordinarily understand as “full”

compensation or as prompt and effective payment. American scholars, by and large, came to share the views of their 
European counterparts and in the postwar period they increasingly challenged the official U.S. view on the Hull standard. In 
particular, their examination of state practice in cases of postwar nationalization showed that compensation was less than full 
value (or fair market value), and that payments were deferred and often made in nonconvertible local currency. To maintain 

that the Hull formula was law seemed far removed from reality.” (Id., at 124) 
  
  

III. Method of Appraisal 
The Contract is accompanied by two Annexes (A and B). Annex A, in eight parts, specifies the technical services which were 

the object of the Contract. 
  

Annex B to the Contract discusses the mechanism relating to the Consulting Engineer’s fee, down payments, monthly 
instalments and, finally, final reconciliation of the account. For the first part — i.e., the Master Plan — a fixed amount of 

money was envisaged, but the Consulting Engineer’s fees under Parts Two, Three, Four and Five of the Contract were to be 
paid as a specific percentage of the construction costs; said construction costs, and their component elements, are described 

therein as well. It is impossible, of course, to determine the construction costs because the works were not completed. 
However, the over-all project budget, and the detailed budget for the various parts of the project, had been determined, so that 
it is entirely certain that the construction costs could not and must not exceed this approved budget. In order to determine the 
Consulting Engineer’s fees under existing conditions, it is necessary to determine what percentage of the work in each part 

the Consulting Engineer performed, and in this respect the claim and the defence are in essential disagreement. The 
Claimant’s assertions in connection with certain of these parts appear particularly unreasonable. The photographs relating to 

the Airport project which were submitted to the Chamber by the Iranian Respondents, demonstrated that the Airport is only in 
the initial stages of the topographical survey. Construction work, and the subcontractors’ works, have not been completed. 

The project grounds are merely open lands, and have not even been graded. Yet, in such circumstances, the Claimant asserts 
that it has completed 40% of the management of the project, which seems difficult indeed to accept. Moreover, the Iranian 

Respondents have objected to the quality of the work actually performed. Determination of the proportion of work performed 
under each part, and investigation of the quality of the work, represents a complex and totally technical matter outside the 

competence of this Tribunal, and it requires an expert opinion. In this regard, throughout the Hearing, CAO profferred 
detailed reasons explaining why technical expert opinions were necessary for evaluating the works performed by the 

Claimant and all the other technical and financial aspects of the case, and thus requested that the Tribunal refer the matter to 
an expert opinion. Nonetheless, despite this request and in particular despite all the technical and financial issues involved, 

the majority refused to appoint an expert and instead arbitrarily evaluated the Claimant’s demands.
  

Conclusion 
*34 A. Pursuant to Article V of the Claims Settlement Declaration, the Tribunal “shall decide all cases on the basis of respect 

for law.” Furthermore, pursuant to Article 32, paragraph 3 of the Tribunal Rules: 
“The arbitral tribunal shall state the reason upon which the award is based...”

  
  

With this aim in mind, an award by the Tribunal should contain a fully clear description of the facts and contentions of the 
parties. The objections and contentions advanced by the parties to the case should all be set forth in detail in the award, and
the Tribunal should explain in detail its grounds and reasons for its award. The Tribunal award should also be responsive to 
the grounds and contentions of the parties to the case. Unfortunately, however, the present Award by the majority fails to set
forth the facts in the case. It is not clear which claims are attributed to which Iranian organizations, and the majority does not 
even state what relief was sought in the various claims, or on what grounds. As for CAO’s Counterclaim, it is merely referred

to Vaguely and tersely in a line or so. The Award fails to pose the substantive and legal issues attending expropriation, 
especially with respect to appraisal of TAMS-AFFA’s assets.
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Pursuant to the relevant terms and conditions of the consulting services contract, the said Contract was subject to the laws of 
Iran, and the interpretation of the said Contract and the adjudication of all disputes arising therefrom lay within the exclusive 
jurisdiction of the Iranian courts. In light of these provisions, and in particular in view of the exclusion clause contained in 
Article II, paragraph 1, in fine, of the Claims Settlement Declaration, the majority acknowledged that the Tribunal lacks 

jurisdiction over the claim and the counterclaim arising out of the said Contract. Subsequently, however, it adjudicated the 
Claimant’s claim separately from the counterclaim on the pretext of the imaginary expropriation of TAMS-AFFA, and 

awarded payment thereon. What is the source of the majority’s newfound competence to adjudicate this claim? And how can 
the claim be disassociated from the counterclaim? 

  
The accounts receivable allegedly due the Claimant under the Contract have been repudiated and are the subject of dispute, 

and so constitute at best a merely contingent asset. As against this contingent asset, there exists the counterclaim — that is, a 
contingent debt — as well, and these contingent assets and debts cannot be taken in isolation from one another. Nonetheless, 

in violation of all relevant legal and accounting principles, the majority took note of the former as constituting confirmed 
assets of TAMS-AFFA and yet ignored the second, namely, CAO’s counterclaim. Such an adjudication lacks all rational 

basis and appears to be a flagrant example of discrimination. 
  

The Contract at issue was a technical contract. Determining the Consulting Engineer’s fee presents complex technical and 
financial issues and absolutely requires recourse to an expert opinion; and yet the majority has arbitrarily assigned a figure of 
US$ 5,594,405, equivalent to 400,000,000 Iranian rials. The majority fails to utter a single word in answer or explanation of 

just how it arrived at this figure, what were the bases for its calculations, how it has managed to solve the technical and 
accounting problems involved, and what response it has to Iran’s defences. The Award by the Chamber involves a judgement 
in excess of eight million dollars (the judgement amount plus interest) and yet it fails to contain a single word justifying and 

arguing in support of this computation. Such being the case, even a simple law student will discern that this arbitral 
proceeding does not constitute an honorable judicial and arbitral process. I earlier avowed that Mr. Riphagen had failed to 

study Iran’s Defence or the technical and accounting aspects of the case. Three figures “A”, “B”, and “C” were proposed to 
him and he selected one of these, in ignorance of what it comprised and represented. This being the case, if the person who 
submitted the figures to him had proposed instead figures “D”, “E”, and “F”, Mr. Riphagen would have selected one of the 

latter group. 
  

*35 Moreover, it is possible for the Tribunal to err in making its appraisal and calculations, and so naturally either of the 
Parties to the claim will be entitled to bring the details to the attention of the Tribunal within a specified period of time and 

request that the Award be amended. In this regard, Article 36 of the Tribunal Rules states: 
“1. Within thirty days after the receipt of the award, either party, with notice to the other party, may request the arbitral 

tribunal to correct in the award any errors in computation, any clerical or typographical errors, or any errors of similar nature. 
The arbitral tribunal may within thirty days after the communication of the award make such corrections on its own 

initiative.”
  
  

The Chamber has not provided any explanation of its method of appraisal or calculation in this case. Therefore, the Parties to
the case are completely unable to check its calculations, and so if the Chamber has committed an error, it will be utterly 

impossible to correct it. 
  

In accordance with the principles of good faith and effectiveness, which are well-established and well-known principles of 
international law, international treaties must be interpreted and carried out in good faith. Interpretation in particular must be 

made in such a way so as to ensure that the provisions of a clause are fully implemented, in the manner intended by the 
governments which have signed that agreement. In the present case, Mr. Riphagen has acted in direct violation of both of 
these principles. By virtue of the exclusion clause embodied in Article II, paragraph 1, in fine, of the Claims Settlement 

Declaration, the claim arising out of the consulting services contract lay outside the jurisdiction of the Tribunal. Initially, Mr. 
Riphagen admitted the Tribunal’s lack of jurisdiction, and yet he subsequently submitted the Claimant’s contractual claim to 
adjudication by resorting to a different tactic. In this way, he has to all effect violated the exclusion provisions of Article II, 

paragraph 1, and prevented their implementation. 
  

The Tribunal should take its decisions only after entirely free and democratic deliberations and discussions, and its Decisions 
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should reflect a completely impartial legal opinion. Deliberations require study, thought and reflection; and all of the 
substantive and legal issues in a case ought, together with all the contentions advanced by the parties, to be analyzed and 

examined impartially and in good faith. Without question, if after such a free and legal analysis and examination the Tribunal
arrives unanimously, or by a majority, at a legal conclusion and that conclusion forms the basis of the Tribunal’s Decision, 
then of course such a legal decision or ruling must be respected. Unfortunately, however, this is not the case in the present 

instance. This Decision by the Chamber is not the result of a legal analysis and examination, and it demonstrates the 
majority’s intention to transfer millions of dollars of Iran’s assets to the United States. I am totally convinced of this fact and
for this reason refused to sign the Award. It is unfortunately now impossible to conduct an impartial and proper arbitration in 

Chamber Two; and the arbitrator appointed by the United States is consciously deriving benefit from and exploiting the 
unfavorable conditions prevailing within this Chamber. 

  
*36 B. The issue of nullifying and setting aside an arbitral award has been a topic of discussion for many years. The issue 

having been raised in 1873 in the Institute of International Law, the Institute adopted the position that under certain 
circumstances an arbitral award can be nullified ab initio. According to Article 27 of the Draft Regulations for International 

Arbitral Procedure: 
“The arbitral decision is null in the event of a null compromis, excess of power, the proven corruption of one of the 

arbitrators, or an essential error.1

  

This doctrine also regards as null and void, awards in which arbitrators have exceeded their powers or failed to observe and 
respect fundamental rules of arbitration. In the opinion of the French jurist, Dr. Albert Acremant: 

“To exceed their powers, the arbitrators have only to accord to one party satisfaction greater than that allowable to them by 
the compromis, or, they have only to neglect the provisions of that compromis relating to procedural matters.”2

  
  

In light of all the foregoing, the majority has acted ultra vires in this case; the Award is contrary to the principles of law and 
therefore null, void, and unenforceable. 

  
Dated, The Hague 27 July 1984 

  
Dr. Shafie Shafeiei 

  

Iran - U.S.Cl.Trib. 1984 

Tippetts, Abbett, Mccarthy, Stratton v. Tams-affa 

Footnotes

1 The BHRC forum selection clause provided:
All disputes arising out of this Subcontract, or the interpretation and understanding of its provisions between the parties, which 
cannot be settled through amicable negotiations or correspondence, shall first be referred to a committee composed of a 
representative of each of the Employer, Housing Organization, and Subcontractor. In case no agreement can be reached or if one of 
the parties does not agree with the judgment of the majority of the committee, the dispute will be settled according to the laws of
Iran by reference of it to competent courts of Iran.

2 See Chorzow Factory Case (Merits) (Ger. v. Pol.), 1928 P.C.I.J. Ser. A, No. 17, at 47 (Judgement of 13 September); Norwegian 
Shipowners’ Claims (Nor. v. U.S.), 1 U.N. Rep. Int’l Arb. Awards 307 (1922). The parties in this case have not argued the question 
of the relevance of the investment protection provisions of Article IV, paragraph 2 of the Treaty of Amity of 15 August 1955 
between Iran and the United States.

3 See 8 Whiteman, Digest of International Law 1006-20; Christie, What Constitutes a Taking Under International Law? 38 Brit. 
Y.B. Int’l. Law 307 (1962); and the Lena Gold-field’s Case reprinted in Nussbaum, The Arbitration Between the Lena Goldfield’s, 
Ltd. and the Soviet Government, 36 Cornell L.Q. 31 (1950).

4 While tax and social security premium liabilities of TAMS-AFFA must be estimated for purposes of valuing TAMS-AFFA, the 
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alleged separate tax and social security liability of TAMS, are, of course, irrelevant to the value of TAMS-AFFA.

5 Article XX(3) provided:
For the purpose of carrying out its obligations, the Consultant may establish an independent entity under the laws of Iran and
register the same. Execution of the service of this Contract through such entity shall not be considered as a transfer of this Contract 
and the Consultant’s obligations shall remain the same as per this Contract and its Appendices thereof. The Consultant may submit 
a written request to the Client asking for the deposition of the remuneration in the account of such equity.

6 Inasmuch as the tax and social security premium counterclaims and the monies owing for work performed on the TIA project could 
not be presented directly to this Tribunal, the Tribunal’s collateral consideration of those items is not res judicata. See K. Carlston, 
The Process of International Arbitration 88 (1946).

7 See generally, B. Cheng, General Principles of Law as Applied by International Courts and Tribunals 149 (1953).

1 Of course, the Claimant’s alleged demands were, like TAMS-AFFA’s funds, in Iranian rials, which the Claimant has evaluated at 
the rate of 70.6 rials to the dollar, but if we consider the exchange rate as of the date of issuance of the Award, which was at least
86.32 rials, then the amount of the remedy sought by the Claimant in connection with the contractual claim and the claim of 
expropriation, will in fact be as follows:

1 Annuaire de l’Institut de Droit International, 1st year, 1877, p. 133. Emphasis added. Translated from the original French: “La 
sentence arbitral est nulle en cas de compromis nul ou d’exces de pouvoir ou de corruption prouvee d’un des arbitres ou d’erreur 
essentielle.”

2 La procedure dans les arbitrages internationaux, Paris, 1905, p. 163. Translated from the original French: “Pour exceder leurs 
pouvoirs, les arbitres n’auront qu’a accorder a une partie des satisfactions plus grandes que celles que leur permittait le compromis, 
ou bien ils n’auront qu’a negliger les regles de ce meme compromis quant a la procedure a suivre.”

Paul Reuter, Driot international public, Paris, 1968, p. 284; Pierantoni, “La procedure dans les arbitrages internationaux,” R.C.I.L.C.,
1898, pp. 456-7; Guermanoff, L’exces de pouvoir de l’arbitre Paris, 1929, p. 60.

Iran Award 141-7-2 (Iran-U.S.Cl.Trib.), 6 Iran-U.S.C.T.R. 219, 1984 WL 301305 
End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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(3) The exclusion of taxation measures: Article XII(l) of the BIT 

133. The Respondent's third and main jurisdictional objection is that the present claim is 
inextricably associated with a "taxation measure" and therefore excluded from the scope of 
the BIT by Article XII( 1) except in so far as it concerns the expropriation claim under Article 
VIII. The terms of Article XII were set out in paragraph 108 above. 

134. The Claimant's position at the jurisdictional phase, as summarised by the Tribunal in 
its Jurisdictional Award, was that: 

"the essential dispute concerns the meaning of the participation factors agreed under 
the oil contracts; in particular, whether they were concluded on the assumption of a 
certain fiscal balance concerning the existing practice of V AT recovery. At most, in 
the Claimant's view, the dispute concerns the relationship between the participation 
factors and V AT liability, and therefore falls partly within and partly outside the scope 
of Article XII... A dispute as to the content and meaning of the oil contracts is not a 
dispute, or at least not exclusively a dispute, as to a taxation measure within the 
meaning of the BIT."86 

By contrast, the Respondent took the position that the participation factors had no relevance 
whatsoever to V AT liability "which depends on nothing but the tax laws of Ecuador". 87 

13 5. In its pleadings in the present phase, the Respondent argued once more that all of 
EnCana's daims concern simply the issue of tax refunds, and they have no validity 
independent of the denial of VAT. It took issue with the Claimant's assertion that there is 
agreement at the lev el of principle that En Cana is entitled to be reimbursed in respect of V AT 
paid in respect of inputs to exports and that the only disagreement concerns whether the 
participation factors already allow for these costs. According to Ecuador, EnCana is not 
entitled to any refund of VAT as a matter of Ecuadorian law, both in terms of the original 
meaning of the law and in the light of Interpretative Law No. 2004-41 (2004). It expressly 
denies the position attributed toit by EnCana "that EnCana is entitled to a refund and that the 
refund was granted through a contract. "88 

136. As to the issue of the Participation Contracts, the Respondent argues that these do not 
entitle COL and AEC to a tax refund; this is a matter for the ITRL. Rather, it argues that the 
calculation of the X factors under the Contracts were intended to take account of all taxes and 
other costs, and it is in this sense that the companies are in effect compensated by the 
participation factors. 89 

13 7. As regards the Denying Resolutions, the Respondent admits ( as is plainly the case) 
that SRI did initially justify its position on the basis that V AT costs were covered by the 
Participation Factor. But the significance of this fact is said to be eliminated by the fact that 

86 

87 

88 

89 

Tribunal's Decision on Jurisdiction, 27 February 2004, §34. 
Ibid., §35. 
Respondent's Rejoinder, 25 June 2004, §93. 
Ibid., § §99-10 l. 
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in later resolutions and in the court proceedings, SRI justified the decisions on the basis that 
the companies were not entitled to refonds as a matter ofEcuadorian law in any case.90 

138. In response EnCana stresses that SRI in the initial Denying Resolutions had claimed 
that the relevant provisions of the tax legislation was not applicable because of 
reimbursement through the Pruticipation Contracts.91 It notes that the Tribunal in the 
Occidental award characterised the dispute as one about whether the refond was secured 
under the X factors. 92 It submits that, despite Ecuador's efforts to frame the actions taken by 
SRI as "taxation measures", SRI's actions were based on a conclusion as to the scope of the 
Participation Contracts, and accordingly the daim does not relate solely to "taxation 
measures" within the meaning of Article XII. 93 

139. In addition, EnCana argues that: 

(1) the sums claimed were not taxes but rather "refonds and credits of amounts 
collected by [COL and AEC] in respect of which they are to actas collection 
agents only", since according to the "destination" principle universally adopted 
in V AT systems, exporters are not subject to taxation via V AT in respect of 
business-ta-business transactions;94 

(2) the "idiosyncratic" application of V AT refond rules to experts of oil (in 
distinction with other like products such as eut flowers) amounts to 
discrimination; "taxation measures" are by definition measures of a general 
character, not ad personam exactions.95 

(3) that Article Xll(l) should not be read as permitting measures of SRI adopted 
in clear disregard of the applicable provisions of domestic law, contrary to 
Andean Community Law and in violation of almost universal practice m 
relation to the granting of V AT credits and refunds.96 

140. The Tribunal will consider, first, the extent to which matters conceming V AT liability 
fall in principle within the scope of the exemption for taxation measures in Article XII(l); 
secondly, whether SRI's initial reliance on the Participation Contracts takes EnCana's daim 
outside the scope of that exemption; thirdly, the position of Petroecuador; fourthly, the 
internai developments in Ecuador, including domestic decisions and the dismissal of the 
justices of the Supreme Court, apparently on grounds related to the dispute with the oil 
compan1es. 

90 Ibid., § 102. 
91 Claimant's Response, 10 August 2004, §§ 190, 194. 

Claimant's Response, 10 August 2004, §200, referring to Occidental Award, §74: "the paities do not 
dispute the existence of the tax or its percentage. What the parties really discuss is whether its refund has been 
secured under Factor X of the Contract, as claimed by the Respondent, or ifthat is not the case, whether, as 
argued by the Claimant, it should be recognized as a right under Ecuadorian Tax Law." 
93 Claimant's Response, 10 August 2004, §§201-202. 

92 

94 Ibid., §§203-4. 
95 Ibid., §§205-6. 
96 Ibid., §§210-20. 
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(a) The scope of the exemption for "taxation measures" 

141. The term "taxation measures" is not defined in the BIT, although Article I(i) of the 
Treaty defines the term "measure" to include "any law, regulation, procedure, requirement or 
practice". 

142. In the Tribunal's view, the term "taxation measures" should be given its normal 
meaning in the context of the Treaty. In particular, the Tribunal would make the following 
observations as to the meaning of the term. 

(1) It is in the nature of a tax that it is imposed by law. Tax authorities are not 
robber barons writ large, and an arbitrary demand unsupported by any 
provision of the law of the host State would not qualify for exemption under 
Article XII. On the other hand, as the Respondent stressed, the Tribunal is not 
a court of appeal in Ecuadorian tax matters, and provided a matter is 
sufficiently clearly connected to a taxation law or regulation ( or to a 
procedure, requirement or practice of the taxation authorities in apparent 
reliance on such a law or regulation), then its legality is a matter for the courts 
of the host State. 

(2) There is no reason ta limit the term "taxation" to direct taxation, nor did the 
Claimant suggest it should be so limited.97 Thus indirect taxes such as VAT 
are included. 

(3) Having regard to the breadth of the defined term "measure", there is no reason 
to limit Article XII(l) to the actual provisions of the law which impose a tax. 
Ail those aspects of the tax regime which go to determine how much tax is 
payable or refundable are part of the notion of "taxation measures". Thus tax 
deductions, allowances or rebates are caught by the term. 

(4) The question whether something is a tax measure is primarily a question of its 
legal operation, not its economic effect. A taxation law is one which imposes 
a liability on classes of persons to pay money to the State for public purposes. 
The economic impacts or effects of tax measures may be unclear and 
debatable; nonetheless a measure is a taxation measure if it is part of the 
regime f Qr the imposition of a tax. A measure providing relief from taxation is 
a taxation measure just as much as a measure imposing the tax in the first 
place. In the case of VAT, the Tribunal does not accept that the system of 
collection and recovery of VAT, even if it may be revenue-neutral for the 
intermediate manufacturer or producer, is any less a taxation measure at each 
stage of the process. A law imposing an obligation on a supplier to charge 
V AT is a taxation measure; likewise a law imposing an obligation to account 
for V AT received, a Iaw entitling the supplier to offset V AT paid to those from 
whom it has purchased goods and services, as well as a law regulating the 
availability of refonds of V AT resulting from an imbalance between an 
individual's input and output VAT. 

97 In the Occidental arbitration, the claimant argued that the somewhat differently worded US provision 
was limited to direct taxation - an argument rejected by the Tribunal: Occidental Award, §69. 
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143. Thus even if it were the case that the position of an intermediate producer was in 
substance that of a tax collector or a tax conduit (the actual incidence of the tax being on the 
ultimate consumer), nonetheless the legal provisions dealing with the position of the 
intermediate producer and its rights and obligations in relation to the process of V AT 
accountability, including an entitlement to refunds, would still be "taxation measures" within 
Article XII(l). And if a law is a taxation measure, then any executive act apparently (and not 
merely colourably) implementing that law is equally a taxation measure. 

144. Claimant argues that Ecuador is acting inconsistently: on the one hand SRI is refusing 
to allow a V AT rebate on the basis that all the costs of oil operations are covered by the 
participation factor in the Participation Contract; on the other hand, it is not the case that the 
participation factor does so. V AT recovery was never an issue at the time the participation 
factors were negotiated, and ( despite the direction given by the President of Ecuador in his 
letter of 27 October 2003) Petroecuador has declined to renegotiate under the "economic 
balance" clause of the participation agreements on the basis that V AT refunds are a matter for 
SRI. The Tribunal will turn in due course to the question ofrenegotiation of the participation 
factors. For present purposes, however, the point is that even if the Claimant is right in its 
characterisation of the situation, the dispute about V AT refunds is still one concerning 
"taxation measures". 

145. The same conclusion applies to the Respondent's characterisation of the issue. In the 
Respondent's view, whether oil companies can reclaim VAT has nothing to do with the 
participation factor; the question is whether they are engaged in ''fabricaci6n" within the 
meaning of the Ecuadorian law. That is self-evidently a matter covered by the phrase 
"taxation measures"; and this Tribunal is not a court of appeal in, and (subject to the two 
exceptions set out in Article XII) has no jurisdiction over taxation matters. It does not matter 
whether Ecuador is right or wrong about the ''fabricaci6n" argument. It is a question to be 
settled by the taxation courts ofEcuador in accordance with the law ofEcuador. 

146. As noted above, EnCana argues that the SRI has been inconsistent in its application of 
the law, denying that oil producers are engaged in ''fabricaci6n" or manufacture while 
allowing V AT refonds to traders such as exporters of eut flowers or minerai exporters who do 
not alter the character or quality of their product through the process of extraction and 
transport. The Tribunal notes that at least one of the Ecuadorian tax officials who gave 
evidence admitted that it might well be necessary for SRI to examine such cases in the light 
of the interpretation now adopted.98 But even if (as the Tribunal is inclined to conclude) SRI 
has not been consistent in its interpretation of Article 69 A the essential point is that the 
obligations not to discriminate and to act in an equitable manner as between different classes 
of investors - obligations that may be derived from Articles II and IV of the BIT - do not 
apply to taxation measures. Even if SRI has applied the V AT rules in an "idiosyncratic" 
rnanner, this does not lead to the conclusion that its conduct falls outside the scope of the 
exclusion for taxation measures. The demands were made by authorised tax officiais in 
purported compliance with the relevant law; they were subject to review by the tax courts and 
eventually by the Taxation Chamber of the Supreme Comt. They bear all the marks of a 

98 Mr Venegas, Day 3: p. 5, lines 5-16; cf. Dr de Mena, Day 4, p. 70, lines 1-9. 
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taxation measure - whether a lawful one under Ecuadorian law it is not for the Tribunal to 
decide. 

147. Similar considerations apply to EnCana's argument that SRI's denial of VAT refonds 
constitutes a breach of applicable Andean Community Law, or even of generally accepted 
international standards for the application of the destination principle in V AT laws. In 
Occidental the tribunal accepted the argument that Andean Community law at the relevant 
time required the adoption of a thorough-going version of the destination princi ple. 99 Even if 
this is so (the matter was earnestly re-debated before the present Tribunal), nonetheless a 
V AT law maintained in violation of Andean Community law would not cease to be a taxation 
measure for the purposes of Article XII(l ). As to the argument about commonly accepted 
international standards (also extensively debated before it), the Tribunal has doubts as to the 
extent to which even widespread common practice in applying the destination principle 
would go to form a rule of customary international law in the absence of some aiiiculated 
common sense of obligation to that effect (of which there is no evidence). But again the 
Tribunal need not decide the point: its jurisdiction does not extend beyond applying the BIT, 
and a taxation measure does not cease to qualify as such because it is arguably in breach of 
commonly accepted substantive standards for such measures. 

148. In reaching this conclusion the Tribunal has not taken into consideration the 
Interpretative Law but has relied only on the legal situation as it existed previously. It notes 
but does not need to resolve the controversy as to the constitutional validity of the 
Interpretative Law published on 11 August 2004 and as to whether it has been §iiven 
retrospective effect, e.g. by the decision of the District Tax Court of 26 April 2005.1 0 In 
other contexts a retrospective change in the law, deeming some demand to be covered by a 
taxation law which was not so covered at the time, might well not attract immunity from 
scrutiny under A1iicle XII(l). Thus conduct not involving a taxation measure which violated 
Article II of the BIT at the time it was committed would not acquire the character of a 
taxation measure for the purposes of the BIT by being retrospectively labelled as such. 101 But 
the Tribunal does not understand how an existing measure, in principle covered by the Article 
XII(l) exclusion, could cease to be so covered by reason of the passage of the Interpretative 
Law. Either the Interpretative Law is valid under the Constitution of Ecuador, in which case 
it partakes of the same character as the law it interprets; or it is not, in which case the 
previous law remains in place and has the same legal character in terms of the BIT. 

149. For these reasons, the Tribunal concludes the EnCana's claim so far as it relates to the 
entitlement of the subsidiaries to V AT refonds is excluded from the scope of the BIT by 
Article XII as a "taxation measure", subject to the exception for expropriation. 

99 Occidental Award, §§ 145-152. 
See Petr6leos Colombianos Ltdv. Director General ofSRJ (No.20115-2660 S-I-S-V), provided as an 

attachment to the letter sent by Counsel for the Respondent dated 16 May 2005 in response to the Tribunal's 
Questions of 4 April 2005. 
101 The breach of the BIT having occurred could not be retrospectively excused, or responsibility for it 

100 

excluded, by a provision of internai Iaw: cf ILC Articles on Responsibility of States for Intemationally 
Wrongful Acts, annexed to GA resolution 56/83, 12 December 2001, Articles 4, 32. 
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AWARD 

For the foregoing reasons, the Tribunal: 

(1) unanimously holds that the Claimant's daims, exceptas they relate to Article VIII of 

the BIT, are outside its jurisdiction by reason of Article XII of the BIT; 

(2) by majority rejects EnCana's claim based on Article VIII of the BIT; 

(3) unanimously holds that Ecuador shall be responsible for reimbursing EnCana the 

sums it has deposited with the LCIA as deposit-holder in colUlection with the costs of 

the arbitration, in the amount of $330,267.44, and that otherwise each party shall bear 

its own costs of representation in these proceedings. 

Done at London in English and Spanish, both versions being equally authoritative. 

r ---/ -.... ..... 

f n. cio Grigera j 
~ember ~// 

.,,.,..,...-·~ 
3 F~pmary 2006 

~J:;;.:e~ 
President of the Tribunal 

~~---
~- Christopher Thomas 
Member 
,,u> P6~(/~ ~"~ 
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  The meeting was called to order at 11.15 a.m. 
 
 

Adoption of the agenda 
 

 The agenda was adopted. 

Non-proliferation 
 

 The President (spoke in Spanish): I should like 
to inform the Council that I have received letters from 
the representatives of Germany and the Islamic 
Republic of Iran, in which they request to be invited to 
participate in the consideration of the item on the 
Council’s agenda. In conformity with the usual 
practice, I propose, with the consent of the Council, to 
invite those representatives to participate in the 
consideration of the item, without the right to vote, in 
accordance with the relevant provisions of the Charter 
and rule 37 of the Council’s provisional rules of 
procedure. 

 There being no objection, it is so decided. 

 At the invitation of the President, Mr. Khazaee 
(Islamic Republic of Iran) and Mr. Wittig 
(Germany) took the seats reserved for them at the 
side of the Council Chamber. 

 The President (spoke in Spanish): The Security 
Council will now begin its consideration of the item on 
its agenda. The Security Council is meeting in 
accordance with the understanding reached in its prior 
consultations. 

 Members of the Council have before them 
document S/2010/283, which contains the text of a 
draft resolution submitted by France, Germany, the 
United Kingdom of Great Britain and Northern Ireland 
and the United States of America. 

 It is my understanding that the Council is ready 
to proceed to the vote on the draft resolution before it. 
Unless I hear any objection, I shall put the draft 
resolution to the vote now. 

 There being no objection, it is so decided. 

 I shall now give the floor to members of the 
Council wishing to make statements before the voting. 

 Mrs. Viotti (Brazil): Brazil will vote against the 
draft resolution. In doing so, we are honouring the 
purposes that inspired us in the efforts that resulted in 
the Tehran declaration of 17 May. We will do so 
because we do not see sanctions as an effective 

instrument in this case. Sanctions will most probably 
lead to the suffering of the people of Iran and will play 
into the hands of those on all sides who do not want 
dialogue to prevail. Past experiences in the United 
Nations, notably the case of Iraq, show that the spiral 
of sanctions, threats and isolation can result in tragic 
consequences. 

 We will vote against the draft resolution also 
because the adoption of sanctions at this juncture runs 
counter to the successful efforts of Brazil and Turkey 
to engage Iran in a negotiated solution with regard to 
its nuclear programme. 

 As Brazil has stated repeatedly, the Tehran 
declaration adopted on 17 May is a unique opportunity 
that should not be missed. It was approved by the 
highest levels of the Iranian leadership and endorsed 
by Iran’s parliament. The Tehran declaration promoted 
a solution that would ensure the full exercise of Iran’s 
right to the peaceful use of nuclear energy while 
providing full, verifiable assurances that Iran’s nuclear 
programme has exclusively peaceful purposes. We are 
firmly convinced that the only possible way to achieve 
this collective goal is to secure Iran’s cooperation 
through effective and action-oriented dialogue and 
negotiations.  

 The Tehran declaration showed that dialogue and 
persuasion can do more than punitive action. Its 
purpose and result were to build the confidence needed 
to address the whole set of aspects of Iran’s nuclear 
programme. As we explained yesterday, the joint 
declaration removed political obstacles to the 
materialization of a proposal by the International 
Atomic Energy Agency in October 2009. Many 
Governments and highly respected institutions and 
individuals have come to acknowledge its value as an 
important step to a broader discussion on the Iranian 
nuclear programme. 

 The Brazilian Government deeply regrets, 
therefore, that the joint declaration has neither received 
the political recognition it deserves nor been given the 
time it needs to bear fruit. Brazil considers it unnatural 
to rush to sanctions before the parties concerned can sit 
and talk about the implementation of the declaration. 
The Vienna Group’s replies to the Iranian letter of 24 
May, which confirmed Iran’s commitment to the 
content of the declaration, were received just hours 
ago. No time has been given for Iran to react to the 
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opinions of the Vienna Group, including to the 
proposal of a technical meeting to address details. 

 The adoption of sanctions in such circumstances 
sends the wrong signal to what could be the beginning 
of a constructive engagement in Vienna. Also of great 
concern was the way in which the permanent members, 
together with a country that is not a member of the 
Security Council, negotiated among themselves for 
months behind closed doors.  

 Brazil attaches the utmost importance to 
disarmament and non-proliferation, and our record in 
this domain is impeccable. We have also affirmed, and 
reaffirm now, the imperative for all nuclear activity to 
be conducted under the applicable safeguards of the 
International Atomic Energy Agency, and Iran’s 
activities are no exception. We continue to believe that 
the Tehran declaration is sound policy and should be 
pursued. We hope that all parties involved will see the 
long-term wisdom of doing so.  

 In our view, the adoption of new sanctions by the 
Security Council will delay rather than accelerate or 
ensure progress in addressing the question. We should 
not miss the opportunity to start a process that can lead 
to a peaceful, negotiated solution to this question. The 
concerns regarding Iran’s nuclear programme raised 
today will not be resolved until dialogue begins. By 
adopting sanctions, this Council is actually opting for 
one of the two tracks that were supposed to run in 
parallel — in our opinion, the wrong one. 

 Mr. Apakan (Turkey): Turkey is fully committed 
to its responsibilities in the field of non-proliferation, 
and as such is a party to all major international 
non-proliferation instruments and regimes. We do not 
want any country in our region to possess nuclear 
weapons. Such a development would make even more 
difficult the attainment of the goal of establishing a 
zone free of weapons of mass destruction in the Middle 
East, to which Turkey attaches great importance. 

 Turkey would like to see the restoration of 
confidence within the international community 
concerning the exclusively peaceful nature of Iran’s 
nuclear programme. To that end, we see no viable 
alternative to a diplomatic and peaceful solution. It is 
in that understanding that, together with Brazil, we 
signed the Tehran declaration, which aims to 
implement the swap formula elaborated by the 
International Atomic Energy Agency in October last 

year with a view to providing nuclear fuel to the 
Tehran Research Reactor. 

 The Tehran declaration has created a new reality 
with respect to Iran’s nuclear programme. The 
declaration, which was designed as a confidence-
building measure, would, if implemented, contribute to 
the resolution of the substantive issues relating to 
Iran’s nuclear programme in a positive and 
constructive atmosphere. The declaration in essence 
provides a first step in a broader road map that could 
lead to a comprehensive settlement of the problem. In 
other words, the Tehran declaration provides a new and 
important window of opportunity for diplomacy. 
Sufficient time and space should be allowed for its 
implementation. We are deeply concerned that the 
adoption of sanctions would negatively affect the 
momentum created by the declaration and the overall 
diplomatic process. 

 On the other hand, it was rather unhelpful that the 
response of the Vienna Group was received only a few 
hours ago. The fact that the response was of a negative 
nature and that it was sent on the day of the adoption of 
the draft resolution on sanctions had a determining 
effect on our position. Our position demonstrates our 
commitment to the Tehran declaration and to 
diplomatic efforts.  

 That said, our vote against the draft resolution 
today should not be construed as reflecting indifference 
to the problems emanating from Iran’s nuclear 
programme. There are serious questions within the 
international community regarding the purpose and 
nature of Iran’s nuclear programme, and those need to 
be clarified. We take this opportunity to call upon Iran 
to show absolute transparency about its nuclear 
programme and to demonstrate full cooperation with 
the International Atomic Energy Agency in order to 
restore confidence. 

 Turkey attaches great importance to the 
resolution of this problem through peaceful means and 
negotiations. The draft resolution on sanctions will be 
adopted today despite our active and unrelenting 
efforts in that direction. However, the adoption of the 
draft resolution should not be seen as representing an 
end to diplomatic efforts. We are of the firm opinion 
that, after the adoption of the draft resolution, efforts to 
find a peaceful solution to this problem will have to be 
continued even more resolutely.  
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 On the other hand, we take note of the concerns 
of the international community regarding the uranium 
enriched by Iran at 20 per cent. We expect the Iranian 
authorities to take steps to dispel the concerns of the 
international community, which reflect certain question 
marks regarding the peaceful nature of Iran’s nuclear 
programme. We now expect Iran to work towards the 
implementation of the Tehran declaration. The 
declaration must stay on the table. Iran should come to 
the negotiating table with the permanent five members 
of the Security Council plus Germany to take up its 
nuclear programme, including the suspension of 
enrichment. We will contribute to that process. 

 With those considerations, the Republic of 
Turkey shall thus vote against the draft resolution 
today. 

 The President (spoke in Spanish): The Council 
will now proceed to take a decision on the draft 
resolution (S/2010/283) before it. 

 A vote was taken by show of hands. 

In favour: 
 Austria, Bosnia and Herzegovina, China, France, 

Gabon, Japan, Mexico, Nigeria, Russian 
Federation, Uganda, United Kingdom of Great 
Britain and Northern Ireland, United States of 
America 

Against: 
 Brazil, Turkey 

Abstaining: 
 Lebanon 

 The President (spoke in Spanish): The result of 
the voting is as follows: 12 votes in favour, 2 against 
and 1 abstention. The draft resolution has been adopted 
as resolution 1929 (2010). 

 I shall now give the floor to those members of the 
Council who wish to make statements after the voting. 

 Ms. Rice (United States of America): Today, the 
Security Council has responded decisively to the grave 
threat to international peace and security posed by 
Iran’s failure to live up to its obligations under the 
Treaty on the Non-Proliferation of Nuclear Weapons 
(NPT). The Treaty is the principal international legal 
instrument for holding Member States accountable, 
discouraging the spread of nuclear weapons, and 
bringing the benefits of nuclear energy to all corners of 
the world. As President Obama has said, rules must be 

binding; violations must be punished; words must 
mean something. 

 The issue is straightforward. We are at this point 
because the Government of Iran has chosen clearly and 
wilfully to violate its commitments to the International 
Atomic Energy Agency (IAEA) and the resolutions of 
this Council. Despite consistent and long-standing 
demands by the international community, Iran has not 
suspended its uranium enrichment and other 
proliferation-related activities. The Security Council 
has passed a resolution today aimed at reinforcing the 
need for Iran to take these steps and comply with its 
obligations. These sanctions are not directed at the 
Iranian people, nor do they seek to stop Iran from the 
legitimate exercise of its rights under the NPT, in 
conformity with its obligations. Rather, the sanctions 
aim squarely at the nuclear ambitions of a Government 
that has chosen a path that will lead to increased 
isolation. 

 These sanctions are as tough as they are smart 
and precise. The resolution prohibits Iran from 
investing in sensitive nuclear activities abroad. It 
imposes binding new restrictions on Iran’s import of 
conventional arms. It bans all Iranian activities related 
to ballistic missiles that could deliver a nuclear 
weapon. It imposes a comprehensive framework of 
cargo inspections to detect and stop Iran’s smuggling 
and acquisition of illicit materials or nuclear items. 

 It creates important new tools to block Iran’s use 
of the international financial system, particularly 
Iranian banks, to fund and facilitate nuclear 
proliferation. It highlights the potential links between 
Iran’s energy sector and its nuclear ambitions. It targets 
the role of the Islamic Revolutionary Guard Corps in 
Iran’s proliferation efforts. It establishes a United 
Nations panel of experts to help monitor and enforce 
the implementation of sanctions. And it imposes 
targeted new sanctions, including asset freezes and 
travel bans, on 40 entities and an individual linked to 
Iranian nuclear proliferation. 

 Since 2002, the International Atomic Energy 
Agency has sought to investigate serious concerns that 
Iran’s nuclear programme might have military 
dimensions. In 2003, the IAEA Board of Governors 
expressed “grave concern” that Iran had still not 
enabled the IAEA to assure Member States that Iran 
had declared all of its nuclear material and activities. 
For our part, the United States launched a sustained 
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and serious effort, starting early last year, to engage 
with Iran on a range of issues of mutual concern, 
including these nuclear issues. The United States has 
made detailed and specific openings to the Iranians, 
including personal and direct outreach by President 
Obama. 

 The United States strongly supports the peaceful 
use of the atom for energy and innovation. Like every 
nation, Iran has rights; but it also has responsibilities, 
and the two are inextricably linked. Iran has shunned 
opportunity after opportunity to allow verification of 
the peaceful nature of its nuclear programme. In recent 
months, Iran has given us all more reason, not less, to 
suspect that its goal is to develop the ability to 
assemble a nuclear weapon. Last September, the world 
learned that Iran had secretly built another uranium 
enrichment facility at Qom, in clear violation of 
Security Council resolutions and Iran’s IAEA 
obligations. Last November, Iran announced that it 
would build 10 more such facilities. In February, Iran 
said that it would begin to enrich uranium to nearly 
20 per cent, moving closer to weapons-grade material. 
In May, the IAEA affirmed yet again that Iran is 
continuing its banned uranium enrichment, and warned 
that Iran has amassed more than 2,400 kilograms of 
low-enriched uranium. 

 The resolution we adopted today offers Iran a 
clear path towards the immediate suspension of these 
sanctions. The best way is also the easiest one. Iran 
must fulfil its international obligations, suspend its 
enrichment-related reprocessing and heavy-water-
related activities, and cooperate fully with the IAEA. 
The United States reaffirms our commitment to engage 
in robust, principled and creative diplomacy. We will 
remain ready to continue diplomacy with Iran and its 
leaders in order to make clear how much they have to 
gain from acting responsibly and how much more they 
stand to lose from continued recklessness. Today’s 
resolution does not replace those efforts, but it does 
support them. 

 Turkey and Brazil have worked hard to make 
progress on the Tehran Research Reactor proposal, 
efforts that reflect their leaders’ good intentions to 
address the Iranian people’s humanitarian needs while 
building more international confidence about the 
nature of Iran’s nuclear programme. My Government 
will continue to discuss the Iranian revised proposal 
and our concerns about it, as appropriate. 

 But the Tehran Research Reactor proposal, then 
and now, does not respond to the fundamental, well-
founded and unanswered concerns about Iran’s nuclear 
programme. Today’s resolution does. Until the world’s 
concerns with Iran’s nuclear defiance are fully 
resolved, we must work together to ensure that the 
sanctions in the resolution are fully and firmly 
implemented. We must ensure that the development of 
the most devastating weapons ever devised by human 
science is prescribed by the most responsible controls 
ever produced by human Government. Last month, 189 
countries came together to strengthen the nuclear 
non-proliferation Treaty as a cornerstone of global 
security. Today’s resolution is an important part of that 
work. The NPT must remain at the centre of our global 
effort to stop nuclear proliferation, even as we pursue 
the ultimate goal of a world without nuclear weapons. 

 Today, I am proud to say that this Council has 
risen to its responsibilities. Now Iran should choose a 
wiser course. 

 Sir Mark Lyall Grant (United Kingdom): I 
would like to begin by reading out the text of a 
statement that has been agreed on by the Foreign 
Ministers of China, France, Germany, Russia, the 
United Kingdom and the United States, with the 
support of the High Representative of the European 
Union. The statement reads as follows: 

  “We, the Foreign Ministers of China, 
France, Germany, Russia, the United Kingdom 
and the United States, would like to take this 
opportunity to reaffirm our determination and 
commitment to seek an early negotiated solution 
to the Iranian nuclear issue.  

  “The adoption of United Nations Security 
Council resolution 1929 (2010), while reflecting 
the international community’s concern about the 
Iranian nuclear programme and reconfirming the 
need for Iran to comply with the United Nations 
Security Council and IAEA Board of Governors 
requirements, keeps the door open for continued 
engagement between the E3+3 and Iran. The aim 
of our efforts is to achieve a comprehensive and 
long-term settlement which would restore 
international confidence in the peaceful nature of 
Iran’s nuclear programme, while respecting Iran’s 
legitimate rights to the peaceful use of atomic 
energy. We are resolute in continuing our work 
for this purpose. We also welcome and commend 
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all diplomatic efforts in this regard, especially 
those recently made by Brazil and Turkey on the 
specific issue of the Tehran Research Reactor.  

  “We reaffirm our June 2008 proposals, 
which remain valid, as confirmed by resolution 
1929 (2010). We believe these proposals provide 
a sound basis for future negotiations. We are 
prepared to continue dialogue and interaction 
with Iran in the context of implementing the 
understandings reached during the Geneva 
meeting of 1 October 2009. We have asked 
Baroness Ashton, the European Union High 
Representative for Foreign Affairs and Security 
Policy, to pursue this with Mr. Saheed Jalili, 
Secretary of Iran’s Supreme National Security 
Council, at the earliest opportunity. 

  “We expect Iran to demonstrate a pragmatic 
attitude and to respond positively to our openness 
towards dialogue and negotiations.” 

 That concludes the statement on behalf of the six 
Foreign Ministers. 

 I should now like to make some remarks in my 
national capacity.  

 Today, the Security Council adopted resolution 
1929 (2010) as a result of the international 
community’s ongoing serious concerns about the 
proliferation risks of the Iranian nuclear programme. 
Once again, the Security Council has sent a strong 
message of international resolve. It is a clear signal 
that Iran’s continued failure to comply with its Security 
Council and IAEA Board requirements to cease its 
enrichment-related activities cannot be tolerated. 

 The Security Council last addressed this issue in 
September 2008 in a clear statement that we wish to 
resolve our serious concerns through dialogue and 
negotiation (see S/PV.5984). Since that time, we have 
made several efforts to achieve that. When E3+3 
Foreign Ministers met in New York on 23 September 
2009 they reiterated their wish to negotiate a 
comprehensive long-term agreement to resolve the 
Iranian nuclear issue. But they also made clear that this 
could only be achieved if both sides were willing to 
approach these matters in a spirit of mutual respect and 
were committed to looking for solutions going forward. 

 At last October’s meeting in Geneva we reached 
agreement on three important issues. First, Iran agreed 
to hold a further meeting on its nuclear programme 

within one month. Iran also said that it would 
cooperate fully and immediately with the IAEA on the 
enrichment facility near Qom. It also agreed in 
principle to a deal to resupply its Tehran Research 
Reactor (TRR).  

 We welcomed those commitments and made clear 
that we hoped that it would be the start of a period of 
intense negotiation. We regret that that did not prove to 
be the case. Iran has stated repeatedly that it will not 
discuss its nuclear programme, claiming that our 
concerns are baseless. They are not. They are fully 
documented in reports from the IAEA Director General 
going back several years and the subject of Security 
Council resolutions since 2006. The purpose of the 
facility at Qom remains unestablished. The February 
2010 IAEA report made clear once again that Iran had 
not answered a number of key questions.  

 On the TRR, three days of talks in Vienna 
produced a detailed proposal from the IAEA that all 
parties present agreed. Iran then withdrew its initial 
acceptance of the TRR proposal and in February 
started to enrich low-enriched uranium to 20 per cent, 
despite having neither the need to do so nor the means 
to fabricate the fuel for use in the reactor. Iran also 
announced the construction of further enrichment 
facilities. 

 We acknowledge the good-faith efforts of Turkey 
and Brazil to persuade Iran to engage with the IAEA on 
the Tehran Research Reactor. However, we cannot 
accept Iran’s attempts to use these efforts to justify its 
continued defiance of successive Security Council 
resolutions that mandate a suspension of Iran’s 
enrichment operations. We have said many times that 
we do not question Iran’s right to peaceful nuclear 
energy. But with those rights come responsibilities. 

 Today’s resolution has been made necessary by 
Iran’s actions. Once again, the resolution restates our 
willingness to engage in dialogue to address the 
substance of our concerns. The measures adopted in 
this and previous resolutions can be suspended when 
Iran suspends its proscribed activities.  

 We remain ready to resume the talks on Iran’s 
nuclear programme that we started in Geneva on 
1 October 2009. We believe that such talks can lead to 
a solution as long as they are purposeful, discuss both 
sides’ concerns and make swift progress. In extending 
our hand, we show our determination to resolve these 
matters through dialogue and diplomacy, and in 
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adopting this resolution we show equal determination 
to continue to respond robustly to Iran’s refusal to 
comply with its international obligations. 

 Mr. Araud (France) (spoke in French): France 
welcomes the adoption of resolution 1929 (2010). The 
Council adopted it by a large majority, with the votes 
of countries of Africa, Asia, Europe and America, 
countries with or without a nuclear industry and 
countries with or without trade relations with Iran.  

 This unity has a clear reason, and all members 
know it. For 18 years, Iran has been developing a 
clandestine nuclear programme. Once that programme 
was discovered, Iran has unceasingly impeded the 
efforts of the International Atomic Energy Agency to 
uncover its objective. Iran continues to enrich uranium 
despite five Security Council resolutions and the lack 
of a credible nuclear power programme on its soil. 

 The facts are overwhelming; there is no room for 
doubt. It is sufficient to recall them. Iran has developed 
a programme for missiles capable of carrying nuclear 
warheads. Iran has worked on advanced military 
studies that are the missing link between enrichment 
and the ballistic missile programme, in particular on 
building a delivery vehicle in which a nuclear warhead 
can be placed, while rejecting all cooperation on that 
issue with the Agency.  

 More recently, Iran has built a clandestine 
enrichment facility at Qom, adapted to military use but 
far too small for civilian use. That facility would have 
to function 24 hours a day for 45 years to provide fuel 
for a civilian reactor. Finally, in February Iran started 
to enrich its uranium to 20 per cent, which brings it 
even closer to a military threshold. 

 It is no surprise, therefore, that the International 
Atomic Energy Agency (IAEA) has concluded in its 
Director General’s report of 31 May that it was 
impossible for it to confirm that all nuclear material in 
Iran is in peaceful activities.  

 This, however, was not for lack of increased 
efforts to lead Iran, through dialogue, to prove its 
openness. Since 2003, the three European States — the 
Federal Republic of Germany, the United Kingdom and 
France — have been seeking to start a dialogue with 
Iran. That approach resulted in the first European 
cooperation proposal of August 2005, then the E3+3 
proposal of 2006 and a new proposal of June 2008.  

 Significant incentives have been offered to Iran in 
the nuclear, security, commercial, agricultural and 
medical fields. A high-level delegation went to Tehran 
in June 2008 with a letter signed by the six Ministers, 
including the United States Secretary of State of that 
time. Countless meetings, ministerial exchanges and 
direct, indirect, multilateral and bilateral contacts took 
place with the Iranians. No effort was spared. 
However, those offers did not succeed, owing to the 
refusal of the Iranians to start negotiations, and for 
seven months Iran has refused to meet the European 
Union representative, Baroness Ashton, despite the 
commitment that it undertook last October. 

 In that context, my country gratefully welcomes 
the initiative of Turkey and Brazil on the Tehran 
Research Reactor as a confidence-building measure, 
and French authorities have indicated this at the 
highest level. We welcome the commitment of the two 
eminent leaders and wish them success. However, we 
note that Iran has already spared no effort to strip the 
agreement of its substance by continuing to enrich its 
uranium to 20 per cent and reaffirming its intention to 
continue to do so, which negates the main purpose of 
the agreement, and by playing for time to ensure that it 
would have to export only a fraction of its stockpile of 
uranium to enable it to rapidly rebuild the necessary 
quantity for a military device. 

 We have also noted Iran’s biased reading of the 
agreement, choosing to view it as a justification for 
unlimited enrichment, a definitive rejection of 
sanctions and IAEA inspections, and an alibi to avoid 
discussing its nuclear programme with the E3+3. 

 Finally and most importantly, a satisfactory 
agreement on the Tehran Research Reactor, which we 
sincerely hope to achieve, could be a useful 
confidence-building measure although it would not 
address the heart of the problem. The heart of the 
problem is the nature of the Iranian nuclear 
programme, the discovery of the clandestine facility in 
Qom, enrichment to 20 per cent and Iran’s obstruction 
of the IAEA’s efforts. This problem remains 
unchanged, and Iran’s refusal to resolve it forces us to 
be firm today. 

 For these reasons, the sanctions resolution that 
we have just adopted is an appropriate response. The 
resolution is robust, yet specific and targeted. It is not 
aimed at the Iranian people. Its measures will increase 
the cost to Iran of its proliferation policy. They will 
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slow down the progress of the nuclear programme and 
thereby give us more time for diplomacy. In fact, it was 
the very least we could do following the discovery of 
the clandestine facility in Qom and the beginning of 
enrichment to 20 per cent. It is our duty to protect the 
non-proliferation Treaty — a vessel that Iran believes it 
can board without a ticket.  

 If we did not react to such developments, the 
message we would send to potential followers of Iran 
would be: Go ahead. It is also our duty to prevent a 
regional arms race, which could be provoked by mere 
doubt concerning the aims of the Iranian programme. It 
is our duty, finally, to prevent a conflict leading to 
disastrous consequences in an unstable region. 

 That being said, the door of dialogue remains 
open. This includes discussions on the Tehran Research 
Reactor. Fully mindful of Brazil and Turkey’s efforts, 
France, the United States and Russia have written to 
the IAEA Director General to share with him the 
problematic issues raised by the Tehran agreement. We 
will propose an experts meeting with Iran as soon as 
possible to reach agreement on these issues. We are 
also ready to consider other confidence-building 
measures, as spelled out in the resolution that we have 
just adopted. 

 However, this is a decision that we cannot take 
alone. It is now up to Iranian leaders to take the hand 
offered to them, as we have urged them to do for nearly 
seven years. It is up to them to consider the interests of 
their people, rather than to pursue a dangerous dream 
of power at the cost of regional stability. It is up to 
them to choose integration into international society, 
reaping its dividends rather than the growing isolation 
to which they are condemning themselves. If they are 
ready for this, we will be there to help them. 

 Mr. Rugunda (Uganda): Uganda voted in favour 
of resolution 1929 (2010) because we fully support the 
Treaty on the Non-Proliferation of Nuclear Weapons 
(NPT). The resolution has a mechanism for review, 
including the suspension and removal of the measures 
imposed, provided that Iran complies with its 
obligations and the NPT. It is important that all nuclear 
activities of State parties to the NPT be verified for 
their compliance with the safeguards of the 
International Atomic Energy Agency (IAEA).  

 The Agency has raised a number of issues in its 
reports regarding the Iranian nuclear programme that 
require clarification by Iran so as to assure the 

international community that its nuclear programme is 
for peaceful purposes. Uganda commends and supports 
the diplomatic efforts of Brazil and Turkey that 
resulted in the Tehran declaration. We are convinced 
that such confidence-building initiatives are useful in 
the search for a peaceful solution to the Iranian nuclear 
issue. 

 Uganda reiterates that it is important to continue 
all efforts towards a negotiated solution that guarantees 
Iran’s inalienable right to develop its nuclear energy, 
while at the same time assuring the international 
community that its programme is exclusively for 
peaceful purposes. 

 Mr. Churkin (Russian Federation) (spoke in 
Russian): Russia voted in favour of resolution 1929 
(2010) on the basis of its consistent principled position 
regarding the Iranian nuclear issue. We have 
consistently advocated a resolution of all the 
international community’s questions concerning Iran’s 
nuclear programme through dialogue and constructive 
cooperation with Tehran. 

 We hope that Iran will view the resolution as a 
further signal of the need to respond positively to the 
numerous appeals of the E3+3 and the entire 
international community to fulfil its non-proliferation 
obligations and to launch substantial negotiations with 
the E3+3 to ensure full and transparent cooperation 
with the International Atomic Energy Agency (IAEA) 
in order to clarify all issues related to the Iranian 
nuclear programme.  

 Russia has made and will continue to make 
significant multilateral and independent efforts to 
convince Iran to cooperate constructively with the 
E3+3 and to fulfil in good faith all provisions of the 
relevant Security Council resolutions and IAEA 
decisions. In building the Bushehr nuclear power plant, 
Russia is reaffirming not just in words but in actions 
the fundamental right of Iran, as a party to the Treaty 
on the Non-Proliferation of Nuclear Weapons (NPT), to 
develop a peaceful nuclear energy programme. 
Unfortunately, the intensive efforts of Russia and our 
partners in the E3+3 have yet to receive an appropriate 
response from Iran. Tehran has yet to take the decisions 
necessary to pave the way to its full enjoyment of 
nuclear energy for peaceful purposes and the 
strengthening of the nuclear non-proliferation regime.  

 Under these conditions and in the context of the 
dual-path approach developed by the E3+3 and 
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approved by the Security Council, it has become 
inevitable that additional restrictive measures should 
be adopted to constrain development in those Iranian 
activities that run counter to the task of strengthening 
the non-proliferation regime. 

 The Security Council’s adoption of sanctions is a 
forced step, and we approach their use in a balanced 
and proportional way. During the negotiation of the 
resolution, Russian delegation’s efforts were targeted at 
ensuring that the Council’s decision aimed exclusively 
at bolstering the non-proliferation regime and 
contained no provision that would harm the well-being 
of the Iranian people.  

 We are firmly convinced that there is no 
alternative to a peaceful, diplomatic settlement of the 
Iranian nuclear issue. This postulate was reflected in 
the text of the resolution. We expect that Tehran will 
ultimately signal its full readiness to engage in 
negotiations with the E3+3. In the framework of such 
dialogue, the critical discussion of the Iranian nuclear 
programme would also address the E3+3’s proposed 
package of constructive incentives for our Iranian 
partners, in cooperation with the IAEA, to remove any 
lingering doubts about the programme. This package 
remains on the table, as reaffirmed by the resolution 
just adopted and the statement of the E3+3 Foreign 
Ministers at today’s meeting.  

 We are convinced that the contents of the package 
fully demonstrate the benefits to Iran of cooperation 
with the international community in various fields, 
which is impossible in the context of its disregard for 
Security Council resolutions and IAEA decisions on its 
nuclear programme. We hope that Iran will see these 
clear benefits and initiate cooperation with the E3+3, 
including in implementing all the understandings 
reached in Geneva on 1 October 2009. Clarifying the 
nature of Iran’s nuclear programme through Tehran’s 
full and transparent cooperation with the IAEA could 
reverse the Security Council’s sanctions against the 
country and afford it the opportunity to fully exercise 
all the rights enjoyed by non-nuclear parties to the 
NPT, including to uranium enrichment for nuclear 
power plant fuel production.  

 We hope that the fuel-swap mechanism for the 
Tehran Research Reactor, which Russia originated, will 
be implemented. We welcome Brazil and Turkey’s 
efforts in that regard. Relevant work related to this 

initiative is continuing within the framework of the 
Vienna Group, with our active participation.  

 In conclusion, I should like again to underscore 
that we expect that Iran will act in a pragmatic and 
reasonable manner and respond positively to the six 
facilitators’ openness to dialogue to effectively resolve 
the Iranian nuclear issue in the interest of the entire 
international community. 

 Mr. Takasu (Japan): Japan voted in favour of 
resolution 1929 (2010). I would like to explain the 
reasons for Japan’s support for this important 
resolution. 

 The Iranian nuclear issue has been a source of 
serious concern to the international community since 
Iran’s extensive nuclear activities were revealed in 
2002. The International Atomic Energy Agency (IAEA) 
and the Security Council have been closely engaged 
and taken a series of decisions to resolve this issue of 
international concern. As a country strongly committed 
to the regime of the Treaty on the Non-Proliferation of 
Nuclear Weapons, Japan upholds the importance of 
nuclear non-proliferation and the peaceful use of 
nuclear energy. It should be stressed, however, that the 
right to the peaceful use of nuclear energy entails the 
responsibility to comply with requirements and 
obligations under the relevant IAEA and Security 
Council resolutions. The Council needs to squarely 
address the fact that Iran continues to violate its 
resolutions and fails to meet IAEA requirements.  

 The Tehran declaration on the exchange of 
Iranian low-enriched uranium and nuclear fuel for the 
Tehran Research Reactor would be a positive step if it 
were properly implemented. We pay tribute to the 
efforts of Brazil and Turkey to contribute to a 
diplomatic solution. However, this accord does not 
address the core issue of Iran’s obligations under 
Security Council resolutions. That is to say that Iran is 
obliged to suspend all enrichment-related activities 
until it fully satisfies and clarifies the international 
community’s concerns about the nuclear programme 
and thereby restores confidence. Even after the Tehran 
declaration, Iran continues to enrich and accumulate 
more low-enriched uranium, including activities to 
enrich up to 20 per cent, in violation of the relevant 
Security Council resolutions. The recent report of the 
IAEA Director General of 31 May once again states 
that Iran has not provided the necessary cooperation to 
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permit the IAEA to confirm that all nuclear material in 
Iran is for peaceful activities. 

 Japan supports the dual-track approach taken by 
the E3+3 group — and endorsed by the Security 
Council — to solve the Iranian nuclear issue through 
dialogue and the necessary pressure, since resolution 
1929 (2010) contains a firm but targeted and balanced 
message urging Iran to change its policy. Iran should 
intensify its cooperation with the IAEA to fully clarify 
outstanding and new issues in order to prove that its 
extensive nuclear activities are exclusively for peaceful 
purposes. Iran should also faithfully implement the 
decisions of the relevant Security Council resolutions, 
including resolution 1929 (2010), so as to restore 
international trust and confidence. 

 Resolution 1929 (2010) is in line with the dual-
track approach. In no way does it mean closing doors 
to continuing efforts to achieve diplomatic solutions 
through dialogue with Iran. I would like to underscore 
that the window for diplomatic efforts is open. Such 
thinking is well reflected in resolution 1929 (2010). On 
its part, Japan continues to seize every opportunity to 
urge Iran to take the strategic decision to seek a 
constructive solution to the nuclear issue.  

 Mr. Mayr-Harting (Austria): Austria voted in 
favour of resolution 1929 (2010). A decision of this 
kind is never one to be taken lightly. From the time that 
Iran’s undeclared nuclear materials and activities were 
first confirmed by the International Atomic Energy 
Agency in June 2003, Austria had hoped that the matter 
could be resolved through negotiation. Insufficient 
cooperation on the part of Iran led to the transmission 
of the issue to the Security Council in March 2006. 
Since that time, the Council has adopted a presidential 
statement and five resolutions. Regrettably, Iran has 
failed to address the core concerns of the international 
community and to build confidence in the exclusively 
peaceful nature of its nuclear programme.  

 Indeed, since the adoption of the last Council 
resolution in September 2008, the existence of a new 
undeclared enrichment facility has come to light and 
Iran has begun to enrich uranium to 20 per cent, to 
mention but two of the more recent developments. This 
is all the more unfortunate as last month the Review 
Conference of the Parties to the Treaty on the 
Non-Proliferation of Nuclear Weapons (NPT) here in 
New York demonstrated a new constructive approach 
to non-proliferation issues. In the action plans adopted 

on that occasion, all NPT member States underscored, 
inter alia, the importance of cooperating with the 
International Atomic Energy Agency on questions of 
compliance. 

 As I indicated yesterday, Austria, in line with 
long-standing European Union policy, remains 
committed to the dual-track approach. In that context, 
we reiterate our call on Iran to take up the offer of talks 
with the High Representative of the European Union 
for Foreign Affairs and Security Policy, in line with 
paragraph 33 of the resolution just adopted.  

 While we believe that the additional measures 
adopted today are necessary, we continue to stand 
behind the two major incentive packages put forward 
in June 2006 and June 2008. We hope that Iran will 
take up the offer of China, France, Germany, the 
Russian Federation, the United Kingdom and the 
United States, as well as the High Representative of the 
European Union, to resume dialogue on the nuclear 
issue without preconditions, with a view to seeking a 
comprehensive solution to this issue. In that context, I 
wish to highlight in particular the commitment 
contained in paragraph 37 of today’s resolution to 
suspend the implementation of measures if and for so 
long as Iran suspends all enrichment-related and 
reprocessing activities, as verified by the International 
Atomic Energy Agency, to allow for negotiations in 
good faith in order to reach an early and mutually 
acceptable outcome. 

 Mr. Li Baodong (China) (spoke in Chinese): The 
Security Council has just adopted a new resolution on 
the Iranian nuclear issue. This is the sixth resolution 
adopted by the Council on the matter since July 2006. 
Like the previous five, the new resolution not only 
reflects the concerns of the international community 
about the Iranian nuclear issue, but also expresses the 
aspiration of all parties to achieve an early and 
peaceful settlement of the issue through diplomatic 
negotiations. China calls on all members of the 
international community to implement the resolution 
comprehensively and in good faith. China has 
consistently maintained that the actions taken by the 
Security Council on the Iranian nuclear issue must 
adhere to the following three principles.  

 First, it should contribute to the maintenance of 
the international nuclear non-proliferation regime. As a 
State party to the Treaty on the Non-Proliferation of 
Nuclear Weapons, Iran should strictly fulfil its 
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obligations under the Treaty. In the meantime, its right 
to the peaceful use of nuclear energy should be fully 
respected and safeguarded. Secondly, the Security 
Council’s actions should be conducive to peace and 
stability in the Middle East, especially the Gulf region. 
Thirdly, it should help to promote the current 
momentum towards global economic recovery and not 
affect the day-to-day lives of the Iranian people or 
normal international trade and transactions.  

 The action taken by the Security Council should 
be appropriate, incremental, clearly targeted and 
commensurate with the actual practices of Iran in the 
nuclear field. It should reinforce diplomatic efforts to 
resolve the Iranian nuclear issue.  

 China was earnestly and constructive engaged in 
the consultations on the draft resolution and worked 
vigorously to ensure that the text fully reflected the 
foregoing principles.  

 We are the view that sanctions can never 
fundamentally resolve the Iranian nuclear issue. To 
bring about a comprehensive and appropriate 
settlement of the issue, it is imperative to return to the 
track of dialogue and negotiation. The Security 
Council’s adoption of this new resolution does not 
mean that the door to diplomatic efforts is closed. The 
new resolution is aimed at bringing Iran back to the 
negotiating table and at activating a new round of 
diplomatic efforts.  

 To that end, the sanctions mentioned in the new 
resolution are reversible. In other words, if Iran 
suspends uranium enrichment and reprocessing 
activities and complies with the relevant resolutions of 
the International Atomic Energy Agency and the 
Security Council, the Council will suspend or even lift 
its sanctions against Iran. 

 It has always been China’s view that Security 
Council unity is essential to resolving the Iranian 
nuclear issue. We have always maintained that the 
importance of the unity of the Security Council, and 
we are not in favour of hasty action. We believe that 
we must make a greater effort to maintain the unity of 
the Security Council.  

 Over the years, China has been committed to 
peacefully resolving the Iranian nuclear issue through 
diplomatic negotiations and has made unremitting 
efforts in that regard. China welcomes and highly 
values the tripartite agreement between Brazil, Turkey 

and Iran on nuclear fuel exchange for the Tehran 
Research Reactor. We hope the parties concerned will 
make full use of the positive momentum created by the 
agreement and will spare no effort to resolve the 
Iranian nuclear issue peacefully through dialogue and 
negotiations. 

 As the Security Council adopted its new 
resolution on the Iranian nuclear issue, the E3+3 
Foreign Ministers issued a joint statement reiterating 
their commitment to resolving the issue through 
diplomatic negotiations and expressing their readiness 
to redouble diplomatic efforts towards the resumption 
of negotiations. China hopes that the countries 
concerned will, on the basis of equality and mutual 
respect, strengthen contacts and dialogue, foster mutual 
trust, dispel misgivings, address one another’s 
concerns and seek a solution acceptable to all parties to 
restart negotiations.  

 China will work along with all countries 
concerned and continue to make its own contribution to 
the peaceful settlement of the Iranian nuclear issue 
through diplomatic means.  

 Mr. Salam (Lebanon) (spoke in Arabic): Lebanon 
was among the first countries to accede to the Treaty 
on the Non-Proliferation of Nuclear Weapons (NPT). It 
is therefore important for Lebanon to reaffirm that the 
Treaty is extremely important in terms of the balance 
among and interdependence of its three pillars: 
disarmament, non-proliferation and the right to the 
peaceful use of nuclear energy. For both Lebanon and 
the Arab States in general, the Treaty is the cornerstone 
of our response to the expectation of our peoples for a 
world free of nuclear weapons.  

 On behalf of the Arab Group, Lebanon reaffirmed 
this principle during last month’s NPT Review 
Conference in New York. There, the need to attain the 
universality of the Treaty was included among the core 
priorities of the international community. In line with 
our endeavour to attain the noble objective of freeing 
the entire world of nuclear weapons, our Arab peoples 
dream of the day when the people of the Middle East 
can enjoy living in a region free of nuclear weapons, as 
is the case with other regions and other peoples of the 
world.  

 In this regard, we stress the importance of the 
final document of the 2010 NPT Review Conference, 
which reaffirms the call to transform the Middle East 
into a zone free of nuclear weapons on the basis of the 
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decision of the 1995 Review and Extension Conference 
and to develop a mechanism for its implementation. 

 Israel is the only country in our region that 
possesses nuclear weapons. Israel should adhere to the 
Non-Proliferation Treaty as a non-nuclear State and 
subject all of its nuclear facilities to the comprehensive 
safeguards regime of the International Atomic Energy 
Agency. 

 It is very important for Lebanon to say that the 
approach to non-proliferation issues should be 
comprehensive and non-selective. However, a focus on 
nuclear non-proliferation should not overshadow the 
need to reaffirm the inherent and inalienable right of 
all States parties to the NPT, including the Islamic 
Republic of Iran, to the peaceful use of nuclear energy 
in accordance with the rules and criteria established by 
the International Atomic Energy Agency as well as its 
comprehensive safeguards regime.  

 Thus, Lebanon believes that the understanding 
reflected in the Tehran declaration on enriched uranium — 
reached in May at the excellent initiative of Brazil and 
Turkey — is a significant step towards a diplomatic 
solution to the Iranian nuclear issue. My delegation has 
reaffirmed several times before the Council that the 
Tehran understanding provides an important 
opportunity that we should all seize and deal with in a 
positive manner.  

 Although that understanding did not have the 
necessary support and was not given enough time to 
yield the expected results, its elements still provide a 
gateway for the required process of confidence 
building. Even if the understanding does not dispel the 
doubts and respond to the questions of many Council 
members, the most effective response to any concerns 
or questions about the Iranian nuclear issue will come 
through further dialogue, not through sanctions. That is 
Lebanon’s firm and well-known position of principle.  

 My Government has studied the issue of today’s 
vote, and we have not at this time reached a final 
position. For that reason, Lebanon abstained. However, 
Lebanon believes, on the basis of its unwavering 
positions, which I have just recalled, that today’s new 
sanctions resolution is a sad setback for diplomatic 
efforts.  

 We refuse to give up in the face of this situation, 
and we call on all States, despite all the difficulties of 
this situation, to immediately resume and intensify 

international efforts, especially those of the E3+3. We 
appreciate all the efforts made by the E3+3 in recent 
years to reach, through responsible dialogue and due 
flexibility, a solution to all pending issues with regard 
to the Iranian nuclear programme on the basis of 
mutual respect, constructive cooperation and the right 
of all States parties to the Treaty on the 
Non-Proliferation of Nuclear Weapons to the peaceful 
use of nuclear energy, to have access to nuclear energy 
and to develop the relevant technologies in accordance 
with the IAEA comprehensive safeguards agreement. 

 Mr. Onemola (Nigeria): Our vote this morning 
was informed by respect for our unwavering 
commitment to the ideals of the Treaty on the 
Non-Proliferation of Nuclear Weapons (NPT). 
Adherence to the NPT does not preclude any country 
from optimizing its full use of nuclear technology for 
peaceful purposes; rather, it guarantees the inalienable 
right of parties to the peaceful use of nuclear 
technology. The NPT also remains the best framework 
for achieving disarmament and the non-proliferation of 
nuclear weapons. Indeed, Nigeria is pursuing a 
peaceful nuclear programme within the parameters of 
the NPT, including its safeguards agreement and 
additional protocol, in full cooperation and 
collaboration with the International Atomic Energy 
Agency (IAEA). Thus, we recognize Iran’s right to 
pursue a peaceful nuclear programme.  

 Where, however, questions arise and evidence 
suggests that a country’s nuclear programme and 
activities are inconsistent with the provisions of the 
NPT, it becomes a matter of great concern to us. 
Having followed very carefully the discussions on 
Iran’s nuclear activities, Nigeria, like other countries, 
has been unable to fully understand whether Iran’s 
nuclear programme is entirely and strictly for peaceful 
purposes. Therefore, it is incumbent on Iran dispel the 
doubts that surround its nuclear activities. Specifically, 
we are convinced that Iran, as a State party to the NPT, 
has clearly violated its obligations under the Treaty. 
Furthermore, Nigeria does not understand Iran’s failure 
to cooperate with the IAEA. We are also troubled by 
Iran’s failure to fully implement its safeguards 
agreement, including the additional protocol.  

 These worrisome failures have been compounded 
by the lack of clarity on the sudden spike in the 
building of nuclear sites, some of which were shrouded 
in secrecy. Moreover, the decision by Iran to enrich 
uranium to a higher level of 20 per cent and its 
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insistence on continuing its enrichment programme 
raise genuine doubt about the real direction of its 
nuclear activities.  

 Notwithstanding our misgivings, we believe that 
a dual-track approach that combines pressure with 
intense political and diplomatic activities is the best 
way to resolve the Iranian nuclear conundrum. We are 
satisfied that the resolution that we have just adopted 
recognizes this and commits all countries to pursue a 
dual-track approach regarding Iran. We welcome the 
explicit reaffirmation that outstanding issues can best 
be resolved and confidence built in the exclusively 
peaceful nature of Iran’s nuclear programme by Iran 
responding positively to all the calls that the Council 
and the IAEA Board of Governors have made on Iran.  

 The emphasis on the importance of political and 
diplomatic efforts to find a negotiated solution 
guaranteeing that Iran’s nuclear programme is 
exclusively for peaceful purposes gives hope that all 
the doors are not closed on Iran. In that regard, we 
applaud Brazil and Turkey for their exemplary 
initiative in signing with Iran at the highest political 
levels the joint Tehran declaration of 17 May 2010. We 
hope that it will still be possible to follow through on 
the joint declaration as a concrete confidence-building 
measure. Cooperation with the IAEA and the 
resumption of early dialogue with Baroness Ashton 
will give further impetus to a political settlement of the 
dispute.  

 Finally, I would like to echo the accent placed in 
the resolution on the fact that nothing compels States to 
take measures or actions exceeding the scope of the 
resolution, including the use of force or the threat of 
use of force in responding to Iran. Satisfied with the 
intent of the resolution and the recognition of the need 
for continued political and diplomatic efforts, Nigeria 
voted in favour of resolution 1929 (2010). 

 Mr. Barbali  (Bosnia and Herzegovina): I would 
like to stress once again that Bosnia and Herzegovina 
was among those who nourished the hope that the issue 
at stake could be resolved through negotiations and in a 
manner that would satisfy the concerns of all. 
However, we find ourselves confronted with further 
aggravation regarding a comprehensive solution to the 
issue of nuclear capacity development in the Islamic 
Republic of Iran. 

 As a State party to the Treaty on the 
Non-Proliferation of Nuclear Weapons (NPT), Bosnia 

and Herzegovina is fully committed to implementing 
the Treaty, which represents a unique and irreplaceable 
framework for the promotion of security and the 
prevention of proliferation of nuclear weapons in the 
world. It is our strong belief that only full 
implementation of NPT safeguards agreements can 
ensure that nuclear energy is used in a safe and 
responsible manner. The role of the International 
Atomic Energy Agency (IAEA) as the implementing 
agency remains the most reliable instrument to verify 
compliance with the provisions of the Treaty. 

 Furthermore, we consider that the right to the 
peaceful use of nuclear energy by all States is also 
important and must be fully respected and protected. 
Iran is no exception to that rule. It should be made 
clear, nevertheless, that the scope and objectives of any 
nuclear programme, including the Iranian programme, 
have to remain in accordance with the international 
rules and must be subjected to the verifiable and 
transparent inspection regime of the IAEA. 

 The Security Council has adopted resolutions 
calling on Iran to comply with the provisions of the 
NPT and to extend its full cooperation to IAEA 
inspections. However, according to the most recent 
reports, the international community did not get a clear 
and unequivocal answer from Iran, which has put the 
Security Council in the position of looking for 
additional measures to address this issue of utmost 
importance. 

 Bearing in mind the importance of restoring 
confidence in the strictly peaceful nature of the Iranian 
nuclear programme, Bosnia and Herzegovina urges 
Iran to comply with all resolutions of the Security 
Council and the IAEA Board of Governors, and to 
implement the additional protocol. We firmly believe 
that a negotiated settlement, based on mutual trust and 
respect, is the best option. In that regard, we welcome 
the recent efforts by Turkey and Brazil as a significant 
confidence-building measure. 

 The resolution adopted today by the Security 
Council is tough. However, Bosnia and Herzegovina is 
of the view that the resolution does not close the way 
to further diplomatic efforts and an ultimate negotiated 
solution. We believe that additional efforts and support 
from various parties could contribute to the creation of 
an environment conducive to readdressing the current 
situation and finding a satisfactory negotiated solution, 
which is our ultimate goal. 
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 Therefore, once again, we call upon the parties 
directly involved to explore all possible means that 
could pave the way to a peaceful solution of this issue 
of particular importance. Such an undertaking would 
be beneficial first and foremost for the people of Iran 
and would open new avenues for cooperation between 
Iran and the international community. 

 The President (spoke in Spanish): I shall now 
make a statement in my national capacity. 

 Mexico is deeply commited to nuclear 
disarmament, non-proliferation and the peaceful use of 
nuclear energy — the three pillars of the Treaty on the 
Non-Proliferation of Nuclear Weapons. We are 
concerned by any actions that could undermine the 
non-proliferation regime that the international 
community itself has adopted, particularly when they 
represent new threats to international peace and 
security in regions where tension, conflict and distrust 
among States prevail. 

 The case of Iran is not a new one for the Security 
Council, and unfortunately it is difficult to dissociate 
the debate on its controversial nuclear programme from 
its foreign policy pronouncements which run counter to 
the Charter of the United Nations and which give rise to 
concern and mistrust among a large portion of the 
international community. 

 The peaceful use of nuclear energy must be 
accompanied by a commitment — freely undertaken by 
each State — to respect the legal obligation not to 
carry out any activity related to a nuclear programme 
that has purposes other than peaceful ones. Iran must 
comply more transparently with the decisions of the 
International Atomic Energy Agency (IAEA), 
responding to all requests for information on its 
nuclear programme. And Iran must also comply with 
the resolutions of the Security Council, with an express 
and above all verifiable renunciation of the possession 
of nuclear weapons. The Iranian Government must 
make every effort to redress the shortfall of confidence 
that a large portion of the international community 
feels with respect to the lack of transparency in the 
development of Iran’s nuclear programme. This would 
unquestionably contribute to dialogue and cooperation 
as a way of resolving disputes in the region. It is Iran, 
not the Security Council, that must earn the trust of the 
international community. 

 We reaffirm the importance of continuing to deal 
with the Iranian nuclear case through dialogue and the 

importance of Iran continuing to cooperate with the 
IAEA to clarify pending questions about its nuclear 
programme in conformity with Security Council 
resolutions. 

 Today, we voted in favour of a resolution 
imposing sanctions on specific individuals and entities, 
sanctions that do not seek to harm the general 
population. These sanctions target nuclear proliferation 
activities and are completely reversible if the 
Government of Iran meets the requests of the Security 
Council. We urge the Government of Iran to meet those 
requests. 

 In our view, recent diplomatic initiatives on this 
matter are insufficient because they do not include a 
clear commitment to putting an end to nuclear-material 
enrichment activities and do not address the concerns 
of the international community. It is spurious to say 
that we are faced with an ultimatum or a dilemma 
between a peaceful solution and the use of force. In 
fact, after three rounds of sanctions, the path of 
dialogue with Iran remains open. A diplomatic solution 
is not incompatible with the adoption of sanctions, 
when the situation calls for it, and sanctions in no way 
close off dialogue and negotiation. 

 Mexico considers that the agreement we have 
reached is balanced. It puts greater pressure on Iran to 
fulfil its obligations under previous Security Council 
resolutions and the Treaty on the Non-Proliferation of 
Nuclear Weapons (NPT), while leaving open the path 
by which Iran can return to the negotiating table and 
reach a diplomatic outcome if it meets its obligations 
under Council resolutions and the NPT. 

 In that context, Mexico is convinced that the 
creation of a nuclear-weapon-free zone in the Middle 
East, as emphasized at this year’s NPT Review 
Conference, should be part of a broader political 
understanding guaranteeing peaceful coexistence 
among the sovereign States of the region, including a 
future Palestinian State, and addressing the legitimate 
security concerns of those States. 

 In line with our pacifist outlook and our tradition 
of devotion to international law, we believe in the 
negotiated resolution of disputes. Mexico will continue 
to be committed to dialogue, peaceful means and the 
rejection of the use of force to resolve this issue. 

 I now resume my functions as President of the 
Security Council. 
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 I now invite the representative of the Islamic 
Republic of Iran to take a seat at the Council table and 
to make his statement. 

 Mr. Khazaee (Islamic Republic of Iran): I have 
never seen this Chamber as crowded as I see it today, 
so I must welcome all my colleagues who are here to 
watch this debate. It reminds me of the football game 
between the United States and Iran at the World Cup in 
1998: the whole world was watching it. 

 Before entering this Chamber, I was refreshing 
my memory of history. History is indeed a wonderful 
instructor, especially when it follows us to this very 
moment. A wise man used to say that it is not history 
that repeats itself; it is we who repeat the same 
mistakes. A review of our bitter past memories, 
together with a close look at how this Council still acts 
today, proves that we are still dealing with a biased and 
unjust international system that is based on the 
hegemony of the most powerful. 

 In order to place them on record for the 
conscience of all peace-loving people around the 
world, I would like to say a few words about the unfair 
pressures that our nation has endured due to the 
aggression and intervention of some of the same 
countries whose representatives are sitting around this 
table today and are pushing for the imposition of more 
pressure against the Iranian nation. Let me talk about 
our own historical experiences.  

 This is not, of course, accidental or spontaneous. 
Comparisons in this case are amazingly instructive. 
The case that members of the Security Council have 
considered today has characteristics that are identical 
to those of the case against my country in 1951. The 
key words are quite similar: energy, independence and 
big-Power intervention. In the early 1950s, the United 
Kingdom was arguing exactly the same way as today, 
saying that “nationalization of Iran’s oil industry is 
putting in danger the peace and security of the region 
and the world”. Just replace the phrase “oil 
nationalization” from accusations against Iran at that 
time with today’s phrase “nuclear activities” and the 
result will be quite workable statements for diplomats 
who are repeating history.  

 It is worth remembering, however, that when Iran 
won the case regarding its oil nationalization in The 
Hague, the United Kingdom sold a trumped-up anti-
communist story to President Eisenhower and a United 
States-led coup reinstated and supported the Shah’s 

dictatorship in Iran. Needless to say, the coup d’état 
was organized and implemented under the false pretext 
of maintaining international peace and security and 
respect for democracy and freedom — qualifications 
which were later used to justify many other, similar 
subversive actions against other developing nations in 
order to preserve or expand the interests of 
international cartels and consortia. The message was 
clear: No one should be allowed to endanger the vital 
interests of the capitalist world. 

 Yet again, history will not forget the stark 
similarity and sharp contrast that exist between the 
efforts to impose anti-Iranian sanctions at the present 
time and those of the 1950s against the nationalization 
of the Iranian oil industry. The stark similarity is that 
the axis of the United Kingdom and United States has 
been, at both times, at work to deprive the Iranian 
nation of its absolute right to achieve self sufficiency 
in energy production, whether through hydrocarbons or 
peaceful nuclear energy. 

 The difference, however, is that the Islamic 
Republic of Iran today is more powerful than ever, 
supported by its people — who now have three decades 
of political experience, a scientific and industrial 
renaissance and a rich cultural heritage — and enjoys 
the support of the overwhelming majority of nations. 

 The hostile actions of these few Powers against 
our nation are not new. The United States and its allies 
even intervened on behalf of Saddam in his aggression 
against Iran, providing him with chemical weapons and 
other military support. That deadly support included 
increasing supplies of chemical and biological agents 
even after the first United Nations report was issued on 
the use of these lethal weapons by Saddam against 
civilian Kurds in northern Iraq and against Iranian 
troops. The first reaction of these Powers was to deny 
the accounts. The second reaction was to declare any 
response to the attacks to be premature. The third 
response was to sharply escalate the delivery of arms 
and chemical and biological agents. Again, no action 
was taken by the Security Council against this brutal 
use of chemical weapons because of the threat of veto 
by the very providers of these inhumane weapons. 
They are the same Powers that imposed this resolution 
on the Security Council today. 

 As soon as the United States saw that the victory 
of Iran was imminent in the war, it entered into direct 
confrontation with Iran by, among other things, 
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shooting down an Iranian passenger aircraft. The 
inaction of the Security Council was again outrageous. 

 I will not dwell on the abuse of this body and the 
greatest lies of modern history articulated here by yet 
again the same Powers when they attempted to justify 
their invasion of Iraq. The United States and the United 
Kingdom again forged their own coalition and invaded 
Iraq under the false pretext of searching for weapons of 
mass destruction. 

 The Islamic Republic of Iran is determined to 
exercise its inalienable right to nuclear technology for 
peaceful purposes and to build on its own scientific 
advances in developing various peaceful aspects of this 
technology. At the same time, as a victim of the use of 
weapons of mass destruction in the recent past, Iran 
has rejected and opposed the development and use of 
all such inhumane weapons on religious as well as 
security grounds. The Leader of the Islamic Republic 
of Iran has on several occasions, including in his 
message to the Tehran international conference on 
nuclear disarmament and non-proliferation, held in 
April 2010 in Tehran, declared that nuclear weapons 
are forbidden. I brought that message to the attention 
of this body in my letter circulated as document 
S/2010/203, in which he stated: 

 “We consider the use of such weapons as haram
(religiously forbidden) and believe that it is 
everyone’s duty to make efforts to secure 
humanity against this great disaster.” 
(S/2010/203, annex, p. 4) 

 Furthermore, the presence and statement of the 
President of the Islamic Republic of Iran at the Review 
Conference of the Parties to the Treaty on the 
Non-Proliferation of Nuclear Weapons (NPT) also 
underlined Iran’s fundamental rejection of nuclear 
weapons, as well as the need to strengthen and 
revitalize the non-proliferation Treaty. This is yet 
another indication of our great commitment to NPT 
issues and our concern about the dangers of nuclear 
weapons and the urgent need for their total eradication 
from the face of the Earth. 

 Iran indeed has maintained close collaboration 
with the International Atomic Energy Agency (IAEA), 
and indeed went even beyond its legal obligations in 
this cooperation. On many other occasions, I have 
already elaborated upon numerous examples of Iran’s 
robust cooperation with the Agency; here, I shall limit 
myself to saying that, since February 2003, the Agency 

has conducted over 4,500 person-days of inspections in 
Iran, which represent unprecedented verification 
activities in a State party since the creation of the 
Agency. 

 However, despite this unprecedented, robust and 
proactive cooperation with the IAEA, a few western 
countries continue their unfair and provocative 
behaviour and hostile attitudes against my country by 
getting the Security Council unnecessarily involved in 
this issue and pursuing such politically motivated 
resolutions. The Council has heard many false 
allegations against Iran, including that Lady Ashton 
was approached to meet with Mr. Jalili. I am not going 
to elaborate any further on that one. 

 A striking example of the lack of sincerity of 
those countries that make false accusations against Iran 
on the nuclear issue was manifest in connection with 
the deal on the supply of fuel for the Tehran Research 
Reactor, which was in fact put on the table after our 
request for the Agency’s assistance in purchasing 
20 per cent-enriched fuel specifically for the Tehran 
Research Reactor, which produces radioisotopes for 
medical purposes for more than 800,000 cancer-
affected patients. While we have proved our ability to 
enrich uranium to higher levels for the production of 
the fuel needed for the Tehran Reactor, we preferred, in 
a gesture of good will, to exchange our low-enriched 
fuel of 3.5 per cent for fuel enriched to the 20 per cent 
level needed for the Reactor. However, a few countries, 
in a miscalculated and politically motivated action, 
tabled a resolution at the IAEA Board of Governors in 
November 2009, immediately following the discussion 
that we had in October. The same thing is happening 
here following Brazil and Turkey’s deal with Iran. 
Again, something has happened to thwart the goodwill 
of those countries, which I hope will not occur. 

 In addition to that, provocative remarks made by 
some American and European officials have raised 
serious suspicions among the Iranian people and 
officials regarding the American and European 
officials’ real intentions with respect to the uranium 
exchange proposal, damaged the atmosphere and 
deepened the sense of mistrust. 

 Despite this, we responded positively to the 
efforts of two members of the Council, Turkey and 
Brazil, which sincerely and at the highest level tried to 
pursue a deal that was actually what the Vienna Group 
had wished them to achieve. We displayed our good 
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will and seriousness by agreeing to that initiative, 
which led to the Tehran declaration on the exchange of 
fuel. Here, I should like to express the gratitude of the 
Iranian Government and nation for the sincere efforts 
made by the Governments of Brazil and Turkey, which 
opened a new window of opportunity for further 
cooperation. But instead of welcoming the Tehran 
declaration, unfortunately — and to the great surprise 
of the international community, which had 
overwhelmingly supported the declaration — the same 
few Powers immediately introduced this politically 
motivated resolution.  

 Those who unfairly accused the Islamic Republic 
of Iran of a lack of cooperation are today showing no 
respect for what they initially encouraged these two 
members of the Council to do. This yet again 
highlights the bitter fact that what matters to these few 
Powers is their narrow political interests. It shows that 
they will break their promises whenever they so wish 
and that they have respect neither for other members of 
the Council nor for the pledges they have themselves 
made. What is at stake today is the credibility of the 
Security Council, which has been turned into a tool in 
the toolbox of a few countries that do not hesitate to 
abuse it when and where their interests require. 

 One day, there should be an end to the 
unrestrained and rampant application of double 
standards that is unfortunately being practiced by this 
Council. Some powerful members of the Council 
should provide answers to the many legitimate 
questions of international public opinion with regard to 
their behaviour in this Council. They should explain 
why they have incapacitated this body to react to the 
threats of resort to the use of force, and even of nuclear 
weapons, against Iran, uttered so vividly at the highest 
levels by the United States and as reflected in the 
United States Nuclear Posture Review, which exempts 
Iran from negative security assurances. They should 
respond to the question of why they have never 
allowed the Council to take any action with regard to 
the threats made on a daily basis by the criminal Israeli 
regime against Iran in violation of the United Nations 
Charter.  

 Indeed, they should also explain to the 
international community why they are pushing the 
Council to take action against a nation that is only 
trying to exercise its legal and inalienable rights, while 
at the same time the same few countries resort to every 
possible effort to prevent the Security Council from 

taking action against the Israeli regime’s violations of 
the most basic principles of international law and 
international humanitarian law, as documented by the 
Goldstone report (A/HRC/12/48), and have repeatedly 
prevented this body from moving to stop the massive 
aggression of the Zionist regime against the Palestinian 
and Lebanese peoples. There should be an answer on 
the part of those who prevented this body from 
adopting a strong resolution in condemnation of the 
massacre on board the freedom flotilla ship and forced 
the Council to limit its action to adopting a mere 
presidential statement on that grave, brutal and 
criminal act, which was a clear example of State 
terrorism. There should also be an answer as to why 
this Council has not been given the slightest chance to 
address the issue of the Israeli regime’s nuclear 
arsenal, despite its compulsive propensity to engage in 
aggression and carnage. 

 I wish to conclude by stressing that no amount of 
pressure or mischief will be able to break our nation’s 
determination to pursue and defend its legal and 
inalienable rights. Iran, as one of the most powerful 
and stable countries in the region, has never bowed and 
will never bow to the hostile actions and pressures of 
these few Powers, and will continue to defend its 
rights. 

 I have again to express my sincere thanks to the 
delegations of Turkey and Brazil for voting against 
today’s resolution, and to the Permanent 
Representative of Lebanon for not supporting it. 
History will commemorate those actions taken today in 
this Council. 

 The President (spoke in Spanish): The 
representative of the United Kingdom has asked to take 
the floor a second time. 

 Sir Mark Lyall Grant (United Kingdom): I 
regret the need to rebut some of the comments made by 
the Permanent Representative of Iran, but his distorted 
account of history — including personal attacks on my 
country — simply demean him and seem designed as 
an excuse for Iran not to respond to international 
concerns about its nuclear programme. 

 The attacks on the integrity of the Security 
Council are an insult to my colleagues here now and 
over the past four years. I hope that, on more sober 
reflection, Iran will respond honestly to the concerns 
that are expressed in the resolution that has just been 
adopted and that have been expressed by this Council 
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over the past four years on Iran’s nuclear programme, 
and that it will engage seriously in negotiations on that 
programme.  

 The President (spoke in Spanish): There are no 
further speakers inscribed on my list. The Security  
 

Council has thus concluded the present stage of its 
consideration of the item on its agenda. The Council 
will remain seized of the matter. 

 The meeting rose at 1 p.m. 
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Title 3— 

The President 

Executive Order 13382 of June 28, 2005

Blocking Property of Weapons of Mass Destruction 
Proliferators and Their Supporters 

By the authority vested in me as President by the Constitution and the 
laws of the United States of America, including the International Emergency 
Economic Powers Act (50 U.S.C. 1701 et seq.) (IEEPA), the National Emer-
gencies Act (50 U.S.C. 1601 et seq.), and section 301 of title 3, United 
States Code, 

I, George W. Bush, President of the United States of America, in order 
to take additional steps with respect to the national emergency described 
and declared in Executive Order 12938 of November 14, 1994, regarding 
the proliferation of weapons of mass destruction and the means of delivering 
them, and the measures imposed by that order, as expanded by Executive 
Order 13094 of July 28, 1998, hereby order: 

Section 1. (a) Except to the extent provided in section 203(b)(1), (3), and 
(4) of IEEPA (50 U.S.C. 1702(b)(1), (3), and (4)), or in regulations, orders, 
directives, or licenses that may be issued pursuant to this order, and notwith-
standing any contract entered into or any license or permit granted prior 
to the effective date of this order, all property and interests in property 
of the following persons, that are in the United States, that hereafter come 
within the United States, or that are or hereafter come within the possession 
or control of United States persons, are blocked and may not be transferred, 
paid, exported, withdrawn, or otherwise dealt in: 

(i) the persons listed in the Annex to this order; 

(ii) any foreign person determined by the Secretary of State, in consultation 
with the Secretary of the Treasury, the Attorney General, and other relevant 
agencies, to have engaged, or attempted to engage, in activities or trans-
actions that have materially contributed to, or pose a risk of materially 
contributing to, the proliferation of weapons of mass destruction or their 
means of delivery (including missiles capable of delivering such weapons), 
including any efforts to manufacture, acquire, possess, develop, transport, 
transfer or use such items, by any person or foreign country of proliferation 
concern; 

(iii) any person determined by the Secretary of the Treasury, in consultation 
with the Secretary of State, the Attorney General, and other relevant 
agencies, to have provided, or attempted to provide, financial, material, 
technological or other support for, or goods or services in support of, 
any activity or transaction described in paragraph (a)(ii) of this section, 
or any person whose property and interests in property are blocked pursu-
ant to this order; and 

(iv) any person determined by the Secretary of the Treasury, in consultation 
with the Secretary of State, the Attorney General, and other relevant 
agencies, to be owned or controlled by, or acting or purporting to act 
for or on behalf of, directly or indirectly, any person whose property 
and interests in property are blocked pursuant to this order. 
(b) Any transaction or dealing by a United States person or within the 

United States in property or interests in property blocked pursuant to this 
order is prohibited, including, but not limited to, (i) the making of any 
contribution or provision of funds, goods, or services by, to, or for the 
benefit of, any person whose property and interests in property are blocked 
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pursuant to this order, and (ii) the receipt of any contribution or provision 
of funds, goods, or services from any such person. 

(c) Any transaction by a United States person or within the United States 
that evades or avoids, has the purpose of evading or avoiding, or attempts 
to violate any of the prohibitions set forth in this order is prohibited. 

(d) Any conspiracy formed to violate the prohibitions set forth in this 
order is prohibited. 
Sec. 2. For purposes of this order: 

(a) the term ‘‘person’’ means an individual or entity; 

(b) the term ‘‘entity’’ means a partnership, association, trust, joint venture, 
corporation, group, subgroup, or other organization; and 

(c) the term ‘‘United States person’’ means any United States citizen, 
permanent resident alien, entity organized under the laws of the United 
States or any jurisdiction within the United States (including foreign 
branches), or any person in the United States. 
Sec. 3. I hereby determine that the making of donations of the type of 
articles specified in section 203(b)(2) of IEEPA (50 U.S.C. 1702(b)(2)) by, 
to, or for the benefit of, any person whose property and interests in property 
are blocked pursuant to this order would seriously impair my ability to 
deal with the national emergency declared in Executive Order 12938, and 
I hereby prohibit such donations as provided by section 1 of this order. 

Sec. 4. Section 4(a) of Executive Order 12938, as amended, is further amended 
to read as follows: 

‘‘Sec. 4. Measures Against Foreign Persons.

(a) Determination by Secretary of State; Imposition of Measures. Except 
to the extent provided in section 203(b) of the International Emergency 
Economic Powers Act (50 U.S.C. 1702(b)), where applicable, if the Secretary 
of State, in consultation with the Secretary of the Treasury, determines 
that a foreign person, on or after November 16, 1990, the effective date 
of Executive Order 12735, the predecessor order to Executive Order 12938, 
has engaged, or attempted to engage, in activities or transactions that have 
materially contributed to, or pose a risk of materially contributing to, the 
proliferation of weapons of mass destruction or their means of delivery 
(including missiles capable of delivering such weapons), including any efforts 
to manufacture, acquire, possess, develop, transport, transfer, or use such 
items, by any person or foreign country of proliferation concern, the measures 
set forth in subsections (b), (c), and (d) of this section shall be imposed 
on that foreign person to the extent determined by the Secretary of State, 
in consultation with the implementing agency and other relevant agencies. 
Nothing in this section is intended to preclude the imposition on that 
foreign person of other measures or sanctions available under this order 
or under other authorities.’’
Sec. 5. For those persons whose property and interests in property are 
blocked pursuant to section 1 of this order who might have a constitutional 
presence in the United States, I find that because of the ability to transfer 
funds or other assets instantaneously, prior notice to such persons of meas-
ures to be taken pursuant to this order would render these measures ineffec-
tual. I therefore determine that for these measures to be effective in addressing 
the national emergency declared in Executive Order 12938, as amended, 
there need be no prior notice of a listing or determination made pursuant 
to section 1 of this order. 

Sec. 6. The Secretary of the Treasury, in consultation with the Secretary 
of State, is hereby authorized to take such actions, including the promulgation 
of rules and regulations, and to employ all powers granted to the President 
by IEEPA as may be necessary to carry out the purposes of this order. 
The Secretary of the Treasury may redelegate any of these functions to 
other officers and agencies of the United States Government, consistent 
with applicable law. All agencies of the United States Government are 
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hereby directed to take all appropriate measures within their authority to 
carry out the provisions of this order and, where appropriate, to advise 
the Secretary of the Treasury in a timely manner of the measures taken. 

Sec. 7. The Secretary of the Treasury, in consultation with the Secretary 
of State, is hereby authorized to determine, subsequent to the issuance 
of this order, that circumstances no longer warrant the inclusion of a person 
in the Annex to this order and that the property and interests in property 
of that person are therefore no longer blocked pursuant to section 1 of 
this order. 

Sec. 8. This order is not intended to, and does not, create any right or 
benefit, substantive or procedural, enforceable at law or in equity by any 
party against the United States, its departments, agencies, instrumentalities, 
or entities, its officers or employees, or any other person. 

Sec. 9. (a) This order is effective at 12:01 a.m. eastern daylight time on 
June 29, 2005. 

(b) This order shall be transmitted to the Congress and published in 
the Federal Register.

W
THE WHITE HOUSE, 
June 28, 2005. 

Billing code 3195–01–P
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ANNEX

Korea Mining Development Trading Corporation 

Tanchon Commercial Bank 

Korea Ryonbong General Corporation 

Aerospace Industries Organization 

Shahid Hemmat Industrial Group 

Shahid Bakeri Industrial Group 

Atomic Energy Organization of Iran 

Scientific Studies and Research Center

[FR Doc. 05–13214

Filed 6–30–05; 9:31 am] 

Billing code 4810–25–P 
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124 STAT. 1312 PUBLIC LAW 111–195—JULY 1, 2010 

Public Law 111–195 
111th Congress 

An Act 
To amend the Iran Sanctions Act of 1996 to enhance United States diplomatic 

efforts with respect to Iran by expanding economic sanctions against Iran. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) SHORT TITLE.—This Act may be cited as the ‘‘Comprehensive 
Iran Sanctions, Accountability, and Divestment Act of 2010’’. 

(b) TABLE OF CONTENTS.—The table of contents for this Act 
is as follows: 

Sec. 1. Short title; table of contents. 
Sec. 2. Findings. 
Sec. 3. Sense of Congress regarding the need to impose additional sanctions with 

respect to Iran. 

TITLE I—SANCTIONS 
Sec. 101. Definitions. 
Sec. 102. Expansion of sanctions under the Iran Sanctions Act of 1996. 
Sec. 103. Economic sanctions relating to Iran. 
Sec. 104. Mandatory sanctions with respect to financial institutions that engage in 

certain transactions. 
Sec. 105. Imposition of sanctions on certain persons who are responsible for or 

complicit in human rights abuses committed against citizens of Iran or 
their family members after the June 12, 2009, elections in Iran. 

Sec. 106. Prohibition on procurement contracts with persons that export sensitive 
technology to Iran. 

Sec. 107. Harmonization of criminal penalties for violations of sanctions. 
Sec. 108. Authority to implement United Nations Security Council resolutions im-

posing sanctions with respect to Iran. 
Sec. 109. Increased capacity for efforts to combat unlawful or terrorist financing. 
Sec. 110. Reports on investments in the energy sector of Iran. 
Sec. 111. Reports on certain activities of foreign export credit agencies and of the 

Export-Import Bank of the United States. 
Sec. 112. Sense of Congress regarding Iran’s Revolutionary Guard Corps and its af-

filiates. 
Sec. 113. Sense of Congress regarding Iran and Hezbollah. 
Sec. 114. Sense of Congress regarding the imposition of multilateral sanctions with 

respect to Iran. 
Sec. 115. Report on providing compensation for victims of international terrorism. 

TITLE II—DIVESTMENT FROM CERTAIN COMPANIES THAT INVEST IN IRAN 
Sec. 201. Definitions. 
Sec. 202. Authority of State and local governments to divest from certain compa-

nies that invest in Iran. 
Sec. 203. Safe harbor for changes of investment policies by asset managers. 
Sec. 204. Sense of Congress regarding certain ERISA plan investments. 
Sec. 205. Technical corrections to Sudan Accountability and Divestment Act of 

2007. 

TITLE III—PREVENTION OF DIVERSION OF CERTAIN GOODS, SERVICES, 
AND TECHNOLOGIES TO IRAN 

Sec. 301. Definitions. 
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Sec. 302. Identification of countries of concern with respect to the diversion of cer-
tain goods, services, and technologies to or through Iran. 

Sec. 303. Destinations of Diversion Concern. 
Sec. 304. Report on expanding diversion concern system to address the diversion of 

United States origin goods, services, and technologies to certain coun-
tries other than Iran. 

Sec. 305. Enforcement authority. 

TITLE IV—GENERAL PROVISIONS 

Sec. 401. General provisions. 
Sec. 402. Determination of budgetary effects. 

SEC. 2. FINDINGS. 

Congress makes the following findings: 
(1) The illicit nuclear activities of the Government of Iran, 

combined with its development of unconventional weapons and 
ballistic missiles and its support for international terrorism, 
represent a threat to the security of the United States, its 
strong ally Israel, and other allies of the United States around 
the world. 

(2) The United States and other responsible countries have 
a vital interest in working together to prevent the Government 
of Iran from acquiring a nuclear weapons capability. 

(3) The International Atomic Energy Agency has repeatedly 
called attention to Iran’s illicit nuclear activities and, as a 
result, the United Nations Security Council has adopted a 
range of sanctions designed to encourage the Government of 
Iran to suspend those activities and comply with its obligations 
under the Treaty on the Non-Proliferation of Nuclear Weapons, 
done at Washington, London, and Moscow July 1, 1968, and 
entered into force March 5, 1970 (commonly known as the 
‘‘Nuclear Non-Proliferation Treaty’’). 

(4) The serious and urgent nature of the threat from Iran 
demands that the United States work together with its allies 
to do everything possible—diplomatically, politically, and 
economically—to prevent Iran from acquiring a nuclear 
weapons capability. 

(5) The United States and its major European allies, 
including the United Kingdom, France, and Germany, have 
advocated that sanctions be strengthened should international 
diplomatic efforts fail to achieve verifiable suspension of Iran’s 
uranium enrichment program and an end to its nuclear 
weapons program and other illicit nuclear activities. 

(6) The Government of Iran continues to engage in serious, 
systematic, and ongoing violations of human rights, including 
suppression of freedom of expression and religious freedom, 
illegitimately prolonged detention, torture, and executions. Such 
violations have increased in the aftermath of the fraudulent 
presidential election in Iran on June 12, 2009. 

(7) The Government of Iran has been unresponsive to Presi-
dent Obama’s unprecedented and serious efforts at engagement, 
revealing that the Government of Iran is not interested in 
a diplomatic resolution, as made clear, for example, by the 
following: 

(A) Iran’s apparent rejection of the Tehran Research 
Reactor plan, generously offered by the United States and 
its partners, of potentially great benefit to the people of 
Iran, and endorsed by Iran’s own negotiators in October 
2009. 

22 USC 8501. 
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(B) Iran’s ongoing clandestine nuclear program, as evi-
denced by its work on the secret uranium enrichment 
facility at Qom, its subsequent refusal to cooperate fully 
with inspectors from the International Atomic Energy 
Agency, and its announcement that it would build 10 new 
uranium enrichment facilities. 

(C) Iran’s official notification to the International 
Atomic Energy Agency that it would enrich uranium to 
the 20 percent level, followed soon thereafter by its pro-
viding to that Agency a laboratory result showing that 
Iran had indeed enriched some uranium to 19.8 percent. 

(D) A February 18, 2010, report by the International 
Atomic Energy Agency expressing ‘‘concerns about the pos-
sible existence in Iran of past or current undisclosed activi-
ties related to the development of a nuclear payload for 
a missile. These alleged activities consist of a number 
of projects and sub-projects, covering nuclear and missile 
related aspects, run by military-related organizations.’’. 

(E) A May 31, 2010, report by the International Atomic 
Energy Agency expressing continuing strong concerns 
about Iran’s lack of cooperation with the Agency’s 
verification efforts and Iran’s ongoing enrichment activities, 
which are contrary to the longstanding demands of the 
Agency and the United Nations Security Council. 

(F) Iran’s announcement in April 2010 that it had 
developed a new, faster generation of centrifuges for 
enriching uranium. 

(G) Iran’s ongoing arms exports to, and support for, 
terrorists in direct contravention of United Nations Secu-
rity Council resolutions. 

(H) Iran’s July 31, 2009, arrest of 3 young citizens 
of the United States on spying charges. 
(8) There is an increasing interest by State governments, 

local governments, educational institutions, and private institu-
tions, business firms, and other investors to disassociate them-
selves from companies that conduct business activities in the 
energy sector of Iran, since such business activities may directly 
or indirectly support the efforts of the Government of Iran 
to achieve a nuclear weapons capability. 

(9) Black market proliferation networks continue to flourish 
in the Middle East, allowing countries like Iran to gain access 
to sensitive dual-use technologies. 

(10) Economic sanctions imposed pursuant to the provisions 
of this Act, the Iran Sanctions Act of 1996, as amended by 
this Act, and the International Emergency Economic Powers 
Act (50 U.S.C. 1701 et seq.), and other authorities available 
to the United States to impose economic sanctions to prevent 
Iran from developing nuclear weapons, are necessary to protect 
the essential security interests of the United States. 

SEC. 3. SENSE OF CONGRESS REGARDING THE NEED TO IMPOSE ADDI-
TIONAL SANCTIONS WITH RESPECT TO IRAN. 

It is the sense of Congress that— 
(1) international diplomatic efforts to address Iran’s illicit 

nuclear efforts and support for international terrorism are more 
likely to be effective if strong additional sanctions are imposed 
on the Government of Iran; 
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(2) the concerns of the United States regarding Iran are 
strictly the result of the actions of the Government of Iran; 

(3) the revelation in September 2009 that Iran is developing 
a secret uranium enrichment site on a base of Iran’s Revolu-
tionary Guard Corps near Qom, which appears to have no 
civilian application, highlights the urgency that Iran— 

(A) disclose the full nature of its nuclear program, 
including any other secret locations; and 

(B) provide the International Atomic Energy Agency 
unfettered access to its facilities pursuant to Iran’s legal 
obligations under the Treaty on the Non-Proliferation of 
Nuclear Weapons, done at Washington, London, and 
Moscow July 1, 1968, and entered into force March 5, 
1970 (commonly known as the ‘‘Nuclear Non-Proliferation 
Treaty’’) and Iran’s safeguards agreement with the Inter-
national Atomic Energy Agency; 
(4) because of the involvement of Iran’s Revolutionary 

Guard Corps in Iran’s nuclear program, international terrorism, 
and domestic human rights abuses, the President should impose 
the full range of applicable sanctions on— 

(A) any individual or entity that is an agent, alias, 
front, instrumentality, representative, official, or affiliate 
of Iran’s Revolutionary Guard Corps; and 

(B) any individual or entity that has conducted any 
commercial transaction or financial transaction with an 
individual or entity described in subparagraph (A); 
(5) additional measures should be adopted by the United 

States to prevent the diversion of sensitive dual-use tech-
nologies to Iran; 

(6) the President should— 
(A) continue to urge the Government of Iran to respect 

the internationally recognized human rights and religious 
freedoms of its citizens; 

(B) identify the officials of the Government of Iran 
and other individuals who are responsible for continuing 
and severe violations of human rights and religious freedom 
in Iran; and 

(C) take appropriate measures to respond to such viola-
tions, including by— 

(i) prohibiting officials and other individuals the 
President identifies as being responsible for such viola-
tions from entry into the United States; and 

(ii) freezing the assets of the officials and other 
individuals described in clause (i); 

(7) additional funding should be provided to the Secretary 
of State to document, collect, and disseminate information about 
human rights abuses in Iran, including serious abuses that 
have taken place since the presidential election in Iran on 
June 12, 2009; 

(8) with respect to nongovernmental organizations based 
in the United States— 

(A) many of such organizations are essential to pro-
moting human rights and humanitarian goals around the 
world; 

(B) it is in the national interest of the United States 
to allow responsible nongovernmental organizations based 
in the United States to establish and carry out operations 
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in Iran to promote civil society and foster humanitarian 
goodwill among the people of Iran; and 

(C) the United States should ensure that the organiza-
tions described in subparagraph (B) are not unnecessarily 
hindered from working in Iran to provide humanitarian, 
human rights, and people-to-people assistance, as appro-
priate, to the people of Iran; 
(9) the United States should not issue a license pursuant 

to an agreement for cooperation (as defined in section 11 b. 
of the Atomic Energy Act of 1954 (42 U.S.C. 2014(b))) for 
the export of nuclear material, facilities, components, or other 
goods, services, or technology that are or would be subject 
to such an agreement to a country that is providing similar 
nuclear material, facilities, components, or other goods, serv-
ices, or technology to another country that is not in full compli-
ance with its obligations under the Nuclear Non-Proliferation 
Treaty, including its obligations under the safeguards agree-
ment between that country and the International Atomic 
Energy Agency, unless the President determines that the provi-
sion of such similar nuclear material, facilities, components, 
or other goods, services, or technology to such other country 
does not undermine the nonproliferation policies and objectives 
of the United States; and 

(10) the people of the United States— 
(A) have feelings of friendship for the people of Iran; 
(B) regret that developments in recent decades have 

created impediments to that friendship; and 
(C) hold the people of Iran, their culture, and their 

ancient and rich history in the highest esteem. 

TITLE I—SANCTIONS 

SEC. 101. DEFINITIONS. 

In this title: 
(1) AGRICULTURAL COMMODITY.—The term ‘‘agricultural 

commodity’’ has the meaning given that term in section 102 
of the Agricultural Trade Act of 1978 (7 U.S.C. 5602). 

(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term 
‘‘appropriate congressional committees’’ has the meaning given 
that term in section 14 of the Iran Sanctions Act of 1996 
(Public Law 104–172; 50 U.S.C. 1701 note), as amended by 
section 102 of this Act. 

(3) EXECUTIVE AGENCY.—The term ‘‘executive agency’’ has 
the meaning given that term in section 4 of the Office of 
Federal Procurement Policy Act (41 U.S.C. 403). 

(4) FAMILY MEMBER.—The term ‘‘family member’’ means, 
with respect to an individual, a spouse, child, parent, sibling, 
grandchild, or grandparent of the individual. 

(5) IRANIAN DIPLOMATS AND REPRESENTATIVES OF OTHER 
GOVERNMENT AND MILITARY OR QUASI-GOVERNMENTAL INSTITU-
TIONS OF IRAN.—The term ‘‘Iranian diplomat or representative 
of another government or military or quasi-governmental 
institution of Iran’’ means any of the Iranian diplomats and 
representatives of other government and military or quasi- 
governmental institutions of Iran (as that term is defined in 

22 USC 8511. 
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section 14 of the Iran Sanctions Act of 1996 (Public Law 104– 
172; 50 U.S.C. 1701 note)). 

(6) KNOWINGLY.—The term ‘‘knowingly’’, with respect to 
conduct, a circumstance, or a result, means that a person 
has actual knowledge, or should have known, of the conduct, 
the circumstance, or the result. 

(7) MEDICAL DEVICE.—The term ‘‘medical device’’ has the 
meaning given the term ‘‘device’’ in section 201 of the Federal 
Food, Drug, and Cosmetic Act (21 U.S.C. 321). 

(8) MEDICINE.—The term ‘‘medicine’’ has the meaning given 
the term ‘‘drug’’ in section 201 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 321). 

(9) STATE.—The term ‘‘State’’ means each of the several 
States, the District of Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the Northern Mariana Islands, 
American Samoa, Guam, the United States Virgin Islands, 
and any other territory or possession of the United States. 

(10) UNITED STATES PERSON.—The term ‘‘United States per-
son’’ means— 

(A) a natural person who is a citizen or resident of 
the United States or a national of the United States (as 
defined in section 101(a) of the Immigration and Nation-
ality Act (8 U.S.C. 1101(a)); and 

(B) an entity that is organized under the laws of the 
United States or any State. 

SEC. 102. EXPANSION OF SANCTIONS UNDER THE IRAN SANCTIONS 
ACT OF 1996. 

(a) IN GENERAL.—Section 5 of the Iran Sanctions Act of 1996 
(Public Law 104–172; 50 U.S.C. 1701 note) is amended— 

(1) by striking subsection (a) and inserting the following: 
‘‘(a) SANCTIONS WITH RESPECT TO THE DEVELOPMENT OF PETRO-

LEUM RESOURCES OF IRAN, PRODUCTION OF REFINED PETROLEUM 
PRODUCTS IN IRAN, AND EXPORTATION OF REFINED PETROLEUM 
PRODUCTS TO IRAN.— 

‘‘(1) DEVELOPMENT OF PETROLEUM RESOURCES OF IRAN.— 
‘‘(A) IN GENERAL.—Except as provided in subsection 

(f), the President shall impose 3 or more of the sanctions 
described in section 6(a) with respect to a person if the 
President determines that the person knowingly, on or 
after the date of the enactment of the Comprehensive Iran 
Sanctions, Accountability, and Divestment Act of 2010— 

‘‘(i) makes an investment described in subpara-
graph (B) of $20,000,000 or more; or 

‘‘(ii) makes a combination of investments described 
in subparagraph (B) in a 12-month period if each such 
investment is of at least $5,000,000 and such invest-
ments equal or exceed $20,000,000 in the aggregate. 
‘‘(B) INVESTMENT DESCRIBED.—An investment 

described in this subparagraph is an investment that 
directly and significantly contributes to the enhancement 
of Iran’s ability to develop petroleum resources. 
‘‘(2) PRODUCTION OF REFINED PETROLEUM PRODUCTS.— 

‘‘(A) IN GENERAL.—Except as provided in subsection 
(f), the President shall impose 3 or more of the sanctions 
described in section 6(a) with respect to a person if the 
President determines that the person knowingly, on or 

President. 
Determinations. 
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after the date of the enactment of the Comprehensive Iran 
Sanctions, Accountability, and Divestment Act of 2010, 
sells, leases, or provides to Iran goods, services, technology, 
information, or support described in subparagraph (B)— 

‘‘(i) any of which has a fair market value of 
$1,000,000 or more; or 

‘‘(ii) that, during a 12-month period, have an aggre-
gate fair market value of $5,000,000 or more. 
‘‘(B) GOODS, SERVICES, TECHNOLOGY, INFORMATION, OR 

SUPPORT DESCRIBED.—Goods, services, technology, informa-
tion, or support described in this subparagraph are goods, 
services, technology, information, or support that could 
directly and significantly facilitate the maintenance or 
expansion of Iran’s domestic production of refined petro-
leum products, including any direct and significant assist-
ance with respect to the construction, modernization, or 
repair of petroleum refineries. 
‘‘(3) EXPORTATION OF REFINED PETROLEUM PRODUCTS TO 

IRAN.— 
‘‘(A) IN GENERAL.—Except as provided in subsection 

(f), the President shall impose 3 or more of the sanctions 
described in section 6(a) with respect to a person if the 
President determines that the person knowingly, on or 
after the date of the enactment of the Comprehensive Iran 
Sanctions, Accountability, and Divestment Act of 2010— 

‘‘(i) sells or provides to Iran refined petroleum 
products— 

‘‘(I) that have a fair market value of $1,000,000 
or more; or 

‘‘(II) that, during a 12-month period, have an 
aggregate fair market value of $5,000,000 or more; 
or 
‘‘(ii) sells, leases, or provides to Iran goods, serv-

ices, technology, information, or support described in 
subparagraph (B)— 

‘‘(I) any of which has a fair market value of 
$1,000,000 or more; or 

‘‘(II) that, during a 12-month period, have an 
aggregate fair market value of $5,000,000 or more. 

‘‘(B) GOODS, SERVICES, TECHNOLOGY, INFORMATION, OR 
SUPPORT DESCRIBED.—Goods, services, technology, informa-
tion, or support described in this subparagraph are goods, 
services, technology, information, or support that could 
directly and significantly contribute to the enhancement 
of Iran’s ability to import refined petroleum products, 
including— 

‘‘(i) except as provided in subparagraph (C), under-
writing or entering into a contract to provide insurance 
or reinsurance for the sale, lease, or provision of such 
goods, services, technology, information, or support; 

‘‘(ii) financing or brokering such sale, lease, or 
provision; or 

‘‘(iii) providing ships or shipping services to deliver 
refined petroleum products to Iran. 
‘‘(C) EXCEPTION FOR UNDERWRITERS AND INSURANCE 

PROVIDERS EXERCISING DUE DILIGENCE.—The President may 
not impose sanctions under this paragraph with respect 
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to a person that provides underwriting services or insur-
ance or reinsurance if the President determines that the 
person has exercised due diligence in establishing and 
enforcing official policies, procedures, and controls to ensure 
that the person does not underwrite or enter into a contract 
to provide insurance or reinsurance for the sale, lease, 
or provision of goods, services, technology, information, or 
support described in subparagraph (B).’’; 
(2) in subsection (b)— 

(A) by redesignating paragraphs (1) and (2) as subpara-
graphs (A) and (B), respectively, and moving such subpara-
graphs, as so redesignated, 2 ems to the right; 

(B) by striking ‘‘The President shall impose’’ and 
inserting the following: 
‘‘(1) IN GENERAL.—The President shall impose’’; and 

(C) in paragraph (1), as redesignated by subparagraph 
(B) of this paragraph, by striking ‘‘two or more’’ and all 
that follows through ‘‘of this Act’’ and inserting ‘‘3 or more 
of the sanctions described in section 6(a) if the President 
determines that a person has, on or after the date of 
the enactment of the Comprehensive Iran Sanctions, 
Accountability, and Divestment Act of 2010’’; and 

(D) by adding at the end the following: 
‘‘(2) ADDITIONAL MANDATORY SANCTIONS RELATING TO 

TRANSFER OF NUCLEAR TECHNOLOGY.— 
‘‘(A) IN GENERAL.—Except as provided in subpara-

graphs (B) and (C), in any case in which a person is 
subject to sanctions under paragraph (1) because of an 
activity described in that paragraph that relates to the 
acquisition or development of nuclear weapons or related 
technology or of missiles or advanced conventional weapons 
that are designed or modified to deliver a nuclear weapon, 
no license may be issued for the export, and no approval 
may be given for the transfer or retransfer, directly or 
indirectly, to the country the government of which has 
primary jurisdiction over the person, of any nuclear mate-
rial, facilities, components, or other goods, services, or tech-
nology that are or would be subject to an agreement for 
cooperation between the United States and that govern-
ment. 

‘‘(B) EXCEPTION.—The sanctions described in subpara-
graph (A) shall not apply with respect to a country the 
government of which has primary jurisdiction over a person 
that engages in an activity described in that subparagraph 
if the President determines and notifies the appropriate 
congressional committees that the government of the 
country— 

‘‘(i) does not know or have reason to know about 
the activity; or 

‘‘(ii) has taken, or is taking, all reasonable steps 
necessary to prevent a recurrence of the activity and 
to penalize the person for the activity. 
‘‘(C) INDIVIDUAL APPROVAL.—Notwithstanding subpara-

graph (A), the President may, on a case-by-case basis, 
approve the issuance of a license for the export, or approve 
the transfer or retransfer, of any nuclear material, facili-
ties, components, or other goods, services, or technology 

Notification. 
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that are or would be subject to an agreement for coopera-
tion, to a person in a country to which subparagraph (A) 
applies (other than a person that is subject to the sanctions 
under paragraph (1)) if the President— 

‘‘(i) determines that such approval is vital to the 
national security interests of the United States; and 

‘‘(ii) not later than 15 days before issuing such 
license or approving such transfer or retransfer, sub-
mits to the Committee on Foreign Affairs of the House 
of Representatives and the Committee on Foreign Rela-
tions of the Senate the justification for approving such 
license, transfer, or retransfer. 
‘‘(D) CONSTRUCTION.—The restrictions in subparagraph 

(A) shall apply in addition to all other applicable proce-
dures, requirements, and restrictions contained in the 
Atomic Energy Act of 1954 and other related laws. 

‘‘(E) DEFINITION.—In this paragraph, the term ‘agree-
ment for cooperation’ has the meaning given that term 
in section 11 b. of the Atomic Energy Act of 1954 (42 
U.S.C. 2014(b)). 

‘‘(F) APPLICABILITY.—The sanctions under subpara-
graph (A) shall apply only in a case in which a person 
is subject to sanctions under paragraph (1) because of 
an activity described in that paragraph in which the person 
engages on or after the date of the enactment of the Com-
prehensive Iran Sanctions, Accountability, and Divestment 
Act of 2010.’’; 
(3) in subsection (c)— 

(A) by striking ‘‘(b)’’ each place it appears and inserting 
‘‘(b)(1)’’; and 

(B) by striking paragraph (2) and inserting the fol-
lowing: 
‘‘(2) any person that— 

‘‘(A) is a successor entity to the person referred to 
in paragraph (1); 

‘‘(B) owns or controls the person referred to in para-
graph (1), if the person that owns or controls the person 
referred to in paragraph (1) had actual knowledge or should 
have known that the person referred to in paragraph (1) 
engaged in the activities referred to in that paragraph; 
or 

‘‘(C) is owned or controlled by, or under common owner-
ship or control with, the person referred to in paragraph 
(1), if the person owned or controlled by, or under common 
ownership or control with (as the case may be), the person 
referred to in paragraph (1) knowingly engaged in the 
activities referred to in that paragraph.’’; and 
(4) in subsection (f)— 

(A) in the matter preceding paragraph (1), by striking 
‘‘(b)’’ and inserting ‘‘(b)(1)’’; and 

(B) in paragraph (2), by striking ‘‘section 301(b)(1) of 
that Act (19 U.S.C. 2511(b)(1))’’ and inserting ‘‘section 
301(b) of that Act (19 U.S.C. 2511(b))’’. 

(b) DESCRIPTION OF SANCTIONS.—Section 6 of such Act is 
amended— 

(1) by striking ‘‘The sanctions to be imposed’’ and inserting 
the following: 

50 USC 1701 
note. 
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‘‘(a) IN GENERAL.—The sanctions to be imposed’’; 
(2) in subsection (a), as redesignated by paragraph (1)— 

(A) by redesignating paragraph (6) as paragraph (9); 
and 

(B) by inserting after paragraph (5) the following: 
‘‘(6) FOREIGN EXCHANGE.—The President may, pursuant 

to such regulations as the President may prescribe, prohibit 
any transactions in foreign exchange that are subject to the 
jurisdiction of the United States and in which the sanctioned 
person has any interest. 

‘‘(7) BANKING TRANSACTIONS.—The President may, pursu-
ant to such regulations as the President may prescribe, prohibit 
any transfers of credit or payments between financial institu-
tions or by, through, or to any financial institution, to the 
extent that such transfers or payments are subject to the juris-
diction of the United States and involve any interest of the 
sanctioned person. 

‘‘(8) PROPERTY TRANSACTIONS.—The President may, pursu-
ant to such regulations as the President may prescribe, prohibit 
any person from— 

‘‘(A) acquiring, holding, withholding, using, transfer-
ring, withdrawing, transporting, importing, or exporting 
any property that is subject to the jurisdiction of the United 
States and with respect to which the sanctioned person 
has any interest; 

‘‘(B) dealing in or exercising any right, power, or privi-
lege with respect to such property; or 

‘‘(C) conducting any transaction involving such prop-
erty.’’; and 
(3) by adding at the end the following: 

‘‘(b) ADDITIONAL MEASURE RELATING TO GOVERNMENT CON-
TRACTS.— 

‘‘(1) MODIFICATION OF FEDERAL ACQUISITION REGULATION.— 
Not later than 90 days after the date of the enactment of 
the Comprehensive Iran Sanctions, Accountability, and Divest-
ment Act of 2010, the Federal Acquisition Regulation issued 
pursuant to section 25 of the Office of Federal Procurement 
Policy Act (41 U.S.C. 421) shall be revised to require a certifi-
cation from each person that is a prospective contractor that 
the person, and any person owned or controlled by the person, 
does not engage in any activity for which sanctions may be 
imposed under section 5. 

‘‘(2) REMEDIES.— 
‘‘(A) IN GENERAL.—If the head of an executive agency 

determines that a person has submitted a false certification 
under paragraph (1) on or after the date on which the 
revision of the Federal Acquisition Regulation required by 
this subsection becomes effective, the head of that executive 
agency shall terminate a contract with such person or 
debar or suspend such person from eligibility for Federal 
contracts for a period of not more than 3 years. Any such 
debarment or suspension shall be subject to the procedures 
that apply to debarment and suspension under the Federal 
Acquisition Regulation under subpart 9.4 of part 9 of title 
48, Code of Federal Regulations. 

Applicability. 

Deadline. 
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‘‘(B) INCLUSION ON LIST OF PARTIES EXCLUDED FROM 
FEDERAL PROCUREMENT AND NONPROCUREMENT PRO-
GRAMS.—The Administrator of General Services shall 
include on the List of Parties Excluded from Federal 
Procurement and Nonprocurement Programs maintained 
by the Administrator under part 9 of the Federal Acquisi-
tion Regulation issued pursuant to section 25 of the Office 
of Federal Procurement Policy Act (41 U.S.C. 421) each 
person that is debarred, suspended, or proposed for debar-
ment or suspension by the head of an executive agency 
on the basis of a determination of a false certification 
under subparagraph (A). 
‘‘(3) CLARIFICATION REGARDING CERTAIN PRODUCTS.—The 

remedies set forth in paragraph (2) shall not apply with respect 
to the procurement of eligible products, as defined in section 
308(4) of the Trade Agreements Act of 1974 (19 U.S.C. 2518(4)), 
of any foreign country or instrumentality designated under 
section 301(b) of that Act (19 U.S.C. 2511(b)). 

‘‘(4) RULE OF CONSTRUCTION.—This subsection shall not 
be construed to limit the use of other remedies available to 
the head of an executive agency or any other official of the 
Federal Government on the basis of a determination of a false 
certification under paragraph (1). 

‘‘(5) WAIVERS.—The President may on a case-by-case basis 
waive the requirement that a person make a certification under 
paragraph (1) if the President determines and certifies in 
writing to the appropriate congressional committees, the Com-
mittee on Armed Services of the Senate, and the Committee 
on Armed Services of the House of Representatives, that it 
is in the national interest of the United States to do so. 

‘‘(6) EXECUTIVE AGENCY DEFINED.—In this subsection, the 
term ‘executive agency’ has the meaning given that term in 
section 4 of the Office of Federal Procurement Policy Act (41 
U.S.C. 403). 

‘‘(7) APPLICABILITY.—The revisions to the Federal Acquisi-
tion Regulation required under paragraph (1) shall apply with 
respect to contracts for which solicitations are issued on or 
after the date that is 90 days after the date of the enactment 
of the Comprehensive Iran Sanctions, Accountability, and 
Divestment Act of 2010.’’. 
(c) PRESIDENTIAL WAIVER.—Section 9 of such Act is amended— 

(1) in subsection (a), by striking ‘‘5(b)’’ each place it appears 
and inserting ‘‘5(b)(1)’’; and 

(2) in subsection (c)— 
(A) by striking ‘‘section 5(a) or (b)’’ each place it appears 

and inserting ‘‘section 5(a) or 5(b)(1)’’; 
(B) in paragraph (1), by striking ‘‘important to the 

national interest’’ and inserting ‘‘necessary to the national 
interest’’; and 

(C) in paragraph (2), by striking subparagraph (C) 
and inserting the following: 

‘‘(C) an estimate of the significance of the conduct 
of the person in contributing to the ability of Iran to, 
as the case may be— 

‘‘(i) develop petroleum resources, produce refined 
petroleum products, or import refined petroleum prod-
ucts; or 
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‘‘(ii) acquire or develop— 
‘‘(I) chemical, biological, or nuclear weapons 

or related technologies; or 
‘‘(II) destabilizing numbers and types of 

advanced conventional weapons; and’’. 
(d) REPORTS ON GLOBAL TRADE RELATING TO IRAN.—Section 

10 of such Act is amended by adding at the end the following: 
‘‘(d) REPORTS ON GLOBAL TRADE RELATING TO IRAN.—Not later 

than 90 days after the date of the enactment of the Comprehensive 
Iran Sanctions, Accountability, and Divestment Act of 2010, and 
annually thereafter, the President shall submit to the appropriate 
congressional committees a report, with respect to the most recent 
12-month period for which data are available, on the dollar value 
amount of trade, including in the energy sector, between Iran 
and each country maintaining membership in the Group of 20 
Finance Ministers and Central Bank Governors.’’. 

(e) EXTENSION OF IRAN SANCTIONS ACT OF 1996.—Section 13(b) 
of such Act is amended by striking ‘‘December 31, 2011’’ and 
inserting ‘‘December 31, 2016’’. 

(f) CLARIFICATION AND EXPANSION OF DEFINITIONS.—Section 
14 of such Act is amended— 

(1) in paragraph (2), by striking ‘‘the Committee on Banking 
and Financial Services, and the Committee on International 
Relations’’ and inserting ‘‘the Committee on Financial Services, 
and the Committee on Foreign Affairs’’; 

(2) in paragraph (9), in the flush text following subpara-
graph (C), by striking ‘‘The term ‘investment’ does not include’’ 
and all that follows through ‘‘technology.’’; 

(3) by redesignating paragraphs (12), (13), (14), (15), and 
(16) as paragraphs (13), (14), (15), (17), and (18), respectively; 

(4) by inserting after paragraph (11) the following: 
‘‘(12) KNOWINGLY.—The term ‘knowingly’, with respect to 

conduct, a circumstance, or a result, means that a person 
has actual knowledge, or should have known, of the conduct, 
the circumstance, or the result.’’; 

(5) in paragraph (14), as redesignated by paragraph (3) 
of this subsection— 

(A) by redesignating subparagraphs (A), (B), and (C) 
as clauses (i), (ii), and (iii), respectively, and moving such 
clauses, as so redesignated, 2 ems to the right; 

(B) by striking ‘‘The term ‘person’ means—’’ and 
inserting the following: 

‘‘(A) IN GENERAL.—The term ‘person’ means—’’; 
(C) in subparagraph (A), as redesignated by this para-

graph— 
(i) in clause (ii), by inserting ‘‘financial institution, 

insurer, underwriter, guarantor, and any other busi-
ness organization,’’ after ‘‘trust,’’; and 

(ii) in clause (iii), by striking ‘‘subparagraph (B)’’ 
and inserting ‘‘clause (ii)’’; and 
(D) by adding at the end the following: 
‘‘(B) APPLICATION TO GOVERNMENTAL ENTITIES.—The 

term ‘person’ does not include a government or govern-
mental entity that is not operating as a business enter-
prise.’’; 
(6) in paragraph (15), as redesignated by paragraph (3) 

of this subsection, by striking ‘‘petroleum and natural gas 

Definition. 
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resources’’ and inserting ‘‘petroleum, refined petroleum prod-
ucts, oil or liquefied natural gas, natural gas resources, oil 
or liquefied natural gas tankers, and products used to construct 
or maintain pipelines used to transport oil or liquefied natural 
gas’’; and 

(7) by inserting after paragraph (15), as so redesignated, 
the following: 

‘‘(16) REFINED PETROLEUM PRODUCTS.—The term ‘refined 
petroleum products’ means diesel, gasoline, jet fuel (including 
naphtha-type and kerosene-type jet fuel), and aviation gaso-
line.’’. 
(g) WAIVER FOR CERTAIN PERSONS IN CERTAIN COUNTRIES; 

MANDATORY INVESTIGATIONS AND REPORTING; CONFORMING AMEND-
MENTS.—Section 4 of such Act is amended— 

(1) in subsection (b)(2), by striking ‘‘(in addition to that 
provided in subsection (d))’’; 

(2) in subsection (c)— 
(A) in paragraph (1)— 

(i) by striking ‘‘The President may’’ and inserting 
the following: 
‘‘(A) GENERAL WAIVER.—The President may’’; and 

(ii) by adding at the end the following: 
‘‘(B) WAIVER WITH RESPECT TO PERSONS IN COUNTRIES 

THAT COOPERATE IN MULTILATERAL EFFORTS WITH RESPECT 
TO IRAN.—The President may, on a case by case basis, 
waive for a period of not more than 12 months the applica-
tion of section 5(a) with respect to a person if the President, 
at least 30 days before the waiver is to take effect— 

‘‘(i) certifies to the appropriate congressional 
committees that— 

‘‘(I) the government with primary jurisdiction 
over the person is closely cooperating with the 
United States in multilateral efforts to prevent 
Iran from— 

‘‘(aa) acquiring or developing chemical, 
biological, or nuclear weapons or related tech-
nologies; or 

‘‘(bb) acquiring or developing destabilizing 
numbers and types of advanced conventional 
weapons; and 
‘‘(II) such a waiver is vital to the national 

security interests of the United States; and 
‘‘(ii) submits to the appropriate congressional 

committees a report identifying— 
‘‘(I) the person with respect to which the Presi-

dent waives the application of sanctions; and 
‘‘(II) the actions taken by the government 

described in clause (i)(I) to cooperate in multilat-
eral efforts described in that clause.’’; and 

(B) by striking paragraph (2) and inserting the fol-
lowing: 
‘‘(2) SUBSEQUENT RENEWAL OF WAIVER.—At the conclusion 

of the period of a waiver under subparagraph (A) or (B) of 
paragraph (1), the President may renew the waiver— 

‘‘(A) if the President determines, in accordance with 
subparagraph (A) or (B) of that paragraph (as the case 
may be), that the waiver is appropriate; and 

Certification. 
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‘‘(B)(i) in the case of a waiver under subparagraph 
(A) of paragraph (1), for subsequent periods of not more 
than six months each; and 

‘‘(ii) in the case of a waiver under subparagraph (B) 
of paragraph (1), for subsequent periods of not more than 
12 months each.’’; 
(3) by striking subsection (d); 
(4) by redesignating subsections (e) and (f) as subsections 

(d) and (e), respectively; and 
(5) in subsection (e), as redesignated by paragraph (4) 

of this subsection— 
(A) in paragraph (1)— 

(i) by striking ‘‘should initiate’’ and inserting ‘‘shall 
initiate’’; and 

(ii) by striking ‘‘investment activity in Iran as’’ 
and inserting ‘‘an activity’’; 
(B) in paragraph (2)— 

(i) by striking ‘‘should determine’’ and inserting 
‘‘shall (unless paragraph (3) applies) determine’’; and 

(ii) by striking ‘‘investment activity in Iran as’’ 
and inserting ‘‘an activity’’; and 
(C) by adding at the end the following: 

‘‘(3) SPECIAL RULE.—The President need not initiate an 
investigation, and may terminate an investigation, under this 
subsection if the President certifies in writing to the appropriate 
congressional committees that— 

‘‘(A) the person whose activity was the basis for the 
investigation is no longer engaging in the activity or has 
taken significant verifiable steps toward stopping the 
activity; and 

‘‘(B) the President has received reliable assurances that 
the person will not knowingly engage in an activity 
described in section 5(a) in the future.’’. 

(h) EFFECTIVE DATE.— 
(1) IN GENERAL.—The amendments made by this section 

shall— 
(A) take effect on the date of the enactment of this 

Act; and 
(B) except as provided in this subsection or section 

6(b)(7) of the Iran Sanctions Act of 1996, as amended 
by subsection (b) of this section, apply with respect to 
an investment or activity described in subsection (a) or 
(b) of section 5 of the Iran Sanctions Act of 1996, as 
amended by this section, that is commenced on or after 
such date of enactment. 
(2) APPLICABILITY TO ONGOING INVESTMENTS PROHIBITED 

UNDER PRIOR LAW.—A person that makes an investment 
described in section 5(a) of the Iran Sanctions Act of 1996, 
as in effect on the day before the date of the enactment of 
this Act, that is commenced before such date of enactment 
and continues on or after such date of enactment, shall, except 
as provided in paragraph (4), be subject to the provisions of 
the Iran Sanctions Act of 1996, as in effect on the day before 
such date of enactment. 

(3) APPLICABILITY TO ONGOING ACTIVITIES RELATING TO 
CHEMICAL, BIOLOGICAL, OR NUCLEAR WEAPONS OR RELATED 
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TECHNOLOGIES.—A person that, before the date of the enact-
ment of this Act, commenced an activity described in section 
5(b) of the Iran Sanctions Act of 1996, as in effect on the 
day before such date of enactment, and continues the activity 
on or after such date of enactment, shall be subject to the 
provisions of the Iran Sanctions Act of 1996, as amended by 
this Act. 

(4) APPLICABILITY OF MANDATORY INVESTIGATIONS TO 
INVESTMENTS.—The amendments made by subsection (g)(5) of 
this section shall apply on and after the date of the enactment 
of this Act— 

(A) with respect to an investment described in section 
5(a)(1) of the Iran Sanctions Act of 1996, as amended 
by subsection (a) of this section, that is commenced on 
or after such date of enactment; and 

(B) with respect to an investment described in section 
5(a) of the Iran Sanctions Act of 1996, as in effect on 
the day before the date of the enactment of this Act, that 
is commenced before such date of enactment and continues 
on or after such date of enactment. 
(5) APPLICABILITY OF MANDATORY INVESTIGATIONS TO 

ACTIVITIES RELATING TO PETROLEUM.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), the amendments made by subsection (g)(5) of this 
section shall apply on and after the date that is 1 year 
after the date of the enactment of this Act with respect 
to an activity described in paragraph (2) or (3) of section 
5(a) of the Iran Sanctions Act of 1996, as amended by 
subsection (a) of this section, that is commenced on or 
after the date that is 1 year after the date of the enactment 
of this Act or the date on which the President fails to 
submit a certification that is required under subparagraph 
(B) (whichever is applicable). 

(B) SPECIAL RULE FOR DELAY OF EFFECTIVE DATE.— 
(i) REPORTING REQUIREMENT.—Not later than 30 

days before the date that is 1 year after the date 
of the enactment of this Act, the President shall submit 
to the appropriate congressional committees a report 
describing— 

(I) the diplomatic and other efforts of the 
President— 

(aa) to dissuade foreign persons from 
engaging in activities described in paragraph 
(2) or (3) of section 5(a) of the Iran Sanctions 
Act of 1996, as amended by subsection (a) 
of this section; and 

(bb) to encourage other governments to 
dissuade persons over which those govern-
ments have jurisdiction from engaging in such 
activities; 
(II) the successes and failures of the efforts 

described in subclause (I); and 
(III) each investigation under section 4(e) of 

the Iran Sanctions Act of 1996, as amended by 
subsection (g)(5) of this section and as in effect 
pursuant to subparagraph (C) of this paragraph, 
or any other review of an activity described in 
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paragraph (2) or (3) of section 5(a) of the Iran 
Sanctions Act of 1996, as amended by subsection 
(a) of this section, that is initiated or ongoing 
during the period beginning on the date of the 
enactment of this Act and ending on the date 
on which the President is required to submit the 
report. 
(ii) CERTIFICATION.—If the President submits to 

the appropriate congressional committees, with the 
report required by clause (i), a certification that there 
was a substantial reduction in activities described in 
paragraphs (2) and (3) of section 5(a) of the Iran Sanc-
tions Act of 1996, as amended by subsection (a) of 
this section, during the period described in clause 
(i)(III), the effective date provided for in subparagraph 
(A) shall be delayed for a 180-day period beginning 
after the date provided for in that subparagraph. 

(iii) SUBSEQUENT REPORTS AND DELAYS.—The effec-
tive date provided for in subparagraph (A) shall be 
delayed for additional 180-day periods occurring after 
the end of the 180-day period provided for under clause 
(ii), if, not later than 30 days before the 180-day period 
preceding such additional 180-day period expires, the 
President submits to the appropriate congressional 
committees— 

(I) a report containing the matters required 
in the report under clause (i) for the period begin-
ning on the date on which the preceding report 
was required to be submitted under clause (i) or 
this clause (as the case may be) and ending on 
the date on which the President is required to 
submit the most recent report under this clause; 
and 

(II) a certification that, during the period 
described in subclause (I), there was (as compared 
to the period for which the preceding report was 
submitted under this subparagraph) a progressive 
reduction in activities described in paragraphs (2) 
and (3) of section 5(a) of the Iran Sanctions Act 
of 1996, as amended by subsection (a) of this sec-
tion. 
(iv) CONSEQUENCE OF FAILURE TO CERTIFY.—If the 

President does not make a certification at a time 
required by this subparagraph— 

(I) the amendments made by subsection (g)(5) 
of this section shall apply on and after the date 
on which the certification was required to be sub-
mitted by this subparagraph, with respect to an 
activity described in paragraph (2) or (3) of section 
5(a) of the Iran Sanctions Act of 1996, as amended 
by subsection (a) of this section, that— 

(aa) is referenced in the most recent report 
required to be submitted under this subpara-
graph; or 

(bb) is commenced on or after the date 
on which such most recent report is required 
to be submitted; and 
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(II) not later than 45 days after the date on 
which the certification was required to be sub-
mitted by this subparagraph, the President shall 
make a determination under paragraph (2) or (3) 
of section 5(a) of the Iran Sanctions Act of 1996 
(as the case may be), as amended by subsection 
(a) of this section, with respect to relevant activi-
ties described in subclause (I)(aa). 

(C) APPLICABILITY OF PERMISSIVE INVESTIGATIONS.— 
During the 1-year period beginning on the date of the 
enactment of this Act and during any 180-day period during 
which the effective date provided for in subparagraph (A) 
is delayed pursuant to subparagraph (B), section 4(e) of 
the Iran Sanctions Act of 1996, as amended by subsection 
(g)(5) of this section, shall be applied, with respect to an 
activity described in paragraph (2) or (3) of section 5(a) 
of the Iran Sanctions Act of 1996, as amended by subsection 
(a) of this section, by substituting ‘‘should’’ for ‘‘shall’’ each 
place it appears. 
(6) WAIVER AUTHORITY.—The amendments made by sub-

section (c) shall not be construed to affect any exercise of 
the authority under section 9(c) of the Iran Sanctions Act 
of 1996, as in effect on the day before the date of the enactment 
of this Act. 

SEC. 103. ECONOMIC SANCTIONS RELATING TO IRAN. 

(a) IN GENERAL.—Notwithstanding section 101 of the Iran 
Freedom Support Act (Public Law 109–293; 120 Stat. 1344), and 
in addition to any other sanction in effect, beginning on the date 
that is 90 days after the date of the enactment of this Act, the 
economic sanctions described in subsection (b) shall apply with 
respect to Iran. 

(b) SANCTIONS.—The sanctions described in this subsection are 
the following: 

(1) PROHIBITION ON IMPORTS.— 
(A) IN GENERAL.—Except as provided in subparagraph 

(B), no good or service of Iranian origin may be imported 
directly or indirectly into the United States. 

(B) EXCEPTIONS.—The exceptions provided for in sec-
tion 203(b) of the International Emergency Economic 
Powers Act (50 U.S.C. 1702(b)), including the exception 
for information and informational materials, shall apply 
to the prohibition in subparagraph (A) of this paragraph 
to the same extent that such exceptions apply to the 
authority provided under section 203(a) of that Act. 
(2) PROHIBITION ON EXPORTS.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), no good, service, or technology of United States origin 
may be exported to Iran from the United States or by 
a United States person, wherever located. 

(B) EXCEPTIONS.— 
(i) PERSONAL COMMUNICATIONS; ARTICLES TO 

RELIEVE HUMAN SUFFERING; INFORMATION AND 
INFORMATIONAL MATERIALS; TRANSACTIONS INCIDENT TO 
TRAVEL.—The exceptions provided for in section 203(b) 
of the International Emergency Economic Powers Act 
(50 U.S.C. 1702(b)), including the exception for 

Applicability. 

Effective date. 
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information and informational materials, shall apply 
to the prohibition in subparagraph (A) of this para-
graph to the same extent that such exceptions apply 
to the authority provided under section 203(a) of that 
Act. 

(ii) FOOD; MEDICINE; HUMANITARIAN ASSISTANCE.— 
The prohibition in subparagraph (A) shall not apply 
to the exportation of— 

(I) agricultural commodities, food, medicine, 
or medical devices; or 

(II) articles exported to Iran to provide 
humanitarian assistance to the people of Iran. 
(iii) INTERNET COMMUNICATIONS.—The prohibition 

in subparagraph (A) shall not apply to the exportation 
of— 

(I) services incident to the exchange of per-
sonal communications over the Internet or soft-
ware necessary to enable such services, as provided 
for in section 560.540 of title 31, Code of Federal 
Regulations (or any corresponding similar regula-
tion or ruling); 

(II) hardware necessary to enable such serv-
ices; or 

(III) hardware, software, or technology nec-
essary for access to the Internet. 
(iv) GOODS, SERVICES, OR TECHNOLOGIES NEC-

ESSARY TO ENSURE THE SAFE OPERATION OF COMMER-
CIAL AIRCRAFT.—The prohibition in subparagraph (A) 
shall not apply to the exportation of goods, services, 
or technologies necessary to ensure the safe operation 
of commercial aircraft produced in the United States 
or commercial aircraft into which aircraft components 
produced in the United States are incorporated, if the 
exportation of such goods, services, or technologies is 
approved by the Secretary of the Treasury, in consulta-
tion with the Secretary of Commerce, pursuant to regu-
lations issued by the Secretary of the Treasury 
regarding the exportation of such goods, services, or 
technologies, if appropriate. 

(v) GOODS, SERVICES, OR TECHNOLOGIES EXPORTED 
TO SUPPORT INTERNATIONAL ORGANIZATIONS.—The 
prohibition in subparagraph (A) shall not apply to the 
exportation of goods, services, or technologies that— 

(I) are provided to the International Atomic 
Energy Agency and are necessary to support activi-
ties of that Agency in Iran; or 

(II) are necessary to support activities, 
including the activities of nongovernmental 
organizations, relating to promoting democracy in 
Iran. 
(vi) EXPORTS IN THE NATIONAL INTEREST.—The 

prohibition in subparagraph (A) shall not apply to the 
exportation of goods, services, or technologies if the 
President determines the exportation of such goods, 
services, or technologies to be in the national interest 
of the United States. 

(3) FREEZING ASSETS.— President. 

President. 
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(A) IN GENERAL.—At such time as the President deter-
mines that a person in Iran, including an Iranian diplomat 
or representative of another government or military or 
quasi-governmental institution of Iran (including Iran’s 
Revolutionary Guard Corps and its affiliates), satisfies the 
criteria for designation with respect to the imposition of 
sanctions under the authority of the International Emer-
gency Economic Powers Act (50 U.S.C. 1701 et seq.), the 
President shall take such action as may be necessary to 
freeze, as soon as possible— 

(i) the funds and other assets belonging to that 
person; and 

(ii) any funds or other assets that person transfers, 
on or after the date on which the President determines 
the person satisfies such criteria, to any family member 
or associate acting for or on behalf of the person. 
(B) REPORTS TO THE OFFICE OF FOREIGN ASSETS CON-

TROL.—The action described in subparagraph (A) includes 
requiring any United States financial institution that holds 
funds or assets of a person described in that subparagraph 
or funds or assets that person transfers to a family member 
or associate described in that subparagraph to report 
promptly to the Office of Foreign Assets Control informa-
tion regarding such funds and assets. 

(C) REPORTS TO CONGRESS.—Not later than 14 days 
after a decision is made to freeze the funds or assets 
of any person under subparagraph (A), the President shall 
report the name of the person to the appropriate congres-
sional committees. Such a report may contain a classified 
annex. 

(D) TERMINATION.—The President shall release assets 
or funds frozen under subparagraph (A) if the person to 
which the assets or funds belong or the person that trans-
fers the assets or funds as described in subparagraph (A)(ii) 
(as the case may be) no longer satisfies the criteria for 
designation with respect to the imposition of sanctions 
under the authority of the International Emergency Eco-
nomic Powers Act (50 U.S.C. 1701 et seq.). 

(E) UNITED STATES FINANCIAL INSTITUTION DEFINED.— 
In this paragraph, the term ‘‘United States financial 
institution’’ means a financial institution (as defined in 
section 14 of the Iran Sanctions Act of 1996 (Public Law 
104–172; 50 U.S.C. 1701 note)) that is a United States 
person. 

(c) PENALTIES.—The penalties provided for in subsections (b) 
and (c) of section 206 of the International Emergency Economic 
Powers Act (50 U.S.C. 1705) shall apply to a person that violates, 
attempts to violate, conspires to violate, or causes a violation of 
this section or regulations prescribed under this section to the 
same extent that such penalties apply to a person that commits 
an unlawful act described in section 206(a) of that Act. 

(d) REGULATORY AUTHORITY.— 
(1) IN GENERAL.—The President shall prescribe regulations 

to carry out this section, which may include regulatory excep-
tions to the sanctions described in subsection (b). 

(2) APPLICABILITY OF CERTAIN REGULATIONS.—No exception 
to the prohibition under subsection (b)(1) may be made for 

Applicability. 
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the commercial importation of an Iranian origin good described 
in section 560.534(a) of title 31, Code of Federal Regulations 
(as in effect on the day before the date of the enactment 
of this Act), unless the President— 

(A) prescribes a regulation providing for such an excep-
tion on or after the date of the enactment of this Act; 
and 

(B) submits to the appropriate congressional commit-
tees— 

(i) a certification in writing that the exception 
is in the national interest of the United States; and 

(ii) a report describing the reasons for the excep-
tion. 

SEC. 104. MANDATORY SANCTIONS WITH RESPECT TO FINANCIAL 
INSTITUTIONS THAT ENGAGE IN CERTAIN TRANSACTIONS. 

(a) FINDINGS.—Congress makes the following findings: 
(1) The Financial Action Task Force is an intergovern-

mental body whose purpose is to develop and promote national 
and international policies to combat money laundering and 
terrorist financing. 

(2) Thirty-three countries, plus the European Commission 
and the Cooperation Council for the Arab States of the Gulf, 
belong to the Financial Action Task Force. The member coun-
tries of the Financial Action Task Force include the United 
States, Canada, most countries in western Europe, Russia, 
the People’s Republic of China, Japan, South Korea, Argentina, 
and Brazil. 

(3) In 2008 the Financial Action Task Force extended its 
mandate to include addressing ‘‘new and emerging threats such 
as proliferation financing’’, meaning the financing of the pro-
liferation of weapons of mass destruction, and published ‘‘guid-
ance papers’’ for members to assist them in implementing var-
ious United Nations Security Council resolutions dealing with 
weapons of mass destruction, including United Nations Security 
Council Resolutions 1737 (2006) and 1803 (2008), which deal 
specifically with proliferation by Iran. 

(4) The Financial Action Task Force has repeatedly called 
on members— 

(A) to advise financial institutions in their jurisdictions 
to give special attention to business relationships and 
transactions with Iran, including Iranian companies and 
financial institutions; 

(B) to apply effective countermeasures to protect their 
financial sectors from risks relating to money laundering 
and financing of terrorism that emanate from Iran; 

(C) to protect against correspondent relationships being 
used by Iran and Iranian companies and financial institu-
tions to bypass or evade countermeasures and risk-mitiga-
tion practices; and 

(D) to take into account risks relating to money laun-
dering and financing of terrorism when considering 
requests by Iranian financial institutions to open branches 
and subsidiaries in their jurisdictions. 
(5) At a February 2010 meeting of the Financial Action 

Task Force, the Task Force called on members to apply counter-
measures ‘‘to protect the international financial system from 
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the ongoing and substantial money laundering and terrorist 
financing (ML/TF) risks’’ emanating from Iran. 
(b) SENSE OF CONGRESS REGARDING THE IMPOSITION OF SANC-

TIONS ON THE CENTRAL BANK OF IRAN.—Congress— 
(1) acknowledges the efforts of the United Nations Security 

Council to impose limitations on transactions involving Iranian 
financial institutions, including the Central Bank of Iran; and 

(2) urges the President, in the strongest terms, to consider 
immediately using the authority of the President to impose 
sanctions on the Central Bank of Iran and any other Iranian 
financial institution engaged in proliferation activities or sup-
port of terrorist groups. 
(c) PROHIBITIONS AND CONDITIONS WITH RESPECT TO CERTAIN 

ACCOUNTS HELD BY FOREIGN FINANCIAL INSTITUTIONS.— 
(1) IN GENERAL.—Not later than 90 days after the date 

of the enactment of this Act, the Secretary of the Treasury 
shall prescribe regulations to prohibit, or impose strict condi-
tions on, the opening or maintaining in the United States 
of a correspondent account or a payable-through account by 
a foreign financial institution that the Secretary finds know-
ingly engages in an activity described in paragraph (2). 

(2) ACTIVITIES DESCRIBED.—A foreign financial institution 
engages in an activity described in this paragraph if the foreign 
financial institution— 

(A) facilitates the efforts of the Government of Iran 
(including efforts of Iran’s Revolutionary Guard Corps or 
any of its agents or affiliates)— 

(i) to acquire or develop weapons of mass destruc-
tion or delivery systems for weapons of mass destruc-
tion; or 

(ii) to provide support for organizations designated 
as foreign terrorist organizations under section 219(a) 
of the Immigration and Nationality Act (8 U.S.C. 
1189(a)) or support for acts of international terrorism 
(as defined in section 14 of the Iran Sanctions Act 
of 1996 (Public Law 104–172; 50 U.S.C. 1701 note)); 
(B) facilitates the activities of a person subject to finan-

cial sanctions pursuant to United Nations Security Council 
Resolution 1737 (2006), 1747 (2007), 1803 (2008), or 1929 
(2010), or any other resolution that is agreed to by the 
Security Council and imposes sanctions with respect to 
Iran; 

(C) engages in money laundering to carry out an 
activity described in subparagraph (A) or (B); 

(D) facilitates efforts by the Central Bank of Iran or 
any other Iranian financial institution to carry out an 
activity described in subparagraph (A) or (B); or 

(E) facilitates a significant transaction or transactions 
or provides significant financial services for— 

(i) Iran’s Revolutionary Guard Corps or any of 
its agents or affiliates whose property or interests in 
property are blocked pursuant to the International 
Emergency Economic Powers Act (50 U.S.C. 1701 et 
seq.); or 

(ii) a financial institution whose property or 
interests in property are blocked pursuant to that Act 
in connection with— 
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(I) Iran’s proliferation of weapons of mass 
destruction or delivery systems for weapons of 
mass destruction; or 

(II) Iran’s support for international terrorism. 
(3) PENALTIES.—The penalties provided for in subsections 

(b) and (c) of section 206 of the International Emergency Eco-
nomic Powers Act (50 U.S.C. 1705) shall apply to a person 
that violates, attempts to violate, conspires to violate, or causes 
a violation of regulations prescribed under paragraph (1) of 
this subsection to the same extent that such penalties apply 
to a person that commits an unlawful act described in section 
206(a) of that Act. 
(d) PENALTIES FOR DOMESTIC FINANCIAL INSTITUTIONS FOR 

ACTIONS OF PERSONS OWNED OR CONTROLLED BY SUCH FINANCIAL 
INSTITUTIONS.— 

(1) IN GENERAL.—Not later than 90 days after the date 
of the enactment of this Act, the Secretary of the Treasury 
shall prescribe regulations to prohibit any person owned or 
controlled by a domestic financial institution from knowingly 
engaging in a transaction or transactions with or benefitting 
Iran’s Revolutionary Guard Corps or any of its agents or affili-
ates whose property or interests in property are blocked pursu-
ant to the International Emergency Economic Powers Act (50 
U.S.C. 1701 et seq.). 

(2) PENALTIES.—The penalties provided for in section 206(b) 
of the International Emergency Economic Powers Act (50 U.S.C. 
1705(b)) shall apply to a domestic financial institution to the 
same extent that such penalties apply to a person that commits 
an unlawful act described in section 206(a) of that Act if— 

(A) a person owned or controlled by the domestic finan-
cial institution violates, attempts to violate, conspires to 
violate, or causes a violation of regulations prescribed under 
paragraph (1) of this subsection; and 

(B) the domestic financial institution knew or should 
have known that the person violated, attempted to violate, 
conspired to violate, or caused a violation of such regula-
tions. 

(e) REQUIREMENTS FOR FINANCIAL INSTITUTIONS MAINTAINING 
ACCOUNTS FOR FOREIGN FINANCIAL INSTITUTIONS.— 

(1) IN GENERAL.—The Secretary of the Treasury shall pre-
scribe regulations to require a domestic financial institution 
maintaining a correspondent account or payable-through 
account in the United States for a foreign financial institution 
to do one or more of the following: 

(A) Perform an audit of activities described in sub-
section (c)(2) that may be carried out by the foreign finan-
cial institution. 

(B) Report to the Department of the Treasury with 
respect to transactions or other financial services provided 
with respect to any such activity. 

(C) Certify, to the best of the knowledge of the domestic 
financial institution, that the foreign financial institution 
is not knowingly engaging in any such activity. 

(D) Establish due diligence policies, procedures, and 
controls, such as the due diligence policies, procedures, 
and controls described in section 5318(i) of title 31, United 
States Code, reasonably designed to detect whether the 
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Secretary of the Treasury has found the foreign financial 
institution to knowingly engage in any such activity. 
(2) PENALTIES.—The penalties provided for in sections 

5321(a) and 5322 of title 31, United States Code, shall apply 
to a person that violates a regulation prescribed under para-
graph (1) of this subsection, in the same manner and to the 
same extent as such penalties would apply to any person that 
is otherwise subject to such section 5321(a) or 5322. 
(f) WAIVER.—The Secretary of the Treasury may waive the 

application of a prohibition or condition imposed with respect to 
a foreign financial institution pursuant to subsection (c) or the 
imposition of a penalty under subsection (d) with respect to a 
domestic financial institution on and after the date that is 30 
days after the Secretary— 

(1) determines that such a waiver is necessary to the 
national interest of the United States; and 

(2) submits to the appropriate congressional committees 
a report describing the reasons for the determination. 
(g) PROCEDURES FOR JUDICIAL REVIEW OF CLASSIFIED INFORMA-

TION.— 
(1) IN GENERAL.—If a finding under subsection (c)(1), a 

prohibition, condition, or penalty imposed as a result of any 
such finding, or a penalty imposed under subsection (d), is 
based on classified information (as defined in section 1(a) of 
the Classified Information Procedures Act (18 U.S.C. App.)) 
and a court reviews the finding or the imposition of the prohibi-
tion, condition, or penalty, the Secretary of the Treasury may 
submit such information to the court ex parte and in camera. 

(2) RULE OF CONSTRUCTION.—Nothing in this subsection 
shall be construed to confer or imply any right to judicial 
review of any finding under subsection (c)(1), any prohibition, 
condition, or penalty imposed as a result of any such finding, 
or any penalty imposed under subsection (d). 
(h) CONSULTATIONS IN IMPLEMENTATION OF REGULATIONS.—In 

implementing this section and the regulations prescribed under 
this section, the Secretary of the Treasury— 

(1) shall consult with the Secretary of State; and 
(2) may, in the sole discretion of the Secretary of the 

Treasury, consult with such other agencies and departments 
and such other interested parties as the Secretary considers 
appropriate. 
(i) DEFINITIONS.— 

(1) IN GENERAL.—In this section: 
(A) ACCOUNT; CORRESPONDENT ACCOUNT; PAYABLE- 

THROUGH ACCOUNT.—The terms ‘‘account’’, ‘‘correspondent 
account’’, and ‘‘payable-through account’’ have the 
meanings given those terms in section 5318A of title 31, 
United States Code. 

(B) AGENT.—The term ‘‘agent’’ includes an entity estab-
lished by a person for purposes of conducting transactions 
on behalf of the person in order to conceal the identity 
of the person. 

(C) FINANCIAL INSTITUTION.—The term ‘‘financial 
institution’’ means a financial institution specified in 
subparagraph (A), (B), (C), (D), (E), (F), (G), (H), (I), (J), 
(M), or (Y) of section 5312(a)(2) of title 31, United States 
Code. 
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(D) FOREIGN FINANCIAL INSTITUTION; DOMESTIC FINAN-
CIAL INSTITUTION.—The terms ‘‘foreign financial institu-
tion’’ and ‘‘domestic financial institution’’ shall have the 
meanings of those terms as determined by the Secretary 
of the Treasury. 

(E) MONEY LAUNDERING.—The term ‘‘money laun-
dering’’ means the movement of illicit cash or cash equiva-
lent proceeds into, out of, or through a country, or into, 
out of, or through a financial institution. 
(2) OTHER DEFINITIONS.—The Secretary of the Treasury 

may further define the terms used in this section in the regula-
tions prescribed under this section. 

SEC. 105. IMPOSITION OF SANCTIONS ON CERTAIN PERSONS WHO ARE 
RESPONSIBLE FOR OR COMPLICIT IN HUMAN RIGHTS 
ABUSES COMMITTED AGAINST CITIZENS OF IRAN OR 
THEIR FAMILY MEMBERS AFTER THE JUNE 12, 2009, ELEC-
TIONS IN IRAN. 

(a) IN GENERAL.—The President shall impose sanctions 
described in subsection (c) with respect to each person on the 
list required by subsection (b). 

(b) LIST OF PERSONS WHO ARE RESPONSIBLE FOR OR COMPLICIT 
IN CERTAIN HUMAN RIGHTS ABUSES.— 

(1) IN GENERAL.—Not later than 90 days after the date 
of the enactment of this Act, the President shall submit to 
the appropriate congressional committees a list of persons who 
are officials of the Government of Iran or persons acting on 
behalf of that Government (including members of paramilitary 
organizations such as Ansar-e-Hezbollah and Basij-e 
Mostaz’afin), that the President determines, based on credible 
evidence, are responsible for or complicit in, or responsible 
for ordering, controlling, or otherwise directing, the commission 
of serious human rights abuses against citizens of Iran or 
their family members on or after June 12, 2009, regardless 
of whether such abuses occurred in Iran. 

(2) UPDATES OF LIST.—The President shall submit to the 
appropriate congressional committees an updated list under 
paragraph (1)— 

(A) not later than 270 days after the date of the enact-
ment of this Act and every 180 days thereafter; and 

(B) as new information becomes available. 
(3) FORM OF REPORT; PUBLIC AVAILABILITY.— 

(A) FORM.—The list required by paragraph (1) shall 
be submitted in unclassified form but may contain a classi-
fied annex. 

(B) PUBLIC AVAILABILITY.—The unclassified portion of 
the list required by paragraph (1) shall be made available 
to the public and posted on the websites of the Department 
of the Treasury and the Department of State. 
(4) CONSIDERATION OF DATA FROM OTHER COUNTRIES AND 

NONGOVERNMENTAL ORGANIZATIONS.—In preparing the list 
required by paragraph (1), the President shall consider credible 
data already obtained by other countries and nongovernmental 
organizations, including organizations in Iran, that monitor 
the human rights abuses of the Government of Iran. 
(c) SANCTIONS DESCRIBED.—The sanctions described in this sub-

section are ineligibility for a visa to enter the United States and 
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sanctions pursuant to the International Emergency Economic 
Powers Act (50 U.S.C. 1701 et seq.), including blocking of property 
and restrictions or prohibitions on financial transactions and the 
exportation and importation of property, subject to such regulations 
as the President may prescribe, including regulatory exceptions 
to permit the United States to comply with the Agreement between 
the United Nations and the United States of America regarding 
the Headquarters of the United Nations, signed June 26, 1947, 
and entered into force November 21, 1947, and other applicable 
international obligations. 

(d) TERMINATION OF SANCTIONS.—The provisions of this section 
shall terminate on the date on which the President determines 
and certifies to the appropriate congressional committees that the 
Government of Iran has— 

(1) unconditionally released all political prisoners, including 
the citizens of Iran detained in the aftermath of the June 
12, 2009, presidential election in Iran; 

(2) ceased its practices of violence, unlawful detention, 
torture, and abuse of citizens of Iran while engaging in peaceful 
political activity; 

(3) conducted a transparent investigation into the killings, 
arrests, and abuse of peaceful political activists that occurred 
in the aftermath of the June 12, 2009, presidential election 
in Iran and prosecuted the individuals responsible for such 
killings, arrests, and abuse; and 

(4) made public commitments to, and is making demon-
strable progress toward— 

(A) establishing an independent judiciary; and 
(B) respecting the human rights and basic freedoms 

recognized in the Universal Declaration of Human Rights. 

SEC. 106. PROHIBITION ON PROCUREMENT CONTRACTS WITH PER-
SONS THAT EXPORT SENSITIVE TECHNOLOGY TO IRAN. 

(a) IN GENERAL.—Except as provided in subsection (b), and 
pursuant to such regulations as the President may prescribe, the 
head of an executive agency may not enter into or renew a contract, 
on or after the date that is 90 days after the date of the enactment 
of this Act, for the procurement of goods or services with a person 
that exports sensitive technology to Iran. 

(b) AUTHORIZATION TO EXEMPT CERTAIN PRODUCTS.—The Presi-
dent is authorized to exempt from the prohibition under subsection 
(a) only eligible products, as defined in section 308(4) of the Trade 
Agreements Act of 1979 (19 U.S.C. 2518(4)), of any foreign country 
or instrumentality designated under section 301(b) of that Act (19 
U.S.C. 2511(b)). 

(c) SENSITIVE TECHNOLOGY DEFINED.— 
(1) IN GENERAL.—The term ‘‘sensitive technology’’ means 

hardware, software, telecommunications equipment, or any 
other technology, that the President determines is to be used 
specifically— 

(A) to restrict the free flow of unbiased information 
in Iran; or 

(B) to disrupt, monitor, or otherwise restrict speech 
of the people of Iran. 
(2) EXCEPTION.—The term ‘‘sensitive technology’’ does not 

include information or informational materials the exportation 
of which the President does not have the authority to regulate 

President. 
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or prohibit pursuant to section 203(b)(3) of the International 
Emergency Economic Powers Act (50 U.S.C. 1702(b)(3)). 
(d) GOVERNMENT ACCOUNTABILITY OFFICE REPORT ON EFFECT 

OF PROCUREMENT PROHIBITION.—Not later than 1 year after the 
date of the enactment of this Act, the Comptroller General of 
the United States shall submit to the appropriate congressional 
committees, the Committee on Armed Services of the Senate, and 
the Committee on Armed Services of the House of Representatives, 
a report assessing the extent to which executive agencies would 
have entered into or renewed contracts for the procurement of 
goods or services with persons that export sensitive technology 
to Iran if the prohibition under subsection (a) were not in effect. 
SEC. 107. HARMONIZATION OF CRIMINAL PENALTIES FOR VIOLATIONS 

OF SANCTIONS. 

(a) IN GENERAL.— 
(1) VIOLATIONS OF UNITED NATIONS SECURITY COUNCIL 

RESOLUTIONS IMPOSING SANCTIONS.—Section 5(b) of the United 
Nations Participation Act of 1945 (22 U.S.C. 287c(b)) is 
amended— 

(A) by striking ‘‘find not more than $10,000’’ and 
inserting ‘‘fined not more than $1,000,000’’; and 

(B) by striking ‘‘ten years’’ and all that follows and 
inserting ‘‘20 years, or both.’’. 
(2) VIOLATIONS OF CONTROLS ON EXPORTS AND IMPORTS 

OF DEFENSE ARTICLES AND DEFENSE SERVICES.—Section 38(c) 
of the Arms Export Control Act (22 U.S.C. 2778(c)) is amended 
by striking ‘‘ten years’’ and inserting ‘‘20 years’’. 

(3) VIOLATIONS OF PROHIBITION ON TRANSACTIONS WITH 
COUNTRIES THAT SUPPORT ACTS OF INTERNATIONAL TERRORISM.— 
Section 40(j) of the Arms Export Control Act (22 U.S.C. 2780(j)) 
is amended by striking ‘‘10 years’’ and inserting ‘‘20 years’’. 

(4) VIOLATIONS OF THE TRADING WITH THE ENEMY ACT.— 
Section 16(a) of the Trading with the enemy Act (50 U.S.C. 
App. 16(a)) is amended by striking ‘‘if a natural person’’ and 
all that follows and inserting ‘‘if a natural person, be imprisoned 
for not more than 20 years, or both.’’. 
(b) STUDY BY UNITED STATES SENTENCING COMMISSION.—Not 

later than 1 year after the date of the enactment of this Act, 
the United States Sentencing Commission, pursuant to the 
authority under sections 994 and 995 of title 28, United States 
Code, and the responsibility of the United States Sentencing 
Commission to advise Congress on sentencing policy under section 
995(a)(20) of title 28, United States Code, shall study and submit 
to Congress a report on the impact and advisability of imposing 
a mandatory minimum sentence for violations of— 

(1) section 5(a) of the United Nations Participation Act 
of 1945 (22 U.S.C. 287c(a)); 

(2) sections 38, 39, and 40 of the Arms Export Control 
Act (22 U.S.C. 2778, 2779, and 2780); and 

(3) the Trading with the enemy Act (50 U.S.C. App. 1 
et seq.). 

SEC. 108. AUTHORITY TO IMPLEMENT UNITED NATIONS SECURITY 
COUNCIL RESOLUTIONS IMPOSING SANCTIONS WITH 
RESPECT TO IRAN. 

In addition to any other authority of the President with respect 
to implementing resolutions of the United Nations Security Council, 

22 USC 8516. 
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the President may prescribe such regulations as may be necessary 
to implement a resolution that is agreed to by the United Nations 
Security Council and imposes sanctions with respect to Iran. 

SEC. 109. INCREASED CAPACITY FOR EFFORTS TO COMBAT UNLAWFUL 
OR TERRORIST FINANCING. 

(a) FINDINGS.—Congress finds the following: 
(1) The work of the Office of Terrorism and Financial 

Intelligence of the Department of the Treasury, which includes 
the Office of Foreign Assets Control and the Financial Crimes 
Enforcement Network, is critical to ensuring that the inter-
national financial system is not used for purposes of supporting 
terrorism and developing weapons of mass destruction. 

(2) The Secretary of the Treasury has designated, including 
most recently on June 16, 2010, various Iranian individuals 
and banking, military, energy, and shipping entities as 
proliferators of weapons of mass destruction pursuant to Execu-
tive Order 13382 (50 U.S.C. 1701 note), thereby blocking trans-
actions subject to the jurisdiction of the United States by those 
individuals and entities and their supporters. 

(3) The Secretary of the Treasury has also identified an 
array of entities in the insurance, petroleum, and petrochemi-
cals industries that the Secretary has determined to be owned 
or controlled by the Government of Iran and added those enti-
ties to the list contained in Appendix A to part 560 of title 
31, Code of Federal Regulations (commonly known as the ‘‘Ira-
nian Transactions Regulations’’), thereby prohibiting trans-
actions between United States persons and those entities. 
(b) AUTHORIZATION OF APPROPRIATIONS FOR OFFICE OF TER-

RORISM AND FINANCIAL INTELLIGENCE.—There are authorized to 
be appropriated to the Secretary of the Treasury for the Office 
of Terrorism and Financial Intelligence— 

(1) $102,613,000 for fiscal year 2011; and 
(2) such sums as may be necessary for each of the fiscal 

years 2012 and 2013. 
(c) AUTHORIZATION OF APPROPRIATIONS FOR THE FINANCIAL 

CRIMES ENFORCEMENT NETWORK.—Section 310(d)(1) of title 31, 
United States Code, is amended by striking ‘‘such sums as may 
be necessary for fiscal years 2002, 2003, 2004, and 2005’’ and 
inserting ‘‘$100,419,000 for fiscal year 2011 and such sums as 
may be necessary for each of the fiscal years 2012 and 2013’’. 

(d) AUTHORIZATION OF APPROPRIATIONS FOR BUREAU OF 
INDUSTRY AND SECURITY OF THE DEPARTMENT OF COMMERCE.— 
There are authorized to be appropriated to the Secretary of Com-
merce for the Bureau of Industry and Security of the Department 
of Commerce— 

(1) $113,000,000 for fiscal year 2011; and 
(2) such sums as may be necessary for each of the fiscal 

years 2012 and 2013. 

SEC. 110. REPORTS ON INVESTMENTS IN THE ENERGY SECTOR OF 
IRAN. 

(a) INITIAL REPORT.— 
(1) IN GENERAL.—Not later than 90 days after the date 

of the enactment of this Act, the President shall submit to 
the appropriate congressional committees a report— 

President. 
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(A) on investments in the energy sector of Iran that 
were made during the period described in paragraph (2); 
and 

(B) that contains— 
(i) an estimate of the volume of energy-related 

resources (other than refined petroleum), including eth-
anol, that Iran imported during the period described 
in paragraph (2); and 

(ii) a list of all significant known energy-related 
joint ventures, investments, and partnerships located 
outside Iran that involve Iranian entities in partner-
ship with entities from other countries, including an 
identification of the entities from other countries; and 

(iii) an estimate of— 
(I) the total value of each such joint venture, 

investment, and partnership; and 
(II) the percentage of each such joint venture, 

investment, and partnership owned by an Iranian 
entity. 

(2) PERIOD DESCRIBED.—The period described in this para-
graph is the period beginning on January 1, 2006, and ending 
on the date that is 60 days after the date of the enactment 
of this Act. 
(b) UPDATED REPORTS.—Not later than 180 days after submit-

ting the report required by subsection (a), and every 180 days 
thereafter, the President shall submit to the appropriate congres-
sional committees a report containing the matters required in the 
report under subsection (a)(1) for the 180-day period beginning 
on the date that is 30 days before the date on which the preceding 
report was required to be submitted by this section. 

SEC. 111. REPORTS ON CERTAIN ACTIVITIES OF FOREIGN EXPORT 
CREDIT AGENCIES AND OF THE EXPORT-IMPORT BANK OF 
THE UNITED STATES. 

(a) REPORT ON CERTAIN ACTIVITIES OF EXPORT CREDIT AGEN-
CIES OF FOREIGN COUNTRIES.— 

(1) IN GENERAL.—Not later than 90 days after the date 
of the enactment of this Act, the President shall submit to 
the appropriate congressional committees a report on any 
activity of an export credit agency of a foreign country that 
is an activity comparable to an activity described in subsection 
(a) or (b) of section 5 of the Iran Sanctions Act of 1996, as 
amended by section 102 of this Act. 

(2) UPDATES.—The President shall update the report 
required by paragraph (1) as new information becomes available 
with respect to the activities of export credit agencies of foreign 
countries. 
(b) REPORT ON CERTAIN FINANCING BY THE EXPORT-IMPORT 

BANK OF THE UNITED STATES.—Not later than 30 days (or, in 
extraordinary circumstances, not later than 15 days) before the 
Export-Import Bank of the United States approves cofinancing 
(including loans, guarantees, other credits, insurance, and reinsur-
ance) in which an export credit agency of a foreign country identified 
in the report required by subsection (a) will participate, the Presi-
dent shall submit to the appropriate congressional committees a 
report identifying— 

(1) the export credit agency of the foreign country; and 
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(2) the beneficiaries of the financing. 

SEC. 112. SENSE OF CONGRESS REGARDING IRAN’S REVOLUTIONARY 
GUARD CORPS AND ITS AFFILIATES. 

It is the sense of Congress that the United States should— 
(1) persistently target Iran’s Revolutionary Guard Corps 

and its affiliates with economic sanctions for its support for 
terrorism, its role in proliferation, and its oppressive activities 
against the people of Iran; 

(2) identify, as soon as possible— 
(A) any foreign individual or entity that is an agent, 

alias, front, instrumentality, official, or affiliate of Iran’s 
Revolutionary Guard Corps; 

(B) any individual or entity that— 
(i) has provided material support to any individual 

or entity described in subparagraph (A); or 
(ii) has conducted any financial or commercial 

transaction with any such individual or entity; and 
(C) any foreign government that— 

(i) provides material support to any such individual 
or entity; or 

(ii) conducts any commercial transaction or finan-
cial transaction with any such individual or entity; 
and 

(3) immediately impose sanctions, including travel restric-
tions, sanctions authorized pursuant to this Act or the Iran 
Sanctions Act of 1996, as amended by section 102 of this 
Act, and the full range of sanctions available to the President 
under the International Emergency Economic Powers Act (50 
U.S.C. 1701 et seq.), on the individuals, entities, and govern-
ments described in paragraph (2). 

SEC. 113. SENSE OF CONGRESS REGARDING IRAN AND HEZBOLLAH. 

It is the sense of Congress that the United States should— 
(1) continue to counter support received by Hezbollah from 

the Government of Iran and other foreign governments in 
response to Hezbollah’s terrorist activities and the threat 
Hezbollah poses to Israel, the democratic sovereignty of Leb-
anon, and the national security interests of the United States; 

(2) impose the full range of sanctions available to the 
President under the International Emergency Economic Powers 
Act (50 U.S.C. 1701 et seq.) on Hezbollah, affiliates and sup-
porters of Hezbollah designated for the imposition of sanctions 
under that Act, and persons providing Hezbollah with commer-
cial, financial, or other services; 

(3) urge the European Union, individual countries in 
Europe, and other countries to classify Hezbollah as a terrorist 
organization to facilitate the disruption of Hezbollah’s oper-
ations; and 

(4) renew international efforts to disarm Hezbollah and 
disband its militias in Lebanon, as called for by United Nations 
Security Council Resolutions 1559 (2004) and 1701 (2006). 

SEC. 114. SENSE OF CONGRESS REGARDING THE IMPOSITION OF 
MULTILATERAL SANCTIONS WITH RESPECT TO IRAN. 

It is the sense of Congress that— 
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(1) in general, effective multilateral sanctions are pref-
erable to unilateral sanctions in order to achieve desired results 
from countries such as Iran; and 

(2) the President should continue to work with allies of 
the United States to impose such sanctions as may be necessary 
to prevent the Government of Iran from acquiring a nuclear 
weapons capability. 

SEC. 115. REPORT ON PROVIDING COMPENSATION FOR VICTIMS OF 
INTERNATIONAL TERRORISM. 

Not later than 180 days after the date of the enactment of 
this Act, the President shall submit to the appropriate congressional 
committees a report on equitable methods for providing compensa-
tion on a comprehensive basis to victims of acts of international 
terrorism who are citizens or residents of the United States or 
nationals of the United States (as defined in section 101(a) of 
the Immigration and Nationality Act (8 U.S.C. 1101(a)). 

TITLE II—DIVESTMENT FROM CERTAIN 
COMPANIES THAT INVEST IN IRAN 

SEC. 201. DEFINITIONS. 

In this title: 
(1) ENERGY SECTOR OF IRAN.—The term ‘‘energy sector of 

Iran’’ refers to activities to develop petroleum or natural gas 
resources or nuclear power in Iran. 

(2) FINANCIAL INSTITUTION.—The term ‘‘financial institu-
tion’’ has the meaning given that term in section 14 of the 
Iran Sanctions Act of 1996 (Public Law 104–172; 50 U.S.C. 
1701 note). 

(3) IRAN.—The term ‘‘Iran’’ includes the Government of 
Iran and any agency or instrumentality of Iran. 

(4) PERSON.—The term ‘‘person’’ means— 
(A) a natural person, corporation, company, business 

association, partnership, society, trust, or any other non-
governmental entity, organization, or group; 

(B) any governmental entity or instrumentality of a 
government, including a multilateral development institu-
tion (as defined in section 1701(c)(3) of the International 
Financial Institutions Act (22 U.S.C. 262r(c)(3))); and 

(C) any successor, subunit, parent entity, or subsidiary 
of, or any entity under common ownership or control with, 
any entity described in subparagraph (A) or (B). 
(5) STATE.—The term ‘‘State’’ means each of the several 

States, the District of Columbia, the Commonwealth of Puerto 
Rico, the Commonwealth of the Northern Mariana Islands, 
American Samoa, Guam, the United States Virgin Islands, 
and any other territory or possession of the United States. 

(6) STATE OR LOCAL GOVERNMENT.—The term ‘‘State or 
local government’’ includes— 

(A) any State and any agency or instrumentality 
thereof; 

(B) any local government within a State, and any 
agency or instrumentality thereof; 

(C) any other governmental instrumentality of a State 
or locality; and 
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(D) any public institution of higher education within 
the meaning of the Higher Education Act of 1965 (20 
U.S.C. 1001 et seq.). 

SEC. 202. AUTHORITY OF STATE AND LOCAL GOVERNMENTS TO DIVEST 
FROM CERTAIN COMPANIES THAT INVEST IN IRAN. 

(a) SENSE OF CONGRESS.—It is the sense of Congress that 
the United States should support the decision of any State or 
local government that for moral, prudential, or reputational reasons 
divests from, or prohibits the investment of assets of the State 
or local government in, a person that engages in investment activi-
ties in the energy sector of Iran, as long as Iran is subject to 
economic sanctions imposed by the United States. 

(b) AUTHORITY TO DIVEST.—Notwithstanding any other provi-
sion of law, a State or local government may adopt and enforce 
measures that meet the requirements of subsection (d) to divest 
the assets of the State or local government from, or prohibit invest-
ment of the assets of the State or local government in, any person 
that the State or local government determines, using credible 
information available to the public, engages in investment activities 
in Iran described in subsection (c). 

(c) INVESTMENT ACTIVITIES DESCRIBED.—A person engages in 
investment activities in Iran described in this subsection if the 
person— 

(1) has an investment of $20,000,000 or more in the energy 
sector of Iran, including in a person that provides oil or liquified 
natural gas tankers, or products used to construct or maintain 
pipelines used to transport oil or liquified natural gas, for 
the energy sector of Iran; or 

(2) is a financial institution that extends $20,000,000 or 
more in credit to another person, for 45 days or more, if that 
person will use the credit for investment in the energy sector 
of Iran. 
(d) REQUIREMENTS.—Any measure taken by a State or local 

government under subsection (b) shall meet the following require-
ments: 

(1) NOTICE.—The State or local government shall provide 
written notice to each person to which a measure is to be 
applied. 

(2) TIMING.—The measure shall apply to a person not ear-
lier than the date that is 90 days after the date on which 
written notice is provided to the person under paragraph (1). 

(3) OPPORTUNITY FOR HEARING.—The State or local govern-
ment shall provide an opportunity to comment in writing to 
each person to which a measure is to be applied. If the person 
demonstrates to the State or local government that the person 
does not engage in investment activities in Iran described in 
subsection (c), the measure shall not apply to the person. 

(4) SENSE OF CONGRESS ON AVOIDING ERRONEOUS TAR-
GETING.—It is the sense of Congress that a State or local 
government should not adopt a measure under subsection (b) 
with respect to a person unless the State or local government 
has made every effort to avoid erroneously targeting the person 
and has verified that the person engages in investment activi-
ties in Iran described in subsection (c). 
(e) NOTICE TO DEPARTMENT OF JUSTICE.—Not later than 30 

days after adopting a measure pursuant to subsection (b), a State 
Deadline. 
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or local government shall submit written notice to the Attorney 
General describing the measure. 

(f) NONPREEMPTION.—A measure of a State or local government 
authorized under subsection (b) or (i) is not preempted by any 
Federal law or regulation. 

(g) DEFINITIONS.—In this section: 
(1) ASSETS.— 

(A) IN GENERAL.—Except as provided in subparagraph 
(B), the term ‘‘assets’’ refers to public monies and includes 
any pension, retirement, annuity, or endowment fund, or 
similar instrument, that is controlled by a State or local 
government. 

(B) EXCEPTION.—The term ‘‘assets’’ does not include 
employee benefit plans covered by title I of the Employee 
Retirement Income Security Act of 1974 (29 U.S.C. 1001 
et seq.). 
(2) INVESTMENT.—The ‘‘investment’’ includes— 

(A) a commitment or contribution of funds or property; 
(B) a loan or other extension of credit; and 
(C) the entry into or renewal of a contract for goods 

or services. 
(h) EFFECTIVE DATE.— 

(1) IN GENERAL.—Except as provided in paragraph (2) or 
subsection (i), this section applies to measures adopted by a 
State or local government before, on, or after the date of the 
enactment of this Act. 

(2) NOTICE REQUIREMENTS.—Except as provided in sub-
section (i), subsections (d) and (e) apply to measures adopted 
by a State or local government on or after the date of the 
enactment of this Act. 
(i) AUTHORIZATION FOR PRIOR ENACTED MEASURES.— 

(1) IN GENERAL.—Notwithstanding any other provision of 
this section or any other provision of law, a State or local 
government may enforce a measure (without regard to the 
requirements of subsection (d), except as provided in paragraph 
(2)) adopted by the State or local government before the date 
of the enactment of this Act that provides for the divestment 
of assets of the State or local government from, or prohibits 
the investment of the assets of the State or local government 
in, any person that the State or local government determines, 
using credible information available to the public, engages in 
investment activities in Iran (determined without regard to 
subsection (c)) or other business activities in Iran that are 
identified in the measure. 

(2) APPLICATION OF NOTICE REQUIREMENTS.—A measure 
described in paragraph (1) shall be subject to the requirements 
of paragraphs (1) and (2) and the first sentence of paragraph 
(3) of subsection (d) on and after the date that is 2 years 
after the date of the enactment of this Act. 

SEC. 203. SAFE HARBOR FOR CHANGES OF INVESTMENT POLICIES 
BY ASSET MANAGERS. 

(a) IN GENERAL.—Section 13(c)(1) of the Investment Company 
Act of 1940 (15 U.S.C. 80a–13(c)(1)) is amended to read as follows: 

‘‘(1) IN GENERAL.—Notwithstanding any other provision of 
Federal or State law, no person may bring any civil, criminal, 

Effective date. 

Applicability. 

             

 
 

 
 

 

Annex 198



124 STAT. 1344 PUBLIC LAW 111–195—JULY 1, 2010 

or administrative action against any registered investment com-
pany, or any employee, officer, director, or investment adviser 
thereof, based solely upon the investment company divesting 
from, or avoiding investing in, securities issued by persons 
that the investment company determines, using credible 
information available to the public— 

‘‘(A) conduct or have direct investments in business 
operations in Sudan described in section 3(d) of the Sudan 
Accountability and Divestment Act of 2007 (50 U.S.C. 1701 
note); or 

‘‘(B) engage in investment activities in Iran described 
in section 202(c) of the Comprehensive Iran Sanctions, 
Accountability, and Divestment Act of 2010.’’. 

(b) SEC REGULATIONS.—Not later than 120 days after the date 
of the enactment of this Act, the Securities and Exchange Commis-
sion shall issue any revisions the Commission determines to be 
necessary to the regulations requiring disclosure by each registered 
investment company that divests itself of securities in accordance 
with section 13(c) of the Investment Company Act of 1940 to include 
divestments of securities in accordance with paragraph (1)(B) of 
such section, as added by subsection (a) of this section. 

SEC. 204. SENSE OF CONGRESS REGARDING CERTAIN ERISA PLAN 
INVESTMENTS. 

It is the sense of Congress that a fiduciary of an employee 
benefit plan, as defined in section 3(3) of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1002(3)), may divest plan 
assets from, or avoid investing plan assets in, any person the 
fiduciary determines engages in investment activities in Iran 
described in section 202(c) of this Act, without breaching the respon-
sibilities, obligations, or duties imposed upon the fiduciary by 
subparagraph (A) or (B) of section 404(a)(1) of the Employee Retire-
ment Income Security Act of 1974 (29 U.S.C. 1104(a)(1)), if— 

(1) the fiduciary makes such determination using credible 
information that is available to the public; and 

(2) the fiduciary prudently determines that the result of 
such divestment or avoidance of investment would not be 
expected to provide the employee benefit plan with— 

(A) a lower rate of return than alternative investments 
with commensurate degrees of risk; or 

(B) a higher degree of risk than alternative investments 
with commensurate rates of return. 

SEC. 205. TECHNICAL CORRECTIONS TO SUDAN ACCOUNTABILITY AND 
DIVESTMENT ACT OF 2007. 

(a) ERISA PLAN INVESTMENTS.—Section 5 of the Sudan 
Accountability and Divestment Act of 2007 (Public Law 110–174; 
50 U.S.C. 1701 note) is amended— 

(1) by striking ‘‘section 404 of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 1104)’’ and inserting 
‘‘subparagraph (A) or (B) of section 404(a)(1) of the Employee 
Retirement Income Security Act of 1974 (29 U.S.C. 1104(a)(1))’’; 
and 

(2) by striking paragraph (2) and inserting the following: 
‘‘(2) the fiduciary prudently determines that the result of 

such divestment or avoidance of investment would not be 
expected to provide the employee benefit plan with— 
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‘‘(A) a lower rate of return than alternative investments 
with commensurate degrees of risk; or 

‘‘(B) a higher degree of risk than alternative invest-
ments with commensurate rates of return.’’. 

(b) SAFE HARBOR FOR CHANGES OF INVESTMENT POLICIES BY 
ASSET MANAGERS.— 

(1) IN GENERAL.—Section 13(c)(2)(A) of the Investment 
Company Act of 1940 (15 U.S.C. 80a–13(c)(2)(A)) is amended 
to read as follows: 

‘‘(A) RULE OF CONSTRUCTION.—Nothing in paragraph 
(1) shall be construed to create, imply, diminish, change, 
or affect in any way whether or not a private right of 
action exists under subsection (a) or any other provision 
of this Act.’’. 
(2) APPLICABILITY.—The amendment made by paragraph 

(1) shall apply as if included in the Sudan Accountability and 
Divestment Act of 2007 (Public Law 110–174; 50 U.S.C. 1701 
note). 

TITLE III—PREVENTION OF DIVERSION 
OF CERTAIN GOODS, SERVICES, AND 
TECHNOLOGIES TO IRAN 

SEC. 301. DEFINITIONS. 

In this title: 
(1) ALLOW.—The term ‘‘allow’’, with respect to the diversion 

through a country of goods, services, or technologies, means 
the government of the country knows or has reason to know 
that the territory of the country is being used for such diversion. 

(2) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term 
‘‘appropriate congressional committees’’ means— 

(A) the Committee on Banking, Housing, and Urban 
Affairs, the Committee on Foreign Relations, and the Select 
Committee on Intelligence of the Senate; and 

(B) the Committee on Foreign Affairs and the Perma-
nent Select Committee on Intelligence of the House of 
Representatives. 
(3) COMMERCE CONTROL LIST.—The term ‘‘Commerce Con-

trol List’’ means the list maintained pursuant to part 774 
of the Export Administration Regulations (or any corresponding 
similar regulation or ruling). 

(4) DIVERT; DIVERSION.—The terms ‘‘divert’’ and ‘‘diversion’’ 
refer to the transfer or release, directly or indirectly, of a 
good, service, or technology to an end-user or an intermediary 
that is not an authorized recipient of the good, service, or 
technology. 

(5) END-USER.—The term ‘‘end-user’’, with respect to a good, 
service, or technology, means the person that receives and 
ultimately uses the good, service, or technology. 

(6) EXPORT ADMINISTRATION REGULATIONS.—The term 
‘‘Export Administration Regulations’’ means subchapter C of 
chapter VII of title 15, Code of Federal Regulations (or any 
corresponding similar regulation or ruling). 

(7) GOVERNMENT.—The term ‘‘government’’ includes any 
agency or instrumentality of a government. 
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(8) INTERMEDIARY.—The term ‘‘intermediary’’ means a per-
son that receives a good, service, or technology while the good, 
service, or technology is in transit to the end-user of the good, 
service, or technology. 

(9) INTERNATIONAL TRAFFIC IN ARMS REGULATIONS.—The 
term ‘‘International Traffic in Arms Regulations’’ means sub-
chapter M of chapter I of title 22, Code of Federal Regulations 
(or any corresponding similar regulation or ruling). 

(10) IRAN.—The term ‘‘Iran’’ includes the Government of 
Iran and any agency or instrumentality of Iran. 

(11) IRANIAN END-USER.—The term ‘‘Iranian end-user’’ 
means an end-user that is the Government of Iran or a person 
in, or an agency or instrumentality of, Iran. 

(12) IRANIAN INTERMEDIARY.—The term ‘‘Iranian inter-
mediary’’ means an intermediary that is the Government of 
Iran or a person in, or an agency or instrumentality of, Iran. 

(13) STATE SPONSOR OF TERRORISM.—The term ‘‘state 
sponsor of terrorism’’ means any country the government of 
which the Secretary of State has determined has repeatedly 
provided support for acts of international terrorism pursuant 
to— 

(A) section 6(j)(1)(A) of the Export Administration Act 
of 1979 (50 U.S.C. App. 2405(j)(1)(A)) (or any successor 
thereto); 

(B) section 40(d) of the Arms Export Control Act (22 
U.S.C. 2780(d)); or 

(C) section 620A(a) of the Foreign Assistance Act of 
1961 (22 U.S.C. 2371(a)). 
(14) UNITED STATES MUNITIONS LIST.—The term ‘‘United 

States Munitions List’’ means the list maintained pursuant 
to part 121 of the International Traffic in Arms Regulations 
(or any corresponding similar regulation or ruling). 

SEC. 302. IDENTIFICATION OF COUNTRIES OF CONCERN WITH 
RESPECT TO THE DIVERSION OF CERTAIN GOODS, SERV-
ICES, AND TECHNOLOGIES TO OR THROUGH IRAN. 

(a) IN GENERAL.—Not later than 180 days after the date of 
the enactment of this Act, the Director of National Intelligence 
shall submit to the President, the Secretary of Defense, the Sec-
retary of Commerce, the Secretary of State, the Secretary of the 
Treasury, and the appropriate congressional committees a report 
that identifies each country the government of which the Director 
believes, based on all information available to the Director, is 
allowing the diversion through the country of goods, services, or 
technologies described in subsection (b) to Iranian end-users or 
Iranian intermediaries. 

(b) GOODS, SERVICES, AND TECHNOLOGIES DESCRIBED.—Goods, 
services, or technologies described in this subsection are goods, 
services, or technologies— 

(1) that— 
(A) originated in the United States; 
(B) would make a material contribution to Iran’s— 

(i) development of nuclear, chemical, or biological 
weapons; 

(ii) ballistic missile or advanced conventional 
weapons capabilities; or 

(iii) support for international terrorism; and 
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(C) are— 
(i) items on the Commerce Control List or services 

related to those items; or 
(ii) defense articles or defense services on the 

United States Munitions List; or 
(2) that are prohibited for export to Iran under a resolution 

of the United Nations Security Council. 
(c) UPDATES.—The Director of National Intelligence shall 

update the report required by subsection (a)— 
(1) as new information becomes available; and 
(2) not less frequently than annually. 

(d) FORM.—The report required by subsection (a) and the 
updates required by subsection (c) may be submitted in classified 
form. 

SEC. 303. DESTINATIONS OF DIVERSION CONCERN. 

(a) DESIGNATION.— 
(1) IN GENERAL.—The President shall designate a country 

as a Destination of Diversion Concern if the President deter-
mines that the government of the country allows substantial 
diversion of goods, services, or technologies described in section 
302(b) through the country to Iranian end-users or Iranian 
intermediaries. 

(2) DETERMINATION OF SUBSTANTIAL.—For purposes of para-
graph (1), the President shall determine whether the govern-
ment of a country allows substantial diversion of goods, serv-
ices, or technologies described in section 302(b) through the 
country to Iranian end-users or Iranian intermediaries based 
on criteria that include— 

(A) the volume of such goods, services, and technologies 
that are diverted through the country to such end-users 
or intermediaries; 

(B) the inadequacy of the export controls of the country; 
(C) the unwillingness or demonstrated inability of the 

government of the country to control the diversion of such 
goods, services, and technologies to such end-users or inter-
mediaries; and 

(D) the unwillingness or inability of the government 
of the country to cooperate with the United States in efforts 
to interdict the diversion of such goods, services, or tech-
nologies to such end-users or intermediaries. 

(b) REPORT ON DESIGNATION.—Upon designating a country as 
a Destination of Diversion Concern under subsection (a), the Presi-
dent shall submit to the appropriate congressional committees a 
report— 

(1) notifying those committees of the designation of the 
country; and 

(2) containing a list of the goods, services, and technologies 
described in section 302(b) that the President determines are 
diverted through the country to Iranian end-users or Iranian 
intermediaries. 
(c) LICENSING REQUIREMENT.—Not later than 45 days after 

submitting a report required by subsection (b) with respect to 
a country designated as a Destination of Diversion Concern under 
subsection (a), the President shall require a license under the 
Export Administration Regulations or the International Traffic in 
Arms Regulations (whichever is applicable) to export to that country 
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a good, service, or technology on the list required under subsection 
(b)(2), with the presumption that any application for such a license 
will be denied. 

(d) DELAY OF IMPOSITION OF LICENSING REQUIREMENT.— 
(1) IN GENERAL.—The President may delay the imposition 

of the licensing requirement under subsection (c) with respect 
to a country designated as a Destination of Diversion Concern 
under subsection (a) for a 12-month period if the President— 

(A) determines that the government of the country 
is taking steps— 

(i) to institute an export control system or 
strengthen the export control system of the country; 

(ii) to interdict the diversion of goods, services, 
or technologies described in section 302(b) through the 
country to Iranian end-users or Iranian intermediaries; 
and 

(iii) to comply with and enforce United Nations 
Security Council Resolutions 1696 (2006), 1737 (2006), 
1747 (2007), 1803 (2008), and 1929 (2010), and any 
other resolution that is agreed to by the Security 
Council and imposes sanctions with respect to Iran; 
(B) determines that it is appropriate to carry out 

government-to-government activities to strengthen the 
export control system of the country; and 

(C) submits to the appropriate congressional commit-
tees a report describing the steps specified in subparagraph 
(A) being taken by the government of the country. 
(2) ADDITIONAL 12-MONTH PERIODS.—The President may 

delay the imposition of the licensing requirement under sub-
section (c) with respect to a country designated as a Destination 
of Diversion Concern under subsection (a) for additional 12- 
month periods after the 12-month period referred to in para-
graph (1) if the President, for each such 12-month period— 

(A) makes the determinations described in subpara-
graphs (A) and (B) of paragraph (1) with respect to the 
country; and 

(B) submits to the appropriate congressional commit-
tees an updated version of the report required by subpara-
graph (C) of paragraph (1). 
(3) STRENGTHENING EXPORT CONTROL SYSTEMS.—If the 

President determines under paragraph (1)(B) that is it appro-
priate to carry out government-to-government activities to 
strengthen the export control system of a country designated 
as a Destination of Diversion Concern under subsection (a), 
the United States shall initiate government-to-government 
activities that may include— 

(A) cooperation by agencies and departments of the 
United States with counterpart agencies and departments 
in the country— 

(i) to develop or strengthen the export control 
system of the country; 

(ii) to strengthen cooperation among agencies of 
the country and with the United States and facilitate 
enforcement of the export control system of the country; 
and 
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(iii) to promote information and data exchanges 
among agencies of the country and with the United 
States; 
(B) training officials of the country to strengthen the 

export control systems of the country— 
(i) to facilitate legitimate trade in goods, services, 

and technologies; and 
(ii) to prevent terrorists and state sponsors of ter-

rorism, including Iran, from obtaining nuclear, 
biological, and chemical weapons, defense technologies, 
components for improvised explosive devices, and other 
defense articles; and 
(C) encouraging the government of the country to 

participate in the Proliferation Security Initiative, such 
as by entering into a ship boarding agreement pursuant 
to the Initiative. 

(e) TERMINATION OF DESIGNATION.—The designation of a 
country as a Destination of Diversion Concern under subsection 
(a) shall terminate on the date on which the President determines, 
and certifies to the appropriate congressional committees, that the 
country has adequately strengthened the export control system 
of the country to prevent the diversion of goods, services, and 
technologies described in section 302(b) to Iranian end-users or 
Iranian intermediaries. 

(f) FORM OF REPORTS.—A report required by subsection (b) 
or (d) may be submitted in classified form. 
SEC. 304. REPORT ON EXPANDING DIVERSION CONCERN SYSTEM TO 

ADDRESS THE DIVERSION OF UNITED STATES ORIGIN 
GOODS, SERVICES, AND TECHNOLOGIES TO CERTAIN 
COUNTRIES OTHER THAN IRAN. 

(a) IN GENERAL.—Not later than 1 year after the date of the 
enactment of this Act, the President shall submit to the appropriate 
congressional committees a report that— 

(1) identifies any country that the President determines 
is allowing the diversion, in violation of United States law, 
of items on the Commerce Control List or services related 
to those items, or defense articles or defense services on the 
United States Munitions List, that originated in the United 
States to another country if such other country— 

(A) is seeking to obtain nuclear, biological, or chemical 
weapons, or ballistic missiles; or 

(B) provides support for acts of international terrorism; 
and 
(2) assesses the feasability and advisability of expanding 

the system established under section 303 for designating coun-
tries as Destinations of Diversion Concern to include countries 
identified under paragraph (1). 
(b) FORM.—The report required by subsection (a) may be sub-

mitted in classified form. 
SEC. 305. ENFORCEMENT AUTHORITY. 

The Secretary of Commerce may designate any employee of 
the Office of Export Enforcement of the Department of Commerce 
to conduct activities specified in clauses (i), (ii), and (iii) of section 
12(a)(3)(B) of the Export Administration Act of 1979 (50 U.S.C. 
App. 2411(a)(3)(B)) when the employee is carrying out activities 
to enforce— 
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(1) the provisions of the Export Administration Act of 1979 
(50 U.S.C. App. 2401 et seq.) (as in effect pursuant to the 
International Emergency Economic Powers Act (50 U.S.C. 1701 
et seq.)); 

(2) the provisions of this title, or any other provision of 
law relating to export controls, with respect to which the Sec-
retary of Commerce has enforcement responsibility; or 

(3) any license, order, or regulation issued under— 
(A) the Export Administration Act of 1979 (50 U.S.C. 

App. 2401 et seq.) (as in effect pursuant to the International 
Emergency Economic Powers Act (50 U.S.C. 1701 et seq.)); 
or 

(B) a provision of law referred to in paragraph (2). 

TITLE IV—GENERAL PROVISIONS 

SEC. 401. GENERAL PROVISIONS. 

(a) SUNSET.—The provisions of this Act (other than sections 
105 and 305 and the amendments made by sections 102, 107, 
109, and 205) shall terminate, and section 13(c)(1)(B) of the Invest-
ment Company Act of 1940, as added by section 203(a), shall 
cease to be effective, on the date that is 30 days after the date 
on which the President certifies to Congress that— 

(1) the Government of Iran has ceased providing support 
for acts of international terrorism and no longer satisfies the 
requirements for designation as a state sponsor of terrorism 
(as defined in section 301) under— 

(A) section 6(j)(1)(A) of the Export Administration Act 
of 1979 (50 U.S.C. App. 2405(j)(1)(A)) (or any successor 
thereto); 

(B) section 40(d) of the Arms Export Control Act (22 
U.S.C. 2780(d)); or 

(C) section 620A(a) of the Foreign Assistance Act of 
1961 (22 U.S.C. 2371(a)); and 
(2) Iran has ceased the pursuit, acquisition, and develop-

ment of nuclear, biological, and chemical weapons and ballistic 
missiles and ballistic missile launch technology. 
(b) PRESIDENTIAL WAIVERS.— 

(1) IN GENERAL.—The President may waive the application 
of sanctions under section 103(b), the requirement to impose 
or maintain sanctions with respect to a person under section 
105(a), the requirement to include a person on the list required 
by section 105(b), the application of the prohibition under sec-
tion 106(a), or the imposition of the licensing requirement under 
section 303(c) with respect to a country designated as a Destina-
tion of Diversion Concern under section 303(a), if the President 
determines that such a waiver is in the national interest of 
the United States. 

(2) REPORTS.— 
(A) IN GENERAL.—If the President waives the applica-

tion of a provision pursuant to paragraph (1), the President 
shall submit to the appropriate congressional committees 
a report describing the reasons for the waiver. 

(B) SPECIAL RULE FOR REPORT ON WAIVING IMPOSITION 
OF LICENSING REQUIREMENT UNDER SECTION 303(c).—In any 
case in which the President waives, pursuant to paragraph 
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Æ 

(1), the imposition of the licensing requirement under sec-
tion 303(c) with respect to a country designated as a Des-
tination of Diversion Concern under section 303(a), the 
President shall include in the report required by subpara-
graph (A) of this paragraph an assessment of whether 
the government of the country is taking the steps described 
in subparagraph (A) of section 303(d)(1). 

(c) AUTHORIZATIONS OF APPROPRIATIONS.— 
(1) AUTHORIZATION OF APPROPRIATIONS FOR THE DEPART-

MENT OF STATE AND THE DEPARTMENT OF THE TREASURY.— 
There are authorized to be appropriated to the Secretary of 
State and to the Secretary of the Treasury such sums as may 
be necessary to implement the provisions of, and amendments 
made by, titles I and III of this Act. 

(2) AUTHORIZATION OF APPROPRIATIONS FOR THE DEPART-
MENT OF COMMERCE.—There are authorized to be appropriated 
to the Secretary of Commerce such sums as may be necessary 
to carry out title III. 

SEC. 402. DETERMINATION OF BUDGETARY EFFECTS. 

The budgetary effects of this Act, for the purpose of complying 
with the Statutory Pay-As-You-Go-Act of 2010, shall be determined 
by reference to the latest statement titled ‘‘Budgetary Effects of 
PAYGO Legislation’’ for this Act, jointly submitted for printing 
in the Congressional Record by the Chairmen of the House and 
Senate Budget Committees, provided that such statement has been 
submitted prior to the vote on passage in the House acting first 
on this conference report or amendment between the Houses. 

Approved July 1, 2010. 
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Distr. : General 
17 June 2011 

Resolution 1989 (2011) 

Adopted by the Security Council at its 6557th meeting, on 
17 June 2011 

The Security Council, 

Recalling its resolutions 1267 (1999), 1333 (2000), 1363 (2001), 1373 (2001), 
1390 (2002), 1452 (2002), 1455 (2003), 1526 (2004), 1566 (2004), 1617 (2005), 
1624 (2005), 1699 (2006), 1730 (2006), 1735 (2006), 1822 (2008), 1904 (2009) and 
1988 (2011 ), and the relevant statements of its President, 

Reaffinning that terrorism in all its forms and manifestations constitutes one of 
the most serious threats to peace and security and that any acts of terrorism are 
criminal and unjustifiable regardless of their motivations, whenever and by 
whomsoever committed, and reiterating its unequivocal condemnation of Al-Qaida 
and other individuals, groups, undertakings and entities associated with it, for 
ongoing and multiple criminal terrorist acts aimed at causing the deaths of innocent 
civilians and other victims, destrnction of property and greatly undermining 
stability, 

Reaffinning that terrorism cannot and should not be associated with any 
religion, nationality or civilization, 

Recalling the Presidential Statement of the Security Council (S/PRST/2011/9) 
of 2 May 2011 which notes that Usama bin Laden will no longer be able to 
perpetrate acts of terrorism, 

Reaffinning the need to combat by all means, in accordance with the Charter 
of the United Nations and international law, including applicable international 
human rights, refugee and humanitarian law, threats to international peace and 
security caused by terrorist acts, stressing in this regard the important role the 
United Nations plays in leading and coordinating this effort, 

Expressing concem at the increase in incidents of kidnapping and hostage
taking by terrorist groups with the aim of raising funds, or gaining political 
concessions, and expressing the need for this issue to be addressed, 

Stressing that terrorism can only be defeated by a sustained and comprehensive 
approach involving the active participation and collaboration of all States, and 

• Reissued for technical reasons on 1 July 2011. 
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international and regional organizations to impede, impair, isolate and incapacitate 
the terrorist threat, 

Emphasizing that sanctions are an important tool under the Charter of the 
United Nations in the maintenance and restoration of international peace and 
security, and stressing in this regard the need for robust implementation of the 
measures in paragraph 1 of this resolution as a significant tool in combating terrorist 
activity, 

Urging all Member States to participate actively in maintaining and updating 
the list created pursuant to resolutions 1267 (1999) and 1333 (2000) (“the 
Consolidated List”) by contributing additional information pertinent to current 
listings, submitting delisting requests when appropriate, and by identifying and 
nominating for listing additional individuals, groups, undertakings and entities 
which should be subject to the measures referred to in paragraph 1 of this resolution, 

Reminding the Committee established pursuant to resolution 1267 (1999) (“the 
Committee”) to remove expeditiously and on a case-by-case basis individuals and 
entities that no longer meet the criteria for listing outlined in this resolution, 

Recognizing the challenges, both legal and otherwise, to the measures 
implemented by Member States under paragraph 1 of this resolution, welcoming
improvements to the Committee’s procedures and the quality of the Consolidated 
List, and expressing its intent to continue efforts to ensure that procedures are fair 
and clear,  

Welcoming in particular the successful completion of the review of all names 
on the Consolidated List pursuant to paragraph 25 of resolution 1822 (2008) and the 
significant progress made to enhance the integrity of the Consolidated List, 

Welcoming the establishment of the Office of the Ombudsperson pursuant to 
resolution 1904 (2009) and the role it has performed since its establishment, noting
the Ombudsperson’s important role in improving fairness and transparency, 
recalling the Security Council’s firm commitment to ensuring that the Office of the 
Ombudsperson is able to continue to carry out its role effectively, in accordance 
with its mandate, and recalling also the Presidential Statement of the Security 
Council (S/PRST/2011/5) of 28 February 2011,  

Reiterating that the measures referred to in paragraph 1 of this resolution are 
preventative in nature and are not reliant upon criminal standards set out under 
national law, 

Welcoming the second review in September 2010 by the General Assembly of 
the United Nations Global Counter-Terrorism Strategy (A/RES/60/288) of 
8 September 2006 and the creation of the Counter-Terrorism Implementation Task 
Force (CTITF) to ensure overall coordination and coherence in the counter-terrorism 
efforts of the United Nations system,  

Welcoming the continuing cooperation between the Committee and 
INTERPOL, the United Nations Office on Drugs and Crime, in particular on 
technical assistance and capacity building, and all other UN bodies, and 
encouraging further engagement with the CTITF to ensure overall coordination and 
coherence in the counter-terrorism efforts of the UN system,  

Annex 199



S/RES/1989 (2011)

311-38014

Recognizing the need to take measures to prevent and suppress the financing of 
terrorism and terrorist organizations, including from the proceeds of organized 
crime, inter alia, the illicit production and trafficking of drugs and their chemical 
precursors, and the importance of continued international cooperation to that aim,  

Noting with concern the continued threat posed to international peace and 
security by Al-Qaida and other individuals, groups, undertakings and entities 
associated with it, reaffirming its resolve to address all aspects of that threat, and 
considering the 1267 Committee’s deliberations on the recommendation of the 1267 
Monitoring Team in its Eleventh Report to the 1267 Committee that Member States 
treat listed Taliban and listed individuals and entities of Al-Qaida and its affiliates 
differently, 

Noting that, in some instances, certain individuals, groups, undertakings and 
entities that meet the criteria for listing set forth in paragraph 3 of resolution 1988 
(2011) may also meet the criteria for listing set forth in paragraph 4 of this 
resolution,

Acting under Chapter VII of the Charter of the United Nations, 

Measures

 1. Decides that all States shall take the measures as previously imposed by 
paragraph 8 (c) of resolution 1333 (2000), and paragraphs 1 and 2 of resolution 
1390 (2002), with respect to Al-Qaida and other individuals, groups, undertakings 
and entities associated with them, including those referred to in section C 
(“Individuals associated with Al-Qaida”) and section D (“Entities and other groups 
and undertakings associated with Al-Qaida”) of the Consolidated List established 
pursuant to resolutions 1267 (1999) and 1333 (2000), as well as those designated 
after the date of adoption of this resolution, which shall henceforth be known as the 
Al-Qaida Sanctions List”): 

 (a) Freeze without delay the funds and other financial assets or economic 
resources of these individuals, groups, undertakings and entities, including funds 
derived from property owned or controlled directly or indirectly, by them or by 
persons acting on their behalf or at their direction, and ensure that neither these nor 
any other funds, financial assets or economic resources are made available, directly 
or indirectly for such persons’ benefit, by their nationals or by persons within their 
territory; 

 (b) Prevent the entry into or transit through their territories of these 
individuals, provided that nothing in this paragraph shall oblige any State to deny 
entry or require the departure from its territories of its own nationals and this 
paragraph shall not apply where entry or transit is necessary for the fulfilment of a 
judicial process or the Committee determines on a case-by-case basis only that entry 
or transit is justified; 

 (c) Prevent the direct or indirect supply, sale, or transfer to these individuals, 
groups, undertakings and entities from their territories or by their nationals outside 
their territories, or using their flag vessels or aircraft, of arms and related materiel of 
all types including weapons and ammunition, military vehicles and equipment, 
paramilitary equipment, and spare parts for the aforementioned, and technical 
advice, assistance or training related to military activities; 
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 2. Notes that, pursuant to resolution 1988 (2011), the Taliban, and other 
individuals, groups, undertakings and entities associated with them, as previously 
included in section A (“Individuals associated with the Taliban) and section B 
(“Entities and other groups and undertaking associated with the Taliban”) of the 
Consolidated List established pursuant to resolutions 1267 (1999) and 1333 (2000) 
are not governed by this resolution and decides that henceforth the Al-Qaida 
Sanctions List shall include only the names of those individuals, groups, 
undertakings and entities associated with Al-Qaida; 

 3. Directs the Committee to transmit to the Committee established pursuant 
to resolution 1988 (2011) all listing submissions, delisting requests and proposed 
updates to the existing information relevant to section A (“Individuals associated 
with the Taliban”) and section B (“entities and other groups and undertakings 
associated with the Taliban”) of the Consolidated List that were pending before the 
Committee as of the date of adoption of this resolution, so that the Committee 
established pursuant to resolution 1988 (2011) can consider those matters in 
accordance with resolution 1988 (2011); 

 4. Reaffirms that acts or activities indicating that an individual, group, 
undertaking or entity is associated with Al-Qaida include: 

 (a) participating in the financing, planning, facilitating, preparing, or 
perpetrating of acts or activities by, in conjunction with, under the name of, on 
behalf of, or in support of; 

 (b) supplying, selling or transferring arms and related materiel to; 

 (c) recruiting for; or otherwise supporting acts or activities of Al-Qaida or 
any cell, affiliate, splinter group or derivative thereof; 

 5. Further reaffirms that any undertaking or entity owned or controlled, 
directly or indirectly, by, or otherwise supporting, such an individual, group, 
undertaking or entity associated with Al-Qaida shall be eligible for designation;  

 6. Confirms that the requirements in paragraph 1 (a) above apply to 
financial and economic resources of every kind, including but not limited to those 
used for the provision of Internet hosting or related services, used for the support of 
Al-Qaida and other individuals, groups, undertakings or entities associated with it; 

 7. Notes that such means of financing or support include but are not limited 
to the use of proceeds derived from crime, including the illicit cultivation, 
production and trafficking of narcotic drugs and their precursors; 

 8. Confirms further that the requirements in paragraph 1 (a) above shall also 
apply to the payment of ransoms to individuals, groups, undertakings or entities on 
the Al-Qaida Sanctions List;  

 9. Decides that Member States may permit the addition to accounts frozen 
pursuant to the provisions of paragraph 1 above of any payment in favour of listed 
individuals, groups, undertakings or entities, provided that any such payments 
continue to be subject to the provisions in paragraph 1 above and are frozen;  

 10. Encourages Member States to make use of the provisions regarding 
available exemptions to the measures in paragraph 1 (a) above, set out in paragraphs 1 
and 2 of resolution 1452 (2002), as amended by resolution 1735 (2006), and directs
the Committee to review the procedures for exemptions as set out in the Committee’s 
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guidelines to facilitate their use by Member States and to continue to ensure that 
exemptions are granted expeditiously and transparently; 

 11. Directs the Committee to cooperate with other relevant Security Council 
Sanctions Committees, in particular that established pursuant to resolution 1988 
(2011); 

Listing

 12. Encourages all Member States to submit to the Committee for inclusion 
on the Al-Qaida Sanctions List names of individuals, groups, undertakings and 
entities participating, by any means, in the financing or support of acts or activities 
of Al-Qaida, and other individuals, groups, undertakings and entities associated with 
it, as described in paragraph 2 of resolution 1617 (2005) and reaffirmed in 
paragraph 4 above; 

 13. Reaffirms that, when proposing names to the Committee for inclusion on 
the Al-Qaida Sanctions List, Member States shall act in accordance with paragraph 5 
of resolution 1735 (2006) and paragraph 12 of resolution 1822 (2008), and provide a 
detailed statement of case, and decides further that the statement of case shall be 
releasable, upon request, except for the parts a Member State identifies as being 
confidential to the Committee, and may be used to develop the narrative summary of 
reasons for listing described in paragraph 16 below;  

 14. Decides that Member States proposing a new designation, as well as 
Member States that have proposed names for inclusion on the Al-Qaida Sanctions 
List before the adoption of this resolution, shall specify whether the Committee, or 
the Ombudsperson, or the Secretariat or Monitoring Team on the Committee’s 
behalf, may make known the Member State’s status as a designating State; and 
strongly encourages designating States to respond positively to such a request; 

 15. Decides that Member States, when proposing names to the Committee for 
inclusion on the Al-Qaida Sanctions List shall use the standard form for listing, and 
provide the Committee with as much relevant information as possible on the 
proposed name, in particular sufficient identifying information to allow for the 
accurate and positive identification of individuals, groups, undertakings and entities, 
and to the extent possible, the information required by Interpol to issue a Special 
Notice, and directs the Committee to update, as necessary, the standard form for 
listing in accordance with the provisions of this resolution; and further directs the 
Monitoring Team to report to the Committee on further steps that could be taken to 
improve identifying information; 

 16. Welcomes efforts by the Committee, with the assistance of the 
Monitoring Team and in coordination with the relevant designating States, to make 
accessible on the Committee’s website, at the same time a name is added to the 
Al-Qaida Sanctions List, a narrative summary of reasons for listing for the 
corresponding entry, and directs the Committee, with the assistance of the 
Monitoring Team and in coordination with the relevant designating States, to 
continue its efforts to make accessible on the Committee’s website narrative 
summaries of reasons for all listings;  

 17. Encourages Member States and relevant international organizations and 
bodies to inform the Committee of any relevant court decisions and proceedings so 
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that the Committee can consider them when it reviews a corresponding listing or 
updates a narrative summary of reasons for listing; 

 18. Calls upon all members of the Committee and the Monitoring Team to 
share with the Committee any information they may have available regarding a 
listing request from a Member State so that this information may help inform the 
Committee’s decision on designation and provide additional material for the 
narrative summary of reasons for listing described in paragraph 16;  

 19. Reaffirms that the Secretariat shall, after publication but within  
3 working days after a name is added to the Al-Qaida Sanctions List, notify the 
Permanent Mission of the country or countries where the individual or entity is 
believed to be located and, in the case of individuals, the country of which the 
person is a national (to the extent this information is known), in accordance with 
paragraph 10 of resolution 1735 (2006), requests the Secretariat to publish on the 
Committee’s website all relevant publicly releasable information, including the 
narrative summary of reasons for listing, immediately after a name is added to the 
Al-Qaida Sanctions List, and highlights the importance of making the narrative 
summary of reasons for listing available in all official languages of the United 
Nations in a timely manner; 

 20. Reaffirms further the provisions in paragraph 17 of resolution 1822 
(2008) regarding the requirement that Member States take all possible measures, in 
accordance with their domestic laws and practices, to notify or inform in a timely 
manner the listed individual or entity of the designation and to include with this 
notification the narrative summary of reasons for listing, a description of the effects 
of designation, as provided in the relevant resolutions, the Committee’s procedures 
for considering delisting requests, including the possibility of submitting such a 
request to the Ombudsperson in accordance with paragraph 21 and Annex II of this 
resolution, and the provisions of resolution 1452 (2002) regarding available 
exemptions;  

Delisting/Ombudsperson 

 21. Decides to extend the mandate of the Office of the Ombudsperson, 
established by resolution 1904 (2009), as reflected in the procedures outlined in 
Annex II of this resolution, for a period of 18 months from the date of adoption of 
this resolution, decides that the Ombudsperson shall continue to receive requests 
from individuals, groups, undertakings or entities seeking to be removed from the 
Al-Qaida Sanctions List in an independent and impartial manner and shall neither 
seek nor receive instructions from any government, and decides that the 
Ombudsperson shall present to the Committee observations and a recommendation 
on the delisting of those individuals, groups, undertakings or entities that have 
requested removal from the Al-Qaida Sanctions List through the Office of the 
Ombudsperson, either a recommendation to retain the listing or a recommendation 
that the Committee consider delisting;  

 22. Decides that the requirement for States to take the measures described in 
paragraph 1 of this resolution shall remain in place with respect to that individual, 
group, undertaking or entity, where the Ombudsperson recommends retaining the 
listing in the Comprehensive Report of the Ombudsperson on a delisting request 
pursuant to annex II;  
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 23. Decides that the requirement for States to take the measures described in 
paragraph 1 of this resolution shall terminate with respect to that individual, group, 
undertaking or entity 60 days after the Committee completes consideration of a 
Comprehensive Report of the Ombudsperson, in accordance with annex II of this 
resolution, including paragraph 6 (h) thereof, where the Ombudsperson recommends 
that the Committee consider delisting, unless the Committee decides by consensus 
before the end of that 60 day period that the requirement shall remain in place with 
respect to that individual, group, undertaking or entity; provided that, in cases where 
consensus does not exist, the Chair shall, on the request of a Committee Member, 
submit the question of whether to delist that individual, group, undertaking or entity 
to the Security Council for a decision within a period of 60 days; and provided 
further that, in the event of such a request, the requirement for States to take the 
measures described in paragraph 1 of this resolution shall remain in force for that 
period with respect to that individual, group, undertaking or entity until the question 
is decided by the Security Council; 

 24. Requests the Secretary General to strengthen the capacity of the Office of 
the Ombudsperson to ensure its continued ability to carry out its mandate in an 
effective and timely manner; 

 25. Strongly urges Member States to provide all relevant information to the 
Ombudsperson, including providing any relevant confidential information, where 
appropriate, and confirms that the Ombudsperson must comply with any 
confidentiality restrictions that are placed on such information by Member States 
providing it; 

 26. Requests that Member States and relevant international organizations and 
bodies encourage individuals and entities that are considering challenging or are 
already in the process of challenging their listing through national and regional 
courts to seek removal from the Al-Qaida Sanctions List by submitting delisting 
petitions to the Office of the Ombudsperson;  

 27. Decides that when the designating State submits a delisting request, the 
requirement for States to take the measures described in paragraph 1 of this 
resolution shall terminate with respect to that individual, group, undertaking or 
entity after 60 days unless the Committee decides by consensus before the end of 
that 60 day period that the measures shall remain in place with respect to that 
individual, group, undertaking or entity; provided that, in cases where consensus 
does not exist, the Chair shall, on the request of a Committee Member, submit the 
question of whether to delist that individual, group, undertaking or entity to the 
Security Council for a decision within a period of 60 days; and provided further
that, in the event of such a request, the requirement for States to take the measures 
described in paragraph 1 of this resolution shall remain in force for that period with 
respect to that individual, group, undertaking or entity until the question is decided 
by the Security Council; 

 28. Decides that, for purposes of submitting a delisting request in paragraph 
27, consensus must exist between or among all designating States in cases where 
there are multiple designating States; and decides further that co-sponsors of listing 
requests shall not be considered designating States for purposes of paragraph 27; 
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 29. Strongly urges designating States to allow the Ombudsperson to reveal 
their identities as designating States, to those listed individuals and entities that have 
submitted delisting petitions to the Ombudsperson;  

 30. Directs the Committee to continue to work, in accordance with its 
guidelines, to consider delisting requests of Member States for the removal from the 
Al-Qaida Sanctions List of individuals, groups, undertakings and entities that are 
alleged to no longer meet the criteria established in the relevant resolutions, and set 
out in paragraph 4 of the present resolution, which shall be placed on the 
Committee’s agenda upon request of a member of the Committee, and encourages
Member States to provide reasons for submitting their delisting requests; 

 31. Encourages States to submit delisting requests for individuals that are 
officially confirmed to be dead, particularly where no assets are identified, and for 
entities reported or confirmed to have ceased to exist, while at the same time taking 
all reasonable measures to ensure that the assets that had belonged to these 
individuals or entities have not been or will not be transferred or distributed to other 
individuals, groups, undertakings and entities on the Al-Qaida Sanctions List;  

 32. Encourages Member States, when unfreezing the assets of a deceased 
individual or an entity that is reported or confirmed to have ceased to exist as a 
result of a delisting, to recall the obligations set forth in resolution 1373 (2001) and, 
particularly, to prevent unfrozen assets from being used for terrorist purposes; 

 33. Calls upon the Committee when considering delisting requests to give 
due consideration to the opinions of designating State(s), State(s) of residence, 
nationality, location or incorporation, and other relevant States as determined by the 
Committee, directs Committee members to provide their reasons for objecting to 
delisting requests at the time the request is objected to, and calls upon the 
Committee to share its reasons with relevant Member States and national and 
regional courts and bodies, where appropriate; 

 34. Encourages all Member States, including designating States and States of 
residence and nationality, to provide all information to the Committee relevant to 
the Committee’s review of delisting petitions, and to meet with the Committee, if 
requested, to convey their views on delisting requests, and further encourages the 
Committee, where appropriate, to meet with representatives of national or regional 
organizations and bodies that have relevant information on delisting petitions; 

 35. Confirms that the Secretariat shall, within 3 days after a name is removed 
from the Al-Qaida Sanctions List, notify the Permanent Mission of the State(s) of 
residence, nationality, location or incorporation (to the extent this information is 
known), and decides that States receiving such notification shall take measures, in 
accordance with their domestic laws and practices, to notify or inform the concerned 
individual or entity of the delisting in a timely manner; 

  Review and maintenance of the Al-Qaida Sanctions List 

 36. Encourages all Member States, in particular designating States and States 
of residence or nationality, to submit to the Committee additional identifying and 
other information, along with supporting documentation, on listed individuals, 
groups, undertakings and entities, including updates on the operating status of listed 
entities, groups and undertakings, the movement, incarceration or death of listed 
individuals and other significant events, as such information becomes available; 
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 37. Requests the Monitoring Team to circulate to the Committee every six 
months a list of individuals and entities on the Al-Qaida Sanctions List whose 
entries lack identifiers necessary to ensure effective implementation of the measures 
imposed upon them, and directs the Committee to review these listings to decide 
whether they remain appropriate; 

 38. Reaffirms that the Monitoring Team should circulate to the Committee 
every six months a list of individuals on the Al-Qaida Sanctions List who are 
reportedly deceased, along with an assessment of relevant information such as the 
certification of death, and to the extent possible, the status and location of frozen 
assets and the names of any individuals or entities who would be in a position to 
receive any unfrozen assets, directs the Committee to review these listings to decide 
whether they remain appropriate, and calls upon the Committee to remove listings 
of deceased individuals, where credible information regarding death is available; 

 39. Reaffirms that the Monitoring Team should circulate to the Committee 
every six months a list of entities on the Al-Qaida Sanctions List that are reported or 
confirmed to have ceased to exist, along with an assessment of any relevant 
information, directs the Committee to review these listings to decide whether they 
remain appropriate, and calls upon the Committee to remove such listings where 
credible information is available; 

 40. Further directs the Committee, in light of the completion of the review 
described in paragraph 25 of resolution 1822 (2008), to conduct an annual review of 
all names on the Al-Qaida Sanctions List that have not been reviewed in three or 
more years (“the triennial review”), in which the relevant names are circulated to 
the designating States and States of residence, nationality, location or incorporation, 
where known, pursuant to the procedures set forth in the Committee guidelines, to 
ensure the Al-Qaida Sanctions List is as updated and accurate as possible through 
identifying listings that no longer remain appropriate and confirming listings that 
remain appropriate, and notes that the Committee’s consideration of a delisting 
request after the date of adoption of this resolution, pursuant to the procedures set 
out in Annex II of this resolution, should be considered equivalent to a review 
conducted pursuant to paragraph 26 of resolution 1822 (2008); 

  Measures implementation  

 41. Reiterates the importance of all States identifying, and if necessary 
introducing, adequate procedures to implement fully all aspects of the measures 
described in paragraph 1 above; and recalling paragraph 7 of resolution 1617 
(2005), strongly urges all Member States to implement the comprehensive 
international standards embodied in the Financial Action Task Force’s (FATF) Forty 
Recommendations on Money Laundering and the FATF Nine Special 
Recommendations on Terrorist Financing, and encourages Member States to utilize 
the guidance provided by Special Recommendation III for effective implementation 
of targeted counter-terrorism sanctions;  

 42. Directs the Committee to continue to ensure that fair and clear 
procedures exist for placing individuals and entities on the Al-Qaida List and for 
removing them as well as for granting exemptions per resolution 1452 (2002), and 
directs the Committee to keep its guidelines under active review in support of these 
objectives;
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 43. Directs the Committee, as a matter of priority, to review its guidelines 
with respect to the provisions of this resolution, in particular paragraphs 10, 12, 14, 
15, 17, 21, 23, 27, 28, 30, 33, 37, and 40; 

 44. Encourages Member States, including through their permanent missions, 
and relevant international organizations to meet the Committee for in-depth 
discussion on any relevant issues; 

 45. Requests the Committee to report to the Council on its findings regarding 
Member States’ implementation efforts, and identify and recommend steps 
necessary to improve implementation; 

 46. Directs the Committee to identify possible cases of non-compliance with 
the measures pursuant to paragraph 1 above and to determine the appropriate course 
of action on each case, and requests the Chair, in periodic reports to the Council 
pursuant to paragraph 55 below, to provide progress reports on the Committee’s 
work on this issue; 

 47. Urges all Member States, in their implementation of the measures set out 
in paragraph 1 above, to ensure that fraudulent, counterfeit, stolen and lost passports 
and other travel documents are invalidated and removed from circulation, in 
accordance with domestic laws and practices, as soon as possible, and to share 
information on those documents with other Member States through the INTERPOL 
database;

 48. Encourages Member States to share, in accordance with their domestic 
laws and practices, with the private sector information in their national databases 
related to fraudulent, counterfeit, stolen and lost identity or travel documents 
pertaining to their own jurisdictions, and, if a listed party is found to be using a false 
identity including to secure credit or fraudulent travel documents, to provide the 
Committee with information in this regard; 

 49. Confirms that no matter should be left pending before the Committee for 
a period longer than six months, unless the Committee determines on a case-by-case 
basis that extraordinary circumstances require additional time for consideration, in 
accordance with the Committee’s guidelines;  

 50. Encourages designating States to inform the Monitoring Team whether a 
national court or other legal authority has reviewed an individual’s case and whether 
any judicial proceedings have begun, and to include any other relevant information 
when it submits its standard form for listing; 

 51. Requests the Committee to facilitate, through the Monitoring Team or 
specialized UN agencies, assistance on capacity building for enhancing 
implementation of the measures, upon request by Member States; 

  Coordination and outreach 

 52. Reiterates the need to enhance ongoing cooperation among the 
Committee, the Counter-Terrorism Committee (CTC) and the Committee established 
pursuant to resolution 1540 (2004), as well as their respective groups of experts, 
including through, as appropriate, enhanced information-sharing, coordination on 
visits to countries within their respective mandates, on facilitating and monitoring 
technical assistance, on relations with international and regional organizations and 
agencies and on other issues of relevance to all three committees, expresses its 
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intention to provide guidance to the committees on areas of common interest in 
order better to coordinate their efforts and facilitate such cooperation, and requests
the Secretary-General to make the necessary arrangements for the groups to be 
co-located as soon as possible; 

 53. Encourages the Monitoring Team and the United Nations Office on 
Drugs and Crime, to continue their joint activities, in cooperation with CTED and 
1540 Committee experts to assist Member States in their efforts to comply with their 
obligations under the relevant resolutions, including through organizing regional 
and subregional workshops; 

 54. Requests the Committee to consider, where and when appropriate, visits 
to selected countries by the Chair and/or Committee members to enhance the full 
and effective implementation of the measures referred to in paragraph 1 above, with 
a view to encouraging States to comply fully with this resolution and resolutions 
1267 (1999), 1333 (2000), 1390 (2002), 1455 (2003), 1526 (2004), 1617 (2005), 
1735 (2006), 1822 (2008) and 1904 (2009); 

 55. Requests the Committee to report orally, through its Chair, at least every 
180 days to the Council on the state of the overall work of the Committee and the 
Monitoring Team, and, as appropriate, in conjunction with the reports by the Chairs 
of CTC and the Committee established pursuant to resolution 1540 (2004), and 
further requests the Chair to hold periodic briefings for all interested Member 
States; 

  Monitoring Team 

 56. Decides, in order to assist the Committee in fulfilling its mandate, as 
well as to support the Ombudsperson, to extend the mandate of the current New 
York-based Monitoring Team and its members, established pursuant to paragraph 7 
of resolution 1526 (2004), for a further period of 18 months, under the direction of 
the Committee with the responsibilities outlined in annex I, and requests the 
Secretary-General to make the necessary arrangements to this effect; 

 57. Directs the Monitoring Team to review the Committee’s procedures for 
granting exemptions pursuant to resolution 1452 (2002), and to provide 
recommendations for how the Committee can improve the process for granting such 
exemptions;

 58. Directs the Monitoring Team to keep the Committee informed of 
instances of non-compliance with the measures imposed in this resolution, and 
further directs the Monitoring Team to provide recommendations to the Committee 
on actions taken to respond to non-compliance; 

  Reviews 

 59. Decides to review the measures described in paragraph 1 above with a 
view to their possible further strengthening in 18 months, or sooner if necessary; 

 60. Decides to remain actively seized of the matter. 
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Annex I 

 In accordance with paragraph 56 of this resolution, the Monitoring Team shall 
operate under the direction of the Committee and shall have the following 
responsibilities: 

 (a) To submit, in writing, two comprehensive, independent reports to the 
Committee, one by 31 March 2012, and the second by 31 October 2012, on 
implementation by Member States of the measures referred to in paragraph 1 of this 
resolution, including specific recommendations for improved implementation of the 
measures and possible new measures; 

 (b) To assist the Ombudsperson in carrying out his or her mandate as 
specified in Annex II of this resolution;  

 (c) To assist the Committee in regularly reviewing names on the Al-Qaida 
Sanctions List, including by undertaking travel and contact with Member States, 
with a view to developing the Committee’s record of the facts and circumstances 
relating to a listing; 

 (d) To analyse reports submitted pursuant to paragraph 6 of resolution 1455 
(2003), the checklists submitted pursuant to paragraph 10 of resolution 1617 (2005), 
and other information submitted by Member States to the Committee, as instructed 
by the Committee; 

 (e) To assist the Committee in following up on requests to Member States 
for information, including with respect to implementation of the measures referred 
to in paragraph 1 of this resolution; 

 (f) To submit a comprehensive program of work to the Committee for its 
review and approval, as necessary, in which the Monitoring Team should detail the 
activities envisaged in order to fulfil its responsibilities, including proposed travel, 
based on close coordination with CTED and the 1540 Committee’s group of experts 
to avoid duplication and reinforce synergies; 

 (g) To work closely and share information with CTED and the 1540 
Committee’s group of experts to identify areas of convergence and overlap and to 
help facilitate concrete coordination, including in the area of reporting, among the 
three Committees; 

 (h) To participate actively in and support all relevant activities under the 
United Nations Global Counter-Terrorism Strategy including within the Counter-
Terrorism Implementation Task Force, established to ensure overall coordination 
and coherence in the counter-terrorism efforts of the United Nations system, in 
particular through its relevant working groups; 

 (i) To assist the Committee with its analysis of non-compliance with the 
measures referred to in paragraph 1 of this resolution by collating information 
collected from Member States and submitting case studies, both on its own initiative 
and upon the Committee’s request, to the Committee for its review; 

 (j) To present to the Committee recommendations, which could be used by 
Member States to assist them with the implementation of the measures referred to in 
paragraph 1 of this resolution and in preparing proposed additions to the Al-Qaida 
Sanctions List; 
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 (k) To assist the Committee in its consideration of proposals for listing, 
including by compiling and circulating to the Committee information relevant to the 
proposed listing, and preparing a draft narrative summary referred to in paragraph 16; 

 (l) To bring to the Committee’s attention new or noteworthy circumstances 
that may warrant a delisting, such as publicly-reported information on a deceased 
individual;

 (m) To consult with Member States in advance of travel to selected Member 
States, based on its program of work as approved by the Committee; 

 (n) To coordinate and cooperate with the national counter-terrorism focal 
point or similar coordinating body in the country of visit, where appropriate; 

 (o) To encourage Member States to submit names and additional identifying 
information for inclusion on the Al-Qaida Sanctions List, as instructed by the 
Committee;

 (p) To present to the Committee additional identifying and other information 
to assist the Committee in its efforts to keep the Al-Qaida Sanctions List as updated 
and accurate as possible; 

 (q) To study and report to the Committee on the changing nature of the threat 
of Al-Qaida and the best measures to confront it, including by developing a dialogue 
with relevant scholars and academic bodies, in consultation with the Committee; 

 (r) To collate, assess, monitor and report on and make recommendations 
regarding implementation of the measures, including implementation of the measure 
in paragraph 1 (a) of this resolution as it pertains to preventing the criminal misuse 
of the Internet by Al-Qaida, and other individuals, groups, undertakings and entities 
associated with it; to pursue case studies, as appropriate; and to explore in depth any 
other relevant issues as directed by the Committee; 

 (s) To consult with Member States and other relevant organizations, 
including regular dialogue with representatives in New York and in capitals, taking 
into account their comments, especially regarding any issues that might be 
contained in the Monitoring Team’s reports referred to in paragraph (a) of this 
annex;

 (t) To consult with Member States’ intelligence and security services, 
including through regional forums, in order to facilitate the sharing of information 
and to strengthen enforcement of the measures; 

 (u) To consult with relevant representatives of the private sector, including 
financial institutions, to learn about the practical implementation of the assets freeze 
and to develop recommendations for the strengthening of that measure; 

 (v) To work with relevant international and regional organizations in order to 
promote awareness of, and compliance with, the measures; 

 (w) To assist the Committee in facilitating assistance on capacity building for 
enhancing implementation of the measures, upon request by Member States; 

 (x) To work with INTERPOL and Member States to obtain photographs of 
listed individuals for possible inclusion in INTERPOL Special Notices; 
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 (y) To assist other subsidiary bodies of the Security Council, and their expert 
panels, upon request, with enhancing their cooperation with INTERPOL, referred to 
in resolution 1699 (2006); 

 (z) To report to the Committee, on a regular basis or when the Committee so 
requests, through oral and/or written briefings on the work of the Monitoring Team, 
including its visits to Member States and its activities; 

 (aa) To submit to the Committee within 90 days a written report and 
recommendations on linkages between Al-Qaida and those individuals, groups, 
undertakings or entities eligible for designation under paragraph 1 of resolution 
1988 (2011), with a particular focus on entries that appear on both the Al-Qaida 
Sanctions List and the 1988 List, and thereafter submit such a report and 
recommendations periodically; and 

 (bb) Any other responsibility identified by the Committee. 
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Annex II 
 In accordance with paragraph 21 of this resolution, the Office of the 
Ombudsperson shall be authorized to carry out the following tasks upon receipt of a 
delisting request submitted by, or on behalf of, an individual, group, undertaking or 
entity on the Al-Qaida Sanctions List or by the legal representative or estate of such 
individual, group, undertaking or entity (“the petitioner”).  

 The Council recalls that Member States are not permitted to submit delisting 
petitions on behalf of an individual, group, undertaking or entity to the Office of the 
Ombudsperson. 

  Information gathering (four months) 

1. Upon receipt of a delisting request, the Ombudsperson shall: 

 (a) Acknowledge to the petitioner the receipt of the delisting request; 

 (b) Inform the petitioner of the general procedure for processing delisting 
requests;

 (c) Answer specific questions from the petitioner about Committee 
procedures;

 (d) Inform the petitioner in case the petition fails to properly address the 
original designation criteria, as set forth in paragraph 4 of this resolution, and return 
it to the petitioner for his or her consideration; and, 

 (e) Verify if the request is a new request or a repeated request and, if it is a 
repeated request to the Ombudsperson and it does not contain any additional 
information, return it to the petitioner for his or her consideration. 

2. For delisting petitions not returned to the petitioner, the Ombudsperson shall 
immediately forward the delisting request to the members of the Committee, 
designating State(s), State(s) of residence and nationality or incorporation, relevant 
UN bodies, and any other States deemed relevant by the Ombudsperson. The 
Ombudsperson shall ask these States or relevant UN bodies to provide, within four 
months, any appropriate additional information relevant to the delisting request. The 
Ombudsperson may engage in dialogue with these States to determine:  

 (a) These States’ opinions on whether the delisting request should be 
granted; and 

 (b) Information, questions or requests for clarifications that these States 
would like to be communicated to the petitioner regarding the delisting request, 
including any information or steps that might be taken by a petitioner to clarify the 
delisting request.  

3. The Ombudsperson shall also immediately forward the delisting request to the 
Monitoring Team, which shall provide to the Ombudsperson, within four months: 

 (a) All information available to the Monitoring Team that is relevant to the 
delisting request, including court decisions and proceedings, news reports, and 
information that States or relevant international organizations have previously 
shared with the Committee or the Monitoring Team; 
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 (b) Fact-based assessments of the information provided by the petitioner that 
is relevant to the delisting request; and 

 (c) Questions or requests for clarifications that the Monitoring Team would 
like asked of the petitioner regarding the delisting request. 

4. At the end of this four-month period of information gathering, the 
Ombudsperson shall present a written update to the Committee on progress to date, 
including details regarding which States have supplied information. The 
Ombudsperson may extend this period once for up to two months if he or she 
assesses that more time is required for information gathering, giving due 
consideration to requests by Member States for additional time to provide 
information.  

  Dialogue (two months)

5. Upon completion of the information gathering period, the Ombudsperson shall 
facilitate a two-month period of engagement, which may include dialogue with the 
petitioner. Giving due consideration to requests for additional time, the 
Ombudsperson may extend this period once for up to two months if he or she 
assesses that more time is required for engagement and the drafting of the 
Comprehensive Report described in paragraph 7 below. The Ombudsperson may 
shorten this time period if he or she assesses less time is required.  

6. During this period of engagement, the Ombudsperson: 

 (a) May ask the petitioner questions or request additional information or 
clarifications that may help the Committee’s consideration of the request, including 
any questions or information requests received from relevant States, the Committee 
and the Monitoring Team; 

 (b) Should request from the petitioner a signed statement in which the 
petitioner declares that they have no ongoing association with Al-Qaida, or any cell, 
affiliate, splinter group, or derivative thereof, and undertakes not to associate with 
Al-Qaida in the future; 

 (c) Should meet with the petitioner, to the extent possible; 

 (d) Shall forward replies from the petitioner back to relevant States, the 
Committee and the Monitoring Team and follow up with the petitioner in connection 
with incomplete responses by the petitioner;  

 (e) Shall coordinate with States, the Committee and the Monitoring Team 
regarding any further inquiries of, or response to, the petitioner;  

 (f) During the information gathering or dialogue phase, the Ombudsperson 
may share with relevant States information provided by a State, including that 
State’s position on the delisting request, if the State which provided the information 
consents;

 (g) In the course of the information gathering and dialogue phases and in the 
preparation of the report, the Ombudsperson shall not disclose any information 
shared by a state on a confidential basis, without the express written consent of that 
state; and,  
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 (h) During the dialogue phase, the Ombudsperson shall give serious 
consideration to the opinions of designating states, as well as other Member States 
that come forward with relevant information, in particular those Member States 
most affected by acts or associations that led to the original designation.  

7. Upon completion of the period of engagement described above, the 
Ombudsperson, with the help of the Monitoring Team, shall draft and circulate to 
the Committee a Comprehensive Report that will exclusively: 

 (a) Summarize and, as appropriate, specify the sources of, all information 
available to the Ombudsperson that is relevant to the delisting request. The report 
shall respect confidential elements of Member States’ communications with the 
Ombudsperson;  

 (b) Describe the Ombudsperson’s activities with respect to this delisting 
request, including dialogue with the petitioner; and  

 (c) Based on an analysis of all the information available to the 
Ombudsperson and the Ombudsperson’s recommendation, lay out for the Committee 
the principal arguments concerning the delisting request.  

  Committee discussion  

8. After the Committee has had 15 days to review the Comprehensive Report in 
all official languages of the United Nations, the Chair of the Committee shall place 
the delisting request on the Committee’s agenda for consideration.  

9. When the Committee considers the delisting request, the Ombudsperson, aided 
by the Monitoring Team, as appropriate, shall present the Comprehensive Report in 
person and answer Committee members’ questions regarding the request.  

10. Committee consideration of the Comprehensive Report shall be completed no 
later than 30 days from the date the Comprehensive Report is submitted to the 
Committee for its review.  

11. In cases where the Ombudsperson recommends retaining the listing, the 
requirement for States to take the measures in paragraph 1 of this resolution shall 
remain in place with respect to that individual, group, undertaking or entity, unless a 
Committee member submits a delisting request, which the Committee shall consider 
under its normal consensus procedures.  

12. In cases where the Ombudsperson recommends that the Committee consider 
delisting, the requirement for States to take the measures described in paragraph 1 of 
this resolution shall terminate with respect to that individual, group, undertaking or 
entity 60 days after the Committee completes consideration of a Comprehensive 
Report of the Ombudsperson, in accordance with this annex II, including 
paragraph 6 (h), unless the Committee decides by consensus before the end of that 
60 day period that the requirement shall remain in place with respect to that 
individual, group, undertaking or entity; provided that, in cases where consensus 
does not exist, the Chair shall, on the request of a Committee Member, submit the 
question of whether to delist that individual, group, undertaking or entity to the 
Security Council for a decision within a period of 60 days; and provided further
that, in the event of such a request, the requirement for States to take the measures 
described in paragraph 1 of this resolution shall remain in force for that period with 
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respect to that individual, group, undertaking or entity until the question is decided 
by the Security Council. 

13. If the Committee decides to reject the delisting request, then the Committee 
shall convey to the Ombudsperson its decision, setting out its reasons, and including 
any further relevant information about the Committee’s decision, and an updated 
narrative summary of reasons for listing.  

14. After the Committee has informed the Ombudsperson that the Committee has 
rejected a delisting request, then the Ombudsperson shall send to the petitioner, with 
an advance copy sent to the Committee, within fifteen days a letter that: 

 (a) Communicates the Committee’s decision for continued listing; 

 (b) Describes, to the extent possible and drawing upon the Ombudsperson’s 
Comprehensive Report, the process and publicly releasable factual information 
gathered by the Ombudsperson; and 

 (c) Forwards from the Committee all information about the decision 
provided to the Ombudsperson pursuant to paragraph 13 above.  

15. In all communications with the petitioner, the Ombudsperson shall respect the 
confidentiality of Committee deliberations and confidential communications 
between the Ombudsperson and Member States. 

  Other Office of the Ombudsperson Tasks  

16. In addition to the tasks specified above, the Ombudsperson shall: 

 (a) Distribute publicly releasable information about Committee procedures, 
including Committee Guidelines, fact sheets and other Committee-prepared 
documents;

 (b) Where address is known, notify individuals or entities about the status of 
their listing, after the Secretariat has officially notified the Permanent Mission of the 
State or States, pursuant to paragraph 19 of this resolution; and 

 (c) Submit biannual reports summarizing the activities of the Ombudsperson 
to the Security Council. 
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Resolution 1807 (2008) 

Adopted by the Security Council at its 5861st meeting, 
on 31 March 2008 

The Security Council, 

Recalling its previous resolutions, in particular resolution 1794 (2007), and the 
statements by its President concerning the Democratic Republic of the Congo, 

Reaffinning its commitment to the sovereignty, territorial integrity and 
political independence of the Democratic Republic of the Congo as well as all States 
in the region, 

Reiterating its serious concern regarding the presence of anned groups and 
militias in the Eastern part of the Democratic Republic of the Congo, particularly in 
the provinces of North and South Kivu and the Ituri district, which perpetuate a 
climate of insecurity in the whole region, 

Stressing the prima1y responsibility of the Government of the Democratic 
Republic of the Congo for ensuring security in its tenito1y and protecting its 
civilians with respect for the rule of law, human rights and international 
humanitarian law, 

Recalling the joint communiqué of the Govenunent of the Democratic 
Republic of Congo and the Government of the Republic of Rwanda signed in 
Nairobi on 9 November 2007 and the outcome of the Conference for Peace, Security 
and Development in North and South Kivu, held in Goma from 6 to 23 January 
2008, which together represent a major step towards the restoration of lasting peace 
and stability in the Great Lakes region, and looking forward to their full 
implementation, 

Recalling its resolution 1804 (2008) and its demand that the Rwandan armed 
groups operating in the eastern Democratic Republic of the Congo lay down their 
arms without any further delay or preconditions, 

Reiterating the importance of urgently canying out security sector refonn and 
of disamüng, demobilizing, repatriating, resettling and reintegrating, as appropriate, 
Congolese and foreign armed groups for the long-tenu stabilization of the 
Democratic Republic of the Congo, and welcoming in this regard the round table on 
the refonn of the security sector that was held on 24 and 25 Februaiy 2008 in 
Kinshasa, 
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Taking note of the final report (S/2008/43) of the Group of Experts on the 
Democratic Republic of the Congo established pursuant to resolution 1771 (2007) 
(“the Group of Experts”) and of its recommendations, 

Condemning the continuing illicit flow of weapons within and into the 
Democratic Republic of the Congo, declaring its determination to continue to 
monitor closely the implementation of the arms embargo and other measures set out 
by its resolutions concerning the Democratic Republic of the Congo, 

Stressing that improved exchange of information between the Committee 
established pursuant to resolution 1533 (2004) (“the Committee”), the Group of 
Experts, the United Nations Organization Mission in the Democratic Republic of the 
Congo (MONUC), other United Nations offices and missions in the region, within 
their respective mandates, and the Governments of the region can contribute to the 
prevention of arms shipments to non-governmental entities and individuals subject 
to the arms embargo, 

Recognizing the linkage between the illegal exploitation of natural resources, 
illicit trade in such resources and the proliferation and trafficking of arms as one of 
the factors fuelling and exacerbating conflicts in the Great Lakes region of Africa,  

Recalling its resolution 1612 (2005) and its previous resolutions on children 
and armed conflict, and strongly condemning the continued recruitment, targeting 
and use of children in violation of applicable international law, in the hostilities in 
the Democratic Republic of the Congo, 

Recalling its resolution 1325 (2000) on women, peace and security, and 
strongly condemning the continuing violence, in particular sexual violence directed 
against women in the Democratic Republic of the Congo, 

Calling on the donor community to continue to provide urgent assistance 
needed for the reform of the administration of justice in the Democratic Republic of 
the Congo, 

Recalling the measures on arms imposed by paragraph 20 of resolution 1493, 
as amended and expanded by paragraph 1 of resolution 1596, 

Recalling the measures on transport imposed by paragraphs 6, 7 and 10 of 
resolution 1596, 

Recalling the financial and travel measures imposed by paragraphs 13 and 15 
of resolution 1596, paragraph 2 of resolution 1649, and paragraph 13 of resolution 
1698,

Determining that the situation in the Democratic Republic of the Congo 
continues to constitute a threat to international peace and security in the region, 

Acting under Chapter VII of the Charter of the United Nations, 

  A 

 1. Decides, for a further period ending on 31 December 2008, that all States 
shall take the necessary measures to prevent the direct or indirect supply, sale or 
transfer, from their territories or by their nationals, or using their flag vessels or 
aircraft, of arms and any related materiel, and the provision of any assistance, 
advice or training related to military activities, including financing and financial 
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assistance, to all non-governmental entities and individuals operating in the territory 
of the Democratic Republic of the Congo; 

 2. Decides that the measures on arms, previously imposed by paragraph 20 
of resolution 1493 and paragraph 1 of resolution 1596, as renewed in paragraph 1 
above, shall no longer apply to the supply, sale or transfer of arms and related 
materiel, and the provision of any assistance, advice or training related to military 
activities to the Government of the Democratic Republic of the Congo; 

 3. Decides that the measures in paragraph 1 above shall not apply to: 

 (a) Supplies of arms and related materiel as well as technical training and 
assistance intended solely for support of or use by the United Nations Organization 
Mission in the Democratic Republic of the Congo (MONUC); 

 (b) Protective clothing, including flack jackets and military helmets, 
temporarily exported to the Democratic Republic of the Congo by United Nations 
personnel, representatives of the media and humanitarian and development workers 
and associated personnel, for their personal use only; 

 (c) Other supplies of non-lethal military equipment intended solely for 
humanitarian or protective use, and related technical assistance and training, as 
notified in advance to the Committee in accordance with paragraph 5 below; 

 4. Decides to terminate the obligations set out in paragraph 4 of resolution 
1596 and paragraph 4 of resolution 1771; 

 5. Decides, for the period referred to in paragraph 1 above, that all States 
shall notify in advance to the Committee any shipment of arms and related materiel 
for the Democratic Republic of the Congo, or any provision of assistance, advice or 
training related to military activities in the Democratic Republic of the Congo, 
except those referred to in subparagraphs (a) and (b) of paragraph 3 above, and 
stresses the importance that such notifications contain all relevant information, 
including, where appropriate, the end-user, the proposed date of delivery and the 
itinerary of shipments; 

  B 

 6. Decides that, for a further period ending on the date referred to in 
paragraph 1 above, all governments in the region, and in particular those of the 
Democratic Republic of the Congo and of States bordering Ituri and the Kivus, shall 
take the necessary measures: 

 (a) To ensure that aircraft operate in the region in accordance with the 
Convention on International Civil Aviation, signed in Chicago on 7 December 1944, 
in particular by verifying the validity of documents carried in aircraft and the 
licenses of pilots; 

 (b) To prohibit immediately in their respective territories operation of any 
aircraft inconsistent with the conditions in that Convention or the standards 
established by the International Civil Aviation Organisation, in particular with 
respect to the use of falsified or out-of-date documents, to notify the Committee of 
the measures they take in this regard; 
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 (c) To ensure that all civilian and military airports or airfields on their 
respective territories will not be used for a purpose inconsistent with the measures 
imposed by paragraph 1 above; 

 7. Recalls that, pursuant to paragraph 7 of resolution 1596, each 
government in the region, in particular those of States bordering Ituri and the Kivus, 
as well as that of the Democratic Republic of the Congo, must maintain a registry 
for review by the Committee and the Group of Experts of all information concerning 
flights originating in their respective territories en route to destinations in the 
Democratic Republic of the Congo, as well as flights originating in the Democratic 
Republic of the Congo en route to destinations in their respective territories; 

 8. Decides that, for a further period ending on the date referred to in 
paragraph 1 above, the government of the Democratic Republic of the Congo on the 
one hand, and those of States bordering Ituri and the Kivus on the other hand, shall 
take the necessary measures: 

 (a)  To strengthen, as far as each of them is concerned, customs controls on 
the borders between Ituri or the Kivus and the neighbouring States; 

 (b)  To ensure that all means of transport on their respective territories will 
not be used in violation of the measures taken by Member States in accordance with 
paragraph 1 above, and notify the Committee of such actions; 

  C 

 9. Decides that, during the period of enforcement of the measures referred 
to in paragraph 1 above, all States shall take the necessary measures to prevent the 
entry into or transit through their territories of all persons designated by the 
Committee pursuant to paragraph 13 below, provided that nothing in this paragraph 
shall obligate a State to refuse entry into its territory to its own nationals; 

 10. Decides that the measures imposed by paragraph 9 above shall not apply: 

 (a) Where the Committee determines in advance and on a case-by-case basis 
that such travel is justified on the grounds of humanitarian need, including religious 
obligation;

 (b) Where the Committee concludes that an exemption would further the 
objectives of the Council’s resolutions, that is peace and national reconciliation in 
the Democratic Republic of the Congo and stability in the region; 

 (c) Where the Committee authorises in advance, and on a case by case basis, 
the transit of individuals returning to the territory of the State of their nationality, or 
participating in efforts to bring to justice perpetrators of grave violations of human 
rights or international humanitarian law; 

 11. Decides that all States shall, during the period of enforcement of the 
measures referred to in paragraph 1 above, immediately freeze the funds, other 
financial assets and economic resources which are on their territories from the date 
of adoption of this resolution, which are owned or controlled, directly or indirectly, 
by persons or entities designated by the Committee pursuant to paragraph 13 below, 
or that are held by entities owned or controlled, directly or indirectly, by them or by 
any persons or entities acting on their behalf or at their direction, as designated by 
the Committee, and decides further that all States shall ensure that no funds, 
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financial assets or economic resources are made available by their nationals or by 
any persons within their territories, to or for the benefit of such persons or entities; 

 12. Decides that the provisions of paragraph 11 above do not apply to funds, 
other financial assets and economic resources that: 

 (a) Have been determined by relevant States to be necessary for basic 
expenses, including payment for foodstuffs, rent or mortgage, medicines and 
medical treatment, taxes, insurance premiums, and public utility charges, or for 
payment of reasonable professional fees and reimbursement of incurred expenses 
associated with the provision of legal services, or fees or service charges, in 
accordance with national laws, for routine holding or maintenance of frozen funds, 
other financial assets and economic resources, after notification by the relevant 
States to the Committee of the intention to authorize, where appropriate, access to 
such funds, other financial assets and economic resources and in the absence of a 
negative decision by the Committee within four working days of such notification; 

 (b) Have been determined by relevant States to be necessary for 
extraordinary expenses, provided that such determination has been notified by the 
relevant States to the Committee and has been approved by the Committee; or 

 (c) Have been determined by relevant States to be the subject of a judicial, 
administrative or arbitration lien or judgement, in which case the funds, other 
financial assets and economic resources may be used to satisfy that lien or 
judgement provided that the lien or judgement was entered prior to the date of the 
present resolution, is not for the benefit of a person or entity designated by the 
Committee pursuant to paragraph 13 below, and has been notified by the relevant 
States to the Committee; 

 13. Decides that the provisions of paragraphs 9 and 11 above shall apply to 
the following individuals and, as appropriate, entities, as designated by the 
Committee:

 (a) Persons or entities acting in violation of the measures taken by Member 
States in accordance with paragraph 1 above; 

 (b) Political and military leaders of foreign armed groups operating in the 
Democratic Republic of the Congo who impede the disarmament and the voluntary 
repatriation or resettlement of combatants belonging to those groups; 

 (c) Political and military leaders of Congolese militias receiving support 
from outside the Democratic Republic of the Congo, who impede the participation 
of their combatants in disarmament, demobilization and reintegration processes; 

 (d) Political and military leaders operating in the Democratic Republic of the 
Congo and recruiting or using children in armed conflicts in violation of applicable 
international law; 

 (e) Individuals operating in the Democratic Republic of the Congo and 
committing serious violations of international law involving the targeting of 
children or women in situations of armed conflict, including killing and maiming, 
sexual violence, abduction and forced displacement; 

 14. Decides, for a further period ending on the date referred to in paragraph 1 
above, that the measures in paragraphs 9 and 11 above shall continue to apply to 
individuals and entities already designated pursuant to paragraphs 13 and 15 of 
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resolution 1596, paragraph 2 of resolution 1649, and paragraph 13 of resolution 
1698, unless the Committee decides otherwise; 

  D 

 15. Decides that the Committee shall, from the adoption of this resolution, 
have the following mandate:  

 (a) To seek from all States, and particularly those in the region, information 
regarding the actions taken by them to implement effectively the measures imposed 
by paragraphs 1, 6, 8, 9 and 11 above and to comply with paragraphs 18 and 24 of 
resolution 1493, and thereafter to request from them whatever further information it 
may consider useful, including by providing States with an opportunity, at the 
Committee’s request, to send representatives to meet with the Committee for more 
in-depth discussion of relevant issues; 

 (b) To examine, and to take appropriate action on, information concerning 
alleged violations of the measures imposed by paragraph 1 above and information 
on alleged arms flows highlighted in the reports of the Panel of Experts on the 
Illegal Exploitation of Natural Resources and Other Forms of Wealth in the 
Democratic Republic of the Congo, identifying where possible individual and 
entities reported to be engaged in such violations, as well as aircraft or other 
vehicles used; 

 (c) To present regular reports to the Council on its work, with its 
observations and recommendations, in particular on the ways to strengthen the 
effectiveness of the measures imposed by paragraph 1 above; 

 (d) To receive notifications in advance from States made under paragraph 5 
above, to inform MONUC and the Government of the Democratic Republic of the 
Congo of every notification received, and to consult with the Government of the 
Democratic Republic of the Congo and/or the notifying State, if appropriate, to 
verify that such shipments are in conformity with the measures set forth in 
paragraph 1 above, and to decide, if need be, upon any action to be taken; 

 (e) To designate, pursuant to paragraph 13 above, persons and entities as 
subject to the measures set forth in paragraphs 9 and 11 above, including aircraft 
and airlines in light of paragraphs 5 and 7 above, and regularly to update its list, 

 (f) To call upon all States concerned, and particularly those in the region, to 
provide the Committee with information regarding the actions taken by them to 
investigate and prosecute as appropriate individuals and entities designated by the 
Committee pursuant to subparagraph (e) above, 

 (g) To consider and decide on requests for the exemptions set out in 
paragraphs 10 and 12 above, 

 (h) To promulgate guidelines as may be necessary to facilitate the 
implementation of paragraphs 1, 6, 8, 9 and 11 above; 

 16. Calls upon all States, in particular those in the region, to support the 
implementation of the arms embargo and to cooperate fully with the Committee in 
carrying out its mandate; 
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 17. Requests the Secretary-General to extend, for a period expiring on 
31 December 2008, the Group of Experts established pursuant to resolution 1771; 

 18. Requests the Group of Experts to fulfil the following mandate: 

 (a) To examine and analyse information gathered by MONUC in the context 
of its monitoring mandate and share with MONUC, as appropriate, information that 
might be of use in the fulfilment of the Mission’s monitoring mandate; 

 (b) To gather and analyse all relevant information in the Democratic 
Republic of the Congo, countries of the region and, as necessary, in other countries, 
in cooperation with the governments of those countries, on flows of arms and 
related materiel, as well as networks operating in violation of the measures imposed 
by paragraph 1 above; 

 (c) To consider and recommend, where appropriate, ways of improving the 
capabilities of States interested, in particular those of the region, to ensure the 
measures imposed by paragraph 1 above are effectively implemented; 

 (d) To update the Committee on its work as appropriate and report to the 
Council in writing, through the Committee, by 15 August 2008 and again before 
15 November 2008, on the implementation of the measures set forth in paragraphs 
1, 6, 8, 9 and 11 above, with recommendations in this regard, including information 
on the sources of financing, such as from natural resources, which are funding the 
illicit trade of arms; 

 (e) To keep the Committee frequently updated on its activities; 

 (f) To provide the Committee in its reports with a list, with supporting 
evidence, of those found to have violated the measures imposed by paragraph 1 
above, and those found to have supported them in such activities for possible future 
measures by the Council; 

 (g) Within its capabilities and without prejudice to the execution of the other 
tasks in its mandate, to assist the Committee in the designation of the individuals 
referred to in subparagraphs (b) to (e) of paragraph 13 above, by making known 
without delay to the Committee any useful information; 

 19. Requests MONUC, within its existing capabilities and without prejudice 
to the performance of its current mandate, and the Group of Experts to continue to 
focus their monitoring activities in North and South Kivu and in Ituri; 

 20. Requests the Government of the Democratic Republic of the Congo, 
other Governments in the region as appropriate, MONUC and the Group of Experts 
to cooperate intensively, including by exchanging information regarding the arms 
shipment with a view to facilitating the effective implementation of the arms 
embargo on non-governmental entities and individuals, regarding the illegal 
trafficking in natural resources and regarding activities of individuals and entities 
designated by the Committee pursuant to paragraph 13 above; 

 21. Reiterates its demand, expressed in paragraph 19 of resolution 1596, that 
all parties and all States, particularly those in the region, cooperate fully with the 
work of the Group of Experts, and that they ensure: 

 – The safety of its members; 
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 – Unhindered and immediate access, in particular to persons, documents and 
sites the Group of Experts deems relevant to the execution of its mandate; 

  F 

 22. Decides that, when appropriate and no later than 31 December 2008, it 
shall review the measures set forth in this resolution, with a view to adjusting them, 
as appropriate, in the light of consolidation of the security situation in the 
Democratic Republic of the Congo, in particular progress in security sector reform 
including the integration of the armed forces and the reform of the national police, 
and in disarming, demobilizing, repatriating, resettling and reintegrating, as 
appropriate, Congolese and foreign armed groups; 

 23. Decides to remain actively seized of the matter. 
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Resolution 2293 (2016) 

Adopted by the Security Council at its 7724th meeting, on 
23 June 2016 

The Security Council, 

Recalling its previous resolutions and the statements of its President 
concerning the Democratic Republic of the Congo (DRC), 

Reajfirming its strong commitment to the sovereignty, independence, unity and 
territorial integrity of the DRC as well as all States in the region and emphasizing 
the need to respect fully the principles of non-interference, good neighbourliness 
and regional cooperation, 

Stressing the primary responsibility of the Government of the DRC for 
ensuring security in its territory and protecting its populations with respect for the 
mle of law, human rights and international humanitarian law, 

Taking note of the interim report (S/2015/797) and the final report 
(S/2016/466) of the Group of Experts on the DRC ("the Group of Experts") 
established pursuant to resolution 1533 (2004) and extended pursuant to resolutions 
1807 (2008), 1857 (2008), 1896 (2009), 1952 (2010), 2021 (2011), 2078 (2012), 
2136 (2014) and 2198 (2015), noting the finding that the linkage between armed 
groups, criminal networks and illegal exploitation of natural resources contributes to 
the insecurity in eastern DRC, and ta king note of their recommendations, 

Recalling the strategic importance of the implementation of the Peace, 
Security and Cooperation (PSC) Framework for the DRC and the region, and 
reiterating its call to all signatories to fulfil promptly, fully and in good faith their 
respective commitments under this agreement in order to address the ro ot causes of 
conflict and put an end to recun'ing cycles of violence, 

Recalling the commitments under the PSC Framework by all States of the 
region not to interfere in the internai affairs of neighbouring countries, and to 
neither tolerate nor provide assistance or support of any kind to armed groups, and 
reiterating its strong condemnation of any and all internai or externat support to 
armed groups active in the region, including through financial, logistical or military 
support, 

• Reissued for technical reasons on 24 June 2016. 
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Reiterating its deep concern regarding the security and humanitarian crisis in 
eastern DRC due to ongoing military activities of foreign and domestic armed 
groups and the smuggling of Congolese natural resources, in particular gold and 
ivory, stressing the importance of neutralizing all armed groups, including the 
Democratic Forces for the Liberation of Rwanda (FDLR), the Allied Democratic 
Forces (ADF), the Lord’s Resistance Army (LRA), and all other armed groups in the 
DRC, in line with resolution 2277 (2016), 

Reiterating that the durable neutralization of the FDLR remains essential in 
bringing stability to and protecting civilians of the DRC and the Great Lakes region, 
recalling that the FDLR is a group under United Nations sanctions whose leaders 
and members include perpetrators of the 1994 genocide against the Tutsi in Rwanda, 
during which Hutu and others who opposed the genocide were also killed, and have 
continued to promote and commit ethnically based and other killings in Rwanda and 
in the DRC, noting the reported military operations undertaken by the Congolese 
Armed Forces (FARDC) in 2015 and 2016 which have resulted in some 
destabilization of the FDLR, expressing concern that these operations have been 
carried out simultaneously with Congolese Mai Mai groups, welcoming the initial 
resumption of cooperation of the FARDC with the United Nations Organization 
Stabilization Mission in the DRC (MONUSCO), and calling for the full resumption 
of cooperation and joint operations, in accordance with MONUSCO’s mandate,

Condemning the brutal killings of more than 500 civilians in the Beni area 
since October 2014, expressing deep concern regarding the continued threat posed 
by armed groups, in particular the ADF, and the persistence of violence in this 
region, further expressing concern at reports of collaboration between elements of 
the FARDC and armed groups at a local level, in particular recent reports of 
individual officers of the FARDC playing a role in the insecurity in the region of 
Beni, calling for investigations in order to ensure that those responsible are held to 
account, noting the commitment expressed by the Government of the DRC in its 
letter of 15 June 2016 (S/2016/542),

Reaffirming the importance of completing the permanent demobilization of the 
former 23 March Movement (M23) combatants, stressing the importance of 
ensuring that its ex-combatants do not regroup or join other armed groups, and 
calling for the acceleration of the implementation of the Nairobi Declarations and of 
the Disarmament, Demobilisation, Repatriation, Reintegration and Resettlement 
(DDRRR) of M23 ex-combatants, including by overcoming obstacles to 
repatriation, in coordination with the regional States concerned,

Condemning the illicit flow of weapons within and into the DRC, including 
their recirculation to and between armed groups, in violation of resolutions 1533 
(2004), 1807 (2008), 1857 (2008), 1896 (2009), 1952 (2010), 2021 (2011), 2078 
(2012), 2136 (2014) and 2198 (2015), and declaring its determination to continue to 
monitor closely the implementation of the arms embargo and other measures set out 
by its resolutions concerning the DRC, 

Acknowledging in this respect the important contribution the Council -
mandated arms embargo makes to countering the illicit transfer of small arms and 
light weapons in the DRC, and in supporting post-conflict peacebuilding, 
disarmament, demobilization and reintegration of ex-combatants and security sector 
reform,
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Underlining that the transparent and effective management of its natural 
resources and ending illegal smuggling and trafficking of such resources are critical 
for the DRC’s sustainable peace and security, expressing concern at the illegal 
exploitation and trafficking of natural resources by armed groups, and the negative 
impact of armed conflict on protected natural areas, commending the efforts of the 
DRC park rangers and others who seek to protect such areas, encouraging the 
Government of the DRC to continue efforts to safeguard these areas, and stressing 
its full respect for the sovereignty of the Government of the DRC over its natural 
resources and its responsibility to effectively manage these resources in this regard,

Recalling the linkage between the illegal exploitation of natural resources, 
including poaching and illegal trafficking of wildlife, illicit trade in such resources, 
and the proliferation and trafficking of arms as one of the major factors fuelling and 
exacerbating conflicts in the Great Lakes region, and encouraging the continuation 
of the regional efforts of the International Conference of the Great Lakes Region 
(ICGLR) and the governments involved against the illegal exploitation of natural 
resources, and stressing, in this regard, the importance of regional cooperation and 
deepening economic integration with special consideration for  the exploitation of 
natural resources,

Noting the Group of Experts’ findings that there have been positive efforts 
related to the minerals trade and traceability schemes but that gold remains a serious 
challenge, recalling the ICGLR’s Lusaka Declaration of the Special Session to Fight 
Illegal Exploitation of Natural Resources in the Great Lakes Region and its call for 
industry due diligence, commending the ICGLR’s commitment and progress on this 
issue and underscoring that it is critical for regional governments and trading 
centres, particularly those involved in gold refining and the gold trade to intensify 
efforts to increase vigilance against smuggling and reduce practices that could 
undermine the DRC and ICGLR’s regional efforts,

Noting with concern reports indicating the continued involvement of armed 
groups, as well as some elements of the FARDC, in the illegal minerals trade, the 
illegal production and trade of charcoal and wood, and wildlife poaching and 
trafficking,

Noting with great concern the persistence of serious human rights abuses and 
international humanitarian law violations against civilians in the eastern part of the 
DRC, including summary executions, sexual and gender-based violence and large 
scale recruitment and use of children committed by armed groups, 

Stressing the crucial importance of a peaceful and credible electoral cycle, in 
accordance with the Constitution, for stabilization and consolidation of 
constitutional democracy in the DRC, expressing deep concern at increased 
restrictions of the political space in the DRC, in particular recent arrests and 
detention of members of the political opposition and of civil society, as well as 
restrictions of fundamental freedoms such as the freedom of expression and opinion, 
and recalling the need for an open, inclusive and peaceful political dialogue among 
all stakeholders focused on the holding of elections, while ensuring the protection of 
fundamental freedoms and human rights, paving the way for peaceful, credible, 
inclusive, transparent and timely elections in the DRC, particularly presidential and 
legislative elections by November 2016, in accordance with the Constitution, while 
respecting the African Charter on Democracy, Elections and Governance,
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Remaining deeply concerned by reports of an increase in serious human rights 
and international humanitarian law violations committed by some members of the 
FARDC, the National Intelligence Agency, the Republican Guard and Congolese 
National Police (PNC), urging all parties to refrain from violence and provocation 
as well as to respect human rights, and emphasizing that the Government of the 
DRC must comply with the principle of proportionality in the use of force,

Recalling the importance of fighting against impunity within all ranks of its 
security forces, and stressing the need for the Government of the DRC to continue 
its efforts in this regard and to ensure the professionalism of its security forces,

Calling for all those responsible for violations of international humanitarian 
law and violations or abuses of human rights including those involving violence or 
abuses against children and acts of sexual and gender -based violence, to be swiftly 
apprehended, brought to justice and held accountable,

Recalling all its relevant resolutions on women and peace and security, on 
children and armed conflict, and on the protection of civilians in armed conflicts, 
also recalling the conclusions of the Security Council Working Group on Children 
and Armed Conflict pertaining to the parties in armed conflict of the DRC 
(S/AC.51/2014/3) adopted on 18 September 2014,

Welcoming the efforts of the Government of the DRC, including the 
Presidential Adviser on Sexual Violence and the Recruitment of Children, to 
cooperate with the Special Representative of the Secretary-General for Children and 
Armed Conflict, the Special Representative of the Secretary-General on Sexual 
Violence, and MONUSCO, to implement the action plan to prevent and end the 
recruitment and use of children and sexual violence by the FARDC, and to combat 
impunity for conflict-related sexual violence, including sexual violence committed 
by the FARDC, 

Noting the critical importance of effective implementation of the sanctions 
regime, including the key role that neighbouring States, as well as regional and 
subregional organizations, can play in this regard and encouraging efforts to further 
enhance cooperation,

Underlining the fundamental importance of timely and detailed notifications to 
the Committee concerning arms, ammunition and training as set out in section 11 of 
the Guidelines of the Committee, 

Determining that the situation in the DRC continues to constitute a threat to 
international peace and security in the region,

Acting under Chapter VII of the Charter of the United Nations,

Sanctions regime

1. Decides to renew until 1 July 2017 the measures on arms imposed by 
paragraph 1 of resolution 1807 (2008) and reaffirms the provisions of paragraph 5 of 
that resolution; 

2. Reaffirms that according to paragraph 2 of resolution 1807 (2008), these 
measures no longer apply to the supply, sale or transfer of arms and related materiel, 
and the provision of any assistance, advice or training related to military activities 
to the Government of the DRC;
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3. Decides that the measures imposed by paragraph 1 shall not apply to:

(a) Supplies of arms and related materiel, as well as assistance, advice or 
training, intended solely for the support of or use by MONUSCO or the African 
Union-Regional Task Force;

(b) Protective clothing, including flak jackets and military helmets, 
temporarily exported to the DRC by United Nations personnel, representatives of 
the media and humanitarian and development workers and associated personnel, for 
their personal use only;

(c) Other supplies of non-lethal military equipment intended solely for 
humanitarian or protective use, and related technical assistance and training, as 
notified in advance to the Committee in accordance with paragraph 5 of resolution 
1807 (2008);

(d) Other sales and or supply of arms and related materiel, or provision of 
assistance or personnel, as approved in advance by the Committee;

4. Decides to renew, for the period specified in paragraph 1 above, the 
measures on transport imposed by paragraphs 6 and 8 of resolution 1807 (2008) and 
reaffirms the provisions of paragraph 7 of that resolution;

5. Decides to renew, for the period specified in paragraph 1 above, the  
financial and travel measures imposed by paragraphs 9 and 11 of resolution 1807 
(2008) and reaffirms the provisions of paragraphs 10 and 12 of resolution 1807 
(2008) in relation to those measures;

6. Decides that the measures imposed by paragraph 9 of resolution 1807 
(2008) shall not apply as per the criteria set out in paragraph 10 of resolution 2078 
(2012);

7. Decides that the measures referred to in paragraph 5 above shall apply to 
individuals and entities as designated by the Committee for engaging in or providing 
support for acts that undermine the peace, stability or security of the DRC, and 
decides that such acts include:

(a) acting in violation of the measures taken by Member States in 
accordance with paragraph 1 above;

(b) being political and military leaders of foreign armed groups operating in 
the DRC who impede the disarmament and the voluntary repatriation or resettlement 
of combatants belonging to those groups;

(c) being political and military leaders of Congolese militias, including those 
receiving support from outside the DRC, who impede the participation of their 
combatants in disarmament, demobilization and reintegration processes;

(d) recruiting or using children in armed conflict in the DRC in violation of 
applicable international law; 

(e) planning, directing, or committing acts in the DRC that constitute human 
rights violations or abuses or violations of international humanitarian law, as 
applicable, including those acts involving the targeting of civilians, including killing 
and maiming, rape and other sexual violence, abduction, forced displacement, and 
attacks on schools and hospitals;
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(f) obstructing the access to or the distribution of humanitarian assistance in 
the DRC;

(g) supporting individuals or entities, including armed groups or criminal 
networks, involved in destabilizing activities in the DRC through the illicit 
exploitation or trade of natural resources, including gold or wildlife as well as 
wildlife products;

(h) acting on behalf of or at the direction of a designated individual or entity, 
or acting on behalf of or at the direction of an entity owned or controlled by a 
designated individual or entity;

(i) planning, directing, sponsoring or participating in attacks against 
MONUSCO peacekeepers or United Nations personnel;

(j) providing financial, material, or technological support for, or goods or 
services to, a designated individual or entity.

Group of Experts

8. Decides to extend until 1 August 2017 the mandate of the Group of 
Experts, expresses its intention to review the mandate and take appropriate action 
regarding the further extension no later than 1 July 2017, and requests the Secretary-
General to take the necessary administrative measures as expeditiously as possible 
to re-establish the Group of Experts, in consultation with the Committee, drawing, 
as appropriate, on the expertise of the members of the Group established pursuant to 
previous resolutions; 

9. Requests the Group of Experts to fulfil its mandate as consolidated 
below, and to provide to the Council, after discussion with the Committee, a mid -
term report no later than 30 December 2016, and a final report no  later than 15 June 
2017, as well as submit monthly updates to the Committee, except in the months 
where the mid-term and final reports are due:

(a) assist the Committee in carrying out its mandate, including through 
providing the Committee with information relevant to the potential designation of 
individuals and entities who may be engaging in the activities described in 
paragraph 7 of this resolution;

(b) gather, examine and analyse information regarding the implementation, 
with a focus on incidents of non-compliance, of the measures decided in this 
resolution;

(c) consider and recommend, where appropriate, ways of improving the 
capabilities of Member States, in particular those in the region, to ensure the 
measures imposed by this resolution are effectively implemented;

(d) gather, examine and analyse information regarding the regional and 
international support networks to armed groups and criminal networks in the DRC;

(e) gather, examine and analyse information regarding the supply, sale or 
transfer of arms, related materiel and related military assistance, including through 
illicit trafficking networks and the transfer of arms and related materiel to armed 
groups from the DRC security forces; 
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(f) gather, examine and analyse information regarding perpetrators of 
serious violations of international humanitarian law and human rights violations and 
abuses, including those within the security forces, in the DRC, 

(g) evaluate the impact of minerals traceability referred to in paragraph 24 of 
this resolution and continue collaboration with other forums;

(h) assist the Committee in refining and updating information on the list of 
individuals and entities subject to the measures imposed by this resolution, 
including through the provision of identifying information and additional 
information for the publicly-available narrative summary of reasons for listing;

10. Expresses its full support to the Group of Experts and calls for enhanced 
cooperation between all States, particularly those in the region, MONUSCO, 
relevant UN bodies and the Group of Experts, encourages further that all parties and 
all States ensure cooperation with the Group of Experts by individuals and entities 
within their jurisdiction or under their control and reiterates its demand that all 
parties and all States ensure the safety of its members and its support staff, and that 
all parties and all States, including the DRC and countries of the region, provide 
unhindered and immediate access, in particular to persons, documents and sites the 
Group of Experts deems relevant to the execution of its mandate;

11. Calls upon the Group of Experts to cooperate actively with other Panels 
or Groups of Experts established by the Security Council, as relevant to the 
implementation of its mandate; 

Armed groups

12. Strongly condemns all armed groups operating in the region and their 
violations of international humanitarian law as well as other applicable international 
law, and abuses of human rights including attacks on the civilian population, 
MONUSCO peacekeepers and humanitarian actors, summary executions, sexual and 
gender-based violence and large scale recruitment and use of children, and reiterates 
that those responsible will be held accountable;

13. Demands that the FDLR, the ADF, the LRA and all other armed groups 
operating in the DRC cease immediately all forms of violence and other 
destabilizing activities, including the exploitation of natural resources, and that their 
members immediately and permanently disband, lay down their arms, and liberate 
and demobilize all children from their ranks;

National and Regional Commitments 

14. Welcomes the progress made to date by the Government of the DRC on 
ending the recruitment and use of children in armed conflict, urges the Government 
of the DRC to continue the full implementation and dissemination throughout the 
military chain of command, including in remote areas, of its commitments made in 
the action plan signed with the United Nations, and for the protection of girls  and 
boys from sexual violence, and further calls upon the Government of the DRC to 
ensure that children are not detained on charges related to association with armed 
groups;

15. Welcomes efforts made by the Government of the DRC to combat and 
prevent sexual violence in conflict, including progress made in the fight against 
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impunity, and calls on the Government of DRC to further pursue its action plan 
commitments to end sexual violence and violations committed by its armed forces 
and continue efforts in that regard, noting that failure to do so may result in the 
FARDC being named again in future Secretary-General’s reports on sexual violence;

16. Stresses the importance of the Government of the DRC actively seeking 
to hold accountable those responsible for war crimes and crimes against humanity in 
the country and of regional cooperation to this end, including through its ongoing 
cooperation with the International Criminal Court, encourages MONUSCO to use 
its existing authority to assist the government of the DRC in this regard, and calls 
on all signatories of the PSC Framework to continue to implement their 
commitments and cooperate fully with one another and the Government of the DRC, 
as well as MONUSCO to this end;

17. Recalls that there should be no impunity for any of those responsible for 
violations of international humanitarian law and violations and abuses of human 
rights in the DRC and the region, and, in this regard, urges the DRC, all countries in 
the region and other concerned UN Member States to bring perpetrators to justice 
and hold them accountable, including those within the security sector;

18. Calls on the Government of the DRC to continue to enhance stockpile 
security, accountability and management of arms and ammunition, with the 
assistance of international partners, to address ongoing reports of diversion to armed 
groups, as necessary and requested, and to urgently implement a national weapons 
marking program, in particular for state-owned firearms, in line with the standards 
established by the Nairobi Protocol and the Regional Centre on Small Arms;

19. Emphasizes the primary responsibility of the Government of the DRC to 
reinforce State authority and governance in eastern DRC, including through 
effective security sector reform to allow army, police and justice sector reform, and 
to end impunity for violations and abuses of human rights and violations of 
international humanitarian law, and urges the Government of the DRC to increase 
efforts in this regard, in accordance with its national commitments under the PSC 
Framework;

20. Urges the Government of the DRC as well as all relevant parties to 
ensure an environment conducive to a free, fair, credible, inclusive, transparent, 
peaceful and timely electoral process, in accordance with the Congolese 
Constitution, and recalls paragraphs 7, 8, 9 and 10 of resolution 2277 (2016);

21. Calls upon all States, especially those in the region, to take effective 
steps to ensure that there is no support, in or from their territories, for armed groups 
in, or travelling through, the DRC, stressing the need to address the networks of 
support, the recruitment and use of child soldiers, financing and recruitment of 
armed groups active in the DRC, as well as the need to address the ongoing 
collaboration between FARDC elements and armed groups at a local l evel, and calls 
upon all States to take steps to hold accountable, where appropriate, leaders and 
members of the FDLR and other armed groups residing in their countries;

Natural Resources

22. Further encourages the continuation of efforts by the Government of the 
DRC to address issues of illegal exploitation and smuggling of natural resources, 
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including holding accountable those elements of the FARDC which participate in 
the illicit trade of natural resources, particularly gold and wildlife products;

23. Stresses the need to undertake further efforts to cut off financing for 
armed groups involved in destabilizing activities through the illicit trade of natural 
resources, including gold or wildlife products;

24. Welcomes in this regard the measures taken by the Congolese 
Government to implement the due diligence guidelines on the supply chain of 
minerals, as defined by the Group of Experts and the Organization for Economic 
Cooperation and Development (OECD), recognizes the Congolese Government’s 
efforts to implement minerals traceability schemes, and calls on all States to assist 
the DRC, the ICGLR and the countries in the Great Lakes region to develop a 
responsible minerals trade;

25. Welcomes measures taken by the Governments in the region to implement 
the Group of Experts due diligence guidelines, including adopting the Regional 
Certification Mechanism of the ICGLR into their national legislation, in accordance 
with OECD Guidance and international practice, requests the extension of the 
certification process to other Member States in the region, and calls on all States, 
particularly those in the region, to continue to raise awareness of the due diligence 
guidelines, including by urging importers, processing industries, including gold 
refiners, and consumers of Congolese mineral products to exercise due diligence in 
accordance with paragraph 19 of resolution 1952 (2010); 

26. Encourages the ICGLR and ICGLR Member States to work closely with 
the industry schemes currently operating in the DRC to ensure sustainability, 
transparency, and accountability of operations, and further recognizes and 
encourages the DRC government’s continued support for the establishment of 
traceability and diligence systems to allow for the export of artisanal gold;

27. Continues to encourage the ICGLR to put in place the necessary 
technical capacity required to support Member States in their fight against the 
illegal exploitation of natural resources, notes that some ICGLR Member States 
have made significant progress, and recommends all Member States to fully 
implement the regional certification scheme and report mineral trade statistics in 
accordance with paragraph 19 of resolution 1952 (2010);

28. Encourages all States to continue efforts to end the illicit trade in natural 
resources, in particular in the gold sector, and to hold those complicit in the illicit 
trade accountable, as part of broader efforts to ensure that the illicit trade in natural 
resources is not benefiting sanctioned entities, armed groups or criminal networks, 
including those with members in the FARDC;

29. Reaffirms the provisions of paragraphs 7 to 9 of resolution 2021 (2011) 
and calls upon the DRC and States in the Great Lakes region to cooperate at the 
regional level to investigate and combat regional criminal networks and armed 
groups involved in the illegal exploitation of natural resources, including wildlife 
poaching and trafficking, and require their customs authorities to strengthen their  
control on exports and imports of minerals from the DRC;
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Role of MONUSCO

30. Recalls the mandate of MONUSCO as outlined in resolution 2277 
(2016), in particular in paragraph 31 underlining the importance of enhanced political 
and conflict-related analysis, including by collecting and analysing information on the 
criminal networks which support the armed groups, paragraph 36 (ii)  regarding the 
monitoring of the implementation of the arms embargo, and paragraph 36 (iii) on 
mining activities;

31. Encourages timely information exchange between MONUSCO and the 
Group of Experts in line with paragraph 43 of resolution 2277 (2016), and requests 
MONUSCO to assist the Committee and the Group of Experts, within its 
capabilities;

Sanctions Committee, Reporting and Review

32. Calls upon all States, particularly those in the region and those in which 
individuals and entities designated pursuant to paragraph 7 of this resolution are 
based, to regularly report to the Committee on the actions they have taken t o 
implement the measures imposed by paragraphs 1, 4, and 5 and recommended in 
paragraph 8 of resolution 1952 (2010);

33. Emphasizes the importance for the Committee of holding regular 
consultations with concerned Member States, as may be necessary, in order to 
ensure full implementation of the measures set forth in this resolution; 

34. Requests the Committee to report orally, through its Chair, at least once 
per year to the Council, on the state of the overall work of the Committee, including 
alongside the Special Representative of the Secretary-General for the DRC on the 
situation in the DRC as appropriate, and encourages the Chair to hold regular 
briefings for all interested Member States;

35. Requests the Committee to identify possible cases of non-compliance 
with the measures pursuant to paragraphs 1, 4 and 5 above and to determine the 
appropriate course of action on each case, and requests the Chair, in regular reports 
to the Council pursuant to paragraph 34 of this resolution, to provide progress 
reports on the Committee’s work on this issue;

36. Requests the Special Representative of the Secretary-General for 
Children and Armed Conflict and the Special Representative for Sexual Violence in 
Conflict to continue sharing relevant information with the Committee in accordance 
with paragraph 7 of resolution 1960 (2010) and paragraph 9 of resolution 1998 
(2011); 

37. Decides that, when appropriate and no later than 1 July 2017, it shall 
review the measures set forth in this resolution, with a view to adjusting them, as 
appropriate, in light of the security situation in the DRC, in particular progress in 
security sector reform and in disarming, demobilizing, repatriating, resettling and 
reintegrating, as appropriate, Congolese and foreign armed groups, with a particular 
focus on children among them, and compliance with this resolution;

38. Decides to remain actively seized of the matter.
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  Resolution 2140 (2014)

  Adopted by the Security Council at its 7119th meeting, on 
26 February 2014 

The Security Council,

Recalling its resolution 2014 (2011), 2051 (2012) and presidential statement of 
15 February 2013, 

Reaffirming its strong commitment to the unity, sovereignty, independence and 
territorial integrity of Yemen, 

Commending the engagement of the Gulf Cooperation Council (GCC) in 
assisting the political transition in Yemen, 

Welcoming the outcomes of the comprehensive National Dialogue Conference, 
signed by all political parties, and whose decisions provide a road map for a 
continued Yemeni led democratic transition underpinned by a commitment to 
democracy, good governance, rule of law, national reconciliation, and respect for the 
human rights and fundamental freedoms of all the people of Yemen, 

Commending those who have facilitated the outcome of the comprehensive 
National Dialogue Conference through their constructive participation, in particular 
the leadership of President Abd Rabbo Mansour Hadi,  

Expressing concern at the ongoing political, security, economic and 
humanitarian challenges in Yemen, including the ongoing violence, 

Recalling the listing of Al-Qaida in the Arabian Peninsula (AQAP) and 
associated individuals on the Al-Qaida sanctions list established by the Committee 
pursuant to resolutions 1267 (1999) and 1989 (2011) and stressing in this regard the 
need for robust implementation of the measures in paragraph 1 of resolution 2083 as 
a significant tool in combating terrorist activity in Yemen,  

Condemning all terrorist activities, attacks against civilians, oil, gas and 
electricity infrastructure and against the legitimate authorities, including those 
aimed at undermining the political process in Yemen, 

Further condemning attacks against military and security facilities, in 
particular the attack on the Ministry of Defence on 5 December 2013 and the 
13 February attack of the Ministry of Interior Prison, stressing the need for the 
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Yemeni Government to efficiently continue reforms of the Armed Forces and in the 
security sector,  

Reaffirming its resolution 2133 and calling upon all member states to prevent 
terrorists from benefiting directly or indirectly from ransom payments or from 
political concessions and to secure the safe release of hostages, 

Noting the formidable economic, security and social challenges confronting 
Yemen, which have left many Yemenis in acute need of humanitarian assistance, 
reaffirming its support to the Yemeni government to safeguard security, promote 
social and economic development, and put forward political, economic, and security 
reforms, and welcoming the work of the Mutual Accountability Framework 
Executive Bureau, the World Bank, and the International Monetary Fund (IMF) in 
their support to the Government of Yemen on economic reform, 

Stressing that the best solution to the situation in Yemen is through a peaceful, 
inclusive, orderly and Yemeni-led political transition process that meets the 
legitimate demands and aspirations of the Yemeni people for peaceful change and 
meaningful political, economic and social reform, as set out in the GCC Initiative 
and Implementation Mechanism and the outcomes of the comprehensive National 
Dialogue Conference, welcoming Yemen’s efforts to strengthen women’s 
participation in political and public life, including through measures to ensure at 
least 30 per cent women candidates for national legislative elections and elected 
councils, 

Further recalling its resolutions 1612 (2005), 1882 (2009), 1998 (2011) and 
2068 (2012) on Children and Armed Conflict and its resolutions 1325 (2000), 1820 
(2008), 1888 (2009), 1889 (2009), 1960 (2010), 2106 (2013) and 2122 (2013) on 
Women, Peace and Security,  

Recognizing that the transition process requires turning the page from the 
presidency of Ali Abdullah Saleh, and welcoming the involvement and cooperation 
of all stakeholders in Yemen, including groups that were not party to the GCC 
Initiative and its Implementation Mechanism, 

Reiterating the need for comprehensive, independent and impartial 
investigations consistent with international standards into alleged human rights 
violations and abuses in line with the outcomes of the comprehensive National 
Dialogue Conference, the GCC Initiative, and the Implementation Mechanism, to 
ensure full accountability, 

Recognizing the importance of governance reforms to the political transition in 
Yemen, noting in this regard the proposals in the National Dialogue Conference’s 
Good Governance Working Group report, including, among other things, 
prerequisites for candidates for Yemeni leadership positions and the disclosure of 
their financial assets, 

Recalling its resolution 2117 (2013) and expressing grave concern at the threat 
to peace and security in Yemen arising from the illicit transfer, destabilising 
accumulation and misuse of small arms and light weapons,  

Emphasizing the need for continued progress in the implementation of the 
GCC Initiative and Implementation Mechanism to avoid further deterioration of the 
humanitarian and security situation in Yemen, 

Annex 202



S/RES/2140 (2014)

3/914-24707

Noting with appreciation the work of the United Nations country team and 
agencies in Yemen, 

Welcoming the efforts made by the Secretariat to expand and improve the 
roster of experts for the Security Council Subsidiary Organs Branch, bearing in 
mind the guidance provided by the Note of the President (S/2006/997),

Determining that the situation in Yemen constitutes a threat to international 
peace and security in the region,  

Acting under Chapter VII of the Charter of the United Nations, 

 1. Reaffirms the need for the full and timely implementation of the political 
transition following the comprehensive National Dialogue Conference, in line with 
the GCC Initiative and Implementation Mechanism, and in accordance with 
resolution 2014 (2011) and 2051 (2012), and with regard to the expectations of the 
Yemeni people;  

  Implementation of Political Transition 

 2. Welcomes the recent progress made in the political transition of Yemen 
and expresses strong support for completing the next steps of the transition, in line 
with the Implementation Mechanism, including:  

 (a) drafting a new constitution in Yemen; 

 (b) electoral reform including the drafting and adoption of a new electoral 
law consistent with the new Constitution;  

 (c) the holding of a referendum on the draft constitution, including suitable 
outreach;

 (d) state structure reform to prepare Yemen for the transition from a unitary 
to a federal state; and 

 (e) timely general elections, after which the current term of President Hadi 
would end following the inauguration of the President elected under the new 
Constitution;

 3. Encourages all constituencies in the country, including the youth 
movements, women’s groups, in all regions in Yemen, to continue their active and 
constructive engagement in the political transition and to continue the spirit of 
consensus to implement the subsequent steps in the transition process and the 
recommendations of the National Dialogue Conference, and calls upon the Hiraak 
Southern movement, the Houthi movement and others to constructively partake and 
to reject the use of violence to achieve political aims; 

 4. Welcomes the Yemeni Government’s plan to introduce an Asset Recovery 
Law, and supports international cooperation on this, including through the Deauville 
initiative;

 5. Expresses concern over use of the media to incite violence and frustrate 
the legitimate aspirations for peaceful change of the people of Yemen; 

 6. Looks forward to steps by the Government of Yemen, towards the 
implementation of Republican Decree No. 140 of 2012, which establishes a 
committee to investigate allegations of violations of human rights in 2011 and which 
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states that investigations shall be transparent and independent and adhere to 
international standards, in accordance with Human Rights Council resolution 19/29,
and invites the Government of Yemen to provide soon a time frame for the early 
appointment of members of that committee; 

 7. Expresses its concern that children continue to be recruited and used in 
violation of applicable international law by armed groups, and the Yemeni 
Government forces, and calls for continued national efforts to end and prevent the 
recruitment and use of children, including through the signing and implementation 
by the Yemeni Government of the action plan to halt and prevent the recruitment 
and use of children in the government forces of Yemen, in line with the Security 
Council resolutions 1612 (2005), 1882 (2009) and 1998 (2011), and urges armed 
groups to allow the United Nations personnel safe and unhindered access to 
territories under their control for monitoring and reporting purposes; 

 8. Also looks forward to the early adoption of a law on transitional justice 
and national reconciliation that, while taking into account the recommendations of 
the National Dialogue Conference, is in accordance with the international 
obligations and commitments of Yemen and following best practices as appropriate; 

 9. Calls on all parties to comply with their obligations under international 
law including applicable international humanitarian law and human rights law;  

  Further Measures 

 10. Emphasizes that the transition agreed upon by the parties to the GCC 
Initiative and Implementation Mechanism Agreement has not yet been fully 
achieved and calls upon all Yemenis to fully respect the implementation of the 
political transition and adhere to the values of the Implementation Mechanism 
Agreement;  

 11. Decides that all Member States shall, for an initial period of one year 
from the date of the adoption of this resolution, freeze without delay all funds, other 
financial assets and economic resources which are on their territories, which are 
owned or controlled, directly or indirectly, by the individuals or entities designated 
by the Committee established pursuant to paragraph 19 below, or by individuals or 
entities acting on their behalf or at their direction, or by entities owned or controlled 
by them, and decides further that all Member States shall ensure that any funds, 
financial assets or economic resources are prevented from being made available by 
their nationals or by any individuals or entities within their territories, to or for the 
benefit of the individuals or entities designated by the Committee; 

 12. Decides that the measures imposed by paragraph 11 above do not apply 
to funds, other financial assets or economic resources that have been determined by 
relevant Member States: 

 (a) To be necessary for basic expenses, including payment for foodstuffs, 
rent or mortgage, medicines and medical treatment, taxes, insurance premiums, and 
public utility charges or exclusively for payment of reasonable professional fees and 
reimbursement of incurred expenses associated with the provision of legal services 
in accordance with national laws, or fees or service charges, in accordance with 
national laws, for routine holding or maintenance of frozen funds, other financial 
assets and economic resources, after notification by the relevant State to the 
Committee of the intention to authorize, where appropriate, access to such funds, 
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other financial assets or economic resources and in the absence of a negative 
decision by the Committee within five working days of such notification; 

 (b) To be necessary for extraordinary expenses, provided that such 
determination has been notified by the relevant State or Member States to the 
Committee and has been approved by the Committee;  

 (c) To be the subject of a judicial, administrative or arbitral lien or judgment, 
in which case the funds, other financial assets and economic resources may be used 
to satisfy that lien or judgment provided that the lien or judgment was entered into 
prior to the date of the present resolution, is not for the benefit of a person or entity 
designated by the Committee, and has been notified by the relevant State or Member 
States to the Committee;  

 13. Decides that Member States may permit the addition to the accounts 
frozen pursuant to the provisions of paragraph 11 above of interests or other 
earnings due on those accounts or payments due under contracts, agreements or 
obligations that arose prior to the date on which those accounts became subject to 
the provisions of this resolution, provided that any such interest, other earnings and 
payments continue to be subject to these provisions and are frozen; 

 14. Decides that the measures in paragraph 11 above shall not prevent a 
designated person or entity from making payment due under a contract entered into 
prior to the listing of such a person or entity, provided that the relevant States have 
determined that the payment is not directly or indirectly received by a person or 
entity designated pursuant to paragraph 11 above, and after notification by the 
relevant States to the Committee of the intention to make or receive such payments 
or to authorize, where appropriate, the unfreezing of funds, other financial assets or 
economic resources for this purpose, 10 working days prior to such authorization; 

  Travel ban  

 15. Decides that, for an initial period of one year from the date of the 
adoption of this resolution, all Member States shall take the necessary measures to 
prevent the entry into or transit through their territories of individuals designated by 
the Committee established pursuant to paragraph 19 below, provided that nothing in 
this paragraph shall oblige a State to refuse its own nationals entry into its territory;  

 16. Decides that the measures imposed by paragraph 15 above shall not 
apply:

 (a) Where the Committee determines on a case-by-case basis that such travel 
is justified on the grounds of humanitarian need, including religious obligation;  

 (b) Where entry or transit is necessary for the fulfilment of a judicial 
process;

 (c) Where the Committee determines on a case-by-case basis that an 
exemption would further the objectives of peace and national reconciliation in 
Yemen; and  

 (d) Where a State determines on a case-by-case basis that such entry or 
transit is required to advance peace and stability in Yemen and the States 
subsequently notifies the Committee within forty-eight hours after making such a 
determination;
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  Designation Criteria  

 17. Decides that the provisions of paragraphs 11 and 15 shall apply to 
individuals or entities designated by the Committee as engaging in or providing 
support for acts that threaten the peace, security or stability of Yemen; 

 18. Underscores that such acts as described in paragraph 17 above may 
include, but are not limited to: 

 (a) Obstructing or undermining the successful completion of the political 
transition, as outlined in the GCC Initiative and Implementation Mechanism 
Agreement; 

 (b) Impeding the implementation of the outcomes of the final report of the 
comprehensive National Dialogue Conference through violence, or attacks on 
essential infrastructure; or 

 (c) Planning, directing, or committing acts that violate applicable 
international human rights law or international humanitarian law, or acts that 
constitute human rights abuses, in Yemen; 

  Sanctions Committee 

 19. Decides to establish, in accordance with rule 28 of its provisional rules of 
procedure, a Committee of the Security Council consisting of all the members of the 
Council (herein “the Committee”), to undertake to following tasks: 

 (a) To monitor implementation of the measures imposed in paragraph 11 and 
15 above with a view to strengthening, facilitating and improving implementation of 
these measures by Member States;  

 (b) To seek and review information regarding those individuals and entities 
who may be engaging in the acts described in paragraph 17 and 18 above;  

 (c) To designate individuals and entities to be subject to the measures 
imposed in paragraphs 11 and 15 above; 

 (d) To establish such guidelines as may be necessary to facilitate the 
implementation of the measures imposed above;  

 (e) To report within 60 days to the Security Council on its work and 
thereafter to report as deemed necessary by the Committee;  

 (f) To encourage a dialogue between the Committee and interested Member 
States, in particular those in the region, including by inviting representatives of such 
States to meet with the Committee to discuss implementation of the measures;  

 (g) To seek from all States whatever information it may consider useful 
regarding the actions taken by them to implement effectively the measures imposed; 

 (h) To examine and take appropriate action on information regarding alleged 
violations or non-compliance with the measures contained in paragraphs 11 and 15; 

 20. Directs the Committee to cooperate with other relevant Security Council 
Sanctions Committees, in particular the Committee pursuant to resolutions 1267 
(1999) and 1989 (2011) concerning Al-Qaida and Associated Individuals and 
Entities;
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  Reporting  

 21. Requests the Secretary-General to create for an initial period of 13 
months, in consultation with the Committee, and to make the necessary financial 
and security arrangements to support the work of the Panel, a group of up to four 
experts (“Panel of Experts”), under the direction of the Committee to carry out the 
following tasks: 

 (a) Assist the Committee in carrying out its mandate as specified in this 
resolution, including through providing the Committee at any time with information 
relevant to the potential designation at a later stage of individuals and entities who 
may be engaging in the activities described in paragraph 17 and 18 above; 

 (b) Gather, examine and analyse information from States, relevant United 
Nations bodies, regional organisations and other interested parties regarding the 
implementation of the measures decided in this resolution, in particular incidents of 
undermining the political transition; 

 (c) Provide to the Council, after discussion with the Committee, an update 
no later than 25 June 2014, an interim report by 25 September 2014, and a final 
report no later than 25 February 2015; and 

 (d) To assist the Committee in refining and updating information on the list 
of individuals subject to measures imposed pursuant to paragraphs 11 and 15 of this 
resolution, including through the provision of identifying information and additional 
information for the publicly-available narrative summary of reasons for listing; 

 22. Directs the Panel to cooperate with other relevant expert groups 
established by the Security Council to support the work of its Sanctions 
Committees, in particular the Analytical Support and Sanctions Monitoring Team 
established by resolution 1526 (2004);

 23. Urges all parties and all Member States, as well as international, regional 
and subregional organizations to ensure cooperation with the Panel of experts and 
further urges all Member States involved to ensure the safety of the members of the 
Panel of experts and unhindered access, in particular to persons, documents and 
sites in order for the Panel of experts to execute its mandate; 

  Commitment to Review  

 24. Affirms that it shall keep the situation in Yemen under continuous review 
and that it shall be prepared to review the appropriateness of the measures contained 
in this resolution, including the strengthening, modification, suspension or lifting of 
the measures, as may be needed at any time in light of developments; 

  Economic Reform and Development Assistance to Support the Transition 

 25. Calls upon donors and regional organisations to fully disburse the 
pledges made at the Riyadh Donor conference in September 2012 to fund the 
priorities set out in the Mutual Accountability Framework agreed in Riyadh; and 
encourages donors with undisbursed pledges to work closely with the Executive 
Bureau to identify priority projects for support, taking into account the security 
conditions on the ground; 
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 26. Emphasizes the importance of Government of National Unity taking 
action to implement the urgent policy reforms set out in the Mutual Accountability 
Framework; and encourages donors to provide technical assistance to help drive 
forward these reforms, including through the Executive Bureau; 

 27. Expresses its concern over reported serious human rights abuses and 
violence against civilians in both the Northern and Southern Governorates, 
including Al Dhale’e Governorate, urges all parties involved to end the conflicts and 
comply with their obligations under applicable international humanitarian and 
human rights law, and stresses the need for parties to take all required measures to 
avoid civilian casualties, respect and protect the civilian population; 

 28. Encourages the international community to continue providing 
humanitarian assistance to Yemen and calls for the full funding of the 2014 Strategic 
Response Plan for Yemen, and in this regard requests all parties in Yemen to 
facilitate safe and unhindered humanitarian access to ensure the delivery of 
assistance to all populations in need and calls on all parties to take necessary steps 
to ensure the safety and security of humanitarian personnel and of the United 
Nations and its associated personnel and their assets; 

 29. Condemns the growing number of attacks carried out or sponsored by  
Al-Qaida in the Arabian Peninsula, and expresses its determination to address this 
threat in accordance with the Charter of the United Nations and international law 
including applicable human rights, refugee and humanitarian law, and in this regard, 
through the Al-Qaida sanctions regime administered by the Committee pursuant to 
resolutions 1267 (1999) and 1989 (2011) and reiterates its readiness, under the 
above-mentioned regime, to sanction further individuals, groups, undertakings and 
entities who do not cut off all ties to Al-Qaida and associated groups; 

 30. Calls for continued national efforts to address the threat posed by all 
weapons, including explosive weapons and small arms and light weapons, to 
stability and security in Yemen, including inter alia through ensuring the safe and 
effective management, storage and security of their stockpiles of small arms and 
light weapons and explosive weapons, and the collection and/or destruction of 
explosive remnants of war and surplus, seized, unmarked, or illicitly held weapons 
and ammunition, and further stresses the importance of incorporating such elements 
into security sector reform;  

 31. Acknowledges the serious economic, political and security obstacles 
facing refugees and internally displaced persons in Yemen who wish to return to 
their homes after years of conflict, and supports and encourages the efforts of the 
Government of Yemen and the international community to facilitate their return; 

  United Nations involvement 

 32. Requests the Secretary-General to continue his good offices role, notes
with appreciation the work Special Adviser, Jamal Benomar, stresses the importance 
of their close co-ordination with international partners, including the GCC, Group of 
Ambassadors, and other actors, in order to contribute to the successful transition, 
and in this regard further requests the Secretary-General to continue to coordinate 
assistance from the international community in support of the transition; 

Annex 202



S/RES/2140 (2014)

9/914-24707

 33. Requests the Secretary-General to continue to report on developments in 
Yemen, including on the implementation of the outcome of the comprehensive 
National Dialogue Conference every 60 days;  

 34. Decides to remain actively seized of the matter. 
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Resolution 2342 (2017) 

Adopted by the Security Council at its 7889th meeting, on 
23 February 2017 

The Security Council, 

Recalling its resolutions 2014 (2011), 2051 (2012), 2140 (2014), 2201 (2015), 
2204 (2015), 2216 (2015), 2266 (2016) and the statements of its President dated 
15 February 20 13 (S/PRST/2013/3), 29 August 2014 (S/PRST/2014/18), 22 March 
2015 (S/PRST/2015/8) and 25 April 2016 (S/PRST/2016/5) concerning Yemen, 

Reaffirming its strong commitment to the unity, sovereignty, independence and 
territorial integrity of Yemen, 

Expressing concern at the ongoing political, security, economic and 
humanitarian challenges in Yemen, including the ongoing violence, and threats 
arising from the illicit transfer, destabilizing accumulation and misuse of weapons, 

Reiterating its call for all parties in Yemen to adhere to resolving their 
differences through dialogue and consultation, reject acts of violence to achieve 
political goals, and refrain from provocation, 

Reaffirming the need for all parties to comply with their obligations under 
international law, including international humanitarian law and international human 
rights law as applicable, 

Expressing its support for and commitment to the work of the Special Envoy 
for Yemen to the Secretary-General, Ismail Ould Cheikh Ahmed, in support of the 
Yemeni transition process, 

Expressing ils grave concern that areas of Yemen are under the control of 
Al-Qaida in the Arabian Peninsula (AQAP) and about the negative impact of their 
presence, violent extremist ideology and actions on stability in Yemen and the 
region, including the devastating humanitarian impact on the civilian populations, 
expressing concern at the increasing presence and future potential growth of the 
Islamic State in Iraq and Levant (!SIL, also known as Da 'esh) affiliates in Yemen 
and reaffirming its resolve to address all aspects of the threat posed by AQAP, !SIL 
(Da ' esh), and all other associated individuals, groups, undertakings and entities, 
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Recalling the listing of Al-Qaida in the Arabian Peninsula (AQAP) and 
associated individuals on the ISIL (Da’esh) and Al-Qaida Sanctions List and 
stressing in this regard the need for robust implementation of the measures in 
paragraph 2 of resolution 2253 (2015) as a significant tool in combating terrorist 
activity in Yemen,

Noting the critical importance of effective implementation of the sanctions 
regime imposed pursuant to resolution 2140 (2014) and resolution 2216 (2015), 
including the key role that Member States from the region can play in this regard, 
and encouraging efforts to further enhance cooperation,

Recalling the provisions of paragraph 14 of resolution 2216 (2015) imposing a 
targeted arms embargo,

Gravely distressed by the continued deterioration of the devastating 
humanitarian situation in Yemen, expressing serious concern at all instances of 
hindrances to the effective delivery of humanitarian assistance, including limitations 
on the delivery of vital goods to the civilian population of Yemen,

Emphasizing the necessity of discussion by the Committee established 
pursuant to paragraph 19 of resolution 2140 (2014) (“the Committee”), of the 
recommendations contained in the Panel of Experts reports,

Determining that the situation in Yemen continues to constitute a threat to 
international peace and security,

Acting under Chapter VII of the Charter of the United Nations,

1. Reaffirms the need for the full and timely implementation of the political 
transition following the comprehensive National Dialogue Conference, in line with 
the Gulf Cooperation Council Initiative and Implementation Mechanism, and in 
accordance with resolutions 2014 (2011), 2051 (2012), 2140 (2014), 2201 (2015), 
2204 (2015) 2216 (2015), and 2266 (2016) and with regard to the expectations of 
the Yemeni people;

2. Decides to renew until 26 February 2018 the measures imposed by 
paragraphs 11 and 15 of resolution 2140 (2014), reaffirms the provisions of 
paragraphs 12, 13, 14 and 16 of resolution 2140 (2015), and further reaffirms the 
provisions of paragraphs 14 to 17 of resolution 2216 (2015); 

Designation Criteria

3. Reaffirms that the provisions of paragraphs 11 and 15 of resolution 2140 
(2014) and paragraph 14 of resolution 2216 (2015) shall apply to individuals or 
entities designated by the Committee, or listed in the annex to resolution 2216 
(2015) as engaging in or providing support for acts that threaten the peace, security 
or stability of Yemen;

4. Reaffirms the designation criteria set out in paragraph 17 of resolution 
2140 (2014) and paragraph 19 of resolution 2216 (2015);

Reporting

5. Decides to extend until 28 March 2018 the mandate of the Panel of 
Experts as set out in paragraph 21 of resolution 2140 (2014), and paragraph 21 of 
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resolution 2216 (2015), expresses its intention to review the mandate and take 
appropriate action regarding the further extension no later than 28 February 2018, 
and requests the Secretary-General to take the necessary administrative measures as 
expeditiously as possible to re-establish the Panel of Experts, in consultation with 
the Committee until 28 March 2018 drawing, as appropriate, on the expertise of the 
members of the Panel established pursuant to resolution 2140 (2014);

6. Requests the Panel of Experts to provide a midterm update to the 
Committee no later than 28 July 2017, and a final report no later than 28 January 
2018 to the Security Council, after discussion with the Committee;

7. Directs the Panel to cooperate with other relevant expert groups 
established by the Security Council to support the work of its Sanctions 
Committees, in particular the Analytical Support and Sanctions Monitoring Team 
established by resolution 1526 (2004) and extended by resolution 2253 (2015);

8. Urges all parties and all Member States, as well as international, regional 
and subregional organizations to ensure cooperation with the Panel of Experts and 
further urges all Member States involved to ensure the safety of the members of the 
Panel of Experts and unhindered access, in particular to persons, documents and 
sites, in order for the Panel of Experts to execute its mandate;

9. Emphasizes the importance of holding consultations with concerned 
Member States, as may be necessary, in order to ensure full implementation of the 
measures set forth in this resolution;

10. Calls upon all Member States which have not already done so to report to 
the Committee as soon as possible on the steps they have taken with a view to 
implementing effectively the measures imposed by paragraphs 11 and 15 of 
resolution 2140 (2014) and paragraph 14 of resolution 2216 (2015) and recalls in 
this regard that Member States undertaking cargo inspections pursuant to 
paragraph 15 of resolution 2216 (2015) are required to submit written reports to the 
Committee as set out in paragraph 17 of resolution 2216 (2015);

11. Recalls the Informal Working Group on General issues of Sanctions 
report (S/2006/997) on best practices and methods, including paragraphs 21, 22 and 
23 that discuss possible steps for clarifying methodological standards for monitoring 
mechanisms;

12. Reaffirms its intention to keep the situation in Yemen under continuous 
review and its readiness to review the appropriateness of the measures contained in 
this resolution, including the strengthening, modification, suspension or lifting of 
the measures, as may be needed at any time in light of developments;

13. Decides to remain actively seized of the matter.
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Press Center

 Treasury Targets Iranian Attempts to Evade Sanctions

5/9/2013
  

Action Identifies Front Company and Vessels Attempting to Obscure Iranian Oil Deals Using Ship-to-Ship Transfers and Designates Iranian Bank
 

WASHINGTON – The U.S. Department of the Treasury is taking a number of actions today against Iranian attempts to circumvent international financial
sanctions.  As part of the Treasury Department’s continuing vigilance against Iran’s efforts to use front companies and deceptive business practices to sell their
oil on the international market, today Treasury identified Sambouk Shipping FZC as subject to sanctions under Executive Order (E.O.) 13599, which, among
other things, targets the Government of Iran (GOI) and persons acting for or on behalf of the GOI.  Sambouk Shipping is tied to Dr. Dimitris Cambis who, along
with a network of front companies, were sanctioned in March 2013 under E.O. 13599 and the Iran Threat Reduction Act and Syria Human Rights Act of 2012
(TRA) after the U.S. government uncovered Dr. Cambis’s scheme to evade international oil sanctions against Iran.  In an attempt to continue his scheme, Dr.
Cambis is using the recently formed Sambouk Shipping to manage eight of the vessels that he operates on behalf of the National Iranian Tanker Company
(NITC).  These vessels have been used to execute ship-to-ship transfers of Iranian oil in the Persian Gulf.  These transfers are intended to facilitate deceptive
sales of Iranian oil by obscuring the origin of that oil.

Today, the Treasury Department also imposed sanctions against Iranian Venezuelan Bi-National Bank (IVBB).  IVBB was designated pursuant to E.O. 13382,
which targets proliferators of weapons of mass destruction (WMD) and their supporters, for engaging in financial transactions on behalf of the previously
sanctioned Export Development Bank of Iran (EDBI). 

“As Iran becomes increasingly isolated from the international financial system and energy markets, it is turning increasingly to convoluted schemes and shady
actors to maintain its access to the global financial system,” said Under Secretary for Terrorism and Financial Intelligence David S. Cohen.  “As long as Iran tries
to evade our sanctions, we will continue to expose their deceptive maneuvers.”

Treasury’s Office of Foreign Assets Control is also updating its list of Specially Designated Nationals and Blocked Persons (SDN List) entries today for eight
vessels blocked due to the interest of National Iranian Tanker Company in the vessels.  Since their original identification these vessels have been renamed
and/or reflagged.  Treasury is also identifying eight previously unidentified vessels as blocked property in which NITC has an interest.  Including today’s
additions, Treasury has identified 64 vessels as blocked property in which NITC has an interest.

U.S. persons are generally prohibited from engaging in any transactions with the entities listed today, and any assets those entities may have subject to U.S.
jurisdiction are frozen.

 

The Iranian Venezuelan Bi-National Bank
The Iranian Venezuelan Bi-National Bank (IVBB) is being designated pursuant to E.O. 13382 for its activities on behalf of EDBI.  EDBI was designated under
E.O. 13382 on October 22, 2008, for providing financial services to Iran’s Ministry of Defense and Armed Forces Logistics (MODAFL).

IVBB has been processing funds transfers on behalf of EDBI since at least January 2012.  EDBI has used IVBB to act as a proxy to fund export activities and to
transfer millions of dollars worth of funds from China’s Bank of Kunlun to EDBI.  Additionally, senior EDBI staff is entitled to authorize transaction instructions to
Bank of Kunlun on behalf of IVBB.

Bank of Kunlun was sanctioned by the U.S. Treasury Department under Comprehensive Iran Sanctions, Accountability, and Divestment Act of 2010 (CISADA)
on July 31, 2012, for providing financial services to more than six Iranian banks that were designated by the U.S. in connection with Iran’s WMD programs or its
support for international terrorism.  Prior to the sanctions imposed against it under the CISADA, Bank of Kunlun was engaged in a significant amount of direct of
business with EDBI, handling the equivalent of tens of millions of dollars worth of funds for EDBI.

IVBB was originally established as a joint venture between Iran and Venezuela, and EDBI was the Iranian party tasked with creating the joint venture with
Venezuela.  However, there is no evidence Venezuela retains any ties to this bank.

 

Identifying Information
 

Name:  Iranian-Venezuelan Bi-National Bank

Address:  Tosee Building Ground Floor, Bokharest Street 44-46, Tehran, Iran

SW FT/BIC:  IVBB RT1

 

Name:  Sambouk Shipping FZC

Address:  FITCO Building No. 3, Office 101, 1st Floor, P.O. Box 50044, Fujairah, United Arab Emirates

Alternate Address:  Office 1202, Crystal Plaza, PO Box 50044, Buhaira Corniche, Sharjah, United Arab Emirates

 
Newly-Identified Vessels
 

Name:  Atlantis

Vessel Type:  Crude Oil Tanker

Flag:  Tanzania  

MO Number:  9569621

 

Name: Badr

Vessel Type: Utility Vessel

Flag: Iran

MO Number: 8407345 Annex 204
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Name:  Demos

Vessel Type:  Crude Oil Tanker

Flag:  Tanzania  

MO Number:  9569683

 

Name:  Infinity

Vessel Type:  Crude Oil Tanker

Flag: Tanzania  

MO Number:  9569671

 

Name: Justice 

Vessel Type: Crude Oil Tanker

Flag: None Identified

MO Number: 9357729

 

Name:  Sunrise

Vessel Type:  LPG Tanker

Flag:  None Identified 

MO Number:  9615092

 

Name:  Skyline

Vessel Type:  Crude Oil Tanker

Flag:  Tanzania 

MO Number:  9569669

 

Name: Younes

Vessel Type: Platform Supply Ship

Flag: Iran

MO Number: 8212465

 

Previously-Identified Vessels
 

To view a list of the updated vessel names and flagging click here.

 

 

###
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Press Center

 Treasury Exposes Iranian Attempts to Evade Oil Sanctions

9/6/2013
 

Action Targets Individuals and Companies Acting on Behalf of the Government of Iran

WASHINGTON – The U.S. Department of the Treasury today identified a network of six individuals and four businesses as subject to sanctions pursuant to
Executive Order (E.O.) 13599 for acting for or on behalf of the Government of Iran.   These actions are part of the United States Government’s ongoing efforts to
prevent sanctions evasion by individuals and companies acting on behalf of the Government of Iran, including efforts to sell Iranian oil in circumvention of the
strict limitations that the U.S. and many of its partners have adopted.  

In its efforts to evade sanctions, the Government of Iran relies on front companies, financial institutions and businessmen willing to engage in deceptive
transactions to conceal the direct involvement of the Iranian Government and its instrumentalities such as the National Iranian Oil Company (NIOC) and the
Naftiran Intertrade Company (NICO) Sarl in global oil deals.  

Today’s action targets the network of Seyed Seyyedi, an Iranian businessman and the director of Sima General Trading, an entity previously sanctioned by
Treasury; a network of companies based in the U.A.E. that Seyyedi controls; and representatives of NIOC and NICO based in the UK and Switzerland.   

“Our sanctions on Iran’s oil sales are a critically important component of maintaining pressure on the Iranian Government, and we will not allow Iran to relieve
that pressure through evasion and circumvention,” said Treasury Under Secretary for Terrorism and Financial Intelligence David S. Cohen.  “We will continue to
target those individuals and entities that devise schemes to evade our sanctions.”

Seyed Seyyedi was identified pursuant to E.O. 13599 today for acting on behalf of various Government of Iran entities and front companies, including NIOC,
NICO, as well as Sima General Trading.  Treasury previously identified Sima General Trading as part of a network of Iranian government front companies in
March 2013 for its role in the sanctions evasion scheme being carried out by the Greek businessman, Dimitris Cambis.  Seyyedi’s Sima General Trading helped
finance a Cambis front company to purchase oil tankers while disguising the fact that the tankers were being purchased on behalf of the National Iranian Tanker
Company (NITC).  Cambis’ front companies were used to deceive the international business community by obscuring the Iranian ownership of ships capable of
carrying roughly 200 million U.S. dollars worth of oil per shipment.  Treasury is also identifying the U.A.E. -based KASB International LLC, Petro Royal FZE, and
AA Energy FZCO, each of which is controlled by Seyyedi and used by him to assist NICO and NICO front companies, such as Sima General Trading, in its
sanctions evasion schemes.

In addition to Seyed Seyyedi, Treasury is also identifying several other persons and entities for their links to the Government of Iran’s operations to evade oil
sanctions.  

Swiss Management Services Sarl is a Swiss company controlled by NICO Sarl and used by NICO to continue its operations on behalf of Iran following multiple
U.S. sanctions actions targeting NICO and NICO Sarl.  Mohmmad Moinie is Switzerland-based NICO Sarl’s commercial director.  

Reza Parsaei is a director for NIOC International Affairs (London) Ltd. which was identified as an entity of the Government of Iran in July 2010.  Parsaei has
involved himself in a scheme to deceptively import Iranian oil into the EU.  Parsaei also coordinates closely with another director for NIOC International Affairs
(London) Ltd., Seyyed Mohamad Ali Khatibi Tabatabaei.  Seyed Mohaddes and Mohammed Ziracchian Zadeh act as directors for the Iranian Oil Company
(U K.) Ltd., which was also identified as an entity of the Government of Iran in July 2010.

Each of the individuals and companies sanctioned today were identified under E.O. 13599, which blocks the property of the Government of Iran, including those
of individuals and entities identified as acting for or on behalf of the Government of Iran.  Transactions by U.S. persons or through the United States with any of
these entities are generally prohibited, and any assets they may have under U.S. jurisdiction are blocked.  Further, foreign persons and financial institutions that
facilitate transactions for such persons or provide them with material support may also be exposed to sanctions. 

Identifying information

Name:   Seyed Nasser Mohammad Seyyedi
Title:   Managing Director, Sima General Trading
DOB:    April 21, 1963
Citizenship: Iran
Passport:  L18507193 (Iran)
alt. Passport:  X95321252 (Iran)
alt. Passport: B14354139 (Iran)

Name:   AA Energy FZCO
Address: United Arab Emirates

Name:  Petro Royal FZE
Address: United Arab Emirates

Name:  KASB International LLC
Address: United Arab Emirates Annex 205
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Name:  Swiss Management Services Sarl
Address:  28C, Route de Denges, Lonay, Switzerland 1027, Switzerland

Name:  Mohammad Moinie
Title:  Commercial Director, Naftiran Intertrade Co Sarl
DOB:  January 4, 1956
POB:  Brojerd, Iran
Citizenship: United Kingdom
Passport: 301762718 (United Kingdom)

Name:  Reza Parsaei
Title:   Director, NIOC International Affairs (London) Ltd.
DOB:  August 9, 1963
Citizenship: Iran

Name:  Seyyed Mohamad Ali Khatibi Tabatabaei
Title:   Director, NIOC International Affairs (London) Ltd.
Title:   Director of International Affairs, NIOC  
DOB:  September 27, 1955
Citizenship: Iran

Name:  Seyed Mahmoud Mohaddes 
Title:  Managing Director, Iranian Oil Company (U.K.) Ltd.
DOB:  June 7, 1957
Citizenship: Iran

Name:  Mahmoud Ziracchian Zadeh
Title:   Director, Iranian Oil Company (U.K.) Ltd.
DOB:  July 24, 1959
Citizenship: Iran

###
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(~ Security Council 

~ 
Distr.: General 

17 January 2003 

Resolution 1455 (2003) 

Adopted by the Security Council at its 4686th meeting, on 
17 January 2003 

The Security Council, 

Recalling its resolutions 1267 (1999) of 15 October 1999, 1333 (2000) of 19 
December 2000, 1363 (2001) of 30 July 2001 , 1373 (2001) of 28 September 2001 , 
1390 (2002) of 16 January 2002 and 1452 (2002) of20 December 2002, 

Underlining the obligation placed upon all Member States to implement, in 
full, resolution 1373 (2001), including with regard to any member of the Taliban and 
the Al-Qaida organization, and any individuals, groups, undertakings and entities 
associated with the Taliban and the Al-Qaida organization, who have participated in 
the financing, planning, facilitating and preparation or perpetration of terrorist acts 
or in supporting terrorist acts, as well as to facilitate the implementation of counter 
terrorism obligations in accordance with relevant Security Council resolutions, 

Reaffirming the need to combat by all means, in accordance with the Charter of 
the United Nations and international law, threats to international peace and security 
caused by terrorist acts, 

Noting that, in giving effect to the measures in paragraph 4 (b) of resolution 
1267 (1999), paragraph 8 (c) of resolution 1333 (2000) and paragraphs 1 and 2 of 
resolution 1390 (2002), full account is to be taken of the provisions of paragraphs 1 
and 2 of resolution 1452 (2002), 

Reiterating its condemnation of the Al-Qaida network and other associated 
terrorist groups for ongoing and multiple criminal terrorist acts, aimed at causing the 
deaths of innocent civilians, and other victims, and the destrnction of property, 

Reiterating its unequivocal condemnation of all forms of terrorism and 
terrorist acts as noted in resolutions 1368 (2001) of 12 September 2001 , 1438 (2002) 
of 14 October 2002, 1440 (2002) of 24 October 2002, and 1450 (2002) of 13 
December 2002, 

Reaffirming that acts of international terrorism constitute a threat to 
international peace and security, 

Acting under Chapter VII of the Charter of the United Nations, 

03-21407 (E) 170103 

*0321407* 
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1. Decides to improve the implementation of the measures imposed by
paragraph 4 (b) of resolution 1267 (1999), paragraph 8 (c) of resolution 1333 (2000)
and paragraphs 1 and 2 of resolution 1390 (2002);

2. Decides that the measures referred to in paragraph 1 above will be further
improved in 12 months, or sooner if necessary;

3. Stresses the need for improved coordination and increased exchange of
information between the Committee established pursuant to resolution 1267 (1999)
(hereinafter referred to as “the Committee”) and the Committee established pursuant
to resolution 1373 (2001);

4. Requests the Committee to communicate to Member States the list
referred to in paragraph 2 of resolution 1390 (2002) at least every three months, and
stresses to all Member States the importance of submitting to the Committee the
names and identifying information, to the extent possible, of and about members of
the Al-Qaida organization and the Taliban and other individuals, groups,
undertakings and entities associated with them so that the Committee can consider
adding new names and details to its list, unless to do so would compromise
investigations or enforcement actions;

5. Calls upon all States to continue to take urgent steps to enforce and
strengthen through legislative enactments or administrative measures, where
appropriate, the measures imposed under domestic laws or regulations against their
nationals and other individuals or entities operating in their territory, to prevent and
punish violations of the measures referred to in paragraph 1 of this resolution, and to
inform the Committee of the adoption of such measures, and invites States to report
the results of all related investigations or enforcement actions to the Committee,
unless to do so would compromise the investigation or enforcement actions;

6. Calls upon all States to submit an updated report to the Committee no
later than 90 days from adoption of this resolution on all steps taken to implement
the measures referred to in paragraph 1 above and all related investigations and
enforcement actions, including a comprehensive summary of frozen assets of listed
individuals and entities within Member State territories, unless to do so would
compromise investigations or enforcement actions;

7. Calls upon all States, relevant United Nations bodies, and, as appropriate,
other organizations and interested parties to cooperate fully with the Committee and
with the Monitoring Group referred to in paragraph 8 below, including supplying
such information as may be sought by the Committee pursuant to all pertinent
resolutions and by providing all relevant information, to the extent possible, to
facilitate proper identification of all listed individuals and entities;

8. Requests the Secretary-General, upon adoption of this resolution and
acting in consultation with the Committee, to reappoint five experts, drawing, as
much as possible and as appropriate, on the expertise of the members of the
Monitoring Group established pursuant to paragraph 4 (a) of resolution 1363 (2001),
to monitor for a further period of 12 months the implementation of the measures
referred to in paragraph 1 of this resolution and to follow up on relevant leads
relating to any incomplete implementation of the measures referred to in
paragraph 1 above;
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9. Requests the Chairman of the Committee to report orally at least every 90
days to the Council in detail on the overall work of the Committee and the
Monitoring Group and stipulates that these updates shall include a summary of
progress in submitting the reports referred to in paragraph 6 of resolution 1390
(2002) and paragraph 6 above;

10. Requests the Secretary-General to ensure that the Monitoring Group and
the Committee and its Chairman have access to sufficient expertise and resources as
and when required to assist in the discharge of their responsibilities;

11. Requests the Committee to consider, where and when appropriate, a visit
to selected countries by the Chairman of the Committee and/or Committee members
to enhance the full and effective implementation of the measures referred to in
paragraph 1 above, with a view to encouraging States to implement all relevant
Council resolutions;

12. Requests the Monitoring Group to submit a detailed work programme
within 30 days of the adoption of this resolution and to assist the Committee in
providing guidance for Member States on the format of the reports referred to in
paragraph 6 above;

13. Further requests the Monitoring Group to submit two written reports to
the Committee, the first by 15 June 2003 and the second by 1 November 2003, on
implementation of the measures referred to in paragraph 1 above and to brief the
Committee when the Committee so requests;

14. Further requests the Committee, through its Chairman, to provide the
Council by 1 August 2003 and by 15 December 2003 with detailed oral assessments
of Member State implementation of the measures referred to in paragraph 1 above
based on Member State reports referred to in paragraph 6 above, paragraph 6 of
resolution 1390 (2002) and all pertinent parts of Member State reports submitted
under resolution 1373 (2001), and in line with transparent criteria to be determined
by the Committee and communicated to all Member States, in addition to
considering supplementary recommendations by the Monitoring Group, with a view
to recommending further measures for Council consideration to improve the
measures referred to in paragraph 1 above;

15. Requests the Committee, based on its oral assessments, through its
Chairman, to the Council referred to in paragraph 14 above, to prepare and then to
circulate a written assessment to the Council of actions taken by States to implement
the measures referred to in paragraph 1 above;

16. Decides to remain actively seized of the matter.
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(~) Security Council 

~ 
Distr. : General 
20 December 2010 

Resolution 1963 (2010) 

Adopted by the Security Council at its 6459th meeting, on 
20 December 2010 

The Security Council, 

Reaffinning that tenorism in all fonns and manifestations constitutes one of 
the most serious threats to international peace and security and that any acts of 
tenorism are criminal and unjustifiable regardless of their motivations, whenever 
and by whomsoever committed and remaining detennined to contribute further to 
enhancing the effectiveness of the overall effort to fight this scourge on a global 
level, 

Reaffirming also that tenorism cannot and should not be associated with any 
religion, nationality, civilization or group, 

Noting with concern that tenorism continues to pose a serious threat to 
international peace and security, the enjoyment of human rights, the social and 
economic development of all Member States, and undermines global stability and 
prosperity, that this threat has become more diffuse, with an increase, in various 
regions of the world, of tenorist acts including those motivated by intolerance or 
extremism, expressing its detennination to combat this threat, and stressing the need 
to ensure that counter-terrorism remains a priority on the international agenda, 

Recognizing that tenorism will not be defeated by military force, law 
enforcement measures, and intelligence operations atone, and underlining the need 
to address the conditions conducive to the spread of tenorism, as outlined in Pillar I 
of the UN Global Counter-Tenorism Strategy (A/RES/60/288) including, but not 
limited to, the need to strengthen efforts for the successful prevention and peaceful 
resolution of prolonged conflict, and the need to promote the rnle of law, the 
protection of human rights and fundamental freedoms, good governance, tolerance, 
inclusiveness to offer a viable alternative to those who could be susceptible to 
tenorist recrnitment and to radicalization leading to violence, 

Expressing concern at the increase in incidents of kidnapping and hostage
taking committed by ten orist groups, in some areas of the world with a specific 
political context, with the aim of raising funds or gaining political concessions, 

• Reissued for technical reasons. 
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Reiterating the obligation of Member States to prevent and suppress the 
financing of terrorist acts, and criminalize the wilful provision or collection, by any 
means, directly or indirectly, of funds by their nationals or in their territories with 
the intention that the funds should be used, or in the knowledge that they are to be 
used, in order to carry out terrorist acts,  

Reaffirming the obligation of the Member States to freeze without delay funds 
and other financial assets or economic resources of persons who commit, or attempt 
to commit, terrorist acts or participate in or facilitate the commission of terrorist 
acts; of entities owned or controlled directly or indirectly by such persons; and of 
persons and entities acting on behalf of, or at the direction of such persons and 
entities, including funds derived or generated from property owned or controlled 
directly or indirectly by such persons and associated persons and entities, 

Reaffirming further the obligation of the Member States to prohibit their 
nationals or any persons and entities within their territories from making any funds, 
financial assets or economic resources or financial or other related services 
available, directly or indirectly, for the benefit of persons who commit or attempt to 
commit or facilitate or participate in the commission of terrorist acts, of entities 
owned or controlled, directly or indirectly, by such persons and of persons and 
entities acting on behalf of or at the direction of such persons, 

Reiterating further the obligation of Member States to prevent the movement 
of terrorist groups by, inter alia, effective border controls, and, in this context, to 
exchange information expeditiously, improve cooperation amongst competent 
authorities to prevent the movement of terrorists and terrorist groups to and from 
their territories, the supply of weapons for terrorists and financing that would 
support terrorists,  

Underlining that safe havens provided to terrorists continue to be a significant 
concern and that all Member States must cooperate fully in the fight against 
terrorism in order to find, deny safe haven and bring to justice, on the basis of the 
principle of extradite or prosecute, any person who supports, facilitates, participates 
or attempts to participate in the financing, planning, preparation or commission of 
terrorist acts or provides safe havens, 

Recognizing that development, peace and security, and human rights are 
interlinked and mutually reinforcing, and underlining the international effort to 
eradicate poverty and promote sustained economic growth, sustainable development 
and global prosperity for all, 

Emphasizing that continuing international efforts to enhance dialogue and 
broaden understanding among civilizations in an effort to prevent the indiscriminate 
targeting of different religions and cultures, can help counter the forces that fuel 
polarization and extremism, and will contribute to strengthening the international 
fight against terrorism, and, in this respect, appreciating the positive role of the 
Alliance of Civilizations and other similar initiatives, 

Reaffirming that Member States must ensure that any measures taken to 
combat terrorism comply with all their obligations under international law, in 
particular international human rights, refugee, and humanitarian law, 

Reaffirming its call upon all States to become party to the international 
counter-terrorism conventions and protocols as soon as possible, whether or not they 
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are a party to regional conventions on the matter, and to fully implement their 
obligations under those which they are a party, 

Reiterating its call upon Member States to enhance their cooperation and 
solidarity, particularly through bilateral and multilateral arrangements and 
agreements to prevent and suppress terrorist attacks and encourages Member States 
to strengthen cooperation at the regional and subregional level,  

Expressing concern at the increased use, in a globalized society, by terrorists 
of new information and communication technologies, in particular the Internet, for 
the purposes of the recruitment and incitement as well as for the financing, planning 
and preparation of their activities,  

Recognizing the importance that Member States act cooperatively to prevent 
terrorists from exploiting technology, communications and resources to incite 
support for terrorist acts, 

Recognizing the importance of the support of local communities, private 
sector, civil society and media for increasing awareness about the threats of 
terrorism and more effectively tackling them, 

Expressing its profound solidarity with the victims of terrorism and their 
families, stresses the importance of assisting victims of terrorism, and providing 
them and their families with support to cope with their loss and grief, recognizes the 
important role that victims and survivor networks play in countering terrorism, 
including by bravely speaking out against violent and extremist ideologies, and in 
this regard, welcomes and encourages the efforts and activities of Member States 
and the UN system, including the Counter-Terrorism Implementation Task Force 
(CTITF) in this field”,

Recalling resolution 1373 (2001) of 28 September 2001, which established the 
Counter-Terrorism Committee (CTC), and recalling also resolution 1624 (2005) and 
its other resolutions concerning threats to international peace and security caused by 
terrorist acts, 

Recalling, in particular, resolution 1535 (2004) of 26 March 2004, resolution 
1787 (2007) of 10 December 2007, and resolution 1805 (2008) of 20 March 2008, 
which pertain to the Counter-Terrorism Committee Executive Directorate (CTED), 

Welcoming the CTC’s efforts to pursue a more strategic and transparent 
approach to its work, to seek to raise the visibility of its work within the wider 
United Nations and counter-terrorism community, and to streamline its working 
methods, all of which have led to increased effectiveness; and urging that these 
efforts be intensified, 

Noting with appreciation CTED’s continuing emphasis on the guiding 
principles of cooperation, transparency, and even-handedness, and welcoming
CTED’s increased regional and subregional approaches to and thematic focus in its 
work, including in identifying and addressing technical assistance needs, as it 
continues to intensify its outreach efforts,  

Underscoring the central role of the United Nations in the global fight against 
terrorism and welcoming the adoption by the General Assembly of the United 
Nations Global Counter-Terrorism Strategy (A/RES/60/288) of 8 September 2006, 
the institutionalization of the Counter-Terrorism Implementation Task Force 
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(CTITF) in accordance with General Assembly resolution 64/235 of 24 December 
2009, which will further enhance the CTITF’s efforts to ensure overall coordination 
and coherence in the counter-terrorism efforts of the United Nations system, 
including in the field, and the call for enhanced engagement of Member States with 
the work of the CTITF (A/64/297),  

 1. Underlines that the overarching goal of the CTC is to ensure the full 
implementation of resolution 1373 (2001) and recalls CTED’s crucial role in 
supporting the Committee in the fulfilment of its mandate;  

 2. Decides that CTED will continue to operate as a special political mission 
under the policy guidance of the CTC for the period ending 31 December 2013 and 
further decides to conduct an interim review by 30 June 2012;  

 3. Welcomes and endorses the recommendations contained in the “Report of 
the Counter-Terrorism Committee to the Security Council for its Comprehensive 
Consideration of the Work of the Counter-Terrorism Executive Directorate”;  

 4. Urges CTED to continue to strengthen its role in facilitating technical 
assistance for implementation of resolution 1373 (2001) aimed at increasing the 
capabilities of Member States and regions in the fight against terrorism by 
addressing their counter-terrorism needs, in close cooperation with CTITF, as well 
as with bilateral and multilateral assistance providers, and welcomes the focused 
and regional approach of CTED to this work; 

 5. Encourages CTED, in close cooperation within the CTITF and its 
relevant Working Groups, to focus increased attention on resolution 1624 (2005) in 
its dialogue with member States to develop, in accordance with their obligations 
under international law, strategies which include countering incitement of terrorist 
acts motivated by extremism and intolerance and in facilitating technical assistance 
for its implementation, as called for in resolution 1624 (2005) and the United 
Nations Global Counter-Terrorism Strategy;  

 6. Encourages CTED to arrange meetings with Member States in various 
formats, with their consent, including for the purpose of considering advising, as 
appropriate, on the development of comprehensive and integrated national counter-
terrorism strategies and the mechanisms to implement them that include attention to 
the factors that lead to terrorist activities, in accordance with their obligations under 
international law, and in close cooperation within the CTITF and its Working 
Groups, with a view to ensuring coherence and complementarity of efforts and to 
avoid any duplication;  

 7. Encourages CTED to interact, as appropriate and in consultation with the 
CTC and relevant member States, with civil society and other relevant 
non-government actors in the context of its efforts to support the CTC’s efforts to 
monitor the implementation of resolutions 1373 (2001) and 1624 (2005);  

 8. Stresses the importance of a tailored dialogue among CTED, the CTC, 
and Member States, and encourages the CTC and CTED to continue to arrange 
meetings involving counter-terrorism officials from Member States and relevant 
international, regional, and subregional organizations, with a thematic or regional 
focus relevant to the implementation of resolutions 1373 (2001) and 1624 (2005);  

 9. Urges CTED also to intensify cooperation with relevant international, 
regional, and subregional organizations with a view to enhance Member States’ 
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capacity to fully implement resolution 1373 (2001) and resolution 1624 (2005) and 
to facilitate the provision of technical assistance;  

 10. Reminds that effective counter-terrorism measures and respect for human 
rights are complementary and mutually reinforcing, and are an essential part of a 
successful counter-terrorism effort, notes the importance of respect for the rule of 
law so as to effectively combat terrorism, and thus encourages CTED to further 
develop its activities in this area, to ensure that all human rights issues relevant to 
the implementation of resolutions 1373 (2001) and 1624 (2005) are addressed 
consistently and even-handedly including, as appropriate, on country visits that are 
organized with the consent of the visited member State;  

 11. Highlights the importance of the CTC/CTED work program and in this 
context looks forward to a special meeting open to the wider membership, to 
commemorate the 10th anniversary of the adoption of resolution 1373 (2001) and 
the establishment of the Committee;  

 12. Directs CTED to produce an updated Global Implementation Survey of 
resolution 1373 (2001) by 30 June 2011 and in advance of the above mentioned 
meeting that inter alia: 

 – assesses the evolution of risks and threats, and the impact of the 
implementation; 

 – identifies gaps in the implementation; 

 – proposes new practical ways to implement the resolution; 

 13. Directs CTED to produce a Global Implementation Survey of resolution 
1624 (2005) by 31 December 2011, that inter alia:  

 – assesses the evolution of risks and threats, and the impact of the 
implementation;  

 – identifies gaps in the implementation; 

 – proposes new practical ways to implement the resolution;  

 14. Requests the CTC to report orally, through its Chairman, at least every 
180 days to the Council on the overall work of the CTC and CTED, and, as 
appropriate, in conjunction with the reports of the Chairmen of the Committee 
established pursuant to resolution 1267 (1999) and the Committee established 
pursuant to resolution 1540 (2004), and urges the CTC Chairman to continue the 
practice of providing informal briefings, including with a regional or thematic focus, 
for all interested Member States;  

 15. Encourages CTED to continue to report to the Committee, on a regular 
basis or when the Committee so requests, through oral and/or written briefings on 
the work of CTED, including its visits to Member States, the conduct of workshops 
and other activities;  

 16. Reiterates the need to enhance the ongoing cooperation among the CTC, 
the Committee established pursuant to resolution 1267 (1999), and the Committee 
established pursuant to resolution 1540 (2004), as well as their respective groups of 
experts, including through, as appropriate, enhanced and systematized information 
sharing, coordination on visits to countries and participation in workshops, on 
technical assistance, on relations with international and regional organizations and 
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agencies, and on other issues of relevance to all three committees, expresses its 
intention to provide guidance to the committees on areas of common interest in 
order to better coordinate counter-terrorism efforts, and recalls resolution 1904 
(2009) which requests the Secretary-General to make the necessary arrangements 
for the groups to be co-located as soon as possible;  

 17. Encourages CTED to continue joint activities, in cooperation with the 
1267 Monitoring Team, the 1540 Committee experts and the United Nations Office 
on Drugs and Crime to assist Member States in their efforts to comply with their 
obligations under the relevant resolutions, including through organizing regional 
and subregional workshops; 

 18. Welcomes and encourages CTED’s continued active participation in and 
support of all relevant activities under the United Nations Global Counter-Terrorism 
Strategy, including within the CTITF and its Working Groups, established to ensure 
overall coordination and coherence in the counter-terrorism efforts of the United 
Nations system. 
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  Resolution 2129 (2013)

  Adopted by the Security Council at its 7086th meeting, on  
17 December 2013 

The Security Council,

Reaffirming that terrorism in all forms and manifestations constitutes one of 
the most serious threats to international peace and security and that any acts of 
terrorism are criminal and unjustifiable regardless of their motivations, whenever 
and by whomsoever committed and remaining determined to contribute further to 
enhancing the effectiveness of the overall effort to fight this scourge on a global 
level,

Noting with concern that terrorism continues to pose a serious threat to 
international peace and security, the enjoyment of human rights, the social and 
economic development of all Member States, and undermines global stability and 
prosperity, that this threat has become more diffuse, with an increase, in various 
regions of the world, of terrorist acts including those motivated by intolerance or 
extremism, expressing its determination to combat this threat, and stressing the need 
to ensure that counter-terrorism remains a priority on the international agenda,  

Recognizing that terrorism will not be defeated by military force, law 
enforcement measures, and intelligence operations alone, and underlining the need 
to address the conditions conducive to the spread of terrorism, as outlined in Pillar I 
of the United Nations Global Counter-Terrorism Strategy (A/RES/60/288) including, 
but not limited to, the need to strengthen efforts for the successful prevention and 
peaceful resolution of prolonged conflict, and the need to promote the rule of law, 
the protection of human rights and fundamental freedoms, good governance, 
tolerance, inclusiveness to offer a viable alternative to those who could be 
susceptible to terrorist recruitment and to radicalization leading to violence,  

Recognizing that development, security, and human rights are mutually 
reinforcing and are vital to an effective and comprehensive approach to countering 
terrorism, and underlining that a particular goal of counter-terrorism strategies 
should be to ensure sustainable peace and security,  

Reaffirming that Member States must ensure that any measures taken to 
combat terrorism comply with all their obligations under international law, in 
particular international human rights, refugee and international humanitarian law, 
and underscoring that effective counter-terrorism measures and respect for human 
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rights, fundamental freedoms and the rule of law are complementary and mutually 
reinforcing, and are an essential part of a successful counter-terrorism effort, and 
notes the importance of respect for the rule of law so as to effectively prevent and 
combat terrorism,  

Reaffirming also that terrorism cannot and should not be associated with any 
religion, nationality, civilization or group,

Emphasizing that continuing international efforts to enhance dialogue and 
broaden understanding among civilizations in an effort to prevent the indiscriminate 
targeting of different religions and cultures, and addressing unresolved regional 
conflicts and the full range of global issues, including development issues, will 
contribute to strengthening the international fight against terrorism,  

Expressing deep concern that incitement of terrorist acts motivated by 
extremism and intolerance poses a serious and growing danger to the enjoyment of 
human rights, threatens the social and economic development of all States and 
undermines global stability and prosperity, 

Strongly condemning incidents of kidnapping and hostage-taking committed by 
terrorist groups for any purpose, including with the aim of raising funds or gaining 
political concessions, deeply concerned by the increase in such kidnappings, and 
underscoring the urgent need to address this issue,  

Recalling the adoption of resolution 2122, and reaffirming the intention to 
increase its attention to women, peace and security issues in all relevant thematic 
areas of work on its agenda, including in threats to international peace and security 
caused by terrorist acts,  

Expressing concern regarding the connection, in some cases, between 
terrorism and transnational organized crime and illicit activities such as drugs, arms 
and human trafficking, and money-laundering, and emphasizes the need to enhance 
coordination of efforts on national, subregional, regional and international levels in 
order to strengthen a global response to this serious challenge and threat to 
international security, 

Reiterating the obligation of Member States to prevent and suppress the 
financing of terrorist acts, and criminalize the wilful provision or collection, by any 
means, directly or indirectly, of funds by their nationals or in their territories with 
the intention that the funds should be used, or in the knowledge that they are to be 
used, in order to carry out terrorist acts,  

Reaffirming the obligation of Member States to freeze without delay funds and 
other financial assets or economic resources of persons who commit, or attempt to 
commit, terrorist acts or participate in or facilitate the commission of terrorist acts; 
of entities owned or controlled directly or indirectly by such persons; and of persons 
and entities acting on behalf of, or at the direction of such persons and entities, 
including funds derived or generated from property owned or controlled directly or 
indirectly by such persons and associated persons and entities,  

Reaffirming further the obligation of Member States to prohibit their nationals 
or any persons and entities within their territories from making any funds, financial 
assets or economic resources or financial or other related services available, directly 
or indirectly, for the benefit of persons who commit or attempt to commit or 
facilitate or participate in the commission of terrorist acts, of entities owned or 
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controlled, directly or indirectly, by such persons and of persons and entities acting 
on behalf of or at the direction of such persons,  

Reiterating that sanctions are an important tool in countering terrorism, and 
underlines the importance of prompt and effective implementation of relevant 
resolutions, in particular Security Council resolutions 1267 (1999) and 1989 (2011)
as key instruments in the fight against terrorism, and reiterates its continued 
commitment to ensure that fair and clear procedures exist for placing individuals 
and entities on sanctions lists and for removing them, as well as for granting 
humanitarian exemptions,  

Acknowledging the important work on countering the financing of terrorism of 
the United Nations entities and other multilateral bodies and forums, including the 
Financial Action Task Force, and encouraging CTED to cooperate closely with these 
entities,

Reiterating further the obligation of Member States to prevent the movement 
of terrorist groups by, inter alia, effective border controls, and, in this context, to 
exchange information expeditiously, improve cooperation among competent 
authorities to prevent the movement of terrorists and terrorist groups to and from 
their territories, the supply of weapons for terrorists and financing that would 
support terrorists,  

Underlining that safe havens provided to terrorists continue to be a significant 
concern and that all Member States must cooperate fully in the fight against 
terrorism in order to find, deny safe haven and bring to justice, on the basis of the 
principle of extradite or prosecute, any person who supports, facilitates, participates 
or attempts to participate in the financing, planning, preparation or commission of 
terrorist acts or provides safe havens,  

Expressing concern at the increased use, in a globalized society, by terrorists 
and their supporters of new information and communication technologies, in 
particular the Internet, for the purposes of recruitment and incitement to commit 
terrorist acts, as well as for the financing, planning and preparation of their 
activities, and underlining the need for Member States to act cooperatively to 
prevent terrorists from exploiting technology, communications and resources to 
incite support for terrorist acts, while respecting human rights and fundamental 
freedoms and in compliance with other obligations under international law,  

Recalls its decision that States shall eliminate the supply of weapons, 
including small arms and light weapons, to terrorists, as well as its calls for States to 
find ways of intensifying and accelerating the exchange of operational information 
regarding traffic in arms, and to enhance coordination of efforts on national, 
subregional, regional and international levels,  

Recognizing the importance of having in place criminal justice institutions that 
can effectively prevent and respond to terrorism within a rule of law framework and 
underlining the importance of strengthening cooperation among Member States and 
with United Nations entities and subsidiary bodies with a view to enhancing their 
individual capabilities, including by supporting their efforts to develop and 
implement rule of law based counter-terrorism practices,  

Recognizing the challenges faced by Member States in the management of 
terrorists in custody, encourages Member States to collaborate and share best 
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practices regarding the management of terrorists in a secure, well-managed and 
regulated custodial environment in which human rights are respected and the 
development of programs for the rehabilitation and reintegration of convicted 
terrorists, noting the work of the United Nations Interregional Crime and Justice 
Research Institute (UNICRI), the United Nations Office on Drugs and Crime 
(UNODC), and other relevant United Nations agencies in providing interested 
Member States with technical assistance in these areas, and encouraging interested 
Member States to request such assistance from these agencies,  

Noting the work of the Global Counterterrorism Forum (GCTF), in particular 
its publication of several framework documents and good practices, including in the 
areas of countering violent extremism, criminal justice, kidnapping for ransom, 
providing support to victims of terrorism, and community-oriented policing, to 
complement the work of the relevant United Nations counterterrorism entities in 
these areas, and encouraging CTED to continue its interaction with GCTF, in its 
work with Member States to promote the full implementation of resolutions 1373 
(2001) and 1624 (2005),

Recognizing the need for Member States to prevent the abuse of 
non-governmental, non-profit and charitable organizations by and for terrorists, and 
calling upon non-governmental, non-profit, and charitable organizations to prevent 
and oppose, as appropriate, attempts by terrorists to abuse their status, while 
recalling the importance of fully respecting the rights to freedom of expression and 
association of individuals in civil society and freedom of religion or belief, and 
noting the relevant recommendation and guidance documents of the Financial 
Action Task Force,  

Expressing its profound solidarity with the victims of terrorism and their 
families, stresses the importance of assisting victims of terrorism, and providing 
them and their families with support to cope with their loss and grief, recognizes the 
important role that victims and survivor networks play in countering terrorism, 
including by bravely speaking out against violent and extremist ideologies, and in 
this regard, welcomes and encourages the efforts and activities of Member States 
and the United Nations system, including the Counter-Terrorism Implementation 
Task Force (CTITF) in this field,  

Reiterating its call to Member States to enhance their cooperation and 
solidarity, particularly through bilateral and multilateral arrangements and 
agreements to prevent and suppress terrorist attacks, and encouraging Member 
States to strengthen cooperation at the regional and subregional level, noting also 
the particular benefits to be derived from cross-regional collaboration and training, 
including, as appropriate, law enforcement, corrections and justice sector 
professionals and their staffs, and noting the importance of close collaboration 
within and between all agencies of government and international organizations in 
combating terrorism and its incitement,  

Reaffirming its call upon all States to become party to the international 
counter-terrorism conventions and protocols as soon as possible, whether or not they 
are a party to regional conventions on the matter, and to fully implement their 
obligations under those which they are a party,  
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Recognizing the importance of local communities, private sector, civil society 
and media in increasing awareness about the threats of terrorism and more 
effectively tackling them,  

Recalling resolution 1373 (2001) of 28 September 2001, which established the 
Counter-Terrorism Committee (CTC), and recalling also resolution 1624 (2005) and
its other resolutions concerning threats to international peace and security caused by 
terrorist acts,

Recalling, in particular, resolution 1535 (2004) of 26 March 2004, resolution 
1787 (2007) of 10 December 2007, resolution 1805 (2008) of 20 March 2008, and 
resolution 1963 (2010) of 20 December 2010 which pertain to the Counter-
Terrorism Committee Executive Directorate (CTED), and recalling also the crucial 
role of the Counter Terrorism Committee (CTC) and CTED in ensuring the full 
implementation of resolutions 1373 (2001) and 1624 (2005), and underlines the 
importance of capacity-building and technical assistance with a view to increasing 
the capabilities of Member States, regional and subregional organizations for 
effective implementation of its resolutions,  

Underscoring the central role of the United Nations in the global fight against 
terrorism and welcoming the adoption by the General Assembly of the United 
Nations Global Counter-Terrorism Strategy (A/RES/60/288) of 8 September 2006, 
and expressing support for the activities of the Counter-Terrorism Implementation 
Task Force (CTITF), in accordance with General Assembly resolution 64/235 of 
24 December 2009, to ensure overall coordination and coherence in the counter-
terrorism efforts of the United Nations system, and its crucial role in promoting the 
United Nations Global Counter-Terrorism Strategy and the full participation, within 
their mandate, of relevant Security Council subsidiary bodies in the work of the 
CTITF and its working groups,  

Recognizing the work carried out by the United Nations Counter-Terrorism 
Centre (UNCCT) within the CTITF Office, in accordance with the General 
Assembly resolution A/RES/66/10, and its role in building the capacity of Member 
States,  

 1. Underlines that the overarching goal of the CTC is to ensure the full 
implementation of resolution 1373 (2001) and recalls CTED’s crucial role in 
supporting the Committee in the fulfilment of its mandate;  

 2. Decides that CTED will continue to operate as a special political mission 
under the policy guidance of the CTC for the period ending 31 December 2017 and 
further decides to conduct an interim review by 31 December 2015;  

 3. Welcomes the adoption of, and commends, the “Report of the Counter-
Terrorism Committee to the Security Council for its Comprehensive Consideration 
of the Work of the Counter-Terrorism Executive Directorate from 2011 to 2013”;  

 4. Underscores the essential role of CTED within the United Nations to 
assess issues and trends relating to the implementation of resolutions 1373 (2001)
and 1624 (2005), and to share information, as appropriate, with relevant United 
Nations counterterrorism bodies and relevant international, regional and subregional 
organizations, welcomes the thematic and regional approach of CTED aimed at 
addressing the counter-terrorism needs of each Member State and region, and in this 
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regard, encourages CTED to promote international cooperation to further the 
implementation of resolutions 1373 and 1624;  

 5. Directs CTED to identify emerging issues, trends and developments 
related to resolutions 1373 (2001) and 1624 (2005), while taking into account the 
United Nations Global Counter-Terrorism Strategy, as appropriate, at all levels, in 
consultation with relevant partners, and to advise the CTC on practical ways for 
Member States to implement resolutions 1373 (2001) and 1624 (2005);

 6. Recalls that CTED provided to the Committee, in accordance with 
resolution 1963 (2010), Global Implementation Surveys of resolutions 1373 (2001)
and 1624 (2005), and directs CTED to produce updated versions of these Global 
Implementation Surveys to the Committee prior to 31 December 2015;  

 7. Encourages CTED to cooperate with Member States and regional and 
subregional organizations, upon request, to assess and advise them on formulating 
national and regional counterterrorism strategies to further the implementation of 
resolutions 1373 (2001) and 1624 (2005), and to make available its assessments and 
other information, as appropriate, to relevant CTITF entities;  

 8. Stresses the importance of CTED providing timely country reports to the 
Committee, encourages the Committee and CTED to engage with Member States, as 
appropriate, after relevant country reports are adopted by the Committee, and invites
CTED to conduct regular follow-up activity with concerned Member States, as 
appropriate;  

 9. Directs CTED to report to the Committee in a timely manner, on a 
regular basis or when the Committee so requests, through oral and/or written 
briefings on the work of CTED, including its visits to Member States, the conduct of 
assessments, representing the CTC at different international and regional meetings, 
and other activities, including during planning stages, and to conduct an annual 
review and forecast of activities to facilitate implementation of United Nations 
Security Council resolutions 1373 (2001) and 1624 (2005) and cooperation in this 
area;  

 10. Directs CTED to make available information contained in national 
counterterrorism surveys and assessments, when agreed by concerned Member 
States, and further directs CTED to make available information on regional 
counterterrorism capacities, when approved by the CTC, as appropriate;  

 11. Encourages CTED, in close cooperation with bilateral and multilateral 
donors and technical assistance providers, including relevant United Nations 
counterterrorism bodies, to continue to work with Member States, regional and 
subregional organizations, at their request and in accordance with resolutions 1373 
(2001) and 1624 (2005), to facilitate technical assistance, specifically by promoting 
engagement between providers of capacity-building assistance and recipients, and 
encourages CTED, as appropriate, to assess the impact of its donor-supported 
project activity linked to building capacity and cooperation;  

 12. Encourages CTED, in close cooperation with the CTITF and its relevant 
Working Groups, to continue to pay close attention to resolution 1624 (2005) in its 
dialogue with Member States, and to work with them to develop, in accordance with 
their obligations under international law, strategies which include countering 
incitement of terrorist acts motivated by extremism and intolerance and to facilitate 
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technical assistance for its implementation, as called for in resolution 1624 (2005)
and the United Nations Global Counter-Terrorism Strategy;  

 13. Reiterates the obligation of Member States to refrain from providing any 
form of support, active or passive, to entities or persons involved in terrorist acts, 
including by suppressing recruitment of members of terrorist groups and eliminating 
the supply of weapons to terrorists, and encourages CTED to continue to fully take 
this obligation into account throughout its activities; 

 14. Notes the evolving nexus between terrorism and information and 
communications technologies, in particular the Internet, and the use of such 
technologies to commit terrorist acts, and to facilitate such acts through their use to 
incite, recruit, fund, or plan terrorist acts, and directs CTED to continue to address 
this issue, in consultation with Member States, international, regional and 
subregional organizations, the private sector and civil society and to advise the CTC 
on further approaches; 

 15. Recalls the adoption by the GCTF of the “Algiers Memorandum on Good 
Practices on Preventing and Denying the Benefits of Kidnapping for Ransom by 
Terrorists” (the “Memorandum”) and encourages CTED to take it into account, as 
appropriate, consistent with its mandate, including in its facilitation of capacity-
building to Member States;  

 16. Expresses its profound solidarity with the victims of terrorism and their 
families, and encourages CTED to take into account the important role that victims 
and survivor networks can play in countering terrorism, in close cooperation with 
CTITF and its relevant Working Groups;  

 17. Recognizes the comprehensive international standards embodied in the 
Financial Action Task Force’s (FATF) revised Forty Recommendations on 
Combating Money Laundering and the Financing of Terrorism and Proliferation, 
and encourages CTED to work closely with the FATF, including in the FATF’s 
mutual evaluations process, focusing on effective implementation of counter 
terrorist financing recommendations;  

 18. Encourages CTED to continue its dialogue with Member States in 
various formats, with their consent, including for the purpose of considering 
advising, as appropriate, on the development of comprehensive and integrated 
national counter-terrorism strategies and the mechanisms to implement them that 
include attention to the factors that lead to terrorist activities, in accordance with 
their obligations under international law, and in close cooperation with the CTITF 
and its Working Groups, with a view to ensuring coherence and complementarity of 
efforts and to avoid any duplication;  

 19. Recognizes the advantages of a comprehensive approach to preventing 
the spread of terrorism and violent extremism, consistent with resolutions 1373 
(2001) and 1624 (2005), and in this regard, invites CTED, as appropriate and in 
consultation with relevant Member States, to further engage and enhance its 
partnerships with international, regional and subregional organizations, civil society, 
academia and other entities in conducting research and information-gathering, and 
identifying good practices, and in that context to support the CTC’s efforts to 
promote the implementation of resolutions 1373 (2001) and 1624 (2005), and 
underscores the importance of engaging with development entities;  
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 20. Stresses the importance of a tailored dialogue and engagement among 
CTED, the CTC, and Member States, and encourages the CTC and CTED to 
continue to arrange meetings involving counter-terrorism officials from Member 
States and relevant international, regional, and subregional organizations, with a 
thematic or regional focus relevant to the implementation of resolutions 1373 (2001)
and 1624 (2005);

 21. Reminds Member States that effective counter-terrorism measures and 
respect for human rights are complementary and mutually reinforcing, and are an 
essential part of a successful counter-terrorism effort, notes the importance of 
respect for the rule of law so as to effectively combat terrorism, and encourages
CTED to further develop its activities in this area, to ensure that all human rights 
and rule of law issues relevant to the implementation of resolutions 1373 (2001) and 
1624 (2005) are addressed consistently and even-handedly including, as appropriate, 
on country visits that are organized with the consent of the visited Member State 
and in the delivery of technical assistance;  

 22. Requests the CTC to report orally, through its Chair, at least once per 
year to the Council on the state of the overall work of the CTC and CTED, and, as 
appropriate, in conjunction with the reports by the Chairs of the Committee 
established pursuant to resolutions 1267 (1999) and 1989 (2011) and the Committee 
established pursuant to resolution 1540 (2004), expresses its intention to hold 
informal consultations at least once per year on the work of the Committee, and 
further requests the Committee to hold periodic meetings, including with a regional 
or thematic focus, for all Member States;  

 23. Reiterates the need to enhance the ongoing cooperation among the CTC, 
the Committee established pursuant to resolutions 1267 (1999) and 1989 (2011), and
the Committee established pursuant to resolution 1540 (2004), as well as their 
respective groups of experts, including through, as appropriate, enhanced and 
systematized information sharing, coordination on visits to countries and 
participation in workshops, on technical assistance, on relations with international, 
regional and subregional organizations and agencies, including through the shared 
use of regionally-based focal points, as appropriate and in accordance with 
respective mandates, and on other issues of relevance to all three committees, 
expresses its intention to provide guidance to the committees on areas of common 
interest in order to better coordinate counter-terrorism efforts; and stresses the 
importance of CTED and relevant CTITF entities being co-located and making 
necessary efforts to achieve this objective;  

 24. Directs CTED to increase cooperation with committees that have 
mandates established pursuant to resolutions 1267 (1999) and 1989 (2011), 1988 
(2011), 1373 (2001) and 1540 (2004) and their respective groups of experts;  

 25. Encourages CTED to enhance its dialogue and information sharing with 
Special Envoys, the Department of Political Affairs and the Department of 
Peacekeeping Operations, including during planning stages of missions, as 
appropriate, in relation to the implementation of resolutions 1373 (2001) and 1624 
(2005);
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 26. Welcomes and encourages CTED’s continued active participation in and 
support of all relevant activities under the United Nations Global Counter-Terrorism 
Strategy, including within the CTITF and its Working Groups, established to ensure 
overall coordination and coherence in the counter-terrorism efforts of the United 
Nations system;  

 27. Decides to remain actively seized of the matter. 
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Resolution 2178 (2014)

Adopted by the Security Council at its 7272nd meeting, on 
24 September 2014

The Security Council,

Reaffirming that terrorism in all forms and manifestations constitutes one of 
the most serious threats to international peace and security and that any acts of 
terrorism are criminal and unjustifiable regardless of their motivations, whenever 
and by whomsoever committed, and remaining determined to contribute further to 
enhancing the effectiveness of the overall effort to fight this scourge on a global 
level,

Noting with concern that the terrorism threat has become more diffuse, with an 
increase, in various regions of the world, of terrorist acts including those motivated 
by intolerance or extremism, and expressing its determination to combat this threat, 

Bearing in mind the need to address the conditions conducive to the spread of 
terrorism, and affirming Member States’ determination to continue to do all they can 
to resolve conflict and to deny terrorist groups the ability to put down roots and 
establish safe havens to address better the growing threat posed by terrorism, 

Emphasizing that terrorism cannot and should not be associated with any 
religion, nationality or civilization, 

Recognizing that international cooperation and any measures taken by Member 
States to prevent and combat terrorism must comply fully with the Charter of the 
United Nations,

Reaffirming its respect for the sovereignty, territorial integrity and political 
independence of all States in accordance with the Charter,

Reaffirming that Member States must ensure that any measures taken to 
counter terrorism comply with all their obligations under international law, in 
particular international human rights law, international refugee law, and 
international humanitarian law, underscoring that respect for human rights, 
fundamental freedoms and the rule of law are complementary and mutually 
reinforcing with effective counter-terrorism measures, and are an essential part of a 
successful counter-terrorism effort and notes the importance of respect for the rule 
of law so as to effectively prevent and combat terrorism, and noting that failure to 
comply with these and other international obligations, including under the Charter 
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of the United Nations, is one of the factors contributing to increased radicalization 
and fosters a sense of impunity, 

Expressing grave concern over the acute and growing threat posed by foreign 
terrorist fighters, namely individuals who travel to a State other than their States of 
residence or nationality for the purpose of the perpetration, planning, or preparation 
of, or participation in, terrorist acts or the providing or receiving of terrorist 
training, including in connection with armed conflict, and resolving to address this 
threat, 

Expressing grave concern about those who attempt to travel to become foreign 
terrorist fighters,

Concerned that foreign terrorist fighters increase the intensity, duration and 
intractability of conflicts, and also may pose a serious threat to their States of origin, 
the States they transit and the States to which they travel, as well as States 
neighbouring zones of armed conflict in which foreign terrorist fighters are active 
and that are affected by serious security burdens, and noting that the threat of 
foreign terrorist fighters may affect all regions and Member States, even those far 
from conflict zones, and expressing grave concern that foreign terrorist fighters are 
using their extremist ideology to promote terrorism, 

Expressing concern that international networks have been established by 
terrorists and terrorist entities among States of origin, transit and destination 
through which foreign terrorist fighters and the resources to support them have been 
channelled back and forth,

Expressing particular concern that foreign terrorist fighters are being recruited 
by and are joining entities such as the Islamic State in Iraq and the Levant (ISIL), 
the Al-Nusrah Front (ANF) and other cells, affiliates, splinter groups or derivatives 
of Al-Qaida, as designated by the Committee established pursuant to resolutions 
1267 (1999) and 1989 (2011), recognizing that the foreign terrorist fighter threat 
includes, among others, individuals supporting acts or activities of Al -Qaida and its 
cells, affiliates, splinter groups, and derivative entities, including by recruiting for 
or otherwise supporting acts or activities of such entities, and stressing the urgent 
need to address this particular threat,

Recognizing that addressing the threat posed by foreign terrorist fighters 
requires comprehensively addressing underlying factors, including by preventing 
radicalization to terrorism, stemming recruitment, inhibiting foreign terrorist fighter 
travel, disrupting financial support to foreign terrorist fighters, countering violent 
extremism, which can be conducive to terrorism, countering incitement to terrorist 
acts motivated by extremism or intolerance, promoting political and religious 
tolerance, economic development and social cohesion and inclusiveness, ending and 
resolving armed conflicts, and facilitating reintegration and rehabilitation,

Recognizing also that terrorism will not be defeated by military force, law 
enforcement measures, and intelligence operations alone, and underlining the need 
to address the conditions conducive to the spread of terrorism, as outlined in Pillar I 
of the United Nations Global Counter-Terrorism Strategy (A/RES/60/288), 

Expressing concern over the increased use by terrorists and their supporters of 
communications technology for the purpose of radicalizing to terrorism, recruiting 
and inciting others to commit terrorist acts, including through the internet, and 
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financing and facilitating the travel and subsequent activities of foreign terrorist 
fighters, and underlining the need for Member States to act cooperatively to prevent 
terrorists from exploiting technology, communications and resources to incite 
support for terrorist acts, while respecting human rights and fundamental freedoms 
and in compliance with other obligations under international law, 

Noting with appreciation the activities undertaken in the area of capacity 
building by United Nations entities, in particular entities of the Counter-Terrorism 
Implementation Task Force (CTITF), including the United Nations Office of Drugs 
and Crime (UNODC) and the United Nations Centre for Counter-Terrorism 
(UNCCT), and also the efforts of the Counter Terrorism Committee Executive 
Directorate (CTED) to facilitate technical assistance, specifically by promoting 
engagement between providers of capacity-building assistance and recipients, in 
coordination with other relevant international, regional and subregional 
organizations, to assist Member States, upon their request, in implementation of the 
United Nations Global Counter-Terrorism Strategy, 

Noting recent developments and initiatives at the international, regional and 
subregional levels to prevent and suppress international terrorism, and noting the 
work of the Global Counterterrorism Forum (GCTF), in particular its recent 
adoption of a comprehensive set of good practices to address the foreign terrorist 
fighter phenomenon, and its publication of several other framework documents and 
good practices, including in the areas of countering violent extremism, criminal 
justice, prisons, kidnapping for ransom, providing support to victims of terrorism, 
and community-oriented policing, to assist interested States with the practical 
implementation of the United Nations counter-terrorism legal and policy framework 
and to complement the work of the relevant United Nations counter-terrorism 
entities in these areas, 

Noting with appreciation the efforts of INTERPOL to address the threat posed 
by foreign terrorist fighters, including through global law enforcement information 
sharing enabled by the use of its secure communications network, databases, and 
system of advisory notices, procedures to track stolen, forged identity papers and 
travel documents, and INTERPOL’s counter-terrorism fora and foreign terrorist 
fighter programme, 

Having regard to and highlighting the situation of individuals of more than 
one nationality who travel to their states of nationality for the purpose of the 
perpetration, planning, preparation of, or participation in, terrorist acts or the 
providing or receiving of terrorist training, and urging States to take action, as 
appropriate, in compliance with their obligations under their domestic law and 
international law, including international human rights law,

Calling upon States to ensure, in conformity with international law, in 
particular international human rights law and international refugee law, that refugee 
status is not abused by the perpetrators, organizers or facilitators of terrorist acts, 
including by foreign terrorist fighters,

Reaffirming its call upon all States to become party to the international 
counter-terrorism conventions and protocols as soon as possible, whether or not they 
are a party to regional conventions on the matter, and to fully implement their 
obligations under those to which they are a party,
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Noting the continued threat to international peace and security posed by 
terrorism, and affirming the need to combat by all means, in accordance with the 
Charter of the United Nations, threats to international peace and security caused by 
terrorist acts, including those perpetrated by foreign terrorist fighters, 

Acting under Chapter VII of the Charter of the United Nations, 

1. Condemns the violent extremism, which can be conducive to terrorism, 
sectarian violence, and the commission of terrorist acts by foreign terrorist fighters, 
and demands that all foreign terrorist fighters disarm and cease all terrorist acts and 
participation in armed conflict;

2. Reaffirms that all States shall prevent the movement of terrorists or 
terrorist groups by effective border controls and controls on issuance of identity 
papers and travel documents, and through measures for preventing counterfeiting, 
forgery or fraudulent use of identity papers and travel documents, underscores, in 
this regard, the importance of addressing, in accordance with their relevant 
international obligations, the threat posed by foreign terrorist fighters, and 
encourages Member States to employ evidence-based traveller risk assessment and 
screening procedures including collection and analysis of travel data, without 
resorting to profiling based on stereotypes founded on grounds of discrimination 
prohibited by international law; 

3. Urges Member States, in accordance with domestic and international law, 
to intensify and accelerate the exchange of operational information regarding 
actions or movements of terrorists or terrorist networks, including foreign terrorist 
fighters, especially with their States of residence or nationality, through bilateral or 
multilateral mechanisms, in particular the United Nations; 

4. Calls upon all Member States, in accordance with their obligations under 
international law, to cooperate in efforts to address the threat posed by foreign 
terrorist fighters, including by preventing the radicalization to terrorism and 
recruitment of foreign terrorist fighters, including children, preventing foreign 
terrorist fighters from crossing their borders, disrupting and preventing financial 
support to foreign terrorist fighters, and developing and implementing prosecution, 
rehabilitation and reintegration strategies for returning foreign terroris t fighters;

5. Decides that Member States shall, consistent with international human 
rights law, international refugee law, and international humanitarian law, prevent 
and suppress the recruiting, organizing, transporting or equipping of individuals 
who travel to a State other than their States of residence or nationality for the 
purpose of the perpetration, planning, or preparation of, or participation in, terrorist 
acts or the providing or receiving of terrorist training, and the financing of their 
travel and of their activities;

6. Recalls its decision, in resolution 1373 (2001), that all Member States 
shall ensure that any person who participates in the financing, planning, preparation 
or perpetration of terrorist acts or in supporting terrorist acts is brought to justice, 
and decides that all States shall ensure that their domestic laws and regulations 
establish serious criminal offenses sufficient to provide the ability to prosecute and 
to penalize in a manner duly reflecting the seriousness of the offense:

(a) their nationals who travel or attempt to travel to a State other than their 
States of residence or nationality, and other individuals who travel or attempt to 
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travel from their territories to a State other than their States of residence or 
nationality, for the purpose of the perpetration, planning, or preparation of, or 
participation in, terrorist acts, or the providing or receiving of terrorist training; 

(b) the wilful provision or collection, by any means, directly or indirectly, of 
funds by their nationals or in their territories with the intention that the funds should 
be used, or in the knowledge that they are to be used, in order to finance the travel 
of individuals who travel to a State other than their States of residence or nationality 
for the purpose of the perpetration, planning, or preparation of, or participation in, 
terrorist acts or the providing or receiving of terrorist training; and,

(c) the wilful organization, or other facilitation, including acts of 
recruitment, by their nationals or in their territories, of the travel of individuals who 
travel to a State other than their States of residence or nationality for the purpose of 
the perpetration, planning, or preparation of, or participation in, terrorist acts or the 
providing or receiving of terrorist training; 

7. Expresses its strong determination to consider listing pursuant to 
resolution 2161 (2014) individuals, groups, undertakings and entities associated 
with Al-Qaida who are financing, arming, planning, or recruiting for them, or 
otherwise supporting their acts or activities, including through information and 
communications technologies, such as the internet, social media, or any other 
means;

8. Decides that, without prejudice to entry or transit necessary in the 
furtherance of a judicial process, including in furtherance of such a process related 
to arrest or detention of a foreign terrorist fighter, Member States shal l prevent the 
entry into or transit through their territories of any individual about whom that State 
has credible information that provides reasonable grounds to believe that he or she 
is seeking entry into or transit through their territory for the purpo se of participating 
in the acts described in paragraph 6, including any acts or activities indicating that 
an individual, group, undertaking or entity is associated with Al -Qaida, as set out in 
paragraph 2 of resolution 2161 (2014), provided that nothing in this paragraph shall 
oblige any State to deny entry or require the departure from its territories of its own 
nationals or permanent residents;

9. Calls upon Member States to require that airlines operating in their 
territories provide advance passenger information to the appropriate national 
authorities in order to detect the departure from their territories, or attempted entry 
into or transit through their territories, by means of civil aircraft, of individuals 
designated by the Committee established pursuant to resolutions 1267 (1999) and 
1989 (2011) (“the Committee”), and further calls upon Member States to report any 
such departure from their territories, or such attempted entry into or transit through 
their territories, of such individuals to the Committee, as well as sharing this 
information with the State of residence or nationality, as appropria te and in 
accordance with domestic law and international obligations;

10. Stresses the urgent need to implement fully and immediately this 
resolution with respect to foreign terrorist fighters, underscores the particular and 
urgent need to implement this resolution with respect to those foreign terrorist 
fighters who are associated with ISIL, ANF and other cells, affiliates, splinter 
groups or derivatives of Al-Qaida, as designated by the Committee, and expresses its 
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readiness to consider designating, under resolution 2161 (2014), individuals 
associated with Al-Qaida who commit the acts specified in paragraph 6 above; 

International Cooperation 

11. Calls upon Member States to improve international, regional, and 
subregional cooperation, if appropriate through bilateral agreements, to prevent the 
travel of foreign terrorist fighters from or through their territories, including through 
increased sharing of information for the purpose of identifying fore ign terrorist 
fighters, the sharing and adoption of best practices, and improved understanding of 
the patterns of travel by foreign terrorist fighters, and for Member States to act 
cooperatively when taking national measures to prevent terrorists from exploiting 
technology, communications and resources to incite support for terrorist acts, while 
respecting human rights and fundamental freedoms and in compliance with other 
obligations under international law; 

12. Recalls its decision in resolution 1373 (2001) that Member States shall 
afford one another the greatest measure of assistance in connection with criminal 
investigations or proceedings relating to the financing or support of terrorist acts, 
including assistance in obtaining evidence in their possession necessary for the 
proceedings, and underlines the importance of fulfilling this obligation with respect 
to such investigations or proceedings involving foreign terrorist fighters;

13. Encourages Interpol to intensify its efforts with respect to the foreign 
terrorist fighter threat and to recommend or put in place additional resources to 
support and encourage national, regional and international measures to monitor and 
prevent the transit of foreign terrorist fighters, such as expanding the use of 
INTERPOL Special Notices to include foreign terrorist fighters;

14. Calls upon States to help build the capacity of States to address the threat 
posed by foreign terrorist fighters, including to prevent and interdict foreign 
terrorist fighter travel across land and maritime borders, in particular the States 
neighbouring zones of armed conflict where there are foreign terrorist fighters, and 
welcomes and encourages bilateral assistance by Member States to help build such 
national capacity;

Countering Violent Extremism in Order to Prevent Terrorism

15. Underscores that countering violent extremism, which can be conducive 
to terrorism, including preventing radicalization, recruitment, and mobilization of 
individuals into terrorist groups and becoming foreign terrorist fighters is an 
essential element of addressing the threat to international peace and security posed 
by foreign terrorist fighters, and calls upon Member States to enhance efforts to 
counter this kind of violent extremism;

16. Encourages Member States to engage relevant local communities and 
non-governmental actors in developing strategies to counter the violent extremist 
narrative that can incite terrorist acts, address the conditions conducive t o the spread 
of violent extremism, which can be conducive to terrorism, including by 
empowering youth, families, women, religious, cultural and education leaders, and 
all other concerned groups of civil society and adopt tailored approaches to 
countering recruitment to this kind of violent extremism and promoting social 
inclusion and cohesion; 

Annex 210



S/RES/2178 (2014)

7/814-61606

17. Recalls its decision in paragraph 14 of resolution 2161 (2014) with 
respect to improvised explosive devices (IEDs) and individuals, groups, 
undertakings and entities associated with Al-Qaida, and urges Member States, in 
this context, to act cooperatively when taking national measures to prevent terrorists 
from exploiting technology, communications and resources, including audio and 
video, to incite support for terrorist acts, while respecting human rights and 
fundamental freedoms and in compliance with other obligations under international 
law;

18. Calls upon Member States to cooperate and consistently support each 
other’s efforts to counter violent extremism, which can be conducive to terrorism, 
including through capacity building, coordination of plans and efforts, and sharing 
lessons learned;

19. Emphasizes in this regard the importance of Member States’ efforts to 
develop non-violent alternative avenues for conflict prevention and resolution by 
affected individuals and local communities to decrease the risk of radicalization to 
terrorism, and of efforts to promote peaceful alternatives to violent narratives 
espoused by foreign terrorist fighters, and underscores the role education can play 
in countering terrorist narratives;

United Nations Engagement on the Foreign Terrorist Fighter Threat

20. Notes that foreign terrorist fighters and those who finance or otherwise 
facilitate their travel and subsequent activities may be eligible for inclusion on the 
Al-Qaida Sanctions List maintained by the Committee pursuant to resolutions 1267 
(1999) and 1989 (2011) where they participate in the financing, planning, 
facilitating, preparing, or perpetrating of acts or activities by, in conjunction with, 
under the name of, on behalf of, or in support of, Al-Qaida, supplying, selling or 
transferring arms and related materiel to, or recruiting for, or otherwise supporting 
acts or activities of Al-Qaida or any cell, affiliate, splinter group or derivative 
thereof, and calls upon States to propose such foreign terrorist fighters and those 
who facilitate or finance their travel and subsequent activities for possible 
designation; 

21. Directs the Committee established pursuant to resolution 1267 (1999)
and 1989 (2011) and the Analytical Support and Sanctions Monitoring Team, in 
close cooperation with all relevant United Nations counter-terrorism bodies, in 
particular CTED, to devote special focus to the threat posed by foreign terrorist 
fighters recruited by or joining ISIL, ANF and all groups, undertakings and entities 
associated with Al-Qaida;

22. Encourages the Analytical Support and Sanctions Monitoring Team to 
coordinate its efforts to monitor and respond to the threat posed by foreign terrorist 
fighters with other United Nations counter-terrorism bodies, in particular the 
CTITF;

23. Requests the Analytical Support and Sanctions Monitoring Team, in close 
cooperation with other United Nations counter-terrorism bodies, to report to the 
Committee established pursuant to resolutions 1267 (1999) and 1989 (2011) within 
180 days, and provide a preliminary oral update to the Committee within 60 days, 
on the threat posed by foreign terrorist fighters recruited by or joining ISIL, ANF 
and all groups, undertakings and entities associated with Al-Qaida, including:
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(a) a comprehensive assessment of the threat posed by these foreign terrorist 
fighters, including their facilitators, the most affected regions and trends in 
radicalization to terrorism, facilitation, recruitment, demographics, and financing; 
and

(b) recommendations for actions that can be taken to enhance the response to 
the threat posed by these foreign terrorist fighters;

24. Requests the Counter-Terrorism Committee, within its existing mandate 
and with the support of CTED, to identify principal gaps in Member States’ 
capacities to implement Security Council resolutions 1373 (2001) and 1624 (2005)
that may hinder States’ abilities to stem the flow of foreign terrorist fighters, as well 
as to identify good practices to stem the flow of foreign terrorist fighters in the 
implementation of resolutions 1373 (2001) and 1624 (2005), and to facilitate 
technical assistance, specifically by promoting engagement between providers of 
capacity-building assistance and recipients, especially those in the most affected 
regions, including through the development, upon their request, of comprehensive 
counter-terrorism strategies that encompass countering violent radicalization and the 
flow of foreign terrorist fighters, recalling the roles of other relevant actors, for 
example the Global Counterterrorism Forum; 

25. Underlines that the increasing threat posed by foreign terrorist fighte rs is 
part of the emerging issues, trends and developments related to resolutions 1373 
(2001) and 1624 (2005), that, in paragraph 5 of resolution 2129 (2013), the Security 
Council directed CTED to identify, and therefore merits close attention by the 
Counter-Terrorism Committee, consistent with its mandate;

26. Requests the Committee established pursuant to resolutions 1267 (1999)
and 1989 (2011) and the Counter-Terrorism Committee to update the Security 
Council on their respective efforts pursuant to this resolution; 

27. Decides to remain seized of the matter.
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Resolution 2341 (2017) 

Adopted by the Security Council at its 7882nd meeting, on 
13 February 2017 

The Security Council, 

Recalling its resolutions 13 73 (2001 ), 1963 (2010), 2129 (2013) and 2322 
(2016), 

Reaffirming its primary responsibility for the maintenance of international 
peace and security, in accordance with the Charter of the United Nations, 

Reaffirming its respect for the sovereignty, territorial integrity and political 
independence of all States in accordance with the United Nations Charter, 

Reaffirming that terrorism in all forms and manifestations constitutes one of 
the most serious threats to international peace and security and that any acts of 
terrorism are criminal and unjustifiable regardless of their motivations, whenever, 
wherever and by whomsoever committed, and remaining determined to contribute 
further to enhancing the effectiveness of the overall effort to fight this scourge on a 
global level, 

Reaffirming that terrorism poses a threat to international peace and security 
and that countering this threat requires collective efforts on national, regional and 
international levels on the basis of respect for international law, including 
international human rights law and international humanitarian law, and the Charter 
of the United Nations, 

Reaffirming that terrorism should not be associated with any religion, 
nationality, civilization or ethnie group, 

Stressing that the active participation and collaboration of all States and 
international, regional and subregional organizations is needed to impede, impair, 
isolate, and incapacitate the terrorist threat, and emphasizing the importance of 
implementing the United Nations Global Counter-Terrorism Strategy (GCTS), 
contained in General Assembly resolution 60/288 of 8 September 2006, and its 
subsequent reviews, 

Reiterating the need to undertake measures to prevent and combat terrorism, in 
particular by denying terrorists access to the means to carry out their attacks, as 
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outlined in Pillar II of the UN GCTS, including the need to strengthen efforts to 
improve security and protection of particularly vulnerable targets, such as 
infrastructure and public places, as well as resilience to terrorist attacks, in 
particular in the area of civil protection, while recognizing that States may require 
assistance to this effect, 

Recognizing that each State determines what constitutes its critical 
infrastructure, and how to effectively protect it from terrorist attacks, 

Recognizing a growing importance of ensuring reliability and resilience of 
critical infrastructure and its protection from terrorist attacks for national security, 
public safety and the economy of the concerned States as well as well-being and 
welfare of their population, 

Recognizing that preparedness for terrorist attacks includes prevention, 
protection, mitigation, response and recovery with an emphasis on promoting 
security and resilience of critical infrastructure, including through public -private 
partnership as appropriate, 

Recognizing that protection efforts entail multiple streams of efforts, such as 
planning; public information and warning; operational coordination; intelligence 
and information sharing; interdiction and disruption; screening, search and 
detection; access control and identity verification; cybersecurity; physical protective 
measures; risk management for protection programmes and activities; and supply 
chain integrity and security, 

Acknowledging a vital role that informed, alert communities play in promoting 
awareness and understanding of the terrorist threat environment and specifically in 
identifying and reporting suspicious activities to law enforcement authorities, and 
the importance of expanding public awareness, engagement, and public -private 
partnership as appropriate, especially regarding potential terrorist threats and 
vulnerabilities through regular national and local dialogue, training, and outreach, 

Noting increasing cross-border critical infrastructure interdependencies 
between countries, such as those used for, inter alia, generation, transmission and 
distribution of energy, air, land and maritime transport, banking and financial 
services, water supply, food distribution and public health, 

Recognizing that, as a result of increasing interdependency among critical 
infrastructure sectors, some critical infrastructure is potentially susceptible to a 
growing number and a wider variety of threats and vulnerabilities that raise new 
security concerns, 

Expressing concern that terrorist attacks on critical infrastructure could 
significantly disrupt the functioning of government and private sector alike and 
cause knock-on effects beyond the infrastructure sector, 

Underlining that effective critical infrastructure protection requires sectoral 
and cross-sectoral approaches to risk management and includes, inter alia, 
identifying and preparing for terrorist threats to reduce vulnerability of critical 
infrastructure, preventing and disrupting terrorist plots against critical infrastructure 
where possible, minimizing impacts and recovery time in the event of damage from 
a terrorist attack, identifying the cause of damage or the source of an attack, 
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preserving evidence of an attack and holding those responsible for the attack 
accountable, 

Recognizing in this regard that the effectiveness of critical infrastructure 
protection is greatly enhanced when based on an approach that considers all threats 
and hazards, notably terrorist attacks, and when combined with regular and 
substantive consultation and cooperation with operators of critical infrastructure and 
law enforcement and security officials charged with protection of critical 
infrastructure, and, when appropriate, with other stakeholders, including private 
sector owners, 

Recognizing that the protection of critical infrastructure requires cooperation 
domestically and across borders with governmental authorities, foreign partners and 
private sector owners and operators of such infrastructure, as well as sharing their 
knowledge and experience in developing policies, good practices, and lessons 
learned, 

Recalling that the resolution 1373 (2001) called upon Member States to find 
ways of intensifying and accelerating the exchange of operational information, 
especially regarding actions or movements of terrorist persons or networks; forged 
or falsified travel documents; traffic in arms, explosives or sensitive materials; use 
of communications technologies by terrorist groups; and the threat posed by the 
possession of weapons of mass destruction by terrorist groups and to cooperate, 
particularly through bilateral and multilateral arrangements and agreements, to 
prevent and suppress terrorist attacks, 

Noting the work of relevant international, regional and subregional 
organizations, entities, forums and meetings on enhancing protection, security, and 
resilience of critical infrastructure, 

Welcoming the continuing cooperation on counter-terrorism efforts between 
the Counter-Terrorism Committee (CTC) and International Criminal Police 
Organization (INTERPOL), the United Nations Office on Drugs and Crime, in 
particular on technical assistance and capacity-building, and all other United 
Nations bodies, and strongly encouraging their further engagement with the United 
Nations Counter-Terrorism Implementation Task Force (CTITF) to ensure overall 
coordination and coherence in the counter-terrorism efforts of the United Nations 
system, 

1. Encourages all States to make concerted and coordinated efforts, 
including through international cooperation, to raise awareness, to expand 
knowledge and understanding of the challenges posed by terrorist attacks, in order 
to improve preparedness for such attacks against critical infrastructure; 

2. Calls upon Member States to consider developing or further improving 
their strategies for reducing risks to critical infrastructure from terrorist attacks, 
which should include, inter alia, assessing and raising awareness of the relevant 
risks, taking preparedness measures, including effective responses to such attacks, 
as well as promoting better interoperability in security and consequence 
management, and facilitating effective interaction of all stakeholders involved; 

3. Recalls its decision in resolution 1373 (2001) that all States shall 
establish terrorist acts as serious criminal offences in domestic laws and regulations, 
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and calls upon all Member States to ensure that they have established criminal 
responsibility for terrorist attacks intended to destroy or disable critical 
infrastructure, as well as the planning of, training for, and financing of and logistical 
support for such attacks; 

4. Сalls upon Member States to explore ways to exchange relevant 
information and to cooperate actively in the prevention, protection, mitigation, 
preparedness, investigation, response to or recovery from terrorist attacks planned 
or committed against critical infrastructure; 

5. Further calls upon States to establish or strengthen national, regional and 
international partnerships with stakeholders, both public and private, as appropriate, 
to share information and experience in order to prevent, protect, mitigate , 
investigate, respond to and recover from damage from terrorist attacks on critical 
infrastructure facilities, including through joint training, and use or establishment of 
relevant communication or emergency warning networks; 

6. Urges all States to ensure that all their relevant domestic departments, 
agencies and other entities work closely and effectively together on matters of 
protection of critical infrastructure against terrorist attacks; 

7. Encourages the United Nations as well as those Member States and 
relevant regional and international organizations that have developed respective 
strategies to deal with protection of critical infrastructure to work with all States and 
relevant international, regional and subregional organizations and entities to identify 
and share good practices and measures to manage the risk of terrorist attacks on 
critical infrastructure; 

8. Affirms that regional and bilateral economic cooperation and 
development initiatives play a vital role in achieving stability and pro sperity, and in 
this regard calls upon all States to enhance their cooperation to protect critical 
infrastructure, including regional connectivity projects and related cross -border 
infrastructure, from terrorist attacks, as appropriate, through bilateral a nd 
multilateral means in information sharing, risk assessment and joint law 
enforcement; 

9. Urges States able to do so to assist in the delivery of effective and 
targeted capacity development, training and other necessary resources, technical 
assistance, technology transfers and programmes, where it is needed to enable all 
States to achieve the goal of protection of critical infrastructure against terrorist 
attacks;

10. Directs the CTC, with the support of the Counter-Terrorism Executive 
Directorate (CTED) to continue as appropriate, within their respective mandates, to 
examine Member States efforts to protect critical infrastructure from terrorist 
attacks as relevant to the implementation of resolution 1373 (2001) with the aim of 
identifying good practices, gaps and vulnerabilities in this field; 

11. Encourages in this regard the CTC, with the support of CTED, as well as 
the CTITF to continue working together to facilitate technical assistance and 
capacity building and to raise awareness in the field of protection of critical 
infrastructure from terrorist attacks, in particular by strengthening its dialogue with 
States and relevant international, regional and subregional organizations and 
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working closely, including by sharing information, with relevant bilateral and 
multilateral technical assistance providers; 

12. Encourages the CTITF Working Group on the Protection of Critical 
Infrastructure including Vulnerable Targets, Internet and Tourism Security t o 
continue its facilitation, and in cooperation with other specialized United Nations 
agencies, assistance on capacity-building for enhancing implementation of the 
measures upon request by Member States; 

13. Requests the CTC to update the Council in twelve months on the 
implementation of this resolution; 

14. Decides to remain seized of the matter.
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Chairman Corker, Ranking Member Cardin, and distinguished members of the Committee, I am pleased to appear before
you to discuss U.S. policy toward Iran. Thank you for the opportunity.

The successful negotiation of the Joint Comprehensive Plan of Action (JCPOA) with Iran created a framework whereby
we and our P5+1 partners could pursue a common goal of ensuring that Iran does not obtain a nuclear weapon. Reaching
that goal however, will depend on how the JCPOA is implemented and whether Iran lives up to its international
commitments. So far implementation is proceeding well. Should Iran continue along this path, we believe that, through the
JCPOA, we can achieve our goal. Indeed, the significant nuclear steps Iran has already taken have put it much further
away from a bomb than before this deal was in place.

While we are encouraged by Iran’s adherence to its nuclear commitments thus far, I assure you that the Administration
shares your concerns about the government of Iran’s actions beyond the nuclear issue, including its destabilizing
activities in the Middle East and its human rights abuses at home. Iran’s support for terrorist groups like Hizballah, its
assistance to the Asad regime in Syria and the Houthi rebels in Yemen, and its ballistic missile program are at odds with
U.S. interests, and pose fundamental threats to the region and beyond. Iran continues to violate fundamental rights of its
citizens by suppressing dissent, restricting freedom of expression, and torturing prisoners, among other abuses.

It is my purpose today to talk about our progress since JCPOA Implementation Day and the path forward for the coming
years. We have several key objectives in our policy toward Iran: First, to ensure Iran’s adherence to the JCPOA, which
will prevent Iran from developing a nuclear weapon and guarantees that its nuclear program remains exclusively peaceful.
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Second, to counter Iran’s support for terrorism and other destabilizing activities, while also working diplomatically to
encourage Iran to play a more constructive role in the region. Third, to promote respect for human rights in Iran. Let me
speak briefly to each of these efforts.

JCPOA Implementation

On January 16, the International Atomic Energy Agency (IAEA) verified that Iran had completed the nuclear-related steps
necessary to reach JCPOA Implementation Day. This meant Iran had dismantled two-thirds of its installed uranium
enrichment capacity, going from over 19,000 centrifuges before the JCPOA to just 5,060. In addition, Iran terminated all
uranium enrichment at, and removed all nuclear material from, its underground Fordow facility. Reaching Implementation
Day also meant Iran had shipped out 98 percent of its enriched uranium stockpile, reducing it from roughly 12,000
kilograms before the deal, to no more than 300 kilograms of up to 3.67 percent enriched uranium hexafluoride today,
where it must stay. Iran also removed the core of the Arak Heavy Water Reactor and filled it with concrete, permanently
rendering the core unusable and eliminating the nation’s only source of weapons-grade plutonium, thus blocking that
potential pathway to a weapon. The reactor is now being redesigned to not produce weapons-grade plutonium during
standard operation and to minimize non-weapons usable plutonium production.

Additionally, Iran is now adhering to the IAEA Additional Protocol and the IAEA has put in place the JCPOA’s numerous
enhanced transparency measures. For example, modern technologies such as online enrichment monitors and electronic
seals can detect cheating and tampering in real time. Iran’s key declared nuclear facilities are now under continuous
IAEA monitoring, and the IAEA also has oversight of Iran’s entire nuclear fuel cycle from its uranium mines and mills to
enrichment facilities.

Thanks to the JCPOA, Iran is now under the most comprehensive transparency and monitoring regime ever negotiated to
monitor a nuclear program.

On March 9, the IAEA released its first monitoring report since Implementation Day. The report affirmed that Iran
continues to adhere to its JCPOA commitments.

Iran has taken significant, irreversible steps that have fundamentally changed the trajectory of its nuclear program.
Simply put, the JCPOA is working. It has effectively cut off all of Iran’s pathways to building a nuclear weapon. This has
made the United States, Israel, the Middle East, and the world safer and more secure. Before the JCPOA took effect,
Iran was less than 90 days away from getting enough fissile material for a nuclear weapon. Today, thanks to the JCPOA,
Iran is over a year away from being able to get that material. Any attempt to do so would be detected immediately by the
international community.

This is why the United States is confident the JCPOA will ensure Iran’s nuclear program is and will remain exclusively
peaceful. In exchange for Iran completing its key nuclear steps, on Implementation Day the United States and the
European Union (EU) lifted nuclear-related sanctions on Iran. The United States retains our ability and authorities to snap
sanctions back into place should Iran walk away from the JCPOA. But as long as Iran continues to meet its
commitments, the United States will continue to meet our commitments.

Regional Activity
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I want to re-emphasize that the JCPOA did not resolve our profound differences with Iran. We remain clear-eyed about
continued Iranian destabilizing activity. For decades, Iran’s threats and actions to destabilize the Middle East have
isolated it from much of the world. Over the past three decades, Iran has continued its support for terrorism and militancy,
including its support for Lebanese Hizballah, Palestinian terrorist groups in Gaza, Kata’ib Hizballah and other Iraqi Shi’a
militia groups in Iraq, and Shia militant groups in Syria. Iran was designated a State Sponsor of Terrorism in 1984 and
remains so-designated today.

The Islamic Revolutionary Guard Corps – Qods Force (IRGC-QF) cultivates and supports militant groups around the
region. Iran has been smuggling weapons to the Houthis in Yemen, fueling a brutal civil conflict in that country.
Additionally, Iran sees the Asad regime in Syria as a crucial ally in the region and a key link to Iran’s primary beneficiary
and terrorist partner, Lebanese Hizballah. Iran provides arms, financing, and training to fighters to support the Asad
regime’s brutal crackdown that has resulted in the deaths of over 250,000 people in Syria.

That’s why we have retained our sanctions related to Iran’s destabilizing activities in the region, including its support for
terrorism. We aggressively employ Executive Order (E.O.) 13224, which allows us to target terrorists and those who
support them across the globe including Iranian persons and entities that provide support to terrorism. The IRGC-QF, the
Iranian Ministry of Intelligence and Security, Iran’s Mahan Air, Hizballah, and over 100 other Iran-related individuals and
entities remain subject to sanctions under this E.O. On March 24, we designated six additional individuals and entities
engaged in procurement activities for Mahan Air, which was named in 2011 as a Specially Designated Global Terrorist due
to its support for the IRGC-QF.

We have found through experience that the most effective way to push back on aggressive Iranian activity is to work
cooperatively with our allies to deter and disrupt Iranian threats. This is why we increased our security cooperation with
the Gulf Cooperation Council – the GCC – following the Camp David summit and have provided additional assistance to
Israel. We continue to interdict, and actively work with our coalition partners to interdict, Iranian weapons shipments
throughout the region. Notable successes on this front include Israel’s seizure of the Klos C vessel carrying weapons
bound for Gaza in 2014, military and diplomatic efforts to prevent an Islamic Revolutionary Guard Corps (IRGC) naval
flotilla from docking in Yemen in April 2015, and the four dhow seizures since September 2015 carrying weapons from Iran
that we assess were bound for Yemen.

We take any threat to Israel extremely seriously and we understand that Iran’s support for terrorism requires our strong
support to one of our closest allies. This Administration has provided more than $23.5 billion in foreign military financing
for Israel under the current Memorandum of Understanding. Additionally, the United States has invested over $3 billion –
beyond our Foreign Military Financing (FMF) assistance – in the Iron Dome system and other missile defense programs
for Israel. And we are currently working together on additional long-term support to Israel.

Iran’s Ballistic Missile Tests

Iran’s attempts to develop increasingly advanced ballistic missile systems are a threat to regional and international
security. While full implementation of the JCPOA will ensure that Iran is unable to develop a nuclear warhead to place on
a missile, we will continue to use all available multilateral and unilateral tools, including sanctions when appropriate, to
impede Iran’s ballistic missile program.

Following Iran’s October 2015 missile test, we sanctioned eight individuals and three entities involved in procuring
materials and other equipment for Iran’s ballistic missile program. We also led an international effort at the United Nations
to highlight and condemn Iran’s tests, which violated the provisions of UN Security Council resolution 1929.Annex 212
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Iran conducted another set of dangerous and provocative missile tests in March. On March 24, we designated two Iran-
based entities directly involved with Iran’s ballistic missile program.

Additionally, we called for UN Security Council consultations on Iran’s missile launches on March 14, where Ambassador
Samantha Power condemned these launches as destabilizing and inconsistent with UN Security Council resolution
(UNSCR) 2231. As a next step, on March 29, we submitted a joint letter along with France, the United Kingdom, and
Germany to the UN Security Council requesting the UN Secretary-General report on Iran’s ballistic missile activity as
inconsistent with UNSCR 2231, and calling for additional Security Council discussions in the “2231 format” on the
launches so that the Council can discuss appropriate responses. The Security Council met at experts-level in its “2231
format” on April 1, where U.S. missile experts briefed on the technical details of Iran’s launches and explained why they
were inconsistent with UNCR 2231.

We will also continue to work through the Missile Technology Control Regime and the Proliferation Security Initiative to
prevent and interdict transfers of material and technology to Iran that would support its ballistic missile program.

In addition to our effects to enhance Israeli security, we’ll also work closely with our Gulf allies, as part of the Camp David
process started by the President last year, to develop missile defense capabilities and systems.

Human Rights

Iran violates fundamental human rights of its citizens by severely restricting civil liberties, including the freedoms of
peaceful assembly, expression, and religion. Iran has the world’s highest per capita rate of executions, which often
happen after legal proceedings that do not follow Iran’s constitutional guarantee of due process or international obligations
and standards regarding fair trial guarantees. There are over 1,000 political prisoners in Iran, including 19 journalists.
Many of them experience harsh treatment and extended pretrial detention. Women continue to face legal and social
discrimination and limitations on their ability to travel, work, and access educational opportunities.

We use a variety of tools to raise awareness of these human rights violations and abuses and to hold their perpetrators
accountable. This policy has not changed as a result of the JCPOA. We continue to have human rights sanctions
authorities, including under the Comprehensive Iran Sanctions, Accountability, and Divestment Act (CISADA) of 2010.
Since 2010, we have imposed sanctions on 19 individuals and 17 entities that were determined to meet the CISADA
criteria. Human rights-related sanctions are not subject to relief under the JCPOA, and we continue to vigorously enforce
these sanctions.

We are also working multilaterally to press Iran to better respect the human rights of its citizens. The United States
strongly supports the annual UN General Assembly Third Committee resolution highlighting Iran’s poor human rights
record and calling on Iran to take measures to address its abuses. Additionally, the United States fully supports the
mandate of the UN Special Rapporteur on the Situation of Human Rights in Iran, which was renewed March 23 primarily
because of our aggressive lobbying campaign.

We are vocal about our concerns with Iran’s ongoing repression of human rights and fundamental freedoms of its people.
We document the Iranian government’s human rights abuses in the annual International Religious Freedom, Human
Rights, and Trafficking in Persons reports. Iran is designated as a "Country of Particular Concern" under the International
Religious Freedom Act and is a Trafficking in Persons Tier 3 country.

The Way Forward Annex 212
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As a result of the nuclear negotiations, we have started to talk directly with Iran in ways we had not done for decades.
While our concerns about Iran are substantial, we believe it is in the U.S. national interest to continue a dialogue with Iran
on the issues that divide us – while we also continue to use all tools available to counter the Iranian activities we oppose.

The nuclear negotiations also opened up the opportunity to talk with Iran about U.S. citizens unjustly held in their prisons,
which was done on a separate track. We had a dialogue that freed four U.S. citizens – Amir Hekmati, Saeed Abedini,
Nosratollah Khosravi Roodsari, and Jason Rezaian – and Iran separately released U.S. student Matthew Trevithick. The
protection of U.S. citizens is a top priority of the State Department. We will continue to hold Iran to its commitment to
bilateral discussions about the whereabouts of Robert Levinson. Iran has a responsibility to assist us in locating and
bringing home Mr. Levinson, as he went missing on Iran’s Kish Island. And we continue to be concerned by the reports
regarding the detention of U.S. citizens Siamak Namazi and his father, Baquer Namazi.

Iran also participates in the International Syria Support Group, working with over 20 other countries and international
organizations to reach a political transition in Syria. We know Iran works against our interests supporting the Asad
regime, but we also know we can’t resolve this conflict with Iran outside the tent playing a spoiler role. We thus judge that
Iran, with its close relationship with and history of supporting Asad, needs to be a part of any lasting resolution to the
conflict. This conflict has gone on far too long, and taken too many lives, to not have all the parties at the table trying to
find a solution that gives the Syrian people a better future. We know there is strong hostility towards the United States
within certain Iranian quarters.

We know parts of the Iranian establishment fear any relationship with United States. But we also know that millions of
Iranians want to end their country’s isolation while also benefitting from new economic opportunities. We now see Iran
reengaging with the global community via high-level visits and trade agreements.

U.S. policy toward Iran must be calibrated to talk with Iran when it is in our interest while ensuring we address the threats
to peace and security Iran continues to pose.

Congress plays an essential role in shaping this posture. The legislative and executive branches should work together,
like we did to build international pressure on Iran, to now calibrate our approach such that we are simultaneously resolute
when dealing with Iranian threats, while willing to engage when we think it in U.S. interests to do so. I look forward to
continued consultations with Congress as we strive to find this balance.

We also must continue to make clear that our hand of friendship is open to the Iranian people despite the significant
differences we have with its government. That is why President Obama and Secretary Kerry yet again this year delivered
Nowruz messages addressed directly to the Iranian people, expressing the desire for stronger ties between Iranians and
Americans.

It is up to Iran to decide the scope and pace of engagement. Whether Iran engages substantively with us or not, we are
confident that the JCPOA makes us and our partners safer. We will continue to work with the IAEA, the EU, and the
P5+1 to vigorously monitor and verify that Iran is keeping its commitments, and will continue to use all of the tools, both
unilaterally and multilaterally, to address our other issues of concern with Iran.

Thank you for this opportunity to testify. I look forward to taking your questions.

Annex 212
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New York City
March 14, 2016

AS DELIVERED

Hi, everybody. We called for consultations today to discuss Iran’s recent ballistic missile launches, which the United States condemns as
dangerous, destabilizing, and provocative. Given the multiple, interrelated conflicts in the Middle East today, such launches –
accompanied by strident and militaristic rhetoric – undermine prospects for peace.

The United States was particularly troubled by reports that Iranian military leaders have claimed these missiles are designed to be a direct
threat to Israel. We condemn such threats against one of our closest allies and another UN Member State.

Beyond just destabilizing the region, these launches were also in defiance of provisions of UN Security Council Resolution 2231, the
resolution that came into effect on January 16, on Implementation Day for the JCPOA.

In that resolution, as you all know, Iran was “called upon not to undertake any activity related to ballistic missiles designed to be capable of
delivering nuclear weapons, including launches using such ballistic missile technology.” Iran, however, continues to act as if this Council
has not spoken on the matter.

I’m happy to take your questions.

QUESTION: Thank you, Madam Ambassador. We understand from Ambassador Churkin that Russia does not believe that there is any
violation and he does not see the need for sanctions or anything else against Iran. So what is the U.S. going to do to follow this up and to
obviously try and get some kind of action?

AMBASSADOR POWER: Well, I just read you the text of 2231, which calls upon Iran not to undertake any activity related to ballistic
missiles designed to be capable of delivering nuclear weapons. These were designed to be capable of delivering nuclear weapons. This
merits a Council response. The Council needs to take its responsibility and Russia seems to be lawyering its way to look for reasons not to
act rather than stepping up and being prepared to shoulder our collective responsibility.

 

We will continue to push in the Security Council in the 2231 format, bring forward the technical information – that Iran itself has made
public – showing that the technology they used is inherently capable of delivering nuclear weapons and thus inherently defying Resolution
2231. So we’re not going to give up at the Security Council, no matter the quibbling that we heard today about this and that, and we also
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can consider, of course, our own appropriate national response.
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ARTICLE VII 

Business Activities of Persons and Companies 

Paragraph 1: National Treatment for Business 
Act ivities 

Paragraph 2: Exceptions to National Treatment 

Paragraph 3: Special Formalities for Alien 
Enterprises 

Paragraph 4: Most-Favored-Nation Treatment for 
Business Activities 

Protocol, 
Paragraph 3 : Practice of Professions 

Protocol, 
Paragraph 4: Mining Act1v1t1es 

General : 

This Article often is called the heart of 
the treaty. It is central to the basic treaty objec 
tive of providing rules of fair and equitable treatment 
in matters of establishment, for it deals with the 
central establishment matter, w .. ich is the entry and 
operation of business en t erprises. The rule item
bodies is national treatment, defined in Article 
XXII{l) as essential ly the same treatment as that 
granted in like situations to enterprises of the 
treaty partner. National t r eatment i s consider ed 
to represen t the best tr eatment that an alien enter
prise r easo nably may e xpect from the host country, 
except in an insignificant number of cases . National 
treatment , moreover, best expresses in realistic terms 
th e essential equity sought by the treaty as the 
underlying principle for the conduct of economic 
activities in~ foreign country; that is, the ali en 
enterprise shall be equated with the like domestic 
enterprise. It shall enjoy no greater advantages 
but must not suffer any material disadvantages . 
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After considerable experimentation with the 
most effective way of formulating the basic rule, the 
present pattern of Article VII evolved. Article VII(l) 
makes a sweeping grant of national treatment with 
respect to engaging in business activities general ly. 
Article VII(2) provides the necessary exceptions for 
activities deemed sensitive for reasons of public 
policy and consequently re stricted as to parti~ipation 
by alien interests. Article VII(4) grants most
favored-nation treatment for all matters covered by 
Article VII, but in practical terms this grant is 
residual in nature and of r elatively little signi
ficance except in connection with activities reserved 
from national treatment under Article VI1(2) . 

The objective of Article VII is to confer 
rights of entry, establishment and operation in the 
broadest terms practicable. To this end, it not 
only defines permitted business activities as liberally 
as possible but confers wide freedom of choice as to 
the type of organization the alien enterprise may 
use in order to carry on its activities. This freedom 
of choice, moreover, extends to organizing subsidiary 
companies under the laws of the treaty partner and 
to acquiring majority interests in companies of the 
treaty partner. The grant of treaty rights is r ounded 
out by rights with resp ect to control and management. 

The grant of right s under Article VII(l) is 
subject to two significant qualifications, One is 
the reservation of sensitive activities in Article 
VI1(2), but that reservation is subject to a "grand 
father" clause. The other is Article VII(3) . That 
provision is intended to deal witb the necessity of 
treating domestic and alien enterprises differently 
in some particulars because it is not practicable for 
administrative reasons to accord them identical treat
ment. A leading example is insurance where the Sta te 
regulatory auth~rities have found it necessary to 
apply different technical and procedural rules to 
alien insurers in connection with such matters as the 
location of mandatory deposits in order to maintain 
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approximately the same measure of supervision as over 
domestic insurers. The crucial element in Article 
V!I(3), however, is that any formalities permitted 
shall not impair the substance of the rights con
ferred by Article VII as a whole. 

During the course of negotiation with many 
' countries, the major problem arising in connection 

with Article VII has been the selective admission of 
foreign investments or "screening." This problem, 
moreover, was the subject of the longest and most 
intensive interagency debate in the course of the 
modern treaty program. The result was that the 
United States would agree to inclusion of screening 
provisions in treaties but only in special and limited 
circumstances. Such acceptance further was conditioned 
on assurances of national treatment for enterprises 
after admission under screening procedures. 

The bias of the treaty, as well as the bias 
of foreign economic policy generally during the 
1940's and 1950's, was against screening. Objections 
to screening were based on fundamental principles of 
free enterprise. They were heightened by the motives 
underlying screening, mainly doctrinaire statism, 
extreme nationalism and fear of competition, It also 
was considered that screening ran counter to the 
evident need of many countries to obtain the assistance 
of foreign capital in their economic development . 

On the treaty plane, it was considered 
that the standard draft treaty made adequate pro
vision for each treaty partner to regulate foreign 
investments within a framework of equitable and 
nondiscriminatory standards without need for recourse 
to a sweeping screening reservation. Any such reser
vation would simply extend the right to discriminat e 
to the ordinary run of business activity . 
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The treaty in fact confers no absolute right 
of free entry of capital for any purpose. Entry is 
subject to substantial limitations. Entry is con 
ditioned on: (1) the entry rights of capital from 
third countries; that is, most-favored - nation treat 
ment ; (2) the rights enjoyed by domestic capital to 
initiate private investments; that is, national treat
ment; (3) the reservation of sensitive fields of 
activity from the national treatment rule;" (4) the 
reservation for essential secu r i t y interests; and 
(5) the exclusion of rights to engage in activities 
subject to government monopoly or which have been 
nationalized . In short, the treaty accords only the 
right to enter fields where domestic private capital 
is allowed to operate. 

A further objection to screening was that 
the arguments most commonly advanced in its favor 
were not persuasive when considered in the treaty 
context. These arguments may be summarized as follows: 

1. Screening is necessary to preserve a 
country ' s right to engage in economic p l anning. 

2. Screening will prevent treaty rules 
from interfering with socialization programs. 

3, Screening is needed to prevent undue 
competition for scarce materials. 

4. Screening prevents profiteering, 
speculation and diversion of capital to projects of 
small public benefi t . 

5. Screening is a protection against undue 
strain on limited foreign exchange during periods of 
stringency. 

6. Sfreening is essential as protection 
against overpowering inflows of United States capital . 
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In the main, these arguments are arguments 
deriviog from the behavior of any capita l, domestic 
or foreign. Profiteering is as undesirable when the 
profiteer is a citizen as when he is a foreigner. The 
treaty partner, moreover, can act freely against such 
lmagined or perceived evils, provided only that it 
observe the treaty rules of nond isc rim~nation, and 
that just compensation be paid for any United States 
property that may be taken. If, as may be assumed, 
a country bas the administrative competence to engage 
in screening, 1t has the compecence to regulate the 
behavior of capital, domestic and fore1gn, effeccively 
and in a manner consistent with the treaty. 

Another serious objection to screening is 
that it is a matter of complex administrative pro
cedures, open to subjective influences and often 
inequitable in application. A further element is the 
difficulty of confining screening ta the process of 
entry, as there is a strong tendency to extend con
trols ta the post-en try operations of the screened 
enterprise, especially if it s operations are success 
ful in a manner or ta an extent contrary to the 
screening agency's predilections. 

Despite the objectionable nature of screen 
ing in principle and in application, it was recognized 
that the only practical course was to follow a cautious 
case-by-case approach, making concessions only if 
unavoidable in order to conclude an otherwise satis
factory treaty and adapting the nature and extent of 
the concession to the circumstances of the country 
in question. The resu l t was that a number of treaties 
contain limited screening reservations, and a few with 
developing countries provide for selective admission 
of United States enterprises generally , subject to 
national treatment for post - entry operations . 
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ARTICLE X·VI.I 

Sta te:~ ··Trading· 
' 

Paragraph 1: State Tr~ding 

Paragraph 2t Government rrocurement 
' 

Paragrap~ 3s Martne tnsurance 

General; 

The functi,on of· Art:tcle Xîr! in th.e overall 
scheme of the tre~ty 1s to ~e~l with the hazards of 
unfatr compet1t1on fro~ state-controlled enterprises 
and or discrtmtnatory practices· in the ?ravis.ion· of 
services associated ~1th merchandtse trade, The 
treaty approa·ch was to select tnos·e provisi.on·s of 
the General Agreement on· Tar:f;ffs and Trade C.61 
Stat. (51 and (6)s 4 Bevans 6391 and the propoied 
Ifav·ana Char ter for· an Internat ton·a1 Trad e Organ1~ 
zation (Department of State Publ:t.cation· 32061 that 
would oe of greatest usefulness in a situation wnere 
the GATT exception· (Article XXIC311 was not operative, 
The growtn of state trading activities between the 
two World Wars made inclusion of treaty rules on 
the subject necessary to ensure a complete group 
of baste trade provisions, The need for such rules 
bad already been foreshadowed by the inclusion of 
a limited provision on state trading activities in 
reciprocal trade agreements. See Article V of t~e 
Re~iprocal Trade Agreement of 1942 ~ith Mexico 
(57 Stat. 833; 9 Bevans 11091, 

The treaty provisions on state trading 
activities and on purchase by the Government for 
its own accou,nt follo~ th.e comparable GATT provisions, 
The provtsion's of Article XVII(21 on government 
contracts and t~e sale of services by the Government, 
however, are fnnov~tive 1 not being found either in 
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GATT or in the proposed ITO Charter, They represent 
a limited and tentative effort to begin buildi~g 
up international rules on the subject, Because of tàe 
limitations arising from the existence of Federal 1 
State and local entit ';tes that ;tt vas necessi!ory to,. 
observe in con·nection· v ·ith gov'ertl11lent procurement 1 
tne treaty could not· go oeyon'd a rule acco1;ding 
someth:tng less tnan 1nos·t"fa,vored .... nati9n treattl;lent 
through the formulatio~ of ~fair and equitable 
treatmenttt as compared w:tth. tn.at accorded to ·any 
third cou'ntry, Th:t.s· lbd.ted standard 1 moreo·ver, is 
difficult to âefine, and tli•re ts no recora of any 
attempt at precise definition in a treaty context, 

A 1I1uch mor·e important limitation WTitten 
into Article XVI'I(ll: and (2J involves t_h.e govermnents 
to which :tt appl:tes, These provis-ions w-ere carefu-lly 
and delioerately worâed in such a way as to confine 
their coverage to ~he Federal G0vernment and to any 
state trading activtties in vhich it might ~ngage, 
These provisions do not· apply to the States t.n large 
measure beca-use of" con·cern about the pos·s1oie impact 
of provisions of this k±nd on the operations of State 
liquor autfiorities, The limitatto~ in treaty coverage 
is ach.ieved th.rou·gh. employmen t of th.e cap i ta 1 iz ed word 
1•Government1t as, in effect, a term of· art denot:1:ng 
the Federal Gov·ernment, Thts,,usage is in contrast to 
employ·ment of t~e term •trarty, •.t -w-h:tch is used con·~ 
s:tstently throughout the treaty to denote th.e Untted 
States of AmeTica in the sense of all its political 
entities 1 Federal, State and otherwise, 

Article XVII(3l repr esents an effort to 
deal with a special situation in response to iepre
sentatio~s oy a particular segment of the insurance 
industry, whica considered that Article VII(l) failed 
to provide adequately for th.e manner in which it con
duc ted its foretgn business and thus left it vulnerable 
to discrimin~tory practices on the part of foreign 
countries, It was seek:tng ~ction agatnst $UCh. 
practices in multilateral forums with. relattvel~ 
little success and saw in the treaty a means of 
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obtaining a measure of international recognition 
that the practices in questto~ are undesirable and 
should be avoided, There is no ~ignificance tn 
the location of tb.is prevïs-ion· in Article XVJ:I: , 
It can &e and in a fev cases has éeeo placed elsew~ere 
in the treaty, 

f\rt1cle ?{VII, Para·grap·h lj State T'r~?ip15 
(ll 

1. Eacfi. Party undertak.es Cal that 

enter pr;t.ses· owned or controlled by 1ts Government Cll r 

and thac mon·o p·o l 1es or· _ag enc :tes. g ranted exclus :tv e 

or spec1al pr1v11e~esC3 l w1th1n tts territories, 

snall make their purchases and sales involving 

. (41 h import s and e.xpor t s - affect ing t e commerce of 

the other Party(S} solely in accoTdance vtth commer~ 

(61 cial considerations I including price 1 guality, 

availabilityC7l; maTketability 1 transportation and 

other conditions of purchase or sale> and (b) that 

the nationals, companies and commerce of such other 

Party shall be afforded adequate opportunity 1 fn 

accordance with customary business practice , to 

compete for participation in such purchases and 

un sales • 
. 

(.11 Thi:s provision is derived fr;oD;1 the l'\lOre recent 
reciprocal trade agreements, from· Article X:V!J:Cll 
(l>} of GATT (61 S'tat, (5} and (_6l; 4 Revans 6391 
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and Article 29 (l} (b) of the proposed ITO Chart'ex 
(.Department of State Publication· 32061, 

(21 Th.is provision· is con·sctou·sly· :tnte.nded to ·permit 
the construc tian tn.a·t on1y tb:e Federal Gov·ernll)en t 
is commttted. The language is derived frQm the . 
prov':tsion·s of reciproc·a1· trade agreements, vh.ich, 
being executive agreements, were drawn up with the 
part icular inten tian· o ( avo fd ing commit t ing the 
State liquor authorities. 

(3) The term 11 exclus ive or· spec ial priv:tleg es O ref ers 
to both monopolies and agencies, The privi1eges 
invol~ed are special exception~, subsfdies, con
cessions, mon·op·o1·y rights :tn a \1certa.in area or with 
respect to ~ certain com~od~ty, and other s~~ilar 
privileges that a governmeut mtght ·extend to ·one of' 
its agencies or· to ·a quasi-official or even a non· .. 
official or~anization, 

(4} The reference to ·impor·ts and e:xports is intended to 
mean to the extent that imports or exporta ma7 be 
permitted. The government enterprise is free to 
preclude purchases of expor·ts altogether in favor· 
of tne purch.ase of dom'estic products. This intent 
is mad~ clear 6y the nego~iating historj of GATT, 

(5} This wor'd ing esta 61 ishes a fur ther 11-mi ta t ion, The 
polic7 of the state trading agency as co 1mports 
must have a bearing, in view of the bilateral nature 
of this provision, on the commerce of the treaty 
partner. As used here, the concept of the commerce 
of a given country means the 1mportat1on of goods 
that were produced in that country or, if processed 
goods, ~ere last processed in t~at coûntry, The 
United States standard is that such processing must 
result in a substant1al transformation, 

(.6} The term "commercial considerations 11 provide·s the 
governing element in this provision, The rules 
conta1ned 1n Article XVI!lll are not intended to 
apply to transactions by a government in its 
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sovereign capacity, as for e.xample 1 in th.e :pur.ch.aae 
of arms, but to tr·a,nsac tion·s by the Governl!lent ;tn the 
capacity of· a mercha'nt or· entrep.reneur, Tb.e :tntent 
of requiring purchases· or· sales in accordance T,,f;lth. 
commercial standards is to preclude deals made on a 
politfcal basis in order to favor an ally or gain 
som·e other non· .... c<!lmi:uer·ct.a.1 ad·vantage, !t is not 
possible to ·define ttcoïnmer·cial con'sideration·s 1" pre ...... 
ctsely, but the intènt is to ·seek to ensure that 
state trading organizition~ actas though they were 
private com·panies inte·rested sol'ely- in making the 
best possible busines:s deals, Use of the word '"solely'' 
in the con·text of' the prov·:lsion· reinfor·ces this 
intent, 

Anotb.er o&j ecttve of the provîsion· is to · 
establish certain rules to ~nable private business 
enterprises to co .... ·exist , with. state-.trading organi .... 
zation~. In particular, there is an intent to ensure 
such private enterprises an oppartunity ta enter 
bids on the purchases or· sales of state trading 
organizations. The latter th.ereby could com·pare 
such bids vith other offers in the process of deter .... 
mining the most advantageous commercial transaction, 
Judgment as to what constituted commercial considera
tions vas a matter fo~ the state trading or~anization. 
The presumption was th.at it was observing the treaty 
co'mmitment 1 but th.is presùmption vas rebuttable in 
particular cases, 

(7) The term "availability" is intended to refer to the 
availaoility of the goods for purchase or sale and 
not to the availanility of means of payment for the 
goods. This concept of the term was expanded, 
however 1 in the course of negotiations to include 
means of payment, See Treaty with Japan 1 Protocol 1 
Paragraph 10. In effect 1 this development added 
another item to the listing of valid commercial 
considerations. 
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(8) Clause (.a} d ea ls w1 th' produc ts and clause (J:,') -wi th. 
person·s, Neither e:mbod:ies a national treatment con·~ 
cept I but sta tes i.n terminolcg·y -sui table f Qr persons 
and private business concerns the general principles 
of con·duct set for .th in clause Cal, 

Article XVII, Paratr•ph 2; Gov·eTnmen t Procure-ment 

2. Each Party shall accord to the nationals, 

companies and commerce of· the other Party f a:tr and 

C.9.l ,. 
equitable treatment , as com·pared with that accor·ded 

to ·the nation'als• companies and c0111merce of any 

third cou·ntry, 1 w:tth. ·respect toi (.a} the governmental 

(l01 Clll Cl2l purchase of supplies 1 (bl the awarding 

h. · . (l3 l of concessions and ot er government contracts , 

and (c} the sale of' any service sold by th.e Gov·ern

ment or by any monopoly or agency granted exclusive 

or special privileges(l4 )(lS), 

(9) The intent is to provide a more flexihle standard of 
treatment than in Article XV!t(.1 ) ~ There vas, more
over, no connotation of national treatment, The 
standard was comparative in nature and tbe treatment 
involved would be tested not against domestic enter
prises nut against tnird~party enterprises, There 
was no requir~ment or literal most;-favored ... nation 
treatment and, in P?actical ter~s, the supply con
tract or concession did not necessarily have to be 
awarded to the low·est foreign bidder in cases where 
foreign bids,were sofictted 1 The term ~fair and 
equ itao 1 e trea tmen t tt is not su sc ept iè le to 'pr ec ise 
def inition but it is con'sidered as calling for an 
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open policy and fair co~~1derat1o~ to ~11 candidates 
in the invitatio~ t~ bid and the award of final 
con.tracts. 

(101 This clause is derived· from pr-ovisions of· the 1llore 
recent reciproc·a1 trade agreements, from· Ar:t;l,cle XVII 
(2) Cal of GATT and from: Article 2~(2l(al of the pro~· 
pos·ed ITO Charter, crauses Col and (cl have no · 
counterpart in thos~ instruments, 

(11) This clause, as well as claus-es (b) and (c} t is 1 :f:mi ted 
in application to the ·Federal Gov·ernment, as is 
indicated by the use of .capitalization· whenever the 
noun ratlter than the adj ecti-val form o f that term is 
used, 

(.12} Clause Ca} relates to ·articles or commodities whereas 
clause (cl rel a tes to intangibles. It, as well as 
clauses (b} and (c) 7 are not in conflict with the 
Buy American Act (41 u.s.c. lOa~lOc} , Tha Act 
authorizes preferential treatment for· United States 
producers or suppli~rs î.7i~h respect to internal or 
domestic purchases, wherea s A_rtic le XV!I(2}. establishes 
ru les for ext ernal or f or'eign pure ha ses. · 

(.13) Clause (b) does not' deal with trade matters but is 
essentially an establishment provision, which seeks 
to regulate situations in which private enterprise 
directly faces the state, It further illustrates 
~hy it is not practicable to accord literal most~ 
favored-nation treatment, for in many cases the con
cession or contract may pertain to a single object , 
such as a mineral deposit 1 and thus liraited ta a 
single contract, with no occasion for the applicat io n 
o f l it e ral most;; .... fa.vo;r;ed":'-n<ltion treatment, 

The rel a tien.ship of clause (b} to Article VII, 
particularly the reservations in Article VII(2} 1 is 
based on the ·distinction between private enterprises 
in com~etition with each other and private enterprises 
seeking to enter into business arrangements with the 
state . Under Article VTI(4) most-favored-natio~ 
treatment is to b e granted even when national treatment 
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can not be granted, and that rule vould prevail tn 
situations of priva te co111petitioo·, If, on th.e. otli.er 
hand, tne ac tivity :tn'Volved ,.a coo·cession by- the state 
Article XVI!(2} vou"ld apply 1 and most-favored......nation 

7 

treatment need not be accorded , 

Clause Cc} is intended to apply to such matters as 
shipping, radio, · telegraph and telephone services, 
Its vording is broad enough to ~xtend to aviation 
services, although it is noi considered as applying 
to the operating rights of atrlines, which are 
governed by btlateral air transport services agreements. 

Postal services are excluded !rom coverage under 
clauses (b) and Cel oy a standard Protocol provision, 
S e e No t e 1,. be 1 o w·. 

Article XVII, Paragraph 31 Marine Insurance 

3, Neither Party(1 6 } shall impose any 

measure of a discriminatory nature(lJ) that hinders 

or prevents the tmporter or e..xporter of products 

(18) 
of either country from oôta1n1ng marine :tnsurance 

on such products 1n compan1es of e1ther Party(l 9). 

(16) This provision was included 1n the treaty at the 
instance of the Assoc1at1on of Marine Underwri ters 
of the United States, which expressed to the Depart
ment of State and to the. Senate its concern over the 
spread of discriminatory measures in foreign coontries 
that reduced access of United States marine insurers 
to the market. The Assoc~atton sought to bring 
influence to bear in various mult1lateral forums, 
including GATT and the United Nations Transport 
and Communications Commission to conâemn such mcasures 
and further undertook to ootain bilateral treaty 
provisions desig~ed to curb such discriminations, 
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The basic intent was to provide equality of competitive 
op portuni ty in bila t eral r ela tians be twèen th.e 'trea ty 
partn·ers, 

(17} The p:r:oblem for· thé. 1I1arine underw-riter derived frç,m· 
the p lacement of' thè. ·ris k. I'f the shipmen t is a t 
the risk of the United States purchaser or seller , 
he is f~ee to ~lace ~nsurance vith any company, If, 
however 1 the risk was.,insured by a purchaser or s.elier 
of the treaty partner• hi~ government might require 
that the insurance oe placed with a domestic co~pany, 
Such a requ:trement would foreclos·e a free market in 
insurance for appro~tmately 50 percent of the market. 
It is this market share that vC:>uld be thrown open to 
competition by Article XVII(3l, The marine under
writers were unable to obtain any protection from 
Article VI!(l}, because they normally conducted their 
operations fro~ the United States, writing policies 
in dollars only and not· establishing oranches tn 
foreign countries, 

(18} Th~ United States agreed to a Relgian proposal ta 
cover aviation as well as marine insurance but suggeste 
that the provision refer to transport insurance as 
preferable in this context and ~ore in keeping with 
the meaning and usage in GATT and other international 
forums in discussing thig subject, 

(19) The balance of payments reservation for quant~tative 
restrictions appeari~g, for example, in Article XIV 
(7} of the Treaty with Japan is not applicable to 
marine insurance and adding such a reservation, as 
in Article XV(3} of that Treaty 1 is redundant. The 
provision declaring that Article XII governs all 
exchange con~rol matters was included in the Treaty 
with the Netherlands (Article XtI(6)) to make i t 
clear that any such reservation elsewhere in the 
treaty is redundant. 

:( 
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Protocol, Paragr·aph· 5 f · ·Pos·t ·a ·l · Se·rvices . ( ... 
5, The pro~1ston~ Qf Article XV1~ 1 

paragraph 2(b) and C.cT, and of Article XIXa para ..... 

h 4 h 11 
. l . . . (2 0 l 

grap , sa not app y to postal services , 

(.20) Th.is reservation was ·t.ncluded o.ecause of special 
priv~leges granted by the pos~al authorities tg 
citizens of tbe country and because of con~racts 
and bounties awarded exclusively to national air 
and shipping lines, See also Article XIX 1 Not~ 19, 
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ARTICLE XXI 

General Exceptions 
( . 

Paragraph 1: General Exception~ 

Paragraph 2; Territor~al Preferences 

Paragraph 3; GATT. Exception 
( 

Paragraph 4: Restrictions o~ Employment 

Prot~c~l, Paragraph 6; Status of· Puerto Rico 

General: 

Article xxr is essentially a convenient 
device wtthin the overall scheme of' the treaty for 
grouping in one place exceptions from the provisions 
of the treaty generally or from groups of related 
provisions , This technique eliminates the repetitive 
provision of exceptions and permits a more cohes~ve 
presentation. Much the same technique was used in the 
General Agreement on Tariffs and Trade (.61 Stat. (5} 
and (6); 4 Bevans 639) and the proposed ffavana 
Charter for an International Trade Organization 
(Department of State Publication 3206). 

There are three distinct categories of 
exceptions in Article XXI. The f1rst 1 contained in 
Article XXIU.} 1 consists of a group of exceptions, 
varied in character 1 that have become customary in 
international instruments dealing with establishment 
and trade matters . The standard version of Article 
XXI (.1} includes the most essential exceptions, as 
for example, for national security. At various times 
other exceptions were added at the instance of the 
treaty partner, A particular example is the excep
tion for mea~ures to protect national treasures of 
archaeological, historie or artistic value, In a 
few cases the exception for political activities 
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was placed in Article XXI rather than in Article 
VII!(2} 7 in large measure because it belongs in 
the fQrmer as· log±cally as tn .the latter, 

The secon·d category consist$l" of e.xcepti.oas 
to the trade provis~on~ of the treaty 1 specifically 
for· the trade preferences or the treaty partners and 
for their obligat:1.on·s under GATT, Roth. of' these 
exception~ touch upo~ v1tal elements of United States 
trade policy, and both ~end to lecome critical is$ues 
in negot'iations with cou'ntries favor 'ing a less liberal 
approach to ~orld trade, The United States r equires 
Article XX!(2) to ~aintain the integrity of its 
existing commitments fo~ prefer ential trade treatment, 
On the other hand, it vas United States policy to 
seek to limit oilateral trade ,preferences generally, 
in the interest of encouraging frèer multilàteral 
trade . Tt sou·ght to preserve only those pref erences 
which. pre-existed and ~ere specifically sanctioned 
by GATT. !ts own preferences came within this category 1 
but in s01ne negotiations the treaty partner endeavored 
to o~tain treaty recognition for prospective trade 
arrangements that were difficult to justtfy on any 
grounds permissible under GATT or the treaty, such 
as the customs union exception in Article XIV(6} . 

Adoptio~ in 1974 of the Generalized System 
of Preferences for trade ~ith developing countries 
was an exception to the policy of sanction i ng only 
pre-existing preferences 2 but this action was taken 
pursuant to a GATT waiver and comes within the terms 
of the GATT exception, 

The GATT exception is essential to preserve 
freedom of action needed in order to comply with 
o bligations assumed by the United States under GATT, 
or to enaole it to take measures permissible under 
GATT in furtherance of its multilateral trade objec~ 
tives, !n effect 1 the GATT exception tends to suspend 
all but a fe'w 1esser features of the trade p r ovisions 
wbile the treaty partners are contracting parties to 
GATT , and most negotiating issues involving Article 
XXT(..3} arose in the context of a hypothetical post-
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GATT situation or· in the situa,tion that wou·ld 
prevail if one treaty partner withdrew- from· GATT, 

The last· ·ca·tegor·y of· e..xcept:ton·s invo.lve.s 
the provisions of" Article XX!(4} 1 which reserve the 
explicit right of· the" 'United· Sta tes to ll'laintain its 
la~or o~ o~~upation~l co~trol~ at the frontier through 
the application· of" itS' immigration· law-s rather than 
throu'gh wor·k permitS' ·01;· other internal police cou· .... 
trol~, as in th~ case of· som~ treaty partners. 

Article XXI.·. Par·a$·1:·ap1l l; Genera·t · ~x·ce·p·c·tons 

1. The present Treaty shall not preclude(l} 

the application· of· measures s 

Cal regulating the importation or exporta

tion· of go ld or s 11 ver (2l; 

(bl 
(3l 

relat~ng to fissionable materials , 

to radioacti~e by-products(
4 l .of the 

utilizatio~ or processing thereof or 

to material& that are the sou~ce of 

fissionable materials(Sl, 

(c 1 r egula t ing ( 6 l the production (7} of 

or traffic in arms 7 ammunition and 

implements of war, o r traffic in other 

materials carried on directly or 

tndirectly for the purpose of supplying 

a military establishment(S); 

1 ') 

_) 



Annex 214

·l _. 

( 

- 305 -

ld} nec es sary to ·fu.lf ill the obliga t ion·s 

of a Party for· the maintenance or 

rest·oratton· o( :f.nternational peace or 

security(9 } or necessary to ~rot~ct 

(101 
its essential ~ecurity interest~ 

(111c1·21(13i. and 
1 

(d) denyi~g to ·any- com·pany in the ownership 

or d ir ec tion of" which na t :ton·a 1 s of any 

h d 
. . (14) 

tir country or countrtes have 

d irec tly or ind ir ec tly a con t-rolling (lS} 

.. · (16) 
1nterest 1 the advantages ot the 

present Treaty, except with respect to 

recognition of juridical status and 

. (17} 
with respect to access to courts • 

(1) The wording of the introductory clause is intended 
to make clear that the reservations are discretionary 
and not automatic or· mandatory, The provision, more
over * does not prov'ide any_ guide to the manner of 
applying the reservation~ in a discriminatory manner, 
as for example, hy requiri~g that the resulting 
discriminatio~ be subject to the rule of most~favor~d~ 
nation treatment, 

(2} This exception has been customary in United States 
agreements on trade relations since the :tnception 
of the reciprocal trade agreements program, See? 
for example, Article XII of Reciprocal Trade Agreement 
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of 1935 with. Canada (.49 Stat, 3960i 6 Revans· 74.} 1 
Article 45 (.a} (.iv) of. the propo.sed ll'.avana Cha.r-t.er 
fo~ an tnternational Trade O~ganizitlon; and Article 
XXO::J(b} of the General Agreement on Tartffs and 
Trade, 

The rese~vation is limited to i~portation 
and exportation·, Tne· ·rtght of an alien nation·a1 
or· com·pany to exp loft ·golâ or· s:tlver a.s a na tural 
res.-ou·rce wou1d èe_ gov;e-rned h}" the prov·ts:tons or 
Article V!I so 1on·g as the product of such explofta
tio-n· is sold in the dom·est-tc market, 

?t m~y be not·ed that th:ts reservation· vas 
adop·ted at a time w-hen the United States maintained 
restrict:ton·s on th.e hol'dïng o ·r monetary gold by 
private interests pursuant to the Gold Reserve Act 
of 1934 (48 Stat, 3371 and supplementary legislation , 

(3) This reservation is derived from Article 9q(ll(bl 
(1} of the proposed tTO Charter and Article XXI(bl(i) 
of GATT. 

(4} This provision was included in the treaty to make the 
coverage mor·e com.plete and mor·e consistent in ter~ 
minology with the pro~isions of the Atomic Energy 
Act of 1946 (60 Stat. 755} and subsequent legi~la
tion on this subject, 

,. 
(5) The Atomic ~nergy Act of 1954 1 as amended 1 impoaes 

alienage restrictions with respect to the issuance of 
licenses for commercial development (fa2 U,S,C, 2133 
(d} l and a 1 s o f or me d i c a 1 t h.e r a p y.,. r es e arc h and 
develop·ment (42 U,S\C, 2134(dll. Both th.e statute 
and the administrative regulations (.lO C,F,R, 50} 
make provision for piercing the corporate yeil, 

(61 Thts reservation is derived from the provisions of 
reciprocal trade agreements n (see Article X~! of the 
1935 Agreemént w-ith Canada, Article 99(.ll(b}(ii) 
of the proposed ITO Chartér; and Article xxr(bl(ii} 
of GATT.) 

) l 
•I 

,, 
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(.7) The provision ex t ending the r es erva, t ion to ·th.e pro~: 
duction of aims, ammunition and implements of wa~ 
was added to the treaty ;t o ·ma,ke ±t clear tfult the 
reservation applied to matters dealt with. in the 
establishment prov':f.s~oo·s or the treaty as well as 
th.e trade provision·a·, It is not· con·tained in the 
cor·respon.d;lng provis:t:on·s of the propos·ed !TO Cha,rter 
or of GATT, 

(8} The traffic in othe~ ~aterials for th.e purpose of 
s-opplying a military establishment 1s intended tq 
include all mater;tals, e-ven if not necessarily of 
a varlike nature, s-uch,. as foo·dstuffs 1 furniture 
for an army can toninen t 1 or· cominunica tions g ear, 
The crucial element is the intended use, There 
does not appear to have oeen any consideration of 
whether this prov~sio~ extends to ~upplies for , post 
exchanges 1 officers• cluÎ>s and other amenities, 
but 1t m±gh.t be h.eld th.at the term "indirectly't 
could be construed ta cover such articles, 

(9} The intent of this reservation is to ·preserve the 
right of the treaty partners to carry out their 
obligations under the Charter of the United Nations, 
It is derived indirectly f rom Article 99 (1) (cl of 
the proposed ITO Charter and more explicitly fro~· 
Article XX(l}(c} of GATT, 

(101 The national security reservation is broader than 
the comparable reservations tn the proposed !TO 
Charter (Article 99(11 (b) (i:lil) and GATT (Article 
XXI(cl), whtch are limited by th.eir terms to times 
of war e>r or eme!gency :t.n international relations, 
Presumahly the reservation would be invoked in most 
cases tn emergency situations but this formulation 
avoids, for example, such. com~lications as the legal 
definition of national emergency and the procedural 
requirements for declaring astate of eme!gency, 
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(lll T~is reservation preserves the right of each treatr 
partner to depart from nation~l and from most
favo.r ·ed-nation· trea·tment in a,pp-ropr;l.ate c:frcums·tances, 

(.12 l This reserva tion· c.ov·er ij e.xpor·t. a.nd 1mpor·t r egu lat ions 
o~ strategic materials · and United States export 
con'trol's affecti:ng suc/i. matel:'ials are deemed to be 
justified by this reservatio~, 

(13)' The broad freedoin or action· exteaded ta each treaty 
partner by- the es$ential security reservatio_n . was 
explicitly questtoned in only one negotiatio~~ wbere 
the mat ter was d tspo 9'ed of oy-- an unwr i t ten under ... 
standing · to the effect tbat eacn treaty partner 
recognized the pot.en tial for· .. discrimina tor·y actions 
running cou'nter to treaty oo'jectives but w-ou·ld apply 
th.e reservation· in sucn a manner as to avoid impair"' 
ment of· the treaty partner•s interests to the maximum 
degree possible , 

(14) This reservation is a provisio~ for piercing the 
cor~orate veil with the oojective of preventing 
nationals or companies of third parties from obtaining 
rights under the treaty throu·gh the device of obtain-. 
ing and exercising interests in companies of the treati 
partner . Such corpor~te interests in effect would 
be ob'taining a ltfree riden inasmuch as they w·ould be 
able to obtain advantages for vhich their own govern-. 
ment ~as unwtlling to negotiate, Absent such a 
provision, such corpor~~e interests could take ad~ 
vantage of the definition of "companies" in Article 
XX!I(3l 1 wh1ch estaolishes place of incorporation 
as the sole test of the nationality of· a corporation, 
Article XXJ:!(3) does not im{>ose a "seatH test or test 
ba sed on II s ieg e soc :tale'\ or place of pr inc ipa 1 es ta b-
1 i shmen t, w-hich conta in some elements of p-i~rc:t.ng the 
corpor~te veil, as the determinant of· a companyis 
nationality, Accordingly, third party corporate 
interests could indirectly but effectively abtain 
useful treaty rights oy taking advantage of liberal 
incor~oration laws in the territories of the treaty 
partner. This reservation leaves each treaty partner 

.............. 
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free to take protective measures against such. an 
ev en tu a 1 i t y b y p i e i; ci? _g t h.e cor ·p o r ·a te v e 11 o I 
com·p·anies charte-red· under th:e laws of th.e othei; 
treaty partner. 

To date th:e U11ited States h.as noc· ch.os·en 
to ·exercise .:tts. ri_gnts· un_der this provision, . If 
it chose to do so 1 it would be entitled to latitude 
of :l.nterpretatio~ tn the sense that it cauld exa~ine 
not only the c,s·tensi'6.l'e 112anagement and direction 
of the company out cou'ld also look behind tb.e 
superficialitles to ~scertain the real control' as 
well as the identity of· the interests on behalf of 
which. or· for whose actual benefit con·trol was being 
exerc ised. 

rt may oe noted that the first fo,ur clauses 
of Article XXI(lJ involve matters primarily of Federal 
responsibility, .. The fifth clause, bowever,. involves 
corporatio~ laws 2 which are enacted mainly by th.e 
States. 

ln this context control means ownership or its 
equivalent. 

(16) The reference to •tadvantages't is intended to apply 
to r ight s th.a t vould accrue to compan ies und er the 
treaty in their capacity as companies, It th.us 
should oe distinguished from th.e provision (Proc·ocol, 
paragraph 2} relating to the protection ot indirect 
interests in eipropriated property, The later pro
vision is stated in terms of property and not of 
companies, and the nationality of the entity holding 
or controlling the property is immaterial, The 
material fact is ., th.e ow·nership of an interest, 
however indirect 1 in th.at property by a United 
States citizen or company, 

(171 The exception to the third party rule is based on 
the consideiatio~ that a company of the treaty partner 
bas a right to ce accepted as a legal entity and allo'lofed 

. , 
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to«>l- w-ere refeued. to b Coi:mpit.teo on .Foreigll: Re.I&tions and, togeth:er with; 
the message of ~ .a.nd...the. accompanyln~ ~r;t,, ,rere.,ordereci'to; bei 
printed for the wie of the Sena.te · • · · 

• ' I .. ·~~~~~..,.....~ ... 

..... 

. . • ' ~-;.r:. 

•.: 

\. 
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D-u~nu:NT Ol" &rA.TE, 
Wa.,himgton, Ma.rd 18, 1947.. 

will enter i:nto negoti&tions for the conclruion of & eompl'ehensive modern tre&ty 
o! friendship, commerce, llaVÎg&tion and consu.lar righta, upan tbe request ot 
either Governme11t or in any case w:ithin six montha &fter the -.tion of the 

" hœtilities in the war agaiœt the common enCU1Ïe$. 

In. accordt.nœ with the provision qu.oted above, the enclœed treaty 
includes provisions with respect to the rights of individuals and cor
porations and with respect to commerce and na:vig&tion. It is 
mtended tha.t consnlar provisions.be set forth in a. separa.te .instrument . 

The present instrument includes provisions which were dra.fted in 
the light of suggestioas froin rep.resentative priv&te organ.iza.tions 

• which b.a.ve be.en ~tive in the promotion of cultttra.1 and-oommercial 
rel.ation.s with Clùna. Oepartment.a a.nd agencies of ·the Fedenù 
Government whieh deal directly with the subjects eovered by the 
treaty'were cons:ulted and gave their assistance in the prepan.tions for 
~~~~ . 

The en.closed treaty, which is basicall;r sim.ilar to treaties of friend
ship, commeree, and na.vig&tion now l1l force ~tween the United. 
States and variowi other countries, is intended. to provide a ~e- - ~ 
hensive legal fr&mework for relations between the United States and , L 
China. I t is believed tba.t the treaty ofrers an adequ&te basi.s f~r the · 
development. of cultural, bœiness, and tr&de'"relationsh.iJ)li to 'the 
mutu&l &dva.nta.ge. of. the two countriès. Dming the negotiations the 
Depa.rtme11t's endeavor wa.s to dra.w up an inatrwneut which would 
be i:espousive to the needs·growing out of the :eroblems and practices 
of present-day intern&tioo..al relationships, parucula.rly to the cluu:,gea 
itL.economic a.ncl oommercial practiees .rœalting from. increasing use 
of the corporate. form of busmess euterprise. Thus this treaty, a.a 
com:pa.red with ea.rlier commercial.trea.t.ies, contairuuomewbd bl'OMi
ened and_ niodernized proœions, 80' àa te,- malte mon speci& ~d 
det.&iled the rüdlts and privilege&--Of corporations The wording of 
the commercial' provisions ~ts :reeent experienoe in the-drt.ftm:g 
of proTÎ&OD.S to J)!Otect Ameci~ export.a from. the UlaD,J U!lW' •a.na ~
comptez: f9rms of trade resmetîon ànd exchangé c:ontrol-wbich. hm
ceme into 1198 sinee the ea.rly 1930's: : ', 

· The ~cles of the ~eaty may_ ho classm~ ~ to ~ject, 
ma.tter, mto the followmg categones: · - · ' - · · · · 

~ .. 
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FRÎENDSRIP, COMM'ERCE, AND NA.VIGATI<ll'f WITR CRIN.A·· 3 

(l) rights of individuals and corporations; 
(2) exchange of goods; 
(3) DAvigation; and 
(4:) geoera.l ma.tters. 

These e&tegories IruLy be sll.1D..lllarized as follows: 
(l) Rights of inditridygl7 gmd corporq.titms.- As is customa.ry in · 

treatles Ôf friendship, commerce, and oa.vigation, provisions a.re in
cluded with respect to entry, travel, r~ce,-the conduct of desig-· 
nated a.ctivities (including those of a commercia.l, manu.fa.cturing, 
scientific, educational, religious, a.od philanthropie nature), freedom 
of wo:rship, protectjg~rty against uncompensa.ted expropria
tion, access to courts, freedom from unreasonable sea.rches and seiz.. 
ures, compulsory military service, and la.ndholding. Provisions with 
respect t,o commercial a.rbitration are lor the first· time included in 

~ tbis treaty. More eztensive safeguards are a.fforded aga..irut discrimi
. . IU1.tory e:xchange control, and greater protection is provided with 

-- respect to litera.ry, arli.stic, a.nd industrial property. 
(2) &change of goods.-In addition to the provisions relating to 

îhosAavored-MtlOli ttëàtment as to import and export duties a.mi 
national trea.tment as to internai taxation of imported artièlès, usually 
included .in trea.ties of, th.is type, , the provisions with respect to the 
exchange of goods inch1de Milês applicable to customs a.dm.ini.stra.tion, 
quotas and their allocation, excha.uge·~ontrol, public monopolies as . 
they ma.y a.tl'ect trade between the United States and China., and the 
awarcling of public contracts a.nd concessions. With respect t.o- the· 
provisions rela.ting to the exchange of goods, most-fa.vored-n.a.tion 
trea.tmeat is generally provided . . In a.ccorde.nce with customary 

· pra.ctice in the case of tres.ties of friendship, commerce, a.nd naviga
tion, the present instrument does .not conta.in sch.edules of. d.U:ty 
concessions. . 

(3) ' Napipgtion. -Stan.da.rd articles on n.s.vigation, rela.ting to such, 
m.a.tters a.s entry of yessels into ports, freedom from discrim.in.at.ory 
port charges~ and most-favored-na.tion treatment with respect to the 
ooasting trad.e, are. eontained in,, the present trea.ty, in a. somewba.t 

,,revised form. The rules set forth are designed t.o be applied. to public 
~-~ -vessels which ma.y be engaged in commerce, a.s well as to priva.te 
· vessels. ·. .. · 

(4) Gen.eral mattera.-The trea.ty provides for certain exœptions t.o? 1œ apphcActon, încluding the usu.al provisions rega.rding sa.nitâzy 
reguls.tions and moral· and hmnanitarian. measures. Exceptions a]9() 
8.Jie included to gi're the two parties .the requi.site f:rèed.opi. of acwm. 
.în..times of national, aµiergeney and -to keep the iDs.til'Ument in geIJ.eral · 
conformity with the articles of agreement of the Jntero.stional Mone
tary Fund. Qtb.er p1:ovisi.ons refii..te t.o ~cJ:l. L!la.tters as the territories 
to which the tre&t.Y IS. to app}J, the sufümss1on to the Jntërna.tîonal 
Côurt oi Justice o1 disputest ·concerning qu~tions of i.nUirpre-tation or 
~pplication, and the·sup_erseding of provisi.?ns of-ce~ ~ties,~w. 
m force between. the Uruted States and China. · · . · : . 

Provision is',~ in- the ti'eaty for i~ entry into forcé on: the:·d.ay . 
of the exelïa.nge. or~QD.8. ~di~ i:ts continu~ce Îll. for~fo! a 
:period of .5 yeArS front th.à.t'd&y and thereafter, subject .to termma.tron. "-
at. any time followmg th.è'l 5 year period on 1 yeai-'s- not.ioo by eitli.ar: · 
Govemment to the other: G.offl'Illllent._ 

--·-
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If. shouJd be notêd t.h.&r. the preunt instrumwt will not lîlcit or 

test.net the rights, privileges, and a.c:h-antages accordeci by the treaty 
b etween the United States of America and 1:he Republic of China for 
the relinquishment of e.nracemtonal ~bt.s in China a.nd theTegule
tion of related mattexs a.nd accompa.nJUlg e.i:change of notes, sig:ned 
at Wa.sh.ington on January 11, 1943. 

The protocol, whic.h is to bave tbe sa.me vaJidity as if its promions 
we.re inseri:.ed in the te.xt of the treat.y, is inteoded for the purpose of 
clarifymg and construi.ng certain provisions of the treaty. 

ApprovaJ of the trea.ty was given by the Legislative Yuan of C.b.iua 
on Noveœ.ber 9, 1946. 

Respectfully submitted, 
DEAN ÂCB:l:.SON'. 

(Enclosure: Treatv of friendsb.ip, commerce, and navigation with 
China, with protocol, aigned at, Na:nk.ing, November 4, 1946.) 

TREATY OF FRIENDSHIP, COMMERCE .A.ND NAVIGATION 
BETWEEN THE UNITED STATES OF AMERICA AND 
THE REPUBLIC OF CHI~A 

Tha United States of America. and the Republic of Cruna, desirous 
of strengthen.ing tJie bond of pe&ee and the ties of {ri.end.ship which 
have h.a.ppily long prevailed between the two count.ries by arrange
mentS de.s:gned to promote friendly 'intercourse between their-l"espec
tive t.en-itories through provisions responsive tO the spirit.ual, cultural, 
economi.c and commercial aspirations · oi the peoples thereof, ha.ve 
resolved to condude a Tres.ty of Friend.sbip, Commerce and Navigs
t.ioo , and-for ùia~ purpose ha.ve appointed as t.b.eix Ple.nipo~tie.rie.s, 

The Presiden~ oi the United Stat.es of America: 
Dr. J. LeWit.on StuArt, .A.mb'asssdor Enn.ordin&ry and Plenipo

tentiary of Ji& United States of .America to t-he Republic of China, 
~d . . 

Mr. Robert !Acy Smytb, Speci.al Com.missigner and Consul Gen
eral of t.he United States of America. at. Tient.sin; and, .... -The President of the National Government of the Republic of 
China: -··· 

Dr. Wa.n.g Shih-chieh, M.in.ister for Foreign A.fiai.rs of the Republic 
of China, and' 

Dt. Wang H~eng,, Director- of the Treaty Departmant o{ tne
Mio.istry of Foreign :Affm of the -Republio of Chi.na; 

Who; h.avin~·communiuted to each. other t.heir Coll powers found ' 
to be in· .due form, have agreed upon the iollo'Plll.f Articles: ' 

ARTICLE-· l 
~ . . : 

L. The.re ehaU.b·e consta.nt-peace a.nd. 6zm. and, !aat-.ing frieoosbip , 
between.~United States-of America -and tbe,lhpublic-of Chi.Da.. • , 
. 2. The Govefnment-o~ ,eacli .ffigh ContrlM!ilnf: Party shall. h.&ve t.he 

right.. ta 5end tcrthe Gov-emme.nt o! the ot.ber Higb. Cen.tr&cttag:Party 
dwy accJedited diplomat.ic:re~tives, who.sball:ibaaœ1-ved &lld~ 
'!J)Oll the. buis of ~roc.tj; ~joy in t.he territaries of such otœo,· 
High Con~ e~ -the ,·right.s;_. privil.egœ, exemptions ·and~ 
immunities accorded wider genenllJr:nooguiz«l principlee of-in~- · 
nation.al Law. -

.. 

,. 

' -
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nm:NI>SE.U, COKKEBCZ.. AND NAVI~ll WlTB CBilU 29 

Mr. BomzN. We do not consider that the areas at preaen.t UDdar 
Chinese Communist control are in any way eeparated fram. the 
eo..ereignty of the fn:t Chinese NatiOn&l GoTernment-

Senator Sxrl'K. do you classify Ma.nchuria t 
Mr. Bom..u. lt is in our Tiew a part of tlle territory of the :Repub

lic of China under the National Govemment.. 
Senator SX1TJ1. How about Korea 1 
Mr. Bolll.b. Korea is under a cillrerent status. Under the war

tilne ents-in the Caîro Ccmfetenœ, I beliefl-it was stated 
that ~would achieve her independenœ in due courae. I think 
tbese were the words. It is DOt ieDrded u ander the authori~ 
of the Chine. Govermnmt, so therefonl dûs treaty would not apply 
in any case to Korea. . 

Senat.or Sm:œ. I think it would be a cillrennt statua there. 

mw,ccz or DIBPC'IZS TO Dn'Dlll".amir.&1. comrr OP .nnrncz 

In article xxvm here, ~ou. provide for referenœ of dispates to 
the International C,ourt of Justice. Is there ~ comliet with oar 
resolution which I ncall haTing had the pri~ of Totm,: for. of 
A~ 2, 19" wbich u:cludes.matters essen~ witb.m the clome!itic 
jurisdicticm of' the United States as dètemùned ~ the United Stat.-1 

In other words, œrtain domestic questions ~ we exclude from 
our acceptance of the Toi~ jurisdiction of the Comtl 

Ur. :Bom.i:N. No, sir; we do not aee an:r codic:t in that. 'l'he faet 
that it is the Int.miaticina1 Court of Justice rea1)y mam tbat is the 
bod that il ee1ected m man tr.ties of this Jr:int[ Provision is Ù9o ::Je for arbltration of œslm. . . muler the tnat,. I lhould 
li1œ to submit a statemmt f'"or the= on t1ùa matt.er: 

(The matter refened t.o is u folJowa :) 

Jbu.flOKea:u, CIi' Arm .1..1.Vlll • m Tmu.ff Bu-wm ira ~ ha.na 
.uo CRnJA. 8JuD :Scwnrm 4. 1918. m Bu.a:rc. llaor.V'ttOR 118 or Awvn 
2. 1.9tG . 

Article .:'CXVIU ot tff maa:y Pl'OTldea t:hat &117 dlapate betWftD tbe Îoftra
meatii ot tbe two hlp coattaCUDc pudl!II u to the IDterpN!tatioD or tJae appll· 
cation ot tlwt treat;, wtlidl tlae bilb eoatracl:IDc puUee CUDOt •t1afadorUJ 
adJust b7 dlplomaq. IIUIJJ. lie nbmitted to Oie IraterDatloDal Coart of Jmtlœ · 
unlesa th~ bflb coatracUDc partita lball qree to .uJemeot l,J 101De otber 
padflcmeau. 

Senate BeaollltloD US ot .&.uplt 2. 1M. la·tbe raolatloo b.r wbleb tbe Bemœ 
p,-e lts -~ and f'OUfflt to tlae- depo,ltt wWz tbe Secrft.ar,- Geoera1 of tff 
United Natlou ot • decla.ratfoa llllder pmqrapb 2 ot a.ru& 38 ot &lie atatll~ 
ot the lntenaadoaal 0nm Gf JUUee recotmlmls a ~ the Jll.rlad1etloa 
of the Inter:mHoaaJ CGart of .J~ ln aD lesa1 dflpates arlmic eoc~ (•J =.:==-ac:~• ,:::,11c~~~ ==~ ~oJtC:: 
iDteto&tlonal GIJUpUoQ; and (4) tbe Datme or' eàat Gf tbe repualSaa to be 
mackt fo~ ttk! bftlada or Ul llltenaUoul obllcaUoJL . 

ln atrtQs ICI aclffœ &Del COD1mt to the depodt of tlle declantSaa. tbe &!aate
qu114ed tbe a,na::eat to ucesit eaaqiaJaorJ' Jarladletlaa ~ tbe Court t,y •ddllls 
• pnmao tbat tbe deelan.tloll llhould aot 8Jll)l7 to <•> dilpates wlllch the )IUtlel 
aùebt. l)'IU:lllWlt 1D a18tbc or tatare qnemeqbl entrast to odler trlbtmaJli; 
(b) dlspata wttll resud to matten wblda are ..atlaDy wttbJD the dom8t1c 
Jurtl!ldl<"dnn or tta. trnltfld St11tPS 1111 determlMd bJ the Ualted Statfll: nr C {") dl• 
putes ar1stD« acier a malttlateral treûT acept llllffl eertaill ~ C'ORCU• 
ttona. It ..... fmtber prcmded 1D Ule reeolutkm tbat tJaeo dedarattoa elloultl 
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wiO alwaw be a question of dOIDllltic COJlClem lepll_y iD ftrioas cases. 
The Federal Govërmnent is powerles to 11teJ> into Statea nen thoçb 
the Federal Goftr'D.lnellt hu a tr.ty granting such righta and privi• 
1'16 we should alwa:,a bel> in mmd the fact of aar Federal system · 
in our cnm mterpretatiœ. of what is a dCllllelltic qaest,ion we would. haYe 
a la• withoat amèZldment to the O,mt proito(!oL in the pramce of 
our own ~try, and ail that we wcnùd ~y· need in nery case, 
and every IQ'm110r of fJftl'y Stat.e 1'0a1d stand on hie œmplete right.s, 
and no one lmtJW11 it better than the Federd Goffrnment it.self. 

So that a problem. 1ib so many of the ~blema we feu, are prob
Jems which Jiave not bothered w in the put beœuae of our governmmt 
~em. 

Mr. BaoWl'f. I tbink we could &del, Smatœ-, tha& tJûs, of c:oDZ'Be, is 
limit.ed to the~ arismg muter thi8 =and the trea~ detls 
with -iliar sabJect matter àÏl<i it is a thoro docmnented treâty, 
and. P9:t deal of the~ in it hu y been sabject to in. 
temstioml mt.ffpret.a. tion. and mch·. m&tt8n u innma'rati. • . cm Uld mili• 
tary eecarity aad miner&).~ et cetera, are withlield"from, it. So 
th&t we do Ilot Ultici~ thU dme il libly to be çy ~Die diffi. 
eulty m the quation cf getting IC!IDfthinc mto the C'œit that 'WOIJlcl 
1Je....:.._ 

Semtor TBox,s I hope tbat 'Will be the eaa Bat IO )Gq' u 
yoo are d~ witb China the simple faet.. of a11owing ~le to 
travel th~ ov colllltrv are~ to ~am GDe of thae 
sabjeets. the fut of tracte: the faet of buil • the fàet. of atayi11g. 
lt Î8 ~ for 118 to ,erneml,er thoae ~ ÎA . • wifh the tnaf.J' 
and to lie honestwith e,ayboclY aboutit. 

Senator 8Janr. I thmi tha1 ia a ~ ftluable contrilmûon. 
Hr. Bacnnr. Sem.tor Smith, ooulcl I àdd t. won:1 cm thatl 
Senator 8Jttm. Y-. ~ 
Hr-. lbtmn. ~en:dnt,reœcient for thia tn,e of cla1111a m articiea 

. LX x x I v and of the htematioriàl Gril A'ri&tion Con-
nnticm of which tbe $mate adYiaed ratüieation on July ia, 1H6. 

., 
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h.H to deal with the relation between the nationals of the two cou:ntries. 
.Mr. Bou:t..E.."'f, Yes, sir. It would not deal 'W'ith the rights and priT

ileges of American nationals and reciproc:al rights on tiie territory of 
the two -eountries. 

Senator Slm"B. Then in the negotiation of tret.ti.es of thÛi type with 
al1 the countries of the world, you do not 1eel that tho.t gn>UJ> of treat
ies will in any way ~ with the Economie Cooperation Act of 
19-lSt 

Mr. BoJill'.Jatr. Not. mr. 
Se.nator SllmI . .1 think vou are right, but I 1VU1t to get it in the 

record t.o show that cleu distineti~ in promo~ these two 
treaties you had in mind the otber JaCt, so that there can be no ronflict 
in otherareu-for ~ in the area of curnncy stablliation. 

lrr. Bom.nr. No.âir::è see no ground for any eonflict.. 
Mr. Bao,nr. h fact. I tb.i:ai: you coald say, Senator, that ù wu ml 

&dditianal fut.or 1n b.e:(pmg out the 1>11JP081!S of the '!..t:E"'D Cooper
atiCJ11 Ad to U'91 the ground work laid for htnre · ty in the re-
lati between the twc c:omttieL s:!t.or Sx:rm. I think that is ver, mœ to b&,e it came in bi tbe 
spirit of the ECA. 

I tbink that is &li I ha.-.e at this stage, Kr. Cbairman. 
Senat.or THOll.u. lfr. Boblen, majl mab two nquests of ,out 
Mr. Bom.m.. y es, air. . 
Senator TBoJuJ. First, tbat •e hav, tbroughout the heariDg some 

ChinMe ezpert here with us. 
)h. Bœii.1:1'. y~ air. ··. 

cma,~ wrnr 'l'IIPJOV8 'nŒ&'bl8 

Senator TlmJW. We made a st.atement at 1be o~ cif the hsr
ing that tlùs is the first œmrne'l'Ciù treaty siDœ 1938 that we haTe 
D • ted. ,:.a Bom.zw. Yes, sir. 

Senator THoXü. We made the poll!t tbat this trea~ wu some. 
what cfüferent from the old treaties and tbat we were plotting a ,iew 
course. as it were. . 

Will you formaUy worlc oat for me a statffllent which wiil show the 
diferent steps that have been tabn in the neptiation in the prepara
tion of this treatv which we can contrut with wbat yoa ordinarily 
havf' done in tmties of commerce IUl.d frieidship m the putt 

Mr. Bouu:.~. Yes. sir. 
Senator TBolUS. Maybe the statffllfflt I made wu too strong; I do 

not kno,r. But I pt it from the statement you tleDt !JP· 
Mr. Bom.E.~. I would like to mate one l'el'J gmerù commen4 sir. 

They are basiœlly a. continUUlCe of the main type of truty tlult bas 
~n made béfore in an attempt to broaden them and npand than to 
takf' in ne,r commerce: ecouomic. and financial developmenta ,rhich 
ha" O(Ctlffed in the lut deca.de or so in connection with int•rnational 
trade. They are reall1 an ~n to meet modern conditions, witb 
the same principles wbfoh ttnderlie the treaties of friendship. com• 
IDM'ce. and n&Tie"lltion whlch we have traditionalb made. 

&natnr THoXAS. 1&-v I I?!> so far u to say thât the treaty supp'Je. 
mf'nm thœ@ thin,tS lt"mcÎl we h&ve foand JOod in the put treaties f 

lu-. ~. I tlünk that îs co~ sir. 
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Senat.or TBOllt&L It does not. abroptet 
14:r. Bclm:.'u'. There is one place wbich is a new tiel4, and th4t is 

thequestion of the statua and l'lghtsof corporation, which is the devel
opment of a corporate form ot business emerprise, which hu been very· 
greatly exte.nded durmg the~ few 1-ears~ or longer tban that, wbich 
were not pœsent when the~ eiéhteenth..centary tnaties of com
merce Md m.vip.t.icm were made. there it was m\ich more of indi· 
viduals th.an o:f oorporatio'DS. 

There is also the problem of the question of :u.ationalization and. 
greater safegu&rds in the field of compensation in the e\'ent of go,-ern-
mental &et.ion, S1lCh as nationalization of certain. industries. · 

Bot I will see that there i& a more detai.led. statement pre~ sir. 
{'l'b.e matter referred t.o is as iollo\'\'S:) · 
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Ia tbe tl:-.17 wttà ~ . •eh 11&"1 ~ to ~ 11D'"ODd1tlODal IDOlfl. 
faT~tkm t:ratmerat ~ ,nUa ~ co tJle tnaœieat of p.rod•ca ot 
the oUaer ha commerce. bat die tl'ea1;J CODl&IU IIO pr,>Yieioa dealiDI aperlC!aU;r 
wWl quaatltattn ratrtct1orll, emaup eom:nù. Ul4 1:rad1lla bT p'llllllc qeac!ea 
Ud IILOllOPOliel, u doC!ll die treeq witll Cb.blL 

nere ue a D1UlJbet' ot mhaOt dUrft'eDcea u to aulJltl.nœ bet•eeu tbe tzeat:7 
wtth Norn7 ucl tbe-11' wül ClùL 

Senator TJIQXA ,Ve will stand in œcess until 2 o'cloc:k tbis after. 
noon. 

(Thereupon, it 11: ~ L m., the committee adjoumed, to nconvene 
at 2 p.m.) 

The committee reccm'ftMd at 2 o'clock p. m., upon the upintion 
oithereœ-. 

Senator TEOJU8. Mr. Bl&isdell •. please. 
For the record. Mr. Bl!ùsdell, rll you stat.e who and what you are t 

ST.Atf:Mt8i1t or rJ[OJUS C. BL6lSD~ Dm!CrOB, omœ GY 
~ T1AlJI, u.llti:Dsu.D.S DEP.Uni E=M'f OP COJI• 
JŒJlCE; IIICJU.EI'. I.JŒ, CBIEi', ~.U E.A8'rl:lm" llllABCI[; AD 
~ A. BEBŒEB, AO'l'mG CKŒF, cm:DIA. t.FGAL SF.Cl'IOJr. l'AB 
J:AS'fED D.OCJI, omcE Cll' tnEUffIOUl !'lWŒ, OMIUD 
8UDS JŒ!4'BJ1JE:lt OI' ClOIQQiJlQE 

Mr. Buuœr, lh. Chairmu.. I am Thomas C. Blaisdell, Jr. I am 
Apj,tmt to the Secretary of Commerœ for htem&tioD&l Trade. I 
am also Director of the Office of Internatiaaal Tra.de in the Deput
ment of Commerce. 

Sen.aior TaOXM. Tou are speaking today for tœ Department of 
Conune:reel 

l[r. Bum>zu.. I am ,peddng toclav for the Department of Oom-
. merœ in np~ of the propoeeii treatJ of frien.dsb1p, commerœ, ancl . 

navigation.. with China. 
Sen.ator 'l'wa,us. Did the Departmem hafl &·repr.-nt&âTe in the 

D.tgt_1tiation of the ~ 1 · · 
.llr. Bt.a.l!IDl!tL Yes. lDl'. The staf of the Dç&rtmmt worked with 

the State ~i all during the ~ou. Mr. I.ee and Hr. 
~~. who are here with me, puti.eipited adÏffl}' in that work. 

Mr. Lee would Jib to elabœ&te as to bis participation and that of the 
deEn1:ol&Wtal re~totil1!S in the work on the tœaey. 

r Tlrouas.• Kr. Lee t · 
lu. Ia. W'e àid not participate directly in Ol!D&, bDt we were 

consulted. and wodœd in ëJ.ose eooperation with the Stat.e Department 

in~.'!:;'~...._ Yoa are a Department of Commerce employeel 
Mr. Ln. ThAt il rùZht.. 
~ TnOKAa. Tou worbcl here in Waamngt.oA bllt YOll àicl not 

go to Chinai 
Mr. la. That il riDlt, lir. 
Seuator TnOKA& Did. ~one go to Chinai Put of the ~ 

tions were carried on ln China, wen, tbey net t · 
Mr. Ln. Yes, sir. · 
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9312 CONGRESSIONAL RE~~SENAT.E .. JuJ:11 21 

Mx- ENOWLAND. "l'hat; 1s my, pur
PQSC, ln the hope of being able to expe
d1te tb.e tra:asaction ot: the business o! 
uie &mate, Wld at the same Ume to 
:ma!ntain the sounei pUbilc poltey, wb1Ch 
I belleve 1s mu,ortant. to have both a. 
quorum eau and a :,ea-and-nay vot.e in 
the casé of the treaties. 

Mr. President, let me mqwre U there 
~ further routine mo;'lliJ:lg business. 

The PRESIOING OPFICER. If there 
iS DO turther routl.lle mom1ng bu.smes:s, 
mommg blisîDess iS eoncIUde<i. 

EXECtJTlVE SESSION 
Mr. KNOWLA?ID. Mc. ~ent, X 

now tr10Ve tb.at the senate procee<I. ta 
CODSider executi~e business. 

The motitln wa& agreed to; and the 
Senate proeeeded t.o tbé consïderati.on 
of execu.tlve b\1$ÏDess. 

'.l"R,EATIES OF PRIENI>SBIP. COK
MERCE, AND NAVIGAT.ION 

Tbe SeDate, as in. Committ.ee of the 
Whole, proceeded to consider qte treaty, 
Exœuti.Ye R {82d COJ:1g., 1st aese.) , a. 
treaty of trlend.shlp, Q>mmet:œ. aDd 
n,.'17.lga.t1on between. tbe Ul:üted States o! 
America and Israel. t.œetller W1tb a pro~ 
tocol and an es:change of notes relatmg 
'tbefeto, ~ at W~nonAugmt 
23. 1951 (with a resen'ation> . 

Mr. mc.cENLOOPER. Mr. PzesJ.
dcxu;. let me alik the aot.ins' :n:iaJor1ty 
leader whetber be ha:s reque.11ted that 
the trea.Ues be coœidered en bloc; or 
does he tielîeve it wm be proper 1o make 
tbat :request at a la.ter time. 

Kr. KNOWI.AMl. Wb.ile the Sena• 
tor from Iowa. 'Wlll: out of the Chamber, 
tllat question wu l'aised. The sugges. 
tlon was ma.de that the disti.DgU.imed 
Senat.or trom Iowa. wbo is b&ndl1rig the 
treatles !or ~ Foreign l'tel.at.ioxi:. Cow.
mittee, m.tg:ht explaln ea.ch one. At tJJat 
ti?ne r assume tllat the reservations re
ardw the 'Q1'ÎOUS trea.tles will be dis• 
cussed. It bas been propo,sed tha.t aft.er 
the exs,laxia.tions have been ma.de, a re-, 
quest be made to have the trea.tie.s acted 
upcm in two gronps. one to be compo:,ed 
o:f tbe treaties with n:Krvatl.oos. and the 
other io be cotQl)(l$ed ot tb.e treattes 
Witbout reserrattons. 

Mr . .HIŒENLOOPER. Ven, weII. 
M.r. JOHNSON of Colotado rose. 
:ur. mCKENLOOPER.. I )'ield to the 

Sei:iator from Colorado. 
Mr. JOHNSON of Colorado. l 3hould 

lil:e to ask tht'> act.illg JQ.ajarlty lëa.cler 
wllether he belleve:s 1t woUld be prsct1-
cable and possble to bave a tulle set tor 
vot1ng on tbe treaties. 

Mr. XNOWLAND. I may say to the 
~hed. Senator from Colotado 
that,. before the della.te ba.s eo.ten sta.rted. 
Oll1 tbe trw.tiœ, l wow.d not like to sus
g-est a tlMe at whieh a. vote be takeD.. 
l do not lmow how mucb. t.ime tbe 8etla
tor !rom Iowa wiIJ. reqtûre :for t.be ex~ 
Plallaticm. I do not Jcnow how much 
adciltiooal debate senators ma:r destre 
to have. I therefore would not; wa.nt 1n 
a.ny desiree, b:v setting · a. de1mite time 
for the vote, t.o foreclœe debe.te at this 
time, before ihe Sena.te hM evei,. had 
a c;hatSCe to h.ear AXk e~lanation of the 
treaties. 

Ur. JO:BNSON' of Colorado: :r ma.y 
sa.y tt would gre&tly eonvemence an 
Benators if tllat eould be done.. "l'he 
actmg ~orlt.T leader lmo'w3 tbat JZlan:," 
Senators are engaged Jn the cllschargc 
or otbet important c:tutl.es, and tbai tlley 
are 1nterested Jn belng presen.t to ~oie 
on the treatles.. 

M'r. lCNOWLAND. I would sa.y to the 
Senator from Colorado that I: have al
ready giTea ~ce to ·the Se:nate 
that; &t the cond113Ïon of the ez:plana
tion aJld the debate. X :;hall ask fO'l: a 
quorum call, tollowmg wlllcb, I :.ba.U 
aslt for the yea.s and D83'S on the re-. 
.specttve treaties. so tba.t Senatox:s w1ll. 
be on notice prior to the voœs. 

Mr. BICK'.:&:NLOOPE.R. ! may say t.o 
the Sena.toi:- trom Colora.clo in reference 
to h.b inquïry addre3sed. to the actmg 
maJoiity leader, tb.at iso ia.r u I blow, 
every substantlaJ. objeçtion to the 
treatie.s bas beeD resol.,ed. There may 
be objeeüons of which I do not Jmow: 
thoneh 1t. has occurred to me that there 
probabJ:r 'lll'iD. not be pr(Î10Dfed deba.te 
on the treaties. 

Mr. l':resl.dent, ln dîscussing the treatl'. 
Executlve R. 82d. Congre.$5, l.$t .seasl.on,. 
Whlc.h 2S 8 treaty Of !rte.ndship, CGDl• 
merce. aDd naV!gat!on betweeu ihe 
United states of America ancl Jsn!,el. to
~etner with a protocol and a.n e:xcbazlge 
of notes relatmg theret.o. sign.ed at 
WashizlgtQn on August ~. 1951, and 
which was reported wlth Q .reserntïon. 
the sta.~en~ I proix,.,e to malte w1l1 ap.. 
piy gmerally io ail the treat1C3 to wJ:üçh 
1't$efVat.1.ons are recomme:ndèd.. 

Mr, Ple$ident, the elg.b.t treat1es now 
betore the Sena.te are pa.rt of a compre
hensive ser:tes of modem eommere1al 
treaties ~ negotJated bet:ween tbe 
United StG.tes and other m.tïons wlth 
whlcll we carry on tracte. Mme than 
130 &realies of this type have been coD.~ 
cluded slnce 1778. _CQngress has a:slœd 
that t:rea.ttes ot tms km.à be :oegotiated 
in. order t.o promote pr.ivate mvestme.nt. 

The Mutual secmit'Y Act of 1952 con• 
tained an amendment which read. in 
part. as: tollo'WS: 

T1te J)epartment ot at.\c • • • ah"11 ac:
œlmite & prog:ram 9' netr,Otlo.Ul:lg veatJc 
ol: c:om.a:u:roe an.cl 1nlde • • • wbSc:l'l .ahal1 
tnc:lude ~ to ODcwrage aXld. UCW· 
ta.te Ul~ Aow or prlnto m,,est:œom to CO'lm· 
;rie$ partk:tpt,~ 1D ~ 1Uldcr CS. 
act. 

The treaties bOW bei'ore the Sena.t.e. as 
well ag severa1 dcuble tax eonventions 
approved a week ae;o, are part and parcel 
of efforts bew&" ma.de to help Amel'ioa:t1 
busine&i develop ID&I'ket.111.l,lx-oad, service 
thœe mArlCetS, and anaJ)ge for the ln· 
vestment o! Am.ertcan t'IIJlCfs amœd. 
'The Sec:eta.r:v of Comnlerce has pointed 
'Ill> the need for conventions o! this type. 
lie wrota t.o the eommittee on J'ul1' 13, 
ln pari as foUows: 

,4mtrtea.n bUIUleaimen Who have 21:mst,. 
me~ çr -c rr:1attoc.a 'Wl"-- ~ ..... -· 
1:rlell, or wll.o a.re wntempl&tlJlg 5U<:h :rda.
ilomlllp;s, li.an: a ge.nwnc aw.11:o in JlWWII:• 
c,aa proV!81.0DII ln U:1- lreat14!8 • • • 

Thi: ~cnt :bu mado tbo ~ 
ment ot Am.!1%1c!.D. prtnt.e :toxdgn 1nTI:1Jt.• 
:ment allrœ4 oa.e ot· Ule keptonoo ot 11.Ja 
:r;oresgn ecomm:iSc pc,Ucy. au- 1D. c:1& 
plut.se vt ow _pollcy -.tn largely be dOIJ=Cl-

I: ask um.nlmow Mnsent that the let
ter ot Jilly 13, 'Written by the Secretary 
of Commel'Ce, be mserted ln~ re:tnarks 
at 1h13 point. · . 

The P.RESrDING Off'ICE:R. Is there 
oi>Jectton? .. 

'l'bere be1ng no obJectlon. the letter
was ordered to be print.ed in the R.Ecou, 
~ follows: 

"nJ:ç .S-d'C 07 Co~ 
Wcu1"ngton, Jt.11.11 J3, 19$3. 

ne lfonora.ble ~-WlcLls:T. 
01M,in,t.Gn, Committce on PordgB 

.Re14«ou, Unfüut Btatœ lkfut.te, 
Wiwwn,tcm, 1'. C. 

De.sa Mlt.. Ca.t.mx.a.N: l ap~te t.hl.a op
po:rtunity to Join 1z. :roeom.mendmg w 1oœ
comm1- tbat it Nport fa"°1'&bty - no 
......i eQmm-.(Ql trt&ts.a ncw lm4er ocm
a1derat1on. 

!'br a zrumber cf.,-:n, ,us_. budn- oom
JIIW:lity has urged tbJa Go,,a11z1u1-ot to pro
OMd as rapldl:y u poalblc wlth the ~ 
fw =od~S our tn&ty smmgamftlts 
'With. the cou:nme. "'1.th wbleh - -.10J' 
trtendly and m:a.tuall,- pn,11.tahle tnde ftla.
t1onshlp.,. Mon rccentty. the Oonpesa .ln 
aeetlon !lltl o! the M'.utual $4!clll1.tJ A.et ot 
1951-, aa amended. ha& ~ the «ue\l• 
t1ve bi'a!1c:h to ~t.e th1s program. 

American budnenmen wbc haH fn'l'flt
:ment or t:rade Nl&tiana with these countrtes, 
or who SN eont.emplatsnr such relat1o:ns1111111. 
have a. genutne st:ake 1n. :numttOUS prcm.
sions ot these traatf.es. Theœ p:o,Sdona tn
clude ihe OIM!S -wblch conœrn 1:ht: ~ 
tian or tbe!r persans and t!XOP«tJ 1D. the 
ot.b.llrecruntrtes tnvolved. the~noae 
ot t:rade and bus11:l.ess ac:ùvitles 2D. tl:l.oee 
areas. the coric:lft!om ot m.nst:m.ént and. -ze.. 
:mttt:anee of lnftltm.t.nt ~. AM the 
tre.œent et tmports ud u:i,orta. 

The Presldmt bas made the eneomase
ment ac Ali:lertcan. pn,ate i'orelgs:a lnTeat- · 
me.ut ablœd. one ot ~ ~ fit !Ils 
toreJgn econormc JIOUCJ', s- m 1bia 
phase of. our poUey ..W. largd.y be 4eJ)end• 
ent 'llpOn the degree t.o Wblcb. O\ba' COUD.• 
tries = be }'%11n.Ued. upcm 10 tü:e acitœa 
deti!gned to 1mFOve the cnmt.te tor m~ 
2DeD.t. ~e trea.t!ea betcn :,our cammmee 
tù:e a n-,;ary tmt step m use 4UeeQOZl 
of estaJ:J]11blng &r;reed &t;aD.da:rda :ror 1Zle 
vet.tmc.i Of Ul.œe .&mel1.C9lll. l>UlWlesemeD 
WhO are w1lWI& to ,encure 1:heSr capUal Ml4 
teclmotogy allroacl. 
na. commerd.al uauea ClloQ <lo no more. 

et course. ~ esti8lllW1 ihe ~ t.o 
lie aJ)plle(1 rce1proca117 117 ~ CQll.tnic~ 
gowrnmes:ua m i:lle:tle m&twa. Va.rlOU$ vthn 
UTOl'able c:olldttl.om m1lilrt lie preaeat 'bel'ore 
U141Vldual. :Crms W1ll lalm<:h ffllwn:11 w:b.en 
'tbae ~ Ç8A - l:D.to play-. Jlow'
ever, 01Jr C11ac'USllloll8 w1tb ~ bœ1-
~ !ulve te-1cd tbetr beUd' ea., the 
COJ:tCluslCJO ol oo;i:imerc1&1 Cn:&Ueo oC ~ 
iyp: W>w bdore yow ~ b one ot 
the mœt ~ s1lepa tbe Oovexnment c:NJ. 
ta1œ 1;o .td. pt1nte 'United mata to,,etgn 
lnire:stor.a. 

l'wUçulaf me:nt.loll llhould. l>e JDA4t:s ot the 
prq,oAls lletœe yow comm1ttee 10 ad.'t'lec 
an.cl oowicnt to ~ raWlcatlon ot a -tr1:&t,' 
"lrlth .t•pa:a a:wl to tb.e ""1,a.1 ot tha 192$ 
veat,- wi~ Quma.n:J. Ho..- thaS wo ha:•• 
~bllal1e4 :t.dCAdly J)Ollü;al œlationmtpf 
,rith tJle.e lm.portant lmlWlldal ot Ul.e fzeoo 
'WOl1d. 11; la boU,. approprf.atc Ml.ci ibnely w 
reeatabl.l.llh a trameworlt te, oar eoim»,et'Glal 
aud. other b~ nlatsonsJ>ipe wtth th-. 
CO'lmtrica. 

Ill ta 1//ll.'f hopc tbat JO'la' -SttM ,,.ut 
ace :A1. to repcri i..wn.111, oa ~ IIOffl1l1 
1.'eatlc:J lll<IW' u:ndcr -14oratl.on.. 

mnccrd.7 JOW,, 
&:tcl;:u.D W;r:z:Q, 

s~o/c-.-. 
ent llPOll t:tie ~ te wbl.œ otll.er ~v.mna 
c:e,n be- prevaJJ.ed. UpoA to ~ -.ctiOOII cle- Jd.'r. BI.CJCENLOOPElt. ln ecmsld_e:J'• 
llilgue<l w 10:lp?V'N'. ~e cllmatc tor ln~Cl>.~. mg thew ~ Mr. Pre31.dent, it must 
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abfp cm .the Part of auem ~ 
certa1l'1 P?Ofe:!Slons 1D t.be United States. 
I thmk the mt.erests of the trnit:A!d states 
wfil be· sened by the reservatiœla pro
posed by the Committee on Foreign :Re
lA~:D$ and I urge Members of t!le sen
atc to suwort the:se agreements. . 

Mr. President, we bave b.ad a h.ard 
yea.r ln foreïgn relations. At this time 
l 'l'Wl not onty to compliment the Sen .. 
ator from Iowa. but to compliment botb. 
Democratle and Rel>Ubllean mem.bers o! 
the committee for beinS ver:r aasid11ou., 
in t.akmg care of the wotk. with wbich 
the Committee on For~Relat1o.o., bas 
been confronted. We .bave p~ 
cleared our ca.lenda.r. Today we held a 
meetillG and ordered a number of other 
matte:rs to be reported. I thinlc tbat ia 
an evidence of wbat cooperati.on and col
labora.tien can do when we are faœd 
with tough pl'Oble:ms. 

Mr. Preaidcnt, I a.'11: tllat theœ tna
ttes tle ra.Wled • 

.Ml'. HlCKENLOOPER. Mr. Presl• 
dent, I thank: the SeDator !rom Wiscon-
8in for th!z ldnd words. r sbould like 
to mate a b?ief statement for the 1eg • 
.W.tm! Rscou. beca:use l tbmk it 1ç 1111-
J)O'rt:ult hl CODDeCtion with the securlt,
ot the United Statea. 

'l'bese trea.tl.es have been !ormulat.ed 
in sucb manner as to avOid ~ .tnterfer
ence Witll or qaali1'icat1ons of the right of 
the United states to &Jll)Jy sucb securib' 
mea.sures as it may fllld JJPCeffllry. In 
develop~ the st.a.ndard provisions of 
these treeties, the State Department 
00ll8Ulte4 with the Oefeme estabJisb
menœ. \Ile AtolD,iç Energy Commlwon, 
the commerce Department and otber 
interested agenc1es to a.ssare tbat this 
result was adequately achie9ed. 

Eacb of the treat!e.\i. as below 1ndî
cated. contains a generaI resenation 
mia.k::ing it eleu that ,io~ in the 
treaty shall be deemed to alfect the rlght 
of e1Ülc1' pa.rty to appl;f measure.s "neo
easa.r.,. to p.rot,eçt it;$ ~tial aectlrlt7 
mt.e~ .. . This clause 1s contained 1n 
the lfferal ueattes as follows: JsraeI. 
$-rtlcle XXI. pamgraph l (d); Jall&ll. ar
ticle XXI. pa:ragral)b 1 Cd) : Demnam. 
article ~. paraeyapb 1 Cd.) ; Greece. 
article :x::xm. P&,l"83mph 1 (d) : Ethio
pia, article XVI, paragraph 1 (d.> ; Ger
lDIID1, a:rt1cle m Cl>, 

In the German case, tb.is resena.tion 
1s made applicable to the 19%3 treaty. 
In the case Of Itaiy, the treab' o! ll948. 
which the œesent aareem.ent mere1y 
supplement.s as an integraJ. put tbereof. 
~ cêmta.l.DS a. suitable ~ 
("necessary for the prot.eet!.on of the 1:$

lSCJltlal .intcrc.sts of suoh Righ Contn.ct
ing Party in ttme ot natlom1 emer• 
geney," article XXIV, pa:rag:raph 1 ( ,e)) . 

TheGè treetiœ, morecwer, do not cre
ate r!ghta With ~ t.o sucb. semltive 
matters u entr.v ot persans ID con.W.ct 
with onr Ja-n resr.,ectiœ immfcration. 
aviation. telecOmmuniœtl.om, the arm.s 
tra.&, a.tomic e:uera-. or pclltical act.M.
tiea. li3ing wr,cl ~ a.:l ClEaJllPlC, KO 
article Il, paragrapb.s l Cb> and l; ar
ticle VII, puagra.ph 2; artJ.cle XXI. ~
agral)bs 1 (b), 1 (C) ,, and 5, 

I mAlœ tbat clear beœuse we were es
peclal)y sea1ous t.o see that. these trff-
tjea 1D ·no ,ra:,- o1fended. or deflttos,ed our 
1:Dherent right to m.a.ke aucb xqu1&~u.s 
or to. &:IOPtinue aw:h znu]at.wm.-for., ou.r. . . . . . . . . . . . . .. . . ., 
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fhe u.s. sidé lld.i~ats~ ths.~ the; eot=.~"'Ted. in t,=..,,e t.boug&t 
~ 1iàia rsserTa.tio:l ._...as t,, D~ ;1~~:J. f cr Z$!"i0"'.is raa~n• • ad •• 
:sot ill'tended ~o 'be a. ~i::J~·J.;t -~h.:.--?'.:t~ ~~h ~-bit~:ry a.ctioaa 
lllOllld. or coula bg tU$?1 . ~. a~ ·t._a dti'"e&t the !J"...t.-poJJes o~ the ~.y0 !'ha lJ os. aide e.ipœs1a;1 ~at t~~ ]h~·~@a in t.lta freaty o!' an 
ample securi:ty n~i!i··m:\ion. t.= g ~o\.~nr • ci.!S'il!l:t~ 9aaen'tial by the 
United State.s.. T"n~; g,dd,'id. t.~t. -;b,1 ::~ld ~$@ no ,-dv;mtsa.gs 
wba.tzsoover 1D. try~ ~ '!llla:.'~c~a'te fill the pn ~,s word.mg. and tba: 

,~7 a•tempt. to ehbo.ra~~ o:. 1~ irould. gi<rn ri-ff to Jdsappnheaaicma 
!J~st. its seope was bd.~s .ll.S..-..o~d t.~ tM d.at~ ~ the Vn.i~ecl 

States to take ~e -=sasu..~s :t~ :might conaid.~r esaantia1 Gr T.l:tal. 
1;o ».&Uonal a=ri.tyo I~ ~a.s ~:;-,ei3Gd. ~-::t there maa1. DOt be 
·tu sllgld.est implieati.<::~ t~~-r; t~~ ù'm.t4d :lt~t:•~ i• 'eoaittiJlg 
1.'tnl.f to abandon :ia:r a.:t ita pre:ia.t ses:nrity eontrol.s. e'ftll 
1;boagb. it. 1a u:sl.!kelr t;h~t ~=il 1;~!l:t:-ols .a.n ~T iacoùi~ 
w.ith a,q o~ the prona·l.~ ·:}~ th~ 'h-"taty a5 ngards tr.s .. -lis1àe.rla11Ala 
rela~iou. '.tbay «aphaaii~d ~l~t e.:u:h P~:; would Àa:te. to ·· 
dctel"miZl8~ accordiz:g ~ :it.3 Q~ d!;;;cre1;icn~ 'wha.t waa ea,.a:t.ia.l 
1:rom the T.ir.ipoi!xt of i~.s 59~"'.i't7 h~re:,;t;so ~ · Du.tch sa.id tha.'t, 
they d1d not que&ioit t~ ~r-,~;o,itici! tbat ~ach. Party wald ~Te te 
Jlli8ke it.s own de-tem!D.ation.:1, b-ut that tœy Vl.Uitad to la.y d.4>1Gl 
__. •p.ida poS't.ao" ( fhe Out-c.h ~h.eeÇ,"..:t~l;r cf!'erod re'ri.sed. wrdi:ag 
o~ SM type whicb tàay .bacl. :m~~:tior...ei'i. fhe 11oSo sida ·niucl ,tlla1; 
tba HYisiou wa.s una~~.op-t.:ù>l~.., Alter •ji~.aasiœt.9 i~ was ftJ:7 
~tativaly agreed that ar. :tpp"'°prla~-wrdad M.imzt& pr.rrisi.oa 
~ be poss1bla to l:!di :at~ ... ·{: l:.l:9.~ ~3-e. ~@e"..rl.ty .ntscna.1.~ us 
~ Sm;ancle4. -to be ab:~us~d -3~ ;~~~ ~-::.: ~ar..y vcald sake it.a .cnm. 

·. cla~erm:Lna:tdona as to w~t ~~"~:.:z·'9·-.: w!il, C!!,;Simtial for it.s seear.1.t.J' 
int:ere~&. th.a u.s. :.id-' t!J.•;,~)éid i;;~~ ~Ni~ yhieh,· -waa nni:4nlelll 
111 a di:scus:d.cJl a~ 'W!li® ti:tt-': ~iit;;;h ,;,~.:t;;,::.li1~d to giTtt PZ"i.ma.r7 
uapbasia te, the fi.rat .gJ.~~t.'to ~~ ~ç:;~~ !!, n!°erea4- NÙ'aft 
1a ·.eon1.ained in th~ t~ ~~ tü9 :l~.~..:.:L1 . ."~t9~i .MiS:t&S reportea· ~ 
illbas'SJ' de.apatchea 107 -o.! &..$1~ ? til!là .U,7 or !apat 17, 19.54,J 

pa;rai!!;Ph l(,!}. fb.9 ~ .. 1~e~ u:td ~h.at 1:h~y wuld l1k9 ~ 
tlaborak oa ~hi.s ?;J"'O"'ri~i~~ ~:! ~1 .. ;::y·1,il1:..t; <ç.h~t it ~d be mYO.k94 
1a t.he case or any • iti V'2!1 G:..:.:.u9<m7 ':J!:~:/ ;:., l~l':g ._s the 'third-party 
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')1 ,.,,t °Cl.lA-S- (! 1#- i' r.,r-.--3 
·,··:..:~.·-~u~~CT: · _la Tré&ty._o:t· Fr!endship,. n,PRarce JilDd !fadptio.r:u .. ~ on P\et-~llll""l!l;,: 

. ~ ~ td."1 ~ lfegot.tatcra. . . . ... r ~ ~ ~ tor ~-ne~œ o! ~ subj- tz:~~ waa ~ -~ the i 
· Forc.ga. .O:t.tli:e .on Februarr 15. l,954;, nr. lŒCJD,. ~ ~ the paa-t ff.'l'eral. .... , 

.. ~ beatae or illl'.less, aga1n ·serwed as cha1.r'Jlall or f.be · &111 m, te.:. !ha · 
eum:.tcNt.~ atde lfU the sa:. ·aa tbat~ in tbe. rct'enmce ~- . . .. . . . .. 

· ··· · ~ :r@i!m +i amlœ as: ~ :t2 a M':!:Pd t1 eeiss ~ Pn:tid i.t=te 
.Ar.t.icle-~ on geoeral !f:'Slêi:OMr · ·: . 

·M.àcuas1on of~ 11 Uuited ~!!.tg-~g_.,m · 

· · ··~ clè1se (a},; the ~ u.ked ~ tbis ~ · crmld net; b4t 
cq;,a.aêed to ~de p1.st.i.mms a ...U a.s gel.d and ailver on the- g1:0tmd tha:t, ~~ 
~ the @.'t!!Del"J.c. te:rm. tœ predODS Jlll!tals ~ ~ ~ platiimm-. ID ~ to, 
&· Um..'hd ~-~ ~ atated t.bat. at. preseœ p'l.a:t;t.rmm. wu not, WD& Wied. 
in ~-.:ia eoimecti.œ. ,d:th ocdDitge a,: l>addng rœ: \ho~ •• O'aitd ..... 
s1.œ·.~•ëd 1.w poaltts on. t.œ Gtœman -suggestLœ, pemH:ng ~pt. ·or~ 
b'ga;the Depadaaeaf,. Tb4, Ger.ma.œ ~ t.bb pozd.~ addiJ,& bt '111' ~ 
:t.1mt·of dtmae {a) wonM. also neeeait&te a abdlar chage iZ1 tise..,.,..,,. rit~ 

:-·. i,rc.po.tred br t22a ·1.n. ~ 1d.th Vm.'ted ~tes .uti.Cl.e xr, c .... daçdâb 2089; . 
•. J«œwr.r :~; ~ . . . . 

. Wl.~·reepect to cluse (b). (c) .ami (d)~ the acans rJCJted t'ba\· ... pnm..e.1.ollB 
~••l>leô·ahdJar ~ in OAff'" ~cle DI, ,and ~ œl7' •1•8'· (4) ·•ede<:t 
~ S)>M5tt~. they inqtrll:w:l whetber that ~ edldë~1Ul .:faet. 
t-.o ~. %h1a quaticm wu ~ "iri tbe at!1mat1n 'bJ" ~ Ui4t.e4 statu 
-td.de, 'llbièheçlaflllJd t,bat, tbo .t'int NU~ wu ~iglieci AOtal>~ to. oovw · · . 
Unlted. JI&tlmst ~' mu:h as acUon taken by. the .. ~ted statu 1n ;t!'espcmae 
'te,& tJJlO ~. e.g._,. t.àa ~ ~ -1'benu the ACCD4 ruun..tlœ 1iU -& 

~tru,J,al c.cceptiœ. I:J: N,tp:,l2H to ~ Gtœmal,.. ~ ~ tf:lnr 'Nal'ling 
·or cfe:t1:œttm -as nailahle tor '12&-.wartts -w protect, i.t. "81ent:!al secm:1.v · 
~· .. ·the United ~ a:tds ci:a1..,1W tbG no. piNd.ae ~ _or =-
~on exiaté.~or tht.• ~ Cid that ~ Jegpage bad been ~ in nl:h 

· a _._. • to 1-nt= a .1'1de area ot ~-w ~ ~ jA ~ to cllov ~or 
....,.ssar.y~ O'ftœ' an inctefhdt4 !'~. !be,' a&1ed that J10 ~-~ . . . . L -·. _J 
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j_.. ~"h tb:1.8 reu:m.ts.on ao J..,g u ~ ~ -- bath 111 
eou:ut.ri:es N!fflained. M.~, and streesed the \l'O?'d "nee.s8a?'7"' aa.d·"~al. • 1 
ha4 bet!l1 added t.o enpha:s:t ze tbat. the reBel"At.1..on wu DOt. to be ixmabd in a 
.tr.i'l'Clou JQMJJ\l«t'., . . 

The Genmma reqaeated c1.ariticat.1on ll'hether the cL..~se could be çplf.ed to 
~ a lhdted StateG export embargo ot œrtain ma®:h:iei7 w ~ g. rœ: 
im!rbncè• on~~ 1:.b,d.-i't might, 'be ~t.ed Dy- Gettuzv- to a~ 
~. The iJn:1.ted states · tea aplaine4 that. il18ot.ar aa my Vni.ied Stata 
G'bargo wae equl.:q applied to all .aat.tcms, tha J10st;.4.a:nred-cat.i.on pli:aci;>le 
1lèuI.d perta:in vit~ need of resœ-t te the secu1"1.t;r resern;ti.on. In this 
c:oœec:t.ioa tlley :nated. that ti. Fœ tre&ty lDl.der diaC!l.S81cm. 1la8 not ao azabit:J.aws 
a,r the GAff 11h1.ch œllled to el5mS:nate embargces. !Jwof'ar at1 b.port· ad ez:port , 
MgDl.ati.ans an stratepc ~ m::lgbt di.ffer betrireen cauntri.es• however_.,. ~ 

·- aecur.tty ~Gl ccmt.ained in clau.se (d.) -.,uld be appU.c:ahl.eJ and tbe;y". "1,ded 
~ tbat. eurrent. Urd:~ S-kte.s ~ regulati.oœ irere ~ to be ~ 
bf' the' secnr:tty resern.t:f.on. %be German- the:reçcm a.ccepted cla:mlea (b)• (c:)'t' 
- (et). . -. Jtegardl.J:ig clause ( e) • the GerlllJD$ agreed 1n prl :nc:;1ple wit.h 1ta ~ ~ .· • . , 
uked for a. detiuit.ion ~ •ccmtrolling intaest• •. the Um.ted States aida 
• . eated tbat. tbese vard.11111,Cst appropri.atel;y renected O'm.ted &tata ac,ae,,;tctl&• 

. ta:r., c,4 were deaf..gned to dem::r'ibe thd grwp or :ùakrest. to Tmich ~ IIIIJ~ 
of th~ boad ot df.recton were beholden. ~ ~ 'th18 11Dttl.d: be the grw:,ap .. Ill 
awa!.llg S1. _percent ot tbe ~ etock. &we"9'r',- the pesail)111ty- crxiataJ (at- . • 

., . laat. in 'the Um.ted States) wJ:usre stodd:rol.ders ovniDg leas t.ban 5l. pt'll'Oellt. of· 

.. the stcck: lld.gttt a~ az:«J."t.'dse ~ flJi.s lld.ght be tba ~ !or large · . 
i .ccapan:tes vith very id.~ md 11catten:d si.ock OliJlC'l5bip. ll',mcit• ·~tl;lnt 
i· bad bec U8ed ntbezo than "mljcr.S:tr• 1Jl the trea.v. fhey ~ ~~ tliG in 
-~:. · intenlatioœl. busfwa pract1cell ~ ~ca1.. 'URal od JD"&ctl~ eue wu. t.bat : r· . ot ~ ~œ1.tq otmetnsbi.p d1owd4.œ.. 7.b& Ger.Irma tb.ereupcm acc:çled c:Jaoe. <•>~ I 
}·. ' Ger:un ~ion to ~er ~- fe!pt.ian to hE!P:fRh J. · 

f:-' L . !be~ snuestad tbat ~h 6 (a) o! u.s. Art.1.c:la.XIV -~ 1.n_J 
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individual also holds an interest in the 
partnership that is not an interest in a 
limited partnership as a lirnited partner 
(as defined in paragraph (e)(3)(i) ofthis 
section), such as a state-law general 
partnership interest, at all times during 
the entity's taxable year ending with or 
within the individual's taxable year (or 
the portion of the entity's taxable year 
during which the individual (directly or 
indirectly) owns such interest in a 
limited partnership as a lirnited 
panner). 

(4) Effective/applicability date. This 
section applies to taxable years 
beginning on or after the date of 
publication of the Treasury decision 
adopting these rules as a final regulation 
in the Federal Register. 
* * * * * 
. Par_. 4. Section 1.469-5T paragraph (e) 
1s rev1sed to read as follows: 

§ 1.469-ST Material participation 
(temporary). 

* * * * * 
(e) Treatment of Limited Partners. 

[Reserved). See§ 1.469-5(e) for rules 
relating to this paragraph (e). 
* * * * * 

Par. 5. Section 1.469-9 paragraph 
(f)(l) is revised to read as follows: 

§ 1.469-9 Ru les for certain rentai real 
estate activities. 

* * * * * 
(f) Limited partnership interests in 

rentai real estate activities- (1) In 
general. If a taxpayer elects under 
paragraph (g) of this section to treat all 
interests in rental real estate as a single 
rental real estate activity, and at least 
one interest in rental real estate is held 
by the taxpayer as an interest in a 
limited partnership as a lirnited partner 
(within the meaning of§ 1.469- 5(e)(3)), 
the combined rental real estate activity 
of the taxpayer will be treated as an 
interest in a limited partnership as a 
limited partner for purposes of 
determining material participation. 
Accordingly, the taxpayer will not be 
treated under this section as materially 
participating in the combined rental real 
estate activity unless the taxpayer 
materially participates in the activity 
under the tests listed in§ 1.469-5(e)(2) 
( dealing with the tests for determining 
the material participation of a limited 
panner). 
* * * * * 

Steven T. Miller, 
Deputy Commissioner for Services and 
Enforcement. 
[FR Doc. 2011- 30611 Filed 11- 25-11; 8:45 am] 

BILUNG COOE 4830--01...P 

DEPARTMENT OF THE TREASURY 

31 CFR Chapter X 

RIN 1506-AB16 

Financial Crimes Enforcement 
Network; Amendment to the Bank 
Secrecy Act Regulations-lmposition 
of Special Measure Against the lslamic 
Republic of Iran as a Jurisdiction of 
Primary Money Laundering Concern 

AGENCY: Financial Crimes Enforcement 
Network, Treasury ("FinCEN"), 
Treasury. 
ACTION: Notice of proposed rulemaking. 

SUMMARY: In a notice of finding 
published elsewhere in this issue of the 
Federal Register, the Secretary of the 
Treasury, through his delegate, the 
Director of FinCEN, found that 
reasonable grounds exist for concluding 
that the Islamic Republic of Iran ("Iran") 
is a jurisdiction of primary money 
laundering concern pursuant to 31 
U.S.C. 5318A. FinCEN is issuing this 
notice of proposed rulemaking to 
impose a special measure against Iran. 
DATES: Written comments on the notice 
of proposed rulemaking must be 
submitted on or before January 27, 2012. 
ADDRESSES: You may submit comments, 
identified by RIN 1506-AB16, by any of 
the following methods: 

• FederaJE-rulemaking Portal: 
http:lwww.regulations.gov. Follow the 
instructions for submitting comments. 
Include 1506- AB16 in the submission. 
Refer to Docket Number FINCEN- 2011-
0008. 

• Mail: The Financial Crimes 
Enforcement Network, P.O. Box 39, 
Vienna, VA 22183. Include RIN 1506-
AB16 in the body of the text. Please 
submit comments by one method only. 
Comments subrnitted in response to this 
NPRM will become a matter of public 
record. Therefore, you should submit 
only information that you wish to make 
publicly available. 

Inspection of comments: Public 
comments received electronically or 
through the U. S. Postal Service sent in 
response to a notice and request for 
comment will be made available for 
public review as soon as possible on 
http://www.regulations.gov. Comments 
received may be physically inspected in 
the FinCEN reading room located in 
Vienna, Virginia. Reading room 
appointments are available weekdays 
(excluding holidays) between 10 a.m. 
and 3 p.m., by calling the Disclosure 
Officer at (703) 905- 5034 (nota toll-free 
call). 
FOR FUTHER INFORMATION CONTACT: The 
FinCEN regulatory helpline at (800) 
949- 2732 and select Option 6. 

SUPPLEMENTARY INFORMATION: 

I. Background 

A. Statutory Provisions 
On October 26, 2001, the President 

signed into law the Uniting and 
Strengthening America by Providing 
Appropriate Tools Required to Intercept 
and Obstruct Terrorism Act of 2001 (the 
"USA PATRIOT Act"), Public Law 107-
56. Title III of the USA PA TRIOT Act 
amends the anti-money laundering 
provisions of the Bank Secrecy Act 
("BSA"), codified at 12 U.S.C. 1829b 
and 1951- 1959, and 31 U.S.C. 5311-
5314, and 5316-5332, to promote the 
prevention, detection, and prosecution 
of international money laundering and 
the financing of terrorism. Regulations 
implementing the BSA appear at 31 CFR 
Chapter X. The authority of the 
Secretary of the Treasury (the 
"Secretary") to administer the BSA and 
its implementing regulations has been 
delegated to the Direct or of FinCEN .1 

Section 311 of the USA PATRIOT Act 
("section 311") added section 5318A to 
the BSA, granting the Secretary the 
authority, upon finding that reasonable 
grounds exist for concluding that a 
foreign jurisdiction, institution, class of 
transaction, or type of account is of 
"primary money laundering concern," 
to require domestic financial 
institutions and financial agencies to 
take certain "special measures" against 
the primary money laundering concern. 
Section 311 identifies factors for the 
Secretary to consider and Federal 
agencies to consult before the Secretary 
may conclude that a jurisdiction, 
institution, class of transaction, or type 
of account is of primary money 
laundering concern. The statute also 
provides sirnilar procedures, i.e., factors 
and consultation requirements, for 
selecting the specific special measmes 
to be imposed against the primary 
money laundering concern. 

Taken as a who1e, section 311 
provides the Secretary with a range of 
options that can be adapted to target 
specific money laundering and terrorist 
financing concerns most effectively. 
These options give the Secretary the 
authority to bring additional pressme on 
those jurisdictions and institutions that 
pose money laundering threats. Through 
the imposition of various special 
measures, the Secretary can gain more 
information about the jurisdictions, 
institutions, transactions, or accounts of 
concern; can more effectively monitor 
the respective jurisdictions, institutions, 

1 Therefore, references to the authority of the 
Secretary of the Treasury under section 311 of the 
USA PATRIOT Act apply equally to the Director of 
FinCEN. 

Annex 221 
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2 31 U.S.C. 5318A was amended by section 501 
of the Iran Freedom Support Act of 2006, Public 
Law 109–293. 

3 Available special measures include requiring: 
(1) Recordkeeping and reporting of certain financial 
transactions; (2) collection of information relating to 
beneficial ownership; (3) collection of information 
relating to certain payable-through accounts; (4) 
collection of information relating to certain 
correspondent accounts; and (5) prohibition or 
conditions on the opening or maintaining of 
correspondent or payable through accounts. 31 
U.S.C. 5318A(b)(l)–(5). For a complete discussion of 
the range of possible countermeasures, see 68 FR 
18917 (April 17, 2003) (proposing special measures 
against Nauru). 

4 Section 5318A(a)(4)(A) requires the Secretary to 
consult with the Chairman of the Board of 
Governors of the Federal Reserve System, any other 
appropriate Federal banking agency, the Secretary 
of State, the Securities and Exchange Commission 
(SEC), the Commodity Futures Trading Commission 
(CFTC), the National Credit Union Administration 
(NCUA), and, in the sole discretion of the Secretary, 
‘‘such other agencies and interested parties as the 
Secretary may find to be appropriate.’’ The 
consultation process must also include the Attorney 
General, if the Secretary is considering prohibiting 
or imposing conditions on domestic financial 
institutions opening or maintaining correspondent 
account relationships with the designated 
jurisdiction. 

5 See the notice of this finding published 
elsewhere today in the Federal Register. 

6 Classified information used in support of a 
section 311 finding and measure(s) may be 
submitted by Treasury to a reviewing court ex parte 
and in camera. See section 376 of the Intelligence 
Authorization Act for fiscal year 2004, Public Law 
108–177 (amending 31 U.S.C. 5318A by adding new 
paragraph (f)). 

7 In connection with this action, FinCEN 
consulted with staffs of the Federal functional 
regulators, the Department of Justice, and the 
Department of State. 

8 For purposes of the proposed rule, a 
correspondent account is defined as an account 
established to receive deposits from, or make 
payments or other disbursements on behalf of, a 
foreign bank, or handle other financial transactions 
related to the foreign bank. 

9 For a complete discussion of the sanctions 
adopted by UNSCR 1696, see ‘‘Resolution 1696,’’ 
United Nations Security Council, July 31, 2006 
(http://www.un.org/Docs/sc/unsc_
resolutions06.htm). 

10 For a complete discussion of the sanctions 
adopted by UNSCR 1737, see ‘‘Resolution 1737,’’ 
United Nations Security Council, December 23, 
2006 (http://www.un.org/Docs/sc/unsc_
resolutions06.htm). 

11 For a complete discussion of the sanctions 
adopted by UNSCR 1747, see ‘‘Resolution 1747,’’ 
United Nations Security Council, March 24, 2007 
(http://www.un.org/Docs/sc/unsc_
resolutions07.htm). 

transactions, or accounts; or can protect 
U.S. financial institutions from 
involvement with jurisdictions, 
institutions, transactions, or accounts 
that are of money laundering concern. 

Before making a finding that 
reasonable grounds exist for concluding 
that a jurisdiction is of primary money 
laundering concern, the Secretary is 
required to consult with both the 
Secretary of State and the Attorney 
General. The Secretary is also required 
by section 311, as amended,2 to 
consider ‘‘such information as the 
Secretary determines to be relevant, 
including the following potentially 
relevant factors,’’ which extend the 
Secretary’s consideration beyond 
traditional money laundering concerns 
to issues involving, inter alia, terrorist 
financing and weapons proliferation: 

• Evidence that organized criminal 
groups, international terrorists, or 
entities involved in the proliferation of 
weapons of mass destruction or 
missiles, have transacted business in 
that jurisdiction; 

• The extent to which that 
jurisdiction or financial institutions 
operating in that jurisdiction offer bank 
secrecy or special regulatory advantages 
to nonresidents or nondomiciliaries of 
that jurisdiction; 

• The substance and quality of 
administration of the bank supervisory 
and counter-money laundering laws of 
that jurisdiction; 

• The relationship between the 
volume of financial transactions 
occurring in that jurisdiction and the 
size of the economy of the jurisdiction; 

• The extent to which that 
jurisdiction is characterized as an 
offshore banking or secrecy haven by 
credible international organizations or 
multilateral expert groups; 

• Whether the United States has a 
mutual legal assistance treaty with that 
jurisdiction, and the experience of 
United States law enforcement officials 
and regulatory officials in obtaining 
information about transactions 
originating in or routed through or to 
such jurisdiction; and 

• The extent to which that 
jurisdiction is characterized by high 
levels of official or institutional 
corruption. 

If the Secretary determines that 
reasonable grounds exist for concluding 
that a jurisdiction is of primary money 
laundering concern, the Secretary must 
determine the appropriate special 
measure(s) to address the specific 
money laundering risks. Section 311 

provides a range of special measures 
that can be imposed individually, 
jointly, in any combination, and in any 
sequence.3 The Secretary’s imposition 
of special measures requires additional 
consultations to be made and factors to 
be considered. The statute requires the 
Secretary to consult with appropriate 
federal agencies and other interested 
parties 4 and to consider the following 
specific factors: 

• Whether similar action has been or 
is being taken by other nations or 
multilateral groups; 

• Whether the imposition of any 
particular special measures would 
create a significant competitive 
disadvantage, including any undue cost 
or burden associated with compliance, 
for financial institutions organized or 
licensed in the United States; 

• The extent to which the action or 
the timing of the action would have a 
significant adverse systemic impact on 
the international payment, clearance, 
and settlement system, or on legitimate 
business activities involving the 
particular jurisdiction; and 

• The effect of the action on United 
States national security and foreign 
policy. 

B. Finding 
Today, as detailed elsewhere in this 

part,5 based upon a review and analysis 
of the administrative record in this 
matter, consultations with relevant 
Federal agencies and departments, and 
after consideration of the factors 
enumerated in section 311, the Director 
of FinCEN has determined that 
reasonable grounds exist for concluding 
that the Islamic Republic of Iran is a 

jurisdiction of primary money 
laundering concern.6 

II. Imposition of Special Measure 
Against the Islamic Republic of Iran as 
a Jurisdiction of Primary Money 
Laundering Concern, Including the 
Central Bank of Iran Within the 
Definition of Iranian Banking 
Institution 

As a result of that finding, and based 
upon the additional consultations and 
the consideration of all relevant factors 
discussed in the finding and in this 
notice of proposed rulemaking, the 
Director of FinCEN has determined that 
reasonable grounds exist for the 
imposition of the fifth special measure 
authorized by section 5318A(b)(5).7 
That special measure authorizes a 
prohibition against the opening or 
maintaining of correspondent accounts 8 
by any domestic financial institution or 
agency for or on behalf of a foreign 
banking institution, if the correspondent 
account involves the targeted 
jurisdiction. A discussion of the section 
311 factors relevant to imposing this 
particular special measure follows. 

1. Whether Similar Actions Have Been 
or Will Be Taken by Other Nations or 
Multilateral Groups Against Iran 

The United Nations Security Council 
has adopted multiple resolutions 
imposing sanctions on Iran for its 
refusal to comply with international 
nuclear obligations and proliferation 
sensitive activities, including United 
Nations Security Council resolutions 
(‘‘UNSCRs’’) 1696,9 1737,10 1747,11 
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12 For a complete discussion of the sanctions 
adopted by UNSCR 1803, see ‘‘Resolution 1803,’’ 
United Nations Security Council, March 3, 2008 
(http://www.un.org/Docs/sc/unsc_
resolutions08.htm). 

13 For a complete discussion of the sanctions 
adopted by UNSCR 1929, see ‘‘Resolution 1929,’’ 
United Nations Security Council, June 9, 2010 
(http://www.un.org/Docs/sc/unsc_
resolutions10.htm). 

14 See ‘‘Resolution 1835,’’ United Nations 
Security Council, September 27, 2008 (http://www.
un.org/Docs/sc/unsc_resolutions08.htm). 

15 See ‘‘Resolution 1887,’’ United Nations 
Security Council, September 24, 2009 (http://www.
un.org/Docs/sc/unsc_resolutions09.htm). 

16 See ‘‘Resolution 1929,’’ United Nations 
Security Council, June 9, 2010 (http://www.un org/ 
Docs/sc/unsc_resolutions10.htm). 

17 In response to concerns raised by these FATF 
and IMF reports, FinCEN issued an advisory on 
October 16, 2007 to financial institutions regarding 
the heightened risk of Iranian ‘‘money laundering, 
terrorist financing, and weapons of mass 
destruction proliferation financing.’’ The advisory 
further cautioned institutions that there may be an 
increased effort by Iranian entities to circumvent 
international sanctions and related financial 
community scrutiny through the use of deceptive 
practices. See ‘‘Guidance to Financial Institutions 
on the Increasing Money Laundering Threat 
Involving Illicit Iranian Activity,’’ FinCEN, October 
16, 2007 (http://www.fincen.gov/statutes_regs/
guidance/pdf/guidance_fi_increasing_mlt_
iranian pdf). The FATF simultaneously published 
guidance to assist countries with implementation of 
UNSCRs 1737 and 1747. See ‘‘Guidance Regarding 
the Implementation of Activity-Based Financial 
Prohibitions of United Nations Security Council 
Resolution 1737,’’ October 12, 2007 (http://www.
fatf-gafi.org/dataoecd/43/17/39494050.pdf) and 
‘‘Guidance Regarding the Implementation of 
Financial Provisions of the United Nations Security 
Council Resolutions to Counter the Proliferation of 
Weapons of Mass Destruction,’’ September 5, 2007 
(http://www fatf-gafi.org/dataoecd/23/16/
39318680.pdf). 

18 See ‘‘FATF Statement on Iran,’’ The Financial 
Action Task Force, February 25, 2009 (http://www.
fatf-gafi.org/dataoecd/18/28/42242615.pdf). 

19 Id. 
20 Id. 
21 See ‘‘Circular 13/2008 (GW)—Statement of the 

FATF of 16 October 2008,’’ November 7, 2008 
(http://www.bafin.de/cln_171/nn_721228/Shared
Docs/Veroeffentlichungen/EN/Service/Circulars/rs_
0813_gw.html?_nnn=true); ‘‘February 27, 2009 
FINTRAC Advisory,’’ February 27, 2009 (http://
www.fintrac-canafe.gc.ca/publications/avs/2009-
02-27-eng.asp); ‘‘HM Treasury warns businesses of 
serious threats posed to the international financial 
system,’’ March 11, 2009 (http://webarchive.nation
alarchives.gov.uk/+/http://www.hm-treasury.gov.
uk/press_26_09.htm); ‘‘Letter from French Minister 
of Economy,’’ (http://www2.economie.gouv.fr/
directions_services/dgtpe/sanctions/sanctions
iran php); and ‘‘Bank of Italy Circular,’’ (http://
www.dt.tesoro it/it/prevenzione_reati_finanziari/). 

22 See ‘‘FATF Public Statement,’’ The Financial 
Action Task Force, October 28, 2011 (http://www.
fatf-gafi.org/document/55/0,3746,en_32250379_
32236992_48966519_1_1_1_1,00.html). 

23 Id. 

24 Id. 
25 ‘‘Update on the Continuing Illicit Finance 

Threat Emanating From Iran,’’ FinCEN, June 22, 
2010 (http://www.fincen.gov/statutes_regs/
guidance/html/fin-2010-a008.html). 

1803,12 and 1929.13 All resolutions were 
reaffirmed in 2008, 2009, and 2010 
through UNSCRs 1835,14 1887,15 and 
1929,16 respectively. 

Iran’s serious deficiencies with 
respect to anti-money laundering/ 
countering the financing of terrorism 
(‘‘AML/CFT’’) controls have long been 
highlighted by numerous international 
bodies and government agencies. 
Starting in October 2007, the Financial 
Action Task Force (‘‘FATF’’) has issued 
a series of public statements expressing 
its concern that Iran’s lack of a 
comprehensive AML/CFT regime 
represents a significant vulnerability 
within the international financial 
system. The statements further called 
upon Iran to address those deficiencies 
with urgency, and called upon FATF- 
member countries to advise their 
institutions to conduct enhanced due 
diligence with respect to the risks 
associated with Iran’s deficiencies.17 

The FATF has been particularly 
concerned with Iran’s failure to address 
the risk of terrorist financing, and 
starting in February 2009, the FATF 
called upon its members and urged all 

jurisdictions to apply effective counter- 
measures to protect their financial 
sectors from the terrorist financing risks 
emanating from Iran.18 In addition, the 
FATF advised jurisdictions to protect 
correspondent relationships from being 
used to bypass or evade counter- 
measures and risk mitigation practices, 
and to take into account money 
laundering and financing of terrorism 
risks when considering requests by 
Iranian financial institutions to open 
branches and subsidiaries in their 
jurisdictions.19 The FATF also called on 
its members and other jurisdictions to 
advise their financial institutions to give 
special attention to business 
relationships and transactions with Iran, 
including Iranian companies and 
financial institutions.20 Over the past 
three years, the FATF has repeatedly 
reiterated these concerns and reaffirmed 
its call for FATF-member countries and 
all jurisdictions to implement 
countermeasures to protect the 
international financial system from the 
terrorist financing risk emanating from 
Iran. In response, numerous countries, 
including all G7 countries, have issued 
advisories to their financial 
institutions.21 

The FATF’s most recent statement in 
October 2011 reiterated, with a renewed 
urgency, its concern regarding Iran’s 
failure to address the risk of terrorist 
financing and the serious threat this 
poses to the integrity to the 
international financial system.22 The 
FATF reaffirmed its February 2009 call 
to apply effective countermeasures to 
protect their financial sectors from ML/ 
FT risks emanating from Iran, and 
further called upon its members to 
consider the steps already taken and 
possible additional safeguards or 
strengthen existing ones.23 In addition, 

the FATF stated that, if Iran fails to take 
concrete steps to improve its AML/CFT 
regime, the FATF will consider calling 
on its members and urging all 
jurisdictions to strengthen 
countermeasures in February 2012.24 
The numerous calls by the FATF for 
Iran to urgently address its terrorist 
financing vulnerability, coupled with 
the extensive record of Iranian entities 
using the financial system to finance 
terrorism, proliferation activities, and 
other illicit activity,25 raises significant 
concern over the willingness or ability 
of Iran to establish adequate controls to 
counter terrorist financing. 

Although none of these actions to 
sanction Iran prohibit domestic 
financial institutions and agencies from 
opening or maintaining a correspondent 
account for or on behalf of any financial 
institution in Iran, or require the type of 
special due diligence outlined in this 
proposed rulemaking, FinCEN 
encourages other countries or 
multilateral groups to take similar 
action based on the findings contained 
in this rulemaking. 

2. Whether the Imposition of the Fifth 
Special Measure Would Create a 
Significant Competitive Disadvantage, 
Including Any Undue Cost or Burden 
Associated With Compliance, for 
Financial Institutions Organized or 
Licensed in the United States 

The fifth special measure sought to be 
imposed by this rulemaking would 
prohibit covered financial institutions 
from opening and maintaining 
correspondent accounts for, or on behalf 
of, Iranian banking institutions. As a 
corollary to this measure, covered 
financial institutions also would be 
required to take reasonable steps to 
apply special due diligence, as set forth 
below, to all of their correspondent 
accounts to help ensure that no such 
account is being used indirectly to 
provide services to an Iranian banking 
institution. FinCEN does not expect the 
burden associated with these 
requirements to be significant given that 
U.S. financial institutions have long 
been subject to sanctions regulations 
prohibiting the provision of 
correspondent account services for 
banking institutions in Iran. There is a 
minimal burden involved in 
transmitting a one-time notice to certain 
correspondent account holders 
concerning the prohibition on indirectly 
providing services to Iranian banking 
institutions. In addition, U.S. financial 
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26 For a more complete discussion of prohibited 
and non-prohibited transactions, see http:// 
www.treas.gov/ofac. 

27 See 31 CFR 1010.605(c)(2)(i)(A)–(B). 
28 See 31 CFR 1010.605(c)(2)(ii)–(iv). 
29 See 31 CFR 1010.605(f)(1)–(2). 

institutions generally apply some degree 
of due diligence in screening their 
transactions and accounts, often through 
the use of commercially available 
software such as that used for 
compliance with the economic 
sanctions programs administered by the 
Office of Foreign Assets Control (OFAC) 
of the Department of the Treasury. As 
explained in more detail in the section- 
by-section analysis below, financial 
institutions should, if necessary, be able 
to easily adapt their current screening 
procedures to comply with this special 
measure. Thus, the special due 
diligence that would be required by this 
rulemaking is not expected to impose a 
significant additional burden upon U.S. 
financial institutions. 

3. The Extent To Which the Proposed 
Action or Timing of the Action Will 
Have a Significant Adverse Systemic 
Impact on the International Payment, 
Clearance, and Settlement System, or on 
Legitimate Business Activities of Iran 

Banking institutions in Iran generally 
are not major participants in the 
international payment system and are 
not relied upon by the international 
banking community for clearance or 
settlement services. Additionally, given 
the preexisting OFAC and international 
sanctions on Iran and certain Iranian 
banking institutions, it is unlikely that 
these new measures or the timing of the 
new measures will have a significant 
impact on the international payment, 
clearance, and settlement system. 
Financial transactions between the 
United States and Iran pertaining to 
licensed agricultural and medical 
exports to Iran, as well as other licensed 
transactions or transactions exempted or 
not prohibited from the scope of OFAC 
sanctions, may continue under the rule 
as proposed.26 Legitimate pre-existing 
personal investments held by Iranian 
residents in the United States that do 
not involve Iranian banking institutions 
will be unaffected. Consequently, in 
light of the reasons for imposing this 
special measure, FinCEN does not 
believe that it will impose an undue 
burden on legitimate business activities. 

4. The Effect of the Proposed Action on 
United States National Security and 
Foreign Policy 

The exclusion from the U.S. financial 
system of jurisdictions that serve as 
conduits for significant money 
laundering activity, for the financing of 
terrorism or weapons of mass 
destruction or their delivery systems, 

and for other financial crimes enhances 
U.S. national security by making it more 
difficult for terrorists and money 
launderers to access the substantial 
resources of the U.S. financial system. 
To the extent that this action serves as 
an additional tool in preventing Iran 
from accessing the U.S. financial 
system, the proposed action supports 
and upholds U.S. national security and 
foreign policy goals. More generally, the 
imposition of the fifth special measure 
would complement the U.S. 
Government’s worldwide efforts to 
expose and disrupt international money 
laundering and terrorist financing. 

Therefore, pursuant to the finding of 
the Director of FinCEN that Iran is a 
jurisdiction of primary money 
laundering concern, and after 
conducting the required consultations 
and weighing the relevant factors, 
FinCEN has determined that reasonable 
grounds exist for imposing the fifth 
special measure authorized by 31 U.S.C. 
5318A(b)(5) against Iran. 

III. Section-by-Section Analysis 

The proposed rule would prohibit 
covered financial institutions from 
establishing, maintaining, or managing 
in the United States any correspondent 
account for, or on behalf of, banking 
institutions in Iran. As a corollary to 
this prohibition, covered financial 
institutions would be required to apply 
special due diligence to their 
correspondent accounts to guard against 
their improper indirect use by Iranian 
banking institutions. At a minimum, 
that special due diligence must include 
two elements. First, a covered financial 
institution must notify those 
correspondent account holders that the 
covered financial institution knows or 
has reason to know provide services to 
Iranian banking institutions, that such 
correspondents may not provide Iranian 
banking institutions with access to the 
correspondent account maintained at 
the covered financial institution. 
Second, a covered financial institution 
must take reasonable steps to identify 
any indirect use of its correspondent 
accounts by Iranian banking 
institutions, to the extent that such 
indirect use can be determined from 
transactional records maintained by the 
covered financial institution in the 
normal course of business. A covered 
financial institution should take a risk- 
based approach when deciding what, if 
any, additional due diligence measures 
it should adopt to guard against the 
improper indirect use of its 
correspondent accounts by Iranian 
banking institutions, based on risk 
factors such as the type of services it 

offers and the geographic locations of its 
correspondents. 

A. 1010.657(a)—Definitions 

1. Correspondent Account 

Section 1010.657(a)(1) defines the 
term ‘‘correspondent account’’ by 
reference to the definition contained in 
31 CFR 1010.605(c)(1)(ii). Section 
1010.605(c)(1)(ii) defines a 
correspondent account to mean: 

• An account established to receive 
deposits from, or make payments or other 
disbursements on behalf of, a foreign bank, 
or handle other financial transactions related 
to the foreign bank. 

In the case of a U.S. depository 
institution, this broad definition 
includes most types of banking 
relationships between a U.S. depository 
institution and a foreign bank that are 
established to provide regular services, 
dealings, and other financial 
transactions including demand deposit, 
savings deposit, or other transaction or 
asset accounts, and credit accounts or 
other extensions of credit.27 

In the case of securities broker- 
dealers, futures commission merchants, 
introducing brokers in commodities, 
and investment companies that are 
open-end companies (mutual funds), we 
are using the same definition of 
‘‘account’’ for purposes of this rule as 
was established in the final rule 
implementing section 312 of the USA 
PATRIOT Act.28 

2. Covered Financial Institution 

Section 1010.657(a)(2) of the 
proposed rule defines ‘‘covered 
financial institution’’ with the same 
definition used in the final rule 
implementing section 312 of the USA 
PATRIOT Act,29 which in general 
includes the following: 

• An insured bank (as defined in 
section 3(h) of the Federal Deposit 
Insurance Act (12 U.S.C. 1813(h)); 

• A commercial bank; 
• An agency or branch of a foreign 

bank in the United States; 
• A federally insured credit union; 
• A credit union; 
• A savings association; 
• A corporation acting under section 

25A of the Federal Reserve Act (12 
U.S.C. 611); 

• A trust bank or trust company that 
is federally regulated and is subject to 
an anti-money laundering program 
requirements; 

• A broker or dealer in securities 
registered, or required to be registered, 
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30 Prior regulations that have applied Section 311 
special measures to jurisdictions of primary money 
laundering concern have not included the 
jurisdiction’s central bank within the scope of the 
regulation. However, in the case of the Islamic 
Republic of Iran, this inclusion is justified due to 
the deceptive practices the Central Bank of Iran 
engages in and encourages among Iranian state- 
owned banks. This behavior is discussed in the 
notice of finding that the Islamic Republic of Iran 
is a jurisdiction of primary money laundering 
concern published elsewhere today in the Federal 
Register. See footnote 5, supra. 

31 Again, for purposes of the proposed rule, a 
correspondent account is defined as an account 
established to receive deposits from, or make 
payments or other disbursements on behalf of, a 
foreign bank, or handle other financial transactions 
related to the foreign bank. 

with the Securities and Exchange 
Commission under the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et 
seq.), except persons who register 
pursuant to section 15(b)(11) of the 
Securities Exchange Act of 1934; 

• A futures commission merchant or 
an introducing broker registered, or 
required to be registered, with the 
Commodity Futures Trading 
Commission under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), except 
persons who register pursuant to section 
4(f)(a)(2) of the Commodity Exchange 
Act; 

• A private banker; and 
• A mutual fund. 

3. Iranian Banking Institution 

Section 1010.657(a)(3) of the 
proposed rule defines a foreign bank as 
that term is defined in 1010.100(u). An 
Iranian banking institution shall mean 
any foreign bank chartered by Iran, 
including any branches, offices, or 
subsidiaries of such bank operating in 
any jurisdiction, and any branch or 
office within Iran of any foreign bank 
licensed by Iran. In addition, the Central 
Bank of Iran (Bank Markazi Iran),30 as 
well as any foreign bank of which more 
than 50 percent of the voting stock or 
analogous interest is owned by two or 
more foreign banks chartered by Iran, 
shall be considered an Iranian banking 
institution. For purposes of this rule, a 
subsidiary shall mean a company of 
which more than 50 percent of the 
voting stock or analogous interest is 
directly or indirectly owned by another 
company. 

A covered financial institution should 
take commercially reasonable measures 
to determine whether it maintains a 
correspondent account for an Iranian 
banking institution, including a branch, 
office, or subsidiary of an Iranian 
banking institution. 

B. 1010.657(b)—Requirements for 
Covered Financial Institutions 

For purposes of complying with the 
proposed rule’s prohibition on the 
opening or maintaining of 
correspondent accounts for, or on behalf 
of, Iranian banking institutions, FinCEN 
expects that a covered financial 

institution will take such steps that a 
reasonable and prudent financial 
institution would take to protect itself 
from loan fraud or other fraud or loss 
based on misidentification of a person’s 
status. 

1. Prohibition on Direct Use of 
Correspondent Accounts 

Section 1010.657(b)(1) of the 
proposed rule requires all covered 
financial institutions to terminate any 
correspondent account that is 
established, maintained, administered, 
or managed in the United States for, or 
on behalf of, Iranian banking 
institutions, provided that the account 
is not blocked under any Executive 
Order issued pursuant to the 
International Emergency Economic 
Powers Act (50 U.S.C. 1701 et seq.) 
(IEEPA) or under 31 CFR Chapter V. The 
prohibition would require all covered 
financial institutions to review their 
account records to ensure that they 
maintain no accounts directly for, or on 
behalf of, an Iranian banking institution. 

2. Special Due Diligence of 
Correspondent Accounts To Prohibit 
Improper Indirect Use 

As a corollary to the prohibition on 
maintaining correspondent accounts 
directly for Iranian banking institutions, 
proposed section 1010.657(b)(2) 
requires a covered financial institution 
to apply special due diligence to its 
correspondent accounts 31 that is 
reasonably designed to guard against 
their improper indirect use by Iranian 
banking institutions. At a minimum, 
that special due diligence must include 
notifying those correspondent account 
holders that the covered financial 
institution knows or has reason to know 
provide services to Iranian banking 
institutions, that such correspondents 
generally may not provide Iranian 
banking institutions with access to the 
correspondent account maintained at 
the covered financial institution. A 
covered financial institution would, for 
example, have knowledge that the 
correspondents provide such access to 
Iranian banking institutions through 
transaction screening software or 
through the processing of Iranian 
transactions under OFAC licenses. A 
covered financial institution may satisfy 
this requirement by transmitting the 
following notice to its correspondent 
account holders that it knows or has 

reason to know provide services to 
Iranian banking institutions: 

Notice: Pursuant to U.S. regulations issued 
under section 311 of the USA PATRIOT Act, 
31 CFR 1010.657, we are prohibited from 
establishing, maintaining, administering or 
managing a correspondent account for, or on 
behalf of, an Iranian banking institution or 
any of its subsidiaries. The regulations also 
require us to notify you that you may not 
provide an Iranian banking institution or any 
of its subsidiaries with access to the 
correspondent account you hold at our 
financial institution other than for the 
purpose of processing transactions that are 
authorized, exempt, or not prohibited 
pursuant to any Executive Order issued 
under the International Emergency Economic 
Powers Act (50 U.S.C. 1701 et seq.) or 31 
C F.R. Chapter V. If we become aware that an 
Iranian banking institution or any of its 
subsidiaries is indirectly using the 
correspondent account you hold at our 
financial institution for transactions other 
than those specified above, we will be 
required to take appropriate steps to prevent 
such access, including terminating your 
account. 

The purpose of the notice requirement 
is to help ensure cooperation from 
correspondent account holders in 
denying Iranian banking institutions 
access to the U.S. financial system. 
However, FinCEN does not require or 
expect a covered financial institution to 
obtain a certification from any of its 
correspondent account holders that 
indirect access will not be provided in 
order to comply with this notice 
requirement. Instead, methods of 
compliance with the notice requirement 
could include, for example, transmitting 
a one-time notice by mail, fax, or email 
to certain of the covered financial 
institution’s correspondent account 
customers, informing them that they 
may not provide Iranian banking 
institutions with access to the covered 
financial institution’s correspondent 
account, or including such information 
in the next regularly occurring 
transmittal from the covered financial 
institution to those correspondent 
account holders. FinCEN specifically 
solicits comments on the form and 
scope of the notice that would be 
required under the rule. FinCEN also 
requests comment as to whether a one- 
time notice will be sufficient to ensure 
cooperation from correspondent account 
holders in denying Iranian banking 
institutions access to the financial 
system, as well as the incremental costs 
that financial institutions would incur if 
this rule required an annual notice. 

A covered financial institution also 
would be required under this 
rulemaking to take reasonable steps to 
identify any indirect use of its 
correspondent accounts by Iranian 
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banking institutions, to the extent that 
such indirect use can be determined 
from transactional records maintained 
by the covered financial institution in 
the normal course of business. For 
example, a covered financial institution 
would be expected to apply an 
appropriate screening mechanism to be 
able to identify a funds transfer order 
that on its face listed an Iranian banking 
institution as the originator’s or 
beneficiary’s financial institution, or 
otherwise referenced an Iranian banking 
institution in a manner detectable under 
the financial institution’s normal 
screening processes. An appropriate 
screening mechanism could be the 
mechanism used by a covered financial 
institution to comply with various legal 
requirements, such as the commercially 
available software programs used to 
comply with the economic sanctions 
programs administered by OFAC. 
FinCEN specifically solicits comments 
on the requirement under the proposed 
rule that covered financial institutions 
take reasonable steps to screen their 
correspondent accounts in order to 
identify any indirect use of such 
accounts by Iranian banking 
institutions. 

Notifying certain correspondent 
account holders and taking reasonable 
steps to identify any indirect use of its 
correspondent accounts by Iranian 
banking institutions in the manner 
discussed above are the minimum due 
diligence requirements under the 
proposed rule. Beyond these minimum 
steps, a covered financial institution 
should adopt a risk-based approach for 
determining what, if any, additional due 
diligence measures it should implement 
to guard against the improper indirect 
use of its correspondent accounts by 
Iranian banking institutions, based on 
risk factors such as the type of services 
it offers and the geographic locations of 
its correspondent account holders. 

A covered financial institution that 
obtains knowledge that a correspondent 
account is being used by a foreign bank 
to provide indirect access to an Iranian 
banking institution must take all 
appropriate steps to prevent such 
indirect access, including the 
notification of its correspondent account 
holder per section 1010.657(b)(2)(i)(A) 
and, where necessary, terminating the 
correspondent account. However, this 
provision does not require financial 
institutions to prevent indirect access to 
correspondent accounts when such 
access is necessary to conduct 
transactions involving Iranian banking 
institutions that are: (1) Authorized 
pursuant to Executive Orders issued 
under IEEPA or pursuant to 31 CFR 
Chapter V, including transactions 

authorized by the Office of Foreign 
Assets Control; (2), exempted from the 
prohibitions of such authority; or (3) not 
prohibited by such authority. 

A covered financial institution may 
afford the foreign bank a reasonable 
opportunity to take corrective action 
prior to terminating the correspondent 
account. Should the foreign bank refuse 
to comply, or if the covered financial 
institution cannot obtain adequate 
assurances that Iranian banking 
institutions will no longer be able to 
improperly access the correspondent 
account, the covered financial 
institution must terminate the account 
within a commercially reasonable time. 
This means that the covered financial 
institution should not permit the foreign 
bank to establish any new positions or 
execute any transactions through the 
account, other than those necessary to 
close the account. A covered financial 
institution may reestablish an account 
closed under the proposed rule if it 
determines that the account will not be 
used to provide improper indirect 
access to an Iranian banking institution. 
FinCEN specifically solicits comments 
on the requirement under the proposed 
rule that covered financial institutions 
prevent improper indirect access to 
Iranian banking institutions, once such 
indirect access is identified. 

3. Reporting Not Required 
Section 1010.657(b)(3) of the 

proposed rule clarifies that the rule does 
not impose any reporting requirement 
upon any covered financial institution 
that is not otherwise required by 
applicable law or regulation. A covered 
financial institution must, however, 
document its compliance with the 
requirement that it notify those 
correspondent account holders that the 
covered financial institution knows or 
has reason to know provide services to 
Iranian banking institutions, that such 
correspondents may not provide Iranian 
banking institutions with improper 
access to the correspondent account 
maintained at the covered financial 
institution. 

IV. Request for Comments 
FinCEN invites comments on all 

aspects of the proposal to prohibit the 
opening or maintaining of 
correspondent accounts for or on behalf 
of Iranian banking institutions, and 
specifically invites comments on the 
following matters: 

1. The form and scope of the notice 
to certain correspondent account 
holders that would be required under 
the rule and whether a one-time notice 
will be sufficient to ensure cooperation 
from correspondent account holders in 

denying Iranian banking institutions 
access to the financial system, and the 
incremental costs that financial 
institutions would incur if this rule 
required an annual notice; 

2. The appropriate scope of the 
proposed requirement for a covered 
financial institution to take reasonable 
steps to identify any indirect use of its 
correspondent accounts by Iranian 
banking institutions; 

3. The appropriate steps a covered 
financial institution should take once it 
identifies an indirect use of one of its 
correspondent accounts by an Iranian 
banking institution; and 

4. The impact of the proposed special 
measure upon legitimate transactions 
with Iran involving, in particular, U.S. 
persons and entities; foreign persons, 
entities, and governments; and 
multilateral organizations doing 
legitimate business with persons or 
entities operating in Iran. 

V. Regulatory Flexibility Act 
It is hereby certified that this 

proposed rule will not have a significant 
economic impact on a substantial 
number of small entities. Given that 
U.S. financial institutions have long 
been subject to sanctions regulations 
prohibiting the provision of 
correspondent account services for 
banking institutions in Iran, FinCEN 
assesses that the prohibition on 
maintaining such accounts will not have 
a significant impact on a substantial 
number of small entities. In addition, all 
U.S. persons, including U.S. financial 
institutions, currently must exercise 
some degree of due diligence in order to 
comply with various legal requirements. 
The tools used for such purposes, 
including commercially available 
software used to comply with the 
economic sanctions programs 
administered by OFAC, can easily be 
modified to monitor for the use of 
correspondent accounts by Iranian 
banking institutions. Thus, the special 
due diligence that would be required by 
this rulemaking—i.e., the one-time 
transmittal of notice to certain 
correspondent account holders and the 
screening of transactions to identify any 
indirect use of correspondent accounts, 
is not expected to impose a significant 
additional economic burden upon small 
U.S. financial institutions. FinCEN 
invites comments from members of the 
public who believe there will be a 
significant economic impact on small 
entities. 

VI. Paperwork Reduction Act 
The collection of information 

contained in this proposed rule is being 
submitted to the Office of Management 
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and Budget for review in accordance 
with the Paperwork Reduction Act of 
1995 (44 U.S.C. 3507(d)). Comments on 
the collection of information should be 
sent to the Desk Officer for the 
Department of Treasury, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Paperwork Reduction Project (1506), 
Washington, DC 20503 (or by email to 
oira_submission@omb.eop.gov) with a 
copy to FinCEN by mail or email at the 
addresses previously specified. 
Comments should be submitted by one 
method only. Comments on the 
collection of information should be 
received by January 27, 2012. In 
accordance with the requirements of the 
Paperwork Reduction Act of 1995, 44 
U.S.C. 3506(c)(2)(A), and its 
implementing regulations, 5 CFR part 
1320, the following information 
concerning the collection of information 
as required by 31 CFR 1010.657 is 
presented to assist those persons 
wishing to comment on the information 
collection. 

The collection of information in this 
proposed rule is in 1010.657(b)(2)(i) and 
1010.657(b)(3)(i). The notification 
requirement in 1010.657(b)(2)(i) is 
intended to ensure cooperation from 
correspondent account holders in 
denying Iranian banking institutions 
access to the U.S. financial system. The 
information required to be maintained 
by 1010.657(b)(3)(i) will be used by 
federal agencies and certain self- 
regulatory organizations to verify 
compliance by covered financial 
institutions with the provisions of 31 
CFR 1010.657. The class of financial 
institutions affected by the notification 
requirement is identical to the class of 
financial institutions affected by the 
recordkeeping requirement. The 
collection of information is mandatory. 

Description of Affected Financial 
Institutions: Banks, broker-dealers in 
securities, futures commission 
merchants and introducing brokers, and 
mutual funds maintaining 
correspondent accounts. 

Estimated Number of Affected 
Financial Institutions: 5,000. 

Estimated Average Annual Burden 
Hours per Affected Financial 
Institution: The estimated average 
burden associated with the collection of 
information in this proposed rule is one 
hour per affected financial institution. 

Estimated Total Annual Burden: 
5,000 hours. 

FinCEN specifically invites comments 
on: (a) Whether the proposed collection 
of information is necessary for the 
proper performance of the mission of 
FinCEN, including whether the 
information shall have practical utility; 

(b) the accuracy of FinCEN’s estimate of 
the burden of the proposed collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information required to be maintained; 
(d) ways to minimize the burden of the 
required collection of information, 
including through the use of automated 
collection techniques or other forms of 
information technology; and (e) 
estimates of capital or start-up costs and 
costs of operation, maintenance, and 
purchase of services to maintain the 
information. 

VII. Executive Order 12866 
The proposed rule is not a significant 

regulatory action for purposes of 
Executive Order 12866, ‘‘Regulatory 
Planning and Review.’’ 

List of Subjects in 31 CFR Chapter X 
Administrative practice and 

procedure, Banks and banking, Brokers, 
Counter-money laundering, Counter- 
terrorism, Foreign banking, Iran. 

Authority and Issuance 
For the reasons set forth in the 

preamble, chapter X of title 31 of the 
Code of Federal Regulations is proposed 
to be amended as follows: 

Chapter X—Financial Recordkeeping and 
Reporting of Currency and Financial 
Transactions 

1. The authority citation for chapter X 
is amended to read as follows: 

Authority: 12 U.S.C. 1829b and 1951– 
1959; 31 U.S.C. 5311–5314, 5316–5332 Title 
III, secs. 311, 312, 313, 314, 319, 326, 352, 
Pub. L. 107–56, 115 Stat. 307. 

2. Subpart F of Chapter X is amended 
by adding new § 1010.657 under the 
undesignated center heading ‘‘SPECIAL 
DUE DILIGENCE FOR 
CORRESPONDENT ACCOUNTS AND 
PRIVATE BANKING ACCOUNTS’’ to 
read as follows: 

§ 1010.657 Special measures against the 
Islamic Republic of Iran. 

(a) Definitions. For purposes of this 
section: 

(1) Correspondent account has the 
same meaning as provided in 
§ 1010.605(c)(1)(ii). 

(2) Covered financial institution has 
the same meaning as provided in 
§ 1010.605(f)(1)–(2). 

(3) Foreign bank has the same 
meaning as 1010.100(u). 

(4) Iranian banking institution means 
the following: 

(i) Any foreign bank chartered by Iran, 
including any branches, offices, or 
subsidiaries of such bank operating in 
any jurisdiction, and any branch or 
office within Iran of any foreign bank 
licensed by Iran; 

(ii) The Central Bank of Iran (Bank 
Markazi Iran); and 

(iii) Any foreign bank of which more 
than 50 percent of the voting stock or 
analogous interest is owned by two or 
more foreign banks chartered by Iran. 

(5) Subsidiary means a company of 
which more than 50 percent of the 
voting stock or analogous interest is 
owned by another company. 

(b) Requirements for covered financial 
institutions. 

(1) Prohibition on direct use of 
correspondent accounts. A covered 
financial institution shall terminate any 
correspondent account that is 
established, maintained, administered, 
or managed in the United States for, or 
on behalf of, an Iranian banking 
institution, provided that the account is 
not blocked under any Executive Order 
issued pursuant to the International 
Emergency Economic Powers Act (50 
U.S.C. 1701 et seq.) (IEEPA) or under 31 
CFR Chapter V. 

(2) Special due diligence of 
correspondent accounts to prohibit 
improper indirect use. 

(i) A covered financial institution 
shall apply special due diligence to its 
correspondent accounts that is 
reasonably designed to guard against 
their improper indirect use by Iranian 
banking institutions. At a minimum, 
that special due diligence must include: 

(A) Notifying those correspondent 
account holders that the covered 
financial institution knows or has 
reason to know provide services to 
Iranian banking institutions, that such 
correspondents generally may not 
provide Iranian banking institutions 
with access to the correspondent 
account maintained at the covered 
financial institution; and 

(B) Taking reasonable steps to identify 
any indirect use of its correspondent 
accounts by Iranian banking 
institutions, to the extent that such 
indirect use can be determined from 
transactional records maintained in the 
covered financial institution’s normal 
course of business. 

(ii) A covered financial institution 
shall take a risk-based approach when 
deciding what, if any, other due 
diligence measures it should adopt to 
guard against the improper indirect use 
of its correspondent accounts by Iranian 
banking institutions. 

(iii) A covered financial institution 
that obtains knowledge that a 
correspondent account is being used by 
the foreign bank to provide indirect 
access to an Iranian banking institution, 
shall take all appropriate steps to 
prevent such indirect access, including 
the notification of its correspondent 
account holder under paragraph 
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(b)(2)(i)(A) of this section and, where 
necessary, terminating the 
correspondent account, except to the 
extent that such indirect access to the 
correspondent accounts is necessary to 
conduct transactions involving Iranian 
banking institutions that are: (1) 
Authorized pursuant to Executive 
Orders issued under IEEPA or pursuant 
to 31 CFR Chapter V, including 
transactions authorized by the Office of 
Foreign Assets Control; (2), exempted 
from the prohibitions of such authority; 
or (3) not prohibited by such authority. 

(3) Recordkeeping and reporting. 
(i) A covered financial institution is 

required to document its compliance 
with the notice requirement set forth in 
paragraph (b)(2)(i)(A) of this section. 

(ii) Nothing in this section shall 
require a covered financial institution to 
report any information not otherwise 
required to be reported by law or 
regulation. 

Dated: November 18, 2011. 
James H. Freis, Jr., 
Director, Financial Crimes Enforcement 
Network. 
[FR Doc. 2011–30331 Filed 11–25–11; 8:45 am] 

BILLING CODE 4810–02–P 

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[EPA–R04–OAR–2010–0017–201014(b) & 
EPA–R04–OAR–2010–0018–201001(b); 
FRL–9495–8] 

Approval and Promulgation of Air 
Quality Implementation Plans: South 
Carolina; Negative Declarations for 
Groups I, II, III and IV Control 
Techniques Guidelines; and 
Reasonably Available Control 
Technology 

AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 

SUMMARY: EPA is proposing to approve 
several State Implementation Plan (SIP) 
revisions submitted by the South 
Carolina Department of Health and 
Environmental Control (SC DHEC). 
These revisions establish reasonably 
available control technology (RACT) 
requirements for the three major sources 
located in the portion of York County, 
South Carolina that is within the bi-state 
Charlotte-Gastonia-Rock Hill, North 
Carolina-South Carolina 1997 8-hour 
ozone nonattainment area that either 
emit volatile organic compounds, 
nitrogen oxides or both. The bi-state 
Charlotte-Gastonia-Rock Hill 1997 8- 

hour ozone nonattainment area is 
hereinafter referred to as the ‘‘bi-state 
Charlotte Area.’’ In addition, South 
Carolina’s SIP revisions include 
negative declarations for certain source 
categories for which EPA has control 
technique guidelines, meaning that SC 
DHEC has concluded that no such 
sources are located in that portion of the 
nonattainment area. EPA has evaluated 
the proposed revisions to South 
Carolina’s SIP, and has preliminarily 
concluded that they are consistent with 
statutory and regulatory requirements 
and EPA guidance. 
DATES: Written comments must be 
received on or before December 28, 
2011. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA–R04– 
OAR–2010–0017 and EPA–R04–OAR– 
2010–0018 by one of the following 
methods: 

1. http://www.regulations.gov: Follow 
the online instructions for submitting 
comments. 

2. Email: benjamin.lynorae@epa.gov. 
3. Fax: (404) 562–9019. 
4. Mail: ‘‘EPA–R04–OAR–2010–0017’’ 

for comments regarding the RACT 
demonstration and the negative 
declarations for Groups I and I CTG. 
‘‘EPA–R04–OAR–2010–0018’’ for 
comments regarding the negative 
declarations for Groups III and IV CTG. 
Regulatory Development Section, Air 
Planning Branch, Air, Pesticides and 
Toxics Management Division, U.S. 
Environmental Protection Agency, 
Region 4, 61 Forsyth Street SW., 
Atlanta, Georgia 30303–8960. 

5. Hand Delivery or Courier: Lynorae 
Benjamin, Regulatory Development 
Section, Air Planning Branch, Air, 
Pesticides and Toxics Management 
Division, U.S. Environmental Protection 
Agency, Region 4, 61 Forsyth Street 
SW., Atlanta, Georgia 30303–8960. Such 
deliveries are only accepted during the 
Regional Office’s normal hours of 
operation. The Regional Office’s official 
hours of business are Monday through 
Friday, 8:30 to 4:30, excluding Federal 
holidays. 

Please see the direct final rule which 
is located in the Rules section of this 
Federal Register for detailed 
instructions on how to submit 
comments. 

FOR FURTHER INFORMATION CONTACT: Zuri 
Farngalo, Regulatory Development 
Section, Air Planning Branch, Air, 
Pesticides and Toxics Management 
Division, U.S. Environmental Protection 
Agency, Region 4, 61 Forsyth Street 
SW., Atlanta, Georgia 30303–8960. Zuri 
Farngalo may be reached by phone at 

(404) 562–9152 or by electronic mail 
address farngalo.zuri@epa.gov. 
SUPPLEMENTARY INFORMATION: On March 
12, 2008, EPA issued a revised ozone 
NAAQS. See 73 FR 16436. EPA 
subsequently announced a 
reconsideration of the 2008 NAAQS, 
and proposed new 8-hour ozone 
NAAQS in January 2010. See 75 Fr 
2938. In September 2011, EPA withdrew 
the proposed reconsidered NAAQS and 
began implementation of the 2008 
NAAQS. The current action, however, is 
being taken to address requirements 
under the 1997 ozone NAAQS for a 
portion of York County, South Carolina. 
Requirements for the bi-state Charlotte 
Area under the 2008 NAAQS will be 
addressed in the future. 

For additional information see the 
direct final rule which is published in 
the Rules Section of this Federal 
Register. In the Final Rules Section of 
this Federal Register, EPA is approving 
the State’s SIP revision as a direct final 
rule without prior proposal because the 
Agency views this as a noncontroversial 
submittal and anticipates no adverse 
comments. A detailed rationale for the 
approval is set forth in the direct final 
rule. If no adverse comments are 
received in response to this rule, no 
further activity is contemplated. If EPA 
receives adverse comments, the direct 
final rule will be withdrawn and all 
public comments received will be 
addressed in a subsequent final rule 
based on this proposed rule. EPA will 
not institute a second comment period 
on this document. Any parties 
interested in commenting on this 
document should do so at this time. 

Dated: November 7, 2011. 
A. Stanley Meiburg, 
Acting Regional Administrator, Region 4. 
[FR Doc. 2011–30297 Filed 11–25–11; 8:45 am] 

BILLING CODE 6560–50–P 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Part 73 

[MM Docket No. 99–325; DA 11–1832] 

FM Asymmetric Sideband Operation 
and Associated Technical Studies 

AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 

SUMMARY: In this document, the Federal 
Communications Commission seeks 
comment on a request by certain private 
parties, identified below, that the 
Commission authorize voluntary 
asymmetric digital sideband power for 
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FATF Public Statement - 28 October 2011

Send Print Tweet

Paris, 28 October 2011 -  The Financial AcƟon Task Force (FATF) is the global standard seƫng body for anƟ-money laundering and combaƟng the financing of terrorism
(AML/CFT). In order to protect the internaƟonal financial system from ML/FT risks and to encourage greater compliance with the AML/CFT standards, the FATF
idenƟfied jurisdicƟons that have strategic deficiencies and works with them to address those deficiencies that pose a risk to the internaƟonal financial system.

JurisdicƟons subject to a FATF call on its members and other jurisdicƟons to apply counter-measures to protect the internaƟonal financial system from the on-going
and substanƟal money laundering and terrorist financing (ML/TF) risks emanaƟng from the jurisdicƟons*.

Iran 
DemocraƟc People's Republic of Korea (DPRK)

JurisdicƟons with strategic AML/CFT deficiencies that have not made sufficient progress in addressing the deficiencies or have not commiƩed to an acƟon plan
developed with the FATF to address the deficiencies**. The FATF calls on its members to consider the risks arising from the deficiencies associated with each
jurisdicƟon, as described below.

Cuba** 
Bolivia 
Ethiopia 
Kenya 
Myanmar 
Nigeria 
São Tomé and Príncipe 
Sri Lanka 
Syria 
Turkey

* The FATF has previously issued public statements calling for counter-measures on Iran and DPRK. Those statements are updated below.

**Cuba has not engaged with the FATF in the process.

Iran
The FATF, with a renewed urgency, is parƟcularly and excepƟonally concerned about Iran’s failure to address the risk of terrorist financing and the serious threat this
poses to the integrity of the internaƟonal financial system, despite Iran’s engagement with the FATF.

The FATF reaffirms its call on members and urges all jurisdicƟons to advise their financial insƟtuƟons to give special aƩenƟon to business relaƟonships and transacƟons
with Iran, including Iranian companies and financial insƟtuƟons. In addiƟon to enhanced scruƟny, the FATF reaffirms its 25 February 2009 call on its members and urges
all jurisdicƟons to apply effecƟve counter-measures to protect their financial sectors from money laundering and financing of terrorism (ML/FT) risks emanaƟng from
Iran. FATF conƟnues to urge jurisdicƟons to protect against correspondent relaƟonships being used to bypass or evade counter-measures and risk miƟgaƟon pracƟces
and to take into account ML/FT risks when considering requests by Iranian financial insƟtuƟons to open branches and subsidiaries in their jurisdicƟon. Due to the
conƟnuing terrorist financing threat emanaƟng from Iran, jurisdicƟons should consider the steps already taken and possible addiƟonal safeguards or strengthen
exisƟng ones.

The FATF urges Iran to immediately and meaningfully address its AML/CFT deficiencies, in parƟcular by criminalising terrorist financing and effecƟvely implemenƟng
suspicious transacƟons reporƟng (STR) requirements. If Iran fails to take concrete steps to improve its CFT regime, the FATF will consider calling on its members and
urging all jurisdicƟons to strengthen counter-measures in February 2012.

DemocraƟc People's Republic of Korea (DPRK)
The FATF remains concerned by the DPRK’s failure to address the significant deficiencies in its anƟ-money laundering and combaƟng the financing of terrorism
(AML/CFT) regime and the serious threat this poses to the integrity of the internaƟonal financial system. The FATF urges the DPRK to immediately and meaningfully
address its AML/CFT deficiencies.

The FATF reaffirms its call on its members and urges all jurisdicƟons to advise their financial insƟtuƟons to give special aƩenƟon to business relaƟonships and
transacƟons with the DPRK, including DPRK companies and financial insƟtuƟons. In addiƟon to enhanced scruƟny, the FATF further calls on its members and urges all
jurisdicƟons to apply effecƟve counter-measures to protect their financial sectors from money laundering and financing of terrorism (ML/FT) risks emanaƟng from the
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DPRK. JurisdicƟons should also protect against correspondent relaƟonships being used to bypass or evade counter-measures and risk miƟgaƟon pracƟces, and take into
account ML/FT risks when considering requests by DPRK financial insƟtuƟons to open branches and subsidiaries in their jurisdicƟon. 
The FATF remains prepared to engage directly in assisƟng the DPRK to address its AML/CFT deficiencies, including through the FATF Secretariat.

________________________

Cuba
Cuba has not commiƩed to the AML/CFT internaƟonal standards, nor has it construcƟvely engaged with the FATF. The FATF has idenƟfied Cuba as having strategic
AML/CFT deficiencies that pose a risk to the internaƟonal financial system. The FATF urges Cuba to develop an AML/CFT regime in line with internaƟonal standards, and
is ready to work with the Cuban authoriƟes to this end.

________________________

Bolivia
Bolivia has taken steps towards improving its AML/CFT regime, including by enacƟng new CFT legislaƟon. However, despite Bolivia’s high-level poliƟcal commitment to
work with the FATF and GAFISUD to address its strategic AML/CFT deficiencies, Bolivia has not made sufficient progress in implemenƟng its acƟon plan, and certain
strategic AML/CFT deficiencies remain. Bolivia should work on addressing these deficiencies including by: (1) ensuring adequate criminalisaƟon of money laundering
(RecommendaƟon 1); (2) adequately criminalising terrorist financing (Special RecommendaƟon II); (3) establishing and implemenƟng an adequate legal framework for
idenƟfying and freezing terrorist assets (Special RecommendaƟon III); and (4) establishing a fully operaƟonal and effecƟve Financial Intelligence Unit (RecommendaƟon
26). The FATF encourages Bolivia to address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.

Ethiopia
Despite Ethiopia’s high-level poliƟcal commitment to work with the FATF to address its strategic AML/CFT deficiencies, Ethiopia has not made sufficient progress in
implemenƟng its acƟon plan, and certain strategic AML/CFT deficiencies remain. Ethiopia should work on addressing these deficiencies, including by: (1) adequately
criminalising money laundering and terrorist financing (RecommendaƟon 1 and Special RecommendaƟon II); (2) establishing and implemenƟng an adequate legal
framework and procedures to idenƟfy and freeze terrorist assets (Special RecommendaƟon III); (3) ensuring a fully operaƟonal and effecƟvely funcƟoning Financial
Intelligence Unit (RecommendaƟon 26); (4) raising awareness of AML/CFT issues within the law enforcement community (RecommendaƟon 27); and (5) implemenƟng
effecƟve, proporƟonate and dissuasive sancƟons in order to deal with natural or legal persons that do not comply with the naƟonal AML/CFT requirements
(RecommendaƟon 17). The FATF encourages Ethiopia to address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.

Kenya
Despite Kenya’s high-level poliƟcal commitment to work with the FATF and ESAAMLG to address its strategic AML/CFT deficiencies, Kenya has not made sufficient
progress in implemenƟng its acƟon plan, and certain strategic AML/CFT deficiencies remain. Kenya should work on addressing these deficiencies, including by: (1)
adequately criminalising terrorist financing (Special RecommendaƟon II); (2) ensuring a fully operaƟonal and effecƟvely funcƟoning Financial Intelligence Unit
(RecommendaƟon 26); (3) establishing and implemenƟng an adequate legal framework for idenƟfying and freezing terrorist assets (Special RecommendaƟon III); (4)
raising awareness of AML/CFT issues within the law enforcement community (RecommendaƟon 27); and (5) implemenƟng effecƟve, proporƟonate and dissuasive
sancƟons in order to deal with natural or legal persons that do not comply with the naƟonal AML/CFT requirements (RecommendaƟon 17). The FATF encourages Kenya
to address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan, including by implemenƟng the AML legislaƟon and seƫng up its FIU.

Myanmar
Despite Myanmar’s high-level poliƟcal commitment to work with the FATF and APG to address its strategic AML/CFT deficiencies, Myanmar has not made sufficient
progress in implemenƟng its acƟon plan, and certain strategic AML/CFT deficiencies remain. Myanmar should work on addressing these deficiencies, including by: (1)
adequately criminalising terrorist financing (Special RecommendaƟon II); (2) establishing and implemenƟng adequate procedures to idenƟfy and freeze terrorist assets
(Special RecommendaƟon III); (3) further strengthening the extradiƟon framework in relaƟon to terrorist financing (RecommendaƟon 35 and Special RecommendaƟon
I); (4) ensuring a fully operaƟonal and effecƟvely funcƟoning Financial Intelligence Unit (RecommendaƟon 26); (5) enhancing financial transparency (RecommendaƟon
4); and (6) strengthening customer due diligence measures (RecommendaƟon 5). The FATF encourages Myanmar to address its remaining deficiencies and conƟnue the
process of implemenƟng its acƟon plan.

Nigeria
Nigeria has taken steps towards improving its AML/CFT regime, including by enacƟng AML/CFT legislaƟon. However, despite Nigeria’s high-level poliƟcal commitment
to work with the FATF and GIABA to address its strategic AML/CFT deficiencies, Nigeria has not made sufficient progress in implemenƟng its acƟon plan, and certain
strategic deficiencies remain. Nigeria should work on addressing these deficiencies, including by: (1) adequately criminalising money laundering and terrorist financing
(RecommendaƟon 1 and Special RecommendaƟon II); (2) implemenƟng adequate procedures to idenƟfy and freeze terrorist assets (Special RecommendaƟon III); (3)
ensuring that relevant laws or regulaƟons address deficiencies in customer due diligence requirements and that they apply to all financial insƟtuƟons
(RecommendaƟon 5); and (4) conƟnuing to improve the overall supervisory framework for AML/CFT (RecommendaƟon 23). The FATF encourages Nigeria to address its
remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.

São Tomé and Príncipe
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Despite São Tomé and Príncipe’s high-level poliƟcal commitment to work with the FATF to address its strategic AML/CFT deficiencies, São Tomé and Príncipe has not
made sufficient progress in implemenƟng its acƟon plan, and certain strategic deficiencies remain. São Tomé and Príncipe should work on addressing these
deficiencies, including by: (1) adequately criminalising money laundering and terrorist financing (RecommendaƟon 1 and Special RecommendaƟon II); (2) establishing a
fully operaƟonal and effecƟvely funcƟoning Financial Intelligence Unit (RecommendaƟon 26); (3) ensuring that financial insƟtuƟons and DNFBPs are subject to
adequate AML/CFT regulaƟon and supervision, and that a competent authority or competent authoriƟes have been designated to ensure compliance with AML/CFT
requirements (RecommendaƟons 23, 24 and 29); (4) implemenƟng effecƟve, proporƟonate and dissuasive sancƟons in order to deal with natural or legal persons that
do not comply with the naƟonal AML/CFT requirements (RecommendaƟon 17); and (5) taking the necessary acƟon to gain membership of GIABA. The FATF encourages
São Tomé and Príncipe to address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.

Sri Lanka
Sri Lanka has taken steps towards improving its AML/CFT regime, including by enacƟng AML/CFT amendments. However, despite Sri Lanka’s high-level poliƟcal
commitment to work with the FATF and APG to address its strategic AML/CFT deficiencies, Sri Lanka has not made sufficient progress in implemenƟng its acƟon plan,
and certain strategic AML/CFT deficiencies remain. Sri Lanka should work on addressing these deficiencies, including by: (1) adequately criminalising terrorist financing
and addressing the remaining deficiencies with regard to the criminalisaƟon of money laundering (Special RecommendaƟon II and RecommendaƟon 1); and (2)
establishing and implemenƟng adequate procedures to idenƟfy and freeze terrorist assets (Special RecommendaƟon III). The FATF encourages Sri Lanka to address its
remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan, including by conƟnuing to work on its AML/CFT legislaƟon.

Syria
Syria has taken significant steps towards improving its AML/CFT regime, including by improving the legal arrangements for freezing terrorist assets. However, despite
Syria’s high-level poliƟcal commitment to work with the FATF and MENAFATF to address its strategic AML/CFT deficiencies, Syria has not made sufficient progress in
implemenƟng its acƟon plan, and certain strategic AML/CFT deficiencies remain. Syria should work on addressing its deficiencies, including by: (1) adopƟng adequate
measures to implement and enforce the 1999 InternaƟonal ConvenƟon for the Suppression of Financing of Terrorism (Special RecommendaƟon I); (2) implemenƟng
adequate procedures for idenƟfying and freezing terrorist assets (Special RecommendaƟon III); (3) ensuring that financial insƟtuƟons are aware of and comply with
their obligaƟons to file suspicious transacƟon reports in relaƟon to ML and FT (RecommendaƟon 13 and Special RecommendaƟon IV); and (4) ensuring that
appropriate laws and procedures are in place to provide mutual legal assistance (RecommendaƟons 36-38, Special RecommendaƟon V). The FATF encourages Syria to
address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.

Turkey
Turkey has taken steps towards improving its AML/CFT regime, including by submiƫng CFT legislaƟon to Parliament. Despite Turkey’s high-level poliƟcal commitment
to work with the FATF to address its strategic AML/CFT deficiencies, Turkey has not made sufficient progress in implemenƟng its acƟon plan, and certain strategic
AML/CFT deficiencies remain. Turkey should work on addressing these deficiencies, including by: (1) adequately criminalising terrorist financing (Special
RecommendaƟon II); and (2) implemenƟng an adequate legal framework for idenƟfying and freezing terrorist assets (Special RecommendaƟon III). The FATF
encourages Turkey to address its remaining deficiencies and conƟnue the process of implemenƟng its acƟon plan.
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This map is for illustrative purposes and is without prejudice to the status of or sovereignty over any territory, to the delimitation of international frontiers and boundaries and to the name of any 
territory, city or areas. 

On the basis of the results of the review by the International Co-operation Review Group (ICRG), the FATF identifies jurisdictions with strategic AML/CFT deficiencies in the 

following public documents that are issued three times a year: FATF Public Statement (call for action) and lmproving Global AML/ CFT Compliance: On-going Process (other monitored 

jurisdictions). 

Related publications ) 

High-risk and non-cooperative jurisdictions: 

Call for action Other monitored jurisdictions 

Afghanistan • 
Bosnia and Herzegovina • 
Democratic People's Republic of Korea (DPRK) • 
Ethiopia • 
Iran • 
Iraq • 
Lao People's Democratic Republic • 
Syria • 
Uganda • 
Vanuatu • 
Yemen • 
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