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GENERAL INTRODUCTION

1. The present Rejoinder is submitted in accordance with Article 45(2) of the Rules of Court
and the Court’s Orders of 8 October 2021, 8 April 2022, 15 December 2022, and 3
February 2023.

2. Asexplained in the Russian Federation’s Counter-Memorial, Ukraine’s claims under the
International Convention for the Suppression of the Financing of Terrorism (the
“ICSFT”) and the International Convention on the Elimination of All Forms of Racial
Discrimination (the “CERD”) are without merit and should be dismissed in their entirety.
Pursuant to Article 49(3) of the Rules of Court, this Rejoinder does not repeat the
arguments set out in the Counter-Memorial (which are maintained in full), but is instead
limited to responding to Ukraine’s Reply, focusing on “the issues that still divide” the

Parties.

3. Before going into the substance of Ukraine’s claims as they have been recast in the Reply,

some introductory observations are in order:

(@ The Russian Federation’s approach in the present case is straightforward. It consists
of: (i) interpreting the scope and content of the obligations arising under the ICSFT
and the CERD in accordance with the rules enshrined in the Vienna Convention on
the Law of Treaties (the “VCLT”); (i1) pointing to the evidentiary standards
applicable in order to establish a breach of those obligations; and (iii) demonstrating
that Ukraine’s allegations do not fall within the scope of the relevant treaties and
do not meet the necessary evidentiary threshold. Interestingly, Ukraine refers to the
Russian Federation’s approach as “legalistic” and suggests that it seeks to avoid
responsibility.! If by “legalistic” Ukraine means that the Russian Federation’s
position is in accordance with the existing law, then it would appear that no real
disagreement exists between the Parties, and that Ukraine attempts to put forward
a case that cannot be sustained in law. Furthermore, the question is not one of the
Russian Federation trying to “avoid” international responsibility, as Ukraine

improperly tries to characterise the Russian Federation’s position. Like in any other

! See Reply, 911-13.
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(b)

(©)

(d)

case before the Court, what must be determined is simply whether a State is

responsible for a violation of international law or not.

Instead of properly engaging with the Russian Federation’s legal arguments,
Ukraine seeks to rely on the political context and portrays this case as concerning
“a brazen and comprehensive assault on human rights and international law in the
territory of Ukraine” and a “fundamental disregard for the human rights of the
people of Ukraine”.? Thus, Ukraine’s Reply is replete with irrelevant accusations
of “unlawful aggression against Ukraine”, “unlawful occupation of Ukrainian

territory” and violations of international humanitarian law, which, as the Court

already established, do not form part of the subject-matter of the present Case.’

The Reply reveals Ukraine’s true purpose in pursuing these proceedings. Indeed,
Ukraine is not genuinely concerned with the question whether the Russian
Federation complied with its obligations under the ICSFT and the CERD (which it
always did), or with the question what the Court may decide on important issues
relating to terrorist financing and racial discrimination. Ukraine’s claims have
instead been artificially constructed as part of Ukraine’s broader “lawfare”
campaign against the Russian Federation, which concerns issues that are manifestly
not governed by these treaties. It is as self-evident that Ukraine’s real goal is
challenging the legal status of Crimea, branding the people in the Donbass region
who oppose the oppression of the Kiev regime as “terrorists”, and even having the

Court characterise the Russian Federation as a “terrorist State”.

The absurdity of Ukraine’s claims is further highlighted by the fact that Ukraine
itself has been, and continues to be, engaged in the same kind of actions that it
alleges to be in violation of the ICSFT and the CERD. Since 2014, the Ukrainian
Armed Forces (the “UAF”) have carried out constant shelling and bombing against
residential areas and civilian infrastructure — including schools and hospitals —

thereby killing and wounding thousands of civilians, including children, women

2 Reply, 714.

3 See Application of the International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian
Federation), Provisional Measures, Order of 19 April 2017, I.C.J. Reports 2017 (“Order of 19 April 2017”), pp.
113, 172, 9916, 76; Preliminary Objections, Judgment of 8 November 2019, [.C.J. Reports 2019 (“Judgment of 8
November 2019”), pp. 577, 585, 4929, 59.
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and the elderly. Ukraine has blocked vital supplies of food, water, and medicine to
the people of Donbass and Crimea, causing an immeasurable humanitarian crisis.
It has persecuted Russians in Donbass and now in the entirety of Ukraine.
Alarmingly, the Ukrainian Government supports and promotes Neo-Nazi ideology
inherited from World War 11 collaborators and criminals, which is contrary to the
very spirit of the CERD.

(e) At each stage of the proceedings Ukraine has attempted to recast its claims.
Whether the Russian Federation financed “terrorist activities” in Donbass or
whether there was an alleged “campaign of racial discrimination” in Crimea appears
no longer to be the focus of Ukraine’s case. Instead, in its Reply Ukraine
concentrated on alleged incidents of non-cooperation under the ICSFT and on
individual allegations of discrimination under the CERD, which Ukraine apparently

considers to be easier to prove.

(f)  No matter what the strategy of Ukraine is, its case under each of the treaties in
question is manifestly without merit. At the provisional measures stage, the Court
found most of Ukraine’s claims to be implausible. Since then, Ukraine has failed

to provide any legal argument or evidence that would lead to a different conclusion.

(@) Asthe Russian Federation noted in its Counter-Memorial, Ukraine’s Application to
the International Court of Justice of 16 January 2017 formally concerns alleged
violations of both the ICSFT and the CERD. However, it actually concerns two
entirely separate cases which have in common only the use of the Court’s forum in

an attempt to stigmatise the Russian Federation.

4.  This Rejoinder is divided into two parts: Part One shows that Ukraine has not established
any violation of the ICSFT by the Russian Federation; and Part Two demonstrates that

Ukraine has not established any violation of the CERD by the Russian Federation.

5. The Russian Federation reserves the right to ask the Court for authorisation to make
further arguments and to submit further evidence, including in response to any material
that Ukraine reserved the right to submit under Article 56(2) of the Rules of the Court.*

4 Reply, 9.
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l. INTRODUCTION

6.  Ukraine’s arguments on the ICSFT have significantly changed since the Memorial.
Initially, Ukraine’s primary argument was that the Russian Federation financed terrorist
activities in Ukraine. The Court, however, then found in its Judgment of 8 November
2019 that the “financing by a State of acts of terrorism is not addressed by the ICSFT”
and “lies outside the scope of the Convention”. In light of the limited scope of the ICSFT
as set out by the Court, Ukraine was forced to recast its legal arguments and now
concentrates on allegations of non-cooperation by the Russian Federation in combating

of alleged terrorist-funding activities.

7.  Before addressing Ukraine’s Reply, some preliminary observations regarding the context

of the present case are warranted.
A. THE Coup D’ETAT IN KIEV

8.  In its Reply, Ukraine continues to mispresent the events of 2014 that led to serious
developments in the years that followed. It does this in order to place responsibility on
the Russian Federation for its own illegal and unreasonable decisions and actions. At the
same time, Ukraine seeks artificially to tie the ICSFT with these events, which the

Convention has in reality nothing to do with.

9.  As the Russian Federation explained in the Counter-Memorial, the armed conflict in
Donbass arose out of an unconstitutional upheaval in Kiev, where radical armed groups
deeply rooted in Nazi ideology with the aid and political support of the US and several
EU States overthrew the legitimate government and imposed a new nationalist, openly

anti-Russian regime.

10. What Ukraine now calls a peaceful “Revolution of Dignity” was known in 2014 as the
“Maidan”. It was a series of protests that took place in Kiev at the end of 2013 and
gathered broad support from a number of Western countries. One of the pretexts for this
long face-off between the Ukrainian Government and its opposition was the decision by
the former President Yanukovich to suspend preparations to sign an association

agreement with the European Union. The real problem was, however, created by the

5 Judgment of 8 November 2019, p. 585, 959.
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opposition in Ukraine, which sought to confront the Ukrainian people with a stark but
fictitious choice: Ukraine moves ahead either with Europe or with the Russian Federation.
As the Russian Federation previously explained to the Court, this false choice largely split

the country.®

11. The initial wave of violence started in early 2014 in the West of Ukraine and was
instigated by radical extremist movements with Neo-Nazi backgrounds. Many of these
groups were actively nurtured with open funding from Western countries, primarily the
United States. Thus, according to Victoria Nuland, US’ Assistant Secretary of State, the
United States spent $5 billion in Ukraine on “promotion of democracy” and “related
projects” between 1991 and 2013.7 Substantial sums were funnelled through the
USAID,® Freedom House and the NED, all of which are funded by the US Government.®

12. Thus, in January 2014, radicals blocked regional State administrations in the West of
Ukraine, regional Departments of the Ministry of Interior and the Security Service of
Ukraine (the “SBU”), police stations and other public buildings. On 23 January 2014,
they stormed into the Lvov State Regional Administration and forced its head to write a
letter of resignation.’® By 24 January 2014, the State Administrations had been taken in
at least 6 more regional centres.!* On 19 February 2014, further administrative buildings

were forcefully seized, including military postings.'? In particular, the activists in Lvov

6 See Application of the International Convention for the Suppression of the Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian
Federation), Verbatim Record, 7 March 2017, 97 (Kolodkin).

"YouTube, Victoria Nuland's Admits Washington Has Spent $5 Billion to “Subvert Ukraine” (9 February 2014),
available at: https://www.youtube.com/watch?v=U2fYcHLouXY (Annex 297).

8 U.S. Agency for International Development, Ukraine, available at: https://www.usaid.gov/ukraine (Annex 178).

9 See National Endowment for Democracy, Ukraine, available at:
https://web.archive.org/web/20140831044648/http://www ned.org/where-we-work/eurasia/ukraine (Annex 179).

10 Unian.ua, In Lvov activists continue to block the RSA building, “Berkut” bases and internal troops (24 January
2014), available at: https://www.unian.ua/politics/875962-u-lvovi-aktivisti-prodovjuyut-blokuvati-budivlyu-oda-
bazi-berkutu-i-vnutrishnih-viysk.html (Annex 298); DailyLviv.com, Lvov Regional State Administration and
“Berkut” and Internal Troops bases are being blocked (24 January 2014), available at:
https://dailylviv.com/news/polityka/u-lvovi-blokuyut-prymishchennya-oda-i-bazy-berkutu-ta-vv-video-3969
(Annex 299).

11 Ternopol, Khmelnitskiy, Rovno, Chernovtsy, Zhitomir, and lvano-Frankovsk. Two more were blocked in Lutsk
and Uzhhorod. See TSN, Map of seizures of regional state administrations in Ukraine: eight regions are under
the control of demonstrators (24 January 2014), available at: https://tsn.ua/politika/karta-zahoplen-oda-v-
ukrayini-visim-regioniv-opinilisya-pid-kontrolem-demonstrantiv-331198 html (Annex 300).

12 BBC.com, Regions of Ukraine: West rises up, East calls to “stop extremists” (19 February 2014), available at:
https://www.bbc.com/ukrainian/politics/2014/02/140219_regions_conflict_reaction_or.
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took control of the city prosecutor's office, the building of the Ministry of Internal Affairs,
the headquarters of the SBU and the military unit No. 4114 of the Internal Troops of
Ukraine. As a result of negotiations between the radicals and the leadership of the
military unit, an agreement was reached that the security forces would leave the military
unit unarmed.®® The Defence Ministry’s military arsenal was looted.’* Armed groups of
extremists, many of whom had criminal records and/or combat experience continued

arriving in Kiev.

13. The Maidan leaders (A. Yatsenyuk, A. Turchinov, V. Klichko, O. Tyagnibok, D. Yarosh
etc.) organised the siege of the Cabinet of Ministers of Ukraine and an attempted storm
of the Office of the President of Ukraine. The leading forces of these actions were the
Right Sector (whose leader was D. Yarosh) and the “All-Ukraine Union” (VO) Svoboda
(whose leader was O. Tyagnibok), which find their origins in Ukraine’s Nazi

collaborators, notorious as accomplices in the heinous crimes of the Second World War.

14. The Right Sector and the VO Svoboda formed the core of the so-called “Samooborona
Maidanu” (“Maidan Self-Defence”). Organised violence against the police became
widespread: thousands of radicals used Molotov cocktails and policemen were burned
and injured. The tragic culmination came on 18-22 February 2014, when more than 100
people were killed, including at least 13 police officers due to sniper fire. These tragic
events were demonstrated in Ukraine on Fire, a documentary film released in 2016 by

the US Academy Award winning film director and Vietnam War veteran Oliver Stone.*®

TSN, In Lvov protesters seize main law enforcement buildings and weapons arsenal (19 February 2014),
available at: https://tsn.ua/ukrayina/u-lvovi-protestuvalniki-zahopili-golovni-budivli-silovikiv-ta-arsenal-zbroyi-
335205.html (Annex 398).

14 Unian.ua, Military warehouses with weapons burn in Lvov (19 February 2014), available at:
https://www.unian.ua/politics/886677-u-Ivovi-goryat-viyskovi-skladi-zi-zbroeyu.html (Annex 188).

5 |. Lopatonok,  O.Stone, Ukraine on Fire, Documentary  (2016), available  at:
https://watchdocumentaries.com/ukraine-on-fire/; See also The World, Who Were the Maidan Snipers? (14 March
2014), available at: https://theworld.org/stories/2014-03-14/who-were-maidan-snipers (Annex 180); BBC News
Ukraine, The Maidan Shooting: a Participant’s Account (13 February 2015), available at:
https://www.bbc.com/ukrainian/ukraine_in_russian/2015/02/150213 ru_s_maidan_shooting (Annex 181).

Page 17 out of 541



15. The Ukrainian authorities never properly investigated or prosecuted the Maidan

shootings.!® Moreover, the protesters involved in violent acts were later amnestied.*’

16. The Court had an opportunity to review the technologies of the power change with an

18

outside interference.*® In particular the Court studied a copy of a CIA “Psychological

Operations” manual explaining, inter alia, how to foment civil unrest to bring down a
target government. In the section on “Control of mass concentrations and meetings”, the

following guidance is given (inter alia):

“If possible, professional criminals will be hired to carry out specific selective
'jobs'. Specific tasks will be assigned to others, in order to create a 'martyr' for
the cause, taking the demonstrators to a confrontation with the authorities, in
order to bring about uprisings or shootings, which will cause the death of one
or more persons, who would become the martyrs, a situation that should be
made use of immediately against the régime, in order to create greater

conflicts”. 1

16 The UN Human Rights Monitoring Mission in Ukraine concluded in its Briefing note dated 19 February 2019
that “Five years after the end of the Maidan protests accountability for the killings and violent deaths of 84
protestors, a man who did not participate in the protests, and 13 law enforcement officers is yet to be achieved.
The investigation into the killing of 17 protestors and 13 law enforcement officers has still to identify individual
perpetrators. Only one person has been found guilty of unintentional killing of a protestor. Two others were found
guilty of hooliganism in relation to an incident that resulted in the killing of another protestor... HRMMU notes
that investigations into the killing of the law enforcement officers during Maidan protests have been particularly
ineffective... The trials in the Maidan-related proceedings are protracted... Government of Ukraine is doing too
little to ensure the prompt, independent and impartial investigation and prosecution of the Killings perpetrated
during Maidan protests”. See UN Human Rights Monitoring Mission in Ukraine, Briefing note Accountability for
Killings and Violent Deaths during the Maidan Protests, 20 February 2019, 994, 13-14, 16, available at:
https://ukraine.un.org/en/108759-briefing-note-accountability-killings-and-violent-deaths-during-maidan-
protests.

The International Advisory Panel established by the Secretary General of the Council of Europe to oversee
investigations of the crimes committed during Maidan also concluded that new Ukrainian government failed to
promptly conduct the Maidan investigations: “The Panel considers that substantial progress has not been made in
the investigations into the violent incidents during the Maidan demonstrations... As has been widely
acknowledged, there has been a clear lack of public confidence in Ukraine in any such investigation. On the
contrary, there has been a widespread perception of impunity on the part of the law enforcement agencies and of
an unwillingness or inability on the part of the investigatory authorities to bring to justice those responsible for the
deaths and injuries”. See Report of the International Advisory Panel on its review of the Maidan Investigations,
31 March 2015, 9535, 536, available at: https://rm.coe.int/ CoOERMPublicCommonSearchServices
/DisplayDCTMContent?documentld=09000016802f038b.

17 Law of Ukraine No. 743-VII “On Preventing the Prosecution and Punishment of Persons in Connection with
the Events that Occurred during Peaceful Assemblies and on Invalidating Certain Laws of Ukraine”, 21 February
2014, available at: https://zakon.rada.gov.ua/go/743-18 (Annex 468).

18 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment. I.C.J. Reports 1986 , p. 66, 4118: “The Court will ... concentrate its attention on the other manual, that
on ‘Psychological Operations’. That this latter manual was prepared by the CIA appears to be clearly established:
a report published in January 1985 by the Intelligence Committee contains a specific statement to that effect...”.

9 1bid.
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17. On 21 February 2014, former President Yanukovich and the opposition leaders signed an
agreement to settle the crisis. This agreement provided, inter alia, for the vacation of
illegally seized governmental buildings, a political transition and new elections.
Representatives of Poland, Germany and France co-signed the agreement as guarantors
of its implementation. However, the protesters escalated the hostilities further. On the
night of 22 February 2014, they stormed the government premises, and former President

Yanukovich was forced to abandon Kiev in fear for his life.?°

18. The Right Sector’s extremists also intimidated members of parliament to install a new
government. This intimidation of members of parliament was referred to by the Estonian
Foreign Minister, Mr Paet, in a telephone conversation with Baroness Ashton:

“Paet: So that, well, basically, it is that the trust level is absolutely low. On
the other hand, all the security problems, this integrity problems, Crimea, all
this stuff. Regions Party was absolutely upset. They say that, well, they
accept, they accept this that now there will be new government. And there
will be external elections. But there is enormous pressure against members of

parliament — that there are uninvited visitors during the night ... to party
members.

Well, journalists ... some journalists who were with me, they saw during the

day that one member of parliament was just beaten in front of the parliament

building by these guys with the guns on the streets”.?

19. As a result, on 22 February 2014, one of the Maidan leaders Alexander Turchinov was
“elected” as speaker of the Verkhovnaya Rada. The following day he was designated as
acting President of Ukraine, who later unleashed the use of military force against
Donbass. On 25 February 2014, he assumed command of the UAF. Another leader of
the Maidan Arseniy Yatsenyuk was appointed as Prime Minister on 27 February 2014.

20. As the further events showed, the United States decided who will be in the new Ukraine’s
government. It appears from a leaked telephone conversation between Victoria Nuland,
US’ Assistant Secretary of State, and Geoffrey Pyatt, the United States’ ambassador in
Kiev, on about 7 February 2014. In the call, Ms Nuland and Mr Pyatt discussed the

20 YouTube, Gian Micalessin, Finally the Truth about the Beginning of the Civil War in Ukraine? (16 November
2017), available at: https://www.youtube.com/watch?v=gwoV03ijSol.

21 See the transcript of a recorded conversation between Mr Paet, Foreign Minister of Estonia, and Catherine
Ashton (19 June 2014), available at: https://nuclearrisk.wordpress.com/2014/06/19/transcript-of-estonian-fm-
bombshell-revelation (Annex 402); YouTube, Breaking: Estonian Foreign Minister Urmas Paet and Catherine
Ashton discuss Ukraine over  the phone (5 March 2014), available at:
ahttps://www.youtube.com/watch?v=ZEgJ00030AS.
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installation of Arseniy Yatsenyuk as prime minister and were keen that US Vice President
Joe Biden should be on hand to endorse the new government. She also planned to arrange
Yatsenyuk’s visit to the UN headquarters in order to give the future Maidan government
a sense of legitimacy:?

“... that would be great, I think, to help glue this thing and to have the UN
help glue it...”.

21. On the day of Arseniy Yatseniuk’s appointment, Vice President Biden informed him that
his interim government had the full support of the United States. US Secretary of State
John Kerry then visited Kiev on 4 March 2014 and met with Arseniy Yatsenyuk and his
far-right supporters, including Oleg Tyagnibok of VO Svoboda. On 13 March 2014,
Arseniy Yatsenyuk visited the United Nations and met the UN Secretary General in New

York. The new order was, as Ms Nuland had put it, “glued”. The coup was complete.

22. As noted above, the new government never properly investigated the shootings in Kiev.
Details of their failure to investigate appear from a report, dated 31 March 2015, of the
International Advisory Panel established by the Secretary General of the Council of
Europe.?® The report concluded, inter alia, that “the investigations into the Maidan cases
lacked practical independence in circumstances where the investigating body belonged to

the same authority as those under investigation”, and that they overall lacked

22 In early February 2014, a telephone conversation between the US’ Assistant Secretary of State Victoria Nuland
and the US” Ambassador to Ukraine Geoffrey Pyatt appeared on YouTube. Mr Pyatt said: “I think we’re in play.
The Klitschko piece is obviously the complicated electron here. Especially the announcement of him as deputy
prime minister and you've seen some of my notes on the troubles in the marriage right now so we’re trying to get
a read really fast on where he is on this stuff. But I think your argument to him, which you’ll need to make, I think
that’s the next phone call you want to set up, is exactly the one you made to Yats. And I’m glad you sort of put
him on the spot on where he fits in this scenario. And I’'m very glad that he said what he said in response.” Ms
Nuland responded, “I don't think Klitsch should go into the government. I don’t think it’s necessary, I don’t think
it’s a good idea.” Mr Pyatt reacted: “Yeah. I guess... in terms of him not going into the government, just let him
stay out and do his political homework and stuff...”. See BBC News, Ukraine crisis: Transcript of Leaked Nuland-
Pyatt Call (7 February 2014), available at: https://www.bbc.com/news/world-europe-26079957 (Annex 185).

U.S. Secretary of State John Kerry visited Kiev on 4 March 2014 to discuss the future organization of power in
Ukraine with the Maidan opposition leaders. See Gettyimages, UKRAINE-UNREST-POLITICS-US-KERRY (04
March 2014), available at: https://www.gettyimages.ae/detail/news-photo/secretary-of-state-john-kerry-
oleksandr-turchynov-news-photo/476633249.

23 International Advisory Panel, Report of the International Advisory Panel on its review of the Maidan
Investigations (31 March 2015), available at:
https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016802f03
8b.
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effectiveness.?* At the same time, the leaders of the Maidan coup ignored extensive

internal and international criticism.®

23. Moreover, the new government and its successors also suppressed independent
investigation by obstructing and intimidating journalists. There have been abductions
and detentions of journalists (who were sometimes reportedly tortured) by UAF or the
SBU, with numerous examples of SBU involvement.?® Criminal cases have been opened
against journalists whose views were considered to be “pro-Russian”.?’ Restrictions on
the work of journalists were also put in place, including sanctions,?® travel bans®® and

cancellation of media accreditation (licenses).*°

24. Thus, instead of trying to establish a coalition government to de-escalate tensions, the

Maidan leaders fostered division within the country and installed a government which

24 1bid., 9524. See also lbid., 19525-528: In relation to the effectiveness of the investigations after 22 February
2014, the Panel concluded that:

- Staffing levels were “wholly inadequate”;

- There were “strong grounds” for considering the Ministry of the Interior’s attitude to the investigation to be
“uncooperative and, in certain respects, obstructive”;

- There had been a “reticence” on the part of Ukrainian investigators to investigate thoroughly the “possible
responsibility of the SSU [State Security Service] at an operational level”.

- There were “grounds to believe that Ukraine’s security service, the SBU (or SSU) “failed adequately to co-
operate” with investigators.

% See, for example: Reuters, Special Report: Flaws found in Ukraine's probe of Maidan massacre (10 October
2014), available at: https://www.reuters.com/article/us-ukraine-killings-probe-special-report/special-report-
flaws-found-in-ukraines-probe-of-maidan-massacre-idUSKCNOHZ0UH20141010 (Annex 186); 2000.ua,
Mysterious Maidan snipers (14 October 2015), available at:
https://web.archive.org/web/20220125010212/https:/www.2000.ua/specproekty ru/rassledovanie/tainstvennye-
snajpery-majdana.htm (Annex 301); Gazetaru, Unheroic justice (11 January 2016), available at:
https://www.gazeta.ru/politics/2016/01/11_a_8014691.shtml (Annex 302); RIA Novosti Ukraine, Never-ending
investigation. Four years later, killers of the “Heavenly Hundred” still at large (22 February 2018); available at:
https://rian.com.ua/analytics/20180222/1032575774/beskonechnoe-sledstvie-nebesnoi-sotni.html (Annex 303);
RIA Novosti Ukraine, Investigation in all Maidan cases stalled (21 February 2018), available at:
https://rian.com.ua/analytics/20180221/1032544002/Ukraine-Maydan-dela-rasslelovanie html ~ (Annex  304);
RusNext ru, No one came to commemorate. The Heavenly Hundred and their “exploits” on Maidan devalued (20
February 2018), available at: http://rusnext ru/recent_opinions/1519134530 (Annex 305).

26 Sputnik International, Incidents With Russian Reporters in Ukraine in 2014-2017 (31 August 2017), available
at: https://sputniknews.com/europe/201708311056947334-russian-reporters-ukraine/ (Annex 187).

2" KPHG, Ukraine follows Russia in dubious “State treason” arrests (16 February 2015) available at:
http://khpg.org/en/index.php?id=1423918032 (Annex 189).

28 TASS, How Ukraine imposed sanctions on Russian individuals and entities (20 March 2019), available at:
https://tass ru/info/6240919 (Annex 306).

2 Human Rights Watch, Ukraine Foreign Journalists Barred or Expelled (1 September 2017), available at:
https://www.hrw.org/news/2017/09/01/ukraine-foreign-journalists-barred-or-expelled (Annex 190).

%0 RIA Novosti, Cases of harassment of journalists in Ukraine in 2014-2017 (19 June 2017), available at:
https://ria.ru/20170619/1496819255 html (Annex 307).
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25.

26.

27.

was unconstitutional, undemocratic and hostile to the Russian-speaking people. This
government was neither legitimate nor representative and consisted almost exclusively
from the VO Svoboda and the Right Sector with Neo-Nazi convictions. Unsurprisingly,
it had minimal democratic support and none amongst the Russian-speaking people in

Donbass, who soon found themselves under military assault.
THE ARMED CONFLICT IN DONBASS

The actions of the “Maidan” leaders plunged the entire country into a state of anarchy and
chaos, in the face of which the people of the Donetsk and Lugansk regions decided to

take responsibility for maintaining law and order and ensuring normal life 3!

Instead of negotiating with the leaders of the Donbass region, the new government headed
by Maidan leader Alexander Turchinov sought to quash them using armed force. On 7
April 2014, it announced the so-called Anti-Terrorist Operation (“ATO”) in Donbass,
throwing Ukraine’s army and security forces against the region. In response to this, the
people of Donetsk established the People’s Council of Donetsk, which adopted a
Declaration on Sovereignty of the Donetsk Peoples’ Republic (the “DPR”) together with
an Act of State Independence. Similarly, on 27 April 2014, at a meeting in Lugansk, the
sovereignty of the Lugansk People’s Republic (the “LPR”) was also declared.??

In addition to Ukraine’s regular armed forces, the ATO involved the use of irregular
volunteer battalions, including Azov and the Right Sector,** whose atrocities feature in
the reports of the international organisations, including the Office of the UN High
Commissioner for Human Rights (the OHCHR”).3* Information about the multiple
crimes committed by the Ukrainian armed forces and other irregular armed forces against
civilians in Donbass, including indiscriminate shelling, bombing, and the use of human

shields 1s further addressed in Chapter II below.

33 Pictures reuters.com, Members of a “Maidan” self-defence battalion take part in a training at a base of
Ufkraine's National Guard near Kiev (31 March 2014). available at:
https://pictures.reuters.com/archive/UKRAINE-CRISIS--GM1EA3VIMEG601 html (Annex 473).

3* OHCHR Report on the human rights situation in Ukraine (16 May to 15 August 2015), 8 September 2015, 9123,
available at: https://www.ohchr.org/sites/default/files/Documents/Countries/UA/11thOHCHRreportUkraine.pdf.

Page 22 out of 541



28. Ukrainian State officials started verbally referring to the DPR and LPR as “terrorist
entities”, it should be noted that no official decision on such recognition was issued either

in Ukraine or at the international level.
C. THE MINSK AGREEMENTS AND THE HYPOCRISY OF UKRAINE’S CASE

29. In October 2014 and April 2015, Ukraine signed two sets of agreements with the DPR
and LPR (the “Minsk Agreements”). They provided for a comprehensive process of
reintegration of the DPR and LPR into Ukraine. As part of this reintegration process,
Ukraine undertook to pardon all “persons connected to the events that took place in
certain areas of the Donetsk and Lugansk regions of Ukraine”*® and “prohibit their

prosecution and punishment”.3

30. The Minsk Agreements were endorsed by the Organization for Security and Co-operation
in Europe (“OSCE”) and the countries of the so-called “Normandy format”, which
included Germany, France, Ukraine and the Russian Federation. Furthermore, The
Russian Federation also initiated the adoption of the Resolution of the UN Security
Council resolution 2202 (2015), which endorsed the Minsk Agreements.*” The
settlement process under the Agreements was expected to be finalised by the end of
20158

31. However, Ukrainian authorities soon admitted that they had no intention to fulfil the

Minsk Agreements.®® In particular, former President Poroshenko declared that the Minsk

% Package of Measures for the Implementation of the Minsk Agreements (“Minsk-2"), 12 February 2015, 95,
available at: https://peacemaker.un.org/sites/peacemaker.un.org/files/lUA_150212_MinskAgreement_en.pdf.

3% Protocol on the outcome of consultations of the Trilateral Contact Group on joint steps aimed at the
implementation of the Peace Plan of the President of Ukraine, P. Poroshenko, and the initiatives of the President
of the Russian Federation, V. Putin (“Minsk-17), 5 September 2014, 96, available at:
https://peacemaker.un.org/sites/peacemaker.un.org/files/lUA_140905_MinskCeasfire_en.pdf.

37 Euronews, UN Adopts Russian-drafted Resolution on Ukraine Crisis (17 February 2015), available at:
https://www.euronews.com/2015/02/17/un-adopts-russian-drafted-resolution-on-ukraine-crisis (Annex 167).

3 Minsk-2, 99: “Reinstatement of full control of the state border by the government of Ukraine throughout the
conflict area, starting on day 1 after the local elections and ending after the comprehensive political settlement
(local elections in certain areas of the Donetsk and Lugansk regions on the basis of the Law of Ukraine and
constitutional reform) to be finalized by the end of 2015, provided that paragraph 11 has been implemented in
consultation with and upon agreement by representatives of certain areas of the Donetsk and Lugansk regions in
the framework of the Trilateral Contact Group.”

39 On 20 October 2016, Ukraine’s Defense Minister Stepan Poltorak stated that “any agreements with the aggressor
are not even worth the paper on which they are signed.” See Telegraf, Poltorak on Disengagement: Agreements
with  Aggressor are Worth Nothing (20 October 2016), available at: https://telegraf.com.ua
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Agreements gave Ukraine time for military build-up and also described them as an
instrument which the anti-Russian sanctions depended on.*® Former German Chancellor
Angela Merkel and former French President Frangois Hollande (who were among the
mediators and guarantors of the Minsk Agreements), admitted that the purpose of the
Minsk Agreements was to give Ukraine opportunity for military build-up, or “an attempt
to give time to Ukraine, [which] it also used ... to become stronger as can be seen

today”. !

32.  Aswill be further explained in Chapter 11 below*?, the Minsk Agreements by themselves
disprove Ukraine’s allegation that the DPR and LPR ought to be considered “notorious”
terrorist organisations, as opposed to self-proclaimed governments. The conclusion of
the Minsk Agreements and their endorsement by the UN Security Council confirm that
the DPR and LPR were universally perceived as actual self-governing entities
representing their people, rather than “terrorists”. In fact, the Minsk Agreements, by
providing for pardoning what were essentially combatants, as well as Ukraine as a party
thereto, clearly treated the DPR and LPR as entities participating in an armed conflict and
not as terrorist organisations. Such a treatment debunks any alleged “notoriety” of the

DPR and LPR as “terrorist organizations”.
D. THERE IS UNSURPRISINGLY STILL NO EVIDENCE OF FUNDING OF TERRORISM

33. Inits Order of 19 April 2017, the Court rejected Ukraine’s request for the indication of

provisional measures with respect to Ukraine’s claims under the ICSFT noting that:

“... the acts to which Ukraine refers ... have given rise to the death and injury
of a large number of civilians. However, in order to determine whether the
rights for which Ukraine seeks protection are at least plausible, it is necessary
to ascertain whether there are sufficient reasons for considering that the other

/ukraina/politika/2917869-poltorak-o-razvedenii-dogovorennosti-s-agressorom-nichego-ne-stoyat html  (Annex
168). On 10 July 2020, Ukraine’s Deputy Prime Minister Alexei Reznikov said that the Minsk agreements are not
“carved in stone” and contain “a lot of things that no longer work”. See Ukrinform, Reznikov: Only Normandy
Four Leaders Can Change Minsk Agreements (11 July 2020), available at: https://www.ukrinform net/rubric-
polytics/3061245-reznikov-only-normandy-four-leaders-can-change-minsk-agreements html (Annex 169).

40 Ukrinform, Poroshenko Says Minsk Agreements Partially Fulfilled Their Goal (13 December 2019), available
at:  https://www.ukrinform net/rubric-polytics/2837640-poroshenko-says-minsk-agreements-partially-fulfilled-
their-goal html (Annex 170); Russia Today, Minsk Deal Was Used to Buy Time — Ukraine's Poroshenko
(17 June 2022), available at: https://www.rt.com/russia/557307-poroshenko-comments-minsk-agreement/ (Annex
171).

4 TASS, Attempt to “give Ukraine time”: Merkel on Minsk agreements (7 December 2022), available at:
https://tass.com/world/1547141 (Annex 341).

42 See Chapter Il below.
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elements set out in Article 2, paragraph 1, such as the elements of intention
or knowledge noted above ... and the element of purpose specified in Article
2, paragraph 1 (b), are present. At this stage of the proceedings, Ukraine has

not put before the Court evidence which affords a sufficient basis to find it

plausible that these elements are present”.*

34. Although more than five years have passed since the Court made this finding, the latter

continues to be true at the present stage of the proceedings.

35. There is simply, and unsurprisingly, no evidence of any terrorism financing. In light of
this, Ukraine asks the Court to apply an extremely low standard of proof which has no
basis in international law. Ukraine characterises the Russian Federation’s position in this
regard as “legalistic”.* This is tantamount to admitting that the Russian Federation’s
position is correct under the existing law and that, to accommodate Ukraine’s claims,

such law should somehow be disregarded. This is obviously untenable.

36. Ukraine acknowledges that a stricter standard of proof was applied in Bosnia Genocide,
but attempts to distinguish it from the present case by claiming that in Boshia Genocide
“the Court was asked to conclude that a State bore responsibility for committing the crime
of genocide”, and argues that, “[t]he evidentiary standard in this case should not be similar
to that of a prosecutor’s burden to establish criminal responsibility for committing
genocide”.*® But the Court in that case specifically held that it was not dealing with the
criminal responsibility of States under international law:
“The Court observes that the obligations in question in this case, arising from
the terms of the Convention, and the responsibilities of States that would arise

from breach of such obligations, are obligations and responsibilities under
international law. They are not of a criminal nature”.4®

37. Ukraine also argues that the heightened standard is ill-suited to this case because third
parties’ mental state is involved, which is “inherently more difficult to prove”.*’
However, third parties’ mental state was also involved in Bosnia Genocide, where the

Court still applied the same standard of proof.

43 Order of 19 April 2017, p.131, §75.
4 Reply, 956.
% 1bid., 957.

4 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, p. 115, §170.

47 Reply, 958.
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38.

39.

40.

41.

Ukraine also argues that, outside the genocide context, the Court has applied a lower
standard such as a “sufficient evidence”, or “convincing evidence” in Armed Activities on
the Territory of the Congo, or a “sufficiency” standard in Oil Platforms, and asks the
Court to apply that standard in this case.*® But those cases cannot be compared to cases
of allegations of genocide, or terrorism or terrorism financing, and the standard of proof
applied in those cases, even if described accurately by Ukraine, would not do justice to
the matters in this case where grave allegations of terrorism and terrorism financing have

been made.

The standard of proof must be appropriate or correspond to the gravity of the charges
against a respondent. As the Court indicated in Bosnia Genocide:
“The Court has long recognized that claims against a State involving charges
of exceptional gravity must be proved by evidence that is fully conclusive ...
The Court requires that it be fully convinced that allegations made in the
proceedings, that the crime of genocide or the other acts enumerated in Article

I11 have been committed, have been clearly established. The same standard
applies to the proof of attribution for such acts.

In respect of the Applicant’s claim that the Respondent has breached its
undertakings to prevent genocide and to punish and extradite persons charged
with genocide, the Court requires proof at a high level of certainty appropriate
to the seriousness of the allegation”.*®

In this case, the gravity of Ukraine’s allegations requires the same “standard of proof” as
referred to above. Ifinferences are resorted to, any inference must be “the only reasonable

inference that can be drawn”.%°

The grave nature of terrorism financing is beyond any doubt. Several times it is so
described in the ICSFT. In the preamble, it is stated that “the financing of terrorism is a
matter of grave concern to the international community as a whole”. Under Article 4(b),
each State party undertakes to “make those offences punishable by appropriate penalties
which take into account the grave nature of the offences”. Under Article 10, in a case
where Article 7 applies, if a suspect is not extradited, a State party undertakes to submit

the case for prosecution and the competent authorities “shall take their decision in the

% |bid., 959.

49 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 1.C.J. Reports 2007, pp. 129-130, 94209, 210.

%0 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia),
Judgment, I.C.J. Reports 2015, p.128, 9440. See also Ibid., p. 67, 9, 148.
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42.

same manner as in the case of any other offence of a grave nature under the law of that

State”. Therefore, there is no doubt that the standard of proof set out by the Court in

Bosnia Genocide is applicable to the present case.

STRUCTURE OF THIS PART

This Part of the Rejoinder is structured as follows:

(@)

(b)

(©)

(d)

(€)

(f)
@)

Chapter 1l shows that doctrine of clean hands precludes Ukraine’s claims under

the ICSFT.

Chapter 111 reaffirms the Russian Federation’s position regarding the requirements
for the establishment of the offence of terrorism financing under the ICSFT and
other related treaties.

Chapters IV replies to Ukraine’s arguments regarding the definition of “funds”
under the ICSFT.

Chapter V demonstrates that Ukraine has failed to establish the offence of
terrorism financing with respect to Flight MH17.

Chapter VI responds to Ukraine’s allegations regarding the shelling at

Volnovakha, Mariupol, Kramatorsk and Avdeyevka.
Chapter V11 deals with the alleged killings and bombings.

Finally, in Chapter V111, the Russian Federation explains that Ukraine has failed
to establish that the Russian Federation breached its obligations under Articles 8-
10, 12 and 18 of the ICSFT.
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I1.  UKRAINE’S CLAIMS UNDER THE ICSFT ARE PRECLUDED BY VIRTUE OF
THE CLEAN HANDS DOCTRINE

43. The doctrine of clean hands provides the Court with the power to deny a party’s request
for relief where the same party has itself engaged in serious misconduct or wrongdoing
that has a close connection to the relief sought. Equity and good faith constitute the
foundation of the doctrine of clean hands. “He who comes into equity must come with

clean hands”, stated an arbitral tribunal.>! In the same vein, Judge Fitzmaurice noted:

“He who comes to equity for relief must come with clean hands. Thus a State
which is guilty of illegal conduct may be deprived of the necessary locus
standi in judicio for complaining of corresponding illegalities on the part of
other States (...)”.%?

44. A trace of the application of this principle in the case law of the Court can be found in the

case of Diversion of Water from the Meuse, where the Permanent Court concluded that:

“The Court cannot refrain from comparing the case of the Belgian lock with
that of the Netherlands lock at Bosscheveld. Neither of these locks constitutes
a feeder, yet both of them discharge their lock-water into the canal, and thus
take part in feeding it with water otherwise than through the treaty feeder,
though without producing an excessive current in the Zuid-Willemsvaart. In
these circumstances, the Court finds it difficult to admit that the Netherlands
are now warranted in complaining of the construction and operation of a lock
of which they themselves set an example in the past. Accordingly, as has been
explained above, in the absence of evidence as to the effects which the use of
the Neerhaeren Lock produces on the current in the Zuid-Willemsvaart, or on
the Meuse itself, the Court does not consider that the normal use of this lock
is inconsistent with the Treaty. The Court is also of opinion that there is no
ground for treating this lock less favourably than the Netherlands lock at
Bosscheveld. It is thus unable to accord to the Netherlands Government the
benefit of its submission”.%

45. Judge Hudson appended to the Court's decision a separate opinion in which he stated that:

“It would seem to be an important principle of equity that where two parties
have assumed an identical or a reciprocal obligation, one party which is
engaged in a continuing non-performance of that obligation should not be
permitted to take advantage of a similar non-performance of that obligation
by the other party. The principle finds expression in the so-called maxims of

51 Friedrich & Co. Case), French-Venezuelan Mixed Claims Commission, Opinion of the Umpire of 31 July 1905,
10 R.ILA.A., pp. 50, 54.

52 G. Fitzmaurice, THE GENERAL PRINCIPLES OF INTERNATIONAL LAW CONSIDERED FROM THE STANDPOINT OF
THE RULE OF LAW, RECUEIL DES COURS DE L’ACADEMIE DE DROIT INTERNATIONAL DE LA HAYE (1957-II, t. 92,
Leyden, Sijthoff, 1958), p. 119.

53 Diversion of Water from the Meuse (Netherlands v. Belgium), Judgment of 28 June 1937, p. 25.
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equity which exercised great influence in the creative period of the
development of the Anglo-American law. Some of these maxims are,
"Equality is equity"; "He who seeks equity must do equity". It is in line with
such maxims that "a court of equity refuses relief to a plaintiff whose conduct

in regard to the subject-matter of the litigation has been improper”.>*

46. Judge Schwebel, relying on the opinion of Judge Hudson, noted in his dissenting opinion
in the case of Military and Paramilitary Activities in and against Nicaragua, that the

doctrine of clean hands applied to the case of Nicaragua:

“Nicaragua has not come to Court with clean hands. On the contrary, as the
aggressor, indirectly responsible - but ultimately responsible - for large
numbers of deaths and widespread destruction in El Salvador apparently
much exceeding that which Nicaragua has sustained, Nicaragua's hands are
odiously unclean. Nicaragua has compounded its sins by misrepresenting
them to the Court. Thus both on the grounds of its unlawful armed
intervention in El Salvador, and its deliberately seeking to mislead the Court
about the facts of that intervention through false testimony of its Ministers,
Nicaragua's claims against the United States should fail”.*®

47. States appearing before the Court have repeatedly relied on the clean hands doctrine in a
range of different contexts. While the Court has not upheld a defence on this basis, it also
has never rejected the doctrine as a matter of principle. In Certain Iranian Assets, the
Court noted that “the United States has not argued that Iran, through its alleged conduct,
has violated the Treaty of Amity, upon which its Application is based”, and then declared
that:

“[w]ithout having to take a position on the ‘clean hands’ doctrine, the Court
considers that, even if it were shown that the Applicant’s conduct was not

beyond reproach, this would not be sufficient per se to uphold the objection

to admissibility raised by the Respondent on the basis of the ‘clean hands’

doctrine”.%®

48. The Court then added:

“Such a conclusion is however without prejudice to the question whether the
allegations made by the United States, concerning notably Iran’s alleged
sponsoring and support of international terrorism and its presumed actions in

%4 Ibid., Individual Opinion of Judge Hudson, p. 77.

55 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, 1.C.J. Reports 1986, Dissenting opinion of Judge Schwebel, p. 392, 9268.

% Certain Iranian Assets (Islamic Republic of Iran v. United States of America), Preliminary Objections,
Judgment, 1.C.J. Reports 2019, p. 44, §122; See also Avena and Other Mexican Nationals (Mexico v. United States
of America), Judgment, I.C.J. Reports 2004, p, 38, 947; Maritime Delimitation in the Indian Ocean (Somalia v.
Kenya), Preliminary Objections, Judgment, 1.C.J. Reports 2017, p. 52, §142.
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respect of nuclear non-proliferation and arms trafficking, could, eventually,

provide a defence on the merits”.%’

49. Inthe Jadhav case, Judge Iwasawa supported the Court’s finding that rejected Pakistan's
objection based on the clean hands doctrine, and explained that “[Pakistan's] allegations
do not relate to the Vienna Convention on Consular Relations (the “VCCR”) upon which

India’s Application is based”.%®

50. The same clean hands approach is applicable regarding the unfounded Ukraine’s
allegations of “violations” by the Russian Federation of the ICSFT, that, in fact, have

never taken place.

51. As has been shown above, what Ukraine conveniently omits is that it concluded the Minsk
Agreements with the DPR and LPR. Furthermore, Ukraine also omits to say that
companies under its jurisdiction have conducted trade in Donbass. This shows that
Ukraine itself has never genuinely recognised the DPR and LPR as terrorist organisations,
nevertheless it seeks to deliberately mislead the Court about the nature of the DPR and

LPR and to build its allegations of terrorism financing around this misrepresentation.

52.  Moreover, Ukraine seeks to represent certain episodes of the armed conflict in Donbass
as terrorist acts, such as certain allegations of indiscriminate shelling of residential areas.
However, Ukraine itself was using aviation and heavy weapons against civilians and

residential areas and does not consider that such situations constitute acts of terrorism.

A. UKRAINE NEVER SOUGHT A PEACEFUL SETTLEMENT IN DONBASS, HAVING INSTEAD

USED MILITARY AVIATION AND HEAVY WEAPONS AGAINST CIVILIANS

i Complete Disregard for the Minsk Agreements by Ukraine

53. One of the most significant attempts to end the conflict in Donbass, for which there were
high hopes, was the Minsk Agreements that the representatives of Kiev and the DPR and
LPR signed, as explained above.

57 Certain lIranian Assets (Islamic Republic of Iran v. United States of America), Preliminary Objections,
Judgment, I.C.J. Reports 2019, p.44, §123.

%8 Jadhav Case (India v. Pakistan), Judgment, 1.C.J. Reports 2019, , Declaration of Judge Iwasawa, p.521,93.
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54. Inits preliminary objections in another case before the Court, the Russian Federation has
already elaborated on Kiev’s absolute unwillingness to comply with the Minsk
Agreements. >  According to the Minsk Agreements, Kiev should have sought a
consensus with the DPR and LPR on the modalities for local elections and on the specifics
of the status of certain areas of the Donetsk and Lugansk regions.®® Kiev, however, never
started that dialogue. The Head of the DPR, Alexander Zakharchenko, who was one of
the signatories to the Minsk Agreements, was assassinated through a targeted killing on
31 August 2018.5* On 7 February 2022, Ukraine’s Foreign Minister stated that there will
be “no negotiations with the militants”.%? During all this time, the Russian Federation, as
a mediator, constantly called for a peaceful dialogue between Ukraine and the DPR and
LPR.%3

55. Importantly, Kiev’s use of force against Donbass and lack of willingness to engage in
dialogue went against the will of Ukrainian people. In July 2018, the Ukrainian
newspaper “Government Courier” (Uryadovy kuryer) published the results of a nation-
wide survey on the future of Donbass. Only 17% of Ukrainian people spoke in favour of
using military force for gaining control over the south-eastern region. In contrast, 70%
respondents considered it possible to reach a political compromise with the DPR and
LPR.%

®
]
||

60 Minsk-2, 94.

61 The Guardian, Rebel Leader Alexander Zakharchenko Killed in Explosion in Ukraine (31 August 2018),
available at: https://www.theguardian.com/world/2018/aug/31/rebel-leader-alexander-zakharchenko-killed-in-
explosion-in-ukraine (Annex 191); Deutsche Welle, Alexander Zakharchenko: The Latest Ukrainian Rebel Leader
to Face an Abrupt Death (2 September 2018), available at: https://www.dw.com/en/alexander-zakharchenko-the-
latest-ukrainian-rebel-leader-to-face-an-abrupt-death/a-45323653 (Annex 192).

62 European Pravda, No Pressure over Concessions: Kuleba on Negotiations with Germany’s Foreign Minister (7
February 2022), available at: https://www.eurointegration.com.ua/rus/news/2022/02/7/7133666/ (Annex 193).

8 For example, on 18 February 2022, President of the Russian Federation Vladimir Putin emphasized during his
joint press-conference with President of Belarus Alexander Lukashenko that “Kiev is not complying with the
Minsk Agreements and, in particular, is strongly opposed to a direct dialogue with Donetsk and Lugansk. Kiev is
essentially sabotaging the agreements on amending the Constitution, on the special status of Donbass... All Kiev
needs to do is sit down at the negotiating table with representatives of Donbass and agree on political, military,
economic and humanitarian measures to end the conflict.” See The Kremlin, News conference following Russian-
Belarusian talks (18 February 2022), available at: http://en kremlin.ru/events/president/news/67809 (Annex 404).

8 Uryadovy Kuryer, On the Future of Donbass in Terms of Numbers (21 July 2018), available at:
https://ukurier.gov.ua/uk/articles/pro-majbutnye-donbasu-movoyu-cift/ (Annex 194).
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56. Paragraph 4 of the Minsk Agreements prescribed that Kiev must promptly, and no later
than 30 days after their signature, adopt a resolution through its Parliament specifying the
areas in Donbass enjoying a special regime and adopt a law on special status of these
areas.®® On 16 September 2014, the Ukrainian Parliament formally passed a law “On the
Special Procedure for Local Self-Government in Certain Areas of Donetsk and Lugansk
Regions”. Its validity was, however, limited to one year with a possible prolongation,
and its effect was circumscribed by Article 10, which contained a number of conditions

that were not consistent with the Minsk Agreements.®

57. Article 10 provided, among other things, that the special regime of self-government
would be available only for the local authorities elected at extraordinary local elections.
This was inconsistent with the first part of paragraph 4 of the Minsk Agreements, which
prescribed that the modalities of local elections in Donbass should be negotiated in
dialogue between Kiev, Donetsk and Lugansk. However, representatives of Kiev
systematically refrained from such dialogue in the Minsk Contact Group formed under
the Agreements. Moreover, in 2020 Kiev decided to exclude Donbass from the political
framework of Ukraine by prohibiting local elections in the DPR and LPR, as well as in
18 districts controlled by Kiev.%” Thus, this law never became operational as envisaged

by the Agreements.

58. Moreover, on 18 January 2018, a law “On the Peculiarities of the State Policy on Ensuring
Ukraine’s State Sovereignty over Temporarily Occupied Territories in Donetsk and
Lugansk Regions”, also known as “the law on Reintegration of Donbass”, was adopted,
which formally confirmed that the ATO was a military operation, and in effect excluded

any possibility of political settlement within the framework of the Minsk Agreements.®

8 Minsk-2, 94.

% Law of Ukraine No. 1680-VII “On the Special Procedure for Local Self-Government in Certain Areas of
Donetsk and Lugansk Regions”, 16 September 2014, Article 10, available at: https:/zakon.rada.gov.ua/
laws/show/1680-18#n5 (Annex 469).

57 Interfax-Ukraine, Rada Appoints Next Elections to Local Self-Govt Bodies for Oct 25 (15 July 2020), available
at: https://en.interfax.com.ua/news/general/674837 html (Annex 195); Freedomhouse.org, Nations in Transit:
Ukraine (2021), available at: https://freedomhouse.org/country/ukraine/nations-transit/2021. See also Resolution
of the Verkhovnaya Rada of Ukraine No. 795-IX “On Calling Regular Local Elections in 20207, 15 July 2020,
available at: https://zakon rada.gov.ua/laws/show/795-1X#Text (Annex 471).

88 | aw of Ukraine No. 2268-VIII “On the Peculiarities of the State Policy on Ensuring Ukraine’s State Sovereignty
Over Temporarily Occupied Territories in Donetsk and Lugansk Regions”, 18 January 2018, available at:
https://zakon rada.gov.ua/laws/show/2268-19#Text (Annex 470).
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As will be shown below,®® a number of laws further constraining the use of the Russian
language were adopted and became effective, which contradicted paragraph 11 of the

Minsk Agreements.”

59. The most blatant part of the non-implementation of the Minsk Agreements was the
constant violation of its first paragraph — the immediate and comprehensive ceasefire. As
of 21 July 2020, the SMM recorded more than 1.5 million ceasefire violations.”

60. Thus, despite repeated statements by high-ranking Ukrainian officials that the Minsk
Agreements have no alternative, Kiev in fact used the document as a respite to strengthen
its military capabilities and prepare for the final suppression of the Donbass people by

military means.

i Using heavy weapons in residential areas

61. The UAF have constantly shelled residential areas of Donbass, leaving dozens of dead
and wounded each time. Below are just some of the most egregious facts of Kiev’s use

of indiscriminate weapons against civilians:

(@ On 2 June 2014, eight people were killed and 28 were seriously wounded as two
Su-27s belonging to the UAF 831st Tactical Aviation Brigade bombed Lugansk."
On 14 July 2014, the UAF shelled Mirny and Gaevoy districts of Lugansk, leaving
at least 8 killed and 52 wounded.”

8 See below, Part 2, Chapter 11 (B).
0 Counter-Memorial (CERD), 941, 43-51.

L OSCE Thematic Report “Impact of the Conflict on Educational Facilities and Children’s Access to Education
in Eastern Ukraine”, July 2020, p. 8, available at: https://www.osce.org/files/f/documents/4/1/457690.pdf.

2 See Vz.ru, Ukraine's top seven war crimes against Donbas residents (8 May 2022), available at:
https://vz.ru/society/2022/5/8/1157166.html (Annex 42).

3 See Lostarmour, Shelling of the Mirny and Gaevogo Quarters by Grad MLRS Units on 14 July 2014 (29
November 2021), available at: https://lostarmour.info/articles/obstrel-kvartalov-mirnyy-i-gaevogo-goroda-
luganska-s-primeneniem-rszo-grad-14-iyulya-2014-goda# (Annex 43); See also LiveJournal, Lest We Forget —
How Lugansk Was Shelled in July 2014 (15 July 2018), available at: https://kot-
sapog.livejournal.com/9104932 html (Annex 44), MigNews, Mirny and Gaevogo Quarters Attacked by Grad
MLRS in Lugansk. PHOTOS. VIDEOS (15 July 2014), available at:
https://mignews.com.ua/sobitiya/inukraine/3242109.html (Annex 45); Photo of remains of the rocket part of 122
Grad MLRS projectile in the pavement at Andrey Linev Street, opposite the western end of the house at 79A,
available at: https://lostarmour.info/articles/obstrel-kvartalov-mirnyy-i-gaevogo-goroda-luganska-s-
primeneniem-rszo-grad-14-iyulya-2014-goda# (Annex 478).
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(b) On 15 July 2014, the UAF bombed Snezhnoye, DPR, with, at least, 11 civilians
killed.”

(¢) On July 27 2014, during a massive shelling of a civilian residential area in
Gorlovka, DPR, the UAF killed 22 people, including 27-year-old Kristina Zhuk
(known in the Russian Federation as “Gorlovka Madonna”) and her ten-month-old

daughter Kira.™

(d) On 13 August 2014, UAF shelled the city beach of Zugres, DPR with 300mm
Smerch MLRS cluster projectiles, leaving 13 killed, including 3 children, and more
than 30 wounded.’®

() On 28 August 2014, the UAF shelled Donetsk with 16 civilians killed.”” On 22
January 2015, the UAF shelled the Donetskgormash bus stop in Donetsk. The
OSCE SMM reported on 13 wounded and 8 dead.’®

™ According to preliminary information, a Su-25 of the UAF fired at least six non-guided rocket projectiles. See
VESTI.ru, Airstrike at Snezhnoye: Militiamen Report Dead Civilians (15 July 2014), available at:
https://www.vesti ru/article/1842254 (Annex 46).

> See Vzru, Ukraine's top seven war crimes against Donbas residents (8 May 2022), available at:
https://vz.ru/society/2022/5/8/1157166.html (Annex 42).

6 See RT, “Still No Answer”: Eighth Anniversary of Tragic Shelling of Children Beach in Zugres (13 August
2022), available at: https://russian rt.com/ussr/article/1036237-zugres-plyaj-ukraina-obstrel-vsu-vosem-let
(Annex 47).

" See TASS, Ukrainian Shelling Killed at Least 11 in Donetsk (28 August 2014), available at:
https://tass ru/mezhdunarodnaya-panorama/1404809 (Annex 48).

See also OSCE SMM, Latest from OSCE Special Monitoring Mission (SMM) to Ukraine based on information
received as of 18:00 (Kyiv time), 27 August 2014, available at: https://www.osce.org/ukraine-smm/123030.

The OSCE SMM noted that: “The SMM observed continued shelling in Donetsk city and the increasing impact
on the civilian population and infrastructure. In the residential area of Kalininski district, around five kilometres
east of the city centre, the SMM observed that the House of Culture was in flames. Several fire brigade vehicles
were working to bring the fire under control. Nearby, the SMM saw several five-floor apartment blocks with
shattered window panes. The damage appeared to be consistent with shelling. In the same area the SMM observed
a burning vehicle. Inside the car, the SMM saw the remains of three persons. In Kievskii district, around five
kilometres north of the city centre, the SMM observed significant damage concentrated on residential buildings
and shops located along the Kievski Boulevard”.

78 Spot report by the OSCE Special Monitoring Mission to Ukraine (SMM), 22 January 2015, "Shelling Incident
on Kuprina Street in Donetsk City, available at: https://www.osce.org/ukraine-smm/135786 : “The SMM observed
a trolleybus which had been hit by shrapnel and a burnt-out car 20m away, also hit by shrapnel. All windows in
the trolleybus were shattered and tyres punctured. The SMM observed seven dead bodies, three females, three
males and one of indeterminate gender. Three of the bodies were in the bus, three in close proximity to the bus —
the furthest approximately 25m away — and one in the burnt-out car. At 16:00 hrs the SMM contacted a
representative of Donetsk City Morgue, who said that eight bodies — related to the incident on Kuprina Street —
had been received by the morgue.”
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() On 1 October 2014, the UAF shelled Donetsk with 11 killed and more than 40
wounded. The targets were a public transport stop and school No. 57.7°

(@) On 14 November 2014, 20 civilians including 2 children were Killed as a result of

artillery shelling of residential areas of Donetsk and Gorlovka by the UAF .8

62. Ukraine had not abandoned this tactic in later years but continued it to this day as has
been shown in the Preliminary Objections in another case before this Court.8

ii. Using civilians as human shields

63. Since 2014, the UAF have never been shy of setting up their positions in close vicinity,
literally in the backyards, of such socially important facilities as schools, kindergartens,
hospitals, libraries, cultural centres, even when those objects remained operational with
plenty of students or patients inside, so that in case of return fire they would be able to
accuse the Russian Federation of “attacking civilians” and “destruction of civilian
infrastructure”. In its Preliminary Objections in the other case before the Court, the

Russian Federation drew attention to this fact.??

64. The UAF troops and heavy equipment, deployed in residential areas close to the contact
line in violation of the Minsk Package of Measures, were spotted multiple times by the
OSCE Special Monitoring Mission in Ukraine (hereinafter — “OSCE SMM”) monitors.

9 OSCE SMM, Latest from OSCE Special Monitoring Mission (SMM) to Ukraine based on information received
as of 18:00 (Kyiv time), 1 October 2014, available at: https://www.osce.org/ukraine-smm/124979. The OSCE
SMM noted that: “SMM was alerted by representatives of the “DPR” “Ministry of Emergency Situations” about
an incident close to a school in Kievs’kyi district (5 km north of the city centre), where shelling had allegedly
caused civilian casualties. When at the scene, the SMM saw a large crater, one metre in diameter, some 50 metres
from the school, which it assessed to have been the impact of a shell of an unspecified nature. The SMM was
guided inside the building by “DPR” representatives, who showed the SMM two bodies on the floor”.

80 OSCE SMM, Latest from OSCE Special Monitoring Mission (SMM) to Ukraine, based on information received
as of 18:00 (Kyiv time), 16 November 2014, available at: https://www.osce.org/ukraine-smm/126802. The OSCE
SMM noted that: “On 15 and 16 November the SMM visited the headquarters of the JCCC in Debaltseve (55 km
north-east of Donetsk), where Ukrainian and the Russian Federation (RF) officers worked together with members
of the so-called “Donetsk People’s Republic” (“DPR”) and “Lugansk People’s Republic” (“LPR”). The shelling
of Horlivka (43km north-east of Donetsk) on 15 November, which allegedly resulted in several civilian casualties
including children, was acknowledged by all participants of the JCCC”.

81

©
N
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For example, in the Daily Report of 31 March 2018 of OSCE SMM reported on digging
trenches outside of civilian house occupied by UAF military personnel:
“An SMM mini-UAV spotted on 29 March recently dug trenches about 40m

from a residential house on the south-eastern edge of Travneve (government-
controlled, 51km north-east of Donetsk)”.83

65. The picture of the above-mentioned house was later demonstrated by the OSCE SMM
deputy head, Mr Alexander Hug, while delivering the briefing for the Diplomatic Corps
at the SMM headquarters in Kiev on 30 March 2018.84

66. On 4 December 2018, an SMM mini-UAV spotted a surface-to-air missile system (9K33
Osa) near Klinovoe (68 km north-east of Donetsk) along with a group of UAF soldiers

outside of an occupied civilian house.®

67. In Disengagement Areas, UAF used civilian houses as a cover for trenches and armoured
vehicles, in order to be able to maintain their position, illegally taken in so called “grey

zone”. Thus, in OSCE SMM Daily Report of 23 April 2018 it was emphasised that:

“The SMM observed armoured combat vehicles and an anti-aircraft gun in
the security zone. In government-controlled areas, the SMM saw on 20 April
four infantry fighting vehicles (IFV) (BMP-2) and an armoured
reconnaissance vehicle (BRDM-2) near Zolote-1/Soniachnyi, two IFVs
(BMP-2) near Zolote, five IFVs (BMP-2) near Zolote-3/Stahanovets, an
armoured reconnaissance vehicle (BRM-1K) near Zolote 2 (60km west of
Luhansk)... On 21 April, the SMM saw... three armoured reconnaissance
vehicles (BRDM-2) and two IFVs (BMP-1) on flatbed trucks near Zolote...
On 22 April, the SMM saw two IFVs (BMP-2) near Zolote...””%®

68. The picture of one of the above mentioned IFV’s captured by OSCE SMM mini-UAV
was demonstrated during the OSCE SMM Deputy Head Mr Alexander Hug’s briefing for
the Diplomatic Corps in Kiev, on 14 May 2018.8"

8 Latest from the OSCE Special Monitoring Mission to Ukraine (SMM), based on information received as of
19:30, 30 March 2018, available at: https://www.osce.org/special-monitoring-mission-to-ukraine/376672.

8 The OSCE SMM Deputy Chief Monitor Alexander Hug’s briefing for the Diplomatic corps, Photo, 30 March
2018 (Annex 353).

8 Latest from the OSCE Special Monitoring Mission to Ukraine (SMM), based on information received as of
19:30, 5 December 2018, available at: https://www.osce.org/special-monitoring-mission-to-ukraine/405533.

8 |_atest from the OSCE Special Monitoring Mission to Ukraine (SMM), based on information received as of
19:30, 22 April 2018, available at: https://www.osce.org/special-monitoring-mission-to-ukraine/378643.

87 The OSCE SMM Deputy Chief Monitor Alexander Hug’s briefing for the Diplomatic corps, Photo, 14 May
2018 (Annex 353).

Page 36 out of 541



69.

In SMM Daily Report of 24 May 2018 it was noticed that:

“Beyond withdrawal lines but outside designated storage sites, in
government-controlled areas, on 22 May an SMM mini-UAV spotted three
surface-to-air missile systems (9K35) about 50m south-east of a school
building in Tarasivka (43km north-west of Donetsk) ... In violation of
withdrawal lines in government-controlled areas, on 21 May an SMM mini-
UAV spotted two surface-to-air missile systems (9K35 Strela-10) in a
residential area of Teple (31km north of Luhansk) within 200m of a civilian
house, on 22 May an SMM mini-UAV spotted a surface-to-air missile system
(9K35) about 2km north-east of Teple, an SMM long-range UAV spotted two
surface-to-air missile systems (9K33 Osa)”.%

The pictures of the above mentioned UAF equipment along with students staying outside
of the school buildings were later demonstrated by the SMM deputy head Mr Alexander
Hug while delivering the briefing for the Diplomatic Corps at the SMM headquarters in
Kiev on 1 June 2018.%°

Thus, Ukraine used the barbaric practice of using civilians as a human shield as has been

shown in Preliminary Objections in another case before this Court.*

In the Memorial, Ukraine’s position on terrorism was built on the (false) premise that the
DPR and LPR intentionally targeted civil and other protected objects with heavy weapons
in order to force Ukraine to peace talks and elicit significant concessions from it. In the
Reply, and in view of the overwhelming evidence to the contrary that the Russian
Federation submitted with the Counter-Memorial, Ukraine has essentially abandoned
such allegations of terrorist intent and instead alleges that the DPR and LPR targeted
Ukrainian military objects indiscriminately, while intentionally disregarding collateral
loss of civilians or damage to the objects protected by the International humanitarian law
(“IHL”).%

Although this argument was apparently devised so as to overcome the unachievable
evidentiary hurdle of proving terrorist intent, it is nothing more than cynical for Ukraine

8 |atest from the OSCE Special Monitoring Mission to Ukraine (SMM), based on information received as of
19:30, 23 May 2018, available at: https://www.osce.org/special-monitoring-mission-to-ukraine/382423/.

8 Photo of the UAF Surface to Air missiles 52 meters from public school in Tarasovka, Donetsk region, 22 May
2018 (Annex 358).

-
|
%1 See, for example, Reply, 9249.
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74.

to embrace this new theory because whatever collateral damage the armed conflict in

Ukraine caused, it was predominantly due to Ukraine’s own persistent policy to use the

civil objects, its own civilians, and even civil aviation, as a human shield.

IHL makes it a war crime to force non-combatants to serve as human shields. From the

very beginning of the military conflict in Donbass, the UAF did exactly what the IHL

prohibits:

(@)

(b)

(©)

First, Ukraine conducted military air raids in the airspace over the conflict zone but
at the same time did not halt intensive civilian air traffic over this territory. Ukraine
did not re-consider closing airspace for civil aircraft even after the DPR and LPR
claimed that they had ‘“heavy-anti-aircraft systems” to shoot down Ukrainian
military aircraft,%? and even after their militia indeed shot down an Ilyushin 11-76
transport aircraft of the 25th Transport Aviation Brigade of the Ukrainian Air
Force.® In this way, Ukraine used the presence of civil aviation in the area to shield
its fighter jets and complicate any efforts by the militia groups to intercept and shoot

them down.

Second, Ukraine marshalled and used civilian-marked vehicles to transport its
military personnel within the conflict zone.** While there is no evidence that the
civil bus affected by the shelling in VVolnovakha was ever a target, even if it were,
an attack on it would have been the product of the provocative transportation

practices by Ukraine rather than indiscriminate fire by the militia groups.

Ukraine located its heavy artillery and other military equipment in densely
populated areas. For example, the UAF stationed T-64BV tanks, two
armoured personnel carriers “Saxon” and Gaz-66 military truck in the civil

residential district of Avdeyevka.®®

92 Informnapalm, Anti-Terrorist Operation: Summary for June 29, 2014 (30 June 2014), available at:
https://informnapalm.org/en/anti-terrorist-operation-summary-for-june-29-2014/.

9 Statement by the Delegation of Ukraine at the 758-th FSC Plenary Meeting (18 June 2014 at 10.00, Hofburg),
FSC.DEL/116/14, 19 June 2014, available at: https://www.osce.org/files/f/documents/0/0/120104.pdf.

% VPK News, Even school buses have been mobilised in Ukraine (14 April 2021), available at:
https://vpk name/news/500051_na_ukraine_mobilizovali_dazhe_shkolnye_avtobusy.html (Annex 479), The
Times of Israel, Ukraine: Pro-Russian militants seize bus carrying int’l observers (25 April 2021), available at:
https://www.timesofisrael.com/ukraine-pro-russian-militants-seize-bus-carrying-intl-observers/.

% Counter-Memorial (ICSFT), Annex 2, Expert Report of Major General Valery Alexeevich Samolenkov (“First
Samolenkov Report™), p. 90.
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Ukrainian soldiers and tanks in Avdiivka, Ukraine, in Feb. 2, 2017. (Brendan Hofiman / Get

T-64BV tanks, two armoured personnel carriers “Saxon”,

Gaz-66 military truck from the Bellingcat® article

Ukraine’s unlawful practices of using civilians as human shields have undoubtedly made
it difficult for the militia groups to target military objects without at the same time

affecting civil objects.
UKRAINE CONTINUED TO TRADE OPENLY WITH DONETSK AND LUGANSK

Ukraine's hypocritical approach to interpreting the ICSFT in the context of this case can
be illustrated by its own practice of applying the relevant article of its own Criminal Code
and continuing trade with the DPR and LPR.

It should be noted that Article 258-5 on “financing of terrorism” was incorporated into
the Criminal Code of Ukraine by Law No. 2258-VI of 18 May 2010. However, as the
practice of its application shows, it has not been used for the real fight against the
financing of terrorism, but solely as a repressive tool against the people of Donbass, as
well as the opponents of the current Kiev authorities.

% Bellingcat, Ukrainian Tanks in Avdiivka Residential Area (3 February 2017), available at:
https://www.bellingcat.com/news/uk-and-europe/2017/02/03/ukrainian-tanks-avdiivkaresidential-area/ (Counter-
Memorial (ICSFT), Annex 258).
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The Unified Register of Court Decisions of Ukraine contains only 14 verdicts in criminal

cases of “financing of terrorism”.

In a number of cases, charges of “financing of terrorism” were brought against residents
of Donbass whose only “crime” was to make life easier for civilians in the region, such
as entrepreneurs who provided money transfer services to Kiev-controlled territory.
These services were in especial demand among ordinary people, who were deprived of
the opportunity to transfer money to their relatives due to the shutdown of Ukrainian
banks in the DPR and LPR. The clients’ money was physically transported by a “broker”
across the Contact Line, deposited into the “broker’s” personal account in a Ukrainian

bank, and then transferred to the recipient’s account on behalf of the “broker”.

On 28 December 2015, the Darnitsky District Court in Kiev convicted two residents of
the Lugansk region for such a “crime”. The text of the judgment explicitly stated, in a
cursory manner, that the accused committed the acts they were charged with, “realizing

that there was a shortage of cash in the financial market of Lugansk region”.%’

The dire situation with the banking services was created by Kiev’s decision to discontinue
any such services for the people of the DPR and LPR. The Government of Ukraine should

have restored such services in accordance with the Minsk Agreements, but never did so.

People have also been prosecuted for ordinary business activities that had nothing to do
with the conflict in Donbass. On 29 March 2018, for example, the Zarechny District
Court of Sumy convicted the CEO of Snack Export LLC for the supply of snacks and
beer to the LPR.%

Against this background, as pointed out in the Counter-Memorial,® Ukraine and its
enterprises have been trading coal, steel and other goods with the DPR and LPR. This

trade has been going on for years and was advocated for by Ukrainian top-level

% The sentence of the Darnitsky District Court in Kiev of 28 December 2015, available at:
http://web.archive.org/web/20161124011138/https://reyestr.court.gov.ua/Review/54799070 (Annex 426).

% Unn.com.ua, Financing of terrorism by Rybalka's companies: pre-trial investigation continues, examinations
appointed (17 October 2018), available at: https://www.unn.com.ua/uk/news/1758010-finansuvannya-terorizmu-
kompaniyami-ribalki-dosudove-rozsliduvannya-trivaye-priznacheni-ekspertizi (Annex 296).

% Counter-Memorial (ICSFT), q18.

Page 40 out of 541



politicians.® With the tacit approval of the Ukrainian government, Ukrainian coal

mining companies continued to operate freely in Donbass.

85. According to the Ministry of Energy and Coal Industry of Ukraine, the country’s coal
industry produced about 65 million tons of coal in 2014 and about 40 million tons in 2015
as well as in 2016. At the same time, according to Ernst &Young, a significant part of
this coal came from the so called “temporarily occupied territories™: at least 15.7 million
tons in 2014, 5.4 million tons in 2015 and 11.4 million tons in 2016. At the beginning of
2016, 85 out of 150 Ukrainian coal mines were located in the DPR/LPR, including all

those producing “A” grade coal (anthracite).

86. Ukrainian authorities were hesitant to publish in the public domain statistics on coal
production in Donbass. At the same time, amid the annual decline in coal production in
Ukraine, the Donbass coal deposits became increasingly important to the country's

economy.

87. In 2016 Ukrainian TV channel “1+1” covered a visit of Igor Nasalik, Minister of energy
and coal of Ukraine industry, to the DPR. Mr Nasalik was shown having a meeting in
Donetsk with the minister of taxes and fees of the DPR and discussing the conditions of
coal supply from the DPR to Ukraine. In particular, Mr Nasalik asked his counterpart
whether there were any problems with supplying coal from the DPR-controlled territory
to Ukraine, and was told that “today there are no obstacles to supplying coal to Ukrainian
territory”.292 Statements by Ukraine’s Deputy Prime Minister Kistion and Minister for
“Temporarily Occupied Territories and Internally Displaced Persons” Chernysh said that
in March 2017, Ukraine's yearly demand for Donbass coal amounted to up to 9 million

tons.103

100 See Unian, Ukraine cannot do without coal from the occupied territories - head of the SBU (26 January 2017),
available at: https://www.unian.ua/politics/1744361-ukrajina-ne-moje-obiytisya-bez-vugillya-z-okupovanih-
teritoriy-glava-sbu.html (Annex 70).

101 See Open Data portal, National Report of Ukraine in the Framework of the Extractive Industries Transparency
Initiative (2016), available at:
https://web.archive.org/web/20180831064958/https://data.gov.ua/dataset/da1849bf-140f-4161-a71f-
2f6a904fffb5.

102 YouTube, Nasalik in the DPR (19 July 2016), available at:
https://www.youtube.com/watch?v=3gMHY 0szxB0.

103 See Zaxid.net, Deputy Prime Minister says how much coal Ukraine buys from the occupied territories (16
December 2016), available at:
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88. It is also possible to estimate the scale of coal supplies from Donbass from the
commentary by the press service of Ukrainian Railways of 15 February 2017, according
to which Ukrainian thermal power plants did not receive more than 240 thousand tons of

anthracite after 20 days of railroad blocking by “ATO veterans”.*%

89. The energy sector of the DPR and LPR up to 2017 was mainly controlled by the Donbass
Fuel and Energy Company (“DTEK”) Holding and Krasnodonugol PJSC, belonging to
Ukrainian oligarch Rinat Akhmetov, the Zasyadko Mine, as well as by numerous state
enterprises subordinate to the Ministry of Energy and Coal Industry of Ukraine. DTEK
operated 12 coal mines in the DPR and LPR (out of its total of 30). Itis clearly seen from
the DTEK auditor's reports for 2014-2017 published on the Holding’s website.%®

90. Asitisshown in Appendix 1 to this Rejoinder, the coal trade with the DPR and LPR was
conducted actively without any interference from law enforcement authorities. The only
investigation concerning the supply of coal from the DPR and LPR to the territories
controlled by Kiev was initiated in September 2016 in order to put pressure on political
opposition. After Petr Poroshenko ceased to be President of Ukraine, he also became a
suspect in this case. On 20 December 2021, i.e., two and a half years after he had left
office as the President, the Pechersky District Court in Kiev decided on a measure of
restraint in the form of personal obligation for the former president.1%® According to this
investigation, president Poroshenko exerted administrative pressure on the Ministry of
Energy and Coal Industry, the NBU and Centrenergo PJSC to pay money directly to the
leaders of the LPR and DPR and to conclude direct contracts for the sale of coal with
them. In total, during 2015, Ukraine transferred at least UAH 205.391 million for the

https://zaxid.net/vitsepremyer_povidomiv_skilki_vugillya_kupuye_ukrayina_z_okupovanih_teritoriy_n1412782
(Annex 71); See also Cenzor.net, Chernysh Is Against Ban On Goods Transportation Through Contact Line (26
December 2019), available at:
https://censor net.ua/news/421058/chernysh_protiv_zapreta _na_provoz_tovarov_cherez_liniyu_soprikosnoveniy
a_na_donbasse_neobhodimo_imet (Annex 72).

104 Ukrainian railway, Due to the blocking of train traffic in the Donbass, Ukraine did not receive almost 240
thousand tons of thermal coal, and the industry suffered UAH 53.5 million in losses (15 February 2017), available
at: https://web.archive.org/web/20220328103230/https:/www.uz.gov.ua/press_center/up_to_date topic/445344/
(Annex 73).

105 5ee DTEK Energy B.V. Abbreviated IFRS Consolidated Financial Statements, 31 December 2015, pp. 5-6,
17, available at: http://web.archive.org/web/20201030073416/https://dtek.com/content/files/fy2015/dtek-energy-
2015-ifrs-fs.pdf (Annex 485); FY 2016 Results Corporate Presentation DTEK Energy B.V., April 2017, pp. 17-
18, available at: http://web.archive.org/web/20170712221415/http://www.dtek.com/content/files/ir-presentation-
fy-2016.pdf (Annex 477).

1% Hromadske, “Coal case”: Poroshenko was appointed a personal obligation (19 January 2022), available at:
https://hromadske.ua/posts/vugilna-sprava-poroshenka-vidpustili-pid-osobiste-zobovyazannya (Annex 75).
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supply of coal from the LPR and DPR, in addition to the funds paid in cash. According
to the signed agreements, more than 3 billion. 168 million UAH were to be transferred.'%’

It is important to note that so far there has seemed to be no progress in the investigation
of this criminal case. Until now Petr Poroshenko is free and not restricted in his
movements in Ukraine and abroad, he can freely contact any persons and dispose of his
assets. Thus, it is obvious that this “coal” investigation was initiated and is being
conducted solely to put pressure on political opponents of Vladimir Zelensky, not to

investigate the mythical “financing of terrorism”.

The above confirms that Ukraine's authorities, while verbally labelling the DPR and LPR
as “terrorists” and branding any trade operations with the republics as “terrorist
financing”, at the same time conducted trade activities with Donetsk and Lugansk
themselves. Ukraine's top leadership, including President Poroshenko and members of

the government, actively facilitated these trade activities.

197 Slovo i dilo, Coal case of Poroshenko-Medvedchuk: details of procurement announced by SBI (17 January

2022),

available at: https://www.slovoidilo.ua/2022/01/17/novyna/polityka/vuhilna-sprava-poroshenka-

medvedchuka-dbr-ozvuchyly-vytraty-derzhbyudzhetu (Annex 74).
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I11. THE REQUIREMENTS FOR THE ESTABLISHMENT OF TERRORISM
FINANCING UNDER ARTICLE 2 OF THE ICSFT

93. Article 2 of the ICSFT, in its relevant part, provides:

“1. Any person commits an offence within the meaning of this Convention if
that person by any means, directly or indirectly, unlawfully and wilfully,
provides or collects funds with the intention that they should be used or in the
knowledge that they are to be used, in full or in part, in order to carry out:

(@) An act which constitutes an offence within the scope of and as defined in
one of the treaties listed in the annex; or

(b) Any other act intended to cause death or serious bodily injury to a civilian,
or to any other person not taking an active part in the hostilities in a situation
of armed conflict, when the purpose of such act, by its nature or context, is to
intimidate a population, or to compel a government or an international
organization to do or to abstain from doing any act ...”.

94.  As explained in the Counter-Memorial, this provision is central to the present case.!® In
its Judgment of 8 November 2019, the Court determined that:
“The ICSFT imposes obligations on States parties with respect to offences
committed by a person when ‘that person by any means, directly or indirectly,
unlawfully and wilfully, provides or collects funds with the intention that they
should be used or in the knowledge that they are to be used, in full or in part,
in order to carry out’ acts of terrorism as described in Article 2, paragraph 1
(a) and (b)”.1%°
95. In other words, and as Ukraine agrees,*'° the substantive provisions of the ICSFT apply
only in respect of the offence of terrorism financing as defined in Article 2. For Ukraine
to establish that the Russian Federation has violated any of its obligations under the
Convention (quod non), ! it must accordingly demonstrate that the relevant requirements
found in the chapeau of Article 2(1), as well as in sub-paragraphs (a) or (b) thereof, are
met. The ICSFT, in short, is not a general treaty of cooperation on criminal matters, not

least a comprehensive convention on combating terrorism, but a convention criminalizing

108 Counter-Memorial (ICSFT), 99104-106.

109 Judgment of 8 November 2019, p. 585, 959. Order of 19 April 2017, p. 131, 974 (“... the obligations under
Article 18 and the corresponding rights are premised on the acts identified in Article 2, namely the provision or
collection of funds with the intention that they should be used or in the knowledge that they are to be used in order
to carry out acts set out in paragraphs 1 (a) and 1 (b) of this Article”).

110 Written Statement of Observations and Submissions, 4200 (... the entire architecture of the treaty hinges on
the Article 2 offence™).

111 See below, Part 1, Chapter VIII.
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one specific offence — terrorism financing — and establishing a cooperation mechanism to
prevent and punish it.

This chapter responds to Ukraine’s Reply insofar as it concerns the interpretation of
Article 2 of the ICSFT. Section A addresses the mental elements of “intention” or
“knowledge” necessary for the establishment of terrorism financing under the chapeau of
Article 2(1) of the ICSFT. Section B deals with the requirements for acts of terrorism
under Article 2(1)(a) of the ICSFT, read together with Article 1(1)(b) of the Convention
for the Suppression of Unlawful Acts against the Safety of Civil Aviation (the “Montreal
Convention”) and Article 2(1) of the International Convention for the Suppression of
Terrorist Bombing (the “ICSTB”). Section C addresses the requirements for acts of
terrorism within the meaning of Article 2(1)(b) of the ICSFT. Finally, Section D
addresses the rules of IHL that are relevant to the interpretation and application of the
ICSFT.

As a preliminary remark, the manner in which Ukraine’s case under the ICSFT has
evolved needs to be highlighted. When Ukraine initiated these proceedings, its main
objective was to accuse the Russian Federation not of a failure to cooperate to prevent
and punish terrorism financing, but of engaging in terrorism financing itself. In the
Memorial, for example, it was claimed that the Russian Federation “transferred vast
quantities of dangerous weapons and other funds to groups on Ukrainian soil known to
engage in terrorist acts”,''? and Ukraine even went as far as to suggest that the Russian
Federation “insist[ed] on its own prerogative to finance terrorism”.1*3 These accusations
are baseless and firmly rejected by the Russian Federation. Furthermore, it must be
recalled that, in its Judgment of 8 November 2019, the Court decided in no unclear terms
that “[t]he financing by a State of acts of terrorism is not addressed by the ICSFT. It lies
outside the scope of the Convention”.*** The scope of Ukraine’s initial case was thereby

significantly reduced.

Ukraine has had no choice but to focus in its Reply on some of the actual obligations
arising under the ICSFT (Articles 8-16). At this stage of the proceedings, some of the

112 Memorial, §22.
113 |pid., 4305.
114 Judgment of 8 November 2019, p. 585, §59.
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main issues that divide the Parties are the definition and scope of the mental elements of
“intention” and “knowledge”, and the threshold of evidence that must be met for
establishing the commission of the relevant offences under Article 2 and triggering the
obligations of cooperation and legal assistance under the Convention. The various
elements of Article 2, properly interpreted in accordance with Articles 31 to 33 of the
VCLT, provide an answer to this, as the Russian Federation showed in its Counter-
Memorial and will do so again in the sections below. Yet in the end, regardless of whether
the Russian Federation’s or Ukraine’s interpretation of the ICSFT, the Montreal
Convention and the ICSTB is upheld, the main difficulty faced by Ukraine is that it cannot
conclusively prove, on the facts, that terrorism financing or any other terrorist offence
related to such alleged financing took place. Chapters V-VII below address these facts

in greater detail.

THE “INTENTION” OR “KNOWLEDGE” NECESSARY FOR THE OFFENCE OF TERRORISM

FINANCING UNDER THE CHAPEAU TO ARTICLE 2(1) OF THE ICSFT

Article 2(1) of the ICSFT stipulates that a person commits the offence of financing of
terrorism if that person “by any means, directly or indirectly, unlawfully and wilfully,
provides or collects funds with the intention that they should be used or in the knowledge
that they are to be used” to carry out the acts of terrorism that Articles 2(1)(a) and 2(1)(b)
refer t0.1%> As explained in the Counter-Memorial, the mental elements of “intention”
and “knowledge” in the chapeau play a particularly important role in the structure and
application of the Convention.!® They are, as it is clear from the plain text of the
provision, distinct and alternative. '’ “Intention” refers to specific intent or dolus
specialis, that is, the intention to “obtain[] a certain result prohibited by the texts, namely
the pursued goal”, to the exclusion of indirect intent and recklessness: the intent is that
the funds “should be used” to carry out the acts of terrorism referred to.}*® By contrast,
“knowledge” refers to actual awareness of the fact that funds “are to be used” to carry
out a terrorism offence. Contrary to what Ukraine sought to argue in its Memorial, this

requirement under Article 2(1) must not be confused with awareness of a “possibility”,

115 Emphasis added.
116 Counter-Memorial (ICSFT), 99107-110.
17 bid., §9111-112.

118 |bid., §9115-116. See also Reply, 111 (“Ukraine does not advocate a recklessness standard, which would be
much broader than the principle reflected in Article 2 [of the ICSFT] ...”).
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“probability” or “risk” that funds may be used to commit acts of terrorism — terms which
are nowhere to be seen in the text.!’® The Russian Federation’s interpretation of the
chapeau of Article 2(1) is consistent not only with the ordinary meaning of its terms, but

120

also its context within the Convention, object and purpose, 2! the travaux

122

préparatoires, and States’ practice in the domestic implementation of the

Convention.'?3

100. Ukraine did not engage with most of these arguments in the Reply. Conscious of the
impossibility to prove the “intent” requirement under Article 2(1) in light of the facts of
the case, Ukraine focuses on the interpretation of the mental element of “knowledge”
alone,?* and continues to advance, contrary to the ordinary sense of the provision, that
“knowledge” that funds “are to be used” to commit a terrorism offence is not necessary
for terrorism financing to be established. Citing a single commentator, Ukraine rather
proposes as a ‘“‘common-sense principle” that “the financing of a group which has
notoriously committed terrorist acts would meet the requirements” of Article 2(1).1%° It
suggests that this is “the only way to give the Convention practical effect” because

“terrorist perpetrators generally engage in terrorist acts alongside other activities”.12

101. Contrary to what Ukraine asserts, the Russian Federation has not agreed with this
interpretation of Article 2(1) of the ICSFT,*?” which essentially seeks to read out of the
provision the mental elements of “intent” and “knowledge”. The correct interpretation of
the “knowledge” requirement, as noted above, is that actual knowledge that funds are to
be used to commit an act of terrorism must be established: the funder must know, with
certainty, that those funds will be used to commit the relevant terrorism offences as

defined in the ICSFT and other anti-terrorism treaties. There is thus no “notoriety test”

119 Counter-Memorial (ICSFT), q9117-118.
120 |pig)., 49119-123.

121 |pid., 99124-126.

122 |piq., 99127-136.

123 |pig., 99137-144.

124 Relpy, 999 ff.

125 |bid., 4100.

126 | bid.

127 |pid., 99101, 112.
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in the Convention which might set the threshold lower than the actual requirements
stipulated in Article 2(1).

102. Naturally, there may be some cases, such as the designation of Al-Qaeda as a terrorist
organisation by the UN Security Council under Chapter VII of the UN Charter,*?® where
there exists a clear international consensus regarding the terrorist activities of a given
group, as determined by a competent international organ. There is no question here about
a certain terrorist group being “notorious” by virtue of some unspecified and vague
criteria — rather, the highest international body charged with dealing with terrorism-
related issues — the UN Security Council — after a proper assessment, listed the group as
such. In the case of the UN Security Council, States are obliged to accept and carry out
its decisions, including determinations of the terrorist nature of an organisation, by virtue
of the UN Charter.

103. The DPR and LPR, which were at the relevant time territorial administration units, clearly
do not fall within the category of groups like Al-Qaeda, as they have never been listed as
a “terrorist organization” by any competent international body, not least the UN Security
Council. In this regard, it should also be noted that Ukraine itself has never even tried to
put this issue before any such body, which confirms that it does not entertain any serious
hope to show, with any degree of conclusiveness, that the DPR or LPR may be viewed as
terrorist organisations. Ukraine’s behaviour in this regard must be seen in its proper
context, that is, the existence of an armed conflict between itself and the DPR and LPR,
during which the parties involved can be reasonably presumed to have acted on the basis
of military necessity, as opposed to an intention to commit terrorism offences in the

absence of conclusive evidence to that effect.2°

104. The threshold that Ukraine puts forward to meet its “notoriety test” (nowhere to be found
in the text of the Convention) is remarkably low and vague, suggesting that States would
be obligated to act upon inconsistent assertions of one single State, even if the latter only
occasionally refers to a certain group as a “terrorist organization” for mere political
purposes. In particular, Ukraine maintains that it suffices for it to rely on a few statements

by itself (and itself alone) labelling the DPR and LPR as “terrorist organizations”, even

128 Counter-Memorial (ICSFT), 9125.
129 See below, Part 1, Chapters V-VI.
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if at the same time Ukraine concluded the Minsk Agreements with these entities, which
were later endorsed by resolution 2202 (2015) of the UN Security Council **°and
conducted trade activities that took place between Ukraine and the DPR and LPR over
the years.'® If this were to be what is required by Article 2(1) of the ICSFT, it would
mean that any State’s labelling of any entity, however improbable or politically charged,
to be a “terrorist organisation” would somehow trigger all States’ obligations under the
Convention, as well as the possible criminal responsibility of individuals for terrorism

financing. Such a vague and subjective approach cannot stand any scrutiny.

Ultimately, Ukraine appears not to insist on its suggested “notoriety test”,}3? as it is well
aware that the DPR and LPR are not and have never been considered (not even by Ukraine
in a consistent manner) terrorist organisations at the international level. Instead, it falls
back to the basic position under the ICSFT: what is crucial is not “labels or designations
of groups” as terrorists by international organizations, a group of States, or even a single
State, but rather the acts that an alleged offender objectively carries out: “the Convention

was designed to address acts, not legal or political labels”. 1%

In this regard, Ukraine’s statement that “the point of the careful drafting of Article 2(1)
was to exclude political judgments and characterisations, and to instead focus on acts”3*
deserves special consideration. Ukraine labelled the DPR and LPR as “terrorist entities”
long before the occurrence of any of the events it brings up as alleged “terrorist acts” in
the present case. Importantly, in April 2014, Ukraine’s war against the people of Donbass
had already been labelled by Kiev as an “anti-terrorist operation” against anyone who
took up arms. Ukraine’s characterisation of the DPR and LPR as terrorist organisations
was therefore pure and simply political. According to Ukraine’s own logic, these

“political labels” could not have been considered sufficient grounds for triggering the

130 Reply, 9214, 230, 241, 294. The Minsk Agreements included a roadmap for the resolution of the conflict
which is irreconcilable with Ukraine’s labeling of the DPR and LPR as “terrorist organizations”. The Agreements
included provisions relating to, inter alia, ceasefire obligations, the launch of a dialogue between the Ukrainian
government and the DPR and LPR with a view to agreeing on modalities for local elections, ensuring the pardon
and amnesty of persons involved in the armed conflict, release and exchange of hostages, and facilitating
humanitarian assistance. See UN Security Council resolution No. 2202, 2015, 991-7.

131 See below, Appendix 1.

132 Memorial, 4281.

133 Reply, 9115. See also 4101.
134 |bid., 9116.
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application of the ICSFT — yet at the same time Ukraine demands that the Russian
Federation should have taken them at face value and treated the DPR and LPR as terrorist

organisations.

The Reply further recognises that recklessness is not covered by the ICSFT:

“Ukraine does not advocate a recklessness standard, which would be much
broader than the principle reflected in Article 2: actual knowledge that the

funder is providing assets to a group that is known to commits terrorist acts

establishes the mental element of the offense”. 1%

Ukraine also repeats that “[i]t is a well-established principle of international law that mens
rea can be inferred from objective factual circumstances, and there is no indication that
the drafters of the ICSFT intended to deviate from this principle in Article 2(1)”.1%
However, Ukraine’s assertion that the inferral of mens rea from objective factual
circumstances constitutes a “well-established principle of international law” (without
specifying its source) is wholly unsubstantiated. As already noted in the Counter-
Memorial, when inference from context is allowed in treaties criminalizing certain
offences, they do so expressly.*” In support of its far-reaching claim, Ukraine refers only
to the International Criminal Court’s “Elements of Crimes”’; however, ICC documents are
neither universal nor legally binding for those not Parties to the Rome Statute — and
neither Ukraine nor the Russian Federation are such Parties. Furthermore, these

“elements” concern war crimes, and not terrorism financing.

There is, on the contrary, much stronger evidence against Ukraine’s claim. In its Counter-
Memorial, the Russian Federation has already referred to the International Monetary
Fund’s Legal Department’s Handbook for Legislative Drafting on suppressing terrorism
financing when showing how forms of mens rea other than direct intent are not covered
by the ICSFT. The Handbook stipulates that the ICSFT does not state that the requisite

135 |bid., 9111. Ukraine also repeats that “[i]t is a well-established principle of international law that mens rea can
be inferred from objective factual circumstances, and there is no indication that the drafters of the ICSFT intended
to deviate from this principle in Article 2(1)” (ibid.). As noted in the Counter-Memorial, however, when inference
from context is allowed in treaties criminalizing certain offences, they do so expressly. See Counter-Memorial
(ICSFT), 49121-122. The Russian Federation notes that Ukraine’s assertion that the inferral of mens rea from
objective factual circumstances constitutes a “well-established principle” (without specifying its source) is wholly
unsubstantiated, with the exception of references to a few conventions, while ignoring many others.

136 |bid.
187 Counter-Memorial (ICSFT), 9121-122.
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“intention” or “knowledge” as to the use of the funds may be inferred from objective

circumstances:

“One of the criteria for compliance with these standards is stated as follows
in the Methodology: “The offences of ML and FT should apply at least to
those individuals and legal entities that knowingly engage in ML or FT
activity. Laws should provide that the intentional element of the offences of
ML and FT may be inferred from objective factual circumstances.”

The first sentence of the quoted section of the Methodology is consistent with
the Convention, as knowledge is required (as an alternative to intent) in the
definition of the offense itself in the Convention. With respect to the second
sentence of the criterion, the idea that knowledge or intent should be inferred
from objective factual circumstances was already present in the FATF 40
Recommendations on Money Laundering. Its origin can be found in the 1988
Vienna Convention, which states that: “Knowledge, intent or purpose
required as an element of an offence set forth in paragraph 1 of this article
may be inferred from objective factual circumstances.” There is no similar
provision in the [Terrorism Financing] Convention. It is a matter for each
jurisdiction to determine whether its general criminal law provides an
equivalent standard applicable to terrorism financing offenses.” 8
[Emphasis added]

110. Later, however, Ukraine states:

“Requiring the funder to possess particularized knowledge that the specific
funds being provided would be directed toward a specific terrorist act would
undermine the treaty’s effectiveness. It would rarely be possible to prove that
a funder of a group that engages in terrorist acts knew with certainty how the
funds being provided would be deployed. Groups committing terrorist acts
could easily shield their funders from liability by simply declining to tell
funders how specific assets might be directed. Further, if it becomes unduly
difficult to prove an Article 2 offense, the object and purpose of the
Convention — to promote cooperation in the suppression of terrorism
financing — would be thwarted. States who had committed to cooperate in
the prevention and suppression of terrorism financing offenses would rarely
have to cooperate in practice, since only allegations that a specific asset was
to be used to commit a specific act of terror could trigger the treaty’s
obligations.”**® [Emphasis added]

111. And Ukraine then makes yet another turn to say that:

138 International Monetary Fund, Legal Department, SUPPRESSING THE FINANCING OF TERRORISM: A HANDBOOK
FOR LEGISLATIVE DRAFTING (2003), p. 53, available at:
https://www.imf.org/external/pubs/nft/2003/SFTH/pdf/SFTH.pdf.

139 Reply, 9105.
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112.

113.

114.

“Article 2(1) must be read so that ‘it is sufficient to prove that the recipient or
recipients . . . of the ‘funds’ are terrorists,” and ‘that that person was aware
of this ..., [Emphasis added]

Ukraine thereby creates a confusion regarding the requirement of “knowledge” under
Article 2(1) of the ICSFT: it says, on the one hand, that one must assess the “acts that
[alleged terrorists] objectively carry out” for purposes of establishing this mental element.
At the same time, Ukraine suggests that it suffices to somehow show that the recipients
of funds are “terrorists” or a “group that is known to commit terrorist acts”, to then
reiterate that it is not necessary to prove the existence of knowledge that funds are to be
used for a specific terrorist act (as expressly required by the Convention), but rather for
unspecified acts which may or may not constitute terrorism offences under Article 2(1)(b)
of the ICSFT and other conventions pursuant to Article 2(1)(a).

Thus, while on the one hand Ukraine recognises that it is terrorist acts and their financing
that “the Convention was designed to address”, it then tries to read into Article 2 of the
Convention the notion of financing of “a group that is known to commit terrorist acts”
which is nowhere to be found in the text. Furthermore, although Ukraine admits that the
Convention was not designed to address “political labels”, it also argues that the
obligations under the Convention can be triggered not only through actual (certain)
knowledge that funds will be used for the commission of a terrorist act that falls under
the Convention (such knowledge possibly being public through an official designation by
the Security Council and its Sanctions Committees), but also by a label (of an entity
allegedly being a “terrorist organization” or a person allegedly being a “terrorist”) by a

single State for political reasons and even if that State is not consistent in such a labelling.

Ukraine attempts to prove this point by repeating what it previously stated in its Memorial
and selectively quoting Article 2 of the ICSFT. In particular, it relies on the terms “in
full or in part” used in Article 2(1), as well as Article 2(3), which states that “it shall not
be necessary that the funds were actually used to carry out an offence referred to in
paragraph 1, subparagraphs (a) or (b)”.2*! Based on these provisions, Ukraine suggests
that “[r]equiring the funder to possess particularised knowledge that the specific funds

would be directed toward a specific terrorist act would undermine the treaty’s

140 |bid., §107.
141 |bid., §9102-104.
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effectiveness”.2*? Neither of these elements of Article 2, however, nullifies the mental
element set out in the chapeau of Article 2(1): the funder must still have the knowledge
that the funds being provided “are to be used ... in order to carry out” the relevant offence;
Article 2(1) does not stipulate that such funds “could” or “might” be used to commit such
offences, or for some other purpose.'*® Whether “in full or in part”, the mental element
remains, i.e. the funder must know that at least “part” of the funds will effectively be used
for the commission of one of those offences. As for Article 2(3), Ukraine does not deny

that it is not related to the mental element Article 2(1).14

115. Ukraine’s reference to the preamble of the ICSFT, which notes in part that the financing
of terrorism may be indirect “through organizations which also have or claim to have
charitable, social or cultural goals or which are also engaged in unlawful activities such
as illicit arms trafficking, drug dealing and racketeering, including the exploitation of
persons for purposes of funding terrorist activities” is also of no assistance.}*® Ukraine
suggests, based on this wording, that “it cannot be a defense under Article 2(1) for the
funder to claim some uncertainty as to whether the specific money or weapons provided
would be directly earmarked for terrorist acts”.24® Yet Ukraine again misses the point:
the question is not whether an alleged funder may invoke a “defense” based on
“uncertainty”, but the degree of knowledge the latter must have for the terrorism financing
offence under the Convention to be established and the Convention’s cooperation
obligations to be triggered. The object and purpose of the Convention is not the
criminalisation of, and establishment of a cooperation regime with respect to, just any
type of financing (which in itself is not unlawful), but the financing of terrorist activities.
The text of Article 2(1) of the Convention, which requires actual knowledge that funds
“are to be used” to commit a specific terrorist act as set out in various anti-terrorism
conventions and in Article 2(1)(b) of the ICSFT, is perfectly compatible with this object

and purpose.

142 |hid., €105.

143 See Counter-Memorial (ICSFT), q118.

144 |bid., 9123; Written Statement of Observations and Submissions, §202.
145 Reply, 94106-107.

146 |bid., 4106.
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116. It must be added that if actual knowledge that funds are to be used to commit terrorist
acts was not required, the result would be that the ICSFT would criminalise the transfer
of funds in an overly broad manner, making individuals criminally responsible for
engaging in financial transactions with different types of entities and organisations that
do not actually carry out, or plan to carry out, terrorist offences. Ukraine’s view is that
those individuals should have somehow known or assumed that the recipient of funds
planned to carry out such offences simply because someone, somewhere in the world (e.g.
in Ukraine’s parliament), labelled that recipient as a terrorist or terrorist group, even if
that labelling was made for political purposes. This position is clearly untenable, and all
the more so in cases like the present one since it could lead to the disruption of

humanitarian activities necessary in the context of an armed conflict.

117. Ukraine’s appeal to the UNODC Legislative Guide to the Universal Legal Regime
Against Terrorism is likewise misplaced.'*’ First of all, it should be noted that the
Legislative Guide was produced by the UNODC, not by the States Parties to the
Convention or the UN Security Council or its specialised bodies, such as the Counter-
Terrorism Committee (the “CTC”) or Counter-Terrorism Executive Directorate (the
“CTED?”), bodies that are specifically tasked with addressing counter-terrorism activities.
Thus, its value for the interpretation of the ICSFT is limited. Moreover, the section of
the Guide which Ukraine quotes (“Elements of knowledge and intent”) describes a
hypothetical situation of a national criminal law provision that goes beyond the

requirements of the ICSFT:

“The Financing Convention applies only to unlawful and willful provision or
collection of funds ‘with the intention that they should be used or in the
knowledge that they are to be used, in full or in part, to carry out’ specified
violent acts. Some national laws have extended criminal liability to a person
who ‘has reasonable cause to suspect’ that his or her participation, support or
funds may be used for the purpose of supporting terrorist groups or actions.
The question may arise whether proof of reasonable cause or suspicion is a
standard of negligence or at most recklessness and not of intentional or
knowing wrongdoing. Accordingly, a request for international assistance
involving reasonable grounds to suspect terrorist activity may be attacked as
not satisfying dual criminality under the Financing Convention. The opposing
argument is that proof that an offender had reasonable cause to suspect the
intended illegal use of funds allows an inference that the accused made a
conscious decision to remain willfully blind to the illegality and therefore

147 |bid., 9108.
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acted intentionally, or at least knowingly. Which view will prevail depends
upon local jurisdiction and statutory language”.'*® [Emphasis added]

118. Thus, according to the plain text of the Guide, the ICSFT itself does not actually “extend”
criminal liability to include “reasonable cause to suspect”. Indeed, the Guide
unswervingly maintains the wording of Article 2(1), whether directly quoting or restating
it. Furthermore, another UNODC document on the same topic — the more detailed Guide
for the Legislative Incorporation and Implementation of the Universal Anti-Terrorism
Instruments — does not engage in hypothetical situations and states clearly:

“According to the Convention’s definition, the mens rea or element of
intention behind the financing of terrorism has two aspects: the act must be
committed willfully and the offender must intend to use the funds to finance
acts of terrorism or know that they will be used for that purpose. Intention
and knowledge are thus two sides of the coin. In the absence of other

information concerning these two aspects of the subjective element, it is
advisable for each State to refer to its general criminal law”.*°[Emphasis

added]

119. As regards the travaux of the ICSFT, Ukraine relies on the personal recollections of one
participant of the negotiations of the Convention, which it disingenuously presents as a
“consensus” reached in 1999 without any reference to primary sources, in an attempt to
bolster its interpretation of the mental element of “knowledge”**® under Article 2(1). This
does not however respond to what the Russian Federation clearly established in the
Counter-Memorial: the drafting history of the ICSFT reveals that several proposals aimed
at creating a standard of likelihood, recklessness or dolus eventualis, the threshold of
which would be much lower than actual knowledge for purposes of establishing criminal
responsibility, were consistently rejected by States.’® The travaux thus confirm that
“knowledge” means actual knowledge that funds “are to be used, in full or in part, in

order to carry out” terrorist acts, following the ordinary meaning of the terms of Article
2(1).

148 UNODC, Legislative Guide to the Universal Legal Regime Against Terrorism2008, p. 30 , available at:
https://www.unodc.org/documents/terrorism/Publications/Legislative_Guide_Universal_Legal_Regime/English.
pdf.

149 UNODC, Guide for the Legislative Incorporation and Implementation of the Universal Anti-Terrorism
Instruments, 2006, p. 19, 152 (emphasis added), available at:
https://www.unodc.org/documents/terrorism/Publications/Guide_Legislative_Incorporation_Implementation/Eng
lish.pdf.

150 Reply, q4110-111.
181 Counter-Memorial (ICSFT), 99127-136.
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120. Even if Ukraine’s “notoriety test” were correct (quod non), the question that remains, as
Ukraine itself notes, is determining how such “notoriety” would need to be established.!
Ukraine suggests that “the proper inquiry is whether there is public knowledge that the
individual or group carries out acts that meet the requirements of subparagraphs (a) and
(b) of Article 2(1)”.1>® No authority is provided in support of this purported “inquiry”,
other than a few domestic court cases which the Russian Federation has already addressed
in its Counter-Memorial.*>* As it was explained, those cases are either irrelevant because
the court in question was not applying the ICSFT itself, but national legislation going
beyond the latter, or concerned examples of terrorist organisations that have been
recognised as such by competent international bodies or multiple States, and which had
committed innumerable terrorist acts before the terrorism financing offence was found to
be established.

121. With regard to the new case introduced by Ukraine in its Reply — Schansman v. Sberbank
of Russia PJSC — the US District Court simply “assumed as true” the plaintiff’s claims
that the DPR was a “terrorist organization” and did not possess “armed forces”.!>® The
District Court followed a procedure under US law that allows such an assumption without
further inquiry.*® This decision, which runs contrary to the 2022 judgment of The Hague
District Court in the MH17 case, ™’ was apparently made solely for the purpose of
avoiding the lawful exemption established by the US Congress for “injury or loss by
reason of an act of war” (including “armed conflict between military forces of any

character”).°®

152 Reply, 112.

153 |bid., 49113, 121.

154 Ibid., 9113; Counter-Memorial (ICSFT), §144.
1%5 Reply, Annex 67, p. 12, 925.

1%6 |bid., pp. 6-7, 991-2, 5. This decision was indeed an order against Sherbank under Rule 12(b)(6) (motion to
dismiss the complaint for failure to state a claim that is plausible on its face). This Rule requires the claimant to
state sufficient facts in the complaint which could allow the federal court to make a reasonable inference that the
defendant is liable. When federal courts consider these motions, they must, solely for the purpose of this motion,
accept all factual allegations by the claimant as true and make every reasonable inference in favour of the claimant.
Accordingly, the court did not, nor was it necessary for it to, establish the nature of the DPR and LPR’s activities.

157 See below, Chapter V.

1%8 See United States Code, Title 18, § 2336(a), available at : https://www.govinfo.gov/content/pkg/USCODE-
2021-title18/pdf/USCODE-2021-title18-partl-chap113B-sec2336.pdf
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122.

123.

Ukraine also does not explain how its proposed threshold of “public knowledge” should
be precisely understood or applied. According to its ordinary meaning, “public
knowledge” means “something that people know because it has been reported in the
news”'® or “knowledge that is available to everyone”.'®® Yet Ukraine cannot seriously
maintain that such a subjective and vague concept (in how much detail must something
be reported in the news, with what frequency, and which news outlets are to be relied
upon? When exactly does a piece of information become available to the “public”; which
“public”? What is one to do when one reads conflicting media reports? How is one to
treat media reports that make accusations of a criminal nature without a fully conclusive
criminal procedure?) can suffice to establish the criminal responsibility of an individual,

or to trigger a State’s cooperation obligations under the ICSFT.

As will be shown in more detail in Chapters V-VII below, the facts before the Court do
not show that even the low and vague threshold put forward by Ukraine is met. None of
the incidents relied on by Ukraine in the present case, or any other acts allegedly
attributable to the DPR or LPR, have been qualified as acts of terrorism by competent
international bodies or States; nor do any of those acts, on their own merit, constitute
terrorist acts according to the applicable treaties. The downing of flight MH17, notably,
has not been characterised as an act of terrorism, neither by the UN Security Council, the
ICAO Council or even by the States of nationality of the victims (Malaysia, the
Netherlands, Australia); furthermore, no terrorist intent was discovered by The Hague
District Court in its 2022 judgment. Neither have similar acts committed in the past by
various States, including Ukraine itself, been considered terrorism. ! It is thus
implausible to maintain, even applying Ukraine’s “notoriety test”, that the persons that
allegedly funded the DPR or LPR could have had the knowledge that the funds they
provided were to be used, or even likely to be used, to commit terrorist acts; similarly, it
cannot be credibly argued, on the basis of the thin evidence relied upon by Ukraine when
it requested legal assistance, that the Russian Federation was somehow obliged to

attribute or suspect the existence of such knowledge to the persons involved.

159

Merriam-Webster, Dictionary, available at: https://www merriam-

webster.com/dictionary/public%20knowledge.

160 \/ocabulary.com, available at : https://www.vocabulary.com/dictionary/public%20knowledge.

181 See, for example, Gazeta.ru, “Do Not Make Tragedy of This”. How Ukraine Shot Down Russian Aircraft
(4 October 2021), available at: https://www.gazeta.ru/science/2021/10/03_a_14047363.shtml (Annex 343).
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124. Ultimately, the main evidence that Ukraine appears to adduce in order to argue that the
DPR and LPR are terrorist organisations (besides its own inconsistent assertions) is the
2014 OHCHR report on the human rights situation in Ukraine, which states that they have
“inflicted on the populations a reign of intimidation and terror to maintain their position
of control”.1%? As explained in the Counter-Memorial, however, the report is far from
constituting conclusive evidence that these entities were terrorist organisations. 163
Furthermore, the expression “reign of intimidation and terror” was used only once, in
passing, in the report, and its authors were not dealing with questions of terrorism, but
with allegations of specific human rights violations.'®* It should also be noted that that
such expressions are commonly used by the OHCHR, ! without there being an intention
(not least a mandate) to create legal consequences in respect of States’ obligations under

anti-terrorism treaties.

B. THE REQUIREMENTS FOR ACTS OF TERRORISM WITHIN THE MEANING OF ARTICLE
2(1)(A) oF THE ICSFT

125. In Chapter IV of the Counter-Memorial, the Russian Federation set out the correct
interpretation of the two treaties relied upon by Ukraine for purposes of the application
of Article 2(1)(a) of the ICSFT, that is, the Montreal Convention and the ICSTB. It was

shown, in particular, that:

162 OHCHR, Report on the human rights situation in Ukraine, 15 July 2014, 926, available at:
https://www.ohchr.org/sites/default/files/Documents/Countries/UA/Ukraine_Report_15July2014.pdf.

183 Counter-Memorial (ICSFT), §914-15.

164 As explained in the Counter-Memorial, later reports of the OHCHR on the situation in Ukraine do not employ
this expression. See Counter-Memorial (ICSFT), q15.

185 See, for example, OHCHR, Press briefing note on Burundi, Thailand, Guinea and Ethiopia, 10 July 2015,
available at: https://www.ohchr.org/en/press-briefing-notes/2015/07/press-briefing-note-burundi-thailand-guinea-
and-ethiopia; OHCHR, Press Releases No. HR/SC/99/4, Subcommission on Promotion and Protection of Human
Rights Hears Allegations of Violations Across the Globe, 4 August 1999, available at:
https://www.ohchr.org/en/press-releases/2009/10/subcommission-promotion-and-protection-human-rights-hears-
allegations-0; OHCHR, Press Releases No. HR/99/120, 14 December 1999, available at:
https://www.ohchr.org/en/press-releases/2009/10/default-title-1752.
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(@) The offence under Article 1(1)(b) of the Montreal Convention'®® requires a specific
intent to destroy a civilian aircraft; it does not encompass the destruction of such an

aircraft in error, or when there is an indirect intent or recklessness®’:

(b) The offence under Article 2(1) of the ICSTB 8 contains a dual intention
requirement: (1) the intentional delivery, placing, discharging or detonating an
explosive or other lethal device in, into or against a place of public use, a State or
government facility, a public transportation system or an infrastructure facility; and

(2) the intent to cause death, serious bodily harm or extensive destruction.'®®

126. In its Reply, Ukraine complains that the Russian Federation “puts forward interpretations
that make it more difficult to prove terrorism financing offenses”.1’® This assertion is
misplaced: the Russian Federation does not put forward interpretations that make it
“difficult” or “easy” to prove terrorism financing offences, but simply the correct
interpretation of the ICSFT, the Montreal Convention and the ICSTB, in accordance with
what the States parties to those treaties agreed to. Ukraine also does not explain why, in
any event, terrorism offences should in its view be able to be proved “easily” or “casually”
— such approach is not consistent with the gravity of the crimes in question, as well as
with general principles of criminal law, such as the principle of legality. In fact, it is not
difficult to see that Ukraine’s approach could lead to the violation of the human rights of

the accused.!’

186 The provision reads: “1. Any person commits an offence if he unlawfully and intentionally: .... (b) destroy an
aircraft in service or causes damage to such an aircraft which renders it incapable of flight or which is likely to
endanger its safety in flight ...”.

167 Counter-Memorial (ICSFT), 99149-164.

188 The provision reads: “Any person commits an offence within the meaning of this Convention if that person
unlawfully and intentionally delivers, places, discharges or detonates an explosive or other lethal device in, into
or against a place of public use, a State or government facility, a public transportation system or an infrastructure
facility: (a) With the intent to cause death or serious bodily injury; or (b) With the intent to cause extensive
destruction of such a place, facility or system, where such destruction results in or is likely to result in major
economic loss”.

189 Counter-Memorial (ICSFT), 99165-168.
170 Reply, 9123.

171 See, for example, UNSC Counter-Terrorism Committee, Global survey of the implementation of Security
Council resolution 1373 (2001) and other relevant resolutions by Member States, November 2021, 9777, 779,
available at: https://www.un.org/securitycouncil/ctc/sites/www.un.org.securitycouncil.ctc/files/ctc_1373_gis.pdf
(“The Security Council continues to affirm that Member States must ensure that any measures taken to combat
terrorism comply with all their obligations under international law, in particular international human rights law,
international refugee law, and international humanitarian law ... One core issue that remains a major matter of
concern, almost 20 years after the adoption of Security Council resolution 1373 (2001), is the question of the legal
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i. Article 1(1)(b) of the Montreal Convention

127. With respect to Article 1(1)(b) of the Montreal Convention, Ukraine argues that “the
status of the destroyed aircraft dictates whether the Convention applies, but is not an
element of a violation that is subject to an intent requirement”.1’? Further, according to
Ukraine, “[i]f a person acts unlawfully and intends to destroy an aircraft, and a civilian
aircraft is destroyed, an offense is committed under the Montreal Convention”; “any
claims of intent to unlawfully destroy a different kind of aircraft”, in Ukraine’s view, “are
irrelevant”. 1’®  Thus, Ukraine agrees that, under Article 1(1)(b) of the Montreal
Convention, a specific intent is required, but maintains that such intent relates to the
destruction of any aircraft, as opposed to only civilian aircraft. No convincing

explanation is given to sustain such an interpretation.

128. While Article 1(1)(b) of the Montreal Convention does not expressly define what type of
aircraft is covered by the offence,'’* Article 4(1) clarifies which type of aircraft the
Convention is intended to cover: “This Convention shall not apply to aircraft used in

military, customs or police services”.

129. Ukraine admits in the Reply that, pursuant to this provision, “the Convention does apply
to aircraft used in civilian service”.”® Yet it fails to make the relevant link between
Articles 1(1)(b) and 4(1) and draw the logical conclusion that there must be a specific
intent to destroy a civilian aircraft, as opposed to a military aircraft, for the offence to be
established. Instead, Ukraine limits itself to rehearsing the Memorial and stating that the

civilian status of an aircraft is a “jurisdictional element” set out in Article 4, and not a

definition of terrorist acts. The national laws of a number of States continue to criminalize terrorist acts in vague
or overbroad terms that could lead to abuse. Paragraph 2 (e) of resolution 1373 (2001) requires States to criminalize
participation in the financing, planning, preparation or perpetration of terrorist acts or in supporting such acts but
does not provide a definition of such offences. The Executive Directorate remains concerned about national
definitions of terrorism that exceed the scope of Council resolution 1566 (2004), the international counter-
terrorism instruments, and the model definition put forward by the Special Rapporteur on the promotion and
protection of human rights and fundamental freedoms while countering terrorism, thereby creating the potential
for non-violent conduct that is not terrorist in nature to be qualified as ‘terrorist’ ...”).

172 Reply, 9126.
173 |bid.
174 1pid., §127.

175 |bid., 9128, noting also that “[t]he status of the aircraft is not addressed in Article 1(1), but instead is addressed
separately in Article 4 of the Convention, which enumerates the circumstances in which the Convention shall or
shall not apply”; and that “if an incident occurs involving a military aircraft, the Convention ‘shall not apply’ to
that incident; whereas, if an incident occurs involving a civilian aircraft, the Convention does apply”.
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“legal ingredient” to determine the intent of an alleged perpetrator.}’® Ukraine provides
no support for this proposition, other than the 1999 Tadi¢ judgment, which did not
concern the Montreal Convention and the questions put before the Court in the present
case, but the interpretation of Article 5 of the ICTY Statute and the “armed conflict

requirement” thereunder, exclusively in the context of crimes against humanity.!’’

130. The ICTY’s reference to a “jurisdictional element” when discussing the term “committed
in armed conflict” in Article 5 of the ICTY Statute must be understood taking into account
the special nature of the Statute — i.e. an instrument that did not concern the
criminalisation of a certain conduct, but rather the establishment of an international
criminal tribunal in charge of prosecuting crimes committed specifically during the armed
conflict in the former Yugoslavia since 1991. Thus, the fact that the ICTY considered
the term “committed in armed conflict” to constitute an element concerning its own
limited jurisdiction, as opposed to the mens rea required for crimes against humanity, is
irrelevant for purposes of interpreting Article 1(1)(b) of the Montreal Convention.1’

131. Furthermore, even if Ukraine’s reading of the Tadi¢ judgment was correct (quod non),
this would still not help its position. Contrary to what Ukraine suggests, the Tribunal did
not consider the “armed conflict” requirement to be entirely divorced from the mental
state of the perpetrator. In fact, the Appeals Chamber was of the view that “it may be
inferred from the words ‘directed against any civilian population’ in Article 5 of the
Statute that the acts of the accused must comprise part of a pattern of widespread or
systematic crimes directed against a civilian population and that the accused must have
known that his acts fit into such a pattern”, and that what is required is proof of “the intent
to commit the crime and the knowledge of the context into which the crime fits.”*"

Knowledge of the existence of an armed conflict, therefore, was not deemed irrelevant.

176 |bid., 9128; Memorial, §222.

17 Prosecutor v. Tadic, Case No. IT-94-1-A, Appeals Chamber Judgment of 15 July 1999, 9249 (“The Appeals
Chamber would also agree with the Prosecution that the words “committed in armed conflict” in Article 5 of the
Statute require nothing more than the existence of an armed conflict at the relevant time and place. The Prosecution
is, moreover, correct in asserting that the armed conflict requirement is a jurisdictional element, not “a substantive
element of the mens rea of crimes against humanity” (i.e., not a legal ingredient of the subjective element of the
crime)”).

178 The same “jurisdictional element” relating to the existence of an armed conflict does not appear, for example,
in the Rome Statute (Article 7), which is not limited to crimes against humanity committed during an armed
conflict, as the ICTY Statute was.

179 Prosecutor v. Tadic, Case No. IT-94-1-A, Appeals Chamber Judgment of 15 July 1999, 49248, 249, 250.
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132. Ukraine’s reliance on the fact that the term “civilian aircraft” is not expressly used in
Article 1(1)(b)*® is equally unconvincing — it constitutes a vain attempt to distort that
provision by interpreting it in an isolated manner and out of its context. Indeed, if
Ukraine’s interpretation were to be followed to its logical conclusion, then the entirety of
Article 1(1)(b) — not only the element of intent — ought to be viewed as encompassing
also military aircraft, which would go against the very object and purpose of the

Convention (the suppression of unlawful acts against civil aviation).

133. As regards the Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons (the “IPP Convention”), Ukraine ultimately agrees with
the Russian Federation’s position,'8! but maintains that the key distinction is that Article
2(1)(a) of the IPP Convention specifically refers to the victim’s status (“an internationally
protected person”) as part of the mental element of the offence (i.e. the offender must be
aware of the status of the person), while, in contrast, Article 1(1)(b) of the Montreal
Convention does not expressly refer to “civilian aircraft”.'8 This argument, again, fails
to give a proper interpretation and effect to Articles 1 and 4 of the Montreal Convention
read in their proper context, as explained above — even if Article 1(1)(b) of the Montreal
Convention does not contain the words “civilian aircraft”, the term “aircraft in service”
must be interpreted in accordance with Article 4, which applies to the whole of the
Montreal Convention, as well as the title of the Convention which speaks of “suppression
of unlawful acts against the safety of civil aviation” (Emphasis added), and therefore

necessarily qualifies the mental element for the commission of the relevant offence.

134. As Ukraine rightly notes, the preamble of the Montreal Convention specifically refers to
the “occurrence” of “unlawful acts against the safety of civil aviation” as a “matter of
grave concern”, and that the Convention’s purpose is to “deter[] such acts”.1® This object
and purpose evidently support the Russian Federation’s interpretation of Article 1(1)(b)
of the Convention, but Ukraine suggests that the latter would somehow “create a loophole

in the treaty’s prohibitions”.'® In reality, there is no question that the Montreal

180 Reply, 9130.

181 |bid., 9131; Counter-Memorial (ICSFT), q157.
182 Reply, 7131.

183 |bid., q132.

184 |bid.
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Convention’s scope is limited (covering civil aircraft, to the exclusion of aircraft used for
military, police or customs services), and therefore does not address the situations that
Ukraine would like it to for purposes of the present case. This does not constitute a
“loophole in the treaty’s prohibitions”, but simply a reflection of what States actually

agreed upon when the Convention was concluded.

Ukraine further claims that “[w]ith respect to the Montreal Convention, the Russian
Federation proposes an implausible rule under which no offense is committed when a
person acts unlawfully, fires an indiscriminate weapon incapable of distinguishing

military from civilian aircraft, and consequently destroys a civilian aircraft and murders

hundreds of people on board”.!® Ukraine’s logic is however wrong on all counts.!8

Firstly, it is not “implausible” that treaties governing civil aviation do not cover acts

performed in the context of an armed conflict.

That the Montreal Convention should not cover an erroneous downing of a civilian
aircraft believed to be in military service in the context of an armed conflict is also
confirmed by a working paper of the ICAO Legal Commission, which reflects the
predominant position in the ICAO that the Convention is not applicable to military

activities by virtue of an implied “military exclusion clause”:

“The Group recognized the value of the Conventions in the international
cooperation for the prevention and suppression of unlawful acts against the
safety of civil aviation. At the same time, it acknowledged that the
Conventions were adopted decades ago and they do not reflect the provisions
commonly found in the relevant conventions concluded recently in the UN
system. Several such provisions are mentioned below. Comparable UN
counter-terrorism conventions concluded after 1997 contain a military
exclusion clause, which expressly specifies that the conventions do not
govern the activities of armed forces during an armed conflict, and the
activities undertaken by military forces of a State in the exercise of their
official duties. In ICAQ, it has been widely understood that the aviation
security instruments which criminalize certain acts are not applicable to the
military activities mentioned above. The same clause of military exclusion
can be included in any instrument amending the Conventions, in order to

195 |bid., §147.

186 Ukraine’s indignation is misplaced, considering that it was Ukraine’s competent authorities, which, after
Ukraine’s military shot down a Russian civilian airliner in 2001, killing 77 civilians, did not qualify the incident
as an offense and never prosecuted any of the persons responsible for the shoot-down. See Gazeta ru, “Do Not
Make Tragedy of This”. How Ukraine Shot Down Russian Aircraft (4 October 2021), available at:
https://www.gazeta.ru/science/2021/10/03_a_14047363.shtml (Annex 343).
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achieve uniformity and clarity and to prevent any interpretative confusion.

Such a clause would be considered as declaratory in nature”.*®’

As a result of this outlook, a military exclusion clause was included in the 2010 Beijing
Convention on the Suppression of Unlawful Acts Relating to International Civil Aviation
(Article 5(1)), as well as in the 2010 Beijing Protocol to the 1970 Convention for the
Suppression of Unlawful Seizure of Aircraft (Article 3bis(2)).1®8 As between its States
Parties, the Beijing Convention replaces the Montreal Convention and the 1988 Protocol
thereto. Both new instruments, which amend or replace the older conventions, exclude
from their scope all activities of armed forces during an armed conflict which are
governed by international humanitarian law (i.e., irrespectively of whether these activities

conform to or violate it).

Ukraine is also wrong to suggest that “[e]ven if intention as to civilian status were
required, firing into heavily-trafficked civilian airspace with a weapon that is incapable
of distinguishing military and civilian targets constitutes intentionally destroying civilian
aircraft”,'8® and that a guided missile surface-to-air system like Buk may be considered
an “inherently indiscriminate weapon”. As explained in the Counter-Memorial and in the
preceding paragraphs, this position is untenable because the plain text of Article 1(1)(b)
of the Montreal Convention requires a specific intent to shoot down a civilian aircraft,
which is excluded when such an event unfolds in error. Chapter V below explains in
more detail how the Hague District Court’s judgment of 17 November 2022, relating to
the shoot-down of the MH17, confirms that Ukraine’s interpretation of the Montreal
Convention is inaccurate and in any event not supported by the facts. Ukraine’s claims

regarding “indiscriminate weapons” are thus baseless.

Finally, although Ukraine states that “it is unnecessary for the Court to opine more
generally on the meaning of ‘intentionally’ as used in the Montreal Convention”, it

suggests that “[p]ractice under both international and domestic criminal law shows that

187 ICAO Legal Commission, Working Paper No. A36-WP/12 LE/4 on Acts or offences of concern to the
international aviation community and not covered by existing air law instruments, 14 August 2007, available at:
https://www.icao.int/Meetings/AMC/MA/Assembly%2036th%20Session/wp012_en.pdf.

18 They read, respectively: “This Convention shall not apply to aircraft used in military, customs or police
services”; and “The activities of armed forces during an armed conflict, as those terms are understood under
international humanitarian law, which are governed by that law are not governed by this Convention, and the
activities undertaken by military forces of a State in the exercise of their official duties, inasmuch as they are
governed by other rules of international law, are not governed by this Convention”

189 Reply, q134. See also §{135-147.
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the ordinary meaning of ‘intent’ encompasses various degrees: dolus directus, dolus
indirectus, and dolus eventualis”.*®® As explained in the Counter-Memorial, this attempt
to read into the Montreal Convention additional forms of criminal liability must be
dismissed — when a form of intent other than direct intent is envisaged, this has been

expressly set out in the text of the Convention.!

Article 2(1) of the ICSTB

As regards Article 2(1) of the ICSTB, Ukraine limits itself to briefly claiming that the
Parties agree on its interpretation, and that the Russian Federation does not dispute that
the bombing attacks in Kharkov, Kiev and Odessa “constitute offenses under the ICSTB,
or that they are covered acts under ICSFT Article 2(1)(a)”.1% This is not the case.
Ukraine in fact agrees that Article 2(1) of the ICSTB contains a dual intent requirement,
as noted above (excluding lesser forms of intent or recklessness), but the Parties do not
agree on the applicability of this provision in the light of the specific facts of the case.
Furthermore, for an act to fall under ICSTB the intent must be “to cause death or serious
bodily injury; or... extensive destruction of [a place of public use, a State or government
facility, a public transportation system or an infrastructure facility], where such
destruction results in or is likely to result in major economic loss”; this also does not fit

specific facts of the case. These facts are further addressed in Chapter V11 below.

Finally, the ICSTB is also subject to the military exception clause as will be shown

below. 1%

THE REQUIREMENTS FOR ACTS OF TERRORISM WITHIN THE MEANING OF ARTICLE
2(1)(B) OF THE ICSFT

According to Article 2(1)(b) of the ICSFT, the offence of terrorism financing is also
established when funds are provided or collected with knowledge that those funds are to

be used in order to carry out:

190 |bid., §9140-141.

191 Counter-Memorial (ICSFT), 9155. National laws may of course go beyond the offences set out in a particular
treaty. In those cases, however, the definitions in the treaty and the national law no longer coincide and a State
may not rely on its more expansive domestic law to, for example, request legal assistance.

192 Reply, 9148.
193 See below, q16.
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“Any other act intended to cause death or serious bodily injury to a civilian,
or to any other person not taking an active part in the hostilities in a situation
of armed conflict, when the purpose of such act, by its nature or context, is to
intimidate a population, or to compel a government or an international
organization to do or to abstain from doing any act”.

143. As explained in the Counter-Memorial, this provision contains two distinct mental
elements: (1) the “intention” to cause death or serious bodily injury to a civilian, or to any
other person not taking part in the hostilities in a situation or conflict; and (2) the
“purpose”, by the nature or the context of the act, to intimidate a population, or to compel
agovernment or an international organisation to do or to abstain from doing something.*%*

In its Order of 19 April 2017, the Court found that Ukraine had not “put before the Court

evidence which affords a sufficient basis to find it plausible that these two elements are

present”.® As regards Ukraine’s misguided interpretation of Article 2(1)(b), the Russian

Federation also showed that:

(@) The terrorism offence under Article 2(1)(b) can only be committed if death or
serious bodily injury is caused to a “civilian” or “any other person not taking active
part in the hostilities”. If a person targets armed forces, or groups or other persons
taking active part in hostilities, the offence under Article 2(1)(b) may not be
established and States’ obligations under the ICSFT would accordingly not be
triggered;*%

(b) The mental element of “intention” covers only direct intent to cause death or serious
bodily injury, to the exclusion of lesser forms of intent such as dolus indirectus or

dolus eventualis;®’

(¢) The required “purpose” under Article 2(1)(b) qualifies terrorism as a special intent
crime: in addition to the direct intent to cause death or serious bodily injury to
civilians and others not taking part in hostilities, the perpetrator must have also
acted with the primary purpose (dolus specialis) of spreading terror (and more
particularly, intimidating a population or compelling a government or international

organisation to do or to abstain from doing a certain act). In the context of an armed

194 Counter-Memorial (ICSFT), 9170.
195 Order of 19 April 2017, p. 131, §75.
1% Counter-Memorial (ICSFT), 4174.
197 |bid., 99174-231.
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conflict, in which certain acts may fulfil the objective element of Article 2(1)(b)
(i.e. causing death or bodily harm to a civilian), special care is required when

determining whether the purpose of those was the spreading of terror.%

144, Inits Reply, Ukraine once more accuses the Russian Federation of making it “exceedingly
difficult to prove” that an offence under Article 2(1)(b) of the ICSFT has been
committed,'% without explaining why a treaty criminalizing a certain serious conduct
should adopt an approach that allows the establishment of offences in an unverified and
superficial manner. In the end, the crucial question is not whether establishing an offence
should be “difficult” or “easy”, but what the correct interpretation of Article 2(1)(b) of
the ICSFT is.

145. As regards the term “act intended to cause death or serious bodily injury to a civilian”,
Ukraine misrepresents the Russian Federation’s position?®® when it claims that “Russia
acknowledges that, if an attack would qualify under IHL as ‘making civilians or a civilian
population the object of an attack,” that would ‘inherent[ly]’ mean that it is an ‘act
intended to cause’ civilian harm under Article 2(1)(b)”?°*. First of all, the Counter-
Memorial clearly stated that “apart from the general requirement of intent, the
perpetrator must have also acted with the primary purpose of spreading terror”. 2%

Secondly, while the Counter-Memorial noted that the element of making civilians or a

civilian population the object of an attack is common to Articles 2(1)(b) of the ICSFT and

Article 85(3)(a) of Additional Protocol I, it also explained that these provisions

“necessarily require[] a deliberate decision and the will of the perpetrator to select,

determine and orient the attack against such civilians or against a civilian population”.?%3

Indeed, the Counter-Memorial explained that:

“If Article 2(1)(b) of the ICSFT were to be interpreted so as to also cover
indirect intent or recklessness, thereby outlawing expected civilian casualties
per se regardless of their proportionality, the military advantage to be gained

in the situation of an armed conflict would not be taken into account for
purposes of the ICSFT. This would create a situation in which an attack could

198 |bid., 99232-297.

199 Reply, 9150.

200 Counter-Memorial (ICSFT), 9198 ff.

201 Reply, 9154.

202 ee, inter alia, Counter-Memorial (ICSFT), 9233.
203 |hi., 4205.
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be lawful under international humanitarian law provided the expected civilian
casualties are not excessive when compared with the military advantage
anticipated. At the same time, the very same act would be considered an act
of terrorism in Ukraine’s reading of the ICSFT even if the civilian casualties
were not excessive, but where at least some civilian casualties were
expected” 2%

Ukraine does not appear to deny that its interpretation of Article 2(1)(b) of the ICSFT
would lead to this unreasonable result, thereby creating collision with international

humanitarian law as will be shown below.2%

In an attempt to bolster its position, Ukraine goes so far as making an appeal to the Court’s
Nuclear Weapons Advisory Opinion.?%® Nonetheless, there is no basis to draw a parallel
between that Advisory Opinion and the present case. At the very outset, it must be noted
that, in its Opinion, the Court stressed the unique character of nuclear weapons as capable
of damage “vastly more powerful than the damage caused by other weapons”, rendering
these weapons “potentially catastrophic”, with the capacity to “cause untold human
suffering”, “damage to generations to come”, and even “to destroy all civilization and the

entire ecosystem of the world”.2” This immense threat cannot, as a matter of course, be

compared to isolated uses of conventional weapons.

Apart from the Advisory Opinion’s overall inapplicability to the present case,? it also
contains findings contrary to Ukraine’s position. For example, precisely in the context of
“methods and means of warfare which would preclude any distinction between civilian
and military targets”, the Court held that “it does not have sufficient elements to enable
it to conclude with certainty that the use of nuclear weapons would necessarily be at
variance with the principles and rules of law applicable in armed conflict in any
circumstances”.?® Considering that the Court did not come to the conclusion that even

weapons of such destructive magnitude may necessarily be considered per se prohibited

204 |bid., 4201. See also 99202-213.
205 See below, Chapter 111, Section D.
206 Reply, 9154.

207 |_egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, pp. 243-244,
€935-36.

208 The Opinion may not be perceived as reflective of an opinio juris with regard to emergence of a special rule of
customary international law concerning such weapons. In fact, the Opinion was famously controversial, boasting
no less than 14 statements from the Judges, including six Dissenting Opinions, as well as written and oral
statements from a great number of States expressing widely divergent views on the subject.

209 | egality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996, pp. 262-263, §95.
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due to indiscriminate effect against a civilian population, it is difficult to imagine how
incomparably lesser weapons, such as multiple launch rocket systems (“MLRS”) or
surface-to-air missile systems, may be so prohibited. Indeed, none of the special treaties
prohibiting certain types of conventional weapons cover these.?!® As pointed out in the
Counter-Memorial, this is confirmed by international judicial practice.?!! Chapters V-VI
below further demonstrate that the nature of the weapons used in the incidents that
Ukraine relies on has no bearing in the question of determining “intent” for purposes of

establishing terrorism offences.

149. Ukraine seeks to further depart from Article 2(1)(b) of the ICSFT by suggesting that “acts
intended to cause” would not “impose a ‘mental state’ requirement at all”, but simply
“describe the nature of a third party’s act which may not be funded, which can only be
determined objectively”.?!? Ukraine further adds that “‘[a]cts’ do not have mental or
subjective desires; they have natural consequences and destinations which can be
objectively assessed”.?!® In so doing, Ukraine seeks to erase the words “intended to”
(which clearly denotes a mental element — an act does not occur in a vacuum; it is
obviously intended to have a certain result by someone) from Article 2(1)(b) of the ICSFT,
or to change its ordinary meaning to “aimed at” or “directed at”?* without taking into
account the mental element of the alleged perpetrator — an approach to treaty

interpretation that is erroneous and must be dismissed.?%®

150. Ukraine’s reference to the context of Article 2(1)(b), and in particular the chapeau of
Article 2(1), is of no assistance in this regard.?!® Indeed, Ukraine’s sole argument,

without citing any authority, is that it “would be unusual and unrealistic to define a

210 Nor are these weapons considered “indiscriminate” by the ICRC. See ICRC, Customary IHL, Rule 71, available
at: https://ihl-databases.icrc.org/en/customary-ihl/v1/rule71#refFn_8 ACA2B68_00031.

211 Counter-Memorial (ICSFT), 99225-226.
212 Reply, 9155.

213 | bid.

214 |bid., 4157.

215 As further discussed at 9153 below, Ukraine also argues that the “purpose” requirement under Article 2(1)(b)
of the ICSFT can be established by making inferences from the “nature” or “context” of the act. To the extent that
this position is correct, however, it is clear that such inference is only possible for establishing purpose, but not
intent, given the manner in which the provision is drafted (the terms “nature or context” clearly relate only to
“purpose”).

216 Reply, 9157.
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criminal offense that requires proof of the actual mental state of a third party”.?!” There
is however nothing “unusual” or “unrealistic” about offences that require establishing the
mental state of a third person, such as crimes committed by aiding and abetting.?*® Article
2(1)(a) of the ICSFT itself, by requiring intention that funds be used or knowledge that
funds are to be used to commit terrorism offences laid down in other treaties, which in

turn further require determining the intent of the perpetrator, further attests to this.?'°

151. As shown in the Counter-Memorial, that direct intent is necessary for the offence under
Article 2(1)(b) of the ICSFT to be established is further demonstrated by the jurisprudence
of the Court and the ICTY regarding genocide. 22 Ukraine suggests that this
jurisprudence is irrelevant since the wording of Article Il of the Genocide Convention
(“with the intent to”) is different from the that of Article 2(1)(b) of the ICSFT (“any other
act intended to cause”).??’ The differences between these provisions, however, are
immaterial and do not warrant divergent interpretations.??? Furthermore, while Ukraine
states that it “has never suggested that the fact of civilian casualties, by itself, proves that
an act was intended to cause those casualties”,?? it also suggests that the Court’s
judgment in the Croatia Genocide case supports its interpretation of Article 2(1)(b)
because “if indiscriminate shelling had been established, that finding would have
supported the conclusion that the killing of civilians was intentional”.??* This reading of
the 2015 judgment is however incorrect, as the Court made it perfectly clear that an

offence under Article Il of the Genocide Convention could have been established only if

27 1bid.

218 See, for example, Prosecutor v. Grégoire Ndahimana, Case No. ICTR-01-68-A, Appeals Chamber Judgment
of 16 December 2013, 4157 (“The Appeals Chamber recalls that the requisite mens rea for aiding and abetting is
knowledge that the acts performed by the aider and abettor assist the commission of the specific crime of the
principal perpetrator. The aider and abettor need not share the mens rea of the principal perpetrator but must be
aware of the essential elements of the crime ultimately committed by the principal, including his state of mind.
Specific intenz crimes such as genocide require that the aider and abettor must know of the principal perpetrator’s
specific intent”) (emphasis added).

219 See Section 1 above.
220 Counter-Memorial (ICSFT), 99224-228.
221 Reply, 9158.

222 Furthermore, to the extent that Ukraine wishes to adhere to the precise text of Article 2(1)(b) of the ICSFT, it
should apply the same approach to other provisions of the latter, as opposed to seeking to read into them mental
elements that do not appear in the text, as noted in Sections I and Il above.

223 Reply, 9160.
224 | bid.

Page 70 out of 541



there had been “indiscriminate shelling ... deliberately intended to cause civilian

casualties”.??® The relevant part of the judgment in full reads:

“The Court concludes from the foregoing that it is unable to find that there
was any indiscriminate shelling of the Krajina towns deliberately intended to
cause civilian casualties. It would only be in exceptional circumstances that
it would depart from the findings reached by the ICTY on an issue of this
kind. Serbia has indeed drawn the Court’s attention to the controversy aroused
by the Appeals Chamber’s Judgment. However, no evidence, whether prior
or subsequent to that Judgment, has been put before the Court which would
incontrovertibly show that the Croatian authorities deliberately intended to
shell the civilian areas of towns inhabited by Serbs. In particular, no such
intent is apparent from the Brioni Transcript, which will be subjected to a
more detailed analysis below in relation to the existence of the dolus specialis.
Nor can such intent be regarded as incontrovertibly established on the basis
of the statements by persons having testified before the ICTY Trial Chamber
in the Gotovina case, and cited as witnesses by Serbia in the present case ...

‘Killing” within the meaning of Article II (a) of the Convention always
presupposes the existence of an intentional element (which is altogether
distinct from the ‘specific intent’ necessary to establish genocide), namely the
intent to cause death ... It follows that, if one takes the view that the attacks
were exclusively directed at military targets, and that the civilian casualties
were not caused deliberately, one cannot consider those attacks, inasmuch as
they caused civilian deaths, as falling within the scope of Article 11 (a) of the
Genocide Convention”.??® [Emphasis added]

152. As regards the Abdelaziz judgment by the Italian Supreme Court of Cassation, the
Counter-Memorial showed that it does not support Ukraine’s attempt to include the
concept of dolus eventualis into Article 2(1)(b) of the ICSFT. The judgment rather
indicates that, according to the Italian court, what is required for a terrorism offence to be
established is “certainty” of serious harm inflicted to civilians, and “intent to engage in
the action and achieve the particular results that constitute terrorist purposes”.??’ Ukraine

insists in this regard that the judgment can be read as indicating that “intent could be

225 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia),
Judgment, 1.C.J. Reports 2015, p. 137, §472.

226 |bid., pp. 137-138, 9472, 474. Ukraine further argues, in the alternative, that even if the term “act intended to
cause” were to be considered a mental element requirement (as it is), the word “intended” would in any event need
to be interpreted as including “several degrees of intent, including dolus directus, dolus indirectus, and dolus
eventualis”. See Reply, 9162. Ukraine adds that the Russian Federation’s interpretation of the ICSFT in accordance
with THL is “irrelevant” because “Russia does not and could not defend any of the attacks at issue as consistent
with THL” and “the ICSFT and IHL are distinct bodies of law with different objectives”. Ibid., 163. These issues
have already been addressed in the previous section; the relationship between IHL and the ICSFT is further
addressed in Chapter I11(D) below.

227 Counter-Memorial (ICSFT), 99221-223.
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inferred from the perpetrator’s actions where a particular outcome was certain”.?® Since
the judgment contains statements that appear to go in different directions, it is of limited
value; and in any case the position of one national court cannot be determinative on the

correct interpretation of the ICSFT.

153. With respect to the “purpose” requirement under Article 2(1)(b) of the ICSFT, Ukraine
does not seem to contest that this provision makes the offence thereunder a special intent

crime; %2

it could indeed not be otherwise lest the Convention criminalise the funding of
common crimes, which it does not. Ukraine however disagrees on how that special intent
must be proved and maintains that the provision “refers to the act itself ..., not to the
subjective mental state of the perpetrator, and such purpose must be inferred as an
objective matter based on the ‘nature or context’ of that act”.?*® As shown in the Counter-
Memorial, however, Ukraine’s interpretation is misguided because: (1) specific intent
crimes require an additional mental element of dolus specialis, as confirmed by this Court
and international criminal tribunals; (2) the specific intent to create terror must be the
purpose of the act (not merely one possible among many others); and (3) the travaux of

the ICSFT confirm this reading of Article 2(1)(b).%%!

154. Ultimately, if Ukraine’s interpretation was correct (quod non), what would remain crucial
in the present case is whether the purpose to intimidate a civil population or to compel a
government may be conclusively inferred from the “nature” or “context” of an act when
an armed conflict is taking place and the parties can be reasonably believed to have been
driven by military considerations in their actions, as opposed to having a purpose to
intimidate a population or compelling a government. As explained in the Counter-
Memorial?®? and again in later chapters of this Rejoinder, the armed conflict that existed
between Ukraine and the DPR and LPR at the time the incidents relied upon by Ukraine
occurred makes an inference of the relevant purpose under Article 2(1)(b) of the ICSFT
implausible, thereby depriving Ukraine’s requests for cooperation and legal assistance of

any basis under the Convention.

228 Reply, 9159.

229 Counter-Memorial (ICSFT), 99236-263; Reply, §167.
230 Reply, 1166.

23 Counter-Memorial (ICSFT), 99236-268.

222 |pid., 99269-289.
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In conclusion, contrary to what Ukraine suggests, the Russian Federation does not attempt
“to raise the bar with regard to what constitutes a terrorist act under Article 2(1)(b) by
layering multiple additional proofs of specific intent, particular purpose, and states of
mind onto the plain language of the Convention”.?*® The mental elements of “intention”
and “purpose” are clearly set out in Article 2(1)(b) of the ICSFT, and the Russian
Federation’s position results from their proper interpretation in accordance with Articles
31 and 32 of the VCLT. Ukraine’s attempt to trim down the requirements for establishing

the terrorism offence under Article 2(1)(b) must accordingly be dismissed.

THE RULES OF IHL ARE RELEVANT TO THE INTERPRETATION AND APPLICATION OF
THE ICSFT

That the existence of an armed conflict in the Donbass triggers the application of IHL is
indisputable.  This, in turn, has significant implications for the interpretation and
application of the ICSFT in the present case, contrary to what Ukraine appears to argue
in its Reply.* Indeed, Ukraine entirely misses the point in asserting that:
“the ICSFT and IHL are distinct bodies of law with different objectives. The
question under Article 2 of the ICSFT is whether certain acts described by

that article may be unlawfully funded. Whether or not the perpetrator of the

underlying act might separately be responsible for violating IHL is

irrelevant”.23®

The ICSFT itself recognises in no uncertain terms that IHL is not irrelevant. Article 21 of
the Convention expressly lays down that:
“Nothing in this Convention shall affect other rights, obligations and
responsibilities of States and individuals under international law, in particular

the purposes of the Charter of the United Nations, international humanitarian
law and other relevant conventions” [emphasis added].

The travaux préparatoires of the Convention show that the first draft of what later became
Article 21 suggested, as proposed by France, that “[n]othing in this Convention shall

affect other rights, obligations and responsibilities of States and individuals under

233 Reply, 7189.
234 |bid., p. 64, fn 175, and p.77, §163.
235 |bid., 9163.
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international law, in particular the purposes and principles of the Charter of the United

Nations and international humanitarian law”.23®

159. In a working document prepared by France, which served as the basis for discussion at
the Ad Hoc Committee of the General Assembly in 1999, the point first appeared as
paragraph 8 in the preamble, which read: “Considering that any act governed by
international humanitarian law is not governed by this Convention”. %’ Lebanon
proposed that this paragraph be turned into a new operative article of the Convention, so
as to “expressly exclude the application of humanitarian law from the operation of the
convention”.?®® During the discussion of the Working Group in the autumn of 1999,
several similar proposals were made.?° It was proposed that “the draft convention make
reference to the hierarchy of norms of international law, whereby in the context of armed
conflict the application of humanitarian law would take precedence over that of the draft
convention”.?* It was after taking into account all these proposals and considerations

that the final text of Article 21 emerged.?*

160. Thus, the fact that IHL affects the application of the ICSFT law is beyond any doubt. In
the same vein, the UN Security Council has repeatedly reaffirmed that “Member States
must ensure that any measures taken to counter terrorism comply with all their obligations

under international law, in particular ... international humanitarian law”.?42

23 permanent Representative of France to the United Nations, Letter addressed to the Secretary-General, 3
November 1998, Annex, Acrticle 21(2), AJC.6/53/9, p.11, available at:
https://digitallibrary.un.org/record/263342?In=en

237 Ad Hoc Committee established by General Assembly resolution 51/210, Report of 17 December 1996, A/54/37,
Annex Il, p.14, available at: https://digitallibrary.un.org/record/1492194?In=en.

238 |bid., p. 59, 931; See also Ad Hoc Committee established by General Assembly resolution 51/210, Proposal
submitted by Lebanon, AJAC.252/1999/WP.33, 15-26 March 1999, available at:
https://digitallibrary.un.org/record/1493683?In=en.

239 Working Group to Elaborate an International Convention for the Suppression of Acts of Nuclear Terrorism,
Report No. A/C.6/54/L.2 on measures to eliminate international terrorism, 26 October 1999, , p. 21, 94, available
at: https://digitallibrary.un.org/record/317435?In=en. See also p. 54, 56, 920.

240 |pid., p. 61, 985.
241 |bid., Annex I, p. 14, Article 21; See also p. 62, 9110-112.

242 gee for example UN Security Council resolution No. 2178, 2014, preamble, available at:
https://www.undocs.org/Home/Mobile?Final Symbol=S%2FRES%2F2178%2520(2014)&Language=E&Device
Type=Desktop&LangRequested=False.
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161. It follows from the foregoing that in a situation of an armed conflict, the ICSFT clearly
does not affect rights, obligations and responsibilities under IHL. The ICSFT does not —

and indeed cannot — criminalise conduct that is lawful under IHL.

162. Inaddition to Article 21 of the ICSFT, other provisions of the Convention and of the other
treaties relied upon by Ukraine also confirm that relevance of IHL for purposes of

interpreting and applying these counter-terrorism instruments.

163. The ICSTB expressly excludes the activities of armed forces during an armed conflict

from the scope of the Convention. The exclusion clause in Article 19(2) reads as follows:

“The activities of armed forces during an armed conflict, as those terms are
understood under international humanitarian law, which are governed by that
law, are not governed by this Convention, and the activities undertaken by
military forces of a State in the exercise of their official duties, inasmuch as
they are governed by other rules of international law, are not governed by this
Convention.”

164. In this regard, it has been noted in the literature that:

“Early definitions of ‘armed forces’ were restricted to the forces of a state,
therefore excluding freedom fighters fighting against the state. In its recent
study of customary IHL, however, the International Committee of the Red
Cross (‘ICRC’) has treated the expanded definition of ‘armed forces’ in
Article 43 API, which includes ‘organized armed forces, groups and units
which are under a command responsible to [a party to the conflict] for the
conduct of its subordinates’, as having reached customary status. The
definition is not dependent on state organ or agent status and applies to non-
state armed groups (including peoples exercising their right of self-
determination) as long as they are organized and operate on the basis of
command responsibility.”?*3

165. Professor Trapp adds that “the Terrorist Bombing Convention attempts to respect the
balance achieved by IHL in determining that some bombings will be unlawful, while

others will be lawful (if regrettable) acts of war”.244
166. The reading according to which IHL is relevant in this context is further confirmed by
Article 2(1)(b) of the ICSFT, discussed above,?*® which refers to:

“Any other act intended to cause death or serious bodily injury to a civilian,
or to any other person not taking an active part in the hostilities in a situation

243 K, Trapp, STATE RESPONSIBILITY FOR INTERNATIONAL TERRORISM (OUP, 2011), pp. 116-117.
244 |pid., p. 119.
245 See above, Part 1, Chapter 111(C).
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167.

168.

169.

170.

of armed conflict, when the purpose of such act, by its nature or context, is to
intimidate a population, or to compel a government or an international
organization to do or to abstain from doing any act”. [emphasis added]

During the treaty negotiations, concern was expressed that a broad definition of the
protected persons “would involve difficulties with the application of humanitarian law
and could lead to the situation where certain acts would be classified as terrorism when
they would be acceptable under humanitarian law”.24® This fully supports the conclusion
made in the Counter-Memorial that “....in line with the position taken by the Court in its
advisory opinion on the Legality of the Threat or Use of Nuclear Weapons, the
interpretation of the ICSFT, including the interpretation of the mental elements of a
terrorist act under Article 2(1)(b) of the ICSFT, must take place in light, and against the
background, of simultaneously applicable and closely related relevant standards of

international law”.%*’

Article 51(2) of Additional Protocol | of 1977, dealing with international armed conflict,
must also be taken into account. It provides that:

“The civilian population as such, as well as individual civilians, shall not be
the object of attack. Acts or threats of violence the primary purpose of which
is to spread terror among the civilian population are prohibited.” [emphasis
added]

The same language is found in Article 13(2) of Additional Protocol Il of 1977, dealing
with non-international armed conflict. The importance is this special form of intent was
emphasised during the diplomatic conference leading to the adoption of the Additional
Protocols of 1977. The ICRC Commentary of 1987 on the Additional Protocols states:
“Any attack is likely to intimidate the civilian population. The attacks or

threats concerned here are therefore those, the primary purpose of which is to
spread terror, as one delegate stated during the debates at the Conference.”?%8

This rule is considered to reflect customary international law according to the ICRC
Study.249

246 K. Trapp, STATE RESPONSIBILITY FOR INTERNATIONAL TERRORISM (OUP, 2011), pp. 62-63, 102.
247 Counter-Memorial (ICSFT), 9197.

248 |CRC, Commentary of 1987 on Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of Non-International Armed Conflicts (Protocol 1), 8 June 1977, 44786, available at:
https://ihl-databases.icrc.org/en/ihl-treaties/apii-1977/article-13/commentary/1987?active Tab=1949GCs-APs-
and-commentaries.

249 |CRC, Customary IHL, Rule 2, available at: https://inl-databases.icrc.org/en/customary-ihl/v1/rule2.
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171.

172.

173.

174.

175.

Thus, the definition in Article 2(1)(b) of the ICSFT should be read in conformity with the
criteria for the war crime of terror under IHL. This is confirmed by authoritative legal
doctrine. Professor Kretzmer, for example, has noted that:

“As long as the violence is directed against civilians and its purpose is to

intimidate a population, the offence defined in this provision would also
constitute the crime of terror under LOAC.”?%

In the same vein, Daniel O’Donnell, the former Deputy Head of the UN Secretary-
General’s Investigative Team to the Democratic Republic of the Congo and former Chief
Investigator of the Historical Clarification Commission of Guatemala, considers that this
element of the Convention “represents a milestone in the development of international

law on terrorism, because it is the first treaty provision to refer to the purpose of terrorism

as recognized by international humanitarian law, namely, to terrorize the population”.?!

[Emphasis added]

Ukraine’s appeals to the practice of the ICTY in this regard are of no avail: as the Russian
Federation has already pointed out in its Counter-Memorial, the ICTY has held that “[the
prohibition of spreading terror] is to be understood as excluding dolus eventualis or

recklessness from the intentional state specific to terror”.?>?

It is particularly relevant that Ukraine does not object to its own position expressed in the
negotiations leading to the adoption of the Additional Protocol | and its Article 51(2),
recalled in the Counter-Memorial, according to which: “.... spreading terror is limited to
those attacks that are specifically directed against the civilian population as such. At the
same time, Ukraine did not see this prohibition of spreading terror as also encompassing
attacks directed against military targets when these are expected to cause excessive

collateral damage among a given civilian population”.?3

The Russian Federation has conclusively shown that in the context of an armed conflict,

only acts which have “spreading terror” as their “primary purpose” may fall under Article

20 D, Kretzmer, Terrorism and the international law of occupation in B. Saul (ed.), RESEARCH HANDBOOK ON
INTERNATIONAL LAW AND TERRORISM (2" ed., Edward Elgar Publishing, 2020), p. 217.

21 D. O’Donnell, International Treaties against terrorism and the use of terrorism during armed conflict and by
armed forces in International Review of the Red Cross (Vol 88, No. 864, 2006), p. 862, available at:
https://www.corteidh.or.cr/tablas/a21937.pdf.

252 Counter-Memorial (ICSFT), 965.
253 |hid., 9203.
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2(1)(b) of the ICSFT. That this firmly excludes incidental or collateral damage to
civilians is further confirmed by legal doctrine:

“by prohibiting only those acts “the primary purpose of which is to spread
terror among the civilian population”, Additional Protocol I does not forbid
the incidental causation of terror among civilians... Therefore, an act of
violence committed against a legitimate military target which incidentally
causes terror among the civilian population is not prohibited under the law of
armed conflict. The legislative history of the provision clearly bears this out.
At the Diplomatic conference, during the first session, several delegations
proposed amendments to what would become article 51(2) that would
effectively prohibit any acts capable of spreading terror among the civilian
population. However, by the second session, a consensus had emerged that
the provision should only be directed towards the intentional spreading of
terror. This is confirmed most clearly in the comments issued by the French
delegation (“In traditional wars attacks could not fail to spread terror among
the civilian population. What should be prohibited in paragraph 1 is the
intention to do so.”) as well as those made by Iran (“Although objections had
been raised to the phrase methods ‘intended to spread terror’ in paragraph 1,
methods of war undoubtedly did spread terror among the civilian population,
and those used exclusively or mainly for that purpose should be prohibited.”)
As such, the only change which occurred was that “intended to” was changed
to “the primary purpose of which”... Additional Protocol II further extends
the scope of the prohibition so that it applies to internal armed conflicts.”

[emphasis added]?>*
176. The ICRC Commentary also supports this view:

“In the second sentence the Conference wished to indicate that the prohibition
covers acts intended to spread terror; there is no doubt that acts of violence
related to a state of war almost always give rise to some degree of terror
among the population and sometimes also among the armed forces. It also
happens that attacks on armed forces are purposely conducted brutally in
order to intimidate the enemy soldiers and persuade them to surrender. This
is not the sort of terror envisaged here. This provision is intended to prohibit
acts of violence the primary purpose of which is to spread terror among the
civilian population without offering substantial military advantage.” 25°

[Emphasis added]

2543, Jodoin, Terrorism as a war crime in International Criminal Law Review (Vol. 7, 2007), pp. 91-92, available
at:
https://deliverypdf.ssrn.com/delivery.php?1D=00101312412207907009509602711909211001906205303403900
707400902307800011709608109609405704801906301402704712102806810311310701801204402200006402
812702010412402907010708904307908409110503109708202411801807600707501912407000700008800003
0025076073093094102&EXT=pdf&INDEX=TRUE.

2% |CRC, Commentary of 1987 on Protocol Additional to the Geneva Conventions of 12 August 1949, and relating
to the Protection of Victims of International Armed Conflicts (Protocol I), 8 June 1977, 91940, available at:
https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-51/commentary/1987?active Tab=1949GCs-APs-
and-commentaries.
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177. The broad interpretation of the “purpose” requirement contained in Article 2(1)(b) of the

ICSFT, as suggested by Ukraine, could create a disincentive for non-State actors engaged

in armed conflict to abide by their obligations under international humanitarian law.

This position is confirmed by the UNODC:

“While there is no combatant immunity for violence committed in non-
international conflict, even if it complies with IHL, article 6(5) of Additional
Protocol 1l encourages (but does not require) States to grant amnesties for
hostile acts (that were consistent with IHL):

‘At the end of hostilities, the authorities in power shall endeavour to grant the
broadest possible amnesty to persons who have participated in the armed
conflict, or those deprived of their liberty for reasons related to the armed
conflict, whether they are interned or detained.’

At a policy level, little difficulty arises where national terrorism offences
simply duplicate or reinforce existing war crimes under IHL or are otherwise
limited to protecting civilians (such as by criminalizing the financing of
attacks on civilians). However, it is more problematic where offences also
criminalize acts that are not prohibited by IHL, such as attacks on military
objectives by non-State armed forces. Such laws may effectively criminalize
war-fighting by non-State armed groups as terrorism, particularly since many
national laws apply to any persons or groups meeting the national definitions
of terrorism (and are not limited to organizations listed by the Security

Council)”.?>" [emphasis added]

256

178. The UNODC has also recalled how the ICRC’s note of caution against conflating IHL

and counter-terrorism law, arguing that:

“« THL does not prohibit attacks on military objectives by non-State armed
groups. Designating such acts as “terrorist” under national criminal law thus
undermines IHL, which reflects a carefully negotiated balance between
military necessity and humanitarian protection;

* Designating acts that are not unlawful under IHL as “terrorist” may
discourage compliance with IHL by non-State armed groups in a non-
international conflict;

* Classifying acts that are lawful under IHL as “terrorist” is likely to impede
the implementation of article 6(5) of Additional Protocol Il to the Geneva
Conventions (concerning amnesties) and, in addition, may impede
humanitarian or peace negotiations and complicate the eligibility of persons

associated with armed groups for DDR processes”.?%®

2% Counter-Memorial (ICSFT), 9288.

27 UNODC, Counter-Terrorism in the International Law Context, 2021, p. 107, available at:
https://www.unodc.org/pdf/terrorism/CTLTC_CT _in_the_Intl_Law_Context_1_ Advance_copy.pdf.

258 |bid.
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179. The ICRC’s 2019 Report on international humanitarian law and the challenges of
contemporary armed conflicts has further explained that:

“[T]here is a tendency among some States to consider any act of violence by
a non-State armed group in an armed conflict as an act of terrorism, and
therefore necessarily unlawful, even when the act in question is not in fact
prohibited under IHL. This approach is likely to diminish any incentive to
comply with THL. [...]

Thus, if a non-State armed group that has been designated as “terrorist” is
sufficiently organized for the purposes of IHL, and is involved in sufficiently
intense armed confrontations with the State or other armed groups, the
situation will amount to a non-international armed conflict, and will be
governed by IHL. In contrast, situations of violence involving individuals or
groups designated as “terrorist” but remaining below the threshold of armed
conflict are not governed by IHL. In such situations, human rights law will
govern counterterrorism operations. |[...]

In addition to IHL and human rights law, international and regional
instruments addressing terrorism may apply, such as the International
Convention for the Suppression of Terrorist Bombings (1997), the
International Convention for the Suppression of the Financing of Terrorism
(1999), the Council of Europe Convention on the Prevention of Terrorism
(2005), or the Shanghai Convention on Combating Terrorism (2001). In the
ICRC’s view, instruments aimed at combating terrorism should never define
those acts as ““terrorist” that are governed by IHL and not prohibited by it
when committed during armed conflict, such as attacks against military
objectives or military personnel.”?®® [emphasis added]

180. Ukraine attempts to downplay this important factor:

“Nor does it make any sense for Russia to warn that if the plain terms of
Article 2(1)(b) are followed, there will be a “disincentive for non-state actors
engaged in an armed conflict to abide by their obligations under international
humanitarian law.” Such non-state actors may face both domestic and
international criminal liability for their actions in violation of IHL,
irrespective of the ICSFT. Article 2 of the ICSFT, by contrast, defines an
offense targeting the funders of certain acts. Thus, the only relevant incentive
is for would-be funders to ensure that they do not supply funds to non-state
armed groups that commit acts intended to harm civilians in the course of

seeking to compel a government to change its policies or take other action”.2%

29 |CRC, Report on International humanitarian law and the challenges of contemporary armed conflicts,
Recommitting to protection in armed conflict on the 70th anniversary of the Geneva Conventions, 2019, p. 58-89,
available at: https://shop.icrc.org/international-humanitarian-law-and-the-challenges-of-contemporary-armed-
conflicts-recommitting-to-protection-in-armed-conflict-on-the-70th-anniversary-of-the-geneva-conventions-pdf-
en.html.

260 Reply, 9184.
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181. However, Ukraine's objection doesn't make sense: if certain acts that are legal under IHL
would be criminalised by ICSFT it would not only violate article 21 of the ICSFT, but
also disincentivise non-State actors from complying with IHL. As a result, since the acts
being financed should not be considered “terrorism” in the first place, it will
undermine the object and purpose of the Convention - effectively rewriting it to become

a “Convention on Suppression of General Financing of Non-State Groups”.
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V.

182.

183.

184.

185.

UKRAINE’S INTERPRETATION OF “FUNDS” UNDER THE ICSFT IS
MISCONCEIVED

Article 1, paragraph 1, of the ICSFT defines “funds” as:

(13

. assets of every kind, whether tangible or intangible, movable or
immovable, however acquired, and legal documents or instruments in any
form, including electronic or digital, evidencing title to, or interest in, such
assets, including, but not limited to, bank credits, travellers cheques, bank
cheques, money orders, shares, securities, bonds, drafts, letters of credit”.

As explained in the Counter-Memorial, the term “assets” in this provision is not meant to
be all-encompassing (such as to include by implication, as Ukraine suggests, arms or
military weapons), but is rather limited to specific categories of financial assets that have
an inherent monetary value, constitute forms of payments, and can be freely and legally
purchased, exchanged and sold 2*. This is consistent with the terms Convention
interpreted in good faith, in accordance with their ordinary meaning and in their context,
and taking into account the object and purpose of the Convention??. This interpretation
further results from reading the ICSFT together with other relevant rules of international
law?®3, and is confirmed by the drafting history of the treaty?5*.

The present chapter responds to Ukraine’s misconceived position on the term “funds”
under the ICSFT, taking into account the provisions of Article 1(1) in their context
(Section A), the object and purpose of the treaty (Section B), other rules of international
law (Section C), the travaux préparatoires (Section D), and the domestic implementation
of the ICSFT (Section E).

THE TERMS OF THE CONVENTION

In its Reply, Ukraine continues to advance that the term “funds” under the ICSFT covers
“assets of every kind”, which would in its view encompass “all forms of property”,

including “weapons”?%. Ukraine thus seeks to reinvent the meaning of Article 1(1),

261 Counter-Memorial (ICSFT), 930.

262 Counter-Memorial (ICSFT), 929-76.
263 Counter-Memorial (ICSFT), 9982-100.
264 Counter-Memorial (ICSFT), 9977-81.

285 Reply, p. 31. Ukraine did not address the meaning of the term “funds” in any detail in its Memorial, limiting
itself to simply asserting that the term is “defined broadly by Article 1 to constitute ‘assets of every kind’”
(Memorial, §35; see also 9273).
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186.

187.

making it all-embracing (going as far as to suggest that it includes “virtually anything
under the sun”?%%), which would in turn considerably expand States’ obligations under the
substantive provisions of the Convention?®’. For the reasons briefly recalled above, and
as explained in detail in the Counter-Memorial, Ukraine’s position is unfounded and must
be rejected. Some additional observations are nonetheless warranted in light of the few

new propositions advanced by Ukraine in its Reply.

It is clear that Ukraine’s entire case on the interpretation of Article 1(1) of the ICSFT

268 gut of

consists, in essence, of taking the words “assets of every kind” in that provision
context, while ignoring other relevant elements in the treaty. The term “assets”, when
interpreted in a different context, may convey the meaning of “the property of a person”
in a broad sense, as indicated by Ukraine?®®. But Ukraine fails to take into account, for
instance, the very term “funds” used in Article 1(1), the ordinary meaning of which is an
“amount of money that has been saved or has been made available for a particular
purpose”?’?, and together with which the term “assets” must be read. Furthermore, while
Ukraine refers to the French and Spanish versions of the ICSFT in support of its
interpretation of “assets”, it does not take into account the equally authoritative versions
in Arabic and Russian (“J) s« and “axtussr”, respectively), which convey a more limited

meaning of assets of a financial or monetary nature.

The term “assets of every kind” must also be interpreted in accordance with the other
provisions of Article 1(1) which, as explained in the Counter-Memorial, refer to the

specific categories of assets that are covered by the ICSFT?L. This is not merely a “list

266 Reply, 975; Memorial, §237. As an author has noted, “[u]nder such a definition, the title of the Convention
would be more precisely titled ‘‘material assistance’’ than ‘‘the financing of terrorism”. See H. Tofangsaz,
“Criminalization of terrorist financing: from theory to practice”, in New Criminal Law Review, Vol. 21(1), pp. 85-

86.

267

As noted by the International Law Commission, “while there exists some support in international case law that,

absent indications in the treaty to the contrary, the agreed subsequent practice of the parties theoretically may lead
to modifications of a treaty, the actual occurrence of that effect is not to be presumed, and the possibility of
amending or modifying a treaty by subsequent practice has not been recognized”. See Draft conclusions on
subsequent agreements and subsequent practice in relation to the interpretation of treaties, with commentaries, in
Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 63, 9(38).

268 Reply, 9970-75.

269 Reply, 70.

210 see Oxford Dictionary. Awvailable at https://www.oxfordlearnersdictionaries.com/definition/english/fund_1.
211 Counter-Memorial (ICSFT), 930.
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of illustrative examples”, as Ukraine suggests?’?; rather, the provisions reflect the types
of assets that the drafters of the ICSFT had in mind when they concluded the treaty, as

will be further shown below?"3.

188. The title of the Convention (“International Convention for the Suppression of the
Financing of Terrorism”) is also an important indicator of the types of assets or funds that
the ICSFT is meant to cover?’®, This title makes it crystal clear that the Convention is
aimed at preventing the provision of financial support to terrorists only, and not all types
of support in an unlimited manner (such as providing arms or weapons). Indeed, the
ordinary meaning of the term “financing” used in the title of the Convention, as well as
in its preamble?™, is to provide “money needed to do a particular thing”?’®. As the Russian
Federation previously noted, the Preamble recalls the need to adopt “regulatory measures
to prevent and counteract movements of funds suspected to be intended for terrorist
purposes without impeding in any way the freedom of legitimate capital movements”;?’’
the Preamble also mentions “illicit arms trafficking” as something organisations that
finance terrorism can also engage in, but never qualifies weapons supply as a form of

financing.?"®

189. Ukraine says nothing in the Reply to rebut this, other than merely asserting that the title
and preamble of the Convention are irrelevant and add “nothing to the interpretation of
‘assets of every kind’”’?’°. But this is not the case. In accordance with Article 31(1) of the
VCLT, the term “assets of every kind” term must be interpreted in its context so as to
arrive at its correct meaning?°. In the present case, it is self-evident that the terms
“financing”, “funds” and “assets”, all employed in the Convention, inform each other and

must be read together.

212 Reply, q74.

273 See below, Part 1, Chapter IV, Section D.

214 Counter-Memorial (ICSFT), 9932-46.

275 Counter-Memorial (ICSFT), 9947-56.

216 Cambridge Dictionary. Available at : https://dictionary.cambridge.org/dictionary/english/financing
277 Counter-Memorial (ICSFT), 1950-51.

278 Counter-Memorial (ICSFT), 948.

219 Reply, 76.

280 See also Qil Platforms (Islamic Republic of Iran v. United States of America), Preliminary Objection,
Judgment, 1.C.J. Reports 1996, p. 803, q47.
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190. This interpretation is confirmed by other anti-terrorism conventions, which expressly
regulate the transfer of weapons when States’ intention is to do so?!, and of which the
drafters of the ICSFT were well aware when they negotiated and concluded the latter.
Ukraine did not address these treaties in its Reply, and their relevance for purposes of

interpreting the ICSFT is thus uncontested.

191. The Counter-Memorial also explained that the term “funds” must be equally interpreted
together with other, more specific provisions of the ICSFT?®2, The Reply admits that
“Im]onetary and banking issues were indisputably an important part of the Convention”,
but then asserts, without any explanation, that this “does not imply that the scope of the
Convention is limited to financial assets”?%%. Ukraine has however not been able to rebut
that:

(@) Article 8, by obliging States to adopt appropriate measures for purposes of the
identification, detection and freezing or seizure of funds, as well as the forfeiture
thereof in order to compensate the victims of the crimes set out in the Convention,
necessarily presupposes that the term “funds” only covers forms of financial

support?&;

(b) Article 12(2), by stipulating that a State may not refuse a request for legal assistance
on the ground of bank secrecy, also presupposes the financial nature of the “funds”
covered by the Convention. Furthermore, if the Convention had been intended to
address the transfer of arms or military weapons, it would have necessarily provided
for an exception to the obligation to cooperate on grounds of military secrecy or
national security — but it does not?®;

(c) Article 13, which provides that the offences set out in Article 2 of the ICSFT may
not be regarded as “fiscal offences” for purposes of extradition or mutual legal

assistance, further attests to the fact that the offences under Article 2, and

281 Counter-Memorial (ICSFT), 938-46.
282 Counter-Memorial (ICSFT), 1957-72.
283 Reply, 78.

284 Counter-Memorial (ICSFT), §957-59.
28 Counter-Memorial (ICSFT), §960-63.
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correspondingly the term “funds” or “assets” under Article 1, are exclusively

related to financial or monetary transfers?e;

(d) Article 18 contains several provisions regarding financial transactions and
institutions (“money-transferring agencies”), including “physical cross-border
transportation of cash and bearer negotiable instruments”. This is clear additional
evidence of the fact that the Convention only concerns funds or assets of a financial

or monetary nature, as opposed to weapons?®’,

288 \where the

192. Ukraine also relies on the Court’s 2019 judgment on preliminary objections
Court noted that the definition of “funds” under Article 1(1) “covers many kinds of
financial instruments and includes also other assets”?%°. As the Court indicated, however,
the question of the meaning of “funds” was not raised as a preliminary objection at the
time, and consequently “this issue relating to the scope of the ICSFT need[ed] not be
addressed at [that] stage of the proceedings?%. On the contrary, the Court clearly stated
that “the interpretation of the definition of ‘funds’ could be relevant, as appropriate, at the

stage of the examination of the merits”?%L, Thus, the Court did not decide on this matter

in its judgment, and it remains to be examined in limine.

193. Inshort, when the Convention is read in its entirety, there is no doubt that it was intended
to cover funds or assets of a financial nature only — it was not designed (and indeed it is
not equipped) to encompass the transfer of items such as arms or weapons. Ukraine’s
attempt to isolate one term of the Convention (“assets of every kind”) for purposes of the
present case, taking it out of context while ignoring the internal logic of the treaty and the
specific obligations that it imposes on States, must accordingly be rejected.

286 Counter-Memorial (ICSFT), 964-65.
287 Counter-Memorial (ICSFT), 1966-72.
288 Reply, 9967-68.

289 Application of the International Convention for the Suppression of Financing of Terrorism and of the
International Convention on the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian
Federation), Preliminary Objections, Judgment, 1.C.J. Reports 2019, p. 586, §62.

290 1bid.
291 1bid.
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194.

195.

196.

THE OBJECT AND PURPOSE OF THE CONVENTION

In the Counter-Memorial, the Russian Federation showed that the object and purpose of
the ICSFT is to suppress a specific form of support of terrorist activities, that is, their
financing. The rationale behind this object and purpose lies in the fact that assets of a
financial or monetary value, such as cash, shares, money orders, cheques, titles, or even
certain immovable property (such as buildings) are neutral in character: they can be
readily liquidated and transformed into specific means for purposes of committing
terrorist acts. These funds can normally be easily and legally exchanged and traded, not
subject to domestic or international supervision, thereby creating a risk of encouraging
and supporting terrorist acts across the world?®2, This is the important, but limited, scope
of the ICSFT.

Ukraine replies to this by suggesting that “it would make no sense to define a terrorism
financing offense for any person that provides money for use in terrorist acts, but not for
any person that provides arms, explosives, equipment, and other goods for use in terrorist

293 adding that Russia’s interpretation “would leave a large loophole that would

acts
thwart the Convention’s objective of denying terrorists the resources needed to commit
acts of terrorism”?%, Ukraine, however, mischaracterises the relevant issue: the question
is not whether the ICSFT contains “loopholes” — the various existing treaties on anti-
terrorism address different matters on which States have agreed progressively over time,
and none of them aims at being comprehensive or exhaustive. The ICSFT, equally, does
not address all terrorism-related matters, but only those relating to the financing of
terrorism. The task of the Court is to determine the scope of the Convention in accordance
with Articles 31 and 32 of the VCLT, not to expand that scope in light of what one party

sees as a gap in the Convention for purposes of a particular case.

Ukraine concedes that it “has never argued that the ICSFT governs ‘the provision of
weapons to non-state groups’ as such”, but it then makes a complete turn and rehearses
its only argument on the matter: “[w]ithin the Convention’s scope is the provision of

assets of every kind, including weapons ...”?%, In the end, the distinction that Ukraine

292 Counter-Memorial (ICSFT), 973-76.
293 Reply, 80.

29 |bid.

2% Reply, 981.
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seemingly seeks to draw between the provision of weapons to “non-state groups as such”
and to alleged perpetrators of terrorist acts under Articles 2(1)(a) and 2(1)(b) of the ICSFT
is artificial: such perpetrators virtually always operate as part of a broader organisation,
and providing them weapons would in essence amount to providing weapons to the non-
state group to which they belong. Thus, on Ukraine’s own reading, the ICSFT is not aimed
at dealing with the support of terrorists through arms or weapons.

197. The Reply also states that “Russia does not explain what it considers sensitive about
denying weapons to groups that commit acts intended to cause death or serious bodily
injury to civilians”?%. As explained in the Counter-Memorial, the point is that the cross-
border transfer of weapons, as well as the cooperation that would be required among
States to prevent such transfers, is quite different in nature from the financing of terrorism
in the ordinary meaning of the term, that is, through funds and assets of a financial or
monetary character. Specific provisions to deal with cross-boundary transfers of weapons,
and especially those of exclusive military use, would undoubtedly need a more tailored
regulation in the ICSFT had the latter been intended to have such a scope. But the ICSFT
is silent on this matter, nor was it discussed at all when the Convention was negotiated®’.
As regards Ukraine’s assertion that “Russia cannot seriously claim a sovereign right to
allow its territory to be used as a safe haven for the unlawful delivery of weapons to illegal
armed groups in other States”?% it is wide off the mark: the Russian Federation has
obviously never claimed to have such a right. The question in the present case is simply
whether the term “funds” under Article 1(1) includes weapons — in light of the limited
object and purpose of the Convention, weapons cannot be read into the treaty by

implication.

198. In the end, Ukraine’s position regarding the object and purpose of the ICSFT is a mere
repetition of its arguments concerning the interpretation of the term “assets of every kind”
under Article 1(1) in an isolated manner. The object and purpose of the Convention,

however, is reflected more clearly in the preamble of the Convention which, as explained

2% Reply, q81.
297 Counter-Memorial (ICSFT), 938.
2% Reply, 981.
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200.

201.

202.

in the Counter-Memorial, confirms that the Convention is concerned with the suppression

of terrorism financing through financial or monetary assets only?%°.

This is precisely the understanding of the term “funds” that is shared by international
bodies engaged in the practical application of the ICSFT. For example, the UNODC
Legislative Guide to the Universal Anti-Terrorism Conventions and Protocols points it

out quite clearly:

“The 1999 Financing of Terrorism Convention is only one aspect of a larger
international effort to prevent, detect and suppress the financing and support
of terrorism. Under Security Council resolution 1373 (2001), Member States
are required to take measures not only against the financing of terrorism, but
also against other forms of support, such as recruitment and the supply of
weapons. The 1999 Financing of Terrorism Convention only prohibits the
provision or collection of “funds”, meaning assets or evidence of title to
assets. However, when legislation to implement the Convention is enacted,
the resolution’s requirement to suppress recruitment and the supply of
weapons should also be considered”3%,

The UNODC thus elucidates the issue: while the Convention itself does not cover the
supply of weapons, the UN Security Council resolution 1373 (20021) does, and when
States adopt legislation implementing the Convention, they should also consider
implementing the resolution. This explains why national laws aimed at combating
terrorism financing might go beyond the requirements of the Convention and cover
weapon supply. This duality between providing weapons and financing terrorism is

examined in more detail below.
OTHER RELEVANT RULES OF INTERNATIONAL LAW

As shown in the Counter-Memorial, other rules of international law applicable between
the parties to the ICSFT are, in accordance with Article 31(3)(c) of the VCLT, equally
relevant in the interpretation of the treaty in a systematic manner3®. In this regard, too,

the Reply puts forward untenable arguments.

First, with respect to the Arms Trade Treaty (‘ATT’), Ukraine limits itself to advancing
that the possibility of some “overlap” between the latter and the ICSFT is

299 Counter-Memorial (ICSFT), 9947-56.

30 UNODC, Legislative Guide to the Universal Anti-Terrorism Conventions and Protocols (United Nations,
2003), p. 21, 949 (available at: https://www.unodc.org/pdf/crime/terrorism/explanatory_english2.pdf).

301 Counter-Memorial (ICSFT), 9982-100.
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204.

“unremarkable”, and that the ATT “serves a different function”: “[w]hereas the ICSFT
addresses the unlawful provision of assets (including weapons) intending or knowing they
are to be used for terrorist acts, the [ATT] focuses more broadly on potential diversion
for ‘unauthorized end use and end users’, even if a transfer is not in itself unlawful
terrorism financing”®%2. Ukraine’s distinction between unlawful provision of weapons for
purposes of the ICSFT and “broader transfers” that are not in themselves unlawful

terrorism financing for purposes of the ATT is however not accurate.

As noted in the Counter-Memorial, the ATT was aimed, in part, at addressing a lack of
“international standards on the ... transfer of conventional arms”, which lacuna can
constitute a “contributory factor ... to terrorism’>%, The preamble of the ATT itself notes
that the States parties had in mind “the need to prevent and eradicate the illicit trade in
conventional arms and to prevent their diversion to the illicit market, or for unauthorized
end use and end users, including in the commission of terrorist acts”3%. Article 1 of the
ATT further states, as one of the objects of the treaty, to “[p]revent and eradicate the illicit
trade in conventional arms and prevent their diversion”. Article 7, paragraph 1b)(iii),
similarly obliges States to assess the potential that the conventional arms or items to be
exported could be used to “commit or facilitate an act constituting an offence under
international conventions or protocols relating to terrorism to which the exporting State

is a Party”.

All these elements, also set out in more detail in the Counter-Memorial yet unrebutted by
Ukraine, are clear evidence that States do not consider that the term “funds” under Article
1(1) of the ICSFT covers the transfer of arms or weapons, or that this issue is otherwise
governed by the ICSFT. The lack of any reference to the ICSFT in the text or negotiating
history of the ATT, a treaty that expressly regulates the unlawful transfer and diversion
of arms or weapons that may be used for purposes of committing terrorist acts as defined
by international treaties, cannot but confirm that the ICSFT does not govern this matter,
and that Ukraine’s implausible interpretation of Article 1(1) distorts the true scope and
object and purpose of the ICSFT.

302 Reply, q84.

303 United Nations General Assembly, 615t Session, “Towards an arms trade treaty: establishing common
international standards for the import, export and transfer of conventional arms”, Resolution 61/89, 6 December
2006 (referred to at Counter-Memorial (ICSFT), 484).

304 Emphasis added.
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206.

As regards UN Security Council resolutions, the Russian Federation showed in the
Counter-Memorial that the practice of the Council makes a clear distinction between the
financing of terrorism activities (covered by the ICSFT), on the one hand, and other forms
of support in kind (such as the provision of weapons), on the other.3% The Council only
has used the terms “funds” and “funding” to refer to financial assets and activities, and
referred to the ICSFT in this context, but not in the context of material support, such as
the supply of weapons. In particular, the “core” Security Council resolution 1373 clearly
distinguishes between “financing of terrorist acts”, which includes provision of “funds
and other financial assets or economic resources” to terrorists (OP1 of the Resolution),
from “supply of weapons to terrorists” (OP2 of the Resolution). Security Council
resolution 2370, adopted in 2017 and aimed specifically at eliminating the supply of
weapons to terrorists, does not mention the ICSFT, and distinguishes “financing” from
“obtaining” weapons;>° as for resolution 2482, adopted in 2019, it only mentions ICSFT
in the context of “illicit finance including terrorist financing”, but not with regard to

trafficking of military materials and equipment.

Ukraine’s only reaction to this fact is an attempt to blur the clear language used by the
Security Council in its various resolutions, suggesting that “both the Security Council and
the States Parties to the ICSFT addressed the same important issue in an equally
comprehensive manner, but simply using different language”®’. This argument is
disingenuous, as the matter is not of result — the Russian Federation does not claim that
Security Council resolutions have lacunae and fail to cover certain aspects of support for
terrorists. The matter lies precisely in the distinction clearly made by the Security Council
between different forms of support, regulated by different international instruments, as
noted also by the UNODC?3%, Since Ukraine has failed to fully engage with the practice
of the Council and the precise language employed in such resolutions, there is no need to

further address this matter — Russia’s position remains uncontested3%®. However, to make

305 Counter-Memorial (ICSFT), 9993-100.
306 SC Resolution 2370, PP11.

307 Reply, 983.

308 See above, 117-118.

309 The same holds true for 992 of Counter-Memorial (ICSFT), concerning the relevance of the Protocol against
the Illicit Manufacturing and Trafficking in Firearms, Their Parts and Components and Ammunitions
Supplementing the United Nations Convention against Transnational Organized Crime, which Ukraine has not
rebutted.
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the matter even clearer, reference can be made to UN documents prepared to facilitate the

implementation of these resolutions.

For example, the “Technical guide to the implementation of Security Council resolution
1373 (2001) and other relevant resolutions”, adopted by the UN Security Council
Committee on Counter-Terrorism in 2019, contains the following guidance regarding the
term “funds”:

“A definition of funds should be included in the law or in the criminal code

and should comply with the definition contained in the International

Convention for the Suppression of the Financing of Terrorism. The definition

of ‘funds’ must be broad and must include assets that may potentially be used

to obtain goods and services, as well as trade resources. In October 2016, the

Financial Action Task Force revised the interpretive note to recommendation

5. The revisions included replacing the term ‘funds’ with the expression

‘funds or other assets’ in order to explicitly cover the provision of ‘economic

resources’ (namely, oil, oil products, modular refineries and related material,

and other natural resources) in accordance with resolutions 2161 (2014), 2199

(2015) and 2253 (2015). This requirement is reaffirmed in resolutions 2368
(2017) and 2462 (2019)731°,

This definition does not include weapons, nor does it mention Security Council resolution
2370 (specifically devoted to preventing terrorists from acquiring weapons). There is also
some ambiguity with regard to the scope of “funds” as including even “economic
resources” (as the FATF had to adopt the term “funds and other assets” to encompass
them). Evidently, the default understanding of “funds” by UN Member States and the
Counter-Terrorism Committee was to include financial assets only, and was specifically

extended to “economic resources”, but never to weapons or heavy armaments.

To facilitate the implementation of Security Council resolution 2370, a set of technical
guidelines, entitled “Preventing Terrorists from Acquiring Weapons”, was developed as
part of a joint project implemented by the United Nations Counter-Terrorism Committee
Executive Directorate (CTED), together with the United Nations Institute for
Disarmament Research (UNIDIR) and the United Nations Counter-Terrorism Centre
(UNCCT) of the United Nations Office of Counter-Terrorism (UNOCT).3!! In response

310 «“Technical guide to the implementation of Security Council resolution 1373 (2001) and other relevant
resolutions”, 940.

311 https://www.un.org/securitycouncil/ctc/sites/www.un.org.securitycouncil.ctc/files/files/documents/2022/Mar/t
echnical_guidelines_to_facilitate_the_implementation_of _security council_resolution_2370_2017_and_related_
international_standards_and_good_practices_on_preventing_terrorists_from_acquiring_weapons.pdf.

Page 92 out of 541



210.

211.

212.

to the resolution’s call to Member States to “consider becoming a party to the related
international and regional instruments, with a view to eliminating the supply of weapons
to terrorists”, the guide lists a number of international instruments covering control over
small arms and light weapons, including the ATT and other instruments.3'? The ICSFT,

however, is not mentioned among them.

If Ukraine were right in its interpretation of the Security Council resolutions as
considering weapons supply to be an element of terrorism financing, then the ICSFT
should have played a prominent role in the guide. Yet not only is the ICSFT absent from
the guide: there is also no mention of terrorism financing in general, nor of weapons as
“funds” or their supply as “funding”. Thus, it is clear that the competent anti-terrorism
bodies of the United Nations do not view arms supply as a form of “terrorism financing”.
While certainly prohibited by Security Council resolutions and various international

instruments, this activity is nevertheless not governed by the ICSFT.

Finally, it should be noted that Security Council resolutions, the guidance on their
implementation and relevant FATF recommendations may extend beyond obligations
enshrined in the ICSFT. For example, as noted in the “Technical guide to the
implementation of Security Council resolution 1373 (2001) and other relevant
resolutions™:

“Recommendation 5 of the Financial Action Task Force and its interpretive

note go beyond the obligations contained in the International Convention for

the Suppression of the Financing of Terrorism in requiring States to also

criminalize the financing of terrorist organizations and individual terrorists
on a broader basis without requiring a link to a specific terrorist act or acts”33,

Specifically with regard to “funds”, the FATF Guidance on criminalizing terrorism
financing makes the following clarification:
“Following the revision of R.5 and the FATF Glossary in October 2016, the

TF offence applies to providing or collecting funds or other assets, which
explicitly includes economic resources, including oil and other natural

312 |hid., pp. 38, 55, 73 etc. Besides the Arms Trade Treaty, the guide also refers to the 1991 Convention on the
Marking of Plastic Explosives for the Purpose of Detection (MEX Convention), Convention on the Simplification
and Harmonization of Customs Procedures (Kyoto Convention), Convention on the International Civil Aviation
(Chicago Convention), 2010 Convention on Suppression of Unlawful Acts against Civil Aviation (Beijing
Convention), 2020 amendments to the 1983 International Convention on the Harmonized Commaodity Description
and Coding System, Convention against Transnational Organised Crime, as well as various human rights treaties.

313 «“Technical guide to the implementation of Security Council resolution 1373 (2001) and other relevant
resolutions”, §39.
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resources, dividends and income accruing from assets, as well as any other
assets which are not funds but which potentially may be used to obtain funds,
goods or services.” (emphasis ours).”34

Once again, neither the FATF Guidance on criminalizing terrorism financing, nor the
more general FATF Recommendations (“International standards on combating money
laundering and the financing of terrorism & proliferation) ever mention the supply of
weapons to terrorists (with the specific exception of combating proliferation of weapons
of mass destruction). This evidences a general understanding among all relevant
international authorities and UN Member States that (conventional) weapon supply is

distinct from terrorism financing.
THE DRAFTING HISTORY OF ARTICLE 1(1) OF THE CONVENTION

As shown in the Counter-Memorial®'®, the drafting history of the ICSFT shows that,
although an early draft of the Convention produced by France originally defined
“financing” as including not only “funds” and “assets”, but also “other property”, the
latter term being understood at the time to cover “arms, explosives and similar goods”,
the negotiating States decided not include such a provision in the final version of the
Convention. This decision not to make reference in the Convention to property such as
weapons confirms that the term “funds” in Article 1(1) is limited to assets of a financial

or monetary nature, as explained above.

Ukraine replies to this by saying, as it did in its Memorial, that the words “other property”
from the earlier version of Article 1(1) of the ICSFT were deleted because the term
“funds” was intended to cover such other property, including weapons; thus, adding the
words “other property” would have been “redundant”3!8, Yet Ukraine’s selective account
of the drafting history is to no avail. In particular, Ukraine fails to note, for example, that
according to the travaux, “transfer of funds” was understood as “covering all forms of
financial assistance” 3" Coupled with the understanding of the “definition” of funds only

covering “types of financial resources”3!®, and the final definition only including

314 FATF Guidance on criminalizing terrorism financing, 910.
315 Counter-Memorial (ICSFT), 977-81.
316 Reply, 985.

317 Measures to eliminate international terrorism: Report of the Working Group (UN doc. A/C.6/54/L.2, 26 October
1999), 935 (emphasis added).

318 Ibid., 943 (emphasis added).
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examples of these same “types of financial resources” while conspicuously not
mentioning weapons, explosives or military equipment, this gives a clear indication that

the drafters did not intend to go beyond literal financing.

216. The drafting history similarly shows that that:

“Support was expressed by some for providing only a generic definition,
without the inclusion of examples, so as not to include types of financial
resources that might become outmoded in the future, as well as to ensure the
necessary flexibility to encompass new types of funding_that might arise in the
future. In the same vein, it was suggested that the paragraph be ended after
the words ‘property’ (see A/C.6/54/1999/CRP.5), ‘intangible’ or ‘acquired’,
respectively”31°,

217. Two conclusions can be drawn from the above paragraph. First, when agreeing on the
definition of “funds”, the discussion revolved exclusively around various financial
resources. Its final version was motivated by the desire of States to cover all types of
financial resources. Second, the general debate indicates that the reference to “assets”,
encompassing tangible, intangible and other types of assets, was also dictated by the
desire to cover by definition all possible types of financial resources, even those that may
not have existed at the time. An example is cyber-currency, which had not yet come into
circulation when the ICSFT was drafted.

E. DOMESTIC IMPLEMENTATION OF THE ICSFT

218. Finally, Ukraine’s reference to a small selection of national legislations is of no assistance
to it3%°. First of all, as was explained previously with reference to the UNODC??, in
terms of combating terrorism States face broader obligations under international law than
those enshrined in the ICSFT, such as those stemming from UN Security Council
resolution 1373, and may choose to implement them in their national legislation together

with the ICSFT, thus creating legal norms that are not necessarily reflected in the latter.

219. However, even those national legal orders to which Ukraine refers do not truly support
its claims. For instance, Ukraine asserts that a “restrictive interpretation of ‘assets of every

kind’ ... would create an inconsistency with the meaning of terrorism financing in

319 A/C.6/54/L.2, Y43 (emphasis added).
320 Reply, 1989-97.
321 See above, 9199-200.

Page 95 out of 541



[Russia’s] domestic law”.322 However, this claim is only supported by a reference to a
resolution of the Russian Supreme Court Plenary323, which does not create legal norms
but implements them. The existing law, i.e. the Criminal Code of the Russian Federation
(“RCC”), clearly distinguishes between providing weapons to terrorists (‘“arming”) and
other types of support (“financing of terrorism™).32* This distinction is upheld in the very
resolution of the Plenary relied on by Ukraine: in a passage which Ukraine conveniently
omits in the Reply, the Plenary explains that the supply of weapons to terrorists should
be considered as “arming” (thus constituting a special type of support that is not covered
by the term “property” by implication), while the provision of money and material assets,
such as clothing, medicine, living quarters, and transportation —not including weapons —

is to be considered “financing of terrorism”.

220. Even US law, upon which Ukraine relies, is not uncontroversial. As noted by an author:

“From a U.S. perspective, which applies a very broad definition of support,
this means support beyond pure funding. That is, U.S. law prohibits providing
‘material support or resources’ to terrorists and foreign terrorist
organizations. The term ‘material support or resources’ includes not only
funds and tangible goods, but also ‘training,” ‘personnel,” ‘transportation,’
‘service,” and ‘expert advice or assistance,” ‘except medicine or religious
materials.” However, the precise scope of the ‘material support and resourses’
provisions has proved controversial and come under constitutional attack for
their vagueness”*?°.

221. Furthermore, apart from Ukraine’s carefully curated selection of national laws, other
States have implemented this element of the ICSFT differently, applying a notion of

“funds” that does not include weapons:

“Unlike the United States and other member States that broadly define the
term ‘funds,” some States limit the definition to pecuniary resources or to
funds of a certain value. Following its proposal in the negotiations on the
Convention, Japan, in Article 2 of the Act on the Punishment of Financing of
Offences of Public Intimidation, uses the term shikin, which is the translation
of the word ‘funds’ and which is used and understood as ‘cash and monetary

322 Reply, 997.

323 Resolution of the Plenum of the Supreme Court of the Russian Federation, No. 1 of 9 February 2012, “On Some
Aspects of Judicial Practice Relating to Criminal Cases on Crimes of Terrorist Nature,” §16 (Ukraine’s Memorial,
Annex 438).

324 See Article 205.1 of the Criminal Code of the Russian Federation, Annex 874 to the Memorial (“arming or
training a person to commit at least one of these crimes, as well as financing of terrorism”) [Emphasis added].

325 H. Tofangsaz, “Criminalization of terrorist financing: from theory to practice”, in New Criminal Law Review,
Vol. 21(1), p. 86.
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instruments easily convertible into cash.’3% In the case of the law at issue, the
scope of the term shikin has been also defined by the Ministry of Justice of
Japan, under whose jurisdiction a law is enacted and applied, to include not
only ‘cash and other means of payment,” but also ‘other kinds of assets that
are provided or collected with the intention of gaining such cash or other
means of payment as a fruit or to be converted into such cash or other means
of payment.’3?’

The scope of the term ‘assets’ is also limited under German law by Section
89a(2), no. 4, of German Penal Code to comprise only assets that are not
‘insubstantial’ in value.328"32°

222. As aresult, Ukraine’s attempt to rely on State practice in support of its position falls flat.
In reality, the implementation of the ICSFT in national legislation varies because some
States have elected to attach a wider meaning to the term “funds” or “funding” in the
context of terrorism financing, while others have applied a narrower definition (in
particular when it concerns weapons). Neither definition would be at odds with the ICSFT
— one would simply go beyond the scope of Article 1(1).

* * *

223. To sum up, the term “funds” under Article 1(1) of the ICSFT cannot be interpreted as
encompassing “anything under the sun”. The terms of the Convention, interpreted in
accordance with Articles 31-33 of the VCLT, confirm that the Convention concerns only
assets of a financial or monetary nature, to the exclusion of other items such as weapons.
The other provisions of the Convention, and the specific obligations that the latter

imposes, must be understood within these parameters.

326 EATF, Third mutual evaluation report: Anti-money laundering and combating the financing of terrorism: Japan
(Oct. 17, 2008), 9219.

327 |bid., 9221.

328 International Monetary Fund, Germany: Detailed assessment report on anti-money laundering and combating
the financing of terrorism (Mar. 2010), 4207.

329 H. Tofangsaz, “Criminalization of terrorist financing: from theory to practice”, in New Criminal Law Review,
Vol. 21(1), p. 92.
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225.

226.

227.

228.

UKRAINE HAS FAILED TO ESTABLISH THE OFFENCE OF TERRORISM
FINANCING WITH RESPECT TO FLIGHT MH17

INTRODUCTION

As noted in the Counter-Memorial, the appalling shooting down of Flight MH17 is central
to Ukraine’s case under the ICSFT. Inits Reply, Ukraine continues to rely on this incident
to argue that the Russian Federation has allegedly violated its obligations under the

Convention by failing to cooperate with the Ukrainian authorities.

Chapter VI of the Counter-Memorial showed that Ukraine’s claims are entirely
unfounded. The present chapter addresses Ukraine’s remaining arguments on this issue
in the Reply, to the extent that they add anything new. Before doing so, however, a

number of general observations are warranted.

First, the Russian Federation has established in Chapter 1V above and in Chapter 11 of the
Counter-Memorial that the provision of weapons cannot be considered as “funding”
within the meaning of Articles 1(1) and 2(1) of the ICSFT. This alone suffices to dismiss

all of Ukraine’s claims concerning Flight MH17 under the Convention.

Second, Ukraine stands alone in its allegation that the shooting down of the MH17 is a
terrorist act. Cases of shooting down of civilian aircraft in error are unfortunately not rare
recently, but none of those incidents have been considered to be a terrorist act, including
the shooting down by Ukraine’s own Armed Forces of a Russian Tu-154 over the Black

Sea in 2001, killing all 78 civilians on board.3*

Third, Ukraine was unable in previous stages of these proceedings, and still is in its
Reply, to produce any credible evidence that whoever provided the weapon used to shoot
down Flight MH17 did so with the specific intent or knowledge that such weapon
should/was to be used to shoot down a civil aircraft, as would be required under Article
2(1)(a) of the ICSFT read in conjunction with Article 1(1)(b) of the Montreal Convention.

The specific intent (dolus specialis) and knowledge required under the Montreal

330 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, 9960-63 (Annex 6).
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Convention and the ICSFT respectively must be established by fully convincing and

conclusive evidence, as explained above. 3!

229. Fourth, alongside the ATO against the people of Donbass organised as the DPR and LPR,
the Government of Ukraine and its sponsors launched a massive propaganda campaign
against the DPR and LPR and against the Russian Federation, designed to promote
sanctions against the Russian Federation without UN approval. Prominent in this

332 in connection with the

campaign were allegations against the Russian Federation
MH17 incident on 17 July 2014. Since the downing of the flight MH17 in Donbass on
17 July 2014, the Russian Federation has called for a full, thorough, non-biased and
depoliticised investigation into the causes of the crash, based on facts and irrefutable
evidence. The Russian Federation initiated the adoption of the UN Security Council
Resolution 2166 and remains fully committed to its implementation. The Russian side
has repeatedly pointed out that the Joint Investigation Team (“JIT”) pursued a selective
and politicised approach while collecting evidence on the MH17 case, which later served
as the basis for criminal proceedings initiated by The Hague District Court against three
Russian citizens — 1.V. Girkin, O.Y. Pulatov and S.N. Dubinskiy, as well as one Ukrainian

citizen, L.V. Kharchenko.

230. The sentence was mainly built on the findings of the Public Prosecution Service of the
Netherlands which were drawn from statements of classified anonymous witnesses and
data supplied by the SBU, which has repeatedly been caught providing false,
contradictory information and is an interested party in the case. The prosecutors and the
judges failed to take into consideration the statements of the witnesses called for by
O.Y. Pulatov's defence and the entire set of materials provided by the Russian Federation,
including radar raw data and reports on the live-fire test carried out by the Almaz-Antey

company, manufacturer of the Buk anti-aircraft missile system.

231. They also disregarded the fact that Ukraine had refused to provide radar data as well as
records of communications of ground flight-tracking services. Furthermore, the
Ukrainian air traffic control officers who were on duty that day and therefore could have

shed light on the facts of the tragedy, disappeared. Since the downing of the flight the

331 See above, Chapter 1(D).

332 The Russian Federation reiterates its position that it vigorously denies all such allegations.
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responsibility of Ukraine for not closing the airspace above the zone of hostilities where
the UAF deployed air defence systems, including Buks, has not been duly investigated.
Satellite images made by the US on the day of the crash could have helped clarify its
circumstances, but Washington flatly refused to comply with the judges' request to

disclose the data, or at least allow it to be examined under special conditions.

232. The Russian Federation has presented its evaluation of the work of the JIT and The Hague
District Court decision in an official communication to the UN Security Council.3® A
detailed demonstration of an extreme bias against the Russian Federation and the DPR
and LPR in these investigations and judgments is reflected in the Appendix 2 to this
Rejoinder. However, despite this obvious bias, the JIT and The Hague District Court
could not ignore certain immutable evidence, such as the lack of terrorist intent. In
particular, The Hague District Court concluded its case by rendering four final judgments

in which:

(@ It was determined to be “completely implausible that a civil aircraft was
deliberately downed ... those involved initially thought that they had succeeded in
shooting down a Ukrainian military aircraft”;33 it was also considered that “the
accused may not have wanted to shoot down a civil airliner, nor that 298 innocent

civilians be killed as a result”;3®

(b) It was not established that Russian troops were involved in the incident; %

333 permanent Representative of the Russian Federation to the United Nations, Letter addressed to the Secretary-
General and the President of the Security Council, S/2023/96, 7 February 2023, available at:
https://digitallibrary.un.org/record/4002640?In=en.

334 District Court of The Hague, Case No. 09/748005-19, Judgment against S.N. Dubinsky, 17 November 2022,
96.2.5.3, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14036&showbutton=true&keyword=09
%252f748005-19&idx=1%2F.

335 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022, 96.2.6,
available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.

33 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
94.4.3.1.4: “...the court notes that the DPR was not part of the official Armed Forces of the Russian Federation...”,
“...the DPR cannot be viewed as part of the Armed Forces of the Russian Federation, the members of the DPR also
cannot be considered part of those Armed Forces”, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.
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(c) It was not established that the DPR troops were under the command of the Russian

Federation; “effective control” of the Russian Federation over DPR troops was not

established:3%’

(d) It was not established that the alleged actions of the Buk TELAR crew were
motivated by terrorist goals, or that they were given any such instructions; 33

(e) It was clearly established that both the alleged supply and the alleged use of the
Buk TELAR pursued a military purpose;

(f)  the only charges brought to the court were for “murder” under Dutch criminal law,

not terrorism or war crimes;

() The District Court cast heavy doubt on evidence supplied by Ukraine, pronouncing

that any such evidence must be independently verified to be admissible;**° and

(h) the only accused who defended himself (Mr Pulatov) was acquitted, while the three

persons convicted were tried “in absentia” without any defence.

233. These decisions clearly disprove Ukraine’s claim that the shooting down of Flight MH17
constituted a terrorist offence within the meaning of Article 1(1)(b) of the Montreal
Convention. By extension, no provision of funds within the meaning of the ICSFT in

connection with this incident could constitute terrorism financing.

387 JIT, Transcript of press conference JIT MH17, 8 February 2023, available at:
https://www.politie.nl/en/information/transcript-of-press-conference-jit-mh17-on-8-february-2023.html  (Annex
390).

338 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
96.2.5.3: “...the actions of the crew of the Buk TELAR when launching the Buk missile at MH17 cannot be
established on the basis of the case file. The case file also fails to identify who gave the instruction to launch a
missile, and why that order was given...”, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.

339 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
94.4.4.3: “To the extent that in so doing use was made of research material brought in by or through the SBU with
potential probative value, the Public Prosecution Service accounted for this. In doing so, the Prosecution expressly
involved the questionable reputation that sources said the SBU had in 2014, which led to caution, verification and
validation research... [I[nformation from questionable sources... requires extra caution and investigation... if the
court will make use of investigative material introduced along the path of the SBU, it will do so with due caution
in accordance with the applicable rules”, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.
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234. Fifth, in spite of the judgments rendered by The Hague District Court, uncertainty hangs
over the question of which weapon caused the destruction of Flight MH17 or who used
it. Thus, an US Agency, the position of which was presented in the proceedings in The
Hague District Court, considers it more plausible that a Ukrainian Buk TELAR could
have fired a Buk missile from an area to the east of Zaroshchenskoye.?* This is not
implausible as Ukraine did have several Buk TELAR deployed and operating in the
conflict zone, including in the vicinity of the MH17 crash,®*! and the UAF have already
shot down a civilian airliner, in the course of military exercises, in 2001. There is also a

possibility that the Buk TELAR in question originated from Ukraine.3*2

235. The Court cannot rely on the proceedings of the Dutch criminal court, or the Dutch Safety
Board (“DSB”) or the JIT regarding the issue of who delivered the Buk TELAR or who
used it, in particular since to a large degree these findings relied on purported evidence
supplied by Ukraine, and more precisely the SBU, which has been confirmed to be an
unreliable source.®*® The same applies to the findings of the European Court of Human
Rights (“ECtHR”), especially after the withdrawal of the Russian Federation from the
Council of Europe. Solid evidence was presented by the Russian Federation to the
ECtHR. However, it was not answered by Ukraine and the Netherlands, and the ECtHR

decided to make evidence in the process closed to the public.

236. As will be showed in the Appendix 2 to this Rejoinder the evidence used in the
proceedings had clear signs of manipulation and fabrication. For example, the original
photos allegedly showing the Buk have not been made available to the public. The JIT
based its conclusions regarding the alleged route of the Buk on photos that were shown

to be fabricated. Other purported evidence, such as intercepted conversations, videos and

340 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022, 96.2.3,
available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.

341 Fishki.net, Ukraine draws in BUK missile defence systems to Donetsk Oblast (8 March 2014), available at:
https://fishki.net/1249959-ukraina-podtjagivaet-v-doneckuju-oblast-zrk--buk html (Annex 386); UNIAN, The
Ukrainian air forces receive reconditioned Buk-M1 anti-aircraft missile system (photo) (6 June 2014), available
at: https://www.unian net/army/926317-vozdushnyie-silyi-ukrainyi-poluchili-otremontirovannyiy-zenitnyiy-
raketnyiy-kompleks-buk-m1-foto html (Annex 387); UNIAN, Ukraine's first reconditioned Buk-M1 SAMS tested
in Khmelnychchyna (27 June 2014), available at: https://www.unian net/army/933846-na-hmelnitchine-
ispyityivayut-pervyiy-otremontirovannyiy-v-ukraine-zrk-buk-m1.html (Annex 388); See also below, §318.

342 See Annex 370.
343 See also 49235, 416.
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237.

238.

239.

photos of the alleged missile launch site, was likewise manipulated, while handling of
wreckage and missile fragments by the DSB was so careless as to cast significant doubt
on any findings. The Dutch technical investigation carried a significant number of errors
and inconsistencies that show signs of bias towards a preconceived conclusion, while
alternative versions of events were dismissed without substantive justification. A
particular matter of concern is that these manipulations involved people known to have

previously engaged in fabricating false evidence.®**

Sixth, the Russian Federation retains the position that to reject Ukraine’s contentions of
breach of the ICSFT it is not necessary for the Court to resolve the issues as to who
downed Flight MH17 and where the weapon comes from, in order to dismiss this Case,
since, even if Ukraine’s evidence were to be accepted (quad non), one thing remains
certain: Flight MH17 was downed in a tragic error. As will be shown below, an error

obviously cannot be qualified as terrorism.

UKRAINE FAILED TO ESTABLISH THAT THE MONTREAL CONVENTION APPLIES TO THE

SHOOT-DOWN OF FLIGHT MH17

In its Reply, Ukraine alleges that “the shoot-down of Flight MH17, killing 298 civilians,
constitutes a terrorist act under Article 2(1)(a) of the ICSFT because it was an offence
under Article 1(1)(b) of the Montreal Convention, which applies when “any person ...
unlawfully and intentionally . . . destroys an aircraft in service or causes damage to such
an aircraft which renders it incapable of flight or which is likely to endanger its safety in
flight.”3* 1t maintains that Russian nationals allegedly provided a Buk TELAR to armed
groups in Donbass®*® with the intention that it be used to shoot down the civil aircraft or

in the knowledge that it was to be used in this way.

The Russian Federation already responded to these unfounded allegations in its Counter-
Memorial. In particular, it explained that even if the evidence that Ukraine relies on were
to be accepted (quad non), that evidence merely shows, at the most, that whoever
provided weapon did so with the intention that it should be used, or in the knowledge that

it was to be used, to target Ukraine’s military aircraft in the context of the ongoing armed

344 See also below, Appendix 2, 942.
345 Reply, 9202.

34 The Russian Federation reiterates its position that it vigorously denies all such allegations.
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conflict, and that Flight MH17 was downed in a tragic error. Thus, the requisite intention
or knowledge under the chapeau to Article 2(1) of the ICSFT would be absent.3*’

240. The Counter-Memorial, as well as Chapter Il above, also showed that the scope of the
offence of unlawfully and intentionally destroying an “aircraft in service” under Article
1(1)(b) of the Montreal Convention, properly interpreted in accordance with Articles 31
and 32 of the VCLT, is limited to civil aircraft only. For the terrorism offence to be
established, therefore, a specific intent to destroy a civil aircraft, as opposed to a military
aircraft, is required.3*® In the present case, where the intent of the persons involved in the
shooting down of Flight MH17 was beyond doubt that of destroying a military aircraft,
the mental element required under Article 1(1)(b) of the Montreal Convention is not met.

241. Ukraine disagrees. In its Reply, Ukraine advances “two independent reasons” to
demonstrate that the Flight MH17 incident was an offence under Article 1(1)(b) of the
Montreal Convention: “First, the status of the destroyed aircraft dictates whether the
Convention applies, but it is not an element of a violation that is subject to an intent
requirement. If a person acts unlawfully and intends to destroy an aircraft, and a civilian
aircraft is destroyed, an offense is committed under the Montreal Convention; any claims
of intent to unlawfully destroy a different kind of aircraft are irrelevant. Second, even if
intent to destroy a civilian aircraft were required, a person who uses a weapon that is
incapable of distinguishing between civilian and military aircraft acts with the intention

of destroying a civilian aircraft”.34°

242. These arguments are both unconvincing and should be rejected, because: first, even if the
evidence that Ukraine relies on were to be accepted (quad non), the downing of Flight
MH17 was an error and the intent to destroy a military aircraft is not covered by Article
1(1)(b) of the Montreal Convention (i); second, the contention that the Buk TELAR is an

“inherently indiscriminate” weapon is unfounded (ii).

37 Counter-Memorial (ICSFT), §302.
6 |pid., 9162.
349 Reply, q126.

Page 104 out of 541



243.

244,

245.

246.

247.

The Intent Requirement of Article 1(1)(b) of the Montreal Convention Is Not Met

Even assuming arguendo that one proceeds on the basis of Ukraine’s factual allegations
(which the Russian Federation vigorously rejects), the downing of Flight MH17 would

still not fall within the scope of the Montreal Convention.

Even assuming that Ukraine’s factual allegations were correct (quod non), the

intended target was not a civil aircraft

It is important to put the shooting down of Flight MH17 in its true context, that is the
existence at the time of the incident of an ongoing armed conflict between Ukrainian and

the DPR’s armed forces.

The existence of an armed conflict between Ukraine and the DPR and LPR at the relevant
time is not in doubt, even if Ukraine prefers to turn a blind eye to it. Even The Hague
District Court in its Judgment of 17 November 2022 agreed that “the fighting between
the Ukrainian army and the Donetsk People’s Republic can ... be characterised as an

armed conflict”.3*°

It is in light of this fact that the alleged request for obtaining the Buk TELAR should be
considered. According to the materials presented by the Dutch Prosecution to The Hague
District Court, the DPR’s sole purpose was to defend itself against a series of armed
strikes by Ukrainian military aircraft, not to shoot down a civil aircraft. In this regard,
the JIT’s report found that:

“In July 2014, heavy fighting was going on in the area southeast of Donetsk.

(...) During these fights, the Ukrainian army carried out many air strikes to

stop this offensive. The pro-Russian fighters suffered greatly: there were

many losses, both human and material. Intercepted telephone conversations

show that during the days prior to 17 July, the pro-Russian fighters mentioned

that they needed better air defense systems to defend themselves against these
air strikes.”%%!

The JIT reiterates this conclusion in a report published on 8 February 2023:

350 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
4.43.1.2, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.

31 Joint Investigation Team, Presentation of first results of the MH17 criminal investigation, 28 September 2016,
available at:  https://www.prosecutionservice.nl/topics/mh17-plane-crash/criminal-investigation-jit-mh17/jit-
presentation-first-results-mh17-criminal-investigation-28-9-2016 (Annex 391).
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248. The view of Ukraine’s own Security Service is that the Buk TELAR was supplied for the
purpose of “air defense”. The SBU stated shortly after the tragic downing of Flight MH17
that the weapon had been supplied to take part in a military operation in response to the

combat operations of the UAF. In four Notices of Suspicion issued by the SBU on 18

“In June 2014 there was heavy fighting between the Ukrainian army and
troops of the DPR and LPR. During this fighting both the DPR and LPR
requested heavier weaponry, including better anti-aircraft systems. The
investigation carried out shows that from the second half of July 2014 several
Buk-TELARs have been delivered to the separatists, including the Buk-
TELAR that shot down flight MH17” .32

June 2019, which Ukraine did not put into evidence, it is stated:

“On 16 July 2014, the armed units of the DPR [...] attempted to breach the
defenses of the Ukrainian government forces in the area of Savur Mohyla
(Snizhne District, Donetsk Region); however, due to defense combat action
of the Ukrainian Armed Forces (including air warfare), they suffered
significant losses in personnel and military equipment. For this reason, it was
decided to take the further offensive under the cover of military air defense
systems.

For these purposes, the BUK TELAR [...] was transported” (Emphasis
added).®3

249. According to The Hague District Court’s judgment of 17 November 2022:

250. The absence of intent to shoot down a civil aircraft also follows even from the new 2023

“the evidence shows that this particular Buk TELAR was deployed in the
fight that the DPR was waging against the Ukrainian military authorities, and
indeed, this Buk TELAR was used to fire a missile from an area held by the
separatists in combat to establish a corridor that was of great importance to

those separatists (and their battle)”.3*

JIT report:

“However, without concrete information about the circumstances in which
the decision was made to fire the Buk missile at MH17, it is not easy to
determine whether the downing of MH17 was a war crime. The district court
held that it is completely implausible that a civilian aircraft was deliberately

32 Joint Investigation Team, Report, Findings of the JIT MH17 investigation into the crew members of the Buk
TELAR and those responsible in the chain of command, 8 February 2023, p. 37, 95.2, available at:
https://www.politie.nl/binaries/content/assets/politie/onderwerpen/mh17/report_jit-mh17_8-februari-
2023 _eng.pdf (Annex 392).

38 Counter-Memorial (ICSFT), Annex 76.
35 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,

6.2.5.3,

available

at:

https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.
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shot down and that it is plausible that MH17 was shot down by mistake. As a
consequence there appears to be limited scope for instituting criminal
proceedings in respect of a war crime” (Emphasis added).3>®

251. Since war crimes require intentionally attacking civilian targets, this clearly shows that
the JIT, along with The Hague District Court, did not believe such intent to be present in
the MH17 case.

252. It follows that even if evidence that Ukraine relies on were to be accepted (quad non),
whoever provided the weapon did so with the intention that it be used, or in the knowledge
that it was to be used, to target Ukraine’s military aircraft, not a civil passenger plane.
Indeed, “there is no military advantage in attacking civilians; it is a waste of military

resources and generally stiffens resistance.”3>®

253. Another author has noted, with respect to the MH17 incident, that

“... everything we know to date about the attack indicates that the separatists
honestly believed MH17 was a Ukrainian military transport, not a civilian
airplane. If so, that changes the legal assessment of the attack considerably.
The attack... would not qualify as a war crime, under either the Rome Statute
or the jurisprudence of the ICTY.... The actus rei of the war crime of murder
and the war crime of intentionally directing attacks at civilians or civilian
objects each include a circumstance element: the individuals attacked must
qualify as civilians (or as otherwise protected persons). The relevant mens rea
for circumstance elements is knowledge, pursuant to Art. 30(3) of the Rome
Statute: “For the purposes of this article, ‘knowledge’ means awareness that
a circumstance exists.” Black-letter criminal law provides that an honest
mistake of fact negatives any mens rea that requires subjective awareness. So
if the separatists honestly believed they were attacking a Ukrainian military
transport, they were not aware that they were attacking civilians. In which
case they could not be convicted of either the war crime of murder or the war

crime of intentionally directing attacks at civilians or civilian objects.”.3*’

254. In view of The Hague District Court:

“...the telephone reactions following the downing of MH17 show that those
involved initially thought that they had succeeded in shooting down a

3% Joint Investigation Team, Report, Findings of the JIT MH17 investigation into the crew members of the Buk
TELAR and those responsible in the chain of command, 8 February 2023, p. 64, 97.2.1, available at:
https://www.politie.nl/binaries/content/assets/politie/onderwerpen/mh17/report_jit-mh17_8-februari-

2023 _eng.pdf (Annex 392).

3% M. Bothe, K. Partsch et al., NEw RULES FOR VICTIMS OF ARMED CONFLICTS, (Martinus Nijhofff Publishers,
2013), pp.319-320.

37 K. Heller, MH17 Should Be Framed as Murder, Not as a War Crime (11 August 2014), available at:
https://opiniojuris.org/2014/08/11/mh-17-framed-murder-war-crime/.
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Ukrainian military aircraft ... in summary, the court considers that ... they

did not intend to kill these people”.>*

255. It would be incorrect to regard a mistaken downing of a civilian aircraft during an armed
conflict as proof of terrorist intent under the Montreal Convention. The context and

specifics of aerial targeting as “emerging targets” must be taken into account:

“The main difficulty in this respect is indisputably due to “emerging targets”
for which no advance planning has been possible, and which, by their sudden
appearance, make it necessary to strike within a very short time, leaving no
opportunity to follow complicated procedures. In such circumstances,
determining the military nature of a target and potential collateral causalities
and damage will require an accelerated analysis on the basis of predetermined

criteria”.3%°

256. The ICAO Risk Assessment Manual for Civil Aircraft Operations Over or Near Conflict
Zones confirms this:

“Past events, although rare, would suggest there is a higher risk to civil
aviation as an unintended target when flying over or near conflict zones, in
particular the deliberate firing of a missile whose target is perceived to be a
military aircraft, but which either misses its intended target or is based on the
misidentification of a civil aircraft. In conflict zones the capability may be
high and widespread, but there is arguably little to no intent to target
passenger aircraft. The same applies when also taking into account the use of
missile defence systems by State actors to shoot down ballistic missiles. This
illustrates the complexity of such a threat environment for civil aircraft
operations”.*®° [emphasis added]

257. In this document, the ICAO set out its position on the interpretation of the term
“unintentional attack of civil aircraft”, which is defined as an attack where “the intent was

not to destroy a civilian aircraft”.®! Thus, in the ICAO’s view, if a civil aircraft is

38 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
996.2.5.3, 12.5.2 available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F.

359 J-F Queguiner, Precaution Under the Law Governing the Conduct of Hostilites. International Review of the
Red Cross, December 2006, VVolume 88, No. 864, pp. 798-799.

360 ICAO, Risk Assessment Manual for Civil Aircraft Operations Over or Near Conflict Zones, ICAO Doc 10084,
2018, 92.4.1, available at: https://zoek.officielebekendmakingen.nl/blg-846381.pdf.

%1 |bid., 92.2. In this document ICAO does not explicitly state that the shooting down of MH 17 is unintentional
attack. However, firstly, it qualifies the attacks on Iran Air Flight 655 in 1988 and Siberia Airlines flight 1812 in
2001 as unintentional attacks; secondly, it notes, that “no documented cases of an intentional SAM attack in a
civilian aircraft have been identified to date”; thirdly, the Hague District Court and available to date sources
confirm that the attack on MH17 was unintentional.
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downed in error (e.g. when believed to be a military target), the intent to destroy a civil
aircraft is not present.

258. Unable to engage with these plain facts, Ukraine points to a notice to airmen (NOTAM)
issued on 16 July by the Russian Federation, one day before the shoot-down of Flight
MH17, to suggest that “the Russian military officials who provided the Buk acted with
knowledge that it was to be used to act in violation of the Montreal Convention”.362
Ukraine claims that “the same day members of the 53rd Anti-Aircraft Brigade sent a Buk
to Ukraine, Russia rushed out a confusing and contradictory NOTAM appearing to
indicate a complete closure of civilian airspace on the Russian side of the border. The
timing alone is suspicious.”®® This argument fails not only because it contradicts even
the findings of the JIT, the Dutch Prosecution, The Hague District Court and Ukraine’s
own SBU that the Buk was allegedly supplied with an explicit military goal, and was
allegedly returned immediately after the incident unexpectedly occurred; but also due to

the following specific reasons:

(@ It must be noted that in the Memorial, Ukraine pointed to the said NOTAM to
demonstrate that the Russian Federation had “guilty knowledge of the dangers of
operating a Buk in civilian-trafficked skies”.*** In the Reply, however, Ukraine
advances the same argument in support of its allegation against Russian military
officials. This is nothing but a flawed attempt by Ukraine to raise once again the
Russian Federation's alleged responsibility for terrorism financing, which the Court

dismissed in the Judgment of 8 November 2019

(b) Ukraine relies on the DSB Report to substantiate its contention on the “internal
contradictions” in the notice. It alleges that “[w]hile part of Russia’s NOTAM
indicated that it imposed restrictions up to FL320 (32,000 feet), “at the end . . . it
states that it applies to the airspace from ground level to FL530 (53,000 feet),”
effectively closing civilian airspace”. *® Ukraine misrepresents the Russian

Federation’s notice, as there is in fact no contradiction: the relevant area of Russian

362 Reply, 9290.

33 |bid., 9293.

%4 Memorial, 4289.
365 Reply, 9293.
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(d)

airspace was not closed between FL320 and FL530,%%° and the NOTAM published
on 16 July 2014 (V6158/14) did not introduce any restriction or closure of the
airspace for civil aviation up to FL530. Rather, it restricted specific segments of
certain air routes up to FL320 and additionally contained directions for aircraft
arriving and departing at the Rostov-on-Don airfield to use specified entry and exit
air routes at FL330 or FL340 and above.*®’

The Flight Safety Foundation’s Factual inquiry into the airspace closure above and
around eastern Ukraine in relation to the downing of Flight MH17 “did not find
sufficient facts that Russian Federation authorities responsible for analysing
security risk levels in civil aviation airspace and those establishing restriction of
airspace in a conflict zone were aware of a threat to civil aviation before the
downing of Flight MH17” or “could have had a proper awareness of the high-

altitude threat”.3%8

Ukraine’s contention that “[t]he timing alone is suspicious” is baseless. In the
Counter-Memorial, the Russian Federation explained at length the process leading
to the issuance of the relevant NOTAM, which was triggered by the escalation of
hostilities in Donbass, including the downing of several Ukrainian military aircraft.
The regional civil aviation authority (SITD) sent a warning to this effect on 12 July
2014 “due to a tense situation near the border with Ukraine and to the fact that the
UAF use various weapons”.%%® Subsequently, on 14 July and 16 July, new incidents
of Ukrainian military aircraft being shot down occurred.3® As the Russian
Federation noted in the Counter-Memorial, on 16 July the State ATM Corporation
communicated a submission to the Center of Aeronautical Information (“CAI”),
requesting the issuance of a NOTAM with effect from midnight on 17 July “due to

combat actions on the territory of the Ukraine near the State border with the Russian

366 Counter-Memorial (ICSFT), 9338.
7 |bid., 337.

368 Flight Safety Foundation, Factual inquiry into the airspace closure above and around eastern Ukraine in relation
to the downing of Flight MH17, January 2021, pp. 12, 13, available at: https://open.overheid.nl/documenten/ronl-
cd4cdbba-881e-4b01-b2ee-99caa2ee9cdf/pdf (Annex 393).

39 Counter-Memorial (ICSFT), 1342
370 |bid., 4343.
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(€)

Federation... and the facts of firing from the territory of the Ukraine towards the

territory of Russian Federation” 3"

Ukraine seeks to prove that the Russian Federation did establish a full prohibition
of air traffic in the region bordering Donbass on 16 July in an attempt to show the
Russian Federation’s “foreknowledge” of the alleged supply of Buk. However,
Ukraine ignores the fact of a Ukrainian military transport aircraft An-26 shoot-
down on 14 July over Donbass, only 3 days before the MH17 downing. This
incident prompted Ukrainian authorities to publicly allege the presence of “heavy
anti-aircraft weaponry” in Donbass — even before the so-called “Russian Buk”
allegedly arrived on 16 July. According to the Head of counterintelligence for the
SBU, “first information hinting at a Buk launcher in the possession of the non-state
forces was received on 14 July and came from counterintelligence units. "2
However, Kiev, having failed to effect closure, did not act diligently and continued
to use civilian air traffic to “shield” its military air operations from the separatists’
anti-aircraft defence. Ukraine’s failure to take all necessary measures is confirmed
by the DSB report. The DSB considered Ukraine’s “risk assessment to be
incomplete because it does take threats to military aircraft into account, but does
not account for the consequences to civil aviation of potential errors or slips”.>"3
The DSB further stressed that “airspace users should be able to count on unsafe
airspace being closed to civil aviation and that, in any case, airspace users should
be adequately informed about the nature of the conflict and the underlying reasons

for measures such as a (temporary) altitude restriction”.3’*

259. The DSB reached the following conclusions with respect to Ukraine’s responsibility in
relation to the crash of Flight MH17:

“The decision-making processes related to the use of Ukraine’s airspace was
dominated by the interests of military aviation. [...]

371 |bid., §342(b).

872 YouTube,
https://www.y

(English) Vitaly Nayda. UCMC, 19th of July 2014 (19 July 2014), available at:
outube.com/watch?v=PWtH8AA42Fc&feature=share (Annex 397).

373 Dutch Safety Board, Crash of Malaysia Airlines Flight MH17 (17 July 2014) (13 October 2015), p. 207
(Memorial, Annex 38).

374 pid., pp. 208-209.
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260.

261.

262.

263.

The [Ukrainian] NOTAMs did not contain any substantive reason for the
altitude restrictions. Therefore, Ukraine did not act in accordance with the
guidelines in ICAO Doc 9554-AN/932. [...]

When implementing the above measures, the Ukrainian authorities took
insufficient notice of the possibility of a civil aeroplane at cruising altitude
being fired upon. This was also the case, when, according to the Ukrainian
authorities, the shooting- down of an Antonov An-26 on 14 July 2014 and
that of a Sukhoi Su-25 on 16 July 2014 occurred while these aeroplanes were
flying at altitudes beyond the effective range of MANPADS. The weapon
systems mentioned by the Ukrainian authorities in relation to the shooting
down of these aircraft can pose a risk to civil aeroplanes, because they are
capable of reaching their cruising altitude. However, no measures were taken
to protect civil aeroplanes against these weapon systems. [...]

In the international system of responsibilities, the sovereign state bears sole
responsibility for the safety of the airspace.”*"

Thus, the DSB viewed Ukraine as potentially responsible for not taking sufficient
measures to preserve the safety of civil aviation from “potential errors or slips” in the
conflict zone and considered that the reason for Kiev’s disregard for aviation safety lied

with “the interests of military aviation”.

As noted earlier, even The Hague District Court in its judgments of 17 November 2022
confirmed the erroneous nature of the MH17 incident, in particular:
“the statement of [X], who was present in the field, and the telephone

reactions following the downing of MH17 rather show that those involved

initially thought that they succeeded in shooting down a Ukrainian military

aircraft”.3"®

A detailed transcript of the intercepts of “the telephone reactions” to which The Hague

District Court refers is produced in the Counter-Memorial 3"’

Even according to The Hague District Court, the individuals who used the Buk TELAR
not only were unaware that a civilian target had been hit as opposed to a military one, but
instead of publicly taking responsibility for the act and retaining the capacity to conduct
more such acts in the future (should they indeed had terrorist goals), they denied any

responsibility. This conduct is not at all characteristic of actual terrorist modus operandi,

35 Ibid., p. 209.

376 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
996.2.5.3, available at: https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&sho
wbutton=true&keyword=09%252f748004-19&idx=1%2F.

87 Counter-Memorial (ICSFT), 99319-333.

Page 112 out of 541



264.

265.

266.

but on the contrary signifies complete lack of terrorist intent and even direct opposition
to it. This also signifies a lack of such intent or knowledge on the part of an alleged

“financer”.

The plain text of the Montreal Convention and of the 1988 Protocol thereto confirms
that attacks intended against military aircraft do not fall within its scope, and
consequently under the ICSFT

As explained in Chapter III above, the “intent” requirement under Article 1(1)(b) of the
Montreal Convention requires a specific intent to destroy a civilian aircraft. Furthermore,
as shown in the previous section, Flight MH17 was targeted in error, as the real intent of
persons allegedly involved was to shoot down a military aircraft in the context of the
armed conflict in Donbass. Thus, the Montreal Convention is inapplicable in the present

case.

The Russian Federation explained in its Counter-Memorial that the word “intentionally”
is not to be given a broader meaning, which would encompass indirect intent and/or
recklessness.®® This is confirmed by the travaux of the Convention, which show that for
the Legal Committee that prepared the draft convention, only acts that “would be

inherently destructive or harmful and, if intentionally done (and not through inadvertence

or mere negligence), would constitute an offense”.®”® [Emphasis added] It is justified to

maintain that the offense done through mistake or error is not intentionally done either.

The destruction of an aircraft in the belief that the latter was military, not civil, is not an
intentional destruction in the sense of Montreal Convention. In fact, it is well established
in criminal law that in such a case the intention does not preside over the action: what
was targeted was not intended and what was intended did not happen. Since the adjective
“intentionally” qualifies the mental state of the person who destroys the aircraft, when a
mistake in target occurs (error in objecto/persona), the mental element required for the

commission of the wrongful act is negated, thereby changing the qualification of the act.

378 |bid., 9155.

379 ICAO, International civil aviation organization: Proposal concerning interference against international civil
aviation, International Legal Materials, Volume 9, Issue 6, November 1970, p. 1184, 5.1.
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Anybody mistaken about or not aware of a material element cannot exhibit ‘the mental

element required’.38°

Even The Hague District Court came to the conclusion:

“Although the question of why flight MH17 was downed cannot be answered
based on the trial, the court has previously indicated that it assumes that it
was the intention of the accused to bring down a military aircraft.

(...)
Although the intention does not lessen the gravity of the event, it does go to
the degree of culpability.”38!

There is no reason for it to be any different when it comes to the Montreal Convention.
Since it is established that the shooting down of Flight MH17 was an error, the mental
element required for committing an offence within the meaning of Article 1(1)(b) is
absent. This is the approach of The Hague District Court, which only pronounced its
verdict on the charge of murder; no charges of terrorism or even war crimes were brought

to the court, and the possibility of terrorism was never considered.

The Russian Federation established that Article 1(1)(b) of the Montreal Convention is
concerned with the intent to destroy a civil aircraft. It follows from the general definition
of “aircraft” in Article 1 read in conjunction with Article 4, as excluding military aircraft.
Therefore, pursuant to its ordinary meaning, Article 4 of the Montreal Convention limits
the scope of the offense of unlawfully and intentionally destroying an “aircraft” in service
in Article 1(1)(b) of the Montreal Convention, as well as the meaning of an “aircraft in
service” under Article 2(b) of the Montreal Convention. The words “aircraft in service”
are to be read as referring specifically to civil aircraft and the status of the aircraft is
therefore made part of the definition of the offense, including concerning the intention

requirement®®? as has been explained above.3®

30 Q. Triffterer, K. Ambos et al.(eds), ROME STATUTE OF THE INTERNATIONAL CRIMINAL COURT: A
COMMENTARY, (Bloomsbury T&T Clark, 2016), p.1171.

381 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
q10.2.4, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%2521748004-19&idx=1%2F.

32 Counter-Memorial (ICSFT), 9162.
383 See above, Chapter I11(A).
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The ILC Commentary to the 1972 Draft Articles on the Prevention and Punishment of
Crimes Against Diplomatic Agents and Other Internationally Protected Persons contains
a provision similar to Article 1(1)(b) of the Montreal Convention, which confirms this
conclusion. The ILC states that: “The word ‘intentional’, which is similar to the
requirement found in article 1 of the Montreal Convention, has been used both to make
clear that the offender must be aware of the status as an internationally protected person

enjoyed by the victim” [Emphasis added].*®* Ukraine does not dispute the relevance of

the IPP Convention to the present case, but attempts to refute the analogy by referring to
the presence of the victim’s status in the IPP Convention’s definition of the offence,

which, according to Ukraine, makes it different from the Montreal Convention.

However, the fact is that the definition of the offence in Article 1(1)(b) only encompasses
intentional attacks against civil aircraft. This fact notwithstanding, Ukraine misses other

critical points, as explained below.

Initially, Ukraine’s position was that notwithstanding the unqualified terms of Article 4
of the Montreal Convention, the offense in Article 1(1)(b) of the Montreal Convention
encompasses the unintentional shootdown of a civil aircraft (i.e. where the intent was to
shoot down a military aircraft) because the word “civil” does not appear in Article 1(1)(b)
of the Montreal Convention. In its Reply, however, Ukraine now states that “the status
of the destroyed aircraft dictates whether the Convention applies”. At the same time, it
maintains that “it is not an element of a violation that is subject to an intent
requirement”.3® Ukraine does not explain how “a violation” occurs when the Convention

does not apply.

This brings up another critical point missed by Ukraine: that Article 2(1)(a) of the ICSFT
does not refer solely to Article 1(1)(b) of the Montreal Convention, but to the Montreal
Convention as a whole (“An act which constitutes an offence within the scope of and as
defined in one of the treaties listed in the annex™). The scope of the Montreal Convention,

in turn, excludes aircraft in military service by virtue of Article 4(1).

384 International Law Commission, Draft articles on the prevention and punishment of crimes against diplomatic
agents and other internationally protected persons with commentaries, 1972, p. 316, 98, available at:
https://legal.un.org/ilc/texts/instruments/english/commentaries/9_4_1972.pdf.

385 Reply, 9126.

Page 115 out of 541



274.

275.

276.

277.

278.

Thus, even if Ukraine’s view that Article 1(1)(b) refers to all aircraft, was correct (quod
non), not only civil aircraft, it is still indisputable that the scope of the Montreal
Convention as a whole does not cover attacks intended against military aircraft, as it is a
purely anti-terrorism instrument, and terrorism is characterised by a specific form of

intent.

This is further confirmed by the text of the 1988 Protocol to the Montreal Convention for
the Suppression of Unlawful Acts of Violence at Airports Serving International Civil
Aviation. As between Parties to the Protocol, the Convention and the Protocol are to be
read and interpreted as one single instrument (Article 1 of the Protocol). Article 2 of the
Protocol adds a new paragraph 1 bis to Article 1 of the Convention:
“1 bis. Any person commits an offence if he unlawfully and intentionally,
using any device, substance or weapon:

(@) performs an act of violence against a person at an airport serving
international civil aviation which causes or is likely to cause serious injury or
death; or

(b) destroys or seriously damages the facilities of an airport serving
international civil aviation or aircraft not in service located thereon or disrupts
the services of the airport,

if such an act endangers or is likely to endanger safety at that airport.”

(Emphasis added).

This shows that, contrary to Ukraine’s position, “civil status” was not perceived as a
separate, “jurisdictional” element, but plainly a part of the definition of the offence. Thus,
when the need to add a new type of offence to Article 1 of the Montreal Convention arose,
instead of providing for an exception like the one found in Article 4 of the Convention,

the reference to civil aviation was included in the definition itself.

From the above it can be concluded that Ukraine’s first argument for the establishment

of an intent element under the Montreal Convention should fail.

Finally, it is also worth recalling that the unlawfulness element of the offence within the
meaning of Article 1(1)(b) of the Montreal Convention is absent. This provision stipulates
that “[a]ny person commits an offense if he unlawfully and intentionally: [...] (b) destroys
an aircraft in service.” The Russian Federation has previously noted that the Flight MH17
incident happened in the context of an ongoing armed conflict between Ukraine and the
DPR. The relevant rules of IHL apply in accordance with Article 21 of the ICSFT, as

explained in Chapter 11 above. Ukraine agrees with this position:
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“... there will be no Article 1(1)(b) offense in many or most situations where
there was an intent to destroy a military aircraft — for example, where
members of a State’s military mistakenly, but in good faith, destroy a civilian
aircraft while lawfully attempting to engage a military target — because such
a mistake, while tragic, would not involve an unlawful act”.38®

279. However, Ukraine maintains that “[t]he present case is distinctive in that Flight MH17

280.

281.

was destroyed in an unquestionably unlawful act — Russia advances no argument that
the individuals who deployed the weapon had any valid legal justification under
Ukrainian or international law for firing weapons at any aircraft.”3 This is not true. In
the Counter-Memorial, and again in this Rejoinder, the Russian Federation referred to an
armed conflict that was in effect between the Ukraine and the DPR at time of the crash of
Flight MH17. The Russian Federation also stated in the Counter-Memoria that even if
Ukraine’s evidence were to be accepted (quad non), it would merely show that the persons
alleged to have operated the weapon intended to shoot down a Ukrainian military aircraft,

and initially believed that they had done so, which is not unlawful under IHL.

Authoritative legal doctrine confirms that Article 1(1)(b) of the Montreal Convention
refers only to civil aircraft

This interpretation is supported in doctrine. For example, Prof Dinstein has noted with
respect to Article 1(1)(b) of the Montreal Convention that

“Article 1... creates a parallel offence in respect of any person who
unlawfully and intentionally ... (b) destroys a civil aircraft in service or
causes damage which renders it incapable of flight or is likely to endanger its
safety in flight...”3% [Emphasis added].

Prof Trapp is similarly of the view that

“The Montreal Convention requires States to prevent the unlawful and
intentional destruction of a civil aircraft in service”®® (Emphasis added);

“Article 1 of the Montreal Convention defines the offence as the unlawful
and intentional performance of an act which  endangers the safety of a
civil aircraft in flight”3%° (Emphasis added).

386 Reply, 7133.
387 | bid.

38 Y. Dinstein. International Criminal law, Israel Yearbook on Human Rights, 1975, Vol. 5, pp.65-66.

389 K. Trapp, Use of Force against Civil Aircraft (28 June 2011), available at: https://www.gjiltalk.org/uses-of-

force-against-civil-aircraft/.

390 K. Trapp, STATE RESPONSIBILITY FOR INTERNATIONAL TERRORISM, (OUP, 2011), p. 169.
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282. Of the same view is Prof Saul who, referring specifically to Article 1(1)(b) of the
Montreal Convention as an international counter-terrorism convention (ICTC), pointed
out that

“...itisan ICTC offence to intentionally destroy a civilian aircraft or damage
it and thereby render it incapable of flight.”*%* (Emphasis added)

283. Legal opinions issued by governmental jurists go in the same direction. For instance, the
Deputy Attorney General of the United States, under the authority of the Office of the
Legal Counsel of the Department of Justice, expressed the following position:

“Article 1 of the [Montreal] Convention specifies certain substantive offenses
against civil aircraft: in particular, Article 1.1(b) states that “[a]ny person
commits an offence if he unlawfully and intentionally ... destroys an aircraft
in service of causes damage to such an aircraft which renders it incapable of
flight or which is likely to endanger its safety in flight” (Emphasis added).3%?

284. The Secretariat of the Commonwealth of Nations made a similar assessment in its
“Implementation Kits for the International Counter-Terrorism Conventions”:
“The Montreal Convention is intended to apply only to civil aircraft”3%

(Emphasis added);
“The Convention applies to civil aircraft only”*** (Emphasis added).

285. With regard to Article 1 of the Montreal Convention this document states the following:

"The requirement that the act should be intentional applies only to the acts
performed, not to their consequences; it is immaterial whether the
consequences were those intended".3%

286. This clearly contravenes the interpretation suggested by Ukraine, which makes intent

conditional upon the (unintended) consequences.

%91 B, Saul, From conflict to complementarity: Reconciling international counterterrorism law and international
humanitarian law, International Review of the Red Cross, 2021, Vol. 103, Issue 916-917, p.173. See also R.S.
Rajput, International Conventions on Aerial Hijacking: an Approach to Combat Terrorism, The Indian Journal of
Political Science, 1990, Vol. 51, No. 1, p. 110 (“The Montreal Convention (the “Sabotage Convention™) covers
offences against civil aircraft”).

392 Opinions of the Office of Legal Counsel of the United States Department of Justice, United States Assistance
to Countries that Shoot Down Civil Aircraft Involved in Drug Trafficking, 1994. p. 151, available at:
https://www.justice.gov/file/20316/download (Annex 394).

393 Commonwealth Secretariat, Implementation Kits for the International Counter-Terrorism Conventions, p. 101,
available at: https://www.unodc.org/pdf/crime/terrorism/Commonwealth_Chapter_4.pdf.

3 [bid., ¥4.
3 [bid., 19.

Page 118 out of 541



d.  The official legal position of ICAO confirms that the Montreal Convention does not
encompass attacks intended against military aircraft

287. That the Montreal Convention does not cover an erroneous downing of a civilian aircraft
believed to be in military service in the context of an armed conflict is also confirmed by
the ICAO. Seeking to clarify the applicability of aviation security treaties (including the
Montreal Convention) to military activities, the ICAO Legal Commission expressed the
predominant position in the ICAO that the Convention is not applicable to military

activities by virtue of an implied “military exclusion clause”:

“The Group recognized the value of the Conventions in the international
cooperation for the prevention and suppression of unlawful acts against the
safety of civil aviation. At the same time, it acknowledged that the
Conventions were adopted decades ago and they do not reflect the provisions
commonly found in the relevant conventions concluded recently in the UN
system. Several such provisions are mentioned below. Comparable UN
counter-terrorism conventions concluded after 1997 contain a military
exclusion clause, which expressly specifies that the conventions do not
govern the activities of armed forces during an armed conflict, and the
activities undertaken by military forces of a State in the exercise of their
official duties. In ICAOQ, it has been widely understood that the aviation
security instruments which criminalize certain acts are not applicable to the
military activities mentioned above. The same clause of military exclusion
can be included in any instrument amending the Conventions, in order to
achieve uniformity and clarity and to prevent any interpretative confusion.
Such a clause would be considered as declaratory in nature.”3% (Emphasis
added).

288. In keeping with this position, the States added a military exclusion clause to the 2010
Beijing Convention on the Suppression of Unlawful Acts Relating to International Civil
Aviation (Article 5(1)), as well as in the 2010 Beijing Protocol to the 1970 Convention
for the Suppression of Unlawful Seizure of Aircraft (Article 3bis(2)). As between its
States Parties, the Beijing Convention replaces the Montreal Convention and the 1988
Protocol thereto. Both instruments exclude from their scope all activities of armed forces
during an armed conflict which are governed by international humanitarian law (i.e.,
irrespectively of whether these activities conform to or violate it). As already shown in
Chapter 111, Section D, armed forces also encompass non-State armed groups as long as

they are organized and operate on the basis of command responsibility.

3% |CAO Legal Commission, Working paper A36-WP/12 LE/4, 14 August 2007, 992.1.3.1 — 2.1.3.2, available at:
https://www.icao.int/Meetings/AMC/MA/Assembly%2036th%20Session/wp012_en.pdf.
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e.  State practice confirms that the downing of a civilian aircraft in error cannot be

considered a terrorist act

289. State practice also shows that the downing of a civilian aircraft in error is not considered
a terrorist act falling under the Montreal Convention. Prof Kimberley Trapp provides a

summary of such practice:

“When states condemn a use of military force against a civil aircraft or airport,
they generally do so within the parameters of the Chicago Convention and
customary international law rather than through an invocation of the Montreal
Convention. For example, in presentations to the ICAO Assembly regarding
Israel’s downing of a Libyan airliner on 21 February 1973 over occupied
Egyptian territory, states invoked the Chicago Convention to condemn
Israel’s use of force, but not the Montreal Convention (to which Israel was a
party). Similarly, the ICAO resolution adopted in response to the USSR’s
downing of Korean Airlines flight 007 (‘KAL 007’) on 1 September 1983
characterized the military action as incompatible with the Chicago
Convention, but not the Montreal Convention (to which the USSR was a
party). A proposed draft Security Council resolution condemning the Soviet
downing of KAL 007 also invoked the Chicago Convention and made no
mention of the Montreal Convention, but was not adopted owing to the
USSR’s exercise of its veto. During the Security Council debate on the Soviet
downing of KAL 007, many states had occasion to address the applicable law
and each invoked the Chicago Convention and general international law
prohibiting recourse to armed force, rather than the Montreal Convention.

Similarly, in Iran’s letters to the Security Council, complaining of the Iraqi
air force’s shooting down of an Iranian passenger plane on 20 February 1986,
Iran characterized the Iraqi conduct as a ‘blatant violation of the Chicago
Convention regarding the guarantee for the safety of passenger airliners’, and
as a ‘gross violation of the Chicago Convention’, but nowhere as a violation
of the Montreal Convention... Libya’s letter dated 17 April 1986 to the
Security Council, in which it protested that the US had interfered with a
Bulgarian civilian aircraft on its way from Sophia to Tripoli, invoked the
Chicago Convention, but not the Hague Convention (to which the US, Libya
and Bulgaria were a party). Finally, in reference to the shooting down by the
Cuban air force of two private US civil aircraft on 24 February 1996, both the
ICAO and the Security Council ‘deplored’ the downing of the aircraft on the
basis of general international law on the use of force and the Chicago
Convention (in particular Article 3bis discussed below), without any
reference to the ICAO TCS*%%" (Emphasis added).

290. It is thus no wonder that Security Council Resolution 2166 concerning the downing of
Flight MH17 and adopted unanimously on 21 July 2014, makes no mention of the

Montreal Convention, or of terrorism in general.

397 K. Trapp, STATE RESPONSIBILITY FOR INTERNATIONAL TERRORISM, (OUP, 2011), pp. 166-167.

Page 120 out of 541



291. Historically there have been numerous incidents concerning civilian aircraft, yet none of

them were considered as breaches of the Montreal Convention:

(@)

(b)

(©)

(d)

The Sibir Tu-154 aircraft performing flight 1812 from Tel Aviv to Novosibirsk was
hit by an anti-aircraft missile C-200B during the exercises of the Ukraine Air
Defence. No restrictions were in place on route, including time restrictions
(NOTAM), at the time of the training manoeuvres conducted by Ukraine Air
Defence. The Ukrainian authorities should have fully assessed all the risks
associated with the exercises and, based on these assessments, take a decision on
the parameters for closing the airspace. Unfortunately, this was not done which in
turn led to the tragedy. 78 people were killed. The then president of Ukraine
commented, “We are not the first or the last, let us not make a tragedy out of it.””3%
The investigative commission of Interstate Aviation Committee created to
investigate the causes of this air crash came to a conclusion that there were no
evidentiary alternative versions of the tragedy, except for the version that this
aircraft was shot down by the 5B28 anti-aircraft missile C-200B which had been
launched by the Ukraine Air Defence during the exercises on the Crimean
Peninsula.®*® Ukraine was not held accountable for a breach of the Montreal

Convention.

On 27 July 1955, following the incursion of a Bulgarian MIG-15 fighter jet the
Israeli EI Al Lockheed L-049 performing flight 402 from London to Tel Aviv was
shot down. 58 people were killed. The Bulgarian authorities apologised saying
that the pilots were in a hurry, but did not admit guilt.

On 21 February 1973, an Israeli F-4 fighter jet shot down over the Sinai Peninsula
the Libyan Arab Airlines Boeing 727 performing flight 114 from Tripoli to Cairo.
108 people were killed. Israel acknowledged that the civilian aircraft was destroyed

in a miscalculation.

On 12 February 1979, during the war in Southern Rhodesia, Zimbabwe People's
Revolutionary Army (ZIPRA) shot down the Air Rhodesia Vickers Viscount

passenger aircraft operating a domestic flight from Kariba to Salisbury using the

3% Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, Exhibit A (Annex 6).
39 |bid., Exhibit B (Annex 6).
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(f)
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(h)
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Strela-2 MANPADS. 59 people were killed. Representatives of ZIPRA stated that,
according to their information, there had been a high-ranking military official of the

government army aboard the aircraft.

On 27 June 1980 the Aerolinee Itavia aircraft performing Flight 870 from Bologna
to Palermo was presumably shot down by a French fighter jet during NATO
exercises or military operations against Libya. According to another version, the
aircraft crashed after explosion of a bomb placed in the tail of the aircraft. 81 people
died;

On 24 February 1985, the Dornier Do 228 aircraft operated by the Alfred Wegener
Institute (Germany) was shot down over Western Sahara by representatives of the
West Saharan Popular Front for the Liberation of Saguia el-Hamra and Rio de Oro
(the Polisario Front). 3 people were killed. The fighters of the Polisario Front

mistook the plane for a Moroccan reconnaissance airplane;

On 1 September 1983 the Korean Air Lines Boeing 747 aircraft performing flight
007 from New York to Seoul crashed near island Sakhalin. The Korean aircraft
violated the Soviet airspace, did not communicate and was shot down by the

interceptor Su-15. 269 people were killed,;

On 14 October 1987, in Angola, the Lockheed L-100 HB-ILF aircraft operated by
the ICRC on a domestic flight was shot down by unidentified persons involved in

the Angolan Civil War. 8 people were killed,;

On 6 November 1987, the Air Malawi SC.7 Skyvan aircraft performing a domestic
flight in the Republic of Malawi crashed. The aircraft was partially flying over the
territory of Mozambique where it was shot down by the Mozambican troops. 10
people were Killed. According to one version, the aircraft flew too close to

Mozambique's military base;

On 3 July 1988, an Iran Air flight 655 from Tehran to Dubai was attacked by a
missile from the U.S. Cruiser Vincennes over the Persian Gulf. 290 people were
killed. The reason was that the US military mistook the airliner for an Iranian F-
14,
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On 8 December 1988, a DC-7 aircraft chartered by the U.S. Agency for
International Development was shot down in the sky over Western Sahara. The

Polisario Front mistook it for a Moroccan C-130 aircraft.

On 21 December 2012, in South Sudan a UN chartered Mi-8 of the
Nizhnevartovskavia airline was shot down by the government army. Five people
were killed (among them four Russians). The South Sudanese military mistook the

UN Mi-8 for a Sudanese reconnaissance helicopter;

On 26 August 2014, Utair airlines civil helicopter Mi-8, being on its mission under
the contract signed with UNMISS, was shot down by a surface-to-air missile fired
from the territory occupied by guerrillas in South Sudan. Three crew members

(citizens of the Russian Federation) were killed, one person was wounded.

On 8 January 2020, the Iranian Armed Forces mistakenly shot down a Boeing 737
belonging to Ukraine International Airlines flying from Tehran to Kiev. The reason
for the shootdown was the incorrect identification of the aircraft in a tense military-

political situation.

What all of these cases have in common is that: (i) civilian aircraft were shot down in

error (either by States or non-State actors); (ii) the incidents were never legally qualified

as a terrorism offence in the sense of Article 1(1)(b) of the Montreal Convention.

293. Interestingly, Ukraine attempts to argue against this position:

“Moreover, the examples that Russia does mention do not support its position.
Russia highlights the shoot-down of Flight 1812 over the Black Sea in 2001.
According to an investigation, that accident occurred during joint Ukrainian-
Russian military exercises when reflection from the water caused a missile to
veer off course. No suggestion was ever made that these military exercises
were “unlawful,” or that the missile was fired with an intent to destroy any
kind of aircraft. Accordingly, it is not surprising that the Montreal Convention
was never invoked. The shoot-down of MH17 presents the unusual
circumstance of a civilian aircraft shoot-down where it is undisputed that the
attackers acted unlawfully and fired a weapon incapable of distinguishing

between military and civilian aircraft” 4%

294. 1t is noteworthy that Ukraine argues that the shooting-down of a Russian passenger

airliner, killing all 77 civilians on board, in time of peace, was not “unlawful”. Both the

400 Reply, q144.
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295.

296.

297.

298.

Russian Federation and Ukraine have opened criminal investigation into the incident; the
Russian Federation transferred its case file to Ukraine, but Kiev decided to close the case
once its own fault in the downing became apparent, leaving the incident without an
effective investigation. It is also noteworthy that Ukraine in that case insists that there
was no “intent to destroy any kind of aircraft”, when the exact goal of the military

exercises was to destroy an aircraft (although a training model).*%*

It is also interesting that while presenting an argument of “a weapon incapable of
distinguishing between military and civilian aircraft” Ukraine forgets that its own anti-
aircraft weapon in 2001 proved incapable of distinguishing between the designated aerial
target and a civilian airliner flying 280 kilometres away — in time of peace, in the perfect
conditions of a military exercise, without the stress added by conditions of an ongoing
armed conflict and real threat of “emergent target” being an enemy aircraft aiming to
destroy the anti-aircraft system itself or to bomb civilians which this system was

protecting.

Ukraine also attempts to forget its own argumentation about how the mere fact of
launching a missile into airspace with civilian air traffic by itself, allegedly, constitutes
some kind of intent to down a civil aircraft if insufficient precaution was taken:
“Applying the ordinary meaning of the term “intentionally,” a person who
fires a missile toward civilian-trafficked skies, knowing that his weapon

system is unable to distinguish between a civilian and military target and

accepting the extraordinary danger of such an action, intends to destroy a

civilian aircraft”.4%2

To paraphrase Ukraine’s own position, Ukraine “did know that it was deploying a
powerful anti-aircraft system in heavily trafficked civilian airspace”.*®® In fact, the C-
200B (S-200V) system used by Ukraine to shoot down the Russian airliner was
significantly more powerful than a Buk TELAR, capable of destroying aerial targets at a

range of up to 300 km and altitude of up to 35 km.

If Ukraine believes its own Armed Forces personnel did not “know” about the evident

inability of their weapon system to distinguish between a civilian and military target (even

401 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, Exhibit A (Annex 6).
402 Reply, q142.
403 Memorial, 9223.
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in the perfect conditions of a peaceful exercise), then it cannot claim that the operators of
the weapon system which allegedly shot down Flight MH17 (in the extreme conditions

of an ongoing armed conflict) “knew” about such a limitation of their system.

If Ukraine really considers that there was no intent in the downing of the Russian airliner
by the UAF, that the attack was not “unlawful”, and that Ukraine itself was not to blame
even though it failed to take proper precautions by sufficiently closing the airspace to
civilian air traffic in 2001, then it cannot raise similar accusations against the Russian

Federation with regard to the downing of Flight MH17.

The alleged indiscriminate character of the Buk TELAR is unfounded

Ukraine’s alternative argument for the establishment of an intent element under the
Montreal Convention is that “a person who uses a weapon that is incapable of
distinguishing between civilian and military aircraft acts with the intention of destroying
a civilian aircraft”. Ukraine suggests that “[a]pplying this principle if a person launches
aweapon at civilian skies knowing that his weapon is incapable of differentiating between
military and civilian targets, the perpetrator is properly described as “willfully” attacking
civilians, “directing” an attack against civilians, or making civilians the “object” of an
attack. For the purposes of the Montreal Convention, that perpetrator has acted

“intentionally” in destroying a civilian aircraft” 4%

This argument is both factually and legally unfounded. It is factually unfounded because

the attempt to portray the Buk TELAR as an “indiscriminate weapon” is incorrect.

In support of its contention, Ukraine mainly relies on Dr Skorik’s report, who believes
that "[w]ithout the combat control center feeding information to the commander, the
commander using the Buk-M1 TELAR radar alone is not able to distinguish civilian
aircraft from military aircraft", and that “viewed solely on the operator's screen, military
and civilian aircraft are “practically indistinguishable”.%®®> This conclusion does not stand
up to scrutiny. As explained by Lieutenant Colonel Bezborodko, “[t]he TELAR is capable
of operating in the independent target search mode without control or operational

instructions from the command post and in the absence of data from a surveillance and

404 Reply, q138.
45 |hid., 9207.
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acquisition radar”. Bezborodko concludes in this connection that “the wording of

paragraphs 10-12, 18, 27-30 of the [Dr Skorik’s] Report is misleading”.**®

303. Furthermore, the autonomous Buk is equipped with an Automatic Target Class
Recognition System and a television optical sighting device, which consists of a TV
optical head (narrow-field-of-view transmitting camera) and a video receiving device (TV
screen). It is noteworthy that Dr Skorik ignored the presence of this equipment in an
autonomous Buk air defence system. This device makes it possible to obtain an image of
the intended target. As noted in Bezborodko’s report:

“Thus, the combination of instrument readings and information displayed on
indicator devices makes it possible to determine with sufficient reliability the

type of target being tracked, both by its trajectory and signal characteristics

including distinguishing between a passenger aircraft and another type of

aircraft”. 4%’

304. This refutes the view expressed in the Skorik Report that the type of target being tracked

cannot be determined by a TELAR that operates independently.”*%,

305. As The Hague District Court pointed out, [o]perating a Buk TELAR requires a well-
trained crew. Furthermore, the weapon cannot be casually deployed. Deployment
demands the necessary preparation (...)”.*®® The JIT endorsed this conclusion in its
recent Report.*% Bezborodko explained that “[p]reparation of fire without identifying
the airborne target type and the airborne target flight parameters is impossible, as these
are source data for solving other tasks, such as choosing the tracking method and
determining the number of missiles to be expended and the type of fire and the firing

sequence”.*!! This shows that Buk TELAR is far from being a weapon that a person

408 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, 911 (Annex 6).
407 Ibid., q45.
408 Memorial, Annex 12, 39.

409 District Court of The Hague, Case No. 09/748005-19, Judgment against S.N. Dubinsky, 17 November 2022,
96.2.5.3, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14036&showbutton=true&keyword=09
%252f748005-19&idx=1%2F.

410 Joint Investigation Team, Report, Findings of the JIT MH17 investigation into the crew members of the Buk
TELAR and those responsible in the chain of command, 8 February 2023, p. 64, 92.4, available at:
https://www.politie.nl/binaries/content/assets/politie/onderwerpen/mh17/report_jit-mh17_8-februari-

2023 _eng.pdf (Annex 392).

41 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, 9926-28 (Annex 6).
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306.

307.

308.

launches at civilian skies knowing that it is incapable of differentiating between military
and civilian targets.

Ukraine further claims that the “technical capabilities of the Buk-M1 TELAR in
autonomous mode do not make it possible to accurately distinguish a civilian aircraft from
a military one”, because in the absence of the combat control centre Buk-M1 doesn’t
receive information from Radio-Technical Troops of the Air Force and their radars about
civilian air traffic. As shown above, however, the capabilities of autonomous Buk-M1
TELAR weapons allow it to distinguish between military and civil targets. This is
confirmed by the JIT, which stated that “crew can use the TELAR’s own radar to identify

or further identify a target”.*12

Thus, even if one adheres to Ukraine’s version of the events, the factual information
indicates that the persons who allegedly provided the Buk TELAR to the DPR’s armed
forces must have assumed that the crew of this Buk would have all the necessary facilities
and data to distinguish between civilian and military aircrafts. This flatly contradicts the
Ukraine’s position that using a Buk TELAR in autonomous mode constitutes intention to

destroy a civil aircraft.**

In addition, many anti-aircraft armaments do not have sophisticated identification
systems, such as nearly all MANPADs and numerous older SAMs, including those in
service in the UAF. The use of these armaments against perceived military targets in a
situation of armed conflict, even in the potential presence of civilian air traffic, has never
been considered an “intentional attack against civilians” or an “indiscriminate attack™. It
is worth mentioning that even sophisticated AA systems, such as the Aegis system
installed on the USS “Vincennes”, do not preclude accidental shoot-downs of civilian
aircraft. Ukraine itself is proof of this since the UAF shot down a Russian airliner in 2001

despite having all components of the S-200 AA system in place, as explained above.*'4

412 Joint Investigation Team, Report, Findings of the JIT MH17 investigation into the crew members of the Buk
TELAR and those responsible in the chain of command, 8 February 2023, p. 64, 94.5, available at:
https://www.politie.nl/binaries/content/assets/politie/onderwerpen/mh17/report_jit-mh17_8-februari-

2023 _eng.pdf (Annex 392).

413 Reply, 9206.
414 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, 9960-63 (Annex 6).
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309.

310.

311.

312.

Finally, the expert opinion on the Buk TELAR, submitted by Australia and the
Netherlands in the framework of ICAO proceedings, indicates that the target
identification capabilities of a single Buk would still permit identification of civilian
targets, even if those capabilities are smaller in comparison with a full contingent of Buk
system elements (including the radar vehicle and the command vehicle). For instance,
the target identification instruments mentioned earlier would also display information
about the target, though in a smaller range. The expert states, that this “limits its options
in terms of identifying target,”*'> but not removes them altogether. Importantly, the expert
did not conclude that an autonomously operating Buk TELAR is an indiscriminate

weapon.

Ukraine’s arguments on the indiscriminate character of the Buk are also legally
unfounded. First, the Court’s finding in the Nuclear Weapons Advisory Opinion that “use
[of] weapons that are incapable of distinguishing between civilian and military targets
[constitutes] mak[ing] civilians the object of attack™ is of no relevance for Ukraine’s case
since it concerned the weapons - like nuclear, chemical, etc., - that by their very nature
are incapable of distinguishing between civilian and military targets. It has nothing to do
with the Buk TELAR which is a guided projectile.

Second, Ukraine invokes the ICRC’s explanation that the prohibition on “employ[ing] a
method or means of combat which cannot be directed at a specific military objective” is
“an application of the prohibition on directing attacks against civilians or against civilian
objects”.*® This argument is also of no relevance for Ukraine’s case because Buk
TELAR, being a guided projectile, can in no way be considered as a “means of combat
which cannot be directed at a specific military objective”. Quite to the contrary, it is

designed to be directed at a specific military objective.

Third, Ukraine’s reliance on the ICTY’s case law in Prosecutor v. Martic is misleading.
The Tribunal held that:
“In examining the responsibility of Milan Marti¢ for the crime of attacks on

civilians under Article 3, the Trial Chamber recalls that a direct attack on
civilians may be inferred from the indiscriminate character of the weapon

415 Dutch National Police Crime Squad, Official Report Concerning the Buk Surface-to-Air Missile System, 7
October 2019, p. 90 (Annex 389).

418 Reply, q137.
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used. The Trial Chamber has previously found that the M-87 Orkan was
incapable of hitting specific targets”*'’ (Emphasis added).

313. The judgment further explains the indiscriminate character of the M-87 Orkan as follows:

314.

315.

316.

“The M-87 Orkan is a non-guided projectile, the primary military use of
which is to target soldiers and armoured vehicles. Each rocket may contain
either a cluster warhead with 288 so-called bomblets or 24 anti-tank shells.
The evidence shows that rockets with cluster warheads containing bomblets
were launched in the attacks on Zagreb on 2 and 3 May 1995. Each bomblet
contains 420 pellets of 3mm in diameter. The bomblets are ejected from the
rocket at a height of 800-1,000m above the targeted area and explode upon
impact, releasing the pellets. The maximum firing range of the M-87 Orkan
is 50 kilometers. The dispersion error of the rocket at 800-1,000m in the air
increases with the firing range. Fired from the maximum range, this error is

about 1,000 m in any direction. The area of dispersion of the bomblets on the

ground is about two hectares. Each pellet has a lethal range of ten meters.”.*18

Thus, the M-87 Orkan, as described by ICTY, bears no similarity to the Buk TELAR,
which as explained above is in principle capable of making a distinction between civilian
and military targets, but may hit an unintended target through human error or technical

problems, as it happened in the case of the MH17.

Ukraine’s reference to “firing into civilian airspace”*!® is worth highlighting. It appears
that, according to Ukraine, there are two types of airspace over land territory: civilian and
military. This is incorrect since aircraft of all types fly in a single airspace. As shown
above, active hostilities had been often conducted in Ukrainian airspace, yet Ukraine did
not close it —while also conducting offensive military operations there. Bezborodko notes
that factors such as the lack of time in active hostilities*?° and the deliberate non-closure
of airspace with the aim to cover military aviation behind the “human shield” of civil

aviation®! can lead to error in targeting.

The Buk TELAR is thus not a non-discriminatory weapon. However, even with the most

advanced technology, there is always a risk of mistake. As Bezborodko points out, “even

417 International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Humanitarian Law Committed in the Territory of Former Yugoslavia since 1991, Case No. IT-95-11-T, Prosecutor
v. Marti¢, Trial Chamber Judgment, 12 June 2007, 9472.

418 1hid., 9462. Footnotes omitted.

419 Reply, 9206.

420 Expert Report of Yuri Vladimirovich Bezborodko, 10 March 2023, §950-51 (c) (Annex 6).
2L 1bid., 151(c)

Page 129 out of 541



when the provisions of the firing regulations are followed by a qualified combat crew,
situations may arise where an airborne object may be misclassified and fired upon by

mistake”. 422

317. Ithas already been argued above that when assessing the use of force against aerial targets
in the context of an armed conflict, the entire context of the events must be taken into
account.*? History is replete with examples of mistakenly hitting civilian aircraft, but

these acts have never been considered acts of terrorism.

318. The unreasonableness of Ukraine's position also follows from the fact that Ukraine has
used Buk TELARs in autonomous mode. Firstly, it follows from the leaked document
from the Netherlands security service,*?* which revealed the Netherlands’ understanding
of the distribution of Buk units in Ukraine at the relevant time. It gave coordinates for

the Buks in the region:

17M1 | Oekraine | 48°36'36" N Nee 67 km

| _|039°1400"E | | (bereik 42 km)
Oekraine | 48°05'58" N Nee 65 km
| 037°4513" € | (bereik 42 km)
Oekraine | 47°06725" N Nee | 135 Km
| 037°28728"E | (bereik 42 km)
Oekraine | 45°1311" N Juni en jull | 515km |
Foagemd S van ]
319.
“22 |bid., 974

423 See above, Chapter V(B)(1).

424 M. Van Der Werff, MH17 properly investigated? available at: https://maxfromthewharf.com/5510-2/#DOC
(Annex 396).
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320.

321.

322.

323.

324,

Buk-M1 | | 033°22'42"E | 2014 (beretk 42 km)
9K37M1 | Oekraine | 49°00'34"N Juni en juli | 137 km
Buk-M1 | | 037°18S2" E 2014 (bereik 42 km) .
9K37M1 | Oekraine | 48%42°23"N Juni en juli | 98 km mmw =
Buk-M1 | | 037°3801"E 2014 {bereix 42 km) Ncabng Jurdche Zaken
9K37M1 | Oekraine | 48°13"14" N Juni en Juli| 191 km
| Buk-M1 | 0360120 E 2014 (bereik 42 km)
9K37M1 | Oekraine | 47°58°'12"N Juni en  juli | 154 km Onze referentie
Buk-M1 036°34'26" | 2014 (bereik 42 km) | Prsaoiscann
9K37M1 | Rustand | 48°44'14"N | 11 juli ¥m 19| 122 km
| Buk-M1 | | 040%01'36" E juli 2014 | (bereik 42 km)
9K37M1 | Rusland | 48°3854" N Vanaf 18 juli | 106 km
Buk-M1 | | 039°50'18" E | 2014 _| (bereik 42 km)
9K37ML | Rusland 48%17'51" N Vanaf 20 Juli | 108 km
Buk-M1 040°04'42" E 2014 (bereik 42 km)

This report also states that “from the table it becomes apparent that flight MH17 was
flying beyond the range of all identified and operational Ukrainian and Russian locations
where 9K37M1 Buk M1 systems were deployed.”*?®

This conclusion can also be drawn from the JIT report:

“It is important to note in this regard that the Ukrainian armed forces were

also using such a system, meaning that it could appear as if the DPR had

captured it from them”.4?°

If the DPR had the opportunity to capture them, then it logically follows that they were
used by Ukraine in the ATO zone. Thus, if Ukraine's erroneous position were applied to
its own conduct, then by engaging Buk systems in the conflict zone Ukraine had

“intended” to shoot down civilian aircraft.

From all of the above it follows that, the transfer and the use of the Buk TELAR cannot

per se indicate an intention to shoot down a civilian aircraft.

425 M. Van Der Werff, MH17 properly investigated? available at: https://maxfromthewharf.com/5510-2/#DOC_4
(Annex 396).

426 Joint Investigation Team, Report, Findings of the JIT MH17 investigation into the crew members of the Buk
TELAR and those responsible in the chain of command, 8 February 2023, p. 64, 95.3, available at:
https://www.politie.nl/binaries/content/assets/politie/onderwerpen/mh17/report_jit-mh17_8-februari-

2023 _eng.pdf (Annex 392).

Page 131 out of 541



325. Ukraine’s allegation that the shoot-down of Flight MH17 is a terrorist act within the
meaning of Article 2(1) of the ICSFT is unfounded and should be rejected, because the

Russian Federation demonstrated that:

(@) Even assuming that Ukraine’s factual allegations are correct (quod non), the shoot-

down of Flight MH17 was an error.

(b) Neither Article 2(1)(a) of the ICSFT and the Montreal Convention, nor Article
2(1)(b) of the ICSFT cover the offence done by error or mistake. Both intentional

and unlawful elements of the offence within the meaning of Article 11b are absent.
(c) The Buk TELAR is not an “inherently indiscriminate weapon”.

(d) Inany event the investigations into the circumstances of the crash and connected
Court decisions are highly unreliable and in particular cannot be used to prove that

the alleged Buk was delivered from the territory of the Russian Federation.*?

427 The proposition that the Russian Federation vigorously denies.

Page 132 out of 541



VI. UKRAINE HAS FAILED TO ESTABLISH THE OFFENCE OF TERRORISM
FINANCING WITH REGARD TO THE SHELLING INCIDENTS

A. INTRODUCTION

428 on the

326. In its Counter-Memorial, the Russian Federation put Ukraine’s allegations
shelling incidents in their proper context, that is, an armed conflict between Ukraine and
the DPR and LPR to which IHL applies, as confirmed by international bodies like the
OHCHR, ICRC, and OSCE. Even The Hague District Court came to the same
conclusion.*?® The existence of a situation of an armed conflict is also confirmed in the

expert report of Colonel Bondarenko, annexed to the present Rejoinder.**

327. The Russian Federation also explained in detail the interplay between international
humanitarian law and anti-terrorism conventions, 3! stating that the ICSFT is to be
applied alongside and with respect for international humanitarian law, as Article 21
requires explicitly.**? The Russian Federation has shown conclusively that in the context
of an armed conflict, only acts which have “spreading terror” as their “primary purpose”
may fall under Article 2(1)(b) of the ICSFT.4%

328. According to Article 2(1)(b) of the ICSFT, the offence of terrorism financing is

established when funds are provided or collected, directly or indirectly, unlawfully and

428 It must be reiterated that Ukraine’s claims with respect to the Russian Federation’s alleged state responsibility
under the ICSFT were dismissed at the preliminary objections stage. Ukraine has also failed to establish that any
specific Russian State official exercised control over the DPR/LPR, had insight into the relevant military planning
and operations, or knew of the alleged “importance of terrorism to the agenda of the DPR/LPR”: Cf. Memorial, 4
286. This is nothing more than a reformulation of the State responsibility argument which the Court has found
falls outside its jurisdiction. For completeness, and without prejudice to its primary position, the Russian
Federation denies that it has ever exercised control over the DPR/LPR and that it had insight into their military
plans and actions.

429 District Court of The Hague, Case No. 09/748004-19, Judgment against 1.V. Girkin, 17 November 2022,
94.43.1.2, available at:
https://uitspraken.rechtspraak nl/#!/details?id=ECLI:NL:RBDHA:2022:14037&showbutton=true&keyword=09
%252f748004-19&idx=1%2F. (“The fighting between the Ukrainian army and the Donetsk People’s Republic can
therefore be characterized as an armed conflict”).

430 Expert Report of Oleg Serzhevich Bondarenko (“Bondarenko Report™), 10 March 2023, Chapter III (Annex 7).
431 Counter-Memorial (ICSFT), 9196.

432 According to this provision, “[n]othing in this Convention shall affect other rights, obligations and
responsibilities of States and individuals under international law, in particular the purposes of the Charter of the
United Nations, international humanitarian law and other relevant conventions.” (Emphasis added).

433 See Chapter 111, Section C above.
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329.

330.

331.

wilfully, with the intention that they should be used or knowledge that they are to be used,
in full or in part, in order to carry out:

“Any other act intended to cause death or serious bodily injury to a civilian,

or to any other person not taking an active part in the hostilities in a situation

of armed conflict, when the purpose of such act, by its nature or context, is to

intimidate a population, or to compel a government or an international

organization to do or to abstain from doing any act”. [emphasis added].
The terrorism offence under Article 2(1)(b) can only be committed if death or serious
bodily injury is intentionally caused to a “civilian” or “any other person not taking active
part in the hostilities”. Therefore, if a person targets armed forces, or groups or other
persons taking active part in hostilities, but death or serious bodily injury is caused to a
civilian or other person not taking active part in the hostilities as collateral damages of
the attack, the offence under Article 2(1)(b) may not be established and States’ obligations
under the ICSFT would accordingly not be triggered.*3

As very aptly put by J.D. Ohlin in his work Targeting and the Concept of Intent:

“It is important to understand what precisely is at stake in this debate: nothing
less than the distinction between the terrorist and the soldier. Although it is
frequently said that one nation's freedom fighter is another's terrorist, neither
ordinary morality nor international law takes this position. There are morally
and legally relevant distinctions to be made between these actions, and failure
to understand these distinctions risks undermining the very foundations of jus
in bello... [I]it is imperative that we continue to insist upon distinguishing
between terrorists who deliberately target civilians and soldiers who foresee
that civilians will be killed as collateral damage while striking a military
target. The former is a war crime, while the latter represents lawful
conduct.”*®

Ukraine argues that “the DPR committed these large-scale, high-profile atrocities [i.e. the
shelling incidents] one after the other in a span of a few weeks, coinciding with a flurry
of intense diplomatic activity leading up to a summit in Minsk on 11 February 2015,
during which representatives of the Russian Federation, Ukraine, France, and Germany
agreed to a package of measures to stop the conflict in Eastern Ukraine (“Minsk 117").4%
Ukraine frequently returns to this argument throughout its Reply, sometimes as the

context, sometimes as the purpose of the acts of which it complains, in an attempt to link

434 Ibid.
435 ], D. Ohlin, Targeting and the Concept of Intent, 35 Michigan Journal of International Law 79 (2013), p. 130.
436 Reply, q214.
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332.

333.

334.

these incidents to Article 2(1)(b) of the ICSFT. But unable to provide any documentary
evidence in support of this mere speculation, Ukraine relies on the “natural inference” of
the related context.**” 1t goes without saying that the Court cannot rely on the unilateral
“natural inference” of Ukraine to consider the attacks in question as terrorist acts for the
purpose of Article 2(1)(b) of the ICSFT. As explained in Chapter | above, Ukraine must

provide evidence that is fully conclusive.

The Russian Federation established, based on the records of international competent
bodies, that civilian casualties caused by the reported shelling of populated areas have
consistently been greater in territory controlled by the DPR and the LPR than in the
Government-controlled area of the conflict zone*® - i.e., many more civilian casualties
have been caused by the UAF than by those of the DPR and LPR. If the multiple reported
incidents of indiscriminate shelling in Donbass were in fact acts of terrorism (quod non),
as would follow from Ukraine’s misconceived reading of Article 2(1) of the ICSFT,
Ukraine itself would be engaged in such “terrorism” on a massive scale. The Russian
Federation provided evidenced examples of such incidents caused by Ukrainian

governmental forces,**® and there is no need to reproduce them here.

Another critical point is that Ukraine alone refers to these shelling attacks as acts of
“terrorism”, while the OHCHR, OSCE, and ICRC have never characterised such acts
(including the specific episodes relied on by Ukraine) either as breaches of the IHL
prohibition on spreading terror or of Article 2(1)(b) of the ICSFT.440

In support of its allegations on the shelling incidents, Ukraine refers to some statements
made in multilateral fora. It cites as examples the UN Security Council’s condemnation
of “the shelling of a passenger bus” at Volnovakha as a “reprehensible act”; and the UN
Under-Secretary-General Jeffrey Feltman’s statement that the attackers had “knowingly
targeted a civilian population” in Mariupol; and the statement of the ICC Office of the
Prosecutor indicating that there was evidence of “intentionally directing attacks against

civilians” in Donbass. However, these statements contradict rather than confirm its

437 Reply, 9231.

438 Counter-Memorial (ICSFT), 910.

4% Counter-Memorial (ICSFT), §351-352.
440 Counter-Memorial (ICSFT), 910.
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335.

336.

allegations, since nowhere do they characterise such acts as terrorist offences within the
meaning of Article 2(1)(b) of the ICSFT.

THE SHELLING OF THE ROADBLOCK NEAR VOLNOVAKHA

Ukraine’s attempt to present the shelling incidents as falling within the scope of Article
2(1)(b) of the ICSFT relies mostly on the loss of life resulting from the shelling impacts
close to the military installation near Volnovakha (the Buhas/Bugas

roadblock/checkpoint) on 13 January 2015.

With regard to this incident, General Samolenkov in his Second Expert Report established

the following key findings:*#

(@ The Bugas roadblock was undeniably a military objective. It was manned by units
of armed personnel and armoured vehicles, equipped with fortifications, firing
positions and trenches for personnel and equipment, making it capable of all-round
defence and control of adjacent territory. The roadblock performed military tasks
on an important transportation route, which played a critical role in supplying
Ukrainian positions in the vicinity of Dokuchayevsk. The Kiev-2 battalion
manning the installation was a military unit actively engaged in the hostilities.
Moreover, the Bugas roadblock was regarded by Ukraine itself as a military
installation, which is confirmed by the SBU documents submitted by Ukraine in

these proceedings and by Ukrainian regulatory acts.

(b) The main cause of the collateral damage resulting from the shelling was that
Ukraine organised searches of civilians and civilian vehicles on the territory of this
military installation, which per force put civilians in immediate proximity to a

military target.

(c) The choice of weaponry (BM-21 Grad) does not in itself imply the indiscriminate
nature of the attack. Had any other type of artillery been used, the risk of collateral
damage would have remained due to Ukraine's failure to separate the functions of
a military facility from the functions of a civilian checkpoint. The bus that was on

441 Second Expert Report of Valery Alexeyevich Samolenkov, 10 March 2023 (“Second Samolenkov Report”),
19, (Annex ).
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(d)

(€)

the territory of the Bugas roadblock at the time of the shelling could have been hit
by a shell fired at the roadblock from any type of artillery.

Ukraine failed to prove that the attack came from DPR-controlled territory. Ukraine
itself submitted evidence to the Court which shows that the missiles that hit the
Bugas roadblock had spoiler rings, indicating a much shorter range of attack, which
the Ukrainian expert General Brown fails to take into account. General Brown also
misjudged the firing range and the location of the firing position due to using
incorrect data provided by the SBU which was never verified by General Brown
himself. The correct calculation of the firing distance based on both the analysis of
the craters and the angle of descent of shell fragments proves that the shelling was
carried out from positions controlled by the UAF. This data indicates that the

Bugas roadblock was hit by UAF artillery fire.

Ukraine also failed to prove specific terrorist intent on behalf of the DPR. Ukraine’s
own evidence, such as the alleged intercepts of DPR communications, confirm that
the DPR aimed to take measures to avoid damage to civilians. This refutes
allegations that civilians were deliberately made the object of attack, for the primary
purpose of spreading terror or otherwise. General Brown raises no objections
against General Samolenkov’s analysis of the intercepts, but merely suggests that
the intercepts do not, in his view, directly relate to the shelling of the Bugas
roadblock — which is, however, hardly relevant as Ukraine failed to provide any
intercepts specifically related to Bugas and there is no reason to conclude that the

DPR’s approach was any different there.

337. Colonel Bondarenko in his Expert Report related to issues of international humanitarian

law made the following relevant findings:*4?

(a)

The Bugas roadblock was a military facility performing combat functions, and this
accords with international military practice (such as that of the US-led “coalition
forces” in Iraq). The Kiev-2 battalion manning the facility was a combat unit under

the operational command of the UAF. The facility provided military advantage to

442 Bondarenko Report, 16, Chapter IV (Annex 7).
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338.

339.

340.

the Ukrainian war effort. It was thus a military objective within the meaning of
IHL.

(b) Attacks on military facilities located deep within the lines of deployment of the
UAF in the area of Ukraine's so-called ATO zone may have been carried out by the

DPR forces in order to gain an operational advantage.

(c) The circumstances of the attack on the facility do not conform to Ukraine’s claims
that the attack was carried out by the DPR with the deliberate aim of terrorizing the
civilian population. This is refuted, in particular, by the alleged intercepts provided
by Ukraine itself, as well as the time and place of the attack, which does not coincide
with the time and place of maximum civilian concentration at the roadblock.

(d) Even if the Bugas roadblock was a purely civilian facility, Ukraine consciously
placed it within reach of enemy weapons, thus endangering the safety of civilians
passing through the roadblock. It follows, in particular, that Ukraine has failed to
take all possible precautions to protect civilians and civilian objects under its

control from the consequences of attacks.

As a result, and as will be examined in more detail below, compelling evidence shows
that Ukraine has failed to establish that the attack on the Bugas roadblock was carried out
by DPR forces, and even if that were the case (quod non), Ukraine has still failed to prove

the requisite terrorist intent and purpose.

Ukraine failed to establish that the attack on the Bugas roadblock was carried out
by the DPR forces

As it is established in General Samolenkov’s Second Expert Report, the shelling of the
Bugas roadblock could have been the result of an attack from the UAF, rather than DPR

forces as claimed by Ukraine.

First, the presence of spoiler rings on MLRS missiles used to shell the Bugas roadblock

indicates that the shelling could not have been carried out by DPR artillery. While
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General Brown claims that “there is no evidence that spoilers were used”,*? Ukraine’s
own expert evidence confirms presence of spoiler ring remains in the wreckage:
“Object No. 3, in terms of the composition of its chemical elements, is
consistent with steel grades St3 and BSt3 (Table 7). The technical

documentation provides for the use of BSt3-grade steel to manufacture the
“large ring” and “small ring” components of a 9M22 shell [6, 7] (exhibit).”*4*

“Object No. 3, in terms of the composition of its chemical elements, is
consistent with steel grades St3 and BSt3. It may be a fragment from the
“large ring” or “small ring” of an M-210F (9M22U) shell”#4°

"object (No. 3) may be a fragment of a 'big ring' or 'small ring' of M-210F
(9M22U) shell.”446

341. Considering the presence of spoiler rings, General Samolenkov concludes that:

“Ukraine's own evidence thus refutes General Brown's conclusions. It was
impossible for DPR's MLRS units to carry out the mission (i.e., to move into
a position in close proximity to UAF positions) under such conditions, as
DPR's MLRS would have been hit by close combat weapons or by UAF
artillery. The fact that BM-21s are not fired from positions close to the enemy
is confirmed by General Brown himself.**" In this regard, | believe that the
Bugas roadblock was attacked not by DPR's MLRS but by UAF's MLRS.”#48

342. Second, the nature of damage to the bus confirms shelling by UAF artillery. General
Brown relied entirely on the purported angles of descent provided by the SBU; however,
such data is not objective and, in any case, not accurate. By analysing the dispersion
pattern of the fragments that hit the bus, General Samolenkov determines the projectile’s
angle of descent and thus the firing range, which again leads to the conclusion that

shelling was performed from territory under Ukrainian control.#4°

343. Third, General Brown's analysis of the location of the craters does not support his own
conclusions about the range of fire. The “actual dispersion ellipse” as drawn by General

Brown does not conform — by a large margin — to the expected dispersions that he himself

443 Second Expert Report of Lieutenant General Christopher Brown, 21 April 2022 (“Second Brown Report™), 947
(Reply, Annex 1).

444 Ukrainian Scientific Research Institute of Special Equipment and Forensic Expert Examination, Expert Report
No. 16/8, 7 May 2015, p. 12 (Memorial, Annex 123).

45 1bid., p. 15.

45 pid., p. 16.

47 See Second Brown Report, 415 (a) (ii), footnote 70 (Reply, Annex 1).
448 See Second Samolenkov Report, 22 (Annex 8).

449 [bid., 9923-28.
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345.

346.

347.

provides in his report for ranges of 15,6 and 19,6 km. In fact, it does not conform to any
expected dispersions according to General Brown’s own sources. Even using General
Brown's “actual” dispersion ellipse parameters, the calculation of the range firing distance
shows that this range is in any case significantly less than General Brown claims, and

excludes the possibility of firing from DPR-controlled territory.*>°

In his dispersion pattern calculations General Brown neglected to account for the fact that
firing from three MLRS units would create different dispersion results than firing from
one unit. By using a method of converting the results of firing from three units to the
results of firing from one unit, as well as a proper analysis of the craters near the Bugas
roadblock, with the help of satellite data from Colonel Bobkov, General Samolenkov
calculates a different range of fire, which cannot be more than 11.6 km (thus deep within

Ukraine-controlled territory).*!

Fourth, it is implausible how Ukraine’s experts (General Brown and Gwilliam and
Corbett), using two different methods with significantly different accuracy to establish
the firing location, remarkably obtained the same result (19.4-19.8 km), leading to a
conclusion that the purpose of General Brown's analysis was not to establish the true

distance to the launch site, but merely to confirm an otherwise pre-determined location.*>2

Fifth, the range determined by General Brown is the maximum range, which is not used

when firing from MLRS, as it does not ensure accuracy in hitting the target.*>

Sixth, reports by purported witnesses submitted by Ukraine are implausible, as witnesses
make assertions that are physically impossible (such as seeing the precise angle of ground
entry of a missile that was moving at 690 meters per second before it exploded; or
identifying the precise location, direction, and number of vehicles conducting the shelling
by sound from a distance of 6-8 kilometers). Furthermore, these reports were produced

by the SBU, a notoriously unreliable source, and never independently verified.>*

450 See Second Samolenkov Report, 962-77 (Annex 8).
451 |bid., 7978-87.
42 |bid., 4988-93,
453 |bid., 9996-97.
454 |bid., q943-55.
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Seventh, the presence of Ukrainian “Grad” MLRS in possible launch area is confirmed
by open sources. General Samolenkov draws attention to several reports in social media
of shelling by Ukrainian “Grad” from the vicinity of the Novotroitskoye village, on 8, 9,
and 10 January 2015. Numerous civilians were Killed as a result of these Ukrainian
attacks. This further substantiates the possibility of the strike on Bugas being performed
by the UAF.4%5

Jointly and severally, these factors confirm that the attack on Bugas was not carried out
by the DPR, but, on the contrary, by the Ukrainian side. The goal, as General Samolenkov
suggests, might have been a provocation.**® This would fit the general pattern, also
demonstrated by other incidents, of Ukraine using civilians as human shields and staging

attacks on civilian targets to smear their opponents.

However, as further explained below, even assuming the Ukrainian version that the
roadblock was attacked by the DPR forces (quod non), the roadblock should be
considered as a legitimate military target and there was, consequently, no plausible intent
on the part of the attackers to cause death or serious bodily injury to civilians, nor a
purpose of intimidating a population or compelling a government or an international

organisation.

Ukraine failed to establish that the attack on the Bugas roadblock was intended to

cause death to civilians

The Russian Federation has established, based on compelling documentary evidence,
including Ukraine’s own documents presented to the Court, the OSCE report, open-
source information, Bobkov’s expert reports, General Samolenkov’s expert reports and
Bondarenko Expert Report, that the Bugas roadblock was a legitimate military target.**’
General Samolenkov explains in its Second Report that even
“[i]f one was to assume that the roadblock was shelled by the DPR after all
(which I believe to be wrong), such shelling could have been carried out in
order to neutralize an enemy military facility located within the lines of the

UAF troops deployment in VVolnovakha -— Dokuchayevsk direction. | base
this conclusion on the fact that at the Bugas checkpoint there were formations

4% See Second Samolenkov Report, 1998-100 (Annex 8).
456 |bid., 1932-33, 35.

47 See Second Expert Report of Alexander Alekseevich Bobkov, 10 March 2023 (“Second Bobkov Report”), 457
(Annex 4); Second Samolenkov Report, §9102-163 (Annex 8); Bondarenko Report, §920-25 (Annex 7).
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of armed personnel with light armoured vehicles, with equipped positions,
including for heavy UAF weapons, and also on the fact that the checkpoint
performed tasks on an important road direction, which played a critical role
in supplying Ukrainian positions in the Dokuchayevsk area. However, the
shelling in the middle of the day is not indicative of an intention to harm

civilians, as “queues of civilian vehicles formed at the Bugas roadblock at the

night”.458

Ukraine fails to engage with the merits of these facts in its Reply and limits itself to
repeating that its description of the Bugas roadblock as a “civilian checkpoint” is a
“reasonable conclusion” resulting from the witness testimony of Maksim Shevkoplias,

Ukraine’s imagery experts report, and General Brown’s Expert Report.**°

It is not only the purpose of the roadblock that has not been properly assessed by Ukraine.
A number of key conclusions contained in the Gwilliam and Corbett Report, and in
General Brown’s Second Report are erroneous. According to Bobkov’s Second Report:
“the results of the analysis provided by Gwilliam and Corbett are incorrect. It
was this data, however, that formed the basis of General Brown's conclusions
about the shape and size of the fall of shot ellipse pertaining to the shelling of

the Bugas roadblock and about the location of the alleged missile launch site.
Consequently, General Brown's related conclusions are also incorrect”%,

General Samolenkov also indicates that:

“General Brown misjudged the firing range and the location of the firing
position by using incorrect and unverified data. He uncritically relies on the
SBU's analysis of the craters. His own analysis is contradictory and does not
support his conclusion that the shelling was carried out from a distance of
“19.4-19.8 km 461,
Ukraine further maintains that “[u]nable to refute the Buhas checkpoint’s purpose of
screening civilian vehicles, Russia points to the presence of “pistols” and other “small
arms,” arguing that it was therefore not a “purely civilian object.”*®> However, Ukraine
misrepresents the Russian Federation’s position. A correct description of the roadblock
was provided in the Counter-Memorial as follows:

“Ukraine’s position is contradicted by its own witness evidence, which states
that the checkpoint was established as part of the so-called “Anti-Terrorist

458 See Second Samolenkov Report, 9232 (Annex 8).
49 Counter-Memorial (ICSFT), 9222.

460 Second Bobkov Report, 437 (Annex 4).

461 Second Samolenkov Report, 99 (1) (Annex 8).

462 Reply, 9223.
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Operation” and that it was manned by, among others, “State Border Guard
servicemen, Internal Troops of ‘Kyiv-2’ Unit”, both “equipped with small
arms, in particular Kalashnikov assault rifles, pistols, and hand grenades™*®3.

356. Thus, Ukraine refers to a part of the Russian Federation ’s argument that deals only with
what Ukraine itself had confessed. However, the Russian Federation’s argument did not
stop at that but continued with the description of the real status of the Bugas roadblock as
described by a Ukrainian Court.

357. The Russian Federation explained in its Counter-Memorial the nature of the Kiev-2
battalion based on compelling evidence such as the Svyatoshinsky District Court of

Kiev’s decision, which is still uncontested by Ukraine:

“According to open-source information, the Kyiv-2 battalion engaged in
combat operations in Eastern Ukraine in 2014 and, after receiving additional
heavy weaponry, was redeployed to the area of VVolnovakha (including the
Buhas checkpoint) in October 2014. Notably, it appears from a ruling of a
Ukrainian court that Kyiv-2 servicemen were involved in combat tasks while
stationed in the Volnovakha region. The open-source information also
indicates that the Kyiv-2 battalion engaged in combat reconnaissance
operations in the area of Volnovakha, Olenivka, and Dokuchayevsk. There
are also suggestions that the Kyiv-2 battalion became a part of, or at least
cooperated with, the 72" brigade of the Ukrainian Armed Forces. Ukraine
has not put before the Court contemporaneous documentation recording the
activities of the Kyiv-2 battalion at and around the Buhas checkpoint™®,

358. General Samolenkov with regard to Kiev-2 battalion concludes that:

“the so-called ATO was led by the UAF. It is widely known that not only the
UAF, but also the so-called "volunteer battalions™ or "territorial defence
battalions™ fought on the Ukrainian side against the DPR and LPR armed
forces, one of which was the Kiev-2, which was redeployed to the Bugas
roadblock in October 2014 during a rotation (according to reports by Kiev-2
representatives). In June 2014, a few months before the Bugas roadblock was
shelled, the Ukrainian Ministry of Defence had announced that all battalions
participating in the ATO in south-eastern Ukraine would be operationally
subordinated to the ATO leadership. Thus, not only was the Kiev-2 Battalion
in practice a combat unit equipped with heavy weapons and military
equipment, but it was also formally subordinate to the ATO command.”*%,

43 Counter-Memorial (ICSFT), 9365, citing in fn the Witness Statement of Maksym Anatoliyevich Shevkoplias,
4 June 2018 (Memorial, Annex 4), 15, 8 and 10.

464 Counter-Memorial (ICSFT), 4368 (b)
465 See Second Samolenkov Report, §9152-153 (Annex 8).
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Ukraine’s next flawed attempt to demonstrate that the attack on the Bugas roadblock was
an “act intended to cause civilian deaths” is to point out the use of the BM-21 Grad
system. It argues that the Bugas roadblock was deliberately targeted with BM-21 Grad
MLRS and that the use of the latter by itself is sufficient to conclude that the “Volnovakha
shelling was an act intended to cause civilian deaths” and that the “proof of intent to harm
civilians” is established within the meaning of Article 2(1)(b) of the ICSFT*®. This

argument is clearly untenable, for several reasons:

First, as noted above, the Bugas roadblock was not a civilian object, and it is in light of

this fact that civilian death caused by that attack should be assessed.

Second, Ukraine’s argument on the use of MLRS is reflective of its position with respect
to the intention to harm civilians. Ukraine’s position is limited to indirect intent, which

is insufficient under article 2(1)(b) ICSFT4%,

Third, the contention that MLRS, and in particular BM-21 Grad, is an inherently
indiscriminate weapon is not supported by the findings of international competent bodies,

including the ICRC and international criminal tribunals.

In particular, the use of “Grad” MLRS is not prohibited under international humanitarian
law, even if used against targets located in a population centre. The jurisprudence of the
ICTY makes this clear:

“... In general, the rocket systems used in 1995 [BM-21] were less accurate
than the artillery systems, such as Howitzers or mortar systems. ...%%8 the Trial
Chamber considers that the evidence allows for the reasonable interpretation
that the forces who fired artillery projectiles which impacted on or nearby
these towns were deliberately targeting military targets”*%°.

364. As the Appeals Chamber put it,

“The Trial Chamber’s Impact Analysis was premised on its conclusion that
“a reasonable interpretation of the evidence” was that an artillery projectile
fired by the Croatian Army which impacted within 200 metres of a legitimate
target was deliberately fired at that target (“200 Metre Standard”).76 Using
the 200 Metre Standard as a yardstick, the Trial Chamber found that all impact

466 Reply, 99220-221.

47 Counter-Memorial (ICSFT), Chapter V.

468 Gotovina et al., ICTY, IT-06-90, Trial Chamber Judgment, 15 April 2011, §1165.
49 |bid., 91162.
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sites located more than 200 metres from a target it deemed legitimate served
as evidence of an unlawful artillery attack”.4"

365. Thus, according to the Trial Chamber, “Grad” attacks hitting as far as 200 meters away
from a military target were still lawful. However, even this generous conclusion was
overturned by the Appeals Chamber, which ruled that:

“The possibility of shelling such mobile targets, combined with the lack of
any dependable range of error estimation, raises reasonable doubt about
whether even artillery impact sites particularly distant from fixed artillery
targets considered legitimate by the Trial Chamber demonstrate that unlawful
shelling took place...*"* Accordingly, the Appeals Chamber, Judge Agius and
Judge Pocar dissenting, holds that after reviewing relevant evidence, the Trial
Chamber’s errors with respect to the 200 Metre Standard and targets of
opportunity are sufficiently serious that the conclusions of the Impact
Analysis cannot be sustained”.*"

366. In the end, the Tribunal concluded that even “Grad” attacks hitting further than the 200-

meter radius from a military target were still not unlawful:#"3
“The Appeals Chamber dismissed the 200 meter ‘margin of error’ among
other reasons on the ground that firing a weapon from a greater distance could
well have resulted in shells and rockets impacting more than 200 meters away
from a target. The wide spread of impact sites could then be plausibly
explained by a higher margin of error, and it could not be excluded that the
shells were all aimed at legitimate military targets.”*’*

367. This conclusion was based upon expert reports, such as that of Lieutenant General (ret.)
Shoffner, who rejected the 200-meter standard on the basis that under the given firing
conditions, more than 50% of the rockets could be expected to fall more than 300 meters
from the aim point.*”> Contrary to what Ukraine and its experts aim to prove in the

present case, the rate of “Grad” rockets dispersal was not considered as evidence of an

“inherently indiscriminate weapon”, nor of an “indiscriminate attack”.

470 Gotovina et al., ICTY, IT-06-90, Appeals Chamber Judgment, 16 November 2012, 925.
4T1bid., 966.
472bid., 167
4T3)bid., 184,

474 M. Brehm, Use of Grad Rockets in Populated Areas: What Lessons from Gotovina? (30 July 2014), available
at: https://ejiltalk.org/use-of-grad-rockets-in-populated-areas-what-lessons-from-gotovina/.

475 Gotovina et al., Appellant Ante Gotovina’s motion to admit new evidence pursuant to Rule 115 (Public redacted
version), 4 November 2011, Exhibit 21, 3540.
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368. Extensive State practice confirms that MLRS systems, including “Grad”, are regularly

used in warfare, including against population centres. Ukraine itself is notorious for such

attacks, leading to many civilian casualties.*’

369. Cluster submunitions were also a principal characteristic of the “Orkan-87” MLRS used
by Milan Martic in the eponymous case relied on by Ukraine. As usual, Ukraine fails to
take into account a critical element of qualification when attempting to fit a case into its

own narrative. As noted by ICTY:

“The M-87 Orkan is a non-guided projectile, the primary military use of
which is to target soldiers and armoured vehicles.1242 Each rocket may
contain either a cluster warhead with 288 so-called bomblets or 24 anti-tank
shells. The evidence shows that rockets with cluster warheads containing
bomblets were launched in the attacks on Zagreb on 2 and 3 May 1995. Each
bomblet contains 420 pellets of 3mm in diameter.1245 The bomblets are
ejected from the rocket at a height of 800-1,000m above the targeted area and
explode upon impact, releasing the pellets. The maximum firing range of the
M-87 Orkan is 50 kilometres. The dispersion error of the rocket at 800-
1,000m in the air increases with the firing range. Fired from the maximum
range, this error is about 1,000m in any direction. The area of dispersion of
the bomblets on the ground is about two hectares. Each pellet has a lethal
range of ten metres....*”" the Trial Chamber notes in this respect that the
weapon was fired from the extreme of its range. Moreover, the Trial Chamber
notes the characteristics of the weapon, it being a non-guided high dispersion
weapon. The Trial Chamber therefore concludes that the M-87 Orkan, by
virtue of its characteristics and the firing range in this specific instance, was
incapable of hitting specific targets. For these reasons, the Trial Chamber also
finds that the M-87 Orkan is an indiscriminate weapon, the use of which in
densely populated civilian areas, such as Zagreb, will result in the infliction
of severe casualties.”*"®

370. The high dispersal rate of cluster submunitions and their lethality against unprotected
civilian targets played a critical role in the Tribunal’s qualification of the weapon’s use
as “indiscriminate”. As further noted by the ICTY:

“The Appeals Chamber upheld the Trial Chamber’s finding in Gali} which

relied, inter alia, on the Marti} Rule 61 Decision, 8 Mar 1996, paras 23-31,
according to which the Trial Chamber regarded the use of a cluster bomb

476 Second Samolenkov Report, 9100, 335, 399, 426-428 (Annex 8); Ministry of Foreign Affairs of the Russian
Federation, Statement by the Russian Federation on the false allegations against the Russian Federation made by
Ukraine to cover-up its own violations of international law and military crimes against civilian population of
Donbass as well as Kharkov, Kherson and Zaporozhye regions, 27 September 2022, available at:
https://mid.ru/en/foreign_policy/news/themes/id/1831500/.

477 Martic case, ICTY Trial Chamber Judgment, 12 June 2007, 9462.
478 |bid., 1463.
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warhead as evidence of Milan Marti¢’s intent to deliberately attack the
civilian population.”*’® [Emphasis added].

371. The same reasoning is evident in other decisions taken by ICTY regarding Martic, making
it clear that specifically the use of cluster munitions was what guided expert witnesses,
the Prosecution and the Tribunal to conclude that the use of Orkan rockets was contrary
to international humanitarian law.“%® Unlike the American MLRS in Iraq and the
Yugoslavian “Orkan-87”, the BM-21 “Grad” employs unitary projectiles, not cluster

submunitions, and is thus inherently more precise and less dangerous to civilians.

372. Ukraine’s expert General Brown says that “guns, by virtue of their tighter fall of shot
pattern, might have given some credence to the claim that the attackers were at least trying
to target the checkpoint, rather than aiming to obliterate 100 hectares and whatever
happened to be in it”. However, artillery guns, despite the tighter fall of shot pattern in
comparison to BM-21, are also not accurate and it would still be impossible to completely
exclude collateral damage to civilians due to Ukraine’s military tactic of using civilian
objects as a shelter and an opportunity to hide its military equipment and personnel from
attacks as well as to create a pretext for further allegations in case of collateral damage to
civilians that would be made during an attack on Ukrainian military units. This tactic is
confirmed, for example in the IPHR report which shows military objects placed by
Ukraine within residential areas of Avdeyevka: “It should be noted that numerous
incidents of shelling of civilian objects were possible amongst other things because of the

military objects located near to civilian populations and residential areas™*®.

373. General Brown believes that the choice of BM-21 Grad to hit the roadblock itself
characterises the shelling as indiscriminate: “For BM-21 Grad, the doctrinal "minimum
target dimensions (width x depth) are 400 x 400 m. The size of the Bugas roadblock is
approximately 100 m x 100 m. Thus, the BM-21 Grad is inherently indiscriminate for a

target of this size, as even if the weapon were accurately aimed at the Bugas roadblock,

47 1bid., footnote 135, p. 30.
480 |bid., 1918, 30.

481 International Partnership for Human Rights, Civic Solidarity Platform, Truth Hounds, “Scorching Winter 2016-
2017. Analysis of the shellings of residential areas in Eastern Ukraine”, 2017, p. 27, available at: https://truth-
hounds.org/wpcontent/uploads/2017/09/last-UA-eng-20.09-web.compressed.pdf (Counter-Memorial (ICSFT),
Annex 88); See also Kharkov Human Rights Publisher, Armed conflict in the East of Ukraine: the damage caused
to  the housing of the  civilian population, 2019, pp. 21-22, available  at:
https://www.humanitarianresponse.info/sites/www humanitarianresponse.info/files/documents/files/report_on_d
amage_to_housing_of _the_civilian_population_in_the_eastern_ukraine_eng.pdf (Annex 90).
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the pattern of projectile impact would inevitably result in more than 50% of the missiles
missing the target.”*¥2 However, as General Samolenkov explains, this statement is

knowingly incorrect for a number of reasons, such as:

“Firstly, if the documents provided by the SBU are to be trusted, the shell
fragments hit the passenger bus, when the bus was actually in the Bugas
roadblock territory. Thus, based on the protocols of interviews drawn up by
the SBU, at that moment the bus was stopped at the roadblock and inspected
by Ukrainian servicemen. Even if the shelling had been carried out from
cannon artillery, the shells that were fired at the roadblock and landed on its
territory could have hit the passenger bus in the same way. For this reason,
regardless of the DPR's choice of weaponry, the risk of collateral damage
existed precisely because of Ukraine's organisation of civilian transport
inspections at the Bugas roadblock.

Secondly, there is no such criterion for selecting artillery weaponry that
would prescribe that 50% of the projectiles must hit the target. General Brown
cites no source to support his stated criterion, so | assume that this criterion is
merely General Brown's opinion. | disagree with this opinion for the reasons
described below.

Thirdly, General Brown claims that the DPR should have used cannon
artillery and provides a fall of shot pattern created by a 122 mm artillery gun
firing from a distance of 15 km. However, the schematic he provides has
dimensions of 208 by 80 m, which also means that a significant portion of
shells would have fallen outside the roadblock area (100 by 100 m) given by
General Brown.

Fourthly, 15.4 km is the maximum range for firing the appropriate type of
cannon artillery that General Brown refers to (D-30 howitzer). If one was to
agree with General Brown that the shelling was carried out from a distance of
between 19.4 and 19.8 km, this already meant that it was impossible for the
DPR to use cannon artillery (which cannot fire beyond 15.4 km).

At the same time, cannon artillery has much lower mobility and a lower
density of fire. A strike of the same intensity would require several guns to
be moved into positions close to UAF positions, and continuous firing from
such a position for a long period of time. This would make the defeat of a
DPR artillery position by retaliatory fire by the UAF almost inevitable.
Whereas a strike from BM-21 Grad MLRS requires only a few minutes, and
the units themselves can move quickly to a position and just as quickly leave

it after completing the mission.”.*

374. Based on these and other factors, General Samolenkov concludes that BM-21 is not an
indiscriminate weapon, and its use does not imply an indiscriminate strike against the

Bugas roadblock.

482 Second Brown Report, 16 (Reply, Annex 1).

483 See Second Samolenkov Report, 9200-206 (Annex 8).
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376.

377.

Furthermore, General Samolenkov examines examples when high-precision weaponry
has been used, and concludes that even the use of the most high-precision weaponry does
not eliminate the risk of collateral damage, including cases when a major civilian target
(passenger train) has been hit not once, but twice in a row with precision-guided
munitions, while being in sight of the attacker (military aircraft pilot), causing dozens of
civilian casualties, and yet the International Criminal Tribunal for the Former Yugoslavia

("ICTY") committee found the incident to contain no elements of a war crime.**

Ukraine Failed to Establish the Requisite Intent and Purpose

In its Order of 19 April 2017, the Court observed that even if the acts to which Ukraine
refers have given rise to the death and injury of a large number of civilians, in order to
determine whether they constitute the violation of the Article 2(1)(b) of the ICSFT, “it is
necessary to ascertain whether there are sufficient reasons for considering that the other
elements set out in Article 2, paragraph 1, such as the elements of intention or knowledge
[...], and the element of purpose specified in Article 2, paragraph 1 (b), are present”.%
The Court found that “At this stage of the proceedings, Ukraine has not put before the
Court evidence which affords a sufficient basis to find it plausible that these elements are
present”.*8 The Russian Federation established in its Counter-Memorial, and again in
this Rejoinder,*®” that no credible evidence that could alter this conclusion has been put

forward by Ukraine. Therefore, Ukraine contention in this regard should be rejected.

In order to establish the dolus specialis required by Article 2(1)(b), Ukraine maintains
that “[e]vidence of a deliberate attack on a civilian area, particularly absent any military
explanation, is sufficient to conclude that the attack, by its nature or context, had the
purpose of intimidating a civilian population”.*®® This argument is unfounded. The
Russian Federation has established that “the characterization of the Bugas roadblock as a
‘civilian checkpoint’*® is incorrect, and that the relevant rules of IHL apply to the

situation; therefore, “the likely presence of civilians at or near the checkpoint is only

484 |pid. §9214-218.

485 Order of 19 April 2017, 975.

486 bid.

487 See Chapter 111 above; Counter-Memorial (ICSFT), Chapter 1V.
488 Reply, 9229.

489 Counter-Memorial (ICSFT), 4396 (a).
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relevant to an assessment of proportionality”*®®, The Russian Federation also explained
in its Counter-Memorial that even if the attack was disproportionate, and even if it were
to be characterised as indiscriminate (quod non), this would not suffice to establish the
requisite specific intent under Article 2(1)(b) of the ICSFT.*%! This “specific purpose” as
dolus specialis cannot be established by “inference” and “conclusion”. A higher standard
of conclusive evidence is required that Ukraine was unable to produce in support of its

claim.

378. General Brown’s attempt to prove that “the attack was a deliberate targeting of civilians”
with reference to the shelling of the roadblock during the day and not at night*®? is
thoroughly rebutted by General Samolenkov in his Second Report. In particular,
“Ukraine's own sources refute the claim that firing at the Bugas roadblock at night would
have resulted in fewer civilian casualties. For instance, recommendations on passing
through the Bugas roadblock in 2015 pointed to an important feature of the roadblock:
unlike other roadblocks, queues of civilian vehicles formed at the Bugas roadblock at
night:

“Features of the Bugas roadblock (VVolnovakha, Mariupol direction) <...>.

It is in the Mariupol direction that [people willing to pass] most frequently
spend the nights under the open sky.”4%3

379. This is confirmed by the satellite image analysed in the First Bobkov Report: it shows
that in the morning there were queues of civilian vehicles in both directions from the
roadblock.*®** However, according to the video of the shelling, there were far fewer, if

not non-existent, vehicles during the shelling itself.%®

490 |bid., 9396 (b).
491 |bid., 1396.
492 Second Brown Report, 9914,18 (d) (Reply, Annex 1).

4% Kharkov Human Rights Group, How to Drive Across the Line of Contact. Step-by-step instructions (9
September 2015), available at: https://khpg.org/1441791221; (Second Samolenkov Report, Exhibit P (Annex 8));.
See also, Rinat Akhmetov Foundation, How to drive across the contact line. Step-by-step instructions (25
September  2015), available at:  https://akhmetovfoundation.org/ru/news/kak-proehat-cherez-lynyyu-
soprykosnovenyya-poshagovaya-ynstruktsyya (Second Samolenkov Report, Exhibit Q (Annex 8)); See also,
Second Samolenkov Report, 9233 (Annex 8).

49 Expert Report of Alexander Alekseevich Bobkov, 8 August 2021 (“First Bobkov Report”), 436 (2), Figure 8
(Counter-Memorial (ICSFT), Annex 1).

4% Memorial, Annex 696, Dashboard camera footage of the 13 January 2015 shelling.
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380. Therefore, if, as General Brown suggests, the shelling would have taken place at night,
the risk of hitting a concentration of civilian vehicles would have been greater, especially
considering that the DPR forces probably lacked night vision equipment for guidance and

adjustment of fire.

381. General Samolenkov also provides a list of examples when NATO forces attacked, in
broad daylight, targets with concentration of civilian vehicles, such as bridges, tunnels
and industrial hubs; in every instance, despite civilians being hit, it has been explained by
NATO as collateral damage stemming from lawful strikes on legitimate military

targets.*®® No charges of terrorism have been brought with regard to these strikes.

382. Ukraine’s next flawed argument for establishing the terrorist nature of the shelling of the
Bugas roadblock is the proposition that the attack was part of a campaign to obtain
political concessions. In this regard, it maintains that “an attack on a long line-up of
civilians, which lacked any plausible military purpose, had the purpose of supporting
ongoing DPR efforts to compel political concessions, particularly where civilians were
attacked in close proximity to major diplomatic negotiations. The most recent atrocities
of 2022, in which the Russian military is itself attacking civilians in order to exert political

pressure, only confirms the point”.*%” This calls for some observations:

(@) Ukraine does not specify which political concessions the DPR was seeking to

obtain, and does not substantiate its contention.

(b) The Russian Federation stresses that proving a purpose of “compelling a
government to act or abstain from acting”, being part of the dolus specialis of the
terrorism offence under Article 2(1)(b) of the ICSFT, requires “fully conclusive”
evidence that Ukraine in this case of shelling was unable to present to the Court.
When terrorists seek to compel a government to act in a certain way, they usually
do it openly and do not hide their intentions. However, Ukraine fails to show that

this is what happened in the present case.

(c) The existence of the “campaign” to obtain political concessions requires additional

evidence that Ukraine was unable to present to the Court. The only argument that

4% See Second Samolenkov Report, 9243-245 (Annex 8).
497 Reply, q231.
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384.

385.

Ukraine brings in support of this point is that the shelling took place “in close
proximity to major diplomatic negotiations”.**® But this is highly speculative.
Indeed, military clashes in this area were ongoing at the time, and a direct link
between them and the diplomatic negotiations leading to the Minsk Agreements is

not supported by any evidence.

(d)  Asregards the alleged “recent atrocities of 2022”,%° Ukraine’s accusation is purely
political, speculative and erroneous, and in any event irrelevant in the present case,
which is limited ratione temporis to events that occurred between 2014 and 2017.
Moreover, relying on the incidents of 2022 for purposes of the attack that occurred
in 2015 in itself shows that there was no particular purpose on the part of the DPR
to compel the Ukrainian Government to do or abstain from doing any act in

connection to the Minsk Agreements.
Therefore, the “purpose” requirement under Article 2(1)(b) of the ICSFT is not met.
MARIUPOL

The Russian Federation established that the shelling at Mariupol on 24 January 2015 took
place in the context of a significant escalation of hostilities near the contact line. Ukraine
maintains the opposite but fails to substantiate its claim. Here again, Ukraine turns a
blind eye to the real context of the incident, that is an armed conflict to which IHL is
applicable in the assessment of the attack that caused the death and injury of civilians in

the Vostochniy residence.

Ukraine Fails to Establish that the Attack on the Vostochniy Residential

Neighbourhood Was Intended to Cause Death to Civilians

Failing to provide any conclusive evidence in support of its allegation that “the civilians
of the Vostochniy neighbourhood were the targets”*%, Ukraine points to “the use of BM-
21 weapon system” and an alleged “lack of military explanation” for the attack to

establish what it calls “the “real reason” behind it. Ukraine maintains that this “real

49 Memorial, 9234.
499 Reply, q231.
500 Reply, 9236.
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387.

388.

reason” was “to harm civilians in the residential area”. This argument fails for the
simple reason that it is based on Ukraine’s flawed position that the intent required under
Article 2(1)(b) of the ICSFT includes indirect intent>®?, Some additional observations are

however required.

As shown by General Samolenkov in his Second Report, Ukraine’s own evidence
(testimonies obtained by SBU and intercepts) and other Ukrainian sources (Ukrainian
court judgments, statements by the Ukrainian prosecutor's office, reports of Ukrainian
media) confirm that the DPR intended to engage the UAF's defensive positions on the
outskirts of the city, and the hitting of residential areas was the result of the informant
Kirsanov (apparently secretly pro-Kiev) providing knowingly incorrect target coordinates
to the DPR forces.%%

Some of the materials are particularly illustrative of this. For example, in Kirsanov's

testimony, which he gave to the SBU, he asserted:

“I always intentionally gave him wrong coordinates.”

“On 21 and 22 January, 2014, 1 provided coordinates for the sites in
Taganrogskaya Street and Marshala Zhukova Street. However, those

coordinates were wrong”.%%

The verdict of the Ukrainian Court on Kirsanov’s case confirms this:

“He added that at PERSON_5's request, he gave him false information about
the coordinates of the UAF's positions. Further, he did not ask PERSON_5
why he needed such coordinates. He transmitted this information about UAF
roadblocks using a Google map from the Internet. At the same time, he noted
that the location of such roadblocks was common knowledge. While
communicating with PERSON_5, he also met PERSON_7, whose last name
he did not know. He confirmed that the information he gave to PERSON_7
was similar to the information provided by him to PERSON_5, which was
false.”>%>[Emphasis added].

501 |hid., 4235.

502 See above, Chapter 111(C).

508 See Second Samolenkov Report, §9246-256.

504 Witness Interrogation Protocol of Valeriy Kirsanov, 25 January 2015 (Memorial, Annex 213).

%05 Ordzhonikidze District Court of Mariupol, Case No. 265/4773/15-k, Sentence, 22 June 2016, available at:
http://web.archive.org/web/20211128095111/https://reyestr.court.gov.ua/Review/58450086 (Second Samolenkov
Report, Exhibit AQ (Annex 8)).

Page 153 out of 541



389. The same is confirmed by Ukrainian media reports citing data obtained by the SBU

during its investigation:

“The SBU officers established that former Mariupol police officer Valeriy
Kirsanov was involved in adjusting the fire. According to the special services,
the militants' main targets were military roadblocks near Mariupol, but due to
inaccurate coordinates, the shells hit a residential area.”>®

“According to the Ukrainian special services, the militants wanted to shell a
roadblock of the ATO forces, which was about a kilometre away from
residential buildings, but missed.””*"

390. And it is again confirmed by the Ukrainian Prosecution service in 2016:

“Thus, on 24 January 2015, the former policeman [Kirsanov] also adjusted
the terrorists' fire. Their main target, according to investigators, was
roadblocks and other places where UAF forces were deployed near the city
of Mariupol. However, due to inaccurate coordinates, the militants shelled the
Vostochny residential area in Levoberezhny district of Mariupol from Grad
launchers.””>%®

391. Considering that, as noted by General Samolenkov in his First Report, the intercepted
conversations in the case file also confirm that the residential area was not the target of

the strikes,>® “all available sources clearly indicate that the shelling of residential areas

in Mariupol was due to targeting errors and that the actual target of the DPR shelling was

Ukrainian defensive positions outside the city”.%°

392. Even without taking into account Kirsanov's transmission of incorrect coordinates, the
hits on residential areas could have been the result of errors and malfunctions.®'! This is
confirmed, in particular, by Ukraine’s own purported intercept of a DPR communication,

informing the DPR commander that “one unit was overshooting... could not account for

506 Mariupol City, Mariupol court adjourns trial of Vostochny shelling spotter (16 January 2018), available at:
https://mrpl.city/news/view/v-mariupole-perenesli-zasedanie-suda-po-delu-navodchika-obstrela-
vostochnogo?utm_source=ukr.net&amp;utm_medium=referral&amp;utm_campaign=rss (Second Samolenkov
Report, Exhibit AR (Annex 8)).

507 Mediaport, Mariupol shelling: court finds ex-policeman guilty of adjusting fire (23 June 2016), available at:
https://www.mediaport.ua/obstrel-mariupolya-sud-priznal-vinovnym-eks-milicionera-v-korrektirovke-ognya
(Second Samolenkov Report, Exhibit AS (Annex 8)).

%8  Donetsk Regional Prosecutor's Office, Press release, 22 June 2016, available at:
https://don.gp.gov.ua/ua/news.html?_m=publications&_c=view& t=rec&id=187414 (Second  Samolenkov
Report, Exhibit AT (Annex 8)).

509 Expert Report of Major General V.A. Samolenkov, 8 August 2021 (“First Samolenkov Report™), 4171-172
(Counter-Memorial (ICSFT), Annex 2).

510 See Second Samolenkov Report, 9256 (Annex 8).
511 |bid., 19314-327.
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394,

the number of rockets that impacted the residential area.”®? Of course, it is not
implausible that the report played down the mistake, and in fact more than one unit had

erroneously overshot their targets.

Ukraine further maintains that “the choice of the BM-21 weapon system against targets
on the outskirts of a densely populated residential area would have ensured that civilian
harm was a certain outcome of the attack”.>!® It relies on General Brown’s opinion that
“the weapon system used was incapable of damaging the northern checkpoint and other
nearby positions without hitting the eastern section of the residential area”, to conclude
that “even if Russia’s speculation about the actual targets of the attack is credited, the
choice of the BM-21 weapon system against targets on the outskirts of a densely
populated residential area would have ensured that civilian harm was a certain outcome
of the attack.”®* This argument is far from being convincing because the use of the BM-
21 weapon system proves nothing by itself. In fact, it is not the type of weapon used that
is decisive for the characterisation of an attack as a terrorist offence. Moreover, as
explained above, the contention that MLRS is an inherently indiscriminate weapon
remains unfounded.®®® In this regard, Samolenkov explains that “[t]he mere choice of
MLRS as a means of attack does not in itself imply the indiscriminate nature of the
shelling”.%!® “As NATO's military experience shows, even the use of the highest-
precision weapons in an urban environment inevitably results in civilian casualties”,>!’
and that “the choice in favor of MLRS may have been made based on military necessity
and expediency, as MLRS have advantages over cannon artillery and/or could have been

the only available means of destruction at the relevant time.”>8

Concerning Checkpoint No. 4014, General Brown focuses on the question of whether

more precise and accurate weapons (i.e., tanks, infantry, or artillery guns) could feasibly

512 |bid., 9322; Second Brown Report, 430 (c) (Reply, Annex 1).
513 Reply, 9237.

514 |bid.

515 See above, 99301, 310.

516 See Second Samolenkov Report, 10 (g) (Annex 8).

517 |bid., 1308.

518 |hid., 910 ().
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396.

have been used by the DPR.%*® However, as General Samolenkov observes, this is to
assume that such options were reasonably available to the DPR when this is far from
being clear®®. As explained above, there is also considerable evidence that the UAF
themselves used, inter alia, BM-21 against civilian areas in territory controlled by the
DPR.

Regarding military explanation, the Russian Federation has established, based on
conclusive evidence (including the Decision of Ukraine’s Tribunal in the Kirsanov case,
Ukraine’s own expert opinion, and the OSCE Report),>?* that, first, the attack of Mariupol
took place in the context of an ongoing armed conflict, in particular during preparation
for an assault on the city by DPR forces, and, second, the attack was aimed at military
objectives. It is in the light of these undisputed facts that civilian harm resulted from the

shelling of the Vostochniy Residential Neighbourhood should be considered.

In fact, the shelling was intended to target the military positions in front of the city,
namely Checkpoint No. 4014 (company strongpoint No. 4014 of the Operational
Regiment of the National Guard of Ukraine) and Company Position 4013, very close to
the Vostochniy residential area. Ukraine concedes that Checkpoint No. 4014 and
Company Position 4013 could legitimately have been treated as military objects which
could be attacked by reason of this status. Its focus is on the question of whether attacking
these objects served an apparent military advantage.®?® According to General Brown’s
opinion, there would have been a military advantage in attacking this object only “if
followed up immediately by a ground assault”®?%. However, Ukraine omits to note that
its own purported recordings of intercepted DPR communications suggest that ground
assaults were carried out in the area, and that “based on the location of these objectives,
if shelling from a north-eastern or eastern direction was directed at these targets, it would
follow that overshooting could have impacted the residential area beyond”.5** As General

Samolenkov explains:

519 Expert Report of Lieutenant General Christopher Brown, 5 June 2018 (“First Brown Report”), 9953-54
(Memorial, Annex 11).

520 First Samolenkov Report, 9189 (Counter-Memorial (ICSFT), Annex 2).

521 Counter-Memorial (ICSFT), 9421.

522 Reply, 235.

52 |bid.

524 See First Samolenkov Report, 4168 (Counter-Memorial (ICSFT), Annex 2).
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398.

“In this regard, I would like to point out that from the analysis of the material
submitted to me for examination, | can also assume the existence of the
following several factors or a combination thereof:

(a) errors in the information received about the coordinates of firing positions
and selected military targets,

(b) errors in aiming the launchers,
(c) improper technical preparation of the launchers,
(d) malfunction of the launchers.

It may also be a "human error", such as misinterpretation of received orders
(commands) during fire control, reduced capabilities of personnel due to
tensions in operations, enemy pressure, etc.”>%

“The very location of UAF military positions in close proximity to residential
areas, combined with the fact that the population had not been evacuated from
nearby areas, was the principal condition for the occurrence of collateral
damage. When combat activity takes place in close proximity to residential
areas from which civilians have not been evacuated, collateral damage is
almost inevitable. The warfare practice of NATO member states in modern
history confirms this.””*?®

General Samolenkov also clearly showed in his Second Report that “Ukraine's and
General Brown's arguments about the deliberate nature of the attack on residential areas
in order to allegedly intimidate the civilian population are contradicted by the fact that
the DPR was planning an offensive on Mariupol”, a fact that has been acknowledged by
Ukraine and by General Brown.*?’ Both Russian and Ukrainian military doctrine, which
had presumably been followed by the DPR, envisages the destruction of enemy defensive
positions on the outskirts of a city as one of the first steps in capturing it.>® Possible
plans by the DPR forces to encircle Mariupol also do not refute that the shelling of
Ukrainian positions on eastern outskirts of city was expedient.>?® Even in the absence of
any subsequent ground offensive, the defeat of the Ukrainian positions defending the city

was justified from a militarily point of view.%%

Therefore, Ukraine failed to demonstrate that the “real reason” for that attack was “to

harm civilians in the residential area”. On the other hand, the Russian Federation

525 Second Samolenkov Report, 99316-317, (Annex 8).
526 |bid., 910 (a).

527 |bid., 270.

528 |bid., 4281-282.

529 |bid., 4283-296.

530 |bid., 19297 - 306.
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established that the attack was aimed at military objects and that it served significant
military advantage.

ii. Ukraine Fails to Establish that the Purpose of the Attack on the Vostochniy

Residential Neighbourhood Was to Intimidate the Ukrainian Civilian Population

and Compel the Ukrainian Government to Act or Abstain from doing any Act

399. Insisting on its position that the shelling of the Vostochniy Residential Neighbourhood
“was a deliberate attack on a civilian area with a battery of BM-21 Grad systems”,
Ukraine concludes that “The nature of such an attack is sufficient in itself to establish the
purpose of intimidation”.>*! Failing to find any conclusive evidence in support of this
“inference of such a purpose”, it refers to the timing of the attack: “The DPR launched
the attack on a Saturday morning when civilians in the Vostochniy district were likely

either at home with their families or conducting errands in the neighborhood’”*%2,
400. The Russian Federation established above that:

(@) First, the attack on the Vostochniy Residential Neighbourhood was not a deliberate
attack targeting a civilian area, but an attack that took place in the context of an
ongoing armed conflict between the DPR and Government-controlled Forces,
targeting certain military objectives (Checkpoint 4041) that presented military
advantages for the DPR.

(b) Second, the use of BM-21 Grad systems proves nothing by itself as it is not an

“inherently indiscriminate weapon”.

(c) Third, the timing of the attack is irrelevant to the establishment of the alleged
purpose, as other similar shelling incidents took place before and after the attack of
24 January 2015;

(d) Fourth, while conceding that “direct evidence of a purpose to intimidate is rare”
under Article 2(1)(b), Ukraine maintains that “in the case of Mariupol it exists: a

DPR member on the ground, after the civilian death and destruction were apparent,

531 Reply, 9238.
532 |hid., 9239.
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proclaimed: “Let the f*cking bitches be more afraid.”, alleging that “Russia has no

innocent explanation for this statement”.>3

401. The Russian Federation has actually addressed this intercepted conversation but
addressed it completely, unlike Ukraine:

... Ponomarenko S.L.: - Let the f****** h****** ha more afraid.

Valeriy Kirsanov - Well, yes.

Ponomarenko S.L. — It just f****** sucks, you know that they’re forcing
people to leave now, and they’re going to sit there.

Valeriy Kirsanov — Yeah. That’s right. And the people there, I tell you,
they’re leaving in droves. In droves!”°%

402. The Russian “innocent explanation” of these intercepts, which should be read together, is
the following:

“The context of the comment that Ukraine portrays as celebrating the
spreading terror is also important. The two individuals are discussing
Ukrainian forces (“they” and “they’re”) that are being deployed from
Mariupol to engage with the attacking DPR troops. The comment about
causing fear is most naturally read as relating to the Ukrainian forces.
Immediately after this comment, the speakers regret that the Ukrainian forces
are “forcing people [i.e., civilians] to leave now” and that “the people” (i.e.,
civilians) are leaving in droves”>®°.

403. Ukraine’s last ground for concluding that the Mariupol shelling is covered by Article
2(1)(b) of the ICSFT is its focus on its alleged “purpose of compelling the Ukrainian
government to act”. It argues that “it is undisputed that Mariupol’s civilian population
was shelled less than two weeks after a bus full of civilian pensioners were killed near
Volnovakha, just a week before a major diplomatic conference at which the DPR was
seeking to extract political concessions, and as a prelude to the attack on the civilians of
Kramatorsk discussed below. Considered in light of this political context, it is proper to
infer that the shelling of the VVostochniy neighborhood had the purpose of compelling the

Ukrainian government to act or abstain from acting”.5%

533 Reply, 9239.

534 Counter-Memorial (ICSFT), 9437. It is important to emphasize here that the “Let the f¥***** h****** he more
afraid.” refers to Ukrainian forces, not to the civilian population (“the people there”), which the Ukrainian forces
(“they”) are forcing to “leave in droves”.

535 Counter-Memorial (ICSFT), 1438 (b).
53 Reply, 9240.
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406.

The Russian Federation reiterates its position that:

(@ First, in its Order of 19 April 2017, the Court noted that Ukraine was not able to
put before the Court evidence which affords a sufficient basis to submit a plausible
case as far as the required purpose to intimidate a population, or to compel a
government or an international organisation to do or to abstain from doing any act
is concerned.>®” No such evidence that could alter this conclusion has been put

forward by Ukraine in this Reply regarding the shelling of Mariupol.

(b) Second, the Russian Federation stresses that “compelling a government to act or
abstain from acting”, being part of dolus specialis of terrorism, its establishment
requires “fully conclusive” evidence, that Ukraine in this case of shelling was
unable to present to the Court. Therefore, this allegation remains a mere speculation

and should be rejected.
KRAMATORSK

Ukraine Fails to Establish that the Attack on Kramatorsk Was Intended to Cause

Death to Civilians

Ukraine similarly fails to establish that the shelling impacts at the residential areas of
Kramatorsk on 10 February 2015 constituted an act of terrorism within the meaning of
Article 2(1)(b) of the ICSFT.

The Russian Federation established in its Counter-Memorial that the rockets which hit
the residential areas of Kramatorsk were targeted at the Kramatorsk airfield, with the
possibility that the rockets may have malfunctioned and overflown or deviated. %
Ukraine disagrees. It suggests that the shelling of the airfield must have been separate
from the shelling that landed on the residential areas, such that the residential areas was

directly attacked.5%

537 Order of 19 April 2017, §75.
538 First Samolenkov Report, §9224-227 (Counter-Memorial (ICSFT), Annex 2).
539 Reply, 9245.
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412.

Ukraine has never contested, nor could it, that the Kramatorsk airfield (which is located
around two km south-east of the edge of the city) was a legitimate military target of great

significance, and that this military objective was in fact attacked on 10 February 2015.%4

General Samolenkov explains that

“The Kramatorsk airfield housed important military facilities, including the
ATO command headquarters, UAF combat aircraft, air defence systems,
long-range tactical missile systems (Tochka-U Missiles and BM-30 Smerch
MLRS), ammunition and fuel depots, at least 26 military units and others.>*

The presence of long-range missile systems is particularly notable, including the same

BM-30 “Smerch” heavy MLRS that is said to have been used to attack the airfield. It

highlights that a suitably powerful weapon was needed to eliminate this military hub.

Ukraine’s expert General Brown also confirms the high value of the Kramatorsk airfield

as a military objective:

“Neutralization of such a target would significantly impact the operational
capability of the Armed Forces of Ukraine, particularly in terms of command
and control, but also in damage to material; personnel casualties were
particularly heavy in senior officers, a reflection of the level of the

headquarters. It would be a high priority target for any enemy”.%*?

Indeed, General Brown himself attests that the BM-30 “Smerch” was an “ideal” weapon

to use against the airfield:
“BM-30 is not just the only weapon available, it is also the ideal weapon for
neutralization of an airfield and its associated infrastructure, accompanying
units, tented accommodation and soft-skinned vehicles. BM-30 firing 9IM55K
sub-munition missiles is optimized to defeat personnel, armoured and soft
targets in concentration areas, artillery batteries, command posts and
ammunition depots.”%*3

Nor did Ukraine challenge the evidence showing that “an aide to Ukraine’s President was

reported as saying that the shelling “must have been targeting the headquarters of the

operation against them”, i.e. the headquarters of the so-called ATO at the airfield.>*

540 Counter-Memorial (ICSFT), §9455-456.

%41 Second Samolenkov Report, 383 (Annex 8).
%42 First Brown Report, 66 (Memorial, Annex 11).
543 |bid.

54 Counter-Memorial (ICSFT), §457.
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Notwithstanding these undisputed facts, Ukraine contends that “The record thus permits
only one possible conclusion: the airfield and the residential area were targeted
separately”.>*® This position, however, is thoroughly rebuffed by the available evidence,

including from Ukraine’s own side.

First, as regards the “record” that would permit such “conclusion”, Ukraine refers only
to the witness statement of Kyrylo Dvorskyi, who believes that the attack that impacted
the residential area would have happened five minutes later than the shelling of the
airfield.>*® However, this allegation fails to stand against the undisputed evidence put
forward by the Russian Federation, including the OSCE reports, a report of the press
centre of Ukraine’s ATO and Ukraine’s witness evidence which prove that both targets
were impacted at the same time, i.e., at around 12.30 pm.>* General Samolenkov

explains this in greater detail in his Second Report.>*

Second, when attempting to prove two distinct attacks General Brown contradicted his
own reasoning and based his analysis and conclusions on an extremely sparse and

incomplete body of evidence, as he himself admits:

"The Ukrainian Security Service investigation was primarily focused on
evidence of impacts that killed or injured civilians and damaged civilian
property. Moreover, the investigation of the casualties and damage on the
aerodrome appears to have been carried out separately by the military
authorities. The Security Service report is therefore an incomplete picture™ >

[Emphasis added]

Thus, the SBU once again proved to be an unreliable source of information, according to

Ukraine’s own expert. Notably, the same excuse has been used by General Brown when
attempting to explain why the SBU has provided him with misleading information for his

First Expert Report, leading to incorrect conclusions about the strike at Bugas.>>

Regardless, even according to the data provided by the SBU and used by General Brown,

only three rockets fell outside the airfield, whereas the airfield was struck, again according

545 Reply, 9245.

546 Memorial, 9102.

%47 Counter-Memorial (ICSFT), 9461.

%8 Second Samolenkov Report, 9429-432 (Annex 8).

%9 Second Brown Report, 439 (a) (Reply, Annex 1).

%50 Second Brown Report, 915 (a) (iii), footnote 72 (Reply, Annex 1).
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to a Ukrainian source, by at least “6 to 12 rockets”. This clearly indicates that in any
event the primary purpose of the attack was to destroy the numerous high-value military
targets at the Kramatorsk airfields. Notably, Ukraine did not provide a tally of military

losses incurred by the strike — evidently, to conceal the advantage gained by the DPR.*%!

Third, contrary to General Brown’s assertion,>® the attack on the north-west sector of the
airfield did not mean that civilian facilities were to be inevitably hit. In particular, General
Samolenkov has shown that General Brown incorrectly calculated the range and
dispersion ellipse of the strike,>® and Colonel Bobkov has disproved the "possible firing

positions" indicated in the Gwilliam and Corbett Report.>**

General Samolenkov further shows that the DPR had taken steps to mitigate collateral
damage, but it was almost inevitable that it would occur, as the Ukrainian side had
positioned a large, high-value military facility in close proximity to the city and neglected
to evacuate the neighbouring residential areas. General Brown’s claim that the DPR
could have avoided civilian casualties by locating the missile launchers south of the
airfield is untenable because the area south of Kramatorsk was controlled by Ukrainian
forces; and his claim that missile wreckage poses the same threat to civilians as live

warheads is likewise implausible.>>®

The real reason for the collateral damage, as General Samolenkov suggests, was that these
few rockets may have malfunctioned and overflown the target,>® and that they hit the
residential areas of Kramatorsk by error. In its Second Report, General Samolenkov
explains again that:

“The shelling of Kramatorsk residential areas was unintentional and most

likely related to failures of flight range adjustment systems of a small number

of rockets. Unintentional nature of the shelling of residential areas and the

desire to avoid hitting those areas is confirmed by the DPR's use of a UAV
for target reconnaissance in the airfield prior to the attack.”®’

%1 See Second Samolenkov Report, 99392-396 (Annex 8).

552 [bid., 42 (a).

53 Second Samolenkov Report, §9405-411 (Annex 8).

554 Second Bobkov Report, 959-82 (Annex 4); Second Samolenkov Report, 9433-436 (Annex 8).
%5 Second Samolenkov Report, 9412-416 (Annex 8).

5% Counter-Memorial (ICSFT), 9464.

557 Second Samolenkov Report, 912 (€) (Annex 8).
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Unfortunately, deviations of even guided munitions can occur for various reasons and do
occur in practice, even with the best-trained armed formations; General Samolenkov
provides examples of such misfiring from NATO military practice, which led to civilian

casualties that were considered by NATO to be legitimate collateral damage.>®

It must be added that Ukraine has repeatedly used MLRS systems with cluster munitions,
including BM-30 “Smerch”, hitting population centres in Donetsk and Lugansk with little
to no military justification, leading to numerous civilian deaths (including an employee
of the ICRC) and sparkling an outcry from human rights bodies.>®® Ukraine, however,

has never considered these attacks to be acts of terrorism.

Ukraine Failed to Establish that the Purpose of Attack Was to Intimidate the

Ukrainian Civilian Population and Compel the Ukrainian Government to Act or

Abstain from Doing any Act

Ukraine alleges that “Evidence of a deliberate attack on a civilian residential sector of a
city, particularly with a powerful and sophisticated weapon system that rains down cluster
munitions, is sufficient to conclude that the attack, by its nature or context, had the
purpose of intimidating a civilian population”.>®® This contention is unfounded and

should be rejected, since:

First, the Russian Federation has established that the residential areas of Kramatorsk were
impacted at the same time that the airfield and as a result of mechanical error.
Consequently, it cannot be considered as an attack that could have the purpose of

intimidating a civilian population.

Second, the use of BM-30 proves nothing by itself, and this argument is reflective of
Ukraine’s position with respect to the intention to harm civilians. Ukraine’s position is

limited to indirect intent, which is insufficient under article 2(1)(b) ICSFT.%!

558 |bidl., §9423-424.

559 |bid., 19426-428.

50 Reply, 9247.

%61 Counter-Memorial (ICSFT), Chapter V.
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Ukraine also alleges that “Separate from the DPR’s purpose to intimidate, the attack on
Kramatorsk had the purpose of compelling the Ukrainian government to act or abstain

from acting”. Here again®®? the Russian Federation reiterates its position that:

(@ First, in its Order of 19 April 2017, the Court noted that Ukraine was not able to
put before the Court evidence which affords a sufficient basis to submit a plausible
case as far as the required purpose to intimidate a population, or to compel a
government or an international organisation to do or to abstain from doing any act
is concerned.>®® No such evidence that could alter this conclusion has been put

forward by Ukraine in this Reply regarding the shelling of Kramatorsk.

(b) Second, the Russian Federation stresses that “compelling a government to act or
abstain from acting”, being part of dolus specialis of terrorism, its establishment
requires “fully concluding” evidence, that Ukraine in this case of shelling was
unable to present to the Court. Therefore, this allegation remains a mere speculation
and should be rejected.

AVDEYEVKA

Ukraine has also failed to demonstrate that the shelling of Avdeyevka between late
January and February 2017 was an act of terrorism within the meaning of Article 2(1)(b)
of the ICSFT, and once again, stands alone in characterizing the said shelling as a
“terrorist” act. In fact, Ukraine’s own public position, and the statements or reports of
the OHCHR, the ICRC or the UNSC contradict Ukraine’s characterisation of the shelling
that is at issue in this case.>®*

Ukraine Failed to Establish that the Shelling of Avdeyevka Was Intended to Cause

Death to Civilians

In its Counter-Memorial, the Russian Federation established that the residential area
around Avdeyevka was subject to the intense military operations involving a full scale

battle>®® in that period, and that the key cause of the escalation of hostilities in January

562 Reply, 9248.

%63 Order of 19 April 2017, 975.

564 Counter-Memorial (ICSFT), 9468.
565 Memorial, Annex 454, §31.
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2017 was Ukraine’s so-called “creeping offensives” and the heavy presence of the UAF

both positioned in and moving through residential areas.>®

429. These key elements of context of attacks that impacted the residential area of Avdeyevka
remain undisputed in Ukraine’s Reply. Nor does Ukraine deny the significant presence
of its military equipment (including at least three tanks) in the impact sites in Avdeyevka.
General Brown himself admits that:

“in Avdiivka the delineation between UAF and civilian activity is more
blurred”. % Moreover, contemporaneous media reported that Ukrainian
heavy artillery, including MLRS, located in the residential areas of Avdiivka,
repeatedly conducted heavy shelling of residential areas in DPR-controlled
Donetsk and Makeyevka, making it an urgent need for DPR to deal with this
threat.>®® NGOs and even Ukraine’s own State ministries confirmed that in
Avdiivka Ukrainian Armed Forces used civilian infrastructure such as
schools for military purposes.®®

430. Unable to counter these facts, Ukraine attempts to reframe its argument by claiming that
alleged strikes occurred away from Ukrainian military targets admittedly located in the
town:

“Many of the documented incidents of harm to civilians in Avdiivka were far
from Ukrainian military positions. Though Russia’s Counter-Memorial
attempts to focus on specific areas of Avdiivka, particularly those at the edge

of the city, [quote] it identifies no credible military explanation for the attacks

on civilian homes in the northern residential area, away from UAF positions

and possible resupply routes”.5"

431. This calls for some observations. First of all, as far as it concerns “specific areas of
Avdeyevka, particularly those at the edge of the city”, Ukraine appears to accept the
military explanation put forward by the Russian Federation in its Counter-Memorial.
Secondly, Ukraine’s assertion that “Many of the documented incidents of harm to

civilians in Avdeyevka were far from Ukrainian military positions”, shows once again

%6 Counter-Memorial (ICSFT), 99475-479.
%7 Second Brown Report, 952 (Reply, Annex 1).

%8 RBC, Who started the war in Avdeyevka (31 January 2017), available at:
https://www.rbc ru/newspaper/2017/02/01/589063099a79474b524c6b1d (Second Samolenkov Report, Exhibit R
(Annex 8)).

569 Global Development Commons, Attacks on Schools. Military Use of Schools during the Armed Conflict in
Eastern Ukraine, 2016, available at: https://gdc.unicef.org/resource/attacks-schools-military-use-schools-during-
armed-conflict-eastern-ukraine.

570 Reply, 9251.
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432.

433.

434.

435.

the ambiguity that surrounds Ukraine’s allegation regarding the shelling of Avdeyevka,
already highlighted in the Counter-Memorial.>"*

Ukraine’s allegation that the Russian Federation ‘“identifies no credible military
explanation for the attacks on civilian homes in the northern residential area, away from
UAF positions and possible resupply routes”,>’? is quite striking. In fact, Ukraine itself
acknowledges that these alleged attacks “were identified based on witness statements and
property inspection reports contained in investigation files obtained after Ukraine filed its
Memorial”.’"® It does not explain how and where the Russian Federation was supposed
to provide such an explanation. The Russian Federation reiterates its position that due to
Ukraine’s failure to put into evidence much of the relevant information, which is in its
exclusive possession, the Russian Federation is precluded from responding to the specific

allegations concerning each shelling impact at Avdeyevka.

Moreover, as noted by General Samolenkov, open-source evidence suggests that the
information on Ukraine's military positions that it presented in Annex 28 to its Memorial
is misleading at the very least. There were many more such positions, and residential
areas were used to set up firing positions for MLRS, from which Donetsk, which was 6

km from Avdeyevka, was shelled.>™*

Furthermore, Ukraine’s manifest practice of locating its military assets in civilian
infrastructure or closely proximate thereto already makes it plausible — even expected —

that Ukrainian forces would be peppered throughout the town, not only on the outskirts.

Nevertheless, General Samolenkov in his Second Report identifies certain specific
fortified positions, artillery emplacements and supply routes of the UAF located in deeper
parts of Avdeyevka, which would explain shelling of those areas.>”® Also, the necessity
and possibility of hitting Ukrainian reserves advancing to combat positions and
preventing the supply of ammunition was a militarily important task for the DPR, and

artillery engagement of such mobile targets along the routes would similarly explain the

571 Counter-Memorial (ICSFT), 9499.

572 Reply, 9251.

573 Reply, 132, fn 452.

574 Second Samolenkov Report, 9335 (Annex 8).
75 bid., 4341-346.
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436.

437.

438.

430.

440.

occurrence of shelling’s in these areas.>’® That such targets represented valid military
objectives despite possible collateral damage is shown by General Samolenkov through
the practice of NATO forces.>’

As explained by General Samolenkov:

“The operational situation in the Avdeyevka area during the reporting period was far from
"stable"”, there was active fighting and an exchange of artillery strikes and other types of
fire. In a situation where the UAF were using residential areas to deploy firing positions
for strikes on Donetsk and other settlements, the DPR forces were faced with a choice:
either expose their own positions and their own civilians in Donetsk and other settlements
to the threat of regular shelling, or respond to strikes in order to hit UAF firing positions
despite their deployment in residential areas. Even if full firing preparations are made and
all prescribed procedures are followed, some projectiles will miss the target, which is a

virtually unavoidable part of artillery firing.””>"®

The possibility of civilian targets being hit by error or as a result of deviations of
projectiles is examined in detail by General Samolenkov. In fact, Ukraine’s expert
General Brown himself claims that civilian damage in Avdeyevka was a result of
irregularities (rather than deliberate targeting), and in effect admits the likelihood of
misses resulting in civilian damage through the sheer nature of artillery, even if firing

occurred in ideal conditions, with no errors or mechanical faults.>”®

General Samolenkov thus demonstrates that shelling was carried out exclusively against
military targets and was justified by combat tactics. Damage to civilian objects resulted
from their proximity to military objects and targets, stemming primarily from Ukrainian

practice of using civilians as “human shields” to protect their forces against attacks.%®

Invoking the argument of “inherently indiscriminate weapon” is the last flawed attempt
of Ukraine to demonstrate that the shelling of Avdeyevka was an act intended to cause

civilian deaths. It argues that “even if some military targets were in the vicinity, Russia’s

576 |bid., §4/347-358.
577 |bid., §4359-360.
578 Ibid., §366.

579 bid., §361-367.
590 |pid., §373-374.
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use of MLRS in densely populated civilian areas of Avdeyevka was inherently

indiscriminate and qualifies as acts intended to cause civilian deaths on that basis

alone®, This argument fails too:

(@)

(b)

(©)

First, the Russian Federation has already established that Ukraine’s contention on
the use of MLRS in the Avdeyevka shelling episode is unfounded®. As General
Samolenkov explains, it is “unlikely that the damage was caused by a BM-21
missile (i.e., an area weapon) since this would be expected to cause damage to other
buildings in the immediate vicinity of this populated area. If, however, there were
to be an isolated BM-21 impact site, this would mean that it was unlikely that the
building was the actual target”®®. This conclusion has not been disputed in
Ukraine’s Reply. Regardless, it must be noted that the use of wide-area weapon
systems (such as BM-21) in the shelling of UAF positions and other military targets
in Avdeyevka does not in itself indicate that the shooters intended to harm civilians.
There are numerous examples of the use of such weapons in urban environments,
both by NATO forces and by the UAF themselves.

Second, Ukraine’s argument on the use of MLRS is reflective of its position with
respect to the intention to harm civilians. Ukraine’s position is limited to indirect

intent, which is insufficient under Article 2(1)(b) of the ICSFT.%%

Third, even if it was proven that MLRS was used in those attacks, Ukraine’s
argument on the use of MLRS would not be of great assistance to its case, since the
contention that MLRS is an inherently indiscriminate weapon is not supported by
the finding of international competent bodies, including the ICRC, and international
tribunals jurisprudence.®® In any event, even if the DPR forces used cannon
artillery, as opposed to MLRS, it would still be inaccurate enough to make hitting
civilian targets highly probable due to the close proximity of Ukrainian military

positions to residential buildings.

581 Reply, 9252.
582 Counter-Memorial (ICSFT), 9504.

5

©

3 Ibid., 9504 (b), reference omitted.

%84 Counter-Memorial (ICSFT), Chapter V.

%8 1bid.
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(d)

(€)

Fourth, military doctrine does not require choosing the highest-precision weapon,
even if lower precision would increase the probability of collateral damage.
General Samolenkov provides appropriate examples from the doctrines of various

States such as the US, the UK, Germany, Australia, Denmark and New Zealand.>%®

Fifth, as the Court observed in its Order of 19 April 2017, even if the acts to which
Ukraine refers have given rise to the death and injury of a large number of civilians,
in order to determine whether they constitute the violation of the Article 2(1)(b) of
the ICSFT, “it is necessary to ascertain whether there are sufficient reasons for
considering that the other elements set out in Article 2, paragraph 1, such as the
elements of intention or knowledge [...], and the element of purpose specified in
Article 2, paragraph 1 (b), are present”.>®” The Court found that “At this stage of
the proceedings, Ukraine has not put before the Court evidence which affords a
sufficient basis to find it plausible that these elements are present”.>®® The Russian
Federation established in its Counter-Memorial, and again in this Rejoinder®® that
no credible evidence has been put forward by Ukraine supporting the presence of
these two elements. Therefore, Ukraine’s contention on this regard should be

rejected.

ii. Ukraine Failed to Establish that the Purpose of Attacks Was to Intimidate the

Ukrainian Civilian Population or to Compel the Ukrainian Government to Act or

Abstain from Doing any Act

441. The Russian Federation established that Ukraine’s assertion that the escalation of

hostilities in late January 2017 was part of a campaign by the militants to obtain political

concessions, is wholly inaccurate.>® In fact, as noted above, Avdeyevka remained a

major flashpoint of the armed conflict for over a month and as the Russian Federation

demonstrated, based on compelling evidence, including the statements of Ukraine’s own

586 Second Samolenkov Report, 99376-381 (Annex 8).
587 Order of 19 April 2017, 975.

%88 1bid.

589 See above, Chapter IlI.
590 Counter-Memorial (ICSFT), §475.
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442.

443.

444,

445.

authorities and those of OSCE SMM, the escalation was a reaction to Ukraine’s so-called

“creeping offensives™,

Ukraine pretends that “Russia also does not deny that evidence of repeated, long-term,
and persistent attacks against civilians is evidence of the purpose to intimidate a civilian
population”.>®? Ukraine deliberately misrepresents the Russian Federation’s position.
Not only does the Russian Federation deny that the civilians were targeted by “repeated,
long-term, and persistent attacks”, but it also demonstrated in its Counter-Memorial and
in this Rejoinder, that many of the shelling impacts at the residential areas were located
along possible convoy routes, and that the targeting of military equipment moving along
these roads explains collateral damage to the civilian objects located nearby.>%

Ukraine’s contention that “General Samolenkov concedes that some attacks on
Avdeyevka civilians were not aimed at military targets”>%* is also misleading. The
complete reproduction of General Samolenkov’s opinion shows the exact opposite of

Ukraine’s understanding:

“I do not know which part of the registered explosions resulted from the
shellings by the DPR. In any event, the number of explosions clearly
demonstrates that massive exchanges of fire took place in this area in the
relevant period, and only a relatively small number of explosions affected
civilian areas. It seems reasonable to assume, therefore, that the
overwhelming majority of the shellings were aimed at military targets. If
instead the DPR armed forces really had pursued the purpose of attacking
civilians, they would have presumably directed much more shellings to the
civilian areas and | would have expected a much greater proportion of the
shelling to have affected civilian areas. In general terms, it is not surprising
to me that collateral damage to civilian objects took place given the total
number of explosions registered by the OSCE SMM’>% [Emphasis added]

Therefore, Ukraine’s allegations that the attacks on Avdeyevka were aimed at

intimidating the civilians are wholly inaccurate and should be dismissed.

Finally, Ukraine contends that “The attacks on civilians in Avdiivka also had the purpose

of compelling the Ukrainian government to act”. Recalling that “attacks occurred at a

91 Counter-Memorial (ICSFT), Annex 209.

592 Reply, 9253

593 Counter-Memorial (ICSFT), 9498.

59 Reply, 9253.

%5 First Samolenkov Report, 9253 (Counter-Memorial (ICSFT), Annex 2).
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time of significant geopolitical uncertainty as a new US administration took office”,
Ukraine concludes that “the purpose of the shelling campaign against the citizens of
Avdiivka was to exert pressure during a period of geopolitical uncertainty in an attempt

to compel the Ukrainian government to give in to political demands”.>%

446. The Russian Federation reiterates that “compelling a government to act or abstain from
acting”, being part of dolus specialis of terrorism, its establishment requires “fully
conclusive” evidence, that Ukraine in this case of shelling, like in other cases, was unable
to present to the Court. Therefore, this allegation also remains a mere speculation and

should be rejected.

5% Reply, 9254.
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447.

448.

449,

450.

UKRAINE HAS FAILED TO ESTABLISH THE OFFENCE OF TERRORISM IN
RESPECT OF THE ALLEGED KILLINGS AND BOMBINGS WITHIN ITS
TERRITORY

As the Russian Federation already explained,>®’ Ukraine must provide “fully conclusive
evidence” of a terrorism-financing offence to trigger the Russian Federation’s
responsibility under the ICSFT. Ukraine has not fulfilled this evidentiary standard as

regards its claims of alleged killings and bombings within the Ukrainian territory.

As with indiscriminate shelling, if Ukraine were correct that the acts of killing and ill-
treatment amount to “terrorist” acts under Article 2(1)(b), Ukraine would likewise be
centrally implicated in such “terrorist” acts and that is a legal characterisation that Ukraine
presumably would not accept. In particular Ukraine has nothing to say with respect to
the 2017 report on “Unlawful detentions and torture committed by the Ukrainian side in
the armed conflict in Eastern Ukraine”, prepared by a source which Ukraine relies on and

that the Russian Federation referred to in its Counter-Memorial.>%

Moreover, Ukraine failed to demonstrate in the Memorial that these extremely grave
allegations are based on any credible evidentiary material at all.>®*® Those additional
observations and materials that Ukraine submitted with the Reply do not remedy that flaw

in any way.

As the Russian Federation will show below, Ukraine’s evidence on the alleged killings
and bombings is a combination of coerced confessions, planted or fabricated evidence
and biased reports by law enforcement authorities, which contain multiple inconsistencies
and errors. Moreover, the “killings” that Ukraine put forward in this case are for the most
part obviously staged performances where nobody has actually been killed and the entire
incident was fabricated. Such staged incidents or “fake” evidence was the modus
operandi of Ukrainian authorities in order to create artificial grounds for extension of the
anti-terrorism operation, to promote the publicity of certain individuals or simply to
detain more individuals under false pretences for exchanging with the DPR and LPR.

%97 See Chapter | above and Counter-Memorial (ICSFT), 413.
%98 Counter-Memorial (ICSFT), 9513.
%9 Counter-Memorial (ICSFT), §9509-515.
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A. THE RoOLE oF THE SBU AND OTHER LAW ENFORCEMENT AGENCIES

451. When talking about explosions and murders mentioned by Ukraine in its Memorial as
well as in its Reply, the first thing to keep in mind is that any claims referring to data from

Ukrainian law enforcement and investigative agencies should be treated with scepticism.

452. Domestic political clashes in Ukraine often involve law enforcement agencies that
compete for influence and power, one of the consequences of this situation is a poor level

of coordination that is demonstrated by the following facts.

453. On 4 December 2016, in the village of Knyazhichi near Kiev, two Ukrainian police units
engaged in a shootout, mistaking each other for bandits. Five officers were killed.®® On
19 September 2018, detectives of the National Anti-Corruption Bureau of Ukraine tried
to wiretap the office of the head of the Specialized Anti-Corruption Prosecutor’s Office
Kholodnitskiy. They were caught red-handed by officers of the State Guard Department,
who were guarding the prosecutor’s office. The guards then called the police. In their
turn, the Bureau’s Director Mr Sytnik sent a special force group to rescue his messed-up
colleagues. As a result, officers of four Ukrainian law enforcement agencies fought in
the center of Kiev.®®® On 5 March 2022, banker Denis Kireev, who in February 2022
took part in Russian-Ukrainian peace negotiations in Minsk, was summarily executed by
the SBU in Kiev. Later, the head of the Main Directorate of Intelligence of Ukraine’s
Defence Ministry (the “GUR”), Budanov, stated that Denis Kireyev was an agent of the
Directorate, and that “no one expected such a reaction from the SBU officers towards the
GUR agent”.50?

454. 1In its Reply, Ukraine relies predominantly on the statements that the SBU was able to

elicit during interrogations of suspects.®® The Russian Federation has already noted that

600 Hromadske, Deadly “friendly fire”: why 5 policemen were killed in Knyazhychi (4 December 2016), available
at: https://hromadske.ua/posts/specoperaciya-knyazhichi-vbivstvo-policeiskih (Annex 378).

801 UNIAN, Kholodnytskyi accuses Sytnyk of using NABU for revenge and “satisfying his ego” (19 September
2018), available at: https://www.unian.ua/politics/10267230-holodnickiy-zvinuvativ-sitnika-u-vikoristanni-nabu-
zadlya-pomsti-ta-zadovolennya-vlasnih-kompleksiv.html (Annex 379).

802 Hromadske, Budanov about the death of Denis Kireev: “He was killed in an SBU car” (22 January 2023),
available at: https://hromadske.ua/ru/posts/budanov-o-gibeli-denisa-kireeva-byl-ubit-v-mashine-sbu (Annex 380).

603 For example, Signed Declaration of Andrii Baranenko, Suspect Interrogation Protocol (23 October 2014),
(Memorial, Annex 191); Signed Declaration of Marina Kovtun, Suspect Interrogation Protocol (16 November
2014), (Memorial, Annex 196); Signed Declaration of Vasily Pushkarev, Suspect Interrogation Protocol (31
August 2015), (Memorial, Annex 242), etc.
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455.

456.

such materials do not amount to evidence establishing terrorism financing, and the
individuals on whose testimony Ukraine now relies have already sought to withdraw their

statements because they were obtained by torture or ill-treatment.5%*

It is, however, important to underscore the context in which the SBU was conducting
these activities. The period from 2014 to 2017 saw a pattern of brutal violence by Maidan
coup supporters against their political opponents. Waves of attacks occurred throughout
Ukraine, including Kiev,%% Odessa,® and Kharkov.%%” Pro-Maidan thugs conducted
mass beatings, murders, and even house burnings in order to impose power of the Maidan
leaders on the Russian-speaking population.®® It is therefore unsurprising that in big
cities with a large proportion of the Russian population, such as Kiev, Odessa, and
Kharkov, resentment against the Maidan regime was fomenting, and possibly taking
violent forms. However, this can qualify as a civil strife and not in any way as evidence

of terrorism or terrorism-financing.

Ukraine, and more specifically the SBU, was notorious for using “staged” or “faked”
“plots” in order to incite hatred towards the Russian Federation and raise tensions in
Ukrainian society. One such ‘“staged assassination” was the fake “murder” of anti-
Russian journalist Arkadiy Babchenko in Kiev in May 2018,%%° who was discovered alive
after being declared dead by the SBU as a result of a “Russian plot”.%% Arkadiy
Babchenko himself admitted the SBU had approached him with a proposal to organise an

imitation of his death.5* This is very similar to the present case, where victims of alleged

804 Counter-Memorial (ICSFT), 9508.

65BBC News, Ukraine Crisis: Russia Condemns Attack on Kiev Embassy (14 June 2014), available at:
https://www.bbc.com/news/world-europe-27853698 (Annex 95).

606 The Guardian, Ukraine Clashes: Dozens Dead after Odessa Building Fire (2 May 2014), available at:
https://www.theguardian.com/world/2014/may/02/ukraine-dead-odessa-building-fire (Annex 94).

807 AIF.RU, Ukrainian barbarians, Ukrainian nationalists demolish Lenin monument in Kharkov (29 September
2014), available at: https://aif.ru/euromaidan/prediction/1348374 (Annex 77).

608 See for example, The Guardian, Ukraine Clashes: Dozens Dead after Odessa Building Fire (2 May 2014),
available at: https://www.theguardian.com/world/2014/may/02/ukraine-dead-odessa-building-fire (Annex 94).

609 Ukrainian Pravda, Journalist Babchenko is alive, the murder is staged (30 May 2018), available at:
https://www.pravda.com.ua/rus/news/2018/05/30/7181836/ (Annex 78).

610 The Guardian, Arkady Babchenko Reveals He Faked His Death to Thwart Moscow Plot (30 May 2018),
available at: https://www.theguardian.com/world/2018/may/30/arkady-babchenko-reveals-he-faked-his-death-to-
thwart-moscow-plot (Annex 93).

511 1bid.
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killings “miraculously survived” and the body of evidence on the alleged ‘“Russian

assassination plots” consists of information supplied by the SBU.
B. “KHARKOV PARTISANS”

457. Ukraine’s evidence on the alleged activities of the group “Kharkov Partisans” is based on

unreliable and contradictory evidence obtained by the SBU.

458. First, when Ukraine alleges that Mr Sobchenko and Mr Monastyrev founded the
“Kharkov Partisans”, ®*? “began to receive funding and support from the Russian

Federation intelligence services” %13

and “loosely recruited, arranged training, and
supported numerous members to carry out acts of violence in Kharkov”, % it relies on the
testimony of so-called terrorist suspects and witnesses.®® However, most of these
testimonies were given without the presence of an attorney-at-law,5:® which is a grave

procedural violation that renders such testimonies inadmissible evidence at trial.

459. Second, the testimony of some of the accused is unconvincing. For example, according

to Mr Bondarenko’s testimony:

(@ Mr Sobchenko arranged for Mr Bondarenko to work at a “construction site” in

Belgorod for “about a month and a half”.%%

612 Memorial, q117.
613 |bid.
614 |bid.

615 Signed Declaration of Aleksandr Bondarenko, Suspect Interrogation Protocol of 23 October 2014 (Memorial,
Annex 190); Signed Declaration of Yevhen Kaliberda, Suspect Interrogation Protocol of 21 October 2014
(Memorial, Annex 189); Signed Declaration of Andrii Baranenko, Suspect Interrogation Protocol of 23 October
2014 (Memorial, Annex 191); Signed Declaration of A.M. Tyshchenko, Suspect Interrogation Protocol of 26
December 2015 (Memorial, Annex 245); Signed Declaration of Yaroslav Zamko, Suspect Interrogation Protocol
of 26 August 2015 (Memorial, Annex 241); Signed Declaration of VVadim Chekhovsky, Suspect Interrogation
Protocol of 9 May 2015 (Memorial, Annex 229); Signed Declaration of Kostiantyn Nuzhnenkoenko, Suspect
Interrogation Protocol of 16 July 2015 (Memorial, Annex 233); Signed Declaration of Dmytro Kononenko,
Suspect Interrogation Protocol of 22 February 2016 (Memorial, Annex 246).

616 See, for example, Signed Declaration of Yevhen Kaliberda, Suspect Interrogation Protocol of 21 October 2014,
(Memorial, Annex 189, p. 2); Signed Declaration of Yaroslav Zamko, Suspect Interrogation Protocol of 26 August
2015, (Memorial, Annex 241, p. 2); Signed Declaration of Vadim Chekhovsky, Suspect Interrogation Protocol of
9 May 2015, (Memorial, Annex 229, p. 2); Signed Declaration of Dmytro Kononenko, Suspect Interrogation
Protocol of 22 February 2016, (Memorial, Annex 246, p. 2).

617 Signed Declaration of Aleksandr Bondarenko, Suspect Interrogation Protocol of 23 October 2014 (Memorial,
Annex 190, pp. 4-5).
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(b)

(©)

(d)

Then Mr Sobchenko sent Mr Bondarenko to a military “camp”, having taken away
his documents.®*® There he allegedly had a five-day shooting training and theory

of using explosives.5°

At the same time, Mr Bondarenko allegedly did not ask any questions about why
he was in that camp and subsequently simply followed Mr Sobchenko’s instructions
to participate in the bombings unconditionally, without any reservations.

This is a very unrealistic narrative that no unbiased investigator would seriously
consider to be even remotely plausible. In addition, Mr Bondarenko’s testimony is
not corroborated by any photographs of Mr Sobchenko, whom he allegedly
identified.52

460. Mr Kaliberda’s testimony®?! is similarly flawed:

(a)

(b)

(©)

The “testimony report” states that Mr Kaliberda recognised Mr Sobchenko by
pictures, but the pictures themselves are not attached to this document.®?2 Thus,

this testimony cannot be properly verified and is unreliable.

Just as Mr Bondarenko’s testimony, Mr Kaliberda’s evidence is unconvincing
because it describes him following unconditionally the instructions of people whom
he barely knew, such as to conceal “grenades” where he chose or travel to Belgorod

on several occasions for no plausible reason.

Further, Ukraine conceals Mr Kaliberda’s real name,® thus preventing the Russian

Federation to even check if that person had ever crossed the Russian border.

461. Mr Baranenko’s testimony®?* is likewise contradictory. The date of Mr Baranenko’s

interrogation report as a suspect is 23 October 2014. Mr Baranenko was accused under

618 [bid., p. 6.
619 |bid., p. 7.

620 1bid.

621 Signed Declaration of Yevhen Kaliberda, Suspect Interrogation Protocol of 21 October 2014 (Memorial, Annex

189).
622 [pi.

623 |bid., p. 1.

624 Signed Declaration of Andrii Baranenko, Suspect Interrogation Protocol of 23 October 2014 (Memorial, Annex

191).
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462.

463.

464.

Articles 258-3 of the Criminal Code of Ukraine (committing a terrorist act) and, according
to his interrogation report, fully pleaded guilty to the charges. However, according to
publicly available information,®®® Mr Baranenko was put on the wanted list only on 22
September 2016. Clearly, if he made his confession in 2014, there would be no reason
for him to be at large in 2016. Baranenko’s testimony should therefore be treated

critically as well.

Third and finally, “Kharkov Partisans’” representatives in media vehemently denied their
involvement in any terrorist attacks and indicated that Ukraine purposefully painted them
as terrorists to smear their image. Mr Ekoziants, who was a representative of the
“Kharkov Partisans”, explained that the explosions that Ukraine attributed to the
“Kharkov Partisans” were in fact staged on the orders of Ukrainian Interior Minister
Arsen Avakov, so that Kiev could introduce the regime of anti-terrorist operation in the

Kharkov region.5%
STENA PuB BOMBING

The allegations of the Russian Federation’s involvement in providing weapons for the
bombing of Stena Pub in Kharkov by SPM limpet mine®?’ are likewise unsubstantiated.
However, before turning to that it must be recalled that weapons in any case do not
constitute funds under the ICSFT.®%® Ukraine relies primarily on Marina Kovtun’s
testimony, which she, like many of the other criminal defendants referred to in the present

case, provided without the presence of an attorney-at-law.%?°

When Ukraine alleges that the “Russian officials armed Kovtun with an array of weapons,

including three SPM limpet mines, a military weapon developed for use in naval

warfare”, %% it refers to the “Expert Conclusion” No. 532/2014, drafted by a governmental

625 5140.0rg, Baranenko Andrii Volodymyrovych (25 January 2023), available at: https://5140.org/wanted-
people/639374673-baranenko-andrej-vladimirovich?ysclid=1b9xdz81py470992811 (Annex 84).

626 polit.ru, The “Kharkov Partisans” Disclaim Responsibility for Terrorist attack in Kharkov (23 February 2015),
available at: https://polit.ru/news/2015/02/23/no_responsibility/ (Annex 79).

627 See Reply, 99268-277, Memorial, §9118-120.
628 See Chapter IV above.

629 Signed Declaration of Marina Kovtun, Suspect Interrogation Protocol of 16 November 2014, (Memorial, Annex

196).

830 Memorial, q118.
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agency of Ukraine.%3! At the same time, the expert report contains no references to any
marking of the SPM limpet mines, nor does it explain why the only source of the SPM
limpet mines could have been the Russian Federation. In fact, SPM limpet mines have
been used in various countries, including in Ukraine.®®> SMP limpet mine, allegedly
produced in 1990, was a Soviet-made weapon in the arsenal of the UAF after the
dissolution of the USSR in 1991; furthermore, armaments were still officially supplied
from the Russian Federation to Ukraine up until 1994. In the present case there is no
evidence that the mine was of later Russian origin. In fact, even Ukrainian police officers

have been reported to be the potential suppliers of SMP mines.®%

465. Further, when Ukraine claims that “on the night of 8 November 2014, Kovtun and an
accomplice planted the first of these limpet mines in an attempt to destroy the Malyshev
Plant”,3 it relies on the Expert Conclusion No. 557/2014,%3% the Signed Declaration of
Kovtun®3® and the video recording that was allegedly found in Kovtun's phone.®®” None
of these pieces of evidence support this claim:

(@ As Ukraine itself admits, “no markings were left to trace the specific mine used to

Russia”.5%8

(b) The Expert Conclusion No. 557/2014, which is also drafted by a governmental
agency of Ukraine, contains no analysis of markings on the mine and no

confirmation that its only possible source is the Russian Federation. Moreover, the

831 Expert Conclusion No. 532/2014, drafted by the Forensic Research Center, Ministry of Internal Affairs of
Ukraine, Main Directorate of the Ministry of Internal Affairs of Ukraine in Kharkov Region of 3 April 2015
(Memorial, Annex 116).

832 According to S.B. Kozlov, after the collapse of the USSR, the Ukrainian navy was provided with a large number
of weapons, including Soviet SPMs. See S.B. Kozlov, GRU SPETSNAZ: FIFTY YEARS OF HISTORY, TWENTY YEARS
OF WAR (Russkaya Panorama Publishers, Essays on Contemporary History Series, 2003), (Annex 41).

633 BAGNET, Kharkov terrorists may have been helped by police officers (22 November 2014), available at:
https://www.bagnet.org/news/accidents/249149/harkovskim-terroristam-mogli-pomogat-rabotniki-militsii
(Annex 81); Ukranews.com, Kharkov police officer kept mine at home (22 November 2014), available at:
https://ukranews.com/news/289036-kharkovskyy-mylycyoner-khranyl-doma-mynu (Annex 82).

634 Memorial, q118.

635 Expert Conclusion No. 557/2014, drafted by the Forensic Research Center, Ministry of Internal Affairs of
Ukraine, Main Directorate of the Ministry of Internal Affairs of Ukraine in Kharkov Region of 23 March 2015,
(Memorial, Annex 112).

636 Signed Declaration of Marina Kovtun, Suspect Interrogation Protocol of 16 November 2014 (Memorial, Annex
196).

837 Kovtun video of Malysheev Plant bombing (video) (Memorial, Annex 693).
638 Reply, 1269.
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466.

(©)

(d)

very conclusion that the explosion resulted from the SPM limpet mine was only
95 639

“probable”.

The video recording shows an unknown man with a bag walking towards a
collection well, then stopping and holding the bag. It is impossible to ascertain
from the video neither the location, nor the identity of the man, nor the manipulation
that the man was performing with the object in the bag. Furthermore, even the file
metadata may have been tweaked because the file modification time (11:48 AM)

plainly does not correspond to the late night-time depicted in the video.%4

Finally, and most importantly, the Ukrainian court found that Ms Kovtun’s guilt
was not proven in other explosions: at “the collector of the Malyshev plant and near
Britannia restaurant”.®*! In this way, Ukraine’s claim is directly refuted by its own

evidence.

Ukraine then asserts that three assault rifles were retrieved from Marina Kovtun’s

“hideout”, which had specific markings tracing them to Crimea, implying that they were

taken by the Russian Federation after the reunification of Crimea with the Russian

Federation in 2014.%%2 This assertion is also unfounded:

(@)

Pursuant to the letter on which Ukraine bases its allegation, the weapons were
manufactured in 1985 and 1986 and were located in Crimea.®*® This letter does not
suggest that the weapons were moved exactly between March and November 2014,

and not in the preceding 30 years.

639 Expert Conclusion No. 557/2014, drafted by the Forensic Research Center, Ministry of Internal Affairs of
Ukraine, Main Directorate of the Ministry of Internal Affairs of Ukraine in Kharkov Region of 23 March 2015
(Memorial, Annex 112, p. 17).

640 Kovtun video of Malysheev Plant bombing (video) (Memorial, Annex 693).

841 Novynarnia, “Separam — Freedom”: Whom Ukraine Released to ORDLO at the Big Exchange in 2019 List (30
December 2019) (Reply, Annex 78, p. 3).

642 Reply, 1269.

643 Central Missile and Acrtillery Directorate of the Armed Forces of Ukraine Letter No. 342/2/3618 of 11 March
2015 (Memorial, Annex 110).
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(b) In addition, there is no indication in the “Search and Seizure Report” that the
examination of evidence was conducted in the presence of witnesses and an

attorney-at-law, which indicates a procedural violation.54*

645 are also

(¢) The records of Marina Kovtun’s crossing of the Ukraine-Russian border
unreliable and do not constitute proper evidence - according to the entry and exit
data in the submitted report, Marina Kovtun left Ukraine twice in a row — on 30
September 2014 and 9 October 2014, with no entry mark between these dates.®4®
This would have been impossible. Also, the dates of crossing the border in Marina
Kovtun’s testimony clearly do not match those in Ukraine’s records, sometimes

differing by several weeks.®*’

467. In fact, Marina Kovtun’s sister stated that Marina Kovtun happened to be a random
passer-by whose confession was received under torture.54 According to her, when she
saw the video where Marina Kovtun confessed to working for the “Russian special
services”, she realised that these words were beaten out of her under torture:

“She had absolutely nothing to do with [the explosion in the rock-pub
‘Stena’]. She didn't do anything like that. I saw her confession on the Internet;

I could hear it in her voice that it hurt to talk. How she was beaten up, if | saw

her four weeks later in the jail through two glass panes and two bars, and one

side of her face was just blue. I can imagine what happened to her then”.%4°

468. According to the Commissioner for Human Rights in the Lugansk People’s Republic, the

explosives found in Marina Kovtun’s possession had been planted on her by the SBU.5%

644 Search and Seizure Report, drafted by Senior Lieutenant of Justice O.B. Butyrin, Senior Investigator,
Investigations Department of the Directorate of the Security Service of Ukraine in the Kharkov Region of 16
November 2014 (Reply, Annex 9, p. 3).

645 Ukrainian Border Guard Service Letter No. 51/680 to Lieutenant Colonel 1.V. Selenkov, Deputy Head of the
Investigations Department, Directorate of the Security Service of Ukraine in the Kharkov Region, dated 16 April
2015 (Reply, Annex 30, pp. 2-3).

846 1bid.

847 For instance, Ukraine’s official records refer to her entry to Ukraine on 23 July 2014 (Ukrainian Border Guard
Service Letter No. 51/680, p. 4 (Reply, Annex 30). Kovtun’s testimony, however, refers to arrival to Kharkov “on
or around August 3, 2014”, some two weeks later (Declaration of Marina Kovtun, Suspect Interrogation Protocol
of 16 November 2014, (Memorial, Annex 196, p. 4).

648 See Korrespondent net, SSU Has Tortured Marina Kovtun Accused of Blowing up Stena Rock Pub for Three
Years (22 November 2017), available at: https://blogs korrespondent.net/blog/events/3909377/ (Annex 80);

Witness Statement of | - | 0 March 2023, §913-15 (Annex 9).

649 Korrespondent net, SSU Has Tortured Marina Kovtun Accused of Blowing up Stena Rock Pub for Three Years
(22 November 2017), available at: https://blogs korrespondent.net/blog/events/3909377/ (Annex 80).

850 Witness Statement of | - | 0 March 2023, 914 (Annex 9).
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Her teeth were knocked out during her detention.®®! Physical injuries on her face were
visible at the trial.%®2 Marina Kovtun herself also reported ill-treatment, stating that she
had been tortured, threatened and blackmailed.®>® She retracted her earlier confession
given under torture and went on numerous hunger strikes.®>* She was tortured, tormented,
and subjected to psychological pressure during her imprisonment.®®> Under threats to her
family and relatives, and torture, Marina Kovtun confessed and incriminated herself.5%®

469. The fact that Marina Kovtun was later exchanged to the Russian Federation does not in
any way prove the Russian Federation’s involvement with the bombings. The real
reasons of Marina Kovtun’s exchange were purely humanitarian - as complaints were
made by her relatives as to her unlawful detention, prosecution, and torture by Ukraine’s
officials.®®” Marina Kovtun was put on the exchange list on suggestion of the OSCE
SMM. When its representative Tony Frisch visited Ukraine, Marina Kovtun confirmed
her consent and was put on the exchange list.®® In fact, along with Marina Kovtun,
dozens of other people, whose involvement in any bombings, killings or other attacks is

not alleged by Ukraine, were put on the exchange list.®>®

470. Finally, even if the veracity of Ukraine’s improbable account was assumed (quod non),
the bombing of the Stena Pub still would not qualify as an act of terrorism. The owner of

this pub was a sympathiser of the “Azov” battalion and on the day of the attack he

651 Ukraine ru, 11 years for a note. Political prisoner Kovtun convicted in Kharkov on falsified evidence (10
October 2019), available at: https://ukraina.ru/20191010/1025278110 html (Annex 83).

852 Korrespondent net, SSU Has Tortured Marina Kovtun Accused of Blowing up Stena Rock Pub for Three Years
(22 November 2017), available at: https://blogs korrespondent.net/blog/events/3909377/ (Annex 80).

653 5.ua, The terrorist attack in the Stena pub in Kharkov: Prosecutors ask for 12 years in prison for the accused -
details (27 September 2019), available at: https://www.5.ua/ru/rehyoni/terakt-v-pabe-stena-v-kharkove-
prokuratura-prosyt-12-let-tiurmi-dlia-obvyniaemoi-podrobnosty-199997 html (Annex 216).

854 Anti-fascist, Kharkov political prisoner Marina Kovtun is to be sentenced on 7 October. The prosecutor's office
requested 12 years in prison (2 October 2019), available at: https://antifashist.com/item/harkovskoj-
politzaklyuchennoj-marine-kovtun-7-oktyabrya-oglasyat-prigovor-prokuratura-zaprosila-12-let-lisheniya-
svobody html (Annex 85).

855 1bid.

6% |_etter of the Commissioner for Human Rights in Lugansk People’s Republic N 851 dated 8 December 2022
(Annex 459).

87 Witness Statement of | - | 0 March 2023, §16 (Annex 9).
658 |bid.

859 Novynarnia, “Separam - Freedom”: Whom Ukraine Released to ORDLO at the Big Exchange in 2019. List of
30 December 2019 (Reply, Annex 78, p. 3).
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471.

472.

473.

provided Stena Pub’s premises for a meeting of the members of this nationalist group that

just returned from the ATQ.%%°

It should also be noted that the Stena Pub is located in Kharkov at Rymarskaya st., 13.
Back in 2014, on the opposite site of the street — at Rymarskaya st., 18, the office of the
Neo-Nazi organisation “Patriot of Ukraine” was located, whose members formed the so-
called “Azov” volunteer battalion and later, in 2016, the Neo-Nazi organisation “National
Corps”. Further information on these Neo-Nazi organizations and their role in the genesis

of the Ukrainian conflict will be given below in the corresponding section on the CERD.

On 14 March 2014, “Patriot of Ukraine” activists opened fire from the windows of their
office at the supporters of the federalization of Ukraine, leaving 2 killed and 5
wounded.®®! At the same time, the Stena Pub was used by Neo-Nazis as an observation

point from which they monitored the situation on Rymarskaya Street.®%2

Nikolay Kruk, an associate of “Patriot of Ukraine’s” leader Andrei Biletsky (later — also
commander of the “Azov” battalion and leader of National Corps), also confirmed that

there was a “hornet's nest” of Ukrainian Neo-Nazis on Rymarskaya Street in Kharkov:

“On Rymarska Street in Kharkov, the main center of the nationalist
movement was located. The building was obtained from the State by the
Prosvita Society for the promotion of the Ukrainian Language in the mid-
2000s. Since 2006, the office of the Patriot of Ukraine organization, headed
by Andriy Biletsky, has been located here. We had about two hundred
activists in Kharkov...

We returned there on March 6-7 [2014]. There were old ladies from Prosvita
sitting there. And we started building a fortress from Rymarskaya Street. We
covered the windows with sandbags and boarded up the back door. There
were water barrels and a fire extinguisher in the rooms. We placed "cocktail
bars" [Molotov cocktails stored together for further use in fighting] on the
roof of our building on both sides. Imagine: the city center, the flag of the
Russian Federation on the Kharkov regional state administration, and
sandbags and the flag of Ukraine in our windows.

660 Korrespondent net, SSU Has Tortured Marina Kovtun Accused of Blowing up Stena Rock Pub for Three Years
(22 November 2017) available at: https://blogs korrespondent.net/blog/events/3909377/ (Annex 80).

661 See Magnolia-TV, Nightmare in Kharkov. A chronicle of bloody events (15 March 2014), available at:
http://magnolia-tv.com/text-news/2014-03-15/37376-n-chnii-koshmar-u-kharkov-khron-ka-krivavikh-pod-i
(Annex 311).

62\Wikipedia, Schematic diagram of the battle on Rymarskaya Street in Kharkov, 14/15 March 2014 (23 September

2019),

available at:

https://commons.wikimedia.org/wiki/File:%D0%91%D1%96%D0%B9_%D0%BD%D0%B0_%D0%A0%D0%
B8%D0%BC%D0%B0%D1%80%D1%81%D1%8C%D0%BA%D1%96%D0%B9.jpg (Annex 463).
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We were collecting weapons: traumatic, hunting, shovels, pickaxe handles,
Molotov cocktails. Twenty people were on duty all the time. We organised a
mobilization center, a mini-headquarters.”®?

474. There is also quite a remarkable coincidence - on 17 January 2017, the Verkhovnaya Rada
of Ukraine adopted a resolution on the establishment of the Day of Ukrainian VVolunteer,
setting it on 14 March — the day of the above-mentioned shootout at Rymarskaya street,
in front of the Stena Pub.%®* Neo-Nazi from the National Corps have never denied the
fact that the Day of Ukrainian VVolunteer was established in honor of the Neo-Nazi, which
took part in this shootout:

“The battle on Rymarska Street on 14 March was, in fact, the first armed
confrontation in the Russian-Ukrainian war. It was one of the few cases when
Ukrainians did not act as “tepees” but gave a worthy rebuff to separatism.

Therefore, this date is doubly important for our Movement, because that day

4 years ago became a baptism of fire and gave impetus to the formation of the

Azov volunteer unit”.%6°

475. In the context of armed conflict in Donbass, it is important to note that members of the
“Azov” battalion are combatants. The fact that they were not in an active combat zone
does not change their status. As M.N. Schmitt noted:

“The nexus need not be a battle itself. For instance, combatants may be
attacked anywhere they are found outside neutral territory as an example. If
a civilian attacks a combatant who is on leave at a resort because of his or her

membership in the armed forces of a Party to the conflict, the civilian has
directly participated in hostilities.””®%®

476. Thus, the gathering of the “Patriot of Ukraine” and the “Azov” fighters in this pub, who
in addition previously have already killed people in front of it, would qualify as a military
target for the alleged attack under the IHL, and fall, in particular, under the military

exclusion clause in Article 19 of ICSBT.

663 Cenzor.net, 14 March 2014 — Ukraine stands up for Kharkov (14 March 2018), available at:
https://censor net/ua/resonance/3055537/14_bereznya_2014_ukrayina_vidstoyala_harkiv (Annex 312).

664 Resolution of the Verkhovna Rada of Ukraine “On Establishing Ukrainian Volunteer Day Kyiv”’ No. 1822-
VIII, 17 January 2017, available at: https://zakon.rada.gov.ua/laws/show/1822-19#Text (Annex 480), See also:
Euro.kharkiv.ua, Day of the Volunteer. Anniversary of the defense of Rymarskaya (24 February 2023), available
at: https://euro kharkiv.ua/den-dobrovolczya-richnyczya-oborony-rym/ (Annex 313).

565 1hid.

666 Schmitt, M. Humanitarian Law and Direct Participation in Hostilities by Private Contractors or Civilian
Employees., Chicago Journal of International Law (Vol. 5: No. 2, 2005, pp. 536-537).
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477.

478.

479.

480.

ALLEGED BOMBING OF PRIVATBANK

The allegations that the Russian Federation officials “supplied” the weapons used in an

attack on the regional office of PrivatBank in Kharkov, ¢’

is equally unfounded.
Furthermore, the circumstances of the case and the very “evidence” supplied by Ukraine
point towards this being yet another staged incident, with no real attack having occurred.
In any case, even if Ukraine’s claims were taken for granted, this event would not fall

under the ICSFT as it lacks the most basic elements of a terrorist act.

First, there is no credible evidence that an MRO-A “Borodach” incendiary grenade
launcher was used in the attack.%®® The SBU claims to have found an empty launcher
tube at the site of the attack.%®® However, empty (used and discarded) launcher tubes are
not considered weapons and are available for purchase in Ukraine as replicas; actual

replicas can also be purchased freely.8"

There is likewise no evidence that the explosion itself was a result of specifically an
MRO-A attack: another incendiary grenade launcher might have been used for similar
results, such as RPO-“Shmel” in service with the UAF,%"* or the attack could have been

performed with a different weapon entirely, such as an improvised explosive device.®”

In fact, even Ukraine’s own evidence contravenes Ukraine’s claim on the matter. The
alleged perpetrator Mr Pushkarev, in his “interview” submitted by Ukraine, first mentions
“either grenade launchers or flamethrowers” (indicating he cannot clearly identify even
the type of weapon, much less its exact model). Then he says that his apparently more
knowledgeable companion M. Reznikov called the weapon a “Shmel flamethrower”. Mr
Pushkarev continues to refer to the weapon as “Shmel flamethrower” throughout his

“interview”. The MRO-A launcher is never mentioned in the document.t”® As noted,

667 Memorial, §120; Reply, 9272.
668 Expert Report of Vladislav Alexeyevich Filin (“Filin Report”), 10 March 2023, 943 (Annex 5).

%9 Indictment in the Criminal Case Against Vasyl Vitaliyovych Pushkariov, Registered in the Uniform Register
of Pretrial Investigations Under No. 22015220000000431 on 22 December 2015 (Memorial, Annex 145).

670 Filin Report, 58 (Annex 5).
671 Witness Statement of Ivan Gavryliuk (2 June 2018), 935 (Memoarial, Annex 1).
672 Filin Report, §753-54 (Annex 5).

673 Signed Declaration of Vasily Pushkarev, Suspect Interrogation Protocol of 31 August 2015, (Memorial, Annex
242, p. 4).
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“Shmel” flamethrowers (RPO-A) are in service with the UAF and have no specific ties
to the Russian Federation. They are also difficult to confuse with MRO-A since the latter

is noticeably smaller and more compact.

481. Second, and more importantly, an MRO-A flamethrower could not be used in the attack
on the PrivatBank office. According to media reports, the rocket fired did not detonate,
as it, having broken the window, accidentally got stuck in the wall or ceiling inside the
office, but was allegedly later removed by the SBU’s forensic team.®”* However, due to
their constructive and physical characteristics, rockets fired from MRO-A flamethrowers
are incapable of being removed after firing, as they can only be destroyed. 6™
Accordingly, had an MRO-A indeed been used, its rocket would have detonated either
immediately or when removal was attempted. Tellingly, Ukraine did not adduce any
photo or video evidence of the rocket being launched or removed, nor of the empty

launcher allegedly found at the crime scene.

482. This again directly contravenes Ukraine’s own “evidence”. Mr Pushkarev in his
“interview” claims that when he allegedly shot the weapon, there was a “very loud bang”,
which deafened him. However, as the rocket did not detonate and there was no explosion
at the site, no deafening “very loud bang” could have occurred. The sound of the rocket’s
launch is relatively quiet, particularly for MRO-A “Borodach” which was designed to be
used in close quarters and has a weaker engine than RPO-A “Shmel”, so could not have
been “deafening” (this is easily ascertained by openly available videos of use of MRO-
A, where the shooters do not wear any ear protection and the sound is low). Furthermore,
Mr Pushkarev says he knew that he “might fall within the view of the video surveillance
cameras”; however, no video surveillance footage was supplied by Ukraine — not of Mr
Pushkarev, not of the rocket being launched, not of the hit, nor of any “deafening”

explosion.

483. Third, there are material inconsistencies in Ukraine’s evidence that could not be
overlooked by any serious investigator. Due to its technical characteristics, a rocket fired

from MRO-A could only fail if the firing was handled unprofessionally.6® This is in

674 Interfax.ru, PrivatBank branch shelled in Kharkov (28 July 2018), available at:
https://www.interfax ru/world/388201(Annex 86).

875 Filin Report, 163 (Annex 5).
876 Filin Report, 110 (Annex 5).
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484.

485.

conflict with Ukraine’s evidence that Mr Pushkarev served in the UAF for two years and
then allegedly had been trained in a military camp.®’” Further, while Mr Pushkarev
testified to not have used ear plugs when firing and to have been “deafened” by it,®’® his
indictment refers to discovery at the crime scene of “two white ear plugs for noise
suppression, which were impregnated with a light-yellow substance”.®”® Also, no
explanation is provided as to why Mr Pushkarev would simply leave the flame thrower
and other evidence on the crime scene rather than take them with him. If anything, it
suggests that this evidence was specifically planted to be discovered on the site by the
SBU. This fits with the SBU’s overall pattern of conduct which includes staged

“assassinations”,%° falsified evidence and extracting false confessions under torture.

It is conceivable that the owner of the “PrivatBank™ Igor Kolomoiskiy was interested in
smearing the DPR and LPR sympathisers as “terrorists” and agreed to use his bank’s
office as a stage for imitating a “terrorist attack”. Mr Kolomoiskiy is a powerful
Ukrainian oligarch and supporter of the Maidan Coup. After the coup Kolomoiskiy was
appointed as Governor of Dnepropetrovsk Oblast (neighbouring Donbass) by Chairman
of the National Security and Defense Committee and a Maidan leader Alexander
Turchinov, with the express goal of curbing the “insurgency” in the East. In this role Mr
Kolomoiskiy funded and organised “volunteer battalions” “Dnepr” and “Donbass”, which
took active part in the hostilities with the DRP and LPR. In effect, the “PrivatBank” was

part of the mechanism through which the armed conflict in Donbass was financed.

In any event, even if Ukraine’s claims as to factual circumstances of the incident were
taken for granted, the alleged attack on the “PrivatBank” office would still not qualify as
an act of terrorism falling under ICSFT. Most importantly, it manifestly lacked any
terrorist intent. Indeed, the alleged attack took place late at night (“shortly after 2:00
AM”),%81 when the office was closed and neither personnel nor customers were present

inside, and there were even no incidental passers-by in the vicinity. As a result, not a

677 Signed Declaration of Vasily Pushkarev, Suspect Interrogation Protocol of 31 August 2015 (Memorial, Annex
242 pp. 1, 3).

578 Ibid., p. 5.

679 Indictment in the criminal case against Vasyl Vitaliyovych Pushkariov Registered in the Uniform Register of
Pretrial Investigations Under No. 22015220000000431 on 22 December 2015 (Memorial, Annex 145, p. 2).

680 See above, Chapter VII(A)(F).

881 Signed Declaration of Vasily Pushkarev, Suspect Interrogation Protocol (31 August 2015), (Memorial, Annex
242, p. 4).
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487.

488.

489.

single person was injured from the attack, or even witnessed it occurring. There was not
even any significant property damage (a broken window and a damaged ceiling). This
excludes not only the application of Article 2(1)(b), but also 2(1)(a), as it does not fit the

criterial of an offence under the ICSTB.82

Here, once again Ukraine’s own evidence contradicts it claims. According to Mr
Pushkarev’s “interview”, he specifically avoided the presence of any persons in the
vicinity when making his purported “attack”. Furthermore, when purportedly planning
attacks, Mr Pushkarev and his companions specifically did not intend to cause any deaths
or injuries to any persons, whether or not taking an active part in hostilities. The
purported aim, according to Mr Pushkarev interview, was only to “scare the volunteers”
(i.e. the volunteer soldiers seeking to take part in the armed conflict). Particularly, when,
according to Mr Pushkarev, he purportedly engaged in another alleged act (which Ukraine
does not raise up in the present case) against a military recruitment center, he moved the
explosive device in order to avoid any potential harm to passers-by, and as a result got
injured himself.%8® So the only damage this so-called “terrorist” has ever caused was only

to himself, and even that in protection of innocent bystanders.

Of course, such manifest lack of intent coupled with absence of actual harm precludes
any qualification as a terrorist attack and cannot trigger application of the ICSFT.

In light of the above-mentioned inconsistencies of the account of the event suggested by

Ukraine it can have well be fabricated by the SBU.
THE RALLY BOMBING

Ukraine also erroneously claims that the bombing of the 22 February 2015 unity rally in
Kharkov was carried out using a MON-100 antipersonnel mine supplied by Russian
officials.®® Before turning to the substance of the allegation it should be noted that

weapons are not part of the term funds and thus do not fall under the ICSFT.58°

682 See above, Chapter 111, Section B.

683 Signed Declaration of Vasily Pushkarev, Suspect Interrogation Protocol (31 August 2015), (Memorial, Annex
242, p. 12).

684 Reply, 9273.
885 See above, Chapter IV.
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490. MON-100 mine is a Soviet-made weapon®® that is in service with the UAF.%®” No
evidence of its supply by the Russian Federation was provided, except “confessions”, that
the SBU elicited under torture.®® In fact, according to the documents provided by
Ukraine one of the suspects (Mr Dvornikov) in the bombing crossed the border from the
Russian Federation legally in a designated border crossing and no contraband was found

upon him.®8°

491. According to the Commissioner for Human Rights of the DPR, on 26 February 2015, the
SBU detained three men and charged them with planting an improvised explosive device
during the unity rally in Kharkov. The SBU officers hit one man in the back and head
with a buttstock and then subjected him to a mock execution (“They told him he would

not stay alive unless he agreed to cooperate and testify against himself”).5%

492. The fact that Mr Dvornikov and Mr Tetutskiy were later exchanged to the DPR and LPR
does not in any way prove their involvement with the bombings: Ukraine is notorious for
arresting Russian sympathizers in order to boost its exchange pool for the return of
Ukrainian detainees.®® The exchange itself was arranged in 2019 (i.e. 4 years after the
bombing) within the “Normandy Format” by leaders of France, Germany, the Russian
Federation and Ukraine, under the formula “everyone for everyone”, i.e. all Ukrainian
detainees held by the DPR/LPR were to be exchanged for all persons held by Ukraine
under allegations of pro-Russian (or pro-DPR/LPR) activities.®®? As with Ms Kovtun,
Mr Dvornikov and Mr Tetutskiy were put on the exchange list for purely humanitarian

reasons, as their relatives or other people who personally knew them had complained

686 Explosive Ordnance Guide for Ukraine, GICHD, 2022, pp. 10-12 (Annex 472).

%87 Sm.news, UAF uses MON-50, MON-100 and Claymore on drones (24 December 2022), available at:
https://sm.news/vs-ukrainy-nachali-ispolzovat-na-bespilotnikax-mon-50-mon-100-i-claymore-59590-
u3ts/?ysclid=ldmzva075k431514547 (Annex 87).

%88 Witness Statement of | - | 0 March 2023, 99 19, 22, 23, 26 (Annex 9).

889 Signed Declaration of Volodymyr Dvornikov, Suspect Interrogation Protocol of 26 February 2015 (Memorial,
Annex 223).

69 See Letter of the Commissioner for Human Rights in Donetsk People’s Republic N 4/04-8408 dated 5
December 2022 (Annex 458); Witness Statement of | - | 0 March 2023, 9 26-27 (Annex
9).

691 See Letter of the Commissioner for Human Rights in Donetsk People’s Republic N 4/04-8408 dated 5
December 2022 (Annex 458); Witness Statement of | - | 0 March 2023, 936 (Annex 9).

892 See Letter of the Commissioner for Human Rights in Lugansk People’s Republic N 851 dated 8 December
2022 (Annex 459).
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494,

495.

496.

about their unjustified prosecution, torture and inhumane treatment by Ukraine.5%® After
the high publicity of the Kharkov case, and public statements by Mr Dvornikov and Mr
Tetutskiy about being subjected to torture, it would have been strange if they were not

included in the exchange.
“ATTEMPTED ASSASSINATION” OF ANTON GERASHCHENKO IN KIEV

Ukraine claims that “Ukrainian nationals working with the LPR militants and Russian
intelligence operatives planted a car bomb in an attempt to assassinate Anton
Gerashchenko, a Ukrainian member of Parliament and outspoken critic of Russian

aggression”.%%

The only piece of evidence that according to Ukraine somehow supports the conclusion
that “an LPR leader took actions in the Russian Federation to provide funds for use in the
bombing attack against a Ukrainian member of parliament®® is “recordings made by
Ukrainian intelligence of conversations between Andriy Tyhonov, a member of the LPR,
and Oleksiy Andriyenko, a confidential informant of Ukrainian intelligence, in Andriy
Tyhonov’s apartment in Belgorod, the Russian Federation, during which Tyhonov
referred to the interest of the ‘“Main Intelligence Directorate” in “chasing”

Gerashchenko”.

It is difficult to understand how this recording between unknown persons in an unknown
place and reference by one of them to a “Main Intelligence Directorate” may be
considered as a proof of anything let alone “funds for use in the bombing attack” (which
did not end with anyone being “assassinated”, or detonation of any explosive device, or

anything at all).

Ukraine also refers to Oleksiy Andrienko’s suspect interrogation protocol, in which he
allegedly said quite the same, that was caught on the above mentioned “recording”. At
the same time, it would be worthy to note that Andrienko was held in custody and
interrogated in the premises of the USBU of Kharkov oblast, notorious for its brutal

practice of torturing detainees in order to “beat” confessions out of them. Such practice

%93 Witness Statement of | - | 0 March 2023, 937 (Annex 9).
89 Memorial, 123.

695 Reply, 19278, 280.
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498.

499.

was fully reflected in 2021 OHCHR Thematic report “Arbitrary detention, torture and ill-
treatment in the context of armed conflict in Eastern Ukraine, 2014-2021":
“Among Government actors, the most common perpetrator of arbitrary
detention, torture and ill-treatment was the Security Service of Ukraine
(SBU), which had a large coordinating role in the Anti-Terrorist operation,

and was responsible for investigating crimes of terrorism. At the initial stages

of the conflict, volunteer battalions were also among the regular

perpetrators”.%%

The Kharkov SBU case, examined in Annex I, is particularly emblematic of the impunity
enjoyed by perpetrators. The SBU has consistently denied that its Kharkov premises were
used as an unofficial detention facility from 2014 to 2016, and the few criminal
investigations initiated following complaints of former detainees have not progressed
since 2017. Journalists of Hromadske TV who, in March 2018, produced a documentary
on the Kharkov SBU in which they alleged it was an unofficial detention facility, were
named on the Mirotvorets website as “enemies of Ukraine” and as a result, harassed by

unidentified individuals.®®’

In any event, since Ukraine never provided the Russian Federation with any other
information about the case except the alleged name of the “GRU officer” (which Ukraine
itself admits might be an alias), it is difficult to see what co-operation the Russian
Federation could afford Ukraine in this “case” except checking for all persons with that
name in the Russian Federation, which the Russian Federation did, finding that none of
the three such persons in existence with the name provided had any connection to the

Russian Government or to events in Ukraine.

As far as an attempt to assassinate Mr Gerashchenko is concerned, according to media
reports, citing sources in the SBU, the attempt on Mr Gerashchenko's life was likewise

staged:

“This story has been prepared for a long time. Geraschenko's people prepared
a statement to the SBU about a threat to his life. On the basis of this statement,
Anton Gerashchenko was allocated a guard consisting of two fighters of the
special unit ‘Alpha’. However, according to them, Gerashchenko behaved
quite strangely and did not seem to be a man who feared for his life,” said the
source. However, it immediately became clear to them that Gerashchenko did

6% UN OHCHR Report, Arbitrary Detention, Torture and Ill-treatment in the Context of Armed Conflict in Eastern

Ukraine, 2014-2021 2 July 2021), 192, 4, 13, available at:
https://www.ohchr.org/sites/default/files/Documents/Countries/lUA/UkraineArbDetTorture_RU.pdf.
871bid., 482.
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not really fear for his life, because at the first meeting Gerashchenko said that
he would personally call the fighters when he considered it necessary. You
should agree that this is strange behavior for a man who fears an assassination
attempt. And at the moment when the SBU was allegedly monitoring the
criminals, there was no action on Geraschenko’s part. That is, he also knew
that it was staged”.%%

500. Other media reported that “the attempt on Mr Gerashchenko's life is being staged to raise
the rating of the “Popular Front”, to blur the eyes against the background of the purchase
of overpriced Japanese cars for the police, to distract attention from the closing of the
Lipetsk factory. Cheap PR campaigns, instead of professionalism and a real fight, are all

that the incumbent authorities are capable of”.5%

501. Taken together with the overall lack of evidence of the Russian involvement in the alleged
“attempted assassination”, those public sources portray the more probable picture of

another staged incident that has no relation to the Russian Federation.
G. “ATTEMPTED ASSASSINATION” OF GORDIYENKO IN ODESSA

502. Ukraine alleges that the bombing attack in Odessa occurred and was coordinated by “a

member of the DPR known as Aleksandr (who also went by “Morpekh”)”.”%

503. Once again, here a “Russian plot” is purportedly uncovered by the SBU, with “evidence”
consisting of “confessions” which refer to a mysterious “representative of Russian secret
services” called “Aleksandr” (not even with a last name this time). The “plot” consisted

of attempting to “assassinate” a target who “miraculously survived” without any injuries.

504. The “weapon” allegedly used in the “assassination” had no links to the Russian
Federation: it was said to be a makeshift, improvised explosive device using a casing of
a TM-62M anti-tank mine.”® This type of anti-tank mines are a Soviet-produced

6%  Ukraina.ru, Gerashchenko Could Stage Attempt on Him (22 January 2017) available at:
https://ukraina ru/20170122/1018184795.html (Annex 88), Sila v Pravde, Attempt on Gerashchenko Was Feign
Staged by SSU and Interior Ministry (22 January 2017) available at: https://x-true.info/50402-pokushenie-na-
geraschenko-inscenirovka-kotoruyu-gotovili-sbu-i-mvd html (Annex 89).

69 Slovo i Delo, Assassination Attempt on Anton Gerashchenko. Was It Real? (23 January 2017) available at:
https://ru.slovoidilo.ua/2017/01/23/kolonka/igor-smaglyuk/pravo/pokushenie-na-antona-gerashhenko.-a-byl-li-
malchik (Annex 92).

700 See Reply, 99281-282, Memorial, 9127-130.

01 Armedconflicts, SOV - TM-62 (protitankovd mina), available at: https://www.armedconflicts.com/TM-62-
antitank-mine-t236984 (Annex 472).
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armament that is in extensive service with the UAF’2 and is also produced outside the
USSR, for example in Bulgaria, Georgia, Poland.®

505. Because Ukraine did not provide any actionable information related to the alleged
assassination, and specifically information as to the persons allegedly involved in that
“plot”, the Russian Federation would be unable to assist Ukraine with “investigating” this

“crime”.
H. DEATH OF VLADIMIR RYBAK

506. With regard to Gorlovka mayor Vladimir Rybak, Ukraine did not provide any compelling
evidence that confirmed the connection between his death and his political views, or the

involvement of the DPR’s militia in this crime.

507. Atthe outset, it should be noted that during Ukraine’s rule, the Donetsk region had a fairly
high level of crime, and in 2013 it was the highest in Ukraine. In particular, in January —
June 2013, 170 intentional murders were committed in the region (the highest rate in the
country). % At the same time, the rate of resolving these murder cases remained
extremely low. In July 2013, first deputy chairman of the Verkhovnaya Rada Committee
on Combating Organized Crime and Corruption Gennadiy Moskal said that 80% of
crimes registered in 2013 remained unsolved by the police.’®

508. Thus, cases of kidnapping, disappearances and/or murders were also not rare in Donetsk
region. For example, on 5 November 2014, Slavyansk City District Court sentenced three
local residents who committed an intentional murder for the purpose of robbing the
victim’s house. After the murder, they dropped the victim's corpse into the Kazenny
Torets River — the same, where Mr Rybak ended his life.”®® Another egregious example

—on 18 March 2014, in the center of Ukrainsk, the Donetsk region, a previously convicted

792 Explosive Ordnance Guide for Ukraine, GICHD, 2022, p. 24 (Annex 472).

7% Armedconflicts, SOV - TM-62 (protitankovd mina), available at: https://www.armedconflicts.com/TM-62-
antitank-mine-t236984 (Annex 472).

704 Tyzhden.ua, Donetsk region has the highest crime rate in Ukraine (11 July 2013), available at:
https://tyzhden.ua/na-donechchyni-najvyshchyj-v-ukraini-riven-zlochynnosti/ (Annex 315).

%5 Tyzhden.ua, Moskal: In the first half of the year, police managed to solve only one in five registered crimes (10
July 2013), available at: https://tyzhden.ua/moskal-za-pershe-pivrichchia-militsiia-spromohlas-rozkryty-lyshe-
kozhen-p-iatyj-zarieiestrovanyj-zlochyn/ (Annex 316).

%6 Slavyansk City District Court, Sentence of 5 November 2014, Case No. 243/3885/14, available at:
https://reyestr.court.gov.ua/Review/41273158 (Annex 438).

Page 193 out of 541



509.

510.

511.

512.

man kidnapped a young woman in the street in a large crowd of people — just in the same
way, Mr Rybak was allegedly kidnapped. The investigation found that the kidnapping
had been ordered by a criminal who was serving time in prison and who had a conflict

with the husband of the kidnapped girl.”"’

In light of the high criminality rate in the region, doubtless exacerbated by ongoing civil
strife and armed conflict, the death of Mr Rybak cannot be seen as a unique occurrence

only explicable by his political opposition to the DPR.

Ukraine misleadingly claims that OHCHR “reported on the shocking political murder of
Volodymyr Rybak, and the role of a leading DPR commander in that crime”.”%® However,
the report in question only mentioned that “Volodymyr Rybak was last seen alive on 17
April, at approximately 6 p.m., on Peremohy Avenue, in the city of Horlivka (Donetsk
region), controlled by the armed groups. According to a witness, unidentified people
forcefully took him to a car and drove away”."® In other words, the OHCHR reported
on what its monitors had heard from a certain unidentified person, which is mere hearsay.
The report also doesn’t contain any evaluation of the story’s plausibility. In fact, the
OHCHR was not capable of examining the ‘testimony’, because such examination would

lie beyond its mandate.

Neither had the OHCHR made any judgments on “the role of a leading DPR commander”
in Mr Rybak’s death. It was just stated in the Report, that “the Main Investigative
Department of the Ministry of Internal Affairs established that all three men were kept at
the premises of the SBU department of the town of Slavyansk. Two commanders of the
armed groups allegedly involved in the death of the victims were charged and put on a

wanted list”.

What remains is Ukraine’s alleged “intercepted telephone conversation”, purportedly
between “DPR commander” Bezler and his subordinate. Ukraine did not provide the

audio recording itself, instead referring the Court to an article in a pulp Russian (sic!)

707 Selidovo City Court of Donetsk region, Sentence of 24 December 2014, Case No. 242/2571/14-k, available at:
https://reyestr.court.gov.ua/Review/42086406 (Annex 476).

%8 Reply, 9284.

99 OHCHR, Accountability for Killing in Ukraine from January 2014 to May 2016 (2016), p. 33, 34, available
at: https://www.ohchr.org/sites/default/files/Documents/Countries/fUA/OHCHRThematicReportUkraineJan2014-
May2016_EN.pdf.
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newspaper. According to the article, the only source of the “intercept” was the SBU.
Interestingly, the article quoted by Ukraine notes that “Bezler is indeed a retired lieutenant

colonel, but of the Ukrainian special forces, not the Russian special forces”.”*°

513. Moreover, the above-mentioned article in the Russian newspaper MK, to which Ukraine

refers in its Memorial, reads as follows:

“To confirm its "suspicions," the SBU released an audio recording of talks in
which Ponomariov, Bezler, and Strelkov discuss Rybak's murder. In
particular, it shows the "people's mayor" of Slovyansk deciding with the head
of Russian saboteurs where to dispose of the corpse. Strelkov asks Ponomarev
to "resolve the issue with the corpse” ("Slava, please resolve the issue with
the corpse. So that they can take him away from us quickly. It stinks here™),
to which he replies: "With the corpse? I'm going to solve the problem of
burying this [cursing].”’*! [Emphasis added].

514. Thus, Bezler, Ponomariov and Strelkov were allegedly discussing how to get rid of Mr
Rybak’s corpse as soon as possible. However, according to Ukrainian investigators’

version of events, Mr Rybak was thrown into water still alive: “According to the press

service of the Ministry of Internal Affairs, “The cause of death of both victims was a
combined body trauma as a result of torture, followed by drowning of the still alive

unconscious victims”."*2 The same can be read from the OHCHR relevant 2016
Report.”*3 One should also keep in mind that Mr Rybak’s corpse was found in the river
on 21 April 2014 and buried by his family three days later, on 24 April 2014. This begs
for the conclusion that the so-called “interception of Bezler’s conversation” — was another

fake among others that Ukraine uses in the present case.”*

10 Memorial, Annex 509, p. 2.

"1 MK.ru. SBU: SBU: Slavyansk ‘people’s mayor’ discussed with Russian GRU officer how to get rid of MP
Rybak's corpse (24 April 2014), available at: https://www mk.ru/incident/article/2014/04/24/1019785-sbu-
narodnyiy-mer-slavyanska-obsuzhdal-s-ofitserom-gru-rf-kak-izbavitsya-ot-trupa-deputata-ryibaka.html  (Annex
381).

"2 Ukrinform, “Batkivshchyna” deputy was brutally tortured by foreign saboteurs before his death (24 April
2014), available at:
https://web.archive.org/web/20140611192438/http://www.ukrinform.ua/ukr/news/deputata_batkivshchini_pered
_smertyu_po_zviryachomu_katuvali_inozemni_diversanti_1931671 (Annex 460).

13 OHCHR, Accountability for Killing in Ukraine from January 2014 to May 2016 (2016), p. 33, 934, available
at: https://www.ohchr.org/sites/default/files/Documents/Countries/fUA/OHCHRThematicReportUkraineJan2014-
May2016_EN.pdf..

14 See above, 9862.
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In any event, the “intercept” as quoted by Ukraine’® only contains a request to “slightly
press” Mr Rybak and take him “further out” from the administration building where he
was “misbehaving”. No mention of killing or torturing Mr Rybak is made; all such claims

(according to Ukraine’s source) are just speculations of the SBU.
The sum of Ukraine’s evidence is thus as follows:

(@) unverified hearsay from an unknown person about how Mr Rybak was “taken” by

“unidentified people”;

(b) unverified claim from the Ministry of Internal Affairs of Ukraine that Mr Rybak
was kept in the SBU Department in Slavyansk;

(c) an alleged seemed-to-be-fake “intercept” produced by the SBU, of a person who,
according to Ukraine’s own source, was a lieutenant colonel of the SBU, asking to
escort Mr Rybak out of the Gorlovka administration building, take him “further
out” and “lightly press him”.

It should be added that, in April 2014, Gorlovka was not under the absolute control of the
DPR militia. The very fact that a manifestly pro-Ukrainian mayor — Mr Rybak — remained
in the city administration building asserts to that; but there is also direct evidence of
Ukraine’s law enforcement agencies still being present in the city. For instance,
according to the Joint State Registry of Judicial Decisions of Ukraine, on the very day of
Mr Rybak’s disappearance, Ukraine’s courts in Gorlovka made more than 200 judicial
decisions including 32 on criminal cases.’*® Such judicial decisions from Gorlovka can
be traced in the Ukrainian Judicial Registry, at least, until July 2014. The latter also
implies that Ukraine’s prosecution authorities, whose participation in hearings of criminal
cases is mandatory, were also present and still performed their duties in Gorlovka.
Ukrainian police, which investigated the Mr Rybak’s death, also was in charge in
Gorlovka. The capacity of Ukraine’s security services to operate in the city thus is more

than possible.

15 Memorial, 945.

16 Central City Court of Gorlovka, Sentence of 18 April 2014, Case No. 253/12580/13-k, available at:
https://reyestr.court.gov.ua/Review/38320990 (Annex 439).
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In light of the above it is not really clear what happened to Mr Rybak, it is very probable
that he fell victim to a crime that was used by the SBU to stage a provocation against the
DPR.

DEATH OF VALERIY SALO AND ALLEGED KILLINGS OF PRO-UKRAINE FARMERS

Ukraine’s attempt to speculate on the deaths of several farmers in Donetsk region in order
to present those tragic cases as a part of an alleged “intimidation campaign” by the

Donetsk people’s militia is completely groundless.

First, it should be noted, that the OHCHR had never established the facts of those killings
in its reports, since criminal investigation is not within its purview. The OHCHR had
mentioned that “on 8 May, the burned body of Valeriy Salo, a farmer and head of a local
cultural organization known as a “Pro-Maidan” activist, was found a day after he had
been abducted by armed persons from his village. There have also been several reports
of killings at checkpoints held by armed groups ..."*" as well as reports of “summary
executions”.”*® To be more precise, the OHCHR had just admitted it was aware of the

fact that Valeriy Salo’s body was found after his alleged abduction by some unnamed

armed persons, and had also received several reports of killings and executions from

unnamed witnesses. Thus, the OHCHR had not established the fact that such “summary

executions” had taken place indeed and Valeriy Salo’s death was one of those alleged

“executions”.

Second, It follows from the OHCHR Report of 15 June 2014 that several unknown armed
men in camouflage entered Salo’s house and took him away to an unknown destination,
after which his body was found. Thus, it is not clear what the motive behind the crime
was: it may well have been a common crime committed for personal reasons, for the
purposes of extortion or as a result of a business conflict. That time of political instability
with many radicals on the loose was characterized by the highest crime rate in Ukraine
and incidents like the one that happened to Mr Salo were not uncommon among farmers

and private entrepreneurs.

7 OHCHR, Report on Human Rights Situation in Ukraine (15 June 2014), 9209, available at:
https://www.ohchr.org/sites/default/files/Documents/Countries/fUA/HRMMUReport15June2014.pdf.

718 |pid., §210.
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522. For instance, in August 2016, in the Dnepropetrovsk region, unknown persons kidnapped
a 64-year-old farmer by stopping his car on the highway. The farmer’s wife explained
that “the farm was subject to constant raider attacks. A week ago, 40 people came with
weapons, attacked the mechanized site, and took the sprayer for the fields. The police
did not react in any way”.”*® In August 2017, in the village of Matveevka, Volnyansky
district, Zaporozhye region, unknown persons in balaclavas broke into the house of a local
farmer, tied up the owners and stole a safe with $500 thousand.”®® In 2018 in the Kharkov
region, a farmer after another argument over debts and financial obligations, decided to
kidnap his business partner and kill him after the victim would sign over his assets to
him.”2! Ukrainian investigators have never qualified these cases as political and/or DPR-

related.

523. Such crimes still happen in Ukraine. Thus, on 23 March 2022, a group of young men
stole a tractor and a trailer with grain from a farm in the Velikiy Burluk district of Kharkov
region. The owner and his two employees began to chase the thieves. The young men
left the tractor and fled. However, they soon returned to take revenge. They ambushed
the farmers in the village. As soon as the car drove into the village, they shot at it with
automatic weapons they had taken from a broken military convoy. Later, they took the
car to another place and set it on fire along with the three victims, simulating death as a

result of shelling.”??

524. Third and finally, on 2 May 2014, just a few days before Valeriy Salo’s death, Ukrainian
radicals and Neo-Nazi committed one of their gravest crimes — burning 48 people in
Odessa Trade Union House. Ukraine never admitted that the 42 burned bodies and six
bodies with gunshot wounds found in the Odessa Trade Union House were part of a
campaign by Ukrainian neo-Nazis of “immersing civilians in horror”. Moreover,

Ukrainian authorities, at first, prosecuted the victims of this atrocity instead of the real

19 Gazeta.ua, Farmer Was Kidnapped from His Car in the Middle of the Road (19 August 2016), available at:
https://gazeta.ua/articles/np/_fermera-vikrali-z-mashini-posered-trasi/718318 (Annex 382).

20 Interfax-Ukraine, Farmer was robbed at night in Zaporozhskaya Oblast (8 August 2017), available at:
https://interfax.com.ua/news/general/440950 html (Annex 383).

721 Kharkov Region Prosecutor’s office’s website, Prosecufor’s Office prevents contract killing of farmer (photos,
video) (10 December 2018), available at:
https://khar.gp.gov.ua/ua/news html?_m=publications& c=view& t=rec&id=241335 (Annex 461).

722 ykraine National Police Facebook account, The National Police of Ukraine’s Press-service (6 April 2022),
available at: https://www.facebook.com/watch/?v=1113881682488692 (Annex 462).
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perpetrators, which are still unpunished.”?® Ukraine also never considered as a “campaign
of immersing civilians in horror” the burned bodies of a Russian photo-correspondent
Andrey Stenin and his two fellow colleagues and two locals, found in a burned car in

August 2014 in the Donetsk region.’?*

* kx *

Consequently, Ukraine’s own evidence on each of these alleged “bombings” and
“killings” consists of confessions obtained under duress, unreliable or contradictory
evidence and, on closer scrutiny, reveals nothing more than ordinary crimes and/or staged
incidents arranged by the SBU to try to implicate the DPR and LPR.

In any event, as the Russian Federation has established in the Counter-Memorial and this
Rejoinder, Ukraine has failed to demonstrate that the only inference that could reasonably
be drawn from the killing and ill-treatment of particular individuals is that the perpetrators
acted with the specific purpose to intimidate “a population” at large. In particular,
Ukraine has not explained how those killings and acts of ill-treatment (and the
accompanying psychological effect) rise beyond so-called “ordinary crimes” so as to fall

within the definition of “terrorist” acts.

2 Hromadske, Odessa Tragedy: Why the Court Acquitted the “Anti-Maidan Activists” (22 September 2017),
available at: https://hromadske.ua/posts/odeska-trahediia-sud-vypravdav-antymaidanivtsiv (Annex 384).

24 RIA Novosti, Investigative Committee reveals new details of investigation into Andrei Stenin's death (2 August
2017), available at: https://ria.ru/20170802/1499592355.html (Annex 385).
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VIII. THE RUSSIAN FEDERATION DID NOT BREACH ITS SPECIFIC

527.

528.

529.

530.

OBLIGATIONS UNDER THE ICSFT

This chapter responds to Chapter 8 of Ukraine’s Reply and shows that, contrary to what
Ukraine argues, the Russian Federation did not breach its specific obligations under
Articles 8, 9, 10, 12 and 18 of the ICSFT. Before analysing each of these specific

obligations, three introductory comments are in order.

First, the Court will need to proceed to decide whether the Russian Federation breached
its specific obligations under the ICSFT only if it finds that a terrorism-financing offence

within the meaning of the ICSFT has occurred. In particular, the Court first needs to

95725 29726

reject the Russian Federation’s interpretation of “intent”, “knowledge” '~ and “funds
and accept Ukraine’s assessment of the facts.”?” If, on the contrary, the Court agrees with
the Russian Federation on these issues, then no terrorism-financing offence has occurred

and thus no specific obligations under the ICSFT have been triggered in this Case.

Second, Ukraine confuses two evidentiary standards. As the Russian Federation already
explained on the basis of the Bosnia Genocide case,’?® Ukraine must provide “fully
conclusive evidence” of a terrorism-financing offence to trigger the Russian Federation’s
responsibility under the ICSFT. This is the standard of proof that any applicant State
must fulfil when it pursues a claim under the ICSFT.

Ukraine rejects this standard and suggests that the Court should instead apply, at least as
regards specific obligations under the ICSFT, the lower standards of “sufficient
evidence”, “reasonable basis to believe” or even “reasonable suspicion” that a terrorism-
financing offence has occurred or is occurring.”?® However, these standards operate on a
different level: they do not apply to establishing whether a State Party to the ICSFT
breached its obligations. Instead, they are addressed to competent bodies of State Parties,
which must, for example, furnish such “sufficient evidence” in their MLAT requests.

Thus, even if Ukrainian authorities had provided the Russian authorities with “sufficient

725 See Chapter 111 above.

726 See Chapter IV above.

727 See Chapters V-VII above.

728 See above, 136-41; see also Counter-Memorial (ICSFT), §13.
729 Reply, 9948, 61, 328.
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evidence” of a terrorism-financing offence as part of a proper MLAT request, which they
had not, Ukraine must still provide this Court with “conclusive evidence” of terrorism-
financing to establish that the Russian Federation breached its specific obligations under
the ICSFT by failing to process that MLAT request.

In any case, Ukrainian authorities failed to comply even with lower evidentiary standards
or provide the Russian authorities with “sufficient information” on terrorism-financing
offences and conspicuously avoided any references to the ICSFT or terrorism-financing
in their requests. The Russian Federation will demonstrate this in respect of each note

verbale and MLAT request below.

Third, as noted earlier, the Russian Federation’s specific obligations under the ICSFT
became the focus of Ukraine’s case only very recently. In the Memorial, Ukraine’s
principal case was the Russian Federation’s responsibility for financing terrorism.
However, the Court found that “[t]he financing by a State of acts of terrorism... lies
outside the scope of the Convention.””*® Due to this adverse finding, Ukraine had to
change its strategy and concentrate in the Reply on the Russian Federation’s alleged
failure to cooperate and assist. Such a shift causes the Russian Federation to provide a

more detailed response on these issues in this Chapter.

ARTICLE 8: THE RUSSIAN FEDERATION DID NOT VIOLATE ITS OBLIGATION TO TAKE
APPROPRIATE MEASURES TO IDENTIFY, DETECT AND FREEZE OR SEIZE FUNDS USED

FOR TERRORISM FINANCING

Article 8 of the ICSFT contains an obligation to “take appropriate measures ... for the
identification, detection and freezing or seizure” of funds used for terrorism-financing.
Ukraine’s arguments on this Article have not changed in the Reply as compared to the
Memorial and remain wrong in two respects: Ukraine improperly reads the “reasonable
suspicion” standard into the text of Article 8 (i); and none of Ukraine’s Notes Verbales

pass even this artificially lowered standard (ii).

730 Judgment of 8 November 2019, 959.
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Article 8 does not incorporate the “reasonable suspicion” evidentiary standard

Ukraine does not dispute anywhere in the Reply that there is no textual support to
incorporate the “reasonable suspicion” standard of proof into Article 8. Ukraine also
ignores the Russian Federation’s arguments that the context of Article 8 does not support

such incorporation either:

(@) Unlike Articles 9 and 10, Article 8 does not use the qualifier “alleged [use of funds
for the purpose of terrorism-financing]”. This means that Article 8 requires
concrete evidence of terrorism-financing to freeze or seize funds.”*! Ukraine tacitly
admits this distinction in its own submissions on Articles 9 and 10, where it states
that the qualifier “alleged [offender]” sets a lower evidentiary standard than what

Article 8 requires.”?

(b) Unlike Article 8, Article 18 expressly refers to the “reasonable suspicion” standard
regarding inquiries about the identity of a person involved in the terrorism-
financing offence. The drafters of the ICSFT were thus aware of and used this
standard where they intended it to apply, but deliberately chose not to use it in the

context of Article 8.

Ukraine also ignores the Russian Federation’s arguments that the freezing or seizure of
assets is a serious invasion of the property rights of a person, which can have a significant
negative impact on normal economic life and freedom of capital movement, and which
the authorities thus cannot apply on a mere “suspicion”.”® The ICSFT drafters must have
thought it necessary to provide for such a drastic measure because they repeatedly
recognised terrorism-financing as a grave matter.”3* However, as the Court stated in the
Bosnia Genocide case, the evidential standards in grave matters are always heightened to
the level corresponding to the gravity involved.”® Thus, the seriousness of the measures
provided for in Article 8 leave no room for their application on a mere “reasonable

suspicion”.

731 Counter-Memorial (ICSFT), 9523(a).

32 Reply, 9338.

733 Counter-Memorial (ICSFT), §523(b).

73 See the Preamble (“Considering...”), Articles 4(b) and 10(1) of the ICSFT.

35 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, I.C.J. Reports 2007 (I), p. 90, 9210.
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536. Instead of engaging with these arguments, Ukraine continues to rely on its previous
sources: (a) Mr Wainwright’s letter to the Chair of the Counter-Terrorism Committee, (b)

the FATF Recommendations and (c) the Russian law on combating terrorism-financing.

537. Ukraine does not dispute that Mr Wainwright’s letter does not purport to give a
comprehensive interpretation of Article 8(1) of the ICSFT and only aims to provide
guidance on the implementation of UN Security Council Resolution 1373.

538. Indeed, the letter provides that:

“One means of providing legal authority for the freezing (or, indeed,
forfeiture) of assets is for the identification of the persons and entities whose
assets are to be frozen by including their names in a list, whether sanctioned
by the Security Council or compiled by the State concerned, that is given legal
force by legislation. It should be noted that neither sub-paragraph 1(c) of the
Resolution nor Article 8 of the Convention mandates the use of lists. Their
value in the implementation of the Resolution lies in the fact that they can be
adopted quickly by countries having no first-hand knowledge of the identity
of terrorist groups identified elsewhere and they eliminate the need for proof
of actual involvement.””® [Emphasis added]

539. Thus, Mr Wainwright expressly recognised “the need for proof of actual involvement” in
terrorist activities for the freezing or seizure of assets, but then offers one exception —
“that neither... Article 8 of the Convention mandates ” — in the form of a list made either
by the UN Security Council or the State concerned, “that is given legal force by
legislation”. As the Russian Federation has shown, the DPR and LPR have never been
on any such list of terrorist groups.”’ Furthermore, the “State concerned” is clearly the
State performing the freezing, so according to Mr Wainwright’s letter, for the Russian
Federation such a list could only come from the UN Security Council or from the Russian

Federation’s own legislation — not from any foreign, including Ukrainian, sources.

540. Mr Wainwright’s letter also provides that:

“However, lists of that kind are of little use where the authorities of a country
have evidence supporting a reasonable suspicion that a person or group
hitherto unknown or operating under a new name is actually engaged in
activities in support of terrorism.”

73 JW. Wainwright, Letter to the Chairman of the Counter-Terrorism Committee, 12 November 2002, 6
(Memorial, Annex 281).

737 See above, 9103.
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541.

542.

543.

544,

It follows that when Mr Wainwright writes of “evidence supporting a reasonable
suspicion that a person or group ... is actually engaged in activities in support of
terrorism”, he does not introduce a different evidentiary standard but merely refers to the

above-mentioned “proof of actual involvement”.

Thus, read properly, Mr Wainwright’s letter demands proof of actual involvement in
terrorist activities for the freezing or seizure of assets as well, contrary to what Ukraine

suggests.

In addition, while Ukraine focuses solely on the “efficiency” of asset freezing, it
disregards concerns expressed by the Counter-Terrorism Committee about the boundaries
of these actions. Mr Wainwright himself acknowledges that freezing and forfeiture of
assets are “subject to the constitutional and other legal constraints applicable in a State”,
and even “the most effective means possible” are “subject to safeguards”.”® Similarly,
Article 8(5) of the ICSFT provides that such measures “shall be implemented without

prejudice to the rights of third parties acting in good faith”.

Another obvious exception to asset-freezing measures is humanitarian aid, which is well

documented in the resolutions of the UN Security Council. For example:

(@ InResolution 1844 (2008), the UN Security Council decided that a freeze on assets
of designated entities threatening the peace, security or stability of Somalia will not
apply to the payment of funds, other financial assets or economic resources
necessary to ensure the timely delivery of urgently needed humanitarian assistance

in Somalia.”®®

(b) In Resolution 2462 on terrorism financing, the UN Security Council urged States,
“when designing and applying measures to counter the financing of terrorism, to
take into account the potential effect of those measures on exclusively humanitarian
activities, including medical activities, that are carried out by impartial

humanitarian actors in a manner consistent with international humanitarian law””.”

738 JW. Wainwright, Letter to the Chairman of the Counter-Terrorism Committee, 12 November 2002, 96, 8
(Memorial, Annex 281).

39 UN Security Council, Resolution 1844 (2008), 20 November 2008, 48.
740 UN Security Council, Resolution 2462 (2019), 28 March 2019, §24.
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545.

546.

547.

548.

As shown below, Ukraine’s allegations of terrorism-financing concerned primarily

humanitarian aid by private individuals to the DPR and LPR."#

Ukraine also wrongly asserts that the Russian Federation “attempts to downplay the
significance of FATF recommendations”.”* In fact, the Russian Federation has never
disputed their significance in general, but it has drawn the Court’s attention to the FATF’s
statement that its Recommendations aim to “complement the obligations in the context
of the United Nations Security Council [...] resolutions”’* and not States’ obligations
under the ICSFT. Ukraine does not provide any substantive response to this. Thus, the

FATF Recommendations are inapposite to interpretation of Article 8 of the ICSFT.

With respect to the Russian law on combating terrorism-financing, it must be noted that
Russian laws are irrelevant for purposes of interpreting the Russian Federation’s
obligations under the ICSFT in the same way as the FATF Recommendations are. A State
Party’s domestic regime may set a different (stricter or more relaxed) evidentiary standard

as to the freezing of funds that complements the one existing under the ICSFT.

Ukraine attempts to bootstrap its reliance on Russian law by observing that Article 8
expressly mentions “domestic legal principles”. But such reference is misplaced for

several reasons:

(@ “Domestic legal principles” are not incorporated into the ICSFT but form part of

the State Party’s national law and are thus not subject to the Court’s jurisdiction.

(b) “Domestic legal principles” do not refer to any specific laws such as the Russian
law on combating terrorism financing. The term “legal principles”, as opposed to
“legislation” or “law”, refers to fundamental tenets or general rules of law that exist
in the State and that its authorities will have to consider when “taking appropriate
measures” under Article 8. For example, the FATF commentary to its
Recommendation 5 interprets the same term “domestic legal principles” in Article

5 of the ICSFT as “fundamental principles of domestic law ... this is a very narrow

41 See below, 99554-555.
742 Reply, 9328, fn 603.

73 Counter-Memorial (ICSFT), §524(b), citing FATF, Special Recommendation III: Freezing and Confiscating
Terrorist Assets, Text of the Special Recommendation and Interpretative Note, October 2001, 43 (Memorial,
Annex 360).
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concept which is limited to principles expressed within a national Constitution (or
equivalent document) or binding decisions of the country’s highest court.”’** In
contrast, where the ICSFT drafters intended to refer to specific laws of the State
Party, they used different language such as “domestic law” or “domestic

legislation” rather than “domestic legal principles”.’*

(c) The drafting history of Article 8 confirms the difference between “domestic law”
and “domestic legal principles”. During treaty negotiations, some States were
concerned that the ICSFT would require them to adopt measures that would be
contrary to their established legal order. To avoid this risk, the drafts first debated
inserting a separate “savings clause” that would allow States Parties to subject the
application of measures under ICSFT to “fundamental legal principles” existing in
their respective legal order. Subsequently, however, they found that they would
achieve the same effect by inserting a qualifier “in line with its domestic legal
principles” into the wording of paragraphs (1) and (2) of Article 8. The purpose of
this wording is, accordingly, completely opposite to what Ukraine suggests: rather
than incorporating provisions of domestic law into the ICSFT, it serves to prevent

alien legal concepts from upsetting the States’ respective established legal order.#®

(d) Ukraine itself takes an opposite approach and inconsistently alleges that its own
domestic laws are irrelevant to this Case. For example, when Ukraine complains
that the Russian Federation failed to fulfil the MLAT requests under Article 12 of
the ICSFT, Ukraine argues that whatever criminal taxonomy Ukrainian authorities
employed in their MLAT requests under its domestic criminal code are “an internal
matter for Ukraine, and not a concern of Russia’s”."*

549. Finally, Ukraine tellingly does not cite the relevant provisions of the Russian law on

combating terrorism-financing.”#® In reality, this law does not use the language of

44 EATF Guidance: Criminalising Terrorist Financing, Recommendation 5, October 2016, 968.
45 See, for example, Avrticles 6, 18(1), 19, 22 of the ICSFT.

6 UN General Assembly, Sixth Committee (54th session), Report of the Working Group, 12 November 1999,
UN Doc A/C.6/54/L.2, p. 73.

747 Reply, §317.

8 Instead, Ukraine relies on a questionable secondary source (Reply, Annex 62) — a short journal article that was
written by two junior employees of Rosfinmonitoring in their personal capacity, who did not even quote the text
of the relevant law and loosely paraphrased its contents.
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“reasonable suspicion”, but rather authorises asset-freezing only where there are

“sufficient grounds to suspect that a person or entity participates in terrorist activity”.

550. The standard of ““sufficient grounds to suspect” is a different and much stricter stan