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Chapter 1 

INTRODUCTION 

1. This Written Statement is filed pursuant to the Court’s Order of 14 July 

2017 concerning the request for an advisory opinion made by the General 

Assembly of the United Nations in its Resolution 71/292 of 22 June 2017. 

 - Cf. Annex 1. - 

 

2. The following introductory chapter will briefly discuss the origin of the 

present request for an advisory opinion since this will provide information 

pertinent to the terms and scope thereof. It will also outline the structure 

of the present written statement. 

 

A. Origin of the request 

3. The background of the current request for an advisory opinion currently 

pending before the Court stems from Mauritius’ struggle for independence. 

Mauritius, a British colony since 1810, gained independence in 1968. 

However, the status under international law of the Chagos archipelago, 

which formed part of Mauritius during this period, has been a matter of 

dispute between Mauritius and the United Kingdom ever since. 

 

4. A number of General Assembly resolutions have dealt with the matter of 

Mauritius and the international legal status of the Chagos archipelago. Based 

on its Resolution 1514 (XV), the General Assembly in its Resolutions 2066 

(XX), 2232 (XXI) and 2357 (XXII) specifically considered the 

decolonization process with respect to the Chagos archipelago. 

 

5. Notwithstanding these Resolutions, the two States, i.e. the United Kingdom 

and Mauritius, have so far not agreed on a solution as to the future 

international legal status of the Chagos archipelago. 
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6. Already in 2016, a request for an advisory opinion, to be eventually 

submitted by the General Assembly, had been filed with the General 

Assembly. However, the decision to request such an opinion was postponed 

due to the ongoing negotiations between the two States. 

  - Cf. UN Doc. A/71/142. - 

 

7. On 22 June 2017 draft General Assembly Resolution A/71/L.73 was tabled 

by Congo on behalf of the African regional group. This draft resolution was 

intended to implement an initiative by Mauritius. 

 

8.  It ought to be noted in this regard that, as was confirmed by the Court in its 

advisory opinion on the ‘Accordance with international law of the unilateral 

declaration of independence in respect of Kosovo’, it is the underlying 

intention of the sponsor of a draft resolution aiming to submit a request for 

an advisory opinion to the Court which is of particular relevance in 

determining the content, meaning and scope of such a request. 

- Cf. ICJ, Accordance with International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, ICJ Reports 2010, p. 403 at 424, para. 53. - 

 

9. In the case at hand, it was already prior to the date on which the General 

Assembly was formally seized with the draft resolution that the Permanent 

Representative of Mauritius had made it clear, in a letter to the Permanent 

Representative of Germany dated 30 May 2017, 

  - Cf. Annex 2. - 
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that the advisory opinion to be requested by the General Assembly 

 

“(…) will contribute to the work of the General Assembly in the exercise of 

its powers and functions in relation to Chapters XI to XIII of the Charter of the 

United Nations.” 

- Ibid., para. 3; emphasis added. - 

 

10. It is Germany’s understanding that mutatis mutandis identical letters have been 

sent by Mauritius to all other member States of the United Nations. On the 

same occasion Mauritius also submitted an Aide-Mémoire to Germany, 

   - Cf. Annex 3. - 

 

 in which it stressed that the sole rationale for the envisaged advisory 

opinion to be eventually rendered by the Court was the General 

Assembly’s 

   

   “(…) direct institutional interest in the matter.” 

   - Ibid., p. 7, para. 12. - 

  

11. This position was repeated by the representative of Mauritius during the 

debate of the General Assembly leading to the adoption of General 

Assembly Resolution 71/292. Mauritius again described the draft resolution 

as aiming at the exercise of the General Assembly’s competences. As 

Mauritius’ representative then stated: 

 

  “(…) Consequently, as there is no prospect of any end to the 

colonization of Mauritius, the General Assembly has a continuing 

responsibility to act. (…) It is fitting for the General Assembly to fulfil 

that function on the basis of guidance from the International Court of 

Justice (…). An advisory opinion would no doubt contribute significantly to 
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the work of the General Assembly in fulfilling its functions under Chapters XI to 

XIII of the Charter of the United Nations.” 

  - Statement by Mauritius, UN Doc. A/71/PV.88, p. 7; emphasis 

added. - 

 

12. The statement of the representative of Congo, formally introducing the draft 

General Assembly resolution on behalf of the African regional group, 

similarly made clear, and thus confirmed, that the aim of the requested 

opinion was to help the General Assembly in exercising its competences 

under the Charter of the United Nations. As the representative of Congo put 

it: 

 

  “As everyone is aware, the right to self-determination and the 

completion of the decolonization process continue to be a central 

concern of the United Nations as a whole. That is why we firmly 

believe that the United Nations would benefit from the guidance of a [sic!] 

principal judicial organ of the United Nations (…). An advisory opinion of 

the International Court of Justice would assist the General Assembly in its 

work (...).” 

  - Statement by Congo on behalf of the African regional group, UN 

Doc. A/71/PV.88, p. 6; emphasis added. - 

 

13. It was in light of these statements, and in light of Mauritius’ own position on 

the limited function of the advisory opinion to be eventually rendered, that 

the General Assembly then, by majority, decided to request the advisory 

opinion now pending before the Court. The General Assembly thus did so 

in order to enlighten the General Assembly itself on how to exercise its own 

competences under the Charter, rather than to address other, bilateral 

aspects of the overall situation. 
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B. The Court’s Order of 14 July 2017 

14. The text of the resolution, as adopted by the General Assembly, was 

thereafter transmitted to the Court under cover of a letter from the 

Secretary-General dated 23 June 2017. On 28 June 2017, the Registrar gave 

notice of the request for an advisory opinion to all States entitled to appear 

before the Court. 

 

15. By its Order of 14 July 2017, the Court then decided that the United 

Nations and its member States are considered likely to be able to furnish 

information on the question submitted to the Court. It fixed 30 January 

2018 as the time-limit for the submission of written statements, and 

16 April 2018 as the time-limit for the submission of written comments on 

the other written statements. 

 

16. It is in light of this request by the Court that Germany respectfully submits 

this written statement in order to provide the Court with Germany’s legal 

position on the request made, namely on the scope and content thereof. 

 

17. It ought to be noted, however, that in this written statement Germany is 

not taking a position as to the merits of the request. Hence, Germany is not 

providing answers relating to the substance of the questions put to the 

Court. Rather, it will limit itself to the various, and indeed fundamental, 

questions that arise with regard to the exact scope of the request, and how 

the Court ought to interpret this request submitted by the General 

Assembly. 

 

18. Germany is hereby mindful of the Court’s judicial function when dealing 

with a request for an advisory opinion under Art. 96 of the Charter of the 

United Nations, the Court being the principal judicial organ of the United 

Nations. 
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19. At the same time, Germany respectfully reserves its right to provide 

written comments on written statements made by other member States of 

the United Nations, as contemplated by the Court’s above-mentioned 

order, including with regard to issues not yet addressed in this written 

submission. 

 

 

C. Terms of the Present Request 

20. In its Resolution 71/292, the General Assembly decided, in accordance 

with Article 96 of the Charter of the United Nations, to request the Court, 

pursuant to Article 65 of the Court’s Statute, to render an advisory opinion 

on the following two questions: 

 

(a) “Was the process of decolonization of Mauritius lawfully 

completed when Mauritius was granted independence in 1968, 

following the separation of the Chagos Archipelago from Mauritius 

and having regard to international law, including obligations reflected 

in General Assembly Resolutions 1514 (XV) of 14 December 1960, 

2066 (XX) of 16 December 1965, 2232 (XXI) of 20 December 1966 

and 2357 (XXII) of 19 December 1967?”; 

(b) “What are the consequences under international law, including 

obligations reflected in the above-mentioned resolutions, arising from 

the continued administration by the United Kingdom of Great Britain 

and Northern Ireland of the Chagos Archipelago, including with 

respect to the inability of Mauritius to implement a programme for 

the resettlement on the Chagos Archipelago of its nationals, in 

particular those of Chagossian origin?” 
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D. Structure of Germany’s Written Statement 

21. Germany’s written statement consists of six chapters. 

 

22. After this introductory chapter, Chapter 2 of Germany’s written statement will 

address some more general issues regarding the exercise of the Court’s 

jurisdiction in general, and as far as advisory proceedings are concerned in 

particular. Germany will do so having taken full cognizance of the Court’s 

jurisprudence concerning the Court’s discretion in exercising its advisory 

jurisdiction. 

 

23. In this context, Germany wishes to invite the Court to focus in its advisory 

opinion on the task of enlightening the General Assembly as to the latter’s 

own tasks in the process of decolonization. 

 

24. Chapter 3 will then address more technical and specific issues as to the 

relationship between the Court and the requesting organ, noting in particular 

that the General Assembly as the requesting organ, on the one hand, and the 

Court, on the other hand, are acting within the framework of the concept of 

‘functional cooperation’. This analysis will support the understanding that 

requests for advisory opinions submitted by the General Assembly are 

meant to further the work of the requesting organ, rather than to decide 

bilateral disputes. 

 

25. Chapter 4 in turn deals with the Court’s competence in general to interpret 

requests for advisory opinions submitted to the Court. It will be shown that 

the Court, time and again, has made use of its power to interpret requests 

submitted to it in order to determine the exact scope and meaning of a 

request. 
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26. Chapter 5 will then further consider what consequences follow from these 

findings when providing the General Assembly with an answer to the 

questions contained in General Assembly resolution 71/292, now pending 

before the Court. 

 

27. Chapter 6 will briefly summarize Germany’s arguments and will also contain 

Germany’s submissions in the proceedings at hand. 
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Chapter 2 

GENERAL CONSIDERATIONS 

28. Germany has always been, and continues to be, a fervent supporter of the 

judicial settlement of international disputes in general, and of the Court in 

particular. Germany is one of those 73 States that have submitted 

declarations under Art. 36, paragraph 2, of the Statute of the Court. 

Germany has also frequently appeared before the Court as applicant, 

- Cf. ICJ, Fisheries Jurisdiction (Federal Republic of Germany 

v. Iceland), ICJ Reports 1972, p. 30; ICJ, LaGrand (Germany 

v. United States of America), ICJ Reports 2001, p. 466; ICJ, 

Jurisdictional Immunities of the State (Germany v. Italy; Greece 

intervening), ICJ Reports 2012, p. 99. – 

   

as respondent, 

- Cf. ICJ, Legality of Use of Force (Serbia and Montenegro v. 

Germany), Preliminary Objections, Judgment, ICJ 

Reports 2004, p. 720; ICJ, Certain Property (Liechtenstein v. 

Germany), Preliminary Objections, Judgment, ICJ Reports 

2005, p. 6. - 

as well as in cases brought before the Court under a special agreement. 

- Cf. ICJ, North Sea Continental Shelf (Federal Republic of 

Germany/Netherlands; Federal Republic of 

Germany/Denmark), Judgment, ICJ Reports 1969, p. 3. - 

 

29. Germany even appeared before the Court prior to becoming a member of 

the United Nations. It has moreover also regularly submitted statements in 

advisory proceedings brought before the Court. 

- Cf. Legality of the Threat or Use of Nuclear Weapons, Letter 

dated 20 June 1995 from the Ambassador of the Federal 

Republic of Germany, together with Written Statement of the 
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Government of the Federal Republic of Germany (20 June 

1995); Legality of the Use by a State of Nuclear Weapons in 

Armed Conflict, Written Statement of the Government of the 

Federal Republic of Germany (20 September 1994); Difference 

Relating to Immunity from Legal Process of a Special 

Rapporteur of the Commission of Human Rights, Written 

Statement of the Government of the Federal Republic of 

Germany (5 October 1998); Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territories, 

Letter dated 29 January 2004 from the Ambassador of the 

Federal Republic of Germany to the Netherlands, together with 

the Statement of the Government of the Federal Republic of 

Germany (30 January 2004); Accordance with International law 

of the unilateral declaration of independence in respect of 

Kosovo, Written Statement of Germany (17 April 2009). - 

 

30. It is in light of this support of the Court’s work and its role within the 

international legal system that Germany wishes to voice its concerns with 

regard to the way in which the current proceedings might be understood, 

namely as having as their object the hearing and adjudication of a bilateral 

dispute. 

 

31. At the same time, Germany fully recognizes the role of the United Nations in 

general, and that of the General Assembly in particular, in the process of 

decolonization. Germany commends the General Assembly’s work in the 

said field, and specifically when it comes to further developing international 

law on the matter. This work of the General Assembly over the years has 

been particularly instrumental in furthering and bringing about the historic 

process of decolonization. 
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32. Nevertheless, the question arises of whether the General Assembly had 

wanted to submit to the Court, by way of a request for an advisory opinion, 

a broad request, the very subject-matter of which is an ongoing bilateral 

dispute between two member States of the United Nations. As will be 

shown in more detail, it cannot be assumed that this was the goal of the 

General Assembly when it submitted the request for an advisory opinion 

now contained in General Assembly Resolution 71/292 of 22 June 2017. 

 

33. This concern regarding the scope of the request, which should not be 

interpreted in an overstretched manner, is even more relevant for the 

following two mutually reinforcing reasons. 

 

34. Firstly, the Court cannot decide on the bilateral dispute which forms the 

background of the request for an advisory opinion under its contentious 

jurisdiction, given the overarching principle of consent which governs the 

exercise of the Court’s contentious jurisdiction. 

- Cf. on that foundational principle inter alia ICJ, Certain Phosphate 

Lands in Nauru (Nauru v. Australia), Preliminary Objections, ICJ 

Reports 1992, p. 240 at 260, para. 53; ICJ, Armed Activities on the 

Territory of the Congo (New Application: 2002) (Democratic 

Republic of Congo v. Rwanda), Jurisdiction and Admissibility, 

Judgment, ICJ Reports 2006, p. 6 at 36, para. 88; ICJ, Application of 

the Convention on the Prevention and Punishment of the Crime of 

Genocide (Croatia v. Serbia), Preliminary Objections, Judgment, ICJ 

Reports 2008, p. 412 at 423, para. 33; Application of the International 

Convention on the Elimination of All Forms of Racial Discrimination 

(Georgia v. Russia Federation), Preliminary Objections, Judgment, ICJ 

Reports 2011, p. 70 at 124-126, para. 131. - 
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35. Secondly, Mauritius had already attempted to have the bilateral issues 

underlying the present request for an advisory opinion now made by the 

General Assembly decided upon by an arbitral tribunal under Annex VII to 

the United Nations Convention on the Law of the Sea (UNCLOS). 

- Cf. PCA, Chagos Marine Protected Area Arbitration (Mauritius v. 

United Kingdom), Award of March, 18 2015. - 

 

36. Yet, as confirmed by the said decision, as of today neither the Court nor any 

other international court or tribunal has jurisdiction to entertain the bilateral 

dispute between Mauritius and the United Kingdom concerning the legal 

status of the Chagos archipelago. 

 

37. The apprehension that an unduly extensive reading of a request might lead to 

a circumvention of the principle of consent, and alter the relationship 

between the limits of the Court’s contentious jurisdiction on the one hand 

and the exercise of its advisory jurisdiction on the other, has also been 

expressed, albeit only indirectly, as early as 1951 in the Court’s advisory 

opinion on ‘Reservations to the Convention on the Prevention and 

Punishment of the Crime of Genocide’. 

 

38. There, the Court confirmed that the existence of a jurisdictional basis for 

deciding the matter as part of a contentious case does not bar it from 

exercising its advisory jurisdiction as well. As the Court then put it: 

 

“The existence of a procedure for the settlement of disputes, such as 

that provided by Article IX [Genocide Convention], does not in itself 

exclude the Court’s advisory jurisdiction, for Article 96 of the Charter 

confers upon the General Assembly and the Security Council in 

general terms the right to request this Court to give an Advisory 

Opinion (…)” 
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 - ICJ, Reservations to the Convention on Genocide, Advisory 

Opinion, ICJ Reports 1951, p. 15 at 20. - 

 

39. Where, however, as in the case at hand, the opposite is true, and the Court 

clearly lacks jurisdiction ratione materiae when it comes to its contentious 

jurisdiction, and the matter cannot be brought before any other international 

court or tribunal as part of a contentious case either, it cannot be presumed 

that the General Assembly wanted to circumvent those limitations, even 

though it was fully aware of them. 

 

40. Rather, it should be assumed that the General Assembly’s sole aim was to be 

informed by the Court of the legal parameters of its own possible future 

actions. Were it otherwise the Court would clearly run the risk of facing a 

significant number of requests for advisory opinions, the actual aim of which 

might be to obtain a decision on legal issues pending between two States. 

 

41. As a matter of fact, if the Court were not to limit its advisory jurisdiction in 

such a manner, and hence restrictively interpret the current request, it might 

in the future be faced with situations where an attempt is first made to bring 

a matter before the Court as a contentious case, and where later – once the 

Court has decided it lacks jurisdiction under Art. 36 of the ICJ Statute – the 

General Assembly or the Security Council might then bring the very same 

issue before the Court under Art. 96 of the Charter of the United Nations by 

way of a request for an advisory opinion. 

 

42. A careful understanding of the function of the Court’s advisory jurisdiction is 

also supported by comparing Art. 96 of the Charter of the United Nations 

with the third sentence of Art. 14 of the Covenant of the League of Nations. 

The latter provision had, unlike Art. 96 of the Charter of the United Nations, also 

provided that 
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  “(…) [t]he [Permanent] Court [of International Justice] may also give 

an advisory opinion upon any dispute (…) referred to it by the Council 

[of the League of Nations] or by the Assembly] of the League of 

Nations].” 

  - Emphasis added. - 

 

43. In contrast to the Covenant of the League, Art. 96 of the Charter of the 

United Nations does not refer to disputes, but rather to ‘any legal question’. 

This constitutes a deliberate alteration of the terms of that provision 

allowing the almost obvious assumption that under the system of the 

Charter a bilateral dispute should not be made the subject of a request for an 

advisory opinion. 

 

44. At the same time, Germany submits that the General Assembly has a 

legitimate interest in requesting advisory opinions to be rendered by the 

Court to the extent that the Court’s answer is of relevance to the work of the 

General Assembly, and further provided that any such answer provides legal 

guidance for the General Assembly or indeed for any other organ submitting 

a question to the Court. 

- Cf. e.g. ICJ, Conditions of Admission of a State to Membership in the 

United Nations (Article 4 of the Charter), Advisory Opinion, ICJ 

Reports 1948, p. 57 at 61; ICJ, Reparations for injuries suffered in the 

service of the United Nations, Advisory Opinion, ICJ Reports 1949, 

p. 174; ICJ, Competence of the General Assembly for the Admission 

of a State to the United Nations, Advisory Opinion, ICJ Reports 1950, 

p. 4 at 6; ICJ, Interpretation of Peace Treaties with Bulgaria, Hungary 

and Romania, First Phase, ICJ Reports 1950, p. 65 at 72; ICJ, Certain 

Expenses of the United Nations (Article 17, paragraph 2, of the 

Charter), Advisory Opinion, ICJ Reports 1962, p. 151 at 155; ICJ, 
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Reservations to the Convention on Genocide, Advisory Opinion, ICJ 

Reports 1951, p. 15 at 19; ICJ, Legal Consequences for States of the 

Continued Presence of South Africa in Namibia (South West Africa) 

notwithstanding Security Council Resolution 276 (1970), Advisory 

Opinion, ICJ Reports 1971, p. 16 at 24, para. 32; ICJ, Western Sahara, 

Advisory Opinion, ICJ Reports 1975, p. 12 at 26-27, paras. 39-40; ICJ, 

Applicability of Article VI, Section 22, of the Convention on the 

Privileges and Immunities of the United Nations, Advisory Opinion, 

ICJ Reports 1989, p. 177 at 187, para. 28; ICJ, Legality of the Threat 

or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 1996, 

p. 226 at 232-233, paras. 11-12; Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territory, 

Advisory Opinion, ICJ Reports 2004, p. 136 at 145, paras. 16-17; ICJ, 

Accordance with International Law of the Unilateral Declaration of 

Independence in Respect of Kosovo, Advisory Opinion, ICJ Reports 

2010, p. 403 at 413-414, paras. 21-24. - 

 

45. This is in particular true when it comes to the issue of decolonization – an 

issue that has been at the heart of the work of the organization ever since its 

inception. 

 

46. Indeed, in making the present request, the General Assembly also referred in 

particular to 

 

“(…) its resolution 65/118 of 10 December 2010 on the fiftieth 

anniversary of the Declaration on the Granting of Independence to 

Colonial Countries and Peoples (…)” 

  

 in which the General Assembly had reiterated its view 
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“(…) that it is incumbent on the United Nations to continue to play an 

active role in the process of decolonization (…)” 

- Emphasis added. -  

 

47. It is in light of these fundamental considerations that the Court should 

approach the current request for an advisory opinion. 

 

48. While Germany therefore fully acknowledges that the Court, as the principal 

judicial organ of the United Nations, may render the requested opinion, 

Germany by the same token also respectfully submits that the Court ought 

to focus the exercise of its advisory function on those very issues that are 

necessary and relevant for the General Assembly to exercise its own 

competences when it comes to issues of decolonization. 

 

49. It is in light of these considerations that this written statement will now 

address the relationship between the requesting organ ( in this case the 

General Assembly) on the one hand, and the Court on the other. 
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Chapter 3 

RELATIONSHIP BETWEEN THE REQUESTING ORGAN AND THE 

COURT IN ADVISORY PROCEEDINGS 

50. Already with regard to the PCIJ eminent writers such as M. Hudson had 

confirmed that the Court’s function in providing an advisory opinion was to 

 

“(…) facilitate the work of the Council of the League of Nations 

(…).” 

- M. Hudson, The Permanent Court of International Justice 1920-

1942 (1943), p. 523. - 

 

51. This understanding of the function of advisory proceedings had been 

established by the PCIJ’s advisory opinion in the Mosul case. 

 - PCIJ, Article 3‚ Paragraph 2‚ of the Treaty of Lausanne (Frontier 

between Turkey and Iraq), Advisory opinion, Series B, no. 12. - 

 

52. In the said proceedings the PCIJ had been asked to offer guidance to the 

requesting organ, the Council of the League of Nations, as to the exercise of 

the latter’s competences. 

- Ibid. -  

 

53. It was because the request thus aimed to enlighten the requesting organ, the 

Council of the League of Nations, as to how to exercise its own 

competences, that the jurisdictional limitations which the PCIJ had 

developed in the Eastern Carelia proceedings 

  - PCIJ, Status of Eastern Carelia, Advisory opinion, Series B, No. 5, 

p. 29. - 

 

were found not to apply. 
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54. This was confirmed by B. v. Stauffenberg, who stated in 1934 in his 

authoritative Commentary on the PCIJ’s Statute: 

 

“L’affaire de Mossoul (avis no12; 1925) offrait une certaine analogie 

avec l’affaire de la Carélie orientale (…). La Cour estima cependant 

que les circonstances étaient nettement différentes, étant donné que la 

question posée à la Cour en l’espèce visait non point le fond de l’affaire mais 

la compétence du Conseil [de la Société des Nations], lequel (…) pouvait 

solliciter sur des points de droit l’avis de la Cour.” 

- B. v. Stauffenberg, Statut et Règlement de la Cour  Permanente de 

Justice Internationale – Eléments d’interprétation (1934), p. 458; 

emphasis added. - 

 

55. With the establishment of the International Court of Justice as the principal 

judicial organ of the United Nations, forming an integral part of the overall 

system of the Charter, this role and the consequent function of the Court’s 

advisory opinions as ‘serving’ the requesting organ have been further 

strengthened. 

 

56. Eminent authors analysing the current Court’s advisory jurisdiction have 

similarly underlined this function of the Court’s advisory opinions. 

 

57. As K. Keith thus put it 

 

  “(…) the object of the procedure is that the requesting organ should 

be advised (…) as to its future course of action.” 

  - K. Keith, The Extent of the Advisory Jurisdiction of the 

International Court of Justice (1971), p. 125. - 

 

58. This view was later shared by C. Espósito when stating that 



XIX 
 

 

  “(…) el propósito de una opinion consultativa es ‘guiar a las Naciones 

Unidas respecto de su propria acción.’” 

  - C. Espósito, La Jurisdicción Consultativa de la Corte Internacional 

de Justicia (1996), p. 61. - 

 

59. More recently, yet still in the same manner, M. Aljaghoub stated that 

 

“(…) [t]he advisory function was primarily designed to assist UN 

organs in the discharge of their functions and to guide their future 

course of action (…)” 

 - M. Aljaghoub, The Advisory Function of the International 

Court of Justice 1946 – 2005 (2006), p. 240. - 

  

60. R. Kolb has similarly described the Court’s role when rendering advisory 

opinions as 

 

  “(…) a kind of constitutional function (…)”, 

   - R. Kolb, The International Court of Justice (2013), p. 1020. - 

 

 the Court thereby 

 

  “(...) shedding light upon, and clarifying legal questions that arise in the 

context of the activities of UN organs (…) so as to facilitate their action (…).” 

   - Ibid., p. 1021; emphasis added. - 

 

61. The Court itself has, time and again, confirmed such an understanding of its 

own function in advisory proceedings, namely that its role is to support and 

to further the work of the organs of the United Nations in general, and that 

of the requesting organ in particular. 
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62. As a matter of fact, as the Court will recall, 

  

  “(…) [t]he Court’s Opinion is given not to the States, but to the organ 

which is entitled to request it (…).” 

- ICJ, Interpretation of Peace Treaties, Advisory opinion, ICJ 

Reports 1950, p. 65 at 71. - 

 

63. A request for an advisory opinion thus possesses a guiding, serving and 

supporting function, as already confirmed by the Court in its advisory 

opinion on ‘Reservations to the Convention on the Prevention and 

Punishment of the Crime of Genocide’. There, the Court found that 

 

“(…) [t]he object of this request for an Opinion is to guide the United 

Nations in respect of its own action.” 

- ICJ, Reservations to the Convention on Genocide, Advisory 

opinion, ICJ Reports 1951, p. 15 at 19; emphasis added. - 

 

64. In more general terms, the Court reiterated this same idea in an unequivocal 

statement in the Privileges and Immunities Convention advisory opinion. 

There the Court found that: 

 

“(…) [t]he jurisdiction of the Court under Article 96 of the Charter 

and Article 65 of the Statute, to give advisory opinions on legal 

questions, enables United Nations entities to seek guidance from the 

Court in order to conduct their activities in accordance with law.” 

- ICJ, Applicability of Article VI, Section 22, of the Convention on the 

Privileges and Immunities of the United Nations, Advisory Opinion, 

ICJ Reports 1989, p. 177 at 188, para. 31; emphasis added. - 
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65. And it was this functional approach which was then reconfirmed in the 

Kosovo advisory opinion when the Court stated that: 

 

“(…) the purpose of the advisory jurisdiction is to enable organs of 

the United Nations and other authorized bodies to obtain opinions 

from the Court which will assist them in the exercise of their functions.” 

- ICJ, Accordance with International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, ICJ Reports 2010, p. 403 at 421. - 

 

66. It is thus for that specific purpose, and within that scope and that scope only, 

that the Court’s advisory jurisdiction has been established. 

 

67. Furthermore, this understanding of the very object and purpose of requests 

for advisory opinions is shared by other international courts and tribunals, 

including the International Tribunal for the Law of the Sea (ITLOS). Hence, 

the ITLOS has stated that its advisory opinion 

 

“(…) is given only to the SRFC [Sub-Regional Fisheries Commission], 

which considers it to be desirable ‘in order to obtain enlightenment as to the 

course of action it should take’ (…). The object of the request by the SRFC 

is to seek guidance in respect of its own actions.” 

- ITLOS, Request for Advisory Opinion submitted by the Sub-

Regional Fisheries Commission, Advisory Opinion, 2 April 2015, 

ITLOS Reports 2015, p. 4 at 26, para. 76. - 

 

68. The ITLOS continued by noting that it gave advisory opinions 

 

“(...) mindful of the fact that by answering the questions it will assist the 

SRFC in the performance of its activities (…).” 
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 - Ibid., para. 77; emphasis added; footnote omitted. - 

 

69. With regard to the ICJ itself, this understanding of the Court’s advisory 

function is further supported by general considerations of ‘functional 

cooperation’ 

- Cf. generally on that concept V. Gowlland-Debbas, Art. 7 

UN Charter, marginal note 27 et seq., in: A. Zimmermann et al. (eds.), 

The Statute of the International Court of Justice – A Commentary 

(2nd ed., 2012), p. 101-102. - 

 

among the various principal organs of the United Nations established under 

Art. 7 of the Charter of the United Nations. 

 

70. Art. 7 of the Charter of the United Nations designates all principal organs of 

the organization without placing one organ above the other. It thereby 

makes clear that they are firmly and equally established. Yet, since all organs 

are obliged to reach and to fulfil the aims of the United Nations, they are 

required to cooperate with each other and to act loyally with respect to each 

other in order to ensure, to the best of their abilities, the functionality and 

effectiveness of the whole organization. 

 

71. Accordingly, as it was put by one leading commentator specifically with 

regard to the exercise by the Court of its advisory jurisdiction, 

 

  “(…) [t]he Court’s function is therefore [to be] seen as one of assisting 

the UN organs in their tasks (…)” 

  - Cf. Gowlland-Debbas, ibid., marginal note 27, p. 101. - 

 

72. It is this overall function of the Court’s advisory jurisdiction, namely that it is 

meant to enable the requesting organ to exercise its respective competences in line 
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with international law, that must also guide the Court in the proceedings at 

hand, viz. when interpreting the request submitted by the General Assembly. 

 

73. This function of advisory proceedings has as its corollary the Court’s 

competence to interpret requests for advisory opinions submitted to the 

Court, as confirmed by the Court’s own consistent jurisprudence. Indeed, as 

will now be shown, the Court is fully in a position to interpret the request 

submitted to it in order to safeguard its own role and judicial function, as 

outlined above. 
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Chapter 4 

POWER OF THE COURT TO INTERPRET THE REQUEST 

74. Both the PCIJ and the present Court have, time and again, confirmed the 

competence of the Court, when exercising its judicial function, to interpret, 

and if appropriate limit, the question(s) submitted to the Court in advisory 

proceedings. 

 

75. As early as 1923, it was the PCIJ that confirmed that it is empowered to 

define the precise scope of the requested advisory opinion when stating that 

 

“(…) it may be well to indicate forthwith in what circumstances the 

Court has been asked for an advisory opinion upon the question 

stated in the Request reproduced above, and what is the exact scope of that 

question.” 

- PCIJ, Question of Jaworzina (Polish-Czecheslovakian Frontier), 

Advisory Opinion, Series B, No. 8, p. 16; emphasis added. - 

 

76. In its advisory opinion on the ‘Interpretation of the Greco-Turkish 

Agreement of 1 December 1926 (Final Protocol, Article IV)’ 

- PCIJ, Interpretation of the Greco-Turkish Agreement of 1 

December 1926 (Final Protocol, Article IV), Advisory Opinion, PCIJ, 

Series B, No. 16 (I). - 

 

the Court even went significantly further in that it did not address issues on 

which the requesting organ could not be assumed to have expected the 

Court to provide an opinion. It did so even where it might not be easy to 

discern the intention of the requesting organ. 

 

77. Even at that date, the Court stressed that it must search for and identify the 

‘real question’ that had been asked, while at the same time discarding 



XXV 
 

disputed bilateral issues which went beyond the questions defined by the 

Court. As the Court then put it: 

 

“The Court (…) considers that, as the letter referred to [requesting the 

Court’s opinion] does not exactly state the question upon which its 

opinion is sought, it is essential that it should determine what this 

question is and formulate an exact statement of it, in order more 

particularly to avoid dealing with points of law upon which it was not the intention 

of the Council or the Commission to obtain its opinion. (…) 

By expressing in this form the question contemplated (…), the Court 

is in a position to reply to the request for an opinion submitted to it, 

always keeping within the scope of the question thus formulated. It follows that, 

in so far as the points in dispute between the interested Governments 

fall outside the scope of the question as set out above, the Court cannot deal with 

them.” 

- Ibid., p. 14-16; emphasis added. -  

 

78. The current Court continued this line of reasoning. As early as 1950, in its 

advisory opinion on the ‘International Status of South West Africa’, the 

Court found that it was even in a position to completely disregard one of the 

questions put to it by the General Assembly, finding that it was 

 

“(…) not necessary to consider the general question separately (…)” 

- ICJ, International Status of South West Africa, Advisory opinion, 

ICJ Reports 1950, p. 128 at 131. -  

 

and thus the Court immediately began to examine the remaining particular 

questions. 

 - Ibid. -  
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79. Soon thereafter, in 1956, the Court found that it was empowered to  

 

“(…) indicate the Court’s understanding of the question submitted for 

its opinion.”  

- ICJ, Admissibility of Hearings of Petitioners by the Committee on 

South West Africa, Advisory Opinion, ICJ Reports 1956, p. 23 at 25. -  

 

80. As a result, the Court limited the expression “grant oral hearings to 

petitioners”, as used in the request submitted by the General Assembly, as 

solely encompassing those persons who had submitted written petitions to 

the relevant committee of the General Assembly in accordance with its Rules 

of Procedure. 

  - Ibid. - 

 

81. Generally speaking, as the Court put it in 1962 in its Certain Expenses 

advisory opinion, 

 

“(…) [i]t is not to be assumed that the General Assembly would (…) 

seek to fetter or hamper the Court in the discharge of its judicial 

functions (…).” 

- ICJ, Certain Expenses of the United Nations (Article 17, 

paragraph 2, of the Charter), Advisory Opinion, ICJ Reports 1962, 

p. 151 at 157; confirmed in ICJ, Accordance with International Law of 

the Unilateral Declaration of Independence in Respect of Kosovo, 

Advisory Opinion, ICJ Reports 2010, p. 403 at 425, para. 54. -  

 

82. Accordingly, this Court reconfirmed in 1980 the PCIJ’s position that it may 

disregard the specific formulations in a request in order to seek out the ‘true 

legal question’ asked by the given requesting organ 
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- Cf. ICJ, Interpretation of the Agreement of 25 March 1951 between 

the WHO und Egypt, Advisory Opinion, ICJ Reports 1980, p. 73 

at p. 88, para. 35. - 

 

which must then  

 

“(…) be considered to be the legal question submitted to it by the 

request.” 

  - Ibid. -  

 

It did so in order  

 

“(…) to remain faithful to the requirements of its judicial character in 

the exercise of its advisory jurisdiction (…)” 

- Ibid. -  

 

and hence had to  

 

“(…) ascertain what are the legal questions really in issue in questions 

formulated in a request (…).” 

- Ibid., references omitted. -  

 

83. Soon thereafter, namely in 1982, the Court went further when stating that it 

might even be mandatory for the Court to identify the actual question asked in 

order to be able to exercise its advisory jurisdiction at all. As the Court stated 

unequivocally it had to 
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“(…) turn to the actual question on which its opinion is requested 

(…) 

- ICJ, Application for Review of Judgment No. 273 of the United 

Nations Administrative Tribunal, Advisory Opinion, ICJ 

Reports 1982, p. 325 at 348, para. 46. - 

 

in order to find out  

 

“(…) whether, in the form in which it has been submitted, it is one which the 

Court can properly answer.” 

- Ibid.; emphasis added. -  

 

84. In particular, the Court found that it was duty-bound to determine whether  

 

“(…) the question as framed really corresponds to the intentions of 

the [requesting organ] in seising the Court.” 

- Ibid. -  

 

85. This was reconfirmed in 1987, when the Court found that 

 

“(…) [i]n considering what questions are ‘really in issue’, the Court 

must of course have regard also to the intentions of the requesting 

body as they emerge from such records as may be available of the 

discussions leading up to the decision to request an opinion.” 

- ICJ, Application for Review of Judgement No. 333 of the United 

Nations Administrative Tribunal, Advisory Opinion, ICJ 

Reports 1987, p. 18 at 42. - 

 

86. This is fully in line with the Court’s prior holding in its advisory opinion on 

‘Voting Procedure on Questions relating to Reports and Petitions 
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concerning the Territory of South West Africa’, where the Court had already 

confirmed that it was duty-bound to inquire into the intention of the 

requesting organ when stating that it had to refer to the French version of 

the request since 

 

“(…) [t]he French version seems to express more precisely the 

intention of the General Assembly in submitting the matter to the 

Court for its Opinion.” 

- ICJ, South West Africa Voting Procedure, Advisory Opinion, ICJ 

Reports 1955, p. 67 at 72. -  

 

87. Summarizing and reconfirming, in 2004, the Court’s overall jurisprudence, 

the Court found generally that it may be 

 

“(…) required to broaden, interpret and even reformulate the 

questions put (…).” 

- ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 

p. 136 at 153, para. 38; references omitted. -  

 

88. The Court’s most recent statements on this issue go even further. Having 

recalled that in the past  

 

“(…) it has departed from the language of the question put to it (…)” 

- ICJ, Accordance with International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, ICJ Reports 2010, p. 403 at 423, para. 50. -  

 

the Court confirmed that even where 
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“(…) the question posed by the General Assembly is clearly formulated 

(…)”  

- Ibid., para. 51.; emphasis added. - 

 

and is  

 

“(…) narrow and specific (…)” 

- Ibid.-  

 

the Court may nevertheless reformulate the question itself despite the fact 

that such reformulation has an impact on the very outcome of the request.  

 

89. Thus, the Court found in its advisory opinion concerning the ‘Accordance 

with International Law of the Unilateral Declaration of Independence in 

Respect of Kosovo’ that the question put to it, namely whether “the 

unilateral declaration of independence by the Provisional Institutions of Self-

Government of Kosovo”, 

  - Ibid., para. 52; emphasis in the original. -  

 

had to be reformulated. It did so notwithstanding the fact that this very 

reformulation of the General Assembly’s question, by the Court, constituted  

 

“(…) a matter which [was] capable of affecting the answer to the 

question (…)”.  

- Ibid. -  

 

90. As a matter of fact, any alleged exclusion of the Court’s power to reformulate 

the question, and therefore to treat the formulation of a given question as 

having been definitively determined by the General Assembly 
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“(…) would be incompatible with the proper exercise of the [Court’s] 

judicial function (…).” 

- Ibid. -  

 

91. Hence, absent a clear indication to the contrary, it cannot be assumed that 

the requesting organ wanted to exclude or restrict the Court’s power to 

reformulate the question put to it. Put in other terms, unless the General 

Assembly has explicitly stated otherwise, it cannot be assumed that the 

General Assembly wanted to limit the Court’s competence to interpret 

a request to render an advisory opinion, such competence otherwise 

unequivocally being established in the Court’s jurisprudence. 

 - Cf. ibid., para. 53. - 

 

92. The Court’s jurisprudence thus demonstrates that the Court has consistently 

assumed it possesses the power to interpret, specify and even reformulate 

the questions put to it under Article 96 of the Charter of the United Nations 

and that, furthermore, the Court has actually exercised such power time and 

again. 

 

93. The Court has thereby ensured that the requesting organ actually asks the 

Court questions that fall within the competence of that organ, and that the 

Court is not called upon to adjudicate upon aspects that would infringe upon 

the rights of third States, or even upon the competence of the Court itself. 

As rightly put by one author, it is therefore  

 

  “(…) [t]he Court’s interpretation of the question (…) [that] 

determines (…) the kind of guidance offered to the political organ 

concerned.” 

  - M. Pomerance, The Advisory Function of the International Court in 

the League and U.N. Eras (1973), p. 278. -  
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94. Accordingly, the Court is now called upon to interpret the request for an 

advisory opinion which is pending before the Court. To this end the Court 

should, as it has in the past, carefully balance the interests of the requesting 

organ, viz.  the General Assembly, in submitting any legal question necessary 

for it to fulfil its own functions, while at the same time protecting the 

interests of those affected by the respective proceedings.  
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Chapter 5 

CONSEQUENCES FOR THE PRESENT REQUEST 

95. Germany respectfully submits that in the current proceedings this requires 

the Court to carefully interpret the legal question brought before it. Such 

interpretation must be undertaken to the extent and in the manner required 

by the very function of such proceedings, and in order to safeguard the 

Court’s own position as the principal judicial organ of the United Nations.  

 

96. Such interpretation takes place against the background of the competences 

of the requesting organ with regard to the issue that forms the subject-

matter of the request. The aim and focus of these proceedings is thus to 

enlighten the General Assembly as to any future steps of its own that it might 

consider taking. 

 

97. As a matter of fact, issues of decolonization have constituted a prominent 

part of the Court’s jurisprudence, starting with the Court’s 1950 advisory 

opinion on the international status of South West Africa. 

- ICJ, International Status of South West Africa, ICJ Reports 1950, 

p. 128. -  

 

98. It is telling, however, that, as early as 1950, in the said advisory opinion, the 

Court disregarded the first question put to it relating to the international 

legal status of what was then still referred to as South West Africa. Rather, it 

instead focused on the various specific issues concerning the relationship 

between the mandatory power on the one hand, and the League of Nations 

and the United Nations on the other. 

   - Ibid., p. 131. - 

 

99. In the same vein, the request for an advisory opinion on the voting 

procedure in the General Assembly when dealing with matters related to 
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South West Africa/Namibia was similarly intrinsically linked to the work of 

the United Nations itself. 

  - ICJ, South West Africa Voting Procedure, Advisory Opinion, ICJ 

Reports 1955, p. 67. -  

 

100. As far as the advisory opinion on the ‘Admissibility of Hearings of 

Petitioners by the Committee on South West Africa’ 

- ICJ, Advisory Opinion, ICJ Reports 1956, p. 23. -  

 

is concerned – again a request for an advisory opinion relating to an issue of 

decolonization – it was the issue of whether the Committee on South West 

Africa, established by the General Assembly, had the right to grant oral 

hearings to petitioners on matters relating to the territory of South West 

Africa. The Court found that this was the case if such a course was necessary 

for the maintenance of effective international supervision of the mandated 

territory. It was thus again the scope of the competences of the General 

Assembly that formed the very subject-matter of the request rather than any 

bilateral issues. 

 

101. It is of course true that the Court’s advisory opinion on the ‘Legal 

Consequences for States of the Continued Presence of South Africa in 

Namibia (South West Africa) notwithstanding Security Council 

Resolution 276 (1970)’ had a wider scope and was also concerned with legal 

consequences more broadly.  

 

102. Yet, it must be noted that in that instance – unlike in the case at hand – the 

Security Council had expressly asked the Court to take a position as to the 

legal consequences for States of the continued presence of South Africa in 

Namibia. It did so, however, only in order to enlighten member States of the 
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United Nations as to how to implement the relevant decisions taken by 

organs of the United Nations.  

 

103. Furthermore, it should be noted that with regard to Namibia, the United 

Nations had a direct and immediate responsibility for the territory as a former 

mandate territory. Once again, therefore, the advisory opinion, as requested, 

had an immediate link to the exercise of the competences of the 

organization, and indeed was limited to such issues.  

 

104. Moreover, the requesting organ, viz. the Security Council, had on various 

occasions previously referred to the continued occupation of the territory of 

Namibia by South Africa as an 

 

“(…) encroachment on the authority of the United Nations (…)” 

  - Cf. SC Resolution 269 (1969), preambular paragraph 3. - 

 

and had already called upon member States to take specific action as far as 

the presence of South Africa in Namibia was concerned. 

  - Cf. e.g. Security Council Resolutions 276 (1970) and 283 (1970). -  

 

105. This close and intrinsic relationship between the legal status of the territory 

of Namibia and the exercise, by the United Nations, of its own competences 

had already become apparent during the debate of the Security Council 

leading to the adoption of the resolution requesting the Court’s opinion. 

During the debate it was inter alia Spain that had stated that it 
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“(…) expect[ed] this further action by the Security Council to 

contribute decisively to (…) the respect for the decisions of the 

Organization in discharging its special responsibility toward the Territory 

of Namibia.” 

- S/PV.1550, p. 12, para. 117, emphasis added. - 

 

106. It has therefore to be understood in light of this background that the request 

from the Security Council concerning Namibia was, unlike the current 

request, broadly formulated since even this broad request was inherently 

linked to the exercise by the Security Council of its competences under the 

Charter of the United Nations. At the same time, this may be explained by 

the specific relationship that existed at the time between the United Nations 

on the one hand, and the former mandate territory of South West 

Africa/Namibia on the other. 

 

107. As far as the advisory opinion on Western Sahara is concerned, the Court 

unequivocally confirmed that the purpose of the advisory opinion was not to 

decide a bilateral dispute. Rather, the request and the ensuing advisory 

opinion were solely meant to provide legal guidance to the extent such 

guidance was necessary for the requesting organ, i.e. the General Assembly, 

to exercise its powers under the Charter. As the Court then put it 

unequivocally:  

 

“(…) The object of the General Assembly has not been to bring before 

the Court, by way of a request for advisory opinion, a dispute or legal 

controversy, in order that it may later, on the basis of the Court’s 

opinion, exercise its powers and functions for the peaceful settlement 

of that dispute or controversy. The object of the request is an entirely 

different one: to obtain from the Court an opinion which the General 
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Assembly deems of assistance to it for the proper exercise of its 

functions concerning the decolonization of the territory.”  

- ICJ, Western Sahara, Advisory Opinion, ICJ Reports 1975, p. 12 

at 26-27, para. 39; emphasis added. -  

 

108. Once again, therefore, the Court perceived its role, when rendering an 

advisory opinion, as exclusively one of providing guidance to the requesting 

organ, but not as settling bilateral issues, even if connected with the exercise, 

by the General Assembly, of its powers under the Charter of the United 

Nations.  

 

109. At first glance, the Court’s 2004 advisory opinion on the ‘Legal 

Consequences of the Construction of a Wall in the Occupied Palestinian 

Territory’ might be perceived as going beyond those limited parameters. As 

is well-known, in that advisory opinion the Court determined that it had 

been requested to deal not only with the legal consequences of the 

construction of a wall in the Occupied Palestinian Territory for the United 

Nations itself, but also with the legal consequences for Israel, as well as for 

third States.  

 

110. A more careful analysis, however, confirms that this is due to both the 

precise content of the request and, once again, the specific legal situation of 

the territory in question. 

 

111. In particular, it must be noted first that the General Assembly itself had, in its 

request, included a specific reference to the Geneva Convention relative to 

the Protection of Civilian Persons in Time of War (Fourth Geneva 

Convention). This implied that the General Assembly had thereby also 

wanted to make specific reference to obligations of third States arising under 
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Art. 1 of the Fourth Geneva Convention to which the Court accordingly 

then also alluded in its advisory opinion. 

- ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 

p. 136 at 172 and 183 et seq., paras. 89 and 120 et seq. -  

 

112. The General Assembly had thus – unlike in the case at hand – specifically 

asked the Court to enlighten it also as to legal obligations incurred by both 

Israel and third States.  

 

113. Secondly, the occupied Palestinian territory, like Namibia in the past, 

constitutes a question of direct and specific relevance to the United Nations, 

falling within the scope of its responsibility, almost since the organization’s 

inception. This has been consistently confirmed by decisions of the political 

organs of the United Nations ever since the adoption of General Assembly 

Resolution 184 (1948). As the Court itself said in its 2004 advisory opinion: 

  

“(…) The responsibility of the United Nations in this matter also has 

its origin in the Mandate and the Partition Resolution concerning 

Palestine (…). This responsibility has been described by the General 

Assembly as ‘a permanent responsibility towards the question of 

Palestine until the question is resolved in all its aspects in a satisfactory 

manner in accordance with international legitimacy’ (General 

Assembly resolution 57/107 of 3 December 2002). Within the 

institutional framework of the Organization, this responsibility has 

been manifested by the adoption of many Security Council and 

General Assembly resolutions, and by the creation of several 

subsidiary bodies specifically established to assist in the realization of 

the inalienable rights of the Palestinian people.”  
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 - ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 

p. 136 at 159, para. 49. - 

 

114. In consequence, as in the case of Namibia, the responsibility of the 

organization and its organs relative to the territory of Palestine not only 

encompasses the exercise of its own functions stricto sensu, but also includes 

action taken by both Israel and third States.  

 

115. It is for these two cumulative reasons that the Court adopted a broad 

understanding of and approach to the question then asked by the General 

Assembly with regard to the legal consequences of the construction of a wall 

in the Occupied Palestinian Territory. However, this broad interpretation 

was based on the unique circumstances of the situation, and is not 

comparable to the present situation regarding the Chagos archipelago.  

 

116. Yet, even in this unique situation concerning Palestine, the necessary linkage 

between the functions of the General Assembly when seeking an advisory 

opinion by the Court on the one hand, and the interpretation of the request 

for an advisory opinion on the other, had already been stressed during the 

debate in the General Assembly which led to the adoption of the respective 

General Assembly resolution. Thus, to provide but one example, 

notwithstanding the peculiar and specific situation of Palestine vis-à-vis the 

United Nations, Singapore had stated in the debate leading to the adoption 

of the request that:  

 

  “(…) [t]he purpose of seeking the advisory opinion of the ICJ must be 

to assist or facilitate the work of the General Assembly.”  

  - Cf. Statement by Singapore, A/ES-10/PV. 23, p. 1 at 22. -  
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117. This point of view was echoed in the Separate Opinion of Judge Owada who, 

while agreeing with the Court that it could render the advisory opinion 

sought – a position also taken by Germany in the current proceedings – 

rightly argued that 

 

“(…) the existence of a bilateral dispute should be a factor to be taken 

into account by the Court in determining the extent to which, and the 

manner in which, the Court should exercise jurisdiction in such 

advisory proceedings.” 

  - ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 

p. 136, Separate Opinion Judge Owada, ibid., at 263, para. 10. -  

 

118. Finally, the most recent advisory opinion which is of relevance for a proper 

understanding of the scope of the current request is the Court’s 

2010 advisory opinion on the ‘Accordance with international law of the 

unilateral declaration of independence in respect of Kosovo’.  

 

119. In that opinion, the Court stressed in particular that, whenever the requesting 

organ expects the Court to provide guidance on a very broad set of issues, it 

must request such guidance expressly.  

- ICJ, Accordance with International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, ICJ Reports 2010, p. 403 at 423-424, para. 51. - 

 

120. To put it another way, as the Court had implied in its earlier advisory 

opinions, it should not be assumed that the General Assembly wants to be 

provided with answers to legal issues unless it specifically refers to them 

itself in its request, and unless further provided that such answers are 

relevant for its work. In its Kosovo opinion, the Court thus confirmed, 
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referring to its own prior jurisprudence in the Namibia and the Wall 

opinions, that whenever the General Assembly expects an answer to a 

specific issue it has  

 

“(…) framed the question in such a way that this aspect is expressly 

stated (…).” 

- ICJ, Accordance with International Law of the Unilateral 

Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, ICJ Reports 2010, p. 403 at 424, para. 51; emphasis added 

and references omitted. -  

 

121. It is thus worth recalling that the wording of the current request does not 

refer to legal consequences for States. This is fully in line with the drafting 

history of the request as set out above, and is also in line with the underlying 

intentions of its main sponsors who were interested in the practical 

consequences of the Court’s findings for the work of the General Assembly only. 

Hence, unlike other previous requests, it possesses a relatively limited and 

narrow scope. 

 

122. To sum up, especially when it comes to territorial issues and issues of 

decolonization, but also more generally, both the Security Council and the 

General Assembly have requested advisory opinions with the aim of 

receiving legal guidance on questions falling within the proper scope of their 

own competences.  

 

123. Where, in exceptional cases, such requests have also included issues related 

to possible legal consequences for States more generally, the requesting 

organs have explicitly included such issues, and, in addition, they have done 

so only where and when the United Nations bore a specific responsibility for 

the territory in question. 
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124. Given that the General Assembly is of course aware of the Court’s 

jurisprudence as outlined above, it cannot be assumed that in the present 

case the General Assembly wanted to request the Court (and indeed has 

requested the Court) to provide a comprehensive answer regarding the legal 

status of the territory in question and the legal consequences for States of 

action taken with regard to the said territory. Otherwise, the General 

Assembly would have (and ought to have) clearly said so. However, the 

General Assembly chose not to make such a request. Rather, to recall the 

words of the sponsors of the request for an advisory opinion already 

mentioned above, the General Assembly only sought guidance as to the 

exercise of its own competences under Chapters XI and XIII of the Charter 

of the United Nations, while not requesting the Court to provide an answer 

as to possible legal consequences for States. 

 

125. By the same token, such an approach to the request brought before the 

Court ought not to be misunderstood as a possible curtailment of the 

powers of the General Assembly under Art. 96 of the Charter of the United 

Nations. On the contrary, only a narrow interpretation of the question now 

put before the Court by the General Assembly is in line with the principle of 

functional cooperation underlying Art. 7 of the Charter of the United 

Nations, which as an overarching provision must also guide the 

interpretation of Art. 96 of the Charter of the United Nations. 

 

126. What is more, it is only such a narrow interpretation of the question that is in 

line with the ‘real question’ the General Assembly must have had in mind 

when putting the request before the Court, as confirmed by the drafting 

history of the General Assembly resolution. 
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127. Accordingly, as already noted by Judge Owada earlier, the question of whether 

certain aspects of a situation brought before the Court also form part of 

a bilateral dispute, is not to be considered by the Court only when it comes 

to the admissibility of the request as such. 

 

128. Rather, it is also when interpreting the question(s) put before it that the 

Court must take into account whether the underlying dispute possesses a 

bilateral nature, and if so to what extent. 

 

129. Judge Owada rightfully argued that  

 

“(…) a reply in the form of an advisory opinion on the subject-matter 

of the request should not be tantamount to adjudicating on the very 

subject-matter of the underlying concrete bilateral dispute that (…) 

exists (…)” 

- ICJ, Legal Consequences of the Construction of a Wall in the 

Occupied Palestinian Territory, Advisory Opinion, ICJ Reports 2004, 

p. 136, Separate Opinion Judge Owada, ibid., at 263, para. 13. -  

 

between two States. Judge Owada accordingly concluded that  

 

“(…) this fact should have certain important bearing on the whole 

proceedings that the Court is to conduct (…) in the sense that the Court 

(…) should focus its task on offering its objective findings of law to the 

extent necessary and useful to the requesting organ, the General Assembly, in 

carrying out its functions relating to this question, rather than adjudicating on the 

subject-matter of the dispute between the parties concerned.”  

- Ibid., para. 14; emphasis added. -  
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130. It is respectfully submitted that these considerations should a fortiori inform 

the interpretation by the Court of the current request given that the territory 

concerned, unlike Palestine or Namibia, does not constitute a territory for 

which the United Nations as a whole bears a specific responsibility above and 

beyond the general responsibility of the United Nations with regard to issues 

of decolonization. 

 

131. In narrowly interpreting the request, limiting it to issues that are relevant for 

the General Assembly with regard to the overall process of decolonization, 

the Court must take into account the very wording of the request, which, as 

previously mentioned, specifically makes reference to the “active role in the 

process of decolonization” that the United Nations is meant to play with 

respect to the Chagos archipelago. 

 

132. It is also recalled that the text of the request does not refer to the 

consequences for States that might arise from the continued administration of 

the Chagos archipelago by the United Kingdom. 

 

133. As the PCIJ stated many years ago in its advisory opinion on Exchange of 

Greek and Turkish Populations, if 

 

“(…) the [General Assembly] (…) had wished also to obtain the Court’s 

opinion on this point (…) [it] would not have failed to say so in terms. 

In these circumstances the Court does not consider that is has 

cognizance of this question.” 

- Cf. mutatis mutandis PCIJ, Exchange of Greek and Turkish 

Populations (Lausanne Convention VI, January 30th 1923, Art. 2), 

Advisory opinion, Series B, No. 10, p. 2 at 17; emphasis added. -  
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134. The Court ought thus, in line with its prior jurisprudence, take into account 

the very intention of the States sponsoring the request. As previously 

mentioned those States, and in particular Mauritius itself, the State most 

closely concerned, have themselves confirmed that the only intention in 

submitting the request was to provide the General Assembly with the 

necessary legal parameters to guide the work of the General Assembly itself. 

 

135. It is only by acting in such manner that the Court would also act in line with 

its own jurisprudence, and in particular the principle set out in its Western 

Sahara advisory opinion, namely that its advisory jurisdiction was not 

designed, to paraphrase the Court in Western Sahara, to rule on a dispute or 

legal controversy by way of a request for advisory opinion. Rather, its 

function is to enable a requesting organ to obtain from the Court an opinion 

which is of assistance to the requesting organ itself for the proper exercise of 

its functions. In the present instance, the Court’s advisory opinion would 

thus serve to assist the General Assembly in its actions relative to the 

decolonization of the Chagos archipelago, should the Court consider that 

the process of decolonization of Mauritius has not yet been lawfully 

completed. 

  - Cf. mutatis mutandis ICJ, Western Sahara, Advisory Opinion, ICJ 

Reports 1975, p. 12 at 26-27, para. 39. - 

 

136. By interpreting the request in such a manner, the Court would also take into 

account the fact that neither the Court, nor indeed any other international 

court or (arbitral) tribunal, has jurisdiction to entertain a contentious case 

when it comes to the dispute as such. 

 

137. The necessity of limiting the scope of the advisory opinion to be rendered by 

the Court to those aspects of the overall situation of relevance for the 

General Assembly itself, rather than adjudicating upon the underlying 
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bilateral dispute in toto, does not however stem solely from the fundamental 

principle of consent underlying the Court’s exercise of its jurisdiction. 

 

138. Such a reading of the request is also warranted by the circumstances under 

which a request for an advisory opinion is argued before the Court, which 

differ from those of a contentious case. While fully acknowledging the 

Court’s practice in advisory proceedings of allowing the States most 

concerned to present their views somewhat more extensively during the oral 

hearing, it is only in contentious proceedings that both parties may argue 

their cases in full, both on jurisdictional issues, and on the merits of the case. 

 

139. Despite the Court’s attempts to hear concerned States in advisory 

proceedings, a right to be heard and to exchange arguments cannot be fully 

and adequately guaranteed in such proceedings, if only due to the number of 

participants. To prevent a situation from arising in which de facto respondent 

States could have their case decided not only against their will, but also with 

fewer procedural rights and safeguards, the Court must limit requested 

advisory opinions to those issues that are of direct concern to the requesting 

organ, in the present instance the General Assembly, and of relevance for 

the exercise of that organ’s own competences. 

 

140. It is therefore submitted that for this additional reason, too, the intention of 

the General Assembly could not have been to seek an opinion on the 

broader issues connected with the request, since this would bring about a 

situation in which the procedural rights of the States most concerned by the 

request, as interpreted most broadly, would be significantly more limited 

than they would be if the Court had jurisdiction to rule on the matter as part 

of a contentious case. 
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141. To summarize, while Germany is of the opinion that all issues which need to 

be addressed in order for the General Assembly to fulfil its tasks with 

respect to the process of decolonization are covered by the request, the 

bilateral aspects of this request ought to not be dealt with by the Court.  

 

142. The Court should thus refrain from dealing with such aspects in order to 

avoid adjudicating a bilateral dispute, since it cannot be assumed that the 

General Assembly had, in violation of the principle of functional 

cooperation with the Court underlying Art. 7 of the Charter of the United 

Nations, wanted to bring such dispute before the Court by way of an 

advisory opinion.  

 

143. Should the Court therefore find that it has jurisdiction to entertain the 

request, and should it further find that the decolonization of the territory in 

question has not yet been lawfully completed – on which latter question 

Germany does not take a position – the Court should only consider the legal 

consequences for the United Nations generally, and for the General Assembly in 

particular, that might then derive from the continued administration of the 

territory in question by the United Kingdom. 

 

144. Hence, the Court might then provide legal guidance as to how the General 

Assembly, and possibly its Special Committee on the Situation with regard to 

the Implementation of the Declaration on the Granting of Independence to 

Colonial Countries and Peoples (also known as the Special Committee on 

Decolonization or the ‘Committee of 24’) should deal with the prevailing 

situation. 

 

145. By the same token, the Court ought not, however, consider what legal 

consequences might then arise for States, including for third States, from any 

such determination.  
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146. In doing so the Court would avoid taking a position on those aspects of the 

overall situation that only concern the resolution of a dispute between the 

States directly involved, namely the United Kingdom and Mauritius. Rather, 

the Court ought to focus solely on the legal consequences that might arise 

for the United Nations generally, the General Assembly specifically, and in 

particular its Special Committee on Decolonization. 

 

147. Finally, the Court should also refrain from considering what remedies, if any, 

would follow from any violations of international law that might have been 

committed by the States involved, especially with regard to the question of 

the resettlement of the Chagossians. Once again, this cannot be assumed to 

have been within the realm of what the General Assembly, as an organ 

seeking guidance for its own future work, had in mind when requesting the 

present advisory opinion. This is because this latter aspect, too, relates to a 

bilateral dispute between Mauritius on the one hand, and the United 

Kingdom on the other, while the General Assembly, as shown, had in mind 

only the possible consequences for its own future work within the 

framework of Chapters XI and XIII of the Charter of the United Nations. 
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Chapter 6 

SUMMARY OF ARGUMENTS AND SUBMISSIONS 

A. Summary of Germany’s arguments  

148. To sum up, Germany continues to fully support the process of 

decolonization. At the same time, it feels obliged to raise certain points with 

regard to the specific advisory proceedings now brought before the Court. 

 

149. It does so in order to safeguard the specific role and competences of the 

various organs of the United Nations, namely those of the General 

Assembly and of the Court itself. 

 

150. The General Assembly has, time and again, actively played its paramount role 

in the process of decolonization. Legal guidance by the Court could thus 

assist the General Assembly with regard to any possibly incomplete 

decolonization processes, including the particular situation concerning the 

Chagos archipelago, as well as with regard to possible consequences arising 

therefrom for the General Assembly. 

 

151. However, certain aspects of the questions submitted to the Court, if too 

broadly interpreted, may touch upon issues that concern only the two States 

involved, namely Mauritius and the United Kingdom, or possibly third 

States. Bearing this in mind, Germany is of the opinion that a request for an 

advisory opinion ought not to be interpreted in a manner that would 

circumvent the fundamental principle that the Court’s jurisdiction is based 

upon the consent of both States. 

 

152. As shown, the Court has, time and again, made use of its power to interpret, 

clarify, and reformulate requests for advisory opinions in order to identify 

the real question asked and the intent of the organ requesting it. 
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153. Germany therefore submits that it must be assumed that the General 

Assembly did not intend to put the Court in a position in which it would 

have to adjudicate a bilateral dispute, but that it rather intended to obtain 

from the Court solely those answers which were necessary for the General 

Assembly to perform its own tasks in relation to a decolonization process, 

should this be considered incomplete. 

 

154. The Court should thus interpret the question before it to encompass only 

those aspects that concern the work of the United Nations, and especially of 

the General Assembly as the organ having submitted the request.  

 

 

B. Submissions 

155. For the reasons set out in this written statement, Germany therefore 

respectfully submits:  

 

(i) that the Court has jurisdiction to entertain the request to render an 

advisory opinion contained in General Assembly 

Resolution A/71/L.73, and that it may render the advisory opinion 

requested; 

 

(ii) that the Court must, in line with the underlying intention of the 

General Assembly, limit its advisory opinion to those aspects of the 

request that are of relevance for the General Assembly in order for it 

to exercise its competences on issues of decolonization; 

 

(iii)  that the Court accordingly ought not to provide an answer 

a) to the question of what legal consequences for States, 

including third States, might arise from any determination as may 
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be made by the Court on the question of whether the 

decolonization of Mauritius has been lawfully completed or not; 

 

b) to the question of which remedies, if any, would follow from 

any possible violations of international law, especially with regard 

to the question of the possible resettlement of the Chagossians. 

 

 

Berlin, 15 January 2018 

 

Ambassador Dr. Michael Koch 

- The Legal Adviser, German Federal Foreign Office -  
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Annex 1 

General Assembly Resolution 71/292 of 22 June 2017 

[without reference to a Main Committee (A/71/L.73 and Add.1)] 

71/292. Request for an advisory opinion of the 

International Court of Justice on the legal 

consequences of the separation of the Chagos 

Archipelago from Mauritius in 1965 

 The General Assembly, 

 Reaffirming that all peoples have an inalienable right to the exercise 

of their sovereignty and the integrity of their national territory,  

 Recalling the Declaration on the Granting of Independence to 

Colonial Countries and Peoples, contained in its resolution 1514  (XV) of 

14 December 1960, and in particular paragraph  6 thereof, which states that 

any attempt aimed at the partial or total disruption of the national unity and 

the territorial integrity of a country is incompatible with the purposes and 

principles of the Charter of the United Nations,  

 Recalling also its resolution 2066 (XX) of 16 December 1965, in 

which it invited the Government of the United Kingdom of Great Britain 

and Northern Ireland to take effective measures with a view to the 

immediate and full implementation of resolution 1514  (XV) and to take no 

action which would dismember the Territory of Mauritius and violate its 

territorial integrity, and its resolutions 2232 (XXI) of 20 December 1966 and 

2357 (XXII) of 19 December 1967, 

 Bearing in mind its resolution 65/118 of 10 December 2010 on the 

fiftieth anniversary of the Declaration on the Granting of Independence to 

Colonial Countries and Peoples, reiterating its view that it is incumbent on 

the United Nations to continue to play an active role in the process o f 

decolonization, and noting that the process of decolonization is not yet 

complete,  

 Recalling its resolution 65/119 of 10 December 2010, in which it 

declared the period 2011–2020 the Third International Decade for the 

Eradication of Colonialism, and its resolution 71/122 of 6 December 2016, 

in which it called for the immediate and full implementation of the 

Declaration on the Granting of Independence to Colonial Countries and 

Peoples, 

https://undocs.org/A/71/L.73
https://undocs.org/A/RES/65/118
https://undocs.org/A/RES/65/119
https://undocs.org/A/RES/71/122
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 Noting the resolutions on the Chagos Archipelago adopted by the 

Organization of African Unity and the African Union since 1980, most 

recently at the twenty-eighth ordinary session of the Assembly of the 

Union, held in Addis Ababa on 30 and 31 January 2017, and the resolutions 

on the Chagos Archipelago adopted by the Movement of Non -Aligned 

Countries since 1983, most recently at the Seventeenth Conference of 

Heads of State or Government of Non-Aligned Countries, held on 

Margarita Island, Bolivarian Republic of Venezuela, from 13 to 

18 September 2016, and in particular the deep concern expressed therein at 

the forcible removal by the United Kingdom of Great Britain and Northern 

Ireland of all the inhabitants of the Chagos Archipelago, 

 Noting also its decision of 16 September 2016 to include in the 

agenda of its seventy-first session the item entitled “Request for an 

advisory opinion of the International Court of Justice on the legal 

consequences of the separation of the Chagos Archipelago from Mauritius 

in 1965”, on the understanding that there would be no consideration of this 

item before June 2017, 

 Decides, in accordance with Article 96 of the Charter of the United 

Nations, to request the International Court of Justice, pursuant to  Article 65 

of the Statute of the Court, to render an advisory opinion on the following 

questions: 

 (a) “Was the process of decolonization of Mauritius lawfully 

completed when Mauritius was granted independence in 1968, following 

the separation of the Chagos Archipelago from Mauritius and having regard 

to international law, including obligations reflected in General Assembly 

resolutions 1514 (XV) of 14 December 1960, 2066 (XX) of 16 December 

1965, 2232 (XXI) of 20 December 1966 and 2357 (XXII) of 19 December 

1967?”; 

 (b) “What are the consequences under international law, including 

obligations reflected in the above-mentioned resolutions, arising from the 

continued administration by the United Kingdom of Great Britain and 

Northern Ireland of the Chagos Archipelago, including with respect to the 

inability of Mauritius to implement a programme for the resettlement on 

the Chagos Archipelago of its nationals, in particular those of Chagossian 

origin?”. 

 

88th plenary meeting 

22 June 2017 
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Annex 2 

Letter of H.E. Ambassador J. Koonjul, Permanent 

Representative of Mauritius to the UN to H.E. 

Ambassador H. Braun, Permanent Representative of 

Germany to the UN of 30 May 2017 
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Annex 3 

Republic of Mauritius 

Aide-Mémoire: Item 87 of the Agenda of the 71st 

Session of the UN General Assembly, May 2017 

  



LVII 
 

 

 

 



LVIII 
 

 

 

 



LIX 
 

 

 

 



LX 
 

 

 

 



LXI 
 

 

 

 



LXII 
 

 

 

 



LXIII 
 

 

 

 



LXIV 
 

 

 

 


	2018-01-10 Written Statement Germany_final
	Annex 1: GA Res 71/292-22 June 2017
	Annex 2: Letter of Mauritius to Germany  - 30 May 2017
	Annex3: Mauritius Aide-mémoire: Item 87 GA, May 2017

