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Article 26
Pacta sunt servanda

Every treaty in force is binding upon the parties to it and must be performed
by them in good faith.

Contents

A. Purpose and Function . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

B. Historical Background and Negotiating History . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

I. Historical Background . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4

II. Negotiating History . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

C. Will, Consent and Obligation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

D. Foundation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

I. Naturalism and Cognate Schools . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

II. Good Faith . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

III. Basic Norm, Rule of Recognition . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

IV. International Customary Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20

V. General Principle of Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

E. Elements of Article 26 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

I. Every Treaty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

1. Treaties (Art 2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

2. International Agreements (Art 3) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24

3. Internationalized Contracts . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25

4. Interstate Agreements Governed by Domestic Law . . . . . . . . . . . . . . . . . . . . . . . . . . 28

II. In Force . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29

III. Legally Binding Force (Obligations) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

1. Reciprocal Obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34

2. Non-reciprocal Obligations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

3. Obligations erga omnes partes . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43

IV. Duty to Perform . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

1. Good Faith Performance of the Treaty . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 46

2. Duty Not to Defeat Object and Purpose of the Treaty . . . . . . . . . . . . . . . . . . . . . . . . 49

V. Compliance (International Relations Theories) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 51

F. The Rule pacta sunt servanda Within Domestic Law . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 52

G. Treaties of International Organizations (VCLT II) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 55

A. Purpose and Function

1Art 26 restates the pillar of treaty law1 and the pivotal key to international law: pacta
sunt servanda. Considering its significance, the provision is not too prominently

placed in Part III of the Convention (! MN 8). The Preamble, after all, highlights

pacta sunt servanda by aligning the principle with two others basic corner stones of

1Binder (2008), pp. 317, 321.
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2. Non-reciprocal Obligations

37Non-reciprocal obligations—also referred to as objective, absolute, self-existing,
or inherent obligations114—do not result in the exchange of direct, reciprocal

benefits owed to the other State Parties but in the performance of the treaty for a

benefit of a community good, which is tantamount to an ‘immaterial’ benefit of each
State Party.115

In its advisory opinion on Reservations to the Genocide Convention, the ICJ emphasized:

“The Convention was manifestly adopted for a purely humanitarian and civilizing purpose.

[. . .] In such a convention the contracting States do not have any interests of their own; they
merely have, one and all, a common interest, namely, the accomplishment of those high

purposes which are the raison d’être of the convention. Consequently, in a convention of

this type one cannot speak of individual advantages or disadvantages to States, or of the

maintenance of a perfect contractual balance between rights and duties.”116

38Because the duty to comply is not dependent on the corresponding performance

by other State Parties, recourse to Art 60 paras 1–4 is precluded.117

39There is a broad consensus in the academic debate, evidenced in international

practice, that human rights obligations are never reciprocal.118 Today, the reci-

procity clauses of early treaties onminority rights (eg Art 45 of the 1923 Treaty of
Lausanne119) are criticized as ‘anachronistic’ and contrary to modern human rights

law which “transcends the framework of mere reciprocity between the contracting

States”.120

40The non-reciprocity of provisions relating to the protection of humans in treaties
of a humanitarian character is provided for in Art 60 para 5 (! Art 60 MN 81–

86). The extent of non-reciprocal obligations imposed by modern humanitarian law

such as the four 1949 Geneva Conventions and the two 1977 Protocols is far from

114Fitzmaurice IV 46; Simma (1972), p. 181; ‘global’ reciprocity according to Sicilianos (2002),
p. 1135.
115 According to Simma (1972), p. 314, these obligations are nonetheless reciprocal although in a

form which does not imply the synallagmatic interdependence of treaty performance. See also

Simma (2008), MN 6.
116 ICJ Genocide Convention Opinion [1951] ICJ Rep 15, 23.
117Fitzmaurice II 31 (Draft Art 19 para 1).
118 ECommHR Decision of the Commission as to the Admissibility of Application No 788/60, 11
January 1961, 4 YbECHR 116, 140; ECtHR Ireland v United Kingdom App No 5310/71, 18

January 1978, Ser A No 25, para 239; IACtHR Effect of Reservations on the Entry into Force of the
American Convention (Advisory Opinion) Case OC-2/82, 24 September 1982, Ser A No 2, para

29; Human Rights Committee, General Comment 24 (52), Reservations to the ICCPR, 4 Novem-

ber 1994, UN Doc CCPR/C/21/Rev.1/Add.6, para 17.
119 28 LNTS 11.
120 Report of the Committee for Legal Affairs and Human Rights of the Parliamentary Assembly

of the Council of Europe ‘Freedom of Religion and Other Human Rights for Non-Muslim

Minorities in Turkey and for the Muslim Minority in Thrace (Eastern Greece)’, 21 April 2009,

CoE Doc 11860, paras 32–33.
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clear, as the numerous declarations of State Parties on the occasion of the ratifica-

tion of Protocol I exemplify.

See the declaration of the United Kingdom: “The obligations of Articles 51 and 55 are

accepted on the basis that any adverse party against which the United Kingdom might be

engaged will itself scrupulously observe those obligations. If an adverse party makes

serious and deliberate attacks, in violation of Article 51 or Article 52 against the civilian

population or civilians or against civilian objects, or, in violation of Articles 53, 54 and 55,

on objects or items protected by those Articles, the United Kingdom will regard itself as

entitled to take measures otherwise prohibited by the Articles in question”.121 Similar views

were taken by Egypt, France, Germany and Italy.

41 Quite contrary to State practice, the ICTY favors a much broader, entirely

human-centered approach in its Kupreškić judgment:

“The absolute nature of most obligations imposed by rules of international humanitarian

law reflects the progressive trend towards the so-called ‘humanization’ of international
legal obligations, which refers to the general erosion of the role of reciprocity in the

application of humanitarian law over the last century. [. . .] Unlike other international

norms, such as those of commercial treaties which can legitimately be based on the

protection of reciprocal interests of States, compliance with humanitarian rules could not

be made dependent on a reciprocal or corresponding performance of these obligations by

other States. This trend marks the translation into legal norms of the ‘categorical impera-

tive’ formulated by Kant in the field of morals: one ought to fulfil an obligation regardless

of whether others comply with it or disregard it.”122

42 Apart from obligations aimed at protecting individuals and groups, the non-

reciprocity of treaty obligations is commonly accepted in the field of international
environmental law.123

3. Obligations erga omnes partes

43 The diffuse concept of obligations erga omnes is subject to extensive scholarly

writing.124 In the light of jurisprudence and academic treatises, erga omnes has

become a legal umbrella term covering various legal effects.125 In the context of

treaty law, the notion erga omnes partes or erga omnes contractantes is used to

describe treaty-based obligations, the good faith performance of which all State

Parties have a legal interest in.126

121 Reservation letter of 28 January 1998 sent to the Swiss government by UK Ambassador Hulse.
122 ICTY Prosecutor v Kupreškić et al (Trial Chamber) IT-95-16-T, 14 January 2000, para 517.
123 Tams (2005), pp. 57–58 who furthermore expands the circle of non-reciprocal treaties to all

treaties that require the harmonization of national laws.
124 See eg Ragazzi (1997); Zemanek (2000); Frowein (2008).
125Cf Tams (2005), pp. 99, 155 (“legal vademecum”).
126Whereas erga omnes partes obligations stem from an international treaty, the term erga omnes
obligations is employed to denote universally recognized obligations of international customary

law, owed to the international community as a whole, cf SR Crawford 3rd Report on the Law of

State Responsibility (2000) UN Doc A/CN.4/507, para 106 n 195; Sicilianos (2002), p. 1136.
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Part III

Breach
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A fourth category – a complex breach – was introduced by Ago into the
Draft Articles on the first reading, but it was deleted during the second.73

As conceived of in ARSIWA Articles 14 and 15, no a priori distinction is
drawn between obligations of conduct, result and prevention. State
responsibility in this sense is concerned only with the existence of an
internationally unlawful situation as defined by a relevant primary
norm. Once the situation is identified, it is possible to determine whether
the breach in question is instantaneous, continuing or composite – but
beyond this, the basic contours of the law remain unaffected.

8.3.1 Instantaneous breaches

The first category of act conceived under the ARSIWA is ordinarily called,
for the sake of convenience, an ‘instantaneous breach’.74 This connotes
that the act and its consequences are fixed at a particular point in time.75

The concept is reflected in ARSIWA Article 14(1) as follows:

The breach of an international obligation by an act of a State not having a
continuing character occurs at the moment when the act is performed, even if
its effects continue.

The commentary itself gives no examples as to what may constitute an
instantaneous or non-continuing breach. However, the commentary to
its predecessor, Draft Article 24,76 includes a number of examples,77

such as the military forces of one state shooting down an aircraft from
another state lawfully flying over the territory of the former, the latter, a
third state, or a res communis area (e.g. the shooting down of Iran Air

73 Further: Crawford, Second Report, 20–9.
74 Karl (1987), 99–100; Pauwelyn (1995), 418. The term emerges from the Draft Articles

Commentary, Art. 24, §5 n. 417, which links the adjective ‘instantaneous’ to the general
theory of internal law, and to domestic crimes such as murder, the infliction of injury,
and arson. The term has also been employed by the International Court: Gabčı́kovo-
Nagymaros, ICJ Rep. 1997 p. 7, 54. Salmon suggests that ARSIWA, Art. 14(1) neglects to
take into account the preparation time inherent in any internationally wrongful act,
however short it may be: Salmon (2010), 384–5.

75 Salmon (2010), 384:
The instantaneous act occurs when its conditions for existence are fulfilled and
at that moment it constitutes a wrongful act. By definition, it ceases to exist
at the expiration of the relatively brief time period that is necessary for its
accomplishment.

76 The wording of which was substantially similar to ARSIWA, Art. 14(1):
The breach of an international obligation by an act of the State not extending
in time occurs at the moment when that act is performed. The time of
commission of the breach does not extend beyond that moment, even if the
effects of the act of the State continue subsequently.

77 Draft Articles Commentary, Art. 24, §6.
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Flight 655 over the Strait of Hormuz by surface-to-air missiles fired by
the USS Vincennes on 3 July 198878); the torpedo boat or submarine of a
belligerent state sinking a neutral or unarmed non-combatant ship on
the high seas (e.g. the sinking of the US-flagged SS Robin Moor by the
German U-Boat U-69 on 21 May 194179); the police of one state (or its
agents) killing or wounding the representative of another state; or
organs of a state confiscating or destroying the building in which a
foreign diplomatic mission has its headquarters (e.g. the destruction by
US forces of the Chinese embassy in Belgrade on 7 May 1999 during
Operation Allied Force, the NATO bombing of Yugoslavia80). What all
these situations have in common is that the wrongful act itself can be
narrowed down to a single date – virtually a single moment in time – and
anything that continues afterwards represents the effects of the breach,
rather than a continuation of the act itself.81

It is not always easy to separate the continuation of the illegal act from
its effects. For example, in Phosphates in Morocco,82 the French govern-
ment accepted the jurisdiction of the Court by way of a declaration dated
25 April 1931, which provided that jurisdiction was accepted with
respect to ‘any disputes which may arise after ratification . . . with regard
to situations or facts subsequent to such ratifications’.83 Accordingly,
one of the key tasks of the Court was to fix the date of the wrongful
act relative to the declaration. The contested acts were a decision of
the Moroccan Department of Mines dated 8 January 1925 depriving
M. Tassara, an Italian citizen, of his property, and decrees of 1920
establishing a monopoly on the exploitation of phosphate reserves –

both prima facie in breach of France’s international obligations.
Italy attempted to bridge the temporal gulf between France’s acts

and its ratification of the Court’s jurisdiction by claiming that the
Department’s decision and the legislative monopoly were continuing
acts, that ‘extend[ed] over a period of time, so that when they [became]

78 Gray (2008), 162.
79 The incident was the subject of one of President F. D. Roosevelt’s famous fireside chats,

in which he declared the sinking to be ‘under circumstances violating long-established
international law and violating every principle of humanity’: Roosevelt, The Fireside Chats
of Franklin Delano Roosevelt (2007), 84.

80 Murphy, 1 (2002), 99–1c02.
81 See Karl (1987), 99: ‘Such acts may be preceded by long preparations and have durable

effects (such as the lasting physical disability of passengers); this does not, however, stop
them from being instantaneous acts.’

82 Phosphates in Morocco, Preliminary Objections, (1938) PCIJ Ser. A/B No. 74.
83 Ibid., 10.
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Addendum to Annex 35 of Azerbaijan’s Memorial, Letter
from Vugar Karimov, Deputy Minister of the Ministry of

Ecology and Natural Resources of the Republic of
Azerbaijan, to Elnur Mammadov, Deputy Foreign

Minister of the Republic of Azerbaijan, dated 14 August
2023, No. 3-14/2-2460-D-03-08/2023 (with enclosure)

(original in English)
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1 

APPENDIX A:
PHOTOGRAPHS OF EASTERN PLANE TREES IN THE MAJORITY-ARMENIAN POPULATED TOWN OF HADRUT, 

TAKEN BY MINISTRY OF ECOLOGY AND NATURAL RESOURCES IN 

JUNE 2023 AND AUGUST 2023 

I. Khojavand District 

Figures 1 and 2: Eastern Plane Tree in the Majority-Armenian Populated Town of Hadrut (Top), and  
Close-up of Crosses Carved into Its Bark (Bottom),  

Photographed in June 20231

1 Located at 39°31'26.3"N 47°02'04.7"E.  
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2 

Figure 3: Natural Monument Tree  
in the Majority-Armenian Populated Town of Hadrut2,  

Photographed on 7 August 20233

2 Located at 39°30'19.1124"N 47°1'58.026"E. 
3 Photograph taken between 10:00 and 14:00.  
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Figure 4: Natural Monument Tree  
in the Majority-Armenian Populated Town of Hadrut4,  

Photographed on 7 August 20235

4 Located at 39°30'52.7724"N 47°2'0.2292"E. 
5 Photograph taken between 10:00 and 14:00.  
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