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Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed conflict

Second Protocol  
to The Hague Convention of 1954  
for the Protection of Cultural Property  
in the Event of Armed Conflict 

The Parties, 

Conscious of the need to improve the protection of cultural property in the event of armed 
conflict and to establish an enhanced system of protection for specifically designated 
cultural property; 

Reaffirming the importance of the provisions of the Convention for the Protection of 
Cultural Property in the Event of Armed Conflict, done at the Hague on 14 May 1954, and 
emphasizing the necessity to supplement these provisions through measures to reinforce 
their implementation; 

Desiring to provide the High Contracting Parties to the Convention with a means of being 
more closely involved in the protection of cultural property in the event of armed conflict by 
establishing appropriate procedures therefor; 

Considering that the rules governing the protection of cultural property in the event of 
armed conflict should reflect developments in international law; 

Affirming that the rules of customary international law will continue to govern questions 
not regulated by the provisions of this Protocol; 

Have agreed as follows: 
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Chapter 1. Introduction 

Article 1 – Definitions 
For the purposes of this Protocol: 

(a)  “Party” means a State Party to this Protocol; 

(b) “cultural property” means cultural property as defined in Article 1 of the Convention; 

(c)  “Convention” means the Convention for the Protection of Cultural Property in the 
Event of Armed Conflict, done at The Hague on 14 May 1954; 

(d) “High Contracting Party” means a State Party to the Convention; 

(e) “enhanced protection” means the system of enhanced protection established by 
Articles 10 and 11; 

(f )  “military objective” means an object which by its nature, location, purpose, or 
use makes an effective contribution to military action and whose total or partial 
destruction, capture or neutralisation, in the circumstances ruling at the time, offers a 
definite military advantage; 

(g) “illicit” means under compulsion or otherwise in violation of the applicable rules of 
the domestic law of the occupied territory or of international law. 

(h) “List” means the International List of Cultural Property under Enhanced Protection 
established in accordance with Article 27, sub-paragraph 1(b); 

(i) “Director-General” means the Director-General of UNESCO; 

(j) “UNESCO” means the United Nations Educational, Scientific and Cultural Organization; 

(k) “First Protocol” means the Protocol for the Protection of Cultural Property in the Event 
of Armed Conflict done at The Hague on 14 May 1954; 

Article 2 – Relation to the Convention 
This Protocol supplements the Convention in relations between the Parties. 

Article 3 – Scope of application 
1. In addition to the provisions which shall apply in time of peace, this Protocol shall 

apply in situations referred to in Article 18 paragraphs 1 and 2 of the Convention and 
in Article 22 paragraph 1. 
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2.  When one of the parties to an armed conflict is not bound by this Protocol, the 
Parties to this Protocol shall remain bound by it in their mutual relations. They shall 
furthermore be bound by this Protocol in relation to a State party to the conflict which 
is not bound by it, if the latter accepts the provisions of this Protocol and so long as it 
applies them. 

Article 4 –  Relationship between Chapter 3 and other provisions 
of the Convention and this Protocol 

The application of the provisions of Chapter 3 of this Protocol is without prejudice to: 

(a) the application of the provisions of Chapter I of the Convention and of Chapter 2 of 
this Protocol; 

(b) the application of the provisions of Chapter II of the Convention save that, as between 
Parties to this Protocol or as between a Party and a State which accepts and applies 
this Protocol in accordance with Article 3 paragraph 2, where cultural property has 
been granted both special protection and enhanced protection, only the provisions 
of enhanced protection shall apply. 

Chapter 2. General provisions regarding protection 

Article 5 – Safeguarding of cultural property 
Preparatory measures taken in time of peace for the safeguarding of cultural property against 
the foreseeable effects of an armed conflict pursuant to Article 3 of the Convention shall 
include, as appropriate, the preparation of inventories, the planning of emergency measures 
for protection against fire or structural collapse, the preparation for the removal of movable 
cultural property or the provision for adequate in situ protection of such property, and the 
designation of competent authorities responsible for the safeguarding of cultural property. 

Article 6 – Respect for cultural property 
With the goal of ensuring respect for cultural property in accordance with Article 4 of the 
Convention: 

(a) a waiver on the basis of imperative military necessity pursuant to Article 4 paragraph 2 
of the Convention may only be invoked to direct an act of hostility against cultural 
property when and for as long as: 
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(i) that cultural property has, by its function, been made into a military objective; 
and 

(ii) there is no feasible alternative available to obtain a similar military advantage 
to that offered by directing an act of hostility against that objective; 

(b) a waiver on the basis of imperative military necessity pursuant to Article 4 paragraph 2 
of the Convention may only be invoked to use cultural property for purposes which 
are likely to expose it to destruction or damage when and for as long as no choice is 
possible between such use of the cultural property and another feasible method for 
obtaining a similar military advantage; 

(c) the decision to invoke imperative military necessity shall only be taken by an officer 
commanding a force the equivalent of a battalion in size or larger, or a force smaller 
in size where circumstances do not permit otherwise; 

(d) in case of an attack based on a decision taken in accordance with sub-paragraph (a), 
an effective advance warning shall be given whenever circumstances permit. 

Article 7 – Precautions in attack 
Without prejudice to other precautions required by international humanitarian law in the 
conduct of military operations, each Party to the conflict shall: 

(a) do everything feasible to verify that the objectives to be attacked are not cultural 
property protected under Article 4 of the Convention; 

(b) take all feasible precautions in the choice of means and methods of attack with a view 
to avoiding, and in any event to minimizing, incidental damage to cultural property 
protected under Article 4 of the Convention; 

(c) refrain from deciding to launch any attack which may be expected to cause incidental 
damage to cultural property protected under Article 4 of the Convention which would 
be excessive in relation to the concrete and direct military advantage anticipated; 
and 

(d) cancel or suspend an attack if it becomes apparent: 

(i) that the objective is cultural property protected under Article 4 of the 
Convention; 

(ii) that the attack may be expected to cause incidental damage to cultural 
property protected under Article 4 of the Convention which would be excessive 
in relation to the concrete and direct military advantage anticipated. 
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Article 8 – Precautions against the effects of hostilities 
The Parties to the conflict shall, to the maximum extent feasible: 

(a) remove movable cultural property from the vicinity of military objectives or provide 
for adequate in situ protection; 

(b) avoid locating military objectives near cultural property. 

Article 9 – Protection of cultural property in occupied territory 
1.  Without prejudice to the provisions of Articles 4 and 5 of the Convention, a Party in 

occupation of the whole or part of the territory of another Party shall prohibit and 
prevent in relation to the occupied territory: 

(a) any illicit export, other removal or transfer of ownership of cultural property; 

(b) any archaeological excavation, save where this is strictly required to safeguard, 
record or preserve cultural property; 

(c) any alteration to, or change of use of, cultural property which is intended to 
conceal or destroy cultural, historical or scientific evidence. 

2.  Any archaeological excavation of, alteration to, or change of use of, cultural property 
in occupied territory shall, unless circumstances do not permit, be carried out in close 
co-operation with the competent national authorities of the occupied territory. 

Chapter 3. Enhanced Protection 

Article10 – Enhanced protection 
Cultural property may be placed under enhanced protection provided that it meets the 
following three conditions: 

(a) it is cultural heritage of the greatest importance for humanity; 

(b) it is protected by adequate domestic legal and administrative measures recognising 
its exceptional cultural and historic value and ensuring the highest level of protection; 

(c) it is not used for military purposes or to shield military sites and a declaration has 
been made by the Party which has control over the cultural property, confirming that 
it will not be so used. 
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Article 11 – The granting of enhanced protection 
1.  Each Party should submit to the Committee a list of cultural property for which it 

intends to request the granting of enhanced protection. 

2.  The Party which has jurisdiction or control over the cultural property may request 
that it be included in the List to be established in accordance with Article 27 sub-
paragraph 1(b). This request shall include all necessary information related to the 
criteria mentioned in Article 10. The Committee may invite a Party to request that 
cultural property be included in the List. 

3.  Other Parties, the International Committee of the Blue Shield and other non-
governmental organizations with relevant expertise may recommend specific cultural 
property to the Committee. In such cases, the Committee may decide to invite a Party 
to request inclusion of that cultural property in the List. 

4.  Neither the request for inclusion of cultural property situated in a territory, sovereignty 
or jurisdiction over which is claimed by more than one State, nor its inclusion, shall in 
any way prejudice the rights of the parties to the dispute. 

5.  Upon receipt of a request for inclusion in the List, the Committee shall inform all 
Parties of the request. Parties may submit representations regarding such a request 
to the Committee within sixty days. These representations shall be made only on the 
basis of the criteria mentioned in Article 10. They shall be specific and related to facts. 
The Committee shall consider the representations, providing the Party requesting 
inclusion with a reasonable opportunity to respond before taking the decision. When 
such representations are before the Committee, decisions for inclusion in the List 
shall be taken, notwithstanding Article 26, by a majority of four-fifths of its members 
present and voting. 

6.  In deciding upon a request, the Committee should ask the advice of governmental 
and non-governmental organizations, as well as of individual experts. 

7. A decision to grant or deny enhanced protection may only be made on the basis of 
the criteria mentioned in Article 10. 

8. In exceptional cases, when the Committee has concluded that the Party requesting 
inclusion of cultural property in the List cannot fulfil the criteria of Article 10 sub-
paragraph (b), the Committee may decide to grant enhanced protection, provided 
that the requesting Party submits a request for international assistance under 
Article 32. 

9. Upon the outbreak of hostilities, a Party to the conflict may request, on an emergency 
basis, enhanced protection of cultural property under its jurisdiction or control by 
communicating this request to the Committee. The Committee shall transmit this 
request immediately to all Parties to the conflict. In such cases the Committee will 
consider representations from the Parties concerned on an expedited basis. The 
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decision to grant provisional enhanced protection shall be taken as soon as possible 
and, notwithstanding Article 26, by a majority of four-fifths of its members present 
and voting. Provisional enhanced protection may be granted by the Committee 
pending the outcome of the regular procedure for the granting of enhanced 
protection, provided that the provisions of Article 10 sub-paragraphs (a) and (c) are 
met. 

10.  Enhanced protection shall be granted to cultural property by the Committee from the 
moment of its entry in the List. 

11.  The Director-General shall, without delay, send to the Secretary-General of the United 
Nations and to all Parties notification of any decision of the Committee to include 
cultural property on the List. 

Article 12 – Immunity of cultural property under enhanced protection 
The Parties to a conflict shall ensure the immunity of cultural property under enhanced 
protection by refraining from making such property the object of attack or from any use of 
the property or its immediate surroundings in support of military action. 

Article 13 – Loss of enhanced protection 
1.  Cultural property under enhanced protection shall only lose such protection: 

(a) if such protection is suspended or cancelled in accordance with Article 14; or 

(b) if, and for as long as, the property has, by its use, become a military objective. 

2.  In the circumstances of sub-paragraph 1(b), such property may only be the object of 
attack if: 

(a) the attack is the only feasible means of terminating the use of the property 
referred to in sub-paragraph 1(b); 

(b) all feasible precautions are taken in the choice of means and methods of attack, 
with a view to terminating such use and avoiding, or in any event minimising, 
damage to the cultural property; 

(c) unless circumstances do not permit, due to requirements of immediate self-
defence: 

(i) the attack is ordered at the highest operational level of command; 

(ii) effective advance warning is issued to the opposing forces requiring 
the termination of the use referred to in sub-paragraph 1(b); and 

(iii) Reasonable time is given to the opposing forces to redress the situation. 
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Article 14 – Suspension and cancellation of enhanced protection 
1. Where cultural property no longer meets any one of the criteria in Article 10 of this 

Protocol, the Committee may suspend its enhanced protection status or cancel that 
status by removing that cultural property from the List. 

2.  In the case of a serious violation of Article 12 in relation to cultural property under 
enhanced protection arising from its use in support of military action, the Committee 
may suspend its enhanced protection status. Where such violations are continuous, 
the Committee may exceptionally cancel the enhanced protection status by removing 
the cultural property from the List. 

3.  The Director-General shall, without delay, send to the Secretary-General of the United 
Nations and to all Parties to this Protocol notification of any decision of the Committee 
to suspend or cancel the enhanced protection of cultural property. 

4.  Before taking such a decision, the Committee shall afford an opportunity to the 
Parties to make their views known. 

Chapter 4. Criminal responsibility and jurisdiction 

Article 15 – Serious violations of this Protocol 
1.  Any person commits an offence within the meaning of this Protocol if that person 

intentionally and in violation of the Convention or this Protocol commits any of the 
following acts: 

(a) making cultural property under enhanced protection the object of attack; 

(b) using cultural property under enhanced protection or its immediate 
surroundings in support of military action; 

(c) extensive destruction or appropriation of cultural property protected under 
the Convention and this Protocol; 

(d) making cultural property protected under the Convention and this Protocol 
the object of attack; 

(e) theft, pillage or misappropriation of, or acts of vandalism directed against 
cultural property protected under the Convention. 

2.  Each Party shall adopt such measures as may be necessary to establish as criminal 
offences under its domestic law the offences set forth in this Article and to make such 
offences punishable by appropriate penalties. When doing so, Parties shall comply 
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with general principles of law and international law, including the rules extending 
individual criminal responsibility to persons other than those who directly commit 
the act. 

Article 16 – Jurisdiction 
1.  Without prejudice to paragraph 2, each Party shall take the necessary legislative 

measures to establish its jurisdiction over offences set forth in Article 15 in the 
following cases: 

(a) when such an offence is committed in the territory of that State; 

(b) when the alleged offender is a national of that State; 

(c) in the case of offences set forth in sub-paragraphs (a) to (c) of the first paragraph 
of Article 15, when the alleged offender is present in its territory. 

2.  With respect to the exercise of jurisdiction and without prejudice to Article 28 of the 
Convention: 

(a) this Protocol does not preclude the incurring of individual criminal responsibility 
or the exercise of jurisdiction under national and international law that may be 
applicable, or affect the exercise of jurisdiction under customary international 
law; 

(b) except in so far as a State which is not Party to this Protocol may accept and 
apply its provisions in accordance with Article 3 paragraph 2, members of the 
armed forces and nationals of a State which is not Party to this Protocol, except 
for those nationals serving in the armed forces of a State which is a Party to 
this Protocol, do not incur individual criminal responsibility by virtue of this 
Protocol, nor does this Protocol impose an obligation to establish jurisdiction 
over such persons or to extradite them. 

Article 17 – Prosecution 
1.  The Party in whose territory the alleged offender of an offence set forth in Article 15 

sub-paragraphs 1 (a) to (c) is found to be present shall, if it does not extradite that 
person, submit, without exception whatsoever and without undue delay, the case 
to its competent authorities, for the purpose of prosecution, through proceedings 
in accordance with its domestic law or with, if applicable, the relevant rules of 
international law. 

2.  Without prejudice to, if applicable, the relevant rules of international law, any person 
regarding whom proceedings are being carried out in connection with the Convention 
or this Protocol shall be guaranteed fair treatment and a fair trial in accordance with 
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domestic law and international law at all stages of the proceedings, and in no cases 
shall be provided guarantees less favorable to such person than those provided by 
international law. 

Article 18 – Extradition 
1.  The offences set forth in Article 15 sub-paragraphs 1 (a) to (c) shall be deemed to be 

included as extraditable offences in any extradition treaty existing between any of 
the Parties before the entry into force of this Protocol. Parties undertake to include 
such offences in every extradition treaty to be subsequently concluded between 
them. 

2.  When a Party which makes extradition conditional on the existence of a treaty receives 
a request for extradition from another Party with which it has no extradition treaty, 
the requested Party may, at its option, consider the present Protocol as the legal basis 
for extradition in respect of offences as set forth in Article 15 sub-paragraphs 1 (a) 
to (c). 

3.  Parties which do not make extradition conditional on the existence of a treaty 
shall recognise the offences set forth in Article 15 sub-paragraphs 1 (a) to (c) as 
extraditable offences between them, subject to the conditions provided by the law 
of the requested Party. 

4. If necessary, offences set forth in Article 15 sub-paragraphs 1 (a) to (c) shall be treated, 
for the purposes of extradition between Parties, as if they had been committed not 
only in the place in which they occurred but also in the territory of the Parties that 
have established jurisdiction in accordance with Article 16 paragraph 1. 

Article 19 – Mutual legal assistance 
1.  Parties shall afford one another the greatest measure of assistance in connection 

with investigations or criminal or extradition proceedings brought in respect of the 
offences set forth in Article 15, including assistance in obtaining evidence at their 
disposal necessary for the proceedings. 

2.  Parties shall carry out their obligations under paragraph 1 in conformity with any 
treaties or other arrangements on mutual legal assistance that may exist between 
them. In the absence of such treaties or arrangements, Parties shall afford one another 
assistance in accordance with their domestic law. 

Article 20 – Grounds for refusal 
1.  For the purpose of extradition, offences set forth in Article 15 sub-paragraphs 1 (a) 

to (c), and for the purpose of mutual legal assistance, offences set forth in Article 15 
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shall not be regarded as political offences nor as offences connected with political 
offences nor as offences inspired by political motives. Accordingly, a request for 
extradition or for mutual legal assistance based on such offences may not be refused 
on the sole ground that it concerns a political offence or an offence connected with a 
political offence or an offence inspired by political motives. 

2.  Nothing in this Protocol shall be interpreted as imposing an obligation to extradite 
or to afford mutual legal assistance if the requested Party has substantial grounds 
for believing that the request for extradition for offences set forth in Article 15 sub-
paragraphs 1 (a) to (c) or for mutual legal assistance with respect to offences set forth 
in Article 15 has been made for the purpose of prosecuting or punishing a person on 
account of that person’s race, religion, nationality, ethnic origin or political opinion or 
that compliance with the request would cause prejudice to that person’s position for 
any of these reasons. 

Article 21 – Measures regarding other violations 
Without prejudice to Article 28 of the Convention, each Party shall adopt such legislative, 
administrative or disciplinary measures as may be necessary to suppress the following acts 
when committed intentionally: 

(a) any use of cultural property in violation of the Convention or this Protocol; 

(b) any illicit export, other removal or transfer of ownership of cultural property from 
occupied territory in violation of the Convention or this Protocol. 

Chapter 5.  The protection of cultural property in armed 
conflicts not of an international character 

Article 22 – Armed conflicts not of an international character 
1.  This Protocol shall apply in the event of an armed conflict not of an international 

character, occurring within the territory of one of the Parties. 

2.  This Protocol shall not apply to situations of internal disturbances and tensions, such 
as riots, isolated and sporadic acts of violence and other acts of a similar nature. 

3.  Nothing in this Protocol shall be invoked for the purpose of affecting the sovereignty 
of a State or the responsibility of the government, by all legitimate means, to maintain 
or re-establish law and order in the State or to defend the national unity and territorial 
integrity of the State. 
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4.  Nothing in this Protocol shall prejudice the primary jurisdiction of a Party in whose 
territory an armed conflict not of an international character occurs over the violations 
set forth in Article 15. 

5.  Nothing in this Protocol shall be invoked as a justification for intervening, directly or 
indirectly, for any reason whatever, in the armed conflict or in the internal or external 
affairs of the Party in the territory of which that conflict occurs. 

6.  The application of this Protocol to the situation referred to in paragraph 1 shall not 
affect the legal status of the parties to the conflict. 

7.  UNESCO may offer its services to the parties to the conflict. 

Chapter 6. Institutional Issues 

Article 23 – Meeting of the Parties 
1.  The Meeting of the Parties shall be convened at the same time as the General 

Conference of UNESCO, and in co-ordination with the Meeting of the High Contracting 
Parties, if such a meeting has been called by the Director-General. 

2.  The Meeting of the Parties shall adopt its Rules of Procedure. 

3.  The Meeting of the Parties shall have the following functions: 

(a)  to elect the Members of the Committee, in accordance with Article 24 
paragraph 1; 

(b)  to endorse the Guidelines developed by the Committee in accordance with 
Article 27 sub-paragraph 1(a); 

(c)  to provide guidelines for, and to supervise the use of the Fund by the 
Committee; 

(d)  to consider the report submitted by the Committee in accordance with 
Article 27 sub-paragraph 1(d); 

(e)  to discuss any problem related to the application of this Protocol, and to make 
recommendations, as appropriate. 

4.  At the request of at least one-fifth of the Parties, the Director-General shall convene 
an Extraordinary Meeting of the Parties. 
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Article 24 –  Committee for the Protection of Cultural Property 
in the Event of Armed Conflict 

1.  The Committee for the Protection of Cultural Property in the Event of Armed Conflict 
is hereby established. It shall be composed of twelve Parties which shall be elected by 
the Meeting of the Parties. 

2.  The Committee shall meet once a year in ordinary session and in extra-ordinary 
sessions whenever it deems necessary. 

3.  In determining membership of the Committee, Parties shall seek to ensure an 
equitable representation of the different regions and cultures of the world. 

4.  Parties members of the Committee shall choose as their representatives persons 
qualified in the fields of cultural heritage, defence or international law, and they 
shall endeavour, in consultation with one another, to ensure that the Committee as a 
whole contains adequate expertise in all these fields. 

Article 25 – Term of office 
1.  A Party shall be elected to the Committee for four years and shall be eligible for 

immediate re-election only once. 

2.  Notwithstanding the provisions of paragraph 1, the term of office of half of the 
members chosen at the time of the first election shall cease at the end of the first 
ordinary session of the Meeting of the Parties following that at which they were 
elected. These members shall be chosen by lot by the President of this Meeting after 
the first election. 

Article 26 – Rules of procedure 
1.  The Committee shall adopt its Rules of Procedure. 

2.  A majority of the members shall constitute a quorum. Decisions of the Committee 
shall be taken by a majority of two-thirds of its members voting. 

3.  Members shall not participate in the voting on any decisions relating to cultural 
property affected by an armed conflict to which they are parties. 

Article 27 – Functions 
1.  The Committee shall have the following functions: 

(a) to develop Guidelines for the implementation of this Protocol; 
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(b) to grant, suspend or cancel enhanced protection for cultural property and to 
establish, maintain and promote the International List of Cultural Property 
under Enhanced Protection; 

(c) to monitor and supervise the implementation of this Protocol and promote 
the identification of cultural property under enhanced protection; 

(d) to consider and comment on reports of the Parties, to seek clarifications as 
required, and prepare its own report on the implementation of this Protocol 
for the Meeting of the Parties; 

(e) to receive and consider requests for international assistance under Article 32; 

(f ) to determine the use of the Fund; 

(g) to perform any other function which may be assigned to it by the Meeting of 
the Parties. 

2.  The functions of the Committee shall be performed in co-operation with the Director-
General. 

3.  The Committee shall co-operate with international and national governmental 
and non-governmental organizations having objectives similar to those of the 
Convention, its First Protocol and this Protocol. To assist in the implementation of its 
functions, the Committee may invite to its meetings, in an advisory capacity, eminent 
professional organizations such as those which have formal relations with UNESCO, 
including the International Committee of the Blue Shield (ICBS) and its constituent 
bodies. Representatives of the International Centre for the Study of the Preservation 
and Restoration of Cultural Property (Rome Centre) (ICCROM) and of the International 
Committee of the Red Cross (ICRC) may also be invited to attend in an advisory 
capacity. 

Article 28 – Secretariat 
The Committee shall be assisted by the Secretariat of UNESCO which shall prepare the 
Committee’s documentation and the agenda for its meetings and shall have the responsibility 
for the implementation of its decisions. 
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Article 29 –  The Fund for the Protection of Cultural Property  
in the Event of Armed Conflict 

1.  A Fund is hereby established for the following purposes: 

(a) to provide financial or other assistance in support of preparatory or other 
measures to be taken in peacetime in accordance with, inter alia, Article 5, 
Article 10 sub-paragraph (b) and Article 30; and 

(b) to provide financial or other assistance in relation to emergency, provisional 
or other measures to be taken in order to protect cultural property during 
periods of armed conflict or of immediate recovery after the end of hostilities 
in accordance with, inter alia, Article 8 sub-paragraph (a). 

2.  The Fund shall constitute a trust fund, in conformity with the provisions of the 
financial regulations of UNESCO. 

3.  Disbursements from the Fund shall be used only for such purposes as the Committee 
shall decide in accordance with the guidelines as defined in Article 23 sub-paragraph 
3(c). The Committee may accept contributions to be used only for a certain programme 
or project, provided that the Committee shall have decided on the implementation of 
such programme or project. 

4.  The resources of the Fund shall consist of: 

(a)  voluntary contributions made by the Parties; 

(b)  contributions, gifts or bequests made by: 

(i)  other States; 

(ii)  UNESCO or other organizations of the United Nations system; 

(iii)  other intergovernmental or non-governmental organizations; and 

(iv)  public or private bodies or individuals; 

(c)  any interest accruing on the Fund; 

(d)  funds raised by collections and receipts from events organized for the benefit 
of the Fund; and 

(e)  all other resources authorized by the guidelines applicable to the Fund. 
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Chapter 7.  Dissemination of Information 
and International Assistance 

Article 30 – Dissemination 
1.  The Parties shall endeavour by appropriate means, and in particular by educational 

and information programmes, to strengthen appreciation and respect for cultural 
property by their entire population. 

2.  The Parties shall disseminate this Protocol as widely as possible, both in time of peace 
and in time of armed conflict. 

3.  Any military or civilian authorities who, in time of armed conflict, assume 
responsibilities with respect to the application of this Protocol, shall be fully 
acquainted with the text thereof. To this end the Parties shall, as appropriate: 

(a)  incorporate guidelines and instructions on the protection of cultural property 
in their military regulations; 

(b)  develop and implement, in cooperation with UNESCO and relevant 
governmental and non-governmental organizations, peacetime training and 
educational programmes; 

(c)  communicate to one another, through the Director-General, information on 
the laws, administrative provisions and measures taken under sub-paragraphs 
(a) and (b); 

(d)  communicate to one another, as soon as possible, through the Director-
General, the laws and administrative provisions which they may adopt to 
ensure the application of this Protocol. 

Article 31 – International cooperation 
In situations of serious violations of this Protocol, the Parties undertake to act, jointly through 
the Committee, or individually, in cooperation with UNESCO and the United Nations and in 
conformity with the Charter of the United Nations. 

Article 32 – International assistance 
1.  A Party may request from the Committee international assistance for cultural property 

under enhanced protection as well as assistance with respect to the preparation, 
development or implementation of the laws, administrative provisions and measures 
referred to in Article 10. 
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2.  A party to the conflict, which is not a Party to this Protocol but which accepts and 
applies provisions in accordance with Article 3, paragraph 2, may request appropriate 
international assistance from the Committee. 

3.  The Committee shall adopt rules for the submission of requests for international 
assistance and shall define the forms the international assistance may take. 

4.  Parties are encouraged to give technical assistance of all kinds, through the 
Committee, to those Parties or parties to the conflict who request it. 

Article 33 – Assistance of UNESCO 
1.  A Party may call upon UNESCO for technical assistance in organizing the protection 

of its cultural property, such as preparatory action to safeguard cultural property, 
preventive and organizational measures for emergency situations and compilation 
of national inventories of cultural property, or in connection with any other problem 
arising out of the application of this Protocol. UNESCO shall accord such assistance 
within the limits fixed by its programme and by its resources. 

2.  Parties are encouraged to provide technical assistance at bilateral or multilateral 
level. 

3.  UNESCO is authorized to make, on its own initiative, proposals on these matters to the 
Parties. 

Chapter 8. Execution of this Protocol 

Article 34 – Protecting Powers 
This Protocol shall be applied with the co-operation of the Protecting Powers responsible for 
safeguarding the interests of the Parties to the conflict. 

Article 35 – Conciliation procedure 
1.  The Protecting Powers shall lend their good offices in all cases where they may deem 

it useful in the interests of cultural property, particularly if there is disagreement 
between the Parties to the conflict as to the application or interpretation of the 
provisions of this Protocol. 

2.  For this purpose, each of the Protecting Powers may, either at the invitation of one 
Party, of the Director-General, or on its own initiative, propose to the Parties to 
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the conflict a meeting of their representatives, and in particular of the authorities 
responsible for the protection of cultural property, if considered appropriate, on the 
territory of a State not party to the conflict. The Parties to the conflict shall be bound 
to give effect to the proposals for meeting made to them. The Protecting Powers shall 
propose for approval by the Parties to the conflict a person belonging to a State not 
party to the conflict or a person presented by the Director-General, which person 
shall be invited to take part in such a meeting in the capacity of Chairman. 

Article 36 – Conciliation in absence of Protecting Powers 
1.  In a conflict where no Protecting Powers are appointed the Director-General may 

lend good offices or act by any other form of conciliation or mediation, with a view to 
settling the disagreement. 

2.  At the invitation of one Party or of the Director-General, the Chairman of the Committee 
may propose to the Parties to the conflict a meeting of their representatives, and 
in particular of the authorities responsible for the protection of cultural property, if 
considered appropriate, on the territory of a State not party to the conflict. 

Article 37 – Translations and reports 
1.  The Parties shall translate this Protocol into their official languages and shall 

communicate these official translations to the Director-General. 

2.  The Parties shall submit to the Committee, every four years, a report on the 
implementation of this Protocol. 

Article 38 – State responsibility 
No provision in this Protocol relating to individual criminal responsibility shall affect the 
responsibility of States under international law, including the duty to provide reparation. 

Chapter 9. Final Clauses 

Article 39 – Languages 
This Protocol is drawn up in Arabic, Chinese, English, French, Russian and Spanish, the six 
texts being equally authentic. 

HP EXHIBIT 338

2739



61

Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Property in the Event of Armed conflict

Article 40 – Signature 
This Protocol shall bear the date of 26 March 1999. It shall be opened for signature by all 
High Contracting Parties at The Hague from 17 May 1999 until 31 December 1999. 

Article 41 – Ratification, acceptance or approval 
1.  This Protocol shall be subject to ratification, acceptance or approval by High 

Contracting Parties which have signed this Protocol, in accordance with their 
respective constitutional procedures. 

2.  The instruments of ratification, acceptance or approval shall be deposited with the 
Director-General. 

Article 42 – Accession 
1.  This Protocol shall be open for accession by other High Contracting Parties from 1 

January 2000. 

2.  Accession shall be effected by the deposit of an instrument of accession with the 
Director-General. 

Article 43 – Entry into force 
1.  This Protocol shall enter into force three months after twenty instruments of 

ratification, acceptance, approval or accession have been deposited. 

2.  Thereafter, it shall enter into force, for each Party, three months after the deposit of its 
instrument of ratification, acceptance, approval or accession. 

Article 44 – Entry into force in situations of armed conflict 
The situations referred to in Articles 18 and 19 of the Convention shall give immediate effect 
to ratifications, acceptances or approvals of or accessions to this Protocol deposited by the 
parties to the conflict either before or after the beginning of hostilities or occupation. In 
such cases the Director-General shall transmit the communications referred to in Article 46 
by the speediest method. 

Article 45 – Denunciation 
1.  Each Party may denounce this Protocol. 
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2. The denunciation shall be notified by an instrument in writing, deposited with the
Director-General.

3. The denunciation shall take effect one year after the receipt of the instrument
of denunciation. However, if, on the expiry of this period, the denouncing Party is
involved in an armed conflict, the denunciation shall not take effect until the end
of hostilities, or until the operations of repatriating cultural property are completed,
whichever is the later.

Article 46 – Notifications 
The Director-General shall inform all High Contracting Parties as well as the United Nations, 
of the deposit of all the instruments of ratification, acceptance, approval or accession 
provided for in Articles 41 and 42 and of denunciations provided for Article 45. 

Article 47 – Registration with the United Nations 
In conformity with Article 102 of the Charter of the United Nations, this Protocol shall be 
registered with the Secretariat of the United Nations at the request of the Director-General. 

In faith whereof the undersigned, duly authorized, have signed the present Protocol. 

Done at The Hague, this twenty-sixth day of March 1999, in a single copy which shall be 
deposited in the archives of the UNESCO, and certified true copies of which shall be delivered 
to all the High Contracting Parties.
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RESPONSIBILITY OF STATES FOR 
INTERNATIONALLY WRONGFUL ACTS

General commentary

(1) These articles seek to formulate, by way of codifi-
cation and progressive development, the basic rules of 
international law concerning the responsibility of States 
for their internationally wrongful acts. The emphasis is 
on the secondary rules of State responsibility: that is to 
say, the general conditions under international law for the 
State to be considered responsible for wrongful actions or 
omissions, and the legal consequences which flow there-
from. The articles do not attempt to define the content of 
the international obligations, the breach of which gives 
rise to responsibility. This is the function of the primary 
rules, whose codification would involve restating most of  
substantive customary and conventional international 
law.

(2) Roberto Ago, who was responsible for establishing 
the basic structure and orientation of the project, saw the 
articles as specifying:

the principles which govern the responsibility of States for internation-
ally wrongful acts, maintaining a strict distinction between this task 
and the task of defining the rules that place obligations on States, the 
violation of which may generate responsibility … [I]t is one thing to 
define a rule and the content of the obligation it imposes, and another 
to determine whether that obligation has been violated and what should 
be the consequences of the violation.��

(3) Given the existence of a primary rule establishing 
an obligation under international law for a State, and as-
suming that a question has arisen as to whether that State 
has complied with the obligation, a number of further  
issues of a general character arise. These include: 

(a) The role of international law as distinct from the 
internal law of the State concerned in characterizing  
conduct as unlawful;

(b) Determining in what circumstances conduct is 
to be attributed to the State as a subject of international 
law;

(c) Specifying when and for what period of time there 
is or has been a breach of an international obligation by 
a State;

(d) Determining in what circumstances a State may be 
responsible for the conduct of another State which is in-
compatible with an international obligation of the latter;

(e) Defining the circumstances in which the wrong-
fulness of conduct under international law may be pre-
cluded;

(f) Specifying the content of State responsibility, i.e. 
the new legal relations that arise from the commission 
by a State of an internationally wrongful act, in terms of  
cessation of the wrongful act, and reparation for any  
injury done;

(g) Determining any procedural or substantive pre-
conditions for one State to invoke the responsibility of 

32 Yearbook ... 1970, vol. II, p. 306, document A/8010/Rev.l, 
para. 66 (c).

another State, and the circumstances in which the right to 
invoke responsibility may be lost;

(h) Laying down the conditions under which a State 
may be entitled to respond to a breach of an international 
obligation by taking countermeasures designed to ensure 
the fulfilment of the obligations of the responsible State 
under these articles.

This is the province of the secondary rules of State 
responsibility. 

(4) A number of matters do not fall within the scope of 
State responsibility as dealt with in the present articles:

(a) As already noted, it is not the function of the arti-
cles to specify the content of the obligations laid down by 
particular primary rules, or their interpretation. Nor do the 
articles deal with the question whether and for how long 
particular primary obligations are in force for a State. It 
is a matter for the law of treaties to determine whether a 
State is a party to a valid treaty, whether the treaty is in 
force for that State and with respect to which provisions, 
and how the treaty is to be interpreted. The same is true, 
mutatis mutandis, for other “sources” of international ob-
ligations, such as customary international law. The arti-
cles take the existence and content of the primary rules 
of international law as they are at the relevant time; they 
provide the framework for determining whether the con-
sequent obligations of each State have been breached, and 
with what legal consequences for other States.

(b) The consequences dealt with in the articles are 
those which flow from the commission of an internation-
ally wrongful act as such.33 No attempt is made to deal 
with the consequences of a breach for the continued valid-
ity or binding effect of the primary rule (e.g. the right of 
an injured State to terminate or suspend a treaty for mate-
rial breach, as reflected in article 60 of the 1969 Vienna 
Convention). Nor do the articles cover such indirect or 
additional consequences as may flow from the responses 
of international organizations to wrongful conduct. In car-
rying out their functions it may be necessary for interna-
tional organizations to take a position on whether a State 
has breached an international obligation. But even where 
this is so, the consequences will be those determined by 
or within the framework of the constituent instrument of 
the organization, and these fall outside the scope of the 
articles. This is particularly the case with action of the 
United Nations under the Charter, which is specifically 
reserved by article 59.

(c) The articles deal only with the responsibility for 
conduct which is internationally wrongful. There may be 
cases where States incur obligations to compensate for the 
injurious consequences of conduct which is not prohibited, 
and may even be expressly permitted, by international law 
(e.g. compensation for property duly taken for a public 
purpose). There may also be cases where a State is obliged 
to restore the status quo ante after some lawful activity 
has been completed. These requirements of compensation 
or restoration would involve primary obligations; it would 
be the failure to pay compensation, or to restore the status 

33 For the purposes of the articles, the term “internationally wrong-
ful act” includes an omission and extends to conduct consisting of 
several actions or omissions which together amount to an internation-
ally wrongful act. See paragraph (1) of the commentary to article 1.
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quo which would engage the international responsibility 
of the State concerned. Thus for the purposes of these 
articles, international responsibility results exclusively 
from a wrongful act contrary to international law. This is 
reflected in the title of the articles.

(d) The articles are concerned only with the responsi-
bility of States for internationally wrongful conduct, leav-
ing to one side issues of the responsibility of international 
organizations or of other non-State entities (see articles 
57 and 58).

(5) On the other hand, the present articles are concerned 
with the whole field of State responsibility. Thus they are 
not limited to breaches of obligations of a bilateral char-
acter, e.g. under a bilateral treaty with another State. They 
apply to the whole field of the international obligations 
of States, whether the obligation is owed to one or several 
States, to an individual or group, or to the international 
community as a whole. Being general in character, they 
are also for the most part residual. In principle, States are 
free, when establishing or agreeing to be bound by a rule, 
to specify that its breach shall entail only particular con-
sequences and thereby to exclude the ordinary rules of 
responsibility. This is made clear by article 55. 

(6) The present articles are divided into four parts. Part 
One is entitled “The internationally wrongful act of a 
State”. It deals with the requirements for the international 
responsibility of a State to arise. Part Two, “Content of 
the international responsibility of a State”, deals with the 
legal consequences for the responsible State of its inter-
nationally wrongful act, in particular as they concern ces-
sation and reparation. Part Three is entitled “The imple-
mentation of the international responsibility of a State”. 
It identifies the State or States which may react to an 
internationally wrongful act and specifies the modalities 
by which this may be done, including, in certain circum-
stances, by the taking of countermeasures as necessary to 
ensure cessation of the wrongful act and reparation for its 
consequences. Part Four contains certain general provi-
sions applicable to the articles as a whole.

ParT One

The InTernaTIOnally wrOngFul 
aCT OF a STaTe

Part One defines the general conditions necessary for 
State responsibility to arise. Chapter I lays down three ba-
sic principles for responsibility from which the articles 
as a whole proceed. Chapter II defines the conditions 
under which conduct is attributable to the State. Chapter 
III spells out in general terms the conditions under which 
such conduct amounts to a breach of an international obli-
gation of the State concerned. Chapter IV deals with cer-
tain exceptional cases where one State may be responsible 
for the conduct of another State not in conformity with an 
international obligation of the latter. Chapter V defines 
the circumstances precluding the wrongfulness for con-
duct not in conformity with the international obligations 
of a State.

ChaPTer I

general PrInCIPleS

Article 1. Responsibility of a State for its 
internationally wrongful acts

Every internationally wrongful act of a State entails 
the international responsibility of that State.

Commentary

(1) article 1 states the basic principle underlying the 
articles as a whole, which is that a breach of internation-
al law by a State entails its international responsibility. 
an internationally wrongful act of a State may consist 
in one or more actions or omissions or a combination of 
both. whether there has been an internationally wrongful 
act depends, first, on the requirements of the obligation 
which is said to have been breached and, secondly, on the 
framework conditions for such an act, which are set out in 
Part One. The term “international responsibility” covers 
the new legal relations which arise under international law 
by reason of the internationally wrongful act of a State. 
The content of these new legal relations is specified in 
Part Two.

(2) PCIJ applied the principle set out in article 1 in a 
number of cases. For example, in the Phosphates in Mo-
rocco case, PCIJ affirmed that when a State commits an 
internationally wrongful act against another State inter-
national responsibility is established “immediately as be-
tween the two States”.34 ICJ has applied the principle on 
several occasions, for example in the Corfu Channel case,35 

in the Military and Paramilitary Activities in and against 
Nicaragua case,36 and in the Gabčíkovo-Nagymaros 
Project case.37 The Court also referred to the principle 
in its advisory opinions on Reparation for Injuries,38 and 
on the Interpretation of Peace Treaties (Second Phase),39 
in which it stated that “refusal to fulfil a treaty obligation 
involves international responsibility”.40 arbitral tribunals 
have repeatedly affirmed the principle, for example in the 
Claims of Italian Nationals Resident in Peru cases,41 in 

�� Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, 
No. 74, p. 10, at p. 28. See also S.S. “Wimbledon”, 1923, P.C.I.J., 
Series A, No. 1, p. 15, at p. 30; Factory at Chorzów, Jurisdiction, Judg- 
ment No. 8, 1927, P.C.I.J., Series A, No. 9, p. 21; and ibid., Merits, 
Judgment No. 13, 1928, P.C.I.J., Series A, No. 17, p. 29.

�� Corfu Channel, Merits, Judgment, I.C.J. Reports 1949, p. 4, at 
p. 23.

36 Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. 
Reports 1986, p. 14, at p. 142, para. 283, and p. 149, para. 292.

37 Gabčíkovo-Nagymaros Project (see footnote 27 above), at p. 38, 
para. 47.

38 Reparation for Injuries Suffered in the Service of the United 
Nations, Advisory Opinion, I.C.J. Reports 1949, p. 174, at p. 184.

�9 Interpretation of Peace Treaties with Bulgaria, Hungary and 
Romania, Second Phase, Advisory Opinion, I.C.J. Reports 1950, 
p. 221.

40 Ibid., p. 228.
41 Seven of these awards rendered in 1901 reiterated that “a uni-

versally recognized principle of international law states that the State 
is responsible for the violations of the law of nations committed by its 
agents” (unrIaa, vol. XV (Sales no. 66.V.3), pp. 399 (Chiessa claim), 
401 (Sessarego claim), 404 (Sanguinetti claim), 407 (Vercelli claim), 
408 (Queirolo claim), 409 (roggero claim), and 411 (Miglia claim)).

HP EXHIBIT 339

2744



 State responsibility 33

the Dickson Car Wheel Company case,42 in the Interna-
tional Fisheries Company case,43 in the British Claims in 
the Spanish Zone of Morocco case44 and in the Armstrong 
Cork Company case.45 In the “Rainbow Warrior” case,46 
the arbitral tribunal stressed that “any violation by a State 
of any obligation, of whatever origin, gives rise to State 
responsibility”.47

(3) That every internationally wrongful act of a State 
entails the international responsibility of that State, and 
thus gives rise to new international legal relations addi-
tional to those which existed before the act took place, 
has been widely recognized, both before48 and since49 ar- 
ticle 1 was first formulated by the Commission. It is 
true that there were early differences of opinion over the 
definition of the legal relationships arising from an in-
ternationally wrongful act. One approach, associated with 
Anzilotti, described the legal consequences deriving from 
an internationally wrongful act exclusively in terms of a 
binding bilateral relationship thereby established between 
the wrongdoing State and the injured State, in which the 
obligation of the former State to make reparation is set 
against the “subjective” right of the latter State to require 
reparation. Another view, associated with Kelsen, started 
from the idea that the legal order is a coercive order and 
saw the authorization accorded to the injured State to ap-
ply a coercive sanction against the responsible State as 
the primary legal consequence flowing directly from the 
wrongful act.50 According to this view, general interna-
tional law empowered the injured State to react to a wrong; 
the obligation to make reparation was treated as subsidi-

42 Dickson Car Wheel Company (U.S.A.) v. United Mexican States, 
UNRIAA, vol. IV (Sales No. 1951.V.1), p. 669, at p. 678 (1931).

43 International Fisheries Company (U.S.A.) v. United Mexican 
States, ibid., p. 691, at p. 701 (1931).

44 According to the arbitrator, Max Huber, it is an indisputable prin-
ciple that “responsibility is the necessary corollary of rights. All in-
ternational rights entail international responsibility”, UNRIAA, vol. II 
(Sales No. 1949.V.1), p. 615, at p. 641 (1925).

45 According to the Italian-United States Conciliation Commission, 
no State may “escape the responsibility arising out of the exercise of 
an illicit action from the viewpoint of the general principles of inter-
national law”, UNRIAA, vol. XIV (Sales No. 65.V.4), p. 159, at p. 163 
(1953).

46 Case concerning the difference between New Zealand and 
France concerning the interpretation or application of two agreements 
concluded on 9 July 1986 between the two States and which related 
to the problems arising from the Rainbow Warrior affair, UNRIAA, 
vol. XX (Sales No. E/F.93.V.3), p. 215 (1990).

47 Ibid., p. 251, para. 75.
48 See, e.g., D. Anzilotti, Corso di diritto internazionale, 4th ed. 

(Padua, CEDAM, 1955) vol. I, p. 385; W. Wengler, Völkerrecht (Berlin, 
Springer, 1964), vol. I, p. 499; G. I. Tunkin, Teoria mezhdunarodnogo 
prava (Moscow, Mezhdunarodnye otnoshenia, 1970), p. 470, trans. W. 
E. Butler, Theory of International Law (London, George Allen and 
Unwin, 1974), p. 415; and E. Jiménez de Aréchaga, “International 
responsibility”, Manual of Public International Law, M. Sørensen, 
ed. (London, Macmillan, 1968), p. 533.

49 See, e.g., I. Brownlie, Principles of Public International Law, 
5th ed. (Oxford University Press, 1998), p. 435; B. Conforti, Diritto 
internazionale, 4th ed. (Milan, Editoriale Scientifica, 1995), p. 332; 
P. Daillier and A. Pellet, Droit international public (Nguyen Quoc 
Dinh), 6th ed. (Paris, Librairie générale de droit et de jurisprudence, 
1999), p. 742; P.-M. Dupuy, Droit international public, 4th ed. (Paris, 
Dalloz, 1998), p. 414; and R. Wolfrum, “Internationally wrongful acts”, 
Encyclopedia of Public International Law, R. Bernhardt, ed. (Amster-
dam, North-Holland, 1995), vol. II, p. 1398.

50 See H. Kelsen, Principles of International Law, 2nd ed., R. W. 
Tucker, ed. (New York, Holt, Rinehart and Winston, 1966), p. 22.

ary, a way by which the responsible State could avoid 
the application of coercion. A third view, which came to 
prevail, held that the consequences of an internationally 
wrongful act cannot be limited either to reparation or to 
a “sanction”.51 In international law, as in any system of 
law, the wrongful act may give rise to various types of 
legal relations, depending on the circumstances.

(4) Opinions have also differed on the question whether 
the legal relations arising from the occurrence of an in-
ternationally wrongful act were essentially bilateral, i.e. 
concerned only the relations of the responsible State and 
the injured State inter se. Increasingly it has been recog-
nized that some wrongful acts engage the responsibility 
of the State concerned towards several or many States or 
even towards the international community as a whole. A 
significant step in this direction was taken by ICJ in the 
Barcelona Traction case when it noted that:

an essential distinction should be drawn between the obligations of a 
State towards the international community as a whole, and those arising 
vis-à-vis another State in the field of diplomatic protection. By their 
very nature the former are the concern of all States. In view of the 
importance of the rights involved, all States can be held to have a legal 
interest in their protection; they are obligations erga omnes.��

Every State, by virtue of its membership in the interna-
tional community, has a legal interest in the protection of 
certain basic rights and the fulfilment of certain essential 
obligations. Among these the Court instanced “the outlaw-
ing of acts of aggression, and of genocide, as also … the 
principles and rules concerning the basic rights of the hu-
man person, including protection from slavery and racial 
discrimination”.53 In later cases the Court has reaffirmed 
this idea.54 The consequences of a broader conception of 
international responsibility must necessarily be reflected 
in the articles which, although they include standard bilat-
eral situations of responsibility, are not limited to them.

(5) Thus the term “international responsibility” in ar- 
ticle 1 covers the relations which arise under internation-
al law from the internationally wrongful act of a State, 
whether such relations are limited to the wrongdoing State 
and one injured State or whether they extend also to other 
States or indeed to other subjects of international law, and 
whether they are centred on obligations of restitution or 
compensation or also give the injured State the possibility 
of responding by way of countermeasures.

(6) The fact that under article 1 every internationally 
wrongful act of a State entails the international respon-
sibility of that State does not mean that other States may 
not also be held responsible for the conduct in question, 
or for injury caused as a result. Under chapter II the same 

51 See, e.g., R. Ago, “Le délit international”, Recueil des cours..., 
1939–II (Paris, Sirey, 1947), vol. 68, p. 415, at pp. 430–440; 
and L. Oppenheim, International Law: A Treatise, vol. I, Peace, 8th 
ed., H. Lauterpacht, ed. (London, Longmans, Green and Co., 1955), 
pp. 352–354.

52 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
53 Ibid., para. 34.
54 See East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 

1995, p. 90, at p. 102, para. 29; Legality of the Threat or Use of Nu-
clear Weapons, Advisory Opinion, I.C.J. Reports 1996, p. 226, at p. 258, 
para. 83; and Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide, Preliminary Objections, Judgment, 
I.C.J. Reports 1996, p. 595, at pp. 615–616, paras. 31–32.
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conduct may be attributable to several States at the same 
time. Under chapter IV, one State may be responsible for 
the internationally wrongful act of another, for example 
if the act was carried out under its direction and control. 
Nonetheless the basic principle of international law is that 
each State is responsible for its own conduct in respect of 
its own international obligations.

(7) The articles deal only with the responsibility of 
States. Of course, as ICJ affirmed in the Reparation for 
Injuries case, the United Nations “is a subject of inter-
national law and capable of possessing international 
rights and duties … it has capacity to maintain its rights 
by bringing international claims”.55 The Court has also 
drawn attention to the responsibility of the United Nations 
for the conduct of its organs or agents.56 It may be that the 
notion of responsibility for wrongful conduct is a basic el-
ement in the possession of international legal personality. 
Nonetheless, special considerations apply to the respon-
sibility of other international legal persons, and these are 
not covered in the articles.57

(8) As to terminology, the French term fait interna-
tionalement illicite is preferable to délit or other similar 
expressions which may have a special meaning in inter-
nal law. For the same reason, it is best to avoid, in Eng-
lish, such terms as “tort”, “delict” or “delinquency”, or 
in Spanish the term delito. The French term fait interna-
tionalement illicite is better than acte internationalement 
illicite, since wrongfulness often results from omissions 
which are hardly indicated by the term acte. Moreover, the 
latter term appears to imply that the legal consequences 
are intended by its author. For the same reasons, the term 
hecho internacionalmente ilícito is adopted in the Spanish 
text. In the English text, it is necessary to maintain the ex-
pression “internationally wrongful act”, since the French 
fait has no exact equivalent; nonetheless, the term “act” is 
intended to encompass omissions, and this is made clear 
in article 2.

Article 2. Elements of an internationally 
wrongful act of a State

There is an internationally wrongful act of a State 
when conduct consisting of an action or omission:

(a) is attributable to the State under international 
law; and

(b) constitutes a breach of an international obliga-
tion of the State.

Commentary

(1) Article 1 states the basic principle that every inter-
nationally wrongful act of a State entails its international 
responsibility. Article 2 specifies the conditions required 
to establish the existence of an internationally wrong-

�� Reparation for Injuries (see footnote 38 above), p. 179. 
56 Difference Relating to Immunity from Legal Process of a Special 

Rapporteur of the Commission on Human Rights, Advisory Opinion, 
I.C.J. Reports 1999, p. 62, at pp. 88–89, para. 66.  

57 For the position of international organizations, see article 57 and 
commentary.

ful act of the State, i.e. the constituent elements of such 
an act. Two elements are identified. First, the conduct in 
question must be attributable to the State under interna-
tional law. Secondly, for responsibility to attach to the act 
of the State, the conduct must constitute a breach of an 
international legal obligation in force for that State at that 
time.

(2) These two elements were specified, for example, 
by PCIJ in the Phosphates in Morocco case. The Court 
explicitly linked the creation of international responsibil-
ity with the existence of an “act being attributable to the 
State and described as contrary to the treaty right[s] of 
another State”.58 ICJ has also referred to the two elements 
on several occasions. In the United States Diplomatic and 
Consular Staff in Tehran case, it pointed out that, in order 
to establish the responsibility of the Islamic Republic of 
Iran: 

[f]irst, it must determine how far, legally, the acts in question may be 
regarded as imputable to the Iranian State. Secondly, it must consider 
their compatibility or incompatibility with the obligations of Iran under 
treaties in force or under any other rules of international law that may 
be applicable.�9

Similarly in the Dickson Car Wheel Company case, the 
Mexico-United States General Claims Commission noted 
that the condition required for a State to incur internation-
al responsibility is “that an unlawful international act be 
imputed to it, that is, that there exist a violation of a duty 
imposed by an international juridical standard”.60

(3) The element of attribution has sometimes been 
described as “subjective” and the element of breach as 
“objective”, but the articles avoid such terminology.61

Whether there has been a breach of a rule may depend 
on the intention or knowledge of relevant State organs 
or agents and in that sense may be “subjective”. For ex-
ample, article II of the Convention on the Prevention and 
Punishment of the Crime of Genocide states that: “In the 
present Convention, genocide means any of the following 
acts committed with intent to destroy, in whole or in part, 
a national, ethnical, racial or religious group, as such …” 
In other cases, the standard for breach of an obligation 
may be “objective”, in the sense that the advertence or 
otherwise of relevant State organs or agents may be ir-
relevant. Whether responsibility is “objective” or “subjec-
tive” in this sense depends on the circumstances, includ-
ing the content of the primary obligation in question. The 
articles lay down no general rule in that regard. The same 
is true of other standards, whether they involve some de-
gree of fault, culpability, negligence or want of due dili-
gence. Such standards vary from one context to another 
for reasons which essentially relate to the object and 
purpose of the treaty provision or other rule giving rise 
to the primary obligation. Nor do the articles lay down 
any presumption in this regard as between the different 

58 See footnote 34 above.
59 United States Diplomatic and Consular Staff in Tehran, Judg-

ment, I.C.J. Reports 1980, p. 3, at p. 29, para. 56. Cf. page 41, 
para. 90. See also Military and Paramilitary Activities in and against 
Nicaragua (footnote 36 above), pp. 117–118, para. 226; and Gabčíkovo- 
Nagymaros Project (footnote 27 above), p. 54, para. 78.

60 See footnote 42 above.
61 Cf. Yearbook ... 1973, vol. II, p. 179, document A/9010/Rev.1, 

paragraph (1) of the commentary to article 3.
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possible standards. Establishing these is a matter for the 
interpretation and application of the primary rules en-
gaged in the given case.

(4) Conduct attributable to the State can consist of ac-
tions or omissions. Cases in which the international 
responsibility of a State has been invoked on the basis of 
an omission are at least as numerous as those based on 
positive acts, and no difference in principle exists between 
the two. Moreover, it may be difficult to isolate an “omis-
sion” from the surrounding circumstances which are rel-
evant to the determination of responsibility. For example, 
in the Corfu Channel case, ICJ held that it was a sufficient 
basis for Albanian responsibility that it knew, or must have 
known, of the presence of the mines in its territorial waters 
and did nothing to warn third States of their presence.62  
In the United States Diplomatic and Consular Staff in 
Tehran case, the Court concluded that the responsibility 
of the Islamic Republic of Iran was entailed by the “inac-
tion” of its authorities which “failed to take appropriate 
steps”, in circumstances where such steps were evidently 
called for.63 In other cases it may be the combination of 
an action and an omission which is the basis for respon-
sibility.64

(5) For particular conduct to be characterized as an in-
ternationally wrongful act, it must first be attributable 
to the State. The State is a real organized entity, a legal 
person with full authority to act under international law. 
But to recognize this is not to deny the elementary fact 
that the State cannot act of itself. An “act of the State” 
must involve some action or omission by a human being 
or group: “States can act only by and through their agents 
and representatives.”65 The question is which persons 
should be considered as acting on behalf of the State, i.e. 
what constitutes an “act of the State” for the purposes of 
State responsibility.

(6) In speaking of attribution to the State what is meant 
is the State as a subject of international law. Under many 
legal systems, the State organs consist of different legal 
persons (ministries or other legal entities), which are re-
garded as having distinct rights and obligations for which 
they alone can be sued and are responsible. For the pur-
poses of the international law of State responsibility 
the position is different. The State is treated as a unity, 
consistent with its recognition as a single legal person in 
international law. In this as in other respects the attribu-
tion of conduct to the State is necessarily a normative op-
eration. What is crucial is that a given event is sufficiently 

62 Corfu Channel, Merits (see footnote 35 above), pp. 22–23.
63 United States Diplomatic and Consular Staff in Tehran (see 

footnote 59 above), pp. 31–32, paras. 63 and 67. See also Velásquez 
Rodríguez v. Honduras case, Inter-American Court of Human Rights, 
Series C, No. 4, para. 170 (1988): “under international law a State is 
responsible for the acts of its agents undertaken in their official capac-
ity and for their omissions”; and Affaire relative à l’acquisition de la 
nationalité polonaise, UNRIAA, vol. I (Sales No. 1948.V.2), p. 401, at 
p. 425 (1924).

64 For example, under article 4 of the Convention relative to the 
Laying of Automatic Submarine Contact Mines (Hague Convention 
VIII of 18 October 1907), a neutral Power which lays mines off its 
coasts but omits to give the required notice to other States parties would 
be responsible accordingly.

65 German Settlers in Poland, Advisory Opinion, 1923, P.C.I.J., 
Series B, No. 6, p. 22.

connected to conduct (whether an act or omission) which 
is attributable to the State under one or other of the rules 
set out in chapter II.

(7) The second condition for the existence of an inter-
nationally wrongful act of the State is that the conduct 
attributable to the State should constitute a breach of an 
international obligation of that State. The terminology of 
breach of an international obligation of the State is long 
established and is used to cover both treaty and non-treaty 
obligations. In its judgment on jurisdiction in the Fac-
tory at Chorzów case, PCIJ used the words “breach of 
an engagement”.66 It employed the same expression in its 
subsequent judgment on the merits.67 ICJ referred explic-
itly to these words in the Reparation for Injuries case.68

The arbitral tribunal in the “Rainbow Warrior” affair re-
ferred to “any violation by a State of any obligation”.69 
In practice, terms such as “non-execution of international 
obligations”, “acts incompatible with international ob-
ligations”, “violation of an international obligation” or 
“breach of an engagement” are also used.70 All these for-
mulations have essentially the same meaning. The phrase 
preferred in the articles is “breach of an international ob-
ligation” corresponding as it does to the language of Ar- 
ticle 36, paragraph 2 (c), of the ICJ Statute.

(8) In international law the idea of breach of an obliga-
tion has often been equated with conduct contrary to the 
rights of others. PCIJ spoke of an act “contrary to the trea-
ty right[s] of another State” in its judgment in the Phos-
phates in Morocco case.71 That case concerned a limited 
multilateral treaty which dealt with the mutual rights and 
duties of the parties, but some have considered the cor-
relation of obligations and rights as a general feature of 
international law: there are no international obligations of 
a subject of international law which are not matched by an 
international right of another subject or subjects, or even 
of the totality of the other subjects (the international com-
munity as a whole). But different incidents may attach to 
a right which is held in common by all other subjects of 
international law, as compared with a specific right of a 
given State or States. Different States may be beneficiar-
ies of an obligation in different ways, or may have dif-
ferent interests in respect of its performance. Multilateral 
obligations may thus differ from bilateral ones, in view of 
the diversity of legal rules and institutions and the wide 
variety of interests sought to be protected by them. But 
whether any obligation has been breached still raises the 
two basic questions identified in article 2, and this is so 
whatever the character or provenance of the obligation 
breached. It is a separate question who may invoke the re-
sponsibility arising from the breach of an obligation: this 
question is dealt with in Part Three.72

66 Factory at Chorzów, Jurisdiction (see footnote 34 above).
6� Factory at Chorzów, Merits (ibid.).
68 Reparation for Injuries (see footnote 38 above), p. 184.
69 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.
70 At the Conference for the Codification of International Law, held 

at The Hague in 1930, the term “any failure ... to carry out the inter-
national obligations of the State” was adopted (see Yearbook ... 1956, 
vol. II, p. 225, document A/CN.4/96, annex 3, article 1).

71 See footnote 34 above.
72 See also article 33, paragraph 2, and commentary.

HP EXHIBIT 339

2747



36 Report of the International Law Commission on the work of its fifty-third session

(9) Thus there is no exception to the principle stated in 
article 2 that there are two necessary conditions for an 
internationally wrongful act—conduct attributable to 
the State under international law and the breach by that 
conduct of an international obligation of the State. The 
question is whether those two necessary conditions are 
also sufficient. It is sometimes said that international re-
sponsibility is not engaged by conduct of a State in disre-
gard of its obligations unless some further element exists, 
in particular, “damage” to another State. But whether such 
elements are required depends on the content of the prima-
ry obligation, and there is no general rule in this respect. 
For example, the obligation under a treaty to enact a uni-
form law is breached by the failure to enact the law, and 
it is not necessary for another State party to point to any 
specific damage it has suffered by reason of that failure. 
Whether a particular obligation is breached forthwith 
upon a failure to act on the part of the responsible State, 
or whether some further event must occur, depends on the 
content and interpretation of the primary obligation and 
cannot be determined in the abstract.73

(10) A related question is whether fault constitutes a 
necessary element of the internationally wrongful act of a 
State. This is certainly not the case if by “fault” one under-
stands the existence, for example, of an intention to harm. 
In the absence of any specific requirement of a mental 
element in terms of the primary obligation, it is only 
the act of a State that matters, independently of any 
intention.

(11) Article 2 introduces and places in the necessary 
legal context the questions dealt with in subsequent 
chapters of Part One. Subparagraph (a)—which states 
that conduct attributable to the State under international 
law is necessary for there to be an internationally wrong-
ful act—corresponds to chapter II, while chapter IV deals 
with the specific cases where one State is responsible for 
the internationally wrongful act of another State. Sub- 
paragraph (b)—which states that such conduct must 
constitute a breach of an international obligation—cor-
responds to the general principles stated in chapter III, 
while chapter V deals with cases where the wrongful-
ness of conduct, which would otherwise be a breach of an 
obligation, is precluded.

(12) In subparagraph (a), the term “attribution” is used 
to denote the operation of attaching a given action or omis-
sion to a State. In international practice and judicial deci-
sions, the term “imputation” is also used.74 But the term 
“attribution” avoids any suggestion that the legal process 
of connecting conduct to the State is a fiction, or that the 
conduct in question is “really” that of someone else.

73 For examples of analysis of different obligations, see United 
States Diplomatic and Consular Staff in Tehran (footnote 59 above), 
pp. 30–33, paras. 62–68; “Rainbow Warrior” (footnote 46 above), 
pp. 266–267, paras. 107–110; and WTO, Report of the Panel, United 
States–Sections 301–310 of the Trade Act of 1974 (WT/DS152/R), 
22 December 1999, paras. 7.41 et seq.

�� See, e.g., United States Diplomatic and Consular Staff in Tehran 
(footnote 59 above), p. 29, paras. 56 and 58; and Military and Para-
military Activities in and against Nicaragua (footnote 36 above), p. 51, 
para. 86.

(13) In subparagraph (b), reference is made to the breach 
of an international obligation rather than a rule or a norm 
of international law. What matters for these purposes is 
not simply the existence of a rule but its application in the 
specific case to the responsible State. The term “obliga-
tion” is commonly used in international judicial decisions 
and practice and in the literature to cover all the possibili-
ties. The reference to an “obligation” is limited to an ob-
ligation under international law, a matter further clarified 
in article 3.

Article 3. Characterization of an act of a State 
as internationally wrongful

The characterization of an act of a State as inter-
nationally wrongful is governed by international law. 
Such characterization is not affected by the character-
ization of the same act as lawful by internal law.

Commentary

(1) Article 3 makes explicit a principle already implicit 
in article 2, namely that the characterization of a given 
act as internationally wrongful is independent of its char-
acterization as lawful under the internal law of the State 
concerned. There are two elements to this. First, an act of 
a State cannot be characterized as internationally wrong-
ful unless it constitutes a breach of an international obli-
gation, even if it violates a provision of the State’s own 
law. Secondly and most importantly, a State cannot, by 
pleading that its conduct conforms to the provisions of its 
internal law, escape the characterization of that conduct as 
wrongful by international law. An act of a State must be 
characterized as internationally wrongful if it constitutes a 
breach of an international obligation, even if the act does 
not contravene the State’s internal law—even if, under 
that law, the State was actually bound to act in that way.

(2) As to the first of these elements, perhaps the clear-
est judicial decision is that of PCIJ in the Treatment of 
Polish Nationals case.75 The Court denied the Polish 
Government the right to submit to organs of the League 
of Nations questions concerning the application to Polish 
nationals of certain provisions of the Constitution of the 
Free City of Danzig, on the ground that:

according to generally accepted principles, a State cannot rely, as 
against another State, on the provisions of the latter’s Constitution, but 
only on international law and international obligations duly accepted 
... [C]onversely, a State cannot adduce as against another State its own 
Constitution with a view to evading obligations incumbent upon it un-
der international law or treaties in force ... The application of the Danzig 
Constitution may ... result in the violation of an international obligation 
incumbent on Danzig towards Poland, whether under treaty stipulations 
or under general international law ... However, in cases of such a nature, 
it is not the Constitution and other laws, as such, but the international 
obligation that gives rise to the responsibility of the Free City.�6

(3) That conformity with the provisions of internal 
law in no way precludes conduct being characterized as 
internationally wrongful is equally well settled. Interna-

75 Treatment of Polish Nationals and Other Persons of Polish Ori-
gin or Speech in the Danzig Territory, Advisory Opinion, 1932, P.C.I.J., 
Series A/B, No. 44, p. 4.

�6 Ibid., pp. 24–25. See also “Lotus”, Judgment No. 9, 1927, P.C.I.J., 
Series A, No. 10, p. 24.
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tional judicial decisions leave no doubt on that subject. In  
particular, PCIJ expressly recognized the principle in its 
first judgment, in the S.S. “Wimbledon” case. The Court 
rejected the argument of the German Government that the 
passage of the ship through the Kiel Canal would have 
constituted a violation of the German neutrality orders, 
observing that:

a neutrality order, issued by an individual State, could not prevail over 
the provisions of the Treaty of Peace. ... under Article 380 of the Treaty 
of Versailles, it was [Germany’s] definite duty to allow [the passage 
of the Wimbledon through the Kiel Canal]. She could not advance her 
neutrality orders against the obligations which she had accepted under 
this Article.��

The principle was reaffirmed many times:

it is a generally accepted principle of international law that in the rela-
tions between Powers who are contracting Parties to a treaty, the provi-
sions of municipal law cannot prevail over those of the treaty;��

... it is certain that France cannot rely on her own legislation to limit the 
scope of her international obligations;�9

... a State cannot adduce as against another State its own Constitution 
with a view to evading obligations incumbent upon it under interna-
tional law or treaties in force.�0

A different facet of the same principle was also affirmed in 
the advisory opinions on Exchange of Greek and Turkish 
Populations�1 and Jurisdiction of the Courts of Danzig.��

(4) ICJ has often referred to and applied the principle.83 
For example, in the Reparation for Injuries case, it noted 
that “[a]s the claim is based on the breach of an interna-
tional obligation on the part of the Member held responsi-
ble … the Member cannot contend that this obligation is 
governed by municipal law”.84 In the ELSI case, a Cham-
ber of the Court emphasized this rule, stating that:

Compliance with municipal law and compliance with the provisions of 
a treaty are different questions. What is a breach of treaty may be lawful 
in the municipal law and what is unlawful in the municipal law may be 
wholly innocent of violation of a treaty provision. Even had the Prefect 
held the requisition to be entirely justified in Italian law, this would not 
exclude the possibility that it was a violation of the FCN Treaty.��

Conversely, as the Chamber explained:

the fact that an act of a public authority may have been unlawful in 
municipal law does not necessarily mean that that act was unlawful in 

�� S.S. “Wimbledon” (see footnote 34 above), pp. 29–30.
78 Greco-Bulgarian “Communities”, Advisory Opinion, 1930, 

P.C.I.J., Series B, No. 17, p. 32.
79 Free Zones of Upper Savoy and the District of Gex, Order of 

6 December 1930, P.C.I.J., Series A, No. 24, p. 12; and ibid., Judgment, 
1932, P.C.I.J., Series A/B, No. 46, p. 96, at p. 167.

�0 Treatment of Polish Nationals (see footnote 75 above), p. 24.
�1 Exchange of Greek and Turkish Populations, Advisory Opinion, 

1925, P.C.I.J., Series B, No. 10, p. 20.
�� Jurisdiction of the Courts of Danzig, Advisory Opinion, 1928, 

P.C.I.J., Series B, No. 15, pp. 26–27. See also the observations of 
Lord Finlay in Acquisition of Polish Nationality, Advisory Opinion, 
1923, P.C.I.J., Series B, No. 7, p. 26.

�� See Fisheries, Judgment, I.C.J. Reports 1951, p. 116, at p. 132; 
Nottebohm, Preliminary Objection, Judgment, I.C.J. Reports 1953, 
p. 111, at p. 123; Application of the Convention of 1902 Governing the 
Guardianship of Infants, Judgment, I.C.J. Reports 1958, p. 55, at p. 67; 
and Applicability of the Obligation to Arbitrate under Section 21 of 
the United Nations Headquarters Agreement of 26 June 1947, Advisory 
Opinion, I.C.J. Reports 1988, p. 12, at pp. 34–35, para. 57.

�� Reparation for Injuries (see footnote 38 above), at p. 180.
�� Elettronica Sicula S.p.A. (ELSI), Judgment, I.C.J. Reports 1989, 

p. 15, at p. 51, para. 73.

international law, as a breach of treaty or otherwise. A finding of the  
local courts that an act was unlawful may well be relevant to an argument 
that it was also arbitrary; but by itself, and without more, unlawfulness 
cannot be said to amount to arbitrariness … Nor does it follow from a 
finding by a municipal court that an act was unjustified, or unreason-
able, or arbitrary, that that act is necessarily to be classed as arbitrary in 
international law, though the qualification given to the impugned act by 
a municipal authority may be a valuable indication.�6

The principle has also been applied by numerous arbitral 
tribunals.87

(5) The principle was expressly endorsed in the work un-
dertaken under the auspices of the League of Nations on 
the codification of State responsibility,88 as well as in the 
work undertaken under the auspices of the United Nations 
on the codification of the rights and duties of States and 
the law of treaties. The Commission’s draft Declaration on 
Rights and Duties of States, article 13, provided that:

Every State has the duty to carry out in good faith its obligations aris-
ing from treaties and other sources of international law, and it may not 
invoke provisions in its constitution or its laws as an excuse for failure 
to perform this duty.�9

(6) Similarly this principle was endorsed in the 1969  
Vienna Convention, article 27 of which provides that:

A party may not invoke the provisions of its internal law as justifica-
tion for its failure to perform a treaty. This rule is without prejudice to 
article 46.90

�6 Ibid., p. 74, para. 124.
�� See, e.g., the Geneva Arbitration (the “Alabama” case), in Moore, 

History and Digest, vol. IV, p. 4144, at pp. 4156 and 4157 (1872); 
Norwegian Shipowners’ Claims (Norway v. United States of America), 
UNRIAA, vol. I (Sales No. 1948.V.2), p. 307, at p. 331 (1922); Aguilar-
Amory and Royal Bank of Canada Claims (Tinoco case) (Great Britain 
v. Costa Rica), ibid., p. 369, at p. 386 (1923); Shufeldt Claim, ibid., 
vol. II (Sales No. 1949.V.1), p. 1079, at p. 1098 (“it is a settled principle 
of international law that a sovereign can not be permitted to set up one 
of his own municipal laws as a bar to a claim by a sovereign for a wrong 
done to the latter’s subject”) (1930); Wollemborg Case, ibid., vol. XIV 
(Sales No. 65.V.4), p. 283, at p. 289 (1956); and Flegenheimer, ibid., 
p. 327, at p. 360 (1958).

�� In point I of the request for information on State responsibility sent 
to States by the Preparatory Committee for the 1930 Hague Conference 
it was stated:

“In particular, a State cannot escape its responsibility under interna-
tional law, if such responsibility exists, by appealing to the provisions 
of its municipal law.”
In their replies, States agreed expressly or implicitly with this prin-
ciple (see League of Nations, Conference for the Codification of 
International Law, Bases of Discussion for the Conference drawn up 
by the Preparatory Committee, vol. III: Responsibility of States for 
Damage caused in their Territory to the Person or Property of Foreigners 
(document C.75.M.69.1929.V), p. 16). During the debate at the 1930 
Hague Conference, States expressed general approval of the idea em-
bodied in point I and the Third Committee of the Conference adopted 
article � to the effect that “A State cannot avoid international responsi-
bility by invoking the state of its municipal law” (document C.��1(c) 
M.1��(c).19�0.V; reproduced in Yearbook ... 1956, vol. II, p. ���, 
document A/CN.�/96, annex �).

89 See General Assembly resolution 375 (IV) of 6 December 1949, 
annex. For the debate in the Commission, see Yearbook ... 1949, 
pp. 105–106, 150 and 171. For the debate in the Assembly, see Official 
Records of the General Assembly, Fourth Session, Sixth Committee, 
168th–173rd meetings, 18–25 October 1949; 175th–183rd meetings, 
27 October–3 November 1949; and ibid., Fourth Session, Plenary 
Meetings, 270th meeting, 6 December 1949.

90 Article 46 of the Convention provides for the invocation of pro-
visions of internal law regarding competence to conclude treaties in 
limited circumstances, viz., where the violation of such provisions 
“was manifest and concerned a rule of … internal law of fundamental 
importance”.
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(7) The rule that the characterization of conduct as 
unlawful in international law cannot be affected by the 
characterization of the same act as lawful in internal law 
makes no exception for cases where rules of international 
law require a State to conform to the provisions of its in-
ternal law, for instance by applying to aliens the same le-
gal treatment as to nationals. It is true that in such a case, 
compliance with internal law is relevant to the question of 
international responsibility. But this is because the rule of 
international law makes it relevant, e.g. by incorporating 
the standard of compliance with internal law as the appli-
cable international standard or as an aspect of it. Especial-
ly in the fields of injury to aliens and their property and 
of human rights, the content and application of internal 
law will often be relevant to the question of international 
responsibility. In every case it will be seen on analysis that 
either the provisions of internal law are relevant as facts in 
applying the applicable international standard, or else that 
they are actually incorporated in some form, conditionally 
or unconditionally, into that standard.

(8) As regards the wording of the rule, the formulation 
“The municipal law of a State cannot be invoked to prevent 
an act of that State from being characterized as wrongful 
in international law”, which is similar to article 5 of the 
draft adopted on first reading at the 1930 Hague Confer-
ence and also to article 27 of the 1969 Vienna Convention, 
has the merit of making it clear that States cannot use their 
internal law as a means of escaping international respon-
sibility. On the other hand, such a formulation sounds like 
a rule of procedure and is inappropriate for a statement 
of principle. Issues of the invocation of responsibility be-
long to Part Three, whereas this principle addresses the 
underlying question of the origin of responsibility. In ad-
dition, there are many cases where issues of internal law 
are relevant to the existence or otherwise of responsibil-
ity. As already noted, in such cases it is international law 
which determines the scope and limits of any reference to 
internal law. This element is best reflected by saying, first, 
that the characterization of State conduct as internationally 
wrongful is governed by international law, and secondly by 
affirming that conduct which is characterized as wrongful 
under international law cannot be excused by reference to 
the legality of that conduct under internal law.

(9) As to terminology, in the English version the term 
“internal law” is preferred to “municipal law”, because 
the latter is sometimes used in a narrower sense, and be-
cause the 1969 Vienna Convention speaks of “internal 
law”. Still less would it be appropriate to use the term 
“national law”, which in some legal systems refers only to 
the laws emanating from the central legislature, as distinct 
from provincial, cantonal or local authorities. The princi-
ple in article 3 applies to all laws and regulations adopted 
within the framework of the State, by whatever authority 
and at whatever level.91 In the French version the expres-
sion droit interne is preferred to législation interne and 
loi interne, because it covers all provisions of the inter-
nal legal order, whether written or unwritten and whether 
they take the form of constitutional or legislative rules, 
administrative decrees or judicial decisions.

91 Cf. LaGrand (Germany v. United States of America), Provisional 
Measures, Order of 3 March 1999, I.C.J. Reports 1999, p. 9, at p. 16, 
para. 28.

CHAPTEr II

ATTrIBuTIOn OF COnduCT TO A STATE

Commentary

(1) In accordance with article 2, one of the essential con-
ditions for the international responsibility of a State is that 
the conduct in question is attributable to the State under 
international law. Chapter II defines the circumstances in 
which such attribution is justified, i.e. when conduct con-
sisting of an act or omission or a series of acts or omis-
sions is to be considered as the conduct of the State.

(2) In theory, the conduct of all human beings, corpora-
tions or collectivities linked to the State by nationality, 
habitual residence or incorporation might be attributed 
to the State, whether or not they have any connection to 
the Government. In international law, such an approach 
is avoided, both with a view to limiting responsibility to 
conduct which engages the State as an organization, and 
also so as to recognize the autonomy of persons acting on 
their own account and not at the instigation of a public 
authority. Thus, the general rule is that the only conduct 
attributed to the State at the international level is that of its 
organs of government, or of others who have acted under 
the direction, instigation or control of those organs, i.e. as 
agents of the State.92

(3) As a corollary, the conduct of private persons is not 
as such attributable to the State. This was established, for 
example, in the Tellini case of 1923. The Council of the 
League of nations referred to a Special Commission of 
Jurists certain questions arising from an incident between 
Italy and Greece.93 This involved the assassination on 
Greek territory of the Chairman and several members of 
an international commission entrusted with the task of de-
limiting the Greek-Albanian border. In reply to question 
five, the Commission stated that:

The responsibility of a State is only involved by the commission in its 
territory of a political crime against the persons of foreigners if the State 
has neglected to take all reasonable measures for the prevention of the 
crime and the pursuit, arrest and bringing to justice of the criminal.9�

(4) The attribution of conduct to the State as a subject 
of international law is based on criteria determined by in-
ternational law and not on the mere recognition of a link 

9� See, e.g., I. Brownlie, System of the Law of Nations: State  
Responsibility, Part I (Oxford, Clarendon Press, 1983), pp. 132–
166; d. d. Caron, “The basis of responsibility: attribution and other 
trans-substantive rules”, The Iran-United States Claims Tribunal: Its 
Contribution to the Law of State Responsibility, r. B. Lillich and 
d. B. Magraw, eds. (Irvington-on-Hudson, n.Y., Transnational, 1998), 
p. 109; L. Condorelli, “L’imputation à l’État d’un fait internationale-
ment illicite : solutions classiques et nouvelles tendances”, Recueil 
des cours…, 1984–VI (dordrecht, Martinus nijhoff, 1988), vol. 189, 
p. 9; H. dipla, La responsabilité de l’État pour violation des 
droits de l’homme: problèmes d’imputation (Paris, Pedone, 1994); 
A. V. Freeman, “responsibility of States for unlawful acts of their 
armed forces”, Recueil des cours…, 1955–II (Leiden, Sijthoff, 1956), 
vol. 88, p. 261; and F. Przetacznik, “The international responsibility of 
States for the unauthorized acts of their organs”, Sri Lanka Journal of 
International Law, vol. 1 (June 1989), p. 151.

9� League of nations, Official Journal, 4th Year, no. 11 (november 
1923), p. 1349.

9� Ibid., 5th Year, no. 4 (April 1924), p. 524. See also the Janes case, 
unrIAA, vol. IV (Sales no. 1951.V.1), p. 82 (1925).
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of factual causality. As a normative operation, attribution 
must be clearly distinguished from the characterization 
of conduct as internationally wrongful. Its concern is to 
establish that there is an act of the State for the purposes 
of responsibility. To show that conduct is attributable to 
the State says nothing, as such, about the legality or oth-
erwise of that conduct, and rules of attribution should not 
be formulated in terms which imply otherwise. But the 
different rules of attribution stated in chapter II have a 
cumulative effect, such that a State may be responsible 
for the effects of the conduct of private parties, if it failed 
to take necessary measures to prevent those effects. For 
example, a receiving State is not responsible, as such, for 
the acts of private individuals in seizing an embassy, but 
it will be responsible if it fails to take all necessary steps 
to protect the embassy from seizure, or to regain control 
over it.95 In this respect there is often a close link between 
the basis of attribution and the particular obligation said 
to have been breached, even though the two elements are 
analytically distinct.

(5) The question of attribution of conduct to the State for 
the purposes of responsibility is to be distinguished from 
other international law processes by which particular or-
gans are authorized to enter into commitments on behalf 
of the State. Thus the Head of State or Government or the 
minister of foreign affairs is regarded as having authority 
to represent the State without any need to produce full 
powers.96 Such rules have nothing to do with attribution 
for the purposes of State responsibility. In principle, the 
State’s responsibility is engaged by conduct incompatible 
with its international obligations, irrespective of the level 
of administration or government at which the conduct oc-
curs.97 Thus, the rules concerning attribution set out in 
this chapter are formulated for this particular purpose, 
and not for other purposes for which it may be necessary 
to define the State or its Government.

(6) In determining what constitutes an organ of a State 
for the purposes of responsibility, the internal law and 
practice of each State are of prime importance. The struc-
ture of the State and the functions of its organs are not, 
in general, governed by international law. It is a matter 
for each State to decide how its administration is to be 
structured and which functions are to be assumed by gov-
ernment. But while the State remains free to determine its 
internal structure and functions through its own law and 
practice, international law has a distinct role. For exam-
ple, the conduct of certain institutions performing public 
functions and exercising public powers (e.g. the police) is 
attributed to the State even if those institutions are regard-
ed in internal law as autonomous and independent of the 
executive government.98 Conduct engaged in by organs 
of the State in excess of their competence may also be 

9� See United States Diplomatic and Consular Staff in Tehran
(footnote 59 above).

96 See articles 7, 8, 46 and 47 of the 1969 Vienna Convention.
9� The point was emphasized, in the context of federal States, in 

LaGrand (see footnote 91 above). It is not of course limited to federal 
States. See further article 5 and commentary.

9� See paragraph (11) of the commentary to article 4; see also ar- 
ticle 5 and commentary.

attributed to the State under international law, whatever 
the position may be under internal law.99

(7) The purpose of this chapter is to specify the condi-
tions under which conduct is attributed to the State as a 
subject of international law for the purposes of determin-
ing its international responsibility. Conduct is thereby at-
tributed to the State as a subject of international law and 
not as a subject of internal law. In internal law, it is com-
mon for the “State” to be subdivided into a series of dis-
tinct legal entities. For example, ministries, departments, 
component units of all kinds, State commissions or corpo-
rations may have separate legal personality under internal 
law, with separate accounts and separate liabilities. But 
international law does not permit a State to escape its in-
ternational responsibilities by a mere process of internal 
subdivision. The State as a subject of international law is 
held responsible for the conduct of all the organs, instru-
mentalities and officials which form part of its organi-
zation and act in that capacity, whether or not they have 
separate legal personality under its internal law.

(8) Chapter II consists of eight articles. Article 4 states 
the basic rule attributing to the State the conduct of its 
organs. Article 5 deals with conduct of entities empow-
ered to exercise the governmental authority of a State, and 
article 6 deals with the special case where an organ of 
one State is placed at the disposal of another State and 
empowered to exercise the governmental authority of that 
State. Article 7 makes it clear that the conduct of organs 
or entities empowered to exercise governmental author-
ity is attributable to the State even if it was carried out 
outside the authority of the organ or person concerned or 
contrary to instructions. Articles 8 to 11 then deal with 
certain additional cases where conduct, not that of a State 
organ or entity, is nonetheless attributed to the State in 
international law. Article 8 deals with conduct carried out 
on the instructions of a State organ or under its direction 
or control. Article 9 deals with certain conduct involving 
elements of governmental authority, carried out in the ab-
sence of the official authorities. Article 10 concerns the 
special case of responsibility in defined circumstances for 
the conduct of insurrectional movements. Article 11 deals 
with conduct not attributable to the State under one of the 
earlier articles which is nonetheless adopted by the State, 
expressly or by conduct, as its own.

(9) These rules are cumulative but they are also limita-
tive. In the absence of a specific undertaking or guarantee 
(which would be a lex specialis100), a State is not respon-
sible for the conduct of persons or entities in circumstanc-
es not covered by this chapter. As the Iran-United States 
Claims Tribunal has affirmed, “in order to attribute an act 
to the State, it is necessary to identify with reasonable 
certainty the actors and their association with the State”.101 
This follows already from the provisions of article 2.

99 See article 7 and commentary.
100 See article 55 and commentary.
101 Kenneth P. Yeager v. The Islamic Republic of Iran, Iran-U.S. 

C.T.R., vol. 17 , p. 92, at pp. 101–102 (1987).
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Article 4. Conduct of organs of a State

1. The conduct of any State organ shall be con-
sidered an act of that State under international law, 
whether the organ exercises legislative, executive, judi-
cial or any other functions, whatever position it holds 
in the organization of the State, and whatever its char-
acter as an organ of the central Government or of a 
territorial unit of the State.

2. An organ includes any person or entity which 
has that status in accordance with the internal law of 
the State.

Commentary

(1) Paragraph 1 of article 4 states the first principle of 
attribution for the purposes of State responsibility in in-
ternational law—that the conduct of an organ of the State 
is attributable to that State. The reference to a “State or-
gan” covers all the individual or collective entities which 
make up the organization of the State and act on its behalf. 
It includes an organ of any territorial governmental entity 
within the State on the same basis as the central govern-
mental organs of that State: this is made clear by the final 
phrase.

(2) Certain acts of individuals or entities which do not 
have the status of organs of the State may be attributed to 
the State in international law, and these cases are dealt with 
in later articles of this chapter. But the rule is nonetheless 
a point of departure. It defines the core cases of attribu-
tion, and it is a starting point for other cases. For example, 
under article 8 conduct which is authorized by the State, 
so as to be attributable to it, must have been authorized by 
an organ of the State, either directly or indirectly.

(3) That the State is responsible for the conduct of its 
own organs, acting in that capacity, has long been rec-
ognized in international judicial decisions. In the Moses 
case, for example, a decision of a Mexico-United States 
Mixed Claims Commission, Umpire Lieber said: “An 
officer or person in authority represents pro tanto his gov-
ernment, which in an international sense is the aggregate 
of all officers and men in authority.”102 There have been 
many statements of the principle since then.103

(4) The replies by Governments to the Preparatory Com-
mittee for the 1930 Hague Conference104 were unani-
mously of the view that the actions or omissions of organs 
of the State must be attributed to it. The Third Committee 
of the Conference adopted unanimously on first reading 
an article 1, which provided that international responsibil-
ity shall be incurred by a State as a consequence of “any 

10� Moore, History and Digest, vol. III, p. 3127, at p. 3129 (1871).
10� See, e.g., Claims of Italian Nationals (footnote 41 above); 

Salvador Commercial Company, UNRIAA, vol. XV (Sales No. 66.V.3), 
p. 455, at p. 477 (1902); and Finnish Shipowners (Great Britain/Fin-
land), ibid., vol. III (Sales No. 1949.V.2), p. 1479, at p. 1501 (1934).

10� League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion … (see footnote 88 above), pp. 25, 41 
and 52; Supplement to Volume III: Replies made by the Governments 
to the Schedule of Points; Replies of Canada and the United States of 
America (document C.75(a)M.69(a).1929.V), pp. 2–3 and 6.

failure on the part of its organs to carry out the interna-
tional obligations of the State”.105

(5) The principle of the unity of the State entails that the 
acts or omissions of all its organs should be regarded as 
acts or omissions of the State for the purposes of interna-
tional responsibility. It goes without saying that there is 
no category of organs specially designated for the com-
mission of internationally wrongful acts, and virtually any 
State organ may be the author of such an act. The diversity 
of international obligations does not permit any general 
distinction between organs which can commit interna-
tionally wrongful acts and those which cannot. This is re-
flected in the closing words of paragraph 1, which clearly 
reflect the rule of international law in the matter.

(6) Thus, the reference to a State organ in article 4 is in-
tended in the most general sense. It is not limited to the or-
gans of the central government, to officials at a high level 
or to persons with responsibility for the external relations 
of the State. It extends to organs of government of what-
ever kind or classification, exercising whatever functions, 
and at whatever level in the hierarchy, including those at 
provincial or even local level. No distinction is made for 
this purpose between legislative, executive or judicial or-
gans. Thus, in the Salvador Commercial Company case, 
the tribunal said that:

a State is responsible for the acts of its rulers, whether they belong to 
the legislative, executive, or judicial department of the Government, so 
far as the acts are done in their official capacity.106

ICJ has also confirmed the rule in categorical terms. In 
Difference Relating to Immunity from Legal Process of a 
Special Rapporteur of the Commission on Human Rights, 
it said:

According to a well-established rule of international law, the conduct of 
any organ of a State must be regarded as an act of that State. This rule 
… is of a customary character.10�

In that case the Court was principally concerned with 
decisions of State courts, but the same principle applies to 
legislative and executive acts.108 As PCIJ said in Certain 
German Interests in Polish Upper Silesia (Merits):

10� Reproduced in Yearbook ... 1956, vol. II, p. 225, document 
A/CN.4/96, annex 3.

106 See Salvador Commercial Company (footnote 103 above). 
See also Chattin case, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 282, 
at pp. 285–286 (1927); and Dispute concerning the interpretation of 
article 79 of the Treaty of Peace, ibid., vol. XIII (Sales No. 64.V.3), 
p. 389, at p. 438 (1955).

10� Difference Relating to Immunity from Legal Process of a 
Special Rapporteur of the Commission on Human Rights (see footnote 
56 above), p. 87, para. 62, referring to the draft articles on State respon-
sibility, article 6, now embodied in article 4.

10� As to legislative acts, see, e.g., German Settlers in Poland 
(footnote 65 above), at pp. 35–36; Treatment of Polish Nationals (footnote 
75 above), at pp. 24–25; Phosphates in Morocco (footnote 34 above), 
at pp. 25–26; and Rights of Nationals of the United States of America 
in Morocco, Judgment, I.C.J. Reports 1952, p. 176, at pp. 193–194. 
As to executive acts, see, e.g., Military and Paramilitary Activities in 
and against Nicaragua (footnote 36 above); and ELSI (footnote 85 
above). As to judicial acts, see, e.g., “Lotus” (footnote 76 above); 
Jurisdiction of the Courts of Danzig (footnote 82 above); and Ambatie-
los, Merits, Judgment, I.C.J. Reports 1953, p. 10, at pp. 21–22. In some 
cases, the conduct in question may involve both executive and judicial 
acts; see, e.g., Application of the Convention of 1902 (footnote 83 above) 
at p. 65.
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From the standpoint of International Law and of the Court which is its 
organ, municipal laws ... express the will and constitute the activities 
of States, in the same manner as do legal decisions or administrative 
measures.109

Thus, article 4 covers organs, whether they exercise 
“legislative, executive, judicial or any other functions”. 
This language allows for the fact that the principle of the 
separation of powers is not followed in any uniform way, 
and that many organs exercise some combination of pub-
lic powers of a legislative, executive or judicial character. 
Moreover, the term is one of extension, not limitation, 
as is made clear by the words “or any other functions”.110  
It is irrelevant for the purposes of attribution that the con-
duct of a State organ may be classified as “commercial” 
or as acta iure gestionis. Of course, the breach by a State 
of a contract does not as such entail a breach of interna-
tional law.111 Something further is required before inter-
national law becomes relevant, such as a denial of justice 
by the courts of the State in proceedings brought by the 
other contracting party. But the entry into or breach of a 
contract by a State organ is nonetheless an act of the State 
for the purposes of article 4,112 and it might in certain cir-
cumstances amount to an internationally wrongful act.113

(7) Nor is any distinction made at the level of princi-
ple between the acts of “superior” and “subordinate” of-
ficials, provided they are acting in their official capacity. 
This is expressed in the phrase “whatever position it holds 
in the organization of the State” in article 4. No doubt 
lower-level officials may have a more restricted scope of 
activity and they may not be able to make final decisions. 
But conduct carried out by them in their official capacity 
is nonetheless attributable to the State for the purposes of 
article 4. Mixed commissions after the Second World War 
often had to consider the conduct of minor organs of the 
State, such as administrators of enemy property, mayors 
and police officers, and consistently treated the acts of 
such persons as attributable to the State.114

109 Certain German Interests in Polish Upper Silesia, Merits, Judg-
ment No. 7, 1926, P.C.I.J., Series A, No. 7, at p. 19.

110 These functions might involve, e.g. the giving of administrative 
guidance to the private sector. Whether such guidance involves a breach 
of an international obligation may be an issue, but as “guidance” it is 
clearly attributable to the State. See, e.g., GATT, Report of the Panel, 
Japan–Trade in Semi-conductors, 24 March 1988, paras. 110–111; 
and WTO, Report of the Panel, Japan–Measures affecting Consumer 
Photographic Film and Paper (WT/DS44/R), paras. 10.12–10.16.

111 See article 3 and commentary.
11� See, e.g., the decisions of the European Court of Human Rights 

in Swedish Engine Drivers’ Union v. Sweden, Eur. Court H.R., Series 
A, No. 20 (1976), at p. 14; and Schmidt and Dahlström v. Sweden, ibid., 
Series A, No. 21 (1976), at p. 15.

11� The irrelevance of the classification of the acts of State organs 
as iure imperii or iure gestionis was affirmed by all those members of 
the Sixth Committee who responded to a specific question on this issue 
from the Commission (see Yearbook ... 1998, vol. II (Part Two), p. 17, 
para. 35).

11� See, e.g., the Currie case, UNRIAA, vol. XIV (Sales No. 
65.V.4), p. 21, at p. 24 (1954); Dispute concerning the interpretation 
of article 79 (footnote 106 above), at pp. 431–432; and Mossé case, 
UNRIAA, vol. XIII (Sales No. 64.V.3), p. 486, at pp. 492–493 (1953). 
For earlier decisions, see the Roper case, ibid., vol. IV (Sales No. 1951.
V.1), p. 145 (1927); Massey, ibid., p. 155 (1927); Way, ibid., p. 391, at 
p. 400 (1928); and Baldwin, ibid., vol. VI (Sales No. 1955.V.3), p. 328 
(1933). Cf. the consideration of the requisition of a plant by the Mayor 
of Palermo in ELSI (see footnote 85 above), e.g. at p. 50, para. 70.

(8) Likewise, the principle in article 4 applies equally to 
organs of the central government and to those of regional 
or local units. This principle has long been recognized. 
For example, the Franco-Italian Conciliation Commission 
in the Heirs of the Duc de Guise case said:

For the purposes of reaching a decision in the present case it matters 
little that the decree of 29 August 1947 was not enacted by the Italian 
State but by the region of Sicily. For the Italian State is responsible 
for implementing the Peace Treaty, even for Sicily, notwithstanding the 
autonomy granted to Sicily in internal relations under the public law of 
the Italian Republic.11�

This principle was strongly supported during the prepara-
tory work for the 1930 Hague Conference. Governments 
were expressly asked whether the State became respon-
sible as a result of “[a]cts or omissions of bodies exer-
cising public functions of a legislative or executive char-
acter (communes, provinces, etc.)”. All answered in the 
affirmative.116

(9) It does not matter for this purpose whether the terri-
torial unit in question is a component unit of a federal State 
or a specific autonomous area, and it is equally irrelevant 
whether the internal law of the State in question gives the 
federal parliament power to compel the component unit to 
abide by the State’s international obligations. The award 
in the “Montijo” case is the starting point for a consistent 
series of decisions to this effect.117 The French-Mexican 
Claims Commission in the Pellat case reaffirmed “the 
principle of the international responsibility ... of a fed-
eral State for all the acts of its separate States which give 
rise to claims by foreign States” and noted specially that 
such responsibility “... cannot be denied, not even in cases 
where the federal Constitution denies the central Govern-
ment the right of control over the separate States or the 
right to require them to comply, in their conduct, with the 
rules of international law”.118 That rule has since been 
consistently applied. Thus, for example, in the LaGrand 
case, ICJ said:

 Whereas the international responsibility of a State is engaged by the ac-
tion of the competent organs and authorities acting in that State, what-
ever they may be; whereas the United States should take all measures at 
its disposal to ensure that Walter LaGrand is not executed pending the 
final decision in these proceedings; whereas, according to the informa-
tion available to the Court, implementation of the measures indicated 
in the present Order falls within the jurisdiction of the Governor of 
Arizona; whereas the Government of the United States is consequently 
under the obligation to transmit the present Order to the said Governor; 
whereas the Governor of Arizona is under the obligation to act in con-
formity with the international undertakings of the United States.119

11� UNRIAA, vol. XIII (Sales No. 64.V.3), p. 150, at p. 161 (1951). 
For earlier decisions, see, e.g., the Pieri Dominique and Co. case, ibid., 
vol. X (Sales No. 60.V.4), p. 139, at p. 156 (1905).

116 League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion … (see footnote 104 above), p. 90; 
Supplement to Vol. III … (ibid.), pp. 3 and 18.

11� See Moore, History and Digest, vol. II, p. 1440, at p. 1440 
(1874). See also De Brissot and others, Moore, History and Digest, 
vol. III, p. 2967, at pp. 2970–2971 (1855); Pieri Dominique and Co. 
(footnote 115 above), at pp. 156–157; Davy case, UNRIAA, vol. IX 
(Sales No. 59.V.5), p. 467, at p. 468 (1903); Janes case (footnote 94 
above); Swinney, UNRIAA, vol. IV (Sales No. 1951.V.1), p. 101 (1925); 
Quintanilla, ibid., p. 101, at p. 103 (1925); Youmans, ibid., p. 110, 
at p. 116 (1925); Mallén, ibid., p. 173, at p. 177 (1927); Venable, ibid., 
p. 218, at p. 230 (1925); and Tribolet, ibid., p. 598, at p. 601 (1925).

11� UNRIAA, vol. V (Sales No. 1952.V.3), p. 534, at p. 536 (1929).
119 LaGrand, Provisional Measures (see footnote 91 above). 

See also LaGrand (Germany v. United States of America), Judgment, 
I.C.J.Reports 2001, p. 466, at p. 495, para. 81.
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(10) The reasons for this position are reinforced by the 
fact that federal States vary widely in their structure and 
distribution of powers, and that in most cases the constitu-
ent units have no separate international legal personality 
of their own (however limited), nor any treaty-making 
power. In those cases where the constituent unit of a fed-
eration is able to enter into international agreements on its 
own account,120 the other party may well have agreed to 
limit itself to recourse against the constituent unit in the 
event of a breach. In that case the matter will not involve 
the responsibility of the federal State and will fall outside 
the scope of the present articles. Another possibility is that 
the responsibility of the federal State under a treaty may 
be limited by the terms of a federal clause in the treaty.121 
This is clearly an exception to the general rule, applicable 
solely in relations between the States parties to the treaty 
and in the matters which the treaty covers. It has effect 
by virtue of the lex specialis principle, dealt with in ar- 
ticle 55.

(11) Paragraph 2 explains the relevance of internal law 
in determining the status of a State organ. Where the law 
of a State characterizes an entity as an organ, no difficulty 
will arise. On the other hand, it is not sufficient to refer to 
internal law for the status of State organs. In some systems 
the status and functions of various entities are determined 
not only by law but also by practice, and reference ex-
clusively to internal law would be misleading. The inter-
nal law of a State may not classify, exhaustively or at all, 
which entities have the status of “organs”. In such cases, 
while the powers of an entity and its relation to other bod-
ies under internal law will be relevant to its classification 
as an “organ”, internal law will not itself perform the task 
of classification. Even if it does so, the term “organ” used 
in internal law may have a special meaning, and not the 
very broad meaning it has under article 4. For example, 
under some legal systems the term “government” refers 
only to bodies at the highest level such as the Head of 
State and the cabinet of ministers. In others, the police 
have a special status, independent of the executive; this 
cannot mean that for international law purposes they are 
not organs of the State.122 Accordingly, a State cannot 
avoid responsibility for the conduct of a body which does 
in truth act as one of its organs merely by denying it that 
status under its own law. This result is achieved by the use 
of the word “includes” in paragraph 2.

(12) The term “person or entity” is used in article 4, 
paragraph 2, as well as in articles 5 and 7. It is used in a 
broad sense to include any natural or legal person, includ-
ing an individual office holder, a department, commission 
or other body exercising public authority, etc. The term 
“entity” is used in a similar sense123 in the draft articles 

1�0 See, e.g., articles 56, paragraph 3, and 172, paragraph 3, of the 
Constitution of the Swiss Confederation of 18 April 1999.

1�1 See, e.g., article 34 of the Convention for the Protection of the 
World Cultural and Natural Heritage.

1�� See, e.g., the Church of Scientology case, Germany, Federal Su-
preme Court, Judgment of 26 September 1978, case No. VI ZR 267/76, 
Neue Juristische Wochenschrift, No. 21 (May 1979), p. 1101; ILR, 
vol. 65, p. 193; and Propend Finance Pty Ltd. v. Sing, England, Court of 
Appeal, ILR, vol. 111, p. 611 (1997). These were State immunity cases, 
but the same principle applies in the field of State responsibility.

1�� See Yearbook … 1991, vol. II (Part Two), pp. 14–18.

on jurisdictional immunities of States and their property, 
adopted in 1991.

(13) Although the principle stated in article 4 is clear 
and undoubted, difficulties can arise in its application. 
A particular problem is to determine whether a person 
who is a State organ acts in that capacity. It is irrelevant 
for this purpose that the person concerned may have had 
ulterior or improper motives or may be abusing pub-
lic power. Where such a person acts in an apparently 
official capacity, or under colour of authority, the actions 
in question will be attributable to the State. The distinc-
tion between unauthorized conduct of a State organ and 
purely private conduct has been clearly drawn in inter-
national arbitral decisions. For example, the award of the 
Mexico-United States General Claims Commission in the 
Mallén case involved, first, the act of an official acting in 
a private capacity and, secondly, another act committed 
by the same official in his official capacity, although in an 
abusive way.124 The latter action was, and the former was 
not, held attributable to the State. The French-Mexican 
Claims Commission in the Caire case excluded responsi-
bility only in cases where “the act had no connexion with 
the official function and was, in fact, merely the act of a 
private individual”.125 The case of purely private conduct 
should not be confused with that of an organ functioning 
as such but acting ultra vires or in breach of the rules 
governing its operation. In this latter case, the organ is 
nevertheless acting in the name of the State: this principle 
is affirmed in article 7.126 In applying this test, of course, 
each case will have to be dealt with on the basis of its own 
facts and circumstances.

Article 5. Conduct of persons or entities exercising 
elements of governmental authority

The conduct of a person or entity which is not an 
organ of the State under article � but which is empow-
ered by the law of that State to exercise elements of 
the governmental authority shall be considered an act 
of the State under international law, provided the per-
son or entity is acting in that capacity in the particular 
instance.

Commentary

(1) Article 5 deals with the attribution to the State of 
conduct of bodies which are not State organs in the sense 
of article 4, but which are nonetheless authorized to 
exercise governmental authority. The article is intended 
to take account of the increasingly common phenomenon 
of parastatal entities, which exercise elements of gov-
ernmental authority in place of State organs, as well as 
situations where former State corporations have been pri-
vatized but retain certain public or regulatory functions.

1�� Mallén (see footnote 117 above), at p. 175.
1�� UNRIAA, vol. V (Sales No. 1952.V.3), p. 516, at p. 531 (1929). 

See also the Bensley case in Moore, History and Digest, vol. III, p. 3018 
(1850) (“a wanton trespass … under no color of official proceedings, 
and without any connection with his official duties”); and the Castelain 
case ibid., p. 2999 (1880). See further article 7 and commentary.

1�6 See paragraph (7) of the commentary to article 7.
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(2) The generic term “entity” reflects the wide variety 
of bodies which, though not organs, may be empowered 
by the law of a State to exercise elements of governmental 
authority. They may include public corporations, semi-
public entities, public agencies of various kinds and even, 
in special cases, private companies, provided that in each 
case the entity is empowered by the law of the State to 
exercise functions of a public character normally exer-
cised by State organs, and the conduct of the entity relates 
to the exercise of the governmental authority concerned. 
For example, in some countries private security firms may 
be contracted to act as prison guards and in that capacity 
may exercise public powers such as powers of detention 
and discipline pursuant to a judicial sentence or to pris-
on regulations. Private or State-owned airlines may have 
delegated to them certain powers in relation to immigration 
control or quarantine. In one case before the Iran-United 
States Claims Tribunal, an autonomous foundation estab-
lished by the State held property for charitable purposes 
under close governmental control; its powers included the 
identification of property for seizure. It was held that it 
was a public and not a private entity, and therefore within 
the tribunal’s jurisdiction; with respect to its administra-
tion of allegedly expropriated property, it would in any 
event have been covered by article 5.127

(3) The fact that an entity can be classified as public or 
private according to the criteria of a given legal system, 
the existence of a greater or lesser State participation in its 
capital, or, more generally, in the ownership of its assets, 
the fact that it is not subject to executive control—these 
are not decisive criteria for the purpose of attribution of 
the entity’s conduct to the State. Instead, article 5 refers 
to the true common feature, namely that these entities 
are empowered, if only to a limited extent or in a specific 
context, to exercise specified elements of governmental 
authority.

(4) Parastatal entities may be considered a relatively 
modern phenomenon, but the principle embodied in ar-
ticle 5 has been recognized for some time. For example, 
the replies to the request for information made by the 
Preparatory Committee for the 1930 Hague Conference 
indicated strong support from some Governments for the 
attribution to the State of the conduct of autonomous bod-
ies exercising public functions of an administrative or leg-
islative character. The German Government, for example, 
asserted that:
when, by delegation of powers, bodies act in a public capacity, e.g., 
police an area … the principles governing the responsibility of the State 
for its organs apply with equal force. From the point of view of inter-
national law, it does not matter whether a State polices a given area 
with its own police or entrusts this duty, to a greater or less extent, to 
autonomous bodies.1��

The Preparatory Committee accordingly prepared the 
following basis of discussion, though the Third Commit-

1�� Hyatt International Corporation v. The Government of the Is-
lamic Republic of Iran, Iran-U.S. C.T.R., vol. 9, p. 72, at pp. 88–94 
(1985).

1�� League of Nations, Conference for the Codification of Inter-
national Law, Bases of Discussion … (see footnote 88 above), p. 90. 
The German Government noted that these remarks would extend to the 
situation where “the State, as an exceptional measure, invests private 
organisations with public powers and duties or authorities [sic] them 
to exercise sovereign rights, as in the case of private railway companies 
permitted to maintain a police force”, ibid.

tee of the Conference was unable in the time available to 
examine it:

A State is responsible for damage suffered by a foreigner as the result of 
acts or omissions of such … autonomous institutions as exercise public 
functions of a legislative or administrative character, if such acts or 
omissions contravene the international obligations of the State.1�9

(5) The justification for attributing to the State under in-
ternational law the conduct of “parastatal” entities lies in 
the fact that the internal law of the State has conferred on 
the entity in question the exercise of certain elements of 
the governmental authority. If it is to be regarded as an act 
of the State for purposes of international responsibility, 
the conduct of an entity must accordingly concern govern-
mental activity and not other private or commercial activ-
ity in which the entity may engage. Thus, for example, 
the conduct of a railway company to which certain police 
powers have been granted will be regarded as an act of the 
State under international law if it concerns the exercise of 
those powers, but not if it concerns other activities (e.g. 
the sale of tickets or the purchase of rolling stock).

(6) Article 5 does not attempt to identify precisely the 
scope of “governmental authority” for the purpose of at-
tribution of the conduct of an entity to the State. Beyond 
a certain limit, what is regarded as “governmental” de-
pends on the particular society, its history and traditions. 
Of particular importance will be not just the content of the 
powers, but the way they are conferred on an entity, the 
purposes for which they are to be exercised and the extent 
to which the entity is accountable to government for their 
exercise. These are essentially questions of the application 
of a general standard to varied circumstances.

(7) The formulation of article 5 clearly limits it to en-
tities which are empowered by internal law to exercise 
governmental authority. This is to be distinguished from 
situations where an entity acts under the direction or 
control of the State, which are covered by article 8, and 
those where an entity or group seizes power in the absence 
of State organs but in situations where the exercise of 
governmental authority is called for: these are dealt with 
in article 9. For the purposes of article 5, an entity is 
covered even if its exercise of authority involves an in-
dependent discretion or power to act; there is no need to 
show that the conduct was in fact carried out under the 
control of the State. On the other hand, article 5 does not 
extend to cover, for example, situations where internal 
law authorizes or justifies certain conduct by way of self-
help or self-defence; i.e. where it confers powers upon 
or authorizes conduct by citizens or residents generally. 
The internal law in question must specifically authorize 
the conduct as involving the exercise of public author-
ity; it is not enough that it permits activity as part of the 
general regulation of the affairs of the community. 
It is accordingly a narrow category.

Article 6. Conduct of organs placed at the disposal 
of a State by another State

The conduct of an organ placed at the disposal of 
a State by another State shall be considered an act of 
the former State under international law if the organ is 

1�9 Ibid., p. 92.
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acting in the exercise of elements of the governmental 
authority of the State at whose disposal it is placed.

Commentary

(1) Article 6 deals with the limited and precise situation 
in which an organ of a State is effectively put at the dis-
posal of another State so that the organ may temporarily 
act for its benefit and under its authority. In such a case, 
the organ, originally that of one State, acts exclusively for 
the purposes of and on behalf of another State and its con-
duct is attributed to the latter State alone.

(2) The words “placed at the disposal of ” in article 6 
express the essential condition that must be met in order 
for the conduct of the organ to be regarded under interna-
tional law as an act of the receiving and not of the sending 
State. The notion of an organ “placed at the disposal of ” 
the receiving State is a specialized one, implying that the 
organ is acting with the consent, under the authority of 
and for the purposes of the receiving State. Not only must 
the organ be appointed to perform functions appertaining 
to the State at whose disposal it is placed, but in perform-
ing the functions entrusted to it by the beneficiary State, 
the organ must also act in conjunction with the machinery 
of that State and under its exclusive direction and con-
trol, rather than on instructions from the sending State. 
Thus article 6 is not concerned with ordinary situations of 
inter-State cooperation or collaboration, pursuant to treaty 
or otherwise.130

(3) Examples of situations that could come within this 
limited notion of a State organ “placed at the disposal” of 
another State might include a section of the health serv-
ice or some other unit placed under the orders of another 
country to assist in overcoming an epidemic or natural 
disaster, or judges appointed in particular cases to act as 
judicial organs of another State. On the other hand, mere 
aid or assistance offered by organs of one State to another 
on the territory of the latter is not covered by article 6. For 
example, armed forces may be sent to assist another State 
in the exercise of the right of collective self-defence or 
for other purposes. Where the forces in question remain 
under the authority of the sending State, they exercise ele-
ments of the governmental authority of that State and not 
of the receiving State. Situations can also arise where the 
organ of one State acts on the joint instructions of its own 
and another State, or there may be a single entity which is 
a joint organ of several States. In these cases, the conduct 
in question is attributable to both States under other arti-
cles of this chapter.131

(4) Thus, what is crucial for the purposes of article 6 is 
the establishment of a functional link between the organ 
in question and the structure or authority of the receiv-

130 Thus, the conduct of Italy in policing illegal immigration at sea 
pursuant to an agreement with Albania was not attributable to Albania: 
Xhavara and Others v. Italy and Albania, application No. 39473/98, 
Eur. Court H.R., decision of 11 January 2001. Conversely, the conduct 
of Turkey taken in the context of the Turkey-European Communities 
customs union was still attributable to Turkey: see WTO, Report of the 
Panel, Turkey: Restrictions on Imports of Textile and Clothing Products 
(WT/DS34/R), 31 May 1999, paras. 9.33–9.44.

1�1 See also article 47 and commentary.

ing State. The notion of an organ “placed at the disposal” 
of another State excludes the case of State organs, sent 
to another State for the purposes of the former State or 
even for shared purposes, which retain their own autono-
my and status: for example, cultural missions, diplomatic 
or consular missions, foreign relief or aid organizations. 
Also excluded from the ambit of article 6 are situations in 
which functions of the “beneficiary” State are performed 
without its consent, as when a State placed in a position 
of dependence, territorial occupation or the like is com-
pelled to allow the acts of its own organs to be set aside 
and replaced to a greater or lesser extent by those of the 
other State.132

(5) There are two further criteria that must be met for 
article 6 to apply. First, the organ in question must possess 
the status of an organ of the sending State; and secondly 
its conduct must involve the exercise of elements of the 
governmental authority of the receiving State. The first 
of these conditions excludes from the ambit of article 6 
the conduct of private entities or individuals which have 
never had the status of an organ of the sending State. For 
example, experts or advisers placed at the disposal of a 
State under technical assistance programmes do not usu-
ally have the status of organs of the sending State. The 
second condition is that the organ placed at the disposal of 
a State by another State must be “acting in the exercise of 
elements of the governmental authority” of the receiving 
State. There will only be an act attributable to the receiv-
ing State where the conduct of the loaned organ involves 
the exercise of the governmental authority of that State. 
By comparison with the number of cases of cooperative 
action by States in fields such as mutual defence, aid and 
development, article 6 covers only a specific and limited 
notion of “transferred responsibility”. Yet, in State prac-
tice the situation is not unknown.

(6) In the Chevreau case, a British consul in Persia, 
temporarily placed in charge of the French consulate, lost 
some papers entrusted to him. On a claim being brought 
by France, Arbitrator Beichmann held that: “the British 
Government cannot be held responsible for negligence 
by its Consul in his capacity as the person in charge of 
the Consulate of another Power.”133 It is implicit in the 
Arbitrator’s finding that the agreed terms on which the 
British Consul was acting contained no provision allocat-
ing responsibility for the Consul’s acts. If a third State had 
brought a claim, the proper respondent in accordance with 
article 6 would have been the State on whose behalf the 
conduct in question was carried out.

(7) Similar issues were considered by the European 
Commission of Human Rights in two cases relating to the 
exercise by Swiss police in Liechtenstein of “delegated” 
powers.134 At the relevant time Liechtenstein was not 

1�� For the responsibility of a State for directing, controlling or 
coercing the internationally wrongful act of another, see articles 17 and 
18 and commentaries.

1�� UNRIAA, vol. II (Sales No. 1949.V.1), p. 1113, at p. 1141 
(1931).

1�� X and Y v. Switzerland, application Nos. 7289/75 and 7349/76, 
decision of 14 July 1977; Council of Europe, European Commission 
of Human Rights, Decisions and Reports, vol. 9, p. 57; and Yearbook 
of the European Convention on Human Rights, 1977, vol. 20 (1978), 
p. 372, at pp. 402–406.
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a party to the Convention for the Protection of Human 
Rights and Fundamental Freedoms (European Conven-
tion on Human Rights), so that if the conduct was attrib-
utable only to Liechtenstein no breach of the Convention 
could have occurred. The Commission held the case ad-
missible, on the basis that under the treaty governing the 
relations between Switzerland and Liechtenstein of 1923, 
Switzerland exercised its own customs and immigration 
jurisdiction in Liechtenstein, albeit with the latter’s con-
sent and in their mutual interest. The officers in question 
were governed exclusively by Swiss law and were consid-
ered to be exercising the public authority of Switzerland. 
In that sense, they were not “placed at the disposal” of the 
receiving State.135

(8) A further, long-standing example of a situation to 
which article 6 applies is the Judicial Committee of the 
Privy Council, which has acted as the final court of appeal 
for a number of independent States within the Common-
wealth. Decisions of the Privy Council on appeal from 
an independent Commonwealth State will be attributable 
to that State and not to the United Kingdom. The Privy 
Council’s role is paralleled by certain final courts of ap-
peal acting pursuant to treaty arrangements.136 There are 
many examples of judges seconded by one State to anoth-
er for a time: in their capacity as judges of the receiving 
State, their decisions are not attributable to the sending 
State, even if it continues to pay their salaries.

(9) Similar questions could also arise in the case of or-
gans of international organizations placed at the disposal 
of a State and exercising elements of that State’s gov-
ernmental authority. This is even more exceptional than 
the inter-State cases to which article 6 is limited. It also 
raises difficult questions of the relations between States 
and international organizations, questions which fall out-
side the scope of these articles. Article 57 accordingly ex-
cludes from the ambit of the articles all questions of the 
responsibility of international organizations or of a State 
for the acts of an international organization. By the same 
token, article 6 does not concern those cases where, for 
example, accused persons are transferred by a State to an 
international institution pursuant to treaty.137 In cooperat-
ing with international institutions in such a case, the State 
concerned does not assume responsibility for their subse-
quent conduct.

Article 7. Excess of authority or contravention 
of instructions

The conduct of an organ of a State or of a person 
or entity empowered to exercise elements of the gov-
ernmental authority shall be considered an act of the 

1�� See also Drozd and Janousek v. France and Spain, Eur. Court 
H.R., Series A, No. 240 (1992), paras. 96 and 110. See also Controller 
and Auditor-General v. Davison (New Zealand, Court of Appeal), ILR, 
vol. 104 (1996), p. 526, at pp. 536–537 (Cooke, P.) and pp. 574–576 
(Richardson, J.). An appeal to the Privy Council on other grounds was 
dismissed, Brannigan v. Davison, ibid., vol. 108, p. 622.

1�6 For example, Agreement relating to Appeals to the High Court of 
Australia from the Supreme Court of Nauru (Nauru, 6 September 1976) 
(United Nations, Treaty Series, vol. 1216, No. 19617, p. 151).

1�� See, e.g., article 89 of the Rome Statute of the International 
Criminal Court.

State under international law if the organ, person or 
entity acts in that capacity, even if it exceeds its author-
ity or contravenes instructions.

Commentary

(1) Article 7 deals with the important question of un-
authorized or ultra vires acts of State organs or entities. 
It makes it clear that the conduct of a State organ or an 
entity empowered to exercise elements of the governmen-
tal authority, acting in its official capacity, is attributable 
to the State even if the organ or entity acted in excess of 
authority or contrary to instructions.

(2) The State cannot take refuge behind the notion 
that, according to the provisions of its internal law or 
to instructions which may have been given to its organs 
or agents, their actions or omissions ought not to have 
occurred or ought to have taken a different form. This is 
so even where the organ or entity in question has overtly 
committed unlawful acts under the cover of its official 
status or has manifestly exceeded its competence. It is 
so even if other organs of the State have disowned the 
conduct in question.138 Any other rule would contradict 
the basic principle stated in article 3, since otherwise a 
State could rely on its internal law in order to argue that 
conduct, in fact carried out by its organs, was not attrib-
utable to it.

(3) The rule evolved in response to the need for clar-
ity and security in international relations. Despite early 
equivocal statements in diplomatic practice and by arbi-
tral tribunals,139 State practice came to support the propo-
sition, articulated by the British Government in response 
to an Italian request, that “all Governments should always 
be held responsible for all acts committed by their agents 
by virtue of their official capacity”.140 As the Spanish 
Government pointed out: “If this were not the case, one 
would end by authorizing abuse, for in most cases there 
would be no practical way of proving that the agent had 
or had not acted on orders received.”141 At this time the 
United States supported “a rule of international law that 
sovereigns are not liable, in diplomatic procedure, for 
damages to a foreigner when arising from the misconduct 
of agents acting out of the range not only of their real but 

1�� See, e.g., the “Star and Herald” controversy, Moore, Digest, 
vol. VI, p. 775.

1�9 In a number of early cases, international responsibility was 
attributed to the State for the conduct of officials without making it 
clear whether the officials had exceeded their authority: see, e.g., the 
following cases: “Only Son”, Moore, History and Digest, vol. IV, 
pp. 3404–3405; “William Lee”, ibid., p. 3405; and Donoughho’s, ibid., 
vol. III, p. 3012. Where the question was expressly examined, tribunals 
did not consistently apply any single principle: see, e.g., the Lewis’s 
case, ibid., p. 3019; the Gadino case, UNRIAA, vol. XV (Sales No. 
66.V.3), p. 414 (1901); the Lacaze case, Lapradelle-Politis, vol. II, 
p. 290, at pp. 297–298; and the“William Yeaton” case, Moore, History 
and Digest, vol. III, p. 2944, at p. 2946.

1�0 For the opinions of the British and Spanish Governments giv-
en in 1898 at the request of Italy in respect of a dispute with Peru, 
see Archivio del Ministero degli Affari esteri italiano, serie politica P, 
No. 43.

1�1 Note verbale by Duke Almodóvar del Río, 4 July 1898, ibid.
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of their apparent authority”.142 It is probable that the dif-
ferent formulations had essentially the same effect, since 
acts falling outside the scope of both real and apparent 
authority would not be performed “by virtue of … official 
capacity”. In any event, by the time of the 1930 Hague 
Conference, a majority of States responding to the Prepar-
atory Committee’s request for information were clearly in 
favour of the broadest formulation of the rule, providing 
for attribution to the State in the case of “[a]cts of officials 
in the national territory in their public capacity (actes de 
fonction) but exceeding their authority”.143 The Basis 
of Discussion prepared by the Committee reflected this 
view. The Third Committee of the Conference adopted an 
article on first reading in the following terms:

International responsibility is … incurred by a State if damage is sus-
tained by a foreigner as a result of unauthorised acts of its officials 
performed under cover of their official character, if the acts contravene 
the international obligations of the State.1��

(4) The modern rule is now firmly established in this 
sense by international jurisprudence, State practice and 
the writings of jurists.145 It is confirmed, for example, 
in article 91 of the Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the 
protection of victims of international armed conflicts 
(Protocol I), which provides that: “A Party to the conflict 
… shall be responsible for all acts committed by persons 
forming part of its armed forces”: this clearly covers acts 
committed contrary to orders or instructions. The com-
mentary notes that article 91 was adopted by consensus 
and “correspond[s] to the general principles of law on 
international responsibility”.146 

(5) A definitive formulation of the modern rule is found 
in the Caire case. The case concerned the murder of a 
French national by two Mexican officers who, after fail-
ing to extort money, took Caire to the local barracks and 
shot him. The Commission held: 

that the two officers, even if they are deemed to have acted outside their 
competence … and even if their superiors countermanded an order, 
have involved the responsibility of the State, since they acted under 
cover of their status as officers and used means placed at their disposal 
on account of that status.1��

1�� “American Bible Society” incident, statement of United States 
Secretary of State, 17 August 1885, Moore, Digest, vol. VI, p. 743; 
“Shine and Milligen”, G. H. Hackworth, Digest of International Law 
(Washington, D.C., United States Government Printing Office, 1943), 
vol. V, p. 575; and “Miller”, ibid., pp. 570–571.

1�� League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion … (see footnote 88 above), point V, 
No. 2 (b), p. 74, and Supplement to Vol. III … (see footnote 104 above), 
pp. 3 and 17.

1�� League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion ..., document C.351(c)M.145(c).1930.
V (see footnote 88 above), p. 237. For a more detailed account of the 
evolution of the modern rule, see Yearbook … 1975, vol. II, pp. 61–70.

1�� For example, the 1961 revised draft by the Special Rapporteur, 
Mr. García Amador, provided that “an act or omission shall likewise 
be imputable to the State if the organs or officials concerned exceeded 
their competence but purported to be acting in their official capacity” 
(Yearbook ... 1961, vol. II, p. 53).

1�6 ICRC, Commentary on the Additional Protocols of 8 June 1977 to 
the Geneva Conventions of 12 August 1949 (Geneva, Martinus Nijhoff, 
1987), pp. 1053–1054.

1�� Caire (see footnote 125 above). For other statements of the 
rule, see Maal, UNRIAA, vol. X (Sales No. 60.V.4), pp. 732–733 
(1903); La Masica, ibid., vol. XI (Sales No. 61.V.4), p. 560 (1916); 
Youmans (footnote 117 above); Mallén, ibid.; Stephens, UNRIAA, 

(6) International human rights courts and tribunals 
have applied the same rule. For example, the Inter- 
American Court of Human Rights in the Velásquez 
Rodríguez case said: 

This conclusion [of a breach of the Convention] is independent of 
whether the organ or official has contravened provisions of internal 
law or overstepped the limits of his authority: under international law a 
State is responsible for the acts of its agents undertaken in their official 
capacity and for their omissions, even when those agents act outside the 
sphere of their authority or violate internal law.1��

(7) The central issue to be addressed in determining 
the applicability of article 7 to unauthorized conduct of 
official bodies is whether the conduct was performed 
by the body in an official capacity or not. Cases where 
officials acted in their capacity as such, albeit unlawfully 
or contrary to instructions, must be distinguished from 
cases where the conduct is so removed from the scope 
of their official functions that it should be assimilated to 
that of private individuals, not attributable to the State. 
In the words of the Iran-United States Claims Tribunal, 
the question is whether the conduct has been “carried out 
by persons cloaked with governmental authority”.149

(8) The problem of drawing the line between unauthor-
ized but still “official” conduct, on the one hand, and “pri-
vate” conduct on the other, may be avoided if the con-
duct complained of is systematic or recurrent, such that 
the State knew or ought to have known of it and should 
have taken steps to prevent it. However, the distinction 
between the two situations still needs to be made in some 
cases, for example when considering isolated instances of 
outrageous conduct on the part of persons who are offi-
cials. That distinction is reflected in the expression “if the 
organ, person or entity acts in that capacity” in arti- 
cle 7. This indicates that the conduct referred to comprises 
only the actions and omissions of organs purportedly or 
apparently carrying out their official functions, and not the 
private actions or omissions of individuals who happen to 
be organs or agents of the State.150 In short, the question 
is whether they were acting with apparent authority. 

(9) As formulated, article 7 only applies to the con-
duct of an organ of a State or of an entity empowered to 
exercise elements of the governmental authority, i.e. 

vol. IV (Sales No. 1951.V.1), pp. 267–268 (1927); and Way (footnote 
114 above), pp. 400–401. The decision of the United States Court of 
Claims in Royal Holland Lloyd v. United States, 73 Ct. Cl. 722 (1931) 
(Annual Digest of Public International Law Cases (London, Butter-
worth, 1938), vol. 6, p. 442) is also often cited.

1�� Velásquez Rodríguez (see footnote 63 above); see also ILR, 
vol. 95, p. 232, at p. 296.

1�9 Petrolane, Inc. v. The Government of the Islamic Republic of Iran, 
Iran-U.S. C.T.R., vol. 27, p. 64, at p. 92 (1991). See also paragraph (13) 
of the commentary to article 4. 

1�0 One form of ultra vires conduct covered by article 7 would be 
for a State official to accept a bribe to perform some act or conclude 
some transaction. The articles are not concerned with questions that 
would then arise as to the validity of the transaction (cf. the 1969 
Vienna Convention, art. 50). So far as responsibility for the corrupt 
conduct is concerned, various situations could arise which it is not nec-
essary to deal with expressly in the present articles. Where one State 
bribes an organ of another to perform some official act, the corrupt-
ing State would be responsible either under article 8 or article 17. The 
question of the responsibility of the State whose official had been bribed 
towards the corrupting State in such a case could hardly arise, but there 
could be issues of its responsibility towards a third party, which would 
be properly resolved under article 7.
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only to those cases of attribution covered by articles 4, 5 
and 6. Problems of unauthorized conduct by other persons, 
groups or entities give rise to distinct problems, which are 
dealt with separately under articles 8, 9 and 10.

(10) As a rule of attribution, article 7 is not concerned 
with the question whether the conduct amounted to a 
breach of an international obligation. The fact that instruc-
tions given to an organ or entity were ignored, or that its 
actions were ultra vires, may be relevant in determining 
whether or not the obligation has been breached, but that 
is a separate issue.151 Equally, article 7 is not concerned 
with the admissibility of claims arising from internation-
ally wrongful acts committed by organs or agents acting 
ultra vires or contrary to their instructions. Where there 
has been an unauthorized or invalid act under local law 
and as a result a local remedy is available, this will have to 
be resorted to, in accordance with the principle of exhaus-
tion of local remedies, before bringing an international 
claim.152

Article 8. Conduct directed or controlled by a State

The conduct of a person or group of persons shall 
be considered an act of a State under international law 
if the person or group of persons is in fact acting on 
the instructions of, or under the direction or control 
of, that State in carrying out the conduct.

Commentary

(1) As a general principle, the conduct of private per-
sons or entities is not attributable to the State under in-
ternational law. Circumstances may arise, however, where 
such conduct is nevertheless attributable to the State be-
cause there exists a specific factual relationship between 
the person or entity engaging in the conduct and the State. 
Article 8 deals with two such circumstances. The first in-
volves private persons acting on the instructions of the 
State in carrying out the wrongful conduct. The second 
deals with a more general situation where private persons 
act under the State’s direction or control.153 Bearing in 
mind the important role played by the principle of effec-
tiveness in international law, it is necessary to take into 
account in both cases the existence of a real link between 
the person or group performing the act and the State ma-
chinery.

(2) The attribution to the State of conduct in fact au-
thorized by it is widely accepted in international jurispru-
dence.154 In such cases it does not matter that the person 
or persons involved are private individuals nor whether 

1�1 See ELSI (footnote 85 above), especially at pp. 52, 62 and 74.
1�� See further article 44, subparagraph (b), and commentary.
1�� Separate issues are raised where one State engages in interna-

tionally wrongful conduct at the direction or under the control of 
another State: see article 17 and commentary, and especially para- 
graph (7) for the meaning of the words “direction” and “control” in 
various languages.

1�� See, e.g., the Zafiro case, UNRIAA, vol. VI (Sales No. 1955.
V.3), p. 160 (1925); the Stephens case (footnote 147 above), p. 267; 
and Lehigh Valley Railroad Company and Others (U.S.A.) v. Germa-
ny (Sabotage cases): “Black Tom” and “Kingsland” incidents, ibid., 
vol. VIII (Sales No. 58.V.2), p. 84 (1930) and p. 458 (1939).

their conduct involves “governmental activity”. Most 
commonly, cases of this kind will arise where State organs 
supplement their own action by recruiting or instigating 
private persons or groups who act as “auxiliaries” while 
remaining outside the official structure of the State. These 
include, for example, individuals or groups of private indi-
viduals who, though not specifically commissioned by the 
State and not forming part of its police or armed forces, 
are employed as auxiliaries or are sent as “volunteers” to 
neighbouring countries, or who are instructed to carry out 
particular missions abroad.

(3) More complex issues arise in determining whether 
conduct was carried out “under the direction or control” 
of a State. Such conduct will be attributable to the State 
only if it directed or controlled the specific operation and 
the conduct complained of was an integral part of that op-
eration. The principle does not extend to conduct which 
was only incidentally or peripherally associated with an 
operation and which escaped from the State’s direction or 
control.

(4) The degree of control which must be exercised by 
the State in order for the conduct to be attributable to 
it was a key issue in the Military and Paramilitary Ac-
tivities in and against Nicaragua case. The question was 
whether the conduct of the contras was attributable to the 
United States so as to hold the latter generally responsible 
for breaches of international humanitarian law commit-
ted by the contras. This was analysed by ICJ in terms of 
the notion of “control”. On the one hand, it held that the 
United States was responsible for the “planning, direction 
and support” given by the United States to Nicaraguan 
operatives.155 But it rejected the broader claim of Nica-
ragua that all the conduct of the contras was attributable 
to the United States by reason of its control over them. It 
concluded that:

[D]espite the heavy subsidies and other support provided to them by 
the United States, there is no clear evidence of the United States having 
actually exercised such a degree of control in all fields as to justify 
treating the contras as acting on its behalf. 

… 

All the forms of United States participation mentioned above, and even 
the general control by the respondent State over a force with a high 
degree of dependency on it, would not in themselves mean, without 
further evidence, that the United States directed or enforced the per-
petration of the acts contrary to human rights and humanitarian law 
alleged by the applicant State. Such acts could well be committed by 
members of the contras without the control of the United States. For 
this conduct to give rise to legal responsibility of the United States, it 
would in principle have to be proved that that State had effective control 
of the military or paramilitary operations in the course of which the 
alleged violations were committed.1�6

Thus while the United States was held responsible for its 
own support for the contras, only in certain individual 
instances were the acts of the contras themselves held 
attributable to it, based upon actual participation of and 
directions given by that State. The Court confirmed that 
a general situation of dependence and support would be 

1�� Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), p. 51, para. 86.

1�6 Ibid., pp. 62 and 64–65, paras. 109 and 115. See also the concur-
ring opinion of Judge Ago, ibid., p. 189, para. 17.
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insufficient to justify attribution of the conduct to the 
State.

(5) The Appeals Chamber of the International Tribunal 
for the Former Yugoslavia has also addressed these issues. 
In the Tadić, case, the Chamber stressed that:

The requirement of international law for the attribution to States of acts 
performed by private individuals is that the State exercises control over 
the individuals. The degree of control may, however, vary according 
to the factual circumstances of each case. The Appeals Chamber fails 
to see why in each and every circumstance international law should 
require a high threshold for the test of control.1��

The Appeals Chamber held that the requisite degree of 
control by the Yugoslavian “authorities over these armed 
forces required by international law for considering the 
armed conflict to be international was overall control 
going beyond the mere financing and equipping of such 
forces and involving also participation in the planning 
and supervision of military operations”.158 In the course 
of their reasoning, the majority considered it necessary to 
disapprove the ICJ approach in the Military and Paramili-
tary Activities in and against Nicaragua case. But the legal 
issues and the factual situation in the Tadić case were dif-
ferent from those facing the Court in that case. The tribu-
nal’s mandate is directed to issues of individual criminal 
responsibility, not State responsibility, and the question in 
that case concerned not responsibility but the applicable 
rules of international humanitarian law.159 In any event it 
is a matter for appreciation in each case whether particu-
lar conduct was or was not carried out under the control 
of a State, to such an extent that the conduct controlled 
should be attributed to it.160 

(6) Questions arise with respect to the conduct of com-
panies or enterprises which are State-owned and control-
led. If such corporations act inconsistently with the inter-
national obligations of the State concerned the question 
arises whether such conduct is attributable to the State. In 
discussing this issue it is necessary to recall that interna-
tional law acknowledges the general separateness of cor-
porate entities at the national level, except in those cases 
where the “corporate veil” is a mere device or a vehicle 
for fraud or evasion.161 The fact that the State initially es-
tablishes a corporate entity, whether by a special law or 
otherwise, is not a sufficient basis for the attribution to 
the State of the subsequent conduct of that entity.162 Since 

1�� Prosecutor v. Duško Tadić, International Tribunal for the Former 
Yugoslavia, Case IT-94-1-A (1999), ILM, vol. 38, No. 6 (November 
1999), p. 1518, at p. 1541, para. 117. For the judgment of the Trial 
Chamber (Case IT-94-1-T (1997)), see ILR, vol. 112, p. 1.

1�� ILM, vol. 38, No. 6 (November 1999), p. 1546, para. 145.
1�9 See the explanation given by Judge Shahabuddeen, ibid., 

pp. 1614–1615.
160 The problem of the degree of State control necessary for the 

purposes of attribution of conduct to the State has also been dealt with, 
for example, by the Iran-United States Claims Tribunal and the Euro-
pean Court of Human Rights: Yeager (see footnote 101 above), p. 103. 
See also Starrett Housing Corporation v. Government of the Islamic 
Republic of Iran, Iran-U.S. C.T.R., vol. 4, p. 122, at p. 143 (1983); 
Loizidou v. Turkey, Merits, Eur. Court H.R., Reports, 1996–VI, p. 2216, 
at pp. 2235–2236, para. 56, also p. 2234, para. 52; and ibid., Prelimi-
nary Objections, Eur. Court H.R., Series A, No. 310, p. 23, para. 62 
(1995). 

161 Barcelona Traction (see footnote 25 above), p. 39, paras. 56–58.
16� For example, the Workers’ Councils considered in Schering 

Corporation v. The Islamic Republic of Iran, Iran-U.S. C.T.R., 

corporate entities, although owned by and in that sense 
subject to the control of the State, are considered to be 
separate, prima facie their conduct in carrying out their 
activities is not attributable to the State unless they are 
exercising elements of governmental authority within 
the meaning of article 5. This was the position taken, for 
example, in relation to the de facto seizure of property by 
a State-owned oil company, in a case where there was no 
proof that the State used its ownership interest as a vehicle 
for directing the company to seize the property.163 On the 
other hand, where there was evidence that the corporation 
was exercising public powers,164 or that the State was us-
ing its ownership interest in or control of a corporation 
specifically in order to achieve a particular result,165 the 
conduct in question has been attributed to the State.166

(7) It is clear then that a State may, either by specif-
ic directions or by exercising control over a group, in 
effect assume responsibility for their conduct. Each case 
will depend on its own facts, in particular those concern-
ing the relationship between the instructions given or the 
direction or control exercised and the specific conduct 
complained of. In the text of article 8, the three terms “in-
structions”, “direction” and “control” are disjunctive; it is 
sufficient to establish any one of them. At the same time 
it is made clear that the instructions, direction or control 
must relate to the conduct which is said to have amounted 
to an internationally wrongful act. 

(8) Where a State has authorized an act, or has exercised 
direction or control over it, questions can arise as to the 
State’s responsibility for actions going beyond the scope 
of the authorization. For example, questions might arise 
if the agent, while carrying out lawful instructions or 
directions, engages in some activity which contravenes 
both the instructions or directions given and the inter-
national obligations of the instructing State. Such cases 
can be resolved by asking whether the unlawful or unau-
thorized conduct was really incidental to the mission or 
clearly went beyond it. In general a State, in giving lawful 
instructions to persons who are not its organs, does not 
assume the risk that the instructions will be carried out in 
an internationally unlawful way. On the other hand, where 
persons or groups have committed acts under the effective 
control of a State, the condition for attribution will still be 
met even if particular instructions may have been ignored. 

vol. 5, p. 361 (1984); Otis Elevator Company v. The Islamic Republic 
of Iran, ibid., vol. 14, p. 283 (1987); and Eastman Kodak Company v. 
The Government of Iran, ibid., vol. 17, p. 153 (1987).

16� SEDCO, Inc. v. National Iranian Oil Company, ibid., vol. 15, 
p. 23 (1987). See also International Technical Products Corporation 
v. The Government of the Islamic Republic of Iran, ibid., vol. 9, p. 206 
(1985); and Flexi-Van Leasing, Inc. v. The Government of the Islamic 
Republic of Iran, ibid., vol. 12, p. 335, at p. 349 (1986). 

16� Phillips Petroleum Company Iran v. The Islamic Republic of Iran, 
ibid., vol. 21, p. 79 (1989); and Petrolane (see footnote 149 above).

16� Foremost Tehran, Inc. v. The Government of the Islamic Repub-
lic of Iran, Iran-U.S. ibid., vol. 10, p. 228 (1986); and American Bell 
International Inc. v. The Islamic Republic of Iran, ibid., vol. 12, p. 170 
(1986).

166 See Hertzberg et al. v. Finland (Official Records of the Gen-
eral Assembly, Thirty-seventh Session, Supplement No. 40 (A/37/40), 
annex XIV, communication No. R.14/61, p. 161, at p. 164, para. 9.1) 
(1982). See also X v. Ireland, application No. 4125/69, Yearbook of the 
European Convention on Human Rights, 1971, vol. 14 (1973), p. 199; 
and Young, James and Webster v. the United Kingdom, Eur. Court H.R., 
Series A, No. 44 (1981). 

HP EXHIBIT 339

2760



 State responsibility �9

The conduct will have been committed under the control 
of the State and it will be attributable to the State in ac-
cordance with article 8.

(9) Article 8 uses the words “person or group of per-
sons”, reflecting the fact that conduct covered by the arti-
cle may be that of a group lacking separate legal personal-
ity but acting on a de facto basis. Thus, while a State may 
authorize conduct by a legal entity such as a corporation, 
it may also deal with aggregates of individuals or groups 
that do not have legal personality but are nonetheless act-
ing as a collective. 

Article 9. Conduct carried out in the absence 
or default of the official authorities

The conduct of a person or group of persons shall 
be considered an act of a State under international law 
if the person or group of persons is in fact exercising 
elements of the governmental authority in the absence 
or default of the official authorities and in circumstanc-
es such as to call for the exercise of those elements of 
authority.

Commentary

(1) Article 9 deals with the exceptional case of conduct 
in the exercise of elements of the governmental authority 
by a person or group of persons acting in the absence of the 
official authorities and without any actual authority to do 
so. The exceptional nature of the circumstances envisaged 
in the article is indicated by the phrase “in circumstances 
such as to call for”. Such cases occur only rarely, such as 
during revolution, armed conflict or foreign occupation, 
where the regular authorities dissolve, are disintegrating, 
have been suppressed or are for the time being inopera-
tive. They may also cover cases where lawful authority is 
being gradually restored, e.g. after foreign occupation.

(2) The principle underlying article 9 owes something to 
the old idea of the levée en masse, the self-defence of the 
citizenry in the absence of regular forces:167 in effect it is 
a form of agency of necessity. Instances continue to occur 
from time to time in the field of State responsibility. Thus, 
the position of the Revolutionary Guards or “Komitehs” 
immediately after the revolution in the Islamic Republic 
of Iran was treated by the Iran-United States Claims Tri-
bunal as covered by the principle expressed in article 9. 
Yeager concerned, inter alia, the action of performing im-
migration, customs and similar functions at Tehran airport 
in the immediate aftermath of the revolution. The tribunal 
held the conduct attributable to the Islamic Republic of 
Iran, on the basis that, if it was not actually authorized by 
the Government, then the Guards:

16� This principle is recognized as legitimate by article 2 of the Regu-
lations respecting the Laws and Customs of War on Land (annexed to 
the Hague Conventions II of 1899 and IV of 1907 respecting the Laws 
and Customs of War on Land); and by article 4, paragraph A (6), of the 
Geneva Convention relative to the Treatment of Prisoners of War of  
12 August 1949.

at least exercised elements of governmental authority in the absence of 
official authorities, in operations of which the new Government must 
have had knowledge and to which it did not specifically object.168

(3) Article 9 establishes three conditions which must be 
met in order for conduct to be attributable to the State: 
first, the conduct must effectively relate to the exercise of 
elements of the governmental authority, secondly, the con-
duct must have been carried out in the absence or default 
of the official authorities, and thirdly, the circumstances 
must have been such as to call for the exercise of those 
elements of authority.

(4) As regards the first condition, the person or group 
acting must be performing governmental functions, though 
they are doing so on their own initiative. In this respect, 
the nature of the activity performed is given more weight 
than the existence of a formal link between the actors and 
the organization of the State. It must be stressed that the 
private persons covered by article 9 are not equivalent to 
a general de facto Government. The cases envisaged by 
article 9 presuppose the existence of a Government in of-
fice and of State machinery whose place is taken by ir-
regulars or whose action is supplemented in certain cases. 
This may happen on part of the territory of a State which 
is for the time being out of control, or in other specific 
circumstances. A general de facto Government, on the 
other hand, is itself an apparatus of the State, replacing 
that which existed previously. The conduct of the organs 
of such a Government is covered by article 4 rather than 
article 9.169

(5) In respect of the second condition, the phrase “in the 
absence or default of ” is intended to cover both the situ-
ation of a total collapse of the State apparatus as well as 
cases where the official authorities are not exercising their 
functions in some specific respect, for instance, in the case 
of a partial collapse of the State or its loss of control over a 
certain locality. The phrase “absence or default” seeks to 
capture both situations. 

(6) The third condition for attribution under article 9 
requires that the circumstances must have been such as 
to call for the exercise of elements of the governmental 
authority by private persons. The term “call for” conveys 
the idea that some exercise of governmental functions was 
called for, though not necessarily the conduct in question. 
In other words, the circumstances surrounding the exer-
cise of elements of the governmental authority by private 
persons must have justified the attempt to exercise police 
or other functions in the absence of any constituted au-
thority. There is thus a normative element in the form of 
agency entailed by article 9, and this distinguishes these 
situations from the normal principle that conduct of pri-
vate parties, including insurrectionary forces, is not at-
tributable to the State.170

16� Yeager (see footnote 101 above), p. 104, para. 43.
169 See, e.g., the award of 18 October 1923 by Arbitrator Taft in the 

Tinoco case (footnote 87 above), pp. 381–382. On the responsibility 
of the State for the conduct of de facto Governments, see also J. A. 
Frowein, Das de facto-Regime im Völkerrecht (Cologne, Heymanns, 
1968), pp. 70–71. Conduct of a Government in exile might be covered 
by article 9, depending on the circumstances.

1�0 See, e.g., the Sambiaggio case, UNRIAA, vol. X (Sales 
No. 60.V.4), p. 499, at p. 512 (1904); see also article 10 and  
commentary.
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Article 10. Conduct of an insurrectional 
or other movement

1. The conduct of an insurrectional movement 
which becomes the new Government of a State shall 
be considered an act of that State under international 
law.

2. The conduct of a movement, insurrectional or 
other, which succeeds in establishing a new State in 
part of the territory of a pre-existing State or in a ter-
ritory under its administration shall be considered an 
act of the new State under international law.

3. This article is without prejudice to the attribu-
tion to a State of any conduct, however related to that 
of the movement concerned, which is to be considered 
an act of that State by virtue of articles � to 9.

Commentary

(1) Article 10 deals with the special case of attribution 
to a State of conduct of an insurrectional or other move-
ment which subsequently becomes the new Government 
of the State or succeeds in establishing a new State.

(2) At the outset, the conduct of the members of the 
movement presents itself purely as the conduct of private 
individuals. It can be placed on the same footing as that of 
persons or groups who participate in a riot or mass dem-
onstration and it is likewise not attributable to the State. 
Once an organized movement comes into existence as a 
matter of fact, it will be even less possible to attribute its 
conduct to the State, which will not be in a position to 
exert effective control over its activities. The general prin-
ciple in respect of the conduct of such movements, com-
mitted during the continuing struggle with the constituted 
authority, is that it is not attributable to the State under 
international law. In other words, the acts of unsuccessful 
insurrectional movements are not attributable to the State, 
unless under some other article of chapter II, for example 
in the special circumstances envisaged by article 9.

(3) Ample support for this general principle is found 
in arbitral jurisprudence. International arbitral bodies, 
including mixed claims commissions171 and arbitral tri-
bunals172 have uniformly affirmed what Commissioner 
Nielsen in the Solis case described as a “well-established 
principle of international law”, that no Government can 
be held responsible for the conduct of rebellious groups 
committed in violation of its authority, where it is itself 
guilty of no breach of good faith, or of no negligence in 
suppressing insurrection.173 Diplomatic practice is re-
markably consistent in recognizing that the conduct of an 

171 See the decisions of the various mixed commissions: Zuloa-
ga and Miramon Governments, Moore, History and Digest, vol. III, 
p. 2873; McKenny case, ibid., p. 2881; Confederate States, ibid., p. 2886; 
Confederate Debt, ibid., p. 2900; and Maximilian Government, ibid., 
p. 2902, at pp. 2928–2929. 

1�� See, e.g., British Claims in the Spanish Zone of Morocco
(footnote 44 above), p. 642; and the Iloilo Claims, UNRIAA, vol. VI 
(Sales No. 1955.V.3), p. 158, at pp. 159–160 (1925).

1�� UNRIAA, vol. IV (Sales No. 1951.V.1), p. 358, at p. 361 (1928) 
(referring to Home Frontier and Foreign Missionary Society, ibid., 
vol. VI (Sales No. 1955.V.3), p. 42 (1920)); cf. the Sambiaggio case 
(footnote 170 above), p. 524.

insurrectional movement cannot be attributed to the State. 
This can be seen, for example, from the preparatory work 
for the 1930 Hague Conference. Replies of Governments 
to point IX of the request for information addressed to 
them by the Preparatory Committee indicated substantial 
agreement that: (a) the conduct of organs of an insurrec-
tional movement could not be attributed as such to the 
State or entail its international responsibility; and (b) only 
conduct engaged in by organs of the State in connection 
with the injurious acts of the insurgents could be attrib-
uted to the State and entail its international responsibility, 
and then only if such conduct constituted a breach of an 
international obligation of that State.174

(4) The general principle that the conduct of an insur-
rectional or other movement is not attributable to the State 
is premised on the assumption that the structures and or-
ganization of the movement are and remain independent 
of those of the State. This will be the case where the State 
successfully puts down the revolt. In contrast, where the 
movement achieves its aims and either installs itself as the 
new Government of the State or forms a new State in part 
of the territory of the pre-existing State or in a territory 
under its administration, it would be anomalous if the new 
regime or new State could avoid responsibility for con-
duct earlier committed by it. In these exceptional circum-
stances, article 10 provides for the attribution of the con-
duct of the successful insurrectional or other movement 
to the State. The basis for the attribution of conduct of a 
successful insurrectional or other movement to the State 
under international law lies in the continuity between the 
movement and the eventual Government. Thus the term 
“conduct” only concerns the conduct of the movement as 
such and not the individual acts of members of the move-
ment, acting in their own capacity.

(5) Where the insurrectional movement, as a new Gov-
ernment, replaces the previous Government of the State, 
the ruling organization of the insurrectional movement 
becomes the ruling organization of that State. The conti-
nuity which thus exists between the new organization of 
the State and that of the insurrectional movement leads 
naturally to the attribution to the State of conduct which 
the insurrectional movement may have committed during 
the struggle. In such a case, the State does not cease to 
exist as a subject of international law. It remains the same 
State, despite the changes, reorganizations and adapta-
tions which occur in its institutions. Moreover, it is the 
only subject of international law to which responsibility 
can be attributed. The situation requires that acts com-
mitted during the struggle for power by the apparatus of 
the insurrectional movement should be attributable to the 
State, alongside acts of the then established Government. 

(6) Where the insurrectional or other movement suc-
ceeds in establishing a new State, either in part of the 
territory of the pre-existing State or in a territory which 
was previously under its administration, the attribution to 
the new State of the conduct of the insurrectional or other 
movement is again justified by virtue of the continuity be-

1�� League of Nations, Conference for the Codification of Interna-
tional Law, Bases of Discussion … (see footnote 88 above), p. 108; 
and Supplement to Volume III … (see footnote 104 above), pp. 3 
and 20.

HP EXHIBIT 339

2762



 State responsibility 51

tween the organization of the movement and the organiza-
tion of the State to which it has given rise. Effectively the 
same entity which previously had the characteristics of an 
insurrectional or other movement has become the Govern-
ment of the State it was struggling to establish. The pred-
ecessor State will not be responsible for those acts. The 
only possibility is that the new State be required to assume 
responsibility for conduct committed with a view to its 
own establishment, and this represents the accepted rule. 

(7) Paragraph 1 of article 10 covers the scenario in 
which the insurrectional movement, having triumphed, 
has substituted its structures for those of the previous 
Government of the State in question. The phrase “which 
becomes the new Government” is used to describe this 
consequence. However, the rule in paragraph 1 should not 
be pressed too far in the case of Governments of national 
reconciliation, formed following an agreement between 
the existing authorities and the leaders of an insurrection-
al movement. The State should not be made responsible 
for the conduct of a violent opposition movement merely 
because, in the interests of an overall peace settlement, 
elements of the opposition are drawn into a reconstructed 
Government. Thus, the criterion of application of para-
graph 1 is that of a real and substantial continuity between 
the former insurrectional movement and the new Govern-
ment it has succeeded in forming.

(8) Paragraph 2 of article 10 addresses the second sce-
nario, where the structures of the insurrectional or other 
revolutionary movement become those of a new State, 
constituted by secession or decolonization in part of the 
territory which was previously subject to the sovereignty 
or administration of the predecessor State. The expression 
“or in a territory under its administration” is included in 
order to take account of the differing legal status of differ-
ent dependent territories.

(9) A comprehensive definition of the types of groups 
encompassed by the term “insurrectional movement” as 
used in article 10 is made difficult by the wide variety 
of forms which insurrectional movements may take in 
practice, according to whether there is relatively limited 
internal unrest, a genuine civil war situation, an anti-co-
lonial struggle, the action of a national liberation front, 
revolutionary or counter-revolutionary movements and 
so on. Insurrectional movements may be based in the ter-
ritory of the State against which the movement’s actions 
are directed, or on the territory of a third State. Despite 
this diversity, the threshold for the application of the laws 
of armed conflict contained in the Protocol Additional to 
the Geneva Conventions of 12 August 1949, and relating 
to the protection of victims of non-international armed 
conflicts (Protocol II) may be taken as a guide. Article 
1, paragraph 1, refers to “dissident armed forces or other 
organized armed groups which, under responsible com-
mand, exercise such control over a part of [the relevant 
State’s] territory as to enable them to carry out sustained 
and concerted military operations and to implement this 
Protocol”, and it contrasts such groups with “situations of 
internal disturbances and tensions, such as riots, isolated 
and sporadic acts of violence and other acts of a simi-
lar nature” (art. 1, para. 2). This definition of “dissident 
armed forces” reflects, in the context of the Protocols, the 
essential idea of an “insurrectional movement”.

(10) As compared with paragraph 1, the scope of the 
attribution rule articulated by paragraph 2 is broadened to 
include “insurrectional or other” movements. This termi-
nology reflects the existence of a greater variety of move-
ments whose actions may result in the formation of a new 
State. The words do not, however, extend to encompass 
the actions of a group of citizens advocating separation or 
revolution where these are carried out within the frame-
work of the predecessor State. Nor does it cover the situa-
tion where an insurrectional movement within a territory 
succeeds in its agitation for union with another State. This 
is essentially a case of succession, and outside the scope 
of the articles, whereas article 10 focuses on the conti-
nuity of the movement concerned and the eventual new 
Government or State, as the case may be. 

(11) No distinction should be made for the purposes of 
article 10 between different categories of movements on 
the basis of any international “legitimacy” or of any ille-
gality in respect of their establishment as a Government, 
despite the potential importance of such distinctions in 
other contexts.175 From the standpoint of the formulation 
of rules of law governing State responsibility, it is unnec-
essary and undesirable to exonerate a new Government 
or a new State from responsibility for the conduct of its 
personnel by reference to considerations of legitimacy or 
illegitimacy of its origin.176 Rather, the focus must be on 
the particular conduct in question, and on its lawfulness or 
otherwise under the applicable rules of international law.

(12) Arbitral decisions, together with State practice and 
the literature, indicate a general acceptance of the two 
positive attribution rules in article 10. The international 
arbitral decisions, e.g. those of the mixed commissions 
established in respect of Venezuela (1903) and Mexico 
(1920–1930), support the attribution of conduct by insur-
gents where the movement is successful in achieving its 
revolutionary aims. For example, in the Bolívar Railway 
Company claim, the principle is stated in the following 
terms:

The nation is responsible for the obligations of a successful revolution 
from its beginning, because in theory, it represented ab initio a changing 
national will, crystallizing in the finally successful result.1��

The French-Venezuelan Mixed Claims Commission in 
its decision concerning the French Company of Venezue-
lan Railroads case emphasized that the State cannot be 
held responsible for the acts of revolutionaries “unless the 
revolution was successful”, since such acts then involve 
the responsibility of the State “under the well-recognized 
rules of public law”.178 In the Pinson case, the French-
Mexican Claims Commission ruled that: 

1�� See H. Atlam, “National liberation movements and international 
responsibility”, United Nations Codification of State Responsibility, 
B. Simma and M. Spinedi, eds. (New York, Oceana, 1987), p. 35.

1�6 As ICJ said, “[p]hysical control of a territory, and not sovereignty 
or legitimacy of title, is the basis of State liability for acts affecting 
other States”, Legal Consequences for States of the Continued 
Presence of South Africa in Namibia (South West Africa) notwith- 
standing Security Council Resolution 276 (1970), Advisory Opinion 
 I.C.J. Reports 1971, p. 16, at p. 54, para. 118.

1�� UNRIAA, vol. IX (Sales No. 59.V.5), p. 445, at p. 453 (1903). 
See also Puerto Cabello and Valencia Railway Company, ibid., p. 510, 
at p. 513 (1903). 

1�� Ibid., vol. X (Sales No. 60.V.4), p. 285, at p. 354 (1902). See also 
the Dix case, ibid., vol. IX (Sales No. 59.V.5), p. 119 (1902).
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if the injuries originated, for example, in requisitions or forced contri-
butions demanded ... by revolutionaries before their final success, or if 
they were caused ... by offences committed by successful revolutionary 
forces, the responsibility of the State ... cannot be denied.1�9

(13) The possibility of holding the State responsible for 
the conduct of a successful insurrectional movement was 
brought out in the request for information addressed to 
Governments by the Preparatory Committee for the 1930 
Hague Conference. On the basis of replies received from 
a number of Governments, the Preparatory Committee 
drew up the following Basis of Discussion: “A State is re-
sponsible for damage caused to foreigners by an insurrec-
tionist party which has been successful and has become 
the Government to the same degree as it is responsible 
for damage caused by acts of the Government de jure or 
its officials or troops.” 180 Although the proposition was 
never discussed, it may be considered to reflect the rule of 
attribution now contained in paragraph 2. 

(14) More recent decisions and practice do not, on the 
whole, give any reason to doubt the propositions con-
tained in article 10. In one case, the Supreme Court of 
Namibia went even further in accepting responsibility 
for “anything done” by the predecessor administration of 
South Africa.181

(15) Exceptional cases may occur where the State was 
in a position to adopt measures of vigilance, prevention 
or punishment in respect of the movement’s conduct but 
improperly failed to do so. This possibility is preserved by 
paragraph 3 of article 10, which provides that the attribu-
tion rules of paragraphs 1 and 2 are without prejudice to 
the attribution to a State of any conduct, however related 
to that of the movement concerned, which is to be consid-
ered an act of that State by virtue of other provisions in 
chapter II. The term “however related to that of the move-
ment concerned” is intended to have a broad meaning. 
Thus, the failure by a State to take available steps to pro-
tect the premises of diplomatic missions, threatened from 
attack by an insurrectional movement, is clearly conduct 
attributable to the State and is preserved by paragraph 3.

(16) A further possibility is that the insurrectional move-
ment may itself be held responsible for its own conduct 
under international law, for example for a breach of inter-
national humanitarian law committed by its forces. The 
topic of the international responsibility of unsuccessful 
insurrectional or other movements, however, falls outside 
the scope of the present articles, which are concerned only 
with the responsibility of States.

1�9 Ibid., vol. V (Sales No. 1952.V.3), p. 327, at p. 353 (1928).
1�0 League of Nations, Conference for the Codification of Interna-

tional Law, Bases of Discussion … (see footnote 88 above), pp. 108 
and 116; and Basis of discussion No. 22 (c), ibid., p. 118; reproduced in 
Yearbook ... 1956, vol. II, p. 223, at p. 224, document A/CN.4/96.

181 Guided in particular by a constitutional provision, the Supreme 
Court of Namibia held that “the new government inherits responsibil-
ity for the acts committed by the previous organs of the State”, Minis-
ter of Defence, Namibia v. Mwandinghi, South African Law Reports, 
1992 (2), p. 355, at p. 360; and ILR, vol. 91, p. 341, at p. 361. See, on 
the other hand, 44123 Ontario Ltd. v. Crispus Kiyonga and Others, 
11 Kampala Law Reports 14, pp. 20–21 (1992); and ILR, vol. 103, 
p. 259, at p. 266 (High Court, Uganda).

Article 11. Conduct acknowledged and 
adopted by a State as its own

Conduct which is not attributable to a State under 
the preceding articles shall nevertheless be considered 
an act of that State under international law if and to 
the extent that the State acknowledges and adopts the 
conduct in question as its own.

Commentary

(1) All the bases for attribution covered in chapter II, 
with the exception of the conduct of insurrectional or oth-
er movements under article 10, assume that the status of 
the person or body as a State organ, or its mandate to act 
on behalf of the State, are established at the time of the 
alleged wrongful act. Article 11, by contrast, provides for 
the attribution to a State of conduct that was not or may 
not have been attributable to it at the time of commission, 
but which is subsequently acknowledged and adopted by 
the State as its own.

(2) In many cases, the conduct which is acknowledged 
and adopted by a State will be that of private persons or 
entities. The general principle, drawn from State practice 
and international judicial decisions, is that the conduct 
of a person or group of persons not acting on behalf of 
the State is not considered as an act of the State under 
international law. This conclusion holds irrespective of 
the circumstances in which the private person acts and of 
the interests affected by the person’s conduct.

(3) Thus, like article 10, article 11 is based on the prin-
ciple that purely private conduct cannot as such be attrib-
uted to a State. But it recognizes “nevertheless” that con-
duct is to be considered as an act of a State “if and to the 
extent that the State acknowledges and adopts the conduct 
in question as its own”. Instances of the application of 
the principle can be found in judicial decisions and State 
practice. For example, in the Lighthouses arbitration, a 
tribunal held Greece liable for the breach of a concession 
agreement initiated by Crete at a period when the latter 
was an autonomous territory of the Ottoman Empire, 
partly on the basis that the breach had been “endorsed 
by [Greece] as if it had been a regular transaction … and 
eventually continued by her, even after the acquisition of 
territorial sovereignty over the island”.182 In the context 
of State succession, it is unclear whether a new State suc-
ceeds to any State responsibility of the predecessor State 
with respect to its territory.183 However, if the successor 
State, faced with a continuing wrongful act on its terri-
tory, endorses and continues that situation, the inference 
may readily be drawn that it has assumed responsibility 
for it.

(4) Outside the context of State succession, the Unit-
ed States Diplomatic and Consular Staff in Tehran case 
provides a further example of subsequent adoption by a 

1�� Affaire relative à la concession des phares de l’Empire ottoman, 
UNRIAA, vol. XII (Sales No. 63.V.3), p. 155, at p. 198 (1956).

1�� The matter is reserved by article 39 of the Vienna Convention 
on Succession of States in respect of Treaties (hereinafter “the 1978 
Vienna Convention”).
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State of particular conduct. There ICJ drew a clear distinc-
tion between the legal situation immediately following the 
seizure of the United States embassy and its personnel by 
the militants, and that created by a decree of the Iranian 
State which expressly approved and maintained the situa-
tion. In the words of the Court:

The policy thus announced by the Ayatollah Khomeini, of maintaining 
the occupation of the Embassy and the detention of its inmates as hos-
tages for the purpose of exerting pressure on the United States Govern-
ment was complied with by other Iranian authorities and endorsed by 
them repeatedly in statements made in various contexts. The result of 
that policy was fundamentally to transform the legal nature of the situ-
ation created by the occupation of the Embassy and the detention of its 
diplomatic and consular staff as hostages. The approval given to these 
facts by the Ayatollah Khomeini and other organs of the Iranian State, 
and the decision to perpetuate them, translated continuing occupation 
of the Embassy and detention of the hostages into acts of that State.1��

In that case it made no difference whether the effect of the 
“approval” of the conduct of the militants was merely pro-
spective, or whether it made the Islamic Republic of Iran 
responsible for the whole process of seizure of the em-
bassy and detention of its personnel ab initio. The Islamic 
Republic of Iran had already been held responsible in re-
lation to the earlier period on a different legal basis, viz. 
its failure to take sufficient action to prevent the seizure or 
to bring it to an immediate end.185 In other cases no such 
prior responsibility will exist. Where the acknowledge-
ment and adoption is unequivocal and unqualified there 
is good reason to give it retroactive effect, which is what 
the tribunal did in the Lighthouses arbitration.186 This is 
consistent with the position established by article 10 for 
insurrectional movements and avoids gaps in the extent of 
responsibility for what is, in effect, the same continuing 
act.

(5) As regards State practice, the capture and subse-
quent trial in Israel of Adolf Eichmann may provide an 
example of the subsequent adoption of private conduct by 
a State. On 10 May 1960, Eichmann was captured by a 
group of Israelis in Buenos Aires. He was held in captivity 
in Buenos Aires in a private home for some weeks before 
being taken by air to Israel. Argentina later charged the 
Israeli Government with complicity in Eichmann’s capture, 
a charge neither admitted nor denied by Israeli Foreign 
Minister Golda Meir, during the discussion in the Security 
Council of the complaint. She referred to Eichmann’s cap-
tors as a “volunteer group”.187 Security Council resolu-
tion 138 (1960) of 23 June 1960 implied a finding that the 
Israeli Government was at least aware of, and consented 
to, the successful plan to capture Eichmann in Argentina. 
It may be that Eichmann’s captors were “in fact acting 
on the instructions of, or under the direction or control 
of ” Israel, in which case their conduct was more properly 
attributed to the State under article 8. But where there are 
doubts about whether certain conduct falls within article 
8, these may be resolved by the subsequent adoption of 
the conduct in question by the State.

1�� United States Diplomatic and Consular Staff in Tehran (see 
footnote 59 above), p. 35, para. 74. 

1�� Ibid., pp. 31–33, paras. 63–68.
1�6 Lighthouses arbitration (see footnote 182 above), pp. 197–198.
1�� Official Records of the Security Council, Fifteenth Year, 866th 

meeting, 22 June 1960, para. 18.

(6) The phrase “acknowledges and adopts the conduct 
in question as its own” is intended to distinguish cases 
of acknowledgement and adoption from cases of mere 
support or endorsement.188 ICJ in the United States Dip-
lomatic and Consular Staff in Tehran case used phrases 
such as “approval”, “endorsement”, “the seal of official 
governmental approval” and “the decision to perpetuate 
[the situation]”.189 These were sufficient in the context of 
that case, but as a general matter, conduct will not be at-
tributable to a State under article 11 where a State merely 
acknowledges the factual existence of conduct or express-
es its verbal approval of it. In international controversies, 
States often take positions which amount to “approval” 
or “endorsement” of conduct in some general sense but 
do not involve any assumption of responsibility. The lan-
guage of “adoption”, on the other hand, carries with it the 
idea that the conduct is acknowledged by the State as, in 
effect, its own conduct. Indeed, provided the State’s inten-
tion to accept responsibility for otherwise non-attributa-
ble conduct is clearly indicated, article 11 may cover cases 
where a State has accepted responsibility for conduct of 
which it did not approve, which it had sought to prevent 
and which it deeply regretted. However such acceptance 
may be phrased in the particular case, the term “acknowl-
edges and adopts” in article 11 makes it clear that what is 
required is something more than a general acknowledge-
ment of a factual situation, but rather that the State identi-
fies the conduct in question and makes it its own.

(7) The principle established by article 11 governs the 
question of attribution only. Where conduct has been ac-
knowledged and adopted by a State, it will still be neces-
sary to consider whether the conduct was internationally 
wrongful. For the purposes of article 11, the internation-
al obligations of the adopting State are the criterion for 
wrongfulness. The conduct may have been lawful so far 
as the original actor was concerned, or the actor may have 
been a private party whose conduct in the relevant respect 
was not regulated by international law. By the same token, 
a State adopting or acknowledging conduct which is law-
ful in terms of its own international obligations does not 
thereby assume responsibility for the unlawful acts of any 
other person or entity. Such an assumption of responsibil-
ity would have to go further and amount to an agreement 
to indemnify for the wrongful act of another.

(8) The phrase “if and to the extent that” is intended to 
convey a number of ideas. First, the conduct of, in particu-
lar, private persons, groups or entities is not attributable to 
the State unless under some other article of chapter II or 
unless it has been acknowledged and adopted by the State. 
Secondly, a State might acknowledge and adopt conduct 
only to a certain extent. In other words, a State may elect 
to acknowledge and adopt only some of the conduct in 
question. Thirdly, the act of acknowledgment and adop-
tion, whether it takes the form of words or conduct, must 
be clear and unequivocal.

(9) The conditions of acknowledgement and adoption 
are cumulative, as indicated by the word “and”. The order 
of the two conditions indicates the normal sequence of 

1�� The separate question of aid or assistance by a State to interna-
tionally wrongful conduct of another State is dealt with in article 16.

1�9 See footnote 59 above.
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events in cases in which article 11 is relied on. Acknowl-
edgement and adoption of conduct by a State might be 
express (as for example in the United States Diplomatic 
and Consular Staff in Tehran case), or it might be inferred 
from the conduct of the State in question.

ChApter iii

breACh Of An internAtiOnAl ObligAtiOn

Commentary

(1) there is a breach of an international obligation when 
conduct attributed to a State as a subject of international 
law amounts to a failure by that State to comply with an 
international obligation incumbent upon it or, to use the 
language of article 2, subparagraph (b), when such con-
duct constitutes “a breach of an international obligation 
of the State”. this chapter develops the notion of a breach 
of an international obligation, to the extent that this is pos-
sible in general terms.

(2) it must be stressed again that the articles do not 
purport to specify the content of the primary rules of 
international law, or of the obligations thereby created 
for particular States.190 in determining whether given 
conduct attributable to a State constitutes a breach of its 
international obligations, the principal focus will be on 
the primary obligation concerned. it is this which has to 
be interpreted and applied to the situation, determining 
thereby the substance of the conduct required, the stand-
ard to be observed, the result to be achieved, etc. there is 
no such thing as a breach of an international obligation in 
the abstract, and chapter iii can only play an ancillary role 
in determining whether there has been such a breach, or 
the time at which it occurred, or its duration. nonetheless, 
a number of basic principles can be stated.

(3) the essence of an internationally wrongful act lies in 
the non-conformity of the State’s actual conduct with the 
conduct it ought to have adopted in order to comply with 
a particular international obligation. Such conduct gives 
rise to the new legal relations which are grouped under 
the common denomination of international responsibility. 
Chapter iii, therefore, begins with a provision specifying 
in general terms when it may be considered that there is a 
breach of an international obligation (art. 12). the basic 
concept having been defined, the other provisions of the 
chapter are devoted to specifying how this concept applies 
to various situations. in particular, the chapter deals with 
the question of the intertemporal law as it applies to State 
responsibility, i.e. the principle that a State is only respon-
sible for a breach of an international obligation if the ob-
ligation is in force for the State at the time of the breach 
(art. 13), with the equally important question of continu-
ing breaches (art. 14), and with the special problem of de-
termining whether and when there has been a breach of an 
obligation which is directed not at single but at composite 
acts, i.e. where the essence of the breach lies in a series of 
acts defined in aggregate as wrongful (art. 15). 

190 See paragraphs (2) to (4) of the general commentary.

(4) for the reason given in paragraph (2) above, it is 
neither possible nor desirable to deal in the framework 
of this part with all the issues that can arise in determin-
ing whether there has been a breach of an international 
obligation. Questions of evidence and proof of such a 
breach fall entirely outside the scope of the articles. Other 
questions concern rather the classification or typology of 
international obligations. these have only been included 
in the text where they can be seen to have distinct conse-
quences within the framework of the secondary rules of 
State responsibility.191

Article 12. Existence of a breach of an 
international obligation

There is a breach of an international obligation by 
a State when an act of that State is not in conformity 
with what is required of it by that obligation, regard-
less of its origin or character.

Commentary

(1) As stated in article 2, a breach by a State of an in-
ternational obligation incumbent upon it gives rise to its 
international responsibility. it is first necessary to specify 
what is meant by a breach of an international obligation. 
this is the purpose of article 12, which defines in the 
most general terms what constitutes a breach of an inter-
national obligation by a State. in order to conclude that 
there is a breach of an international obligation in any spe-
cific case, it will be necessary to take account of the other 
provisions of chapter iii which specify further conditions 
relating to the existence of a breach of an international 
obligation, as well as the provisions of chapter V dealing 
with circumstances which may preclude the wrongfulness 
of an act of a State. but in the final analysis, whether and 
when there has been a breach of an obligation depends on 
the precise terms of the obligation, its interpretation and 
application, taking into account its object and purpose and 
the facts of the case.

(2) in introducing the notion of a breach of an interna-
tional obligation, it is necessary again to emphasize the 
autonomy of international law in accordance with the 
principle stated in article 3. in the terms of article 12, the 
breach of an international obligation consists in the dis-
conformity between the conduct required of the State by 
that obligation and the conduct actually adopted by the 
State—i.e. between the requirements of international law 
and the facts of the matter. this can be expressed in differ-
ent ways. for example, iCJ has used such expressions as 
“incompatibility with the obligations” of a State,192 acts 
“contrary to” or “inconsistent with” a given rule,193 and 

191 See, e.g., the classification of obligations of conduct and results, 
paragraphs (11) to (12) of the commentary to article 12.

19� United States Diplomatic and Consular Staff in Tehran 
(see footnote 59 above), p. 29, para. 56.

19� Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), p. 64, para. 115, and p. 98, para. 186, respec-
tively.
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“failure to comply with its treaty obligations”.194 In the 
ELSI case, a Chamber of the Court asked the “question 
whether the requisition was in conformity with the re-
quirements … of the FCN Treaty”.195 The expression “not 
in conformity with what is required of it by that obliga-
tion” is the most appropriate to indicate what constitutes 
the essence of a breach of an international obligation by a 
State. It allows for the possibility that a breach may exist 
even if the act of the State is only partly contrary to an 
international obligation incumbent upon it. In some cas-
es precisely defined conduct is expected from the State 
concerned; in others the obligation only sets a minimum 
standard above which the State is free to act. Conduct pro-
scribed by an international obligation may involve an act 
or an omission or a combination of acts and omissions; it 
may involve the passage of legislation, or specific admin-
istrative or other action in a given case, or even a threat 
of such action, whether or not the threat is carried out, 
or a final judicial decision. It may require the provision 
of facilities, or the taking of precautions or the enforce-
ment of a prohibition. In every case, it is by comparing 
the conduct in fact engaged in by the State with the con-
duct legally prescribed by the international obligation that 
one can determine whether or not there is a breach of that 
obligation. The phrase “is not in conformity with” is flex-
ible enough to cover the many different ways in which an 
obligation can be expressed, as well as the various forms 
which a breach may take.

(3) Article 12 states that there is a breach of an interna-
tional obligation when the act in question is not in con-
formity with what is required by that obligation “regard-
less of its origin”. As this phrase indicates, the articles 
are of general application. They apply to all international 
obligations of States, whatever their origin may be. In-
ternational obligations may be established by a custom-
ary rule of international law, by a treaty or by a general 
principle applicable within the international legal order. 
States may assume international obligations by a unilater-
al act.196 An international obligation may arise from pro-
visions stipulated in a treaty (a decision of an organ of an 
international organization competent in the matter, a judg-
ment given between two States by ICJ or another tribunal, 
etc.). It is unnecessary to spell out these possibilities in 
article 12, since the responsibility of a State is engaged 
by the breach of an international obligation whatever the 
particular origin of the obligation concerned. The formula 
“regardless of its origin” refers to all possible sources of 
international obligations, that is to say, to all processes for 
creating legal obligations recognized by international law. 
The word “source” is sometimes used in this context, as in 
the preamble to the Charter of the United Nations which 
stresses the need to respect “the obligations arising from 
treaties and other sources of international law”. The word 

19� Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 46, 
para. 57.

19� ELSI (see footnote 85 above), p. 50, para. 70.
196 Thus, France undertook by a unilateral act not to engage in 

further atmospheric nuclear testing: Nuclear Tests (Australia v. France), 
Judgment, I.C.J. Reports 1974, p. 253; Nuclear Tests (New Zealand 
v. France), ibid., p. 457. The extent of the obligation thereby under-
taken was clarified in Request for an Examination of the Situation in 
Accordance with Paragraph 63 of the Court’s Judgment of 20 Decem-
ber 1974 in the Nuclear Tests (New Zealand v. France) Case, Order of 
22 September 1995, I.C.J. Reports 1995, p. 288.

“origin”, which has the same meaning, is not attended by 
the doubts and doctrinal debates the term “source” has 
provoked.

(4) According to article 12, the origin or provenance of 
an obligation does not, as such, alter the conclusion that 
responsibility will be entailed if it is breached by a State, 
nor does it, as such, affect the regime of State responsibil-
ity thereby arising. Obligations may arise for a State by a 
treaty and by a rule of customary international law or by 
a treaty and a unilateral act.197 Moreover, these various 
grounds of obligation interact with each other, as practice 
clearly shows. Treaties, especially multilateral treaties, can 
contribute to the formation of general international law; 
customary law may assist in the interpretation of treaties; 
an obligation contained in a treaty may be applicable to a 
State by reason of its unilateral act, and so on. Thus, in-
ternational courts and tribunals have treated responsibility 
as arising for a State by reason of any “violation of a duty 
imposed by an international juridical standard”.198 In the 
“Rainbow Warrior” arbitration, the tribunal said that “any 
violation by a State of any obligation, of whatever ori-
gin, gives rise to State responsibility and consequently, to 
the duty of reparation”.199 In the Gabčíkovo-Nagymaros 
Project case, ICJ referred to the relevant draft article pro-
visionally adopted by the Commission in 1976 in support 
of the proposition that it is “well established that, when a 
State has committed an internationally wrongful act, its 
international responsibility is likely to be involved what-
ever the nature of the obligation it has failed to respect”.200 

(5) Thus, there is no room in international law for a dis-
tinction, such as is drawn by some legal systems, between 
the regime of responsibility for breach of a treaty and for 
breach of some other rule, i.e. for responsibility arising 
ex contractu or ex delicto. In the “Rainbow Warrior” ar-
bitration, the tribunal affirmed that “in the field of inter-
national law there is no distinction between contractual 
and tortious responsibility”.201 As far as the origin of the 
obligation breached is concerned, there is a single general 
regime of State responsibility. Nor does any distinction 
exist between the “civil” and “criminal” responsibility as 
is the case in internal legal systems.

(6) State responsibility can arise from breaches of bi-
lateral obligations or of obligations owed to some States 

19�  ICJ has recognized “[t]he existence of identical rules in inter-
national treaty law and customary law” on a number of occasions, 
Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), p. 95, para. 177; see also North Sea Continen-
tal Shelf, Judgment, I.C.J. Reports 1969, p. 3, at pp. 38–39, para. 63.

19� Dickson Car Wheel Company (see footnote 42 above); cf. the 
Goldenberg case, UNRIAA, vol. II (Sales No. 1949.V.1), p. 901, at 
pp. 908–909 (1928); International Fisheries Company (footnote 43 
above), p. 701 (“some principle of international law”); and Armstrong 
Cork Company (footnote 45 above), p. 163 (“any rule whatsoever of 
international law”). 

199 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75. 
See also Barcelona Traction (footnote 25 above), p. 46, para. 86 
(“breach of an international obligation arising out of a treaty or a 
general rule of law”).

�00 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 38, 
para. 47. The qualification “likely to be involved” may have been 
inserted because of possible circumstances precluding wrongfulness in 
that case.

�01 “Rainbow Warrior” (see footnote 46 above), p. 251, para. 75.
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or to the international community as a whole. It can in-
volve relatively minor infringements as well as the most 
serious breaches of obligations under peremptory norms 
of general international law. Questions of the gravity of 
the breach and the peremptory character of the obligation 
breached can affect the consequences which arise for the 
responsible State and, in certain cases, for other States 
also. Certain distinctions between the consequences of 
certain breaches are accordingly drawn in Parts Two and 
Three of these articles.202 But the regime of State respon-
sibility for breach of an international obligation under Part 
One is comprehensive in scope, general in character and 
flexible in its application: Part One is thus able to cover 
the spectrum of possible situations without any need for 
further distinctions between categories of obligation con-
cerned or the category of the breach.

(7) Even fundamental principles of the international le-
gal order are not based on any special source of law or 
specific law-making procedure, in contrast with rules of 
constitutional character in internal legal systems. In ac-
cordance with article 53 of the 1969 Vienna Convention, 
a peremptory norm of general international law is one 
which is “accepted and recognized by the international 
community of States as a whole as a norm from which no 
derogation is permitted and which can be modified only 
by a subsequent norm of general international law hav-
ing the same character”. Article 53 recognizes both that 
norms of a peremptory character can be created and that 
the States have a special role in this regard as par excel-
lence the holders of normative authority on behalf of the 
international community. Moreover, obligations imposed 
on States by peremptory norms necessarily affect the vital 
interests of the international community as a whole and 
may entail a stricter regime of responsibility than that ap-
plied to other internationally wrongful acts. But this is 
an issue belonging to the content of State responsibility.203 
So far at least as Part One of the articles is concerned, 
there is a unitary regime of State responsibility which is 
general in character.

(8) Rather similar considerations apply with respect to 
obligations arising under the Charter of the United Na-
tions. Since the Charter is a treaty, the obligations it con-
tains are, from the point of view of their origin, treaty 
obligations. The special importance of the Charter, as re-
flected in its Article 103,204 derives from its express pro-
visions as well as from the virtually universal member-
ship of States in the United Nations. 

(9) The general scope of the articles extends not only to 
the conventional or other origin of the obligation breached 
but also to its subject matter. International awards and 
decisions specifying the conditions for the existence of 
an internationally wrongful act speak of the breach of an 
international obligation without placing any restriction on 

�0� See Part Three, chapter II and commentary; see also article 48 
and commentary. 

�0� See articles 40 and 41 and commentaries.
�0� According to which “[i]n the event of a conflict between the 

obligations of the Members of the United Nations under the present 
Charter and their obligations under any other international agreement, 
their obligations under the present Charter shall prevail”.

the subject matter of the obligation breached.205 Courts 
and tribunals have consistently affirmed the principle that 
there is no a priori limit to the subject matters on which 
States may assume international obligations. Thus, PCIJ 
stated in its first judgment, in the S.S. “Wimbledon” case, 
that “the right of entering into international engagements 
is an attribute of State sovereignty”.206 That proposition 
has often been endorsed.207

(10) In a similar perspective, it has sometimes been 
argued that an obligation dealing with a certain subject 
matter could only have been breached by conduct of the 
same description. That proposition formed the basis of an 
objection to the jurisdiction of ICJ in the Oil Platforms 
case. It was argued that a treaty of friendship, commerce 
and navigation could not in principle have been breached 
by conduct involving the use of armed force. The Court 
responded in the following terms:

The Treaty of 1955 imposes on each of the Parties various obligations 
on a variety of matters. Any action by one of the Parties that is incom-
patible with those obligations is unlawful, regardless of the means by 
which it is brought about. A violation of the rights of one party under 
the Treaty by means of the use of force is as unlawful as would be 
a violation by administrative decision or by any other means. Matters 
relating to the use of force are therefore not per se excluded from the 
reach of the Treaty of 1955.�0�

Thus, the breach by a State of an international obligation 
constitutes an internationally wrongful act, whatever the 
subject matter or content of the obligation breached, and 
whatever description may be given to the non-conforming 
conduct.

(11) Article 12 also states that there is a breach of an 
international obligation when the act in question is not 
in conformity with what is required by that obligation, 
“regardless of its … character”. In practice, various clas-
sifications of international obligations have been adopted. 
For example, a distinction is commonly drawn between 
obligations of conduct and obligations of result. That dis-
tinction may assist in ascertaining when a breach has oc-
curred. But it is not exclusive,209 and it does not seem to 
bear specific or direct consequences as far as the present 
articles are concerned. In the Colozza case, for example, 
the European Court of Human Rights was concerned with 
the trial in absentia of a person who, without actual notice 
of his trial, was sentenced to six years’ imprisonment and 
was not allowed subsequently to contest his conviction. 

�0� See, e.g., Factory at Chorzów, Jurisdiction (footnote 34 above); 
Factory at Chorzów, Merits (ibid.); and Reparation for Injuries 
(footnote 38 above). In these decisions it is stated that “any breach 
of an international engagement” entails international responsibility. 
See also Interpretation of Peace Treaties with Bulgaria, Hungary and 
Romania (footnote 39 above), p. 228.

�06 S.S. “Wimbledon” (see footnote 34 above), p. 25.
�0� See, e.g., Nottebohm, Second Phase, Judgment, I.C.J. Reports 

1955, p. 4, at pp. 20–21; Right of Passage over Indian Territory, Merits, 
Judgment, I.C.J. Reports 1960, p. 6, at p. 33; and Military and Para- 
military Activities in and against Nicaragua (footnote 36 above), 
p. 131, para. 259.

�0� Oil Platforms (Islamic Republic of Iran v. United States of Amer-
ica), Preliminary Objection, Judgment, I.C.J. Reports 1996, p. 803, at 
pp. 811–812, para. 21.

�09 Cf. Gabčíkovo-Nagymaros Project (footnote 27 above), p. 77, 
para. 135, where the Court referred to the parties having accepted 
“obligations of conduct, obligations of performance, and obligations 
of result”.
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He claimed that he had not had a fair hearing, contrary 
to article 6, paragraph 1, of the European Convention on 
Human Rights. The Court noted that:

The Contracting States enjoy a wide discretion as regards the choice of 
the means calculated to ensure that their legal systems are in compli-
ance with the requirements of article 6 § 1 in this field. The Court’s task 
is not to indicate those means to the States, but to determine whether 
the result called for by the Convention has been achieved ... For this to 
be so, the resources available under domestic law must be shown to be 
effective and a person “charged with a criminal offence” ... must not be 
left with the burden of proving that he was not seeking to evade justice 
or that his absence was due to force majeure.�10

The Court thus considered that article 6, paragraph 1, 
imposed an obligation of result.211 But, in order to de-
cide whether there had been a breach of the Convention 
in the circumstances of the case, it did not simply com-
pare the result required (the opportunity for a trial in the 
accused’s presence) with the result practically achieved 
(the lack of that opportunity in the particular case). Rather, 
it examined what more Italy could have done to make the 
applicant’s right “effective”.212 The distinction between 
obligations of conduct and result was not determinative 
of the actual decision that there had been a breach of ar- 
ticle 6, paragraph 1.213

(12) The question often arises whether an obligation is 
breached by the enactment of legislation by a State, in 
cases where the content of the legislation prima facie con-
flicts with what is required by the international obligation, 
or whether the legislation has to be implemented in the 
given case before the breach can be said to have occurred. 
Again, no general rule can be laid down that is applicable 
to all cases.214 Certain obligations may be breached by the 
mere passage of incompatible legislation.215 Where this 
is so, the passage of the legislation without more entails 
the international responsibility of the enacting State, the 

�10 Colozza v. Italy, Eur. Court H.R., Series A, No. 89 (1985), 
pp. 15–16, para. 30, citing De Cubber v. Belgium, ibid., No. 86 (1984), 
p. 20, para. 35.

�11 Cf. Plattform “Ärzte für das Leben” v. Austria, in which the 
Court gave the following interpretation of article 11:

“While it is the duty of Contracting States to take reasonable and 
appropriate measures to enable lawful demonstrations to proceed 
peacefully, they cannot guarantee this absolutely and they have a 
wide discretion in the choice of the means to be used … In this area 
the obligation they enter into under article 11 of the Convention 
is an obligation as to measures to be taken and not as to results to 
be achieved” (Eur. Court H.R., Series A, No. 139, p. 12, para. 34 
(1988)).

In the Colozza case (see footnote 210 above), the Court used similar 
language but concluded that the obligation was an obligation of result. 
Cf. C. Tomuschat, “What is a ‘breach’ of the European Convention on 
Human Rights?”, The Dynamics of the Protection of Human Rights 
in Europe: Essays in Honour of Henry G. Schermers, Lawson and 
de Blois, eds. (Dordrecht, Martinus Nijhoff, 1994), vol. 3, p. 315, at 
p. 328.

�1� Colozza case (see footnote 210 above), para. 28.
�1� See also The Islamic Republic of Iran v. The United States of 

America, cases A15 (IV) and A24, Iran-U.S. C.T.R., vol. 32, p. 115 
(1996).

�1� Cf. Applicability of the Obligation to Arbitrate under Section 21 
of the United Nations Headquarters Agreement of 26 June 1947 (foot-
note 83 above), p. 30, para. 42. 

�1� A uniform law treaty will generally be construed as requiring im-
mediate implementation, i.e. as embodying an obligation to make the 
provisions of the uniform law a part of the law of each State party: 
see, e.g., B. Conforti, “Obblighi di mezzi e obblighi di risultato nelle 
convenzioni di diritto uniforme”, Rivista di diritto internazionale 
privato e processuale, vol. 24 (1988), p. 233.

legislature itself being an organ of the State for the pur-
poses of the attribution of responsibility.216 In other cir-
cumstances, the enactment of legislation may not in and 
of itself amount to a breach,217 especially if it is open to 
the State concerned to give effect to the legislation in a 
way which would not violate the international obligation 
in question. In such cases, whether there is a breach will 
depend on whether and how the legislation is given ef-
fect.218 

Article 13. International obligation in force for a State

An act of a State does not constitute a breach of an 
international obligation unless the State is bound by 
the obligation in question at the time the act occurs.

Commentary

(1) Article 13 states the basic principle that, for respon-
sibility to exist, the breach must occur at a time when the 
State is bound by the obligation. This is but the application 
in the field of State responsibility of the general principle 
of intertemporal law, as stated by Judge Huber in another 
context in the Island of Palmas case:

[A] juridical fact must be appreciated in the light of the law contempo-
rary with it, and not of the law in force at the time when a dispute in 
regard to it arises or falls to be settled.�19

Article 13 provides an important guarantee for States in 
terms of claims of responsibility. Its formulation (“does 
not constitute … unless …”) is in keeping with the idea of 
a guarantee against the retrospective application of inter-
national law in matters of State responsibility. 

(2) International tribunals have applied the principle 
stated in article 13 in many cases. An instructive example 
is provided by the decision of Umpire Bates of the United 
States-Great Britain Mixed Commission concerning the 

�16 See article 4 and commentary. For illustrations, see, e.g., the 
findings of the European Court of Human Rights in Norris v. Ireland, 
Eur. Court H.R., Series A, No. 142, para. 31 (1988), citing Klass and 
Others v. Germany, ibid., No. 28, para. 33 (1978); Marckx v. Bel-
gium, ibid., No. 31, para. 27 (1979); Johnston and Others v. Ireland, 
ibid., No. 112, para. 42 (1986); Dudgeon v. the United Kingdom, ibid., 
No. 45, para. 41 (1981); and Modinos v. Cyprus, ibid., No. 259, para. 
24 (1993). See also International responsibility for the promulgation 
and enforcement of laws in violation of the Convention (arts. 1 and 2 
American Convention on Human Rights), Advisory Opinion OC–14/94, 
Inter-American Court of Human Rights, Series A, No. 14 (1994). 
The Inter-American Court also considered it possible to determine 
whether draft legislation was compatible with the provisions of human 
rights treaties: Restrictions to the Death Penalty (arts. 4(2) and 4(4) 
American Convention on Human Rights), Advisory Opinion OC–3/83, 
Series A, No. 3 (1983).

�1� As ICJ held in LaGrand, Judgment (see footnote 119 above),  
p. 497, paras. 90–91. 

�1� See, e.g., WTO, Report of the Panel (footnote 73 above), 
paras. 7.34–7.57. 

�19 Island of Palmas (Netherlands/United States of America),
UNRIAA, vol. II (Sales No. 1949.V.1), p. 829, at p. 845 (1928). 
Generally on intertemporal law, see resolution I adopted in 1975 by 
the Institute of International Law at its Wiesbaden session, Annuaire 
de l’Institut de droit international, vol. 56 (1975), pp. 536–540; for 
the debate, ibid., pp. 339–374; for M. Sørensen’s reports, ibid., vol. 55 
(1973), pp. 1–116. See further W. Karl, “The time factor in the law of 
State responsibility”, Spinedi and Simma, eds., op. cit. (footnote 175 
above), p. 95.

HP EXHIBIT 339

2769



5� Report of the International Law Commission on the work of its fifty-third session

conduct of British authorities who had seized United States 
vessels engaged in the slave trade and freed slaves belong-
ing to United States nationals. The incidents referred to 
the Commission had taken place at different times and the 
umpire had to determine whether, at the time each inci-
dent took place, slavery was “contrary to the law of na-
tions”. Earlier incidents, dating back to a time when the 
slave trade was considered lawful, amounted to a breach 
on the part of the British authorities of the international 
obligation to respect and protect the property of foreign 
nationals.220 The later incidents occurred when the slave 
trade had been “prohibited by all civilized nations” and 
did not involve the responsibility of Great Britain.221

(3) Similar principles were applied by Arbitrator As-
ser in deciding whether the seizure and confiscation by 
Russian authorities of United States vessels engaged in 
seal hunting outside Russia’s territorial waters should be 
considered internationally wrongful. In his award in the 
“James Hamilton Lewis” case, he observed that the ques-
tion had to be settled “according to the general principles 
of the law of nations and the spirit of the international 
agreements in force and binding upon the two High Par-
ties at the time of the seizure of the vessel”.222 Since, un-
der the principles in force at the time, Russia had no right 
to seize the United States vessel, the seizure and confisca-
tion of the vessel were unlawful acts for which Russia was 
required to pay compensation.223 The same principle has 
consistently been applied by the European Commission 
and the European Court of Human Rights to deny claims 
relating to periods during which the European Conven-
tion on Human Rights was not in force for the State con-
cerned.224 

(4) State practice also supports the principle. A require-
ment that arbitrators apply the rules of international law 
in force at the time when the alleged wrongful acts took 
place is a common stipulation in arbitration agreements,225 
and undoubtedly is made by way of explicit confirma-
tion of a generally recognized principle. International law 
writers who have dealt with the question recognize that 
the wrongfulness of an act must be established on the ba-

��0 See the “Enterprize” case, Lapradelle-Politis (footnote 139 
above), vol. I, p. 703 (1855); and Moore, History and Digest, 
vol. IV, p. 4349, at p. 4373. See also the “Hermosa” and “Créole” cas-
es, Lapradelle-Politis, op. cit., p. 704 (1855); and Moore, History and 
Digest, vol. IV, pp. 4374–4375.

��1 See the “Lawrence” case, Lapradelle-Politis, op. cit., p. 741; and 
Moore, History and Digest, vol. III, p. 2824. See also the “Volusia” 
case, Lapradelle-Politis, op. cit., p. 741.

��� Affaire des navires Cape Horn Pigeon, James Hamilton Lewis, 
C. H. White et Kate and Anna, UNRIAA, vol. IX (Sales No. 59.V.5), 
p. 66, at p. 69 (1902).

��� See also the “C. H. White” case, ibid., p. 74. In these cases the ar-
bitrator was required by the arbitration agreement itself to apply the law 
in force at the time the acts were performed. Nevertheless, the inten-
tion of the parties was clearly to confirm the application of the general 
principle in the context of the arbitration agreement, not to establish 
an exception. See further the S.S. “Lisman” case, ibid., vol. III (Sales 
No. 1949.V.2), p. 1767, at p. 1771 (1937).

��� See, e.g., X v. Germany, application No. 1151/61, Council of 
Europe, European Commission of Human Rights, Recueil des déci-
sions, No. 7 (March 1962), p. 119 (1961) and many later decisions.

��� See, e.g., Declarations exchanged between the Government of 
the United States of America and the Imperial Government of Rus-
sia, for the submission to arbitration of certain disputes concerning the 
international responsibility of Russia for the seizure of American ships, 
UNRIAA, vol. IX (Sales No. 59.V.5), p. 57 (1900).

sis of the obligations in force at the time when the act was 
performed.226

(5) State responsibility can extend to acts of the utmost 
seriousness, and the regime of responsibility in such cases 
will be correspondingly stringent. But even when a new 
peremptory norm of general international law comes 
into existence, as contemplated by article 64 of the 1969 
Vienna Convention, this does not entail any retrospective 
assumption of responsibility. Article 71, paragraph 2 (b), 
provides that such a new peremptory norm “does not af-
fect any right, obligation or legal situation of the parties 
created through the execution of the treaty prior to its ter-
mination, provided that those rights, obligations or situa-
tions may thereafter be maintained only to the extent that 
their maintenance is not in itself in conflict with the new 
peremptory norm”. 

(6) Accordingly, it is appropriate to apply the intertem-
poral principle to all international obligations, and arti-
cle 13 is general in its application. It is, however, with-
out prejudice to the possibility that a State may agree 
to compensate for damage caused as a result of conduct 
which was not at the time a breach of any international 
obligation in force for that State. In fact, cases of the ret-
rospective assumption of responsibility are rare. The lex 
specialis principle (art. 55) is sufficient to deal with any 
such cases where it may be agreed or decided that respon-
sibility will be assumed retrospectively for conduct which 
was not a breach of an international obligation at the time 
it was committed.227

(7) In international law, the principle stated in article 
13 is not only a necessary but also a sufficient basis for 
responsibility. In other words, once responsibility has ac-
crued as a result of an internationally wrongful act, it is 
not affected by the subsequent termination of the obliga-
tion, whether as a result of the termination of the treaty 
which has been breached or of a change in international 
law. Thus, as ICJ said in the Northern Cameroons case:

[I]f during the life of the Trusteeship the Trustee was responsible for 
some act in violation of the terms of the Trusteeship Agreement which 
resulted in damage to another Member of the United Nations or to one 
of its nationals, a claim for reparation would not be liquidated by the 
termination of the Trust.���

Similarly, in the “Rainbow Warrior” arbitration, the ar-
bitral tribunal held that, although the relevant treaty obli-

��6 See, e.g., P. Tavernier, Recherches sur l’application dans le temps 
des actes et des règles en droit international public: problèmes de droit 
intertemporel ou de droit transitoire (Paris, Librairie générale de droit 
et de jurisprudence, 1970), pp. 119, 135 and 292; D. Bindschedler-Rob-
ert, “De la rétroactivité en droit international public”, Recueil d’études 
de droit international en hommage à Paul Guggenheim (University of 
Geneva Law Faculty/Graduate Institute of International Studies, 1968), 
p. 184; M. Sørensen, “Le problème intertemporel dans l’application de 
la Convention européenne des droits de l’homme”, Mélanges offerts 
à Polys Modinos (Paris, Pedone, 1968), p. 304; T. O. Elias, “The doc-
trine of intertemporal law”, AJIL, vol. 74, No. 2 (April 1980), p. 285; 
and R. Higgins, “Time and the law: international perspectives on an 
old problem”, International and Comparative Law Quarterly, vol. 46 
(July 1997), p. 501. 

��� As to the retroactive effect of the acknowledgement and adop-
tion of conduct by a State, see article 11 and commentary, especially 
paragraph (4). Such acknowledgement and adoption would not, without 
more, give retroactive effect to the obligations of the adopting State.

��� Northern Cameroons, Preliminary Objections, Judgment, I.C.J. 
Reports 1963, p. 15, at p. 35.
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gation had terminated with the passage of time, France’s 
responsibility for its earlier breach remained.229

(8) Both aspects of the principle are implicit in the ICJ 
decision in the Certain Phosphate Lands in Nauru case. 
Australia argued there that a State responsibility claim re-
lating to the period of its joint administration of the Trust 
Territory for Nauru (1947–1968) could not be brought 
decades later, even if the claim had not been formally 
waived. The Court rejected the argument, applying a lib-
eral standard of laches or unreasonable delay.230 But it 
went on to say that:

[I]t will be for the Court, in due time, to ensure that Nauru’s delay in 
seising [sic] it will in no way cause prejudice to Australia with regard to 
both the establishment of the facts and the determination of the content 
of the applicable law.��1

Evidently, the Court intended to apply the law in force at 
the time the claim arose. Indeed that position was neces-
sarily taken by Nauru itself, since its claim was based on 
a breach of the Trusteeship Agreement, which terminated 
at the date of its accession to independence in 1968. Its 
claim was that the responsibility of Australia, once en-
gaged under the law in force at a given time, continued 
to exist even if the primary obligation had subsequently 
terminated.232

(9) The basic principle stated in article 13 is thus well 
established. One possible qualification concerns the pro-
gressive interpretation of obligations, by a majority of 
the Court in the Namibia case.233 But the intertemporal 
principle does not entail that treaty provisions are to be 
interpreted as if frozen in time. The evolutionary interpre-
tation of treaty provisions is permissible in certain cases,234 
but this has nothing to do with the principle that a State 
can only be held responsible for breach of an obligation 
which was in force for that State at the time of its conduct. 
Nor does the principle of the intertemporal law mean that 
facts occurring prior to the entry into force of a particular 
obligation may not be taken into account where these are 
otherwise relevant. For example, in dealing with the obli-
gation to ensure that persons accused are tried without un-
due delay, periods of detention prior to the entry into force 
of that obligation may be relevant as facts, even though no 
compensation could be awarded in respect of the period 
prior to the entry into force of the obligation.235

��9 “Rainbow Warrior” (see footnote 46 above), pp. 265–266.
��0 Certain Phosphate Lands in Nauru (Nauru v. Australia), Prelimi-

nary Objections, Judgment, I.C.J. Reports 1992, p. 240, at pp. 253–255, 
paras. 31–36. See article 45, subparagraph (b), and commentary.

��1 Certain Phosphate Lands in Nauru, ibid., p. 255, para. 36.
��� The case was settled before the Court had the opportunity to con-

sider the merits: Certain Phosphate Lands in Nauru, Order of 13 Sep-
tember 1993, I.C.J. Reports 1993, p. 322; for the settlement agreement, 
see Agreement between Australia and the Republic of Nauru for the 
Settlement of the Case in the International Court of Justice concerning 
Certain Phosphate Lands in Nauru (Nauru, 10 August 1993) (United 
Nations, Treaty Series, vol. 1770, No. 30807, p. 379).

��� Namibia case (see footnote 176 above), pp. 31–32, para. 53.
��� See, e.g., Tyrer v. the United Kingdom, Eur. Court H.R., Series A, 

No. 26, pp. 15–16 (1978).
235 See, e.g., Zana v. Turkey, Eur. Court H.R., Reports, 1997–VII, 

p. 2533 (1997); and J. Pauwelyn, “The concept of a ‘continuing viola-
tion’ of an international obligation: selected problems”, BYBIL, 1995, 
vol. 66, p. 415, at pp. 443–445.

Article 14. Extension in time of the breach 
of an international obligation

1. The breach of an international obligation by an 
act of a State not having a continuing character occurs 
at the moment when the act is performed, even if its 
effects continue.

2. The breach of an international obligation by an 
act of a State having a continuing character extends 
over the entire period during which the act continues 
and remains not in conformity with the international 
obligation.

3. The breach of an international obligation re-
quiring a State to prevent a given event occurs when 
the event occurs and extends over the entire period 
during which the event continues and remains not in 
conformity with that obligation.

Commentary

(1) The problem of identifying when a wrongful act 
begins and how long it continues is one which arises 
frequently236 and has consequences in the field of State 
responsibility, including the important question of cessa-
tion of continuing wrongful acts dealt with in article 30. 
Although the existence and duration of a breach of an 
international obligation depends for the most part on the 
existence and content of the obligation and on the facts 
of the particular breach, certain basic concepts are estab-
lished. These are introduced in article 14. Without seeking 
to be comprehensive in its treatment of the problem, arti-
cle 14 deals with several related questions. In particular, it 
develops the distinction between breaches not extending 
in time and continuing wrongful acts (see paragraphs (1) 
and (2) respectively), and it also deals with the application 
of that distinction to the important case of obligations of 
prevention. In each of these cases it takes into account 
the question of the continuance in force of the obligation 
breached.

(2) Internationally wrongful acts usually take some time 
to happen. The critical distinction for the purpose of ar-
ticle 14 is between a breach which is continuing and one 
which has already been completed. In accordance with 
paragraph 1, a completed act occurs “at the moment 
when the act is performed”, even though its effects or 
consequences may continue. The words “at the moment” 
are intended to provide a more precise description of the 
time frame when a completed wrongful act is performed, 

��6 See, e.g., Mavrommatis Palestine Concessions, Judgment No. 2, 
1924, P.C.I.J., Series A, No. 2, p. 35; Phosphates in Morocco (foot- 
note 34 above), pp. 23–29; Electricity Company of Sofia and Bulgar-
ia, Judgment, 1939, P.C.I.J., Series A/B, No. 77, p. 64, at pp. 80–82; 
and Right of Passage over Indian Territory (footnote 207 above), 
pp. 33–36. The issue has often been raised before the organs of the 
European Convention on Human Rights. See, e. g., the decision of the 
European Commission of Human Rights in the De Becker v. Belgium 
case, application No. 214/56, Yearbook of the European Convention on 
Human Rights, 1958–1959, p. 214, at pp. 234 and 244; and the Court’s 
judgments in Ireland v. the United Kingdom, Eur. Court H.R., Series 
A, No. 25, p. 64 (1978); Papamichalopoulos and Others v. Greece, 
ibid., No. 260–B, para. 40 (1993); and Agrotexim and Others v. Greece, 
ibid., No. 330–A, p. 22, para. 58 (1995). See also E. Wyler, “Quelques 
réflexions sur la réalisation dans le temps du fait internationalement 
illicite”, RGDIP, vol. 95, p. 881 (1991).
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without requiring that the act necessarily be completed in 
a single instant.

(3) In accordance with paragraph 2, a continuing 
wrongful act, on the other hand, occupies the entire pe-
riod during which the act continues and remains not in 
conformity with the international obligation, provided 
that the State is bound by the international obligation dur-
ing that period.237 Examples of continuing wrongful acts 
include the maintenance in effect of legislative provisions 
incompatible with treaty obligations of the enacting State, 
unlawful detention of a foreign official or unlawful oc-
cupation of embassy premises, maintenance by force of 
colonial domination, unlawful occupation of part of the 
territory of another State or stationing armed forces in an-
other State without its consent. 

(4) Whether a wrongful act is completed or has a con-
tinuing character will depend both on the primary obli-
gation and the circumstances of the given case. For ex-
ample, the Inter-American Court of Human Rights has 
interpreted forced or involuntary disappearance as a con-
tinuing wrongful act, one which continues for as long as 
the person concerned is unaccounted for.238 The question 
whether a wrongful taking of property is a completed or 
continuing act likewise depends to some extent on the con-
tent of the primary rule said to have been violated. Where 
an expropriation is carried out by legal process, with the 
consequence that title to the property concerned is trans-
ferred, the expropriation itself will then be a completed 
act. The position with a de facto, “creeping” or disguised 
occupation, however, may well be different.239 Exception-
ally, a tribunal may be justified in refusing to recognize a 
law or decree at all, with the consequence that the result-
ing denial of status, ownership or possession may give rise 
to a continuing wrongful act.240

(5) Moreover, the distinction between completed and 
continuing acts is a relative one. A continuing wrongful 
act itself can cease: thus a hostage can be released, or the 
body of a disappeared person returned to the next of kin. 
In essence, a continuing wrongful act is one which has 
been commenced but has not been completed at the rel-
evant time. Where a continuing wrongful act has ceased, 
for example by the release of hostages or the withdrawal 
of forces from territory unlawfully occupied, the act is 
considered for the future as no longer having a continu-
ing character, even though certain effects of the act may 
continue. In this respect, it is covered by paragraph 1 of 
article 14.

(6) An act does not have a continuing character mere-
ly because its effects or consequences extend in time. 
It must be the wrongful act as such which continues. In 
many cases of internationally wrongful acts, their conse-
quences may be prolonged. The pain and suffering caused 
by earlier acts of torture or the economic effects of the 
expropriation of property continue even though the tor-
ture has ceased or title to the property has passed. Such 

237 See article 13 and commentary, especially para. (2).
238 Blake, Inter-American Court of Human Rights, Series C, No. 36, 

para. 67 (1998).
239 Papamichalopoulos (see footnote 236 above).
240 Loizidou, Merits (see footnote 160 above), p. 2216.

consequences are the subject of the secondary obligations 
of reparation, including restitution, as required by Part 
Two of the articles. The prolongation of such effects will 
be relevant, for example, in determining the amount of 
compensation payable. They do not, however, entail that 
the breach itself is a continuing one.

(7) The notion of continuing wrongful acts is common 
to many national legal systems and owes its origins in 
international law to Triepel.241 It has been repeatedly re-
ferred to by ICJ and by other international tribunals. For 
example, in the United States Diplomatic and Consular 
Staff in Tehran case, the Court referred to “successive and 
still continuing breaches by Iran of its obligations to the 
United States under the Vienna Conventions of 1961 and 
1963”.242 

(8) The consequences of a continuing wrongful act 
will depend on the context, as well as on the duration 
of the obligation breached. For example, the “Rainbow 
Warrior” arbitration involved the failure of France to de-
tain two agents on the French Pacific island of Hao for a 
period of three years, as required by an agreement between 
France and New Zealand. The arbitral tribunal referred 
with approval to the Commission’s draft articles (now 
amalgamated in article 14) and to the distinction between 
instantaneous and continuing wrongful acts, and said:

Applying this classification to the present case, it is clear that the 
breach consisting in the failure of returning to Hao the two agents has 
been not only a material but also a continuous breach. And this clas-
sification is not purely theoretical, but, on the contrary, it has practical 
consequences, since the seriousness of the breach and its prolongation 
in time cannot fail to have considerable bearing on the establishment 
of the reparation which is adequate for a violation presenting these two 
features.���

The tribunal went on to draw further legal consequences 
from the distinction in terms of the duration of French 
obligations under the agreement.244

(9) The notion of continuing wrongful acts has also been 
applied by the European Court of Human Rights to estab-
lish its jurisdiction ratione temporis in a series of cases. 
The issue arises because the Court’s jurisdiction may be 
limited to events occurring after the respondent State be-
came a party to the Convention or the relevant Protocol 
and accepted the right of individual petition. Thus, in the 
Papamichalopoulos case, a seizure of property not in-
volving formal expropriation occurred some eight years 
before Greece recognized the Court’s competence. The 
Court held that there was a continuing breach of the right 
to peaceful enjoyment of property under article 1 of the 
Protocol to the European Convention on Human Rights, 

241 H. Triepel, Völkerrecht und Landesrecht (Leipzig, Hirschfeld, 
1899), p. 289. The concept was subsequently taken up in various 
general studies on State responsibility as well as in works on the inter-
pretation of the formula “situations or facts prior to a given date” used 
in some declarations of acceptance of the compulsory jurisdiction of 
ICJ.

242 United States Diplomatic and Consular Staff in Tehran (see 
footnote 59 above), p. 37, para. 80. See also pages 36–37, paras. 78–
79. 

��� “Rainbow Warrior” (see footnote 46 above), p. 264, para. 101.
244 Ibid., pp. 265–266, paras. 105–106. But see the separate opinion 

of Sir Kenneth Keith, ibid., pp. 279–284.
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which continued after the Protocol had come into force; it 
accordingly upheld its jurisdiction over the claim.245

(10) In the Loizidou case,246 similar reasoning was 
applied by the Court to the consequences of the Turk-
ish invasion of Cyprus in 1974, as a result of which the 
applicant was denied access to her property in northern 
Cyprus. Turkey argued that under article 159 of the Con-
stitution of the Turkish Republic of Northern Cyprus 
of 1985, the property in question had been expropri-
ated, and this had occurred prior to Turkey’s acceptance 
of the Court’s jurisdiction in 1990. The Court held that, 
in accordance with international law and having regard 
to the relevant Security Council resolutions, it could not 
attribute legal effect to the 1985 Constitution so that the 
expropriation was not completed at that time and the prop-
erty continued to belong to the applicant. The conduct of 
the Turkish Republic and of Turkish troops in denying the 
applicant access to her property continued after Turkey’s 
acceptance of the Court’s jurisdiction, and constituted a 
breach of article 1 of the Protocol to the European Con-
vention on Human Rights after that time.247

(11) The Human Rights Committee has likewise en-
dorsed the idea of continuing wrongful acts. For exam-
ple, in Lovelace, it held it had jurisdiction to examine the 
continuing effects for the applicant of the loss of her sta-
tus as a registered member of an Indian group, although 
the loss had occurred at the time of her marriage in 1970 
and Canada only accepted the Committee’s jurisdiction in 
1976. The Committee noted that it was: 

not competent, as a rule, to examine allegations relating to events hav-
ing taken place before the entry into force of the Covenant and the 
Optional Protocol … In the case of Sandra Lovelace it follows that the 
Committee is not competent to express any view on the original cause 
of her loss of Indian status … at the time of her marriage in 1970 … 

The Committee recognizes, however, that the situation may be dif-
ferent if the alleged violations, although relating to events occurring 
before 19 August 1976, continue, or have effects which themselves 
constitute violations, after that date.���

It found that the continuing impact of Canadian legisla-
tion, in preventing Lovelace from exercising her rights 
as a member of a minority, was sufficient to constitute a 
breach of article 27 of the International Covenant on Civil 
and Political Rights after that date. Here the notion of a 
continuing breach was relevant not only to the Commit-
tee’s jurisdiction but also to the application of article 27 
as the most directly relevant provision of the Covenant to 
the facts in hand. 

(12) Thus, conduct which has commenced some time in 
the past, and which constituted (or, if the relevant primary 
rule had been in force for the State at the time, would have 

245 See footnote 236 above.
246 Loizidou, Merits (see footnote 160 above), p. 2216.
247 Ibid., pp. 2230–2232 and 2237–2238, paras. 41–47 and 63–64. 

See, however, the dissenting opinion of Judge Bernhardt, p. 2242, 
para. 2 (with whom Judges Lopes Rocha, Jambrek, Pettiti, Baka and 
Gölcüklü in substance agreed). See also Loizidou, Preliminary Objec-
tions (footnote 160 above), pp. 33–34, paras. 102–105; and Cyprus 
v. Turkey, application No. 25781/94, judgement of 10 May 2001, 
Eur. Court H.R., Reports, 2001–IV.

248 Lovelace v. Canada, Official Records of the General Assem-
bly, Thirty-sixth Session, Supplement No. 40 (A/36/40), annex XVIII, 
communication No. R.6/24, p. 172, paras. 10–11 (1981).

constituted) a breach at that time, can continue and give 
rise to a continuing wrongful act in the present. Moreover, 
this continuing character can have legal significance for 
various purposes, including State responsibility. For ex-
ample, the obligation of cessation contained in article 30 
applies to continuing wrongful acts. 

(13) A question common to wrongful acts whether com-
pleted or continuing is when a breach of international law 
occurs, as distinct from being merely apprehended or im-
minent. As noted in the context of article 12, that question 
can only be answered by reference to the particular pri-
mary rule. Some rules specifically prohibit threats of con-
duct,249 incitement or attempt,250 in which case the threat, 
incitement or attempt is itself a wrongful act. On the other 
hand, where the internationally wrongful act is the oc-
currence of some event—e.g. the diversion of an interna-
tional river—mere preparatory conduct is not necessarily 
wrongful.251 In the Gabčíkovo-Nagymaros Project case, 
the question was when the diversion scheme (“Variant C”) 
was put into effect. ICJ held that the breach did not occur 
until the actual diversion of the Danube. It noted: 

that between November 1991 and October 1992, Czechoslovakia con-
fined itself to the execution, on its own territory, of the works which 
were necessary for the implementation of Variant C, but which could 
have been abandoned if an agreement had been reached between the 
parties and did not therefore predetermine the final decision to be taken. 
For as long as the Danube had not been unilaterally dammed, Variant C 
had not in fact been applied. 

Such a situation is not unusual in international law or, for that mat-
ter, in domestic law. A wrongful act or offence is frequently preceded by 
preparatory actions which are not to be confused with the act or offence 
itself. It is as well to distinguish between the actual commission of a 
wrongful act (whether instantaneous or continuous) and the conduct 
prior to that act which is of a preparatory character and which “does not 
qualify as a wrongful act”. ���

Thus, the Court distinguished between the actual com-
mission of a wrongful act and conduct of a preparatory 
character. Preparatory conduct does not itself amount to a 

249 Notably, Article 2, paragraph 4, of the Charter of the United 
Nations prohibits “the threat or use of force against the territorial 
integrity or political independence of any state”. For the question of 
what constitutes a threat of force, see Legality of the Threat or Use of 
Nuclear Weapons (footnote 54 above), pp. 246–247, paras. 47–48; see 
also R. Sadurska, “Threats of force”, AJIL, vol. 82, No. 2 (April 1988), 
p. 239.

250 A particularly comprehensive formulation is that of article III 
of the Convention on the Prevention and Punishment of the Crime of 
Genocide which prohibits conspiracy, direct and public incitement, 
attempt and complicity in relation to genocide. See also article 2 of 
the International Convention for the Suppression of Terrorist Bombings 
and article 2 of the International Convention for the Suppression of the 
Financing of Terrorism.

251 In some legal systems, the notion of “anticipatory breach” is used 
to deal with the definitive refusal by a party to perform a contractu-
al obligation, in advance of the time laid down for its performance. 
Confronted with an anticipatory breach, the party concerned is entitled 
to terminate the contract and sue for damages. See K. Zweigert and 
H. Kötz, Introduction to Comparative Law, 3rd rev. ed., trans. T. Weir 
(Oxford, Clarendon Press, 1998), p. 508. Other systems achieve similar 
results without using this concept, e.g. by construing a refusal to per-
form in advance of the time for performance as a “positive breach of 
contract”, ibid., p. 494 (German law). There appears to be no equivalent 
in international law, but article 60, paragraph 3 (a), of the 1969 Vienna 
Convention defines a material breach as including “a repudiation … not 
sanctioned by the present Convention”. Such a repudiation could occur 
in advance of the time for performance.

252 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 54, 
para. 79, citing the draft commentary to what is now article 30.
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breach if it does not “predetermine the final decision to be 
taken”. Whether that is so in any given case will depend 
on the facts and on the content of the primary obligation. 
There will be questions of judgement and degree, which it 
is not possible to determine in advance by the use of any 
particular formula. The various possibilities are intended 
to be covered by the use of the term “occurs” in para-
graphs 1 and 3 of article 14.

(14) Paragraph 3 of article 14 deals with the temporal 
dimensions of a particular category of breaches of inter-
national obligations, namely the breach of obligations 
to prevent the occurrence of a given event. Obligations 
of prevention are usually construed as best efforts obli-
gations, requiring States to take all reasonable or neces-
sary measures to prevent a given event from occurring, 
but without warranting that the event will not occur. The 
breach of an obligation of prevention may well be a con-
tinuing wrongful act, although, as for other continuing 
wrongful acts, the effect of article 13 is that the breach 
only continues if the State is bound by the obligation for 
the period during which the event continues and remains 
not in conformity with what is required by the obligation. 
For example, the obligation to prevent transboundary 
damage by air pollution, dealt with in the Trail Smelter 
arbitration,253 was breached for as long as the pollution 
continued to be emitted. Indeed, in such cases the breach 
may be progressively aggravated by the failure to suppress 
it. However, not all obligations directed to preventing an 
act from occurring will be of this kind. If the obligation 
in question was only concerned to prevent the happening 
of the event in the first place (as distinct from its continu-
ation), there will be no continuing wrongful act.254 If the 
obligation in question has ceased, any continuing conduct 
by definition ceases to be wrongful at that time.255 Both 
qualifications are intended to be covered by the phrase 
in paragraph 3, “and remains not in conformity with that 
obligation”.

Article 15. Breach consisting of a composite act

1. The breach of an international obligation by a 
State through a series of actions or omissions defined 
in aggregate as wrongful occurs when the action or 
omission occurs which, taken with the other actions or 
omissions, is sufficient to constitute the wrongful act.

2. In such a case, the breach extends over the 
entire period starting with the first of the actions or 
omissions of the series and lasts for as long as these 
actions or omissions are repeated and remain not in 
conformity with the international obligation.

253 Trail Smelter, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1905 
(1938, 1941). 

254 An example might be an obligation by State A to prevent certain 
information from being published. The breach of such an obligation 
will not necessarily be of a continuing character, since it may be that 
once the information is published, the whole point of the obligation is 
defeated.

255 See the “Rainbow Warrior” case (footnote 46 above), p. 266.

Commentary

(1) Within the basic framework established by the dis-
tinction between completed and continuing acts in arti-
cle 14, article 15 deals with a further refinement, viz. the 
notion of a composite wrongful act. Composite acts give 
rise to continuing breaches, which extend in time from the 
first of the actions or omissions in the series of acts mak-
ing up the wrongful conduct.

(2) Composite acts covered by article 15 are limited to 
breaches of obligations which concern some aggregate of 
conduct and not individual acts as such. In other words, 
their focus is “a series of acts or omissions defined in ag-
gregate as wrongful”. Examples include the obligations 
concerning genocide, apartheid or crimes against human-
ity, systematic acts of racial discrimination, systematic 
acts of discrimination prohibited by a trade agreement, 
etc. Some of the most serious wrongful acts in interna-
tional law are defined in terms of their composite charac-
ter. The importance of these obligations in international 
law justifies special treatment in article 15.256

(3) Even though it has special features, the prohibition 
of genocide, formulated in identical terms in the Conven-
tion on the Prevention and Punishment of the Crime of 
Genocide and in later instruments,257 may be taken as an 
illustration of a “composite” obligation. It implies that the 
responsible entity (including a State) will have adopted a 
systematic policy or practice. According to article II, sub-
paragraph (a), of the Convention, the prime case of geno-
cide is “[k]illing members of the [national, ethnical, racial 
or religious] group” with the intent to destroy that group 
as such, in whole or in part. Both limbs of the definition 
contain systematic elements. Genocide has also to be car-
ried out with the relevant intention, aimed at physically 
eliminating the group “as such”. Genocide is not commit-
ted until there has been an accumulation of acts of killing, 
causing harm, etc., committed with the relevant intent, so 
as to satisfy the definition in article II. Once that threshold 
is crossed, the time of commission extends over the whole 
period during which any of the acts was committed, and 
any individual responsible for any of them with the rel-
evant intent will have committed genocide.258

(4) It is necessary to distinguish composite obliga-
tions from simple obligations breached by a “composite” 
act. Composite acts may be more likely to give rise to 

256 See further J. J. A. Salmon, “Le fait étatique complexe: une 
notion contestable”, Annuaire français de droit international, vol. 28 
(1982), p. 709. 

257 See, e.g., article 4 of the statute of the International Tribunal for 
the Former Yugoslavia, originally published as an annex to document 
S/25704 and Add.1, approved by the Security Council in its resolu-
tion 827 (1993) of 25 May 1993, and amended on 13 May 1998 by 
resolution 1166 (1998) and on 30 November 2000 by resolution 1329 
(2000); article 2 of the statute of the International Tribunal for Rwanda, 
approved by the Security Council in its resolution 955 (1994) of 
8 November 1994; and article 6 of the Rome Statute of the International 
Criminal Court.

258 The intertemporal principle does not apply to the Convention, 
which according to its article I is declaratory. Thus, the obligation to 
prosecute relates to genocide whenever committed. See Application 
of the Convention on the Prevention and Punishment of the Crime of 
Genocide, Preliminary Objections (footnote 54 above), p. 617, 
para. 34.
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continuing breaches, but simple acts can cause continuing 
breaches as well. The position is different, however, where 
the obligation itself is defined in terms of the cumula-
tive character of the conduct, i.e. where the cumulative 
conduct constitutes the essence of the wrongful act. Thus, 
apartheid is different in kind from individual acts of ra-
cial discrimination, and genocide is different in kind from 
individual acts even of ethnically or racially motivated 
killing.

(5) In Ireland v. the United Kingdom, Ireland com-
plained of a practice of unlawful treatment of detainees in 
Northern Ireland which was said to amount to torture or 
inhuman or degrading treatment, and the case was held to 
be admissible on that basis. This had various procedural 
and remedial consequences. In particular, the exhaustion 
of local remedies rule did not have to be complied with in 
relation to each of the incidents cited as part of the practice. 
But the Court denied that there was any separate wrong-
ful act of a systematic kind involved. It was simply that 
Ireland was entitled to complain of a practice made up by 
a series of breaches of article VII of the Convention on the 
Prevention and Punishment of the Crime of Genocide, 
and to call for its cessation. As the Court said:

A practice incompatible with the Convention consists of an accumula-
tion of identical or analogous breaches which are sufficiently numerous 
and inter-connected to amount not merely to isolated incidents or excep-
tions but to a pattern or system; a practice does not of itself constitute a 
violation separate from such breaches* ... 

The concept of practice is of particular importance for the operation 
of the rule of exhaustion of domestic remedies. This rule, as embodied 
in Article 26 of the Convention, applies to State applications ... in the 
same way as it does to “individual” applications ... On the other hand 
and in principle, the rule does not apply where the applicant State com-
plains of a practice as such, with the aim of preventing its continuation 
or recurrence, but does not ask the Commission or the Court to give a 
decision on each of the cases put forward as proof or illustrations of 
that practice.��9

In the case of crimes against humanity, the composite act 
is a violation separate from the individual violations of 
human rights of which it is composed.

(6) A further distinction must be drawn between the 
necessary elements of a wrongful act and what might be 
required by way of evidence or proof that such an act has 
occurred. For example, an individual act of racial dis-
crimination by a State is internationally wrongful,260 even 
though it may be necessary to adduce evidence of a series 
of acts by State officials (involving the same person or 
other persons similarly situated) in order to show that any 
one of those acts was discriminatory rather than actuated 
by legitimate grounds. In its essence such discrimination 
is not a composite act, but it may be necessary for the 
purposes of proving it to produce evidence of a practice 
amounting to such an act.

259 Ireland v. the United Kingdom (see footnote 236 above), p. 64, 
para. 159; see also page 63, para. 157. See further the United States 
counterclaim in Oil Platforms (Islamic Republic of Iran v. United States 
of America), Counter-Claim, Order of 10 March 1998, I.C.J. Reports 
1998, p. 190, which likewise focuses on a general situation rather than 
specific instances.

260 See, e.g., article 2 of the International Convention on the Elimina-
tion of All Forms of Racial Discrimination; and article 26 of the Inter-
national Covenant on Civil and Political Rights. 

(7) A consequence of the character of a composite act 
is that the time when the act is accomplished cannot be 
the time when the first action or omission of the series 
takes place. It is only subsequently that the first action or 
omission will appear as having, as it were, inaugurated 
the series. Only after a series of actions or omissions takes 
place will the composite act be revealed, not merely as a 
succession of isolated acts, but as a composite act, i.e. an 
act defined in aggregate as wrongful.

(8) Paragraph 1 of article 15 defines the time at which a 
composite act “occurs” as the time at which the last action 
or omission occurs which, taken with the other actions 
or omissions, is sufficient to constitute the wrongful act, 
without it necessarily having to be the last in the series. 
Similar considerations apply as for completed and con-
tinuing wrongful acts in determining when a breach of 
international law exists; the matter is dependent upon the 
precise facts and the content of the primary obligation. 
The number of actions or omissions which must occur to 
constitute a breach of the obligation is also determined by 
the formulation and purpose of the primary rule. The ac-
tions or omissions must be part of a series but the article 
does not require that the whole series of wrongful acts 
has to be committed in order to fall into the category of 
a composite wrongful act, provided a sufficient number 
of acts has occurred to constitute a breach. At the time 
when the act occurs which is sufficient to constitute the 
breach it may not be clear that further acts are to follow 
and that the series is not complete. Further, the fact that 
the series of actions or omissions was interrupted so that 
it was never completed will not necessarily prevent those 
actions or omissions which have occurred being classified 
as a composite wrongful act if, taken together, they are 
sufficient to constitute the breach.

(9) While composite acts are made up of a series of ac-
tions or omissions defined in aggregate as wrongful, this 
does not exclude the possibility that every single act in 
the series could be wrongful in accordance with another 
obligation. For example, the wrongful act of genocide is 
generally made up of a series of acts which are themselves 
internationally wrongful. Nor does it affect the temporal 
element in the commission of the acts: a series of acts or 
omissions may occur at the same time or sequentially, at 
different times.

(10) Paragraph 2 of article 15 deals with the extension 
in time of a composite act. Once a sufficient number of 
actions or omissions has occurred, producing the result of 
the composite act as such, the breach is dated to the first 
of the acts in the series. The status of the first action or 
omission is equivocal until enough of the series has oc-
curred to constitute the wrongful act; but at that point the 
act should be regarded as having occurred over the whole 
period from the commission of the first action or omis-
sion. If this were not so, the effectiveness of the prohibi-
tion would thereby be undermined.

(11) The word “remain” in paragraph 2 is inserted to 
deal with the intertemporal principle set out in article 13. 
In accordance with that principle, the State must be bound 
by the international obligation for the period during which 
the series of acts making up the breach is committed. In 
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cases where the relevant obligation did not exist at the 
beginning of the course of conduct but came into being 
thereafter, the “first” of the actions or omissions of the 
series for the purposes of State responsibility will be the 
first occurring after the obligation came into existence. 
This need not prevent a court taking into account earlier 
actions or omissions for other purposes (e.g. in order to 
establish a factual basis for the later breaches or to provide 
evidence of intent).

ChapTer iV

reSpONSiBiLiTY OF a STaTe iN CONNeCTiON 
WiTh The aCT OF aNOTher STaTe

Commentary

(1) in accordance with the basic principles laid down 
in chapter i, each State is responsible for its own interna-
tionally wrongful conduct, i.e. for conduct attributable to 
it under chapter ii which is in breach of an international 
obligation of that State in accordance with chapter iii.261 
The principle that State responsibility is specific to the 
State concerned underlies the present articles as a whole. 
it will be referred to as the principle of independent re-
sponsibility. it is appropriate since each State has its own 
range of international obligations and its own correlative 
responsibilities.

(2) however, internationally wrongful conduct often re-
sults from the collaboration of several States rather than 
of one State acting alone.262 This may involve independ-
ent conduct by several States, each playing its own role 
in carrying out an internationally wrongful act. Or it may 
be that a number of States act through a common organ to 
commit a wrongful act.263 internationally wrongful con-
duct can also arise out of situations where a State acts 
on behalf of another State in carrying out the conduct in 
question.

(3) Various forms of collaborative conduct can coex-
ist in the same case. For example, three States, australia, 
New Zealand and the United Kingdom, together consti-
tuted the administering authority for the Trust Territory 
of Nauru. in the Certain Phosphate Lands in Nauru case, 
proceedings were commenced against australia alone 
in respect of acts performed on the “joint behalf ” of the 

261 See, in particular, article 2 and commentary. 
262 See M. L. padelletti, Pluralità di Stati nel Fatto Illecito Interna-

zionale (Milan, Giuffrè, 1990); Brownlie, System of the Law of Nations 
… (footnote 92 above), pp. 189–192; J. Quigley, “Complicity in inter-
national law: a new direction in the law of State responsibility”, BYBiL, 
1986, vol. 57, p. 77; J. e. Noyes and B. D. Smith, “State responsibility 
and the principle of joint and several liability”, Yale Journal of Interna-
tional Law, vol. 13 (1988), p. 225; and B. Graefrath, “Complicity in the 
law of international responsibility”, Revue belge de droit international, 
vol. 29 (1996), p. 370.

263 in some cases, the act in question may be committed by the 
organs of an international organization. This raises issues of the 
international responsibility of international organizations which fall 
outside the scope of the present articles. See article 57 and com- 
mentary.

three States.264 The acts performed by australia involved 
both “joint” conduct of several States and day-to-day ad-
ministration of a territory by one State acting on behalf of 
other States as well as on its own behalf. By contrast, if 
the relevant organ of the acting State is merely “placed at 
the disposal” of the requesting State, in the sense provided 
for in article 6, only the requesting State is responsible for 
the act in question.

(4) in certain circumstances the wrongfulness of a 
State’s conduct may depend on the independent action of 
another State. a State may engage in conduct in a situa-
tion where another State is involved and the conduct of 
the other State may be relevant or even decisive in assess-
ing whether the first State has breached its own interna-
tional obligations. For example, in the Soering case the 
european Court of human rights held that the proposed 
extradition of a person to a State not party to the euro-
pean Convention on human rights where he was likely 
to suffer inhuman or degrading treatment or punishment 
involved a breach of article 3 of the Convention by the 
extraditing State.265 alternatively, a State may be required 
by its own international obligations to prevent certain con-
duct by another State, or at least to prevent the harm that 
would flow from such conduct. Thus, the basis of respon-
sibility in the Corfu Channel case266 was albania’s fail-
ure to warn the United Kingdom of the presence of mines 
in albanian waters which had been laid by a third State. 
albania’s responsibility in the circumstances was original 
and not derived from the wrongfulness of the conduct of 
any other State.

(5) in most cases of collaborative conduct by States, 
responsibility for the wrongful act will be determined 
according to the principle of independent responsibility 
referred to in paragraph (1) above. But there may be cases 
where conduct of the organ of one State, not acting as an 
organ or agent of another State, is nonetheless chargeable 
to the latter State, and this may be so even though the 
wrongfulness of the conduct lies, or at any rate prima-
rily lies, in a breach of the international obligations of the 
former. Chapter iV of part One defines these exceptional 
cases where it is appropriate that one State should assume 
responsibility for the internationally wrongful act of an-
other.

(6) Three situations are covered in chapter iV. article 16 
deals with cases where one State provides aid or assist-
ance to another State with a view to assisting in the com-
mission of a wrongful act by the latter. article 17 deals 
with cases where one State is responsible for the interna-
tionally wrongful act of another State because it has exer-
cised powers of direction and control over the commission 
of an internationally wrongful act by the latter. article 18 
deals with the extreme case where one State deliberately 
coerces another into committing an act which is, or but for 

264 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 258, para. 47; see also the separate opinion 
of Judge Shahabuddeen, ibid., p. 284.

265 Soering v. the United Kingdom, Eur. Court H.R., Series A, 
No. 161, pp. 33–36, paras. 85–91 (1989). See also Cruz Varas and 
Others v. Sweden, ibid., No. 201, p. 28, paras. 69–70 (1991); and 
Vilvarajah and Others v. the United Kingdom, ibid., No. 215, p. 37, 
paras. 115–116 (1991).

266 Corfu Channel, Merits (see footnote 35 above), p. 22.
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the coercion would be,267 an internationally wrongful act 
on the part of the coerced State. In all three cases, the act 
in question is still committed, voluntarily or otherwise, by 
organs or agents of the acting State, and is, or but for the 
coercion would be, a breach of that State’s international 
obligations. The implication of the second State in that 
breach arises from the special circumstance of its willing 
assistance in, its direction and control over or its coercion 
of the acting State. But there are important differences be-
tween the three cases. Under article 16, the State primarily 
responsible is the acting State and the assisting State has a 
mere supporting role. Similarly under article 17, the act-
ing State commits the internationally wrongful act, albeit 
under the direction and control of another State. By con-
trast, in the case of coercion under article 18, the coercing 
State is the prime mover in respect of the conduct and the 
coerced State is merely its instrument.

(7) A feature of this chapter is that it specifies certain 
conduct as internationally wrongful. This may seem to 
blur the distinction maintained in the articles between 
the primary or substantive obligations of the State and its 
secondary obligations of responsibility.268 It is justified 
on the basis that responsibility under chapter IV is in a 
sense derivative.269 In national legal systems, rules deal-
ing, for example, with conspiracy, complicity and induc-
ing breach of contract may be classified as falling within 
the “general part” of the law of obligations. Moreover, the 
idea of the implication of one State in the conduct of an-
other is analogous to problems of attribution, dealt with 
in chapter II.

(8) On the other hand, the situations covered in chap-
ter IV have a special character. They are exceptions to 
the principle of independent responsibility and they only 
cover certain cases. In formulating these exceptional cas-
es where one State is responsible for the internationally 
wrongful acts of another, it is necessary to bear in mind 
certain features of the international system. First, there is 
the possibility that the same conduct may be internation-
ally wrongful so far as one State is concerned but not for 
another State having regard to its own international obli-
gations. Rules of derived responsibility cannot be allowed 
to undermine the principle, stated in article 34 of the 1969 
Vienna Convention, that a “treaty does not create either 
obligations or rights for a third State without its consent”; 
similar issues arise with respect to unilateral obligations 
and even, in certain cases, rules of general international 
law. Hence it is only in the extreme case of coercion that a 
State may become responsible under this chapter for con-
duct which would not have been internationally wrongful 
if performed by that State. Secondly, States engage in a 
wide variety of activities through a multiplicity of organs 
and agencies. For example, a State providing financial or 
other aid to another State should not be required to as-
sume the risk that the latter will divert the aid for pur-
poses which may be internationally unlawful. Thus, it is 

267 If a State has been coerced, the wrongfulness of its act may be 
precluded by force majeure: see article 23 and commentary. 

268 See paras. (1)–(2) and (4) of the general commentary for an 
explanation of the distinction.

269 Cf. the term responsabilité dérivée used by Arbitrator Huber in 
British Claims in the Spanish Zone of Morocco (footnote 44 above), 
p. 648.

necessary to establish a close connection between the ac-
tion of the assisting, directing or coercing State on the 
one hand and that of the State committing the internation-
ally wrongful act on the other. Thus, the articles in this 
chapter require that the former State should be aware of 
the circumstances of the internationally wrongful act in 
question, and establish a specific causal link between that 
act and the conduct of the assisting, directing or coercing 
State. This is done without prejudice to the general ques-
tion of “wrongful intent” in matters of State responsibil-
ity, on which the articles are neutral.270

(9) Similar considerations dictate the exclusion of cer-
tain situations of “derived responsibility” from chap- 
ter IV. One of these is incitement. The incitement of 
wrongful conduct is generally not regarded as sufficient 
to give rise to responsibility on the part of the inciting 
State, if it is not accompanied by concrete support or 
does not involve direction and control on the part of the 
inciting State.271 However, there can be specific treaty 
obligations prohibiting incitement under certain circum- 
stances.272 Another concerns the issue which is described 
in some systems of internal law as being an “accessory 
after the fact”. It seems that there is no general obliga-
tion on the part of third States to cooperate in suppressing 
internationally wrongful conduct of another State which 
may already have occurred. Again it is a matter for spe-
cific treaty obligations to establish any such obligation of 
suppression after the event. There are, however, two im-
portant qualifications here. First, in some circumstances 
assistance given by one State to another after the latter has 
committed an internationally wrongful act may amount to 
the adoption of that act by the former State. In such cases 
responsibility for that act potentially arises pursuant to ar-
ticle 11. Secondly, special obligations of cooperation in 
putting an end to an unlawful situation arise in the case of 
serious breaches of obligations under peremptory norms 
of general international law. By definition, in such cases 
States will have agreed that no derogation from such obli-
gations is to be permitted and, faced with a serious breach 
of such an obligation, certain obligations of cooperation 
arise. These are dealt with in article 41.

Article 16. Aid or assistance in the commission 
of an internationally wrongful act

A State which aids or assists another State in the 
commission of an internationally wrongful act by the 
latter is internationally responsible for doing so if:

(a) that State does so with knowledge of the circum-
stances of the internationally wrongful act; and

(b) the act would be internationally wrongful if 
committed by that State.

270 See above, the commentary to paragraphs (3) and (10) of 
article 2. 

271 See the statement of the United States-French Commission-
ers relating to the French Indemnity of 1831 case in Moore, History 
and Digest, vol. V, p. 4447, at pp. 4473–4476. See also Military and 
Paramilitary Activities in and against Nicaragua (footnote 36 above), 
p. 129, para. 255, and the dissenting opinion of Judge Schwebel, 
p. 389, para. 259.

272 See, e.g., article III (c) of the Convention on the Prevention and 
Punishment of the Crime of Genocide; and article 4 of the International 
Convention on the Elimination of All Forms of Racial Discrimination.
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Commentary

(1) Article 16 deals with the situation where one State 
provides aid or assistance to another with a view to facili-
tating the commission of an internationally wrongful act 
by the latter. Such situations arise where a State voluntar-
ily assists or aids another State in carrying out conduct 
which violates the international obligations of the latter, 
for example, by knowingly providing an essential facility 
or financing the activity in question. Other examples in-
clude providing means for the closing of an international 
waterway, facilitating the abduction of persons on foreign 
soil, or assisting in the destruction of property belonging 
to nationals of a third country. The State primarily re-
sponsible in each case is the acting State, and the assist-
ing State has only a supporting role. Hence the use of the 
term “by the latter” in the chapeau to article 16, which 
distinguishes the situation of aid or assistance from that 
of co-perpetrators or co-participants in an internationally 
wrongful act. Under article 16, aid or assistance by the 
assisting State is not to be confused with the responsibil-
ity of the acting State. In such a case, the assisting State 
will only be responsible to the extent that its own conduct 
has caused or contributed to the internationally wrongful 
act. Thus, in cases where that internationally wrongful act 
would clearly have occurred in any event, the responsibil-
ity of the assisting State will not extend to compensating 
for the act itself. 

(2) Various specific substantive rules exist, prohibiting 
one State from providing assistance in the commission 
of certain wrongful acts by other States or even requir-
ing third States to prevent or repress such acts.273 Such 
provisions do not rely on any general principle of derived 
responsibility, nor do they deny the existence of such a 
principle, and it would be wrong to infer from them the 
non-existence of any general rule. As to treaty provisions 
such as Article 2, paragraph 5, of the Charter of the United 
Nations, again these have a specific rationale which goes 
well beyond the scope and purpose of article 16.

(3) Article 16 limits the scope of responsibility for aid 
or assistance in three ways. First, the relevant State organ 
or agency providing aid or assistance must be aware of the 
circumstances making the conduct of the assisted State 
internationally wrongful; secondly, the aid or assistance 
must be given with a view to facilitating the commission 
of that act, and must actually do so; and thirdly, the com-
pleted act must be such that it would have been wrongful 
had it been committed by the assisting State itself.

(4) The requirement that the assisting State be aware 
of the circumstances making the conduct of the assisted 
State internationally wrongful is reflected by the phrase 
“knowledge of the circumstances of the internationally 
wrongful act”. A State providing material or financial as-
sistance or aid to another State does not normally assume 
the risk that its assistance or aid may be used to carry 
out an internationally wrongful act. If the assisting or aid-

273 See, e.g., the first principle of the Declaration on Principles of 
International Law concerning Friendly Relations and Coopera-
tion among States in accordance with the Charter of the United 
Nations (General Assembly resolution 2625 (XXV) of 24 October 
1970, annex); and article 3 (f) of the Definition of Aggression 
(General Assembly resolution 3314 (XXIX) of 14 December 1974, 
annex).

ing State is unaware of the circumstances in which its aid 
or assistance is intended to be used by the other State, it 
bears no international responsibility.

(5) The second requirement is that the aid or assistance 
must be given with a view to facilitating the commission 
of the wrongful act, and must actually do so. This limits 
the application of article 16 to those cases where the aid or 
assistance given is clearly linked to the subsequent wrong-
ful conduct. A State is not responsible for aid or assistance 
under article 16 unless the relevant State organ intended, 
by the aid or assistance given, to facilitate the occurrence 
of the wrongful conduct and the internationally wrong-
ful conduct is actually committed by the aided or assisted 
State. There is no requirement that the aid or assistance 
should have been essential to the performance of the in-
ternationally wrongful act; it is sufficient if it contributed 
significantly to that act. 

(6) The third condition limits article 16 to aid or assist-
ance in the breach of obligations by which the aiding or 
assisting State is itself bound. An aiding or assisting State 
may not deliberately procure the breach by another State 
of an obligation by which both States are bound; a State 
cannot do by another what it cannot do by itself. On the 
other hand, a State is not bound by obligations of another 
State vis-à-vis third States. This basic principle is also em-
bodied in articles 34 and 35 of the 1969 Vienna Conven-
tion. Correspondingly, a State is free to act for itself in a 
way which is inconsistent with the obligations of another 
State vis-à-vis third States. Any question of responsibil-
ity in such cases will be a matter for the State to whom 
assistance is provided vis-à-vis the injured State. Thus, it 
is a necessary requirement for the responsibility of an as-
sisting State that the conduct in question, if attributable to 
the assisting State, would have constituted a breach of its 
own international obligations.

(7) State practice supports assigning international re-
sponsibility to a State which deliberately participates in 
the internationally wrongful conduct of another through 
the provision of aid or assistance, in circumstances where 
the obligation breached is equally opposable to the assist-
ing State. For example, in 1984 the Islamic Republic of 
Iran protested against the supply of financial and mili-
tary aid to Iraq by the United Kingdom, which allegedly 
included chemical weapons used in attacks against Ira-
nian troops, on the ground that the assistance was facili-
tating acts of aggression by Iraq.274 The Government of 
the United Kingdom denied both the allegation that it had 
chemical weapons and that it had supplied them to Iraq.275 
In 1998, a similar allegation surfaced that the Sudan had 
assisted Iraq to manufacture chemical weapons by allow-
ing Sudanese installations to be used by Iraqi technicians 
for steps in the production of nerve gas. The allegation was 
denied by Iraq’s representative to the United Nations.276

(8) The obligation not to use force may also be breached 
by an assisting State through permitting the use of its terri-
tory by another State to carry out an armed attack against 
a third State. An example is provided by a statement made 
by the Government of the Federal Republic of Germany 

274 The New York Times, 6 March 1984, p. A1.
��� Ibid., 5 March 1984, p. A3.
276 Ibid., 26 August 1998, p. A8.
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in response to an allegation that Germany had participat-
ed in an armed attack by allowing United States military 
aircraft to use airfields in its territory in connection with 
the United States intervention in Lebanon. While denying 
that the measures taken by the United States and the Unit-
ed Kingdom in the Near East constituted intervention, the 
Federal Republic of Germany nevertheless seems to have 
accepted that the act of a State in placing its own territory 
at the disposal of another State in order to facilitate the 
commission of an unlawful use of force by that other State 
was itself an internationally wrongful act.277 Another ex-
ample arises from the Tripoli bombing incident in April 
1986. The Libyan Arab Jamahiriya charged the United 
Kingdom with responsibility for the event, based on the 
fact that the United Kingdom had allowed several of its air 
bases to be used for the launching of United States fighter 
planes to attack Libyan targets.278 The Libyan Arab Jama-
hiriya asserted that the United Kingdom “would be held 
partly responsible” for having “supported and contribut-
ed in a direct way” to the raid.279 The United Kingdom 
denied responsibility on the basis that the raid by the 
United States was lawful as an act of self-defence 
against Libyan terrorist attacks on United States targets.280

A proposed Security Council resolution concerning the 
attack was vetoed, but the General Assembly issued a res-
olution condemning the “military attack” as “a violation 
of the Charter of the United Nations and of international 
law”, and calling upon all States “to refrain from extend-
ing any assistance or facilities for perpetrating acts of 
aggression against the Libyan Arab Jamahiriya”.281

(9) The obligation not to provide aid or assistance to 
facilitate the commission of an internationally wrongful 
act by another State is not limited to the prohibition on the 
use of force. For instance, a State may incur responsibility 
if it assists another State to circumvent sanctions imposed 
by the Security Council282 or provides material aid to a 
State that uses the aid to commit human rights violations. 
In this respect, the General Assembly has called on Mem-
ber States in a number of cases to refrain from supplying 
arms and other military assistance to countries found to 
be committing serious human rights violations.283 Where 
the allegation is that the assistance of a State has facili-
tated human rights abuses by another State, the particular 
circumstances of each case must be carefully examined to 
determine whether the aiding State by its aid was aware of 
and intended to facilitate the commission of the interna-
tionally wrongful conduct.

277 For the text of the note from the Federal Government, 
see Zeitschrift für ausländisches öffentliches Recht und Völkerrecht, 
vol. 20 (August 1960), pp. 663–664.

278 See United States of America, Department of State Bulletin, 
No. 2111 (June 1986), p. 8. 

279 See the statement of Ambassador Hamed Houdeiry, Libyan 
People’s Bureau, Paris, The Times, 16 April 1986, p. 6.

280 Statement of Mrs. Margaret Thatcher, Prime Minister, House 
of Commons Debates, 6th series, vol. 95, col. 737 (15 April 1986), 
reprinted in BYBIL, 1986, vol. 57, pp. 637–638.

281 General Assembly resolution 41/38 of 20 November 1986, 
paras. 1 and 3.

282 See, e.g., Report by President Clinton, AJIL, vol. 91, No. 4 
(October 1997), p. 709.

283 Report of the Economic and Social Council, Report of the Third 
Committee of the General Assembly, draft resolution XVII (A/37/745), 
p. 50.

(10) In accordance with article 16, the assisting State is 
responsible for its own act in deliberately assisting another 
State to breach an international obligation by which they 
are both bound. It is not responsible, as such, for the act of 
the assisted State. In some cases this may be a distinction 
without a difference: where the assistance is a necessary 
element in the wrongful act in absence of which it could 
not have occurred, the injury suffered can be concurrently 
attributed to the assisting and the acting State.284 In other 
cases, however, the difference may be very material: the 
assistance may have been only an incidental factor in the 
commission of the primary act, and may have contributed 
only to a minor degree, if at all, to the injury suffered. 
By assisting another State to commit an internationally 
wrongful act, a State should not necessarily be held to in-
demnify the victim for all the consequences of the act, 
but only for those which, in accordance with the princi-
ples stated in Part Two of the articles, flow from its own 
conduct.

(11) Article 16 does not address the question of the ad-
missibility of judicial proceedings to establish the respon-
sibility of the aiding or assisting State in the absence of 
or without the consent of the aided or assisted State. ICJ 
has repeatedly affirmed that it cannot decide on the inter-
national responsibility of a State if, in order to do so, “it 
would have to rule, as a prerequisite, on the lawfulness”285 
of the conduct of another State, in the latter’s absence and 
without its consent. This is the so-called Monetary Gold 
principle.286 That principle may well apply to cases under 
article 16, since it is of the essence of the responsibility 
of the aiding or assisting State that the aided or assisted 
State itself committed an internationally wrongful act. 
The wrongfulness of the aid or assistance given by the 
former is dependent, inter alia, on the wrongfulness of 
the conduct of the latter. This may present practical dif-
ficulties in some cases in establishing the responsibility 
of the aiding or assisting State, but it does not vitiate the 
purpose of article 16. The Monetary Gold principle is 
concerned with the admissibility of claims in internation-
al judicial proceedings, not with questions of responsibil-
ity as such. Moreover, that principle is not all-embracing, 
and the Monetary Gold principle may not be a barrier to 
judicial proceedings in every case. In any event, wrong-
ful assistance given to another State has frequently led to 
diplomatic protests. States are entitled to assert complic-
ity in the wrongful conduct of another State even though 
no international court may have jurisdiction to rule on the 
charge, at all or in the absence of the other State.

Article 17. Direction and control exercised over the 
commission of an internationally wrongful act

A State which directs and controls another State in 
the commission of an internationally wrongful act by 
the latter is internationally responsible for that act if:

(a) that State does so with knowledge of the circum-
stances of the internationally wrongful act; and

284 For the question of concurrent responsibility of several States for 
the same injury, see article 47 and commentary. 

285 East Timor (see footnote 54 above), p. 105, para. 35.
��6 Monetary Gold Removed from Rome in 1943, Judgment, I.C.J. 

Reports 1954, p. 19, at p. 32; Certain Phosphate Lands in Nauru, 
Preliminary Objections (see footnote 230 above), p. 261, para. 55.
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(b) the act would be internationally wrongful if 
committed by that State.

Commentary

(1) Article 17 deals with a second case of derived re-
sponsibility, the exercise of direction and control by one 
State over the commission of an internationally wrong-
ful act by another. Under article 16, a State providing 
aid or assistance with a view to the commission of an 
internationally wrongful act incurs international respon-
sibility only to the extent of the aid or assistance given. 
By contrast, a State which directs and controls another in 
the commission of an internationally wrongful act is re-
sponsible for the act itself, since it controlled and directed 
the act in its entirety.

(2) Some examples of international responsibility flow-
ing from the exercise of direction and control over the 
commission of a wrongful act by another State are now 
largely of historical significance. International depend-
ency relationships such as “suzerainty” or “protectorate” 
warranted treating the dominant State as internation-
ally responsible for conduct formally attributable to the 
dependent State. For example, in Rights of Nationals of 
the United States of America in Morocco,287 France com-
menced proceedings under the Optional Clause in respect 
of a dispute concerning the rights of United States na-
tionals in Morocco under French protectorate. The United 
States objected that any eventual judgment might not be 
considered as binding upon Morocco, which was not a 
party to the proceedings. France confirmed that it was 
acting both in its own name and as the protecting power 
over Morocco, with the result that the Court’s judgment 
would be binding both on France and on Morocco,288 and 
the case proceeded on that basis.289 The Court’s judgment 
concerned questions of the responsibility of France in re-
spect of the conduct of Morocco which were raised both 
by the application and by the United States counterclaim.

(3) With the developments in international relations 
since 1945, and in particular the process of decoloniza-
tion, older dependency relationships have been terminat-
ed. Such links do not involve any legal right to direction 
or control on the part of the representing State. In cases 
of representation, the represented entity remains respon-
sible for its own international obligations, even though 
diplomatic communications may be channelled through 
another State. The representing State in such cases does 
not, merely because it is the channel through which com-
munications pass, assume any responsibility for their con-
tent. This is not in contradiction to the British Claims in 
the Spanish Zone of Morocco arbitration, which affirmed 
that “the responsibility of the protecting State … proceeds 
… from the fact that the protecting State alone represents 

287 Rights of Nationals of the United States of America in Morocco 
(see footnote 108 above), p. 176.

288 Ibid., I.C.J. Pleadings, vol. I, p. 235; and vol. II, pp. 431–433; 
the United States thereupon withdrew its preliminary objection: ibid., 
p. 434. 

289 See Rights of Nationals of the United States of America in 
Morocco (footnote 108 above), p. 179. 

the protected territory in its international relations”,290 
and that the protecting State is answerable “in place of 
the protected State”.291 The principal concern in the ar-
bitration was to ensure that, in the case of a protectorate 
which put an end to direct international relations by the 
protected State, international responsibility for wrongful 
acts committed by the protected State was not erased to 
the detriment of third States injured by the wrongful con-
duct. The acceptance by the protecting State of the obliga-
tion to answer in place of the protected State was viewed 
as an appropriate means of avoiding that danger.292 The 
justification for such an acceptance was not based on the 
relationship of “representation” as such but on the fact 
that the protecting State was in virtually total control over 
the protected State. It was not merely acting as a channel 
of communication.

(4) Other relationships of dependency, such as depend-
ent territories, fall entirely outside the scope of article 17, 
which is concerned only with the responsibility of one 
State for the conduct of another State. In most relation-
ships of dependency between one territory and another, 
the dependent territory, even if it may possess some in-
ternational personality, is not a State. Even in cases where 
a component unit of a federal State enters into treaties or 
other international legal relations in its own right, and not 
by delegation from the federal State, the component unit 
is not itself a State in international law. So far as State 
responsibility is concerned, the position of federal States 
is no different from that of any other State: the normal 
principles specified in articles 4 to 9 of the draft articles 
apply, and the federal State is internationally responsible 
for the conduct of its component units even though that 
conduct falls within their own local control under the fed-
eral constitution.293

(5) Nonetheless, instances exist or can be envisaged 
where one State exercises the power to direct and control 
the activities of another State, whether by treaty or as a 
result of a military occupation or for some other reason. 
For example, during the belligerent occupation of Italy by 
Germany in the Second World War, it was generally ac-
knowledged that the Italian police in Rome operated un-
der the control of the occupying Power. Thus, the protest 
by the Holy See in respect of wrongful acts committed by 
Italian police who forcibly entered the Basilica of St. Paul 
in Rome in February 1944 asserted the responsibility of 
the German authorities.294 In such cases the occupying 
State is responsible for acts of the occupied State which it 
directs and controls.

(6) Article 17 is limited to cases where a dominant State 
actually directs and controls conduct which is a breach of 
an international obligation of the dependent State. Interna-
tional tribunals have consistently refused to infer respon-
sibility on the part of a dominant State merely because 

290 British Claims in the Spanish Zone of Morocco (see footnote 44 
above), p. 649.

291 Ibid., p. 648.
292 Ibid.
293 See, e.g., LaGrand, Provisional Measures (footnote 91 above).
294 See R. Ago, “L’occupazione bellica di Roma e il Trattato  

lateranense”, Comunicazioni e Studi (Milan, Giuffrè, 1945), vol. II, 
pp. 167–168.
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the latter may have the power to interfere in matters of 
administration internal to a dependent State, if that power 
is not exercised in the particular case. In the Brown case, 
for example, the arbitral tribunal held that the authority of 
Great Britain, as suzerain over the South African Repub-
lic prior to the Boer War, “fell far short of what would be 
required to make her responsible for the wrong inflicted 
upon Brown”.295 It went on to deny that Great Britain 
possessed power to interfere in matters of internal admin-
istration and continued that there was no evidence “that 
Great Britain ever did undertake to interfere in this way”.296 

Accordingly, the relation of suzerainty “did not operate to 
render Great Britain liable for the acts complained of ”. 297 
In the Heirs of the Duc de Guise case, the Franco-Italian 
Conciliation Commission held that Italy was responsible 
for a requisition carried out by Italy in Sicily at a time 
when it was under Allied occupation. Its decision was not 
based on the absence of Allied power to requisition the 
property, or to stop Italy from doing so. Rather, the major-
ity pointed to the absence in fact of any “intermeddling 
on the part of the Commander of the Occupation forces or 
any Allied authority calling for the requisition decrees”.298 
The mere fact that a State may have power to exercise  
direction and control over another State in some field is 
not a sufficient basis for attributing to it any wrongful acts 
of the latter State in that field.299

(7) In the formulation of article 17, the term “controls” 
refers to cases of domination over the commission of 
wrongful conduct and not simply the exercise of oversight, 
still less mere influence or concern. Similarly, the word 
“directs” does not encompass mere incitement or sugges-
tion but rather connotes actual direction of an operative 
kind. Both direction and control must be exercised over 
the wrongful conduct in order for a dominant State to in-
cur responsibility. The choice of the expression, common 
in English, “direction and control”, raised some problems 
in other languages, owing in particular to the ambiguity 
of the term “direction” which may imply, as is the case 
in French, complete power, whereas it does not have this 
implication in English.

(8) Two further conditions attach to responsibility under 
article 17. First, the dominant State is only responsible if 
it has knowledge of the circumstances making the conduct 
of the dependent State wrongful. Secondly, it has to be 
shown that the completed act would have been wrongful 
had it been committed by the directing and controlling 
State itself. This condition is significant in the context 
of bilateral obligations, which are not opposable to the 
directing State. In cases of multilateral obligations and 

295 Robert E. Brown (United States) v. Great Britain, UNRIAA, 
vol. VI (Sales No. 1955.V.3), p. 120, at p. 130 (1923).

296 Ibid., p. 131.
297 Ibid.
298 Heirs of the Duc de Guise (see footnote 115 above). See also, in 

another context, Drozd and Janousek v. France and Spain (footnote 135 
above); see also Iribarne Pérez v. France, Eur. Court H.R., Series A, 
No. 325–C, pp. 62–63, paras. 29–31 (1995).

299 It may be that the fact of the dependence of one State upon anoth-
er is relevant in terms of the burden of proof, since the mere existence 
of a formal State apparatus does not exclude the possibility that control 
was exercised in fact by an occupying Power. Cf. Restitution of House-
hold Effects Belonging to Jews Deported from Hungary (Germany), 
Kammergericht of Berlin, ILR, vol. 44, p. 301, at pp. 340–342 (1965).

especially of obligations to the international community, 
it is of much less significance. The essential principle is 
that a State should not be able to do through another what 
it could not do itself.

(9) As to the responsibility of the directed and control-
led State, the mere fact that it was directed to carry out an 
internationally wrongful act does not constitute an excuse 
under chapter V of Part One. If the conduct in question 
would involve a breach of its international obligations, it is 
incumbent upon it to decline to comply with the direction. 
The defence of “superior orders” does not exist for States 
in international law. This is not to say that the wrongful-
ness of the directed and controlled State’s conduct may 
not be precluded under chapter V, but this will only be so 
if it can show the existence of a circumstance precluding 
wrongfulness, e.g. force majeure. In such a case it is to 
the directing State alone that the injured State must look. 
But as between States, genuine cases of force majeure or 
coercion are exceptional. Conversely, it is no excuse for 
the directing State to show that the directed State was a 
willing or even enthusiastic participant in the internation-
ally wrongful conduct, if in truth the conditions laid down 
in article 17 are met.

Article 18. Coercion of another State

A State which coerces another State to commit an 
act is internationally responsible for that act if:

(a) the act would, but for the coercion, be an inter-
nationally wrongful act of the coerced State; and

(b) the coercing State does so with knowledge of the 
circumstances of the act.

Commentary

(1) The third case of derived responsibility dealt with 
by chapter IV is that of coercion of one State by another. 
Article 18 is concerned with the specific problem of coer-
cion deliberately exercised in order to procure the breach 
of one State’s obligation to a third State. In such cases 
the responsibility of the coercing State with respect to the 
third State derives not from its act of coercion, but rather 
from the wrongful conduct resulting from the action of 
the coerced State. Responsibility for the coercion itself 
is that of the coercing State vis-à-vis the coerced State, 
whereas responsibility under article 18 is the responsibil-
ity of the coercing State vis-à-vis a victim of the coerced 
act, in particular a third State which is injured as a result.

(2) Coercion for the purpose of article 18 has the same 
essential character as force majeure under article 23. 
Nothing less than conduct which forces the will of the 
coerced State will suffice, giving it no effective choice 
but to comply with the wishes of the coercing State. It 
is not sufficient that compliance with the obligation is 
made more difficult or onerous, or that the acting State 
is assisted or directed in its conduct: such questions are 
covered by the preceding articles. Moreover, the coerc-
ing State must coerce the very act which is internationally 
wrongful. It is not enough that the consequences of the 
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coerced act merely make it more difficult for the coerced 
State to comply with the obligation.

(3) Though coercion for the purpose of article 18 is 
narrowly defined, it is not limited to unlawful coercion.300 
As a practical matter, most cases of coercion meeting the 
requirements of the article will be unlawful, e.g. because 
they involve a threat or use of force contrary to the Char-
ter of the United Nations, or because they involve inter-
vention, i.e. coercive interference, in the affairs of another 
State. Such is also the case with countermeasures. They 
may have a coercive character, but as is made clear in 
article 49, their function is to induce a wrongdoing State 
to comply with obligations of cessation and reparation to-
wards the State taking the countermeasures, not to coerce 
that State to violate obligations to third States.301 How- 
ever, coercion could possibly take other forms, e.g. seri-
ous economic pressure, provided that it is such as to de-
prive the coerced State of any possibility of conforming 
with the obligation breached.

(4) The equation of coercion with force majeure means 
that in most cases where article 18 is applicable, the re-
sponsibility of the coerced State will be precluded vis-à-
vis the injured third State. This is reflected in the phrase 
“but for the coercion” in subparagraph (a) of article 18. 
Coercion amounting to force majeure may be the reason 
why the wrongfulness of an act is precluded vis-à-vis the 
coerced State. Therefore, the act is not described as an 
internationally wrongful act in the opening clause of the 
article, as is done in articles 16 and 17, where no compa-
rable circumstance would preclude the wrongfulness of 
the act of the assisted or controlled State. But there is no 
reason why the wrongfulness of that act should be pre-
cluded vis-à-vis the coercing State. On the contrary, if the 
coercing State cannot be held responsible for the act in 
question, the injured State may have no redress at all.

(5) It is a further requirement for responsibility under 
article 18 that the coercing State must be aware of the 
circumstances which would, but for the coercion, have 
entailed the wrongfulness of the coerced State’s conduct. 
The reference to “circumstances” in subparagraph (b) is 
understood as reference to the factual situation rather than 
to the coercing State’s judgement of the legality of the act. 
This point is clarified by the phrase “circumstances of the 
act”. Hence, while ignorance of the law is no excuse, ig-
norance of the facts is material in determining the respon-
sibility of the coercing State.

(6) A State which sets out to procure by coercion a 
breach of another State’s obligations to a third State 
will be held responsible to the third State for the conse- 
quences, regardless of whether the coercing State is also 
bound by the obligation in question. Otherwise, the in-
jured State would potentially be deprived of any redress, 
because the acting State may be able to rely on force ma-
jeure as a circumstance precluding wrongfulness. Article 
18 thus differs from articles 16 and 17 in that it does not 
allow for an exemption from responsibility for the act of 

300 P. Reuter, Introduction to the Law of Treaties, 2nd rev. ed. 
(London, Kegan Paul International, 1995), paras. 271–274.

�01 See article 49, para. 2, and commentary.

the coerced State in circumstances where the coercing 
State is not itself bound by the obligation in question.

(7) State practice lends support to the principle that a 
State bears responsibility for the internationally wrongful 
conduct of another State which it coerces. In the Romano-
Americana case, the claim of the United States Govern-
ment in respect of the destruction of certain oil storage 
and other facilities owned by a United States company on 
the orders of the Government of Romania during the First 
World War was originally addressed to the British Govern-
ment. At the time the facilities were destroyed, Romania 
was at war with Germany, which was preparing to invade 
the country, and the United States claimed that the Roma-
nian authorities had been “compelled” by Great Britain to 
take the measures in question. In support of its claim, the 
United States Government argued that the circumstances 
of the case revealed “a situation where a strong belligerent 
for a purpose primarily its own arising from its defensive 
requirements at sea, compelled a weaker Ally to acquiesce 
in an operation which it carried out on the territory of that 
Ally”.302 The British Government denied responsibility, 
asserting that its influence over the conduct of the Roma-
nian authorities “did not in any way go beyond the limits 
of persuasion and good counsel as between governments 
associated in a common cause”.303 The point of disagree-
ment between the Governments of the United States and 
of Great Britain was not as to the responsibility of a State 
for the conduct of another State which it has coerced, but 
rather the existence of “compulsion” in the particular 
circumstances of the case.304

Article 19. Effect of this chapter

This chapter is without prejudice to the internation-
al responsibility, under other provisions of these arti-
cles, of the State which commits the act in question, or 
of any other State.

Commentary

(1) Article 19 serves three purposes. First, it preserves 
the responsibility of the State which has committed the 
internationally wrongful act, albeit with the aid or assist-
ance, under the direction and control or subject to the co-
ercion of another State. It recognizes that the attribution 
of international responsibility to an assisting, directing or 
coercing State does not preclude the responsibility of the 
assisted, directed or coerced State.

(2) Secondly, the article makes clear that the provisions 
of chapter IV are without prejudice to any other basis for 
establishing the responsibility of the assisting, directing 
or coercing State under any rule of international law de-
fining particular conduct as wrongful. The phrase “under 

302 Note from the United States Embassy in London, dated 16 Febru-
ary 1925, in Hackworth, op. cit. (footnote 142 above), p. 702.

303 Note from the British Foreign Office dated 5 July 1928, ibid., 
p. 704.

304 For a different example involving the coercion of a breach of con-
tract in circumstances amounting to a denial of justice, see C. L. Bouvé, 
“Russia’s liability in tort for Persia’s breach of contract”, AJIL, vol. 6, 
No. 2 (April 1912), p. 389.
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other provisions of these articles” is a reference, inter 
alia, to article 23 (Force majeure), which might affect the 
question of responsibility. The phrase also draws attention 
to the fact that other provisions of the draft articles may 
be relevant to the State committing the act in question, 
and that chapter IV in no way precludes the issue of its 
responsibility in that regard. 

(3) Thirdly, article 19 preserves the responsibility “of 
any other State” to whom the internationally wrongful 
conduct might also be attributable under other provisions 
of the articles. 

(4) Thus, article 19 is intended to avoid any contrary in-
ference in respect of responsibility which may arise from 
primary rules, precluding certain forms of assistance, or 
from acts otherwise attributable to any State under chap- 
ter II. The article covers both the implicated and the acting 
State. It makes it clear that chapter IV is concerned only 
with situations in which the act which lies at the origin 
of the wrong is an act committed by one State and not by 
the other. If both States commit the act, then that situation 
would fall within the realm of co-perpetrators, dealt with 
in chapter II.

ChapTer V

CIrCUMSTaNCeS preCLUDING 
WrONGFULNeSS

Commentary

(1) Chapter V sets out six circumstances precluding the 
wrongfulness of conduct that would otherwise not be in 
conformity with the international obligations of the State 
concerned. The existence in a given case of a circumstance 
precluding wrongfulness in accordance with this chapter 
provides a shield against an otherwise well-founded claim 
for the breach of an international obligation. The six cir-
cumstances are: consent (art. 20), self-defence (art. 21), 
countermeasures (art. 22), force majeure (art. 23), dis-
tress (art. 24) and necessity (art. 25). article 26 makes it 
clear that none of these circumstances can be relied on if 
to do so would conflict with a peremptory norm of gen-
eral international law. article 27 deals with certain conse-
quences of the invocation of one of these circumstances.

(2) Consistent with the approach of the present arti-
cles, the circumstances precluding wrongfulness set out 
in chapter V are of general application. Unless otherwise 
provided,305 they apply to any internationally wrongful 
act whether it involves the breach by a State of an obliga-
tion arising under a rule of general international law, a 
treaty, a unilateral act or from any other source. They do 
not annul or terminate the obligation; rather they provide 
a justification or excuse for non-performance while the 
circumstance in question subsists. This was emphasized 
by ICJ in the Gabčíkovo-Nagymaros Project case. hunga-
ry sought to argue that the wrongfulness of its conduct in 
discontinuing work on the project in breach of its obliga-

305 For example, by a treaty to the contrary, which would constitute a 
lex specialis under article 55.

tions under the Treaty on the Construction and Operation 
of the Gabčíkovo-Nagymaros Barrage System was pre-
cluded by necessity. In dealing with the hungarian plea, 
the Court said: 

The state of necessity claimed by hungary—supposing it to have been 
established—thus could not permit of the conclusion that ... it had acted 
in accordance with its obligations under the 1977 Treaty or that those 
obligations had ceased to be binding upon it. It would only permit the 
affirmation that, under the circumstances, hungary would not incur 
international responsibility by acting as it did.�06

Thus a distinction must be drawn between the effect of 
circumstances precluding wrongfulness and the termina-
tion of the obligation itself. The circumstances in chap- 
ter V operate as a shield rather than a sword. as Fitzmau-
rice noted, where one of the circumstances precluding 
wrongfulness applies, “the non-performance is not only 
justified, but ‘looks towards’ a resumption of performance 
so soon as the factors causing and justifying the non-per-
formance are no longer present”.307

(3) This distinction emerges clearly from the decisions 
of international tribunals. In the “Rainbow Warrior” ar-
bitration, the tribunal held that both the law of treaties 
and the law of State responsibility had to be applied, the 
former to determine whether the treaty was still in force, 
the latter to determine what the consequences were of 
any breach of the treaty while it was in force, including 
the question whether the wrongfulness of the conduct in 
question was precluded.308 In the Gabčíkovo-Nagymaros 
Project case, the Court noted that:

[e]ven if a state of necessity is found to exist, it is not a ground for the 
termination of a treaty. It may only be invoked to exonerate from its 
responsibility a State which has failed to implement a treaty. even if 
found justified, it does not terminate a Treaty; the Treaty may be inef-
fective as long as the condition of necessity continues to exist; it may in 
fact be dormant, but—unless the parties by mutual agreement terminate 
the treaty—it continues to exist. as soon as the state of necessity ceases 
to exist, the duty to comply with treaty obligations revives.�09

(4) While the same facts may amount, for example, to 
force majeure under article 23 and to a supervening im-
possibility of performance under article 61 of the 1969 
Vienna Convention, the two are distinct. Force majeure 
justifies non-performance of the obligation for so long as 
the circumstance exists; supervening impossibility justi-
fies the termination of the treaty or its suspension in ac-
cordance with the conditions laid down in article 61. The 
former operates in respect of the particular obligation, the 
latter with respect to the treaty which is the source of that 
obligation. Just as the scope of application of the two doc-
trines is different, so is their mode of application. Force 
majeure excuses non-performance for the time being, but 
a treaty is not automatically terminated by supervening 
impossibility: at least one of the parties must decide to 
terminate it.

(5) The concept of circumstances precluding wrong-
fulness may be traced to the work of the preparatory 

306 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 39, 
para. 48.

307 Yearbook … 1959, vol. II, p. 41, document a/CN.4/120.
308 “Rainbow Warrior” (see footnote 46 above), pp. 251–252, 

para. 75.
309 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63, 

para. 101; see also page 38, para. 47.
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Committee of the 1930 Hague Conference. Among its 
Bases of discussion,310 it listed two “[c]ircumstances un-
der which States can decline their responsibility”, self-de-
fence and reprisals.311 It considered that the extent of a 
State’s responsibility in the context of diplomatic protec-
tion could also be affected by the “provocative attitude” 
adopted by the injured person (Basis of discussion No. 
19) and that a State could not be held responsible for dam-
age caused by its armed forces “in the suppression of an 
insurrection, riot or other disturbance” (Basis of discus-
sion No. 21). However, these issues were not taken to any 
conclusion.

(6) The category of circumstances precluding wrongful-
ness was developed by ILC in its work on international re-
sponsibility for injuries to aliens312 and the performance 
of treaties.313 In the event, the subject of excuses for the 
non-performance of treaties was not included within the 
scope of the 1969 Vienna Convention.314 It is a matter for 
the law on State responsibility.

(7) Circumstances precluding wrongfulness are to be 
distinguished from other arguments which may have the 
effect of allowing a State to avoid responsibility. They 
have nothing to do with questions of the jurisdiction of 
a court or tribunal over a dispute or the admissibility of a 
claim. They are to be distinguished from the constituent 
requirements of the obligation, i.e. those elements which 
have to exist for the issue of wrongfulness to arise in the 
first place and which are in principle specified by the ob-
ligation itself. In this sense the circumstances precluding 
wrongfulness operate like defences or excuses in internal 
legal systems, and the circumstances identified in chap-
ter V are recognized by many legal systems, often under 
the same designation.315 On the other hand, there is no 
common approach to these circumstances in internal law, 
and the conditions and limitations in chapter V have been 
developed independently.

(8) Just as the articles do not deal with questions of the 
jurisdiction of courts or tribunals, so they do not deal with 
issues of evidence or the burden of proof. In a bilateral 
dispute over State responsibility, the onus of establish-
ing responsibility lies in principle on the claimant State. 
Where conduct in conflict with an international obligation 
is attributable to a State and that State seeks to avoid its 
responsibility by relying on a circumstance under chapter 
V, however, the position changes and the onus lies on that 
State to justify or excuse its conduct. Indeed, it is often the 
case that only that State is fully aware of the facts which 
might excuse its non-performance.

310 Yearbook ... 1956, vol. II, pp. 219–225, document A/CN.4/96.
311 Ibid., pp. 224–225. Issues raised by the Calvo clause and the 

exhaustion of local remedies were dealt with under the same heading.
312 Yearbook ... 1958, vol. II, p. 72. For the discussion of the 

circumstances by Special Rapporteur García Amador, see his first re-
port on State responsibility, Yearbook ... 1956, vol. II, pp. 203–209, 
document A/CN.4/96, and his third report on State responsibility, 
Yearbook ... 1958, vol. II, pp. 50–55, document A/CN.4/111.

313 See the fourth report on the law of treaties of Special Rappor-
teur Fitzmaurice (footnote 307 above), pp. 44–47, and his comments, 
ibid., pp. 63–74.

314 See article 73 of the Convention.
315 See the comparative review by C. von Bar, The Common Euro- 

pean Law of Torts (Oxford University Press, 2000), vol. 2, pp. 499–
592. 

(9) Chapter V sets out the circumstances precluding 
wrongfulness presently recognized under general inter-
national law.316 Certain other candidates have been ex-
cluded. For example, the exception of non-performance 
(exceptio inadimpleti contractus) is best seen as a specific 
feature of certain mutual or synallagmatic obligations and 
not a circumstance precluding wrongfulness.317 The prin-
ciple that a State may not benefit from its own wrongful 
act is capable of generating consequences in the field of 
State responsibility but it is rather a general principle than 
a specific circumstance precluding wrongfulness.318 The 
so-called “clean hands” doctrine has been invoked princi-
pally in the context of the admissibility of claims before 
international courts and tribunals, though rarely applied. 
It also does not need to be included here.319

Article 20. Consent

Valid consent by a State to the commission of a 
given act by another State precludes the wrongfulness 
of that act in relation to the former State to the extent 
that the act remains within the limits of that consent.

Commentary

(1) Article 20 reflects the basic international law princi-
ple of consent in the particular context of Part One. In ac-
cordance with this principle, consent by a State to particu-
lar conduct by another State precludes the wrongfulness 
of that act in relation to the consenting State, provided the 
consent is valid and to the extent that the conduct remains 
within the limits of the consent given.

(2) It is a daily occurrence that States consent to con-
duct of other States which, without such consent, would 
constitute a breach of an international obligation. Simple 
examples include transit through the airspace or internal 
waters of a State, the location of facilities on its terri-
tory or the conduct of official investigations or inquiries 
there. But a distinction must be drawn between consent in 
relation to a particular situation or a particular course of 

316 For the effect of contribution to the injury by the injured State or 
other person or entity, see article 39 and commentary. This does not pre-
clude wrongfulness but is relevant in determining the extent and form 
of reparation. 

317 Cf. Diversion of Water from the Meuse, Judgment, 1937, P.C.I.J., 
Series A/B, No. 70, p. 4, especially at pp. 50 and 77. See also the 
fourth report on the law of treaties of Special Rapporteur Fitzmaurice 
(footnote 307 above), pp. 43–47; D. W. Greig, “Reciprocity, proportion-
ality and the law of treaties”, Virginia Journal of International Law, 
vol. 34 (1994), p. 295; and for a comparative review, G. H. Treitel, 
Remedies for Breach of Contract: A Comparative Account (Oxford, 
Clarendon Press, 1988), pp. 245–317. For the relationship between the 
exception of non-performance and countermeasures, see below, para- 
graph (5) of commentary to Part Three, chap. II.

318 See, e.g., Factory at Chorzów, Jurisdiction (footnote 34 above),
p. 31; cf. Gabčíkovo-Nagymaros Project (footnote 27 above), p. 67, 
para. 110. 

319 See J. J. A. Salmon, “Des ‘mains propres’ comme condition 
de recevabilité des réclamations internationales”, Annuaire français 
de droit international, vol. 10 (1964), p. 225; A. Miaja de la Muela, 
“Le rôle de la condition des mains propres de la personne lésée dans 
les réclamations devant les tribunaux internationaux”, Mélanges offerts 
à Juraj Andrassy (The Hague, Martinus Nijhoff, 1968), p. 189, and 
the dissenting opinion of Judge Schwebel in Military and Paramilitary 
Activities in and against Nicaragua (footnote 36 above), pp. 392–394.
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conduct, and consent in relation to the underlying obliga-
tion itself. In the case of a bilateral treaty, the States parties 
can at any time agree to terminate or suspend the treaty, 
in which case obligations arising from the treaty will be 
terminated or suspended accordingly.320 But quite apart 
from that possibility, States have the right to dispense with 
the performance of an obligation owed to them individu-
ally, or generally to permit conduct to occur which (ab-
sent such permission) would be unlawful so far as they are 
concerned. In such cases, the primary obligation contin-
ues to govern the relations between the two States, but it is 
displaced on the particular occasion or for the purposes of 
the particular conduct by reason of the consent given.

(3) Consent to the commission of otherwise wrongful 
conduct may be given by a State in advance or even at the 
time it is occurring. By contrast, cases of consent given 
after the conduct has occurred are a form of waiver or 
acquiescence, leading to loss of the right to invoke 
responsibility. This is dealt with in article 45.

(4) In order to preclude wrongfulness, consent dispens-
ing with the performance of an obligation in a particular 
case must be “valid”. Whether consent has been validly 
given is a matter addressed by international law rules 
outside the framework of State responsibility. Issues in-
clude whether the agent or person who gave the consent 
was authorized to do so on behalf of the State (and if not, 
whether the lack of that authority was known or ought 
to have been known to the acting State), or whether the 
consent was vitiated by coercion or some other factor.321 
Indeed there may be a question whether the State could 
validly consent at all. The reference to a “valid consent” 
in article 20 highlights the need to consider these issues 
in certain cases.

(5) Whether a particular person or entity had the author-
ity to grant consent in a given case is a separate question 
from whether the conduct of that person or entity was at-
tributable to the State for the purposes of chapter II. For 
example, the issue has arisen whether consent expressed 
by a regional authority could legitimize the sending of 
foreign troops into the territory of a State, or whether such 
consent could only be given by the central Government, 
and such questions are not resolved by saying that the acts 
of the regional authority are attributable to the State under 
article 4.322 In other cases, the “legitimacy” of the Gov-
ernment which has given the consent has been questioned. 
Sometimes the validity of consent has been questioned 
because the consent was expressed in violation of rele-
vant provisions of the State’s internal law. These questions 
depend on the rules of international law relating to the 

320 1969 Vienna Convention, art. 54 (b).
321 See, e.g., the issue of Austrian consent to the Anschluss of 

1938, dealt with by the Nuremberg Tribunal. The tribunal denied 
that Austrian consent had been given; even if it had, it would have 
been coerced and did not excuse the annexation. See “International 
Military Tribunal (Nuremberg), judgment and sentences October 1, 1946: 
judgment”, reprinted in AJIL, vol. 41, No. 1 (January 1947) p. 172, at 
pp. 192–194.

322 This issue arose with respect to the dispatch of Belgian troops 
to the Republic of the Congo in 1960. See Official Records of the 
Security Council, Fifteenth Year, 873rd meeting, 13–14 July 1960, 
particularly the statement of the representative of Belgium, paras. 186–
188 and 209.

expression of the will of the State, as well as rules of in-
ternal law to which, in certain cases, international law re-
fers. 

(6) Who has authority to consent to a departure from 
a particular rule may depend on the rule. It is one thing 
to consent to a search of embassy premises, another to 
the establishment of a military base on the territory of a 
State. Different officials or agencies may have authority 
in different contexts, in accordance with the arrangements 
made by each State and general principles of actual and 
ostensible authority. But in any case, certain modalities 
need to be observed for consent to be considered valid. 
Consent must be freely given and clearly established. It 
must be actually expressed by the State rather than merely 
presumed on the basis that the State would have consented 
if it had been asked. Consent may be vitiated by error, 
fraud, corruption or coercion. In this respect, the princi-
ples concerning the validity of consent to treaties provide 
relevant guidance.

(7) Apart from drawing attention to prerequisites to a 
valid consent, including issues of the authority to consent, 
the requirement for consent to be valid serves a further 
function. It points to the existence of cases in which con-
sent may not be validly given at all. This question is dis-
cussed in relation to article 26 (compliance with peremp-
tory norms), which applies to chapter V as a whole.323

(8) Examples of consent given by a State which has the 
effect of rendering certain conduct lawful include com-
missions of inquiry sitting on the territory of another 
State, the exercise of jurisdiction over visiting forces, 
humanitarian relief and rescue operations and the arrest 
or detention of persons on foreign territory. In the Savar-
kar case, the arbitral tribunal considered that the arrest 
of Savarkar was not a violation of French sovereignty as 
France had implicitly consented to the arrest through the 
conduct of its gendarme, who aided the British authorities 
in the arrest.324 In considering the application of article 
20 to such cases it may be necessary to have regard to 
the relevant primary rule. For example, only the head of 
a diplomatic mission can consent to the receiving State’s 
entering the premises of the mission.325

(9) Article 20 is concerned with the relations between 
the two States in question. In circumstances where the 
consent of a number of States is required, the consent 
of one State will not preclude wrongfulness in relation 
to another.326 Furthermore, where consent is relied on to 

323 See paragraph (6) of the commentary to article 26.
324 UNRIAA, vol. XI (Sales No. 61.V.4), p. 243, at pp. 252–255 

(1911). 
325 Vienna Convention on Diplomatic Relations, art. 22, para. 1. 
326 Austrian consent to the proposed customs union of 1931 would 

not have precluded its wrongfulness in regard of the obligation to 
respect Austrian independence owed by Germany to all the parties 
to the Treaty of Peace between the Allied and Associated Powers and 
Germany (Treaty of Versailles). Likewise, Germany’s consent would 
not have precluded the wrongfulness of the customs union in respect 
of the obligation of the maintenance of its complete independence 
imposed on Austria by the Treaty of Peace between the Allied and 
Associated Powers and Austria (Peace Treaty of Saint-Germain-en-
Laye). See Customs Régime between Germany and Austria, Advisory 
Opinion, 1931, P.C.I.J., Series A/B, No. 41, p. 37, at pp. 46 and 49.
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preclude wrongfulness, it will be necessary to show that 
the conduct fell within the limits of the consent. Con-
sent to overflight by commercial aircraft of another State 
would not preclude the wrongfulness of overflight by air-
craft transporting troops and military equipment. Consent 
to the stationing of foreign troops for a specific period 
would not preclude the wrongfulness of the stationing of 
such troops beyond that period.327 These limitations are 
indicated by the words “given act” in article 20 as well as 
by the phrase “within the limits of that consent”.

(10) Article 20 envisages only the consent of States to 
conduct otherwise in breach of an international obliga-
tion. International law may also take into account the 
consent of non-State entities such as corporations or pri-
vate persons. The extent to which investors can waive the 
rules of diplomatic protection by agreement in advance 
has long been controversial, but under the Convention 
on the Settlement of Investment Disputes between States 
and Nationals of other States (art. 27, para. 1), consent 
by an investor to arbitration under the Convention has the 
effect of suspending the right of diplomatic protection 
by the investor’s national State. The rights conferred by 
international human rights treaties cannot be waived by 
their beneficiaries, but the individual’s free consent may 
be relevant to their application.328 In these cases the par-
ticular rule of international law itself allows for the con-
sent in question and deals with its effect. By contrast, ar- 
ticle 20 states a general principle so far as enjoyment of 
the rights and performance of the obligations of States are 
concerned.

Article 21. Self-defence

The wrongfulness of an act of a State is precluded 
if the act constitutes a lawful measure of self-defence 
taken in conformity with the Charter of the United 
Nations.

Commentary

(1) The existence of a general principle admitting self-
defence as an exception to the prohibition against the use 
of force in international relations is undisputed. Article 51 
of the Charter of the United Nations preserves a State’s 
“inherent right” of self-defence in the face of an armed 
attack and forms part of the definition of the obligation 
to refrain from the threat or use of force laid down in Ar- 
ticle 2, paragraph 4. Thus, a State exercising its inherent 
right of self-defence as referred to in Article 51 of the 
Charter is not, even potentially, in breach of Article 2, para- 
graph 4.329

327 The non-observance of a condition placed on the consent will 
not necessarily take conduct outside of the limits of the consent. For 
example, consent to a visiting force on the territory of a State may be 
subject to a requirement to pay rent for the use of facilities. While the 
non-payment of the rent would no doubt be a wrongful act, it would not 
transform the visiting force into an army of occupation.

328 See, e.g., International Covenant on Civil and Political Rights, 
arts. 7; 8, para. 3; 14, para. 3 (g); and 23, para. 3.

329 Cf. Legality of the Threat or Use of Nuclear Weapons (footnote 
54 above), p. 244, para. 38, and p. 263, para. 96, emphasizing the law-
fulness of the use of force in self-defence.

(2) Self-defence may justify non-performance of certain 
obligations other than that under Article 2, paragraph 4, 
of the Charter of the United Nations, provided that such 
non-performance is related to the breach of that provision. 
Traditional international law dealt with these problems by 
instituting a separate legal regime of war, defining the 
scope of belligerent rights and suspending most treaties 
in force between the belligerents on the outbreak of war.330 
In the Charter period, declarations of war are exceptional 
and military actions proclaimed as self-defence by one 
or both parties occur between States formally at “peace” 
with each other.331 The 1969 Vienna Convention leaves 
such issues to one side by providing in article 73 that the 
Convention does not prejudice “any question that may 
arise in regard to a treaty ... from the outbreak of hostili-
ties between States”.

(3) This is not to say that self-defence precludes the 
wrongfulness of conduct in all cases or with respect to all 
obligations. Examples relate to international humanitarian 
law and human rights obligations. The Geneva Conven-
tions for the protection of war victims of 12 August 1949 
and the Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the protection of victims 
of international armed conflicts (Protocol I) apply equally 
to all the parties in an international armed conflict, and 
the same is true of customary international humanitarian 
law.332 Human rights treaties contain derogation provi-
sions for times of public emergency, including actions 
taken in self-defence. As to obligations under internation-
al humanitarian law and in relation to non-derogable hu-
man rights provisions, self-defence does not preclude the 
wrongfulness of conduct. 

(4) ICJ in its advisory opinion on the Legality of the 
Threat or Use of Nuclear Weapons provided some guid-
ance on this question. One issue before the Court was 
whether a use of nuclear weapons would necessarily be a 
breach of environmental obligations because of the mas-
sive and long-term damage such weapons can cause. The 
Court said:

[T]he issue is not whether the treaties relating to the protection of 
the environment are or are not applicable during an armed conflict, 
but rather whether the obligations stemming from these treaties were 
intended to be obligations of total restraint during military conflict. 

The Court does not consider that the treaties in question could have 
intended to deprive a State of the exercise of its right of self-defence 
under international law because of its obligations to protect the envi-
ronment. Nonetheless, States must take environmental considerations 
into account when assessing what is necessary and proportionate in the 
pursuit of legitimate military objectives. Respect for the environment 

330 See further Lord McNair and A. D. Watts, The Legal Effects of 
War, 4th ed. (Cambridge University Press, 1966).

331 In Oil Platforms, Preliminary Objection (see footnote 208 above), 
it was not denied that the 1955 Treaty of Amity, Economic Relations 
and Consular Rights remained in force, despite many actions by United 
States naval forces against the Islamic Republic of Iran. In that case 
both parties agreed that to the extent that any such actions were justified 
by self-defence they would be lawful.

332 As the Court said of the rules of international humanitarian law 
in the advisory opinion on the Legality of the Threat or Use of Nuclear 
Weapons (see footnote 54 above), p. 257, para. 79, “they constitute 
intransgressible principles of international customary law”. On the rela-
tionship between human rights and humanitarian law in time of armed 
conflict, see page 240, para. 25.
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is one of the elements that go to assessing whether an action is in con-
formity with the principles of necessity and proportionality.���

A State acting in self-defence is “totally restrained” by an 
international obligation if that obligation is expressed or 
intended to apply as a definitive constraint even to States 
in armed conflict.334 

(5) The essential effect of article 21 is to preclude the 
wrongfulness of conduct of a State acting in self-defence 
vis-à-vis an attacking State. But there may be effects vis-
à-vis third States in certain circumstances. In its advisory 
opinion on the Legality of the Threat or Use of Nuclear 
Weapons, the Court observed that:

[A]s in the case of the principles of humanitarian law applicable in 
armed conflict, international law leaves no doubt that the principle of 
neutrality, whatever its content, which is of a fundamental character 
similar to that of the humanitarian principles and rules, is applicable 
(subject to the relevant provisions of the United Nations Charter), to 
all international armed conflict, whatever type of weapons might be 
used.���

The law of neutrality distinguishes between conduct as 
against a belligerent and conduct as against a neutral. But 
neutral States are not unaffected by the existence of a state 
of war. Article 21 leaves open all issues of the effect of 
action in self-defence vis-à-vis third States. 

(6) Thus, article 21 reflects the generally accepted posi-
tion that self-defence precludes the wrongfulness of the 
conduct taken within the limits laid down by international 
law. The reference is to action “taken in conformity with 
the Charter of the United Nations”. In addition, the term 
“lawful” implies that the action taken respects those obli-
gations of total restraint applicable in international armed 
conflict, as well as compliance with the requirements of 
proportionality and of necessity inherent in the notion of 
self-defence. Article 21 simply reflects the basic princi-
ple for the purposes of chapter V, leaving questions of the 
extent and application of self-defence to the applicable 
primary rules referred to in the Charter.

Article 22. Countermeasures in respect of 
an internationally wrongful act

The wrongfulness of an act of a State not in con-
formity with an international obligation towards an-
other State is precluded if and to the extent that the act 
constitutes a countermeasure taken against the latter 
State in accordance with chapter II of Part Three.

Commentary

(1) In certain circumstances, the commission by one 
State of an internationally wrongful act may justify anoth-
er State injured by that act in taking non-forcible counter-
measures in order to procure its cessation and to achieve 
reparation for the injury. Article 22 deals with this situ-
ation from the perspective of circumstances precluding 

333 Ibid., p. 242, para. 30.
334 See, e.g., the Convention on the Prohibition of Military or any 

Other Hostile Use of Environmental Modification Techniques.
��� I.C.J. Reports 1996 (see footnote 54 above), p. 261, para. 89.

wrongfulness. Chapter II of Part Three regulates counter-
measures in further detail.

(2) Judicial decisions, State practice and doctrine con-
firm the proposition that countermeasures meeting certain 
substantive and procedural conditions may be legitimate. 
In the Gabčíkovo-Nagymaros Project case, ICJ clearly 
accepted that countermeasures might justify otherwise 
unlawful conduct “taken in response to a previous inter-
national wrongful act of another State and … directed 
against that State”,336 provided certain conditions are met. 
Similar recognition of the legitimacy of measures of this 
kind in certain cases can be found in arbitral decisions, in 
particular the “Naulilaa”,337 “Cysne”,338 and Air Service 
Agreement339 awards.

(3) In the literature concerning countermeasures, ref-
erence is sometimes made to the application of a “sanc-
tion”, or to a “reaction” to a prior internationally wrong-
ful act; historically the more usual terminology was that 
of “legitimate reprisals” or, more generally, measures of 
“self-protection” or “self-help”. The term “sanctions” has 
been used for measures taken in accordance with the con-
stituent instrument of some international organization, in 
particular under Chapter VII of the Charter of the United 
Nations—despite the fact that the Charter uses the term 
“measures”, not “sanctions”. The term “reprisals” is now 
no longer widely used in the present context, because of 
its association with the law of belligerent reprisals involv-
ing the use of force. At least since the Air Service Agree-
ment arbitration,340 the term “countermeasures” has been 
preferred, and it has been adopted for the purposes of the 
present articles. 

(4) Where countermeasures are taken in accordance 
with article 22, the underlying obligation is not suspend-
ed, still less terminated; the wrongfulness of the conduct 
in question is precluded for the time being by reason of its 
character as a countermeasure, but only provided that and 
for so long as the necessary conditions for taking coun-
termeasures are satisfied. These conditions are set out 
in Part Three, chapter II, to which article 22 refers. As a 
response to internationally wrongful conduct of another 
State, countermeasures may be justified only in relation to 
that State. This is emphasized by the phrases “if and to the 
extent” and “countermeasures taken against” the respon-
sible State. An act directed against a third State would not 
fit this definition and could not be justified as a coun-
termeasure. On the other hand, indirect or consequential 
effects of countermeasures on third parties, which do not 
involve an independent breach of any obligation to those 
third parties, will not take a countermeasure outside the 
scope of article 22.

(5) Countermeasures may only preclude wrongfulness 
in the relations between an injured State and the State 
which has committed the internationally wrongful act. 

336 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55, 
para. 83. 

337 Portuguese Colonies case (Naulilaa incident), UNRIAA, 
vol. II (Sales No. 1949.V.1), p. 1011, at pp. 1025–1026 (1928). 

338 Ibid., p. 1035, at p. 1052 (1930).
339 Air Service Agreement (see footnote 28 above).
��0 Ibid., especially pp. 443–446, paras. 80–98. 
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The principle is clearly expressed in the “Cysne” case, 
where the tribunal stressed that:

reprisals, which constitute an act in principle contrary to the law of 
nations, are defensible only insofar as they were provoked by some 
other act likewise contrary to that law. Only reprisals taken against the 
provoking State are permissible. Admittedly, it can happen that legiti-
mate reprisals taken against an offending State may affect the nationals 
of an innocent State. But that would be an indirect and unintentional 
consequence which, in practice, the injured State will always endeavour 
to avoid or to limit as far as possible.��1 

Accordingly, the wrongfulness of Germany’s conduct vis-
à-vis Portugal was not precluded. Since it involved the use 
of armed force, this decision concerned belligerent repris-
als rather than countermeasures in the sense of article 22. 
But the same principle applies to countermeasures, as the 
Court confirmed in the Gabčíkovo-Nagymaros Project 
case when it stressed that the measure in question must be 
“directed against” the responsible State.342

(6) If article 22 had stood alone, it would have been nec-
essary to spell out other conditions for the legitimacy of 
countermeasures, including in particular the requirement 
of proportionality, the temporary or reversible character 
of countermeasures and the status of certain fundamen-
tal obligations which may not be subject to countermeas-
ures. Since these conditions are dealt with in Part Three, 
chapter II, it is sufficient to make a cross reference to 
them here. Article 22 covers any action which qualifies 
as a countermeasure in accordance with those conditions. 
One issue is whether countermeasures may be taken by 
third States which are not themselves individually injured 
by the internationally wrongful act in question, although 
they are owed the obligation which has been breached.343 
For example, in the case of an obligation owed to the in-
ternational community as a whole ICJ has affirmed that 
all States have a legal interest in compliance.344 Arti- 
cle 54 leaves open the question whether any State may 
take measures to ensure compliance with certain interna-
tional obligations in the general interest as distinct from 
its own individual interest as an injured State. While ar-
ticle 22 does not cover measures taken in such a case to 
the extent that these do not qualify as countermeasures, 
neither does it exclude that possibility.

Article 23. Force majeure

1. The wrongfulness of an act of a State not in con-
formity with an international obligation of that State 
is precluded if the act is due to force majeure, that is 
the occurrence of an irresistible force or of an unfore-
seen event, beyond the control of the State, making it 
materially impossible in the circumstances to perform 
the obligation.

2. Paragraph 1 does not apply if:

341 “Cysne” (see footnote 338 above), pp. 1056–1057.
342 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55, 

para. 83.
343 For the distinction between injured States and other States 

entitled to invoke State responsibility, see articles 42 and 48 and 
commentaries. 

344 Barcelona Traction (see footnote 25 above), p. 32, para. 33. 

(a) the situation of force majeure is due, either alone 
or in combination with other factors, to the conduct of 
the State invoking it; or

(b) the State has assumed the risk of that situation 
occurring.

Commentary

(1) Force majeure is quite often invoked as a ground 
for precluding the wrongfulness of an act of a State.345 It 
involves a situation where the State in question is in ef-
fect compelled to act in a manner not in conformity with 
the requirements of an international obligation incumbent 
upon it. Force majeure differs from a situation of distress 
(art. 24) or necessity (art. 25) because the conduct of the 
State which would otherwise be internationally wrong-
ful is involuntary or at least involves no element of free 
choice.

(2) A situation of force majeure precluding wrongful-
ness only arises where three elements are met: (a) the act 
in question must be brought about by an irresistible force 
or an unforeseen event; (b) which is beyond the control 
of the State concerned; and (c) which makes it materi-
ally impossible in the circumstances to perform the ob-
ligation. The adjective “irresistible” qualifying the word 
“force” emphasizes that there must be a constraint which 
the State was unable to avoid or oppose by its own means. 
To have been “unforeseen” the event must have been nei-
ther foreseen nor of an easily foreseeable kind. Further the 
“irresistible force” or “unforeseen event” must be caus-
ally linked to the situation of material impossibility, as 
indicated by the words “due to force majeure … making 
it materially impossible”. Subject to paragraph 2, where 
these elements are met, the wrongfulness of the State’s 
conduct is precluded for so long as the situation of force 
majeure subsists.

(3) Material impossibility of performance giving rise to 
force majeure may be due to a natural or physical event 
(e.g. stress of weather which may divert State aircraft 
into the territory of another State, earthquakes, floods or 
drought) or to human intervention (e.g. loss of control over 
a portion of the State’s territory as a result of an insurrec-
tion or devastation of an area by military operations car-
ried out by a third State), or some combination of the two. 
Certain situations of duress or coercion involving force 
imposed on the State may also amount to force majeure if 
they meet the various requirements of article 23. In par-
ticular, the situation must be irresistible, so that the State 
concerned has no real possibility of escaping its effects. 
Force majeure does not include circumstances in which 
performance of an obligation has become more difficult, 
for example due to some political or economic crisis. Nor 
does it cover situations brought about by the neglect or 

345 “‘Force majeure’ and ‘fortuitous event’ as circumstances 
precluding wrongfulness: survey of State practice, international judicial 
decisions and doctrine”, study prepared by the Secretariat (Yearbook … 
1978, vol. II (Part One), p. 61, document A/CN.4/315).
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default of the State concerned,346 even if the resulting in-
jury itself was accidental and unintended.347

(4) In drafting what became article 61 of the 1969 Vi-
enna Convention, ILC took the view that force majeure 
was a circumstance precluding wrongfulness in relation 
to treaty performance, just as supervening impossibility 
of performance was a ground for termination of a trea-
ty.348 The same view was taken at the United Nations 
Conference on the Law of Treaties.349 But in the interests 
of the stability of treaties, the Conference insisted on a 
narrow formulation of article 61 so far as treaty termi-
nation is concerned. The degree of difficulty associated 
with force majeure as a circumstance precluding wrong-
fulness, though considerable, is less than is required by ar- 
ticle 61 for termination of a treaty on grounds of super-
vening impossibility, as ICJ pointed out in the Gabčíkovo-
Nagymaros Project case:

Article 61, paragraph 1, requires the “permanent disappearance or de-
struction of an object indispensable for the execution” of the treaty to 
justify the termination of a treaty on grounds of impossibility of per-
formance. During the conference, a proposal was made to extend the 
scope of the article by including in it cases such as the impossibility 
to make certain payments because of serious financial difficulties ... 
Although it was recognized that such situations could lead to a preclu-
sion of the wrongfulness of non-performance by a party of its treaty 
obligations, the participating States were not prepared to consider such 
situations to be a ground for terminating or suspending a treaty, and 
preferred to limit themselves to a narrower concept.��0

(5) In practice, many of the cases where “impossibility” 
has been relied upon have not involved actual impossibil-
ity as distinct from increased difficulty of performance 
and the plea of force majeure has accordingly failed. But 
cases of material impossibility have occurred, e.g. where 
a State aircraft is forced, due to damage or loss of control 
of the aircraft owing to weather, into the airspace of an-
other State without the latter’s authorization. In such cases 

346 For example, in relation to occurrences such as the bombing of 
La Chaux-de-Fonds by German airmen on 17 October 1915, and of 
Porrentruy by a French airman on 26 April 1917, ascribed to negli-
gence on the part of the airmen, the belligerent undertook to punish the 
offenders and make reparation for the damage suffered (study prepared 
by the Secretariat, ibid., paras. 255–256).

347 For example, in 1906 an American officer on the USS 
Chattanooga was mortally wounded by a bullet from a French warship 
as his ship entered the Chinese harbour of Chefoo. The United States 
Government obtained reparation, having maintained that:

“While the killing of Lieutenant England can only be viewed as 
an accident, it cannot be regarded as belonging to the unavoidable 
class whereby no responsibility is entailed. Indeed, it is not conceiv-
able how it could have occurred without the contributory element of 
lack of proper precaution on the part of those officers of the Dupetit 
Thouars who were in responsible charge of the rifle firing practice 
and who failed to stop firing when the Chattanooga, in the course 
of her regular passage through the public channel, came into the 
line of fire.” 

M. M. Whiteman, Damages in International Law (Washington, 
D.C., United States Government Printing Office, 1937), vol. I, p. 221. 
See also the study prepared by the Secretariat (footnote 345 above), 
para. 130.

348 Yearbook … 1966, vol. II, p. 255.
349 See, e.g., the proposal of the representative of Mexico, United 

Nations Conference on the Law of Treaties, First and second sessions, 
Vienna, 26 March–24 May 1968 and 9 April–22 May 1969, Documents 
of the Conference (United Nations publication, Sales No. E.70.V.5), 
Report of the Committee of the Whole on its work at the first session of 
the Conference, document A/CONF.39/14, p. 182, para. 531 (a).

350 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63, 
para. 102.

the principle that wrongfulness is precluded has been ac-
cepted.351

(6) Apart from aerial incidents, the principle in ar- 
ticle 23 is also recognized in relation to ships in inno-
cent passage by article 14, paragraph 3, of the Conven-
tion on the Territorial Sea and the Contiguous Zone (the 
United Nations Convention on the Law of the Sea, art. 18, 
para. 2), as well as in article 7, paragraph 1, of the Con-
vention on Transit Trade of Land-locked States. In these 
provisions, force majeure is incorporated as a constitu-
ent element of the relevant primary rule; nonetheless, its 
acceptance in these cases helps to confirm the exist-
ence of a general principle of international law to similar 
effect.

(7) The principle has also been accepted by internation-
al tribunals. Mixed claims commissions have frequently 
cited the unforeseeability of attacks by rebels in denying 
the responsibility of the territorial State for resulting dam-
age suffered by foreigners.352 In the Lighthouses arbitra-
tion, a lighthouse owned by a French company had been 
requisitioned by the Government of Greece in 1915 and 
was subsequently destroyed by enemy action. The arbi-
tral tribunal denied the French claim for restoration of the 
lighthouse on grounds of force majeure.353 In the Rus-
sian Indemnity case, the principle was accepted but the 
plea of force majeure failed because the payment of the 
debt was not materially impossible.354 Force majeure was 
acknowledged as a general principle of law (though again 
the plea was rejected on the facts of the case) by PCIJ 
in the Serbian Loans and Brazilian Loans cases.355 More 
recently, in the “Rainbow Warrior” arbitration, France 
relied on force majeure as a circumstance precluding the 
wrongfulness of its conduct in removing the officers from 
Hao and not returning them following medical treatment. 
The tribunal dealt with the point briefly:

New Zealand is right in asserting that the excuse of force majeure is 
not of relevance in this case because the test of its applicability is of 

351 See, e.g., the cases of accidental intrusion into airspace attrib-
utable to weather, and the cases of accidental bombing of neutral 
territory attributable to navigational errors during the First World War 
discussed in the study prepared by the Secretariat (footnote 345 above), 
paras. 250–256. See also the exchanges of correspondence between 
the States concerned in the incidents involving United States military 
aircraft entering the airspace of Yugoslavia in 1946, United States of 
America, Department of State Bulletin (Washington, D.C.), vol. XV, 
No. 376 (15 September 1946), p. 502, reproduced in the study prepared 
by the Secretariat, para. 144, and the incident provoking the applica-
tion to ICJ in 1954, I.C.J. Pleadings, Treatment in Hungary of Aircraft 
and Crew of the United States of America, p. 14 (note to the Hungarian 
Government of 17 March 1953). It is not always clear whether these 
cases are based on distress or force majeure.

352 See, e.g., the decision of the American-British Claims Commis-
sion in the Saint Albans Raid case, Moore, History and Digest, vol. IV, 
p. 4042 (1873), and the study prepared by the Secretariat (footnote 345 
above), para. 339; the decisions of the United States-Venezuela Claims 
Commission in the Wipperman case, Moore, History and Digest, vol. 
III, p. 3039, and the study prepared by the Secretariat, paras. 349–350; 
De Brissot and others case (footnote 117 above), and the study pre-
pared by the Secretariat, para. 352; and the decision of the British- 
Mexican Claims Commission in the Gill case, UNRIAA, vol. V (Sales 
No. 1952.V.3), p. 157 (1931), and the study prepared by the Secretariat, 
para. 463.

353 Lighthouses arbitration (see footnote 182 above), pp. 219–220.
354 UNRIAA, vol. XI (Sales No. 61.V.4), p. 421, at p. 443 (1912).
355 Serbian Loans, Judgment No. 14, 1929, P.C.I.J., Series A, No. 20, 

pp. 39–40; Brazilian Loans, Judgment No. 15, ibid., No. 21, p. 120.
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absolute and material impossibility, and because a circumstance 
rendering performance more difficult or burdensome does not consti-
tute a case of force majeure.��6

(8) In addition to its application in inter-State cases as 
a matter of public international law, force majeure has 
substantial currency in the field of international commer-
cial arbitration, and may qualify as a general principle of 
law.357 

(9) A State may not invoke force majeure if it has caused 
or induced the situation in question. In Libyan Arab For-
eign Investment Company and The Republic of Burundi, 
the arbitral tribunal rejected a plea of force majeure be-
cause “the alleged impossibility [was] not the result of an 
irresistible force or an unforeseen external event beyond 
the control of Burundi. In fact, the impossibility is the 
result of a unilateral decision of that State ...”358 Under 
the equivalent ground for termination of a treaty in article 
61 of the 1969 Vienna Convention, material impossibil-
ity cannot be invoked “if the impossibility is the result 
of a breach by that party either of an obligation under the 
treaty or of any other international obligation owed to any 
other party to the treaty”. By analogy with this provision, 
paragraph 2 (a) excludes the plea in circumstances where 
force majeure is due, either alone or in combination with 
other factors, to the conduct of the State invoking it. For 
paragraph 2 (a) to apply it is not enough that the State 
invoking force majeure has contributed to the situation 
of material impossibility; the situation of force majeure 
must be “due” to the conduct of the State invoking it. This 
allows for force majeure to be invoked in situations in 
which a State may have unwittingly contributed to the oc-
currence of material impossibility by something which, 
in hindsight, might have been done differently but which 
was done in good faith and did not itself make the event 
any less unforeseen. Paragraph 2 (a) requires that the 
State’s role in the occurrence of force majeure must be 
substantial.

(10) Paragraph 2 (b) deals with situations in which the 
State has already accepted the risk of the occurrence of 
force majeure, whether it has done so in terms of the ob-
ligation itself or by its conduct or by virtue of some uni-
lateral act. This reflects the principle that force majeure 
should not excuse performance if the State has undertaken 
to prevent the particular situation arising or has otherwise 
assumed that risk.359 Once a State accepts the responsibil-

356 “Rainbow Warrior” (see footnote 46 above), p. 253.
357 On force majeure in the case law of the Iran-United States Claims 

Tribunal, see G. H. Aldrich, The Jurisprudence of the Iran-United States 
Claims Tribunal (Oxford, Clarendon Press, 1996), pp. 306–320. Force 
majeure has also been recognized as a general principle of law by the 
European Court of Justice: see, e.g., case 145/85, Denkavit v. Belgium, 
Eur. Court H.R., Reports 1987–2, p. 565; case 101/84, Commission of 
the European Communities v. Italian Republic, ibid., Reports 1985–
6, p. 2629. See also article 79 of the United Nations Convention on 
Contracts for the International Sale of Goods; P. Schlechtriem, ed., 
Commentary on the UN Convention on the International Sale of Goods, 
2nd ed. (trans. G. Thomas) (Oxford, Clarendon Press, 1998), pp. 
600–626; and article 7.1.7 of the UNIDROIT Principles, Principles of 
International Commercial Contracts (Rome, Unidroit, 1994), pp. 169–
171.

358 ILR, vol. 96 (1994), p. 318, para. 55.
359 As the study prepared by the Secretariat (footnote 345 above), 

para. 31, points out, States may renounce the right to rely on force 
majeure by agreement. The most common way of doing so would be by 

ity for a particular risk it cannot then claim force majeure 
to avoid responsibility. But the assumption of risk must 
be unequivocal and directed towards those to whom the 
obligation is owed. 

Article 24. Distress

1. The wrongfulness of an act of a State not in con-
formity with an international obligation of that State 
is precluded if the author of the act in question has 
no other reasonable way, in a situation of distress, of 
saving the author’s life or the lives of other persons 
entrusted to the author’s care.

2. Paragraph 1 does not apply if:

(a) the situation of distress is due, either alone or in 
combination with other factors, to the conduct of the 
State invoking it; or

(b) the act in question is likely to create a compara-
ble or greater peril.

Commentary

(1) Article 24 deals with the specific case where an indi-
vidual whose acts are attributable to the State is in a situ-
ation of peril, either personally or in relation to persons 
under his or her care. The article precludes the wrong-
fulness of conduct adopted by the State agent in circum-
stances where the agent had no other reasonable way of 
saving life. Unlike situations of force majeure dealt with 
in article 23, a person acting under distress is not acting 
involuntarily, even though the choice is effectively nulli-
fied by the situation of peril.360 Nor is it a case of choos-
ing between compliance with international law and other 
legitimate interests of the State, such as characterize situa-
tions of necessity under article 25. The interest concerned 
is the immediate one of saving people’s lives, irrespective 
of their nationality.

(2) In practice, cases of distress have mostly involved 
aircraft or ships entering State territory under stress of 
weather or following mechanical or navigational failure.361 
An example is the entry of United States military aircraft 
into Yugoslavia’s airspace in 1946. On two occasions, 
United States military aircraft entered Yugoslav airspace 
without authorization and were attacked by Yugoslav air 
defences. The United States Government protested the 
Yugoslav action on the basis that the aircraft had entered 
Yugoslav airspace solely in order to escape extreme dan-
ger. The Yugoslav Government responded by denouncing 
the systematic violation of its airspace, which it claimed 
could only be intentional in view of its frequency. A later 
note from the Yugoslav chargé d’affaires informed the 
United States Department of State that Marshal Tito had 

an agreement or obligation assuming in advance the risk of the particu-
lar force majeure event.

360 For this reason, writers who have considered this situation have 
often defined it as one of “relative impossibility” of complying with 
the international obligation. See, e.g., O. J. Lissitzyn, “The treatment of 
aerial intruders in recent practice and international law”, AJIL, vol. 47, 
No. 4 (October 1953), p. 588.

361 See the study prepared by the Secretariat (footnote 345 above), 
paras. 141–142 and 252.
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forbidden any firing on aircraft which flew over Yugoslav 
territory without authorization, presuming that, for its 
part, the United States Government “would undertake the 
steps necessary to prevent these flights, except in the case 
of emergency or bad weather, for which arrangements 
could be made by agreement between American and 
Yugoslav authorities”.362 The reply of the United States 
Acting Secretary of State reiterated the assertion that no 
United States planes had flown over Yugoslavia intention-
ally without prior authorization from Yugoslav authorities 
“unless forced to do so in an emergency”. However, the 
Acting Secretary of State added:

I presume that the Government of Yugoslavia recognizes that in case 
a plane and its occupants are jeopardized, the aircraft may change its 
course so as to seek safety, even though such action may result in flying 
over Yugoslav territory without prior clearance.�6�

(3) Claims of distress have also been made in cases of 
violation of maritime boundaries. For example, in De-
cember 1975, after British naval vessels entered Icelandic 
territorial waters, the British Government claimed that 
the vessels in question had done so in search of “shelter 
from severe weather, as they have the right to do under 
customary international law”.364 Iceland maintained that 
British vessels were in its waters for the sole purpose of 
provoking an incident, but did not contest the point that if 
the British vessels had been in a situation of distress, they 
could enter Icelandic territorial waters.

(4) Although historically practice has focused on cases 
involving ships and aircraft, article 24 is not limited to such 
cases.365 The “Rainbow Warrior” arbitration involved a 
plea of distress as a circumstance precluding wrongful-
ness outside the context of ships or aircraft. France sought 
to justify its conduct in removing the two officers from 
the island of Hao on the ground of “circumstances of dis-
tress in a case of extreme urgency involving elementary 
humanitarian considerations affecting the acting organs of 
the State”.366 The tribunal unanimously accepted that this 
plea was admissible in principle, and by majority that it 
was applicable to the facts of one of the two cases. As to 
the principle, the tribunal required France to show three 
things:

(1) The existence of very exceptional circumstances of extreme 
urgency involving medical or other considerations of an elementary 
nature, provided always that a prompt recognition of the existence of 
those exceptional circumstances is subsequently obtained from the 
other interested party or is clearly demonstrated. 

362 United States of America, Department of State Bulletin
(see footnote 351 above), reproduced in the study prepared by the 
Secretariat (see footnote 345 above), para. 144.

363 Study prepared by the Secretariat (see footnote 345 above), 
para. 145. The same argument is found in the Memorial of 2 Decem-
ber 1958 submitted by the United States Government to ICJ in relation 
to another aerial incident (I.C.J. Pleadings, Aerial Incident of 27 July 
1955, pp. 358–359).

364 Official Records of the Security Council, Thirtieth Year, 1866th 
meeting, 16 December 1975, para. 24; see the study prepared by the 
Secretariat (footnote 345 above), para. 136.

365 There have also been cases involving the violation of a land fron-
tier in order to save the life of a person in danger. See, e.g., the case 
of violation of the Austrian border by Italian soldiers in 1862, study 
prepared by the Secretariat (footnote 345 above), para. 121.

366 “Rainbow Warrior” (see footnote 46 above), pp. 254–255, 
para. 78.

(2) The reestablishment of the original situation of compliance 
with the assignment in Hao as soon as the reasons of emergency 
invoked to justify the repatriation had disappeared.

(3) The existence of a good faith effort to try to obtain the consent 
of New Zealand in terms of the 1986 Agreement.�6�

In fact, the danger to one of the officers, though perhaps 
not life-threatening, was real and might have been immi-
nent, and it was not denied by the New Zealand physician 
who subsequently examined him. By contrast, in the case 
of the second officer, the justifications given (the need 
for medical examination on grounds of pregnancy and 
the desire to see a dying father) did not justify emergency 
action. The lives of the agent and the child were at no 
stage threatened and there were excellent medical facili-
ties nearby. The tribunal held that:

[C]learly these circumstances entirely fail to justify France’s re-
sponsibility for the removal of Captain Prieur and from the breach 
of its obligations resulting from the failure to return the two of-
ficers to Hao (in the case of Major Mafart once the reasons for 
their removal had disappeared). There was here a clear breach of its 
obligations.�6�

(5) The plea of distress is also accepted in many trea-
ties as a circumstance justifying conduct which would 
otherwise be wrongful. Article 14, paragraph 3, of the 
Convention on the Territorial Sea and the Contiguous 
Zone permits stopping and anchoring by ships during 
their passage through foreign territorial seas insofar as 
this conduct is rendered necessary by distress. This pro-
vision is repeated in much the same terms in article 18, 
paragraph 2, of the United Nations Convention on the Law 
of the Sea.369 Similar provisions appear in the internation-
al conventions on the prevention of pollution at sea.370

(6) Article 24 is limited to cases where human life is at 
stake. The tribunal in the “Rainbow Warrior” arbitration 
appeared to take a broader view of the circumstances jus-
tifying a plea of distress, apparently accepting that a seri-
ous health risk would suffice. The problem with extending 
article 24 to less than life-threatening situations is where 
to place any lower limit. In situations of distress involving 
aircraft there will usually be no difficulty in establishing 
that there is a threat to life, but other cases present a wide 
range of possibilities. Given the context of chapter V and 
the likelihood that there will be other solutions available 
for cases which are not apparently life-threatening, it does 

367 Ibid., p. 255, para. 79.
368 Ibid., p. 263, para. 99.
369 See also articles 39, paragraph 1 (c), 98 and 109, of the Conven-

tion.
370 See, e.g., the International Convention for the Prevention of 

Pollution of the Sea by Oil, article IV, paragraph 1 (a) of which 
provides that the prohibition on the discharge of oil into the sea does 
not apply if the discharge takes place “for the purpose of securing 
the safety of the ship, preventing damage to the ship or cargo, or sav-
ing life at sea”. See also the Convention on the Prevention of Marine 
Pollution by Dumping of Wastes and Other Matter, article V, para- 
graph 1 of which provides that the prohibition on dumping of wastes 
does not apply when it is “necessary to secure the safety of human life 
or of vessels, aircraft, platforms or other man-made structures at sea 
… in any case which constitutes a danger to human life or a real threat 
to vessels, aircraft, platforms or other man-made structures at sea, if 
dumping appears to be the only way of averting the threat”. See also the 
Convention for the Prevention of Marine Pollution by Dumping from 
Ships and Aircraft (art. 8, para. 1); and the International Convention for 
the Prevention of Pollution from Ships, 1973 (MARPOL Convention), 
annex I, regulation 11 (a).
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not seem necessary to extend the scope of distress beyond 
threats to life itself. In situations in which a State agent is 
in distress and has to act to save lives, there should how-
ever be a certain degree of flexibility in the assessment of 
the conditions of distress. The “no other reasonable way” 
criterion in article 24 seeks to strike a balance between 
the desire to provide some flexibility regarding the choic-
es of action by the agent in saving lives and the need to 
confine the scope of the plea having regard to its excep-
tional character.

(7) Distress may only be invoked as a circumstance pre-
cluding wrongfulness in cases where a State agent has 
acted to save his or her own life or where there exists a 
special relationship between the State organ or agent and 
the persons in danger. It does not extend to more general 
cases of emergencies, which are more a matter of neces-
sity than distress.

(8) Article 24 only precludes the wrongfulness of con-
duct so far as it is necessary to avoid the life-threatening 
situation. Thus, it does not exempt the State or its agent 
from complying with other requirements (national or in-
ternational), e.g. the requirement to notify arrival to the 
relevant authorities, or to give relevant information about 
the voyage, the passengers or the cargo.371

(9) As in the case of force majeure, a situation which 
has been caused or induced by the invoking State is not 
one of distress. In many cases the State invoking distress 
may well have contributed, even if indirectly, to the situ-
ation. Priority should be given to necessary life-saving 
measures, however, and under paragraph 2 (a), distress 
is only excluded if the situation of distress is due, either 
alone or in combination with other factors, to the conduct 
of the State invoking it. This is the same formula as that 
adopted in respect of article 23, paragraph 2 (a).372

(10) Distress can only preclude wrongfulness where the 
interests sought to be protected (e.g. the lives of passen-
gers or crew) clearly outweigh the other interests at stake 
in the circumstances. If the conduct sought to be excused 
endangers more lives than it may save or is otherwise like-
ly to create a greater peril it will not be covered by the plea 
of distress. For instance, a military aircraft carrying ex-
plosives might cause a disaster by making an emergency 
landing, or a nuclear submarine with a serious breakdown 
might cause radioactive contamination to a port in which 
it sought refuge. Paragraph 2 (b) stipulates that distress 
does not apply if the act in question is likely to create a 
comparable or greater peril. This is consistent with para-
graph 1, which in asking whether the agent had “no other 
reasonable way” to save life establishes an objective test. 

371 See Cashin and Lewis v. The King, Canada Law Reports (1935), 
p. 103 (even if a vessel enters a port in distress, it is not exempted 
from the requirement to report on its voyage). See also the “Rebecca”,  
Mexico-United States General Claims Commission, AJIL, vol. 23, 
No. 4 (October 1929), p. 860 (vessel entered port in distress; merchan-
dise seized for customs offence: held, entry reasonably necessary in the 
circumstances and not a mere matter of convenience; seizure therefore 
unlawful); the “May” v. The King, Canada Law Reports (1931), p. 
374; the “Queen City” v. The King, ibid., p. 387; and Rex v. Flahaut, 
Dominion Law Reports (1935), p. 685 (test of “real and irresistible 
distress” applied).

372 See paragraph (9) of the commentary to article 23.

The words “comparable or greater peril” must be assessed 
in the context of the overall purpose of saving lives.

Article 25. Necessity

1. Necessity may not be invoked by a State as a 
ground for precluding the wrongfulness of an act not 
in conformity with an international obligation of that 
State unless the act:

(a) is the only way for the State to safeguard an es-
sential interest against a grave and imminent peril; 
and

(b) does not seriously impair an essential interest of 
the State or States towards which the obligation exists, 
or of the international community as a whole.

2. In any case, necessity may not be invoked by a 
State as a ground for precluding wrongfulness if:

(a) the international obligation in question excludes 
the possibility of invoking necessity; or

(b) the State has contributed to the situation of 
necessity.

Commentary

(1) The term “necessity” (état de nécessité) is used to 
denote those exceptional cases where the only way a State 
can safeguard an essential interest threatened by a grave 
and imminent peril is, for the time being, not to perform 
some other international obligation of lesser weight or ur-
gency. Under conditions narrowly defined in article 25, 
such a plea is recognized as a circumstance precluding 
wrongfulness.

(2) The plea of necessity is exceptional in a number of 
respects. Unlike consent (art. 20), self-defence (art. 21) 
or countermeasures (art. 22), it is not dependent on the 
prior conduct of the injured State. Unlike force majeure 
(art. 23), it does not involve conduct which is involuntary 
or coerced. Unlike distress (art. 24), necessity consists 
not in danger to the lives of individuals in the charge of a 
State official but in a grave danger either to the essential 
interests of the State or of the international community 
as a whole. It arises where there is an irreconcilable con-
flict between an essential interest on the one hand and an 
obligation of the State invoking necessity on the other. 
These special features mean that necessity will only 
rarely be available to excuse non-performance of an ob-
ligation and that it is subject to strict limitations to safe-
guard against possible abuse.373

(3) There is substantial authority in support of the exist-
ence of necessity as a circumstance precluding wrongful-

373 Perhaps the classic case of such an abuse was the occupation of 
Luxembourg and Belgium by Germany in 1914, which Germany sought 
to justify on the ground of necessity. See, in particular, the note present-
ed on 2 August 1914 by the German Minister in Brussels to the Belgian 
Minister for Foreign Affairs, in J. B. Scott, ed., Diplomatic Documents 
relating to the Outbreak of the European War (New York, Oxford Uni-
versity Press, 1916), part I, pp. 749–750, and the speech in the Reich-
stag by the German Chancellor von Bethmann-Hollweg, on 4 August 
1914, containing the well-known words: wir sind jetzt in der Notwehr; 
und Not kennt kein Gebot! (we are in a state of self-defence and neces-
sity knows no law), Jahrbuch des Völkerrechts, vol. III (1916), p. 728.
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ness. It has been invoked by States and has been dealt with 
by a number of international tribunals. In these cases the 
plea of necessity has been accepted in principle, or at least 
not rejected. 

(4) In an Anglo-Portuguese dispute of 1832, the Por-
tuguese Government argued that the pressing necessity 
of providing for the subsistence of certain contingents 
of troops engaged in quelling internal disturbances had 
justified its appropriation of property owned by British 
subjects, notwithstanding a treaty stipulation. The British 
Government was advised that: 

the Treaties between this Country and Portugal are [not] of so stubborn 
and unbending a nature, as to be incapable of modification under any 
circumstances whatever, or that their stipulations ought to be so strictly 
adhered to, as to deprive the Government of Portugal of the right of us-
ing those means, which may be absolutely and indispensably necessary 
to the safety, and even to the very existence of the State. 

The extent of the necessity, which will justify such an appropriation of 
the Property of British Subjects, must depend upon the circumstances 
of the particular case, but it must be imminent and urgent.���

(5) The “Caroline” incident of 1837, though frequently 
referred to as an instance of self-defence, really involved 
the plea of necessity at a time when the law concerning 
the use of force had a quite different basis than it has at 
present. In that case, British armed forces entered United 
States territory and attacked and destroyed a vessel owned 
by United States citizens which was carrying recruits 
and military and other material to Canadian insurgents. 
In response to the protests by the United States, the British 
Minister in Washington, Fox, referred to the “necessity of 
self-defence and self-preservation”; the same point was 
made by counsel consulted by the British Government, 
who stated that “the conduct of the British Authorities” 
was justified because it was “absolutely necessary as a 
measure of precaution”.375 Secretary of State Webster 
replied to Minister Fox that “nothing less than a clear 
and absolute necessity can afford ground of justifica-
tion” for the commission “of hostile acts within the ter-
ritory of a Power at Peace”, and observed that the British 
Government must prove that the action of its forces had 
really been caused by “a necessity of self-defence, in-
stant, overwhelming, leaving no choice of means, and no 
moment for deliberation”.376 In his message to Congress 
of 7 December 1841, President Tyler reiterated that:

 This Government can never concede to any foreign Government the 
power, except in a case of the most urgent and extreme necessity, of 
invading its territory, either to arrest the persons or destroy the property 
of those who may have violated the municipal laws of such foreign 
Government.”��� 

The incident was not closed until 1842, with an exchange 
of letters in which the two Governments agreed that “a 
strong overpowering necessity may arise when this great 
principle may and must be suspended”. “It must be so”, 

��� Lord McNair, ed., International Law Opinions (Cambridge Uni-
versity Press, 1956), vol. II, Peace, p. 232.

375 See respectively W. R. Manning, ed., Diplomatic Correspond-
ence of the United States: Canadian Relations 1784–1860 (Wash-
ington, D.C., Carnegie Endowment for International Peace, 1943), 
vol. III, p. 422; and Lord McNair, ed., International Law Opinions 
(footnote 374 above), p. 221, at p. 228. 

376 British and Foreign State Papers, 1840–1841 (London, Ridgway, 
1857), vol. 29, p. 1129. 

377 Ibid., 1841–1842, vol. 30, p. 194. 

added Lord Ashburton, the British Government’s ad hoc 
envoy to Washington, “for the shortest possible period 
during the continuance of an admitted overruling neces-
sity, and strictly confined within the narrowest limits im-
posed by that necessity”.378

(6) In the Russian Fur Seals controversy of 1893, the 
“essential interest” to be safeguarded against a “grave and 
imminent peril” was the natural environment in an area 
not subject to the jurisdiction of any State or to any inter-
national regulation. Facing the danger of extermination of 
a fur seal population by unrestricted hunting, the Russian 
Government issued a decree prohibiting sealing in an area 
of the high seas. In a letter to the British Ambassador dated 
12 February (24 February) 1893, the Russian Minister for 
Foreign Affairs explained that the action had been taken 
because of the “absolute necessity of immediate provi-
sional measures” in view of the imminence of the hunting 
season. He “emphasize[d] the essentially precautionary 
character of the above-mentioned measures, which were 
taken under the pressure of exceptional circumstances”379 
and declared his willingness to conclude an agreement 
with the British Government with a view to a longer-term 
settlement of the question of sealing in the area.

(7) In the Russian Indemnity case, the Government of 
the Ottoman Empire, to justify its delay in paying its debt 
to the Russian Government, invoked among other reasons 
the fact that it had been in an extremely difficult finan-
cial situation, which it described as “force majeure” but 
which was more like a state of necessity. The arbitral tri-
bunal accepted the plea in principle:

The exception of force majeure, invoked in the first place, is arguable in 
international public law, as well as in private law; international law must 
adapt itself to political exigencies. The Imperial Russian Government 
expressly admits ... that the obligation for a State to execute treaties 
may be weakened “if the very existence of the State is endangered, if 
observation of the international duty is ... self-destructive”.��0

It considered, however, that:

It would be a manifest exaggeration to admit that the payment (or the 
contracting of a loan for the payment) of the relatively small sum of 
6 million francs due to the Russian claimants would have imperilled 
the existence of the Ottoman Empire or seriously endangered its inter-
nal or external situation.��1

In its view, compliance with an international obligation 
must be “self-destructive” for the wrongfulness of the 
conduct not in conformity with the obligation to be pre-
cluded.382

378 Ibid., p. 195. See Secretary of State Webster’s reply on page 201. 
379 Ibid., 1893–1894 (London, HM Stationery Office, 1899), vol. 86, 

p. 220; and the study prepared by the Secretariat (see footnote 345 
above), para. 155.

380 See footnote 354 above; see also the study prepared by the Secre-
tariat (footnote 345 above), para. 394. 

381 Ibid.
382 A case in which the parties to the dispute agreed that very 

serious financial difficulties could justify a different mode of 
discharging the obligation other than that originally provided for arose in 
connection with the enforcement of the arbitral award in Forests of 
Central Rhodopia, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1405 
(1933); see League of Nations, Official Journal, 15th Year, No. 11 
(part I) (November 1934), p. 1432.
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(8) In Société commerciale de Belgique,383 the Greek 
Government owed money to a Belgian company under 
two arbitral awards. Belgium applied to PCIJ for a dec-
laration that the Greek Government, in refusing to carry 
out the awards, was in breach of its international obliga-
tions. The Greek Government pleaded the country’s seri-
ous budgetary and monetary situation.384 The Court noted 
that it was not within its mandate to declare whether the 
Greek Government was justified in not executing the ar-
bitral awards. However, the Court implicitly accepted the 
basic principle, on which the two parties were in agree-
ment.385

(9) In March 1967 the Liberian oil tanker Torrey 
Canyon went aground on submerged rocks off the coast of 
Cornwall outside British territorial waters, spilling large 
amounts of oil which threatened the English coastline. 
After various remedial attempts had failed, the British 
Government decided to bomb the ship to burn the re-
maining oil. This operation was carried out successfully. 
The British Government did not advance any legal jus-
tification for its conduct, but stressed the existence of a 
situation of extreme danger and claimed that the deci-
sion to bomb the ship had been taken only after all other 
means had failed.386 No international protest resulted. 
A convention was subsequently concluded to cover future 
cases where intervention might prove necessary to avert 
serious oil pollution.387

(10) In the “Rainbow Warrior” arbitration, the arbitral 
tribunal expressed doubt as to the existence of the excuse 
of necessity. It noted that the Commission’s draft arti-
cle “allegedly authorizes a State to take unlawful action 
invoking a state of necessity” and described the Commis-
sion’s proposal as “controversial”.388

(11) By contrast, in the Gabčíkovo-Nagymaros Project 
case, ICJ carefully considered an argument based on the 
Commission’s draft article (now article 25), expressly 
accepting the principle while at the same time rejecting 
its invocation in the circumstances of that case. As to the 

383 Société commerciale de Belgique, Judgment, 1939, P.C.I.J., 
Series A/B, No. 78, p. 160.

384 P.C.I.J., Series C, No. 87, pp. 141 and 190; study prepared by the 
Secretariat (footnote 345 above), para. 278. See generally paragraphs 
276–287 for the Greek arguments relative to the state of necessity. 

385 See footnote 383 above; and the study prepared by the Sec-re-
tariat (footnote 345 above), para. 288. See also the Serbian Loans case, 
where the positions of the parties and the Court on the point were very 
similar (footnote 355 above); the French Company of Venezuelan 
Railroads case (footnote 178 above) p. 353; and the study prepared 
by the Secretariat (footnote 345 above), paras. 263–268 and 385–386. 
In his separate opinion in the Oscar Chinn case, Judge Anzilotti 
accepted the principle that “necessity may excuse the non-observance 
of international obligations”, but denied its applicability on the facts 
(Judgment, 1934, P.C.I.J., Series A/B, No. 63, p. 65, at pp. 112–114).

386 The “Torrey Canyon”, Cmnd. 3246 (London, HM Stationery Of-
fice, 1967).

387 International Convention relating to Intervention on the High 
Seas in Cases of Oil Pollution Casualties.

388 “Rainbow Warrior” (see footnote 46 above), p. 254. In Libyan 
Arab Foreign Investment Company and The Republic of Burundi 
(see footnote 358 above), p. 319, the tribunal declined to comment 
on the appropriateness of codifying the doctrine of necessity, noting 
that the measures taken by Burundi did not appear to have been the 
only means of safeguarding an essential interest “against a grave and 
imminent peril”.

principle itself, the Court noted that the parties had both 
relied on the Commission’s draft article as an appropriate 
formulation, and continued:

The Court considers ... that the state of necessity is a ground recog-
nized by customary international law for precluding the wrongfulness 
of an act not in conformity with an international obligation. It observes 
moreover that such ground for precluding wrongfulness can only be ac-
cepted on an exceptional basis. The International Law Commission was 
of the same opinion when it explained that it had opted for a negative 
form of words ... 

Thus, according to the Commission, the state of necessity can only be 
invoked under certain strictly defined conditions which must be cu-
mulatively satisfied; and the State concerned is not the sole judge of 
whether those conditions have been met. 

... In the present case, the following basic conditions ... are relevant: it 
must have been occasioned by an “essential interest” of the State which 
is the author of the act conflicting with one of its international obliga-
tions; that interest must have been threatened by a “grave and imminent 
peril”; the act being challenged must have been the “only means” of 
safeguarding that interest; that act must not have “seriously impair[ed] 
an essential interest” of the State towards which the obligation existed; 
and the State which is the author of that act must not have “contributed 
to the occurrence of the state of necessity”. Those conditions reflect 
customary international law. ��9

(12) The plea of necessity was apparently an issue in 
the Fisheries Jurisdiction case.390 Regulatory measures 
taken to conserve straddling stocks had been taken by the 
Northwest Atlantic Fisheries Organization (NAFO) but 
had, in Canada’s opinion, proved ineffective for various 
reasons. By the Coastal Fisheries Protection Act 1994, 
Canada declared that the straddling stocks of the Grand 
Banks were “threatened with extinction”, and asserted 
that the purpose of the Act and regulations was “to enable 
Canada to take urgent action necessary to prevent further 
destruction of those stocks and to permit their rebuild-
ing”. Canadian officials subsequently boarded and seized 
a Spanish fishing ship, the Estai, on the high seas, leading 
to a conflict with the European Union and with Spain. 
The Spanish Government denied that the arrest could be 
justified by concerns as to conservation “since it violates 
the established provisions of the NAFO Convention [Con-
vention on Future Multilateral Cooperation in the North-
west Atlantic Fisheries] to which Canada is a party”.391 

Canada disagreed, asserting that “the arrest of the Estai 
was necessary in order to put a stop to the overfishing of 
Greenland halibut by Spanish fishermen”.392 The Court 
held that it had no jurisdiction over the case.393

389 Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 40–
41, paras. 51–52.

390 Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the 
Court, Judgment, I.C.J. Reports 1998, p. 432.

391 Ibid., p. 443, para. 20. For the European Community protest of 
10 March 1995, asserting that the arrest “cannot be justified by any 
means”, see Memorial of Spain (Jurisdiction of the Court), I.C.J. 
Pleadings, Fisheries Jurisdiction (Spain v. Canada), p. 17, at p. 38, 
para. 15.

392 Fisheries Jurisdiction (see footnote 390 above), p. 443, para. 20. 
See also the Canadian Counter-Memorial (29 February 1996), I.C.J. 
Pleadings (footnote 391 above), paras. 17–45.

393 By an Agreed Minute between Canada and the European Commu-
nity, Canada undertook to repeal the regulations applying the 1994 Act 
to Spanish and Portuguese vessels in the NAFO area and to release the 
Estai. The parties expressly maintained “their respective positions on 
the conformity of the amendment of 25 May 1994 to Canada’s Coastal 
Fisheries Protection Act, and subsequent regulations, with customary 
international law and the NAFO Convention” and reserved “their abil-
ity to preserve and defend their rights in conformity with international 
law”. See Canada-European Community: Agreed Minute on the Con-
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(13) The existence and limits of a plea of necessity have 
given rise to a long-standing controversy among writers. 
It was for the most part explicitly accepted by the early 
writers, subject to strict conditions.394 In the nineteenth 
century, abuses of necessity associated with the idea of 
“fundamental rights of States” led to a reaction against 
the doctrine. During the twentieth century, the number of 
writers opposed to the concept of state of necessity in in-
ternational law increased, but the balance of doctrine has 
continued to favour the existence of the plea.395

(14) On balance, State practice and judicial decisions 
support the view that necessity may constitute a circum-
stance precluding wrongfulness under certain very limit-
ed conditions, and this view is embodied in article 25. The 
cases show that necessity has been invoked to preclude 
the wrongfulness of acts contrary to a broad range of ob-
ligations, whether customary or conventional in origin.396 
It has been invoked to protect a wide variety of interests, 
including safeguarding the environment, preserving the 
very existence of the State and its people in time of pub-
lic emergency, or ensuring the safety of a civilian popu-
lation. But stringent conditions are imposed before any 
such plea is allowed. This is reflected in article 25. In par-
ticular, to emphasize the exceptional nature of necessity 
and concerns about its possible abuse, article 25 is cast 
in negative language (“Necessity may not be invoked … 
unless”).397 In this respect it mirrors the language of ar-
ticle 62 of the 1969 Vienna Convention dealing with fun-
damental change of circumstances. It also mirrors that 
language in establishing, in paragraph 1, two conditions 
without which necessity may not be invoked and exclud-
ing, in paragraph 2, two situations entirely from the scope 
of the excuse of necessity.398

servation and Management of Fish Stocks (Brussels, 20 April 1995), 
ILM, vol. 34, No. 5 (September 1995), p. 1260. See also the Agree-
ment for the Implementation of the Provisions of the United Nations 
Convention on the Law of the Sea of 10 December 1982 relating to the 
Conservation and Management of Straddling Fish Stocks and Highly 
Migratory Fish Stocks.

394 See B. Ayala, De jure et officiis bellicis et disciplina militari, 
libri tres (1582) (Washington, D.C., Carnegie Institution, 1912), vol. 
II, p. 135; A. Gentili, De iure belli, libri tres (1612) (Oxford, Clarendon 
Press, 1933), vol. II, p. 351; H. Grotius, De jure belli ac pacis, libri 
tres (1646) (Oxford, Clarendon Press, 1925), vol. II, pp. 193 et seq.; 
S. Pufendorf, De jure naturae et gentium, libri octo (1688) (Oxford, 
Clarendon Press, 1934), vol. II, pp. 295–296; C. Wolff, Jus gentium 
methodo scientifica pertractatum (1764) (Oxford, Clarendon Press, 
1934), pp. 173–174; and E. de Vattel, The Law of Nations or the Prin-
ciples of Natural Law (1758) (Washington, D.C., Carnegie Institution, 
1916), vol. III, p. 149.

395 For a review of the earlier doctrine, see Yearbook … 1980, vol. 
II (Part Two), pp. 47–49; see also P. A. Pillitu, Lo stato di necessità 
nel diritto internazionale (University of Perugia/Editrice Licosa, 1981); 
J. Barboza, “Necessity (revisited) in international law”, Essays in In-
ternational Law in Honour of Judge Manfred Lachs, J. Makarczyk, ed. 
(The Hague, Martinus Nijhoff, 1984), p. 27; and R. Boed, “State of 
necessity as a justification for internationally wrongful conduct”, Yale 
Human Rights and Development Law Journal, vol. 3 (2000), p. 1.

396 Generally on the irrelevance of the source of the obligation 
breached, see article 12 and commentary.

397 This negative formulation was referred to by ICJ in the Gabčíkovo-
Nagymaros Project case (see footnote 27 above), p. 40, para. 51.

398 A further exclusion, common to all the circumstances precluding 
wrongfulness, concerns peremptory norms (see article 26 and commen-
tary). 

(15) The first condition, set out in paragraph 1 (a), is 
that necessity may only be invoked to safeguard an essen-
tial interest from a grave and imminent peril. The extent 
to which a given interest is “essential” depends on all the 
circumstances, and cannot be prejudged. It extends to par-
ticular interests of the State and its people, as well as of 
the international community as a whole. Whatever the in-
terest may be, however, it is only when it is threatened by 
a grave and imminent peril that this condition is satisfied. 
The peril has to be objectively established and not merely 
apprehended as possible. In addition to being grave, the 
peril has to be imminent in the sense of proximate. How-
ever, as the Court in the Gabčíkovo-Nagymaros Project 
case said:

That does not exclude ... that a “peril” appearing in the long term might 
be held to be “imminent” as soon as it is established, at the relevant 
point in time, that the realization of that peril, however far off it might 
be, is not thereby any less certain and inevitable.�99

Moreover, the course of action taken must be the “only 
way” available to safeguard that interest. The plea is 
excluded if there are other (otherwise lawful) means avail-
able, even if they may be more costly or less convenient. 
Thus, in the Gabčíkovo-Nagymaros Project case, the 
Court was not convinced that the unilateral suspension 
and abandonment of the Project was the only course open 
in the circumstances, having regard in particular to the 
amount of work already done and the money expended 
on it, and the possibility of remedying any problems by 
other means.400 The word “way” in paragraph 1 (a) is not 
limited to unilateral action but may also comprise other 
forms of conduct available through cooperative action 
with other States or through international organizations 
(for example, conservation measures for a fishery taken 
through the competent regional fisheries agency). More-
over, the requirement of necessity is inherent in the plea: 
any conduct going beyond what is strictly necessary for 
the purpose will not be covered.

(16) It is not sufficient for the purposes of paragraph 1 
(a) that the peril is merely apprehended or contingent. It 
is true that in questions relating, for example, to conser-
vation and the environment or to the safety of large struc-
tures, there will often be issues of scientific uncertainty 
and different views may be taken by informed experts on 
whether there is a peril, how grave or imminent it is and 
whether the means proposed are the only ones available 
in the circumstances. By definition, in cases of necessity 
the peril will not yet have occurred. In the Gabčíkovo-
Nagymaros Project case the Court noted that the invoking 
State could not be the sole judge of the necessity,401 but a 
measure of uncertainty about the future does not necessar-
ily disqualify a State from invoking necessity, if the peril 
is clearly established on the basis of the evidence reason-
ably available at the time.

(17) The second condition for invoking necessity, set out 
in paragraph 1 (b), is that the conduct in question must 
not seriously impair an essential interest of the other State 
or States concerned, or of the international community as 

399 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 42, 
para. 54.

400 Ibid., pp. 42–43, para. 55.
401 Ibid., p. 40, para. 51.

HP EXHIBIT 339

2795



�� Report of the International Law Commission on the work of its fifty-third session

a whole (see paragraph (18) below). In other words, the 
interest relied on must outweigh all other considerations, 
not merely from the point of view of the acting State but 
on a reasonable assessment of the competing interests, 
whether these are individual or collective.402

(18) As a matter of terminology, it is sufficient to use the 
phrase “international community as a whole” rather than 
“international community of States as a whole”, which 
is used in the specific context of article 53 of the 1969 
Vienna Convention. The insertion of the words “of States” 
in article 53 of the Convention was intended to stress the 
paramountcy that States have over the making of inter-
national law, including especially the establishment of 
norms of a peremptory character. On the other hand, ICJ 
used the phrase “international community as a whole” in 
the Barcelona Traction case,403 and it is frequently used 
in treaties and other international instruments in the same 
sense as in paragraph 1(b).404

(19) Over and above the conditions in paragraph 1, 
paragraph 2 lays down two general limits to any invo-
cation of necessity. This is made clear by the use of the 
words “in any case”. Paragraph 2 (a) concerns cases 
where the international obligation in question explicitly 
or implicitly excludes reliance on necessity. Thus, certain 
humanitarian conventions applicable to armed conflict 
expressly exclude reliance on military necessity. Others 
while not explicitly excluding necessity are intended to 
apply in abnormal situations of peril for the responsible 
State and plainly engage its essential interests. In such a 
case the non-availability of the plea of necessity emerges 
clearly from the object and the purpose of the rule. 

(20) According to paragraph 2 (b), necessity may not 
be relied on if the responsible State has contributed to the 
situation of necessity. Thus, in the Gabčíkovo-Nagymaros 
Project case, ICJ considered that because Hungary had 
“helped, by act or omission to bring about” the situation 
of alleged necessity, it could not then rely on that situa-
tion as a circumstance precluding wrongfulness.405 For a 
plea of necessity to be precluded under paragraph 2 (b), 
the contribution to the situation of necessity must be suf-
ficiently substantial and not merely incidental or periph-
eral. Paragraph 2 (b) is phrased in more categorical terms 
than articles 23, paragraph 2 (a), and 24, paragraph 2 (a), 
because necessity needs to be more narrowly confined.

402 In the Gabčíkovo-Nagymaros Project case ICJ affirmed the 
need to take into account any countervailing interest of the other State 
concerned (see footnote 27 above), p. 46, para. 58.

403 Barcelona Traction (see footnote 25 above), p. 32, para. 33.
404 See, e.g., third preambular paragraph of the Convention on the 

Prevention and Punishment of Crimes against Internationally Protected 
Persons, including Diplomatic Agents; fourth preambular paragraph 
of the International Convention Against the Taking of Hostages; fifth 
preambular paragraph of the Convention for the Suppression of Unlaw-
ful Acts against the Safety of Maritime Navigation; third preambular 
paragraph of the Convention on the Safety of United Nations and 
Associated Personnel; tenth preambular paragraph of the International 
Convention for the Suppression of Terrorist Bombings; ninth preambu-
lar paragraph of the Rome Statute of the International Criminal Court; 
and ninth preambular paragraph of the International Convention for the 
Suppression of the Financing of Terrorism.

405 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 46, 
para. 57.

(21) As embodied in article 25, the plea of necessity is 
not intended to cover conduct which is in principle regu-
lated by the primary obligations. This has a particular im-
portance in relation to the rules relating to the use of force 
in international relations and to the question of “military 
necessity”. It is true that in a few cases, the plea of neces-
sity has been invoked to excuse military action abroad, in 
particular in the context of claims to humanitarian inter-
vention.406 The question whether measures of forcible hu-
manitarian intervention, not sanctioned pursuant to Chap-
ters VII or VIII of the Charter of the United Nations, may 
be lawful under modern international law is not covered 
by article 25.407 The same thing is true of the doctrine of 
“military necessity” which is, in the first place, the under-
lying criterion for a series of substantive rules of the law 
of war and neutrality, as well as being included in terms in 
a number of treaty provisions in the field of international 
humanitarian law.408 In both respects, while considera-
tions akin to those underlying article 25 may have a role, 
they are taken into account in the context of the formula-
tion and interpretation of the primary obligations.409

Article 26. Compliance with peremptory norms

Nothing in this chapter precludes the wrongfulness 
of any act of a State which is not in conformity with an 
obligation arising under a peremptory norm of gen-
eral international law.

Commentary

(1) In accordance with article 53 of the 1969 Vienna 
Convention, a treaty which conflicts with a peremptory 
norm of general international law is void. Under article 
64, an earlier treaty which conflicts with a new peremp-

406 For example, in 1960 Belgium invoked necessity to justify its 
military intervention in the Congo. The matter was discussed in the 
Security Council but not in terms of the plea of necessity as such. 
See Official Records of the Security Council, Fifteenth Year, 873rd 
meeting, 13–14 July 1960, paras. 144, 182 and 192; 877th meeting, 
20–21 July 1960, paras. 31 et seq. and para. 142; 878th meeting, 
21 July 1960, paras. 23 and 65; and 879th meeting, 21–22 July 1960, 
paras. 80 et seq. and paras. 118 and 151. For the “Caroline” incident, 
see above, paragraph (5).

407 See also article 26 and commentary for the general exclusion 
of the scope of circumstances precluding wrongfulness of conduct in 
breach of a peremptory norm. 

408 See, e.g., article 23 (g) of the Regulations respecting the Laws 
and Customs of War on Land (annexed to the Hague Conventions II of 
1899 and IV of 1907), which prohibits the destruction of enemy proper-
ty “unless such destruction or seizure be imperatively demanded by the 
necessities of war”. Similarly, article 54, paragraph 5, of the Protocol 
Additional to the Geneva Conventions of 12 August 1949, and relating 
to the protection of victims of international armed conflicts (Protocol I), 
appears to permit attacks on objects indispensable to the survival of the 
civilian population if “imperative military necessity” so requires. 

409 See, e.g., M. Huber, “Die Kriegsrechtlichen Verträge und die 
Kriegsraison”, Zeitschrift für Völkerrecht, vol. VII (1913), p. 351; 
D. Anzilotti, Corso di diritto internazionale (Rome, Athenaeum, 1915), 
vol. III, p. 207; C. De Visscher, “Les lois de la guerre et la théorie de 
la nécessité”, RGDIP, vol. 24 (1917), p. 74; N. C. H. Dunbar, “Military 
necessity in war crimes trials”, BYBIL, 1952, vol. 29, p. 442; C. Green-
wood, “Historical development and legal basis”, The Handbook of 
Humanitarian Law in Armed Conflicts, D. Fleck, ed. (Oxford Universi-
ty Press, 1995), p. 1, at pp. 30–33; and Y. Dinstein, “Military necessity”, 
Encyclopedia of Public International Law, R. Bernhardt, ed. (Amster-
dam, Elsevier, 1997), vol. 3, pp. 395–397.
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tory norm becomes void and terminates.410 The question 
is what implications these provisions may have for the 
matters dealt with in chapter V.

(2) Sir Gerald Fitzmaurice as Special Rapporteur on the 
Law of Treaties treated this question on the basis of an 
implied condition of “continued compatibility with inter-
national law”, noting that:

A treaty obligation the observance of which is incompatible a new 
rule or prohibition of international law in the nature of jus cogens will 
justify (and require) non-observance of any treaty obligation involving 
such incompatibility … 

The same principle is applicable where circumstances arise subsequent 
to the conclusion of a treaty, bringing into play an existing rule of inter-
national law which was not relevant to the situation as it existed at the 
time of the conclusion of the treaty.�11

The Commission did not, however, propose with any spe-
cific articles on this question, apart from articles 53 and 
64 themselves. 

(3) Where there is an apparent conflict between primary 
obligations, one of which arises for a State directly un-
der a peremptory norm of general international law, it is 
evident that such an obligation must prevail. The process-
es of interpretation and application should resolve such 
questions without any need to resort to the secondary 
rules of State responsibility. In theory, one might envis-
age a conflict arising on a subsequent occasion between a 
treaty obligation, apparently lawful on its face and inno-
cent in its purpose, and a peremptory norm. If such a case 
were to arise it would be too much to invalidate the treaty 
as a whole merely because its application in the given case 
was not foreseen. But in practice such situations seem not 
to have occurred.412 Even if they were to arise, peremp-
tory norms of general international law generate strong 
interpretative principles which will resolve all or most 
apparent conflicts.

(4) It is, however, desirable to make it clear that the 
circumstances precluding wrongfulness in chapter V of 
Part One do not authorize or excuse any derogation from 
a peremptory norm of general international law. For ex-
ample, a State taking countermeasures may not derogate 
from such a norm: for example, a genocide cannot justify 
a counter-genocide.413 The plea of necessity likewise can-
not excuse the breach of a peremptory norm. It would be 
possible to incorporate this principle expressly in each of 
the articles of chapter V, but it is both more economical 
and more in keeping with the overriding character of this 

410 See also article 44, paragraph 5, which provides that in cases 
falling under article 53, no separation of the provisions of the treaty is 
permitted.

411 Fourth report on the law of treaties, Yearbook … 1959 (see 
footnote 307 above), p. 46. See also S. Rosenne, Breach of Treaty 
(Cambridge, Grotius, 1985), p. 63.

412 For a possible analogy, see the remarks of Judge ad hoc
Lauterpacht in Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide, Provisional Measures, Order of 
13 September 1993, I.C.J. Reports 1993, p. 325, at pp. 439–441. ICJ did 
not address these issues in its order.

413 As ICJ noted in its decision in the case concerning the Applica-
tion of the Convention on the Prevention and Punishment of the Crime 
of Genocide, “in no case could one breach of the Convention serve as 
an excuse for another” (Counter-Claims, Order of 17 December 1997, 
I.C.J. Reports 1997, p. 243, at p. 258, para. 35).

class of norms to deal with the basic principle separately. 
Hence, article 26 provides that nothing in chapter V can 
preclude the wrongfulness of any act of a State which is 
not in conformity with an obligation arising under a per-
emptory norm of general international law.414

(5) The criteria for identifying peremptory norms of 
general international law are stringent. Article 53 of the 
1969 Vienna Convention requires not merely that the norm 
in question should meet all the criteria for recognition as 
a norm of general international law, binding as such, but 
further that it should be recognized as having a peremp-
tory character by the international community of States 
as a whole. So far, relatively few peremptory norms have 
been recognized as such. But various tribunals, national 
and international, have affirmed the idea of peremptory 
norms in contexts not limited to the validity of treaties.415 
Those peremptory norms that are clearly accepted and 
recognized include the prohibitions of aggression, geno-
cide, slavery, racial discrimination, crimes against human-
ity and torture, and the right to self-determination.416

(6) In accordance with article 26, circumstances pre-
cluding wrongfulness cannot justify or excuse a breach 
of a State’s obligations under a peremptory rule of general 
international law. Article 26 does not address the prior is-
sue whether there has been such a breach in any given 
case. This has particular relevance to certain articles in 
chapter V. One State cannot dispense another from the 
obligation to comply with a peremptory norm, e.g. in re-
lation to genocide or torture, whether by treaty or other-
wise.417 But in applying some peremptory norms the con-
sent of a particular State may be relevant. For example, a 
State may validly consent to a foreign military presence 
on its territory for a lawful purpose. Determining in which 
circumstances consent has been validly given is again a 
matter for other rules of international law and not for the 
secondary rules of State responsibility.418

Article 27. Consequences of invoking a circumstance 
precluding wrongfulness

The invocation of a circumstance precluding wrong-
fulness in accordance with this chapter is without prej-
udice to:

(a) compliance with the obligation in question, if 
and to the extent that the circumstance precluding 
wrongfulness no longer exists;

(b) the question of compensation for any material 
loss caused by the act in question.

414 For convenience, this limitation is spelled out again in the context 
of countermeasures in Part Three, chapter II. See article 50 and com-
mentary, paras. (9) and (10). 

415 See, e.g., the decisions of the International Tribunal for the Former 
Yugoslavia in case IT-95-17/1-T, Prosecutor v. Furundzija, judgement 
of 10 December 1998; ILM, vol. 38, No. 2 (March 1999), p. 317, and 
of the British House of Lords in Regina v. Bow Street Metropolitan 
Stipendiary Magistrate and Others, ex parte Pinochet Ugarte (No. 3), 
ILR, vol. 119. Cf. Legality of the Threat or Use of Nuclear Weapons 
(footnote 54 above), p. 257, para. 79.

416 Cf. East Timor (footnote 54 above).
417 See paragraph (4) of the commentary to article 45.
418 See paragraphs (4) to (7) of the commentary to article 20.
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Commentary

(1) Article 27 is a without prejudice clause dealing 
with certain incidents or consequences of invoking cir-
cumstances precluding wrongfulness under chapter V. 
It deals with two issues. First, it makes it clear that cir-
cumstances precluding wrongfulness do not as such affect 
the underlying obligation, so that if the circumstance no 
longer exists the obligation regains full force and effect. 
Secondly, it refers to the possibility of compensation in 
certain cases. Article 27 is framed as a without prejudice 
clause because, as to the first point, it may be that the 
effect of the facts which disclose a circumstance preclud-
ing wrongfulness may also give rise to the termination of 
the obligation and, as to the second point, because it is not 
possible to specify in general terms when compensation 
is payable.

(2) Subparagraph (a) of article 27 addresses the ques-
tion of what happens when a condition preventing com-
pliance with an obligation no longer exists or gradually 
ceases to operate. It makes it clear that chapter V has a 
merely preclusive effect. When and to the extent that a cir-
cumstance precluding wrongfulness ceases, or ceases to 
have its preclusive effect for any reason, the obligation in 
question (assuming it is still in force) will again have to be 
complied with, and the State whose earlier non-compli-
ance was excused must act accordingly. The words “and 
to the extent” are intended to cover situations in which the 
conditions preventing compliance gradually lessen and 
allow for partial performance of the obligation.

(3) This principle was affirmed by the tribunal in the 
“Rainbow Warrior” arbitration,419 and even more clear-
ly by ICJ in the Gabčíkovo-Nagymaros Project case. In 
considering Hungary’s argument that the wrongfulness 
of its conduct in discontinuing work on the Project was 
precluded by a state of necessity, the Court remarked that 
“[a]s soon as the state of necessity ceases to exist, the duty 
to comply with treaty obligations revives”.420 It may be 
that the particular circumstances precluding wrongfulness 
are, at the same time, a sufficient basis for terminating the 
underlying obligation. Thus, a breach of a treaty justifying 
countermeasures may be “material” in terms of article 60 
of the 1969 Vienna Convention and permit termination of 
the treaty by the injured State. Conversely, the obligation 
may be fully reinstated or its operation fully restored in 
principle, but modalities for resuming performance may 
need to be settled. These are not matters which article 27 
can resolve, other than by providing that the invocation of 
circumstances precluding wrongfulness is without preju-
dice to “compliance with the obligation in question, if and 
to the extent that the circumstance precluding wrongful-
ness no longer exists”. Here “compliance with the obli-
gation in question” includes cessation of the wrongful 
conduct.

(4) Subparagraph (b) of article 27 is a reservation as to 
questions of possible compensation for damage in cases 
covered by chapter V. Although the article uses the term 

419 “Rainbow Warrior” (see footnote 46 above), pp. 251–252, 
para. 75.

420 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 63, 
para 101; see also page 38, para. 47.

“compensation”, it is not concerned with compensation 
within the framework of reparation for wrongful conduct, 
which is the subject of article 34. Rather, it is concerned 
with the question whether a State relying on a circum-
stance precluding wrongfulness should nonetheless be 
expected to make good any material loss suffered by any 
State directly affected. The reference to “material loss” 
is narrower than the concept of damage elsewhere in the 
articles: article 27 concerns only the adjustment of losses 
that may occur when a party relies on a circumstance cov-
ered by chapter V. 

(5) Subparagraph (b) is a proper condition, in certain 
cases, for allowing a State to rely on a circumstance pre-
cluding wrongfulness. Without the possibility of such 
recourse, the State whose conduct would otherwise be 
unlawful might seek to shift the burden of the defence of 
its own interests or concerns onto an innocent third State. 
This principle was accepted by Hungary in invoking the 
plea of necessity in the Gabčíkovo-Nagymaros Project 
case. As ICJ noted, “Hungary expressly acknowledged 
that, in any event, such a state of necessity would not 
exempt it from its duty to compensate its partner”.421

(6) Subparagraph (b) does not attempt to specify in what 
circumstances compensation should be payable. Gener-
ally, the range of possible situations covered by chapter V 
is such that to lay down a detailed regime for compensa-
tion is not appropriate. It will be for the State invoking a 
circumstance precluding wrongfulness to agree with any 
affected States on the possibility and extent of compensa-
tion payable in a given case.

PART TWO

COnTenT OF THe InTeRnATIOnAl 
ReSPOnSIbIlITy OF A STATe

(1) Whereas Part One of the articles defines the general 
conditions necessary for State responsibility to arise, Part 
Two deals with the legal consequences for the responsible 
State. It is true that a State may face legal consequences 
of conduct which is internationally wrongful outside the 
sphere of State responsibility. For example, a material 
breach of a treaty may give an injured State the right to 
terminate or suspend the treaty in whole or in part.422 The 
focus of Part Two, however, is on the new legal relation-
ship which arises upon the commission by a State of an in-
ternationally wrongful act. This constitutes the substance 
or content of the international responsibility of a State 
under the articles.

(2) Within the sphere of State responsibility, the con-
sequences which arise by virtue of an internationally 
wrongful act of a State may be specifically provided for in 
such terms as to exclude other consequences, in whole or 

421 Ibid., p. 39, para. 48. A separate issue was that of accounting 
for accrued costs associated with the Project (ibid., p. 81, paras. 152–
153).

422 1969 Vienna Convention, art. 60. 
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in part.423 In the absence of any specific provision, how-
ever, international law attributes to the responsible State 
new obligations, and in particular the obligation to make 
reparation for the harmful consequences flowing from 
that act. The close link between the breach of an inter-
national obligation and its immediate legal consequence 
in the obligation of reparation was recognized in ar- 
ticle 36, paragraph 2, of the PCIJ Statute, which was car-
ried over without change as Article 36, paragraph 2, of 
the ICJ Statute. In accordance with article 36, para- 
graph 2, States parties to the Statute may recognize as 
compulsory the Court’s jurisdiction, inter alia, in all legal 
disputes concerning:

(c) The existence of any fact which, if established, would constitute 
a breach of an international obligation;

(d) The nature or extent of the reparation to be made for the breach 
of an international obligation.

Part One of the articles sets out the general legal rules 
applicable to the question identified in subparagraph (c), 
while Part Two does the same for subparagraph (d).

(3) Part Two consists of three chapters. Chapter I sets 
out certain general principles and specifies more precise-
ly the scope of Part Two. Chapter II focuses on the forms 
of reparation (restitution, compensation, satisfaction) and 
the relations between them. Chapter III deals with the spe-
cial situation which arises in case of a serious breach of an 
obligation arising under a peremptory norm of general in-
ternational law, and specifies certain legal consequences 
of such breaches, both for the responsible State and for 
other States.

ChAPTer I

generAl PrInCIPleS

Commentary

(1) Chapter I of Part Two comprises six articles, which 
define in general terms the legal consequences of an in-
ternationally wrongful act of a State. Individual breaches 
of international law can vary across a wide spectrum from 
the comparatively trivial or minor up to cases which im-
peril the survival of communities and peoples, the territo-
rial integrity and political independence of States and the 
environment of whole regions. This may be true whether 
the obligations in question are owed to one other State 
or to some or all States or to the international commu-
nity as a whole. But over and above the gravity or effects 
of individual cases, the rules and institutions of State re-
sponsibility are significant for the maintenance of respect 
for international law and for the achievement of the goals 
which States advance through law-making at the interna-
tional level.

(2) Within chapter I, article 28 is an introductory arti-
cle, affirming the principle that legal consequences are 

423 On the lex specialis principle in relation to State responsibility, 
see article 55 and commentary. 

entailed whenever there is an internationally wrongful act 
of a State. Article 29 indicates that these consequences are 
without prejudice to, and do not supplant, the continued 
obligation of the responsible State to perform the obliga-
tion breached. This point is carried further by article 30, 
which deals with the obligation of cessation and assur-
ances or guarantees of non-repetition. Article 31 sets out 
the general obligation of reparation for injury suffered in 
consequence of a breach of international law by a State. 
Article 32 makes clear that the responsible State may not 
rely on its internal law to avoid the obligations of cessa-
tion and reparation arising under Part Two. Finally, arti- 
cle 33 specifies the scope of the Part, both in terms of the 
States to which obligations are owed and also in terms 
of certain legal consequences which, because they accrue 
directly to persons or entities other than States, are not 
covered by Parts Two or Three of the articles.

Article 28. Legal consequences of an internationally 
wrongful act

The international responsibility of a State which is 
entailed by an internationally wrongful act in accord-
ance with the provisions of Part One involves legal con-
sequences as set out in this Part.

Commentary

(1) Article 28 serves an introductory function for Part 
Two and is expository in character. It links the provisions 
of Part One which define when the international respon-
sibility of a State arises with the provisions of Part Two 
which set out the legal consequences which responsibility 
for an internationally wrongful act involves.

(2) The core legal consequences of an internationally 
wrongful act set out in Part Two are the obligations of the 
responsible State to cease the wrongful conduct (art. 30) 
and to make full reparation for the injury caused by the 
internationally wrongful act (art. 31). Where the interna-
tionally wrongful act constitutes a serious breach by the 
State of an obligation arising under a peremptory norm 
of general international law, the breach may entail further 
consequences both for the responsible State and for other 
States. In particular, all States in such cases have obliga-
tions to cooperate to bring the breach to an end, not to 
recognize as lawful the situation created by the breach and 
not to render aid or assistance to the responsible State in 
maintaining the situation so created (arts. 40–41).

(3) Article 28 does not exclude the possibility that an 
internationally wrongful act may involve legal conse-
quences in the relations between the State responsible for 
that act and persons or entities other than States. This fol-
lows from article 1, which covers all international obliga-
tions of the State and not only those owed to other States. 
Thus, State responsibility extends, for example, to human 
rights violations and other breaches of international law 
where the primary beneficiary of the obligation breached 
is not a State. however, while Part One applies to all the 
cases in which an internationally wrongful act may be 
committed by a State, Part Two has a more limited scope. 
It does not apply to obligations of reparation to the extent 
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that these arise towards or are invoked by a person or en-
tity other than a State. In other words, the provisions of 
Part Two are without prejudice to any right, arising from 
the international responsibility of a State, which may ac-
crue directly to any person or entity other than a State, and 
article 33 makes this clear.

Article 29. Continued duty of performance

The legal consequences of an internationally wrong-
ful act under this Part do not affect the continued duty 
of the responsible State to perform the obligation 
breached.

Commentary

(1) Where a State commits a breach of an international 
obligation, questions as to the restoration and future of the 
legal relationship thereby affected are central. Apart from 
the question of reparation, two immediate issues arise, 
namely, the effect of the responsible State’s conduct on 
the obligation which has been breached, and cessation of 
the breach if it is continuing. The former question is dealt 
with by article 29, the latter by article 30.

(2) Article 29 states the general principle that the legal 
consequences of an internationally wrongful act do not 
affect the continued duty of the State to perform the ob-
ligation it has breached. As a result of the internationally 
wrongful act, a new set of legal relations is established 
between the responsible State and the State or States to 
whom the international obligation is owed. But this does 
not mean that the pre-existing legal relation established 
by the primary obligation disappears. Even if the respon-
sible State complies with its obligations under Part Two 
to cease the wrongful conduct and to make full repara-
tion for the injury caused, it is not relieved thereby of the 
duty to perform the obligation breached. The continuing 
obligation to perform an international obligation, notwith-
standing a breach, underlies the concept of a continuing 
wrongful act (see article 14) and the obligation of cessa-
tion (see subparagraph (a) of article 30).

(3) It is true that in some situations the ultimate effect 
of a breach of an obligation may be to put an end to the 
obligation itself. For example, a State injured by a ma-
terial breach of a bilateral treaty may elect to terminate 
the treaty.424 But as the relevant provisions of the 1969 
Vienna Convention make clear, the mere fact of a breach 
and even of a repudiation of a treaty does not terminate 
the treaty.425 It is a matter for the injured State to react 
to the breach to the extent permitted by the Convention. 
The injured State may have no interest in terminating the 
treaty as distinct from calling for its continued perform-
ance. Where a treaty is duly terminated for breach, the 
termination does not affect legal relationships which have 
accrued under the treaty prior to its termination, includ-

424 See footnote 422 above. 
425 Indeed, in the Gabčíkovo-Nagymaros Project case, ICJ held that 

continuing material breaches by both parties did not have the effect of 
terminating the 1977 Treaty on the Construction and Operation of the 
Gabčíkovo-Nagymaros Barrage System (see footnote 27 above), p. 68, 
para. 114.

ing the obligation to make reparation for any breach.426 A 
breach of an obligation under general international law is 
even less likely to affect the underlying obligation, and in-
deed will never do so as such. By contrast, the secondary 
legal relation of State responsibility arises on the occur-
rence of a breach and without any requirement of invoca-
tion by the injured State. 

(4) Article 29 does not need to deal with such contin-
gencies. All it provides is that the legal consequences of 
an internationally wrongful act within the field of State 
responsibility do not affect any continuing duty to comply 
with the obligation which has been breached. Whether and 
to what extent that obligation subsists despite the breach 
is a matter not regulated by the law of State responsibility 
but by the rules concerning the relevant primary obliga-
tion. 

Article 30. Cessation and non-repetition

The State responsible for the internationally wrong-
ful act is under an obligation:

(a) to cease that act, if it is continuing; 

(b) to offer appropriate assurances and guarantees 
of non-repetition, if circumstances so require.

Commentary

(1) Article 30 deals with two separate but linked issues 
raised by the breach of an international obligation: the 
cessation of the wrongful conduct and the offer of assur-
ances and guarantees of non-repetition by the responsible 
State if circumstances so require. Both are aspects of the 
restoration and repair of the legal relationship affected by 
the breach. Cessation is, as it were, the negative aspect 
of future performance, concerned with securing an end 
to continuing wrongful conduct, whereas assurances and 
guarantees serve a preventive function and may be de-
scribed as a positive reinforcement of future performance. 
The continuation in force of the underlying obligation is 
a necessary assumption of both, since if the obligation 
has ceased following its breach, the question of cessation 
does not arise and no assurances and guarantees can be 
relevant.427

(2) Subparagraph (a) of article 30 deals with the obliga-
tion of the State responsible for the internationally wrong-
ful act to cease the wrongful conduct. In accordance with 
article 2, the word “act” covers both acts and omissions. 
Cessation is thus relevant to all wrongful acts extending 
in time “regardless of whether the conduct of a State is 

426 See, e.g., “Rainbow Warrior” (footnote 46 above), p. 266, cit-
ing Lord McNair (dissenting) in Ambatielos, Preliminary Objection, 
I.C.J. Reports 1952, p. 28, at p. 63. On that particular point the Court 
itself agreed, ibid., p. 45. In the Gabčíkovo-Nagymaros Project case, 
Hungary accepted that the legal consequences of its termination of 
the 1977 Treaty on the Construction and Operation of the Gabčíkovo-
Nagymaros Barrage System on account of the breach by Czechoslova-
kia were prospective only, and did not affect the accrued rights of either 
party (see footnote 27 above), pp. 73–74, paras. 125–127. The Court 
held that the Treaty was still in force, and therefore did not address the 
question. 

427 1969 Vienna Convention, art. 70, para. 1.
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an action or an omission … since there may be cessation 
consisting in abstaining from certain actions”.428

(3) The tribunal in the “Rainbow Warrior” arbitration 
stressed “two essential conditions intimately linked” for 
the requirement of cessation of wrongful conduct to arise, 
“namely that the wrongful act has a continuing charac-
ter and that the violated rule is still in force at the time 
in which the order is issued”.429 While the obligation to 
cease wrongful conduct will arise most commonly in the 
case of a continuing wrongful act,430 article 30 also en-
compasses situations where a State has violated an obliga-
tion on a series of occasions, implying the possibility of 
further repetitions. The phrase “if it is continuing” at the 
end of subparagraph (a) of the article is intended to cover 
both situations.

(4) Cessation of conduct in breach of an international 
obligation is the first requirement in eliminating the con-
sequences of wrongful conduct. With reparation, it is 
one of the two general consequences of an internation-
ally wrongful act. Cessation is often the main focus of the 
controversy produced by conduct in breach of an interna-
tional obligation.431 It is frequently demanded not only 
by States but also by the organs of international organiza-
tions such as the General Assembly and Security Council 
in the face of serious breaches of international law. By 
contrast, reparation, important though it is in many cases, 
may not be the central issue in a dispute between States as 
to questions of responsibility.432

(5) The function of cessation is to put an end to a viola-
tion of international law and to safeguard the continuing 
validity and effectiveness of the underlying primary rule. 
The responsible State’s obligation of cessation thus pro-
tects both the interests of the injured State or States and 
the interests of the international community as a whole in 
the preservation of, and reliance on, the rule of law.

(6) There are several reasons for treating cessation as 
more than simply a function of the duty to comply with 
the primary obligation. First, the question of cessation 
only arises in the event of a breach. What must then oc-
cur depends not only on the interpretation of the primary 
obligation but also on the secondary rules relating to rem-

428 “Rainbow Warrior” (see footnote 46 above), p. 270, para. 113.
429 Ibid., para. 114. 
430 For the concept of a continuing wrongful act, see paragraphs (3) 

to (11) of the commentary to article 14. 
431 The focus of the WTO dispute settlement mechanism is on cessa-

tion rather than reparation: Marrakesh Agreement establishing the World 
Trade Organization, annex 2 (Understanding on Rules and Procedures 
governing the Settlement of Disputes), especially article 3, paragraph 7, 
which provides for compensation “only if the immediate withdrawal of 
the measure is impracticable and as a temporary measure pending the 
withdrawal of the measure which is inconsistent with a covered agree-
ment”. On the distinction between cessation and reparation for WTO 
purposes, see, e.g., Report of the Panel, Australia-Subsidies Provided to 
Producers and Exporters of Automotive Leather (WT/DS126/RW and 
Corr.1), 21 January 2000, para. 6.49.

432 For cases where ICJ has recognized that this may be so, see, 
e.g., Fisheries Jurisdiction (Federal Republic of Germany v. Ice-
land), Merits, Judgment, I.C.J. Reports 1974, p. 175, at pp. 201–205, 
paras. 65–76; and Gabčíkovo-Nagymaros Project (footnote 27 above), 
p. 81, para. 153. See also C. D. Gray, Judicial Remedies in International 
Law (Oxford, Clarendon Press, 1987), pp. 77–92. 

edies, and it is appropriate that they are dealt with, at least 
in general terms, in articles concerning the consequences 
of an internationally wrongful act. Secondly, continuing 
wrongful acts are a common feature of cases involving 
State responsibility and are specifically dealt with in ar-
ticle 14. There is a need to spell out the consequences of 
such acts in Part Two.

(7) The question of cessation often arises in close con-
nection with that of reparation, and particularly restitu-
tion. The result of cessation may be indistinguishable 
from restitution, for example in cases involving the free-
ing of hostages or the return of objects or premises seized. 
Nonetheless, the two must be distinguished. Unlike res-
titution, cessation is not subject to limitations relating to 
proportionality.433 It may give rise to a continuing obli-
gation, even when literal return to the status quo ante is 
excluded or can only be achieved in an approximate way.

(8) The difficulty of distinguishing between cessation 
and restitution is illustrated by the “Rainbow Warrior” 
arbitration. New Zealand sought the return of the two 
agents to detention on the island of Hao. According to 
New Zealand, France was obliged to return them to and 
to detain them on the island for the balance of the three 
years; that obligation had not expired since time spent 
off the island was not to be counted for that purpose. The 
tribunal disagreed. In its view, the obligation was for a 
fixed term which had expired, and there was no question 
of cessation.434 Evidently, the return of the two agents to 
the island was of no use to New Zealand if there was no 
continuing obligation on the part of France to keep them 
there. Thus, a return to the status quo ante may be of little 
or no value if the obligation breached no longer exists. 
Conversely, no option may exist for an injured State to re-
nounce restitution if the continued performance of the ob-
ligation breached is incumbent upon the responsible State 
and the former State is not competent to release it from 
such performance. The distinction between cessation and 
restitution may have important consequences in terms of 
the obligations of the States concerned.

(9) Subparagraph (b) of article 30 deals with the obliga-
tion of the responsible State to offer appropriate assur-
ances and guarantees of non-repetition, if circumstances 
so require. Assurances and guarantees are concerned with 
the restoration of confidence in a continuing relationship, 
although they involve much more flexibility than cessa-
tion and are not required in all cases. They are most com-
monly sought when the injured State has reason to believe 
that the mere restoration of the pre-existing situation does 
not protect it satisfactorily. For example, following re-
peated demonstrations against the United States Embassy 
in Moscow from 1964 to 1965, President Johnson stated 
that:

The U.S. Government must insist that its diplomatic establishments and 
personnel be given the protection which is required by international 
law and custom and which is necessary for the conduct of diplomatic 
relations between states. Expressions of regret and compensation are no 
substitute for adequate protection.���

433 See article 35 (b) and commentary. 
434 UNRIAA, vol. XX, p. 217, at p. 266, para. 105 (1990). 
435 Reprinted in ILM, vol. 4, No. 2 (July 1965), p. 698.
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Such demands are not always expressed in terms of assur-
ances or guarantees, but they share the characteristics of 
being future-looking and concerned with other potential 
breaches. They focus on prevention rather than reparation 
and they are included in article 30. 

(10) The question whether the obligation to offer assur-
ances or guarantees of non-repetition may be a legal con-
sequence of an internationally wrongful act was debated 
in the LaGrand case. This concerned an admitted fail-
ure of consular notification contrary to article 36 of the 
Vienna Convention on Consular Relations. In its fourth 
submission, Germany sought both general and specific 
assurances and guarantees as to the means of future com-
pliance with the Convention. The United States argued 
that to give such assurances or guarantees went beyond 
the scope of the obligations in the Convention and that 
ICJ lacked jurisdiction to require them. In any event, for-
mal assurances and guarantees were unprecedented and 
should not be required. Germany’s entitlement to a rem-
edy did not extend beyond an apology, which the United 
States had given. Alternatively, no assurances or guaran-
tees were appropriate in the light of the extensive action it 
had taken to ensure that federal and State officials would 
in future comply with the Convention. On the question of 
jurisdiction, the Court held:

that a dispute regarding the appropriate remedies for the violation of 
the Convention alleged by Germany is a dispute that arises out of the 
interpretation or application of the Convention and thus is within the 
Court’s jurisdiction. Where jurisdiction exists over a dispute on a par-
ticular matter, no separate basis for jurisdiction is required by the Court 
to consider the remedies a party has requested for the breach of the 
obligation … Consequently, the Court has jurisdiction in the present 
case with respect to the fourth submission of Germany.��6

On the question of appropriateness, the Court noted that 
an apology would not be sufficient in any case in which a 
foreign national had been “subjected to prolonged deten-
tion or sentenced to severe penalties” following a failure 
of consular notification.437 But in the light of information 
provided by the United States as to the steps taken to com-
ply in future, the Court held: 

that the commitment expressed by the United States to ensure imple-
mentation of the specific measures adopted in performance of its obli-
gations under Article 36, paragraph 1 (b), must be regarded as meeting 
Germany’s request for a general assurance of non-repetition.���

As to the specific assurances sought by Germany, the 
Court limited itself to stating that: 

if the United States, notwithstanding its commitment referred to … 
should fail in its obligation of consular notification to the detriment 
of German nationals, an apology would not suffice in cases where the 
individuals concerned have been subjected to prolonged detention or 
convicted and sentenced to severe penalties. In the case of such a con-
viction and sentence, it would be incumbent upon the United States to 
allow the review and reconsideration of the conviction and sentence by 
taking account of the violation of the rights set forth in the Conven-
tion.��9

436 LaGrand, Judgment (see footnote 119 above), p. 485, para. 48, 
citing Factory at Chorzów, Jurisdiction (footnote 34 above). 

437 LaGrand, Judgment (see footnote 119 above), p. 512, 
para. 123. 

438 Ibid., p. 513, para. 124; see also the operative part, p. 516, 
para. 128 (6). 

439 Ibid., pp. 513–514, para. 125. See also paragraph 127 and the 
operative part (para. 128 (7)).

The Court thus upheld its jurisdiction on Germany’s fourth 
submission and responded to it in the operative part. It 
did not, however, discuss the legal basis for assurances of 
non-repetition.

(11) Assurances or guarantees of non-repetition may be 
sought by way of satisfaction (e.g. the repeal of the legis-
lation which allowed the breach to occur) and there is thus 
some overlap between the two in practice.440 However, 
they are better treated as an aspect of the continuation 
and repair of the legal relationship affected by the breach. 
Where assurances and guarantees of non-repetition are 
sought by an injured State, the question is essentially the 
reinforcement of a continuing legal relationship and the 
focus is on the future, not the past. In addition, assurances 
and guarantees of non-repetition may be sought by a State 
other than an injured State in accordance with article 48.

(12) Assurances are normally given verbally, while guar-
antees of non-repetition involve something more—for ex-
ample, preventive measures to be taken by the responsi-
ble State designed to avoid repetition of the breach. With 
regard to the kind of guarantees that may be requested, 
international practice is not uniform. The injured State 
usually demands either safeguards against the repetition 
of the wrongful act without any specification of the form 
they are to take441 or, when the wrongful act affects its 
nationals, assurances of better protection of persons and 
property.442 In the LaGrand case, ICJ spelled out with 
some specificity the obligation that would arise for the 
United States from a future breach, but added that “[t]his 
obligation can be carried out in various ways. The choice 
of means must be left to the United States”.443 It noted 
further that a State may not be in a position to offer a firm 
guarantee of non-repetition.444 Whether it could properly 
do so would depend on the nature of the obligation in 
question.

(13) In some cases, the injured State may ask the re-
sponsible State to adopt specific measures or to act in a 
specified way in order to avoid repetition. Sometimes the 
injured State merely seeks assurances from the responsible 
State that, in future, it will respect the rights of the injured 
State.445 In other cases, the injured State requires specific 
instructions to be given,446 or other specific conduct to be 

440 See paragraph (5) of the commentary to article 36.
441 In the “Dogger Bank” incident in 1904, the United Kingdom 

sought “security against the recurrence of such intolerable incidents”, 
G. F. de Martens, Nouveau recueil général de traités, 2nd series, 
vol. XXXIII, p. 642. See also the exchange of notes between China 
and Indonesia following the attack in March 1966 against the Chinese 
Consulate General in Jakarta, in which the Chinese Deputy Minister 
for Foreign Affairs sought a guarantee that such incidents would not be 
repeated in the future, RGDIP, vol. 70 (1966), pp. 1013 et seq.

442 Such assurances were given in the Doane incident (1886), Moore, 
Digest, vol. VI, pp. 345–346.

443 LaGrand, Judgment (see footnote 119 above), p. 513, para. 125. 
444 Ibid., para. 124. 
445 See, e.g., the 1901 case in which the Ottoman Empire gave a 

formal assurance that the British, Austrian and French postal services 
would henceforth operate freely in its territory, RGDIP, vol. 8 (1901), 
p. 777, at pp. 788 and 792.

446 See, e.g., the incidents involving the “Herzog” and the “Bun-
desrath”, two German ships seized by the British Navy in December 
1899 and January 1900, during the Boer war, in which Germany drew 
the attention of Great Britain to “the necessity for issuing instructions 
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taken.447 But assurances and guarantees of non-repetition 
will not always be appropriate, even if demanded. Much 
will depend on the circumstances of the case, including 
the nature of the obligation and of the breach. The rather 
exceptional character of the measures is indicated by the 
words “if circumstances so require” at the end of subpara-
graph (b). The obligation of the responsible State with 
respect to assurances and guarantees of non-repetition is 
formulated in flexible terms in order to prevent the kinds 
of abusive or excessive claims which characterized some 
demands for assurances and guarantees by States in the 
past.

Article 31. Reparation

1. The responsible State is under an obligation to 
make full reparation for the injury caused by the inter-
nationally wrongful act.

2. Injury includes any damage, whether material 
or moral, caused by the internationally wrongful act 
of a State.

Commentary

(1) The obligation to make full reparation is the second 
general obligation of the responsible State consequent 
upon the commission of an internationally wrongful act. 
The general principle of the consequences of the commis-
sion of an internationally wrongful act was stated by PCIJ 
in the Factory at Chorzów case:

It is a principle of international law that the breach of an engagement 
involves an obligation to make reparation in an adequate form. Repara-
tion therefore is the indispensable complement of a failure to apply a 
convention and there is no necessity for this to be stated in the conven-
tion itself. Differences relating to reparations, which may be due by 
reason of failure to apply a convention, are consequently differences 
relating to its application.���

In this passage, which has been cited and applied on many 
occasions,��9 the Court was using the term “reparation” 
in its most general sense. It was rejecting a Polish argu-
ment that jurisdiction to interpret and apply a treaty did 
not entail jurisdiction to deal with disputes over the form 
and quantum of reparation to be made. By that stage of the 
dispute, Germany was no longer seeking for its national 
the return of the factory in question or of the property 
seized with it.

to the British Naval Commanders to molest no German merchantmen in 
places not in the vicinity of the seat of war”, Martens, op. cit. (footnote 
441 above), vol. XXIX, p. 456 at p. 486. 

447 In the Trail Smelter case (see footnote 253 above), the arbitral 
tribunal specified measures to be adopted by the Trail Smelter, includ-
ing measures designed to “prevent future significant fumigations in 
the United States” (p. 1934). Requests to modify or repeal legislation 
are frequently made by international bodies. See, e.g., the decisions of 
the Human Rights Committee: Torres Ramirez v. Uruguay, decision of 
23 July 1980, Official Records of the General Assembly, Thirty-fifth 
Session, Supplement No. 40 (A/35/40), p. 126, para. 19; Lanza v. 
Uruguay, decision of 3 April 1980, ibid., p. 119, para. 17; and Dermit 
Barbato v. Uruguay, decision of 21 October 1982, ibid., Thirty-eighth 
Session, Supplement No. 40 (A/38/40), p. 133, para. 11.

448 Factory at Chorzów, Jurisdiction (see footnote 34 above).
449 Cf. the ICJ reference to this decision in LaGrand, Judgment 

(footnote 119 above), p. 485, para. 48.

(2) In a subsequent phase of the same case, the Court 
went on to specify in more detail the content of the obliga-
tion of reparation. It said: 

The essential principle contained in the actual notion of an illegal 
act—a principle which seems to be established by international practice 
and in particular by the decisions of arbitral tribunals—is that repara-
tion must, as far as possible, wipe out all the consequences of the illegal 
act and reestablish the situation which would, in all probability, have 
existed if that act had not been committed. Restitution in kind, or, if this 
is not possible, payment of a sum corresponding to the value which a 
restitution in kind would bear; the award, if need be, of damages for loss 
sustained which would not be covered by restitution in kind or payment 
in place of it—such are the principles which should serve to determine 
the amount of compensation due for an act contrary to international 
law.��0

In the first sentence, the Court gave a general definition of 
reparation, emphasizing that its function was the re-estab-
lishment of the situation affected by the breach.451 In the 
second sentence, it dealt with that aspect of reparation en-
compassed by “compensation” for an unlawful act—that 
is, restitution or its value, and in addition damages for loss 
sustained as a result of the wrongful act.

(3) The obligation placed on the responsible State by 
article 31 is to make “full reparation” in the Factory at 
Chorzów sense. In other words, the responsible State must 
endeavour to “wipe out all the consequences of the illegal 
act and reestablish the situation which would, in all prob-
ability, have existed if that act had not been committed”452 
through the provision of one or more of the forms of repa-
ration set out in chapter II of this part. 

(4) The general obligation of reparation is formulated 
in article 31 as the immediate corollary of a State’s re-
sponsibility, i.e. as an obligation of the responsible State 
resulting from the breach, rather than as a right of an in-
jured State or States. This formulation avoids the difficul-
ties that might arise where the same obligation is owed 
simultaneously to several, many or all States, only a few 
of which are specially affected by the breach. But quite 
apart from the questions raised when there is more than 
one State entitled to invoke responsibility,453 the general 
obligation of reparation arises automatically upon com-
mission of an internationally wrongful act and is not, as 
such, contingent upon a demand or protest by any State, 
even if the form which reparation should take in the cir-
cumstances may depend on the response of the injured 
State or States.

(5) The responsible State’s obligation to make full repa-
ration relates to the “injury caused by the internationally 
wrongful act”. The notion of “injury”, defined in para-
graph 2, is to be understood as including any damage 
caused by that act. In particular, in accordance with para-
graph 2, “injury” includes any material or moral damage 
caused thereby. This formulation is intended both as in-
clusive, covering both material and moral damage broadly 
understood, and as limitative, excluding merely abstract 
concerns or general interests of a State which is individu-

450 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
451 Cf. P.-M. Dupuy, “Le fait générateur de la responsabilité interna-

tionale des États”, Collected Courses ... 1984–V (Dordrecht, Martinus 
Nijhoff, 1986), vol. 188, p. 9, at p. 94, who uses the term restauration.

452 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
453 For the States entitled to invoke responsibility, see articles 42 

and 48 and commentaries. For the situation where there is a plurality of 
injured States, see article 46 and commentary. 
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ally unaffected by the breach.454 “Material” damage here 
refers to damage to property or other interests of the State 
and its nationals which is assessable in financial terms. 
“Moral” damage includes such items as individual pain 
and suffering, loss of loved ones or personal affront as-
sociated with an intrusion on one’s home or private life. 
Questions of reparation for such forms of damage are 
dealt with in more detail in chapter II of this Part.455 

(6) The question whether damage to a protected interest 
is a necessary element of an internationally wrongful act 
has already been discussed.456 There is in general no such 
requirement; rather this is a matter which is determined 
by the relevant primary rule. In some cases, the gist of a 
wrong is the causing of actual harm to another State. In 
some cases what matters is the failure to take necessary 
precautions to prevent harm even if in the event no harm 
occurs. In some cases there is an outright commitment to 
perform a specified act, e.g. to incorporate uniform rules 
into internal law. In each case the primary obligation will 
determine what is required. Hence, article 12 defines a 
breach of an international obligation as a failure to con-
form with an obligation.

(7) As a corollary there is no general requirement, over 
and above any requirements laid down by the relevant 
primary obligation, that a State should have suffered ma-
terial harm or damage before it can seek reparation for 
a breach. The existence of actual damage will be highly 
relevant to the form and quantum of reparation. But there 
is no general requirement of material harm or damage for 
a State to be entitled to seek some form of reparation. In 
the “Rainbow Warrior” arbitration it was initially argued 
that “in the theory of international responsibility, damage 
is necessary to provide a basis for liability to make repara-
tion”, but the parties subsequently agreed that:

Unlawful action against non-material interests, such as acts affecting the 
honor, dignity or prestige of a State, entitle the victim State to receive 
adequate reparation, even if those acts have not resulted in a pecuniary 
or material loss for the claimant State.���

The tribunal held that the breach by France had “provoked 
indignation and public outrage in New Zealand and caused 
a new, additional non-material damage … of a moral, po-
litical and legal nature, resulting from the affront to the 
dignity and prestige not only of New Zealand as such, but 
of its highest judicial and executive authorities as well”.458 

454 Although not individually injured, such States may be entitled to 
invoke responsibility in respect of breaches of certain classes of ob-
ligation in the general interest, pursuant to article 48. Generally on 
notions of injury and damage, see B. Bollecker-Stern, Le préjudice dans 
la théorie de la responsabilité internationale (Paris, Pedone, 1973); 
B. Graefrath, “Responsibility and damages caused: relationship be-
tween responsibility and damages”, Collected Courses ... 1984–II 
(The Hague, Nijhoff, 1985), vol. 185, p. 95; A. Tanzi, “Is damage a 
distinct condition for the existence of an internationally wrongful 
act?”, Spinedi and Simma, eds., op. cit. (footnote 175 above), p. 1; and 
Brownlie, System of the Law of Nations … (footnote 92 above), 
pp. 53–88. 

455 See especially article 36 and commentary.  
456 See paragraph (9) of the commentary to article 2. 
457 “Rainbow Warrior” (see footnote 46 above), pp. 266–267, 

paras. 107 and 109. 
458 Ibid., p. 267, para. 110. 

(8) Where two States have agreed to engage in particular 
conduct, the failure by one State to perform the obligation 
necessarily concerns the other. A promise has been bro-
ken and the right of the other State to performance corre-
spondingly infringed. For the secondary rules of State re-
sponsibility to intervene at this stage and to prescribe that 
there is no responsibility because no identifiable harm or 
damage has occurred would be unwarranted. If the parties 
had wished to commit themselves to that formulation of 
the obligation they could have done so. In many cases, 
the damage that may follow from a breach (e.g. harm 
to a fishery from fishing in the closed season, harm to 
the environment by emissions exceeding the prescribed 
limit, abstraction from a river of more than the permitted 
amount) may be distant, contingent or uncertain. None-
theless, States may enter into immediate and uncondition-
al commitments in their mutual long-term interest in such 
fields. Accordingly, article 31 defines “injury” in a broad 
and inclusive way, leaving it to the primary obligations to 
specify what is required in each case. 

(9) Paragraph 2 addresses a further issue, namely the 
question of a causal link between the internationally 
wrongful act and the injury. It is only “[i]njury … caused 
by the internationally wrongful act of a State” for which 
full reparation must be made. This phrase is used to make 
clear that the subject matter of reparation is, globally, the 
injury resulting from and ascribable to the wrongful act, 
rather than any and all consequences flowing from an 
internationally wrongful act.

(10) The allocation of injury or loss to a wrongful act is, 
in principle, a legal and not only a historical or causal proc-
ess. Various terms are used to describe the link which must 
exist between the wrongful act and the injury in order for 
the obligation of reparation to arise. For example, refer-
ence may be made to losses “attributable to [the wrongful] 
act as a proximate cause”,459 or to damage which is “too 
indirect, remote, and uncertain to be appraised”,460 or to 
“any direct loss, damage including environmental damage 
and the depletion of natural resources or injury to foreign 
Governments, nationals and corporations as a result of ” 
the wrongful act.461 Thus, causality in fact is a necessary 

459 See United States-German Mixed Claims Commission, Admin-
istrative Decision No. II, UNRIAA, vol. VII (Sales No. 1956.V.5), 
p. 23, at p. 30 (1923). See also Dix (footnote 178 above), p. 121, and the 
Canadian statement of claim following the disintegration of the Cosmos 
954 Soviet nuclear-powered satellite over its territory in 1978, ILM, 
vol. 18 (1979), p. 907, para. 23.

460 See the Trail Smelter arbitration (footnote 253 above), p. 1931. 
See also A. Hauriou, “Les dommages indirects dans les arbitrages inter-
nationaux”, RGDIP, vol. 31 (1924), p. 209, citing the “Alabama” arbi-
tration as the most striking application of the rule excluding “indirect” 
damage (footnote 87 above).

461 Security Council resolution 687 (1991) of 3 April 1991, para. 16. 
This was a resolution adopted with reference to Chapter VII of the Char-
ter of the United Nations, but it is expressed to reflect Iraq’s liability 
“under international law … as a result of its unlawful invasion and oc-
cupation of Kuwait”. UNCC and its Governing Council have provided 
some guidance on the interpretation of the requirements of directness 
and causation under paragraph 16. See, e.g., Recommendations made 
by the panel of Commissioners concerning individual claims for serious 
personal injury or death (category “B” claims), report of 14 April 1994 
(S/AC.26/1994/1), approved by the Governing Council in its decision 
20 of 26 May 1994 (S/AC.26/Dec.20 (1994)); Report and recommen-
dations made by the panel of Commissioners appointed to review the 
Well Blowout Control Claim (the “WBC claim”), of 15 November 1996 
(S/AC.26/1996/5/Annex), paras. 66–86, approved by the Governing 
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but not a sufficient condition for reparation. There is a 
further element, associated with the exclusion of injury 
that is too “remote” or “consequential” to be the subject 
of reparation. In some cases, the criterion of “directness” 
may be used,462 in others “foreseeability”463 or “proxim-
ity”.464 But other factors may also be relevant: for exam-
ple, whether State organs deliberately caused the harm in 
question, or whether the harm caused was within the ambit 
of the rule which was breached, having regard to the pur-
pose of that rule.465 In other words, the requirement of a 
causal link is not necessarily the same in relation to every 
breach of an international obligation. In international as 
in national law, the question of remoteness of damage “is 
not a part of the law which can be satisfactorily solved 
by search for a single verbal formula”.466 The notion of a 
sufficient causal link which is not too remote is em- 
bodied in the general requirement in article 31 that the 
injury should be in consequence of the wrongful act, but 
without the addition of any particular qualifying phrase.

(11) A further element affecting the scope of reparation 
is the question of mitigation of damage. Even the wholly 
innocent victim of wrongful conduct is expected to act 
reasonably when confronted by the injury. Although often 
expressed in terms of a “duty to mitigate”, this is not a 
legal obligation which itself gives rise to responsibility. It 
is rather that a failure to mitigate by the injured party may 
preclude recovery to that extent.467 The point was clearly 
made in this sense by ICJ in the Gabčíkovo-Nagymaros 
Project case:

Slovakia also maintained that it was acting under a duty to mitigate 
damages when it carried out Variant C. It stated that “It is a general 
principle of international law that a party injured by the non-perform-
ance of another contract party must seek to mitigate the damage he has 
sustained”. 

It would follow from such a principle that an injured State which has 
failed to take the necessary measures to limit the damage sustained 
would not be entitled to claim compensation for that damage which 
could have been avoided. While this principle might thus provide a ba-

Council in its decision 40 of 17 December 1996 (S/AC.26/Dec.40 
(1996)).

462 As in Security Council resolution 687 (1991), para. 16.
463 See, e.g., the “Naulilaa” case (footnote 337 above), p. 1031.
464 For comparative reviews of issues of causation and remoteness, 

see, e.g., H. L. A. Hart and A. M. Honoré, Causation in the Law, 2nd 
ed. (Oxford, Clarendon Press, 1985); A. M. Honoré, “Causation and 
remoteness of damage”, International Encyclopedia of Comparative 
Law, A. Tunc, ed. (Tübingen, Mohr/The Hague, Martinus Nijhoff, 
1983), vol. XI, part I, chap. 7; Zweigert and Kötz, op. cit. (footnote 251 
above), pp. 601–627, in particular pp. 609 et seq.; and B. S. Markes-
inis, The German Law of Obligations: Volume II The Law of Torts: A 
Comparative Introduction, 3rd ed. (Oxford, Clarendon Press, 1997), 
pp. 95–108, with many references to the literature.

465 See, e.g., the decision of the Iran-United States Claims Tribunal 
in The Islamic Republic of Iran v. The United States of America, cases 
A15 (IV) and A24, Award No. 590–A15 (IV)/A24–FT, 28 December 
1998, World Trade and Arbitration Materials, vol. 11, No. 2 (1999), 
p. 45.

466 P. S. Atiyah, An Introduction to the Law of Contract, 5th ed. 
(Oxford, Clarendon Press, 1995), p. 466.

467 In the WBC claim, a UNCC panel noted that “under the gen-
eral principles of international law relating to mitigation of damages 
… the Claimant was not only permitted but indeed obligated to take 
reasonable steps to … mitigate the loss, damage or injury being caused” 
report of 15 November 1996 (S/AC.26/1996/5/Annex) (see footnote 
461 above), para. 54.

sis for the calculation of damages, it could not, on the other hand, justify 
an otherwise wrongful act.�6�

(12) Often two separate factors combine to cause dam-
age. In the United States Diplomatic and Consular Staff in 
Tehran case,469 the initial seizure of the hostages by mili-
tant students (not at that time acting as organs or agents 
of the State) was attributable to the combination of the 
students’ own independent action and the failure of the 
Iranian authorities to take necessary steps to protect the 
embassy. In the Corfu Channel case,470 the damage to the 
British ships was caused both by the action of a third State 
in laying the mines and the action of Albania in failing to 
warn of their presence. Although, in such cases, the in-
jury in question was effectively caused by a combination 
of factors, only one of which is to be ascribed to the re-
sponsible State, international practice and the decisions 
of international tribunals do not support the reduction or 
attenuation of reparation for concurrent causes,471 except 
in cases of contributory fault.472 In the Corfu Channel 
case, for example, the United Kingdom recovered the full 
amount of its claim against Albania based on the latter’s 
wrongful failure to warn of the mines even though Alba-
nia had not itself laid the mines.473 Such a result should 
follow a fortiori in cases where the concurrent cause is 
not the act of another State (which might be held sepa-
rately responsible) but of private individuals, or some nat-
ural event such as a flood. In the United States Diplomatic 
and Consular Staff in Tehran case, the Islamic Republic 
of Iran was held to be fully responsible for the detention 
of the hostages from the moment of its failure to protect 
them.474

(13) It is true that cases can occur where an identifiable 
element of injury can properly be allocated to one of sev-
eral concurrently operating causes alone. But unless some 
part of the injury can be shown to be severable in causal 
terms from that attributed to the responsible State, the lat-
ter is held responsible for all the consequences, not being 
too remote, of its wrongful conduct. Indeed, in the Zafiro 
claim the tribunal went further and in effect placed the 

468 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55, 
para. 80.

469 United States Diplomatic and Consular Staff in Tehran (see foot-
note 59 above), pp. 29–32.

470 Corfu Channel, Merits (see footnote 35 above), pp. 17–18 and 
22–23.

471 This approach is consistent with the way in which these issues are 
generally dealt with in national law. “It is the very general rule that if 
a tortfeasor’s behaviour is held to be a cause of the victim’s harm, the 
tortfeasor is liable to pay for all of the harm so caused, notwithstand-
ing that there was a concurrent cause of that harm and that another is 
responsible for that cause … In other words, the liability of a tortfeasor 
is not affected vis-à-vis the victim by the consideration that another is 
concurrently liable.”: T. Weir, “Complex liabilities”, A. Tunc, ed., op. 
cit. (footnote 464 above), part 2, chap. 12, p. 43. The United States 
relied on this comparative law experience in its pleadings in the Aer-
ial Incident of 27 July 1955 case when it said, referring to Article 38, 
paragraph 1 (c) and (d), of the ICJ Statute, that “in all civilized countries 
the rule is substantially the same. An aggrieved plaintiff may sue any or 
all joint tortfeasors, jointly or severally, although he may collect from 
them, or any one or more of them, only the full amount of his damage” 
(Memorial of 2 December 1958 (see footnote 363 above), p. 229).

472 See article 39 and commentary.
473 See Corfu Channel, Assessment of Amount of Compensation, 

Judgment, I.C.J. Reports 1949, p. 244, at p. 250.
474 United States Diplomatic and Consular Staff in Tehran (see 

footnote 59 above), pp. 31–33.
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onus on the responsible State to show what proportion of 
the damage was not attributable to its conduct. It said:

We think it clear that not all of the damage was done by the Chinese 
crew of the Zafiro. The evidence indicates that an unascertainable part 
was done by Filipino insurgents, and makes it likely that some part was 
done by the Chinese employees of the company. But we do not consider 
that the burden is on Great Britain to prove exactly what items of dam-
age are chargeable to the Zafiro. As the Chinese crew of the Zafiro are 
shown to have participated to a substantial extent and the part charge-
able to unknown wrongdoers can not be identified, we are constrained 
to hold the United States liable for the whole. 

In view, however, of our finding that a considerable, though unascer-
tainable, part of the damage is not chargeable to the Chinese crew of the 
Zafiro, we hold that interest on the claims should not be allowed.���

(14) Concerns are sometimes expressed that a general 
principle of reparation of all loss flowing from a breach 
might lead to reparation which is out of all proportion to 
the gravity of the breach. However, the notion of “pro-
portionality” applies differently to the different forms of 
reparation.476 It is addressed, as appropriate, in the in-
dividual articles in chapter II dealing with the forms of 
reparation.

Article 32. Irrelevance of internal law

The responsible State may not rely on the provisions 
of its internal law as justification for failure to comply 
with its obligations under this Part.

Commentary

(1) Article 3 concerns the role of internal law in the 
characterization of an act as wrongful. Article 32 makes 
clear the irrelevance of a State’s internal law to compli-
ance with the obligations of cessation and reparation. It 
provides that a State which has committed an interna-
tionally wrongful act may not invoke its internal law as 
a justification for failure to comply with its obligations 
under this part. Between them, articles 3 and 32 give ef-
fect for the purposes of State responsibility to the general 
principle that a State may not rely on its internal law as a 
justification for its failure to comply with its international 
obligations.477Although practical difficulties may arise 
for a State organ confronted with an obstacle to compli-
ance posed by the rules of the internal legal system un-
der which it is bound to operate, the State is not entitled 
to oppose its internal law or practice as a legal barrier to 
the fulfilment of an international obligation arising under 
Part Two.

(2) Article 32 is modelled on article 27 of the 1969 
Vienna Convention, which provides that a party may not 
invoke the provisions of its internal law as justification 
for its failure to perform a treaty. This general princi-
ple is equally applicable to the international obligations 
deriving from the rules of State responsibility set out in 
Part Two. The principle may be qualified by the relevant 
primary rule, or by a lex specialis, such as article 50 of the 
European Convention on Human Rights, which provides 
for just satisfaction in lieu of full reparation “if the inter-

475 The Zafiro case (see footnote 154 above), pp. 164–165.
476 See articles 35 (b), 37, paragraph 3, and 39 and commentaries.
477 See paragraphs (2) to (4) of the commentary to article 3. 

nal law of the High Contracting Party concerned allows 
only partial reparation to be made”.478 

(3) The principle that a responsible State may not rely 
on the provisions of its internal law as justification for 
failure to comply with its obligations arising out of the 
commission of an internationally wrongful act is sup-
ported both by State practice and international decisions. 
For example, the dispute between Japan and the United 
States in 1906 over California’s discriminatory education 
policies was resolved by the revision of the Californian 
legislation.479 In the incident concerning article 61, para- 
graph 2, of the Weimar Constitution (Constitution of 
the Reich of 11 August 1919), a constitutional amend-
ment was provided for in order to ensure the discharge 
of the obligation deriving from article 80 of the Treaty 
of Peace between the Allied and Associated Powers and 
Germany (Treaty of Versailles).480 In the Peter Pázmány 
University case, PCIJ specified that the property to be 
returned should be “freed from any measure of transfer, 
compulsory administration, or sequestration”.481 In short, 
international law does not recognize that the obligations 
of a responsible State under Part Two are subject to the 
State’s internal legal system nor does it allow internal law 
to count as an excuse for non-performance of the obliga-
tions of cessation and reparation. 

Article 33. Scope of international obligations 
set out in this Part

1. The obligations of the responsible State set out 
in this Part may be owed to another State, to several 
States, or to the international community as a whole, 
depending in particular on the character and content 
of the international obligation and on the circumstanc-
es of the breach.

2. This Part is without prejudice to any right, aris-
ing from the international responsibility of a State, 
which may accrue directly to any person or entity 
other than a State.

Commentary

(1) Article 33 concludes the provisions of chapter I of 
Part Two by clarifying the scope and effect of the interna-
tional obligations covered by the Part. In particular, para-
graph 1 makes it clear that identifying the State or States 
towards which the responsible State’s obligations in Part 
Two exist depends both on the primary rule establishing 

478 Article 41 of the Convention, as amended by Protocol No. 11 to 
the Convention for the Protection of Human Rights and Fundamental 
Freedoms, restructuring the control machinery established thereby. 
Other examples include article 32 of the Revised General Act for the 
Pacific Settlement of International Disputes and article 30 of the Euro-
pean Convention for the Peaceful Settlement of Disputes.

479 See R. L. Buell, “The development of the anti-Japanese agita-
tion in the United States”, Political Science Quarterly, vol. 37 (1922), 
pp. 620 et seq.

480 See British and Foreign State Papers, 1919 (London, HM 
Stationery Office, 1922), vol. 112, p. 1094.

481 Appeal from a Judgment of the Hungaro/Czechoslovak Mixed 
Arbitral Tribunal (The Peter Pázmány University), Judgment, 1933, 
P.C.I.J., Series A/B, No. 61, p. 208, at p. 249.
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the obligation that was breached and on the circumstanc-
es of the breach. For example, pollution of the sea, if it 
is massive and widespread, may affect the international 
community as a whole or the coastal States of a region; 
in other circumstances it might only affect a single neigh-
bouring State. Evidently, the gravity of the breach may 
also affect the scope of the obligations of cessation and 
reparation.

(2) In accordance with paragraph 1, the responsible 
State’s obligations in a given case may exist towards an-
other State, several States or the international community 
as a whole. The reference to several States includes the 
case in which a breach affects all the other parties to a 
treaty or to a legal regime established under customary 
international law. For instance, when an obligation can be 
defined as an “integral” obligation, the breach by a State 
necessarily affects all the other parties to the treaty.482

(3) When an obligation of reparation exists towards a 
State, reparation does not necessarily accrue to that State’s 
benefit. For instance, a State’s responsibility for the breach 
of an obligation under a treaty concerning the protection of 
human rights may exist towards all the other parties to the 
treaty, but the individuals concerned should be regarded 
as the ultimate beneficiaries and in that sense as the hold-
ers of the relevant rights. Individual rights under interna-
tional law may also arise outside the framework of human 
rights.483 The range of possibilities is demonstrated from 
the ICJ judgment in the LaGrand case, where the Court 
held that article 36 of the Vienna Convention on Consular 
Relations “creates individual rights, which, by virtue of 
Article I of the Optional Protocol, may be invoked in this 
Court by the national State of the detained person”.484 

(4) Such possibilities underlie the need for paragraph 2 
of article 33. Part Two deals with the secondary obliga-
tions of States in relation to cessation and reparation, and 
those obligations may be owed, inter alia, to one or sev-
eral States or to the international community as a whole. 
In cases where the primary obligation is owed to a non-
State entity, it may be that some procedure is available 
whereby that entity can invoke the responsibility on its 
own account and without the intermediation of any State. 
This is true, for example, under human rights treaties 
which provide a right of petition to a court or some other 
body for individuals affected. It is also true in the case 
of rights under bilateral or regional investment protection 
agreements. Part Three is concerned with the invocation 
of responsibility by other States, whether they are to be 
considered “injured States” under article 42, or other in-
terested States under article 48, or whether they may be 
exercising specific rights to invoke responsibility under 
some special rule (art. 55). The articles do not deal with 
the possibility of the invocation of responsibility by per-
sons or entities other than States, and paragraph 2 makes 
this clear. It will be a matter for the particular primary rule 

482 See further article 42 (b) (ii) and commentary.
483 Cf. Jurisdiction of the Courts of Danzig (footnote 82 above), 

pp. 17–21.
484 LaGrand, Judgment (see footnote 119 above), para. 77. In the 

circumstances the Court did not find it necessary to decide whether 
the individual rights had “assumed the character of a human right” 
(para. 78).

to determine whether and to what extent persons or enti-
ties other than States are entitled to invoke responsibility 
on their own account. Paragraph 2 merely recognizes the 
possibility: hence the phrase “which may accrue directly 
to any person or entity other than a State”.

ChAPTER II

REPARATIOn FOR InJuRy

Commentary

Chapter II deals with the forms of reparation for injury, 
spelling out in further detail the general principle stated 
in article 31, and in particular seeking to establish more 
clearly the relations between the different forms of repa-
ration, viz. restitution, compensation and satisfaction, as 
well as the role of interest and the question of taking into 
account any contribution to the injury which may have 
been made by the victim.

Article 34. Forms of reparation

Full reparation for the injury caused by the inter-
nationally wrongful act shall take the form of restitu-
tion, compensation and satisfaction, either singly or in 
combination, in accordance with the provisions of this 
chapter.

Commentary

(1) Article 34 introduces chapter II by setting out the 
forms of reparation which separately or in combination 
will discharge the obligation to make full reparation for 
the injury caused by the internationally wrongful act. 
Since the notion of “injury” and the necessary causal link 
between the wrongful act and the injury are defined in the 
statement of the general obligation to make full reparation 
in article 31,485 article 34 need do no more than refer to 
“[f]ull reparation for the injury caused”.

(2) In the Factory at Chorzów case, the injury was a 
material one and PCIJ dealt only with two forms of repa-
ration, restitution and compensation.486 In certain cases, 
satisfaction may be called for as an additional form of 
reparation. Thus, full reparation may take the form of 
restitution, compensation and satisfaction, as required 
by the circumstances. Article 34 also makes it clear that 
full reparation may only be achieved in particular cases 
by the combination of different forms of reparation. For 
example, re-establishment of the situation which existed 
before the breach may not be sufficient for full reparation 
because the wrongful act has caused additional material 
damage (e.g. injury flowing from the loss of the use of 
property wrongfully seized). Wiping out all the conse-
quences of the wrongful act may thus require some or all 
forms of reparation to be provided, depending on the type 
and extent of the injury that has been caused.

485 See paragraphs (4) to (14) of the commentary to article 31. 
486 Factory at Chorzów, Merits (see footnote 34 above), p. 47.
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(3) The primary obligation breached may also play an 
important role with respect to the form and extent of repa-
ration. In particular, in cases of restitution not involving 
the return of persons, property or territory of the injured 
State, the notion of reverting to the status quo ante has to 
be applied having regard to the respective rights and com-
petences of the States concerned. This may be the case, 
for example, where what is involved is a procedural obli-
gation conditioning the exercise of the substantive powers 
of a State. Restitution in such cases should not give the 
injured State more than it would have been entitled to if 
the obligation had been performed.487

(4) The provision of each of the forms of reparation de-
scribed in article 34 is subject to the conditions laid down 
in the articles which follow it in chapter II. This limita-
tion is indicated by the phrase “in accordance with the 
provisions of this chapter”. It may also be affected by any 
valid election that may be made by the injured State as 
between different forms of reparation. For example, in 
most circumstances the injured State is entitled to elect to 
receive compensation rather than restitution. This element 
of choice is reflected in article 43.

(5) Concerns have sometimes been expressed that the 
principle of full reparation may lead to disproportionate 
and even crippling requirements so far as the responsi-
ble State is concerned. The issue is whether the principle 
of proportionality should be articulated as an aspect of 
the obligation to make full reparation. In these articles, 
proportionality is addressed in the context of each form 
of reparation, taking into account its specific character. 
Thus, restitution is excluded if it would involve a burden 
out of all proportion to the benefit gained by the injured 
State or other party.488 Compensation is limited to dam-
age actually suffered as a result of the internationally 
wrongful act, and excludes damage which is indirect or 
remote.489 Satisfaction must “not be out of proportion to 
the injury”.490 Thus, each of the forms of reparation takes 
such considerations into account.

(6) The forms of reparation dealt with in chapter II rep-
resent ways of giving effect to the underlying obligation 
of reparation set out in article 31. There are not, as it were, 
separate secondary obligations of restitution, compensa-
tion and satisfaction. Some flexibility is shown in practice 
in terms of the appropriateness of requiring one form of 
reparation rather than another, subject to the requirement 
of full reparation for the breach in accordance with ar- 
ticle 31.491 To the extent that one form of reparation is dis-
pensed with or is unavailable in the circumstances, others, 

487 Thus, in the judgment in the LaGrand case (see footnote 119 
above), ICJ indicated that a breach of the notification requirement in 
article 36 of the Vienna Convention on Consular Relations, leading to 
a severe penalty or prolonged detention, would require reconsideration 
of the fairness of the conviction “by taking account of the violation of 
the rights set forth in the Convention” (p. 514, para. 125). This would 
be a form of restitution which took into account the limited character 
of the rights in issue. 

488 See article 35 (b) and commentary.
489 See article 31 and commentary.
490 See article 37, paragraph 3, and commentary.
491 For example, the Mélanie Lachenal case (UNRIAA, vol. XIII 

(Sales No. 64.V.3), p. 117, at pp. 130–131 (1954)), where compen-
sation was accepted in lieu of restitution originally decided upon, the 
Franco-Italian Conciliation Commission having agreed that restitution 

especially compensation, will be correspondingly more 
important.

Article 35. Restitution

A State responsible for an internationally wrong-
ful act is under an obligation to make restitution, that 
is, to re-establish the situation which existed before 
the wrongful act was committed, provided and to the 
extent that restitution:

(a) is not materially impossible;

(b) does not involve a burden out of all propor-
tion to the benefit deriving from restitution instead of 
compensation.

Commentary

(1) In accordance with article 34, restitution is the first 
of the forms of reparation available to a State injured by 
an internationally wrongful act. Restitution involves the 
re-establishment as far as possible of the situation which 
existed prior to the commission of the internationally 
wrongful act, to the extent that any changes that have oc-
curred in that situation may be traced to that act. In its 
simplest form, this involves such conduct as the release 
of persons wrongly detained or the return of property 
wrongly seized. In other cases, restitution may be a more 
complex act.

(2) The concept of restitution is not uniformly defined. 
According to one definition, restitution consists in re- 
establishing the status quo ante, i.e. the situation that ex-
isted prior to the occurrence of the wrongful act. Under 
another definition, restitution is the establishment or re- 
establishment of the situation that would have existed if the 
wrongful act had not been committed. The former defini-
tion is the narrower one; it does not extend to the compen-
sation which may be due to the injured party for loss suf-
fered, for example for loss of the use of goods wrongfully 
detained but subsequently returned. The latter definition 
absorbs into the concept of restitution other elements of 
full reparation and tends to conflate restitution as a form 
of reparation and the underlying obligation of reparation 
itself. Article 35 adopts the narrower definition which has 
the advantage of focusing on the assessment of a factual 
situation and of not requiring a hypothetical inquiry into 
what the situation would have been if the wrongful act 
had not been committed. Restitution in this narrow sense 
may of course have to be completed by compensation in 
order to ensure full reparation for the damage caused, as 
article 36 makes clear.

(3) Nonetheless, because restitution most closely con-
forms to the general principle that the responsible State is 
bound to wipe out the legal and material consequences of 
its wrongful act by re-establishing the situation that would 
exist if that act had not been committed, it comes first 
among the forms of reparation. The primacy of restitu-
tion was confirmed by PCIJ in the Factory at Chorzów 

would require difficult internal procedures. See also paragraph (4) of the 
commentary to article 35.
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case when it said that the responsible State was under “the 
obligation to restore the undertaking and, if this be not 
possible, to pay its value at the time of the indemnifica-
tion, which value is designed to take the place of restitu-
tion which has become impossible”. The Court went on 
to add that “[t]he impossibility, on which the Parties are 
agreed, of restoring the Chorzów factory could therefore 
have no other effect but that of substituting payment of 
the value of the undertaking for restitution”.492 It can be 
seen in operation in the cases where tribunals have con-
sidered compensation only after concluding that, for one 
reason or another, restitution could not be effected.493 De-
spite the difficulties restitution may encounter in practice, 
States have often insisted upon claiming it in preference 
to compensation. Indeed, in certain cases, especially those 
involving the application of peremptory norms, restitution 
may be required as an aspect of compliance with the pri-
mary obligation.

(4) On the other hand, there are often situations where 
restitution is not available or where its value to the injured 
State is so reduced that other forms of reparation take 
priority. Questions of election as between different forms 
of reparation are dealt with in the context of Part Three.494 
But quite apart from valid election by the injured State or 
other entity, the possibility of restitution may be practi-
cally excluded, e.g. because the property in question has 
been destroyed or fundamentally changed in character or 
the situation cannot be restored to the status quo ante for 
some reason. Indeed, in some cases tribunals have inferred 
from the terms of the compromis or the positions of the 
parties what amounts to a discretion to award compen-
sation rather than restitution. For example, in the Walter 
Fletcher Smith case, the arbitrator, while maintaining that 
restitution should be appropriate in principle, interpreted 
the compromis as giving him a discretion to award com-
pensation and did so in “the best interests of the parties, 
and of the public”.495 In the Aminoil arbitration, the par-
ties agreed that restoration of the status quo ante follow-
ing the annulment of the concession by the Kuwaiti decree 
would be impracticable.496

(5) Restitution may take the form of material restoration 
or return of territory, persons or property, or the reversal 
of some juridical act, or some combination of them. Ex-
amples of material restitution include the release of de-
tained individuals, the handing over to a State of an indi-

492 Factory at Chorzów, Merits (see footnote 34 above), p. 48.
493 See, e.g., British Claims in the Spanish Zone of Morocco (foot-

note 44 above), pp. 621–625 and 651–742; Religious Property Expro-
priated by Portugal, UNRIAA, vol. I (Sales No. 1948.V.2), p. 7 (1920); 
Walter Fletcher Smith, ibid., vol. II (Sales No. 1949.V.1), p. 913, at 
p. 918 (1929); and Heirs of Lebas de Courmont, ibid., vol. XIII (Sales 
No. 64.V.3), p. 761, at p. 764 (1957).

494 See articles 43 and 45 and commentaries.
495 Walter Fletcher Smith (see footnote 493 above). In the Greek 

Telephone Company case, the arbitral tribunal, while ordering res-
titution, asserted that the responsible State could provide compen-
sation instead for “important State reasons” (see J. G. Wetter and 
S. M. Schwebel, “Some little known cases on concessions”, BYBIL, 
1964, vol. 40, p. 216, at p. 221.

496 Government of Kuwait v. American Independent Oil Company 
(Aminoil) ILR, vol. 66, p. 519, at p. 533 (1982). 

vidual arrested in its territory,497 the restitution of ships498 

or other types of property,499 including documents, works 
of art, share certificates, etc.500 The term “juridical res-
titution” is sometimes used where restitution requires or 
involves the modification of a legal situation either within 
the legal system of the responsible State or in its legal 
relations with the injured State. Such cases include the 
revocation, annulment or amendment of a constitutional 
or legislative provision enacted in violation of a rule of 
international law,501 the rescinding or reconsideration of 
an administrative or judicial measure unlawfully adopted 
in respect of the person or property of a foreigner502 or 
a requirement that steps be taken (to the extent allowed 
by international law) for the termination of a treaty.503 In 
some cases, both material and juridical restitution may be 
involved.504 In others, an international court or tribunal 
can, by determining the legal position with binding force 
for the parties, award what amounts to restitution under 
another form.505 The term “restitution” in article 35 thus 

497 Examples of material restitution involving persons include the 
“Trent” (1861) and “Florida” (1864) incidents, both involving the ar-
rest of individuals on board ships (Moore, Digest, vol. VII, pp. 768 and 
1090–1091), and the United States Diplomatic and Consular Staff in 
Tehran case in which ICJ ordered Iran to immediately release every 
detained United States national (see footnote 59 above), pp. 44–45.

498 See, e.g., the “Giaffarieh” incident (1886) which origi-
nated in the capture in the Red Sea by an Egyptian warship of four 
merchant ships from Massawa under Italian registry, Società Italiana per 
l’Organizzazione Internazionale–Consiglio Nazionale delle Ricerche, 
La prassi italiana di diritto internazionale, 1st series (Dobbs Ferry, 
NY., Oceana, 1970), vol. II, pp. 901–902.

499 For example, Temple of Preah Vihear, Merits, Judgment, I.C.J. 
Reports 1962, p. 6, at pp. 36–37, where ICJ decided in favour of a 
Cambodian claim which included restitution of certain objects removed 
from the area and the temple by Thai authorities. See also the Hôtel 
Métropole case, UNRIAA, vol. XIII (Sales No. 64.V.3), p. 219 (1950); 
the Ottoz case, ibid., p. 240 (1950); and the Hénon case, ibid., p. 248 
(1951).

500 In the Bužau-Nehoias,          i Railway case, an arbitral tribunal provided 
for the restitution to a German company of shares in a Romanian rail- 
way company, UNRIAA, vol. III (Sales No. 1949.V.2), p. 1839 (1939).

501 For cases where the existence of a law itself amounts to a breach 
of an international obligation, see paragraph (12) of the commentary 
to article 12.

502 For example, the Martini case, UNRIAA, vol. II (Sales No. 1949.
V.1), p. 975 (1930).

503 In the Bryan-Chamorro Treaty case (Costa Rica v. Nicaragua), 
the Central American Court of Justice decided that “the Government of 
Nicaragua, by availing itself of measures possible under the authority 
of international law, is under the obligation to re-establish and maintain 
the legal status that existed prior to the Bryan-Chamorro Treaty be-
tween the litigant republics in so far as relates to matters considered in 
this action” (Anales de la Corte de Justicia Centroamericana (San José, 
Costa Rica), vol. VI, Nos. 16–18 (December 1916–May 1917), p. 7); 
and AJIL, vol. 11, No. 3 (1917), p. 674, at p. 696; see also page 683.

504 Thus, PCIJ held that Czechoslovakia was “bound to restore to the 
Royal Hungarian Peter Pázmány University of Budapest the immovable 
property claimed by it, freed from any measure of transfer, compul-
sory administration, or sequestration, and in the condition in which it 
was before the application of the measures in question” (Appeal from 
a judgment of the Hungaro-Czechoslovak Mixed Arbitral Tribunal 
(see footnote 481 above)).

505 In the Legal Status of Eastern Greenland case, PCIJ decided that 
“the declaration of occupation promulgated by the Norwegian Govern-
ment on July 10th, 1931, and any steps taken in this respect by that 
Government, constitute a violation of the existing legal situation and 
are accordingly unlawful and invalid” (Judgment, 1933, P.C.I.J., Series 
A/B, No. 53, p. 22, at p. 75). In the case of the Free Zones of Upper 
Savoy and the District of Gex (see footnote 79 above), the Court de-
cided that France “must withdraw its customs line in accordance with

(Continued on next page.)
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has a broad meaning, encompassing any action that needs 
to be taken by the responsible State to restore the situation 
resulting from its internationally wrongful act.

(6) What may be required in terms of restitution will of-
ten depend on the content of the primary obligation which 
has been breached. Restitution, as the first of the forms of 
reparation, is of particular importance where the obliga-
tion breached is of a continuing character, and even more 
so where it arises under a peremptory norm of general 
international law. In the case, for example, of unlawful 
annexation of a State, the withdrawal of the occupying 
State’s forces and the annulment of any decree of annexa-
tion may be seen as involving cessation rather than restitu-
tion.506 Even so, ancillary measures (the return of persons 
or property seized in the course of the invasion) will be 
required as an aspect either of cessation or restitution.

(7) The obligation to make restitution is not unlimited. 
In particular, under article 35 restitution is required “pro-
vided and to the extent that” it is neither materially impos-
sible nor wholly disproportionate. The phrase “provided 
and to the extent that” makes it clear that restitution may 
be only partially excluded, in which case the responsible 
State will be obliged to make restitution to the extent that 
this is neither impossible nor disproportionate.

(8) Under article 35, subparagraph (a), restitution is not 
required if it is “materially impossible”. This would apply 
where property to be restored has been permanently lost 
or destroyed, or has deteriorated to such an extent as to be 
valueless. On the other hand, restitution is not impossible 
merely on grounds of legal or practical difficulties, even 
though the responsible State may have to make special ef-
forts to overcome these. Under article 32 the wrongdoing 
State may not invoke the provisions of its internal law as 
justification for the failure to provide full reparation, and 
the mere fact of political or administrative obstacles to 
restitution does not amount to impossibility. 

(9) Material impossibility is not limited to cases where 
the object in question has been destroyed, but can cover 
more complex situations. In the Forests of Central Rho-
dopia case, the claimant was entitled to only a share in the 
forestry operations and no claims had been brought by the 
other participants. The forests were not in the same condi-
tion as at the time of their wrongful taking, and detailed 
inquiries would be necessary to determine their condi-
tion. Since the taking, third parties had acquired rights to 
them. For a combination of these reasons, restitution was 
denied.507 The case supports a broad understanding of 
the impossibility of granting restitution, but it concerned 
questions of property rights within the legal system of the 
responsible State.508 The position may be different where 

(Footnote 505 continued.)

the provisions of the said treaties and instruments; and that this régime 
must continue in force so long as it has not been modified by agreement 
between the Parties” (p. 172). See also F. A. Mann, “The consequences 
of an international wrong in international and municipal law”, BYBIL, 
1976–1977, vol. 48, p. 1, at pp. 5–8.

506 See above, paragraph (8) of the commentary to article 30.
�0� Forests of Central Rhodopia (see footnote 382 above), p. 1432.
508 For questions of restitution in the context of State contract arbitra-

tion, see Texaco Overseas Petroleum Company and California Asiatic 
Oil Company v. The Government of the Libyan Arab Republic (1977), 

the rights and obligations in issue arise directly on the in-
ternational plane. In that context restitution plays a par-
ticularly important role.

(10) In certain cases, the position of third parties may 
have to be taken into account in considering whether res-
titution is materially possible. This was true in the Forests 
of Central Rhodopia case. But whether the position of a 
third party will preclude restitution will depend on the cir-
cumstances, including whether the third party at the time 
of entering into the transaction or assuming the disputed 
rights was acting in good faith and without notice of the 
claim to restitution.

(11) A second exception, dealt with in article 35, sub-
paragraph (b), involves those cases where the benefit to 
be gained from restitution is wholly disproportionate to its 
cost to the responsible State. Specifically, restitution may 
not be required if it would “involve a burden out of all 
proportion to the benefit deriving from restitution instead 
of compensation”. This applies only where there is a grave 
disproportionality between the burden which restitution 
would impose on the responsible State and the benefit 
which would be gained, either by the injured State or by 
any victim of the breach. It is thus based on considerations 
of equity and reasonableness,509 although with a prefer-
ence for the position of the injured State in any case where 
the balancing process does not indicate a clear preference 
for compensation as compared with restitution. The bal-
ance will invariably favour the injured State in any case 
where the failure to provide restitution would jeopardize 
its political independence or economic stability.

Article 36. Compensation

1. The State responsible for an internationally 
wrongful act is under an obligation to compensate for 
the damage caused thereby, insofar as such damage is 
not made good by restitution.

2. The compensation shall cover any financially 
assessable damage including loss of profits insofar as 
it is established.

Commentary

(1) Article 36 deals with compensation for damage 
caused by an internationally wrongful act, to the extent 
that such damage is not made good by restitution. The 
notion of “damage” is defined inclusively in article 31, 
paragraph 2, as any damage whether material or mor-
al.510 Article 36, paragraph 2, develops this definition by 
specifying that compensation shall cover any financially 

ILR, vol. 53, p. 389, at pp. 507–508, para. 109; BP Exploration Com-
pany (Libya) Limited v. Government of the Libyan Arab Republic, ibid., 
p. 297, at p. 354 (1974); and Libyan American Oil Company (LIAMCO) 
v. Government of the Libyan Arab Republic ibid., vol. 62, p. 141, at 
p. 200 (1977).

509 See, e.g., J. H. W. Verzijl, International Law in Historical Per-
spective (Leiden, Sijthoff, 1973), part VI, p. 744, and the position taken 
by the Deutsche Gesellschaft für Völkerrecht (German International 
Law Association) in Yearbook ... 1969, vol. II, p. 149.

510 See paragraphs (5) to (6) and (8) of the commentary to 
article 31.
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has a broad meaning, encompassing any action that needs 
to be taken by the responsible State to restore the situation 
resulting from its internationally wrongful act.

(6) What may be required in terms of restitution will of-
ten depend on the content of the primary obligation which 
has been breached. Restitution, as the first of the forms of 
reparation, is of particular importance where the obliga-
tion breached is of a continuing character, and even more 
so where it arises under a peremptory norm of general 
international law. In the case, for example, of unlawful 
annexation of a State, the withdrawal of the occupying 
State’s forces and the annulment of any decree of annexa-
tion may be seen as involving cessation rather than restitu-
tion.506 Even so, ancillary measures (the return of persons 
or property seized in the course of the invasion) will be 
required as an aspect either of cessation or restitution.

(7) The obligation to make restitution is not unlimited. 
In particular, under article 35 restitution is required “pro-
vided and to the extent that” it is neither materially impos-
sible nor wholly disproportionate. The phrase “provided 
and to the extent that” makes it clear that restitution may 
be only partially excluded, in which case the responsible 
State will be obliged to make restitution to the extent that 
this is neither impossible nor disproportionate.

(8) Under article 35, subparagraph (a), restitution is not 
required if it is “materially impossible”. This would apply 
where property to be restored has been permanently lost 
or destroyed, or has deteriorated to such an extent as to be 
valueless. On the other hand, restitution is not impossible 
merely on grounds of legal or practical difficulties, even 
though the responsible State may have to make special ef-
forts to overcome these. Under article 32 the wrongdoing 
State may not invoke the provisions of its internal law as 
justification for the failure to provide full reparation, and 
the mere fact of political or administrative obstacles to 
restitution does not amount to impossibility. 

(9) Material impossibility is not limited to cases where 
the object in question has been destroyed, but can cover 
more complex situations. In the Forests of Central Rho-
dopia case, the claimant was entitled to only a share in the 
forestry operations and no claims had been brought by the 
other participants. The forests were not in the same condi-
tion as at the time of their wrongful taking, and detailed 
inquiries would be necessary to determine their condi-
tion. Since the taking, third parties had acquired rights to 
them. For a combination of these reasons, restitution was 
denied.507 The case supports a broad understanding of 
the impossibility of granting restitution, but it concerned 
questions of property rights within the legal system of the 
responsible State.508 The position may be different where 

(Footnote 505 continued.)

the provisions of the said treaties and instruments; and that this régime 
must continue in force so long as it has not been modified by agreement 
between the Parties” (p. 172). See also F. A. Mann, “The consequences 
of an international wrong in international and municipal law”, BYBIL, 
1976–1977, vol. 48, p. 1, at pp. 5–8.

506 See above, paragraph (8) of the commentary to article 30.
�0� Forests of Central Rhodopia (see footnote 382 above), p. 1432.
508 For questions of restitution in the context of State contract arbitra-

tion, see Texaco Overseas Petroleum Company and California Asiatic 
Oil Company v. The Government of the Libyan Arab Republic (1977), 

the rights and obligations in issue arise directly on the in-
ternational plane. In that context restitution plays a par-
ticularly important role.

(10) In certain cases, the position of third parties may 
have to be taken into account in considering whether res-
titution is materially possible. This was true in the Forests 
of Central Rhodopia case. But whether the position of a 
third party will preclude restitution will depend on the cir-
cumstances, including whether the third party at the time 
of entering into the transaction or assuming the disputed 
rights was acting in good faith and without notice of the 
claim to restitution.

(11) A second exception, dealt with in article 35, sub-
paragraph (b), involves those cases where the benefit to 
be gained from restitution is wholly disproportionate to its 
cost to the responsible State. Specifically, restitution may 
not be required if it would “involve a burden out of all 
proportion to the benefit deriving from restitution instead 
of compensation”. This applies only where there is a grave 
disproportionality between the burden which restitution 
would impose on the responsible State and the benefit 
which would be gained, either by the injured State or by 
any victim of the breach. It is thus based on considerations 
of equity and reasonableness,509 although with a prefer-
ence for the position of the injured State in any case where 
the balancing process does not indicate a clear preference 
for compensation as compared with restitution. The bal-
ance will invariably favour the injured State in any case 
where the failure to provide restitution would jeopardize 
its political independence or economic stability.

Article 36. Compensation

1. The State responsible for an internationally 
wrongful act is under an obligation to compensate for 
the damage caused thereby, insofar as such damage is 
not made good by restitution.

2. The compensation shall cover any financially 
assessable damage including loss of profits insofar as 
it is established.

Commentary

(1) Article 36 deals with compensation for damage 
caused by an internationally wrongful act, to the extent 
that such damage is not made good by restitution. The 
notion of “damage” is defined inclusively in article 31, 
paragraph 2, as any damage whether material or mor-
al.510 Article 36, paragraph 2, develops this definition by 
specifying that compensation shall cover any financially 

ILR, vol. 53, p. 389, at pp. 507–508, para. 109; BP Exploration Com-
pany (Libya) Limited v. Government of the Libyan Arab Republic, ibid., 
p. 297, at p. 354 (1974); and Libyan American Oil Company (LIAMCO) 
v. Government of the Libyan Arab Republic ibid., vol. 62, p. 141, at 
p. 200 (1977).

509 See, e.g., J. H. W. Verzijl, International Law in Historical Per-
spective (Leiden, Sijthoff, 1973), part VI, p. 744, and the position taken 
by the Deutsche Gesellschaft für Völkerrecht (German International 
Law Association) in Yearbook ... 1969, vol. II, p. 149.

510 See paragraphs (5) to (6) and (8) of the commentary to 
article 31.
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assessable damage including loss of profits so far as this 
is established in the given case. The qualification “finan-
cially assessable” is intended to exclude compensation 
for what is sometimes referred to as “moral damage” to 
a State, i.e. the affront or injury caused by a violation of 
rights not associated with actual damage to property or 
persons: this is the subject matter of satisfaction, dealt 
with in article 37. 

(2) Of the various forms of reparation, compensation is 
perhaps the most commonly sought in international prac-
tice. In the Gabčíkovo-Nagymaros Project case, ICJ de-
clared: “It is a well-established rule of international law 
that an injured State is entitled to obtain compensation 
from the State which has committed an internationally 
wrongful act for the damage caused by it.”511 It is equally 
well established that an international court or tribunal 
which has jurisdiction with respect to a claim of State 
responsibility has, as an aspect of that jurisdiction, the 
power to award compensation for damage suffered.512

(3) The relationship with restitution is clarified by the 
final phrase of article 36, paragraph 1 (“insofar as such 
damage is not made good by restitution”). Restitution, de-
spite its primacy as a matter of legal principle, is frequent-
ly unavailable or inadequate. It may be partially or entirely 
ruled out either on the basis of the exceptions expressed in 
article 35, or because the injured State prefers compensa-
tion or for other reasons. Even where restitution is made, 
it may be insufficient to ensure full reparation. The role 
of compensation is to fill in any gaps so as to ensure full 
reparation for damage suffered.513 As the Umpire said in 
the “Lusitania” case:

The fundamental concept of “damages” is ... reparation for a loss suf-
fered; a judicially ascertained compensation for wrong. The remedy 
should be commensurate with the loss, so that the injured party may be 
made whole.�1�

Likewise, the role of compensation was articulated by 
PCIJ in the following terms:

Restitution in kind, or, if this is not possible, payment of a sum corre-
sponding to the value which a restitution in kind would bear; the award, 
if need be, of damages for loss sustained which would not be covered 
by restitution in kind or payment in place of it—such are the principles 
which should serve to determine the amount of compensation due for 
an act contrary to international law.�1�

�11 Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 81, 
para. 152. See also the statement by PCIJ in Factory at Chorzów, Mer-
its (footnote 34 above), declaring that “[i]t is a principle of interna-
tional law that the reparation of a wrong may consist in an indemnity” 
(p. 27). 

�1� Factory at Chorzów, Jurisdiction (see footnote 34 above); Fisher-
ies Jurisdiction (see footnote 432 above), pp. 203–205, paras. 71–76; 
Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), p. 142. 

�1� Factory at Chorzów, Merits (see footnote 34 above), pp. 47–48.
�1�  UNRIAA, vol. VII (Sales No. 1956.V.5), p. 32, at p. 39 (1923).
�1� Factory at Chorzów, Merits (see footnote 34 above), p. 47, 

cited and applied, inter alia, by ITLOS in the case of the M/V “Saiga” 
(No. 2) (Saint Vincent and the Grenadines v. Guinea), Judgment, 
ITLOS Reports 1999 , p. 65, para. 170 (1999). See also Papamichalo-
poulos and Others v. Greece (article 50), Eur. Court H.R., Series A, 
No. 330–B, para. 36 (1995); Velásquez Rodríguez (footnote 63 above), 
pp. 26–27 and 30–31; and Tippetts, Abbett, McCarthy, Stratton v. TAMS-
AFFA Consulting Engineers of Iran, Iran-U.S. C.T.R., vol. 6, p. 219, at 
p. 225 (1984). 

Entitlement to compensation for such losses is supported 
by extensive case law, State practice and the writings of 
jurists.

(4) As compared with satisfaction, the function of com-
pensation is to address the actual losses incurred as a re-
sult of the internationally wrongful act. In other words, 
the function of article 36 is purely compensatory, as its 
title indicates. Compensation corresponds to the finan-
cially assessable damage suffered by the injured State or 
its nationals. It is not concerned to punish the responsible 
State, nor does compensation have an expressive or exem-
plary character.516 Thus, compensation generally consists 
of a monetary payment, though it may sometimes take the 
form, as agreed, of other forms of value. It is true that 
monetary payments may be called for by way of satisfac-
tion under article 37, but they perform a function distinct 
from that of compensation. Monetary compensation is in-
tended to offset, as far as may be, the damage suffered by 
the injured State as a result of the breach. Satisfaction is 
concerned with non-material injury, specifically non-ma-
terial injury to the State, on which a monetary value can 
be put only in a highly approximate and notional way.517

(5) Consistently with other provisions of Part Two, ar-
ticle 36 is expressed as an obligation of the responsible 
State to provide reparation for the consequences flowing 
from the commission of an internationally wrongful act.518 
The scope of this obligation is delimited by the phrase 
“any financially assessable damage”, that is, any damage 
which is capable of being evaluated in financial terms. 
Financially assessable damage encompasses both damage 
suffered by the State itself (to its property or personnel 
or in respect of expenditures reasonably incurred to rem-
edy or mitigate damage flowing from an internationally 
wrongful act) as well as damage suffered by nationals, 
whether persons or companies, on whose behalf the State 
is claiming within the framework of diplomatic protec-
tion.

(6) In addition to ICJ, international tribunals dealing 
with issues of compensation include the Internation-
al Tribunal for the Law of the Sea,519 the Iran-United 
States Claims Tribunal,520 human rights courts and other 

�16 In the Velásquez Rodriguez, Compensatory Damages case, the 
Inter-American Court of Human Rights held that international law did 
not recognize the concept of punitive or exemplary damages (Series 
C, No. 7 (1989)). See also Letelier and Moffitt, ILR, vol. 88, p. 727 
(1992), concerning the assassination in Washington, D.C., by Chilean 
agents of a former Chilean minister; the compromis excluded any award 
of punitive damages, despite their availability under United States law. 
On punitive damages, see also N. Jørgensen, “A reappraisal of puni-
tive damages in international law”, BYBIL, 1997, vol. 68, pp. 247–266; 
and S. Wittich, “Awe of the gods and fear of the priests: punitive damag-
es in the law of State responsibility”, Austrian Review of International 
and European Law, vol. 3, No. 1 (1998), p. 101.

�1� See paragraph (3) of the commentary to article 37.
�1� For the requirement of a sufficient causal link between the inter-

nationally wrongful act and the damage, see paragraphs (11) to (13) of 
the commentary to article 31. 

�19 For example, the M/V “Saiga” case (see footnote 515 above), 
paras. 170–177. 

��0 The Iran-United States Claims Tribunal has developed a sub-
stantial jurisprudence on questions of assessment of damage and the 
valuation of expropriated property. For reviews of the tribunal’s juris-

(Continued on next page.)
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bodies,521 and ICSID tribunals under the Convention on 
the Settlement of Investment Disputes between States and 
Nationals of other States.522 Other compensation claims 
have been settled by agreement, normally on a without 
prejudice basis, with the payment of substantial compen-
sation a term of the agreement.523 The rules and principles 
developed by these bodies in assessing compensation can 
be seen as manifestations of the general principle stated 
in article 36.

(7) As to the appropriate heads of compensable damage 
and the principles of assessment to be applied in quantifi-
cation, these will vary, depending upon the content of par-
ticular primary obligations, an evaluation of the respective 
behaviour of the parties and, more generally, a concern to 
reach an equitable and acceptable outcome.524 The fol-
lowing examples illustrate the types of damage that may 
be compensable and the methods of quantification that 
may be employed.

(8) Damage to the State as such might arise out of the 
shooting down of its aircraft or the sinking of its ships, 
attacks on its diplomatic premises and personnel, dam-
age caused to other public property, the costs incurred in 
responding to pollution damage, or incidental damage 
arising, for example, out of the need to pay pensions and 
medical expenses for officials injured as the result of a 
wrongful act. Such a list cannot be comprehensive and 
the categories of compensable injuries suffered by States 
are not closed.

(9) In the Corfu Channel case, the United Kingdom 
sought compensation in respect of three heads of dam-
age: replacement of the destroyer Saumarez, which be-

(Footnote 520 continued.)

prudence  on these subjects, see, inter alia, Aldrich, op. cit. (footnote 
357 above), chaps. 5–6 and 12; C. N. Brower and J. D. Brueschke, The 
Iran-United States Claims Tribunal (The Hague, Martinus Nijhoff, 
1998), chaps. 14–18; M. Pellonpää, “Compensable claims before the 
Tribunal: expropriation claims”, The Iran-United States Claims Tribu-
nal: Its Contribution to the Law of State Responsibility, R. B. Lillich 
and D. B. MaGraw, eds. (Irvington-on-Hudson, Transnational, 1998), 
pp. 185–266; and D. P. Stewart, “Compensation and valuation issues”, 
ibid., pp. 325–385.

��1 For a review of the practice of such bodies in awarding compen-
sation, see D. Shelton, Remedies in International Human Rights Law 
(Oxford University Press, 1999), pp. 214–279.

��� ICSID tribunals have jurisdiction to award damages or other rem-
edies in cases concerning investments arising between States parties and 
nationals. Some of these claims involve direct recourse to international 
law as a basis of claim. See, e.g., Asian Agricultural Products Limited 
v. Republic of Sri Lanka, ICSID Reports (Cambridge University Press, 
1997), vol. 4, p. 245 (1990).

��� See, e.g., Certain Phosphate Lands in Nauru, Preliminary Objec-
tions (footnote 230 above), and for the Court’s order of discontinuance 
following the settlement, ibid., Order (footnote 232 above); Passage 
through the Great Belt (Finland v. Denmark), Order of 10 September 
1992, I.C.J. Reports 1992, p. 348 (order of discontinuance following 
settlement); and Aerial Incident of 3 July 1988 (Islamic Republic of 
Iran v. United States of America), Order of 22 February 1996, I.C.J. 
Reports 1996, p. 9 (order of discontinuance following settlement).

��� See Aldrich, op. cit. (footnote 357 above), p. 242. See also 
Graefrath, “Responsibility and damages caused: relationship be-
tween responsibility and damages” (footnote 454 above), p. 101; 
L. Reitzer, La réparation comme conséquence de l’acte illicite en droit 
international (Paris, Sirey, 1938); Gray, op. cit. (footnote 432 above), 
pp. 33–34; J. Personnaz, La réparation du préjudice en droit interna-
tional public (Paris, 1939); and M. Iovane, La riparazione nella teoria 
e nella prassi dell’illecito internazionale (Milan, Giuffrè, 1990).

came a total loss, the damage sustained by the destroyer 
“Volage”, and the damage resulting from the deaths and 
injuries of naval personnel. ICJ entrusted the assessment 
to expert inquiry. In respect of the destroyer Saumarez, the 
Court found that “the true measure of compensation” was 
“the replacement cost of the [destroyer] at the time of its 
loss” and held that the amount of compensation claimed 
by the British Government (£ 700,087) was justified. 
For the damage to the destroyer “Volage”, the experts had 
reached a slightly lower figure than the £ 93,812 claimed 
by the United Kingdom, “explained by the necessarily ap-
proximate nature of the valuation, especially as regards 
stores and equipment”. In addition to the amounts awarded 
for the damage to the two destroyers, the Court upheld the 
United Kingdom’s claim for £ 50,048 representing “the 
cost of pensions and other grants made by it to victims or 
their dependants, and for costs of administration, medical 
treatment, etc”.525

(10) In the M/V “Saiga” (No. 2) case, Saint Vincent and 
the Grenadines sought compensation from Guinea follow-
ing the wrongful arrest and detention of a vessel registered 
in Saint Vincent and the Grenadines, the “Saiga”, and its 
crew. ITLOS awarded compensation of US$ 2,123,357 
with interest. The heads of damage compensated in-
cluded, inter alia, damage to the vessel, including costs 
of repair, losses suffered with respect to charter hire of 
the vessel, costs related to the detention of the vessel, and 
damages for the detention of the captain, members of the 
crew and others on board the vessel. Saint Vincent and the 
Grenadines had claimed compensation for the violation 
of its rights in respect of ships flying its flag occasioned 
by the arrest and detention of the “Saiga”; however, the 
tribunal considered that its declaration that Guinea acted 
wrongfully in arresting the vessel in the circumstances, 
and in using excessive force, constituted adequate repara-
tion.526 Claims regarding the loss of registration revenue 
due to the illegal arrest of the vessel and for the expenses 
resulting from the time lost by officials in dealing with 
the arrest and detention of the ship and its crew were also 
unsuccessful. In respect of the former, the tribunal held 
that Saint Vincent and the Grenadines failed to produce 
supporting evidence. In respect of the latter, the tribunal 
considered that such expenses were not recoverable since 
they were incurred in the exercise of the normal functions 
of a flag State.527

(11) In a number of cases, payments have been directly 
negotiated between injured and injuring States follow-
ing wrongful attacks on ships causing damage or sinking 
of the vessel, and in some cases, loss of life and injury 
among the crew.528 Similar payments have been negoti-
ated where damage is caused to aircraft of a State, such as 

��� Corfu Channel, Assessment of Amount of Compensation (see 
footnote 473 above), p. 249.

��6  The M/V “Saiga” case (see footnote 515 above), para. 176.
��� Ibid., para. 177.
��� See the payment by Cuba to the Bahamas for the sinking by Cu-

ban aircraft on the high seas of a Bahamian vessel, with loss of life 
among the crew (RGDIP, vol. 85 (1981), p. 540), the payment of com-
pensation by Israel for an attack in 1967 on the USS Liberty, with loss 
of life and injury among the crew (ibid., p. 562), and the payment by 
Iraq of US$ 27 million for the 37 deaths which occurred in May 1987 
when Iraqi aircraft severely damaged the USS Stark (AJIL, vol. 83, 
No. 3 (July 1989), p. 561).
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the “full and final settlement” agreed between the Islamic 
Republic of Iran and the United States following a dispute 
over the destruction of an Iranian aircraft and the killing 
of its 290 passengers and crew.529

(12) Agreements for the payment of compensation are 
also frequently negotiated by States following attacks on 
diplomatic premises, whether in relation to damage to 
the embassy itself530 or injury to its personnel.531 Dam-
age caused to other public property, such as roads and in-
frastructure, has also been the subject of compensation 
claims.532 In many cases, these payments have been made 
on an ex gratia or a without prejudice basis, without any 
admission of responsibility.533

(13) Another situation in which States may seek com-
pensation for damage suffered by the State as such is 
where costs are incurred in responding to pollution dam-
age. Following the crash of the Soviet Cosmos 954 satellite 
on Canadian territory in January 1978, Canada’s claim for 
compensation for expenses incurred in locating, recover-
ing, removing and testing radioactive debris and cleaning 
up affected areas was based “jointly and separately on (a) 
the relevant international agreements … and (b) general 
principles of international law”.534 Canada asserted that 
it was applying “the relevant criteria established by gen-
eral principles of international law according to which fair 
compensation is to be paid, by including in its claim only 
those costs that are reasonable, proximately caused by the 
intrusion of the satellite and deposit of debris and capa-
ble of being calculated with a reasonable degree of cer-
tainty”.535 The claim was eventually settled in April 1981 
when the parties agreed on an ex gratia payment of Can$ 
3 million (about 50 per cent of the amount claimed).536

��9 Aerial Incident of 3 July 1988 (see footnote 523 above) (order 
of discontinuance following settlement). For the settlement agreement 
itself, see the General Agreement on the Settlement of Certain Interna-
tional Court of Justice and Tribunal Cases (1996), attached to the Joint 
Request for Arbitral Award on Agreed Terms, Iran-U.S. C.T.R., vol. 32, 
pp. 213–216 (1996).

��0 See, e.g., the Exchange of Notes between the Government of the 
United Kingdom of Great Britain and Northern Ireland and the Govern-
ment of the Republic of Indonesia concerning the losses incurred by the 
Government of the United Kingdom and by British nationals as a result 
of the disturbances in Indonesia in September 1963 (1 December 1966) 
for the payment by Indonesia of compensation for, inter alia, damage to 
the British Embassy during mob violence (Treaty Series No. 34 (1967)) 
(London, HM Stationery Office) and the payment by Pakistan to the 
United States of compensation for the sacking of the United States 
Embassy in Islamabad in 1979 (RGDIP, vol. 85 (1981), p. 880).

��1 See, e.g., Claim of Consul Henry R. Myers (United States v. Sal-
vador) (1890), Papers relating to the Foreign Relations of the United 
States, pp. 64–65; (1892), pp. 24–44 and 49–51; (1893), pp. 174–179, 
181–182 and 184; and Whiteman, Damages in International Law (foot-
note 347 above), pp. 80–81. 

��� For examples, see Whiteman, Damages in International Law 
(footnote 347 above), p. 81. 

��� See, e.g., the United States-China agreement providing for an ex 
gratia payment of US$ 4.5 million, to be given to the families of those 
killed and to those injured in the bombing of the Chinese Embassy in 
Belgrade on 7 May 1999, AJIL, vol. 94, No. 1 (January 2000), p. 127. 

��� The claim of Canada against the Union of Soviet Socialist Repub-
lics for damage caused by Cosmos 954, 23 January 1979 (see footnote 
459 above), pp. 899 and 905.

��� Ibid., p. 907.
��6 Protocol between Canada and the Union of Soviet Socialist Re-

publics in respect of the claim for damages caused by the Satellite 
“Cosmos 954” (Moscow, 2 April 1981), United Nations, Treaty Series, 

(14) Compensation claims for pollution costs have been 
dealt with by UNCC in the context of assessing Iraq’s lia-
bility under international law “for any direct loss, dam-
age—including environmental damage and the depletion 
of natural resources … as a result of its unlawful invasion 
and occupation of Kuwait”.537 The UNCC Governing 
Council decision 7 specifies various heads of damage en-
compassed by “environmental damage and the depletion 
of natural resources”.538

(15) In cases where compensation has been awarded 
or agreed following an internationally wrongful act that 
causes or threatens environmental damage, payments 
have been directed to reimbursing the injured State for 
expenses reasonably incurred in preventing or remedying 
pollution, or to providing compensation for a reduction in 
the value of polluted property.539 However, environmen-
tal damage will often extend beyond that which can be 
readily quantified in terms of clean-up costs or property 
devaluation. Damage to such environmental values (bio-
diversity, amenity, etc.—sometimes referred to as “non-
use values”) is, as a matter of principle, no less real and 
compensable than damage to property, though it may be 
difficult to quantify.

(16) Within the field of diplomatic protection, a good 
deal of guidance is available as to appropriate compen-
sation standards and methods of valuation, especially as 
concerns personal injury and takings of, or damage to, 
tangible property. It is well established that a State may 
seek compensation in respect of personal injuries suf-
fered by its officials or nationals, over and above any di-
rect injury it may itself have suffered in relation to the 
same event. Compensable personal injury encompasses 
not only associated material losses, such as loss of earn-
ings and earning capacity, medical expenses and the like, 
but also non-material damage suffered by the individual 
(sometimes, though not universally, referred to as “moral 
damage” in national legal systems). Non-material damage 
is generally understood to encompass loss of loved ones, 
pain and suffering as well as the affront to sensibilities as-
sociated with an intrusion on the person, home or private 
life. No less than material injury sustained by the injured 
State, non-material damage is financially assessable and 
may be the subject of a claim of compensation, as stressed 
in the “Lusitania” case.540 The umpire considered that 
international law provides compensation for mental 

vol. 1470, No. 24934, p. 269. See also ILM, vol. 20, No. 3 (May 1981), 
p. 689.

��� Security Council resolution 687 (1991), para. 16 (see foot- 
note 461 above).

��� Decision 7 of 16 March 1992, Criteria for additional categories of 
claims (S/AC.26/1991/7/Rev.1), para 35.

��9 See the decision of the arbitral tribunal in the Trail Smelter case 
(footnote 253 above), p. 1911, which provided compensation to the 
United States for damage to land and property caused by sulphur diox-
ide emissions from a smelter across the border in Canada. Compensa-
tion was assessed on the basis of the reduction in value of the affected 
land.

��0 See footnote 514 above. International tribunals have frequently 
granted pecuniary compensation for moral injury to private parties. 
For example, the Chevreau case (see footnote 133 above) (English 
translation in AJIL, vol. 27, No. 1 (January 1933), p. 153); the Gage 
case, UNRIAA, vol. IX (Sales No. 59.V.5), p. 226 (1903); the Di Caro 
case, ibid., vol. X (Sales No. 60.V.4), p. 597 (1903); and the Heirs of 
Jean Maninat case, ibid., p. 55 (1903).
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suffering, injury to feelings, humiliation, shame, degrada-
tion, loss of social position or injury to credit and reputa-
tion, such injuries being “very real, and the mere fact that 
they are difficult to measure or estimate by money stand-
ards makes them none the less real and affords no reason 
why the injured person should not be compensated …”.541

(17) International courts and tribunals have undertaken 
the assessment of compensation for personal injury on 
numerous occasions. For example, in the M/V “Saiga” 
case, 542 the tribunal held that Saint Vincent and the Gren-
adines’ entitlement to compensation included damages 
for injury to the crew, their unlawful arrest, detention and 
other forms of ill-treatment. 

(18) Historically, compensation for personal injury suf-
fered by nationals or officials of a State arose mainly in 
the context of mixed claims commissions dealing with 
State responsibility for injury to aliens. Claims commis-
sions awarded compensation for personal injury both in 
cases of wrongful death and deprivation of liberty. Where 
claims were made in respect of wrongful death, damages 
were generally based on an evaluation of the losses of the 
surviving heirs or successors, calculated in accordance 
with the well-known formula of Umpire Parker in the 
“Lusitania” case:

Estimate the amounts (a) which the decedent, had he not been killed, 
would probably have contributed to the claimant, add thereto (b) the 
pecuniary value to such claimant of the deceased’s personal services 
in claimant’s care, education, or supervision, and also add (c) reason-
able compensation for such mental suffering or shock, if any, caused 
by the violent severing of family ties, as claimant may actually have 
sustained by reason of such death. The sum of these estimates reduced 
to its present cash value, will generally represent the loss sustained by 
claimant.���

In cases of deprivation of liberty, arbitrators sometimes 
awarded a set amount for each day spent in detention.544 
Awards were often increased when abusive conditions of 
confinement accompanied the wrongful arrest and im-
prisonment, resulting in particularly serious physical or 
psychological injury.545 

(19) Compensation for personal injury has also been 
dealt with by human rights bodies, in particular the Eu-
ropean Court of Human Rights and the Inter-American 
Court of Human Rights. Awards of compensation encom-
pass material losses (loss of earnings, pensions, medical 
expenses, etc.) and non-material damage (pain and suf-
fering, mental anguish, humiliation, loss of enjoyment of 
life and loss of companionship or consortium), the lat-
ter usually quantified on the basis of an equitable assess-
ment. Hitherto, amounts of compensation or damages 
awarded or recommended by these bodies have been mod-
est.546 Nonetheless, the decisions of human rights bodies 

��1 “Lusitania” (see footnote 514 above), p. 40.
��� See footnote 515 above.
��� “Lusitania” (see footnote 514 above), p. 35.
��� For example, the “Topaze” case, UNRIAA, vol. IX (Sales 

No. 59.V.5), p. 387, at p. 389 (1903); and the Faulkner case, ibid., 
vol. IV (Sales No. 1951.V.1), p. 67, at p. 71 (1926).

��� For example, the William McNeil case, ibid., vol. V (Sales 
No. 1952.V.3), p. 164, at p. 168 (1931). 

��6 See the review by Shelton, op. cit. (footnote 521 above), 
chaps. 8–9; A. Randelzhofer and C. Tomuschat, eds., State Responsi-
bility and the Individual: Reparation in Instances of Grave Violations 

on compensation draw on principles of reparation under 
general international law.547

(20) In addition to a large number of lump-sum com-
pensation agreements covering multiple claims,548 prop-
erty claims of nationals arising out of an internationally 
wrongful act have been adjudicated by a wide range of ad 
hoc and standing tribunals and commissions, with report-
ed cases spanning two centuries. Given the diversity of 
adjudicating bodies, the awards exhibit considerable vari-
ability.549 Nevertheless, they provide useful principles to 
guide the determination of compensation under this head 
of damage.

(21) The reference point for valuation purposes is the 
loss suffered by the claimant whose property rights have 
been infringed. This loss is usually assessed by reference 
to specific heads of damage relating to (i) compensation 
for capital value; (ii) compensation for loss of profits; and 
(iii) incidental expenses.

(22) Compensation reflecting the capital value of prop-
erty taken or destroyed as the result of an internationally 
wrongful act is generally assessed on the basis of the “fair 
market value” of the property lost.550 The method used to 

of Human Rights (The Hague, Martinus Nijhoff, 1999); and R. Pisillo 
Mazzeschi, “La riparazione per violazione dei diritti umani nel diritto 
internazionale e nella Convenzione europea”, La Comunità internazi-
onale, vol. 53, No. 2 (1998), p. 215.

��� See, e.g., the decision of the Inter-American Court of Human 
Rights in the Velásquez Rodríguez case (footnote 63 above), pp. 26–27 
and 30–31. Cf. Papamichalopoulos (footnote 515 above).

��� See, e.g., R. B. Lillich and B. H. Weston, International Claims: 
Their Settlement by Lump Sum Agreements (Charlottesville, Univer-
sity Press of Virginia, 1975); and B. H. Weston, R. B. Lillich and D. J. 
Bederman, International Claims: Their Settlement by Lump Sum Agree-
ments, 1975–1995 (Ardsley, N.Y., Transnational, 1999).

��9 Controversy has persisted in relation to expropriation cases, 
particularly over standards of compensation applicable in the light of 
the distinction between lawful expropriation of property by the State 
on the one hand, and unlawful takings on the other, a distinction clearly 
drawn by PCIJ in Factory at Chorzów, Merits (footnote 34 above), p. 47. 
In a number of cases, tribunals have employed the distinction to rule in 
favour of compensation for lost profits in cases of unlawful takings (see, 
e.g., the observations of the arbitrator in Libyan American Oil Company 
(LIAMCO) (footnote 508 above), pp. 202–203; and also the Aminoil 
arbitration (footnote 496 above), p. 600, para. 138; and Amoco Interna-
tional Finance Corporation v. The Government of the Islamic Republic 
of Iran, Iran-U.S. C.T.R., vol. 15, p. 189, at p. 246, para. 192 (1987)). 
Not all cases, however, have drawn a distinction between the applicable 
compensation principles based on the lawfulness or unlawfulness of the 
taking. See, e.g., the decision of the Iran-United States Claims Tribunal 
in Phillips Petroleum (footnote 164 above), p. 122, para. 110. See also 
Starrett Housing Corporation v. Government of the Islamic Republic of 
Iran, Iran-U.S. C.T.R., vol. 16, p. 112 (1987), where the tribunal made 
no distinction in terms of the lawfulness of the taking and its award 
included compensation for lost profits.

��0 See American International Group, Inc. v. The Islamic Republic 
of Iran, which stated that, under general international law, “the valuation 
should be made on the basis of the fair market value of the shares”, Iran-
U.S. C.T.R., vol. 4, p. 96, at p. 106 (1983). In Starrett Housing Corpora-
tion (see footnote 549 above), the tribunal accepted its expert’s concept 
of fair market value “as the price that a willing buyer would pay to a 
willing seller in circumstances in which each had good information, 
each desired to maximize his financial gain, and neither was under 
duress or threat” (p. 201). See also the Guidelines on the Treatment 
of Foreign Direct Investment, which state in paragraph 3 of part IV 
that compensation “will be deemed ‘adequate’ if it is based on the fair 
market value of the taken asset as such value is determined immedi-
ately before the time at which the taking occurred or the decision to 
take the asset became publicly known”, World Bank, Legal Framework 

HP EXHIBIT 339

2814



 State responsibility 103

assess “fair market value”, however, depends on the nature 
of the asset concerned. Where the property in question or 
comparable property is freely traded on an open market, 
value is more readily determined. In such cases, the choice 
and application of asset-based valuation methods based 
on market data and the physical properties of the assets is 
relatively unproblematic, apart from evidentiary difficul-
ties associated with long outstanding claims.551 Where the 
property interests in question are unique or unusual, for 
example, art works or other cultural property,552 or are 
not the subject of frequent or recent market transactions, 
the determination of value is more difficult. This may be 
true, for example, in respect of certain business entities in 
the nature of a going concern, especially if shares are not 
regularly traded.553 

(23) Decisions of various ad hoc tribunals since 1945 
have been dominated by claims in respect of nationalized 
business entities. The preferred approach in these cases 
has been to examine the assets of the business, making 
allowance for goodwill and profitability, as appropriate. 
This method has the advantage of grounding compensa-
tion as much as possible in some objective assessment of 
value linked to the tangible asset backing of the business. 
The value of goodwill and other indicators of profitability 
may be uncertain, unless derived from information pro-
vided by a recent sale or acceptable arms-length offer. Yet, 
for profitable business entities where the whole is greater 
than the sum of the parts, compensation would be incom-
plete without paying due regard to such factors.554 

for the Treatment of Foreign Investment (Washington, D.C., 1992), 
vol. II, p. 41. Likewise, according to article 13, paragraph 1, of the 
Energy Charter Treaty, compensation for expropriation “shall amount 
to the fair market value of the Investment expropriated at the time 
immediately before the Expropriation”.

��1 Particularly in the case of lump-sum settlements, agreements 
have been concluded decades after the claims arose. See, e.g., the 
Agreement between the Government of the United Kingdom of Great 
Britain and Northern Ireland and the Government of the Union of So-
viet Socialist Republics concerning the Settlement of Mutual Financial 
and Property Claims arising before 1939 of 15 July 1986 (Treaty Series, 
No. 65 (1986)) (London, HM Stationery Office) concerning claims dat-
ing back to 1917 and the Agreement between the Government of the 
United Kingdom of Great Britain and Northern Ireland and the Govern-
ment of the People’s Republic of China concerning the Settlement of 
Mutual Historical Property Claims of 5 June 1987 (Treaty Series, 
No. 37 (1987), ibid.) in respect of claims arising in 1949. In such cases, 
the choice of valuation method was sometimes determined by avail-
ability of evidence.

��� See Report and recommendations made by the panel of Commis-
sioners concerning part two of the first instalment of individual claims 
for damages above US$ 100 000 (category “D” claims), 12 March 1998 
(S/AC.26/1998/3), paras. 48–49, where UNCC considered a compensa-
tion claim in relation to the taking of the claimant’s Islamic art collec-
tion by Iraqi military personnel.  

��� Where share prices provide good evidence of value, they may 
be utilized, as in INA Corporation v. The Government of the Islamic 
Republic of Iran, Iran-U.S. C.T.R., vol. 8, p. 373 (1985).

��� Early claims recognized that even where a taking of property was 
lawful, compensation for a going concern called for something more 
than the value of the property elements of the business. The American-
Mexican Claims Commission, in rejecting a claim for lost profits in 
the case of a lawful taking, stated that payment for property elements 
would be “augmented by the existence of those elements which consti-
tute a going concern”: Wells Fargo and Company (Decision No. 22–B) 
(1926), American-Mexican Claims Commission (Washington, D.C., 
United States Government Printing Office, 1948), p. 153 (1926). See 
also decision No. 9 of the UNCC Governing Council in “Propositions 
and conclusions on compensation for business losses: types of damages 
and their valuation” (S/AC.26/1992/9), para. 16.

(24) An alternative valuation method for capital loss is 
the determination of net book value, i.e. the difference be-
tween the total assets of the business and total liabilities 
as shown on its books. Its advantages are that the figures 
can be determined by reference to market costs, they are 
normally drawn from a contemporaneous record, and they 
are based on data generated for some other purpose than 
supporting the claim. Accordingly, net book value (or 
some variant of this method) has been employed to assess 
the value of businesses. The limitations of the method lie 
in the reliance on historical figures, the use of account-
ing principles which tend to undervalue assets, especially 
in periods of inflation, and the fact that the purpose for 
which the figures were produced does not take account of 
the compensation context and any rules specific to it. The 
balance sheet may contain an entry for goodwill, but the 
reliability of such figures depends upon their proximity to 
the moment of an actual sale.

(25) In cases where a business is not a going concern,555 
so-called “break-up”, “liquidation” or “dissolution” value 
is generally employed. In such cases, no provision is made 
for value over and above the market value of the individ-
ual assets. Techniques have been developed to construct, 
in the absence of actual transactions, hypothetical values 
representing what a willing buyer and willing seller might 
agree.556 

(26) Since 1945, valuation techniques have been devel-
oped to factor in different elements of risk and probabili-
ty.557 The discounted cash flow (DCF) method has gained 
some favour, especially in the context of calculations in-
volving income over a limited duration, as in the case of 
wasting assets. Although developed as a tool for assessing 
commercial value, it can also be useful in the context of 
calculating value for compensation purposes.558 But dif-
ficulties can arise in the application of the DCF method to 
establish capital value in the compensation context. The 
method analyses a wide range of inherently speculative 
elements, some of which have a significant impact upon 
the outcome (e.g. discount rates, currency fluctuations, 
inflation figures, commodity prices, interest rates and 
other commercial risks). This has led tribunals to adopt a 

��� For an example of a business found not to be a going concern, see 
Phelps Dodge Corp. v. The Islamic Republic of Iran, Iran-U.S. C.T.R., 
vol. 10, p. 121 (1986), where the enterprise had not been established 
long enough to demonstrate its viability. In SEDCO, Inc. v. Nation-
al Iranian Oil Co., the claimant sought dissolution value only, ibid., 
p. 180 (1986).

��6 The hypothetical nature of the result is discussed in Amoco In-
ternational Finance Corporation (see footnote 549 above), at pp. 256–
257, paras. 220–223. 

��� See, for example, the detailed methodology developed by UNCC 
for assessing Kuwaiti corporate claims (report and recommendations 
made by the panel of Commissioners concerning the first instalment 
of “E4” claims, 19 March 1999 (S/AC.26/1999/4), paras. 32–62) and 
claims filed on behalf of non-Kuwaiti corporations and other business 
entities, excluding oil sector, construction/engineering and export guar-
antee claims (report and recommendations made by the panel of Com-
missioners concerning the third instalment of “E2” claims, 9 December 
1999 (S/AC.26/1999/22)).

��� The use of the discounted cash flow method to assess capital 
value was analysed in some detail in Amoco International Finance 
Corporation (see footnote 549 above); Starrett Housing Corporation 
(ibid.); Phillips Petroleum Company Iran (see footnote 164 above); and 
Ebrahimi (Shahin Shaine) v. Islamic Republic of Iran, Iran-U.S. C.T.R., 
vol. 30, p. 170 (1994).
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cautious approach to the use of the method. Hence, al-
though income-based methods have been accepted in 
principle, there has been a decided preference for asset-
based methods.559 A particular concern is the risk of dou-
ble-counting which arises from the relationship between 
the capital value of an enterprise and its contractually 
based profits.560 

(27) Paragraph 2 of article 36 recognizes that in certain 
cases compensation for loss of profits may be appropri-
ate. International tribunals have included an award for 
loss of profits in assessing compensation: for example, 
the decisions in the Cape Horn Pigeon case561 and Sap-
phire International Petroleums Ltd. v. National Iranian 
Oil Company.562 Loss of profits played a role in the Fac-
tory at Chorzów case itself, PCIJ deciding that the in-
jured party should receive the value of property by way 
of damages not as it stood at the time of expropriation 
but at the time of indemnification.563 Awards for loss 
of profits have also been made in respect of contract-
based lost profits in Libyan American Oil Company 
(LIAMCO)564 and in some ICSID arbitrations.565

Nevertheless, lost profits have not been as commonly 
awarded in practice as compensation for accrued losses. 
Tribunals have been reluctant to provide compensation 
for claims with inherently speculative elements.566 When 

��9 See, e.g., Amoco (footnote 549 above); Starrett Housing Corpora-
tion (ibid.); and Phillips Petroleum Company Iran (footnote 164 above). 
In the context of claims for lost profits, there is a corresponding prefer-
ence for claims to be based on past performance rather than forecasts. 
For example, the UNCC guidelines on valuation of business losses in 
decision 9 (see footnote 554 above) state: “The method of a valuation 
should therefore be one that focuses on past performance rather than on 
forecasts and projections into the future” (para. 19).

�60 See, e.g., Ebrahimi (footnote 558 above), p. 227, para. 159.
�61 Navires (see footnote 222 above) (Cape Horn Pigeon case), 

p. 63 (1902) (including compensation for lost profits resulting from the 
seizure of an American whaler). Similar conclusions were reached in 
the Delagoa Bay Railway case, Martens, op. cit. (footnote 441 above), 
vol. XXX, p. 329 (1900); Moore, History and Digest, vol. II, p. 1865 
(1900); the William Lee case (footnote 139 above), pp. 3405–3407; 
and the Yuille Shortridge and Co. case (Great Britain v. Portugal), 
Lapradelle–Politis, op. cit. (ibid.), vol. II, p. 78 (1861). Contrast the de-
cisions in the Canada case (United States of America v. Brazil), Moore, 
History and Digest, vol. II, p. 1733 (1870) and the Lacaze case (foot-
note 139 above).

�6� ILR, vol. 35, p. 136, at pp. 187 and 189 (1963).
�6� Factory at Chorzów, Merits (see footnote 34 above), pp. 47–48 

and 53.
�6� Libyan American Oil Company (LIAMCO) (see footnote 508 

above), p. 140.
�6� See, e.g., Amco Asia Corporation and Others v. The Republic 

of Indonesia, First Arbitration (1984); Annulment (1986); Resubmit-
ted case (1990), ICSID Reports (Cambridge, Grotius, 1993), vol. 1, 
p. 377; and AGIP SpA v. the Government of the People’s Republic of the 
Congo, ibid., p. 306 (1979).

�66 According to the arbitrator in the Shufeldt case (see footnote 87 
above), “the lucrum cessans must be the direct fruit of the contract 
and not too remote or speculative” (p. 1099). See also Amco Asia 
Corporation and Others (footnote 565 above), where it was stated that 
“non-speculative profits” were recoverable (p. 612, para. 178). UNCC 
has also stressed the requirement for claimants to provide “clear and 
convincing evidence of ongoing and expected profitability” (see re-
port and recommendations made by the panel of Commissioners 
concerning the first instalment of “E3” claims, 17 December 1998 
(S/AC.26/1998/13), para. 147). In assessing claims for lost profits on 
construction contracts, Panels have generally required that the claim-
ant’s calculation take into account the risk inherent in the project (ibid., 
para. 157; report and recommendations made by the panel of Commis-
sioners concerning the fourth instalment of “E3” claims, 30 September 
1999 (S/AC.26/1999/14), para. 126).

compared with tangible assets, profits (and intangible 
assets which are income-based) are relatively vulner-
able to commercial and political risks, and increasingly 
so the further into the future projections are made. In 
cases where lost future profits have been awarded, it has 
been where an anticipated income stream has attained 
sufficient attributes to be considered a legally protected 
interest of sufficient certainty to be compensable.567 This 
has normally been achieved by virtue of contractual 
arrangements or, in some cases, a well-established history 
of dealings.568 

(28) Three categories of loss of profits may be distin-
guished: first, lost profits from income-producing prop-
erty during a period when there has been no interference 
with title as distinct from temporary loss of use; secondly, 
lost profits from income-producing property between the 
date of taking of title and adjudication;569 and thirdly, lost 
future profits in which profits anticipated after the date of 
adjudication are awarded.570 

(29) The first category involves claims for loss of prof-
its due to the temporary loss of use and enjoyment of the 
income-producing asset.571 In these cases there is no in-
terference with title and hence in the relevant period the 
loss compensated is the income to which the claimant was 
entitled by virtue of undisturbed ownership.

(30) The second category of claims relates to the un-
lawful taking of income-producing property. In such cases 

�6� In considering claims for future profits, the UNCC panel dealing 
with the fourth instalment of “E3” claims expressed the view that in 
order for such claims to warrant a recommendation, “it is necessary to 
demonstrate by sufficient documentary and other appropriate evidence 
a history of successful (i.e. profitable) operation, and a state of affairs 
which warrants the conclusion that the hypothesis that there would have 
been future profitable contracts is well founded” (S/AC.26/1999/14), 
para. 140 (see footnote 566 above).

�6� According to Whiteman, “in order to be allowable, prospective 
profits must not be too speculative, contingent, uncertain, and the like. 
There must be proof that they were reasonably anticipated; and that the 
profits anticipated were probable and not merely possible” (Damages in 
International Law (Washington, D.C., United States Government Print-
ing Office, 1943), vol. III, p. 1837).

�69 This is most commonly associated with the deprivation of prop-
erty, as opposed to wrongful termination of a contract or concession. 
If restitution were awarded, the award of lost profits would be analogous 
to cases of temporary dispossession. If restitution is not awarded, as in 
the Factory at Chorzów, Merits (see footnote 34 above) and Norwegian 
Shipowners’ Claims (footnote 87 above), lost profits may be awarded 
up to the time when compensation is made available as a substitute for 
restitution.

��0 Awards of lost future profits have been made in the context of a 
contractually protected income stream, as in Amco Asia Corporation 
and Others v. The Republic of Indonesia, First Arbitration; Annulment; 
Resubmitted case (see footnote 565 above), rather than on the basis 
of the taking of income-producing property. In the UNCC report and 
recommendations on the second instalment of “E2” claims, dealing 
with reduced profits, the panel found that losses arising from a decline 
in business were compensable even though tangible property was not 
affected and the businesses continued to operate throughout the relevant 
period (S/AC.26/1999/6, para. 76).

��1 Many of the early cases concern vessels seized and detained. 
In the “Montijo”, an American vessel seized in Panama, the Umpire 
allowed a sum of money per day for loss of the use of the vessel 
(see footnote 117 above). In the “Betsey”, compensation was awarded 
not only for the value of the cargo seized and detained, but also for 
demurrage for the period representing loss of use: Moore, Internation-
al Adjudications (New York, Oxford University Press, 1933) vol. V, 
p. 47, at p. 113.
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lost profits have been awarded for the period up to the 
time of adjudication. In the Factory at Chorzów case,572 
this took the form of re-invested income, representing 
profits from the time of taking to the time of adjudication. 
In the Norwegian Shipowners’ Claims case,573 lost profits 
were similarly not awarded for any period beyond the date 
of adjudication. Once the capital value of income-produc-
ing property has been restored through the mechanism of 
compensation, funds paid by way of compensation can 
once again be invested to re-establish an income stream. 
Although the rationale for the award of lost profits in 
these cases is less clearly articulated, it may be attributed 
to a recognition of the claimant’s continuing beneficial 
interest in the property up to the moment when potential 
restitution is converted to a compensation payment.574 

(31) The third category of claims for loss of profits arises 
in the context of concessions and other contractually pro-
tected interests. Again, in such cases, lost future income 
has sometimes been awarded.575 In the case of contracts, 
it is the future income stream which is compensated, up to 
the time when the legal recognition of entitlement ends. In 
some contracts this is immediate, e.g. where the contract 
is determinable at the instance of the State,576 or where 
some other basis for contractual termination exists. Or it 
may arise from some future date dictated by the terms of 
the contract itself.

(32) In other cases, lost profits have been excluded on 
the basis that they were not sufficiently established as a le-
gally protected interest. In the Oscar Chinn case577 a mo-
nopoly was not accorded the status of an acquired right. In 
the Asian Agricultural Products case,578 a claim for lost 
profits by a newly established business was rejected for 
lack of evidence of established earnings. Claims for lost 
profits are also subject to the usual range of limitations 
on the recovery of damages, such as causation, remote-
ness, evidentiary requirements and accounting principles, 

��� Factory at Chorzów, Merits (see footnote 34 above). 
��� Norwegian Shipowners’ Claims (see footnote 87 above).
��� For the approach of UNCC in dealing with loss of profits claims 

associated with the destruction of businesses following the Iraqi inva-
sion of Kuwait, see S/AC.26/1999/4 (footnote 557 above), paras. 184–
187.

575 In some cases, lost profits were not awarded beyond the date of 
adjudication, though for reasons unrelated to the nature of the income-
producing property. See, e.g., Robert H. May (United States v. Guate-
mala), 1900 For. Rel. 648; and Whiteman, Damages in International 
Law, vol. III (footnote 568 above), pp. 1704 and 1860, where the con-
cession had expired. In other cases, circumstances giving rise to force 
majeure had the effect of suspending contractual obligations: see, e.g., 
Gould Marketing, Inc. v. Ministry of Defence of the Islamic Republic 
of Iran, Iran-U.S. C.T.R., vol. 6, p. 272 (1984); and Sylvania Techni-
cal Systems, Inc. v. The Government of the Islamic Republic of Iran, 
ibid., vol. 8, p. 298 (1985). In the Delagoa Bay Railway case (foot-
note 561 above), and in Shufeldt (see footnote 87 above), lost profits 
were awarded in respect of a concession which had been terminated. 
In Sapphire International Petroleums Ltd. (see footnote 562 above), 
p. 136; Libyan American Oil Company (LIAMCO) (see footnote 508 
above), p. 140; and Amco Asia Corporation and Others v. The Republic 
of Indonesia, First Arbitration; Annulment; Resubmitted case (see foot-
note 565 above), awards of lost profits were also sustained on the basis 
of contractual relationships.

��6 As in Sylvania Technical Systems, Inc. (see the footnote above).
��� See footnote 385 above.
��� See footnote 522 above.

which seek to discount speculative elements from pro-
jected figures.

(33) If loss of profits are to be awarded, it is inappropri-
ate to award interest under article 38 on the profit-earning 
capital over the same period of time, simply because the 
capital sum cannot be simultaneously earning interest and 
generating profits. The essential aim is to avoid double 
recovery while ensuring full reparation.

(34) It is well established that incidental expenses are 
compensable if they were reasonably incurred to repair 
damage and otherwise mitigate loss arising from the 
breach.579 Such expenses may be associated, for example, 
with the displacement of staff or the need to store or sell 
undelivered products at a loss.

Article 37. Satisfaction

1. The State responsible for an internationally 
wrongful act is under an obligation to give satisfaction 
for the injury caused by that act insofar as it cannot be 
made good by restitution or compensation.

2. Satisfaction may consist in an acknowledgement 
of the breach, an expression of regret, a formal apology 
or another appropriate modality.

3. Satisfaction shall not be out of proportion to 
the injury and may not take a form humiliating to the 
responsible State.

Commentary

(1) Satisfaction is the third form of reparation which the 
responsible State may have to provide in discharge of its 
obligation to make full reparation for the injury caused by 
an internationally wrongful act. It is not a standard form 
of reparation, in the sense that in many cases the injury 
caused by an internationally wrongful act of a State may 
be fully repaired by restitution and/or compensation. The 
rather exceptional character of the remedy of satisfaction, 
and its relationship to the principle of full reparation, are 
emphasized by the phrase “insofar as [the injury] cannot 
be made good by restitution or compensation”. It is only 
in those cases where those two forms have not provided 
full reparation that satisfaction may be required.

(2) Article 37 is divided into three paragraphs, each 
dealing with a separate aspect of satisfaction. Paragraph 1 
addresses the legal character of satisfaction and the types 
of injury for which it may be granted. Paragraph 2 de-
scribes, in a non-exhaustive fashion, some modalities of 
satisfaction. Paragraph 3 places limitations on the obliga-

��9 Compensation for incidental expenses has been awarded by 
UNCC (report and recommendations on the first instalment of “E2” 
claims (S/AC.26/1998/7) where compensation was awarded for evacua-
tion and relief costs (paras. 133, 153 and 249), repatriation (para. 228), 
termination costs (para. 214), renovation costs (para. 225) and expenses 
in mitigation (para. 183)), and by the Iran-United States Claims Tribu-
nal (see General Electric Company v. The Government of the Islamic 
Republic of Iran, Iran-U.S. C.T.R., vol. 26, p. 148, at pp. 165–169, 
paras. 56–60 and 67–69 (1991), awarding compensation for items 
resold at a loss and for storage costs).
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tion to give satisfaction, having regard to former practices 
in cases where unreasonable forms of satisfaction were 
sometimes demanded.

(3) In accordance with paragraph 2 of article 31, the 
injury for which a responsible State is obliged to make 
full reparation embraces “any damage, whether material 
or moral, caused by the internationally wrongful act of 
a State”. Material and moral damage resulting from an 
internationally wrongful act will normally be financially 
assessable and hence covered by the remedy of compen-
sation. Satisfaction, on the other hand, is the remedy for 
those injuries, not financially assessable, which amount 
to an affront to the State. These injuries are frequently 
of a symbolic character, arising from the very fact of the 
breach of the obligation, irrespective of its material con-
sequences for the State concerned.

(4) The availability of the remedy of satisfaction for in-
jury of this kind, sometimes described as “non-material 
injury”,580 is well established in international law. The 
point was made, for example, by the tribunal in the “Rain-
bow Warrior” arbitration:

There is a long established practice of States and international Courts 
and Tribunals of using satisfaction as a remedy or form of reparation 
(in the wide sense) for the breach of an international obligation. This 
practice relates particularly to the case of moral or legal damage done 
directly to the State, especially as opposed to the case of damage to 
persons involving international responsibilities.��1 

State practice also provides many instances of claims for 
satisfaction in circumstances where the internationally 
wrongful act of a State causes non-material injury to an-
other State. Examples include situations of insults to the 
symbols of the State, such as the national flag,582 viola-
tions of sovereignty or territorial integrity,583 attacks on 
ships or aircraft,584 ill-treatment of or deliberate attacks 
on heads of State or Government or diplomatic or consu-
lar representatives or other protected persons585 and vio-
lations of the premises of embassies or consulates or of 
the residences of members of the mission.586 

��0 See C. Dominicé, “De la réparation constructive du préjudice 
immatériel souffert par un État”, L’ordre juridique international entre 
tradition et innovation: recueil d’études (Paris, Presses Universitaires 
de France, 1997), p. 349, at p. 354.

��1 “Rainbow Warrior” (see footnote 46 above), pp. 272–273, 
para. 122. 

��� Examples are the Magee case (Whiteman, Damages in Interna-
tional Law, vol. I (see footnote 347 above), p. 64 (1874)), the Petit 
Vaisseau case (La prassi italiana di diritto internazionale, 2nd series 
(see footnote 498 above), vol. III, No. 2564 (1863)) and the case that 
arose from the insult to the French flag in Berlin in 1920 (C. Eagleton, 
The Responsibility of States in International Law (New York University 
Press, 1928), pp. 186–187).

��� As occurred in the “Rainbow Warrior” arbitration (see footnote 
46 above).

��� Examples include the attack carried out in 1961 against a Soviet 
aircraft transporting President Brezhnev by French fighter planes over 
the international waters of the Mediterranean (RGDIP, vol. 65 (1961), 
p. 603); and the sinking of a Bahamian ship in 1980 by a Cuban aircraft 
(ibid., vol. 84 (1980), pp. 1078–1079).

��� See F. Przetacznik, “La responsabilité internationale de l’État à 
raison des préjudices de caractère moral et politique causés à un autre 
État”, RGDIP, vol. 78 (1974), p. 919, at p. 951.

��6 Examples include the attack by demonstrators in 1851 on the 
Spanish Consulate in New Orleans (Moore, Digest, vol. VI, p. 811, at 
p. 812), and the failed attempt of two Egyptian policemen, in 1888, 
to intrude upon the premises of the Italian Consulate at Alexandria 

(5) Paragraph 2 of article 37 provides that satisfaction 
may consist in an acknowledgement of the breach, an ex-
pression of regret, a formal apology or another appropri-
ate modality. The forms of satisfaction listed in the article 
are no more than examples. The appropriate form of sat-
isfaction will depend on the circumstances and cannot be 
prescribed in advance.587 Many possibilities exist, includ-
ing due inquiry into the causes of an accident resulting in 
harm or injury,588 a trust fund to manage compensation 
payments in the interests of the beneficiaries, disciplinary 
or penal action against the individuals whose conduct 
caused the internationally wrongful act589 or the award of 
symbolic damages for non-pecuniary injury.590 Assuranc-
es or guarantees of non-repetition, which are dealt with in 
the articles in the context of cessation, may also amount to 
a form of satisfaction.591 Paragraph 2 does not attempt to 
list all the possibilities, but neither is it intended to exclude 
them. Moreover, the order of the modalities of satisfac-
tion in paragraph 2 is not intended to reflect any hierarchy 
or preference. Paragraph 2 simply gives examples which 
are not listed in order of appropriateness or seriousness. 
The appropriate mode, if any, will be determined having 
regard to the circumstances of each case.

(6) One of the most common modalities of satisfaction 
provided in the case of moral or non-material injury to 
the State is a declaration of the wrongfulness of the act by 
a competent court or tribunal. The utility of declaratory 
relief as a form of satisfaction in the case of non-material 
injury to a State was affirmed by ICJ in the Corfu Chan-
nel case, where the Court, after finding unlawful a mine-
sweeping operation (Operation Retail) carried out by the 
British Navy after the explosion, said:

[T]o ensure respect for international law, of which it is the organ, the 
Court must declare that the action of the British Navy constituted a 
violation of Albanian sovereignty. 

(La prassi italiana di diritto internazionale, 2nd series (see footnote 
498 above), vol. III, No. 2558). Also see cases of apologies and expres-
sions of regret following demonstrations in front of the French Em-
bassy in Belgrade in 1961 (RGDIP, vol. 65 (1961), p. 610), and the fires 
in the libraries of the United States Information Services in Cairo in 
1964 (ibid., vol. 69 (1965), pp. 130–131) and in Karachi in 1965 (ibid., 
vol. 70 (1966), pp. 165–166).

��� In the “Rainbow Warrior” arbitration the tribunal, while rejecting 
New Zealand’s claims for restitution and/or cessation and declining to 
award compensation, made various declarations by way of satisfaction, 
and in addition a recommendation “to assist [the parties] in putting an 
end to the present unhappy affair”. Specifically, it recommended that 
France contribute US$ 2 million to a fund to be established “to promote 
close and friendly relations between the citizens of the two countries” 
(see footnote 46 above), p. 274, paras. 126–127. See also L. Migliorino, 
“Sur la déclaration d’illicéité comme forme de satisfaction: à propos 
de la sentence arbitrale du 30 avril 1990 dans l’affaire du Rainbow 
Warrior”, RGDIP, vol. 96 (1992), p. 61.

��� For example, the United States naval inquiry into the causes of 
the collision between an American submarine and the Japanese fishing 
vessel, the Ehime Maru, in waters off Honolulu, The New York Times, 
8 February 2001, sect. 1, p. 1.

��9 Action against the guilty individuals was requested in the case 
of the killing in 1948, in Palestine, of Count Bernadotte while he was 
acting in the service of the United Nations (Whiteman, Digest of Inter-
national Law, vol. 8, pp. 742–743) and in the case of the killing of two 
United States officers in Tehran (RGDIP, vol. 80 (1976, p. 257).

�90 See, e.g., the cases “I’m Alone”, UNRIAA, vol. III (Sales 
No. 1949.V.2), p. 1609 (1935); and “Rainbow Warrior” (footnote 46 
above).

�91 See paragraph (11) of the commentary to article 30.
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This declaration is in accordance with the request made by Albania 
through her Counsel, and is in itself appropriate satisfaction.�9�

This has been followed in many subsequent cases.593 

However, while the making of a declaration by a com-
petent court or tribunal may be treated as a form of sat-
isfaction in a given case, such declarations are not intrin-
sically associated with the remedy of satisfaction. Any 
court or tribunal which has jurisdiction over a dispute has 
the authority to determine the lawfulness of the conduct 
in question and to make a declaration of its findings, as 
a necessary part of the process of determining the case. 
Such a declaration may be a preliminary to a decision 
on any form of reparation, or it may be the only remedy 
sought. What the Court did in the Corfu Channel case was 
to use a declaration as a form of satisfaction in a case 
where Albania had sought no other form. Moreover, such 
a declaration has further advantages: it should be clear 
and self-contained and will by definition not exceed the 
scope or limits of satisfaction referred to in paragraph 3 
of article 37. A judicial declaration is not listed in para- 
graph 2 only because it must emanate from a competent 
third party with jurisdiction over a dispute, and the articles 
are not concerned to specify such a party or to deal with 
issues of judicial jurisdiction. Instead, article 37 specifies 
the acknowledgement of the breach by the responsible 
State as a modality of satisfaction.

(7) Another common form of satisfaction is an apology, 
which may be given verbally or in writing by an appro-
priate official or even the Head of State. Expressions of 
regret or apologies were required in the “I’m Alone”,594 
Kellett595 and “Rainbow Warrior”596 cases, and were of-
fered by the responsible State in the Consular Relations597 
and LaGrand598 cases. Requests for, or offers of, an apol-
ogy are a quite frequent feature of diplomatic practice and 
the tender of a timely apology, where the circumstances 
justify it, can do much to resolve a dispute. In other cir-
cumstances an apology may not be called for, e.g. where 
a case is settled on an ex gratia basis, or it may be insuf-
ficient. In the LaGrand case the Court considered that “an 
apology is not sufficient in this case, as it would not be in 
other cases where foreign nationals have not been advised 
without delay of their rights under article 36, paragraph 
1, of the Vienna Convention and have been subjected to 
prolonged detention or sentenced to severe penalties”.599

�9� Corfu Channel, Merits (see footnote 35 above), p. 35, repeated in 
the operative part (p. 36).

�9� For example, “Rainbow Warrior” (see footnote 46 above), 
p. 273, para. 123.

�9� See footnote 590 above. 
�9� Moore, Digest, vol. V, p. 44 (1897).
�96 See footnote 46 above. 
�9� Vienna Convention on Consular Relations (Paraguay v. United 

States of America), Provisional Measures, Order of 9 April 1998, 
I.C.J. Reports 1998, p. 248. For the text of the United States’ apology, 
see United States Department of State, Text of Statement Released in 
Asunción, Paraguay; Press statement by James P. Rubin, Spokesman, 
4 November 1998. For the order discontinuing proceedings of 
10 November 1998, see I.C.J. Reports 1998, p. 426.

�9� See footnote 119 above.
�99 LaGrand, Merits (ibid.), para. 123.

(8) Excessive demands made under the guise of “satis-
faction” in the past600 suggest the need to impose some 
limit on the measures that can be sought by way of satis-
faction to prevent abuses, inconsistent with the principle 
of the equality of States.601 In particular, satisfaction is 
not intended to be punitive in character, nor does it in-
clude punitive damages. Paragraph 3 of article 37 places 
limitations on the obligation to give satisfaction by setting 
out two criteria: first, the proportionality of satisfaction to 
the injury; and secondly, the requirement that satisfaction 
should not be humiliating to the responsible State. It is 
true that the term “humiliating” is imprecise, but there are 
certainly historical examples of demands of this kind.

Article 38. Interest

1. Interest on any principal sum due under this 
chapter shall be payable when necessary in order to 
ensure full reparation. The interest rate and mode of 
calculation shall be set so as to achieve that result.

2. Interest runs from the date when the principal 
sum should have been paid until the date the obliga-
tion to pay is fulfilled.

Commentary

(1) Interest is not an autonomous form of reparation, 
nor is it a necessary part of compensation in every case. 
For this reason the term “principal sum” is used in ar- 
ticle 38 rather than “compensation”. Nevertheless, an 
award of interest may be required in some cases in order 
to provide full reparation for the injury caused by an in-
ternationally wrongful act, and it is normally the subject 
of separate treatment in claims for reparation and in the 
awards of tribunals.

(2) As a general principle, an injured State is entitled 
to interest on the principal sum representing its loss, if 
that sum is quantified as at an earlier date than the date 
of the settlement of, or judgement or award concerning, 
the claim and to the extent that it is necessary to ensure 
full reparation.602 Support for a general rule favouring the 
award of interest as an aspect of full reparation is found in 
international jurisprudence.603 In the S.S. “Wimbledon”, 
PCIJ awarded simple interest at 6 per cent as from the 
date of judgment, on the basis that interest was only pay-
able “from the moment when the amount of the sum due 

600 For example, the joint note presented to the Chinese Government 
in 1900 following the Boxer uprising and the demand by the Confer-
ence of Ambassadors against Greece in the Tellini affair in 1923: see 
C. Eagleton, op. cit. (footnote 582 above), pp. 187–188.

601 The need to prevent the abuse of satisfaction was stressed by early 
writers such as J. C. Bluntschli, Das moderne Völkerrecht der civili-
sirten Staten als Rechtsbuch dargestellt, 3rd ed. (Nördlingen, Beck, 
1878); French translation by M. C. Lardy, Le droit international codifié, 
5th rev. ed. (Paris, Félix Alcan, 1895), pp. 268–269.

60� Thus, interest may not be allowed where the loss is assessed in 
current value terms as at the date of the award. See the Lighthouses 
arbitration (footnote 182 above), pp. 252–253.

60� See, e.g., the awards of interest made in the Illinois Central Rail-
road Co. (U.S.A.) v. United Mexican States case, UNRIAA, vol. IV 
(Sales No. 1951.V.1), p. 134 (1926); and the Lucas case, ILR, vol. 30, 
p. 220 (1966); see also administrative decision No. III of the United 
States-Germany Mixed Claims Commission, UNRIAA, vol. VII (Sales 
No. 1956.V.5), p. 66 (1923).
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has been fixed and the obligation to pay has been estab-
lished”.604

(3) Issues of the award of interest have frequently arisen 
in other tribunals, both in cases where the underlying claim 
involved injury to private parties and where the injury was 
to the State itself.605 The experience of the Iran-United 
States Claims Tribunal is worth noting. In The Islamic 
Republic of Iran v. The United States of America (Case 
A–19), the Full Tribunal held that its general jurisdiction to 
deal with claims included the power to award interest, but 
it declined to lay down uniform standards for the award of 
interest on the ground that this fell within the jurisdiction 
of each Chamber and related “to the exercise … of the 
discretion accorded to them in deciding each particular 
case”.606 On the issue of principle the tribunal said:

Claims for interest are part of the compensation sought and do not 
constitute a separate cause of action requiring their own independ-
ent jurisdictional grant. This Tribunal is required by [a]rticle V of the 
Claims Settlement Declaration to decide claims “on the basis of respect 
for law”. In doing so, it has regularly treated interest, where sought, as 
forming an integral part of the “claim” which it has a duty to decide. 
The Tribunal notes that the Chambers have been consistent in awarding 
interest as “compensation for damages suffered due to delay in pay-
ment”. … Indeed, it is customary for arbitral tribunals to award interest 
as part of an award for damages, notwithstanding the absence of any 
express reference to interest in the compromis. Given that the power to 
award interest is inherent in the Tribunal’s authority to decide claims, 
the exclusion of such power could only be established by an express 
provision in the Claims Settlement Declaration. No such provision ex-
ists. Consequently, the Tribunal concludes that it is clearly within its 
power to award interest as compensation for damage suffered.60� 

The tribunal has awarded interest at a different and slight-
ly lower rate in respect of intergovernmental claims.608  
It has not awarded interest in certain cases, for example 
where a lump-sum award was considered as reflecting full 
compensation, or where other special circumstances per-
tained.609 

(4) Decision 16 of the Governing Council of the United 
Nations Compensation Commission deals with the ques-
tion of interest. It provides: 

1. Interest will be awarded from the date the loss occurred until 
the date of payment, at a rate sufficient to compensate successful claim-
ants for the loss of use of the principal amount of the award.

2. The methods of calculation and of payment of interest will be 
considered by the Governing Council at the appropriate time.

60� See footnote 34 above. The Court accepted the French claim for 
an interest rate of 6 per cent as fair, having regard to “the present finan-
cial situation of the world and … the conditions prevailing for public 
loans”.  

60� In the M/V “Saiga” case (see footnote 515 above), ITLOS award-
ed interest at different rates in respect of different categories of loss 
(para. 173). 

606 The Islamic Republic of Iran v. The United States of America, 
Iran-U.S. C.T.R., vol. 16, p. 285, at p. 290 (1987). Aldrich, op. cit. 
(see footnote 357 above), pp. 475–476, points out that the practice of 
the three Chambers has not been entirely uniform.

60� The Islamic Republic of Iran v. The United States of America
(see footnote 606 above), pp. 289–290. 

60� See C. N. Brower and J. D. Brueschke, op. cit. (footnote 520 
above), pp. 626–627, with references to the cases. The rate adopted was 
10 per cent, as compared with 12 per cent for commercial claims.  

609 See the detailed analysis of Chamber Three in McCollough and 
Company, Inc. v. Ministry of Post, Telegraph and Telephone, Iran-U.S. 
C.T.R., vol. 11, p. 3, at pp. 26–31 (1986). 

3. Interest will be paid after the principal amount of awards.610 

This provision combines a decision in principle in favour 
of interest where necessary to compensate a claimant with 
flexibility in terms of the application of that principle. 
At the same time, interest, while a form of compensation, 
is regarded as a secondary element, subordinated to the 
principal amount of the claim.

(5) Awards of interest have also been envisaged by hu-
man rights courts and tribunals, even though the compen-
sation practice of these bodies is relatively cautious and 
the claims are almost always unliquidated. This is done, 
for example, to protect the value of a damages award 
payable by instalments over time.611 

(6) In their more recent practice, national compensation 
commissions and tribunals have also generally allowed 
for interest in assessing compensation. However in certain 
cases of partial lump-sum settlements, claims have been 
expressly limited to the amount of the principal loss, on 
the basis that with a limited fund to be distributed, claims 
to principal should take priority.612 Some national court 
decisions have also dealt with issues of interest under in-
ternational law,613 although more often questions of inter-
est are dealt with as part of the law of the forum.

(7) Although the trend of international decisions and 
practice is towards greater availability of interest as an as-
pect of full reparation, an injured State has no automatic 
entitlement to the payment of interest. The awarding of 
interest depends on the circumstances of each case; in 
particular, on whether an award of interest is necessary 
in order to ensure full reparation. This approach is com-
patible with the tradition of various legal systems as well 
as the practice of international tribunals.

(8) An aspect of the question of interest is the possible 
award of compound interest. The general view of courts 
and tribunals has been against the award of compound 
interest, and this is true even of those tribunals which 
hold claimants to be normally entitled to compensa-
tory interest. For example, the Iran-United States Claims 
Tribunal has consistently denied claims for compound 
interest, including in cases where the claimant suffered 
losses through compound interest charges on indebted-
ness associated with the claim. In R.J. Reynolds Tobacco 
Co. v. The Government of the Islamic Republic of Iran, 
the tribunal failed to find: 

any special reasons for departing from international precedents 
which normally do not allow the awarding of compound interest. As 
noted by one authority, “[t]here are few rules within the scope of the 

610 Awards of interest, decision of 18 December 1992 (S/
AC.26/1992/16). 

611 See, e.g., the Velásquez Rodríguez, Compensatory Damages case 
(footnote 516 above), para. 57. See also Papamichalopoulos (foot- 
note 515 above), para. 39, where interest was payable only in respect of 
the pecuniary damage awarded. See further D. Shelton, op. cit. (foot-
note 521 above), pp. 270–272. 

61� See, e.g., the Foreign Compensation (People’s Republic of China), 
Order, Statutory Instrument No. 2201 (1987) (London, HM Stationery 
Office), para. 10, giving effect to the settlement Agreement between the 
United Kingdom and China (footnote 551 above). 

61� See, e.g., McKesson Corporation v. The Islamic Republic of 
Iran, United States District Court for the District of Columbia, 116 F, 
Supp. 2d 13 (2000).
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subject of damages in international law that are better settled than the 
one that compound interest is not allowable” … Even though the term 
“all sums” could be construed to include interest and thereby to allow 
compound interest, the Tribunal, due to the ambiguity of the language, 
interprets the clause in the light of the international rule just stated, and 
thus excludes compound interest. 61�

Consistent with this approach, the tribunal has gone 
behind contractual provisions appearing to provide for 
compound interest, in order to prevent the claimant gain-
ing a profit “wholly out of proportion to the possible loss 
that [it] might have incurred by not having the amounts 
due at its disposal”.615 The preponderance of authority 
thus continues to support the view expressed by Arbitrator 
Huber in the British Claims in the Spanish Zone of 
Morocco case:

the arbitral case law in matters involving compensation of one State for 
another for damages suffered by the nationals of one within the territory 
of the other … is unanimous … in disallowing compound interest. In 
these circumstances, very strong and quite specific arguments would be 
called for to grant such interest.616 

The same is true for compound interest in respect of State-
to-State claims.

(9) Nonetheless, several authors have argued for a re-
consideration of this principle, on the ground that “com-
pound interest reasonably incurred by the injured party 
should be recoverable as an item of damage”.617 This 
view has also been supported by arbitral tribunals in some 
cases.618 But given the present state of international law, 
it cannot be said that an injured State has any entitlement 
to compound interest, in the absence of special circum-
stances which justify some element of compounding as an 
aspect of full reparation.

(10) The actual calculation of interest on any principal 
sum payable by way of reparation raises a complex of is-
sues concerning the starting date (date of breach,619 date 
on which payment should have been made, date of claim 
or demand), the terminal date (date of settlement agree-
ment or award, date of actual payment) as well as the ap-
plicable interest rate (rate current in the respondent State, 
in the applicant State, international lending rates). There 

61� Iran-U.S. C.T.R., vol. 7, p. 181, at pp. 191–192 (1984), citing 
Whiteman, Damages in International Law, vol. III (see footnote 568 
above), p. 1997.

61� Anaconda-Iran, Inc. v. The Government of the Islamic Republic 
of Iran, Iran-U.S. C.T.R., vol. 13, p. 199, at p. 235 (1986). See also 
Aldrich, op. cit. (footnote 357 above), pp. 477–478.

616 British Claims in the Spanish Zone of Morocco (see footnote 44 
above), p. 650. Cf. the Aminoil arbitration (footnote 496 above), where 
the interest awarded was compounded for a period without any reason 
being given. This accounted for more than half of the total final award 
(p. 613, para. 178 (5)).

61� F. A. Mann, “Compound interest as an item of damage in interna-
tional law”, Further Studies in International Law (Oxford, Clarendon 
Press, 1990), p. 377, at p. 383.

61� See, e.g., Compañía del Desarrollo de Santa Elena, S.A. v. Repub-
lic of Costa Rica, case No. ARB/96/1, ICSID Reports (Cambridge, Gro-
tius, 2002), vol. 5, final award (17 February 2000), paras. 103–105.

619 Using the date of the breach as the starting date for calculation of 
the interest term is problematic as there may be difficulties in determin-
ing that date, and many legal systems require a demand for payment by 
the claimant before interest will run. The date of formal demand was 
taken as the relevant date in the Russian Indemnity case (see footnote 
354 above), p. 442, by analogy from the general position in European 
legal systems. In any event, failure to make a timely claim for payment 
is relevant in deciding whether to allow interest.

is no uniform approach, internationally, to questions of 
quantification and assessment of amounts of interest pay-
able.620 In practice, the circumstances of each case and the 
conduct of the parties strongly affect the outcome. There 
is wisdom in the Iran-United States Claims Tribunal’s ob-
servation that such matters, if the parties cannot resolve 
them, must be left “to the exercise … of the discretion ac-
corded to [individual tribunals] in deciding each particu-
lar case”.621 On the other hand, the present unsettled state 
of practice makes a general provision on the calculation of 
interest useful. Accordingly, article 38 indicates that the 
date from which interest is to be calculated is the date 
when the principal sum should have been paid. Interest 
runs from that date until the date the obligation to pay is 
fulfilled. The interest rate and mode of calculation are to 
be set so as to achieve the result of providing full repara-
tion for the injury suffered as a result of the internation-
ally wrongful act.

(11) Where a sum for loss of profits is included as part 
of the compensation for the injury caused by a wrong-
ful act, an award of interest will be inappropriate if the 
injured State would thereby obtain double recovery. A 
capital sum cannot be earning interest and notionally 
employed in earning profits at one and the same time. 
However, interest may be due on the profits which would 
have been earned but which have been withheld from the 
original owner.

(12) Article 38 does not deal with post-judgement or 
moratory interest. It is only concerned with interest that 
goes to make up the amount that a court or tribunal should 
award, i.e. compensatory interest. The power of a court or 
tribunal to award post-judgement interest is a matter of its 
procedure.

Article 39. Contribution to the injury

In the determination of reparation, account shall 
be taken of the contribution to the injury by wilful or 
negligent action or omission of the injured State or 
any person or entity in relation to whom reparation is 
sought.

Commentary

(1) Article 39 deals with the situation where damage 
has been caused by an internationally wrongful act of a 
State, which is accordingly responsible for the damage in 
accordance with articles 1 and 28, but where the injured 
State, or the individual victim of the breach, has materially 

6�0 See, e.g., J. Y. Gotanda, Supplemental Damages in Private In-
ternational Law (The Hague, Kluwer, 1998), p. 13. It should be noted 
that a number of Islamic countries, influenced by the sharia, prohibit 
payment of interest under their own law or even under their constitution. 
However, they have developed alternatives to interest in the commer-
cial and international context. For example, payment of interest is pro-
hibited by the Iranian Constitution, articles 43 and 49, but the Guard-
ian Council has held that this injunction does not apply to “foreign 
governments, institutions, companies and persons, who, according to 
their own principles of faith, do not consider [interest] as being prohib-
ited” (ibid., pp. 38–40, with references).

6�1 The Islamic Republic of Iran v. The United States of America 
(Case No. A-19) (see footnote 606 above).
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contributed to the damage by some wilful or negligent act 
or omission. Its focus is on situations which in national 
law systems are referred to as “contributory negligence”, 
“comparative fault”, “faute de la victime”, etc.622 

(2) Article 39 recognizes that the conduct of the injured 
State, or of any person or entity in relation to whom repa-
ration is sought, should be taken into account in assessing 
the form and extent of reparation. This is consonant with 
the principle that full reparation is due for the injury—but 
nothing more—arising in consequence of the internation-
ally wrongful act. It is also consistent with fairness as 
between the responsible State and the victim of the 
breach.

(3) In the LaGrand case, ICJ recognized that the con-
duct of the claimant State could be relevant in determin-
ing the form and amount of reparation. There, Germany 
had delayed in asserting that there had been a breach and 
in instituting proceedings. The Court noted that “Germa-
ny may be criticized for the manner in which these pro-
ceedings were filed and for their timing”, and stated that 
it would have taken this factor, among others, into account 
“had Germany’s submission included a claim for indem-
nification”.623 

(4) The relevance of the injured State’s contribution to 
the damage in determining the appropriate reparation is 
widely recognized in the literature624 and in State prac-
tice.625 While questions of an injured State’s contribu-
tion to the damage arise most frequently in the context of 
compensation, the principle may also be relevant to other 
forms of reparation. For example, if a State-owned ship is 
unlawfully detained by another State and while under de-
tention sustains damage attributable to the negligence of 
the captain, the responsible State may be required merely 
to return the ship in its damaged condition. 

(5) Not every action or omission which contributes to 
the damage suffered is relevant for this purpose. Rather, 
article 39 allows to be taken into account only those ac-
tions or omissions which can be considered as wilful or 
negligent, i.e. which manifest a lack of due care on the 
part of the victim of the breach for his or her own prop-
erty or rights.626 While the notion of a negligent action or 

6�� See C. von Bar, op. cit. (footnote 315 above), pp. 544–569.
6�� LaGrand, Judgment (see footnote 119 above), at p. 487, para. 57, 

and p. 508, para. 116. For the relevance of delay in terms of loss of 
the right to invoke responsibility, see article 45, subparagraph (b), and 
commentary.

6�� See, e.g., B. Graefrath, “Responsibility and damages caused: 
relationship between responsibility and damages” (footnote 454 above) 
and B. Bollecker-Stern, op. cit. (footnote 454 above), pp. 265–300.

6�� In the Delagoa Bay Railway case (see footnote 561 above), the ar-
bitrators noted that: “[a]ll the circumstances that can be adduced against 
the concessionaire company and for the Portuguese Government miti-
gate the latter’s liability and warrant ... a reduction in reparation.” In 
S.S. “Wimbledon” (see footnote 34 above), p. 31, a question arose as 
to whether there had been any contribution to the injury suffered as a 
result of the ship harbouring at Kiel for some time, following refusal 
of passage through the Kiel Canal, before taking an alternative course. 
PCIJ implicitly acknowledged that the captain’s conduct could affect 
the amount of compensation payable, although it held that the captain 
had acted reasonably in the circumstances. For other examples, see 
Gray, op. cit. (footnote 432 above), p. 23.

6�6 This terminology is drawn from article VI, paragraph 1, of the 
Convention on International Liability for Damage Caused by Space 
Objects. 

omission is not qualified, e.g. by a requirement that the 
negligence should have reached the level of being “seri-
ous” or “gross”, the relevance of any negligence to repara-
tion will depend upon the degree to which it has contrib-
uted to the damage as well as the other circumstances of 
the case.627 The phrase “account shall be taken” indicates 
that the article deals with factors that are capable of af-
fecting the form or reducing the amount of reparation in 
an appropriate case. 

(6) The wilful or negligent action or omission which 
contributes to the damage may be that of the injured State 
or “any person or entity in relation to whom reparation is 
sought”. This phrase is intended to cover not only the situ-
ation where a State claims on behalf of one of its nationals 
in the field of diplomatic protection, but also any other 
situation in which one State invokes the responsibility of 
another State in relation to conduct primarily affecting 
some third party. Under articles 42 and 48, a number of 
different situations can arise where this may be so. The 
underlying idea is that the position of the State seeking 
reparation should not be more favourable, so far as repara-
tion in the interests of another is concerned, than it would 
be if the person or entity in relation to whom reparation is 
sought were to bring a claim individually.

ChAPTeR III

SeRIOUS BReACheS OF OBLIGATIONS UNDeR 
PeRemPTORy NORmS OF GeNeRAL 

INTeRNATIONAL LAW

Commentary

(1) Chapter III of Part Two is entitled “Serious breaches 
of obligations under peremptory norms of general inter-
national law”. It sets out certain consequences of spe-
cific types of breaches of international law, identified by 
reference to two criteria: first, they involve breaches of 
obligations under peremptory norms of general interna-
tional law; and secondly, the breaches concerned are in 
themselves serious, having regard to their scale or char-
acter. Chapter III contains two articles, the first defining 
its scope of application (art. 40), the second spelling out 
the legal consequences entailed by the breaches coming 
within the scope of the chapter (art. 41). 

(2) Whether a qualitative distinction should be recog-
nized between different breaches of international law 
has been the subject of a major debate.628 The issue was 
underscored by ICJ in the Barcelona Traction case, when 
it said that:

6�� It is possible to envisage situations where the injury in question 
is entirely attributable to the conduct of the victim and not at all to that 
of the “responsible” State. Such situations are covered by the general 
requirement of proximate cause referred to in article 31, rather than by 
article 39. On questions of mitigation of damage, see paragraph (11) of 
the commentary to article 31.

6�� For full bibliographies, see m. Spinedi, “Crimes of State: bib-
liography”, International Crimes of State, J. h. h. Weiler, A. Cassese 
and m. Spinedi, eds. (Berlin, De Gruyter, 1989), pp. 339–353; and 
N. h. B. Jørgensen, The Responsibility of States for International 
Crimes (Oxford University Press, 2000) pp. 299–314.
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an essential distinction should be drawn between the obligations of a 
State towards the international community as a whole, and those arising 
vis-à-vis another State in the field of diplomatic protection. By their 
very nature the former are the concern of all States. In view of the 
importance of the rights involved, all States can be held to have a legal 
interest in their protection; they are obligations erga omnes.6�9

The Court was there concerned to contrast the position 
of an injured State in the context of diplomatic protection 
with the position of all States in respect of the breach of 
an obligation towards the international community as a 
whole. Although no such obligation was at stake in that 
case, the Court’s statement clearly indicates that for the 
purposes of State responsibility certain obligations are 
owed to the international community as a whole, and that 
by reason of “the importance of the rights involved” all 
States have a legal interest in their protection. 

(3) On a number of subsequent occasions the Court has 
taken the opportunity to affirm the notion of obligations 
to the international community as a whole, although it 
has been cautious in applying it. In the East Timor case, 
the Court said that “Portugal’s assertion that the right 
of peoples to self-determination, as it evolved from the 
Charter and from United Nations practice, has an erga 
omnes character, is irreproachable”.630 At the preliminary 
objections stage of the Application of the Convention on 
the Prevention and Punishment of the Crime of Genocide 
case, it stated that “the rights and obligations enshrined by 
the [Genocide] Convention are rights and obligations erga 
omnes”:631 this finding contributed to its conclusion that 
its temporal jurisdiction over the claim was not limited 
to the time after which the parties became bound by the 
Convention.

(4) A closely related development is the recognition of 
the concept of peremptory norms of international law in 
articles 53 and 64 of the 1969 Vienna Convention. These 
provisions recognize the existence of substantive norms 
of a fundamental character, such that no derogation from 
them is permitted even by treaty.632 

(5) From the first it was recognized that these develop-
ments had implications for the secondary rules of State 
responsibility which would need to be reflected in some 
way in the articles. Initially, it was thought this could be 
done by reference to a category of “international crimes 
of State”, which would be contrasted with all other cas-
es of internationally wrongful acts (“international de- 
licts”).633 There has been, however, no development of 
penal consequences for States of breaches of these fun-
damental norms. For example, the award of punitive dam-
ages is not recognized in international law even in relation 
to serious breaches of obligations arising under peremp-
tory norms. In accordance with article 34, the function 

6�9 Barcelona Traction (see footnote 25 above), p. 32, para. 33. 
See M. Ragazzi, The Concept of International Obligations Erga Omnes 
(Oxford, Clarendon Press, 1997).

6�0 See footnote 54 above.
6�1 Application of the Convention on the Prevention and Punishment 

of the Crime of Genocide, Preliminary Objections (see footnote 54 
above), p. 616, para. 31.

6�� See article 26 and commentary.
6�� See Yearbook … 1976, vol. II (Part Two), pp. 95–122, 

especially paras. (6)–(34). See also paragraph (5) of the commentary 
to article 12.

of damages is essentially compensatory.634 Overall, it 
remains the case, as the International Military Tribunal 
said in 1946, that “[c]rimes against international law are 
committed by men, not by abstract entities, and only by 
punishing individuals who commit such crimes can the 
provisions of international law be enforced”.635

(6) In line with this approach, despite the trial and con-
viction by the Nuremberg and Tokyo Military Tribunals 
of individual government officials for criminal acts com-
mitted in their official capacity, neither Germany nor 
Japan were treated as “criminal” by the instruments cre-
ating these tribunals.636 As to more recent international 
practice, a similar approach underlies the establishment 
of the ad hoc tribunals for Yugoslavia and Rwanda by 
the Security Council. Both tribunals are concerned only 
with the prosecution of individuals.637 In its decision re-
lating to a subpoena duces tecum in the Blaski  ć  case, the 
Appeals Chamber of the International Tribunal for the 
Former Yugoslavia stated that “[u]nder present interna-
tional law it is clear that States, by definition, cannot be 
the subject of criminal sanctions akin to those provided 
for in national criminal systems”.638 The Rome Statute 
of the International Criminal Court likewise establishes 
jurisdiction over the “most serious crimes of concern to 
the international community as a whole” (preamble), but 
limits this jurisdiction to “natural persons” (art. 25, para. 
1). The same article specifies that no provision of the Stat-
ute “relating to individual criminal responsibility shall af-
fect the responsibility of States under international law” 
(para. 4).639 

(7) Accordingly, the present articles do not recognize 
the existence of any distinction between State “crimes” 
and “delicts” for the purposes of Part One. On the other 
hand, it is necessary for the articles to reflect that there are 
certain consequences flowing from the basic concepts of 
peremptory norms of general international law and obli-
gations to the international community as a whole within 
the field of State responsibility. Whether or not peremp-
tory norms of general international law and obligations to 
the international community as a whole are aspects of a 
single basic idea, there is at the very least substantial over-
lap between them. The examples which ICJ has given of 

6�� See paragraph (4) of the commentary to article 36.
6�� International Military Tribunal (Nuremberg), judgement of 

1 October 1946, reprinted in AJIL (see footnote 321 above), p. 221.
6�6 This despite the fact that the London Charter of 1945 specifi-

cally provided for the condemnation of a “group or organization” as 
“criminal”; see Charter of the International Military Tribunal, Agree-
ment for the Prosecution and Punishment of Major War Criminals 
of the European Axis, annex, United Nations, Treaty Series, vol. 82, 
No. 251, p. 279, arts. 9 and 10.

6�� See, respectively, articles 1 and 6 of the statute of the Internation-
al Tribunal for the Former Yugoslavia; and articles 1 and 7 of the statute 
of the International Tribunal for Rwanda (footnote 257 above).

638 Prosecutor v. Blaskić, International Tribunal for the Former 
Yugoslavia, Case IT-95-14-AR 108 bis, ILR, vol. 110, p. 688, at p. 698, 
para. 25 (1997). Cf. Application of the Convention on the Preven-
tion and Punishment of the Crime of Genocide, Preliminary Objec-
tions (footnote 54 above), in which neither of the parties treated the 
proceedings as being criminal in character. See also paragraph (6) of the 
commentary to article 12.

6�9 See also article 10: “Nothing in this Part shall be interpreted as 
limiting or prejudicing in any way existing or developing rules of inter-
national law for purposes other than this Statute.”
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obligations towards the international community as a 
whole640 all concern obligations which, it is generally ac-
cepted, arise under peremptory norms of general interna-
tional law. Likewise the examples of peremptory norms 
given by the Commission in its commentary to what be-
came article 53 of the 1969 Vienna Convention641 involve 
obligations to the international community as a whole. But 
there is at least a difference in emphasis. While peremp-
tory norms of general international law focus on the scope 
and priority to be given to a certain number of fundamen-
tal obligations, the focus of obligations to the international 
community as a whole is essentially on the legal interest 
of all States in compliance—i.e. in terms of the present ar-
ticles, in being entitled to invoke the responsibility of any 
State in breach. Consistently with the difference in their 
focus, it is appropriate to reflect the consequences of the 
two concepts in two distinct ways. First, serious breaches 
of obligations arising under peremptory norms of general 
international law can attract additional consequences, not 
only for the responsible State but for all other States. Sec-
ondly, all States are entitled to invoke responsibility for 
breaches of obligations to the international community as 
a whole. The first of these propositions is the concern of 
the present chapter; the second is dealt with in article 48.

Article 40. Application of this chapter

1. This chapter applies to the international re-
sponsibility which is entailed by a serious breach by 
a State of an obligation arising under a peremptory 
norm of general international law.

2. A breach of such an obligation is serious if it in-
volves a gross or systematic failure by the responsible 
State to fulfil the obligation.

Commentary

(1) Article 40 serves to define the scope of the breaches 
covered by the chapter. It establishes two criteria in order 
to distinguish “serious breaches of obligations under per-
emptory norms of general international law” from other 
types of breaches. The first relates to the character of the 
obligation breached, which must derive from a perempto-
ry norm of general international law. The second qualifies 

6�0 According to ICJ, obligations erga omnes “derive, for example, in 
contemporary international law, from the outlawing of acts of aggres-
sion, and of genocide, as also from the principles and rules concerning 
the basic rights of the human person, including protection from slavery 
and racial discrimination”: Barcelona Traction (see footnote 25 above), 
at p. 32, para. 34. See also East Timor (footnote 54 above); Legality of 
the Threat or Use of Nuclear Weapons (ibid.); and Application of the 
Convention on the Prevention and Punishment of the Crime of Geno-
cide, Preliminary Objections (ibid.).

6�1 The Commission gave the following examples of treaties which 
would violate the article due to conflict with a peremptory norm of 
general international law, or a rule of jus cogens: “(a) a treaty con-
templating an unlawful use of force contrary to the principles of the 
Charter, (b) a treaty contemplating the performance of any other act 
criminal under international law, and (c) a treaty contemplating or  
conniving at the commission of such acts, such as trade in slaves, piracy 
or genocide, in the suppression of which every State is called upon to 
co-operate … treaties violating human rights, the equality of States or 
the principle of self-determination were mentioned as other possible 
examples”, Yearbook … 1966, vol. II, p. 248.

the intensity of the breach, which must have been serious 
in nature. Chapter III only applies to those violations of 
international law that fulfil both criteria. 

(2) The first criterion relates to the character of the obli-
gation breached. In order to give rise to the application of 
this chapter, a breach must concern an obligation arising 
under a peremptory norm of general international law. In 
accordance with article 53 of the 1969 Vienna Conven-
tion, a peremptory norm of general international law is 
one which is:

accepted and recognized by the international community of States as a 
whole as a norm from which no derogation is permitted and which can 
be modified only by a subsequent norm of general international law 
having the same character.

The concept of peremptory norms of general international 
law is recognized in international practice, in the jurispru-
dence of international and national courts and tribunals 
and in legal doctrine.642 

(3) It is not appropriate to set out examples of the per-
emptory norms referred to in the text of article 40 itself, 
any more than it was in the text of article 53 of the 1969 
Vienna Convention. The obligations referred to in article 
40 arise from those substantive rules of conduct that pro-
hibit what has come to be seen as intolerable because of 
the threat it presents to the survival of States and their 
peoples and the most basic human values.

(4) Among these prohibitions, it is generally agreed that 
the prohibition of aggression is to be regarded as peremp-
tory. This is supported, for example, by the Commission’s 
commentary to what was to become article 53,643 uncon-
tradicted statements by Governments in the course of the 
Vienna Conference on the Law of Treaties,644 the sub-
missions of both parties in the Military and Paramilitary 
Activities in and against Nicaragua case and the Court’s 
own position in that case.645 There also seems to be wide-
spread agreement with other examples listed in the Com-
mission’s commentary to article 53: viz. the prohibitions 
against slavery and the slave trade, genocide, and racial 
discrimination and apartheid. These practices have been 
prohibited in widely ratified international treaties and 
conventions admitting of no exception. There was gen-
eral agreement among Governments as to the peremptory 
character of these prohibitions at the Vienna Conference. 
As to the peremptory character of the prohibition against 

6�� For further discussion of the requirements for identification of a 
norm as peremptory, see paragraph (5) of the commentary to article 26, 
with selected references to the case law and literature.

6�� Yearbook … 1966, vol. II, pp. 247–249.
6�� In the course of the conference, a number of Governments 

characterized as peremptory the prohibitions against aggression and 
the illegal use of force: see Official Records of the United Nations 
Conference on the Law of Treaties, First Session, Vienna, 26 March to 
24 May 1968, summary records of the plenary meeting and of the meet-
ings of the Committee of the Whole (United Nations publication, Sales 
No. E.68.V.7), 52nd meeting, paras. 3, 31 and 43; 53rd meeting, 
paras. 4, 9, 15, 16, 35, 48, 59 and 69; 54th meeting, paras. 9, 41, 46 
and 55; 55th meeting, paras. 31 and 42; and 56th meeting, paras. 6, 20, 
29 and 51.

6�� Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), pp. 100–101, para. 190; see also the separate 
opinion of magistrate Nagendra Singh (president), p. 153.
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genocide, this is supported by a number of decisions by 
national and international courts.646 

(5) Although not specifically listed in the Commis-
sion’s commentary to article 53 of the 1969 Vienna Con-
vention, the peremptory character of certain other norms 
seems also to be generally accepted. This applies to the 
prohibition against torture as defined in article 1 of the 
Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment. The peremptory 
character of this prohibition has been confirmed by deci-
sions of international and national bodies.647 In the light 
of the description by ICJ of the basic rules of international 
humanitarian law applicable in armed conflict as “intrans-
gressible” in character, it would also seem justified to treat 
these as peremptory.648 Finally, the obligation to respect 
the right of self-determination deserves to be mentioned. 
As the Court noted in the East Timor case, “[t]he principle 
of self-determination ... is one of the essential principles 
of contemporary international law”, which gives rise to an 
obligation to the international community as a whole to 
permit and respect its exercise.649 

(6) It should be stressed that the examples given above 
may not be exhaustive. In addition, article 64 of the 1969 
Vienna Convention contemplates that new peremptory 
norms of general international law may come into exist-
ence through the processes of acceptance and recogni-
tion by the international community of States as a whole, 
as referred to in article 53. The examples given here are 
thus without prejudice to existing or developing rules of 
international law which fulfil the criteria for peremptory 
norms under article 53.

(7) Apart from its limited scope in terms of the com-
paratively small number of norms which qualify as per-
emptory, article 40 applies a further limitation for the 
purposes of the chapter, viz. that the breach should itself 
have been “serious”. A “serious” breach is defined in 
paragraph 2 as one which involves “a gross or systematic 
failure by the responsible State to fulfil the obligation” 
in question. The word “serious” signifies that a certain 
order of magnitude of violation is necessary in order not 
to trivialize the breach and it is not intended to suggest 
that any violation of these obligations is not serious or is 
somehow excusable. But relatively less serious cases of 

6�6 See, for example, ICJ in Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide, Provisional 
Measures (footnote 412 above), pp. 439–440; Counter-Claims (foot-
note 413 above), p. 243; and the District Court of Jerusalem in the 
Attorney-General of the Government of Israel v. Adolf Eichmann case, 
ILR, vol. 36, p. 5 (1961).

6�� Cf. the United States Court of Appeals, Ninth Circuit, in Sider-
man de Blake and Others v. The Republic of Argentina and Others, ILR, 
vol. 103, p. 455, at p. 471 (1992); the United Kingdom Court of Ap-
peal in Al Adsani v. Government of Kuwait and Others, ILR, vol. 107, 
p. 536, at pp. 540–541 (1996); and the United Kingdom House of Lords 
in Pinochet (footnote 415 above), pp. 841 and 881. Cf. the United States 
Court of Appeals, Second Circuit, in Filartiga v. Pena-Irala, ILR, 
vol. 77, p. 169, at pp. 177–179 (1980).

6�� Legality of the Threat or Use of Nuclear Weapons (see footnote 
54 above), p. 257, para. 79.

6�9 East Timor (ibid.). See Declaration on Principles of International 
Law concerning Friendly Relations and Cooperation among States in 
accordance with the Charter of the United Nations, General Assembly 
resolution 2625 (XXV), annex, fifth principle.

breach of peremptory norms can be envisaged, and it is 
necessary to limit the scope of this chapter to the more 
serious or systematic breaches. Some such limitation is 
supported by State practice. For example, when reacting 
against breaches of international law, States have often 
stressed their systematic, gross or egregious nature. Simi-
larly, international complaint procedures, for example in 
the field of human rights, attach different consequences to 
systematic breaches, e.g. in terms of the non-applicability 
of the rule of exhaustion of local remedies.650 

(8) To be regarded as systematic, a violation would have 
to be carried out in an organized and deliberate way. In 
contrast, the term “gross” refers to the intensity of the 
violation or its effects; it denotes violations of a flagrant 
nature, amounting to a direct and outright assault on the 
values protected by the rule. The terms are not of course 
mutually exclusive; serious breaches will usually be both 
systematic and gross. Factors which may establish the se-
riousness of a violation would include the intent to violate 
the norm; the scope and number of individual violations; 
and the gravity of their consequences for the victims. 
It must also be borne in mind that some of the peremp-
tory norms in question, most notably the prohibitions of 
aggression and genocide, by their very nature require an 
intentional violation on a large scale.651 

(9) Article 40 does not lay down any procedure for de-
termining whether or not a serious breach has been com-
mitted. It is not the function of the articles to establish 
new institutional procedures for dealing with individual 
cases, whether they arise under chapter III of Part Two or 
otherwise. Moreover, the serious breaches dealt with in 
this chapter are likely to be addressed by the competent 
international organizations, including the Security Coun-
cil and the General Assembly. In the case of aggression, 
the Security Council is given a specific role by the Char-
ter of the United Nations.

Article 41. Particular consequences of a serious breach 
of an obligation under this chapter

1. States shall cooperate to bring to an end through 
lawful means any serious breach within the meaning of 
article �0.

6�0 See the Ireland v. the United Kingdom case (footnote 236 above), 
para. 159; cf., e.g., the procedure established under Economic and 
Social Council resolution 1503 (XLVIII), which requires a “consistent 
pattern of gross and reliably attested violations of human rights”. 

6�1 At its twenty-second session, the Commission proposed the 
following examples as cases denominated as “international crimes”:

“(a) a serious breach of an international obligation of essential 
importance for the maintenance of international peace and security, 
such as that prohibiting aggression;

“(b) a serious breach of an international obligation of essential 
importance for safeguarding the right of self-determination of peo-
ples, such as that prohibiting the establishment or maintenance by 
force of colonial domination;

“(c) a serious breach on a widespread scale of an international 
obligation of essential importance for safeguarding the human be-
ing, such as those prohibiting slavery, genocide and apartheid;

“(d) a serious breach of an international obligation of essential 
importance for the safeguarding and preservation of the human 
environment, such as those prohibiting massive pollution of the 
atmosphere or of the seas.”

Yearbook … 1976, vol. II (Part Two), pp. 95–96.
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2. No State shall recognize as lawful a situation 
created by a serious breach within the meaning of ar-
ticle �0, nor render aid or assistance in maintaining 
that situation.

3. This article is without prejudice to the other 
consequences referred to in this Part and to such fur-
ther consequences that a breach to which this chapter 
applies may entail under international law.

Commentary

(1) Article 41 sets out the particular consequences of 
breaches of the kind and gravity referred to in article 40. It 
consists of three paragraphs. The first two prescribe spe-
cial legal obligations of States faced with the commission 
of “serious breaches” in the sense of article 40, the third 
takes the form of a saving clause.

(2) Pursuant to paragraph 1 of article 41, States are un-
der a positive duty to cooperate in order to bring to an 
end serious breaches in the sense of article 40. Because 
of the diversity of circumstances which could possibly be 
involved, the provision does not prescribe in detail what 
form this cooperation should take. Cooperation could be 
organized in the framework of a competent international 
organization, in particular the United Nations. However, 
paragraph 1 also envisages the possibility of non-institu-
tionalized cooperation.

(3) Neither does paragraph 1 prescribe what measures 
States should take in order to bring to an end serious 
breaches in the sense of article 40. Such cooperation must 
be through lawful means, the choice of which will depend 
on the circumstances of the given situation. It is, howev-
er, made clear that the obligation to cooperate applies to 
States whether or not they are individually affected by the 
serious breach. What is called for in the face of serious 
breaches is a joint and coordinated effort by all States to 
counteract the effects of these breaches. It may be open 
to question whether general international law at present 
prescribes a positive duty of cooperation, and paragraph 1 
in that respect may reflect the progressive development of 
international law. But in fact such cooperation, especially 
in the framework of international organizations, is carried 
out already in response to the gravest breaches of inter-
national law and it is often the only way of providing an 
effective remedy. Paragraph 1 seeks to strengthen existing 
mechanisms of cooperation, on the basis that all States are 
called upon to make an appropriate response to the seri-
ous breaches referred to in article 40.

(4) Pursuant to paragraph 2 of article 41, States are un-
der a duty of abstention, which comprises two obligations, 
first, not to recognize as lawful situations created by seri-
ous breaches in the sense of article 40 and, secondly, not 
to render aid or assistance in maintaining that situation.

(5) The first of these two obligations refers to the ob-
ligation of collective non-recognition by the interna-
tional community as a whole of the legality of situations 
resulting directly from serious breaches in the sense of 

article 40.652 The obligation applies to “situations” created 
by these breaches, such as, for example, attempted acqui-
sition of sovereignty over territory through the denial of 
the right of self-determination of peoples. It not only re-
fers to the formal recognition of these situations, but also 
prohibits acts which would imply such recognition.

(6) The existence of an obligation of non-recognition in 
response to serious breaches of obligations arising under 
peremptory norms already finds support in international 
practice and in decisions of ICJ. The principle that territo-
rial acquisitions brought about by the use of force are not 
valid and must not be recognized found a clear expres-
sion during the Manchurian crisis of 1931–1932, when 
the Secretary of State, Henry Stimson, declared that the 
United States of America—joined by a large majority of 
members of the League of Nations—would not:

admit the legality of any situation de facto nor ... recognize any treaty or 
agreement entered into between those Governments, or agents thereof, 
which may impair the ... sovereignty, the independence or the territorial 
and administrative integrity of the Republic of China, ... [nor] recog-
nize any situation, treaty or agreement which may be brought about by 
means contrary to the covenants and obligations of the Pact of Paris of 
August 27, 1928.6��

The Declaration on Principles of International Law con-
cerning Friendly Relations and Cooperation among States 
in accordance with the Charter of the United Nations af-
firms this principle by stating unequivocally that States 
shall not recognize as legal any acquisition of territory 
brought about by the use of force.654 As ICJ held in Mili-
tary and Paramilitary Activities in and against Nicara-
gua, the unanimous consent of States to this declaration 
“may be understood as an acceptance of the validity of 
the rule or set of rules declared by the resolution by them-
selves”.655

(7) An example of the practice of non-recognition of 
acts in breach of peremptory norms is provided by the 
reaction of the Security Council to the Iraqi invasion 
of Kuwait in 1990. Following the Iraqi declaration of a 
“comprehensive and eternal merger” with Kuwait, the Se-
curity Council, in resolution 662 (1990) of 9 August 1990, 
decided that the annexation had “no legal validity, and is 
considered null and void”, and called upon all States, in-
ternational organizations and specialized agencies not to 
recognize that annexation and to refrain from any action 
or dealing that might be interpreted as a recognition of it, 
whether direct or indirect. In fact, no State recognized the 

6�� This has been described as “an essential legal weapon in the 
fight against grave breaches of the basic rules of international law” 
(C. Tomuschat, “International crimes by States: an endangered 
species?”, International Law: Theory and Practice — Essays in Hon-
our of Eric Suy, K. Wellens, ed. (The Hague, Martinus Nijhoff, 1998), 
p. 253, at p. 259.

6�� Secretary of State’s note to the Chinese and Japanese Govern-
ments, in Hackworth, Digest of International Law (Washington, 
D.C., United States Government Printing Office, 1940), vol. I, p. 334; 
endorsed by Assembly resolutions of 11 March 1932, League of 
Nations Official Journal, March 1932, Special Supplement No. 101, 
p. 87. For a review of earlier practice relating to collective non- 
recognition, see J. Dugard, Recognition and the United Nations 
(Cambridge, Grotius, 1987), pp. 24–27.

6�� General Assembly resolution 2625 (XXV), annex, first 
principle.

6�� Military and Paramilitary Activities in and against Nicaragua 
(see footnote 36 above), at p. 100, para. 188.
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legality of the purported annexation, the effects of which 
were subsequently reversed.

(8) As regards the denial by a State of the right of self-
determination of peoples, the advisory opinion of ICJ in 
the Namibia case is similarly clear in calling for a non-
recognition of the situation.656 The same obligations are 
reflected in the resolutions of the Security Council and 
General Assembly concerning the situation in Rhode-
sia657 and the Bantustans in South Africa.658 These ex-
amples reflect the principle that where a serious breach 
in the sense of article 40 has resulted in a situation that 
might otherwise call for recognition, this has nonetheless 
to be withheld. Collective non-recognition would seem to 
be a prerequisite for any concerted community response 
against such breaches and marks the minimum necessary 
response by States to the serious breaches referred to in 
article 40. 

(9) Under article 41, paragraph 2, no State shall recog-
nize the situation created by the serious breach as lawful. 
This obligation applies to all States, including the respon-
sible State. There have been cases where the responsible 
State has sought to consolidate the situation it has cre-
ated by its own “recognition”. Evidently, the responsible 
State is under an obligation not to recognize or sustain 
the unlawful situation arising from the breach. Similar 
considerations apply even to the injured State: since the 
breach by definition concerns the international commu-
nity as a whole, waiver or recognition induced from the 
injured State by the responsible State cannot preclude the 
international community interest in ensuring a just and 
appropriate settlement. These conclusions are consistent 
with article 30 on cessation and are reinforced by the per-
emptory character of the norms in question.659

(10) The consequences of the obligation of non-recogni-
tion are, however, not unqualified. In the Namibia advi-
sory opinion the Court, despite holding that the illegality 
of the situation was opposable erga omnes and could not 
be recognized as lawful even by States not members of the 
United Nations, said that:

the non-recognition of South Africa’s administration of the Territory 
should not result in depriving the people of Namibia of any advantages 
derived from international cooperation. In particular, while official acts 
performed by the Government of South Africa on behalf of or concern-
ing Namibia after the termination of the Mandate are illegal and invalid, 
this invalidity cannot be extended to those acts, such as, for instance, the 
registration of births, deaths and marriages, the effects of which can be 
ignored only to the detriment of the inhabitants of the Territory.660

6�6 Namibia case (see footnote 176 above), where the Court held that 
“the termination of the Mandate and the declaration of the illegality of 
South Africa’s presence in Namibia are opposable to all States in the 
sense of barring erga omnes the legality of a situation which is main-
tained in violation of international law” (p. 56, para. 126).

6�� Cf. Security Council resolution 216 (1965) of 12 November 
1965. 

6�� See, e.g., General Assembly resolution 31/6 A of 26 October 
1976, endorsed by the Security Council in its resolution 402 (1976) of 
22 December 1976; Assembly resolutions 32/105 N of 14 December 
1977 and 34/93 G of 12 December 1979; see also the statements of 
21 September 1979 and 15 December 1981 issued by the respective 
presidents of the Security Council in reaction to the “creation” of Venda 
and Ciskei (S/13549 and S/14794).

6�9 See also paragraph (7) of the commentary to article 20 and 
paragraph (4) of the commentary to article 45.

660 Namibia case (see footnote 176 above), p. 56, para. 125. 

Both the principle of non-recognition and this qualifica-
tion to it have been applied, for example, by the European 
Court of Human Rights.661

(11) The second obligation contained in paragraph 2 
prohibits States from rendering aid or assistance in 
maintaining the situation created by a serious breach in 
the sense of article 40. This goes beyond the provisions 
dealing with aid or assistance in the commission of an 
internationally wrongful act, which are covered by article 
16. It deals with conduct “after the fact” which assists the 
responsible State in maintaining a situation “opposable to 
all States in the sense of barring erga omnes the legality 
of a situation which is maintained in violation of interna-
tional law”.662 It extends beyond the commission of the 
serious breach itself to the maintenance of the situation 
created by that breach, and it applies whether or not the 
breach itself is a continuing one. As to the elements of 
“aid or assistance”, article 41 is to be read in connection 
with article 16. In particular, the concept of aid or assist-
ance in article 16 presupposes that the State has “knowl-
edge of the circumstances of the internationally wrongful 
act”. There is no need to mention such a requirement in 
article 41, paragraph 2, as it is hardly conceivable that a 
State would not have notice of the commission of a seri-
ous breach by another State.

(12) In some respects, the prohibition contained in para-
graph 2 may be seen as a logical extension of the duty 
of non-recognition. However, it has a separate scope of 
application insofar as actions are concerned which would 
not imply recognition of the situation created by serious 
breaches in the sense of article 40. This separate existence 
is confirmed, for example, in the resolutions of the Secu-
rity Council prohibiting any aid or assistance in maintain-
ing the illegal apartheid regime in South Africa or Portu-
guese colonial rule.663 Just as in the case of the duty of 
non-recognition, these resolutions would seem to express 
a general idea applicable to all situations created by seri-
ous breaches in the sense of article 40.

(13) Pursuant to paragraph 3, article 41 is without 
prejudice to the other consequences elaborated in Part 
Two and to possible further consequences that a serious 
breach in the sense of article 40 may entail. The purpose 
of this paragraph is twofold. First, it makes it clear that 
a serious breach in the sense of article 40 entails the le-
gal consequences stipulated for all breaches in chapters I 
and II of Part Two. Consequently, a serious breach in the 
sense of article 40 gives rise to an obligation, on behalf of 
the responsible State, to cease the wrongful act, to con-
tinue performance and, if appropriate, to give guarantees 
and assurances of non-repetition. By the same token, it 
entails a duty to make reparation in conformity with the 
rules set out in chapter II of this Part. The incidence of 
these obligations will no doubt be affected by the gravity 
of the breach in question, but this is allowed for in the 
actual language of the relevant articles.

661 Loizidou, Merits (see footnote 160 above), p. 2216; Cyprus 
v. Turkey (see footnote 247 above), paras. 89–98.

66� Namibia case (see footnote 176 above), p. 56, para. 126. 
66� See, e.g., Security Council resolutions 218 (1965) of 23 No- 

vember 1965 on the Portuguese colonies, and 418 (1977) of 
4 November 1977 and 569 (1985) of 26 July 1985 on South Africa.
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(14) Secondly, paragraph 3 allows for such further con-
sequences of a serious breach as may be provided for by 
international law. This may be done by the individual pri-
mary rule, as in the case of the prohibition of aggression. 
Paragraph 3 accordingly allows that international law may 
recognize additional legal consequences flowing from the 
commission of a serious breach in the sense of article 40. 
The fact that such further consequences are not expressly 
referred to in chapter III does not prejudice their recogni-
tion in present-day international law, or their further de-
velopment. In addition, paragraph 3 reflects the convic-
tion that the legal regime of serious breaches is itself in 
a state of development. By setting out certain basic legal 
consequences of serious breaches in the sense of article 
40, article 41 does not intend to preclude the future de-
velopment of a more elaborate regime of consequences 
entailed by such breaches.

ParT Three

The ImPlemenTaTIOn Of The InTernaTIOnal 
reSPOnSIBIlITy Of a STaTe

Part Three deals with the implementation of State re-
sponsibility, i.e. with giving effect to the obligations of 
cessation and reparation which arise for a responsible State 
under Part Two by virtue of its commission of an interna-
tionally wrongful act. although State responsibility arises 
under international law independently of its invocation by 
another State, it is still necessary to specify what other 
States faced with a breach of an international obligation 
may do, what action they may take in order to secure the 
performance of the obligations of cessation and repara-
tion on the part of the responsible State. This, sometimes 
referred to as the mise-en-oeuvre of State responsibility, 
is the subject matter of Part Three. Part Three consists of 
two chapters. Chapter I deals with the invocation of State 
responsibility by other States and with certain associated 
questions. Chapter II deals with countermeasures taken in 
order to induce the responsible State to cease the conduct 
in question and to provide reparation.

ChaPTer I

InVOCaTIOn Of The reSPOnSIBIlITy 
Of a STaTe

Commentary

(1) Part One of the articles identifies the internationally 
wrongful act of a State generally in terms of the breach 
of any international obligation of that State. Part Two de-
fines the consequences of internationally wrongful acts in 
the field of responsibility as obligations of the responsi-
ble State, not as rights of any other State, person or entity. 
Part Three is concerned with the implementation of State 
responsibility, i.e. with the entitlement of other States to 
invoke the international responsibility of the responsible 

State and with certain modalities of such invocation. The 
rights that other persons or entities may have arising from 
a breach of an international obligation are preserved by 
article 33, paragraph 2.

(2) Central to the invocation of responsibility is the con-
cept of the injured State. This is the State whose individ-
ual right has been denied or impaired by the internation-
ally wrongful act or which has otherwise been particu-
larly affected by that act. This concept is introduced in ar- 
ticle 42 and various consequences are drawn from it in 
other articles of this chapter. In keeping with the broad 
range of international obligations covered by the articles, 
it is necessary to recognize that a broader range of States 
may have a legal interest in invoking responsibility and 
ensuring compliance with the obligation in question. In-
deed, in certain situations, all States may have such an 
interest, even though none of them is individually or 
specially affected by the breach.664 This possibility is rec-
ognized in article 48. articles 42 and 48 are couched in 
terms of the entitlement of States to invoke the respon-
sibility of another State. They seek to avoid problems 
arising from the use of possibly misleading terms such 
as “direct” versus “indirect” injury or “objective” versus 
“subjective” rights.

(3) although article 42 is drafted in the singular (“an 
injured State”), more than one State may be injured by 
an internationally wrongful act and be entitled to invoke 
responsibility as an injured State. This is made clear by 
article 46. nor are articles 42 and 48 mutually exclusive. 
Situations may well arise in which one State is “injured” 
in the sense of article 42, and other States are entitled to 
invoke responsibility under article 48. 

(4) Chapter I also deals with a number of related ques-
tions: the requirement of notice if a State wishes to invoke 
the responsibility of another (art. 43), certain aspects of 
the admissibility of claims (art. 44), loss of the right to in-
voke responsibility (art. 45), and cases where the respon-
sibility of more than one State may be invoked in relation 
to the same internationally wrongful act (art. 47). 

(5) reference must also be made to article 55, which 
makes clear the residual character of the articles. In addition 
to giving rise to international obligations for States, special 
rules may also determine which other State or States are 
entitled to invoke the international responsibility arising 
from their breach, and what remedies they may seek. This 
was true, for example, of article 396 of the Treaty of Ver-
sailles, which was the subject of the decision in the S.S. 
“Wimbledon” case.665 It is also true of article 33 of the 
european Convention on human rights. It will be a matter 
of interpretation in each case whether such provisions are 
intended to be exclusive, i.e. to apply as a lex specialis. 

66� Cf. the statement by ICJ that “all States can be held to have a legal 
interest” as concerns breaches of obligations erga omnes, Barcelona 
Traction (footnote 25 above), p. 32, para. 33, cited in paragraph (2) of 
the commentary to chapter III of Part Two.

66� four States there invoked the responsibility of Germany, at least 
one of which, Japan, had no specific interest in the voyage of the S.S. 
“Wimbledon” (see footnote 34 above). 

HP EXHIBIT 339

2828



 State responsibility 11�

Article 42. Invocation of responsibility 
by an injured State

A State is entitled as an injured State to invoke 
the responsibility of another State if the obligation 
breached is owed to:

(a) that State individually; or 

(b) a group of States including that State, or the 
international community as a whole, and the breach 
of the obligation:

 i(i) specially affects that State; or 

 (ii)  is of such a character as radically to change 
the position of all the other States to which 
the obligation is owed with respect to the 
further performance of the obligation.

Commentary

(1) Article 42 provides that the implementation of State 
responsibility is in the first place an entitlement of the 
“injured State”. It defines this term in a relatively narrow 
way, drawing a distinction between injury to an individual 
State or possibly a small number of States and the legal 
interests of several or all States in certain obligations es-
tablished in the collective interest. The latter are dealt with 
in article 48.

(2) This chapter is expressed in terms of the invocation 
by a State of the responsibility of another State. For this 
purpose, invocation should be understood as taking meas-
ures of a relatively formal character, for example, the rais-
ing or presentation of a claim against another State or the 
commencement of proceedings before an international 
court or tribunal. A State does not invoke the responsibil-
ity of another State merely because it criticizes that State 
for a breach and calls for observance of the obligation, 
or even reserves its rights or protests. For the purpose of 
these articles, protest as such is not an invocation of re-
sponsibility; it has a variety of forms and purposes and is 
not limited to cases involving State responsibility. There 
is in general no requirement that a State which wishes to 
protest against a breach of international law by another 
State or remind it of its international responsibilities in 
respect of a treaty or other obligation by which they are 
both bound should establish any specific title or interest to 
do so. Such informal diplomatic contacts do not amount 
to the invocation of responsibility unless and until they 
involve specific claims by the State concerned, such as for 
compensation for a breach affecting it, or specific action 
such as the filing of an application before a competent in-
ternational tribunal,666 or even the taking of countermeas-
ures. In order to take such steps, i.e. to invoke respon-
sibility in the sense of the articles, some more specific 
entitlement is needed. In particular, for a State to invoke 
responsibility on its own account it should have a specific 
right to do so, e.g. a right of action specifically conferred 

666 An analogous distinction is drawn by article 27, paragraph 2, 
of the Convention on the Settlement of Investment Disputes between 
States and Nationals of other States, which distinguishes between the 
bringing of an international claim in the field of diplomatic protection 
and “informal diplomatic exchanges for the sole purpose of facilitating 
a settlement of the dispute”. 

by a treaty,667 or it must be considered an injured State. 
The purpose of article 42 is to define this latter category.

(3) A State which is injured in the sense of article 42 is 
entitled to resort to all means of redress contemplated in 
the articles. It can invoke the appropriate responsibility 
pursuant to Part Two. It may also—as is clear from the 
opening phrase of article 49—resort to countermeasures 
in accordance with the rules laid down in chapter II of 
this Part. The situation of an injured State should be dis-
tinguished from that of any other State which may be en-
titled to invoke responsibility, e.g. under article 48 which 
deals with the entitlement to invoke responsibility in some 
shared general interest. This distinction is clarified by the 
opening phrase of article 42, “A State is entitled as an 
injured State to invoke the responsibility”.

(4) The definition in article 42 is closely modelled on 
article 60 of the 1969 Vienna Convention, although the 
scope and purpose of the two provisions are different. Ar-
ticle 42 is concerned with any breach of an international 
obligation of whatever character, whereas article 60 is 
concerned with breach of treaties. Moreover, article 60 is 
concerned exclusively with the right of a State party to a 
treaty to invoke a material breach of that treaty by another 
party as grounds for its suspension or termination. It is not 
concerned with the question of responsibility for breach 
of the treaty.668 This is why article 60 is restricted to “ma-
terial” breaches of treaties. Only a material breach justi-
fies termination or suspension of the treaty, whereas in the 
context of State responsibility any breach of a treaty gives 
rise to responsibility irrespective of its gravity. Despite 
these differences, the analogy with article 60 is justified. 
Article 60 seeks to identify the States parties to a treaty 
which are entitled to respond individually and in their own 
right to a material breach by terminating or suspending it. 
In the case of a bilateral treaty, the right can only be that of 
the other State party, but in the case of a multilateral treaty 
article 60, paragraph 2, does not allow every other State 
to terminate or suspend the treaty for material breach. The 
other State must be specially affected by the breach, or at 
least individually affected in that the breach necessarily 
undermines or destroys the basis for its own further per-
formance of the treaty.

(5) In parallel with the cases envisaged in article 60 of 
the 1969 Vienna Convention, three cases are identified in 
article 42. In the first case, in order to invoke the responsi-
bility of another State as an injured State, a State must have 
an individual right to the performance of an obligation, in 
the way that a State party to a bilateral treaty has vis-à-vis 
the other State party (subparagraph (a)). Secondly, a State 
may be specially affected by the breach of an obligation 
to which it is a party, even though it cannot be said that 
the obligation is owed to it individually (subparagraph (b) 
(i)). Thirdly, it may be the case that performance of the 
obligation by the responsible State is a necessary condi-
tion of its performance by all the other States (subpara-
graph (b) (ii)); this is the so-called “integral” or “inter- 

66� In relation to article 42, such a treaty right could be considered a 
lex specialis: see article 55 and commentary.

66� Cf. the 1969 Vienna Convention, art. 73.
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dependent” obligation.669 In each of these cases, the pos-
sible suspension or termination of the obligation or of its 
performance by the injured State may be of little value to 
it as a remedy. Its primary interest may be in the restora-
tion of the legal relationship by cessation and reparation.

(6) Pursuant to subparagraph (a) of article 42, a State is 
“injured” if the obligation breached was owed to it individ-
ually. The expression “individually” indicates that in the 
circumstances, performance of the obligation was owed 
to that State. This will necessarily be true of an obliga-
tion arising under a bilateral treaty between the two States 
parties to it, but it will also be true in other cases, e.g. of 
a unilateral commitment made by one State to another. It 
may be the case under a rule of general international law: 
thus, for example, rules concerning the non-navigational 
uses of an international river which may give rise to indi-
vidual obligations as between one riparian State and an-
other. Or it may be true under a multilateral treaty where 
particular performance is incumbent under the treaty as 
between one State party and another. For example, the 
obligation of the receiving State under article 22 of the 
Vienna Convention on Diplomatic Relations to protect the 
premises of a mission is owed to the sending State. Such 
cases are to be contrasted with situations where perform-
ance of the obligation is owed generally to the parties to 
the treaty at the same time and is not differentiated or in-
dividualized. It will be a matter for the interpretation and 
application of the primary rule to determine into which of 
the categories an obligation comes. The following discus-
sion is illustrative only.

(7) An obvious example of cases coming within the 
scope of subparagraph (a) is a bilateral treaty relation-
ship. If one State violates an obligation the performance 
of which is owed specifically to another State, the latter is 
an “injured State” in the sense of article 42. Other exam-
ples include binding unilateral acts by which one State as-
sumes an obligation vis-à-vis another State; or the case of 
a treaty establishing obligations owed to a third State not 
party to the treaty.670 If it is established that the benefici-
aries of the promise or the stipulation in favour of a third 
State were intended to acquire actual rights to perform-
ance of the obligation in question, they will be injured 
by its breach. Another example is a binding judgement 
of an international court or tribunal imposing obligations 
on one State party to the litigation for the benefit of the 
other party.671

(8) In addition, subparagraph (a) is intended to cover 
cases where the performance of an obligation under a 
multilateral treaty or customary international law is owed 
to one particular State. The scope of subparagraph (a) 
in this respect is different from that of article 60, para- 
graph 1, of the 1969 Vienna Convention, which relies on 
the formal criterion of bilateral as compared with multilat-

669 The notion of “integral” obligations was developed by Fitzmau-
rice as Special Rapporteur on the Law of Treaties: see Yearbook … 
1957, vol. II, p. 54. The term has sometimes given rise to confusion, 
being used to refer to human rights or environmental obligations which 
are not owed on an “all or nothing” basis. The term “interdependent 
obligations” may be more appropriate. 

6�0 Cf. the 1969 Vienna Convention, art. 36.
6�1 See, e.g., Article 59 of the Statute of ICJ.

eral treaties. But although a multilateral treaty will char-
acteristically establish a framework of rules applicable to 
all the States parties, in certain cases its performance in a 
given situation involves a relationship of a bilateral char-
acter between two parties. Multilateral treaties of this kind 
have often been referred to as giving rise to “ ‘bundles’ of 
bilateral relations”.672

(9) The identification of one particular State as injured 
by a breach of an obligation under the Vienna Convention 
on Diplomatic Relations does not exclude that all States 
parties may have an interest of a general character in com-
pliance with international law and in the continuation of 
international institutions and arrangements which have 
been built up over the years. In the United States Diplo-
matic and Consular Staff in Tehran case, after referring to 
the “fundamentally unlawful character” of the Islamic Re-
public of Iran’s conduct in participating in the detention of 
the diplomatic and consular personnel, the Court drew: 

the attention of the entire international community, of which Iran itself 
has been a member since time immemorial, to the irreparable harm that 
may be caused by events of the kind now before the Court. Such events 
cannot fail to undermine the edifice of law carefully constructed by 
mankind over a period of centuries, the maintenance of which is vital 
for the security and well-being of the complex international community 
of the present day, to which it is more essential than ever that the rules 
developed to ensure the ordered progress of relations between its mem-
bers should be constantly and scrupulously respected.6�� 

(10) Although discussion of multilateral obligations 
has generally focused on those arising under multilateral 
treaties, similar considerations apply to obligations under 
rules of customary international law. For example, the 
rules of general international law governing the diplomat-
ic or consular relations between States establish bilateral 
relations between particular receiving and sending States, 
and violations of these obligations by a particular receiv-
ing State injure the sending State to which performance 
was owed in the specific case. 

(11) Subparagraph (b) deals with injury arising from 
violations of collective obligations, i.e. obligations that 
apply between more than two States and whose perform-
ance in the given case is not owed to one State individ-
ually, but to a group of States or even the international 
community as a whole. The violation of these obligations 
only injures any particular State if additional requirements 
are met. In using the expression “group of States”, article 
42, subparagraph (b), does not imply that the group has 
any separate existence or that it has separate legal person-
ality. Rather, the term is intended to refer to a group of 
States, consisting of all or a considerable number of States 
in the world or in a given region, which have combined 
to achieve some collective purpose and which may be 

6�� See, e.g., K. Sachariew, “State responsibility for multilateral 
treaty violations: identifying the ‘injured State’ and its legal status”, 
Netherlands International Law Review, vol. 35, No. 3 (1988), p. 273, 
at pp. 277–278; B. Simma, “Bilateralism and community interest in the 
law of State responsibility”, International Law at a Time of Perplex-
ity: Essays in Honour of Shabtai Rosenne, Y. Dinstein, ed. (Dordrecht, 
Martinus Nijhoff, 1989), p. 821, at p. 823; C. Annacker, “The legal 
régime of erga omnes obligations in international law”, Austrian 
Journal of Public and International Law, vol. 46, No. 2 (1994), p. 131, 
at p. 136; and D. N. Hutchinson, “Solidarity and breaches of multilat-
eral treaties”, BYBIL, 1988, vol. 59, p. 151, at pp. 154–155.

6�� United States Diplomatic and Consular Staff in Tehran (see foot-
note 59 above), pp. 41–43, paras. 89 and 92.
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considered for that purpose as making up a community of 
States of a functional character. 

(12) Subparagraph (b) (i) stipulates that a State is in-
jured if it is “specially affected” by the violation of a col-
lective obligation. The term “specially affected” is taken 
from article 60, paragraph (2) (b), of the 1969 Vienna 
Convention. Even in cases where the legal effects of an 
internationally wrongful act extend by implication to the 
whole group of States bound by the obligation or to the 
international community as a whole, the wrongful act may 
have particular adverse effects on one State or on a small 
number of States. For example a case of pollution of the 
high seas in breach of article 194 of the United Nations 
Convention on the Law of the Sea may particularly im-
pact on one or several States whose beaches may be pol-
luted by toxic residues or whose coastal fisheries may be 
closed. In that case, independently of any general interest 
of the States parties to the Convention in the preservation 
of the marine environment, those coastal States parties 
should be considered as injured by the breach. Like arti-
cle 60, paragraph (2) (b), of the 1969 Vienna Convention, 
subparagraph (b) (i) does not define the nature or extent 
of the special impact that a State must have sustained in 
order to be considered “injured”. This will have to be as-
sessed on a case-by-case basis, having regard to the object 
and purpose of the primary obligation breached and the 
facts of each case. For a State to be considered injured, 
it must be affected by the breach in a way which distin-
guishes it from the generality of other States to which the 
obligation is owed. 

(13) In contrast, subparagraph (b) (ii) deals with a spe-
cial category of obligations, the breach of which must be 
considered as affecting per se every other State to which 
the obligation is owed. Article 60, paragraph 2 (c), of the 
1969 Vienna Convention recognizes an analogous cat-
egory of treaties, viz. those “of such a character that a 
material breach of its provisions by one party radically 
changes the position of every party with respect to the 
further performance of its obligations”. Examples include 
a disarmament treaty,674 a nuclear-free zone treaty, or any 
other treaty where each party’s performance is effectively 
conditioned upon and requires the performance of each 
of the others. Under article 60, paragraph 2 (c), any State 
party to such a treaty may terminate or suspend it in its 
relations not merely with the responsible State but gener-
ally in its relations with all the other parties.

(14) Essentially, the same considerations apply to obli-
gations of this character for the purposes of State respon-
sibility. The other States parties may have no interest in 
the termination or suspension of such obligations as dis-
tinct from continued performance, and they must all be 
considered as individually entitled to react to a breach. 
This is so whether or not any one of them is particularly 
affected; indeed they may all be equally affected, and none 
may have suffered quantifiable damage for the purposes 
of article 36. They may nonetheless have a strong interest 
in cessation and in other aspects of reparation, in particu-
lar restitution. For example, if one State party to the Ant-

6�� The example given in the commentary of the Commission to what 
became article 60: Yearbook … 1966, vol. II, p. 255, document A/6309/
Rev.1, para. (8). 

arctic Treaty claims sovereignty over an unclaimed area 
of Antarctica contrary to article 4 of that Treaty, the other 
States parties should be considered as injured thereby and 
as entitled to seek cessation, restitution (in the form of the 
annulment of the claim) and assurances of non-repetition 
in accordance with Part Two.

(15) The articles deal with obligations arising under in-
ternational law from whatever source and are not confined 
to treaty obligations. In practice, interdependent obliga-
tions covered by subparagraph (b) (ii) will usually arise 
under treaties establishing particular regimes. Even under 
such treaties it may not be the case that just any breach of 
the obligation has the effect of undermining the perform-
ance of all the other States involved, and it is desirable that 
this subparagraph be narrow in its scope. Accordingly, a 
State is only considered injured under subparagraph (b) 
(ii) if the breach is of such a character as radically to af-
fect the enjoyment of the rights or the performance of the 
obligations of all the other States to which the obligation 
is owed.

Article 43. Notice of claim by an injured State

1. An injured State which invokes the responsibil-
ity of another State shall give notice of its claim to that 
State.

2. The injured State may specify in particular:

(a) the conduct that the responsible State should 
take in order to cease the wrongful act, if it is continu-
ing;

(b) what form reparation should take in accord-
ance with the provisions of  Part Two.

Commentary

(1) Article 43 concerns the modalities to be observed by 
an injured State in invoking the responsibility of another 
State. The article applies to the injured State as defined in 
article 42, but States invoking responsibility under article 
48 must also comply with its requirements.675

(2) Although State responsibility arises by operation of 
law on the commission of an internationally wrongful act 
by a State, in practice it is necessary for an injured State 
and/or other interested State(s) to respond, if they wish to 
seek cessation or reparation. Responses can take a variety 
of forms, from an unofficial and confidential reminder 
of the need to fulfil the obligation through formal pro-
test, consultations, etc. Moreover, the failure of an injured 
State which has notice of a breach to respond may have le-
gal consequences, including even the eventual loss of the 
right to invoke responsibility by waiver or acquiescence: 
this is dealt with in article 45.

(3) Article 43 requires an injured State which wishes to 
invoke the responsibility of another State to give notice of 
its claim to that State. It is analogous to article 65 of the 
1969 Vienna Convention. Notice under article 43 need not 

6�� See article 48, paragraph (3), and commentary.
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be in writing, nor is it a condition for the operation of the 
obligation to provide reparation. Moreover, the require-
ment of notification of the claim does not imply that the 
normal consequence of the non-performance of an inter-
national obligation is the lodging of a statement of claim. 
Nonetheless, an injured or interested State is entitled to 
respond to the breach and the first step should be to call 
the attention of the responsible State to the situation, and 
to call on it to take appropriate steps to cease the breach 
and to provide redress.

(4) It is not the function of the articles to specify in de-
tail the form which an invocation of responsibility should 
take. In practice, claims of responsibility are raised at dif-
ferent levels of government, depending on their serious-
ness and on the general relations between the States con-
cerned. In the Certain Phosphate Lands in Nauru case, 
Australia argued that Nauru’s claim was inadmissible 
because it had “not been submitted within a reasonable 
time”.676 The Court referred to the fact that the claim had 
been raised, and not settled, prior to Nauru’s independence 
in 1968, and to press reports that the claim had been men-
tioned by the new President of Nauru in his independence 
day speech, as well as, inferentially, in subsequent cor-
respondence and discussions with Australian Ministers. 
However, the Court also noted that:

It was only on 6 October 1983 that the President of Nauru wrote to 
the Prime Minister of Australia requesting him to “seek a sympathetic 
reconsideration of Nauru’s position”. 6��

The Court summarized the communications between the 
parties as follows:

The Court … takes note of the fact that Nauru was officially informed, 
at the latest by letter of 4 February 1969, of the position of Australia on 
the subject of rehabilitation of the phosphate lands worked out before 
1 July 1967. Nauru took issue with that position in writing only on 
6 October 1983. In the meantime, however, as stated by Nauru and 
not contradicted by Australia, the question had on two occasions been 
raised by the President of Nauru with the competent Australian authori-
ties. The Court considers that, given the nature of relations between 
Australia and Nauru, as well as the steps thus taken, Nauru’s Applica-
tion was not rendered inadmissible by passage of time. 6��

In the circumstances, it was sufficient that the respondent 
State was aware of the claim as a result of communications 
from the claimant, even if the evidence of those communi-
cations took the form of press reports of speeches or meet-
ings rather than of formal diplomatic correspondence. 

(5) When giving notice of a claim, an injured or inter-
ested State will normally specify what conduct in its view 
is required of the responsible State by way of cessation of 
any continuing wrongful act, and what form any repara-
tion should take. Thus, paragraph 2 (a) provides that the 
injured State may indicate to the responsible State what 
should be done in order to cease the wrongful act, if it is 
continuing. This indication is not, as such, binding on the 
responsible State. The injured State can only require the 
responsible State to comply with its obligations, and the 
legal consequences of an internationally wrongful act are 
not for the injured State to stipulate or define. But it may 
be helpful to the responsible State to know what would 

6�6 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 253, para. 31. 

6�� Ibid., p. 254, para. 35. 
6�� Ibid., pp. 254–255, para. 36. 

satisfy the injured State; this may facilitate the resolution 
of the dispute.

(6) Paragraph 2 (b) deals with the question of the elec-
tion of the form of reparation by the injured State. In gen-
eral, an injured State is entitled to elect as between the 
available forms of reparation. Thus, it may prefer com-
pensation to the possibility of restitution, as Germany did 
in the Factory at Chorzów case,679 or as Finland eventual-
ly chose to do in its settlement of the Passage through the 
Great Belt case.680 Or it may content itself with declara-
tory relief, generally or in relation to a particular aspect 
of its claim. On the other hand, there are cases where a 
State may not, as it were, pocket compensation and walk 
away from an unresolved situation, for example one in-
volving the life or liberty of individuals or the entitlement 
of a people to their territory or to self-determination. In 
particular, insofar as there are continuing obligations the 
performance of which are not simply matters for the two 
States concerned, those States may not be able to resolve 
the situation by a settlement, just as an injured State may 
not be able on its own to absolve the responsible State 
from its continuing obligations to a larger group of States 
or to the international community as a whole.

(7) In the light of these limitations on the capacity of the 
injured State to elect the preferred form of reparation, arti-
cle 43 does not set forth the right of election in an absolute 
form. Instead, it provides guidance to an injured State as 
to what sort of information it may include in its notifica-
tion of the claim or in subsequent communications.

Article 44. Admissibility of claims

The responsibility of a State may not be invoked if:

(a) the claim is not brought in accordance with any 
applicable rule relating to the nationality of claims;

(b) the claim is one to which the rule of exhaustion 
of local remedies applies and any available and effec-
tive local remedy has not been exhausted.

Commentary

(1) The present articles are not concerned with ques-
tions of the jurisdiction of international courts and tribu-
nals, or in general with the conditions for the admissibility 
of cases brought before such courts or tribunals. Rather, 
they define the conditions for establishing the interna-
tional responsibility of a State and for the invocation of 

6�9 As PCIJ noted in the Factory at Chorzów, Jurisdiction (see foot-
note 34 above), by that stage of the dispute, Germany was no longer 
seeking on behalf of the German companies concerned the return of the 
factory in question or of its contents (p. 17).

6�0 In the Passage through the Great Belt (Finland v. Denmark), 
Provisional Measures, Order of 29 July 1991, I.C.J. Reports 1991, 
p. 12, ICJ did not accept Denmark’s argument as to the impossibility 
of restitution if, on the merits, it was found that the construction of the 
bridge across the Great Belt would result in a violation of Denmark’s 
international obligations. For the terms of the eventual settlement, see 
M. Koskenniemi, “L’affaire du passage par le Grand-Belt”, Annuaire 
français de droit international, vol. 38 (1992), p. 905, at p. 940.
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that responsibility by another State or States. Thus, it is 
not the function of the articles to deal with such questions 
as the requirement for exhausting other means of peace-
ful settlement before commencing proceedings, or such 
doctrines as litispendence or election as they may affect 
the jurisdiction of one international tribunal vis-à-vis an-
other.681 By contrast, certain questions which would be 
classified as questions of admissibility when raised before 
an international court are of a more fundamental charac-
ter. They are conditions for invoking the responsibility of 
a State in the first place. Two such matters are dealt with 
in article 44: the requirements of nationality of claims and 
exhaustion of local remedies.

(2) Subparagraph (a) provides that the responsibility of 
a State may not be invoked other than in accordance with 
any applicable rule relating to the nationality of claims. 
As PCIJ said in the Mavrommatis Palestine Concessions 
case:

It is an elementary principle of international law that a State is entitled 
to protect its subjects, when injured by acts contrary to international 
law committed by another State, from whom they have been unable to 
obtain satisfaction through the ordinary channels.6�� 

Subparagraph (a) does not attempt a detailed elaboration 
of the nationality of claims rule or of the exceptions to 
it. Rather, it makes it clear that the nationality of claims 
rule is not only relevant to questions of jurisdiction or the 
admissibility of claims before judicial bodies, but is also 
a general condition for the invocation of responsibility in 
those cases where it is applicable.683

(3) Subparagraph (b) provides that when the claim is 
one to which the rule of exhaustion of local remedies ap-
plies, the claim is inadmissible if any available and effec-
tive local remedy has not been exhausted. The paragraph 
is formulated in general terms in order to cover any case 
to which the exhaustion of local remedies rule applies, 
whether under treaty or general international law, and in 
spheres not necessarily limited to diplomatic protection.

(4) The local remedies rule was described by a Chamber 
of the Court in the ELSI case as “an important principle of 
customary international law”.684 In the context of a claim 

6�1 For discussion of the range of considerations affecting jurisdic-
tion and admissibility of international claims before courts, see G. 
Abi-Saab, Les exceptions préliminaires dans la procédure de la Cour 
internationale (Paris, Pedone, 1967); Sir Gerald Fitzmaurice, The 
Law and Procedure of the International Court of Justice (Cambridge, 
Grotius, 1986), vol. 2, pp. 427–575; and S. Rosenne, The Law and 
Practice of the International Court, 1920–1996, 3rd ed. (The Hague, 
Martinus Nijhoff, 1997), vol. II, Jurisdiction.

6�� Mavrommatis (see footnote 236 above), p. 12.
6�� Questions of nationality of claims will be dealt with in detail in 

the work of the Commission on diplomatic protection. See first report 
of the Special Rapporteur for the topic “Diplomatic protection” in 
Yearbook … 2000, vol. II (Part One), document A/CN.4/506 and 
Add.1.

6�� ELSI (see footnote 85 above), p. 42, para. 50. See also Interhan-
del, Preliminary Objections, I.C.J. Reports 1959, p. 6, at p. 27. On the 
exhaustion of local remedies rule generally, see, e.g., C. F. Amerasing-
he, Local Remedies in International Law (Cambridge, Grotius, 1990); 
J. Chappez, La règle de l’épuisement des voies de recours internes 
(Paris, Pedone, 1972); K. Doehring, “Local remedies, exhaustion of ”, 
Encyclopedia of Public International Law, R. Bernhardt, ed. (footnote 
409 above), vol. 3, pp. 238–242; and G. Perrin, “La naissance de la re-
sponsabilité internationale et l’épuisement des voies de recours internes 

brought on behalf of a corporation of the claimant State, 
the Chamber defined the rule succinctly in the following 
terms:

for an international claim [sc. on behalf of individual nationals or cor-
porations] to be admissible, it is sufficient if the essence of the claim 
has been brought before the competent tribunals and pursued as far as 
permitted by local law and procedures, and without success.685

The Chamber thus treated the exhaustion of local rem-
edies as being distinct, in principle, from “the merits of 
the case”.686

(5) Only those local remedies which are “available and 
effective” have to be exhausted before invoking the re-
sponsibility of a State. The mere existence on paper of 
remedies under the internal law of a State does not im-
pose a requirement to make use of those remedies in 
every case. In particular, there is no requirement to use a 
remedy which offers no possibility of redressing the situ-
ation, for instance, where it is clear from the outset that 
the law which the local court would have to apply can lead 
only to the rejection of any appeal. Beyond this, article 
44, subparagraph (b), does not attempt to spell out com-
prehensively the scope and content of the exhaustion of 
local remedies rule, leaving this to the applicable rules of 
international law.687

Article 45. Loss of the right to invoke responsibility

The responsibility of a State may not be invoked if:

(a) the injured State has validly waived the claim;

(b) the injured State is to be considered as having, 
by reason of its conduct, validly acquiesced in the lapse 
of the claim.

Commentary

(1) Article 45 is analogous to article 45 of the 1969 Vi-
enna Convention concerning loss of the right to invoke a 
ground for invalidating or terminating a treaty. The article 
deals with two situations in which the right of an injured 
State or other States concerned to invoke the responsibili-
ty of a wrongdoing State may be lost: waiver and acquies-
cence in the lapse of the claim. In this regard, the position 
of an injured State as referred to in article 42 and other 
States concerned with a breach needs to be distinguished. 
A valid waiver or settlement of the responsibility dispute 

dans le projet d’articles de la Commission du droit international”, 
Festschrift für Rudolf Bindschedler (Bern, Stämpfli, 1980), p. 271. 
On the exhaustion of local remedies rule in relation to violations of 
human rights obligations, see, e.g., A. A. Cançado Trindade, The Ap-
plication of the Rule of Exhaustion of Local Remedies in International 
Law: Its Rationale in the International Protection of Individual Rights 
(Cambridge University Press, 1983); and E. Wyler, L’illicite et la condi-
tion des personnes privées (Paris, Pedone, 1995), pp. 65–89.

6�� ELSI (see footnote 85 above), p. 46, para. 59.
6�6 Ibid., p. 48, para. 63.
6�� The topic will be dealt with in detail in the work of the Commis-

sion on diplomatic protection. See second report of the Special Rappor-
teur on diplomatic protection in Yearbook … 2001, vol. II (Part One), 
document A/CN.4/514.
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between the responsible State and the injured State, or, 
if there is more than one, all the injured States, may pre-
clude any claim for reparation. Positions taken by indi-
vidual States referred to in article 48 will not have such 
an effect. 

(2) Subparagraph (a) deals with the case where an in-
jured State has waived either the breach itself, or its conse-
quences in terms of responsibility. This is a manifestation 
of the general principle of consent in relation to rights or 
obligations within the dispensation of a particular State. 

(3) In some cases, the waiver may apply only to one as-
pect of the legal relationship between the injured State and 
the responsible State. For example, in the Russian Indem-
nity case, the Russian embassy had repeatedly demanded 
from Turkey a certain sum corresponding to the capital 
amount of a loan, without any reference to interest or 
damages for delay. Turkey having paid the sum demanded, 
the tribunal held that this conduct amounted to the aban-
donment of any other claim arising from the loan.688

(4) A waiver is only effective if it is validly given. As 
with other manifestations of State consent, questions of 
validity can arise with respect to a waiver, for example, 
possible coercion of the State or its representative, or a 
material error as to the facts of the matter, arising perhaps 
from a misrepresentation of those facts by the responsible 
State. The use of the term “valid waiver” is intended to 
leave to the general law the question of what amounts to 
a valid waiver in the circumstances.689 Of particular sig-
nificance in this respect is the question of consent given 
by an injured State following a breach of an obligation 
arising from a peremptory norm of general international 
law, especially one to which article 40 applies. Since such 
a breach engages the interest of the international commu-
nity as a whole, even the consent or acquiescence of the 
injured State does not preclude that interest from being 
expressed in order to ensure a settlement in conformity 
with international law.

(5) Although it may be possible to infer a waiver from 
the conduct of the States concerned or from a unilateral 
statement, the conduct or statement must be unequivocal. 
In the Certain Phosphate Lands in Nauru case, it was 
argued that the Nauruan authorities before independence 
had waived the rehabilitation claim by concluding an 
agreement relating to the future of the phosphate industry 
as well as by statements made at the time of independ-
ence. As to the former, the record of negotiations showed 
that the question of waiving the rehabilitation claim had 
been raised and not accepted, and the Agreement itself 
was silent on the point. As to the latter, the relevant state-
ments were unclear and equivocal. The Court held there 
had been no waiver, since the conduct in question “did 
not at any time effect a clear and unequivocal waiver of 
their claims”.690  In particular, the statements relied on 
“[n]otwithstanding some ambiguity in the wording … 
did not imply any departure from the point of view ex-

6�� Russian Indemnity (see footnote 354 above), p. 446.
6�9 Cf. the position with respect to valid consent under article 20: see 

paragraphs (4) to (8) of the commentary to article 20.
690 Certain Phosphate Lands in Nauru, Preliminary Objections (see 

footnote 230 above), p. 247, para. 13.

pressed clearly and repeatedly by the representatives of 
the Nauruan people before various organs of the United 
Nations”.691

(6) Just as it may explicitly waive the right to invoke 
responsibility, so an injured State may acquiesce in the 
loss of that right. Subparagraph (b) deals with the case 
where an injured State is to be considered as having, by 
reason of its conduct, validly acquiesced in the lapse of 
the claim. The article emphasizes conduct of the State, 
which could include, where applicable, unreasonable de-
lay, as the determining criterion for the lapse of the claim. 
Mere lapse of time without a claim being resolved is not, 
as such, enough to amount to acquiescence, in particular 
where the injured State does everything it can reasonably 
do to maintain its claim.

(7) The principle that a State may by acquiescence lose 
its right to invoke responsibility was endorsed by ICJ in 
the Certain Phosphate Lands in Nauru case, in the fol-
lowing passage:

The Court recognizes that, even in the absence of any applicable treaty 
provision, delay on the part of a claimant State may render an applica-
tion inadmissible. It notes, however, that international law does not lay 
down any specific time limit in that regard. It is therefore for the Court 
to determine in the light of the circumstances of each case whether the 
passage of time renders an application inadmissible.69� 

In the LaGrand case, the Court held the German appli-
cation admissible even though Germany had taken legal 
action some years after the breach had become known 
to it.693

(8) One concern of the rules relating to delay is that ad-
ditional difficulties may be caused to the respondent State 
due to the lapse of time, e.g. as concerns the collection 
and presentation of evidence. Thus, in the Stevenson case 
and the Gentini case, considerations of procedural fairness 
to the respondent State were advanced.694 In contrast, the 
plea of delay has been rejected if, in the circumstances of 
a case, the respondent State could not establish the exist-
ence of any prejudice on its part, as where it has always 
had notice of the claim and was in a position to collect and 
preserve evidence relating to it.695

(9) Moreover, contrary to what may be suggested by 
the expression “delay”, international courts have not en-
gaged simply in measuring the lapse of time and applying 
clear-cut time limits. No generally accepted time limit, 

691 Ibid., p. 250, para. 20.
69� Ibid., pp. 253–254, para. 32. The Court went on to hold that, 

in the circumstances of the case and having regard to the history of 
the matter, Nauru’s application was not inadmissible on this ground 
(para. 36). It reserved for the merits any question of prejudice to the 
respondent State by reason of the delay. See further paragraph (8) of the 
commentary to article 13. 

69� LaGrand, Provisional Measures (see footnote 91 above) 
and LaGrand, Judgment (see footnote 119 above), at pp. 486–487, 
paras. 53–57.

69� See Stevenson, UNRIAA, vol. IX (Sales No. 59.V.5), p. 385 
(1903); and Gentini, ibid., vol. X (Sales No. 60.V.4), p. 551 (1903).

69� See, e.g., Tagliaferro, UNRIAA, vol. X (Sales No. 60.V.4), 
p. 592, at p. 593 (1903); see also the actual decision in Stevenson 
(footnote 694 above), pp. 386–387.
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expressed in terms of years, has been laid down.696 The 
Swiss Federal Department in 1970 suggested a period 
of 20 to 30 years since the coming into existence of the 
claim.697 Others have stated that the requirements were 
more exacting for contractual claims than for non-con-
tractual claims.698 None of the attempts to establish any 
precise or finite time limit for international claims in gen-
eral has achieved acceptance.699 It would be very difficult 
to establish any single limit, given the variety of situa-
tions, obligations and conduct that may be involved.

(10) Once a claim has been notified to the respondent 
State, delay in its prosecution (e.g. before an international 
tribunal) will not usually be regarded as rendering it in-
admissible.700 Thus, in the Certain Phosphate Lands in 
Nauru case, ICJ held it to be sufficient that Nauru had re-
ferred to its claims in bilateral negotiations with Australia 
in the period preceding the formal institution of legal 
proceedings in 1989.701 In the Tagliaferro case, Umpire 
Ralston likewise held that, despite the lapse of 31 years 
since the infliction of damage, the claim was admissible 
as it had been notified immediately after the injury had 
occurred.702

(11) To summarize, a claim will not be inadmissible on 
grounds of delay unless the circumstances are such that 
the injured State should be considered as having acqui-
esced in the lapse of the claim or the respondent State 
has been seriously disadvantaged. International courts 
generally engage in a flexible weighing of relevant cir-
cumstances in the given case, taking into account such 
matters as the conduct of the respondent State and the 
importance of the rights involved. The decisive factor is 
whether the respondent State has suffered any prejudice 
as a result of the delay in the sense that the respondent 
could have reasonably expected that the claim would no 
longer be pursued. Even if there has been some prejudice, 
it may be able to be taken into account in determining the 
form or extent of reparation.703

696 In some cases time limits are laid down for specific categories of 
claims arising under specific treaties (e.g. the six-month time limit for 
individual applications under article 35, paragraph 1, of the European 
Convention on Human Rights) notably in the area of private law (e.g. 
in the field of commercial transactions and international transport). See 
the Convention on the Limitation Period in the International Sale of 
Goods, as amended by the Protocol to the Convention. By contrast, it is 
highly unusual for treaty provisions dealing with inter-State claims to 
be subject to any express time limits.

69� Communiqué of 29 December 1970, in Annuaire suisse de droit 
international, vol. 32 (1976), p. 153.

69� C.-A. Fleischhauer, “Prescription”, Encyclopedia of Public Inter-
national Law (see footnote 409 above), vol. 3, p. 1105, at p. 1107.

699 A large number of international decisions stress the absence of 
general rules, and in particular of any specific limitation period meas-
ured in years. Rather, the principle of delay is a matter of appreciation 
having regard to the facts of the given case. Besides Certain Phosphate 
Lands in Nauru (footnotes 230 and 232 above), see, e.g. Gentini (foot-
note 694 above), p. 561; and the Ambatielos arbitration, ILR, vol. 23, 
p. 306, at pp. 314–317 (1956).

�00 For statements of the distinction between notice of claim and 
commencement of proceedings, see, e.g. R. Jennings and A. Watts, eds., 
Oppenheim’s International Law, 9th ed. (Harlow, Longman, 1992), 
vol. I, Peace, p. 527; and C. Rousseau, Droit international public (Paris, 
Sirey, 1983), vol. V, p. 182.

�01 Certain Phosphate Lands in Nauru, Preliminary Objections
(see footnote 230 above), p. 250, para. 20.

�0� Tagliaferro (see footnote 695 above), p. 593.
�0� See article 39 and commentary. 

Article 46. Plurality of injured States

Where several States are injured by the same inter-
nationally wrongful act, each injured State may sepa-
rately invoke the responsibility of the State which has 
committed the internationally wrongful act.

Commentary

(1) Article 46 deals with the situation of a plurality of 
injured States, in the sense defined in article 42. It states 
the principle that where there are several injured States, 
each of them may separately invoke the responsibility for 
the internationally wrongful act on its own account.

(2) Several States may qualify as “injured” States under 
article 42. For example, all the States to which an interde-
pendent obligation is owed within the meaning of article 
42, subparagraph (b) (ii), are injured by its breach. In a 
situation of a plurality of injured States, each may seek 
cessation of the wrongful act if it is continuing, and claim 
reparation in respect of the injury to itself. This conclu-
sion has never been doubted, and is implicit in the terms 
of article 42 itself.

(3) It is by no means unusual for claims arising from 
the same internationally wrongful act to be brought by 
several States. For example, in the S.S. “Wimbledon” 
case, four States brought proceedings before PCIJ un-
der article 386, paragraph 1, of the Treaty of Versailles, 
which allowed “any interested Power” to apply in the 
event of a violation of the provisions of the Treaty con-
cerning transit through the Kiel Canal. The Court noted 
that “each of the four Applicant Powers has a clear inter-
est in the execution of the provisions relating to the Kiel 
Canal, since they all possess fleets and merchant vessels 
flying their respective flags”. It held they were each cov-
ered by article 386, paragraph 1, “even though they may 
be unable to adduce a prejudice to any pecuniary inter-
est”.704 In fact, only France, representing the operator of 
the vessel, claimed and was awarded compensation. In 
the cases concerning the Aerial Incident of 27 July 1955, 
proceedings were commenced by the United States, the 
United Kingdom and Israel against Bulgaria concerning 
the destruction of an Israeli civil aircraft and the loss of 
lives involved.705 In the Nuclear Tests cases, Australia 
and New Zealand each claimed to be injured in various 
ways by the French conduct of atmospheric nuclear tests 
at Mururoa Atoll.706

(4) Where the States concerned do not claim compensa-
tion on their own account as distinct from a declaration 

�0� S.S. “Wimbledon” (see footnote 34 above), p. 20.
�0� ICJ held that it lacked jurisdiction over the Israeli claim: Aerial 

Incident of 27 July 1955 (Israel v. Bulgaria), Judgment, I.C.J. Reports 
1959, p. 131, after which the United Kingdom and United States claims 
were withdrawn. In its Memorial, Israel noted that there had been active 
coordination of the claims between the various claimant Governments, 
and added: “One of the primary reasons for establishing coordination 
of this character from the earliest stages was to prevent, so far as was 
possible, the Bulgarian Government being faced with double claims 
leading to the possibility of double damages” (see footnote 363 above), 
p. 106.

�06 See Nuclear Tests (Australia v. France) and (New Zealand 
v. France) (footnote 196 above), pp. 256 and 460, respectively.
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of the legal situation, it may not be clear whether they are 
claiming as injured States or as States invoking respon-
sibility in the common or general interest under article 
48. Indeed, in such cases it may not be necessary to de-
cide into which category they fall, provided it is clear that 
they fall into one or the other. Where there is more than 
one injured State claiming compensation on its own ac-
count or on account of its nationals, evidently each State 
will be limited to the damage actually suffered. Circum-
stances might also arise in which several States injured by 
the same act made incompatible claims. For example, one 
State may claim restitution whereas the other may prefer 
compensation. If restitution is indivisible in such a case 
and the election of the second State is valid, it may be that 
compensation is appropriate in respect of both claims.707 
In any event, two injured States each claiming in respect 
of the same wrongful act would be expected to coordinate 
their claims so as to avoid double recovery. As ICJ pointed 
out in its advisory opinion on Reparation for Injuries, “In-
ternational tribunals are already familiar with the problem 
of a claim in which two or more national States are inter-
ested, and they know how to protect the defendant State 
in such a case”.708

Article 47. Plurality of responsible States

1. Where several States are responsible for the 
same internationally wrongful act, the responsibility 
of each State may be invoked in relation to that act.

2. Paragraph 1:

(a) does not permit any injured State to recover, by 
way of compensation, more than the damage it has suf-
fered;

(b) is without prejudice to any right of recourse 
against the other responsible States.

Commentary

(1) Article 47 deals with the situation where there is 
a plurality of responsible States in respect of the same 
wrongful act. It states the general principle that in such 
cases each State is separately responsible for the conduct 
attributable to it, and that responsibility is not diminished 
or reduced by the fact that one or more other States are 
also responsible for the same act.

(2) Several States may be responsible for the same inter-
nationally wrongful act in a range of circumstances. For 
example, two or more States might combine in carrying 
out together an internationally wrongful act in circum-
stances where they may be regarded as acting jointly in re-
spect of the entire operation. In that case the injured State 
can hold each responsible State to account for the wrong-
ful conduct as a whole. Or two States may act through a 

�0� Cf. Forests of Central Rhodopia, where the arbitrator declined to 
award restitution, inter alia, on the ground that not all the persons or 
entities interested in restitution had claimed (see footnote 382 above), 
p. 1432. 

�0� Reparation for Injuries (see footnote 38 above), p. 186.

common organ which carries out the conduct in question, 
e.g. a joint authority responsible for the management of a 
boundary river. Or one State may direct and control an-
other State in the commission of the same internationally 
wrongful act by the latter, such that both are responsible 
for the act.709

(3) It is important not to assume that internal law con-
cepts and rules in this field can be applied directly to in-
ternational law. Terms such as “joint”, “joint and several” 
and “solidary” responsibility derive from different legal 
traditions710 and analogies must be applied with care. In 
international law, the general principle in the case of a 
plurality of responsible States is that each State is sepa-
rately responsible for conduct attributable to it in the 
sense of article 2. The principle of independent responsi-
bility reflects the position under general international law, 
in the absence of agreement to the contrary between the 
States concerned.711 In the application of that principle, 
however, the situation can arise where a single course of 
conduct is at the same time attributable to several States 
and is internationally wrongful for each of them. It is to 
such cases that article 47 is addressed.

(4) In the Certain Phosphate Lands in Nauru case,712 
Australia, the sole respondent, had administered Nauru 
as a trust territory under the Trusteeship Agreement on 
behalf of the three States concerned. Australia argued that 
it could not be sued alone by Nauru, but only jointly with 
the other two States concerned. Australia argued that the 
two States were necessary parties to the case and that in 
accordance with the principle formulated in Monetary 
Gold,713 the claim against Australia alone was inadmis-
sible. It also argued that the responsibility of the three 
States making up the Administering Authority was “soli-
dary” and that a claim could not be made against only 
one of them. The Court rejected both arguments. On the 
question of “solidary” responsibility it said:

Australia has raised the question whether the liability of the three States 
would be “joint and several” (solidaire), so that any one of the three 
would be liable to make full reparation for damage flowing from any 
breach of the obligations of the Administering Authority, and not merely 
a one-third or some other proportionate share. This … is independent of 
the question whether Australia can be sued alone. The Court does not 
consider that any reason has been shown why a claim brought against 
only one of the three States should be declared inadmissible in limine 
litis merely because that claim raises questions of the administration 
of the Territory, which was shared with two other States. It cannot be 
denied that Australia had obligations under the Trusteeship Agreement, 
in its capacity as one of the three States forming the Administering Au-
thority, and there is nothing in the character of that Agreement which 
debars the Court from considering a claim of a breach of those obliga-
tions by Australia.�1�

The Court was careful to add that its decision on juris-
diction “does not settle the question whether reparation 

�09 See article 17 and commentary. 
�10 For a comparative survey of internal laws on solidary or joint 

liability, see T. Weir, loc. cit. (footnote 471 above), vol. XI, especially 
pp. 43–44, sects. 79–81. 

�11 See paragraphs (1) to (5) of the introductory commentary to 
chapter IV of Part One.

�1� See footnote 230 above.
�1� See footnote 286 above. See also paragraph (11) of the commen-

tary to article 16.
�1� Certain Phosphate Lands in Nauru, Preliminary Objections 

(see footnote 230 above), pp. 258–259, para. 48.
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would be due from Australia, if found responsible, for 
the whole or only for part of the damage Nauru alleges it 
has suffered, regard being had to the characteristics of the 
Mandate and Trusteeship Systems … and, in particular, 
the special role played by Australia in the administration 
of the Territory”.715

(5) The extent of responsibility for conduct carried on 
by a number of States is sometimes addressed in treaties.716 
A well-known example is the Convention on International 
Liability for Damage Caused by Space Objects. Article 
IV, paragraph 1, provides expressly for “joint and several 
liability” where damage is suffered by a third State as a 
result of a collision between two space objects launched 
by two States. In some cases liability is strict; in others it 
is based on fault. Article IV, paragraph 2, provides:

In all cases of joint and several liability referred to in paragraph 1 … 
the burden of compensation for the damage shall be apportioned be-
tween the first two States in accordance with the extent to which they 
were at fault; if the extent of the fault of each of these States cannot be 
established, the burden of compensation shall be apportioned equally 
between them. Such apportionment shall be without prejudice to the 
right of the third State to seek the entire compensation due under this 
Convention from any or all of the launching States which are jointly 
and severally liable.�1�

This is clearly a lex specialis, and it concerns liability for 
lawful conduct rather than responsibility in the sense of 
the present articles.718 At the same time, it indicates what 
a regime of “joint and several” liability might amount to 
so far as an injured State is concerned.

(6) According to paragraph 1 of article 47, where sev-
eral States are responsible for the same internationally 
wrongful act, the responsibility of each State may be in-
voked in relation to that act. The general rule in interna-
tional law is that of separate responsibility of a State for 
its own wrongful acts and paragraph 1 reflects this gen-
eral rule. Paragraph 1 neither recognizes a general rule 
of joint and several responsibility, nor does it exclude the 
possibility that two or more States will be responsible for 
the same internationally wrongful act. Whether this is so 
will depend on the circumstances and on the international 
obligations of each of the States concerned.

(7) Under paragraph 1 of article 47, where several States 
are each responsible for the same internationally wrongful 
act, the responsibility of each may be separately invoked 
by an injured State in the sense of article 42. The conse-

�1� Ibid., p. 262, para. 56. The case was subsequently withdrawn 
by agreement, Australia agreeing to pay by instalments an amount 
corresponding to the full amount of Nauru’s claim. Subsequently, the 
two other Governments agreed to contribute to the payments made 
under the settlement. See Certain Phosphate Lands in Nauru, Order 
(footnote 232 above) and the settlement agreement (ibid.).

�16 A special case is the responsibility of the European Union and its 
member States under “mixed agreements”, where the Union and all or 
some members are parties in their own name. See, e.g., annex IX to the 
United Nations Convention on the Law of the Sea. Generally on mixed 
agreements, see, e.g., A. Rosas, “Mixed Union mixed agreements”, 
International Law Aspects of the European Union, M. Koskenniemi, 
ed. (The Hague, Kluwer, 1998), p. 125.

�1� See also article V, paragraph 2, which provides for indemnifica-
tion between States which are jointly and severally liable.

�1� See paragraph 4 of the general commentary for the distinction 
between international responsibility for wrongful acts and international 
liability arising from lawful conduct.

quences that flow from the wrongful act, for example in 
terms of reparation, will be those which flow from the 
provisions of Part Two in relation to that State.

(8) Article 47 only addresses the situation of a plurality 
of responsible States in relation to the same internation-
ally wrongful act. The identification of such an act will 
depend on the particular primary obligation, and cannot 
be prescribed in the abstract. Of course, situations can 
also arise where several States by separate internationally 
wrongful conduct have contributed to causing the same 
damage. For example, several States might contribute to 
polluting a river by the separate discharge of pollutants. 
In the Corfu Channel incident, it appears that Yugoslavia 
actually laid the mines and would have been responsible 
for the damage they caused. ICJ held that Albania was 
responsible to the United Kingdom for the same damage 
on the basis that it knew or should have known of the pres-
ence of the mines and of the attempt by the British ships to 
exercise their right of transit, but failed to warn the ships.719 

Yet, it was not suggested that Albania’s responsibility for 
failure to warn was reduced, let alone precluded, by rea-
son of the concurrent responsibility of a third State. In 
such cases, the responsibility of each participating State 
is determined individually, on the basis of its own conduct 
and by reference to its own international obligations.

(9) The general principle set out in paragraph 1 of ar- 
ticle 47 is subject to the two provisos set out in para- 
graph 2. Subparagraph (a) addresses the question of 
double recovery by the injured State. It provides that 
the injured State may not recover, by way of compensa-
tion, more than the damage suffered.720 This provision is 
designed to protect the responsible States, whose obli-
gation to compensate is limited by the damage suffered. 
The principle is only concerned to ensure against the 
actual recovery of more than the amount of the damage. 
It would not exclude simultaneous awards against two or 
more responsible States, but the award would be satisfied 
so far as the injured State is concerned by payment in full 
made by any one of them.

(10) The second proviso, in subparagraph (b), recog-
nizes that where there is more than one responsible State 
in respect of the same injury, questions of contribution 
may arise between them. This is specifically envisaged, 
for example, in articles IV, paragraph 2, and V, para- 
graph 2, of the Convention on International Liability for 
Damage Caused by Space Objects. On the other hand, 
there may be cases where recourse by one responsible 
State against another should not be allowed. Subpara-
graph (b) does not address the question of contribution 
among several States which are responsible for the same 
wrongful act; it merely provides that the general principle 
stated in paragraph 1 is without prejudice to any right of 
recourse which one responsible State may have against 
any other responsible State.

�19 Corfu Channel, Merits (see footnote 35 above), pp. 22–23.
��0 Such a principle was affirmed, for example, by PCIJ in the 

Factory at Chorzów, Merits case (see footnote 34 above), when it 
held that a remedy sought by Germany could not be granted “or the 
same compensation would be awarded twice over” (p. 59); see also 
pp. 45 and 49.
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Article 48. Invocation of responsibility 
by a State other than an injured State

1. Any State other than an injured State is entitled 
to invoke the responsibility of another State in accord-
ance with paragraph 2 if:

(a) the obligation breached is owed to a group of 
States including that State, and is established for the 
protection of a collective interest of the group; or

(b) the obligation breached is owed to the interna-
tional community as a whole.

2. Any State entitled to invoke responsibility under 
paragraph 1 may claim from the responsible State:

(a) cessation of the internationally wrongful act, 
and assurances and guarantees of non-repetition in 
accordance with article 30; and

(b) performance of the obligation of reparation in 
accordance with the preceding articles, in the interest 
of the injured State or of the beneficiaries of the obli-
gation breached.

3. The requirements for the invocation of respon-
sibility by an injured State under articles �3, �� and 
�5 apply to an invocation of responsibility by a State 
entitled to do so under paragraph 1.

Commentary

(1) Article 48 complements the rule contained in arti-
cle 42. It deals with the invocation of responsibility by 
States other than the injured State acting in the collective 
interest. A State which is entitled to invoke responsibility 
under article 48 is acting not in its individual capacity by 
reason of having suffered injury, but in its capacity as a 
member of a group of States to which the obligation is 
owed, or indeed as a member of the international com-
munity as a whole. The distinction is underlined by the 
phrase “[a]ny State other than an injured State” in para-
graph 1 of article 48.

(2) Article 48 is based on the idea that in case of breach-
es of specific obligations protecting the collective inter-
ests of a group of States or the interests of the internation-
al community as a whole, responsibility may be invoked 
by States which are not themselves injured in the sense 
of article 42. Indeed, in respect of obligations to the in-
ternational community as a whole, ICJ specifically said 
as much in its judgment in the Barcelona Traction case.721 

Although the Court noted that “all States can be held to 
have a legal interest in” the fulfilment of these rights, ar-
ticle 48 refrains from qualifying the position of the States 
identified in article 48, for example by referring to them 
as “interested States”. The term “legal interest” would not 
permit a distinction between articles 42 and 48, as injured 
States in the sense of article 42 also have legal interests.

(3) As to the structure of article 48, paragraph 1 defines 
the categories of obligations which give rise to the wider 

��1 Barcelona Traction (see footnote 25 above), p. 32, para. 33. 

right to invoke responsibility. Paragraph 2 stipulates which 
forms of responsibility States other than injured States 
may claim. Paragraph 3 applies the requirements of invo-
cation contained in articles 43, 44 and 45 to cases where 
responsibility is invoked under article 48, paragraph 1. 

(4) Paragraph 1 refers to “[a]ny State other than an in-
jured State”. In the nature of things, all or many States will 
be entitled to invoke responsibility under article 48, and 
the term “[a]ny State” is intended to avoid any implication 
that these States have to act together or in unison. More- 
over, their entitlement will coincide with that of any in-
jured State in relation to the same internationally wrong-
ful act in those cases where a State suffers individual in-
jury from a breach of an obligation to which article 48 
applies.

(5) Paragraph 1 defines the categories of obligations, 
the breach of which may entitle States other than the in-
jured State to invoke State responsibility. A distinction is 
drawn between obligations owed to a group of States and 
established to protect a collective interest of the group 
(paragraph 1 (a)), and obligations owed to the internation-
al community as a whole (paragraph 1 (b)).722

(6) Under paragraph 1 (a), States other than the injured 
State may invoke responsibility if two conditions are met: 
first, the obligation whose breach has given rise to respon-
sibility must have been owed to a group to which the State 
invoking responsibility belongs; and secondly, the obli-
gation must have been established for the protection of 
a collective interest. The provision does not distinguish 
between different sources of international law; obliga-
tions protecting a collective interest of the group may de-
rive from multilateral treaties or customary international 
law. Such obligations have sometimes been referred to as 
“obligations erga omnes partes”. 

(7) Obligations coming within the scope of paragraph 1 
(a) have to be “collective obligations”, i.e. they must ap-
ply between a group of States and have been established 
in some collective interest.723 They might concern, for 
example, the environment or security of a region (e.g. a 
regional nuclear-free-zone treaty or a regional system for 
the protection of human rights). They are not limited to ar-
rangements established only in the interest of the member 
States but would extend to agreements established by a 
group of States in some wider common interest.724 But in 
any event the arrangement must transcend the sphere of 
bilateral relations of the States parties. As to the require-
ment that the obligation in question protect a collective 
interest, it is not the function of the articles to provide 
an enumeration of such interests. If they fall within para- 
graph 1 (a), their principal purpose will be to foster a 
common interest, over and above any interests of the States 
concerned individually. This would include situations in 

��� For the extent of responsibility for serious breaches of obligations 
to the international community as a whole, see Part Two, chap. III and 
commentary.

��� See also paragraph (11) of the commentary to article 42.
��� In the S.S. “Wimbledon” (see footnote 34 above), the Court noted 

“[t]he intention of the authors of the Treaty of Versailles to facilitate 
access to the Baltic by establishing an international regime, and conse-
quently to keep the canal open at all times to foreign vessels of every 
kind” (p. 23).
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which States, attempting to set general standards of protec-
tion for a group or people, have assumed obligations pro-
tecting non-State entities.725

(8) Under paragraph 1 (b), States other than the in-
jured State may invoke responsibility if the obligation in 
question was owed “to the international community as 
a whole”.726 The provision intends to give effect to the 
statement by ICJ in the Barcelona Traction case, where 
the Court drew “an essential distinction” between obliga-
tions owed to particular States and those owed “towards 
the international community as a whole”.727 With regard 
to the latter, the Court went on to state that “[i]n view of 
the importance of the rights involved, all States can be 
held to have a legal interest in their protection; they are 
obligations erga omnes”.

(9) While taking up the essence of this statement, the 
articles avoid use of the term “obligations erga omnes”, 
which conveys less information than the Court’s refer-
ence to the international community as a whole and has 
sometimes been confused with obligations owed to all the 
parties to a treaty. Nor is it the function of the articles to 
provide a list of those obligations which under existing 
international law are owed to the international community 
as a whole. This would go well beyond the task of codify-
ing the secondary rules of State responsibility, and in any 
event, such a list would be only of limited value, as the 
scope of the concept will necessarily evolve over time. 
The Court itself has given useful guidance: in its 1970 
judgment it referred, by way of example, to “the outlaw-
ing of acts of aggression, and of genocide” and to “the 
principles and rules concerning the basic rights of the hu-
man person, including protection from slavery and racial 
discrimination”.728 In its judgment in the East Timor case, 
the Court added the right of self-determination of peoples 
to this list.729

(10) Each State is entitled, as a member of the interna-
tional community as a whole, to invoke the responsibility 
of another State for breaches of such obligations. Whereas 
the category of collective obligations covered by para-
graph 1 (a) needs to be further qualified by the insertion 
of additional criteria, no such qualifications are necessary 
in the case of paragraph 1 (b). All States are by definition 
members of the international community as a whole, and 
the obligations in question are by definition collective ob-
ligations protecting interests of the international commu-
nity as such. Of course, such obligations may at the same 
time protect the individual interests of States, as the pro-
hibition of acts of aggression protects the survival of each 
State and the security of its people. Similarly, individual 
States may be specially affected by the breach of such an 

��� Article 22 of the Covenant of the League of Nations, establish-
ing the Mandate system, was a provision in the general interest in this 
sense, as were each of the Mandate agreements concluded in accord-
ance with it. Cf., however, the much-criticized decision of ICJ in South 
West Africa, Second Phase, Judgment, I.C.J. Reports 1966, p. 6, from 
which article 48 is a deliberate departure.

��6 For the terminology “international community as a whole”, 
see paragraph (18) of the commentary to article 25.

��� Barcelona Traction (see footnote 25 above), p. 32, para. 33, and 
see paragraphs (2) to (6) of the commentary to chapter III of Part Two.

��� Barcelona Traction (ibid.), p. 32, para. 34.
��9 See footnote 54 above.

obligation, for example a coastal State specially affected 
by pollution in breach of an obligation aimed at protection 
of the marine environment in the collective interest. 

(11) Paragraph 2 specifies the categories of claim which 
States may make when invoking responsibility under ar-
ticle 48. The list given in the paragraph is exhaustive, and 
invocation of responsibility under article 48 gives rise to 
a more limited range of rights as compared to those of 
injured States under article 42. In particular, the focus of 
action by a State under article 48—such State not being 
injured in its own right and therefore not claiming com-
pensation on its own account—is likely to be on the very 
question whether a State is in breach and on cessation if the 
breach is a continuing one. For example, in the S.S. “Wim-
bledon” case, Japan, which had no economic interest in 
the particular voyage, sought only a declaration, whereas 
France, whose national had to bear the loss, sought and 
was awarded damages.730 In the South West Africa cases, 
Ethiopia and Liberia sought only declarations of the legal 
position.731 In that case, as the Court itself pointed out in 
1971, “the injured entity” was a people, viz. the people of 
South West Africa.732 

(12) Under paragraph 2 (a), any State referred to in 
article 48 is entitled to request cessation of the wrong-
ful act and, if the circumstances require, assurances and 
guarantees of non-repetition under article 30. In addi-
tion, paragraph 2 (b) allows such a State to claim from 
the responsible State reparation in accordance with the 
provisions of chapter II of Part Two. In case of breaches 
of obligations under article 48, it may well be that there 
is no State which is individually injured by the breach, 
yet it is highly desirable that some State or States be in a 
position to claim reparation, in particular restitution. In 
accordance with paragraph 2 (b), such a claim must be 
made in the interest of the injured State, if any, or of the 
beneficiaries of the obligation breached. This aspect of 
article 48, paragraph 2, involves a measure of progressive 
development, which is justified since it provides a means 
of protecting the community or collective interest at stake. 
In this context it may be noted that certain provisions, for 
example in various human rights treaties, allow invoca-
tion of responsibility by any State party. In those cases 
where they have been resorted to, a clear distinction has 
been drawn between the capacity of the applicant State 
to raise the matter and the interests of the beneficiaries 
of the obligation.733 Thus, a State invoking responsibil-
ity under article 48 and claiming anything more than a 
declaratory remedy and cessation may be called on to es-
tablish that it is acting in the interest of the injured party. 
Where the injured party is a State, its Government will be 
able authoritatively to represent that interest. Other cases 
may present greater difficulties, which the present articles 

��0 S.S. “Wimbledon” (see footnote 34 above), p. 30.
��1 South West Africa, Preliminary Objections, Judgment, I.C.J. 

Reports 1962, p. 319; South West Africa, Second Phase, Judgment 
(see footnote 725 above).

��� Namibia case (see footnote 176 above), p. 56, para. 127.
��� See, e.g., the observations of the European Court of Human 

Rights in Denmark v. Turkey (friendly settlement), judgment of 5 April 
2000, Reports of Judgments and Decisions 2000-IV, pp. 7, 10 and 11, 
paras. 20 and 23. 
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cannot solve.734 Paragraph 2 (b) can do no more than set 
out the general principle. 

(13) Paragraph 2 (b) refers to the State claiming 
“[p]erformance of the obligation of reparation in accord-
ance with the preceding articles”. This makes it clear that 
article 48 States may not demand reparation in situations 
where an injured State could not do so. For example, a 
demand for cessation presupposes the continuation of the 
wrongful act; a demand for restitution is excluded if resti-
tution itself has become impossible. 

(14) Paragraph 3 subjects the invocation of State 
responsibility by States other than the injured State to 
the conditions that govern invocation by an injured State, 
specifically article 43 (notice of claim), 44 (admissibility 
of claims) and 45 (loss of the right to invoke responsibil-
ity). These articles are to be read as applicable equally, 
mutatis mutandis, to a State invoking responsibility under  
article 48.

ChaPTer ii

COunTermeaSureS

Commentary

(1) This chapter deals with the conditions for and limi-
tations on the taking of countermeasures by an injured 
State. in other words, it deals with measures that would 
otherwise be contrary to the international obligations of 
an injured State vis-à-vis the responsible State, if they 
were not taken by the former in response to an interna-
tionally wrongful act by the latter in order to procure ces-
sation and reparation. Countermeasures are a feature of a 
decentralized system by which injured States may seek to 
vindicate their rights and to restore the legal relationship 
with the responsible State which has been ruptured by the 
internationally wrongful act. 

(2) it is recognized both by Governments and by the 
decisions of international tribunals that countermeas-
ures are justified under certain circumstances.735 This is 
reflected in article 22 which deals with countermeas-
ures in response to an internationally wrongful act in the 
context of the circumstances precluding wrongfulness. 
Like other forms of self-help, countermeasures are liable 
to abuse and this potential is exacerbated by the factual 
inequalities between States. Chapter ii has as its aim to 
establish an operational system, taking into account the 
exceptional character of countermeasures as a response 

��� See also paragraphs (3) to (4) of the commentary to article 33.
��� For the substantial literature, see the bibliographies in e. Zoller, 

Peacetime Unilateral Remedies: An Analysis of Countermeasures 
(Dobbs Ferry, n.Y., Transnational, 1984), pp. 179–189; O. Y. ela-
gab, The Legality of Non-Forcible Counter-Measures in International 
Law (Oxford, Clarendon Press, 1988), pp. 227–241; L.-a. Sicilianos, 
Les réactions décentralisées à l’illicite: Des contre-mesures à la légi-
time défense (Paris, Librairie générale de droit et de jurisprudence, 
1990), pp. 501–525; and D. alland, Justice privée et ordre juridique 
international: Etude théorique des contre-mesures en droit internation-
al public (Paris, Pedone, 1994).

to internationally wrongful conduct. at the same time, it 
seeks to ensure, by appropriate conditions and limitations, 
that countermeasures are kept within generally acceptable 
bounds. 

(3) as to terminology, traditionally the term “reprisals” 
was used to cover otherwise unlawful action, including 
forcible action, taken by way of self-help in response to 
a breach.736 more recently, the term “reprisals” has been 
limited to action taken in time of international armed 
conflict; i.e. it has been taken as equivalent to belliger-
ent reprisals. The term “countermeasures” covers that part 
of the subject of reprisals not associated with armed con-
flict, and in accordance with modern practice and judicial 
decisions the term is used in that sense in this chapter.737 

Countermeasures are to be contrasted with retorsion, i.e. 
“unfriendly” conduct which is not inconsistent with any 
international obligation of the State engaging in it even 
though it may be a response to an internationally wrong-
ful act. acts of retorsion may include the prohibition of 
or limitations upon normal diplomatic relations or other 
contacts, embargoes of various kinds or withdrawal of 
voluntary aid programmes. Whatever their motivation, so 
long as such acts are not incompatible with the interna-
tional obligations of the States taking them towards the 
target State, they do not involve countermeasures and 
they fall outside the scope of the present articles. The 
term “sanction” is also often used as equivalent to action 
taken against a State by a group of States or mandated by 
an international organization. But the term is imprecise: 
Chapter Vii of the Charter of the united nations refers 
only to “measures”, even though these can encompass a 
very wide range of acts, including the use of armed force 
(articles 39, 41 and 42). Questions concerning the use 
of force in international relations and of the legality of 
belligerent reprisals are governed by the relevant primary 
rules. On the other hand, the articles are concerned with 
countermeasures as referred to in article 22. They are tak-
en by an injured State in order to induce the responsible 
State to comply with its obligations under Part Two. They 
are instrumental in character and are appropriately dealt 
with in Part Three as an aspect of the implementation of 
State responsibility.

(4) Countermeasures are to be clearly distinguished 
from the termination or suspension of treaty relations on 
account of the material breach of a treaty by another State, 
as provided for in article 60 of the 1969 Vienna Conven-
tion. Where a treaty is terminated or suspended in accord-
ance with article 60, the substantive legal obligations of 
the States parties will be affected, but this is quite differ-
ent from the question of responsibility that may already 
have arisen from the breach.738 Countermeasures involve 
conduct taken in derogation from a subsisting treaty 

��6 See, e.g., e. de Vattel, The Law of Nations, or the Principles of 
Natural Law (footnote 394 above), vol. ii, chap. XViii, p. 342.

��� Air Service Agreement (see footnote 28 above), p. 443, 
para. 80; United States Diplomatic and Consular Staff in Tehran 
(see footnote 59 above), p. 27, para. 53; Military and Paramilitary 
Activities in and against Nicaragua (see footnote 36 above), at p. 106, 
para. 201; and Gabčíkovo-Nagymaros Project (see footnote 27 above), 
p. 55, para. 82.

��� On the respective scope of the codified law of treaties and the 
law of State responsibility, see paragraphs (3) to (7) of the introductory 
commentary to chapter V of Part One.
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obligation but justified as a necessary and proportionate 
response to an internationally wrongful act of the State 
against which they are taken. They are essentially tem-
porary measures, taken to achieve a specified end, whose 
justification terminates once the end is achieved.

(5) This chapter does not draw any distinction between 
what are sometimes called “reciprocal countermeasures” 
and other measures. That term refers to countermeasures 
which involve suspension of performance of obligations 
towards the responsible State “if such obligations corre-
spond to, or are directly connected with, the obligation 
breached”.739 There is no requirement that States taking 
countermeasures should be limited to suspension of per-
formance of the same or a closely related obligation.740 A 
number of considerations support this conclusion. First, 
for some obligations, for example those concerning the 
protection of human rights, reciprocal countermeasures 
are inconceivable. The obligations in question have a non-
reciprocal character and are not only due to other States 
but to the individuals themselves.741 Secondly, a limitation 
to reciprocal countermeasures assumes that the injured 
State will be in a position to impose the same or related 
measures as the responsible State, which may not be so. 
The obligation may be a unilateral one or the injured State 
may already have performed its side of the bargain. Above 
all, considerations of good order and humanity preclude 
many measures of a reciprocal nature. This conclusion 
does not, however, end the matter. Countermeasures are 
more likely to satisfy the requirements of necessity and 
proportionality if they are taken in relation to the same or 
a closely related obligation, as in the Air Service Agree-
ment arbitration.742

(6) This conclusion reinforces the need to ensure that 
countermeasures are strictly limited to the requirements 
of the situation and that there are adequate safeguards 
against abuse. Chapter II seeks to do this in a variety of 
ways. First, as already noted, it concerns only non-forci-
ble countermeasures (art. 50, para. 1 (a)). Secondly, coun-
termeasures are limited by the requirement that they be 
directed at the responsible State and not at third parties 
(art. 49, paras. 1 and 2). Thirdly, since countermeasures 
are intended as instrumental—in other words, since they 
are taken with a view to procuring cessation of and repa-
ration for the internationally wrongful act and not by way 
of punishment—they are temporary in character and must 
be as far as possible reversible in their effects in terms 
of future legal relations between the two States (arts. 49, 
paras. 2 and 3, and 53). Fourthly, countermeasures must 
be proportionate (art. 51). Fifthly, they must not involve 
any departure from certain basic obligations (art. 50, 
para. 1), in particular those under peremptory norms of 
general international law.

��9 See the sixth report of the Special Rapporteur on State respon-
sibility, William Riphagen, article 8 of Part Two of the draft articles, 
Yearbook … 1985, vol. II (Part One), p. 10, document A/CN.4/389.

��0 Contrast the exception of non-performance in the law of treaties, 
which is so limited: see paragraph (9) of the introductory commentary 
to chapter V of Part One.

��1 Cf. Ireland v. the United Kingdom (footnote 236 above).
��� See footnote 28 above.

(7) This chapter also deals to some extent with the con-
ditions of the implementation of countermeasures. In par-
ticular, countermeasures cannot affect any dispute settle-
ment procedure which is in force between the two States 
and applicable to the dispute (art. 50, para. 2 (a)). Nor 
can they be taken in such a way as to impair diplomatic or 
consular inviolability (art. 50, para. 2 (b)). Countermeas-
ures must be preceded by a demand by the injured State 
that the responsible State comply with its obligations un-
der Part Two, must be accompanied by an offer to negoti-
ate, and must be suspended if the internationally wrongful 
act has ceased and the dispute is submitted in good faith 
to a court or tribunal with the authority to make decisions 
binding on the parties (art. 52, para. 3). 

(8) The focus of the chapter is on countermeasures tak-
en by injured States as defined in article 42. Occasions 
have arisen in practice of countermeasures being taken by 
other States, in particular those identified in article 48, 
where no State is injured or else on behalf of and at the re-
quest of an injured State. Such cases are controversial and 
the practice is embryonic. This chapter does not purport 
to regulate the taking of countermeasures by States other 
than the injured State. It is, however, without prejudice to 
the right of any State identified in article 48, paragraph 1, 
to take lawful measures against a responsible State to en-
sure cessation of the breach and reparation in the interest 
of the injured State or the beneficiaries of the obligation 
breached (art. 54).

(9) In common with other chapters of these articles, 
the provisions on countermeasures are residual and may 
be excluded or modified by a special rule to the contrary 
(see article 55). Thus, a treaty provision precluding the 
suspension of performance of an obligation under any cir-
cumstances will exclude countermeasures with respect to 
the performance of the obligation. Likewise, a regime for 
dispute resolution to which States must resort in the event 
of a dispute, especially if (as with the WTO dispute settle-
ment system) it requires an authorization to take measures 
in the nature of countermeasures in response to a proven 
breach.743

Article 49. Object and limits of countermeasures

1. An injured State may only take countermeas-
ures against a State which is responsible for an inter-
nationally wrongful act in order to induce that State to 
comply with its obligations under Part Two.

2. Countermeasures are limited to the non-per-
formance for the time being of international obliga-
tions of the State taking the measures towards the 
responsible State.

3. Countermeasures shall, as far as possible, be 
taken in such a way as to permit the resumption of 
performance of the obligations in question.

��� See Marrakesh Agreement establishing the World Trade Organi-
zation, annex 2 (Understanding on Rules and Procedures governing the 
Settlement of Disputes), arts. 1, 3, para. 7, and 22.
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Commentary

(1) Article 49 describes the permissible object of coun-
termeasures taken by an injured State against the re-
sponsible State and places certain limits on their scope. 
Countermeasures may only be taken by an injured State 
in order to induce the responsible State to comply with its 
obligations under Part Two, namely, to cease the interna-
tionally wrongful conduct, if it is continuing, and to pro-
vide reparation to the injured State.744 Countermeasures 
are not intended as a form of punishment for wrongful 
conduct, but as an instrument for achieving compliance 
with the obligations of the responsible State under Part 
Two. The limited object and exceptional nature of coun-
termeasures are indicated by the use of the word “only” in 
paragraph 1 of article 49.

(2) A fundamental prerequisite for any lawful counter-
measure is the existence of an internationally wrongful act 
which injured the State taking the countermeasure. This 
point was clearly made by ICJ in the Gabčíkovo Nagy-
maros Project case, in the following passage:

In order to be justifiable, a countermeasure must meet certain condi-
tions … 

In the first place it must be taken in response to a previous interna-
tional wrongful act of another State and must be directed against that 
State.���

(3) Paragraph 1 of article 49 presupposes an objective 
standard for the taking of countermeasures, and in par-
ticular requires that the countermeasure be taken against a 
State which is responsible for an internationally wrongful 
act in order to induce that State to comply with its obli-
gations of cessation and reparation. A State taking coun-
termeasures acts at its peril, if its view of the question of 
wrongfulness turns out not to be well founded. A State 
which resorts to countermeasures based on its unilateral 
assessment of the situation does so at its own risk and 
may incur responsibility for its own wrongful conduct in 
the event of an incorrect assessment.746 In this respect, 
there is no difference between countermeasures and other 
circumstances precluding wrongfulness.747

��� For these obligations, see articles 30 and 31 and commentaries.
��� Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 55, 

para. 83. See also “Naulilaa” (footnote 337 above), p. 1027; “Cysne” 
(footnote 338 above), p. 1057. At the 1930 Hague Conference, all 
States which responded on this point took the view that a prior wrong-
ful act was an indispensable prerequisite for the adoption of reprisals; 
see League of Nations, Conference for the Codification of International 
Law, Bases of Discussion … (footnote 88 above), p. 128.

��6 The tribunal’s remark in the Air Service Agreement case (see foot-
note 28 above), to the effect that “each State establishes for itself its 
legal situation vis-à-vis other States” (p. 443, para. 81) should not be 
interpreted in the sense that the United States would have been justified 
in taking countermeasures whether or not France was in breach of the 
Agreement. In that case the tribunal went on to hold that the United 
States was actually responding to a breach of the Agreement by France, 
and that its response met the requirements for countermeasures under 
international law, in particular in terms of purpose and proportional-
ity. The tribunal did not decide that an unjustified belief by the United 
States as to the existence of a breach would have been sufficient.

��� See paragraph (8) of the introductory commentary to chapter V 
of Part One. 

(4) A second essential element of countermeasures is 
that they “must be directed against”748 a State which has 
committed an internationally wrongful act, and which has 
not complied with its obligations of cessation and repara-
tion under Part Two of the present articles.749 The word 
“only” in paragraph 1 applies equally to the target of the 
countermeasures as to their purpose and is intended to 
convey that countermeasures may only be adopted against 
a State which is the author of the internationally wrongful 
act. Countermeasures may not be directed against States 
other than the responsible State. In a situation where a 
third State is owed an international obligation by the State 
taking countermeasures and that obligation is breached by 
the countermeasure, the wrongfulness of the measure is 
not precluded as against the third State. In that sense the 
effect of countermeasures in precluding wrongfulness is 
relative. It concerns the legal relations between the injured 
State and the responsible State.750

(5) This does not mean that countermeasures may not 
incidentally affect the position of third States or indeed 
other third parties. For example, if the injured State sus-
pends transit rights with the responsible State in accord-
ance with this chapter, other parties, including third States, 
may be affected thereby. If they have no individual rights 
in the matter they cannot complain. The same is true if, as 
a consequence of suspension of a trade agreement, trade 
with the responsible State is affected and one or more 
companies lose business or even go bankrupt. Such indi-
rect or collateral effects cannot be entirely avoided.

(6) In taking countermeasures, the injured State effec-
tively withholds performance for the time being of one or 
more international obligations owed by it to the responsi-
ble State, and paragraph 2 of article 49 reflects this ele-
ment. Although countermeasures will normally take the 
form of the non-performance of a single obligation, it is 
possible that a particular measure may affect the perform-
ance of several obligations simultaneously. For this rea-
son, paragraph 2 refers to “obligations” in the plural. For 
example, freezing of the assets of a State might involve 
what would otherwise be the breach of several obligations 
to that State under different agreements or arrangements. 
Different and coexisting obligations might be affected by 
the same act. The test is always that of proportionality, and 
a State which has committed an internationally wrongful 
act does not thereby make itself the target for any form 
or combination of countermeasures, irrespective of their 
severity or consequences.751

(7) The phrase “for the time being” in paragraph 2 in-
dicates the temporary or provisional character of counter-
measures. Their aim is the restoration of a condition of 
legality as between the injured State and the responsible 

��� Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 55–
56, para. 83.

��9 In the Gabčíkovo-Nagymaros Project case ICJ held that the 
requirement had been satisfied, in that Hungary was in continuing 
breach of its obligations under a bilateral treaty, and Czechoslovakia’s 
response was directed against it on that ground.

��0 On the specific question of human rights obligations, see 
article 50, paragraph (1) (b), and commentary. 

��1 See article 51 and commentary. In addition, the performance of 
certain obligations may not be withheld by way of countermeasures in 
any circumstances: see article 50 and commentary.
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State, and not the creation of new situations which cannot 
be rectified whatever the response of the latter State to the 
claims against it.752 Countermeasures are taken as a form 
of inducement, not punishment: if they are effective in in-
ducing the responsible State to comply with its obligations 
of cessation and reparation, they should be discontinued 
and performance of the obligation resumed.

(8) Paragraph 1 of article 49 refers to the obligations of 
the responsible State “under Part Two”. It is to ensuring 
the performance of these obligations that countermeas-
ures are directed. In many cases the main focus of coun-
termeasures will be to ensure cessation of a continuing 
wrongful act, but they may also be taken to ensure repara-
tion, provided the other conditions laid down in chapter II 
are satisfied. Any other conclusion would immunize from 
countermeasures a State responsible for an internationally 
wrongful act if the act had ceased, irrespective of the seri-
ousness of the breach or its consequences, or of the State’s 
refusal to make reparation for it. In this context an issue 
arises whether countermeasures should be available where 
there is a failure to provide satisfaction as demanded by 
the injured State, given the subsidiary role this remedy 
plays in the spectrum of reparation.753 In normal situa-
tions, satisfaction will be symbolic or supplementary and 
it would be highly unlikely that a State which had ceased 
the wrongful act and tendered compensation to the injured 
State could properly be made the target of countermeas-
ures for failing to provide satisfaction as well. This con-
cern may be adequately addressed by the application of 
the notion of proportionality set out in article 51.754

(9) Paragraph 3 of article 49 is inspired by article 72, 
paragraph 2, of the 1969 Vienna Convention, which pro-
vides that when a State suspends a treaty it must not, dur-
ing the suspension, do anything to preclude the treaty 
from being brought back into force. By analogy, States 
should as far as possible choose countermeasures that are 
reversible. In the Gabčíkovo-Nagymaros Project case, the 
existence of this condition was recognized by the Court, 
although it found that it was not necessary to pronounce 
on the matter. After concluding that “the diversion of the 
Danube carried out by Czechoslovakia was not a lawful 
countermeasure because it was not proportionate”, the 
Court said:

It is therefore not required to pass upon one other condition for the law-
fulness of a countermeasure, namely that its purpose must be to induce 
the wrongdoing State to comply with its obligations under international 
law, and that the measure must therefore be reversible.���

However, the duty to choose measures that are reversible 
is not absolute. It may not be possible in all cases to re-
verse all of the effects of countermeasures after the occa-
sion for taking them has ceased. For example, a require-
ment of notification of some activity is of no value after 
the activity has been undertaken. By contrast, inflicting 
irreparable damage on the responsible State could amount 

��� This notion is further emphasized by articles 49, paragraph 3, 
and 53 (termination of countermeasures).

��� See paragraph (1) of the commentary to article 37.
��� Similar considerations apply to assurances and guarantees of non-

repetition. See article 30, subparagraph (b), and commentary.
��� Gabčíkovo-Nagymaros Project (see footnote 27 above), pp. 56–

57, para. 87. 

to punishment or a sanction for non-compliance, not a 
countermeasure as conceived in the articles. The phrase 
“as far as possible” in paragraph 3 indicates that if the 
injured State has a choice between a number of lawful 
and effective countermeasures, it should select one which 
permits the resumption of performance of the obligations 
suspended as a result of countermeasures.

Article 50. Obligations not affected 
by countermeasures

1. Countermeasures shall not affect:

(a) the obligation to refrain from the threat or use 
of force as embodied in the Charter of the United 
Nations;

(b) obligations for the protection of fundamental 
human rights;

(c) obligations of a humanitarian character prohib-
iting reprisals;

(d) other obligations under peremptory norms of 
general international law.

2. A State taking countermeasures is not relieved 
from fulfilling its obligations: 

(a) under any dispute settlement procedure appli-
cable between it and the responsible State;

(b) to respect the inviolability of diplomatic or con-
sular agents, premises, archives and documents.

Commentary

(1) Article 50 specifies certain obligations the perform-
ance of which may not be impaired by countermeasures. 
An injured State is required to continue to respect these 
obligations in its relations with the responsible State, and 
may not rely on a breach by the responsible State of its 
obligations under Part Two to preclude the wrongfulness 
of any non-compliance with these obligations. So far as 
the law of countermeasures is concerned, they are sacro-
sanct.

(2) The obligations dealt with in article 50 fall into two 
basic categories. Paragraph 1 deals with certain obliga-
tions which, by reason of their character, must not be 
the subject of countermeasures at all. Paragraph 2 deals 
with certain obligations relating in particular to the main-
tenance of channels of communication between the two 
States concerned, including machinery for the resolution 
of their disputes. 

(3) Paragraph 1 of article 50 identifies four categories 
of fundamental substantive obligations which may not be 
affected by countermeasures: (a) the obligation to refrain 
from the threat or use of force as embodied in the Charter 
of the United Nations; (b) obligations for the protection 
of fundamental human rights; (c) obligations of a humani-
tarian character prohibiting reprisals; and (d) other obli-
gations under peremptory norms of general international 
law.
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(4) Paragraph 1 (a) deals with the prohibition of the 
threat or use of force as embodied in the Charter of the 
United Nations, including the express prohibition of the 
use of force in Article 2, paragraph 4. It excludes forcible 
measures from the ambit of permissible countermeasures 
under chapter II. 

(5) The prohibition of forcible countermeasures is 
spelled out in the Declaration on Principles of Interna-
tional Law concerning Friendly Relations and Coopera-
tion among States in accordance with the Charter of the 
United Nations, by which the General Assembly pro-
claimed that “States have a duty to refrain from acts of 
reprisal involving the use of force”.756 The prohibition is 
also consistent with the prevailing doctrine as well as a 
number of authoritative pronouncements of international 
judicial757 and other bodies.758

(6) Paragraph 1 (b) provides that countermeasures may 
not affect obligations for the protection of fundamental 
human rights. In the “Naulilaa” arbitration, the tribunal 
stated that a lawful countermeasure must be “limited by 
the requirements of humanity and the rules of good faith 
applicable in relations between States”.759 The Institut de 
droit international in its 1934 resolution stated that in tak-
ing countermeasures a State must “abstain from any harsh 
measure which would be contrary to the laws of human-
ity or the demands of the public conscience”.760 This has 
been taken further as a result of the development since 
1945 of international human rights. In particular, the rel-
evant human rights treaties identify certain human rights 
which may not be derogated from even in time of war or 
other public emergency.761

(7) In its general comment No. 8 (1997) the Commit-
tee on Economic, Social and Cultural Rights discussed 
the effect of economic sanctions on civilian populations 
and especially on children. It dealt both with the effect 
of measures taken by international organizations, a top-
ic which falls outside the scope of the present articles,762 
as well as with countermeasures imposed by individual 
States or groups of States. It stressed that “whatever the 
circumstances, such sanctions should always take full ac-
count of the provisions of the International Covenant on 

��6 General Assembly resolution 2625 (XXV), annex, first princi-
ple. The Final Act of the Conference on Security and Co-operation in 
Europe also contains an explicit condemnation of forcible measures. 
Part of Principle II of the Declaration on Principles Guiding Relations 
between Participating States embodied in the first “Basket” of that 
Final Act reads: “Likewise [the participating States] will also refrain 
in their mutual relations from any act of reprisal by force.” 

��� See especially Corfu Channel, Merits (footnote 35 above), 
p. 35; and Military and Paramilitary Activities in and against Nicara-
gua (footnote 36 above), p. 127, para. 249. 

��� See, e.g., Security Council resolutions 111 (1956) of 19 January 
1956, 171 (1962) of 9 April 1962, 188 (1964) of 9 April 1964, 316 
(1972) of 26 June 1972, 332 (1973) of 21 April 1973, 573 (1985) of 
4 October 1985 and 1322 (2000) of 7 October 2000. See also General 
Assembly resolution 41/38 of 20 November 1986. 

��9 “Naulilaa” (see footnote 337 above), p. 1026.
�60 Annuaire de l’Institut de droit international, vol. 38 (1934), 

p. 710.
�61 See article 4 of the International Covenant on Civil and Political 

Rights; article 15 of the European Convention on Human Rights; and 
article 27 of the American Convention on Human Rights.

�6� See below, article 59 and commentary.

Economic, Social and Cultural Rights”,763 and went on to 
state that: 
it is essential to distinguish between the basic objective of applying  
political and economic pressure upon the governing elite of a country to 
persuade them to conform to international law, and the collateral inflic-
tion of suffering upon the most vulnerable groups within the targeted 
country.�6�

Analogies can be drawn from other elements of general 
international law. For example, paragraph 1 of article 54 
of the Protocol Additional to the Geneva Conventions of 
12 August 1949, and relating to the protection of victims 
of international armed conflicts (Protocol I) stipulates un-
conditionally that “[s]tarvation of civilians as a method of 
warfare is prohibited”.765 Likewise, the final sentence of 
paragraph 2 of article 1 of the International Covenant on 
Economic, Social and Cultural Rights and of the Interna-
tional Covenant on Civil and Political Rights states that 
“In no case may a people be deprived of its own means of 
subsistence”.

(8) Paragraph 1 (c) deals with the obligations of hu-
manitarian law with regard to reprisals and is modelled on 
article 60, paragraph 5, of the 1969 Vienna Convention.766 
The paragraph reflects the basic prohibition of reprisals 
against individuals, which exists in international humani-
tarian law. In particular, under the Geneva Convention 
relative to the Treatment of Prisoners of War of 1929, the 
Geneva Conventions of 12 August 1949 and the Protocol 
Additional to the Geneva Conventions of 12 August 1949, 
and relating to the protection of victims of international 
armed conflicts (Protocol I) of 1977, reprisals are pro-
hibited against defined classes of protected persons, and 
these prohibitions are very widely accepted.767

(9) Paragraph 1 (d) prohibits countermeasures affecting 
obligations under peremptory norms of general interna-
tional law. Evidently, a peremptory norm, not subject to 
derogation as between two States even by treaty, cannot be 
derogated from by unilateral action in the form of coun-
termeasures. Subparagraph (d) reiterates for the purposes 
of the present chapter the recognition in article 26 that 
the circumstances precluding wrongfulness elaborated in 
chapter V of Part One do not affect the wrongfulness of 
any act of a State which is not in conformity with an obli-
gation arising under a peremptory norm of general inter-
national law. The reference to “other” obligations under 

�6� E/C.12/1997/8, para. 1.
�6� Ibid., para. 4.
�6� See also paragraph 2 of article 54 (“objects indispensable to the 

survival of the civilian population”) and article 75. See also Protocol 
Additional to the Geneva Conventions of 12 August 1949, and relat-
ing to the protection of victims of non-international armed conflicts 
(Protocol II).

�66 Paragraph 5 of article 60 of the 1969 Vienna Convention pre-
cludes a State from suspending or terminating for material breach 
any treaty provision “relating to the protection of the human person 
contained in treaties of a humanitarian character, in particular to pro-
visions prohibiting any form of reprisals against persons protected by 
such treaties”. This paragraph was added at the Vienna Conference on 
the Law of Treaties on a vote of 88 votes in favour, none against and 
7 abstentions.

�6� See K. J. Partsch, “Reprisals”, Encyclopedia of Public Inter-
national Law, R. Bernhardt, ed. (Amsterdam, Elsevier, 2000), vol. 4, 
p. 200, at pp. 203–204; and S. Oeter, “Methods and means of combat”, 
D. Fleck, ed., op. cit. (footnote 409 above) p. 105, at pp. 204–207, paras. 
476–479, with references to relevant provisions.
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peremptory norms makes it clear that subparagraph (d) 
does not qualify the preceding subparagraphs, some of 
which also encompass norms of a peremptory character. 
In particular, subparagraphs (b) and (c) stand on their own. 
Subparagraph (d) allows for the recognition of further 
peremptory norms creating obligations which may not be 
the subject of countermeasures by an injured State.768

(10) States may agree between themselves on other 
rules of international law which may not be the subject 
of countermeasures, whether or not they are regarded as 
peremptory norms under general international law. This 
possibility is covered by the lex specialis provision in ar-
ticle 55 rather than by the exclusion of countermeasures 
under article 50, paragraph 1 (d). In particular, a bilateral 
or multilateral treaty might renounce the possibility of 
countermeasures being taken for its breach, or in relation 
to its subject matter. This is the case, for example, with the 
European Union treaties, which have their own system of 
enforcement.769 Under the dispute settlement system of 
WTO, the prior authorization of the Dispute Settlement 
Body is required before a member can suspend conces-
sions or other obligations under the WTO agreements in 
response to a failure of another member to comply with 
recommendations and rulings of a WTO panel or the 
Appellate Body.770 Pursuant to article 23 of the WTO Dis-
pute Settlement Understanding (DSU), members seeking 
“the redress of a violation of obligations or other nullifi-
cation or impairment of benefits” under the WTO agree-
ments, “shall have recourse to, and abide by” the DSU 
rules and procedures. This has been construed both as 
an “exclusive dispute resolution clause” and as a clause 
“preventing WTO members from unilaterally resolving 
their disputes in respect of WTO rights and obligations”.771

To the extent that derogation clauses or other treaty pro-
visions (e.g. those prohibiting reservations) are properly 
interpreted as indicating that the treaty provisions are 
“intransgressible”,772 they may entail the exclusion of 
countermeasures.

(11) In addition to the substantive limitations on the tak-
ing of countermeasures in paragraph 1 of article 50, para-
graph 2 provides that countermeasures may not be taken 
with respect to two categories of obligations, viz. certain 
obligations under dispute settlement procedures applicable 
between it and the responsible State, and obligations with 

�6� See paragraphs (4) to (6) of the commentary to article 40.
�69 On the exclusion of unilateral countermeasures in European 

Union law, see, for example, joined cases 90 and 91-63 (Commission 
of the European Economic Community v. Grand Duchy of Luxembourg 
and Kingdom of Belgium), Reports of cases before the Court, p. 625, at  
p. 631 (1964); case 52/75 (Commission of the European Communities 
v. Italian Republic), ibid., p. 277, at p. 284 (1976); case 232/78 
(Commission of the European Economic Communities v. French Re-
public), ibid., p. 2729 (1979); and case C-5/94 (The Queen. v. Ministry 
of Agriculture, Fisheries and Food, ex parte Hedley Lomas (Ireland) 
Ltd.), Reports of cases before the Court of Justice and the Court of First 
Instance, p. I–2553 (1996).

��0 See Marrakesh Agreement establishing the World Trade Organi-
zation, annex 2 (Understanding on Rules and Procedures governing the 
Settlement of Disputes), arts. 3, para. 7 and 22.

��1 See WTO, Report of the Panel, United States–Sections 301–310 
of the Trade Act of 1974 (footnote 73 above), paras. 7.35–7.46.

��� To use the synonym adopted by ICJ in its advisory opinion on 
Legality of the Threat or Use of Nuclear Weapons (see footnote 54 
above), p. 257, para. 79.

respect to diplomatic and consular inviolability. The justi-
fication in each case concerns not so much the substantive 
character of the obligation but its function in relation to 
the resolution of the dispute between the parties which has 
given rise to the threat or use of countermeasures.

(12) The first of these, contained in paragraph 2 (a), 
applies to “any dispute settlement procedure applicable” 
between the injured State and the responsible State. This 
phrase refers only to dispute settlement procedures that are 
related to the dispute in question and not to other unrelated 
issues between the States concerned. For this purpose the 
dispute should be considered as encompassing both the 
initial dispute over the internationally wrongful act and 
the question of the legitimacy of the countermeasure(s) 
taken in response.

(13) It is a well-established principle that dispute settle-
ment provisions must be upheld notwithstanding that they 
are contained in a treaty which is at the heart of the dis-
pute and the continued validity or effect of which is chal-
lenged. As ICJ said in Appeal Relating to the Jurisdiction 
of the ICAO Council: 

Nor in any case could a merely unilateral suspension per se render ju-
risdictional clauses inoperative, since one of their purposes might be, 
precisely, to enable the validity of the suspension to be tested.���

Similar reasoning underlies the principle that dispute set-
tlement provisions between the injured and the responsible 
State and applicable to their dispute may not be suspended 
by way of countermeasures. Otherwise, unilateral action 
would replace an agreed provision capable of resolving 
the dispute giving rise to the countermeasures. The point 
was affirmed by the Court in the United States Diplomatic 
and Consular Staff in Tehran case: 

In any event, any alleged violation of the Treaty [of Amity] by either 
party could not have the effect of precluding that party from invoking 
the provisions of the Treaty concerning pacific settlement of disputes.���

(14) The second exception in paragraph 2 (b) limits the 
extent to which an injured State may resort, by way of 
countermeasures, to conduct inconsistent with its obliga-
tions in the field of diplomatic or consular relations. An 
injured State could envisage action at a number of levels. 
To declare a diplomat persona non grata, to terminate 
or suspend diplomatic relations, to recall ambassadors in 
situations provided for in the Vienna Convention on Dip-
lomatic Relations—such acts do not amount to counter-
measures in the sense of this chapter. At a second level, 
measures may be taken affecting diplomatic or consular 
privileges, not prejudicing the inviolability of diplomatic 
or consular personnel or of premises, archives and docu-
ments. Such measures may be lawful as countermeasures 
if the requirements of this chapter are met. On the other 
hand, the scope of prohibited countermeasures under ar-
ticle 50, paragraph 2 (b), is limited to those obligations 
which are designed to guarantee the physical safety and 
inviolability (including the jurisdictional immunity) of 
diplomatic agents, premises, archives and documents in 

��� Appeal Relating to the Jurisdiction of the ICAO Council (India 
v. Pakistan), Judgment, I.C.J. Reports 1972, p. 46, at p. 53. See also 
S. M. Schwebel, International Arbitration: Three Salient Problems 
(Cambridge, Grotius, 1987), pp. 13–59. 

��� United States Diplomatic and Consular Staff in Tehran
(see footnote 59 above), p. 28, para. 53.
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all circumstances, including armed conflict.775 The same 
applies, mutatis mutandis, to consular officials.

(15) In the United States Diplomatic and Consular Staff 
in Tehran case, ICJ stressed that “diplomatic law itself 
provides the necessary means of defence against, and 
sanction for, illicit activities by members of diplomatic or 
consular missions”,776 and it concluded that violations of 
diplomatic or consular immunities could not be justified 
even as countermeasures in response to an internationally 
wrongful act by the sending State. As the Court said:

The rules of diplomatic law, in short, constitute a self-contained regime 
which, on the one hand, lays down the receiving State’s obligations 
regarding the facilities, privileges and immunities to be accorded to 
diplomatic missions and, on the other, foresees their possible abuse by 
members of the mission and specifies the means at the disposal of the 
receiving State to counter any such abuse.���

If diplomatic or consular personnel could be targeted by 
way of countermeasures, they would in effect constitute 
resident hostages against perceived wrongs of the send-
ing State, undermining the institution of diplomatic and 
consular relations. The exclusion of any countermeasures 
infringing diplomatic and consular inviolability is thus 
justified on functional grounds. It does not affect the vari-
ous avenues for redress available to the receiving State 
under the terms of the Vienna Convention on Diplomatic 
Relations and the Vienna Convention on Consular Rela-
tions.778 On the other hand, no reference need be made in 
article 50, paragraph 2 (b), to multilateral diplomacy. The 
representatives of States to international organizations are 
covered by the reference to diplomatic agents. As for offi-
cials of international organizations themselves, no retali-
atory step taken by a host State to their detriment could 
qualify as a countermeasure since it would involve non-
compliance not with an obligation owed to the responsible 
State but with an obligation owed to a third party, i.e. the 
international organization concerned.

Article 51. Proportionality

Countermeasures must be commensurate with the 
injury suffered, taking into account the gravity of the 
internationally wrongful act and the rights in ques-
tion.

Commentary

(1) Article 51 establishes an essential limit on the taking 
of countermeasures by an injured State in any given case, 
based on considerations of proportionality. It is relevant 
in determining what countermeasures may be applied and 

��� See, e.g., Vienna Convention on Diplomatic Relations, arts. 22, 
24, 29, 44 and 45.

��6 United States Diplomatic and Consular Staff in Tehran (see 
footnote 59 above), p. 38, para. 83. 

��� Ibid., p. 40, para. 86. Cf. article 45, subparagraph (a), of the 
Vienna Convention on Diplomatic Relations; article 27, paragraph 1 
(a), of the Vienna Convention on Consular Relations (premises, prop-
erty and archives to be protected “even in case of armed conflict”).

��� See articles 9, 11, 26, 36, paragraph 2, 43 (b) and 47, para- 
graph 2 (a), of the Vienna Convention on Diplomatic Relations; and 
articles 10, paragraph 2, 12, 23, 25 (b) and (c) and article 35, para- 
graph (3), of the Vienna Convention on Consular Relations.

their degree of intensity. Proportionality provides a meas-
ure of assurance inasmuch as disproportionate counter-
measures could give rise to responsibility on the part of 
the State taking such measures. 

(2) Proportionality is a well-established requirement 
for taking countermeasures, being widely recognized in 
State practice, doctrine and jurisprudence. According to 
the award in the “Naulilaa” case:

even if one were to admit that the law of nations does not require that 
the reprisal should be approximately in keeping with the offence, one 
should certainly consider as excessive and therefore unlawful reprisals 
out of all proportion to the act motivating them.��9 

(3) In the Air Service Agreement arbitration,780 the issue 
of proportionality was examined in some detail. In that 
case there was no exact equivalence between France’s re-
fusal to allow a change of gauge in London on flights from 
the west coast of the United States and the United States’ 
countermeasure which suspended Air France flights to 
Los Angeles altogether. The tribunal nonetheless held the 
United States measures to be in conformity with the prin-
ciple of proportionality because they “do not appear to be 
clearly disproportionate when compared to those taken by 
France”. In particular, the majority said:

It is generally agreed that all counter-measures must, in the first in-
stance, have some degree of equivalence with the alleged breach: this 
is a well-known rule … It has been observed, generally, that judging 
the “proportionality” of counter-measures is not an easy task and can 
at best be accomplished by approximation. In the Tribunal’s view, it is 
essential, in a dispute between States, to take into account not only the 
injuries suffered by the companies concerned but also the importance of 
the questions of principle arising from the alleged breach. The Tribunal 
thinks that it will not suffice, in the present case, to compare the losses 
suffered by Pan Am on account of the suspension of the projected serv-
ices with the losses which the French companies would have suffered 
as a result of the counter-measures; it will also be necessary to take 
into account the importance of the positions of principle which were 
taken when the French authorities prohibited changes of gauge in third 
countries. If the importance of the issue is viewed within the frame-
work of the general air transport policy adopted by the United States 
Government and implemented by the conclusion of a large number of 
international agreements with countries other than France, the measures 
taken by the United States do not appear to be clearly disproportionate 
when compared to those taken by France. Neither Party has provided 
the Tribunal with evidence that would be sufficient to affirm or reject 
the existence of proportionality in these terms, and the Tribunal must be 
satisfied with a very approximative appreciation. ��1

In that case the countermeasures taken were in the same 
field as the initial measures and concerned the same 
routes, even if they were rather more severe in terms of 
their economic effect on the French carriers than the ini-
tial French action. 

(4) The question of proportionality was again central 
to the appreciation of the legality of possible counter-
measures taken by Czechoslovakia in the Gabčíkovo- 
Nagymaros Project case.782 ICJ, having accepted that 

��9 “Naulilaa” (see footnote 337 above), p. 1028.
��0 Air Service Agreement (see footnote 28 above), para. 83.
��1 Ibid.; Reuter, dissenting, accepted the tribunal’s legal analysis of 

proportionality but suggested that there were “serious doubts on the 
proportionality of the counter-measures taken by the United States, 
which the tribunal has been unable to assess definitely” (p. 448).

��� Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 56, 
paras. 85 and 87, citing Territorial Jurisdiction of the International 
Commission of the River Oder, Judgment No. 16, 1929, P.C.I.J., Series 
A, No. 23, p. 27.
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Hungary’s actions in refusing to complete the Project 
amounted to an unjustified breach of the Treaty on the 
Construction and Operation of the Gabčíkovo-Nagymaros 
Barrage System of 1977, went on to say: 

In the view of the Court, an important consideration is that the ef-
fects of a countermeasure must be commensurate with the injury suf-
fered, taking account of the rights in question. 

In 1929, the Permanent Court of International Justice, with regard to 
navigation on the River Oder, stated as follows: 

“[the] community of interest in a navigable river becomes the ba-
sis of a common legal right, the essential features of which are the 
perfect equality of all riparian States in the user [sic] of the whole 
course of the river and the exclusion of any preferential privilege of 
any one riparian State in relation to the others”... 

Modern development of international law has strengthened this 
principle for non-navigational uses of international watercourses as 
well ... 

The Court considers that Czechoslovakia, by unilaterally assum-
ing control of a shared resource, and thereby depriving Hungary of its 
right to an equitable and reasonable share of the natural resources of the 
Danube—with the continuing effects of the diversion of these waters on 
the ecology of the riparian area of the Szigetköz—failed to respect the 
proportionality which is required by international law ... 

The Court thus considers that the diversion of the Danube carried 
out by Czechoslovakia was not a lawful countermeasure because it was 
not proportionate.

Thus, the Court took into account the quality or character 
of the rights in question as a matter of principle and (like 
the tribunal in the Air Service Agreement case) did not 
assess the question of proportionality only in quantitative 
terms. 

(5) In other areas of the law where proportionality is 
relevant (e.g. self-defence), it is normal to express the re-
quirement in positive terms, even though, in those areas 
as well, what is proportionate is not a matter which can 
be determined precisely.783 The positive formulation of 
the proportionality requirement is adopted in article 51. 
A negative formulation might allow too much latitude, in 
a context where there is concern as to the possible abuse 
of countermeasures. 

(6) Considering the need to ensure that the adoption of 
countermeasures does not lead to inequitable results, pro-
portionality must be assessed taking into account not only 
the purely “quantitative” element of the injury suffered, 
but also “qualitative” factors such as the importance of the 
interest protected by the rule infringed and the seriousness 
of the breach. Article 51 relates proportionality primarily 
to the injury suffered but “taking into account” two fur-
ther criteria: the gravity of the internationally wrongful 
act, and the rights in question. The reference to “the rights 
in question” has a broad meaning, and includes not only 
the effect of a wrongful act on the injured State but also 
on the rights of the responsible State. Furthermore, the 
position of other States which may be affected may also 
be taken into consideration. 

(7) Proportionality is concerned with the relationship 
between the internationally wrongful act and the counter-
measure. In some respects proportionality is linked to the 

��� E. Cannizzaro, Il principio della proporzionalità nell’ordina- 
mento internazionale (Milan, Giuffrè, 2000).

requirement of purpose specified in article 49: a clearly 
disproportionate measure may well be judged not to have 
been necessary to induce the responsible State to comply 
with its obligations but to have had a punitive aim and to 
fall outside the purpose of countermeasures enunciated in 
article 49. Proportionality is, however, a limitation even 
on measures which may be justified under article 49. In 
every case a countermeasure must be commensurate with 
the injury suffered, including the importance of the issue 
of principle involved and this has a function partly inde-
pendent of the question whether the countermeasure was 
necessary to achieve the result of ensuring compliance. 

Article 52. Conditions relating to resort 
to countermeasures

1. Before taking countermeasures, an injured 
State shall:

(a) call upon the responsible State, in accordance 
with article �3, to fulfil its obligations under Part 
Two;

(b) notify the responsible State of any decision to 
take countermeasures and offer to negotiate with that 
State.

2. Notwithstanding paragraph 1 (b), the injured 
State may take such urgent countermeasures as are 
necessary to preserve its rights.

3. Countermeasures may not be taken, and if al-
ready taken must be suspended without undue delay 
if:

(a) the internationally wrongful act has ceased; 
and

(b) the dispute is pending before a court or tribunal 
which has the authority to make decisions binding on 
the parties.

�. Paragraph 3 does not apply if the responsible 
State fails to implement the dispute settlement proce-
dures in good faith.

Commentary

(1) Article 52 lays down certain procedural conditions 
relating to the resort to countermeasures by the injured 
State. Before taking countermeasures an injured State is 
required to call on the responsible State in accordance 
with article 43 to comply with its obligations under Part 
Two. The injured State is also required to notify the re-
sponsible State that it intends to take countermeasures and 
to offer to negotiate with that State. Notwithstanding this 
second requirement, the injured State may take certain ur-
gent countermeasures to preserve its rights. If the respon-
sible State has ceased the internationally wrongful act and 
the dispute is before a competent court or tribunal, coun-
termeasures may not be taken; if already taken, they must 
be suspended. However, this requirement does not apply if 
the responsible State fails to implement dispute settlement 
procedures in good faith. In such a case countermeasures 
do not have to be suspended and may be resumed. 
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(2) Overall, article 52 seeks to establish reasonable pro-
cedural conditions for the taking of countermeasures in a 
context where compulsory third party settlement of dis-
putes may not be available, immediately or at all.784 At the 
same time, it needs to take into account the possibility that 
there may be an international court or tribunal with au-
thority to make decisions binding on the parties in relation 
to the dispute. Countermeasures are a form of self-help, 
which responds to the position of the injured State in an 
international system in which the impartial settlement of 
disputes through due process of law is not yet guaranteed. 
Where a third party procedure exists and has been invoked 
by either party to the dispute, the requirements of that pro-
cedure, e.g. as to interim measures of protection, should 
substitute as far as possible for countermeasures. On the 
other hand, even where an international court or tribunal 
has jurisdiction over a dispute and authority to indicate 
interim measures of protection, it may be that the respon-
sible State is not cooperating in that process. In such cases 
the remedy of countermeasures necessarily revives. 

(3) The system of article 52 builds upon the observa-
tions of the tribunal in the Air Service Agreement arbi-
tration.785 The first requirement, set out in paragraph 1 
(a), is that the injured State must call on the responsible 
State to fulfil its obligations of cessation and reparation 
before any resort to countermeasures. This requirement 
(sometimes referred to as “sommation”) was stressed both 
by the tribunal in the Air Service Agreement arbitration786 
and by ICJ in the Gabčíkovo-Nagymaros Project case.787 
It also appears to reflect a general practice.788

(4) The principle underlying the notification require-
ment is that, considering the exceptional nature and po-
tentially serious consequences of countermeasures, they 
should not be taken before the other State is given notice 
of a claim and some opportunity to present a response. In 
practice, however, there are usually quite extensive and 
detailed negotiations over a dispute before the point is 
reached where some countermeasures are contemplated. 
In such cases the injured State will already have notified 
the responsible State of its claim in accordance with arti-
cle 43, and it will not have to do it again in order to com-
ply with paragraph 1 (a).

(5) Paragraph 1 (b) requires that the injured State which 
decides to take countermeasures should notify the re-
sponsible State of that decision to take countermeasures 
and offer to negotiate with that State. Countermeasures 
can have serious consequences for the target State, which 
should have the opportunity to reconsider its position 
faced with the proposed countermeasures. The temporal 
relationship between the operation of subparagraphs (a) 

��� See above, paragraph (7) of the commentary to the present 
chapter.

��� Air Service Agreement (see footnote 28 above), pp. 445–446, 
paras. 91 and 94–96.

��6 Ibid., p. 444, paras. 85–87.
��� Gabčíkovo-Nagymaros Project (see footnote 27 above), p. 56, 

para. 84.
��� A. Gianelli, Adempimenti preventivi all’adozione di contromisure 

internazionali (Milan, Giuffrè, 1997).

and (b) of paragraph 1 is not strict. Notifications could be 
made close to each other or even at the same time. 

(6) Under paragraph 2, however, the injured State may 
take “such urgent countermeasures as are necessary to 
preserve its rights” even before any notification of the 
intention to do so. Under modern conditions of commu-
nications, a State which is responsible for an internation-
ally wrongful act and which refuses to cease that act or 
provide any redress therefore may also seek to immunize 
itself from countermeasures, for example by withdrawing 
assets from banks in the injured State. Such steps can be 
taken within a very short time, so that the notification re-
quired by paragraph 1 (b) might frustrate its own purpose. 
Hence, paragraph 2 allows for urgent countermeasures 
which are necessary to preserve the rights of the injured 
State: this phrase includes both its rights in the subject 
matter of the dispute and its right to take countermeas-
ures. Temporary stay orders, the temporary freezing of as-
sets and similar measures could fall within paragraph 2, 
depending on the circumstances. 

(7) Paragraph 3 deals with the case in which the wrong-
ful act has ceased and the dispute is submitted to a court 
or tribunal which has the authority to decide it with bind-
ing effect for the parties. In such a case, and for so long 
as the dispute settlement procedure is being implemented 
in good faith, unilateral action by way of countermeas-
ures is not justified. Once the conditions in paragraph 3 
are met, the injured State may not take countermeasures; 
if already taken, they must be suspended “without undue 
delay”. The phrase “without undue delay” allows a lim-
ited tolerance for the arrangements required to suspend 
the measures in question. 

(8) A dispute is not “pending before a court or tribunal” 
for the purposes of paragraph 3 (b) unless the court or 
tribunal exists and is in a position to deal with the case. 
For these purposes a dispute is not pending before an ad 
hoc tribunal established pursuant to a treaty until the tri-
bunal is actually constituted, a process which will take 
some time even if both parties are cooperating in the ap-
pointment of the members of the tribunal.789 Paragraph 
3 is based on the assumption that the court or tribunal to 
which it refers has jurisdiction over the dispute and also 
the power to order provisional measures. Such power is 
a normal feature of the rules of international courts and 
tribunals.790 The rationale behind paragraph 3 is that once 
the parties submit their dispute to such a court or tribunal 
for resolution, the injured State may request it to order 
provisional measures to protect its rights. Such a request, 
provided the court or tribunal is available to hear it, will 
perform a function essentially equivalent to that of coun-
termeasures. Provided the order is complied with it will 

��9 Hence, paragraph 5 of article 290 of the United Nations Conven-
tion on the Law of the Sea provides for ITLOS to deal with provisional 
measures requests “[p]ending the constitution of an arbitral tribunal to 
which the dispute is being submitted”.

�90 The binding effect of provisional measures orders under Part XI 
of the United Nations Convention on the Law of the Sea is assured 
by paragraph 6 of article 290. For the binding effect of provisional 
measures orders under Article 41 of the Statute of ICJ, see the deci-
sion in LaGrand, Judgment (footnote 119 above), pp. 501–504, 
paras. 99–104.
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make countermeasures unnecessary pending the decision 
of the tribunal. The reference to a “court or tribunal” is 
intended to refer to any third party dispute settlement pro-
cedure, whatever its designation. It does not, however, re-
fer to political organs such as the Security Council. Nor 
does it refer to a tribunal with jurisdiction between a pri-
vate party and the responsible State, even if the dispute 
between them has given rise to the controversy between 
the injured State and the responsible State. In such cases, 
however, the fact that the underlying dispute has been 
submitted to arbitration will be relevant for the purposes 
of articles 49 and 51, and only in exceptional cases will 
countermeasures be justified.791

(9) Paragraph 4 of article 52 provides a further condition 
for the suspension of countermeasures under paragraph 
3. It comprehends various possibilities, ranging from an 
initial refusal to cooperate in the procedure, for example 
by non-appearance, through non-compliance with a provi-
sional measures order, whether or not it is formally bind-
ing, through to refusal to accept the final decision of the 
court or tribunal. This paragraph also applies to situations 
where a State party fails to cooperate in the establishment 
of the relevant tribunal or fails to appear before the tri-
bunal once it is established. Under the circumstances of 
paragraph 4, the limitations to the taking of countermeas-
ures under paragraph 3 do not apply. 

Article 53. Termination of countermeasures

Countermeasures shall be terminated as soon as the 
responsible State has complied with its obligations un-
der Part Two in relation to the internationally wrong-
ful act.

Commentary

(1) Article 53 deals with the situation where the respon-
sible State has complied with its obligations of cessation 
and reparation under Part Two in response to counter-
measures taken by the injured State. Once the responsible 
State has complied with its obligations under Part Two, no 
ground is left for maintaining countermeasures, and they 
must be terminated forthwith. 

(2) The notion that countermeasures must be terminated 
as soon as the conditions which justified them have ceased 
is implicit in the other articles in this chapter. In view of 
its importance, however, article 53 makes this clear. It un-
derlines the specific character of countermeasures under 
article 49. 

�91 Under the Convention on the Settlement of Investment Disputes 
between States and Nationals of other States, the State of nationality 
may not bring an international claim on behalf of a claimant individual 
or company “in respect of a dispute which one of its nationals and an-
other Contracting State shall have consented to submit or shall have 
submitted to arbitration under this Convention, unless such other Con-
tracting State shall have failed to abide by and comply with the award 
rendered in such dispute” (art. 27, para. 1); see C. H. Schreuer, The 
ICSID Convention: A Commentary (Cambridge University Press, 2001) 
pp. 397–414. This excludes all forms of invocation of responsibility 
by the State of nationality, including the taking of countermeasures. 
See paragraph (2) of the commentary to article 42.

Article 54. Measures taken by States other 
than an injured State

This chapter does not prejudice the right of any 
State, entitled under article ��, paragraph 1, to invoke 
the responsibility of another State, to take lawful meas-
ures against that State to ensure cessation of the breach 
and reparation in the interest of the injured State or of 
the beneficiaries of the obligation breached.

Commentary

(1) Chapter II deals with the right of an injured State 
to take countermeasures against a responsible State in 
order to induce that State to comply with its obligations 
of cessation and reparation. However, “injured” States, as 
defined in article 42, are not the only States entitled to 
invoke the responsibility of a State for an internationally 
wrongful act under chapter I of this Part. Article 48 allows 
such invocation by any State, in the case of the breach of 
an obligation to the international community as a whole, 
or by any member of a group of States, in the case of 
other obligations established for the protection of the col-
lective interest of the group. By virtue of article 48, para- 
graph 2, such States may also demand cessation and 
performance in the interests of the beneficiaries of the 
obligation breached. Thus, with respect to the obligations 
referred to in article 48, such States are recognized as hav-
ing a legal interest in compliance. The question is to what 
extent these States may legitimately assert a right to react 
against unremedied breaches.792

(2) It is vital for this purpose to distinguish between 
individual measures, whether taken by one State or by a 
group of States each acting in its individual capacity and 
through its own organs on the one hand, and institutional 
reactions in the framework of international organizations 
on the other. The latter situation, for example where it 
occurs under the authority of Chapter VII of the Charter of 
the United Nations, is not covered by the articles.793 More 
generally, the articles do not cover the case where action 
is taken by an international organization, even though the 
member States may direct or control its conduct.794

(3) Practice on this subject is limited and rather embry-
onic. In a number of instances, States have reacted against 
what were alleged to be breaches of the obligations 
referred to in article 48 without claiming to be individual-
ly injured. Reactions have taken such forms as economic 
sanctions or other measures (e.g. breaking off air links or 
other contacts). Examples include the following:

�9� See, e.g., M. Akehurst, “Reprisals by third States”, BYBIL, 
1970, vol. 44, p. 1; J. I. Charney, “Third State remedies in international 
law”, Michigan Journal of International Law, vol. 10, No. 1 (1989), 
p. 57; Hutchinson, loc. cit. (footnote 672 above); Sicilianos, op. cit. 
(footnote 735 above), pp. 110–175; B. Simma, “From bilateralism 
to community interest in international law”, Collected Courses ..., 
1994–VI (The Hague, Martinus Nijhoff, 1997), vol. 250, p. 217; and J. 
A. Frowein, “Reactions by not directly affected States to breaches of 
public international law”, Collected Courses ..., 1994–IV (Dordrecht, 
Martinus Nijhoff, 1995), vol. 248, p. 345. 

�9� See article 59 and commentary.
�9� See article 57 and commentary.
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United States-Uganda (1978). In October 1978, the 
United States Congress adopted legislation prohibiting 
exports of goods and technology to, and all imports 
from, Uganda.795 The legislation recited that “[t]he 
Government of Uganda … has committed genocide 
against Ugandans” and that the “United States should 
take steps to dissociate itself from any foreign govern-
ment which engages in the international crime of geno-
cide”.796

Certain Western countries-Poland and the Soviet 
Union (1981). On 13 December 1981, the Polish 
Government imposed martial law and subsequently 
suppressed demonstrations and detained many dissi- 
dents.797 The United States and other Western countries 
took action against both Poland and the Soviet Union. 
The measures included the suspension, with immediate 
effect, of treaties providing for landing rights of Aero-
flot in the United States and LOT in the United States, 
Great Britain, France, the Netherlands, Switzerland 
and Austria.798 The suspension procedures provided 
for in the respective treaties were disregarded.799

 Collective measures against Argentina (1982). In 
April 1982, when Argentina took control over part of the 
Falkland Islands (Malvinas), the Security Council called 
for an immediate withdrawal.800 Following a request by 
the United Kingdom, European Community members, 
Australia, Canada and New Zealand adopted trade sanc-
tions. These included a temporary prohibition on all im-
ports of Argentine products, which ran contrary to ar- 
ticle XI:1 and possibly article III of the General Agree-
ment on Tariffs and Trade. It was disputed whether the 
measures could be justified under the national security 
exception provided for in article XXI (b) (iii) of the 
Agreement.801 The embargo adopted by the European 
countries also constituted a suspension of Argentina’s 
rights under two sectoral agreements on trade in tex-
tiles and trade in mutton and lamb,802 for which secu-
rity exceptions of the Agreement did not apply.

�9� Uganda Embargo Act, Public Law 95-435 of 10 October 1978, 
United States Statutes at Large 1978, vol. 92, part 1 (Washington, 
D.C., United States Government Printing Office, 1980), pp. 1051–
1053.

�96 Ibid., sects. 5(a) and (b).
�9� RGDIP, vol. 86 (1982), pp. 603–604.
�9� Ibid., p. 606.
�99 See, e.g., article 15 of the Air Transport Agreement between the 

Government of the United States of America and the Government of 
the Polish People’s Republic of 1972 (United States Treaties and Other 
International Agreements, vol. 23, part 4 (1972), p. 4269); and article 
17 of the United States-Union of Soviet Socialist Republics Civil Air 
Transport Agreement of 1966, ILM, vol. 6, No. 1 (January 1967), p. 82 
and vol. 7, No. 3 (May 1968), p. 571.

�00 Security Council resolution 502 (1982) of 3 April 1982.
�01 Western States’ reliance on this provision was disputed by other 

GATT members; cf. communiqué of Western countries, GATT docu-
ment L. 5319/Rev.1 and the statements by Spain and Brazil, GATT 
document C/M/157, pp. 5–6. For an analysis, see M. J. Hahn, 
Die einseitige Aussetzung von GATT-Verpflichtungen als Repressa-
lie (Unilateral Suspension of GATT Obligations as Reprisal (English 
summary)) (Berlin, Springer, 1996), pp. 328–334.

�0� The treaties are reproduced in Official Journal of the European 
Communities, No. L 298 of 26 November 1979, p. 2; and No. L 275 of 
18 October 1980, p. 14.

•

•

•

United States-South Africa (1986). When in 1985, 
the Government of South Africa declared a state of 
emergency in large parts of the country, the Security 
Council recommended the adoption of sectoral eco-
nomic boycotts and the freezing of cultural and sports 
relations.803 Subsequently, some countries introduced 
measures which went beyond those recommended 
by the Security Council. The United States Congress 
adopted the Comprehensive Anti-Apartheid Act which 
suspended landing rights of South African Airlines on 
United States territory.804 This immediate suspension 
was contrary to the terms of the 1947 United States of 
America and Union of South Africa Agreement relat-
ing to air services between their respective territories805 
and was justified as a measure which should encour-
age the Government of South Africa “to adopt reforms 
leading to the establishment of a non-racial democ-
racy”.806

Collective measures against Iraq (1990). On 2 Au-
gust 1990, Iraqi troops invaded and occupied Kuwait. 
The Security Council immediately condemned the in-
vasion. European Community member States and the 
United States adopted trade embargoes and decided to 
freeze Iraqi assets.807 This action was taken in direct 
response to the Iraqi invasion with the consent of the 
Government of Kuwait.

Collective measures against the Federal Republic 
of Yugoslavia (1998). In response to the humanitarian 
crisis in Kosovo, the member States of the European 
Community adopted legislation providing for the freez-
ing of Yugoslav funds and an immediate flight ban.808 
For a number of countries, such as France, Germany 
and the United Kingdom, the latter measure implied 
the non-performance of bilateral aviation agreements.809 
Because of doubts about the legitimacy of the action, 
the British Government initially was prepared to fol-
low the one-year denunciation procedure provided for 
in article 17 of its agreement with Yugoslavia. How-
ever, it later changed its position and denounced flights 
with immediate effect. Justifying the measure, it stated 
that “President Milosevic’s ... worsening record on hu-
man rights means that, on moral and political grounds, 
he has forfeited the right of his Government to insist 
upon the 12 months notice which would normally ap-

�0� Security Council resolution 569 (1985) of 26 July 1985. 
For further references, see Sicilianos, op. cit. (footnote 735 above), 
p. 165.

�0� For the text of this provision, see ILM, vol. 26, No. 1 (January 
1987), p. 79 (sect. 306).

�0� United Nations, Treaty Series, vol. 66, p. 239 (art. VI).
�06 For the implementation order, see ILM (footnote 804 above), 

p. 105.
�0� See, e.g., President Bush’s Executive Orders of 2 August 1990, 

reproduced in AJIL, vol. 84, No. 4 (October 1990), pp. 903–905.
�0� Common positions of 7 May and 29 June 1998, Official Journal 

of the European Communities, No. L 143 of 14 May 1998, p. 1 and 
No. L 190 of 4 July 1998, p. 3; implemented through Council Regula-
tions 1295/98, ibid., No. L 178 of 23 June 1998, p. 33 and 1901/98, 
ibid., No. L 248 of 8 September 1998, p. 1.

�09 See, e.g., United Kingdom, Treaty Series No. 10 (1960) (London, 
HM Stationery Office, 1960); and Recueil des Traités et Accords de la 
France, 1967, No. 69.

•

•

•
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ply”.810 The Federal Republic of Yugoslavia protested 
these measures as “unlawful, unilateral and an example 
of the policy of discrimination”.811

(4) In some other cases, certain States similarly sus-
pended treaty rights in order to exercise pressure on States 
violating collective obligations. However, they did not rely 
on a right to take countermeasures, but asserted a right to 
suspend the treaty because of a fundamental change of 
circumstances. Two examples may be given:

Netherlands-Suriname (1982). In 1980, a military 
Government seized power in Suriname. In response 
to a crackdown by the new Government on opposition 
movements in December 1982, the Dutch Government 
suspended a bilateral treaty on development assistance 
under which Suriname was entitled to financial subsi-
dies.812 While the treaty itself did not contain any sus-
pension or termination clauses, the Dutch Government 
stated that the human rights violations in Suriname 
constituted a fundamental change of circumstances 
which gave rise to a right of suspension.813

European Community member States-the Federal 
Republic of Yugoslavia (1991). In the autumn of 1991, 
in response to resumption of fighting within the Fed-
eral Republic of Yugoslavia, European Community 
members suspended and later denounced the 1983 
Cooperation Agreement with Yugoslavia.814 This led 
to a general repeal of trade preferences on imports 
and thus went beyond the weapons embargo ordered 
by the Security Council in resolution 713 (1991) of 25 
September 1991. The reaction was incompatible with 
the terms of the Cooperation Agreement, which did 
not provide for the immediate suspension but only for 
denunciation upon six months’ notice. Justifying the 
suspension, European Community member States ex-
plicitly mentioned the threat to peace and security in 
the region. But as in the case of Suriname, they relied 
on fundamental change of circumstances, rather than 
asserting a right to take countermeasures.815

(5) In some cases, there has been an apparent willing-
ness on the part of some States to respond to violations of 
obligations involving some general interest, where those 

�10 BYBIL, 1998, vol. 69, p. 581; see also BYBIL, 1999, vol. 70, 
pp. 555–556.

�11 Statement of the Government of the Federal Republic of 
Yugoslavia on the suspension of flights of Yugoslav Airlines of 
10 October 1998. See M. Weller, The Crisis in Kosovo 1989-1999 
(Cambridge, Documents & Analysis Publishing, 1999), p. 227. 

�1� Tractatenblad van het Koninkrijk der Nederlanden, No. 140 
(1975). See H.-H. Lindemann, “The repercussions resulting from the 
violation of human rights in Surinam on the contractual relations be-
tween the Netherlands and Surinam”, Zeitschrift für ausländisches 
öffentliches Recht und Völkerrecht, vol. 44 (1984), p. 64, at pp. 68–69. 

�1� R. C. R. Siekmann, “Netherlands State practice for the parliamen-
tary year 1982–1983”, NYIL, 1984, vol. 15, p. 321.

�1� Official Journal of the European Communities, No. L 41 of 
14 February 1983, p. 1; No. L 315 of 15 November 1991, p. 1, for 
the suspension; and No. L 325 of 27 November 1991, p. 23, for the 
denunciation.

�1� See also the decision of the European Court of Justice in A. Racke 
GmbH and Co. v. Hauptzollamt Mainz, case C-162/96, Reports of cases 
before the Court of Justice and the Court of First Instance, 1998-6, 
p. I–3655, at pp. 3706–3708, paras. 53–59.

•

•

States could not be considered “injured States” in the 
sense of article 42. It should be noted that in those cases 
where there was, identifiably, a State primarily injured 
by the breach in question, other States have acted at the 
request and on behalf of that State.816

(6) As this review demonstrates, the current state of in-
ternational law on countermeasures taken in the general 
or collective interest is uncertain. State practice is sparse 
and involves a limited number of States. At present, there 
appears to be no clearly recognized entitlement of States 
referred to in article 48 to take countermeasures in the 
collective interest. Consequently, it is not appropriate to 
include in the present articles a provision concerning the 
question whether other States, identified in article 48, are 
permitted to take countermeasures in order to induce a 
responsible State to comply with its obligations. Instead, 
chapter II includes a saving clause which reserves the po-
sition and leaves the resolution of the matter to the further 
development of international law.

(7) Article 54 accordingly provides that the chapter 
on countermeasures does not prejudice the right of any 
State, entitled under article 48, paragraph 1, to invoke the 
responsibility of another State, to take lawful measures 
against the responsible State to ensure cessation of the 
breach and reparation in the interest of the injured State 
or the beneficiaries of the obligation breached. The ar-
ticle speaks of “lawful measures” rather than “counter-
measures” so as not to prejudice any position concerning 
measures taken by States other than the injured State in 
response to breaches of obligations for the protection of 
the collective interest or those owed to the international 
community as a whole.

PART FOuR

GENERAL PROVISIONS

This Part contains a number of general provisions ap-
plicable to the articles as a whole, specifying either their 
scope or certain matters not dealt with. First, article 55 
makes it clear by reference to the lex specialis principle 
that the articles have a residual character. Where some 
matter otherwise dealt with in the articles is governed by 
a special rule of international law, the latter will prevail to 
the extent of any inconsistency. Correlatively, article 56 
makes it clear that the articles are not exhaustive, and that 
they do not affect other applicable rules of international 
law on matters not dealt with. There follow three saving 
clauses. Article 57 excludes from the scope of the articles 
questions concerning the responsibility of international 
organizations and of States for the acts of international 
organizations. The articles are without prejudice to any 
question of the individual responsibility under interna-
tional law of any person acting on behalf of a State, and 
this is made clear by article 58. Finally, article 59 reserves 
the effects of the Charter of the united Nations itself.

�16 Cf. Military and Paramilitary Activities in and against Nicaragua 
(footnote 36 above) where ICJ noted that action by way of collective self-
defence could not be taken by a third State except at the request of the 
State subjected to the armed attack (p. 105, para. 199).
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Article 55. Lex specialis

These articles do not apply where and to the extent 
that the conditions for the existence of an internation-
ally wrongful act or the content or implementation of 
the international responsibility of a State are governed 
by special rules of international law.

Commentary

(1) When defining the primary obligations that apply 
between them, States often make special provision for 
the legal consequences of breaches of those obligations, 
and even for determining whether there has been such 
a breach. The question then is whether those provisions 
are exclusive, i.e. whether the consequences which would 
otherwise apply under general international law, or the 
rules that might otherwise have applied for determining a 
breach, are thereby excluded. A treaty may expressly pro-
vide for its relationship with other rules. Often, however, 
it will not do so and the question will then arise whether 
the specific provision is to coexist with or exclude the 
general rule that would otherwise apply.

(2) Article 55 provides that the articles do not apply 
where and to the extent that the conditions for the exist-
ence of an internationally wrongful act or its legal conse-
quences are determined by special rules of international 
law. It reflects the maxim lex specialis derogat legi gen-
erali. Although it may provide an important indication, 
this is only one of a number of possible approaches to-
wards determining which of several rules potentially ap-
plicable is to prevail or whether the rules simply coexist. 
Another gives priority, as between the parties, to the rule 
which is later in time.817 In certain cases the consequenc-
es that follow from a breach of some overriding rule may 
themselves have a peremptory character. For example, 
States cannot, even as between themselves, provide for 
legal consequences of a breach of their mutual obligations 
which would authorize acts contrary to peremptory norms 
of general international law. Thus, the assumption of ar- 
ticle 55 is that the special rules in question have at least 
the same legal rank as those expressed in the articles. On 
that basis, article 55 makes it clear that the present articles 
operate in a residual way. 

(3) It will depend on the special rule to establish the ex-
tent to which the more general rules on State responsibil-
ity set out in the present articles are displaced by that rule. 
In some cases, it will be clear from the language of a trea-
ty or other text that only the consequences specified are 
to flow. Where that is so, the consequence will be “de-
termined” by the special rule and the principle embodied 
in article 55 will apply. In other cases, one aspect of the 
general law may be modified, leaving other aspects still 
applicable. An example of the former is the WTO Under-
standing on Rules and Procedures governing the Settle-
ment of Disputes as it relates to certain remedies.818 An 

�1� See paragraph 3 of article 30 of the 1969 Vienna Convention. 
�1� See Marrakesh Agreement establishing the World Trade Organi-

zation, annex 2, especially art. 3, para. 7, which provides for compensa-
tion “only if the immediate withdrawal of the measure is impractical 
and as a temporary measure pending the withdrawal of the measure 

example of the latter is article 41 of Protocol No. 11 to 
the European Convention on Human Rights.819 Both con-
cern matters dealt with in Part Two of the articles. The 
same considerations apply to Part One. Thus, a particular 
treaty might impose obligations on a State but define the 
“State” for that purpose in a way which produces different 
consequences than would otherwise flow from the rules 
of attribution in chapter II.820 Or a treaty might exclude a 
State from relying on force majeure or necessity.

(4) For the lex specialis principle to apply it is not enough 
that the same subject matter is dealt with by two provi-
sions; there must be some actual inconsistency between 
them, or else a discernible intention that one provision is 
to exclude the other. Thus, the question is essentially one 
of interpretation. For example, in the Neumeister case, the 
European Court of Human Rights held that the specific 
obligation in article 5, paragraph 5, of the European Con-
vention on Human Rights for compensation for unlawful 
arrest or detention did not prevail over the more general 
provision for compensation in article 50. In the Court’s 
view, to have applied the lex specialis principle to article 
5, paragraph 5, would have led to “consequences incom-
patible with the aim and object of the Convention”.821 It 
was sufficient, in applying article 50, to take account of 
the specific provision.822

(5) Article 55 is designed to cover both “strong” forms 
of lex specialis, including what are often referred to as 
self-contained regimes, as well as “weaker” forms such as 
specific treaty provisions on a single point, for example, 
a specific treaty provision excluding restitution. PCIJ re-
ferred to the notion of a self-contained regime in the S.S. 
“Wimbledon” case with respect to the transit provisions 
concerning the Kiel Canal in the Treaty of Versailles,823 

which is inconsistent with a covered agreement”. For WTO purposes, 
“compensation” refers to the future conduct, not past conduct, and in-
volves a form of countermeasure. See article 22 of the Understanding. 
On the distinction between cessation and reparation for WTO purposes, 
see, e.g., Report of the Panel, Australia–Subsidies Provided to Produc-
ers and Exporters of Automotive Leather (footnote 431 above).

�19 See paragraph (2) of the commentary to article 32.
��0 Thus, article 1 of the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment only applies to torture 
committed “by or at the instigation of or with the consent or acquies-
cence of a public official or other person acting in an official capacity”. 
This is probably narrower than the bases for attribution of conduct to 
the State in Part One, chapter II. Cf. “federal” clauses, allowing certain 
component units of the State to be excluded from the scope of a treaty 
or limiting obligations of the federal State with respect to such units 
(e.g. article 34 of the Convention for the Protection of the World Cul-
tural and Natural Heritage). 

��1 Neumeister v. Austria, Eur. Court H.R., Series A, No. 17 (1974), 
paras. 28–31, especially para. 30.

��� See also Mavrommatis (footnote 236 above), pp. 29–33; Marcu 
Colleanu v. German State, Recueil des décisions des tribunaux ar-
bitraux mixtes institués par les traités de paix (Paris, Sirey, 1930), 
vol. IX, p. 216 (1929); WTO, Report of the Panel, Turkey–Restrictions 
on Imports of Textile and Clothing Products (footnote 130 above), 
paras. 9.87–9.95; Case concerning a dispute between Argentina and 
Chile concerning the Beagle Channel, UNRIAA, vol. XXI (Sales 
No. E/F. 95.V.2), p. 53, at p. 100, para. 39 (1977). See further C. W. Jenks, 
“The conflict of law-making treaties”, BYBIL, 1953, vol. 30, p. 401; 
M. McDougal, H. D. Lasswell and J. C. Miller, The Interpretation of 
International Agreements and World Public Order: Principles of 
Content and Procedure (New Haven Press, 1994), pp. 200–206; and 
P. Reuter, Introduction to the Law of Treaties (footnote 300 above), 
para. 201. 

��� S.S. “Wimbledon” (see footnote 34 above), pp. 23–24. 

HP EXHIBIT 339

2852



 State responsibility 1�1

as did ICJ in the United States Diplomatic and Consular 
Staff in Tehran case with respect to remedies for abuse of 
diplomatic and consular privileges.824 

(6) The principle stated in article 55 applies to the ar-
ticles as a whole. This point is made clear by the use of 
language (“the conditions for the existence of an interna-
tionally wrongful act or the content or implementation of 
the international responsibility of a State”) which reflects 
the content of each of Parts One, Two and Three.

Article 56. Questions of State responsibility 
not regulated by these articles

The applicable rules of international law continue 
to govern questions concerning the responsibility of a 
State for an internationally wrongful act to the extent 
that they are not regulated by these articles.

Commentary

(1) The present articles set out by way of codification 
and progressive development the general secondary rules 
of State responsibility. In that context, article 56 has two 
functions. First, it preserves the application of the rules 
of customary international law concerning State respon-
sibility on matters not covered by the articles. Secondly, 
it preserves other rules concerning the effects of a breach 
of an international obligation which do not involve issues 
of State responsibility but stem from the law of treaties 
or other areas of international law. It complements the lex 
specialis principle stated in article 55. Like article 55, it 
is not limited to the legal consequences of wrongful acts 
but applies to the whole regime of State responsibility set 
out in the articles.

(2) As to the first of these functions, the articles do not 
purport to state all the consequences of an internationally 
wrongful act even under existing international law and 
there is no intention of precluding the further develop-
ment of the law on State responsibility. For example, the 
principle of law expressed in the maxim ex injuria jus non 
oritur may generate new legal consequences in the field 
of responsibility.825 In this respect, article 56 mirrors the 
preambular paragraph of the 1969 Vienna Convention 
which affirms that “the rules of customary international 
law will continue to govern questions not regulated by the 
provisions of the present Convention”. However, matters 
of State responsibility are not only regulated by customary 

��� United States Diplomatic and Consular Staff in Tehran (see 
footnote 59 above), at p. 40, para. 86. See paragraph (15) of the com-
mentary to article 50 and also B. Simma, “Self-contained regimes”, 
NYIL, 1985, vol. 16, p. 111.

��� Another possible example, related to the determination whether 
there has been a breach of an international obligation, is the so-called 
principle of “approximate application”, formulated by Sir Hersch 
Lauterpacht in Admissibility of Hearings of Petitioners by the Commit-
tee on South West Africa, Advisory Opinion, I.C.J. Reports 1956, p. 23, 
at p. 46. In the Gabčíkovo-Nagymaros Project case (see footnote 27 
above), the Court said that “even if such a principle existed, it could by 
definition only be employed within the limits of the treaty in question” 
(p. 53, para. 76). See also S. Rosenne, Breach of Treaty (footnote 411 
above), pp. 96–101.

international law but also by some treaties; hence article 
56 refers to the “applicable rules of international law”.

(3) A second function served by article 56 is to make 
it clear that the present articles are not concerned with 
any legal effects of a breach of an international obligation 
which do not flow from the rules of State responsibility, 
but stem from the law of treaties or other areas of law. 
Examples include the invalidity of a treaty procured by 
an unlawful use of force,826 the exclusion of reliance on 
a fundamental change of circumstances where the change 
in question results from a breach of an international obli-
gation of the invoking State to any other State party,827 or 
the termination of the international obligation violated in 
the case of a material breach of a bilateral treaty.828

Article 57. Responsibility of an international 
organization

These articles are without prejudice to any question 
of the responsibility under international law of an in-
ternational organization, or of any State for the con-
duct of an international organization.

Commentary

(1) Article 57 is a saving clause which reserves two re-
lated issues from the scope of the articles. These concern, 
first, any question involving the responsibility of interna-
tional organizations, and secondly, any question concern-
ing the responsibility of any State for the conduct of an 
international organization. 

(2) In accordance with the articles prepared by the Com-
mission on other topics, the expression “international or-
ganization” means an “intergovernmental organization”.829 
Such an organization possesses separate legal personality 
under international law,830 and is responsible for its own 
acts, i.e. for acts which are carried out by the organization 
through its own organs or officials.831 By contrast, where 
a number of States act together through their own organs 
as distinct from those of an international organization, 
the conduct in question is that of the States concerned, 
in accordance with the principles set out in chapter II of 
Part One. In such cases, as article 47 confirms, each State 
remains responsible for its own conduct.

��6 1969 Vienna Convention, art. 52.
��� Ibid., art. 62, para. 2 (b).
��� Ibid., art. 60, para 1.
��9 See article 2, paragraph 1 (i), of the Vienna Convention on the 

Law of Treaties between States and International Organizations or 
between International Organizations (hereinafter “the 1986 Vienna 
Convention”).

��0 A firm foundation for the international personality of the 
United Nations is laid in the advisory opinion of the Court in Repara-
tion for Injuries (see footnote 38 above), at p. 179.

��1 As the Court has observed, “the question of immunity from le-
gal process is distinct from the issue of compensation for any dam-
ages incurred as a result of acts performed by the United Nations or 
by its agents acting in their official capacity. The United Nations may 
be required to bear responsibility for the damage arising from such 
acts”, Difference Relating to Immunity from Legal Process of a Special 
Rapporteur of the Commission on Human Rights (see footnote 56 
above).
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1�2 Report of the International Law Commission on the work of its fifty-third session

(3) Just as a State may second officials to another State, 
putting them at its disposal so that they act for the pur-
poses of and under the control of the latter, so the same 
could occur as between an international organization and 
a State. The former situation is covered by article 6. As 
to the latter situation, if a State seconds officials to an 
international organization so that they act as organs or of-
ficials of the organization, their conduct will be attribut-
able to the organization, not the sending State, and will 
fall outside the scope of the articles. As to the converse 
situation, in practice there do not seem to be convincing 
examples of organs of international organizations which 
have been “placed at the disposal of ” a State in the sense 
of article 6,832 and there is no need to provide expressly 
for the possibility.

(4) Article 57 also excludes from the scope of the arti-
cles issues of the responsibility of a State for the acts of an 
international organization, i.e. those cases where the in-
ternational organization is the actor and the State is said to 
be responsible by virtue of its involvement in the conduct 
of the organization or by virtue of its membership of the 
organization. Formally, such issues could fall within the 
scope of the present articles since they concern questions 
of State responsibility akin to those dealt with in chapter 
IV of Part One. But they raise controversial substantive 
questions as to the functioning of international organiza-
tions and the relations between their members, questions 
which are better dealt with in the context of the law of 
international organizations.833

(5) On the other hand article 57 does not exclude from 
the scope of the articles any question of the responsibility 
of a State for its own conduct, i.e. for conduct attribut-
able to it under chapter II of Part One, not being conduct 
performed by an organ of an international organization. In 
this respect the scope of article 57 is narrow. It covers only 
what is sometimes referred to as the derivative or second-

��� Cf. Yearbook ... 1974, vol. II (Part One), pp. 286–290. The High 
Commissioner for the Free City of Danzig was appointed by the League 
of Nations Council and was responsible to it; see Treatment of Polish 
Nationals (footnote 75 above). Although the High Commissioner exer-
cised powers in relation to Danzig, it is doubtful that he was placed at 
the disposal of Danzig within the meaning of article 6. The position of 
the High Representative, appointed pursuant to annex 10 of the General 
Framework Agreement for Peace in Bosnia and Herzegovina of 14 De-
cember 1995, is also unclear. The Constitutional Court of Bosnia and 
Herzegovina has held that the High Representative has a dual role, both 
as an international agent and as an official in certain circumstances act-
ing in and for Bosnia and Herzegovina; in the latter respect, the High 
Representative’s acts are subject to constitutional control. See Case U 
9/00 on the Law on the State Border Service, Official Journal of Bosnia 
and Herzegovina, No. 1/01 of 19 January 2001.

��� This area of international law has acquired significance follow-
ing controversies, inter alia, over the International Tin Council: J. H. 
Rayner (Mincing Lane) Ltd. v. Department of Trade and Industry, case 
2 A.C. 418 (1990) (England, House of Lords); Maclaine Watson and 
Co., Ltd. v. Council and Commission of the European Communities, 
case C-241/87, Reports of cases before the Court of Justice and the 
Court of First Instance, 1990-5, p. I–1797; and the Arab Organization 
for Industrialization (Westland Helicopters Ltd. v. Arab Organization 
for Industrialization, ILR, vol. 80, p. 595 (1985) (International Cham-
ber of Commerce Award); Arab Organization for Industrialization v. 
Westland Helicopters Ltd., ibid., p. 622 (1987) (Switzerland, Federal 
Supreme Court); Westland Helicopters Ltd. v. Arab Organization for 
Industrialization, ibid., vol. 108, p. 564 (1994) (England, High Court). 
See also Waite and Kennedy v. Germany, Eur. Court H.R., Reports, 
1999–I, p. 393 (1999). 

ary liability of member States for the acts or debts of an 
international organization.834 

Article 58. Individual responsibility

These articles are without prejudice to any question 
of the individual responsibility under international 
law of any person acting on behalf of a State.

Commentary

(1) Article 58 makes clear that the articles as a whole 
do not address any question of the individual responsibil-
ity under international law of any person acting on behalf 
of a State. It clarifies a matter which could be inferred in 
any case from the fact that the articles only address issues 
relating to the responsibility of States.

(2) The principle that individuals, including State of-
ficials, may be responsible under international law was 
established in the aftermath of the Second World War. It 
was included in the London Charter of 1945 which estab-
lished the Nuremberg Tribunal835 and was subsequently 
endorsed by the General Assembly.836 It underpins more 
recent developments in the field of international crimi-
nal law, including the two ad hoc tribunals and the Rome 
Statute of the International Criminal Court.837 So far this 
principle has operated in the field of criminal responsibil-
ity, but it is not excluded that developments may occur in 
the field of individual civil responsibility.838 As a saving 
clause, article 58 is not intended to exclude that possibil-
ity; hence the use of the general term “individual respon-
sibility”.

(3) Where crimes against international law are commit-
ted by State officials, it will often be the case that the State 
itself is responsible for the acts in question or for failure 
to prevent or punish them. In certain cases, in particular 
aggression, the State will by definition be involved. Even 
so, the question of individual responsibility is in principle 
distinct from the question of State responsibility.839 The 

��� See the work of the Institute of International Law under R. Hig-
gins, Yearbook of the Institute of International Law, vol. 66–I (1995), 
p. 251, and vol. 66–II (1996), p. 444. See also P. Klein, La responsabilité 
des organisations internationales dans les ordres juridiques internes et 
en droit des gens (Brussels, Bruylant Editions de l’Université de Brux-
elles, 1998). See further WTO, Report of the Panel, Turkey: Restrictions 
on Imports of Textile and Clothing Products (footnote 130).

��� See footnote 636 above.
��6 General Assembly resolution 95 (I) of 11 December 1946. See 

also the Principles of International Law recognized in the Charter of the 
Nürnberg Tribunal and in the Judgment of the Tribunal, elaborated by 
the International Law Commission, Yearbook ... 1950, vol. II, p. 374, 
document A/1316.

��� See paragraph (6) of the commentary to chapter III of Part Two.
��� See, e.g., article 14 of the Convention against Torture and Other 

Cruel, Inhuman or Degrading Treatment or Punishment, dealing with 
compensation for victims of torture.

��9 See, e.g., Streletz, Kessler and Krenz v. Germany (application 
Nos. 34044/96, 35532/97 and 44801/98), judgment of 22 March 2001, 
Eur. Court H.R., Reports, 2001–II: “If the GDR still existed, it would 
be responsible from the viewpoint of international law for the acts con-
cerned. It remains to be established that alongside that State respon-
sibility the applicants individually bore criminal responsibility at the 
material time” (para. 104).
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State is not exempted from its own responsibility for inter-
nationally wrongful conduct by the prosecution and pun-
ishment of the State officials who carried it out.840 Nor 
may those officials hide behind the State in respect of 
their own responsibility for conduct of theirs which is con-
trary to rules of international law which are applicable to 
them. The former principle is reflected, for example, in ar- 
ticle 25, paragraph 4, of the Rome Statute of the Inter-
national Criminal Court, which provides that: “[n]o pro-
vision in this Statute relating to individual criminal re-
sponsibility shall affect the responsibility of States under 
international law.” The latter is reflected, for example, in 
the well-established principle that official position does 
not excuse a person from individual criminal responsibil-
ity under international law.841

(4) Article 58 reflects this situation, making it clear that 
the articles do not address the question of the individual 
responsibility under international law of any person acting 
on behalf of a State. The term “individual responsibility” 
has acquired an accepted meaning in the light of the Rome 
Statute and other instruments; it refers to the responsibil-
ity of individual persons, including State officials, under 
certain rules of international law for conduct such as gen-
ocide, war crimes and crimes against humanity.

��0 Prosecution and punishment of responsible State officials may be 
relevant to reparation, especially satisfaction: see paragraph (5) of the 
commentary to article 36.

��1 See, e.g., the Principles of International Law recognized in the 
Charter of the Nürnberg Tribunal and in the Judgment of the Tribunal, 
Principle III (footnote 836 above), p. 375; and article 27 of the Rome 
Statute of the International Criminal Court.

Article 59. Charter of the United Nations

These articles are without prejudice to the Charter 
of the United Nations.

Commentary

(1) In accordance with Article 103 of the Charter of the 
United Nations, “[i]n the event of a conflict between the 
obligations of the Members of the United Nations un-
der the present Charter and their obligations under any 
other international agreement, their obligations under the 
present Charter shall prevail”. The focus of Article 103 is 
on treaty obligations inconsistent with obligations arising 
under the Charter. But such conflicts can have an inci-
dence on issues dealt with in the articles, as for example 
in the Lockerbie cases.842 More generally, the competent 
organs of the United Nations have often recommended or 
required that compensation be paid following conduct by 
a State characterized as a breach of its international ob-
ligations, and article 103 may have a role to play in such 
cases.

(2) Article 59 accordingly provides that the articles can-
not affect and are without prejudice to the Charter of the 
United Nations. The articles are in all respects to be inter-
preted in conformity with the Charter.

��� Questions of Interpretation and Application of the 1971 
Montreal Convention arising from the Aerial Incident at Locker-
bie (Libyan Arab Jamahiriya v. United Kingdom), Provisional 
Measures, Order of 14 April 1992, I.C.J. Reports 1992, p. 3; (Libyan 
Arab Jamahiriya v. United States of America), ibid., p. 114.
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UNESCO Declaration Concerning the Intentional 
Destruction of Cultural Heritage

Paris, 17 October 2003*

The General Conference of the United Nations Educational, Scientific
and Cultural Organization (UNESCO) meeting in Paris at its thirty-second
session in 2003, 

Recallingthe tragic destruction of the Buddhas of Bamiyan that affected
the international community as a whole,

Expressingserious concern about the growing number of acts of inten-
tional destruction of cultural heritage, 

Referringto Article I(2)(c) of the Constitution of UNESCO that entrusts
UNESCO with the task of maintaining, increasing and diffusing knowledge by
“assuring the conservation and protection of the world’s inheritance of books,
works of art and monuments of history and science, and recommending to the
nations concerned the necessary international conventions”,

Recalling the principles of all UNESCO’s conventions, recommenda-
tions, declarations and charters for the protection of cultural heritage, 

Mindful that cultural heritage is an important component of the cul-
tural identity of communities, groups and individuals, and of social cohesion,
so that its intentional destruction may have adverse consequences on human
dignity and human rights, 

Reiterating one of the fundamental principles of the Preamble of the
1954 Hague Convention for the Protection of Cultural Property in the Event
of Armed Conflict providing that “damage to cultural property belonging to
any people whatsoever means damage to the cultural heritage of all mankind,
since each people makes its contribution to the culture of the world”,

* Declaration adopted by the thirty-second session of the UNESCO General Conference, Paris, 17 October

2003. The declaration is available on UNESCO's website: <http://www.unesco.org/culture/laws/inten-

tional/declare.pdf>.
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Recalling the principles concerning the protection of cultural heritage
in the event of armed conflict established in the 1899 and 1907 Hague
Conventions and, in particular, in Articles 27 and 56 of the Regulations of
the 1907 Fourth Hague Convention, as well as other subsequent agreements, 

Mindful of the development of rules of customary international law as
also affirmed by the relevant case-law, related to the protection of cultural
heritage in peacetime as well as in the event of armed conflict, 

Also recallingArticles 8(2)(b)(ix) and 8(2)(e)(iv) of the Rome Statute
of the International Criminal Court, and, as appropriate, Article 3(d) of the
Statute of the International Criminal Tribunal for the former Yugoslavia,
related to the intentional destruction of cultural heritage, 

Reaffirmingthat issues not fully covered by the present Declaration and
other international instruments concerning cultural heritage will continue
to be governed by the principles of international law, the principles of
humanity and the dictates of public conscience,

Adopts and solemnly proclaims the present Declaration: 

I - Recognition of the importance of cultural heritage

The international community recognizes the importance of the protec-
tion of cultural heritage and reaffirms its commitment to fight against its
intentional destruction in any form so that such cultural heritage may be
transmitted to the succeeding generations.

II – Scope

1. The present Declaration addresses intentional destruction of cultural
heritage including cultural heritage linked to a natural site.

2. For the purposes of this Declaration “intentional destruction” means an
act intended to destroy in whole or in part cultural heritage, thus compro-
mising its integrity, in a manner which constitutes a violation of interna-
tional law or an unjustifiable offence to the principles of humanity and
dictates of public conscience, in the latter case in so far as such acts are
not already governed by fundamental principles of international law. 

III – Measures to combat intentional destruction of cultural heritage

1. States should take all appropriate measures to prevent, avoid, stop and
suppress acts of intentional destruction of cultural heritage, wherever
such heritage is located.
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2. States should adopt the appropriate legislative, administrative, educa-
tional and technical measures, within the framework of their economic
resources, to protect cultural heritage and should revise them periodi-
cally with a view to adapting them to the evolution of national and
international cultural heritage protection standards. 

3. States should endeavour, by all appropriate means, to ensure respect for
cultural heritage in society, particularly through educational, awareness-
raising and information programmes.

4. States should:
(a) Become parties to the 1954 Hague Convention for the Protection

of Cultural Property in the Event of Armed Conflict and its two
1954 and 1999 Protocols and the Additional Protocols I and II to
the four 1949 Geneva Conventions, if they have not yet done so;

(b) Promote the elaboration and the adoption of legal instruments pro-
viding a higher standard of protection of cultural heritage, and 

(c) Promote a coordinated application of existing and future instru-
ments relevant to the protection of cultural heritage.

IV – Protection of cultural heritage when conducting peacetime 
activities

When conducting peacetime activities, States should take all appropri-
ate measures to conduct them in such a manner as to protect cultural her-
itage and, in particular, in conformity with the principles and objectives of
the 1972 Convention for the Protection of the World Cultural and Natural
Heritage, of the 1956 Recommendation on International Principles
Applicable to Archaeological Excavations, the 1968 Recommendation con-
cerning the Preservation of Cultural Property Endangered by Public or
Private Works, the 1972 Recommendation concerning the Protection, at
National Level, of the Cultural and Natural Heritage and the 1976
Recommendation concerning the Safeguarding and Contemporary Role of
Historic Areas.

V – Protection of cultural heritage in the event of armed conflict,
including the case of occupation

When involved in an armed conflict, be it of an international or non-
international character, including the case of occupation, States should take
all appropriate measures to conduct their activities in such a manner as to
protect cultural heritage, in conformity with customary international law and
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the principles and objectives of international agreements and UNESCO rec-
ommendations concerning the protection of such heritage during hostilities.

VI – State responsibility

A State that intentionally destroys or intentionally fails to take appro-
priate measures to prohibit, prevent, stop, and punish any intentional
destruction of cultural heritage of great importance for humanity, whether or
not it is inscribed on a list maintained by UNESCO or another international
organization, bears the responsibility for such destruction, to the extent pro-
vided for by international law.

VII – Individual criminal responsibility

States should take all appropriate measures, in accordance with inter-
national law, to establish jurisdiction over, and provide effective criminal
sanctions against, those persons who commit, or order to be committed, acts
of intentional destruction of cultural heritage of great importance for
humanity, whether or not it is inscribed on a list maintained by UNESCO or
another international organization.

VIII – Cooperation for the protection of cultural heritage

1. States should cooperate with each other and with UNESCO to pro-
tect cultural heritage from intentional destruction. Such cooperation should
entail at least :

(i) provision and exchange of information regarding circumstances
entailing the risk of intentional destruction of cultural heritage; 

(ii) consultation in the event of actual or impending destruction of cul-
tural heritage; 

(iii) consideration of assistance to States, as requested by them, in the
promotion of educational programmes, awareness-raising and
capacity-building for the prevention and repression of any inten-
tional destruction of cultural heritage;

(iv) judicial and administrative assistance, as requested by interested
States, in the repression of any intentional destruction of cultural
heritage.

2. For the purposes of more comprehensive protection, each State is
encouraged to take all  appropriate measures, in accordance with interna-
tional law, to cooperate with other States concerned with a view to establishing
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jurisdiction over, and providing effective criminal sanctions against, those
persons who have committed or have ordered to be committed acts referred
to above (VII - Individual criminal responsibility) and who are found present
on its territory, regardless of their nationality and the place where such act
occurred.

IX – Human rights and international humanitarian law

In applying this Declaration, States recognize the need to respect inter-
national rules related to the criminalization of gross violations of human
rights and international humanitarian law, in particular, when intentional
destruction of cultural heritage is linked to those violations.

X – Public awareness

States should take all appropriate measures to ensure the widest possible
dissemination of this Declaration to the general public and to target groups,
inter alia, by organizing public awareness-raising campaigns.
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INTERNATIONAL COURT OF JUSTICE

YEAR 2005

19 December 2005

CASE CONCERNING ARMED ACTIVITIES
ON THE TERRITORY OF THE CONGO

(DEMOCRATIC REPUBLIC OF THE CONGO v. UGANDA)

Situation in the Great Lakes region — Task of the Court.

* * *

Issue of consent.
The DRC consented to presence of Ugandan troops in eastern border area in

period preceding August 1998 — Protocol on Security along the Common Bor-
der of 27 April 1998 between the DRC and Uganda — No particular formalities
required for withdrawal of consent by the DRC to presence of Ugandan troops —
Ambiguity of statement by President Kabila published on 28 July 1998 — Any
prior consent withdrawn at latest by close of Victoria Falls Summit on 8 August
1998.

*

Findings of fact concerning Uganda’s use of force in respect of Kitona.

Denial by Uganda that it was involved in military action at Kitona on
4 August 1998 Assessment of evidentiary materials in relation to events at
Kitona — Deficiencies in evidence adduced by the DRC — Not established to
the Court’s satisfaction that Uganda participated in attack on Kitona.

*

Findings of fact concerning military action in the east of the DRC and in
other areas of that country.

Determination by the Court of facts as to Ugandan presence at, and taking
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of, certain locations in the DRC — Assessment of evidentiary materials —
Sketch-map evidence — Testimony before Porter Commission — Statements
against interest — Establishment of locations taken by Uganda and correspond-
ing “dates of capture”.

*

Did the Lusaka, Kampala and Harare Agreements constitute any consent of
the DRC to the presence of Ugandan troops ?

Contention of Uganda that the Lusaka, Kampala and Harare Agreements
constituted consent to presence of Ugandan forces on Congolese territory —
Nothing in provisions of Lusaka Agreement can be interpreted as affirmation
that security interests of Uganda had already required the presence of Ugandan
forces on territory of the DRC as from September 1998 — Lusaka Agreement
represented an agreed modus operandi for the parties, providing framework for
orderly withdrawal of all foreign forces from the DRC — The DRC did not
thereby recognize situation on ground as legal — Kampala and Harare Dis-
engagement Plans did not change legal status of presence of Ugandan troops —
Luanda Agreement authorized limited presence of Ugandan troops in border
area — None of the aforementioned Agreements (save for limited exception in
the Luanda Agreement) constituted consent by the DRC to presence of Ugan-
dan troops on Congolese territory for period after July 1999.

*

Self-defence in light of proven facts.
Question of whether Ugandan military action in the DRC from early August

1998 to July 1999 could be justified as action in self-defence — Ugandan High
Command document of 11 September 1998 — Testimony before Porter Com-
mission of Ugandan Minister of Defence and of commander of Ugandan forces
in the DRC — Uganda regarded military events of August 1998 as part of
operation “Safe Haven” — Objectives of operation “Safe Haven”, as stated in
Ugandan High Command document, not consonant with concept of self-
defence — Examination of claim by Uganda of existence of tripartite anti-
Ugandan conspiracy between the DRC, the ADF and the Sudan — Evidence
adduced by Uganda lacking in relevance and probative value Article 51 of the
United Nations Charter — No report made by Uganda to Security Council of
events requiring it to act in self-defence — No claim by Uganda that it had been
subjected to armed attack by armed forces of the DRC — No satisfactory proof
of involvement of Government of the DRC in alleged ADF attacks on Uganda —
Legal and factual circumstances for exercise of right of self-defence by Uganda
not present.

*
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Findings of law on the prohibition against the use of force.
Article 2, paragraph 4, of United Nations Charter — Security Council reso-

lutions 1234 (1999) and 1304 (2000) — No credible evidence to support allega-
tion by DRC that MLC was created and controlled by Uganda — Obligations
arising under principles of non-use of force and non-intervention violated by
Uganda — Unlawful military intervention by Uganda in the DRC constitutes
grave violation of prohibition on use of force expressed in Article 2, para-
graph 4, of Charter.

* *

The issue of belligerent occupation.
Definition of occupation — Examination of evidence relating to the status of

Uganda as occupying Power — Creation of new province of “Kibali-Ituri” by
commander of Ugandan forces in the DRC — No specific evidence provided by
the DRC to show that authority exercised by Ugandan armed forces in any
areas other than in Ituri — Contention of the DRC that Uganda indirectly con-
trolled areas outside Ituri administered by Congolese rebel groups not upheld by
the Court — Uganda was the occupying Power in Ituri — Obligations of
Uganda.

* *

Violations of international human rights law and international humanitarian
law : contentions of the Parties.

Contention of the DRC that Ugandan armed forces committed wide-scale
human rights violations on Congolese territory, particularly in Ituri — Conten-
tion of Uganda that the DRC has failed to provide any credible evidentiary basis
to support its allegations.

*

Admissibility of claims in relation to events in Kisangani.
Contention of Uganda that the Court lacks competence to deal with events in

Kisangani in June 2000 in the absence of Rwanda — Jurisprudence contained in
Certain Phosphate Lands in Nauru case applicable in current proceedings —
Interests of Rwanda do not constitute “the very subject-matter” of decision to
be rendered by the Court — The Court is not precluded from adjudicating on
whether Uganda’s conduct in Kisangani is a violation of international law.

*

Violations of international human rights law and international humanitarian
law : findings of the Court.

Examination of evidence relating to violations of international human
rights law and international humanitarian law — Findings of fact — Conduct
of UPDF and of officers and soldiers of UPDF attributable to Uganda —
Irrelevant whether UPDF personnel acted contrary to instructions given or
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exceeded their authority — Applicable law — Violations of specific obliga-
tions under Hague Regulations of 1907 binding as customary international
law — Violations of specific provisions of international humanitarian law and
international human rights law instruments — Uganda is internationally
responsible for violations of international human rights law and international
humanitarian law.

* *

Illegal exploitation of natural resources.
Contention of the DRC that Ugandan troops systematically looted and

exploited the assets and natural resources of the DRC — Contention of Uganda
that the DRC has failed to provide reliable evidence to corroborate its allega-
tions.

*

Findings of the Court concerning acts of illegal exploitation of natural
resources.

Examination of evidence relating to illegal exploitation of Congolese natural
resources by Uganda — Findings of fact — Conduct of UPDF and of officers
and soldiers of UPDF attributable to Uganda — Irrelevant whether UPDF per-
sonnel acted contrary to instructions given or exceeded their authority — Appli-
cable law — Principle of permanent sovereignty over natural resources not
applicable to this situation — Illegal acts by UPDF in violation of the jus in
bello — Violation of duty of vigilance by Uganda with regard to illegal acts of
UPDF — No violation of duty of vigilance by Uganda with regard to illegal acts
of rebel groups outside Ituri — International responsibility of Uganda for acts
of its armed forces — International responsibility of Uganda as an occupying
Power.

* *

Legal consequences of violations of international obligations by Uganda.

The DRC’s request that Uganda cease continuing internationally wrongful
acts — No evidence to support allegations with regard to period after 2 June
2003 — Not established that Uganda continues to commit internationally
wrongful acts specified by the DRC — The DRC’s request cannot be upheld.

The DRC’s request for specific guarantees and assurances of non-repetition of
the wrongful acts — Tripartite Agreement on Regional Security in the Great
Lakes of 26 October 2004 — Commitments assumed by Uganda under the Tri-
partite Agreement meet the DRC’s request for specific guarantees and assur-
ances of non-repetition — Demand by the Court that the Parties respect their
obligations under that Agreement and under general international law.
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The DRC’s request for reparation — Obligation to make full reparation for
the injury caused by an international wrongful act — Internationally wrongful
acts committed by Uganda resulted in injury to the DRC and persons on its ter-
ritory — Uganda’s obligation to make reparation accordingly — Question of
reparation to be determined by the Court, failing agreement between the Parties,
in a subsequent phase of the proceedings.

* *

Compliance with the Court’s Order on provisional measures.
Binding effect of the Court’s orders on provisional measures — No specific

evidence demonstrating violations of the Order of 1 July 2000 — The Court’s
previous findings of violations by Uganda of its obligations under international
human rights law and international humanitarian law until final withdrawal of
Ugandan troops on 2 June 2003 — Uganda did not comply with the Court’s
Order on provisional measures of 1 July 2000 — This finding is without preju-
dice to the question as to whether the DRC complied with the Order.

* * *

Counter-claims : admissibility of objections.
Question of whether the DRC is entitled to raise objections to admissibility of

counter-claims at current stage of proceedings — The Court’s Order of
29 November 2001 only settled question of a “direct connection” within the
meaning of Article 80 — Question of whether objections raised by the DRC are
inadmissible because they fail to conform to Article 79 of the Rules of Court —
Article 79 inapplicable to the case of an objection to counter-claims joined to
the original proceedings — The DRC is entitled to challenge admissibility of
Uganda’s counter-claims.

* *

First counter-claim.
Contention of Uganda that the DRC supported anti-Ugandan irregular

forces — Division of Uganda’s first counter-claim into three periods by the
DRC : prior to May 1997, from May 1997 to 2 August 1998 and subsequent to
2 August 1998 — No obstacle to examining the first counter-claim following the
three periods of time and for practical purposes useful to do so — Admissibility
of part of first counter-claim relating to period prior to May 1997 — Waiver of
right must be express or unequivocal — Nothing in conduct of Uganda can be
considered as implying an unequivocal waiver of its right to bring a counter-
claim relating to events which occurred during the Mobutu régime — The long
period of time between events during the Mobutu régime and filing of Uganda’s
counter-claim has not rendered inadmissible Uganda’s first counter-claim for the
period prior to May 1997 — No proof that Zaire provided political and military
support to anti-Ugandan rebel groups — No breach of duty of vigilance by
Zaire — No evidence of support for anti-Ugandan rebel groups by the DRC in
the second period — Any military action taken by the DRC against Uganda in
the third period could not be deemed wrongful since it would be justified as
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action in self-defence — No evidence of support for anti-Ugandan rebel groups
by the DRC in the third period.

* *

Second counter-claim.
Contention of Uganda that Congolese armed forces attacked the premises of

the Ugandan Embassy, maltreated diplomats and other Ugandan nationals
present on the premises and at Ndjili International Airport — Objections by the
DRC to the admissibility of the second counter-claim — Contention of the DRC
that the second counter-claim is not founded — Admissibility of the second
counter-claim — Uganda is not precluded from invoking the Vienna Convention
on Diplomatic Relations — With regard to diplomats Uganda claims its own
rights under the Vienna Convention on Diplomatic Relations — Substance of
the part of the counter-claim relating to acts of maltreatment against other per-
sons on the premises of the Embassy falls within the ambit of Article 22 of the
Vienna Convention on Diplomatic Relations — The part of the counter-claim
relating to maltreatment of persons not enjoying diplomatic status at Ndjili
International Airport is based on diplomatic protection — No evidence of Ugan-
dan nationality of persons in question — Sufficient evidence to prove attacks
against the Embassy and maltreatment of Ugandan diplomats — Property and
archives removed from Ugandan Embassy — Breaches of the Vienna Conven-
tion on Diplomatic Relations.

The DRC bears responsibility for violation of international law on diplomatic
relations — Question of reparation to be determined by the Court, failing agree-
ment between the Parties, in a subsequent phase of the proceedings.

JUDGMENT

Present : President SHI; Vice-President RANJEVA; Judges KOROMA,
VERESHCHETIN, HIGGINS, PARRA-ARANGUREN, KOOIJMANS, REZEK,
AL-KHASAWNEH, BUERGENTHAL, ELARABY, OWADA, SIMMA, TOMKA,
ABRAHAM; Judges ad hoc VERHOEVEN, KATEKA; Registrar COUVREUR.

In the case concerning armed activities on the territory of the Congo,

between
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the Democratic Republic of the Congo,
represented by

H.E. Mr. Honorius Kisimba Ngoy Ndalewe, Minister of Justice, Keeper of
the Seals of the Democratic Republic of the Congo,

as Head of Delegation ;
H.E. Mr. Jacques Masangu-a-Mwanza, Ambassador Extraordinary and

Plenipotentiary to the Kingdom of the Netherlands,
as Agent ;
Maître Tshibangu Kalala, member of the Kinshasa and Brussels Bars,
as Co-Agent and Advocate ;
Mr. Olivier Corten, Professor of International Law, Université libre de

Bruxelles,
Mr. Pierre Klein, Professor of International Law, Director of the Centre for

International Law, Université libre de Bruxelles,
Mr. Jean Salmon, Professor Emeritus, Université libre de Bruxelles, Member

of the Institute of International Law and of the Permanent Court of Arbi-
tration,

Mr. Philippe Sands, Q.C., Professor of Law, Director of the Centre for Inter-
national Courts and Tribunals, University College London,

as Counsel and Advocates ;
Maître Ilunga Lwanza, Deputy Directeur de cabinet and Legal Adviser, cabi-

net of the Minister of Justice, Keeper of the Seals,
Mr. Yambu A. Ngoyi, Chief Adviser to the Vice-Presidency of the Republic,

Mr. Mutumbe Mbuya, Legal Adviser, cabinet of the Minister of Justice,
Keeper of the Seals,

Mr. Victor Musompo Kasongo, Private Secretary to the Minister of Justice,
Keeper of the Seals,

Mr. Nsingi-zi-Mayemba, First Counsellor, Embassy of the Democratic
Republic of the Congo in the Kingdom of the Netherlands,

Ms Marceline Masele, Second Counsellor, Embassy of the Democratic
Republic of the Congo in the Kingdom of the Netherlands,

as Advisers ;
Maître Mbambu wa Cizubu, member of the Kinshasa Bar, Tshibangu and

Partners,
Mr. François Dubuisson, Lecturer, Université libre de Bruxelles,

Maître Kikangala Ngole, member of the Brussels Bar,
Ms Anne Lagerwal, Assistant, Université libre de Bruxelles,
Ms Anjolie Singh, Assistant, University College London, member of the

Indian Bar,
as Assistants,

and

the Republic of Uganda,
represented by

The Honourable E. Khiddu Makubuya S.C., M.P., Attorney General of the
Republic of Uganda,
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as Agent, Counsel and Advocate ;
Mr. Lucian Tibaruha, Solicitor General of the Republic of Uganda,
as Co-Agent, Counsel and Advocate ;
Mr. Ian Brownlie, C.B.E, Q.C., F.B.A., member of the English Bar, member

of the International Law Commission, Emeritus Chichele Professor of
Public International Law, University of Oxford, Member of the Institute
of International Law,

Mr. Paul S. Reichler, Foley Hoag LLP, Washington D.C., member of the
Bar of the United States Supreme Court, member of the Bar of the District
of Columbia,

Mr. Eric Suy, Emeritus Professor, Catholic University of Leuven, former
Under-Secretary-General and Legal Counsel of the United Nations, Mem-
ber of the Institute of International Law,

The Honourable Amama Mbabazi, Minister of Defence of the Republic of
Uganda,

Major General Katumba Wamala, Inspector General of Police of the
Republic of Uganda,

as Counsel and Advocates ;
Mr. Theodore Christakis, Professor of International Law, University of

Grenoble II (Pierre Mendès France),
Mr. Lawrence H. Martin, Foley Hoag LLP, Washington D.C., member of

the Bar of the District of Columbia,
as Counsel ;
Captain Timothy Kanyogonya, Uganda People’s Defence Forces,

as Adviser,

THE COURT,

composed as above,
after deliberation,

delivers the following Judgment :

1. On 23 June 1999, the Democratic Republic of the Congo (hereinafter “the
DRC”) filed in the Registry of the Court an Application instituting proceedings
against the Republic of Uganda (hereinafter “Uganda”) in respect of a dispute
concerning “acts of armed aggression perpetrated by Uganda on the territory
of the Democratic Republic of the Congo, in flagrant violation of the United
Nations Charter and of the Charter of the Organization of African Unity”
(emphasis in the original).

In order to found the jurisdiction of the Court, the Application relied on the
declarations made by the two Parties accepting the Court’s compulsory juris-
diction under Article 36, paragraph 2, of the Statute of the Court.

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was
immediately communicated to the Government of Uganda by the Registrar ;
and, pursuant to paragraph 3 of that Article, all States entitled to appear
before the Court were notified of the Application.

3. By an Order of 21 October 1999, the Court fixed 21 July 2000 as the time-
limit for the filing of the Memorial of the DRC and 21 April 2001 as the time-
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limit for the filing of the Counter-Memorial of Uganda. The DRC filed its
Memorial within the time-limit thus prescribed.

4. On 19 June 2000, the DRC submitted to the Court a request for the indi-
cation of provisional measures pursuant to Article 41 of the Statute of the
Court. By an Order dated 1 July 2000, the Court, after hearing the Parties, indi-
cated certain provisional measures.

5. Uganda filed its Counter-Memorial within the time-limit fixed for that
purpose by the Court’s Order of 21 October 1999. That pleading included
counter-claims.

6. Since the Court included upon the Bench no judge of the nationality of
the Parties, each Party availed itself of its right under Article 31 of the Statute
of the Court to choose a judge ad hoc to sit in the case. By a letter of 16 August
2000 the DRC notified the Court of its intention to choose Mr. Joe Verhoeven
and by a letter of 4 October 2000 Uganda notified the Court of its intention to
choose Mr. James L. Kateka. No objections having been raised, the Parties
were informed by letters dated 26 September 2000 and 7 November 2000,
respectively, that the case file would be transmitted to the judges ad hoc accord-
ingly.

7. At a meeting held by the President of the Court with the Agents of the
Parties on 11 June 2001, the DRC, invoking Article 80 of the Rules of Court,
raised certain objections to the admissibility of the counter-claims set out in the
Counter-Memorial of Uganda. During that meeting the two Agents agreed that
their respective Governments would file written observations on the question of
the admissibility of the counter-claims ; they also agreed on the time-limits for
that purpose.

On 28 June 2001, the Agent of the DRC filed his Government’s written
observations on the question of the admissibility of Uganda’s counter-claims,
and a copy of those observations was communicated to the Ugandan Govern-
ment by the Registrar. On 15 August 2001, the Agent of Uganda filed his
Government’s written observations on the question of the admissibility of the
counter-claims set out in Uganda’s Counter-Memorial, and a copy of those
observations was communicated to the Congolese Government by the First
Secretary of the Court, Acting Registrar. On 5 September 2001, the Agent of
the DRC submitted his Government’s comments on Uganda’s written obser-
vations, a copy of which was transmitted to the Ugandan Government by the
Registrar.

Having received detailed written observations from each of the Parties, the
Court considered that it was sufficiently well informed of their respective posi-
tions with regard to the admissibility of the counter-claims.

8. By an Order of 29 November 2001, the Court held that two of the three
counter-claims submitted by Uganda in its Counter-Memorial were admissible
as such and formed part of the current proceedings, but that the third was not.
It also directed the DRC to file a Reply and Uganda to file a Rejoinder,
addressing the claims of both Parties, and fixed 29 May 2002 and 29 November
2002 as the time-limits for the filing of the Reply and the Rejoinder respec-
tively. Lastly, the Court held that it was necessary, “in order to ensure strict
equality between the Parties, to reserve the right of the Congo to present its
views in writing a second time on the Ugandan counter-claims, in an additional
pleading which [might] be the subject of a subsequent Order”. The DRC duly
filed its Reply within the time-limit prescribed for that purpose.

9. By an Order of 7 November 2002, at the request of Uganda, the Court
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extended the time-limit for the filing of the Rejoinder of Uganda to 6 December
2002. Uganda duly filed its Rejoinder within the time-limit as thus extended.

10. By a letter dated 6 January 2003, the Co-Agent of the DRC, referring to
the above-mentioned Order of 29 November 2001, informed the Court that
his Government wished to present its views in writing a second time on the
counter-claims of Uganda, in an additional pleading. By an Order of 29 January
2003 the Court, taking account of the agreement of the Parties, authorized the
submission by the DRC of an additional pleading relating solely to the counter-
claims submitted by Uganda and fixed 28 February 2003 as the time-limit for
the filing of that pleading. The DRC duly filed the additional pleading within
the time-limit as thus fixed and the case became ready for hearing.

11. At a meeting held by the President of the Court with the Agents of the
Parties on 24 April 2003, the Agents presented their views on the organization
of the oral proceedings on the merits. Pursuant to Article 54, paragraph 1, of
the Rules, the Court fixed 10 November 2003 as the date for the opening of the
oral proceedings. The Registrar informed the Parties accordingly by letters of
9 May 2003.

12. Pursuant to the instructions of the Court under Article 43 of the Rules of
Court, the Registry sent the notification referred to in Article 63, paragraph 1,
of the Statute to all States parties to the Chicago Convention on International
Civil Aviation of 7 December 1944, the Fourth Geneva Convention relative to
the Protection of Civilian Persons in Time of War of 12 August 1949, the Addi-
tional Protocol I of 8 June 1977 to the Geneva Conventions of 12 August 1949,
the Vienna Convention on Diplomatic Relations of 18 April 1961, the Interna-
tional Covenant on Civil and Political Rights of 19 December 1966, the African
Charter on Human and Peoples’ Rights of 27 June 1981 and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment of 10 December 1984.

Pursuant to the instructions of the Court under Article 69, paragraph 3, of
the Rules of Court, the Registry addressed the notifications provided for in
Article 34, paragraph 3, of the Statute and communicated copies of the written
proceedings to the Secretary-General of the United Nations in respect of the
International Covenant on Civil and Political Rights and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment ; the Secretary-General of the International Civil Aviation Organiza-
tion in respect of the Chicago Convention on International Civil Aviation ; and
the President of the African Union’s Commission in respect of the African
Charter on Human and Peoples’ Rights. The respective organizations were also
asked whether they intended to present written observations within the mean-
ing of Article 69, paragraph 3, of the Rules of Court. None of those organiza-
tions expressed a wish to submit any such observations.

13. By a letter dated 2 October 2003 addressed to the Registry, the Agent of
the DRC requested that Uganda provide the DRC with a number of case-
related documents which were not in the public domain. Copies of the requested
documents were received in the Registry on 17 October 2003 and transmitted
to the Agent of the DRC. By a letter dated 13 October 2003 addressed to the
Registry, the Agent of Uganda asked the DRC to furnish certain documents
relevant to the issues in the case that were not in the public domain. Copies of
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the requested documents were received in the Registry on 31 October 2003 and
transmitted to the Agent of Uganda. On 5 November 2003, the Registrar
informed the Parties by letter that the Court had decided that those documents
did not form part of the case file and that accordingly, pursuant to paragraph 4
of Article 56, they should not be referred to in oral argument, except to the
extent that they “form[ed] part of a publication readily available”.

14. On 17 October 2003, the Agent of Uganda informed the Court that his Gov-
ernment wished to submit 24 new documents, in accordance with Article 56
of the Rules of Court. As provided for in paragraph 1 of that Article, those
documents were communicated to the DRC. On 29 October 2003, the Agent
of the DRC informed the Court that his Government did not intend to raise
any objection to the production of those new documents by Uganda. By
letters of 5 November 2003, the Registrar informed the Parties that the Court
had taken note that the DRC had no objection to the production of the 24 new
documents and that counsel would be free to make reference to them in the
course of oral argument.

15. On 17 October 2003, the Agent of Uganda further informed the Court
that his Government wished to call two witnesses in accordance with Article 57
of the Rules of Court. A copy of the Agent’s letter and the attached list of wit-
nesses was transmitted to the Agent of the DRC, who conveyed to the Court
his Government’s opposition to the calling of those witnesses. On 5 November
2003, the Registrar informed the Parties by letter that the Court had decided
that it would not be appropriate, in the circumstances, to authorize the calling
of those two witnesses by Uganda.

16. On 20 October 2003, the Agent of Uganda informed the Court that his
Government wished, in accordance with Article 56 of the Rules of Court, to
add two further documents to its request to produce 24 new documents in the
case. As provided for in paragraph 1 of that Article, those documents were
communicated to the DRC. On 6 November 2003, the Agent of the DRC
informed the Court that his Government had no specific comments to make
with regard to the additional two documents.

On 5 November 2003, the Agent of the DRC made a formal application to
submit a “small number” of new documents in accordance with Article 56 of
the Rules of Court, and referred to the Court’s Practice Direction IX. As pro-
vided for in paragraph 1 of Article 56, those documents were communicated to
Uganda. On 5 November 2003, the Agent of Uganda indicated that his
Government did not object to the submission of the new documents by the
DRC.

By letters dated 12 November 2003, the Registrar informed the Parties that
the Court had taken note, firstly, that the DRC did not object to the produc-
tion of the two further new documents which Uganda sought to produce in
accordance with Article 56 of the Rules of Court, and secondly, that Uganda
had no objection to the production of the documents submitted by the DRC on
5 November 2003, and that counsel would be free to quote from both sets of
documents during the oral proceedings.

17. On 5 November 2003, the Agent of the DRC enquired whether it might
be possible to postpone to a later date, in April 2004, the opening of the
hearings in the case originally scheduled for 10 November 2003, “so as to per-
mit the diplomatic negotiations engaged by the Parties to be conducted in an
atmosphere of calm”. By a letter of 6 November 2003, the Agent of Uganda
informed the Court that his Government “supporte[d ]the proposal and
adopt[ed] the request”.
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On 6 November 2003, the Registrar informed both Parties by letter that the
Court, “taking account of the representations made to it by the Parties, [had]
decided to postpone the opening of the oral proceedings in the case” and that
the new date for the opening of the oral proceedings would be fixed in due
course. By a letter of 9 September 2004, the Agent of the DRC formally
requested that the Court fix a new date for the opening of the oral proceedings.
By letters of 20 October 2004, the Registrar informed the Parties that the Court
had decided, in accordance with Article 54 of the Rules of Court, to fix
Monday 11 April 2005 for the opening of the oral proceedings in the case.

18. On 1 February 2005, the Agent of the DRC informed the Court that his
Government wished to produce certain new documents, in accordance with
Article 56 of the Rules of Court. As provided for in paragraph 1 of that Article,
those documents were communicated to Uganda. On 16 February 2005, the
Co-Agent of Uganda informed the Court that his Government did not intend
to raise any objection to the production of one of the new documents by the
DRC, and presented certain observations on the remaining documents. On
21 February 2005, the Registrar informed the Parties by letter that the Court
had decided to authorize the production of the document to which the Ugan-
dan Government had raised no objection, as well as the production of the other
documents. With regard to those other documents, which came from the Judi-
cial Commission of Inquiry into Allegations of Illegal Exploitation of Natural
Resources and Other Forms of Wealth in the Democratic Republic of the
Congo set up by the Ugandan Government in May 2001 and headed by Justice
David Porter (hereinafter “the Porter Commission”), the Parties were further
informed that the Court had noted, inter alia, that only certain of them were
new, whilst the remainder simply reproduced documents already submitted on
5 November 2003 and included in the case file.

19. On 15 March 2005, the Co-Agent of Uganda provided the Registry with
a new document which his Government wished to produce under Article 56 of
the Rules of Court. No objection having been made by the Congolese Govern-
ment to the Ugandan request, the Registrar, on 8 April 2005, informed the
Parties that the Court had decided to authorize the production of the said
document.

20. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascer-
taining the views of the Parties, decided that copies of the pleadings and docu-
ments annexed would be made available to the public at the opening of the oral
proceedings.

21. Public sittings were held from 11 April to 29 April 2005, at which the
Court heard the oral arguments and replies of :

For the DRC : H.E. Mr. Jacques Masangu-a-Mwanza,
H.E. Mr. Honorius Kisimba Ngoy Ndalewe,
Maître Tshibangu Kalala,
Mr. Jean Salmon,
Mr. Philippe Sands,
Mr. Olivier Corten,
Mr. Pierre Klein.

For Uganda : The Honourable E. Khiddu Makubuya,
Mr. Paul S. Reichler,
Mr. Ian Brownlie,
The Honourable Amama Mbabazi,
Mr. Eric Suy.
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22. In the course of the hearings, questions were put to the Parties by Judges
Vereshchetin, Kooijmans and Elaraby.

Judge Vereshchetin addressed a separate question to each Party. The DRC
was asked : “What are the respective periods of time to which the concrete sub-
missions, found in the written pleadings of the Democratic Republic of the
Congo, refer ?” ; and Uganda was asked : “What are the respective periods of
time to which the concrete submissions relating to the first counter-claim,
found in the written pleadings of Uganda, refer ?”

Judge Kooijmans addressed the following question to both Parties :

“Can the Parties indicate which areas of the provinces of Equateur, Ori-
entale, North Kivu and South Kivu were in the relevant periods in time
under the control of the UPDF and which under the control of the various
rebellious militias ? It would be appreciated if sketch-maps would be
added.”

Judge Elaraby addressed the following question to both Parties :

“The Lusaka Agreement signed on 10 July 1999 which takes effect
24 hours after the signature, provides that :

‘The final orderly withdrawal of all foreign forces from the national
territory of the Democratic Republic of Congo shall be in accordance
with Annex “B” of this Agreement.’ (Annex A, Chapter 4, para. 4.1.)

Subparagraph 17 of Annex B provides that the ‘Orderly Withdrawal of
all Foreign Forces’ shall take place on ‘D-Day + 180 days’.

Uganda asserts that the final withdrawal of its forces occurred on 2 June
2003.

What are the views of the two Parties regarding the legal basis for the
presence of Ugandan forces in the Democratic Republic of the Congo in
the period between the date of the ‘final orderly withdrawal’, agreed to in
the Lusaka Agreement, and 2 June 2003?”

The Parties provided replies to these questions orally and in writing, pur-
suant to Article 61, paragraph 4, of the Rules of Court. Pursuant to Article 72 of
the Rules of Court, each Party presented written observations on the written
replies received from the other.

*

23. In its Application, the DRC made the following requests :

“Consequently, and whilst reserving the right to supplement and amplify
the present request in the course of the proceedings, the Democratic
Republic of the Congo requests the Court to :
Adjudge and declare that :
(a) Uganda is guilty of an act of aggression within the meaning of

Article 1 of resolution 3314 of the General Assembly of the
United Nations of 14 December 1974 and of the jurisprudence of the
International Court of Justice, contrary to Article 2, paragraph 4,
of the United Nations Charter ;

(b) further, Uganda is committing repeated violations of the Geneva
Conventions of 1949 and their Additional Protocols of 1977, in
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flagrant disregard of the elementary rules of international humani-
tarian law in conflict zones, and is also guilty of massive human
rights violations in defiance of the most basic customary law;

(c) more specifically, by taking forcible possession of the Inga hydroelec-
tric dam, and deliberately and regularly causing massive electrical
power cuts, in violation of the provisions of Article 56 of the Addi-
tional Protocol of 1977, Uganda has rendered itself responsible for
very heavy losses of life among the 5 million inhabitants of the city of
Kinshasa and the surrounding area ;

(d) by shooting down, on 9 October 1998 at Kindu, a Boeing 727 the
property of Congo Airlines, thereby causing the death of 40 civilians,
Uganda has also violated the Convention on International Civil
Aviation signed at Chicago on 7 December 1944, the Hague Conven-
tion of 16 December 1970 for the Suppression of Unlawful Seizure of
Aircraft and the Montreal Convention of 23 September 1971 for the
Suppression of Unlawful Acts against the Safety of Civil Aviation.

Consequently, and pursuant to the aforementioned international legal
obligations, to adjudge and declare that :

(1) all Ugandan armed forces participating in acts of aggression shall
forthwith vacate the territory of the Democratic Republic of the
Congo;

(2) Uganda shall secure the immediate and unconditional withdrawal
from Congolese territory of its nationals, both natural and legal
persons ;

(3) the Democratic Republic of the Congo is entitled to compensation
from Uganda in respect of all acts of looting, destruction, removal of
property and persons and other unlawful acts attributable to Uganda,
in respect of which the Democratic Republic of the Congo reserves the
right to determine at a later date the precise amount of the damage
suffered, in addition to its claim for the restitution of all property
removed.”

24. In the written proceedings, the following submissions were presented by
the Parties :

On behalf of the Government of the DRC,

in the Memorial :

“The Democratic Republic of the Congo, while reserving the right to
supplement or modify the present submissions and to provide the Court
with fresh evidence and pertinent new legal arguments in the context of the
present dispute, requests the Court to adjudge and declare :

(1) that the Republic of Uganda, by engaging in military and paramilitary
activities against the Democratic Republic of the Congo, by occupying
its territory and by actively extending military, logistic, economic and
financial support to irregular forces operating there, has violated the
following principles of conventional and customary law:

— the principle of non-use of force in international relations, includ-
ing the prohibition of aggression ;

— the obligation to settle international disputes exclusively by peace-
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ful means so as to ensure that international peace and security, as
well as justice, are not placed in jeopardy ;

— respect for the sovereignty of States and the rights of peoples to
self-determination, and hence to choose their own political and
economic system freely and without outside interference ;

— the principle of non-interference in matters within the domestic
jurisdiction of States, which includes refraining from extending
any assistance to the parties to a civil war operating on the terri-
tory of another State ;

(2) that the Republic of Uganda, by engaging in the illegal exploitation of
Congolese natural resources and by pillaging its assets and wealth, has
violated the following principles of conventional and customary law:

— respect for the sovereignty of States, including over their natural
resources ;

— the duty to promote the realization of the principle of equality of
peoples and of their right of self-determination, and consequently
to refrain from exposing peoples to foreign subjugation, domina-
tion or exploitation ;

— the principle of non-interference in matters within the domestic
jurisdiction of States, including economic matters ;

(3) that the Republic of Uganda, by committing acts of oppression against
the nationals of the Democratic Republic of the Congo, by killing,
injuring, abducting or despoiling those nationals, has violated the fol-
lowing principles of conventional and customary law:

— the principle of conventional and customary law involving the
obligation to respect and ensure respect for fundamental human
rights, including in times of armed conflict ;

— the entitlement of Congolese nationals to enjoy the most basic
rights, both civil and political, as well as economic, social and cul-
tural ;

(4) that, in light of all the violations set out above, the Republic of
Uganda shall, to the extent of and in accordance with, the particulars
set out in Chapter VI of this Memorial, and in conformity with cus-
tomary international law:

— cease forthwith any continuing internationally wrongful act, in
particular its occupation of Congolese territory, its support for
irregular forces operating in the Democratic Republic of the
Congo, its unlawful detention of Congolese nationals and its
exploitation of Congolese wealth and natural resources ;

— make reparation for all types of damage caused by all types of
wrongful act attributable to it, no matter how remote the causal
link between the acts and the damage concerned ;

— accordingly make reparation in kind where this is still physically
possible, in particular restitution of any Congolese resources, assets
or wealth still in its possession ;

— failing this, furnish a sum covering the whole of the damage
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suffered, including, in particular, the examples mentioned in
paragraph 6.65 of this Memorial ;

— further, in any event, render satisfaction for the insults inflicted by
it upon the Democratic Republic of the Congo, in the form of offi-
cial apologies, the payment of damages reflecting the gravity of the
infringements and the prosecution of all those responsible ;

— provide specific guarantees and assurances that it will never again
in the future commit any of the above-mentioned violations against
the Democratic Republic of the Congo”;

in the Reply :

“The Democratic Republic of the Congo, while reserving the right to
supplement or modify the present submissions and to provide the Court
with fresh evidence and pertinent new legal arguments in the context of the
present dispute, requests the Court to adjudge and declare :

(1) that the Republic of Uganda, by engaging in military and paramilitary
activities against the Democratic Republic of the Congo, by occupying
its territory and by actively extending military, logistic, economic and
financial support to irregular forces operating there, has violated the
following principles of conventional and customary law:

— the principle of non-use of force in international relations, includ-
ing the prohibition of aggression ;

— the obligation to settle international disputes exclusively by peace-
ful means so as to ensure that peace, international security and
justice are not placed in jeopardy ;

— respect for the sovereignty of States and the rights of peoples to
self-determination, and hence to choose their own political and
economic system freely and without outside interference ;

— the principle of non-interference in matters within the domestic
jurisdiction of States, which includes refraining from extending
any assistance to the parties to a civil war operating on the terri-
tory of another State ;

(2) that the Republic of Uganda, by engaging in the illegal exploitation of
Congolese natural resources and by pillaging its assets and wealth, has
violated the following principles of conventional and customary law:

— respect for the sovereignty of States, including over their natural
resources ;

— the duty to promote the realization of the principle of equality of
peoples and of their right of self-determination, and consequently
to refrain from exposing peoples to foreign subjugation, domina-
tion or exploitation ;

— the principle of non-interference in matters within the domestic
jurisdiction of States, including economic matters ;

(3) that the Republic of Uganda, by committing abuses against nationals
of the Democratic Republic of the Congo, by killing, injuring, and
abducting those nationals or robbing them of their property, has vio-
lated the following principles of conventional and customary law:
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— the principle of conventional and customary law involving the
obligation to respect and ensure respect for fundamental human
rights, including in times of armed conflict ;

— the principle of conventional and customary law whereby it is
necessary, at all times, to make a distinction in an armed con-
flict between civilian and military objectives ;

— the entitlement of Congolese nationals to enjoy the most basic
rights, both civil and political, as well as economic, social and cul-
tural ;

(4) that, in light of all the violations set out above, the Republic of
Uganda shall, in accordance with customary international law:

— cease forthwith all continuing internationally wrongful acts, and in
particular its occupation of Congolese territory, its support for
irregular forces operating in the Democratic Republic of the Congo
and its exploitation of Congolese wealth and natural resources ;

— make reparation for all types of damage caused by all types of
wrongful act attributable to it, no matter how remote the causal
link between the acts and the damage concerned ;

— accordingly, make reparation in kind where this is still physically
possible, in particular in regard to any Congolese resources, assets
or wealth still in its possession ;

— failing this, furnish a sum covering the whole of the damage
suffered, including, in particular, the examples set out in para-
graph 6.65 of the Memorial of the Democratic Republic of the
Congo and restated in paragraph 1.58 of the present Reply ;

— further, in any event, render satisfaction for the injuries inflicted
upon the Democratic Republic of the Congo, in the form of offi-
cial apologies, the payment of damages reflecting the gravity of the
violations and the prosecution of all those responsible ;

— provide specific guarantees and assurances that it will never again
in the future perpetrate any of the above-mentioned violations
against the Democratic Republic of the Congo;

(5) that the Ugandan counter-claim alleging involvement by the DRC in
armed attacks against Uganda be dismissed, on the following grounds :

— to the extent that it relates to the period before Laurent-Désiré
Kabila came to power, the claim is inadmissible because Uganda
had previously waived its right to lodge such a claim and, in the
alternative, the claim is unfounded because Uganda has failed to
establish the facts on which it is based ;

— to the extent that it relates to the period after Laurent-Désiré
Kabila came to power, the claim is unfounded because Uganda
has failed to establish the facts on which it is based.

(6) that the Ugandan counter-claim alleging involvement by the DRC in
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an attack on the Ugandan Embassy and on Ugandan nationals in
Kinshasa be dismissed, on the following grounds :

— to the extent that Uganda is seeking to engage the responsibility
of the DRC for acts contrary to international law allegedly com-
mitted to the detriment of Ugandan nationals, the claim is inad-
missible because Uganda has failed to show that the persons for
whose protection it claims to provide are its nationals or that
such persons have exhausted the local remedies available in the
DRC; in the alternative, this claim is unfounded because Uganda
has failed to establish the facts on which it is based ;

— that part of the Ugandan claims concerning the treatment
allegedly inflicted on its diplomatic premises and personnel in
Kinshasa is unfounded because Uganda has failed to establish
the facts on which it is based” ;

in the additional pleading entitled “Additional Written Observations on the
Counter-Claims presented by Uganda” :

“The Democratic Republic of the Congo, while reserving the right to
supplement or modify the present submissions and to provide the Court
with fresh evidence and pertinent new legal arguments in the context of the
present dispute, requests the Court, pursuant to the Rules of Court, to
adjudge and declare :

As regards the first counter-claim presented by Uganda :

(1) to the extent that it relates to the period before Laurent-Désiré Kabila
came to power, the claim is inadmissible because Uganda had previ-
ously waived its right to lodge such a claim and, in the alternative, the
claim is unfounded because Uganda has failed to establish the facts on
which it is based ;

(2) to the extent that it relates to the period from when Laurent-Désiré
Kabila came to power until the onset of Ugandan aggression, the
claim is unfounded in fact because Uganda has failed to establish the
facts on which it is based ;

(3) to the extent that it relates to the period after the onset of Ugandan
aggression, the claim is founded neither in fact nor in law because
Uganda has failed to establish the facts on which it is based, and
because, from 2 August 1998, the DRC was in any event in a situation
of self-defence.

As regards the second counter-claim presented by Uganda :

(1) to the extent that it is now centred on the interpretation and applica-
tion of the Vienna Convention of 1961 on Diplomatic Relations, the
claim presented by Uganda radically modifies the subject-matter of the
dispute, contrary to the Statute and Rules of Court ; this aspect of the
claim must therefore be dismissed from the present proceedings ;

(2) the aspect of the claim relating to the inhumane treatment allegedly
suffered by certain Ugandan nationals remains inadmissible, as
Uganda has still not shown that the conditions laid down by interna-
tional law for the exercise of its diplomatic protection have been met ;
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in the alternative, this aspect of the claim is unfounded, as Uganda is
still unable to establish the factual and legal bases for its claims ;

(3) the aspect of the claim relating to the alleged expropriation of Ugan-
dan public property is unfounded, as Uganda is still unable to estab-
lish the factual and legal bases for its claims.”

On behalf of the Government of Uganda,
in the Counter-Memorial :

“Reserving its right to supplement or amend its requests, the Republic
of Uganda requests the Court :
(1) To adjudge and declare in accordance with international law:

(A) that the requests of the Democratic Republic of the Congo
relating to activities or situations involving the Republic of
Rwanda or its agents are inadmissible for the reasons set forth
in Chapter XV of the present Counter-Memorial ;

(B) that the requests of the Democratic Republic of the Congo that
the Court adjudge that the Republic of Uganda is responsible for
various breaches of international law, as alleged in the Applica-
tion and/or the Memorial of the Democratic Republic of Congo,
are rejected ; and

(C) that the Counter-claims presented in Chapter XVIII of the present
Counter-Memorial be upheld.

(2) To reserve the issue of reparation in relation to the Counter-claims for
a subsequent stage of the proceedings” ;

in the Rejoinder :

“Reserving her right to supplement or amend her requests, the Republic
of Uganda requests the Court :
1. To adjudge and declare in accordance with international law:

(A) that the requests of the Democratic Republic of the Congo relat-
ing to activities or situations involving the Republic of Rwanda or
her agents are inadmissible for the reasons set forth in Chapter XV
of the present Counter-Memorial ;

(B) that the requests of the Democratic Republic of the Congo that
the Court adjudge that the Republic of Uganda is responsible for
various breaches of international law, as alleged in the Memorial
and/or the Reply of the Democratic Republic of Congo, are
rejected ; and

(C) that the Counter-claims presented in Chapter XVIII of the
Counter-Memorial and reaffirmed in Chapter VI of the present
Rejoinder be upheld.

2. To reserve the issue of reparation in relation to the Counter-claims for
a subsequent stage of the proceedings.”

25. At the oral proceedings, the following final submissions were presented
by the Parties :

On behalf of the Government of the DRC,
at the hearing of 25 April 2005, on the claims of the DRC:
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“The Congo requests the Court to adjudge and declare :
1. That the Republic of Uganda, by engaging in military and paramilitary

activities against the Democratic Republic of the Congo, by occupying
its territory and by actively extending military, logistic, economic and
financial support to irregular forces having operated there, has violated
the following principles of conventional and customary law:
— the principle of non-use of force in international relations, includ-

ing the prohibition of aggression ;
— the obligation to settle international disputes exclusively by peace-

ful means so as to ensure that international peace and security, as
well as justice, are not placed in jeopardy ;

— respect for the sovereignty of States and the rights of peoples to
self-determination, and hence to choose their own political and eco-
nomic system freely and without outside interference ;

— the principle of non-intervention in matters within the domestic
jurisdiction of States, including refraining from extending any assist-
ance to the parties to a civil war operating on the territory of
another State.

2. That the Republic of Uganda, by committing acts of violence against
nationals of the Democratic Republic of the Congo, by killing and
injuring them or despoiling them of their property, by failing to take
adequate measures to prevent violations of human rights in the DRC
by persons under its jurisdiction or control, and/or failing to punish
persons under its jurisdiction or control having engaged in the above-
mentioned acts, has violated the following principles of conventional
and customary law:

— the principle of conventional and customary law imposing an obli-
gation to respect, and ensure respect for, fundamental human rights,
including in times of armed conflict, in accordance with interna-
tional humanitarian law;

— the principle of conventional and customary law imposing an obli-
gation, at all times, to make a distinction in an armed conflict
between civilian and military objectives ;

— the right of Congolese nationals to enjoy the most basic rights, both
civil and political, as well as economic, social and cultural.

3. That the Republic of Uganda, by engaging in the illegal exploitation of
Congolese natural resources, by pillaging its assets and wealth, by fail-
ing to take adequate measures to prevent the illegal exploitation of the
resources of the DRC by persons under its jurisdiction or control,
and/or failing to punish persons under its jurisdiction or control having
engaged in the above-mentioned acts, has violated the following prin-
ciples of conventional and customary law:

— the applicable rules of international humanitarian law;
— respect for the sovereignty of States, including over their natural

resources ;
— the duty to promote the realization of the principle of equality of

peoples and of their right of self-determination, and consequently
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to refrain from exposing peoples to foreign subjugation, domina-
tion or exploitation ;

— the principle of non-interference in matters within the domestic
jurisdiction of States, including economic matters.

4. (a) That the violations of international law set out in submissions 1,
2 and 3 constitute wrongful acts attributable to Uganda which
engage its international responsibility ;

(b) that the Republic of Uganda shall cease forthwith all continuing
internationally wrongful acts, and in particular its support for
irregular forces operating in the DRC and its exploitation of Con-
golese wealth and natural resources ;

(c) that the Republic of Uganda shall provide specific guarantees and
assurances that it will not repeat the wrongful acts complained of ;

(d) that the Republic of Uganda is under an obligation to the Demo-
cratic Republic of the Congo to make reparation for all injury
caused to the latter by the violation of the obligations imposed by
international law and set out in submissions 1, 2 and 3 above ;

(e) that the nature, form and amount of the reparation shall be deter-
mined by the Court, failing agreement thereon between the Parties,
and that the Court shall reserve the subsequent procedure for that
purpose.

5. That the Republic of Uganda has violated the Order of the Court on
provisional measures of 1 July 2000, in that it has failed to comply with
the following provisional measures :

‘(1) both Parties must, forthwith, prevent and refrain from any action,
and in particular any armed action, which might prejudice the
rights of the other Party in respect of whatever judgment the
Court may render in the case, or which might aggravate or extend
the dispute before the Court or make it more difficult to resolve ;

(2) both Parties must, forthwith, take all measures necessary to com-
ply with all of their obligations under international law, in particu-
lar those under the United Nations Charter and the Charter of the
Organization of African Unity, and with United Nations Security
Council resolution 1304 (2000) of 16 June 2000 ;

(3) both Parties must, forthwith, take all measures necessary to ensure
full respect within the zone of conflict for fundamental human
rights and for the applicable provisions of humanitarian law’” ;

at the hearing of 29 April 2005, on the counter-claims of Uganda:

“The Congo requests the International Court of Justice to adjudge and
declare :

As regards the first counter-claim submitted by Uganda :
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(1) to the extent that it relates to the period before Laurent-Désiré Kabila
came to power, Uganda’s claim is inadmissible because Uganda had
previously renounced its right to lodge such a claim: in the alternative,
the claim is unfounded because Uganda has failed to establish the
facts on which it is based ;

(2) to the extent that it relates to the period from the time when Laurent-
Désiré Kabila came to power to the time when Uganda launched its
armed attack, Uganda’s claim is unfounded in fact because Uganda
has failed to establish the facts on which it is based ;

(3) to the extent that it relates to the period subsequent to the launching
of Uganda’s armed attack, Uganda’s claim is unfounded both in fact
and in law because Uganda has failed to establish the facts on which
it is based and, in any event, from 2 August 1998 the DRC was in a
situation of self-defence.

As regards the second counter-claim submitted by Uganda :

(1) to the extent that it now relates to the interpretation and application
of the Vienna Convention of 1961 on Diplomatic Relations, the claim
submitted by Uganda radically changes the subject-matter of the dis-
pute, contrary to the Statute and to the Rules of Court ; that part of
the claim must therefore be dismissed from the present proceedings ;

(2) that part of the claim relating to the alleged mistreatment of certain
Ugandan nationals remains inadmissible because Uganda has still
failed to show that the requirements laid down by international law
for the exercise of its diplomatic protection were satisfied ; in the alter-
native, that part of the claim is unfounded because Uganda is still
unable to establish the factual and legal bases of its claims.

(3) that part of the claim relating to the alleged expropriation of Uganda’s
public property is unfounded because Uganda is still unable to estab-
lish the factual and legal bases of its claims.”

On behalf of the Government of Uganda,
at the hearing of 27 April 2005, on the claims of the DRC and the counter-
claims of Uganda:

“The Republic of Uganda requests the Court :
(1) To adjudge and declare in accordance with international law:

(A) that the requests of the Democratic Republic of the Congo
relating to the activities or situations involving the Republic of
Rwanda or her agents are inadmissible for the reasons set forth
in Chapter XV of the Counter-Memorial and reaffirmed in the
oral pleadings ;

(B) that the requests of the Democratic Republic of the Congo that
the Court adjudge and declare that the Republic of Uganda is
responsible for various breaches of international law, as alleged
in the Memorial, the Reply and/or the oral pleadings are rejected ;
and

(C) that Uganda’s counter-claims presented in Chapter XVIII of the

189 ARMED ACTIVITIES (JUDGMENT)

25

HP EXHIBIT 347

2998



Counter-Memorial, and reaffirmed in Chapter VI of the Rejoin-
der as well as the oral pleadings be upheld.

(2) To reserve the issue of reparation in relation to Uganda’s counter-
claims for a subsequent stage of the proceedings.”

* * *

26. The Court is aware of the complex and tragic situation which has
long prevailed in the Great Lakes region. There has been much suffering
by the local population and destabilization of much of the region. In par-
ticular, the instability in the DRC has had negative security implications
for Uganda and some other neighbouring States. Indeed, the Summit
meeting of the Heads of State in Victoria Falls (held on 7 and 8 August
1998) and the Agreement for a Ceasefire in the Democratic Republic of
the Congo signed in Lusaka on 10 July 1999 (hereinafter “the Lusaka
Agreement”) acknowledged as legitimate the security needs of the DRC’s
neighbours. The Court is aware, too, that the factional conflicts within
the DRC require a comprehensive settlement to the problems of the
region.

However, the task of the Court must be to respond, on the basis of
international law, to the particular legal dispute brought before it. As it
interprets and applies the law, it will be mindful of context, but its task
cannot go beyond that.

* * *

27. The Court finds it convenient, in view of the many actors referred
to by the Parties in their written pleadings and at the hearing, to indicate
the abbreviations which it will use for those actors in its judgment. Thus
the Allied Democratic Forces will hereinafter be referred to as the ADF,
the Alliance of Democratic Forces for the Liberation of the Congo (Alli-
ance des forces démocratiques pour la libération du Congo) as the
AFDL, the Congo Liberation Army (Armée de libération du Congo) as
the ALC, the Congolese Armed Forces (Forces armées congolaises) as
the FAC, the Rwandan Armed Forces (Forces armées rwandaises) as the
FAR, the Former Uganda National Army as the FUNA, the Lord’s
Resistance Army as the LRA, the Congo Liberation Movement (Mouve-
ment de libération du Congo) as the MLC, the National Army for the
Liberation of Uganda as the NALU, the Congolese Rally for Democracy
(Rassemblement congolais pour la démocratie) as the RCD, the Congo-
lese Rally for Democracy-Kisangani (Rassemblement congolais pour la
démocratie-Kisangani) as the RCD-Kisangani (also known as RCD-
Wamba), the Congolese Rally for Democracy-Liberation Movement
(Rassemblement congolais pour la démocratie-Mouvement de libération)
as the RCD-ML, the Rwandan Patriotic Army as the RPA, the Sudan
People’s Liberation Movement/Army as the SPLM/A, the Uganda
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National Rescue Front II as the UNRF II, the Uganda Peoples’ Defence
Forces as the UPDF, and the West Nile Bank Front as the WNBF.

* * *

28. In its first submission the DRC requests the Court to adjudge and
declare :

“1. That the Republic of Uganda, by engaging in military and para-
military activities against the Democratic Republic of the Congo,
by occupying its territory and by actively extending military,
logistic, economic and financial support to irregular forces
having operated there, has violated the following principles of
conventional and customary law:
— the principle of non-use of force in international relations,

including the prohibition of aggression;
— the obligation to settle international disputes exclusively by

peaceful means so as to ensure that international peace and
security, as well as justice, are not placed in jeopardy;

— respect for the sovereignty of States and the rights of peoples
to self-determination, and hence to choose their own poli-
tical and economic system freely and without outside inter-
ference ;

— the principle of non-intervention in matters within the
domestic jurisdiction of States, including refraining from
extending any assistance to the parties to a civil war
operating on the territory of another State.”

29. The DRC explains that in 1997 Laurent-Désiré Kabila, who was at
the time a Congolese rebel leader at the head of the AFDL (which was
supported by Uganda and Rwanda), succeeded in overthrowing the then
President of Zaire, Marshal Mobutu Ssese Seko, and on 29 May 1997
was formally sworn in as President of the renamed Democratic Republic
of the Congo. The DRC asserts that, following President Kabila’s acces-
sion to power, Uganda and Rwanda were granted substantial benefits in
the DRC in the military and economic fields. The DRC claims, however,
that President Kabila subsequently sought a gradual reduction in the
influence of these two States over the DRC’s political, military and eco-
nomic spheres. It was, according to the DRC, this “new policy of inde-
pendence and emancipation” from the two States that constituted the
real reason for the invasion of Congolese territory by Ugandan armed
forces in August 1998.

30. The DRC maintains that at the end of July 1998 President Kabila
learned of a planned coup d’état organized by the Chief of Staff of the
FAC, Colonel Kabarebe (a Rwandan national), and that, in an official
statement published on 28 July 1998 (see paragraph 49 below), President
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Kabila called for the withdrawal of foreign troops from Congolese terri-
tory. Although his address referred mainly to Rwandan troops, the DRC
argues that there can be no doubt that President Kabila intended to
address his message to “all foreign forces”. The DRC states that on
2 August 1998 the 10th Brigade assigned to the province of North Kivu
rebelled against the central Government of the DRC, and that during the
night of 2 to 3 August 1998 Congolese Tutsi soldiers and a few Rwandan
soldiers not yet repatriated attempted to overthrow President Kabila.
According to the DRC, Uganda began its military intervention in the
DRC immediately after the failure of the coup attempt.

31. The DRC argues that on 4 August 1998 Uganda and Rwanda
organized an airborne operation, flying their troops from Goma on the
eastern frontier of the DRC to Kitona, some 1,800 km away on the other
side of the DRC, on the Atlantic coast. The DRC alleges that the aim
was to overthrow President Kabila within ten days. According to the
DRC, in the advance towards Kinshasa, Ugandan and Rwandan troops
captured certain towns and occupied the Inga Dam, which supplies elec-
tricity to Kinshasa. The DRC explains that Angola and Zimbabwe came
to the assistance of the Congolese Government to help prevent the cap-
ture of Kinshasa. The DRC also states that in the north-eastern part of
the country, within a matter of months, UPDF troops had advanced and
had progressively occupied a substantial part of Congolese territory in
several provinces.

32. The DRC submits that Uganda’s military operation against the
DRC also consisted in the provision of support to Congolese armed
groups opposed to President Kabila’s Government. The DRC thus main-
tains that the RCD was created by Uganda and Rwanda on 12 August
1998, and that at the end of September 1998 Uganda supported the cre-
ation of the new MLC rebel group, which was not linked to the Rwandan
military. According to the DRC, Uganda was closely involved in the
recruitment, education, training, equipment and supplying of the MLC
and its military wing, the ALC. The DRC alleges that the close links
between Uganda and the MLC were reflected in the formation of a
united military front in combat operations against the FAC. The DRC
maintains that in a number of cases the UPDF provided tactical support,
including artillery cover, for ALC troops. Thus, the DRC contends that
the UPDF and the ALC constantly acted in close co-operation during
many battles against the Congolese regular army. The DRC concludes
that Uganda, “in addition to providing decisive military support for sev-
eral Congolese rebel movements, has been extremely active in supplying
these movements with a political and diplomatic framework”.

33. The DRC notes that the events in its territory were viewed with
grave concern by the international community. The DRC claims that at
the Victoria Falls Summit, which took place on 7 and 8 August 1998, and
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was attended by representatives of the DRC, Uganda, Namibia, Rwanda,
Tanzania, Zambia and Zimbabwe,

“member countries of the SADC [Southern African Development
Community], following the submission of an application by the
Democratic Republic of the Congo, unequivocally condemned the
aggression suffered by the Congo and the occupation of certain
parts of its national territory”.

The DRC further points out that, in an attempt to help resolve the con-
flict, the SADC, the States of East Africa and the Organization of Afri-
can Unity (OAU) initiated various diplomatic efforts, which included
a series of meetings between the belligerents and the representatives of
various African States, also known as the “Lusaka Process”. On 18 April
1999 the Sirte Peace Agreement was concluded, in the framework of the
Lusaka peace process, between President Kabila of the DRC and Presi-
dent Museveni of Uganda. The DRC explains that, under this Agree-
ment, Uganda undertook to “cease hostilities immediately” and to with-
draw its troops from the territory of the DRC. The Lusaka Agreement
was signed by the Heads of State of the DRC, Uganda and other African
States (namely, Angola, Namibia, Rwanda and Zimbabwe) on 10 July
1999 and by the MLC and RCD (rebel groups) on 1 August 1999 and
31 August 1999, respectively. The DRC explains that this Agreement
provided for the cessation of hostilities between the parties’ forces, the
disengagement of these forces, the deployment of OAU verifiers and of
the United Nations Mission in the Democratic Republic of the Congo
(hereinafter “MONUC”), to be followed by the withdrawal of foreign
forces. On 8 April 2000 and 6 December 2000 Uganda signed troop
disengagement agreements known as the Kampala plan and the Harare
plan.

34. According to the DRC, following the withdrawal of Ugandan
troops from its territory in June 2003, Uganda has continued to provide
arms to ethnic groups confronting one another in the Ituri region, on the
boundary with Uganda. The DRC further argues that Uganda “has left
behind it a fine network of warlords, whom it is still supplying with arms
and who themselves continue to plunder the wealth of the DRC on
behalf of Ugandan and foreign businessmen”.

*

35. Uganda, for its part, claims that from early 1994 through to
approximately May 1997 the Congolese authorities provided military and
logistical support to anti-Ugandan insurgents. Uganda asserts that from
the beginning of this period it was the victim of cross-border attacks from
these armed rebels in eastern Congo. It claims that, in response to these
attacks, until late 1997 it confined its actions to its own side of the
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Congo-Uganda border, by reinforcing its military positions along the
frontier.

36. According to Uganda, in 1997 the AFDL, made up of a loose alli-
ance of the combined forces of the various Congolese rebel groups,
together with the Rwandan army, overthrew President Mobutu’s régime
in Zaire. Uganda asserts that upon assuming power on 29 May 1997,
President Kabila invited Uganda to deploy its own troops in eastern
Congo in view of the fact that the Congolese army did not have the
resources to control the remote eastern provinces, and in order to “elimi-
nate” the anti-Ugandan insurgents operating in that zone and to secure
the border region. According to Uganda, it was on this understanding
that Ugandan troops crossed into eastern Congo and established bases
on Congolese territory. Uganda further alleges that in December 1997, at
President Kabila’s further invitation, Uganda sent two UPDF battalions
into eastern Congo, followed by a third one in April 1998, also at the
invitation of the Congolese President. Uganda states that on 27 April
1998 the Protocol on Security along the Common Border was signed by
the two Governments in order to reaffirm the invitation of the DRC to
Uganda to deploy its troops in eastern Congo as well as to commit the
armed forces of both countries to jointly combat the anti-Ugandan insur-
gents in Congolese territory and secure the border region. Uganda main-
tains that three Ugandan battalions were accordingly stationed in the
border region of the Ruwenzori Mountains within the DRC.

37. However, Uganda claims that between May and July 1998 Presi-
dent Kabila broke off his alliances with Rwanda and Uganda and estab-
lished new alliances with Chad, the Sudan and various anti-Ugandan
insurgent groups.

With regard to the official statement by President Kabila published on
28 July 1998 calling for the withdrawal of Rwandan troops from Congo-
lese territory, Uganda interprets this statement as not affecting Uganda,
arguing that it made no mention of the Ugandan armed forces that were
then in the DRC pursuant to President Kabila’s earlier invitation and to
the Protocol of 27 April 1998.

38. Uganda affirms that it had no involvement in or foreknowledge of
the FAC rebellion that occurred in eastern Congo on 2 August 1998 nor
of the attempted coup d’état against President Kabila on the night of
2-3 August 1998. Uganda likewise denies that it participated in the attack
on the Kitona military base. According to Uganda, on 4 August 1998
there were no Ugandan troops present in either Goma or Kitona, or on
board the planes referred to by the DRC.

39. Uganda further claims that it did not send additional troops into
the DRC during August 1998. Uganda states, however, that by August-
September 1998, as the DRC and the Sudan prepared to attack Ugandan
forces in eastern Congo, its security situation had become untenable.
Uganda submits that “[i]n response to this grave threat, and in the lawful
exercise of its sovereign right of self-defence”, it made a decision on
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11 September 1998 to augment its forces in eastern Congo and to gain
control of the strategic airfields and river ports in northern and eastern
Congo in order to stop the combined forces of the Congolese and Suda-
nese armies as well as the anti-Ugandan insurgent groups from reaching
Uganda’s borders. According to Uganda, the military operations to take
control of these key positions began on 20 September 1998. Uganda
states that by February 1999 Ugandan forces succeeded in occupying all
the key airfields and river ports that served as gateways to eastern Congo
and the Ugandan border. Uganda maintains that on 3 July 1999 its
forces gained control of the airport at Gbadolite and drove all Sudanese
forces out of the DRC.

40. Uganda notes that on 10 July 1999 the on-going regional peace
process led to the signing of a peace agreement in Lusaka by the Heads of
State of Uganda, the DRC, Rwanda, Zimbabwe, Angola and Namibia,
followed by the Kampala (8 April 2000) and Harare (6 December 2000)
Disengagement Plans. Uganda points out that, although no immediate or
unilateral withdrawal was called for, it began withdrawing five battalions
from the DRC on 22 June 2000. On 20 February 2001 Uganda announced
that it would withdraw two more battalions from the DRC. On 6 Sep-
tember 2002 Uganda and the DRC concluded a peace agreement in
Luanda (Agreement between the Governments of the Democratic Repub-
lic of the Congo and the Republic of Uganda on Withdrawal of Ugandan
Troops from the Democratic Republic of the Congo, Co-operation and
Normalisation of Relations between the two Countries, hereinafter “the
Luanda Agreement”). Under its terms Uganda agreed to withdraw
from the DRC all Ugandan troops, except for those expressly authorized
by the DRC to remain on the slopes of Mt. Ruwenzori. Uganda claims
that, in fulfilment of its obligations under the Luanda Agreement, it com-
pleted the withdrawal of all of its troops from the DRC in June 2003.
Uganda asserts that “[s]ince that time, not a single Ugandan soldier has
been deployed inside the Congo”.

41. As for the support for irregular forces operating in the DRC,
Uganda states that it has never denied providing political and military
assistance to the MLC and the RCD. However, Uganda asserts that it
did not participate in the formation of the MLC and the RCD.

“[I]t was only after the rebellion had broken out and after the
RCD had been created that Uganda began to interact with the RCD,
and, even then, Uganda’s relationship with the RCD was strictly
political until after the middle of September 1998.” (Emphasis in the
original.)

According to Uganda, its military support for the MLC and for the RCD
began in January 1999 and March 1999 respectively. Moreover, Uganda
argues that the nature and extent of its military support for the Congo-
lese rebels was consistent with and limited to the requirements of self-
defence. Uganda further states that it refrained from providing the rebels
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with the kind or amount of support they would have required to achieve
such far-reaching purposes as the conquest of territory or the overthrow
of the Congolese Government.

* *

ISSUE OF CONSENT

42. The Court now turns to the various issues connected with the first
submission of the DRC.

43. In response to the DRC’s allegations of military and paramilitary
activities amounting to aggression, Uganda states that from May 1997
(when President Laurent-Désiré Kabila assumed power in Kinshasa)
until 11 September 1998 (the date on which Uganda states that it decided
to respond on the basis of self-defence) it was present in the DRC with
the latter’s consent. It asserts that the DRC’s consent to the presence of
Ugandan forces was renewed in July 1999 by virtue of the terms of the
Lusaka Agreement and extended thereafter. Uganda defends its military
actions in the intervening period of 11 September 1998 to 10 July 1999 as
lawful self-defence. The Court will examine each of Uganda’s arguments
in turn.

44. In a written answer to the question put to it by Judge Vereshchetin
(see paragraph 22 above), the DRC clarified that its claims relate to
actions by Uganda beginning in August 1998. However, as the Parties do
not agree on the characterization of events in that month, the Court
deems it appropriate first to analyse events which occurred a few months
earlier, and the rules of international law applicable to them.

45. Relations between Laurent-Désiré Kabila and the Ugandan Gov-
ernment had been close, and with the coming to power of the former
there was a common interest in controlling anti-government rebels who
were active along the Congo-Uganda border, carrying out in particular
cross-border attacks against Uganda. It seems certain that from mid-
1997 and during the first part of 1998 Uganda was being allowed to
engage in military action against anti-Ugandan rebels in the eastern part
of Congolese territory. Uganda claims that its troops had been invited
into eastern Congo by President Kabila when he came to power in May
1997. The DRC has acknowledged that “Ugandan troops were present
on the territory of the Democratic Republic of the Congo with the con-
sent of the country’s lawful government”. It is clear from the materials
put before the Court that in the period preceding August 1998 the DRC
did not object to Uganda’s military presence and activities in its eastern
border area. The written pleadings of the DRC make reference to author-
ized Ugandan operations from September 1997 onwards. There is refer-
ence to such authorized action by Uganda on 19 December 1997, in
early February 1998 and again in early July 1998, when the DRC author-
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ized the transfer of Ugandan units to Ntabi, in Congolese territory, in
order to fight more effectively against the ADF.

46. A series of bilateral meetings between the two Governments took
place in Kinshasa from 11 to 13 August 1997, in Kampala from 6 to
7 April 1998 and again in Kinshasa from 24 to 27 April 1998. This last
meeting culminated in a Protocol on Security along the Common Border
being signed on 27 April 1998 between the two countries, making refer-
ence, inter alia, to the desire “to put an end to the existence of the rebel
groups operating on either side of the common border, namely in the
Ruwenzori”. The two parties agreed that their respective armies would
“co-operate in order to insure security and peace along the common
border”. The DRC contends that these words do not constitute an “invi-
tation or acceptance by either of the contracting parties to send its army
into the other’s territory”. The Court believes that both the absence of
any objection to the presence of Ugandan troops in the DRC in the pre-
ceding months, and the practice subsequent to the signing of the Proto-
col, support the view that the continued presence as before of Ugandan
troops would be permitted by the DRC by virtue of the Protocol.
Uganda told the Court that

“[p]ursuant to the Protocol, Uganda sent a third battalion into
eastern Congo, which brought her troop level up to approximately
2,000, and she continued military operations against the armed
groups in the region both unilaterally and jointly with Congolese
Government forces”.

The DRC has not denied this fact nor that its authorities accepted this
situation.

47. While the co-operation envisaged in the Protocol may be reason-
ably understood as having its effect in a continued authorization of
Ugandan troops in the border area, it was not the legal basis for such
authorization or consent. The source of an authorization or consent to
the crossing of the border by these troops antedated the Protocol and this
prior authorization or consent could thus be withdrawn at any time by
the Government of the DRC, without further formalities being necessary.

48. The Court observes that when President Kabila came to power,
the influence of Uganda and in particular Rwanda in the DRC became
substantial. In this context it is worthy of note that many Rwandan offic-
ers held positions of high rank in the Congolese army and that Colonel
James Kabarebe, of Rwandan nationality, was the Chief of Staff of the
FAC (the armed forces of the DRC). From late spring 1998, President
Kabila sought, for various reasons, to reduce this foreign influence; by
mid-1998, relations between President Kabila and his former allies had
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deteriorated. In light of these circumstances the presence of Rwandan
troops on Congolese territory had in particular become a major concern
for the Government of the DRC.

49. On 28 July 1998, an official statement by President Kabila was
published, which read as follows:

“The Supreme Commander of the Congolese National Armed
Forces, the Head of State of the Republic of the Congo and the
Minister of National Defence, advises the Congolese people that he
has just terminated, with effect from this Monday 27 July 1998, the
Rwandan military presence which has assisted us during the period
of the country’s liberation. Through these military forces, he would
like to thank all of the Rwandan people for the solidarity they have
demonstrated to date. He would also like to congratulate the demo-
cratic Congolese people on their generosity of spirit for having
tolerated, provided shelter for and trained these friendly forces during
their stay in our country. This marks the end of the presence of all
foreign military forces in the Congo.” [Translation by the Registry.]

50. The DRC has contended that, although there was no specific
reference to Ugandan troops in the statement, the final phrase indicated
that consent was withdrawn for Ugandan as well as Rwandan troops. It
states that, having learned of a plotted coup, President Kabila “officially
announced . . . the end of military co-operation with Rwanda and asked
the Rwandan military to return to their own country, adding that this
marked the end of the presence of foreign troops in the Congo”. The
DRC further explains that Ugandan forces were not mentioned because
they were “very few in number in the Congo” and were not to be treated
in the same way as the Rwandan forces, “who in the prevailing circum-
stances, were perceived as enemies suspected of seeking to overthrow the
régime”. Uganda, for its part, maintains that the President’s statement
was directed at Rwandan forces alone; that the final phrase of the state-
ment was not tantamount to the inclusion of a reference to Ugandan
troops; and that any withdrawal of consent for the presence of Ugandan
troops would have required a formal denunciation, by the DRC, of
the April 1998 Protocol.

51. The Court notes, first, that for reasons given above, no particular
formalities would have been required for the DRC to withdraw its con-
sent to the presence of Ugandan troops on its soil. As to the content of
President Kabila’s statement, the Court observes that, as a purely textual
matter, the statement was ambiguous.

52. More pertinently, the Court draws attention to the fact that the
consent that had been given to Uganda to place its forces in the DRC,
and to engage in military operations, was not an open-ended consent.
The DRC accepted that Uganda could act, or assist in acting, against
rebels on the eastern border and in particular to stop them operating
across the common border. Even had consent to the Ugandan military
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presence extended much beyond the end of July 1998, the parameters of
that consent, in terms of geographic location and objectives, would have
remained thus restricted.

53. In the event, the issue of withdrawal of consent by the DRC, and
that of expansion by Uganda of the scope and nature of its activities,
went hand in hand. The Court observes that at the Victoria Falls Summit
(see paragraph 33 above) the DRC accused Rwanda and Uganda of
invading its territory. Thus, it appears evident to the Court that, what-
ever interpretation may be given to President Kabila’s statement of
28 July 1998, any earlier consent by the DRC to the presence of Ugandan
troops on its territory had at the latest been withdrawn by 8 August 1998,
i.e. the closing date of the Victoria Falls Summit.

54. The Court recalls that, independent of the conflicting views as to
when Congolese consent to the presence of Ugandan troops might have
been withdrawn, the DRC has informed the Court that its claims against
Uganda begin with what it terms an aggression commencing on 2 August
1998.

* *

FINDINGS OF FACT CONCERNING UGANDA’S USE OF FORCE

IN RESPECT OF KITONA

55. The Court observes that the dispute about the commencement
date of the military action by Uganda that was not covered by consent is,
in the most part, directed at the legal characterization of events rather
than at whether these events occurred. In some instances, however,
Uganda denies that its troops were ever present at particular locations,
the military action at Kitona being an important example. The DRC has
informed the Court that from 2 August 1998 Uganda was involved in
military activities in the DRC that violated international law, and that
these were directed at the overthrow of President Kabila. According to
the DRC, Ugandan forces (together with those of Rwanda) were involved
on 4 August in heavy military action at Kitona, which lies in the west of
the DRC some 1,800 km from the Ugandan frontier. Virtually simulta-
neously Uganda engaged in military action in the east, first in Kivu and
then in Orientale province. The DRC contends that this was followed by
an invasion of Equateur province in north-west Congo. The DRC main-
tains that “[a]fter a few months of advances, the Ugandan army had thus
conquered several hundred thousand square kilometres of territory”. The
DRC provided a sketch-map to illustrate the alleged scope and reach of
Ugandan military activity.

56. Uganda characterizes the situation at the beginning of August
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1998 as that of a state of civil war in the DRC — a situation in which
President Kabila had turned to neighbouring Powers for assistance,
including, notably, the Sudan (see paragraphs 120-129 below). These
events caused great security concerns to Uganda. Uganda regarded the
Sudan as a long-time enemy, which now, as a result of the invitation
from President Kabila, had a free rein to act against Uganda and was
better placed strategically to do so. Uganda strongly denies that it
engaged in military activity beyond the eastern border area until 11 Sep-
tember. That military activity by its troops occurred in the east dur-
ing August is not denied by Uganda. But it insists that it was not part of
a plan agreed with Rwanda to overthrow President Kabila : it was rather
actions taken by virtue of the consent given by the DRC to the opera-
tions by Uganda in the east, along their common border.

57. In accordance with its practice, the Court will first make its own
determination of the facts and then apply the relevant rules of interna-
tional law to the facts which it has found to have existed. The Court will
not attempt a determination of the overall factual situation as it applied
to the vast territory of the DRC from August 1998 till July 2003. It will
make such findings of fact as are necessary for it to be able to respond to
the first submission of the DRC, the defences offered by Uganda, and the
first submissions of Uganda as regards its counter-claims. It is not the
task of the Court to make findings of fact (even if it were in a position to
do so) beyond these parameters.

58. These findings of fact necessarily entail an assessment of the evi-
dence. The Court has in this case been presented with a vast amount of
materials proffered by the Parties in support of their versions of the facts.
The Court has not only the task of deciding which of those materials
must be considered relevant, but also the duty to determine which of
them have probative value with regard to the alleged facts. The greater
part of these evidentiary materials appear in the annexes of the Parties to
their written pleadings. The Parties were also authorized by the Court to
produce new documents at a later stage. In the event, these contained
important items. There has also been reference, in both the written and
the oral pleadings, to material not annexed to the written pleadings but
which the Court has treated as “part of a publication readily available”
under Article 56, paragraph 4, of its Rules of Court. Those, too, have
been examined by the Court for purposes of its determination of the rele-
vant facts.

59. As it has done in the past, the Court will examine the facts relevant
to each of the component elements of the claims advanced by the Parties.
In so doing, it will identify the documents relied on and make its own
clear assessment of their weight, reliability and value. In accordance with
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its prior practice, the Court will explain what items it should eliminate
from further consideration (see Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment, I.C.J. Reports 1986, p. 50, para. 85; see equally the practice
followed in the case concerning United States Diplomatic and Consular
Staff in Tehran, Judgment, I.C.J. Reports 1980, p. 3).

60. Both Parties have presented the Court with a vast amount of docu-
mentation. The documents advanced in supporting findings of fact in the
present case include, inter alia, resolutions of the United Nations Secu-
rity Council, reports of the Special Rapporteur of the Commission on
Human Rights, reports and briefings of the OAU, communiqués by
Heads of State, letters of the Parties to the Security Council, reports of
the Secretary-General on MONUC, reports of the United Nations Panels
of Experts on the Illegal Exploitation of Natural Resources and Other
Forms of Wealth of the Democratic Republic of the Congo (hereinafter
“United Nations Panel reports”), the White Paper prepared by the
Congolese Ministry of Human Rights, the Porter Commission Report, the
Ugandan White Paper on the Porter Commission Report, books, reports
by non-governmental organizations and press reports.

61. The Court will treat with caution evidentiary materials specially
prepared for this case and also materials emanating from a single source.
It will prefer contemporaneous evidence from persons with direct know-
ledge. It will give particular attention to reliable evidence acknowledging
facts or conduct unfavourable to the State represented by the person
making them (Military and Paramilitary Activities in and against Nica-
ragua (Nicaragua v. United States of America), Merits, Judgment,
I.C.J. Reports 1986, p. 41. para. 64). The Court will also give weight to
evidence that has not, even before this litigation, been challenged by
impartial persons for the correctness of what it contains. The Court
moreover notes that evidence obtained by examination of persons directly
involved, and who were subsequently cross-examined by judges skilled in
examination and experienced in assessing large amounts of factual infor-
mation, some of it of a technical nature, merits special attention. The
Court thus will give appropriate consideration to the Report of the
Porter Commission, which gathered evidence in this manner. The Court
further notes that, since its publication, there has been no challenge to
the credibility of this Report, which has been accepted by both Parties.

62. The Court will embark upon its task by determining whether it has
indeed been proved to its satisfaction that Uganda invaded the DRC in
early August 1998 and took part in the Kitona airborne operation on
4 August 1998. In the Memorial the DRC claimed that on 4 August 1998
three Boeing aircraft from Congo Airlines and Blue Airlines, and a Con-
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golese plane from Lignes Aériennes Congolaises (LAC), were boarded by
armed forces from “aggressor countries”, including Uganda, as they were
about to leave Goma Airport. It was claimed that, after refuelling and
taking on board ammunition in Kigali, they flew to the airbase in Kitona,
some 1,800 km from Uganda’s border, where several contingents of
foreign soldiers, including Ugandans, landed. It was claimed by the
DRC that these forces, among which were Ugandan troops, took Kitona,
Boma, Matadi and Inga, which they looted, as well as the Inga Dam. The
DRC claimed that the aim of Uganda and Rwanda was to march to
Kinshasa and rapidly overthrow President Kabila.

63. Uganda for its part has denied that its forces participated in the
airborne assault launched at Kitona, insisting that at the beginning
of August the only UPDF troops in the DRC were the three battalions in
Beni and Butembo, present with the consent of the Congolese authorities.
In the oral pleadings Uganda stated that it had been invited by Rwanda
to join forces with it in displacing President Kabila, but had declined to
do so. No evidence was advanced by either Party in relation to this con-
tention. The Court accordingly does not need to address the question of
“intention” and will concentrate on the factual evidence, as such.

64. In its Memorial the DRC relied on “testimonies of Ugandan and
other soldiers, who were captured and taken prisoners in their abortive
attempt to seize Kinshasa”. No further details were provided, however.
No such testimonies were ever produced to the Court, either in the later
written pleadings or in the oral pleadings. Certain testimonies by persons
of Congolese nationality were produced, however. These include an inter-
view with the Congo airline pilot, in which he refers — in connection
with the Kitona airborne operation — to the presence of both Rwandans
and Ugandans at Hotel Nyira. The Court notes that this statement was
prepared more than three years after the alleged events and some 20
months after the DRC lodged with the Court its Application commen-
cing proceedings. It contains no signature as such, though the pilot says
he “signed on the manuscript”. The interview was conducted by the Assist-
ant Legal Adviser at the Service for the Military Detection of Unpatriotic
Activities in the DRC. Notwithstanding the DRC’s position that there is
nothing in this or other such witness statements to suggest that they were
obtained under duress, the setting and context cannot therefore be
regarded as conducive to impartiality. The same conclusion has to be
reached as regards the interview with Issa Kisaka Kakule, a former rebel.
Even in the absence of these deficiencies, the statement of the airline pilot
cannot prove the arrival of Ugandan forces and their participation in the
military operation in Kitona. The statement of Lieutenant Colonel Viala
Mbeang Ilwa was more contemporaneous (15 October 1998) and is of
some particular interest, as he was the pilot of the plane said to have been
hijacked. In it he asserts that Ugandan officers at the hotel informed him
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of their plan to topple President Kabila within ten days. There is, how-
ever, no indication of how this statement was provided, or in what
circumstances. The same is true of the statement of Commander Mpele-
Mpele regarding air traffic allegedly indicating Ugandan participation in
the Kitona operation.

65. The Court has been presented with some evidence concerning a
Ugandan national, referred to by the DRC as Salim Byaruhanga, said to
be a prisoner of war. The record of an interview following the visit of
Ugandan Senator Aggrey Awori consists of a translation, unsigned by
the translator. Later, the DRC produced for the Court a video, said to
verify the meeting between Mr. Awori and Ugandan prisoners. The video
shows four men being asked questions by another addressing them in a
language of the region. One of these says his name is “Salim Byaru-
hanga”. There is, however, no translation provided, nor any information
as to the source of this tape. There do exist letters of August 2001 passing
between the International Committee of the Red Cross (ICRC) and the
Congolese Government on the exchange of Ugandan prisoners, one of
whom is named as Salim Byaruhanga. However, the ICRC never refers
to this person as a member of the UPDF. Uganda has also furnished the
Court with a notarized affidavit of the Chief of Staff of the UPDF saying
that there were no Ugandan prisoners of war in the DRC, nor any officer
by the name of Salim Byaruhanga. This affidavit is stated to have been
prepared in November 2002, in view of the forthcoming case before the
International Court of Justice. The Court recalls that it has elsewhere
observed that a member of the government of a State engaged in litiga-
tion before this Court — and especially litigation relating to armed con-
flict — “will probably tend to identify himself with the interests of his
country” (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J.
Reports 1986, p. 43, para. 70). The same may be said of a senior military
officer of such a State, and “while in no way impugning the honour or
veracity” of such a person, the Court should “treat such evidence with
great reserve” (ibid.).

66. The Court observes that, even if such a person existed and even if
he was a prisoner of war, there is nothing in the ICRC letters that refers
to his participation (or to the participation of other Ugandan nationals)
at Kitona. Equally, the PANA Agency press communiqué of 17 Septem-
ber 2001 mentions Salim Byaruhanga when referring to the release of
four Ugandan soldiers taken prisoner in 1998 and 1999 — but there is no
reference to participation in action in Kitona.

67. The press statements issued by the Democratic Party of Uganda
on 14 and 18 September 1998, which refer to Ugandan troops being
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flown to western Congo from Gala Airport, make no reference to the
location of Kitona or to events there on 4 August.

68. Nor can the truth about the Kitona airborne operation be estab-
lished by extracts from a few newspapers, or magazine articles, which rely
on a single source (Agence France Presse, 2 September 1998) ; on an
interested source (Integrated Regional Information Networks (herein-
after IRIN)), or give no sources at all (Pierre Barbancey, Regards 41).
The Court has explained in an earlier case that press information may be
useful as evidence when it is “wholly consistent and concordant as to the
main facts and circumstances of the case” (United States Diplomatic and
Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, p. 10, para. 13),
but that particular caution should be shown in this area. The Court
observes that this requirement of consistency and concordance is not
present in the journalistic accounts. For example, while Professor Weiss
referred to 150 Ugandan troops under the command of the Rwandan
Colonel Kaberebe at Kitona in an article relating to the events in the
DRC, the Belgian journalist Mrs. Braekman wrote about rebels fleeing a
Ugandan battalion of several hundred men.

69. The Court cannot give weight to claims made by the DRC that a
Ugandan tank was used in the Kitona operation. It would seem that a
tank of the type claimed to be “Ugandan” was captured at Kasangulu.
This type of tank a — T-55 — was in fact one used also by the DRC itself
and by Rwanda. The DRC does not clarify in its argument whether a
single tank was transported from Uganda, nor does it specify, with sup-
porting evidence, on which of the planes mentioned (a Boeing 727,
Ilyushin 76, Boeing 707 or Antonov 32) it was transported from Uganda.
The reference by the DRC to the picture of Mr. Bemba, the leader of the
MLC, on a tank of this type in his book Le choix de la liberté, published
in 2001, cannot prove its use by Ugandan forces in Kitona. Indeed, the
Court finds it more pertinent that in his book Mr. Bemba makes no
mention of the involvement of Ugandan troops at Kitona, but rather
confirms that Rwanda took control of the military base in Kitona.

70. The Court has also noted that contemporaneous documentation
clearly indicated that at the time the DRC regarded the Kitona operation
as having been carried out by Rwanda. Thus the White Paper annexed to
the Application of the DRC states that between 600 and 800 Rwandan
soldiers were involved in the Kitona operation on 4 August. The letter
sent by the Permanent Representative of the DRC on 2 September 1998
to the President of the Security Council referred to 800 soldiers from
Rwanda being involved in the Kitona operation on 4 August 1998. This
perception seems to be confirmed by the report of the Special Rapporteur
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of the Commission on Human Rights in February 1999, where reference
is made to Rwandan troops arriving in Kitona on 4 August in order to
attack Kinshasa. The press conference given at United Nations Head-
quarters in New York by the Permanent Representative of the DRC to
the United Nations on 13 August 1998 only referred to Rwandan soldiers
conducting the Kitona airborne operation on 4 August, and to Ugandan
troops advancing upon Bunia on 9 August.

71. The Court thus concludes that, on the basis of the evidence before
it, it has not been established to its satisfaction that Uganda participated
in the attack on Kitona on 4 August 1998.

*

FINDINGS OF FACT : MILITARY ACTION IN THE EAST OF THE DRC
AND IN OTHER AREAS OF THAT COUNTRY

72. The Court will next analyse the claim made by the DRC of mili-
tary action by Uganda in the east of the DRC during August 1998. The
facts regarding this action are relatively little contested between the
Parties. Their dispute is as to how these facts should be characterized.
The Court must first establish which relevant facts it regards as having
been convincingly established by the evidence, and which thus fall for
scrutiny by reference to the applicable rules of international law.

73. The Court finds it convenient at this juncture to explain that its
determination of the facts as to the Ugandan presence at, and taking of,
certain locations is independent of the sketch-map evidence offered by
the Parties in support of their claims in this regard. In the response given
by the DRC to the question of Judge Kooijmans, reference was made to
the sketch-map provided by the DRC (see paragraph 55 above) to con-
firm the scope of the Ugandan “invasion and occupation”. This sketch-
map is based on a map of approximate deployment of forces in the DRC
contained in a Report (Africa Report No. 26) prepared by International
Crisis Group (hereinafter ICG), an independent, non-governmental body,
whose reports are based on information and assessment from the field.
On the ICG map, forces of the MLC and Uganda are shown to be
“deployed” in certain positions to the north-west (Gbadolite, Zongo,
Gemena, Bondo, Buta, Bumba, Lisala, Bomongo, Basankusu, and
Mbandaka) ; and Ugandan and “RCD-Wamba” (officially known as
RCD-Kisangani) forces are shown as “deployed” on the eastern frontier
at Bunia, Beni and Isiro. The presence of Uganda and RCD-Wamba
forces is shown at two further unspecified locations.

74. As to the sketch-maps which Uganda provided at the request of
Judge Kooijmans, the DRC argues that they are too late to be relied on
and were unilaterally prepared without any reference to independent
source materials.
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75. In the view of the Court, these maps lack the authority and
credibility, tested against other evidence, that is required for the Court to
place reliance on them. They are at best an aid to the understanding of
what is contended by the Parties. These sketch-maps necessarily lack pre-
cision. With reference to the ICG map (see paragraph 73 above), there is
also the issue of whether MLC forces deployed in the north-west may,
without yet further findings of fact and law, be treated as “Ugandan”
forces for purposes of the DRC’s claim of invasion and occupation. The
same is true for the RCD-Wamba forces deployed in the north-east.

76. Uganda has stated, in its response to the question put to it during
the oral proceedings by Judge Kooijmans (see paragraph 22 above), that
as of 1 August 1998

“there were three battalions of UPDF troops — not exceeding 2,000
soldiers — in the eastern border areas of the DRC, particularly in
the northern part of North Kivu Province (around Beni and
Butembo) and the southern part of Orientale Province (around
Bunia)”.

Uganda states that it “modestly augmented the UPDF presence in the
Eastern border” in response to various events. It has informed the Court
that a UPDF battalion went into Bunia on 13 August, and that a single
battalion had been sent to Watsa “to maintain the situation between
Bunia and the DRC’s border with Sudan”. Uganda further states in its
response to Judge Kooijmans’ question that by the end of August 1998
there were no Ugandan forces present in South Kivu, Maniema or Kasai
Oriental province ; “nor were Ugandan forces present in North Kivu
Province south of the vicinity of Butembo”.

77. The DRC has indicated that Beni and Butembo were taken by
Ugandan troops on 6 August 1998, Bunia on 13 August and Watsa on
25 August.

78. The Court finds that most evidence of events in this period is indi-
rect and less reliable than that which emerges from statements made
under oath before the Porter Commission. The Court has already noted
that statements “emanating from high-ranking official political figures,
sometimes indeed of the highest rank, are of particular probative value
when they acknowledge facts or conduct unfavourable to the State rep-
resented by the person who made them” (Military and Paramilitary
Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment, I.C.J. Reports 1986, p. 41, para. 64). The
Court believes the same to be the case when such statements against
interest are made by senior military officers given the objective circum-
stances in which those statements were taken. Accordingly, the Court
finds it relevant that before the Porter Commission, Brigadier General
Kazini, who was commander of the Ugandan forces in the DRC, referred
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to “the capture of Beni, that was on 7 August 1998”.

79. He also referred to 8 August 1998 as the date of capture of Beni,
7 August being the date “that was the fighting (when it took place) and
our troops occupied Beni”. The Court is satisfied that Beni was taken on
7 August, and Bunia on 13 August. There is some small uncertainty
about the precise date of the taking of Watsa, though none as to the fact
of its being taken in this period. A report by Lieutenant Colonel Waswa
(Annexure G, Porter Commission Report) asserts that the “7[th] infantry
B[attalio]n operational force” entered the DRC at Aru on 10 August,
leaving there on 14 August, and “went to Watsa via Duruba 250 km
away from the Uganda-Congo border. The force spent one day at Duruba,
i.e., 23 August 1998 and proceeded to Watsa which is 40 km where we
arrived on 24 August 1998.” Twenty days were said by him to have been
spent at Watsa, where the airport was secured. Notwithstanding that this
report was dated 18 May 2001, the Court notes that it is detailed, specific
and falls within the rubric of admission against interest to which the
Court will give weight. However, Justice Porter refers to 29 August as the
relevant date for Watsa; whereas, in its response to the question of Judge
Kooijmans, the DRC gives the date of 25 August for the “prise de
Watsa” (taking of Watsa).

80. The Court will now consider the events of September 1998 on the
basis of the evidence before it. Uganda acknowledges that it sent part of
a battalion to Kisangani Airport, to guard that facility, on 1 September
1998. It has been amply demonstrated that on several later occasions,
notably in August 1999 and in May and June 2000, Uganda engaged in
large-scale fighting in Kisangani against Rwandan forces, which were
also present there.

81. The Court notes that a schedule was given by the Ugandan mili-
tary to the Porter Commission containing a composite listing of locations
and corresponding “dates of capture”. The Court observes that the
period it covers stops short of the period covered by the DRC’s claims.
This evidence was put before the Court by Uganda. It includes references
to locations not mentioned by the DRC, whose list, contained in the
response to Judge Kooijmans’s question, is limited to places said to have
been “taken”. The Court simply observes that Ugandan evidence before
the Porter Commission in relation to the month of September 1998 refers
to Kisangani (1 September) ; Munubele (17 September) ; Bengamisa
(18 September) ; Banalia (19 September) ; Isiro (20 September) ; Faladje
(23 September) ; and Tele Bridge (29 September). Kisangani (1 Septem-
ber) and Isiro (20 September) are acknowledged by Uganda as having
been “taken” by its forces (and not just as locations passed through).

82. As for the events of October 1998, Uganda has confirmed that it
was at Buta on 3 October and Aketi on 6 October. The DRC lists the
taking of Aketi as 8 November (response to the question put by Judge
Kooijmans), but the Court sees no reason for this date to be preferred.
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Both Parties agree that Buta was taken on 3 October and Dulia on
27 October. The Porter Commission was informed that Ugandan troops
were present at Bafwasende on 12 October.

83. The DRC has alleged that Kindu was taken by Ugandan troops
on 20 October 1998; this was denied in some detail by Uganda in its
Rejoinder. No response was made in the oral pleadings by the DRC to
the reasons given by Uganda for denying it had taken Kindu. Nor is
Kindu in the listing given by the Ugandan military authorities to the
Porter Commission. The Court does not feel it has convincing evidence
as to Kindu having been taken by Ugandan forces in October 1998.

84. There is agreement between the Parties that Bumba was taken on
17 November 1998.

85. Uganda claims that Lisala was taken on 12 December 1998. The
list contained in the Porter Commission exhibits makes reference to the
location of Benda, with the date of 13 December. Also listed are Titure
(20 December) and Poko (22 December). Uganda insists it “came to”
Businga on 28 December 1998 and not in early February 1999 as claimed
by the DRC; and to Gemena on 25 December 1998, and not on 10 July
1999 as also claimed by the DRC.

These discrepancies do not favour the case of Uganda and the Court
accepts the earlier dates claimed by Uganda.

86. The DRC claims that Ango was taken on 5 January 1999, and this
is agreed by Uganda. There also appears in the Ugandan “location/dates
of capture” list, Lino-Mbambi (2 January 1999) and Lino (same date),
Akula Port (4 February) ; Kuna (1 March) ; Ngai (4 March) ; Bonzanga
(19 March) ; Pumtsi (31 March) ; Bondo (28 April) ; Katete (28 April) ;
Baso Adia (17 May) ; Ndanga (17 May) ; Bongandanga (22 May) ;
Wapinda (23 May) ; Kalawa Junchai (28 May) ; Bosobata (30 May) ; Boso-
bolo (9 June) ; Abuzi (17 June) ; Nduu (22 June) ; Pimu Bridge (27 June) ;
Busingaloko Bridge (28 June) ; Yakoma (30 June) ; and Bogbonga
(30 June). All of these appear to be locations which Ugandan forces
were rapidly traversing. The sole place claimed by the DRC to have been
“taken” in this period was Mobeka — a precise date for which is given
by Uganda (30 June 1999).

87. The DRC claims Gbadolite to have been taken on 3 July 1999 and
that fact is agreed by Uganda. The Ugandan list refers also to Mowaka
(1 July) ; Ebonga (2 July) ; Pambwa Junction (2 July) ; Bosomera (3 July) ;
Djombo (4 July) ; Bokota (4 July) ; Bolomudanda Junction (4 July) ; the
crossing of Yakoma Bridge (4 July) ; Mabaye (4 July) ; Businga (7 July) ;
Katakoli (8 July) ; Libenge (29 July) ; Zongo (30 July) ; and Makanza
(31 July).

88. The DRC also claims Bongandanga and Basankusu (two locations
in the extreme south of Equateur province) to have been taken on
30 November 1999; Bomorge, Moboza and Dongo at unspecified dates
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in February 2000; Inese and Bururu in April 2000; and Mobenzene
in June 2000.

89. There is considerable controversy between the Parties over the
DRC’s claim regarding towns taken after 10 July 1999. The Court recalls
that on this date the Parties had agreed to a ceasefire and to all the
further provisions of the Lusaka Agreement. Uganda has insisted that
Gemena was taken in December 1998 and the Court finds this date more
plausible. Uganda further states in its observations on the DRC’s response
to the question of Judge Kooijmans that “there is no evidence that Ugan-
dan forces were ever in Mobenzene, Bururu, Bomongo, and Moboza at
any time”. The Court observes that Uganda’s list before the Porter Com-
mission also makes no reference to Dongo at all during this period.

90. Uganda limits itself to stating that equally no military offensives
were initiated by Uganda at Zongo, Basankusu and Dongo during the
post-Lusaka periods ; rather, “the MLC, with some limited Ugandan
assistance, repulsed [attacks by the FAC in violation of the Lusaka
Agreement]”.

91. The Court makes no findings as to the responsibility of each of the
Parties for any violations of the Lusaka Agreement. It confines itself to
stating that it has not received convincing evidence that Ugandan forces
were present at Mobenzene, Bururu, Bomongo and Moboza in the
period under consideration by the Court for purposes of responding to
the final submissions of the DRC.

* *

DID THE LUSAKA, KAMPALA AND HARARE AGREEMENTS CONSTITUTE ANY

CONSENT OF THE DRC TO THE PRESENCE OF UGANDAN TROOPS ?

92. It is the position of Uganda that its military actions until 11 Sep-
tember 1998 were carried out with the consent of the DRC, that from
11 September 1998 until 10 July 1999 it was acting in self-defence, and
that thereafter the presence of its soldiers was again consented to under
the Lusaka Agreement.

The Court will first consider whether the Lusaka Agreement, the Kam-
pala and Harare Disengagement Plans and the Luanda Agreement con-
stituted consent to the presence of Ugandan troops on the territory of the
DRC.

93. The Court issued on 29 November 2001 an Order regarding
counter-claims contained in the Counter-Memorial of Uganda. The
Court found certain of Uganda’s counter-claims to be admissible as such.
However, it found Uganda’s third counter-claim, alleging violations
by the DRC of the Lusaka Agreement, to be “not directly connected
with the subject-matter of the Congo’s claims”. Accordingly, the Court
found this counter-claim not admissible under Article 80, paragraph 1,
of the Rules of Court.
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94. It does not follow, however, that the Lusaka Agreement is thereby
excluded from all consideration by the Court. Its terms may certainly be
examined in the context of responding to Uganda’s contention that,
according to its provisions, consent was given by the DRC to the
presence of Ugandan troops from the date of its conclusion (10 July
1999) until all the requirements contained therein should have been
fulfilled.

95. The Lusaka Agreement does not refer to “consent”. It confines
itself to providing that “[t]he final withdrawal of all foreign forces from
the national territory of the DRC shall be carried out in accordance with
the Calendar in Annex ‘B’ of this Agreement and a withdrawal schedule
to be prepared by the UN, the OAU and the JMC [Joint Military Com-
mission]” (Art. III, para. 12). Under the terms of Annex “B”, the Calen-
dar for the Implementation of the Ceasefire Agreement was dependent
upon a series of designated “Major Events” which were to follow upon
the official signature of the Agreement (“D-Day”). This “Orderly With-
drawal of all Foreign Forces” was to occur on “D-Day plus 180 days”. It
was provided that, pending that withdrawal, “[a]ll forces shall remain in
the declared and recorded locations” in which they were present at the
date of signature of the Agreement (Ann. A, Art. 11.4).

96. The Court first observes that nothing in the provisions of the
Lusaka Agreement can be interpreted as an affirmation that the security
interests of Uganda had already required the presence of Ugandan forces
on the territory of the DRC as from September 1998, as claimed by
Uganda in the oral proceedings.

97. The Lusaka Agreement is, as Uganda argues, more than a mere
ceasefire agreement, in that it lays down various “principles” (Art. III)
which cover both the internal situation within the DRC and its relations
with its neighbours. The three annexes appended to the Agreement deal
with these matters in some considerable detail. The Agreement goes
beyond the mere ordering of the parties to cease hostilities ; it provides a
framework to facilitate the orderly withdrawal of all foreign forces to a
stable and secure environment. The Court observes that the letter from
the Secretary-General of the United Nations to the President of Uganda
of 4 May 2001, calling for Uganda to adhere to the agreed timetable for
orderly withdrawal, is to be read in that light. It carries no implication as
to the Ugandan military presence having been accepted as lawful. The
overall provisions of the Lusaka Agreement acknowledge the importance
of internal stability in the DRC for all of its neighbours. However, the
Court cannot accept the argument made by Uganda in the oral proceed-
ings that the Lusaka Agreement constituted “an acceptance by all parties
of Uganda’s justification for sending additional troops into the DRC
between mid-September 1998 and mid-July 1999”.

98. A more complex question, on which the Parties took clearly
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opposed positions, was whether the calendar for withdrawal and its rela-
tionship to the series of “Major Events”, taken together with the refer-
ence to the “D-Day plus 180 days”, constituted consent by the DRC to
the presence of Ugandan forces for at least 180 days from 10 July 1999 —
and indeed beyond that time if the envisaged necessary “Major Events”
did not occur.

99. The Court is of the view that, notwithstanding the special features
of the Lusaka Agreement just described, this conclusion cannot be drawn.
The Agreement took as its starting point the realities on the ground.
Among those realities were the major Ugandan military deployment
across vast areas of the DRC and the massive loss of life over the pre-
ceding months. The arrangements made at Lusaka, to progress towards
withdrawal of foreign forces and an eventual peace, with security for all
concerned, were directed at these factors on the ground and at the reali-
ties of the unstable political and security situation. The provisions of the
Lusaka Agreement thus represented an agreed modus operandi for the
parties. They stipulated how the parties should move forward. They did
not purport to qualify the Ugandan military presence in legal terms. In
accepting this modus operandi the DRC did not “consent” to the presence
of Ugandan troops. It simply concurred that there should be a process to
end that reality in an orderly fashion. The DRC was willing to proceed
from the situation on the ground as it existed and in the manner agreed
as most likely to secure the result of a withdrawal of foreign troops in a
stable environment. But it did not thereby recognize the situation on the
ground as legal, either before the Lusaka Agreement or in the period that
would pass until the fulfilment of its terms.

100. In resolution 1234 of 9 April 1999 the Security Council had called
for the “immediate signing of a ceasefire agreement” allowing for, inter
alia, “the orderly withdrawal of all foreign forces”. The Security Council
fully appreciated that this withdrawal would entail political and security
elements, as shown in paragraphs 4 and 5 of resolution 1234 (1999). This
call was reflected three months later in the Lusaka Agreement. But these
arrangements did not preclude the Security Council from continuing to
identify Uganda and Rwanda as having violated the sovereignty and ter-
ritorial integrity of the DRC and as being under an obligation to with-
draw their forces “without further delay, in conformity with the timetable
of the Ceasefire Agreement” (Security Council resolution 1304, 16 June
2000), i.e., without any delay to the modus operandi provisions agreed
upon by the parties.

101. This conclusion as to the effect of the Lusaka Agreement upon
the legality of the presence of Ugandan troops on Congolese territory did
not change with the revisions to the timetable that became necessary. The
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2000), i.e., without any delay to the modus operandi provisions agreed
upon by the parties.

101. This conclusion as to the effect of the Lusaka Agreement upon
the legality of the presence of Ugandan troops on Congolese territory did
not change with the revisions to the timetable that became necessary. The
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Kampala Disengagement Plan of 8 April 2000 and the Harare Dis-
engagement Plan of 6 December 2000 provided for new schedules for
withdrawal, it having become apparent that the original schedule in
the Annex to the Lusaka Agreement was unrealistic. While the status of
Ugandan troops remained unchanged, the delay in relation to the D-Day
plus 180 days envisaged in the Lusaka Agreement likewise did not change
the legal status of the presence of Uganda, all parties having agreed to
these delays to the withdrawal calendar.

102. The Luanda Agreement, a bilateral agreement between the DRC
and Uganda on “withdrawal of Ugandan troops from the Democratic
Republic of the Congo, co-operation and normalisation of relations
between the two countries”, alters the terms of the multilateral Lusaka
Agreement. The other parties offered no objection.

103. The withdrawal of Ugandan forces was now to be carried out “in
accordance with the Implementation Plan marked Annex “A’ and
attached thereto” (Art. 1, para. 1). This envisaged the completion of
withdrawal within 100 days after signature, save for the areas of Gbado-
lite, Beni and their vicinities, where there was to be an immediate with-
drawal of troops (Art. 1, para. 2). The Parties also agreed that

“the Ugandan troops shall remain on the slopes of Mt. Ruwenzori
until the Parties put in place security mechanisms guaranteeing
Uganda’s security, including training and co-ordinated patrol of the
common border”.

104. The Court observes that, as with the Lusaka Agreement, none of
these elements purport generally to determine that Ugandan forces had
been legally present on the territory of the DRC. The Luanda Agreement
revised the modus operandi for achieving the withdrawal of Ugandan
forces in a stable security situation. It was now agreed — without refer-
ence to whether or not Ugandan forces had been present in the area when
the agreement was signed, and to whether any such presence was law-
ful — that their presence on Mount Ruwenzori should be authorized, if
need be, after the withdrawal elsewhere had been completed until appro-
priate security mechanisms had been put in place. The Court observes
that this reflects the acknowledgment by both Parties of Uganda’s secu-
rity needs in the area, without pronouncing upon the legality of prior
Ugandan military actions there or elsewhere.

105. The Court thus concludes that the various treaties directed to
achieving and maintaining a ceasefire, the withdrawal of foreign forces
and the stabilization of relations between the DRC and Uganda did not
(save for the limited exception regarding the border region of the Ruwen-
zori Mountains contained in the Luanda Agreement) constitute consent
by the DRC to the presence of Ugandan troops on its territory for the
period after July 1999, in the sense of validating that presence in law.

* *
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SELF-DEFENCE IN THE LIGHT OF PROVEN FACTS

106. The Court has already said that, on the basis of the evidence
before it, it has not been established to its satisfaction that Uganda par-
ticipated in the attack on Kitona on 4 August 1998 (see paragraph 71
above). The Court has also indicated that with regard to the presence of
Ugandan troops on Congolese territory near to the common border after
the end of July 1998, President Kabila’s statement on 28 July 1998 was
ambiguous (see paragraph 51 above). The Court has further found that
any earlier consent by the DRC to the presence of Ugandan troops on its
territory had at the latest been withdrawn by 8 August 1998 (see para-
graph 53 above). The Court now turns to examine whether Uganda’s
military activities starting from this date could be justified as actions in
self-defence.

107. The DRC has contended that Uganda invaded on 2 August 1998,
beginning with a major airborne operation at Kitona in the west of the
DRC, then rapidly capturing or taking towns in the east, and then, con-
tinuing to the north-west of the country. According to the DRC, some of
this military action was taken by the UPDF alone or was taken in con-
junction with anti-government rebels and/or with Rwanda. It submits
that Uganda was soon in occupation of a third of the DRC and that its
forces only left in April 2003.

108. Uganda insists that 2 August 1998 marked the date only of the
beginning of civil war in the DRC and that, although Rwanda had
invited it to join in an effort to overthrow President Kabila, it had
declined. Uganda contends that it did not act jointly with Rwanda in
Kitona and that it had the consent of the DRC for its military operations
in the east until the date of 11 September 1998. 11 September was the
date of issue of the “Position of the High Command on the Presence of
the UPDF in the DRC” (hereinafter “the Ugandan High Command
document”) (see paragraph 109 below). Uganda now greatly increased
the number of its troops from that date on. Uganda acknowledges that
its military operations thereafter can only be justified by reference to an
entitlement to act in self-defence.

109. The Court finds it useful at this point to reproduce in its entirety
the Ugandan High Command document. This document has been relied
on by both Parties in this case. The High Command document, although
mentioning the date of 11 September 1998, in the Court’s view, provides
the basis for the operation known as operation “Safe Haven”. The docu-
ment reads as follows:

“WHEREAS for a long time the DRC has been used by the enemies
of Uganda as a base and launching pad for attacks against Uganda;
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AND

WHEREAS the successive governments of the DRC have not been
in effective control of all the territory of the Congo;

AND

WHEREAS in May 1997, on the basis of a mutual understanding the
Government of Uganda deployed UPDF to jointly operate with the
Congolese Army against Uganda enemy forces in the DRC;

AND

WHEREAS when an anti-Kabila rebellion erupted in the DRC the
forces of the UPDF were still operating along side the Congolese
Army in the DRC, against Uganda enemy forces who had fled back
to the DRC;

NOW THEREFORE the High Command sitting in Kampala this 11th
day of September, 1998, resolves to maintain forces of the UPDF in
order to secure Uganda’s legitimate security interests which are the
following:
1. To deny the Sudan opportunity to use the territory of the DRC

to destabilize Uganda.
2. To enable UPDF neutralize Uganda dissident groups which have

been receiving assistance from the Government of the DRC and
the Sudan.

3. To ensure that the political and administrative vacuum, and
instability caused by the fighting between the rebels and the
Congolese Army and its allies do not adversely affect the security
of Uganda.

4. To prevent the genocidal elements, namely, the Interahamwe,
and ex-FAR, which have been launching attacks on the people of
Uganda from the DRC, from continuing to do so.

5. To be in position to safeguard the territory integrity of Uganda
against irresponsible threats of invasion from certain forces.”

110. In turning to its assessment of the legal character of Uganda’s
activities at Aru, Beni, Bunia and Watsa in August 1998, the Court
begins by observing that, while it is true that those localities are all in
close proximity to the border, “as per the consent that had been given
previously by President Kabila”, the nature of Ugandan action at these
locations was of a different nature from previous operations along the
common border. Uganda was not in August 1998 engaging in military
operations against rebels who carried out cross-border raids. Rather, it
was engaged in military assaults that resulted in the taking of the town of
Beni and its airfield between 7 and 8 August, followed by the taking of
the town of Bunia and its airport on 13 August, and the town of Watsa
and its airport at a date between 24 and 29 August.
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111. The Court finds these actions to be quite outside any mutual
understanding between the Parties as to Uganda’s presence on Congolese
territory near to the border. The issue of when any consent may have
terminated is irrelevant when the actions concerned are so clearly beyond
co-operation “in order to ensure peace and security along the common
border”, as had been confirmed in the Protocol of 27 April 1998.

112. The Court observes that the Ugandan operations against these
eastern border towns could therefore only be justified, if at all, as actions
in self-defence. However, at no time has Uganda sought to justify them
on this basis before the Court.

113. Operation “Safe Haven”, by contrast, was firmly rooted in a
claimed entitlement “to secure Uganda’s legitimate security interests”
rather than in any claim of consent on the part of the DRC. The Court
notes, however, that those most intimately involved in its execution
regarded the military actions throughout August 1998 as already part
and parcel of operation “Safe Haven”.

114. Thus Mr. Kavuma, the Minister of State for Defence, informed
the Porter Commission that the UPDF troops first crossed the border at
the beginning of August 1998, at the time of the rebellion against Presi-
dent Kabila, “when there was confusion inside the DRC” (Porter Com-
mission document CW/01/02 23/07/01, p. 23). He confirmed that this
“entry” was “to defend our security interests”. The commander of the
Ugandan forces in the DRC, General Kazini, who had immediate control
in the field, informing Kampala and receiving thereafter any further
orders, was asked “[w]hen was ‘Operation Safe Haven’? When did it
commence?” He replied “[i]t was in the month of August. That very
month of August 1998. ‘Safe Haven’ started after the capture of Beni,
that was on 7 August 1998.” (CW/01/03 24/07/01, p. 774.) General Kazini
emphasized that the Beni operation was the watershed: “So before that . . .
‘Operation Safe Haven’ had not started. It was the normal UPDF opera-
tions — counter-insurgency operations in the Rwenzoris before that date
of 7 August, 1998.” (CW/01/03 24/07/01, p. 129.) He spoke of “the earlier
plan” being that both Governments, in the form of the UPDF and the
FAC, would jointly deal with the rebels along the border. “But now this
new phenomenon had developed: there was a mutiny, the rebels were
taking control of those areas. So we decided to launch an offensive
together with the rebels, a special operation we code-named ‘Safe
Haven’.” General Kazini was asked by Justice Porter what was the objec-
tive of this joint offensive with the rebels. General Kazini replied “[t]o
crush the bandits together with their FAC allies” and confirmed that by
“FAC” he meant the “Congolese Government Army” (CW/01/03 24/07/
01, p. 129).
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115. It is thus clear to the Court that Uganda itself actually regarded
the military events of August 1998 as part and parcel of operation “Safe
Haven”, and not as falling within whatever “mutual understandings”
there had previously been.

116. The Court has noted that within a very short space of time Ugan-
dan forces had moved rapidly beyond these border towns. It is agreed by
all that by 1 September 1998 the UPDF was at Kisangani, very far from
the border. Furthermore, Lieutenant Colonel Magenyi informed the
Porter Commission, under examination, that he had entered the DRC
on 13 August and stayed there till mid-February 1999. He was based
at Isiro, some 580 km from the border. His brigade had fought its way
there : “we were fighting the ADFs who were supported by the FAC”.

117. Accordingly, the Court will make no distinction between the
events of August 1998 and those in the ensuing months.

118. Before this Court Uganda has qualified its action starting from
mid-September 1998 as action in self-defence. The Court will thus exam-
ine whether, throughout the period when its forces were rapidly advan-
cing across the DRC, Uganda was entitled to engage in military action
in self-defence against the DRC. For these purposes, the Court will not
examine whether each individual military action by the UPDF could
have been characterized as action in self-defence, unless it can be shown,
as a general proposition, that Uganda was entitled to act in self-defence
in the DRC in the period from August 1998 till June 2003.

119. The Court first observes that the objectives of operation “Safe
Haven”, as stated in the Ugandan High Command document (see para-
graph 109 above), were not consonant with the concept of self-defence as
understood in international law.

120. Uganda in its response to the question put to it by Judge Kooij-
mans (see paragraph 22 above) confirms that the changed policies of
President Kabila had meant that co-operation in controlling insurgency
in the border areas had been replaced by “stepped-up cross-border attacks
against Uganda by the ADF, which was being re-supplied and re-equipped
by the Sudan and the DRC Government”. The Court considers that, in
order to ascertain whether Uganda was entitled to engage in military
action on Congolese territory in self-defence, it is first necessary to exam-
ine the reliability of these claims. It will thus begin by an examination of
the evidence concerning the role that the Sudan was playing in the DRC
at the relevant time.

121. Uganda claimed that there was a tripartite conspiracy in 1998
between the DRC, the ADF and the Sudan; that the Sudan provided
military assistance to the DRC’s army and to anti-Ugandan rebel groups;
that the Sudan used Congo airfields to deliver materiel ; that the Sudan
airlifted rebels and its own army units around the country; that Sudanese
aircraft bombed the UPDF positions at Bunia on 26 August 1998; that a
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Sudanese brigade of 2,500 troops was in Gbadolite and was preparing to
engage the UPDF forces in eastern Congo; and that the DRC encour-
aged and facilitated stepped-up cross border attacks from May 1998
onwards.

122. The Court observes, more specifically, that in its Counter-Memo-
rial Uganda claimed that from 1994 to 1997 anti-Ugandan insurgents
“received direct support from the Government of Sudan” and that
the latter trained and armed insurgent groups, in part to destabilize
Uganda’s status as a “good example” in Africa. For this, Uganda relied on
a Human Rights Watch (hereinafter HRW) report. The Court notes that
this report is on the subject of slavery in the Sudan and does not assist
with the issue before the Court. It also relied on a Ugandan political
report which simply claimed, without offering supporting evidence, that
the Sudan was backing groups launching attacks from the DRC. It
further relies on an HRW report of 2000 stating that the Sudan was pro-
viding military and logistical assistance to the LRA, in the north of
Uganda, and to the SPLM/A (by which Uganda does not claim to have
been attacked). The claims relating to the LRA, which are also contained
in the Counter-Memorial of Uganda, have no relevance to the present
case. No more relevant is the HRW report of 1998 criticizing the use of
child soldiers in northern Uganda.

123. The Court has next examined the evidence advanced to support
the assertion that the Sudan was supporting anti-Ugandan groups which
were based in the DRC, namely FUNA, UNRF II and NALU. This con-
sists of a Ugandan political report of 1998 which itself offers no evidence,
and an address by President Museveni of 2000. These documents do not
constitute probative evidence of the points claimed.

124. Uganda states that President Kabila entered into an alliance with
the Sudan, “which he invited to occupy and utilise airfields in north-
eastern Congo for two purposes : delivering arms and other supplies to
the insurgents ; and conducting aerial bombardment of Uganda towns
and villages”. Only President Museveni’s address to Parliament is relied on.
Certain assertions relating to the son of Idi Amin, and the role he was
being given in the Congolese military, even were they true, prove nothing
as regards the specific allegations concerning the Sudan.

125. Uganda has informed the Court that a visit was made by Presi-
dent Kabila in May 1998 to the Sudan, in order to put at the Sudan’s
disposal all the airfields in northern and eastern Congo, and to deliver
arms and troops to anti-Ugandan insurgents along Uganda’s border.
Uganda offered as evidence President Museveni’s address to Parliament,
together with an undated, unsigned internal Ugandan military intelli-
gence document. Claims as to what was agreed as a result of any such
meeting that might have taken place remain unproven.
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126. Uganda informed the Court that Uganda military intelligence
reported that in August 1998 the Sudan airlifted insurgents from the
WNBF and LRA to fight alongside Congolese forces against RPA and
RCD rebels. The Court observes that, even were that proven (which in
the Court’s view is not the case), the DRC was entitled so to have acted.
This invitation could not of itself have entitled Uganda to use force in
self-defence. The Court has not been able to verify from concordant evi-
dence the claim that the Sudan transported an entire Chadian brigade to
Gbadolite (whether to join in attacks on Uganda or otherwise).

127. The Court further observes that claims that the Sudan was train-
ing and transporting FAC troops, at the request of the Congolese
Government, cannot entitle Uganda to use force in self-defence, even were
the alleged facts proven. In the event, such proof is not provided by the
unsigned Ugandan military intelligence document, nor by a political
report that Uganda relies on.

128. Article 51 of the Charter refers to the right of “individual or col-
lective” self-defence. The Court notes that a State may invite another
State to assist it in using force in self-defence. On 2 August 1998 civil war
had broken out in the DRC and General Kazini later testified to the Por-
ter Commission that operation “Safe Haven” began on 7-8 August 1998.
The Ugandan written pleadings state that on 14 August 1998 Brigadier
Khalil of the Sudan delivered three planeloads of weapons to the FAC in
Kinshasa, and that the Sudan stepped up its training of FAC troops and
airlifted them to different locations in the DRC. Once again, the evidence
offered to the Court as to the delivery of the weapons is the undated,
unsigned, internal Ugandan military intelligence report. This was accom-
panied by a mere political assertion of Sudanese backing for troops
launching attacks on Uganda from the DRC. The evidentiary situation is
exactly the same as regards the alleged agreement by President Kabila
with the Sudanese Vice-President for joint military measures against
Uganda. The same intelligence report, defective as evidence that the
Court can rely on, is the sole source for the claims regarding the Suda-
nese bombing with an Antonov aircraft of UPDF positions in Bunia on
26 August 1998; the arrival of the Sudanese brigade in Gbadolite shortly
thereafter ; the deployment of Sudanese troops, along with those of the
DRC, on Uganda’s border on 14 September; and the pledges made on
18 September for the deployment of more Sudanese troops.

129. It was said by Uganda that the DRC had effectively admitted the
threat to Uganda’s security posed by the Sudan, following the claimed
series of meetings between President Kabila and Sudanese officials
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in May, August and September 1998. In support of these claims Uganda
referred the Court to a 1999 ICG report, “How Kabila Lost His Way”;
although not provided in the annexes, this report was in the public
domain and the Court has ascertained its terms. Reliance is also placed
on a political statement by the Ugandan High Command. The Court
observes that this does not constitute reliable evidence and in any event it
speaks only of the reason for the mid-September deployment of troops.
The Court has also found that it cannot rely as persuasive evidence on a
further series of documents said to support these various claims relating
to the Sudan, all being internal political documents. The Court has exam-
ined the notarized affidavit of 2002 of the Ugandan Ambassador to the
DRC, which refers to documents that allegedly were at the Ugandan
Embassy in Kinshasa, showing that “the Sudanese government was
supplying ADF rebels”. While a notarized affidavit is entitled to a
certain respect, the Court must observe that it is provided by a party in
the case and provides at best indirect “information” that is unverified.

130. The Court observes that it has not been presented with evidence
that can safely be relied on in a court of law to prove that there was an
agreement between the DRC and the Sudan to participate in or support
military action against Uganda; or that any action by the Sudan (of itself
factually uncertain) was of such a character as to justify Uganda’s claim
that it was acting in self-defence.

131. The Court has also examined, in the context of ascertaining
whether Uganda could have been said to have acted in self-defence, the
evidence for Uganda’s claims that from May 1998 onwards the fre-
quency, intensity and destructiveness of cross-border attacks by the ADF
“increased significantly”, and that this was due to support from the DRC
and from the Sudan.

132. The Court is convinced that the evidence does show a series of
attacks occurring within the relevant time-frame, namely: an attack on
Kichwamba Technical School of 8 June 1998, in which 33 students were
killed and 106 abducted; an attack near Kichwamba, in which five were
killed; an attack on Benyangule village on 26 June, in which 11 persons
were killed or wounded; the abduction of 19 seminarians at Kiburara on
5 July; an attack on Kasese town on 1 August, in which three persons
were killed. A sixth attack was claimed at the oral hearings to have
occurred at Kijarumba, with 33 fatalities. The Court has not been able to
ascertain the facts as to this latter incident.
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133. The DRC does not deny that a number of attacks took place, but
its position is that the ADF alone was responsible for them. The docu-
ments relied on by Uganda for its entitlement to use force in self-defence
against the DRC include a report of the interrogation of a captured ADF
rebel, who admits participating in the Kichwamba attack and refers to an
“intention” to obtain logistical support and sanctuary from the Congo-
lese Government ; this report is not signed by the person making the
statement, nor does it implicate the DRC. Uganda also relies on a docu-
ment entitled “Chronological Illustration of Acts of Destabilisation by
Sudan and Congo Based Dissidents”, which is a Ugandan military docu-
ment. Further, some articles in newspapers relied on by Uganda in fact
blame only the ADF for the attacks. A very few do mention the Sudan.
Only some internal documents, namely unsigned witness statements,
make any reference to Congolese involvement in these acts.

134. The Court observes that this is also the case as regards the docu-
ments said to show that President Kabila provided covert support to the
ADF. These may all be described as internal documents, often with no
authenticating features, and containing unsigned, unauthenticated and
sometimes illegible witness statements. These do not have the quality or
character to satisfy the Court as to the matters claimed.

135. In oral pleadings Uganda again referred to these “stepped up
attacks”. Reference was made to an ICG report of August 1998, “North
Kivu, into the Quagmire”. Although not provided in the annexes, this
report was in the public domain and the Court has ascertained its terms.
It speaks of the ADF as being financed by Iran and the Sudan. It further
states that the ADF is “[e]xploiting the incapacity of the Congolese
Armed Forces” in controlling areas of North Kivu with neighbour
Uganda. This independent report does seem to suggest some Sudanese
support for the ADF’s activities. It also implies that this was not a matter
of Congolese policy, but rather a reflection of its inability to control
events along its border.

136. Uganda relies on certain documents annexed by the DRC to its
Reply. However, the Court does not find this evidence weighty and con-
vincing. It consists of a bundle of news reports of variable reliability,
which go no further than to say that unconfirmed reports had been
received that the Sudan was flying military supplies to Juba and Dungu.
The Court has therefore not found probative such media reports as the
IRIN update for 12 to 14 September 1998, stating that Hutu rebels were
being trained in southern Sudan, and the IRIN update for 16 September
1998, stating that “rebels claim Sudan is supporting Kabila at Kindu”.
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Neither has the Court relied on the (unreferenced and unsourced) claim
that President Kabila made a secret visit to Khartoum on 25 August 1998
nor on the extract from Mr. Bemba’s book Le choix de la liberté stating
that 108 Sudanese soldiers were in the DRC, under the command of the
Congolese army, to defend the area around Gbadolite.

137. Nor has the Court been able to satisfy itself as to certain internal
military intelligence documents, belatedly offered, which lack explana-
tions as to how the information was obtained (e.g. Revelations of Com-
mander Junju Juma (former commanding officer in the ADF) of 17 May
2000, undated Revelations by Issa Twatera (former commanding officer
in the ADF)).

138. A further “fact” relied on by Uganda in this case as entitling it to
act in self-defence is that the DRC incorporated anti-Ugandan rebel
groups and Interahamwe militia into the FAC. The Court will examine
the evidence and apply the law to its findings.

139. In its Counter-Memorial, Uganda claimed that President Kabila
had incorporated into his army thousands of ex-FAR and Interahamwe
génocidaires in May 1998. A United States State Department statement
in October 1998 condemned the DRC’s recruitment and training of
former perpetrators of the Rwandan genocide, thus giving some credence
to the reports internal to Uganda that were put before the Court, even
though these lacked signatures or particulars of sources relied on. But
this claim, even if true, seems to have relevance for Rwanda rather than
Uganda.

140. Uganda in its oral pleadings repeated the claims of incorporation
of former Rwandan soldiers and Interahamwe into special units of the
Congolese army. No sources were cited, nor was it explained to the Court
how this might give rise to a right of self-defence on the part of Uganda.

141. In the light of this assessment of all the relevant evidence, the
Court is now in a position to determine whether the use of force by
Uganda within the territory of the DRC could be characterized as self-
defence.

142. Article 51 of the United Nations Charter provides :

“Nothing in the present Charter shall impair the inherent right of
individual or collective self-defence if an armed attack occurs against
a Member of the United Nations, until the Security Council has
taken measures necessary to maintain international peace and secu-
rity. Measures taken by Members in the exercise of this right of self-
defence shall be immediately reported to the Security Council and
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shall not in any way affect the authority and responsibility of the
Security Council under the present Charter to take at any time such
action as it deems necessary in order to maintain or restore interna-
tional peace and security.”

143. The Court recalls that Uganda has insisted in this case that
operation “Safe Haven” was not a use of force against an anticipated
attack. As was the case also in the Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America) case,
“reliance is placed by the Parties only on the right of self-defence in the
case of an armed attack which has already occurred, and the issue of the
lawfulness of a response to the imminent threat of armed attack has not
been raised” (I.C.J. Reports 1986, p. 103, para. 194). The Court there
found that “[a]ccordingly [it] expresses no view on that issue”. So it is in
the present case. The Court feels constrained, however, to observe that
the wording of the Ugandan High Command document on the position
regarding the presence of the UPDF in the DRC makes no reference
whatever to armed attacks that have already occurred against Uganda at
the hands of the DRC (or indeed by persons for whose action the DRC
is claimed to be responsible). Rather, the position of the High Command
is that it is necessary “to secure Uganda’s legitimate security interests”.
The specified security needs are essentially preventative — to ensure that
the political vacuum does not adversely affect Uganda, to prevent attacks
from “genocidal elements”, to be in a position to safeguard Uganda from
irresponsible threats of invasion, to “deny the Sudan the opportunity to
use the territory of the DRC to destabilize Uganda”. Only one of the five
listed objectives refers to a response to acts that had already taken
place — the neutralization of “Uganda dissident groups which have been
receiving assistance from the Government of the DRC and the Sudan”.

144. While relying heavily on this document, Uganda nonetheless
insisted to the Court that after 11 September 1998 the UPDF was acting
in self-defence in response to attacks that had occurred. The Court has
already found that the military operations of August in Beni, Bunia and
Watsa, and of 1 September at Kisangani, cannot be classified as coming
within the consent of the DRC, and their legality, too, must stand or fall
by reference to self-defence as stated in Article 51 of the Charter.

145. The Court would first observe that in August and early Septem-
ber 1998 Uganda did not report to the Security Council events that it had
regarded as requiring it to act in self-defence.

146. It is further to be noted that, while Uganda claimed to have acted
in self-defence, it did not ever claim that it had been subjected to an
armed attack by the armed forces of the DRC. The “armed attacks” to
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which reference was made came rather from the ADF. The Court
has found above (paragraphs 131-135) that there is no satisfactory
proof of the involvement in these attacks, direct or indirect, of the Govern-
ment of the DRC. The attacks did not emanate from armed bands or
irregulars sent by the DRC or on behalf of the DRC, within the sense
of Article 3 (g) of General Assembly resolution 3314 (XXIX) on the
definition of aggression, adopted on 14 December 1974. The Court is
of the view that, on the evidence before it, even if this series of deplorable
attacks could be regarded as cumulative in character, they still remained
non-attributable to the DRC.

147. For all these reasons, the Court finds that the legal and factual
circumstances for the exercise of a right of self-defence by Uganda
against the DRC were not present. Accordingly, the Court has no need to
respond to the contentions of the Parties as to whether and under what
conditions contemporary international law provides for a right of self-
defence against large-scale attacks by irregular forces. Equally, since the
preconditions for the exercise of self-defence do not exist in the circum-
stances of the present case, the Court has no need to enquire whether
such an entitlement to self-defence was in fact exercised in circumstances
of necessity and in a manner that was proportionate. The Court cannot
fail to observe, however, that the taking of airports and towns many
hundreds of kilometres from Uganda’s border would not seem propor-
tionate to the series of transborder attacks it claimed had given rise to
the right of self-defence, nor to be necessary to that end.

* *

FINDINGS OF LAW ON THE PROHIBITION AGAINST THE USE OF FORCE

148. The prohibition against the use of force is a cornerstone of the
United Nations Charter. Article 2, paragraph 4, of the Charter requires
that :

“All Members shall refrain in their international relations from
the threat or use of force against the territorial integrity or political
independence of any state, or in any other manner inconsistent with
the Purposes of the United Nations.”

Article 51 of the Charter may justify a use of force in self-defence only
within the strict confines there laid down. It does not allow the use of
force by a State to protect perceived security interests beyond these
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parameters. Other means are available to a concerned State, including, in
particular, recourse to the Security Council.

149. The Court has found that, from 7 August 1998 onwards, Uganda
engaged in the use of force for purposes and in locations for which it had
no consent whatever. The Court has also found that the events attested
to by Uganda did not justify recourse to the use of force in self-defence.

150. The long series of resolutions passed by the Security Council
(1234 (1999), 1258 (1999), 1273 (1999), 1279 (1999), 1291 (2000), 1304
(2000), 1316 (2000), 1323 (2000), 1332 (2000), 1341 (2001), 1355 (2001),
1376 (2001), 1399 (2002), 1417 (2002), 1445 (2002), 1457 (2003), 1468
(2003), 1484 (2003), 1489 (2003), 1493 (2003), 1499 (2003), 1501 (2003),
1522 (2004), 1533 (2004), 1552 (2004), 1555 (2004), 1565 (2004), 1592
(2005), 1596 (2005), 1616 (2005) and 1621 (2005)) and the need for the
United Nations to deploy MONUC, as well as the prolonged efforts by
the United Nations to restore peace in the region and full sovereignty to
the DRC over its territory, testify to the magnitude of the military events
and the attendant suffering. The same may be said of the need to appoint
a Special Rapporteur on the situation of human rights, a Special Envoy
of the Secretary-General for that region, and the establishment of a panel
(later reconstituted) to report on certain of the categories of facts relating
to natural resources.

151. The Court recalls that on 9 April 1999 the Security Council deter-
mined the conflict to constitute a threat to peace, security and stability in
the region. In demanding an end to hostilities and a political solution to
the conflict (which call was to lead to the Lusaka Agreement of 10 July
1999), the Security Council deplored the continued fighting and presence
of foreign forces in the DRC and called for the States concerned “to
bring to an end the presence of these uninvited forces” (United Nations
doc. S/RES/1234, 9 April 1999).

152. The United Nations has throughout this long series of carefully
balanced resolutions and detailed reports recognized that all States in the
region must bear their responsibility for finding a solution that would
bring peace and stability. The Court notes, however, that this widespread
responsibility of the States of the region cannot excuse the unlawful mili-
tary action of Uganda.

153. The evidence has shown that the UPDF traversed vast areas of
the DRC, violating the sovereignty of that country. It engaged in military
operations in a multitude of locations, including Bunia, Kisangani,
Gbadolite and Ituri, and many others. These were grave violations of
Article 2, paragraph 4, of the Charter.

154. The Court notes that the Security Council, on 16 June 2000,
expressed “outrage at renewed fighting between Ugandan and Rwandan

224 ARMED ACTIVITIES (JUDGMENT)

60

HP EXHIBIT 347

3033



forces in Kisangani”, and condemned it as a “violation of the sovereignty
and territorial integrity of the Democratic Republic of the Congo”
(United Nations doc. S/RES/1304 (2000)).

155. The Court further observes that Uganda — as is clear from the
evidence given by General Kazini and General Kavuma to the Porter
Commission (see above, paragraph 114) — decided in early August 1998
to launch an offensive together with various factions which sought to
overthrow the Government of the DRC. The DRC has in particular
claimed that, from September 1998 onwards, Uganda both created and
controlled the MLC rebel group led by Mr. Bemba.

156. The DRC also points to the book written by Mr. Bemba (see para-
graph 69 above) to support this contention, as well as to the fact that in
the Harare Disengagement Plan the MLC and UPDF are treated as a
single unit.

157. For its part, Uganda acknowledges that it assisted the MLC dur-
ing fighting between late September 1998 and July 1999, while insisting
that its assistance to Mr. Bemba “was always limited and heavily condi-
tioned”. Uganda has explained that it gave “just enough” military sup-
port to the MLC to help Uganda achieve its objectives of driving out the
Sudanese and Chadian troops from the DRC, and of taking over the air-
fields between Gbadolite and the Ugandan border ; Uganda asserts that it
did not go beyond this.

158. The Court observes that the pages cited by the DRC in
Mr. Bemba’s book do not in fact support the claim of “the creation” of
the MLC by Uganda, and cover the later period of March-July 1999.
The Court has noted the description in Mr. Bemba’s book of the training
of his men by Ugandan military instructors and finds that this accords
with statements he made at that time, as recorded in the ICG report
of 20 August 1999. The Court has equally noted Mr. Bemba’s insistence,
in November 1999, that, while he was receiving support, it was he who
was in control of the military venture and not Uganda. The Court is
equally of the view that the Harare Disengagement Plan merely sought
to identify locations of the various parties, without passing on their
relationships to each other.

159. The Court has not relied on various other items offered as evi-
dence on this point by the DRC, finding them, uncorroborated, based on
second-hand reports, or not in fact saying what they are alleged to say by
the DRC, or even in some cases partisan. The Court has for such reasons
set aside the ICG report of 17 November, the HRW Report of March
2001, passages from the Secretary-General’s report on MONUC of 4 Sep-
tember 2000 (where reliance on second-hand reports is acknowledged) ;
articles in the IRIN bulletin and Jeune Afrique ; and the statement of a
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deserter who was co-operating with the Congolese military commission
in preparing a statement for purposes of the present proceedings.

160. The Court concludes that there is no credible evidence to suggest
that Uganda created the MLC. Uganda has acknowledged giving train-
ing and military support and there is evidence to that effect. The Court
has not received probative evidence that Uganda controlled, or could
control, the manner in which Mr. Bemba put such assistance to use. In
the view of the Court, the conduct of the MLC was not that of “an
organ” of Uganda (Article 4, International Law Commission Draft
Articles on Responsibility of States for internationally wrongful acts,
2001), nor that of an entity exercising elements of governmental authority
on its behalf (Art. 5). The Court has considered whether the MLC’s
conduct was “on the instructions of, or under the direction or control of”
Uganda (Art. 8) and finds that there is no probative evidence by
reference to which it has been persuaded that this was the case. Accord-
ingly, no issue arises in the present case as to whether the requisite tests
are met for sufficiency of control of paramilitaries (see Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment, I.C.J. Reports 1986, pp. 62-65,
paras. 109-115).

161. The Court would comment, however, that, even if the evidence
does not suggest that the MLC’s conduct is attributable to Uganda, the
training and military support given by Uganda to the ALC, the military
wing of the MLC, violates certain obligations of international law.

162. Thus the Declaration on Principles of International Law
Concerning Friendly Relations and Co-operation among States in
accordance with the Charter of the United Nations (hereinafter “the
Declaration on Friendly Relations”) provides that :

“Every State has the duty to refrain from organizing, instigating,
assisting or participating in acts of civil strife or terrorist acts in
another State or acquiescing in organized activities within its terri-
tory directed towards the commission of such acts, when the acts
referred to in the present paragraph involve a threat or use of force.”
(General Assembly resolution 2625 (XXV), 24 October 1970.)

The Declaration further provides that

“no State shall organize, assist, foment, finance, incite or tolerate
subversive, terrorist or armed activities directed towards the violent
overthrow of the regime of another State, or interfere in civil strife in
another State” (ibid.).
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These provisions are declaratory of customary international law.

163. The Court considers that the obligations arising under the prin-
ciples of non-use of force and non-intervention were violated by Uganda
even if the objectives of Uganda were not to overthrow President Kabila,
and were directed to securing towns and airports for reason of its per-
ceived security needs, and in support of the parallel activity of those
engaged in civil war.

164. In the case concerning Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America), the Court
made it clear that the principle of non-intervention prohibits a State “to
intervene, directly or indirectly, with or without armed force, in support
of an internal opposition in another State” (I.C.J. Reports 1986, p. 108,
para. 206). The Court notes that in the present case it has been presented
with probative evidence as to military intervention. The Court further
affirms that acts which breach the principle of non-intervention “will
also, if they directly or indirectly involve the use of force, constitute a
breach of the principle of non-use of force in international relations”
(ibid., pp. 109-110, para. 209).

165. In relation to the first of the DRC’s final submissions, the Court
accordingly concludes that Uganda has violated the sovereignty and also
the territorial integrity of the DRC. Uganda’s actions equally constituted
an interference in the internal affairs of the DRC and in the civil war
there raging. The unlawful military intervention by Uganda was of such
a magnitude and duration that the Court considers it to be a grave viola-
tion of the prohibition on the use of force expressed in Article 2, para-
graph 4, of the Charter.

* * *
166. Before turning to the second and third submissions of the DRC,

dealing with alleged violations by Uganda of its obligations under inter-
national human rights law and international humanitarian law and the
illegal exploitation of the natural resources of the DRC, it is essential for
the Court to consider the question as to whether or not Uganda was an
occupying Power in the parts of Congolese territory where its troops
were present at the relevant time.

* *

THE ISSUE OF BELLIGERENT OCCUPATION

167. The DRC asserts that the border regions of eastern Congo were
attacked by Ugandan forces between 7 and 8 August 1998, and that more
areas fell under the control of Ugandan troops over the following months
with the advance of the UPDF into Congolese territory. It further points
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out that “the territories occupied by Uganda have varied in size as the
conflict has developed”: the area of occupation initially covered Orien-
tale province and part of North Kivu province ; in the course of 1999 it
increased to cover a major part of Equateur province. The DRC specifies
that the territories occupied extended from Bunia and Beni, close to the
eastern border, to Bururu and Mobenzene, in the far north-western part
of the DRC; and that “the southern boundary of the occupied area [ran]
north of the towns of Mbandaka westwards, then [extended] east to
Kisangani, rejoining the Ugandan border between Goma and Butembo”.
According to the DRC, the occupation of its territory ended with the
withdrawal of the Ugandan army on 2 June 2003.

168. The DRC contends that “the UPDF set up an occupation zone,
which it administered both directly and indirectly”, in the latter case by
way of the creation of and active support for various Congolese rebel fac-
tions. As an example of such administration, the DRC refers to the cre-
ation of a new province within its territory. In June 1999, the Ugandan
authorities, in addition to the existing ten provinces, created an 11th
province in the north-east of the DRC, in the vicinity of the Ugandan
frontier. The “Kibali-Ituri” province thus created was the result of
merging the districts of Ituri and Haut-Uélé, detached from Orientale
province. On 18 June 1999 General Kazini, commander of the Ugandan
forces in the DRC, “appointed Ms Adèle Lotsove, previously Deputy
Governor of Orientale Province, to govern this new province”. The DRC
further asserts that acts of administration by Uganda of this province
continued until the withdrawal of Ugandan troops. In support of this
contention, the DRC states that Colonel Muzoora, of the UPDF, exer-
cised de facto the duties of governor of the province between January
and May 2001, and that “at least two of the five governors who suc-
ceeded Ms Lotsove up until 2003 were relieved of their duties by the
Ugandan military authorities, sometimes under threat of force”. The
DRC claims that the Ugandan authorities were directly involved “in the
political life of the occupied regions” and, citing the Ugandan daily news-
paper New Vision, that “Uganda has even gone so far as to supervise
local elections”. The DRC also refers to the Sixth report of the Secretary-
General on MONUC, which describes the situation in Bunia (capital of
Ituri district) in the following terms: “[s]ince 22 January, MONUC mili-
tary observers in Bunia have reported the situation in the town to be
tense but with UPDF in effective control”.

169. Finally, according to the DRC, the fact that Ugandan troops
were not present in every location in the vast territory of the north and
east of the DRC “in no way prevents Uganda from being considered an
occupying power in the localities or areas which were controlled by its
armed forces”. The DRC claims that the notion of occupation in inter-
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national law, as reflected in Article 42 of the Regulations Respecting the
Laws and Customs of War on Land annexed to the Fourth Hague Con-
vention of 18 October 1907 (hereinafter “the Hague Regulations of
1907”), is closely tied to the control exercised by the troops of the State
operating on parts, extensive or not, of the territory of the occupied
State. Thus, “rather than the omnipresence of the occupying State’s
armed forces, it is that State’s ability to assert its authority which the
Hague Regulations look to as the criterion for defining the notion of
occupying State”.

*

170. For its part, Uganda denies that it was an occupying Power in the
areas where UPDF troops were present. It argues that, in view of the
small number of its troops in the territory of the DRC, i.e. fewer than
10,000 soldiers “at the height of the deployment”, they could not have
occupied vast territories as claimed by the DRC. In particular, Uganda
maintains that its troops “were confined to the regions of eastern Congo
adjacent to the Uganda border and to designated strategic locations,
especially airfields, from which Uganda was vulnerable to attack by the
DRC and her allies”. Thus, there was “no zone of Ugandan military
occupation and there [was] no Ugandan military administration in place”.
Uganda points out, moreover, that it “ensured that its troops refrained
from all interferences in the local administration, which was run by the
Congolese themselves”. Uganda further notes that “it was the rebels of
the Congo Liberation Movement (MLC) and of the Congolese Rally for
Democracy (RDC) which controlled and administered these territories,
exercising de facto authority”.

171. As for the appointment of a governor of Ituri district, which
Uganda characterizes as “the only attempt at interference in this local
administration by a Ugandan officer”, Uganda states that this action was
“motivated by the desire to restore order in the region of Ituri in the
interests of the population”. Furthermore, Uganda emphasizes that this
step was “immediately opposed and disavowed by the Ugandan authori-
ties” and that the officer in question, General Kazini, was firmly repri-
manded by his superiors, who instituted disciplinary measures against
him.

* *

172. The Court observes that, under customary international law, as
reflected in Article 42 of the Hague Regulations of 1907, territory is con-
sidered to be occupied when it is actually placed under the authority of
the hostile army, and the occupation extends only to the territory where
such authority has been established and can be exercised (see Legal Con-
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sequences of the Construction of a Wall in the Occupied Palestinian
Territory, Advisory Opinion, I.C.J. Reports 2004, p. 167, para. 78, and
p. 172, para. 89).

173. In order to reach a conclusion as to whether a State, the military
forces of which are present on the territory of another State as a result of
an intervention, is an “occupying Power” in the meaning of the term as
understood in the jus in bello, the Court must examine whether there is
sufficient evidence to demonstrate that the said authority was in fact
established and exercised by the intervening State in the areas in ques-
tion. In the present case the Court will need to satisfy itself that the
Ugandan armed forces in the DRC were not only stationed in particular
locations but also that they had substituted their own authority for that
of the Congolese Government. In that event, any justification given
by Uganda for its occupation would be of no relevance; nor would it be
relevant whether or not Uganda had established a structured military
administration of the territory occupied.

174. The Court will now ascertain whether parts of the territory of the
DRC were placed under the authority of the Ugandan army in the sense
of Article 42 of the Hague Regulations of 1907. In this regard, the Court
first observes that the territorial limits of any zone of occupation by
Uganda in the DRC cannot be determined by simply drawing a line con-
necting the geographical locations where Ugandan troops were present,
as has been done on the sketch-map presented by the DRC (see para-
graphs 55 and 73 above).

175. It is not disputed between the Parties that General Kazini, com-
mander of the Ugandan forces in the DRC, created the new “province of
Kibali-Ituri” in June 1999 and appointed Ms Adèle Lotsove as its Gov-
ernor. Various sources of evidence attest to this fact, in particular a letter
from General Kazini dated 18 June 1999, in which he appoints Ms Adèle
Lotsove as “provisional Governor” and gives suggestions with regard to
questions of administration of the new province. This is also supported
by material from the Porter Commission. The Court further notes that
the Sixth report of the Secretary-General on MONUC (S/2001/128 of
12 February 2001) states that, according to MONUC military observers,
the UPDF was in effective control in Bunia (capital of Ituri district).

176. The Court considers that regardless of whether or not General
Kazini, commander of the Ugandan forces in the DRC, acted in viola-
tion of orders and was punished as a result, his conduct is clear evidence
of the fact that Uganda established and exercised authority in Ituri as an
occupying Power.

177. The Court observes that the DRC makes reference to “indirect
administration” through various Congolese rebel factions and to the
supervision by Ugandan officers over local elections in the territories
under UPDF control. However, the DRC does not provide any specific
evidence to show that authority was exercised by Ugandan armed forces
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in any areas other than in Ituri district. The Court further notes that,
although Uganda recognized that as of 1 September 1998 it exercised
“administrative control” at Kisangani Airport, there is no evidence in the
case file which could allow the Court to characterize the presence of
Ugandan troops stationed at Kisangani Airport as occupation in the
sense of Article 42 of the Hague Regulations of 1907. Neither can the
Court uphold the DRC’s contention that Uganda was an occupying
Power in areas outside Ituri controlled and administered by Congolese
rebel movements. As the Court has already indicated, the evidence does
not support the view that these groups were “under the control” of
Uganda (see paragraph 160 above).

178. The Court thus concludes that Uganda was the occupying Power
in Ituri at the relevant time. As such it was under an obligation, accord-
ing to Article 43 of the Hague Regulations of 1907, to take all the meas-
ures in its power to restore, and ensure, as far as possible, public order
and safety in the occupied area, while respecting, unless absolutely pre-
vented, the laws in force in the DRC. This obligation comprised the duty
to secure respect for the applicable rules of international human rights
law and international humanitarian law, to protect the inhabitants of the
occupied territory against acts of violence, and not to tolerate such vio-
lence by any third party.

179. The Court, having concluded that Uganda was an occupying
Power in Ituri at the relevant time, finds that Uganda’s responsibility is
engaged both for any acts of its military that violated its international
obligations and for any lack of vigilance in preventing violations of
human rights and international humanitarian law by other actors present
in the occupied territory, including rebel groups acting on their own
account.

180. The Court notes that Uganda at all times has responsibility for all
actions and omissions of its own military forces in the territory of the
DRC in breach of its obligations under the rules of international human
rights law and international humanitarian law which are relevant and
applicable in the specific situation.

* * *

VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS LAW AND INTERNATIONAL

HUMANITARIAN LAW : CONTENTIONS OF THE PARTIES

181. It is recalled (see paragraph 25 above) that in its second submis-
sion the DRC requests the Court to adjudge and declare :
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“2. That the Republic of Uganda, by committing acts of violence
against nationals of the Democratic Republic of the Congo, by
killing and injuring them or despoiling them of their property,
by failing to take adequate measures to prevent violations of
human rights in the DRC by persons under its jurisdiction or
control, and/or failing to punish persons under its jurisdiction
or control having engaged in the above-mentioned acts, has vio-
lated the following principles of conventional and customary
law:

— the principle of conventional and customary law imposing
an obligation to respect, and ensure respect for, fundamen-
tal human rights, including in times of armed conflict, in
accordance with international humanitarian law;

— the principle of conventional and customary law imposing
an obligation, at all times, to make a distinction in an armed
conflict between civilian and military objectives ;

— the right of Congolese nationals to enjoy the most basic
rights, both civil and political, as well as economic, social
and cultural.”

182. The DRC cites various sources of evidence in support of its
claims, including the 2004 MONUC report on human rights violations in
Ituri, reports submitted by the Special Rapporteur of the United Nations
Commission on Human Rights, and testimony gathered on the ground
by a number of Congolese and international non-governmental organi-
zations. The DRC argues that it has “presented abundant evidence
of violations of human rights attributable to Uganda, based on reliable,
varied and concordant sources”. In particular, it notes that many of
the grave accusations are the result of careful fieldwork carried out
by MONUC experts, and attested to by other independent sources.

183. The DRC claims that the Ugandan armed forces perpetrated
wide-scale massacres of civilians during their operations in the DRC,
in particular in the Ituri region, and resorted to acts of torture and
other forms of inhumane and degrading treatment. The DRC claims
that soldiers of the UPDF carried out acts of reprisal directed against
the civilian inhabitants of villages presumed to have harboured anti-
Ugandan fighters. In the specific context of the conflict in Ituri, the
DRC argues that the findings of the 2004 MONUC report on human
rights violations in Ituri clearly establish the fact that the Ugandan armed
forces participated in the mass killings of civilians.

184. The DRC maintains that, in the areas occupied by the UPDF,
Ugandan soldiers plundered civilian property for their “personal profit”
and engaged in the deliberate destruction of villages, civilian dwellings
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and private property. With regard to the clashes between Uganda and
Rwanda in the city of Kisangani in 1999 and 2000, the DRC refers, in
particular, to Security Council resolution 1304 (2000), in which the
Council deplored, inter alia, “the damage to property inflicted by the
forces of Uganda and Rwanda on the Congolese population”. The DRC
also alleges that the property and resources of the civilian populations in
the eastern Congolese regions occupied by the Ugandan army were
destroyed on certain occasions by UPDF soldiers as part of a “scorched
earth” policy aimed at combating ADF rebels.

185. The DRC claims that several hundred Congolese children were
forcibly recruited by the UPDF and taken to Uganda for ideological and
military training in the year 2000. In particular, according to the DRC,
many children were abducted in August 2000 in the areas of Bunia, Beni
and Butembo and given military training at the Kyankwanzi camp in
Uganda with a view to incorporating them into the Ugandan armed
forces. The DRC maintains that the abducted children were only able to
leave the Kyankwanzi training camp for final repatriation to the DRC at
the beginning of July 2001 after persistent efforts by UNICEF and the
United Nations to ensure their release.

186. The DRC contends that the Ugandan armed forces failed to pro-
tect the civilian population in combat operations with other belligerents.
Thus it alleges that attacks were carried out by the UPDF without any
distinction being made between combatants and non-combatants. In this
regard, the DRC makes specific reference to fighting between Ugandan
and Rwandan forces in Kisangani in 1999 and 2000, causing widespread
loss of life within the civilian population and great damage to the city’s
infrastructure and housing. In support of its claims, the DRC cites vari-
ous reports of Congolese and international non-governmental organiza-
tions and refers extensively to the June 2000 MONUC Report and to
the December 2000 report by the United Nations inter-agency assessment
mission, which went to Kisangani pursuant to Security Council resolu-
tion 1304 (2000). The DRC notes that the latter report referred to “sys-
tematic violations of international humanitarian law and indiscriminate
attacks on civilians” committed by Uganda and Rwanda as they fought
each other.

187. The DRC claims that Ugandan troops were involved in ethnic
conflicts between groups in the Congolese population, particularly
between Hema and Lendu in the Ituri region, resulting in thousands of
civilian casualties. According to the DRC, UPDF forces openly sided
with the Hema ethnic group because of “alleged ethnic links between its
members and the Ugandan population”. In one series of cases, the DRC
alleges that Ugandan armed forces provided direct military support to
Congolese factions and joined with them in perpetrating massacres of
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civilians. The DRC further claims that Uganda not only supported one
of the groups but also provided training and equipment for other groups
over time, thereby aggravating the local conflicts.

188. The DRC also asserts that, on several occasions, Ugandan forces
passively witnessed atrocities committed by the members of local militias
in Ituri. In this connection, the DRC refers to various incidents attested
to by reports emanating from the United Nations and MONUC, and
from Congolese and international non-governmental organizations. In
particular, the DRC refers to a massacre of ethnic Lendu carried out by
ethnic Hema militias in Bunia on 19 January 2001. The DRC states that
similar events occurred in other localities.

189. The DRC charges that Uganda breached its obligation of vigi-
lance incumbent upon it as an occupying Power by failing to enforce
respect for human rights and international humanitarian law in the occu-
pied regions, and particularly in Ituri. The DRC argues that the need to
ensure full respect for fundamental rights in the territories occupied by
the Ugandan army was similarly emphasized by the United Nations
Commission on Human Rights.

190. The DRC argues that, by its actions, Uganda has violated provi-
sions of the Hague Regulations of 1907; the Fourth Geneva Convention
relative to the Protection of Civilian Persons in Time of War of 12 August
1949; the International Covenant on Civil and Political Rights ; the Pro-
tocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts
(Protocol I), of 8 June 1977; the African Charter on Human and Peoples’
Rights ; the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment ; and the African Charter on the
Rights and Welfare of the Child.

*

191. Uganda contends that the DRC has consistently failed to provide
any credible evidentiary basis to support its allegations of the involve-
ment of Ugandan troops in massacres, torture and ill-treatment of Con-
golese civilians, supposed acts of plunder and scorched earth policy,
destruction of Congolese villages and civilian dwellings, and looting of
private property. In this regard, Uganda refers to each of the incidents
alleged by the DRC and argues that the documentation relied upon by
the DRC to prove its claims either fails to show that the incident
occurred, or fails to show any involvement of Ugandan troops. In more
general terms, Uganda points to the unreliability of the evidence adduced
by the DRC, claiming that it does not distinguish between the various
armies operating in eastern Congo during the relevant period. Uganda
also maintains that the DRC relies on partisan sources of information,
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such as the Association africaine des droits de l’homme (ASADHO),
which Uganda describes as a pro-Congolese non-governmental organiza-
tion. Uganda further asserts that the 2004 MONUC report on human
rights violations in Ituri, heavily relied on by the DRC to support its vari-
ous claims in connection with the conflict in Ituri, “is inappropriate as a
form of assistance in any assessment accompanied by judicial rigour”.
Uganda states, inter alia, that in its view, “MONUC did not have a mis-
sion appropriate to investigations of a specifically legal character” and
that “both before and after deployment of the multinational forces
in June 2003, there were substantial problems of access to Ituri”.

192. Uganda contends that the DRC’s allegations regarding the forced
recruitment of child soldiers by Uganda are “framed only in general
terms” and lack “evidentiary support”. According to Uganda, the
children “were rescued” in the context of ethnic fighting in Bunia and
a mutiny within the ranks of the RCD-ML rebel group, and taken to
the Kyankwanzi Leadership Institute for care and counselling in 2001.
Uganda states that the children were subsequently repatriated under the
auspices of UNICEF and the Red Cross. In support of its claims,
Uganda refers to the Fifth and Sixth reports on MONUC of the Secre-
tary-General of the United Nations. Uganda also maintains that it
received expressions of gratitude from UNICEF and from the United
Nations for its role in assisting the children in question.

193. Uganda reserves its position on the events in Kisangani in 2000
and, in particular, on the admissibility of issues of responsibility relating
to these events (see paragraphs 197-198 below).

194. Uganda claims that the DRC’s assertion that Ugandan forces
incited ethnic conflicts among groups in the Congolese population is false
and furthermore is not supported by credible evidence.

195. Uganda argues that no evidence has been presented to establish
that Uganda had any interest in becoming involved in the civil strife in
Ituri. Uganda asserts that, from early 2001 until the final departure of its
troops in 2003, Uganda did what it could to promote and maintain a
peaceful climate in Ituri. Uganda believes that its troops were insufficient
to control the ethnic violence in that region, “and that only an interna-
tional force under United Nations auspices had any chance of doing so”.

* *
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ADMISSIBILITY OF CLAIMS IN RELATION TO EVENTS

IN KISANGANI

196. Before considering the merits of the DRC’s allegations of viola-
tions by Uganda of international human rights law and international
humanitarian law, the Court must first deal with a question raised by
Uganda concerning the admissibility of the DRC’s claims relating to
Uganda’s responsibility for the fighting between Ugandan and Rwandan
troops in Kisangani in June 2000.

*

197. Uganda submits that

“the Court lacks competence to deal with the events in Kisangani
in June 2000 in the absence of consent on the part of Rwanda, and,
in the alternative, even if competence exists, in order to safeguard
the judicial function the Court should not exercise that competence”.

Moreover, according to Uganda, the terms of the Court’s Order of 1 July
2000 indicating provisional measures were without prejudice to issues of
fact and imputability ; neither did the Order prejudge the question of the
jurisdiction of the Court to deal with the merits of the case.

198. Concerning the events in Kisangani, Uganda maintains that
Rwanda’s legal interests form “the very subject-matter” of the decision
which the DRC is seeking, and that consequently a decision of the Court
covering these events would infringe the “indispensable third party” prin-
ciple referred to in the cases concerning Monetary Gold Removed from
Rome in 1943 (Italy v. France, United Kingdom and United States of
America) (Judgment, I.C.J. Reports 1954, p. 19, and East Timor (Portugal
v. Australia) (Judgment, I.C.J. Reports 1995, p. 90). According to Uganda,
the circumstances in the present case produce the same type of dilemma
faced by the Court in those cases. In particular, Uganda states that “[t]he
culpability or otherwise of Uganda, as a consequence of the conduct of
its armed forces, can only be assessed on the basis of appropriate legal
standards if the conduct of the armed forces of Rwanda is assessed at the
same time”. Uganda further argues that, “[i]n the absence of evidence as
to the role of Rwanda, it is impossible for the Court to know whether the
justification of self-defence is available to Uganda or, in respect of the
quantum of damages, how the role of Rwanda is to be taken into
account”. Uganda contends that, “[i]f the conflict was provoked by
Rwanda, this would materially and directly affect the responsibility of
Uganda vis-à-vis the DRC”. Uganda also claims that the necessity to
safeguard the judicial function of the Court, as referred to in the case
concerning Northern Cameroons (Preliminary Objections, Judgment,
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I.C.J. Reports 1963, pp. 33-34, 37, 38), would preclude the Court from
exercising any jurisdiction it might have in relation to the events that
occurred in Kisangani.

*

199. With reference to the objection raised by Uganda regarding the
Court’s jurisdiction to rule on the events in Kisangani in the absence of
Rwanda from the proceedings, the DRC asserts that “Rwanda’s absence
from these proceedings is totally irrelevant and cannot prevent the Court
from ruling on the question of Uganda’s responsibility”. According to
the DRC,

“[t]he purpose of the DRC’s claim is simply to secure recognition of
Uganda’s sole responsibility for the use of force by its own armed
forces in Congolese territory . . . in and around Kisangani, as well as
for the serious violations of essential rules of international humani-
tarian law committed on those occasions” (emphasis in original).

200. The DRC argues that the Court is competent to adjudicate on the
events in Kisangani “without having to consider the question of whether
it should be Rwanda or Uganda that is held responsible for initiating the
hostilities that led to the various clashes”. The DRC refers to the case
concerning Certain Phosphate Lands in Nauru (Nauru v. Australia) in
support of its contention that there is nothing to prevent the Court from
“exercising its jurisdiction with regard to a respondent State, even in the
absence of other States implicated in the Application”. The DRC argues
that the Monetary Gold and East Timor cases, relied on by Uganda to
support its arguments, are fundamentally different from the present case.
According to the DRC, the application which it filed against Uganda “is
entirely autonomous and independent” and does not bear on any sepa-
rate proceedings instituted by the DRC against other States. The DRC
maintains that “[i]t is Uganda’s responsibility which is the subject-matter
of the Congolese claim, and there is no other ‘indispensable party’ whose
legal interests would form ‘the very subject-matter of the decision’, as in
the Monetary Gold or East Timor precedents”.

201. The DRC points out that the Court, in its Order of 1 July 2000
indicating provisional measures, “refused to accept Uganda’s reasoning
and agreed to indicate certain measures specifically relating to the events
in Kisangani despite the absence of Rwanda from the proceedings”.

202. In light of the above considerations, the DRC argues that
Uganda’s objection must be rejected.

* *

203. The Court has had to examine questions of this kind on previous
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occasions. In the case concerning Certain Phosphate Lands in Nauru
(Nauru v. Australia), the Court observed that it is not precluded from
adjudicating upon the claims submitted to it in a case in which a third
State “has an interest of a legal nature which may be affected by the deci-
sion in the case”, provided that “the legal interests of the third State
which may possibly be affected do not form the very subject-matter of
the decision that is applied for”. The Court further noted that :

“In the present case, the interests of New Zealand and the United
Kingdom do not constitute the very subject-matter of the judgment
to be rendered on the merits of Nauru’s Application and the situa-
tion is in that respect different from that with which the Court had
to deal in the Monetary Gold case. In the latter case, the determina-
tion of Albania’s responsibility was a prerequisite for a decision to
be taken on Italy’s claims. In the present case, the determination of
the responsibility of New Zealand or the United Kingdom is not a
prerequisite for the determination of the responsibility of Australia,
the only object of Nauru’s claim . . . In the Monetary Gold case the
link between, on the one hand, the necessary findings regarding,
Albania’s alleged responsibility and, on the other, the decision
requested of the Court regarding the allocation of the gold, was not
purely temporal but also logical . . .

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In the present case, a finding by the Court regarding the existence or
the content of the responsibility attributed to Australia by Nauru
might well have implications for the legal situation of the two other
States concerned, but no finding in respect of that legal situation will
be needed as a basis for the Court’s decision on Nauru’s claims
against Australia. Accordingly the Court cannot decline to exercise
its jurisdiction.” (Certain Phosphate Lands in Nauru (Nauru v. Aus-
tralia), Preliminary Objections, Judgment, I.C.J. Reports 1992,
pp. 261-262, para. 55.)

204. The Court considers that this jurisprudence is applicable in the
current proceedings. In the present case, the interests of Rwanda clearly
do not constitute “the very subject-matter” of the decision to be rendered
by the Court on the DRC’s claims against Uganda, nor is the determina-
tion of Rwanda’s responsibility a prerequisite for such a decision. The
fact that some alleged violations of international human rights law and
international humanitarian law by Uganda occurred in the course of
hostilities between Uganda and Rwanda does not impinge on this
finding. Thus it is not necessary for Rwanda to be a party to this case
for the Court to be able to determine whether Uganda’s conduct was a
violation of these rules of international law.

* *
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VIOLATIONS OF INTERNATIONAL HUMAN RIGHTS LAW AND INTERNATIONAL

HUMANITARIAN LAW : FINDINGS OF THE COURT

205. The Court will now examine the allegations by the DRC concern-
ing violations by Uganda of its obligations under international human
rights law and international humanitarian law during its military inter-
vention in the DRC. For these purposes, the Court will take into consid-
eration evidence contained in certain United Nations documents to the
extent that they are of probative value and are corroborated, if necessary,
by other credible sources.

In order to rule on the DRC’s claim, it is not necessary for the Court
to make findings of fact with regard to each individual incident alleged.

206. The Court first turns to the DRC’s claims that the Ugandan
armed forces caused loss of life to the civilian population, committed acts
of torture and other forms of inhumane treatment, and destroyed villages
and dwellings of civilians. The Court observes that the report of the
Special Rapporteur of the Commission on Human Rights of 18 January
2000 (E/CN/4/2000/42, para. 112) refers to massacres carried out by
Ugandan troops in Beni on 14 November 1999. The Secretary-General in
his Third Report on MONUC concluded that Rwandan and Ugandan
armed forces “should be held accountable for the loss of life and the
property damage they inflicted on the civilian population of Kisangani”
(doc. S/2000/566 of 12 June 2000, para. 79). Security Council resolution
1304 (2000) of 16 June 2000 deplored “the loss of civilian lives, the threat
to the civilian population and the damage to property inflicted by the
forces of Uganda and Rwanda on the Congolese population”. Several
incidents of atrocities committed by Ugandan troops against the civilian
population, including torture and killings, are referred to in the report of
the Special Rapporteur of the Commission on Human Rights of 1 Feb-
ruary 2001 (E/CN/4/2001/40, paras. 112, 148-151). MONUC’s special
report on the events in Ituri, January 2002-December 2003 (doc. S/2004/
573 of 16 July 2004, paras. 19, 42-43, 62) contains much evidence of
direct involvement by UPDF troops, in the context of the Hema-Lendu
ethnic conflict in Ituri, in the killings of civilians and the destruction
of their houses. In addition to particular incidents, it is stated that
“[h]undreds of localities were destroyed by UPDF and the Hema South
militias” (para. 21) ; “UPDF also carried out widespread bombing
and destruction of hundreds of villages from 2000 to 2002” (para. 27).

207. The Court therefore finds the coincidence of reports from credible
sources sufficient to convince it that massive human rights violations and
grave breaches of international humanitarian law were committed by the
UPDF on the territory of the DRC.
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208. The Court further finds that there is sufficient evidence of a reli-
able quality to support the DRC’s allegation that the UPDF failed to
protect the civilian population and to distinguish between combatants
and non-combatants in the course of fighting against other troops, espe-
cially the FAR. According to the report of the inter-agency assessment
mission to Kisangani (established pursuant to paragraph 14 of Security
Council resolution 1304 (2000) (doc. S/2000/1153 of 4 December 2000,
paras. 15-16)), the armed conflict between Ugandan and Rwandan forces
in Kisangani led to

“fighting spreading into residential areas and indiscriminate shelling
occurring for 6 days . . .

Over 760 civilians were killed, and an estimated 1,700 wounded.
More than 4,000 houses were partially damaged, destroyed or made
uninhabitable. Sixty-nine schools were shelled, and other public
buildings were badly damaged. Medical facilities and the cathedral
were also damaged during the shelling, and 65,000 residents were
forced to flee the fighting and seek refuge in nearby forests.”

MONUC’s special report on the events in Ituri, January 2002-December
2003 (doc. S/2004/573 of 16 July 2004, para. 73) states that on 6 and
7 March 2003,

“during and after fighting between UPC [Union des patriotes con-
golais] and UPDF in Bunia, several civilians were killed, houses and
shops were looted and civilians were wounded by gunshots . . . Stray
bullets reportedly killed several civilians ; others had their houses
shelled.” (Para. 73.)

In this context, the Court notes that indiscriminate shelling is in itself a
grave violation of humanitarian law.

209. The Court considers that there is also persuasive evidence that the
UPDF incited ethnic conflicts and took no action to prevent such con-
flicts in Ituri district. The reports of the Special Rapporteur of the Com-
mission on Human Rights (doc. A/55/403 of 20 September 2000, para. 26
and E/CN/4/2001/40 of 1 February 2001, para. 31) state that the Ugan-
dan presence in Ituri caused a conflict between the Hema (of Ugandan
origin) and the Lendu. According to these reports, land was seized from
the Lendu by the Hema with the encouragement and military support of
Ugandan soldiers. The reports also state that the confrontations in August
2000 resulted in some 10,000 deaths and the displacement of some 50,000
people, and that since the beginning of the conflict the UPDF had failed
to take action to put an end to the violence. The Sixth Report of the
Secretary-General on MONUC (doc. S/2001/128 of 12 February 2001,
para. 56) stated that “UPDF troops stood by during the killings and
failed to protect the civilians”. It is also indicated in MONUC’s special
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report on the events in Ituri, January 2002-December 2003 (doc. S/2004/
573 of 16 July 2004, para. 6), that

“Ugandan army commanders already present in Ituri, instead of try-
ing to calm the situation, preferred to benefit from the situation and
support alternately one side or the other according to their political
and financial interests”.

The above reports are consistent in the presentation of facts, support
each other and are corroborated by other credible sources, such as the
HRW Report “Ituri : Covered in Blood. Ethnically Targeted Violence in
Northeastern DR Congo”, July 2003 (available at http://hrw.org/reports/
2003/ituri0703/).

210. The Court finds that there is convincing evidence of the training
in UPDF training camps of child soldiers and of the UPDF’s failure to
prevent the recruitment of child soldiers in areas under its control. The
Fifth Report of the Secretary-General on MONUC (doc. S/2000/1156 of
6 December 2000, para. 75) refers to the confirmed “cross-border depor-
tation of recruited Congolese children from the Bunia, Beni and Butembo
region to Uganda”. The Eleventh Report of the Secretary-General on
MONUC (doc. S/2002/621 of 5 June 2002, para. 47) points out that the
local UPDF authorities in and around Bunia in Ituri district “have failed
to prevent the fresh recruitment or re-recruitment of children” as child
soldiers. MONUC’s special report on the events in Ituri, January 2002-
December 2003 (doc. S/2004/573 of 16 July 2004, para. 148) refers to
several incidents where Congolese children were transferred to UPDF
training camps for military training.

211. Having examined the case file, the Court considers that it has
credible evidence sufficient to conclude that the UPDF troops committed
acts of killing, torture and other forms of inhumane treatment of the
civilian population, destroyed villages and civilian buildings, failed to dis-
tinguish between civilian and military targets and to protect the civilian
population in fighting with other combatants, incited ethnic conflict and
took no steps to put an end to such conflicts, was involved in the training
of child soldiers, and did not take measures to ensure respect for human
rights and international humanitarian law in the occupied territories.

212. With regard to the claim by the DRC that Uganda carried out a
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deliberate policy of terror, confirmed in its view by the almost total impu-
nity of the soldiers and officers responsible for the alleged atrocities com-
mitted on the territory of the DRC, the Court, in the absence of specific
evidence supporting this claim, does not consider that this allegation has
been proven. The Court, however, wishes to stress that the civil war and
foreign military intervention in the DRC created a general atmosphere of
terror pervading the lives of the Congolese people.

*

213. The Court turns now to the question as to whether acts and omis-
sions of the UPDF and its officers and soldiers are attributable to
Uganda. The conduct of the UPDF as a whole is clearly attributable to
Uganda, being the conduct of a State organ. According to a well-estab-
lished rule of international law, which is of customary character, “the
conduct of any organ of a State must be regarded as an act of that State”
(Difference Relating to Immunity from Legal Process of a Special Rap-
porteur of the Commission on Human Rights, Advisory Opinion, I.C.J.
Reports 1999 (I), p. 87, para. 62). The conduct of individual soldiers and
officers of the UPDF is to be considered as the conduct of a State organ.
In the Court’s view, by virtue of the military status and function of
Ugandan soldiers in the DRC, their conduct is attributable to Uganda.
The contention that the persons concerned did not act in the capacity of
persons exercising governmental authority in the particular circumstances,
is therefore without merit.

214. It is furthermore irrelevant for the attribution of their conduct to
Uganda whether the UPDF personnel acted contrary to the instructions
given or exceeded their authority. According to a well-established rule of
a customary nature, as reflected in Article 3 of the Fourth Hague Con-
vention respecting the Laws and Customs of War on Land of 1907 as
well as in Article 91 of Protocol I additional to the Geneva Conventions
of 1949, a party to an armed conflict shall be responsible for all acts by
persons forming part of its armed forces.

*

215. The Court, having established that the conduct of the UPDF and
of the officers and soldiers of the UPDF is attributable to Uganda, must
now examine whether this conduct constitutes a breach of Uganda’s
international obligations. In this regard, the Court needs to determine the
rules and principles of international human rights law and international
humanitarian law which are relevant for this purpose.

216. The Court first recalls that it had occasion to address the issues of
the relationship between international humanitarian law and interna-
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tional human rights law and of the applicability of international human
rights law instruments outside national territory in its Advisory Opinion
of 9 July 2004 on the Legal Consequences of the Construction of a Wall
in the Occupied Palestinian Territory. In this Advisory Opinion the
Court found that

“the protection offered by human rights conventions does not cease
in case of armed conflict, save through the effect of provisions for
derogation of the kind to be found in Article 4 of the International
Covenant on Civil and Political Rights. As regards the relationship
between international humanitarian law and human rights law, there
are thus three possible situations : some rights may be exclusively
matters of international humanitarian law; others may be exclu-
sively matters of human rights law; yet others may be matters of
both these branches of international law.” (I.C.J. Reports 2004,
p. 178, para. 106.)

It thus concluded that both branches of international law, namely inter-
national human rights law and international humanitarian law, would
have to be taken into consideration. The Court further concluded that
international human rights instruments are applicable “in respect of acts
done by a State in the exercise of its jurisdiction outside its own terri-
tory”, particularly in occupied territories (ibid., pp. 178-181, paras. 107-
113).

217. The Court considers that the following instruments in the fields of
international humanitarian law and international human rights law are
applicable, as relevant, in the present case :

— Regulations Respecting the Laws and Customs of War on Land
annexed to the Fourth Hague Convention of 18 October 1907.
Neither the DRC nor Uganda are parties to the Convention. How-
ever, the Court reiterates that “the provisions of the Hague Regula-
tions have become part of customary law” (Legal Consequences of
the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I.C.J. Reports 2004, p. 172, para. 89) and as
such are binding on both Parties ;

— Fourth Geneva Convention relative to the Protection of Civilian
Persons in Time of War of 12 August 1949. The DRC’s (at the
time Republic of the Congo (Léopoldville)) notification of succession
dated 20 February 1961 was deposited on 24 February 1961, with
retroactive effect as from 30 June 1960, the date on which the DRC
became independent ; Uganda acceded on 18 May 1964;

— International Covenant on Civil and Political Rights of 19 December
1966. The DRC (at the time Republic of Zaire) acceded to the
Covenant on 1 November 1976; Uganda acceded on 21 June 1995;

— Protocol Additional to the Geneva Conventions of 12 August 1949,
and relating to the Protection of Victims of International Armed
Conflicts (Protocol I), 8 June 1977. The DRC (at the time Republic of
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Zaire) acceded to the Protocol on 3 June 1982; Uganda acceded on
13 March 1991;

— African Charter on Human and Peoples’ Rights of 27 June 1981. The
DRC (at the time Republic of Zaire) acceded to the Charter on
20 July 1987; Uganda acceded on 10 May 1986;

— Convention on the Rights of the Child of 20 November 1989. The
DRC (at the time Republic of Zaire) ratified the Convention on
27 September 1990 and Uganda on 17 August 1990;

— Optional Protocol to the Convention on the Rights of the Child on
the Involvement of Children in Armed Conflict of 25 May 2000. The
Protocol entered into force on 12 February 2002. The DRC ratified
the Protocol on 11 November 2001; Uganda acceded on 6 May 2002.

218. The Court moreover emphasizes that, under common Article 2 of
the four Geneva Conventions of 12 August 1949,

“[i]n addition to the provisions which shall be implemented in peace
time, the present Convention shall apply to all cases of declared war
or of any other armed conflict which may arise between two or more
of the High Contracting Parties, even if the state of war is not
recognized by one of them.

The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if the
said occupation meets with no armed resistance.”

219. In view of the foregoing, the Court finds that the acts committed
by the UPDF and officers and soldiers of the UPDF (see paragraphs 206-
211 above) are in clear violation of the obligations under the Hague
Regulations of 1907, Articles 25, 27 and 28, as well as Articles 43, 46 and
47 with regard to obligations of an occupying Power. These obligations
are binding on the Parties as customary international law. Uganda also
violated the following provisions of the international humanitarian law
and international human rights law instruments, to which both Uganda
and the DRC are parties :

— Fourth Geneva Convention, Articles 27 and 32 as well as Article 53
with regard to obligations of an occupying Power;

— International Covenant on Civil and Political Rights, Articles 6, para-
graph 1, and 7;

— First Protocol Additional to the Geneva Conventions of 12 August
1949, Articles 48, 51, 52, 57, 58 and 75, paragraphs 1 and 2;

— African Charter on Human and Peoples’ Rights, Articles 4 and 5;

— Convention on the Rights of the Child, Article 38, paragraphs 2
and 3;

— Optional Protocol to the Convention on the Rights of the Child,
Articles 1, 2, 3, paragraph 3, 4, 5 and 6.

244 ARMED ACTIVITIES (JUDGMENT)

80

HP EXHIBIT 347

3053



220. The Court thus concludes that Uganda is internationally respon-
sible for violations of international human rights law and international
humanitarian law committed by the UPDF and by its members in the
territory of the DRC and for failing to comply with its obligations as an
occupying Power in Ituri in respect of violations of international human
rights law and international humanitarian law in the occupied territory.

221. The Court finally would point out that, while it has pronounced
on the violations of international human rights law and international
humanitarian law committed by Ugandan military forces on the territory
of the DRC, it nonetheless observes that the actions of the various parties
in the complex conflict in the DRC have contributed to the immense suf-
fering faced by the Congolese population. The Court is painfully aware
that many atrocities have been committed in the course of the conflict. It
is incumbent on all those involved in the conflict to support the peace
process in the DRC and other peace processes in the Great Lakes area, in
order to ensure respect for human rights in the region.

* * *

ILLEGAL EXPLOITATION OF NATURAL RESOURCES

222. In its third submission the DRC requests the Court to adjudge
and declare :

“3. That the Republic of Uganda, by engaging in the illegal exploi-
tation of Congolese natural resources, by pillaging its assets and
wealth, by failing to take adequate measures to prevent the ille-
gal exploitation of the resources of the DRC by persons under
its jurisdiction or control, and/or failing to punish persons under
its jurisdiction or control having engaged in the above-men-
tioned acts, has violated the following principles of conventional
and customary law:

— the applicable rules of international humanitarian law;
— respect for the sovereignty of States, including over their

natural resources ;
— the duty to promote the realization of the principle of equal-

ity of peoples and of their right of self-determination, and
consequently to refrain from exposing peoples to foreign
subjugation, domination or exploitation;

— the principle of non-interference in matters within the
domestic jurisdiction of States, including economic mat-
ters.”

223. The DRC alleges that, following the invasion of the DRC by
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Uganda in August 1998, the Ugandan troops “illegally occupying” Con-
golese territory, acting in collaboration with Congolese rebel groups
supported by Uganda, systematically looted and exploited the assets and
natural resources of the DRC. According to the DRC, after the system-
atic looting of natural resources, the Ugandan military and the rebel
groups which it supported “moved on to another phase in the expropria-
tion of the wealth of Congo, by direct exploitation of its resources” for
their own benefit. The DRC contends that the Ugandan army took out-
right control of the entire economic and commercial system in the occu-
pied areas, with almost the entire market in consumer goods being con-
trolled by Ugandan companies and businessmen. The DRC further claims
that UDPF forces have engaged in hunting and plundering of protected
species. The DRC charges that the Ugandan authorities did nothing to
put an end to these activities and indeed encouraged the UPDF, Ugan-
dan companies and rebel groups supported by Uganda to exploit natural
resources on Congolese territory.

224. The DRC maintains that the highest Ugandan authorities, includ-
ing President Museveni, were aware of the UPDF forces’ involvement in
the plundering and illegal exploitation of the natural resources of the
DRC. Moreover, the DRC asserts that these activities were tacitly
supported or even encouraged by the Ugandan authorities, “who saw
in them a way of financing the continuation of the war in the DRC,
‘rewarding’ the military involved in this operation and opening up new
markets to Ugandan companies”.

225. The DRC claims that the illegal exploitation, plundering and
looting of the DRC’s natural resources by Uganda have been confirmed
in a consistent manner by a variety of independent sources, among them
the Porter Commission Report, the United Nations Panel reports and
reports of national organs and non-governmental organizations. Accord-
ing to the DRC, the facts which it alleges are also corroborated by the
economic data analysed in various reports by independent experts.

226. The DRC contends that illegal exploitation, plundering and loot-
ing of the DRC’s natural resources constitute violations by Uganda of
“the sovereignty and territorial integrity of the DRC, more specifically of
the DRC’s sovereignty over its natural resources”. In this regard the
DRC refers to the right of States to their natural resources and cites Gen-
eral Assembly resolution 1803 (XVII) on Permanent Sovereignty over
Natural Resources, adopted on 14 December 1962; the Declaration on
the Establishment of a New International Economic Order contained in
United Nations General Assembly resolution 3201 (S.VI) of 1 May 1974
and the Charter of Economic Rights and Duties of States, adopted by the
United Nations General Assembly in its resolution 3281 (XXIX) of
12 December 1974.

227. The DRC claims that Uganda in all circumstances is responsible
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for acts of plunder and illegal exploitation of the resources of the
DRC committed by officers and soldiers of the UPDF as an organ of the
Republic of Uganda. For the DRC it is not relevant whether members
of the Ugandan army acted under, or contrary to, official orders from
their Government or in an official or private capacity.

228. Turning to the duty of vigilance, the DRC argues that, in relation
to the obligation to respect the sovereignty of States over their natural
resources, this duty implies that a State should take adequate measures to
ensure that its military forces, nationals or groups that it controls do not
engage in illegal exploitation of natural resources on the territory of
another State. The DRC claims that all activities involving exploitation
of natural resources conducted by Ugandan companies and nationals
and rebel movements supported by Uganda were acts of illegal exploita-
tion. The DRC further contends that Uganda took no proper steps to
bring to an end the illegal exploitation of the natural resources of the
DRC by members of Ugandan military, private companies or nationals
and by the Congolese rebel movements that it controlled and supported,
thus violating its duty of vigilance.

229. The DRC asserts that, by engaging in the illegal exploitation,
plundering and looting of the DRC’s natural resources, Uganda also vio-
lated its obligations as an occupying Power under the jus in bello.
According to the DRC, “the detailed rules of the law of armed conflict in
relation to the exploitation of natural resources have to be considered
against the background of this fundamental principle of permanent sov-
ereignty over natural resources”. This principle, in the view of the DRC,
continues to apply at all times, including during armed conflict and occu-
pation.

*

230. For its part, Uganda maintains that the DRC has not provided
reliable evidence to corroborate its allegations regarding the looting and
illegal exploitation of natural resources of the DRC by Uganda. It claims
that neither the United Nations Panel reports nor the Porter Commission
Report can be considered as supporting the DRC’s allegations. More-
over, according to Uganda, the limited nature of its intervention is
inconsistent with the DRC’s contention that Uganda occupied the
eastern Congo in order to exploit natural resources. Nor, in view of
this fact, could Uganda exercise the pervasive economic control required
to exploit the areas as alleged by the DRC.

231. Uganda further denies that it has violated the principle of the
Congolese people’s sovereignty over its natural resources. It maintains
that this principle, “which was shaped in a precise historical context (that
of decolonization) and has a very precise purpose”, cannot be applicable
in the context of the present case. Uganda claims that individual acts of
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members of the Ugandan military forces committed in their private
capacity and in violation of orders and instructions cannot serve as basis
for attributing to Uganda a wrongful act violating the principle of the
permanent sovereignty of Congolese people over their natural resources.

232. Uganda likewise denies that it violated its duty of vigilance with
regard to acts of illegal exploitation in the territories where its troops
were present. Uganda does not agree with the contention that it had a
duty of vigilance with regard to the Congolese rebel groups, asserting
that it did not control those groups and had no power over their admin-
istrative acts. Uganda also maintains that, “within the limits of its capa-
bilities, it exercised a high degree of vigilance to ensure that its nationals
did not, through their actions, infringe the Congolese people’s right to
control their natural resources”.

233. Uganda also contests the view that the alleged breach of its “duty
of vigilance” is founded on Uganda’s failure to prohibit trade “between
its nationals and the territories controlled by the rebels in eastern Congo”.
In Uganda’s view, the de facto authority of Congolese rebel movements
established in eastern Congo could not affect the commercial relations
between the eastern Congo, Uganda and several other States, which were
maintained in the interests of the local populations and essential to the
populations’ survival, and therefore “did not impose an obligation to
apply commercial sanctions”.

234. Uganda states that the DRC’s contentions that Uganda failed to
take action against illegal activity are without merit. In this regard it
refers to a radio broadcast by President Museveni in December 1998,
which made “it clear that no involvement of the members of the Ugan-
dan armed forces in commercial activities in eastern Congo would be
tolerated”. Furthermore, Uganda points out that “the Porter Commission
found that there was no Ugandan governmental policy to exploit the
DRC’s natural resources”. It maintains that the Porter Commission con-
firmed that the Ugandan Government’s policy was to forbid its officers
and soldiers from engaging in any business or commercial activities in the
DRC. However, in cases where the Porter Commission found that there
was evidence to support allegations that individual soldiers engaged in
commercial activities and looting “acting in a purely private capacity for
their personal enrichment”, the Government of Uganda accepted the
Commission’s recommendations to initiate criminal investigations against
the alleged offenders.

235. Uganda recognizes that, as found by the Porter Commission,
there were instances of illegal commercial activities or looting committed
by certain members of the Ugandan military forces acting in their private
capacity and in violation of orders and instructions given to them “by the
highest State authorities”. However, Uganda maintains that these indi-
vidual acts cannot be characterized as “internationally wrongful acts” of
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Uganda. For Uganda, violations by Ugandan nationals of the internal
law of Uganda or of certain Congolese rules and practices in the territo-
ries where rebels exercised de facto administrative authority, referred to
by the Porter Commission, do not necessarily constitute an internation-
ally wrongful act, “for it is well known that the originating act giving rise
to international responsibility is not an act characterized as ‘illegal’ by
the domestic law of the State but an ‘internationally wrongful act’
imputable to a State”.

236. Finally, Uganda asserts that the DRC neither specified precisely
the wrongful acts for which it seeks to hold Uganda internationally
responsible nor did it demonstrate that “it suffered direct injury as a
result of acts which it seeks to impute to Uganda”. In this regard Uganda
refers to the Porter Commission, which, according to Uganda, concluded
that “the overwhelming majority, if not all, of the allegations concerning
the exploitation of the DRC’s forest and agricultural resources by Uganda
or by Ugandan soldiers”, were not proven; that several allegations of
looting were also unfounded; and that Uganda “had at no time intended
to exploit the natural resources of the DRC or to use those resources to
‘finance the war’ and that it did not do so”.

* *

FINDINGS OF THE COURT CONCERNING ACTS OF ILLEGAL EXPLOITATION OF

NATURAL RESOURCES

237. The Court observes that in order to substantiate its allegations
the DRC refers to the United Nations Panel reports and to the Porter
Commission Report. The Court has already expressed its view with
regard to the evidentiary value of the Porter Commission materials in
general (see paragraph 61 above) and considers that both the Porter
Commission Report, as well as the United Nations Panel reports, to the
extent that they have later proved to be probative, furnish sufficient and
convincing evidence for it to determine whether or not Uganda engaged
in acts of looting, plundering and illegal exploitation of the DRC’s natu-
ral resources. Taking this into account, in order to rule on the third sub-
mission of the DRC, the Court will draw its conclusions on the basis of
the evidence it finds reliable.

In reaching its decision on the DRC’s claim, it is not necessary for the
Court to make findings of fact with regard to each individual incident
alleged.

238. According to the Porter Commission Report, the written message
sent by General Kazini in response to the radio message broadcast by the
Ugandan President in December 1998 demonstrated that the General
was aware of problems of conduct of some UPDF officers, that he did
not take any “real action until the matter became public” and that he did
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not inform the President. The Commission further states that it follows
from General Kazini’s message that he, in point of fact, admitted that the
allegation that “some top officers in the UPDF were planning from the
beginning to do business in Congo was generally true”; “that Comman-
ders in business partnership with Ugandans were trading in the DRC,
about which General Kazini took no action”; and that Ugandan “mili-
tary aircraft were carrying Congolese businessmen into Entebbe, and
carrying items which they bought in Kampala back to the Congo”. The
Commission noted that, while certain orders directed against the use of
military aircraft by businessmen were made by General Kazini, that prac-
tice nonetheless continued. The Commission also referred to a radio mes-
sage of General Kazini in which he said that “officers in the Colonel
Peter Kerim sector, Bunia and based at Kisangani Airport were engaging
in business contrary to the presidential radio message”. The Commission
further stated that General Kazini was aware that officers and men of the
UPDF were involved in gold mining and trade, smuggling and looting of
civilians.

239. The Commission noted that General Kazini’s radio messages in
response to the reports about misconduct of the UPDF did not intend, in
point of fact, to control this misconduct. It stated as follows:

“There is no doubt that his purpose in producing these messages
was to try to show that he was taking action in respect of these
problems . . . There appears to have been little or no action taken as
a result of these messages . . . all this correspondence was intended
by General Kazini to cover himself, rather than to prompt action.
There also appears to be litle or no follow up to the orders given.”

240. The Commission found that General Kazini was “an active sup-
porter in the Democratic Republic of the Congo of Victoria, an organiza-
tion engaged in smuggling diamonds through Uganda: and it is difficult
to believe that he was not profiting for himself from the operation”. The
Commission explained that the company referred to as “Victoria” in its
Report dealt “in diamonds, gold and coffee which it purchased from
Isiro, Bunia, Bumba, Bondo, Buta and Kisangani” and that it paid taxes
to the MLC.

241. The Commission further recognized that there had been exploita-
tion of the natural resources of the DRC since 1998, and indeed from
before that. This exploitation had been carried out, inter alia, by senior
army officers working on their own and through contacts inside the
DRC; by individual soldiers taking advantage of their postings ; by cross-
border trade and by private individuals living within Uganda. There were
instances of looting, “about which General Kazini clearly knew as he sent
a radio message about it. This Commission is unable to exclude the pos-
sibility that individual soldiers of the UPDF were involved, or that they
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were supported by senior officers.” The Commission’s investigations
“reveal that there is no doubt that both RCD and UPDF soldiers were
imposing a gold tax, and that it is very likely that UPDF soldiers were
involved in at least one mining accident”.

242. Having examined the case file, the Court finds that it does not
have at its disposal credible evidence to prove that there was a govern-
mental policy of Uganda directed at the exploitation of natural resources
of the DRC or that Uganda’s military intervention was carried out in
order to obtain access to Congolese resources. At the same time, the
Court considers that it has ample credible and persuasive evidence to
conclude that officers and soldiers of the UPDF, including the most high-
ranking officers, were involved in the looting, plundering and exploita-
tion of the DRC’s natural resources and that the military authorities did
not take any measures to put an end to these acts. (Such acts are referred
to in a number of paragraphs in the Porter Commission Report, in
particular, paragraphs 13.1. “UPDF Officers conducting business”,
13.2. “Gold Mining”, 13.4. “Looting”, 13.5. “Smuggling”, 14.4. “Alle-
gations against top UPDF Officers”, 14.5. “Allegations against General
Kazini”, 15.7. “Organised Looting”, 20.3. “General James Kazini” and
21.3.4. “The Diamond Link: General Kazini”.)

243. As the Court has already noted (see paragraph 213 above),
Uganda is responsible both for the conduct of the UPDF as a whole and
for the conduct of individual soldiers and officers of the UPDF in the
DRC. The Court further recalls (see paragraph 214 above) that it is also
irrelevant for the purposes of attributing their conduct to Uganda whether
UPDF officers and soldiers acted contrary to instructions given or
exceeded their authority. Thus the Court must now examine whether acts
of looting, plundering and exploitation of the DRC’s natural resources
by officers and soldiers of the UPDF and the failure of the Ugandan
authorities to take adequate measures to ensure that such acts were not
committed constitute a breach of Uganda’s international obligations.

244. The Court finds that it cannot uphold the contention of the DRC
that Uganda violated the principle of the DRC’s sovereignty over its
natural resources (see paragraph 226 above). The Court recalls that the
principle of permanent sovereignty over natural resources is expressed
in General Assembly resolution 1803 (XVII) of 14 December 1962 and
further elaborated in the Declaration on the Establishment of a New
International Economic Order (General Assembly resolution 3201 (S.VI)
of 1 May 1974) and the Charter of Economic Rights and Duties of States
(General Assembly resolution 3281 (XXIX) of 12 December 1974). While
recognizing the importance of this principle, which is a principle of cus-
tomary international law, the Court notes that there is nothing in these
General Assembly resolutions which suggests that they are applicable to
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the specific situation of looting, pillage and exploitation of certain natu-
ral resources by members of the army of a State militarily intervening in
another State, which is the subject-matter of the DRC’s third submission.
The Court does not believe that this principle is applicable to this type of
situation.

245. As the Court has already stated (see paragraph 180 above), the
acts and omissions of members of Uganda’s military forces in the DRC
engage Uganda’s international responsibility in all circumstances, whether
it was an occupying Power in particular regions or not. Thus, whenever
members of the UPDF were involved in the looting, plundering and
exploitation of natural resources in the territory of the DRC, they acted
in violation of the jus in bello, which prohibits the commission of such
acts by a foreign army in the territory where it is present. The Court
notes in this regard that both Article 47 of the Hague Regulations of
1907 and Article 33 of the Fourth Geneva Convention of 1949 prohibit
pillage.

The Court further observes that both the DRC and Uganda are parties
to the African Charter on Human and Peoples’ Rights of 27 June 1981,
which in paragraph 2 of Article 21, states that “[i]n case of spoliation
the dispossessed people shall have the right to the lawful recovery of its
property as well as to an adequate compensation”.

246. The Court finds that there is sufficient evidence to support the
DRC’s claim that Uganda violated its duty of vigilance by not taking
adequate measures to ensure that its military forces did not engage in the
looting, plundering and exploitation of the DRC’s natural resources. As
already noted, it is apparent that, despite instructions from the Ugandan
President to ensure that such misconduct by UPDF troops cease, and
despite assurances from General Kazini that he would take matters in
hand, no action was taken by General Kazini and no verification was
made by the Ugandan Government that orders were being followed up
(see paragraphs 238-239 above). In particular the Court observes that the
Porter Commission stated in its Report that

“[t]he picture that emerges is that of a deliberate and persistent
indiscipline by commanders in the field, tolerated, even encouraged
and covered by General Kazini, as shown by the incompetence or
total lack of inquiry and failure to deal effectively with breaches of
discipline at senior levels”.

(Also of relevance in the Porter Commission Report are paragraphs 13.1
“UPDF Officers conducting business”, 13.5 “Smuggling” and 14.5 “Alle-
gations against General Kazini”). It follows that by this failure to act
Uganda violated its international obligations, thereby incurring its inter-
national responsibility. In any event, whatever measures had been taken
by its authorities, Uganda’s responsibility was nonetheless engaged by
the fact that the unlawful acts had been committed by members of its
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armed forces (see paragraph 214 above).

247. As for the claim that Uganda also failed to prevent the looting,
plundering and illegal exploitation of the DRC’s natural resources by
rebel groups, the Court has already found that the latter were not under
the control of Uganda (see paragraph 160 above). Thus, with regard to
the illegal activities of such groups outside of Ituri, it cannot conclude
that Uganda was in breach of its duty of vigilance.

248. The Court further observes that the fact that Uganda was the
occupying Power in Ituri district (see paragraph 178 above) extends
Uganda’s obligation to take appropriate measures to prevent the looting,
plundering and exploitation of natural resources in the occupied territory
to cover private persons in this district and not only members of Ugan-
dan military forces. It is apparent from various findings of the Porter
Commission that rather than preventing the illegal traffic in natural
resources, including diamonds, high-ranking members of the UPDF facili-
tated such activities by commercial entities. In this regard, the Report of
the Commission mentions a company referred to as “Victoria” (see para-
graph 240 above), which operated, inter alia, in Bunia. In particular the
Report indicates that “General Kazini gave specific instructions to UPDF
Commanders in Isiro, Bunia, Beni, Bumba, Bondo and Buta to allow
the Company to do business uninterrupted in the areas under their
command”. (Also of relevance in the Report of the Commission are
paragraphs 18.5.1 “Victoria Group”, 20.3 “General James Kazini” and
21.3 “The Diamond Link”.)

249. Thus the Court finds that it has been proven that Uganda has
not complied with its obligations as an occupying Power in Ituri district.
The Court would add that Uganda’s argument that any exploitation
of natural resources in the DRC was carried out for the benefit of
the local population, as permitted under humanitarian law, is not
supported by any reliable evidence.

250. The Court concludes that it is in possession of sufficient credible
evidence to find that Uganda is internationally responsible for acts of
looting, plundering and exploitation of the DRC’s natural resources
committed by members of the UPDF in the territory of the DRC, for
violating its obligation of vigilance in regard to these acts and for failing
to comply with its obligations under Article 43 of the Hague Regulations
of 1907 as an occupying Power in Ituri in respect of all acts of looting,
plundering and exploitation of natural resources in the occupied terri-
tory.

* * *
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LEGAL CONSEQUENCES OF VIOLATIONS OF INTERNATIONAL OBLIGATIONS BY

UGANDA

251. The Court, having established that Uganda committed interna-
tionally wrongful acts entailing its international responsibility (see para-
graphs 165, 220 and 250 above), turns now to the determination of the
legal consequences which such responsibility involves.

252. In its fourth submission the DRC requests the Court to adjudge
and declare :

“4. (a) . . . . . . . . . . . . . . . . . . . . . . . . ;
(b) that the Republic of Uganda shall cease forthwith all continu-

ing internationally wrongful acts, and in particular its support
for irregular forces operating in the DRC and its exploitation
of Congolese wealth and natural resources ;

(c) that the Republic of Uganda shall provide specific guarantees
and assurances that it will not repeat the wrongful acts com-
plained of ;

(d) that the Republic of Uganda is under an obligation to the
Democratic Republic of the Congo to make reparation for all
injury caused to the latter by the violation of the obligations
imposed by international law and set out in submissions 1, 2
and 3 above;

(e) that the nature, form and amount of the reparation shall be
determined by the Court, failing agreement thereon between
the Parties, and that the Court shall reserve the subsequent pro-
cedure for that purpose.”

253. The DRC claims that, as the first legal consequence of the estab-
lishment of Uganda’s international responsibility, the latter is under an
obligation to cease forthwith all continuing internationally wrongful acts.
According to the DRC’s Memorial, this obligation of cessation covers, in
particular, the occupation of Congolese territory, the support for irregu-
lar forces operating in the DRC, the unlawful detention of Congolese
nationals and the exploitation of Congolese wealth and natural resources.
In its Reply the DRC refers to the occupation of Congolese territory, the
support for irregular forces operating in the DRC and the exploitation of
Congolese wealth and natural resources. In its final submission presented
at the end of the oral proceedings, the DRC, in view of the withdrawal of
Ugandan troops from the territory of the DRC, asks that Uganda cease
from providing support for irregular forces operating in the DRC and
cease from exploiting Congolese wealth and natural resources.

*

254. In answer to the question by Judge Vereshchetin (see para-
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graph 22 above), the DRC explained that, while its claims relating to the
occupation of the territory of the DRC covered the period from 6 August
1998 to 2 June 2003, other claims including those of new military actions,
new acts of support to irregular forces, as well as continuing illegal
exploitation of natural resources, covered the period from 2 August 1998
until the end of the oral proceedings. The Court notes, however, that it
has not been presented with evidence to support allegations with regard
to the period after 2 June 2003.

In particular, the Court observes that there is no evidence in the case
file which can corroborate the DRC’s allegation that at present Uganda
supports irregular forces operating in the DRC and continues to be
involved in the exploitation of Congolese natural resources. Thus, the
Court does not find it established that Uganda, following the withdrawal
of its troops from the territory of the DRC in June 2003, continues to
commit the internationally wrongful acts specified by the DRC. The
Court thus concludes that the DRC’s request that Uganda be called upon
to cease the acts referred to in its submission 4 (b) cannot be upheld.

* *

255. The DRC further requests the Court to rule that Uganda provide
specific guarantees and assurances of non-repetition of the wrongful acts
complained of. The DRC claims that this request is justified by “the
threats which accompanied the troop withdrawal in May 2003”. In this
regard it alleges that in April 2003 Mr. James Wapakhabulo, the then
Minister for Foreign Affairs of Uganda, made a statement “according to
which ‘the withdrawal of our troops from the Democratic Republic of
the Congo does not mean that we will not return there to defend our
security !’”. As to the form of the guarantees and assurances of non-
repetition, the DRC, referring to existing international practice, requests
from Uganda “a solemn declaration that it will in future refrain from
pursuing a policy that violates the sovereignty of the Democratic
Republic of the Congo and the rights of its population”; in addition,
it “demands that specific instructions to that effect be given by the
Ugandan authorities to their agents”.

*

256. In this respect the Court has taken judicial notice of the Tripartite
Agreement on Regional Security in the Great Lakes, signed on 26 Octo-
ber 2004 by the DRC, Rwanda and Uganda. In the Preamble of this
Agreement the Parties emphasize “the need to ensure that the principles
of good neighbourliness, respect for the sovereignty, territorial integrity,
and non-interference in the internal affairs of sovereign states are
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respected, particularly in the region”. Article I indicates that one of the
objectives of the Agreement is to “[e]nsure respect for the sovereignty and
territorial integrity of the countries in the region and cessation of any
support for armed groups or militias, in accordance with relevant reso-
lutions of the United Nations and other rules of international law”.
Finally, in paragraph 1 of Article II, “[t]he Parties reiterate their commit-
ment to fulfil their obligations and undertakings under existing agree-
ments and the relevant resolutions of the United Nations Security Coun-
cil”. The Parties further agreed to establish a Tripartite Joint Commission,
which, inter alia, “shall implement the terms of this Agreement and
ensure that the objectives of this Agreement are being met”.

257. The Court considers that, if a State assumes an obligation in an
international agreement to respect the sovereignty and territorial integ-
rity of the other States parties to that agreement (an obligation which
exists also under general international law) and a commitment to co-
operate with them in order to fulfil such obligation, this expresses a clear
legally binding undertaking that it will not repeat any wrongful acts. In
the Court’s view, the commitments assumed by Uganda under the Tri-
partite Agreement must be regarded as meeting the DRC’s request for
specific guarantees and assurances of non-repetition. The Court expects
and demands that the Parties will respect and adhere to their obligations
under that Agreement and under general international law.

* *

258. The DRC also asks the Court to adjudge and declare that Uganda
is under an obligation to make reparation to the DRC for all injury
caused by the violation by Uganda of its obligations under international
law. The DRC contends that the internationally wrongful acts attri-
butable to Uganda which engaged the latter’s international responsi-
bility, namely “years of invasion, occupation, fundamental human rights
violations and plundering of natural resources”, caused “massive war
damage” and therefore entail an obligation to make reparation. The DRC
acknowledges that “for the purposes of determining the extent of repara-
tion it must specify the nature of the injury and establish the causal link
with the initial wrongful act”. However, at this stage of the proceedings
the DRC requests a general declaration by the Court establishing the
principle that reparation is due, with the determination of the exact
amount of the damages and the nature, form and amount of the repara-
tion, failing agreement between the Parties, being deferred until a later
stage in the proceedings. The DRC points out that such a procedure is
“in accordance with existing international jurisprudence” and refers, in
particular, to the Court’s Judgment on the merits in the case concerning
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Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America).

*

259. The Court observes that it is well established in general interna-
tional law that a State which bears responsibility for an internationally
wrongful act is under an obligation to make full reparation for the injury
caused by that act (see Factory at Chorzów, Jurisdiction, 1927, P.C.I.J.,
Series A, No. 9, p. 21; Gabčíkovo-Nagymaros Project (Hungary/Slova-
kia), Judgment, I.C.J. Reports 1997, p. 81, para. 152; Avena and Other
Mexican Nationals (Mexico v. United States of America), Judgment,
I.C.J. Reports 2004, p. 59, para. 119). Upon examination of the case file,
given the character of the internationally wrongful acts for which Uganda
has been found responsible (illegal use of force, violation of sovereignty
and territorial integrity, military intervention, occupation of Ituri, viola-
tions of international human rights law and of international humani-
tarian law, looting, plunder and exploitation of the DRC’s natural
resources), the Court considers that those acts resulted in injury to the
DRC and to persons on its territory. Having satisfied itself that this
injury was caused to the DRC by Uganda, the Court finds that Uganda
has an obligation to make reparation accordingly.

260. The Court further considers appropriate the request of the DRC
for the nature, form and amount of the reparation due to it to be deter-
mined by the Court, failing agreement between the Parties, in a subse-
quent phase of the proceedings. The DRC would thus be given the
opportunity to demonstrate and prove the exact injury that was suffered
as a result of specific actions of Uganda constituting internationally
wrongful acts for which it is responsible. It goes without saying, however,
as the Court has had the opportunity to state in the past, “that in the
phase of the proceedings devoted to reparation, neither Party may call in
question such findings in the present Judgment as have become res judi-
cata” (Military and Paramilitary Activities in and against Nicaragua
(Nicaragua v. United States of America), Merits, Judgment, I.C.J.
Reports 1986, p. 143, para. 284).

261. The Court also notes that the DRC has stated its intention to
seek initially to resolve the issue of reparation by way of direct negotia-
tions with Uganda and to submit the question to the Court only “failing
agreement thereon between the parties”. It is not for the Court to deter-
mine the final result of these negotiations to be conducted by the Parties.
In such negotiations, the Parties should seek in good faith an agreed solu-
tion based on the findings of the present Judgment.

* * *
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COMPLIANCE WITH THE COURT’S ORDER ON PROVISIONAL MEASURES

262. In its fifth submission the DRC requests the Court to adjudge
and declare

“5. That the Republic of Uganda has violated the Order of the
Court on provisional measures of 1 July 2000, in that it has
failed to comply with the following provisional measures :

“(1) both Parties must, forthwith, prevent and refrain from any
action, and in particular any armed action, which might
prejudice the rights of the other Party in respect of what-
ever judgment the Court may render in the case, or which
might aggravate or extend the dispute before the Court or
make it more difficult to resolve ;

(2) both Parties must, forthwith, take all measures necessary
to comply with all of their obligations under international
law, in particular those under the United Nations Charter
and the Charter of the Organization of African Unity, and
with United Nations Security Council resolution 1304
(2000) of 16 June 2000;

(3) both Parties must, forthwith, take all measures necessary
to ensure full respect within the zone of conflict for funda-
mental human rights and for the applicable provisions of
humanitarian law’.”

263. The Court observes that its “orders on provisional measures
under Article 41 [of the Statute] have binding effect” (LaGrand (Ger-
many v. United States of America), Judgment, I.C.J. Reports 2001,
p. 506, para. 109). The Court recalls that the purpose of provisional
measures is to protect the rights of either party, pending the determina-
tion of the merits of the case. The Court’s Order of 1 July 2000 on pro-
visional measures created legal obligations which both Parties were
required to comply with.

264. With regard to the question whether Uganda has complied with
the obligations incumbent upon it as a result of the Order of 1 July 2000,
the Court observes that the Order indicated three provisional measures,
as referred to in the DRC’s fifth submission. The Court notes that the
DRC put forward no specific evidence demonstrating that after July 2000
Uganda committed acts in violation of each of the three provisional
measures indicated by the Court. The Court however observes that in the
present Judgment it has found that Uganda is responsible for acts in vio-
lation of international human rights law and international humanitarian
law carried out by its military forces in the territory of the DRC (see para-
graph 220 above). The evidence shows that such violations were com-

258 ARMED ACTIVITIES (JUDGMENT)

94

HP EXHIBIT 347

3067



mitted throughout the period when Ugandan troops were present in the
DRC, including the period from 1 July 2000 until practically their final
withdrawal on 2 June 2003 (see paragraphs 206-211 above). The Court
thus concludes that Uganda did not comply with the Court’s Order on
provisional measures of 1 July 2000.

265. The Court further notes that the provisional measures indicated
in the Order of 1 July 2000 were addressed to both Parties. The Court’s
finding in paragraph 264 is without prejudice to the question as to
whether the DRC did not also fail to comply with the provisional
measures indicated by the Court.

* * *

COUNTER-CLAIMS : ADMISSIBILITY OF OBJECTIONS

266. It is recalled that, in its Counter-Memorial, Uganda submitted
three counter-claims (see paragraph 5 above). Uganda’s counter-claims
were presented in Chapter XVIII of the Counter-Memorial. Uganda’s
first counter-claim related to acts of aggression allegedly committed by
the DRC against Uganda. Uganda contended that the DRC had acted
in violation of the principle of the non-use of force incorporated in
Article 2, paragraph 4, of the United Nations Charter and found in custom-
ary international law, and of the principle of non-intervention in matters
within the domestic jurisdiction of States. Uganda’s second counter-claim
related to attacks on Ugandan diplomatic premises and personnel in Kin-
shasa, and on Ugandan nationals, for which the DRC is alleged to be
responsible. Uganda contended that the acts of the DRC amounted to an
illegal use of force, and were in breach of certain rules of conventional or
customary international law relating to the protection of persons and
property. Uganda’s third counter-claim related to alleged violations by
the DRC of specific provisions of the Lusaka Agreement. Uganda also
requested that the Court reserve the issue of reparation in relation to the
counter-claims for a subsequent stage of the proceedings (see Armed
Activities on the Territory of the Congo (Democratic Republic of the
Congo v. Uganda), Counter-Claims, Order of 29 November 2001, I.C.J.
Reports 2001, p. 664, para. 4).

267. By an Order of 29 November 2001 the Court found, with regard
to the first and second counter-claims, that the Parties’ respective claims
in both cases related to facts of the same nature and formed part of the
same factual complex, and that the Parties were moreover pursuing the
same legal aims. The Court accordingly concluded that these two
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counter-claims were admissible as such (I.C.J. Reports 2001, pp. 678-682,
paras. 38-41, 45 and 51). By contrast, the Court found that Uganda’s
third counter-claim was inadmissible as such, since it was not directly
connected with the subject-matter of the DRC’s claims (ibid., pp. 680-
682, paras. 42-43, 45 and 51).

* *

268. The DRC maintains that the joinder of Uganda’s first and second
counter-claims to the proceedings does not imply that preliminary objec-
tions cannot be raised against them. The DRC contends that it is there-
fore entitled to raise objections to the admissibility of the counter-claims
at this stage of the proceedings. Furthermore, the DRC states that it had
“clearly indicated in its written observations on Uganda’s counter-claims,
in June 2001, that is to say prior to the Order made by the Court
in November 2001, that it reserved the right to submit preliminary objec-
tions in its Reply” (emphasis in the original). As it was unable to comply
literally with Article 79, which does not expressly contemplate the sub-
mission of preliminary objections in respect of counter-claims, the DRC
states that it applied the principle of that provision, mutatis mutandis, to
the situation with which it was confronted, i.e. it submitted the objections
in the first written pleading following both the submission of counter-
claims by Uganda in its Counter-Memorial and the Order whereby the
Court ruled on the admissibility of those claims as counter-claims.
According to the DRC, the Court only ruled in its Order of 29 November
2001 “on the admissibility of this claim as a counter-claim, without pre-
judging any other question which might arise with respect to it” (empha-
sis in the original). The DRC further argues that the Court’s decision is
limited to the context of Article 80 of its Rules, and in no way “consti-
tutes a ruling on the admissibility of the counter-claims as new claims
joined to the proceedings”.

*

269. Uganda asserts that the DRC is no longer entitled at this stage of
the proceedings to plead the inadmissibility of the counter-claims, since
the Court’s Order of 29 November 2001 is a definitive determination on
counter-claims under Article 80 of the Rules of Court and precludes any
discussion on the admissibility of the counter-claims themselves. Uganda
further contends that the DRC never submitted its preliminary objections
in the form or within the time-limit prescribed by Article 79 of the Rules
of Court.

*
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270. In its consideration of the counter-claims submitted by Uganda,
the Court must first address the question whether the DRC is entitled to
challenge at this stage of the proceedings the admissibility of the counter-
claims.

271. The Court notes that in the Oil Platforms case it was called upon
to resolve the same issue now raised by Uganda. In that case, the Court
concluded that Iran was entitled to challenge the admissibility of the
United States counter-claim in general, even though the counter-claim
had previously been found admissible under Article 80 of the Rules (Oil
Platforms (Islamic Republic of Iran v. United States of America), Judg-
ment, I.C.J. Reports 2003, p. 210, para. 105). Discussing its prior Order,
the Court declared:

“When in that Order the Court ruled on the ‘admissibility’ of the
counter-claim, the task of the Court at that stage was only to verify
whether or not the requirements laid down by Article 80 of the Rules
of Court were satisfied, namely, that there was a direct connection
of the counter-claim with the subject-matter of the [principal]
claims . . .” (Ibid.)

272. There is nothing in the facts of the present case that compels a
different conclusion. On the contrary, the language of the Court’s Order
of 29 November 2001 clearly calls for the same outcome as the Court
reached in the Oil Platforms case. After finding the first and second
counter-claim admissible under the Article 80 connection test, the Court
emphasized in its Order of 29 November 2001 that “a decision given on
the admissibility of a counter-claim taking account of the requirements of
Article 80 of the Rules of Court in no way prejudges any question with
which the Court would have to deal during the remainder of the proceed-
ings” (Armed Activities on the Territory of the Congo (Democratic Repub-
lic of the Congo v. Uganda), Counter-Claims, Order of 29 November
2001, I.C.J. Reports 2001, p. 681, para. 46).

273. The enquiry under Article 80 as to admissibility is only in regard
to the question whether a counter-claim is directly connected with the
subject-matter of the principal claim; it is not an over-arching test of
admissibility. Thus the Court, in its Order of 29 November 2001, intended
only to settle the question of a “direct connection” within the meaning of
Article 80. At that point in time it had before it only an objection to
admissibility founded on the absence of such a connection.

274. With regard to Uganda’s contention that the preliminary objec-
tions of the DRC are inadmissible because they failed to conform to
Article 79 of the Rules of Court, the Court would observe that Article 79
concerns the case of an “objection by the respondent to the jurisdiction
of the Court or to the admissibility of the application, or other objection
the decision upon which is requested before any further proceedings on
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the merits”. It is inapplicable to the case of an objection to counter-
claims which have been joined to the original proceedings. The Court
notes that nonetheless, the DRC raised objections to the counter-claims
in its Reply, i.e., the first pleading following the submission of Uganda’s
Counter-Memorial containing its counter-claims.

275. In light of the findings above, the Court concludes that the DRC
is still entitled, at this stage of the proceedings, to challenge the admissi-
bility of Uganda’s counter-claims.

* *

FIRST COUNTER-CLAIM

276. In its first counter-claim, Uganda contends that, since 1994, it has
been the victim of military operations and other destabilizing activities
carried out by hostile armed groups based in the DRC (which between
1971 and 1997 was called Zaire) and either supported or tolerated by suc-
cessive Congolese governments. Uganda asserts that elements of these
anti-Ugandan armed groups were supported by the Sudan and fought in
co-operation with the Sudanese and Congolese armed forces. Uganda
further claims that the DRC cultivated its military alliance with the
Government of the Sudan, pursuant to which the Sudanese army occu-
pied airfields in north-eastern Congo for the purpose of delivering arms,
supplies and troops to the anti-Ugandan rebels.

277. Uganda maintains that actions taken in support of the anti-
Ugandan insurgents on the part of the Congolese authorities constitute a
violation of the general rule forbidding the use of armed force in inter-
national relations, as well as a violation of the principle of non-interven-
tion in the internal affairs of a State. Uganda recalls in particular that

“[i]n the Corfu Channel case, the International Court of Justice
pointed out that ‘every State’s obligation not to allow knowingly its
territory to be used for acts contrary to the rights of other States’ is
a ‘general and well-recognized principle’ (I.C.J. Reports 1949,
pp. 22-23)”.

In Uganda’s view, from this principle there flows not only a duty to
refrain from providing any support to groups carrying out subversive or
terrorist activities against another State, but also a duty of vigilance to
ensure that such activities are not tolerated. In the present case, Uganda
contends that “the DRC not only tolerated the anti-Ugandan rebels,
but also supported them very effectively in various ways, before simply
incorporating some of them into its armed forces”.
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278. In the context of the DRC’s alleged involvement in supporting
anti-Ugandan irregular forces from May 1997 to August 1998, Uganda
contends that it is not necessary to prove the involvement of the DRC in
each attack; it suffices to prove that “President Kabila and his govern-
ment were co-ordinating closely with the anti-Ugandan rebels prior
to August 1998”.

279. According to Uganda, the DRC’s support for anti-Ugandan
armed irregular forces cannot be justified as a form of self-defence in
response to the alleged armed aggression by Uganda, since the DRC’s
military alliances with the rebel groups and the Sudan and their activities
preceded Uganda’s decision of 11 September 1998 to send its troops into
the DRC (see paragraphs 37, 39 and 121 above).

*

280. In rebutting Uganda’s first counter-claim, the DRC divides it into
three periods of time, corresponding to distinct factual and legal situa-
tions : (a) the period prior to President Laurent-Désiré Kabila coming to
power; (b) the period starting from the accession to power of President
Kabila until 2 August 1998, the date on which Uganda’s military attack
was launched; and (c) the period subsequent to 2 August 1998. It sub-
mits that, in so far as the alleged claim that the DRC was involved in
armed attacks against Uganda covers the first period, it is inadmissible
and, in the alternative, groundless. It further asserts that the claim has no
basis in fact for the second period and that it is not founded in fact or in
law regarding the third period.

281. With regard to the first period, before President Kabila came to
power in May 1997, the DRC contends that the Ugandan counter-claim
is inadmissible on the basis that Uganda renounced its right to invoke the
international responsibility of the DRC (Zaire at the time) in respect of
acts dating back to that period. In particular, the DRC contends that
“Uganda never expressly imputed international responsibility to Zaire”
and did not “express any intention of formally invoking such responsi-
bility”. The DRC further states that the close collaboration between the
two States after President Kabila came to power, including in the area of
security, justifiably led the Congolese authorities to believe that “Uganda
had no intention of resurrecting certain allegations from the period con-
cerned and of seeking to engage the Congo’s international responsibility
on that basis”.

282. In the alternative, the DRC claims that the first Ugandan
counter-claim in respect of this period is devoid of foundation, since the
documents presented in support of Uganda’s contention, “emanating
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unilaterally from Uganda, fail to meet the judicial standard of proof”
and that Uganda has made no efforts to provide further proof.

283. In any event, the DRC denies having breached any duty of vigi-
lance, during the period when Marshal Mobutu was in power, by having
failed to prevent Ugandan rebel groups from using its territory to launch
attacks in Uganda. The DRC also denies having provided political and
military support to those groups during the period concerned.

284. Regarding the second period, from May 1997 to early August
1998, the DRC reiterates that it has always denied having provided mili-
tary support for Ugandan rebel groups or having participated in their
military operations. According to the DRC, Uganda has failed to
demonstrate not only that the rebel groups were its de facto agents, but
also that the DRC had planned, prepared or participated in any attack or
that the DRC had provided support to Ugandan irregular forces.

285. The DRC further contends that no evidence has been adduced to
support the claim that, in early August 1998, the DRC entered into a
military alliance with the Sudan. In the view of the DRC, Uganda has
failed to provide proof either of the alleged meeting which was said to
have taken place between the President of the DRC and the President of
the Sudan in May 1998, or of the alleged agreement concluded between
the DRC and the Sudan that same month and designed to destabilize
Uganda.

286. With regard to the third period, the DRC maintains that the
documents presented by Uganda, which were prepared by the Ugandan
authorities themselves, are not sufficient to establish that the DRC was
involved in any attacks against Uganda after the beginning of August
1998. Likewise, the DRC states that the allegations of general support by
the DRC for the anti-Ugandan rebels cannot be substantiated by the
documents submitted by Uganda.

287. The DRC argues in the alternative that, in any event, from a legal
perspective it was in a position of self-defence from that date onwards ;
and that, in view of the involvement of the UPDF in the airborne opera-
tion at Kitona on 4 August 1998, the DRC would have been entitled to
use force to repel the aggression against it, as well as to seek support
from other States.

*
288. In response to the foregoing arguments of the DRC as set out in

paragraphs 280 to 281 above, Uganda states the following.

289. It disagrees that the first counter-claim should be divided into
three historical periods, namely, from 1994 to 1997 (under Mobutu’s
presidency), from May 1997 to 2 August 1998, and the period beginning
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on 2 August 1998. Uganda argues that in its Order of 29 November 2001
the Court found that “Uganda’s counter-claim satisfied the direct con-
nection requirement laid down by Article 80 of the Rules of Court and
did so for the entire period since 1994”. In Uganda’s view, this shows
that the Court “refuses to accept the DRC’s argument that three periods
should be distinguished in the history of recent relations between the
Congo and Uganda”. Uganda further asserts that by attempting to
“slice” a continuing wrongful act into separate periods the DRC is seek-
ing to “limit Uganda’s counter-claim”. Uganda maintains that Zaire and
the DRC “are not distinct entities” and that “by virtue of the State con-
tinuity principle, it is precisely the same legal person” which is respon-
sible for the acts complained of in the first counter-claim.

290. With reference to the objection raised by the DRC that Uganda is
precluded from filing a claim in relation to alleged violations of its terri-
torial sovereignty on the grounds that it renounced its right to do so,
Uganda argues that the conditions required in international law for the
waiver of an international claim to be recognized are not satisfied in the
present case. In terms of fact, Uganda asserts that, during the Mobutu
years, it repeatedly protested against Zaire’s passive and active support of
anti-Ugandan forces directly to Zaire and to the United Nations. Uganda
also repeatedly informed the United Nations of Zaire’s joint efforts
with the Sudan to destabilize Uganda. Uganda further argues that its
co-operation with Laurent-Désiré Kabila’s AFDL movement, aimed at
improving security along the common border area, did not amount to
a waiver of any earlier claims against Zaire. In terms of law, Uganda
asserts that in any event the absence of protest does not validate illegal
acts and that any failure to address complaints to the Security Council
should not be regarded as a cause of inadmissibility. Uganda concludes
that the DRC’s objections to its first counter-claim should therefore be
dismissed.

*

291. The Court has taken note that Uganda disagrees with the division
of the first counter-claim of Uganda into three periods as argued by the
DRC. The Court recalls that, in paragraph 39 of its Order on Counter-
Claims of 29 November 2001, it considered that “the first counter-claim
submitted by Uganda is . . . directly connected, in regard to the entire
period covered, with the subject-matter of the Congo’s claims”. The
DRC does not contest this finding, but rather argues that the first
counter-claim is partially inadmissible and not founded as to the merits.
The Court observes that its Order of 29 November 2001 does not deal
with questions of admissibility outside the scope of Article 80 of the

265 ARMED ACTIVITIES (JUDGMENT)

101

HP EXHIBIT 347

3074



Rules, nor does it deal with the merits of the first counter-claim. Neither
does the Order prejudge any question as to the possibility of dividing
this counter-claim according to specific periods of time. The Court is
not therefore precluded, if it is justified by the circumstances of the case,
from considering the first counter-claim following specific time periods.
In the present case, in view of the fact that the historical periods identi-
fied by the DRC indeed differ in their factual context and are clearly
distinguishable, the Court does not see any obstacle to examining
Uganda’s first counter-claim following these three periods of time and
for practical purposes deems it useful to do so.

292. The Court now turns to the question of admissibility of the part
of the first counter-claim of Uganda relating to the period prior to May
1997. The Court observes that the DRC has not presented any evidence
showing an express renunciation by Uganda of its right to bring a
counter-claim in relation to facts dating back to the Mobutu régime.
Rather, it argues that Uganda’s subsequent conduct amounted to an
implied waiver of whatever claims it might have had against the DRC
as a result of the actions or inaction of the Mobutu régime.

293. The Court observes that waivers or renunciations of claims or
rights must either be express or unequivocally implied from the conduct
of the State alleged to have waived or renounced its right. In the case
concerning Certain Phosphate Lands in Nauru (Nauru v. Australia), the
Court rejected a similar argument of waiver put forth by Australia, which
argued that Nauru had renounced certain of its claims; noting the
absence of any express waiver, the Court furthermore considered that a
waiver of those claims could not be implied on the basis of the conduct of
Nauru (Preliminary Objections, Judgment, I.C.J. Reports 1992, pp. 247-
250, paras. 12-21). Similarly, the International Law Commission, in its
commentary on Article 45 of the Draft Articles on Responsibility of
States for internationally wrongful acts, points out that “[a]lthough it
may be possible to infer a waiver from the conduct of the States con-
cerned or from a unilateral statement, the conduct or statement must be
unequivocal” (ILC report, doc. A/56/10, 2001, p. 308). In the Court’s
view, nothing in the conduct of Uganda in the period after May 1997 can
be considered as implying an unequivocal waiver of its right to bring a
counter-claim relating to events which occurred during the Mobutu
régime.

294. The period of friendly relations enjoyed between the DRC and
Uganda between May 1997 and July 1998 does nothing to affect this out-
come. A period of good or friendly relations between two States should
not, without more, be deemed to prevent one of the States from raising
a pre-existing claim against the other, either when relations between
the two States have again deteriorated or even while the good relations

266 ARMED ACTIVITIES (JUDGMENT)

102

HP EXHIBIT 347

3075



continue. The political climate between States does not alter their
legal rights.

295. The Court further observes that, in a situation where there is a
delay on the part of a State in bringing a claim, it is “for the Court to
determine in the light of the circumstances of each case whether the pas-
sage of time renders an application inadmissible” (Certain Phosphate
Lands in Nauru (Nauru v. Australia), Preliminary Objections, Judgment,
I.C.J. Reports 1992, p. 254, para. 32). In the circumstances of the present
case, the long period of time between the events at stake during the
Mobutu régime and the filing of Uganda’s counter-claims has not
rendered inadmissible Uganda’s first counter-claim for the period
prior to May 1997.

296. The Court accordingly finds that the DRC’s objection cannot be
upheld.

297. Regarding the merits of Uganda’s first counter-claim for the
period prior to May 1997, Uganda alleges that the DRC breached
its duty of vigilance by allowing anti-Ugandan rebel groups to use its
territory to launch attacks on Uganda, and by providing political and
military support to those groups during this period.

298. The Court considers that Uganda has not produced sufficient evi-
dence to show that the Zairean authorities were involved in providing
political and military support for specific attacks against Ugandan terri-
tory. The bulk of the evidence submitted consists of uncorroborated
Ugandan military intelligence material and generally fails to indicate the
sources from which it is drawn. Many such statements are unsigned. In
addition, many documents were submitted as evidence by Uganda, such
as the address by President Museveni to the Ugandan Parliament on
28 May 2000, entitled “Uganda’s Role in the Democratic Republic of the
Congo”, and a document entitled “Chronological Illustration of Acts of
Destabilization by Sudan and Congo based Dissidents”. In the circum-
stances of this case, these documents are of limited probative value to the
extent that they were neither relied on by the other Party nor corrobo-
rated by impartial, neutral sources. Even the documents that purportedly
relate eyewitness accounts are vague and thus unconvincing. For
example, the information allegedly provided by an ADF deserter,
reproduced in Annex 60 to the Counter-Memorial, is limited to the
following: “In 1996 during Mobutu era before Mpondwe attack, ADF
received several weapons from Sudan government with the help of
Zaire government.” The few reports of non-governmental organizations
put forward by Uganda (e.g. a report by HRW) are too general to
support a claim of Congolese involvement rising to a level engaging
State responsibility.

299. In sum, none of the documents submitted by Uganda, taken
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separately or together, can serve as a sound basis for the Court to con-
clude that the alleged violations of international law occurred. Thus
Uganda has failed to discharge its burden of proof with regard to its
allegation that Zaire provided political and military support to anti-
Ugandan rebel groups operating in its territory during the Mobutu
régime.

300. As to the question of whether the DRC breached its duty of vigi-
lance by tolerating anti-Ugandan rebels on its territory, the Court notes
that this is a different issue from the question of active support for
the rebels, because the Parties do not dispute the presence of the anti-
Ugandan rebels on the territory of the DRC as a factual matter. The
DRC recognized that anti-Ugandan groups operated on the territory of
the DRC from at least 1986. Under the Declaration on Friendly Relations,
“every State has the duty to refrain from . . . acquiescing in organized
activities within its territory directed towards the commission of such
acts” (e.g., terrorist acts, acts of internal strife) and also “no State
shall . . . tolerate subversive, terrorist or armed activities directed towards
the violent overthrow of the regime of another State . . .”. As stated
earlier, these provisions are declaratory of customary international law
(see paragraph 162 above).

301. The Court has noted that, according to Uganda, the rebel groups
were able to operate “unimpeded” in the border region between the DRC
and Uganda “because of its mountainous terrain, its remoteness from
Kinshasa (more than 1,500 km), and the almost complete absence of
central government presence or authority in the region during President
Mobutu’s 32-year term in office”.

During the period under consideration both anti-Ugandan and anti-
Zairean rebel groups operated in this area. Neither Zaire nor Uganda
were in a position to put an end to their activities. However, in the light
of the evidence before it, the Court cannot conclude that the absence of
action by Zaire’s Government against the rebel groups in the border area
is tantamount to “tolerating” or “acquiescing” in their activities. Thus,
the part of Uganda’s first counter-claim alleging Congolese responsibility
for tolerating the rebel groups prior to May 1997 cannot be upheld.

302. With regard to the second period, from May 1997 until 2 August
1998, the DRC does not contest the admissibility of Uganda’s counter-
claim. Rather, it argues simply that the counter-claim has no basis in
fact.

303. In relation to this period, the Court finds that Uganda has failed
to provide conclusive evidence of actual support for anti-Ugandan rebel
groups by the DRC. Whereas in the first period the counter-claim suf-
fered from a general lack of evidence showing the DRC’s support for
anti-Ugandan rebels, the second period is marked by clear action by the
DRC against the rebels. Relations between the DRC and Uganda during
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this second period improved and the two Governments undertook joint
actions against the anti-Ugandan rebels. The DRC consented to the
deployment of Ugandan troops in the border area. In April 1998 the
DRC and Uganda even concluded an agreement on security along the
common border (see paragraph 46 above). The DRC was thus acting
against the rebels, not in support of them. It appears, however, that, due
to the difficulty and remoteness of the terrain discussed in relation to the
first period, neither State was capable of putting an end to all the rebel
activities despite their efforts in this period. Therefore, Uganda’s counter-
claim with respect to this second period also must fail.

304. In relation to the third period, following 2 August 1998, the
Court has already found that the legal situation after the military inter-
vention of the Ugandan forces into the territory of the DRC was, after
7 August, essentially one of illegal use of force by Uganda against the
DRC (see paragraph 149 above). In view of the finding that Uganda
engaged in an illegal military operation against the DRC, the Court con-
siders that the DRC was entitled to use force in order to repel Uganda’s
attacks. The Court also notes that it has never been claimed that this use
of force was not proportionate nor can the Court conclude this from the
evidence before it. It follows that any military action taken by the DRC
against Uganda during this period could not be deemed wrongful since it
would be justified as action taken in self-defence under Article 51 of the
United Nations Charter. Moreover, the Court has already found that the
facts alleged by Uganda in its counter-claim in respect of this period,
namely the participation of DRC regular troops in attacks by anti-
Ugandan rebels against the UPDF and the training, arming, equipping,
financing and supplying of anti-Ugandan insurgents, cannot be con-
sidered as proven (see paragraphs 121-147 above). Consequently,
Uganda’s first counter-claim cannot be upheld as regards the period
following 2 August 1998.

305. The Court thus concludes that the first counter-claim submitted
by Uganda fails in its entirety.

* *

SECOND COUNTER-CLAIM

306. In its second counter-claim, Uganda claims that Congolese armed
forces carried out three separate attacks on the Ugandan Embassy
in Kinshasa in August, September and November 1998; confiscated
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property belonging to the Government of Uganda, Ugandan diplomats
and Ugandan nationals ; and maltreated diplomats and other Ugandan
nationals present on the premises of the mission.

307. In particular, Uganda contends that on or around 11 August
1998 Congolese soldiers stormed the Ugandan Embassy in Kinshasa,
threatened the ambassador and other diplomats, demanding the release
of certain Rwandan nationals. According to Uganda, the Congolese
soldiers also stole money found in the Chancery. Uganda alleges that,
despite protests by Ugandan Embassy officials, the Congolese Govern-
ment took no action.

308. Uganda further asserts that, prior to their evacuation from the
DRC on 20 August 1998, 17 Ugandan nationals and Ugandan diplomats
were likewise subjected to inhumane treatment by FAC troops stationed
at Ndjili International Airport. Uganda alleges that, before releasing the
Ugandans, the FAC troops confiscated their money, valuables and brief-
cases. Uganda states that a Note of protest with regard to this incident
was sent by the Embassy of Uganda to the Ministry of Foreign Affairs of
the DRC on 21 August 1998.

309. Uganda claims that in September 1998, following the evacuation
of the remaining Ugandan diplomats from the DRC, FAC troops
forcibly seized the Ugandan Chancery and the official residence of the
Ugandan Ambassador in Kinshasa. Uganda maintains that the Congolese
troops stole property from the premises, including four embassy vehicles.
According to Uganda, on 23 November 1998 FAC troops again forcibly
entered the Ugandan Chancery and the official residence of the Ugandan
Ambassador in Kinshasa and stole property, including embassy furni-
ture, household and personal effects belonging to the Ambassador and to
other diplomatic staff, embassy office equipment, Ugandan flags and
four vehicles belonging to Ugandan nationals. Uganda alleges that the
Congolese army also occupied the Chancery and the official residence of
the Ugandan Ambassador.

310. Uganda states that on 18 December 1998 the Ministry of Foreign
Affairs of Uganda sent a Note of protest to the Ministry of Foreign
affairs of the DRC, in which it referred to the incidents of September
1998 and 23 November 1998 and demanded, inter alia, that the Govern-
ment of the DRC return all the property taken from the Embassy
premises, that all Congolese military personnel vacate the two buildings
and that the mission be protected from any further intrusion.

311. Uganda alleges, moreover, that “[t]he Congolese government
permitted WNBF commander Taban Amin, the son of former Ugandan
dictator Idi Amin, to occupy the premises of the Uganda Embassy in
Kinshasa and establish his official headquarters and residence at those
facilities”. In this regard, Uganda refers to a Note of protest dated
21 March 2001, whereby the Ministry of Foreign Affairs of Uganda
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requested that the Government of the DRC ask Mr. Taban Amin to
vacate the Ugandan Embassy’s premises in Kinshasa.

312. Uganda further refers to a visit on 28 September 2002 by a joint
delegation of Ugandan and Congolese officials to the Chancery and the
official residence of the Ambassador of Uganda in Kinshasa. Uganda
notes that the Status Report, signed by the representatives of both Parties
following the visit, indicates that “at the time of the inspection, both
premises were occupied” and that the joint delegation “did not find any
movable property belonging to the Uganda embassy or its former offi-
cials”. Uganda states that the joint delegation also “found the buildings
in a state of total disrepair”. As a result of that situation, Uganda claims
that it was recently obliged to rent premises for its diplomatic and con-
sular mission in Kinshasa.

313. Uganda argues that the DRC’s actions are in breach of interna-
tional diplomatic and consular law, in particular Articles 22 (inviolability
of the premises of the mission), 29 (inviolability of the person of diplo-
matic agents), 30 (inviolability of the private residence of a diplomatic
agent) and 24 (inviolability of archives and documents of the mission)
of the 1961 Vienna Convention on Diplomatic Relations. In addition,
Uganda contends that,

“[t]he inhumane treatment and threats to the security and freedom
of nationals of Uganda . . . constitute a series of breaches of the
international minimum standard relating to the treatment of foreign
nationals lawfully on State territory, which standard forms a part of
customary or general international law”;

and that, in respect of the seizure of the Embassy of Uganda, the official
residence of the Ambassador and official cars of the mission, these
actions constitute an unlawful expropriation of the public property of
Uganda.

*

314. The DRC contends that Uganda’s second counter-claim is par-
tially inadmissible on the ground that Uganda has ascribed new legal
bases in its Rejoinder to the DRC’s responsibility by including claims
based on the violation of the Vienna Convention on Diplomatic Rela-
tions. According to the DRC, Uganda thus breaks the connection with
the principal claim, which refers to “the violation of the United Nations
Charter provisions on the use of force and on non-intervention, as well as
the Hague and Geneva Conventions on the protection of persons and
property in time of occupation and armed conflict”. The DRC also
asserts that the alleged modification of the subject-matter of this part of
the dispute is manifestly incompatible with the Court’s Order of
29 November 2001.
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315. The DRC further argues that the claim based on the inhumane
treatment of Ugandan nationals cannot be admitted, because the require-
ments for admissibility of a diplomatic protection claim are not satisfied.
As for the first condition relating to the nationality of the alleged victims,
the DRC claims that Uganda has not shown that the persons on whose
behalf it is claiming to act are of Ugandan nationality and not Rwandan
or of any dual nationality. Regarding the second condition relating to the
exhaustion of local remedies, the DRC contends that,

“since it seems that these individuals left the Democratic Republic of
the Congo in a group in August 1998 and that is when they allegedly
suffered the unspecified, unproven injuries, it would not appear that
the requirement of exhaustion of local remedies has been satisfied”.

*

316. Uganda, for its part, claims that Chapter XVIII of its Counter-
Memorial “clearly shows, with no possibility of doubt, that since the
beginning of the dispute Uganda has invoked violation of the 1961
Vienna Convention in support of its position on the responsibility of the
Congo”. Uganda further notes that in its Order of 29 November 2001, in
the context of Uganda’s second counter-claim, the Court concluded that
the Parties were pursuing the same legal aims by seeking “to establish the
responsibility of the other by invoking, in connection with the alleged
illegal use of force, certain rules of conventional or customary interna-
tional law relating to the protection of persons and property” (I.C.J.
Reports 2001, p. 679, para. 40). Uganda contends that the reference to
“conventional . . . law” must necessarily relate to the Vienna Convention
on Diplomatic Relations, “the only conventional instrument expressly
named in that part of the Counter-Memorial devoted to the second
claim”. Thus Uganda argues that it has not changed the subject-matter of
the dispute.

317. As to the inadmissibility of the part of the claim relating to the
alleged maltreatment of certain Ugandan nationals, according to Uganda
it is not linked to any claims of Ugandan nationals ; its claim is based on
violations by the DRC, directed against Uganda itself, of general rules
of international law relating to diplomatic relations, of which Ugandan
nationals present in the premises of the mission were indirect victims.
Uganda considers that local remedies need not be exhausted when the
individual is only the indirect victim of a violation of a State-to-State
obligation. Uganda states that “[t]he breaches of the Convention also
constitute direct injury to Uganda and the local remedies rule is therefore
inapplicable”. Uganda contends that, even assuming that this aspect of
the second claim could be interpreted as the exercise by Uganda of
diplomatic protection, the local remedies rule would not in any event
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be applicable because the principle is that the rule can only apply when
effective remedies are available in the national system. In this regard,
Uganda argues that any remedy before Congolese courts would be
ineffective, due to the lack of impartiality within the Congolese justice
system. Additionally, Uganda contends that

“[t]he inhumane treatment and threats to the security and freedom
of nationals of Uganda . . . constitute a series of breaches of the
international minimum standard relating to the treatment of foreign
nationals lawfully on State territory, which standard forms a part of
customary or general international law”.

*

318. As to the merits of the second counter-claim, the DRC, without
prejudice to its arguments on the inadmissibility of the second counter-
claim, argues that in any event Uganda has been unable to establish the
factual and legal bases of its claims. According to the DRC, “none of
these accusations made against [the DRC] by the Respondent has any
serious and credible factual basis”. The DRC also challenges the eviden-
tiary value “in law” of the documents adduced by Uganda to support its
claims.

319. The DRC denies having subjected Ugandan nationals to
inhumane treatment during an alleged attack on the Ugandan Embassy
in Kinshasa on 11 August 1998 and denies that further attacks occurred
in September and November 1998. According to the DRC, the Ugandan
diplomatic buildings in Kinshasa were never seized or expropriated, nor
has the DRC ever sought to prevent Uganda from reoccupying its prop-
erty. The DRC further states that it did not expropriate Ugandan public
property in Kinshasa in August 1998, nor did it misappropriate the
vehicles of the Ugandan diplomatic mission in Kinshasa, or remove
the archives or seize movable property from those premises.

320. The DRC likewise contests the assertion that it allowed the com-
mander of the WNBF to occupy the premises of the Ugandan Embassy
in Kinshasa and to establish his official headquarters and residence there.
The DRC also refutes the allegation that on 20 August 1998 various
Ugandan nationals were maltreated by the FAC at Ndjili International
Airport in Kinshasa.

321. The DRC contends that the part of the claim relating to the
alleged expropriation of Uganda’s public property is unfounded because
Uganda has been unable to establish the factual and legal bases of its
claims. According to the DRC, Uganda has not adduced any credible
evidence to show that either the two buildings (the Embassy and the
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Ambassador’s residence) or the four official vehicles were seized by the
DRC.

*

322. The Court will first turn to the DRC’s challenge to the admissi-
bility of the second counter-claim on the grounds that, by formally
invoking the Vienna Convention on Diplomatic Relations for the first
time in its Rejoinder of 6 December 2002, Uganda has “[sought] improp-
erly to enlarge the subject-matter of the dispute, contrary to the Statute
and Rules of Court” and contrary to the Court’s Order of 29 November
2001.

323. The Court first recalls that the Vienna Convention on Diplomatic
Relations continues to apply notwithstanding the state of armed conflict
that existed between the Parties at the time of the alleged maltreatment.
The Court recalls that, according to Article 44 of the Vienna Convention
on Diplomatic Relations :

“The receiving State must, even in case of armed conflict, grant
facilities in order to enable persons enjoying privileges and immuni-
ties, other than nationals of the receiving State, and members of the
families of such persons irrespective of their nationality, to leave at
the earliest possible moment. It must, in particular, in case of need,
place at their disposal the necessary means of transport for them-
selves and their property.”

324. Further, Article 45 of the Vienna Convention provides as follows:

“If diplomatic relations are broken off between two States, or if a
mission is permanently or temporarily recalled:
(a) the receiving State must, even in case of armed conflict, respect

and protect the premises of the mission, together with its
property and archives ;

(b) the sending State may entrust the custody of the premises of
the mission, together with its property and archives, to a third
State acceptable to the receiving State ;

(c) the sending State may entrust the protection of its interests
and those of its nationals to a third State acceptable to the
receiving State.”

In the case concerning United States Diplomatic and Consular Staff in
Tehran, the Court emphasized that

“[e]ven in the case of armed conflict or in the case of a breach in
diplomatic relations those provisions require that both the inviola-
bility of the members of a diplomatic mission and of the premises, . . .
must be respected by the receiving State” (Judgment, I.C.J. Reports
1980, p. 40, para. 86).

325. In relation to the DRC’s claim that the Court’s Order of
29 November 2001 precludes the subsequent invocation of the Vienna

274 ARMED ACTIVITIES (JUDGMENT)

110

HP EXHIBIT 347

3083



Convention on Diplomatic Relations, the Court recalls the language of
this Order :

“each Party holds the other responsible for various acts of oppres-
sion allegedly accompanying an illegal use of force . . . each Party
seeks to establish the responsibility of the other by invoking, in con-
nection with the alleged illegal use of force, certain rules of conven-
tional or customary international law relating to the protection of
persons and property” (I.C.J. Reports 2001, p. 679, para. 40;
emphasis added).

326. The Court finds this formulation sufficiently broad to encompass
claims based on the Vienna Convention on Diplomatic Relations, taking
note that the new claims are based on the same factual allegation, i.e. the
alleged illegal use of force. The Court was entirely aware, when making
its Order, that the alleged attacks were on Embassy premises. Later
reference to specific additional legal elements, in the context of an
alleged illegal use of force, does not alter the nature or subject-matter of
the dispute. It was the use of force on Embassy premises that brought
this counter-claim within the scope of Article 80 of the Rules, but that
does not preclude examination of the special status of the Embassy.
As the jurisprudence of the Court reflects, counter-claims do not
have to rely on identical instruments to meet the “connection” test of
Article 80 (see Land and Maritime Boundary between Cameroon and
Nigeria (Cameroon v. Nigeria), Preliminary Objections, Judgment,
I.C.J. Reports 1998, pp. 318-319).

327. The Court therefore finds that Uganda’s second counter-claim is
not rendered inadmissible in so far as Uganda has subsequently invoked
Articles 22, 24, 29, and 30 of the Vienna Convention on Diplomatic Rela-
tions.

328. The Court will now consider the DRC’s challenge to the admis-
sibility of the second counter-claim on the ground that it is in reality a
claim founded on diplomatic protection and as such fails, as Uganda has
not shown that the requirements laid down by international law for the
exercise of diplomatic protection have been satisfied.

329. The Court notes that Uganda relies on two separate legal bases in
its allegations concerning the maltreatment of persons. With regard to
diplomats, Uganda relies on Article 29 of the Vienna Convention on Dip-
lomatic Relations. With regard to other Ugandan nationals not enjoying
diplomatic status, Uganda grounds its claim in general rules of interna-
tional law relating to diplomatic relations and in the international mini-
mum standard relating to the treatment of foreign nationals who are
present on a State’s territory. The Court will now address both of these
bases in turn.

330. First, as to alleged acts of maltreatment committed against Ugan-
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dan diplomats finding themselves both within embassy premises and else-
where, the Court observes that Uganda’s second counter-claim aims at
obtaining reparation for the injuries suffered by Uganda itself as a result
of the alleged violations by the DRC of Article 29 of the Vienna Conven-
tion on Diplomatic Relations. Therefore Uganda is not exercising diplo-
matic protection on behalf of the victims but vindicating its own rights
under the Vienna Convention. Accordingly, the Court finds that the
failure to exhaust local remedies does not pose a barrier to Uganda’s
counter-claim under Article 29 of the Vienna Convention on Diplomatic
Relations, and the claim is thus admissible.

331. As to acts of maltreatment committed against other persons on
the premises of the Ugandan Embassy at the time of the incidents, the
Court observes that the substance of this counter-claim currently before
the Court as a direct claim, brought by Uganda in its sovereign capacity,
concerning its Embassy in Kinshasa, falls within the ambit of Article 22
of the Vienna Convention on Diplomatic Relations. Consequently,
the objection advanced by the DRC to the admissibility of this part of
Uganda’s second counter-claim cannot be upheld, and this part of the
counter-claim is also admissible.

332. The Court turns now to the part of Uganda’s second counter-
claim which concerns acts of maltreatment by FAC troops of Ugandan
nationals not enjoying diplomatic status who were present at Ndjili Inter-
national Airport as they attempted to leave the country.

333. The Court notes that Uganda bases this part of the counter-claim
on the international minimum standard relating to the treatment of for-
eign nationals who are present on a State’s territory. The Court thus con-
siders that this part of Uganda’s counter-claim concerns injury to the
particular individuals in question and does not relate to a violation of an
international obligation by the DRC causing a direct injury to Uganda.
The Court is of the opinion that in presenting this part of the counter-
claim Uganda is attempting to exercise its right to diplomatic protec-
tion with regard to its nationals. It follows that Uganda would need to
meet the conditions necessary for the exercise of diplomatic protection
as recognized in general international law, namely the requirement of
Ugandan nationality of the claimants and the prior exhaustion of local
remedies. The Court observes that no specific documentation can be
found in the case file identifying the individuals concerned as Ugandan
nationals. The Court thus finds that, this condition not being met,
Uganda’s counter-claim concerning the alleged maltreatment of its
nationals not enjoying diplomatic status at Ndjili International Airport
is inadmissible.

*
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334. Regarding the merits of Uganda’s second counter-claim, the Court
finds that there is sufficient evidence to prove that there were attacks
against the Embassy and acts of maltreatment against Ugandan diplo-
mats at Ndjili International Airport.

335. The Court observes that various Ugandan diplomatic Notes
addressed to the Congolese Foreign Ministry or to the Congolese Embassy
in Kampala make reference to attacks by Congolese troops against the
premises of the Ugandan Embassy and to the occupation by the latter of
the buildings of the Chancery. In particular, the Court considers impor-
tant the Note of 18 December 1998 from the Ministry of Foreign Affairs
of Uganda to the Ministry of Foreign Affairs of the DRC, protesting
against Congolese actions in detriment of the Ugandan Chancery and
property therein in September and November 1998, in violation of inter-
national law and the 1961 Vienna Convention on Diplomatic Relations.
This Note deserves special attention because it was sent in duplicate
to the Secretary-General of the United Nations and to the Secretary-
General of the OAU, requesting them to urge the DRC to meet its
obligations under the Vienna Convention. The Court takes particular
note of the fact that the DRC did not reject this accusation at the time
at which it was made.

336. Although some of the other evidence is inconclusive or appears to
have been prepared unilaterally for purposes of litigation, the Court was
particularly persuaded by the Status Report on the Residence and Chan-
cery, jointly prepared by the DRC and Uganda under the Luanda Agree-
ment. The Court has given special attention to this report, which was
prepared on site and was drawn up with the participation of both Parties.
Although the report does not offer a clear picture regarding the alleged
attacks, it does demonstrate the resulting long-term occupation of the
Ugandan Embassy by Congolese forces.

337. Therefore, the Court finds that, as regards the attacks on
Uganda’s diplomatic premises in Kinshasa, the DRC has breached its
obligations under Article 22 of the Vienna Convention on Diplomatic
Relations.

338. Acts of maltreatment by DRC forces of persons within the Ugan-
dan Embassy were necessarily consequential upon a breach of the invio-
lability of the Embassy premises prohibited by Article 22 of the Vienna
Convention on Diplomatic Relations. This is true regardless of whether
the persons were or were not nationals of Uganda or Ugandan diplo-
mats. In so far as the persons attacked were in fact diplomats, the DRC
further breached its obligations under Article 29 of the Vienna
Convention.

339. Finally, there is evidence that some Ugandan diplomats were
maltreated at Ndjili International Airport when leaving the country. The
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Court considers that a Note of Protest sent by the Embassy of Uganda to
the Ministry of Foreign Affairs of the DRC on 21 August 1998, i.e. on
the day following the incident, which at the time did not lead to a reply
by the DRC denying the incident, shows that the DRC committed acts of
maltreatment of Ugandan diplomats at Ndjili International Airport. The
fact that the assistance of the dean of the diplomatic corps (Ambassador
of Switzerland) was needed in order to organize an orderly departure of
Ugandan diplomats from the airport is also an indication that the DRC
failed to provide effective protection and treatment required under inter-
national law on diplomatic relations. The Court therefore finds that,
through acts of maltreatment inflicted on Ugandan diplomats at the air-
port when they attempted to leave the country, the DRC acted in viola-
tion of its obligations under international law on diplomatic relations.

340. In summary, the Court concludes that, through the attacks by
members of the Congolese armed forces on the premises of the Ugandan
Embassy in Kinshasa, and their maltreatment of persons who found
themselves at the Embassy at the time of the attacks, the DRC breached
its obligations under Article 22 of the Vienna Convention on Diplomatic
Relations. The Court further concludes that by the maltreatment by
members of the Congolese armed forces of Ugandan diplomats on
Embassy premises and at Ndjili International Airport, the DRC also
breached its obligations under Article 29 of the Vienna Convention.

341. As to the claim concerning Ugandan public property, the Court
notes that the original wording used by Uganda in its Counter-Memorial
was that property belonging to the Government of Uganda and Ugandan
diplomats had been “confiscated”, and that later pleadings referred to
“expropriation” of Ugandan public property. However, there is nothing
to suggest that in this case any confiscation or expropriation took place
in the technical sense. The Court therefore finds neither term suitable in
the present context. Uganda appears rather to be referring to an illegal
appropriation in the general sense of the term. The seizures clearly con-
stitute an unlawful use of that property, but no valid transfer of the title
to the property has occurred and the DRC has not become, at any point
in time, the lawful owner of such property.

342. Regarding evidentiary issues, the Status Report on the Residence
and Chancery, jointly prepared by the DRC and Uganda under the
Luanda Agreement, provides sufficient evidence for the Court to con-
clude that Ugandan property was removed from the premises of the offi-
cial residence and Chancery. It is not necessary for the Court to make a
determination as to who might have removed the property reported miss-
ing. The Vienna Convention on Diplomatic Relations not only prohibits
any infringements of the inviolability of the mission by the receiving State
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itself but also puts the receiving State under an obligation to prevent
others — such as armed militia groups — from doing so (see United
States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports
1980, pp. 30-32, paras. 61-67). Therefore, although the evidence available
is insufficient to identify with precision the individuals who removed
Ugandan property, the mere fact that items were removed is enough to
establish that the DRC breached its obligations under the Vienna Con-
vention on Diplomatic Relations. At this stage, the Court considers that
it has found sufficient evidence to hold that the removal of Ugandan
property violated the rules of international law on diplomatic relations,
whether it was committed by actions of the DRC itself or by the DRC’s
failure to prevent such acts on the part of armed militia groups. Simi-
larly, the Court need not establish a precise list of items removed — a
point of disagreement between the Parties — in order to conclude at
this stage of the proceedings that the DRC breached its obligations
under the relevant rules of international law. Although these issues will
become important should there be a reparation stage, they are not rele-
vant for the Court’s finding on the legality or illegality of the acts of
the DRC.

343. In addition to the issue of the taking of Ugandan public property
described in paragraph 309, above, Uganda has specifically pleaded that
the removal of “almost all of the documents in their archives and work-
ing files” violates Article 24 of the Vienna Convention on Diplomatic
Relations. The same evidence discussed in paragraph 342 also supports
this contention, and the Court accordingly finds the DRC in violation of
its obligations under Article 24 of the Vienna Convention.

344. The Court notes that, at this stage of the proceedings, it suffices
for it to state that the DRC bears responsibility for the breach of the
inviolability of the diplomatic premises, the maltreatment of Ugandan
diplomats at the Ugandan Embassy in Kinshasa, the maltreatment of
Ugandan diplomats at Ndjili International Airport, and for attacks on
and seizure of property and archives from Ugandan diplomatic premises,
in violation of international law on diplomatic relations. It would only be
at a subsequent phase, failing an agreement between the Parties, that the
specific circumstances of these violations as well as the precise damage
suffered by Uganda and the extent of the reparation to which it is entitled
would have to be demonstrated.

* * *

345. For these reasons,
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THE COURT,

(1) By sixteen votes to one,

Finds that the Republic of Uganda, by engaging in military activities
against the Democratic Republic of the Congo on the latter’s territory,
by occupying Ituri and by actively extending military, logistic, economic
and financial support to irregular forces having operated on the territory
of the DRC, violated the principle of non-use of force in international
relations and the principle of non-intervention;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Tomka, Abraham; Judge ad hoc
Verhoeven ;

AGAINST : Judge ad hoc Kateka ;

(2) Unanimously,

Finds admissible the claim submitted by the Democratic Republic of
the Congo relating to alleged violations by the Republic of Uganda of
its obligations under international human rights law and international
humanitarian law in the course of hostilities between Ugandan and
Rwandan military forces in Kisangani ;

(3) By sixteen votes to one,

Finds that the Republic of Uganda, by the conduct of its armed forces,
which committed acts of killing, torture and other forms of inhumane
treatment of the Congolese civilian population, destroyed villages and
civilian buildings, failed to distinguish between civilian and military
targets and to protect the civilian population in fighting with other com-
batants, trained child soldiers, incited ethnic conflict and failed to take
measures to put an end to such conflict ; as well as by its failure, as
an occupying Power, to take measures to respect and ensure respect
for human rights and international humanitarian law in Ituri district,
violated its obligations under international human rights law and inter-
national humanitarian law;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Tomka, Abraham; Judge ad hoc
Verhoeven ;

AGAINST : Judge ad hoc Kateka ;

(4) By sixteen votes to one,

Finds that the Republic of Uganda, by acts of looting, plundering and
exploitation of Congolese natural resources committed by members of
the Ugandan armed forces in the territory of the Democratic Republic of
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the Congo and by its failure to comply with its obligations as an occu-
pying Power in Ituri district to prevent acts of looting, plundering and
exploitation of Congolese natural resources, violated obligations owed to
the Democratic Republic of the Congo under international law;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Tomka, Abraham; Judge ad hoc
Verhoeven ;

AGAINST : Judge ad hoc Kateka ;

(5) Unanimously,

Finds that the Republic of Uganda is under obligation to make repara-
tion to the Democratic Republic of the Congo for the injury caused;

(6) Unanimously,

Decides that, failing agreement between the Parties, the question of
reparation due to the Democratic Republic of the Congo shall be settled
by the Court, and reserves for this purpose the subsequent procedure in
the case ;

(7) By fifteen votes to two,

Finds that the Republic of Uganda did not comply with the Order of
the Court on provisional measures of 1 July 2000;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Tomka, Abraham; Judge ad hoc
Verhoeven ;

AGAINST : Judge Kooijmans ; Judge ad hoc Kateka ;

(8) Unanimously,

Rejects the objections of the Democratic Republic of the Congo to the
admissibility of the first counter-claim submitted by the Republic of
Uganda;

(9) By fourteen votes to three,

Finds that the first counter-claim submitted by the Republic of Uganda
cannot be upheld;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Abraham; Judge ad hoc Verhoeven ;

AGAINST : Judges Kooijmans, Tomka; Judge ad hoc Kateka ;

(10) Unanimously,

Rejects the objection of the Democratic Republic of the Congo to the
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admissibility of the part of the second counter-claim submitted by the
Republic of Uganda relating to the breach of the Vienna Convention on
Diplomatic Relations of 1961;

(11) By sixteen votes to one,

Upholds the objection of the Democratic Republic of the Congo to the
admissibility of the part of the second counter-claim submitted by the
Republic of Uganda relating to the maltreatment of individuals other
than Ugandan diplomats at Ndjili International Airport on 20 August
1998;

IN FAVOUR : President Shi ; Vice-President Ranjeva ; Judges Koroma,
Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Simma, Tomka, Abraham; Judge ad hoc
Verhoeven ;

AGAINST : Judge ad hoc Kateka ;

(12) Unanimously,

Finds that the Democratic Republic of the Congo, by the conduct of
its armed forces, which attacked the Ugandan Embassy in Kinshasa,
maltreated Ugandan diplomats and other individuals on the Embassy
premises, maltreated Ugandan diplomats at Ndjili International Airport,
as well as by its failure to provide the Ugandan Embassy and Ugandan
diplomats with effective protection and by its failure to prevent archives
and Ugandan property from being seized from the premises of the Ugan-
dan Embassy, violated obligations owed to the Republic of Uganda
under the Vienna Convention on Diplomatic Relations of 1961;

(13) Unanimously,

Finds that the Democratic Republic of the Congo is under obligation
to make reparation to the Republic of Uganda for the injury caused;

(14) Unanimously,

Decides that, failing agreement between the Parties, the question of
reparation due to the Republic of Uganda shall be settled by the Court,
and reserves for this purpose the subsequent procedure in the case.

Done in English and in French, the English text being authoritative, at
the Peace Palace, The Hague, this nineteenth day of December, two thou-
sand and five, in three copies, one of which will be placed in the archives
of the Court and the others transmitted to the Government of the Demo-
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cratic Republic of the Congo and the Government of the Republic of
Uganda, respectively.

(Signed) SHI Jiuyong,
President.

(Signed) Philippe COUVREUR,
Registrar.

Judge KOROMA appends a declaration to the Judgment of the Court ;
Judges PARRA-ARANGUREN, KOOIJMANS, ELARABY and SIMMA append
separate opinions to the Judgment of the Court ; Judge TOMKA and
Judge ad hoc VERHOEVEN append declarations to the Judgment of the
Court ; Judge ad hoc KATEKA appends a dissenting opinion to the Judg-
ment of the Court.

(Initialled) J.Y.S.
(Initialled) Ph.C.
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VI. THE FACTS INVOKED BY THE APPLICANT, IN RELATION TO

ARTICLE II 231-376

(1) The background 231-234
(2) The entities involved in the events complained of 235-241

(3) Examination of factual evidence : introduction 242-244
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(4) Article II (a) : killing members of the protected group 245-277

Sarajevo 246-249
Drina River Valley 250-256

(a) Zvornik 250-251
(b) Camps 252-256

(i) Sušica camp 252
(ii) Foča Kazneno-Popravní Dom camp 253-254

(iii) Batković camp 255-256
Prijedor 257-269

(a) Kozarac and Hambarine 257-261
(b) Camps 262-269

(i) Omarska camp 262-264
(ii) Keraterm camp 265-266

(iii) Trnopolje camp 267-269
Banja Luka 270

Manjača camp 270
Brčko 271-277

Luka camp 271-277
(5) The massacre at Srebrenica 278-297
(6) Article II (b) : causing serious bodily or mental harm to

members of the protected group 298-319
Drina River Valley 305-310

(a) Zvornik 305
(b) Foča 306
(c) Camps 307-310

(i) Batković camp 307
(ii) Sušica camp 308

(iii) Foča Kazneno-Popravní Dom camp 309-310
Prijedor 311-314

(a) Municipality 311
(b) Camps 312-314

(i) Omarska camp 312
(ii) Keraterm camp 313

(iii) Trnopolje camp 314
Banja Luka 315-316

Manjača camp 315-316
Brčko 317-318

Luka camp 317-318
(7) Article II (c) : deliberately inflicting on the group condi-

tions of life calculated to bring about its physical destruc-
tion in whole or in part 320-354
Alleged encirclement, shelling and starvation 323-328
Deportation and expulsion 329-334
Destruction of historical, religious and cultural property 335-344
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Camps 345-354
(a) Drina River Valley 346-347

(i) Sušica camp 346
(ii) Foča Kazneno-Popravní Dom camp 347

(b) Prijedor 348-350
(i) Omarska camp 348

(ii) Keraterm camp 349
(iii) Trnopolje camp 350

(c) Banja Luka 351
Manjača Camp 351

(d) Bosanski Šamac 352
(8) Article II (d) : imposing measures to prevent births within

the protected group 355-361
(9) Article II (e) : forcibly transferring children of the pro-

tected group to another group 362-367
(10) Alleged genocide outside Bosnia and Herzegovina 368-369

(11) The question of pattern of acts said to evidence an intent to
commit genocide 370-376

VII. THE QUESTION OF RESPONSIBILITY FOR EVENTS AT SREBRENICA

UNDER ARTICLE III, PARAGRAPH (a), OF THE GENOCIDE CONVEN-
TION 377-415

(1) The alleged admission 377-378
(2) The test of responsibility 379-384
(3) The question of attribution of the Srebrenica genocide to

the Respondent on the basis of the conduct of its organs 385-395
(4) The question of attribution of the Srebrenica genocide to

the Respondent on the basis of direction or control 396-412
(5) Conclusion as to responsibility for events at Srebrenica

under Article III, paragraph (a), of the Genocide Con-
vention 413-415

VIII. THE QUESTION OF RESPONSIBILITY, IN RESPECT OF SREBRENICA, FOR

ACTS ENUMERATED IN ARTICLE III, PARAGRAPHS (b) TO (e), OF

THE GENOCIDE CONVENTION 416-424

IX. THE QUESTION OF RESPONSIBILITY FOR BREACH OF THE OBLIGATIONS

TO PREVENT AND PUNISH GENOCIDE 425-450

(1) The obligation to prevent genocide 428-438
(2) The obligation to punish genocide 439-450

X. THE QUESTION OF RESPONSIBILITY FOR BREACH OF THE COURT’S
ORDERS INDICATING PROVISIONAL MEASURES 451-458

XI. THE QUESTION OF REPARATION 459-470

XII. OPERATIVE CLAUSE 471
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LIST OF ACRONYMS

Abbreviation Full name Comments

ARBiH Army of the Republic of Bosnia
and Herzegovina

FRY Federal Republic of Yugoslavia Name of Serbia and Mon-
tenegro between 27 April
1992 (adoption of the
Constitution) and 3 Feb-
ruary 2003

ICTR International Criminal Tribunal
for Rwanda

ICTY International Criminal Tribunal
for the former Yugoslavia

ILC International Law Commission
JNA Yugoslav People’s Army Army of the SFRY

(ceased to exist on
27 April 1992, with the
creation of the VJ)

MUP Ministarstvo Unutrašnjih Pollova Ministry of the Interior
NATO North Atlantic Treaty Organiza-

tion
SFRY Socialist Federal Republic of

Yugoslavia
TO Teritorijalna Odbrana Territorial Defence Forces
UNHCR United Nations High Commis-

sioner for Refugees
UNPROFOR United Nations Protection Force
VJ Yugoslav Army Army of the FRY, under

the Constitution of
27 April 1992 (succeeded
to the JNA)

VRS Army of the Republika Srpska
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INTERNATIONAL COURT OF JUSTICE

YEAR 2007

26 February 2007

CASE CONCERNING APPLICATION OF
THE CONVENTION ON THE PREVENTION AND
PUNISHMENT OF THE CRIME OF GENOCIDE

(BOSNIA AND HERZEGOVINA v. SERBIA AND MONTENEGRO)

JUDGMENT

Present : President HIGGINS ; Vice-President AL-KHASAWNEH ; Judges RANJEVA,
SHI, KOROMA, OWADA, SIMMA, TOMKA, ABRAHAM, KEITH, SEPÚLVEDA-
AMOR, BENNOUNA, SKOTNIKOV ; Judges ad hoc MAHIOU, KRECuA ;
Registrar COUVREUR.

In the case concerning application of the Convention on the Prevention and
Punishment of the Crime of Genocide,

between

Bosnia and Herzegovina,
represented by

Mr. Sakib Softić,
as Agent ;
Mr. Phon van den Biesen, Attorney at Law, Amsterdam,
as Deputy Agent ;
Mr. Alain Pellet, Professor at the University of Paris X-Nanterre, Member

and former Chairman of the United Nations International Law Commis-
sion,

Mr. Thomas M. Franck, Professor Emeritus of Law, New York University
School of Law,

Ms Brigitte Stern, Professor at the University of Paris I,
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Mr. Luigi Condorelli, Professor at the Faculty of Law of the University of
Florence,

Ms Magda Karagiannakis, B.Ec., LL.B., LL.M., Barrister at Law, Mel-
bourne, Australia,

Ms Joanna Korner Q.C., Barrister at Law, London,
Ms Laura Dauban, LL.B. (Hons),
Mr. Antoine Ollivier, Temporary Lecturer and Research Assistant, Univer-

sity of Paris X-Nanterre,

as Counsel and Advocates ;

Mr. Morten Torkildsen, BSc., MSc., Torkildsen Granskin og Rådgivning,
Norway,

as Expert Counsel and Advocate ;

H.E. Mr. Fuad Šabeta, Ambassador of Bosnia and Herzegovina to the King-
dom of the Netherlands,

Mr. Wim Muller, LL.M., M.A.,
Mr. Mauro Barelli, LL.M. (University of Bristol),
Mr. Ermin Sarajlija, LL.M.,
Mr. Amir Bajrić, LL.M.,
Ms Amra Mehmedić, LL.M.,
Ms Isabelle Moulier, Research Student in International Law, University of

Paris I,
Mr. Paolo Palchetti, Associate Professor at the University of Macerata,

Italy,

as Counsel,

and

Serbia and Montenegro,
represented by

H.E. Mr. Radoslav Stojanović, S.J.D., Head of the Law Council of the
Ministry of Foreign Affairs of Serbia and Montenegro, Professor at the
Belgrade University School of Law,

as Agent ;

Mr. Saša Obradović, First Counsellor of the Embassy of Serbia and Mon-
tenegro in the Kingdom of the Netherlands,

Mr. Vladimir Cvetković, Second Secretary of the Embassy of Serbia and
Montenegro in the Kingdom of the Netherlands,

as Co-Agents ;

Mr. Tibor Varady, S.J.D. (Harvard), Professor of Law at the Central Euro-
pean University, Budapest, and Emory University, Atlanta,

Mr. Ian Brownlie, C.B.E., Q.C., F.B.A., Member of the International Law
Commission, member of the English Bar, Distinguished Fellow of All
Souls College, Oxford,

Mr. Xavier de Roux, Maîtrise de droit, avocat à la cour, Paris,
Ms Nataša Fauveau-Ivanović, avocat à la cour, Paris, member of the Coun-

cil of the International Criminal Bar,
Mr. Andreas Zimmerman, LL.M. (Harvard), Professor of Law at the Uni-

versity of Kiel, Director of the Walther-Schücking Institute,
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Mr. Vladimir Djerić, LL.M. (Michigan), Attorney at Law, Mikijelj, Janković
& Bogdanović, Belgrade, President of the International Law Association
of Serbia and Montenegro,

Mr. Igor Olujić, Attorney at Law, Belgrade,

as Counsel and Advocates ;

Ms Sanja Djajić, S.J.D, Associate Professor at the Novi Sad University
School of Law,

Ms Ivana Mroz, LL.M. (Minneapolis),
Mr. Svetislav Rabrenović, Expert-associate at the Office of the Prosecutor

for War Crimes of the Republic of Serbia,
Mr. Aleksandar Djurdjić, LL.M., First Secretary at the Ministry of Foreign

Affairs of Serbia and Montenegro,
Mr. Miloš Jastrebić, Second Secretary at the Ministry of Foreign Affairs of

Serbia and Montenegro,
Mr. Christian J. Tams, LL.M., Ph.D. (Cambridge), Walther-Schücking Insti-

tute, University of Kiel,
Ms Dina Dobrkovic, LL.B.,

as Assistants,

THE COURT,

composed as above,

after deliberation,

delivers the following Judgment :

1. On 20 March 1993, the Government of the Republic of Bosnia and Herze-
govina (with effect from 14 December 1995 “Bosnia and Herzegovina”) filed in
the Registry of the Court an Application instituting proceedings against the
Federal Republic of Yugoslavia (with effect from 4 February 2003, “Serbia and
Montenegro” and with effect from 3 June 2006, the Republic of Serbia — see
paragraphs 67 and 79 below) in respect of a dispute concerning alleged viola-
tions of the Convention on the Prevention and Punishment of the Crime of
Genocide, adopted by the General Assembly of the United Nations on 9 Decem-
ber 1948 (hereinafter “the Genocide Convention” or “the Convention”), as well
as various matters which Bosnia and Herzegovina claimed were connected
therewith. The Application invoked Article IX of the Genocide Convention as
the basis of the jurisdiction of the Court.

2. Pursuant to Article 40, paragraph 2, of the Statute of the Court, the
Application was immediately communicated to the Government of the Federal
Republic of Yugoslavia (hereinafter “the FRY”) by the Registrar ; and in
accordance with paragraph 3 of that Article, all States entitled to appear before
the Court were notified of the Application.

3. In conformity with Article 43 of the Rules of Court, the Registrar
addressed the notification provided for in Article 63, paragraph 1, of the
Statute to all the States appearing on the list of the parties to the Genocide Con-
vention held by the Secretary-General of the United Nations as depositary.
The Registrar also sent to the Secretary-General the notification provided for
in Article 34, paragraph 3, of the Statute.

4. On 20 March 1993, immediately after the filing of its Application, Bosnia
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and Herzegovina submitted a request for the indication of provisional measures
pursuant to Article 73 of the Rules of Court. On 31 March 1993, Bosnia and
Herzegovina filed in the Registry, and invoked as an additional basis of juris-
diction, the text of a letter dated 8 June 1992, addressed jointly by the President
of the then Republic of Montenegro and the President of the then Republic of
Serbia to the President of the Arbitration Commission of the International
Conference for Peace in Yugoslavia. On 1 April 1993, the FRY submitted writ-
ten observations on Bosnia and Herzegovina’s request for provisional meas-
ures, in which it, in turn, recommended that the Court indicate provisional
measures to be applied to Bosnia and Herzegovina. By an Order dated
8 April 1993, the Court, after hearing the Parties, indicated certain provisional
measures with a view to the protection of rights under the Genocide Conven-
tion.

5. By an Order dated 16 April 1993, the President of the Court fixed
15 October 1993 as the time-limit for the filing of the Memorial of Bosnia and
Herzegovina and 15 April 1994 as the time-limit for the filing of the Counter-
Memorial of the FRY.

6. Since the Court included upon the Bench no judge of the nationality of
the Parties, each of them exercised its right under Article 31, paragraph 3, of
the Statute to choose a judge ad hoc to sit in the case : Bosnia and Herzegovina
chose Mr. Elihu Lauterpacht and the FRY chose Mr. Milenko Kreća.

7. On 27 July 1993, Bosnia and Herzegovina submitted a new request for the
indication of provisional measures. By letters of 6 August and 10 August 1993,
the Agent of Bosnia and Herzegovina indicated that his Government wished to
invoke additional bases of jurisdiction in the case : the Treaty between the
Allied and Associated Powers and the Kingdom of the Serbs, Croats and
Slovenes on the Protection of Minorities, signed at Saint-Germain-en-Laye on
10 September 1919, and customary and conventional international laws of war
and international humanitarian law. By a letter of 13 August 1993, the Agent
of Bosnia and Herzegovina confirmed his Government’s intention also to rely
on the above-mentioned letter from the Presidents of Montenegro and Serbia
dated 8 June 1992 as an additional basis of jurisdiction (see paragraph 4).

8. On 10 August 1993, the FRY also submitted a request for the indication
of provisional measures and on 10 August and 23 August 1993, it filed written
observations on Bosnia and Herzegovina’s new request. By an Order dated
13 September 1993, the Court, after hearing the Parties, reaffirmed the meas-
ures indicated in its Order of 8 April 1993 and stated that those measures
should be immediately and effectively implemented.

9. By an Order dated 7 October 1993, the Vice-President of the Court, at the
request of Bosnia and Herzegovina, extended the time-limit for the filing of the
Memorial to 15 April 1994 and accordingly extended the time-limit for the fil-
ing of the Counter-Memorial to 15 April 1995. Bosnia and Herzegovina filed its
Memorial within the time-limit thus extended. By a letter dated 9 May 1994,
the Agent of the FRY submitted that the Memorial filed by Bosnia and Herzego-
vina failed to meet the requirements of Article 43 of the Statute and Articles 50
and 51 of the Rules of Court. By letter of 30 June 1994, the Registrar, acting on
the instructions of the Court, requested Bosnia and Herzegovina, pursuant to
Article 50, paragraph 2, of the Rules of Court, to file as annexes to its Memo-
rial the extracts of the documents to which it referred therein. Bosnia and

50 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

11

HP EXHIBIT 348

3103



Herzegovina accordingly filed Additional Annexes to its Memorial on 4 Janu-
ary 1995.

10. By an Order dated 21 March 1995, the President of the Court, at the
request of the FRY, extended the time-limit for the filing of the Counter-
Memorial to 30 June 1995. Within the time-limit thus extended, the FRY, refer-
ring to Article 79, paragraph 1, of the Rules of Court of 14 April 1978, raised
preliminary objections concerning the Court’s jurisdiction to entertain the
case and to the admissibility of the Application. Accordingly, by an Order
of 14 July 1995, the President of the Court noted that, by virtue of Article 79,
paragraph 3, of the 1978 Rules of Court, the proceedings on the merits were
suspended, and fixed 14 November 1995 as the time-limit within which Bosnia
and Herzegovina might present a written statement of its observations and sub-
missions on the preliminary objections raised by the FRY. Bosnia and Herze-
govina filed such a statement within the time-limit thus fixed.

11. By a letter dated 2 February 1996, the Agent of the FRY submitted to
the Court the text of the General Framework Agreement for Peace in Bosnia
and Herzegovina and the annexes thereto, initialled in Dayton, Ohio, on
21 November 1995, and signed in Paris on 14 December 1995 (hereinafter the
“Dayton Agreement”).

12. Public hearings were held on preliminary objections between 29 April
and 3 May 1996. By a Judgment of 11 July 1996, the Court dismissed the
preliminary objections and found that it had jurisdiction to adjudicate on the
dispute on the basis of Article IX of the Genocide Convention and that the
Application was admissible.

13. By an Order dated 23 July 1996, the President fixed 23 July 1997 as the
time-limit for the filing of the Counter-Memorial of the FRY. The Counter-
Memorial, which was filed on 22 July 1997, contained counter-claims. By a let-
ter dated 28 July 1997, Bosnia and Herzegovina, invoking Article 80 of the
1978 Rules of Court, challenged the admissibility of the counter-claims. On
22 September 1997, at a meeting held between the President of the Court and
the Agents of the Parties, the Agents accepted that their respective Govern-
ments submit written observations on the question of the admissibility of the
counter-claims. Bosnia and Herzegovina and the FRY submitted their obser-
vations to the Court on 10 October 1997 and 24 October 1997, respectively. By
an Order dated 17 December 1997, the Court found that the counter-claims
submitted by the FRY were admissible as such and formed part of the current
proceedings since they fulfilled the conditions set out in Article 80, para-
graphs 1 and 2, of the 1978 Rules of Court. The Court further directed Bosnia
and Herzegovina to submit a Reply and the FRY to submit a Rejoinder relat-
ing to the claims of both Parties and fixed 23 January 1998 and 23 July 1998 as
the respective time-limits for the filing of those pleadings. The Court also
reserved the right of Bosnia and Herzegovina to present its views on the
counter-claims of the FRY in an additional pleading.

14. By an Order dated 22 January 1998, the President, at the request of
Bosnia and Herzegovina, extended the time-limit for the filing of the Reply of
Bosnia and Herzegovina to 23 April 1998 and accordingly extended the time-
limit for the filing of the Rejoinder of the FRY to 22 January 1999.

15. On 15 April 1998, the Co-Agent of the FRY filed “Additional Annexes
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to the Counter-Memorial of the Federal Republic of Yugoslavia”. By a letter
dated 14 May 1998, the Deputy Agent of Bosnia and Herzegovina, referring to
Articles 50 and 52 of the Rules of Court, objected to the admissibility of these
documents in view of their late filing. On 22 September 1998, the Parties were
informed that the Court had decided that the documents in question “[were]
admissible as Annexes to the Counter-Memorial to the extent that they were
established, in the original language, on or before the date fixed by the Order of
23 July 1996 for the filing of the Counter-Memorial” and that “[a]ny such
document established after that date [would] have to be submitted as an Annex
to the Rejoinder, if Yugoslavia so wishe[d]”.

16. On 23 April 1998, within the time-limit thus extended, Bosnia and
Herzegovina filed its Reply. By a letter dated 27 November 1998, the FRY
requested the Court to extend the time-limit for the filing of its Rejoinder to
22 April 1999. By a letter dated 9 December 1998, Bosnia and Herzegovina
objected to any extension of the time-limit fixed for the filing of the Rejoinder.
By an Order of 11 December 1998, the Court, having regard to the fact that
Bosnia and Herzegovina had been granted an extension of the time-limit for
the filing of its Reply, extended the time-limit for the filing of the Rejoinder of
the FRY to 22 February 1999. The FRY filed its Rejoinder within the time-
limit thus extended.

17. On 19 April 1999, the President of the Court held a meeting with the
representatives of the Parties in order to ascertain their views with regard to
questions of procedure. Bosnia and Herzegovina indicated that it did not
intend to file an additional pleading concerning the counter-claims made by the
FRY and considered the case ready for oral proceedings. The Parties also
expressed their views about the organization of the oral proceedings.

18. By a letter dated 9 June 1999, the then Chairman of the Presidency of
Bosnia and Herzegovina, Mr. Zivko Radisić, informed the Court of the appoint-
ment of a Co-Agent, Mr. Svetozar Miletić. By a letter dated 10 June 1999, the
thus appointed Co-Agent informed the Court that Bosnia and Herzegovina
wished to discontinue the case. By a letter of 14 June 1999, the Agent of Bosnia
and Herzegovina asserted that the Presidency of Bosnia and Herzegovina had
taken no action to appoint a Co-Agent or to terminate the proceedings before
the Court. By a letter of 15 June 1999, the Agent of the FRY stated that his
Government accepted the discontinuance of the proceedings. By a letter of
21 June 1999, the Agent of Bosnia and Herzegovina reiterated that the Presi-
dency had not made any decision to discontinue the proceedings and transmit-
ted to the Court letters from two members of the Presidency, including the new
Chairman of the Presidency, confirming that no such decision had been made.

19. By letters dated 30 June 1999 and 2 September 1999, the President of the
Court requested the Chairman of the Presidency to clarify the position of
Bosnia and Herzegovina regarding the pendency of the case. By a letter dated
3 September 1999, the Agent of the FRY submitted certain observations on
this matter, concluding that there was an agreement between the Parties to dis-
continue the case. By a letter dated 15 September 1999, the Chairman of the
Presidency of Bosnia and Herzegovina informed the Court that at its 58th ses-
sion held on 8 September 1999, the Presidency had concluded that : (i) the
Presidency “did not make a decision to discontinue legal proceedings before the
International Court of Justice” ; (ii) the Presidency “did not make a decision to
name a Co-Agent in this case” ; (iii) the Presidency would “inform [the Court]
timely about any further decisions concerning this case”.

20. By a letter of 20 September 1999, the President of the Court informed
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the Parties that the Court intended to schedule hearings in the case beginning in
the latter part of February 2000 and requested the Chairman of the Presidency
of Bosnia and Herzegovina to confirm that Bosnia and Herzegovina’s position
was that the case should so proceed. By a letter of 4 October 1999, the Agent of
Bosnia and Herzegovina confirmed that the position of his Government was
that the case should proceed and he requested the Court to set a date for the
beginning of the oral proceedings as soon as possible. By a letter dated
10 October 1999, the member of the Presidency of Bosnia and Herzegovina
from the Republika Srpska informed the Court that the letter of 15 Septem-
ber 1999 from the Chairman of the Presidency was “without legal effects”
inter alia because the National Assembly of the Republika Srpska, acting pur-
suant to the Constitution of Bosnia and Herzegovina, had declared the decision
of 15 September “destructive of a vital interest” of the Republika Srpska. On
22 October 1999, the President informed the Parties that, having regard to the
correspondence received on this matter, the Court had decided not to hold
hearings in the case in February 2000.

21. By a letter dated 23 March 2000 transmitting to the Court a letter dated
20 March 2000 from the Chairman of the Presidency, the Agent of Bosnia and
Herzegovina reaffirmed that the appointment of a Co-Agent by the former
Chairman of the Presidency of Bosnia and Herzegovina on 9 June 1999 lacked
any legal basis and that the communications of the Co-Agent did not reflect the
position of Bosnia and Herzegovina. Further, the Agent asserted that, contrary
to the claims of the member of the Presidency of Bosnia and Herzegovina from
the Republic of Srpska, the letter of 15 September 1999 was not subject to the
veto mechanism contained in the Constitution of Bosnia and Herzegovina. The
Agent requested the Court to set a date for oral proceedings at its earliest con-
venience.

22. By a letter dated 13 April 2000, the Agent of the FRY transmitted to the
Court a document entitled “Application for the Interpretation of the Decision
of the Court on the Pendency of the case concerning Application of the Con-
vention on the Prevention and Punishment of the Crime of Genocide (Bosnia
and Herzegovina v. Yugoslavia)”, requesting an interpretation of the decision
of the Court to which the President of the Court had referred in his letter dated
22 October 1999. By a letter dated 18 April 2000, the Registrar informed the
Agent of the FRY that, according to Article 60 of the Statute, a request for
interpretation could relate only to a judgment of the Court and therefore the
document transmitted to the Court on 13 April 2000 could not constitute a
request for interpretation and had not been entered on the Court’s General
List. The Registrar further explained that the sole decision to which reference
was made in the letter of 22 October 1999 was that no hearings would be held
in February 2000. The Registrar requested the Agent to transmit as soon as
possible any comments he might have on the letter dated 23 March 2000 from
the Agent of Bosnia and Herzegovina and the letter from the Chairman of the
Presidency enclosed therewith. By a letter dated 25 April 2000, the Agent of the
FRY submitted such comments to the Court and requested that the Court
record and implement the agreement for the discontinuance of the case evi-
denced by the exchange of the letter of the Co-Agent of the Applicant dated
10 June 1999 and the letter of the Agent of the FRY dated 15 June 1999. By a
letter dated 8 May 2000, the Agent of Bosnia and Herzegovina submitted cer-
tain observations regarding the letter dated 25 April 2000 from the Agent of the
FRY and reiterated the wish of his Government to continue with the proceed-
ings in the case. By letters dated 8 June, 26 June and 4 October 2000 from the
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FRY and letters dated 9 June and 21 September 2000 from Bosnia and Herze-
govina, the Agents of the Parties restated their positions.

23. By a letter dated 29 September 2000, Mr. Svetozar Miletić, who had pur-
portedly been appointed Co-Agent on 9 June 1999 by the then Chairman of the
Presidency of Bosnia and Herzegovina, reiterated his position that the case had
been discontinued. By a letter dated 6 October 2000, the Agent of Bosnia and
Herzegovina stated that this letter and the recent communication from the
Agent of the FRY had not altered the commitment of the Government of
Bosnia and Herzegovina to continue the proceedings.

24. By letters dated 16 October 2000 from the President of the Court and
from the Registrar, the Parties were informed that, at its meeting of 10 Octo-
ber 2000, the Court, having examined all the correspondence received on this
question, had found that Bosnia and Herzegovina had not demonstrated its
will to withdraw the Application in an unequivocal manner. The Court had
thus concluded that there had been no discontinuance of the case by Bosnia
and Herzegovina. Consequently, in accordance with Article 54 of the Rules, the
Court, after having consulted the Parties, would, at an appropriate time, fix a
date for the opening of the oral proceedings.

25. By a letter dated 18 January 2001, the Minister for Foreign Affairs of the
FRY requested the Court to grant a stay of the proceedings or alternatively to
postpone the opening of the oral proceedings for a period of 12 months due,
inter alia, to the change of Government of the FRY and the resulting funda-
mental change in the policies and international position of that State. By a let-
ter dated 25 January 2001, the Agent of Bosnia and Herzegovina communi-
cated the views of his Government on the request made by the FRY and
reserved his Government’s final judgment on the matter, indicating that, in the
intervening period, Bosnia and Herzegovina’s position continued to be that
there should be an expedited resolution of the case.

26. By a letter dated 20 April 2001, the Agent of the FRY informed the
Court that his Government wished to withdraw the counter-claims submitted
by the FRY in its Counter-Memorial. The Agent also informed the Court that
his Government was of the opinion that the Court did not have jurisdiction
ratione personae over the FRY and further that the FRY intended to submit an
application for revision of the Judgment of 11 July 1996. On 24 April 2001, the
FRY filed in the Registry of the Court an Application instituting proceedings
whereby, referring to Article 61 of the Statute, it requested the Court to revise
the Judgment delivered on Preliminary Objections on 11 July 1996 (Application
for Revision of the Judgment of 11 July 1996 in the Case concerning Applica-
tion of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objections
(Yugoslavia v. Bosnia and Herzegovina), hereinafter referred to as “the Appli-
cation for Revision case”). In the present case the Agent of the FRY submitted,
under cover of a letter dated 4 May 2001, a document entitled “Initiative to the
Court to Reconsider ex officio Jurisdiction over Yugoslavia”, accompanied by
one volume of annexes (hereinafter “the Initiative”). The Agent informed the
Court that the Initiative was based on facts and arguments which were essen-
tially identical to those submitted in the FRY’s Application for revision of the
Judgment of 11 July 1996 since his Government believed that these were both
appropriate procedural avenues. In the Initiative, the FRY requested the Court
to adjudge and declare that it had no jurisdiction ratione personae over the
FRY, contending that it had not been a party to the Statute of the Court until
its admission to the United Nations on 1 November 2000, that it had not been

54 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

15

HP EXHIBIT 348

3107



and still was not a party to the Genocide Convention ; it added moreover that
its notification of accession to that Convention dated 8 March 2001 contained
a reservation to Article IX thereof. The FRY asked the Court to suspend the
proceedings on the merits until a decision was rendered on the Initiative.

27. By a letter dated 12 July 2001 and received in the Registry on
15 August 2001, Bosnia and Herzegovina informed the Court that it had no
objection to the withdrawal of the counter-claims by the FRY and stated that
it intended to submit observations regarding the Initiative. By an Order dated
10 September 2001, the President of the Court placed on record the withdrawal
by the FRY of the counter-claims submitted in its Counter-Memorial.

28. By a letter dated 3 December 2001, Bosnia and Herzegovina provided
the Court with its views regarding the Initiative and transmitted a memoran-
dum on “differences between the Application for Revision of 23 April 2001 and
the ‘Initiative’ of 4 May 2001” as well as a copy of the written observations and
annexes filed by Bosnia and Herzegovina on 3 December 2001 in the Applica-
tion for Revision case. In that letter, Bosnia and Herzegovina submitted that
“there [was] no basis in fact nor in law to honour this so-called ‘Initiative’”
and requested the Court inter alia to “respond in the negative to the request
embodied in the ‘Initiative’”.

29. By a letter dated 22 February 2002 to the President of the Court, Judge
ad hoc Lauterpacht resigned from the case.

30. Under cover of a letter of 18 April 2002, the Registrar, referring to
Article 34, paragraph 3, of the Statute, transmitted copies of the written pro-
ceedings to the Secretary-General of the United Nations.

31. In its Judgment of 3 February 2003 in the Application for Revision case,
the Court found that the FRY’s Application for revision, under Article 61 of
the Statute of the Court, of the Judgment of 11 July 1996 on preliminary objec-
tions was inadmissible.

32. By a letter dated 5 February 2003, the FRY informed the Court that,
following the adoption and promulgation of the Constitutional Charter of
Serbia and Montenegro by the Assembly of the FRY on 4 February 2003,
the name of the State had been changed from the “Federal Republic of Yugo-
slavia” to “Serbia and Montenegro”. The title of the case was duly changed
and the name “Serbia and Montenegro” was used thereafter for all official pur-
poses of the Court.

33. By a letter of 17 February 2003, Bosnia and Herzegovina reaffirmed its
position with respect to the Initiative, as stated in the letter of 3 Decem-
ber 2001, and expressed its desire to proceed with the case. By a letter dated
8 April 2003, Serbia and Montenegro submitted that, due to major new devel-
opments since the filing of the last written pleading, additional written plead-
ings were necessary in order to make the oral proceedings more effective and
less time-consuming. On 24 April 2003, the President of the Court held a meet-
ing with the Agents of the Parties to discuss questions of procedure. Serbia and
Montenegro stated that it maintained its request for the Court to rule on its
Initiative while Bosnia and Herzegovina considered that there was no need for
additional written pleadings. The possible dates and duration of the oral pro-
ceedings were also discussed.

34. By a letter dated 25 April 2003, Bosnia and Herzegovina chose
Mr. Ahmed Mahiou to sit as judge ad hoc in the case.
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35. By a letter of 12 June 2003, the Registrar informed Serbia and Montene-
gro that the Court could not accede to its request that the proceedings be sus-
pended until a decision was rendered on the jurisdictional issues raised in the
Initiative ; however, should it wish to do so, Serbia and Montenegro would be
free to present further argument on jurisdictional questions during the oral pro-
ceedings on the merits. In further letters of the same date, the Parties were
informed that the Court, having considered Serbia and Montenegro’s request,
had decided not to authorize the filing of further written pleadings in the case.

36. In an exchange of letters in October and November 2003, the Agents of
the Parties made submissions as to the scheduling of the oral proceedings.

37. Following a further exchange of letters between the Parties in March
and April 2004, the President held a meeting with the Agents of the Parties on
25 June 2004, at which the Parties presented their views on, inter alia, the
scheduling of the hearings and the calling of witnesses and experts.

38. By letters dated 26 October 2004, the Parties were informed that, after
examining the list of cases before it ready for hearing and considering all the
relevant circumstances, the Court had decided to fix Monday 27 February 2006
for the opening of the oral proceedings in the case.

39. On 14 March 2005, the President met with the Agents of the Parties in
order to ascertain their views with regard to the organization of the oral pro-
ceedings. At this meeting, both Parties indicated that they intended to call wit-
nesses and experts.

40. By letters dated 19 March 2005, the Registrar, referring to Articles 57
and 58 of the Rules of Court, requested the Parties to provide, by 9 Septem-
ber 2005, details of the witnesses, experts and witness-experts whom they
intended to call and indications of the specific point or points to which the evi-
dence of the witness, expert or witness-expert would be directed. By a letter of
8 September 2005, the Agent of Serbia and Montenegro transmitted to the
Court a list of eight witnesses and two witness-experts whom his Government
wished to call during the oral proceedings. By a further letter of the same date,
the Agent of Serbia and Montenegro communicated a list of five witnesses
whose attendance his Government requested the Court to arrange pursuant to
Article 62, paragraph 2, of the Rules of Court. By a letter dated 9 Septem-
ber 2005, Bosnia and Herzegovina transmitted to the Court a list of three
experts whom it wished to call at the hearings.

41. By a letter dated 5 October 2005, the Deputy Agent of Bosnia and
Herzegovina informed the Registry of Bosnia and Herzegovina’s views with
regard to the time that it considered necessary for the hearing of the experts it
wished to call and made certain submissions, inter alia, with respect to the
request made by Serbia and Montenegro pursuant to Article 62, paragraph 2,
of the Rules of Court. By letters of 4 and 11 October 2005, the Agent and the
Co-Agent of Serbia and Montenegro, respectively, informed the Registry of the
views of their Government with respect to the time necessary for the hearing of
the witnesses and witness-experts whom it wished to call.

42. By letters of 15 November 2005, the Registrar informed the Parties,
inter alia, that the Court had decided that it would hear the three experts and
ten witnesses and witness-experts that Bosnia and Herzegovina and Serbia and
Montenegro respectively wished to call and, moreover, that it had decided not
to arrange for the attendance, pursuant to Article 62, paragraph 2, of the Rules
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of Court, of the five witnesses proposed by Serbia and Montenegro. However,
the Court reserved the right to exercise subsequently, if necessary, its powers
under that provision to call persons of its choosing on its own initiative. The
Registrar also requested the Parties to provide certain information related to
the hearing of the witnesses, experts and witness-experts including, inter alia,
the language in which each witness, expert or witness-expert would speak and,
in respect of those speaking in a language other than English or French, the
arrangements which the Party intended to make, pursuant to Article 70, para-
graph 2, of the Rules of Court, for interpretation into one of the official lan-
guages of the Court. Finally the Registrar transmitted to the Parties the calen-
dar for the oral proceedings as adopted by the Court.

43. By a letter dated 12 December 2005, the Agent of Serbia and Montene-
gro informed the Court, inter alia, that eight of the ten witnesses and witness-
experts it wished to call would speak in Serbian and outlined the arrangements
that Serbia and Montenegro would make for interpretation from Serbian to
one of the official languages of the Court. By a letter dated 15 December 2005,
the Deputy Agent of Bosnia and Herzegovina informed the Court, inter alia,
that the three experts called by Bosnia and Herzegovina would speak in one of
the official languages of the Court.

44. By a letter dated 28 December 2005, the Deputy Agent of Bosnia and
Herzegovina, on behalf of the Government, requested that the Court call upon
Serbia and Montenegro, under Article 49 of the Statute and Article 62, para-
graph 1, of the Rules of Court, to produce a certain number of documents. By
a letter dated 16 January 2006, the Agent of Serbia and Montenegro informed
the Court of his Government’s views on this request. By a letter dated 19 Janu-
ary 2006, the Registrar, acting on the instructions of the Court, asked Bosnia
and Herzegovina to provide certain further information relating to its request
under Article 49 of the Statute and Article 62, paragraph 2, of the Rules of
Court. By letters dated 19 and 24 January 2006, the Deputy Agent of Bosnia
and Herzegovina submitted additional information and informed the Court
that Bosnia and Herzegovina had decided, for the time being, to restrict its
request to the redacted sections of certain documents. By a letter dated 31 Janu-
ary 2006, the Co-Agent of Serbia and Montenegro communicated his Govern-
ment’s views regarding this modified request. By letters dated 2 February 2006,
the Registrar informed the Parties that the Court had decided, at this stage of
the proceedings, not to call upon Serbia and Montenegro to produce the docu-
ments in question. However, the Court reserved the right to exercise subse-
quently, if necessary, its powers under Article 49 of the Statute and Article 62,
paragraph 1, of the Rules of Court, to request, proprio motu, the production by
Serbia and Montenegro of the documents in question.

45. By a letter dated 16 January 2006, the Deputy Agent of Bosnia and
Herzegovina transmitted to the Registry copies of new documents that Bosnia
and Herzegovina wished to produce pursuant to Article 56 of the Rules of
Court. Under cover of the same letter and of a letter dated 23 January 2006, the
Deputy Agent of Bosnia and Herzegovina also transmitted to the Registry
copies of video material, extracts of which Bosnia and Herzegovina intended
to present at the oral proceedings. By a letter dated 31 January 2006, the Co-
Agent of Serbia and Montenegro informed the Court that his Government did
not object to the production of the new documents by Bosnia and Herzegovina.
Nor did it object to the video material being shown at the oral proceedings. By
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letters of 2 February 2006, the Registrar informed the Parties that, in view of
the fact that no objections had been raised by Serbia and Montenegro, the
Court had decided to authorize the production of the new documents by Bos-
nia and Herzegovina pursuant to Article 56 of the Rules of Court and that it
had further decided that Bosnia and Herzegovina could show extracts of the
video material at the hearings.

46. Under cover of a letter dated 18 January 2006 and received on 20 Janu-
ary 2006, the Agent of Serbia and Montenegro provided the Registry with
copies of new documents which his Government wished to produce pursuant
to Article 56 of the Rules of Court. By a letter of 1 February 2006, the Deputy
Agent of Bosnia and Herzegovina informed the Court that Bosnia and Herze-
govina did not object to the production of the said documents by Serbia and
Montenegro. By a letter dated 2 February 2006, the Registrar informed the
Parties that, in view of the fact that no objection had been raised by Bosnia and
Herzegovina, the Court had decided to authorize the production of the new
documents by Serbia and Montenegro. By a letter dated 9 February 2006, the
Co-Agent of Serbia and Montenegro transmitted to the Court certain missing
elements of the new documents submitted on 20 January 2006 and made a
number of observations concerning the new documents produced by Bosnia
and Herzegovina. By a letter dated 20 February 2006, the Deputy Agent of
Bosnia and Herzegovina informed the Court that Bosnia and Herzegovina did
not intend to make any observations regarding the new documents produced
by Serbia and Montenegro.

47. Under cover of a letter dated 31 January 2006, the Co-Agent of Serbia
and Montenegro transmitted to the Court a list of public documents that his
Government would refer to in its first round of oral argument. By a further
letter dated 14 February 2006, the Co-Agent of Serbia and Montenegro trans-
mitted to the Court copies of folders containing the public documents referred
to in the list submitted on 31 January 2006 and informed the Court that Serbia
and Montenegro had decided not to submit the video materials included in that
list. By a letter dated 20 February 2006, the Deputy Agent of Bosnia and
Herzegovina informed the Court that Bosnia and Herzegovina had no obser-
vations to make regarding the list of public documents submitted by Serbia and
Montenegro on 31 January 2006. He also stated that Bosnia and Herzegovina
would refer to similar sources during its pleadings and was planning to provide
the Court and the Respondent, at the end of the first round of its oral argu-
ment, with a CD-ROM containing materials it had quoted (see below,
paragraph 54).

48. By a letter dated 26 January 2006, the Registrar informed the Parties of
certain decisions taken by the Court with regard to the hearing of the witnesses,
experts and witness-experts called by the Parties including, inter alia, that,
exceptionally, the verbatim records of the sittings at which the witnesses,
experts and witness-experts were heard would not be made available to the
public or posted on the website of the Court until the end of the oral proceed-
ings.

49. By a letter dated 13 February 2006, the Agent of Serbia and Montenegro
informed the Court that his Government had decided not to call two of the
witnesses and witness-experts included in the list transmitted to the Court on
8 September 2005 and that the order in which the remaining witnesses and
witness-expert would be heard had been modified. By a letter dated 21 Feb-
ruary 2006, the Agent of Serbia and Montenegro requested the Court’s per-

58 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

19

HP EXHIBIT 348

3111



mission for the examination of three of the witnesses called by his Govern-
ment to be conducted in Serbian (namely, Mr. Dušan Mihajlović,
Mr. Vladimir Milićević, Mr. Dragoljub Mićunović). By a letter dated 22 Feb-
ruary 2006, the Registrar informed the Agent of Serbia and Montenegro that
there was no objection to such a procedure being followed, pursuant to the pro-
visions of Article 39, paragraph 3, of the Statute and Article 70 of the Rules of
Court.

50. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascer-
taining the views of the Parties, decided that copies of the pleadings and docu-
ments annexed would be made available to the public at the opening of the oral
proceedings.

51. Public sittings were held from 27 February to 9 May 2006, at which the
Court heard the oral arguments and replies of :

For Bosnia and Herzegovina : Mr. Sakib Softić,
Mr. Phon van den Biesen,
Mr. Alain Pellet,
Mr. Thomas M. Franck,
Ms Brigitte Stern,
Mr. Luigi Condorelli,
Ms Magda Karagiannakis,
Ms Joanna Korner,
Ms Laura Dauban,
Mr. Antoine Ollivier,
Mr. Morten Torkildsen.

For Serbia and Montenegro : H.E. Mr. Radoslav Stojanović,
Mr. Saša Obradović,
Mr. Vladimir Cvetković,
Mr. Tibor Varady,
Mr. Ian Brownlie,
Mr. Xavier de Roux,
Ms Nataša Fauveau-Ivanović,
Mr. Andreas Zimmerman,
Mr. Vladimir Djerić,
Mr. Igor Olujić.

52. On 1 March 2006, the Registrar, on the instructions of the Court,
requested Bosnia and Herzegovina to specify the precise origin of each of the
extracts of video material and of the graphics, charts and photographs shown
or to be shown at the oral proceedings. On 2 March 2006 Bosnia and Herze-
govina provided the Court with certain information regarding the extracts of
video material shown at the sitting on 1 March 2006 and those to be shown at
the sittings on 2 March 2006 including the source of such video material. Under
cover of a letter dated 5 March 2006, the Agent of Bosnia and Herzegovina
transmitted to the Court a list detailing the origin of the extracts of video
material, graphics, charts and photographs shown or to be shown by it
during its first round of oral argument, as well as transcripts, in English and in
French, of the above-mentioned extracts of video material.

53. By a letter dated 5 March 2006, the Agent of Bosnia and Herzegovina
informed the Court that it wished to withdraw one of the experts it had
intended to call. In that letter, the Agent of Bosnia and Herzegovina also asked
the Court to request each of the Parties to provide a one-page outline per wit-
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ness, expert or witness-expert detailing the topics which would be covered in his
evidence or statement. By letters dated 7 March 2006, the Parties were informed
that the Court requested them to provide, at least three days before the hearing
of each witness, expert or witness-expert, a one-page summary of the latter’s
evidence or statement.

54. On 7 March 2006, Bosnia and Herzegovina provided the Court and the
Respondent with a CD-ROM containing “ICTY Public Exhibits and other
Documents cited by Bosnia and Herzegovina during its Oral Pleadings (07/03/
2006)”. By a letter dated 10 March 2006, Serbia and Montenegro informed the
Court that it objected to the production of the CD-ROM on the grounds that
the submission at such a late stage of so many documents “raise[d] serious con-
cerns related to the respect for the Rules of Court and the principles of fairness
and equality of the parties”. It also pointed out that the documents included on
the CD-ROM “appear[ed] questionable from the point of [view of] Article 56,
paragraph 4, of the Rules [of Court]”. By a letter dated 13 March 2006, the
Agent of Bosnia and Herzegovina informed the Court of his Government’s
views regarding the above-mentioned objections raised by Serbia and Montene-
gro. In that letter, the Agent submitted, inter alia, that all the documents on the
CD-ROM had been referred to by Bosnia and Herzegovina in its oral argu-
ment and were documents which were in the public domain and were readily
available within the terms of Article 56, paragraph 4, of the Rules of Court.
The Agent added that Bosnia and Herzegovina was prepared to withdraw the
CD-ROM if the Court found it advisable. By a letter of 14 March 2006, the
Registrar informed Bosnia and Herzegovina that, given that Article 56, para-
graph 4, of the Rules of Court did not require or authorize the submission to
the Court of the full text of a document to which reference was made during the
oral proceedings pursuant to that provision and since it was difficult for the
other Party and the Court to come to terms, at the late stage of the proceed-
ings, with such an immense mass of documents, which in any case were in the
public domain and could thus be consulted if necessary, the Court had decided
that it was in the interests of the good administration of justice that the CD-
ROM be withdrawn. By a letter dated 16 March 2006, the Agent of Bosnia and
Herzegovina withdrew the CD-ROM which it had submitted on 7 March 2006.

55. On 17 March 2006, Bosnia and Herzegovina submitted a map for use
during the statement to be made by one of its experts on the morning of
20 March 2006. On 20 March 2006, Bosnia and Herzegovina produced a folder
of further documents to be used in the examination of that expert. Serbia and
Montenegro objected strongly to the production of the documents at such a
late stage since its counsel would not have time to prepare for cross-examina-
tion. On 20 March 2006, the Court decided that the map submitted on
17 March 2006 could not be used during the statement of the expert. Moreover,
having consulted both Parties, the Court decided to cancel the morning sitting
and instead hear the expert during an afternoon sitting in order to allow Serbia
and Montenegro to be ready for cross-examination.

56. On 20 March 2006, Serbia and Montenegro informed the Court that one
of the witnesses it had intended to call finally would not be giving evidence.

57. The following experts were called by Bosnia and Herzegovina and made
their statements at public sittings on 17 and 20 March 2006 : Mr. András
J. Riedlmayer and General Sir Richard Dannatt. The experts were examined by
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counsel for Bosnia and Herzegovina and cross-examined by counsel for Serbia
and Montenegro. The experts were subsequently re-examined by counsel for
Bosnia and Herzegovina. Questions were put to Mr. Riedlmayer by Judges
Kreća, Tomka, Simma and the Vice-President and replies were given orally.
Questions were put to General Dannatt by the President, Judge Koroma and
Judge Tomka and replies were given orally.

58. The following witnesses and witness-expert were called by Serbia and
Montenegro and gave evidence at public sittings on 23, 24, 27 and 28 March
2006 : Mr. Vladimir Lukić ; Mr. Vitomir Popović ; General Sir Michael Rose ;
Mr. Jean-Paul Sardon (witness-expert) ; Mr. Dušan Mihajlović ; Mr. Vladimir
Milićević ; Mr. Dragoljub Mićunović. The witnesses and witness-expert were
examined by counsel for Serbia and Montenegro and cross-examined by
counsel for Bosnia and Herzegovina. General Rose, Mr. Mihajlović and
Mr. Milićević were subsequently re-examined by counsel for Serbia and
Montenegro. Questions were put to Mr. Lukić by Judges Ranjeva, Simma,
Tomka and Bennouna and replies were given orally. Questions were put to
General Rose by the Vice-President and Judges Owada and Simma and replies
were given orally.

59. With the exception of General Rose and Mr. Jean-Paul Sardon, the
above-mentioned witnesses called by Serbia and Montenegro gave their evi-
dence in Serbian and, in accordance with Article 39, paragraph 3, of the Statute
and Article 70, paragraph 2, of the Rules of Court, Serbia and Montenegro
made the necessary arrangements for interpretation into one of the official lan-
guages of the Court and the Registry verified this interpretation. Mr. Sto-
janović conducted his examination of Mr. Dragoljub Mićunović in Serbian in
accordance with the exchange of correspondence between Serbia and Monte-
negro and the Court on 21 and 22 February 2006 (see paragraph 49 above).

60. In the course of the hearings, questions were put by Members of the
Court, to which replies were given orally and in writing, pursuant to Article 61,
paragraph 4, of the Rules of Court.

61. By a letter of 8 May 2006, the Agent of Bosnia and Herzegovina
requested the Court to allow the Deputy Agent to take the floor briefly on
9 May 2006, in order to correct an assertion about one of the counsel of and
one of the experts called by Bosnia and Herzegovina which had been made by
Serbia and Montenegro in its oral argument. By a letter dated 9 May 2006, the
Agent of Serbia and Montenegro communicated the views of his Government
on that matter. On 9 May 2006, the Court decided, in the particular cir-
cumstances of the case, to authorize the Deputy Agent of Bosnia and Herze-
govina to make a very brief statement regarding the assertion made about its
counsel.

62. By a letter dated 3 May 2006, the Agent of Bosnia and Herzegovina
informed the Court that there had been a number of errors in references
included in its oral argument presented on 2 March 2006 and provided the
Court with the corrected references. By a letter dated 8 May 2006, the Agent of
Serbia and Montenegro, “in light of the belated corrections by the Applicant,
and for the sake of the equality between the parties”, requested the Court to
accept a paragraph of its draft oral argument of 2 May 2006 which responded
to one of the corrections made by Bosnia and Herzegovina but had been left
out of the final version of its oral argument “in order to fit the schedule of [Ser-
bia and Montenegro’s] presentations”. By a letter dated 7 June 2006, the
Parties were informed that the Court had taken due note of both the explana-
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tion given by the Agent of Bosnia and Herzegovina and the observations made
in response by the Agent of Serbia and Montenegro.

63. In January 2007, Judge Parra-Aranguren, who had attended the oral
proceedings in the case, and had participated in part of the deliberation, but
had for medical reasons been prevented from participating in the later stages
thereof, informed the President of the Court, pursuant to Article 24, para-
graph 1, of the Statute, that he considered that he should not take part in the
decision of the case. The President took the view that the Court should respect
and accept Judge Parra-Aranguren’s position, and so informed the Court.

*

64. In its Application, the following requests were made by Bosnia and
Herzegovina :

“Accordingly, while reserving the right to revise, supplement or amend
this Application, and subject to the presentation to the Court of the rele-
vant evidence and legal arguments, Bosnia and Herzegovina requests the
Court to adjudge and declare as follows :

(a) that Yugoslavia (Serbia and Montenegro) has breached, and is con-
tinuing to breach, its legal obligations toward the People and State
of Bosnia and Herzegovina under Articles I, II (a), II (b), II (c),
II (d), III (a), III (b), III (c), III (d), III (e), IV and V of the
Genocide Convention ;

(b) that Yugoslavia (Serbia and Montenegro) has violated and is con-
tinuing to violate its legal obligations toward the People and State of
Bosnia and Herzegovina under the four Geneva Conventions of
1949, their Additional Protocol I of 1977, the customary interna-
tional laws of war including the Hague Regulations on Land War-
fare of 1907, and other fundamental principles of international
humanitarian law;

(c) that Yugoslavia (Serbia and Montenegro) has violated and continues
to violate Articles 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 15, 16, 17, 18,
19, 20, 21, 22, 23, 25, 26 and 28 of the Universal Declaration of
Human Rights with respect to the citizens of Bosnia and Herzegovina ;

(d) that Yugoslavia (Serbia and Montenegro), in breach of its obliga-
tions under general and customary international law, has killed,
murdered, wounded, raped, robbed, tortured, kidnapped, illegally
detained, and exterminated the citizens of Bosnia and Herzegovina,
and is continuing to do so ;

(e) that in its treatment of the citizens of Bosnia and Herzegovina,
Yugoslavia (Serbia and Montenegro) has violated, and is continuing
to violate, its solemn obligations under Articles 1 (3), 55 and 56 of
the United Nations Charter ;

(f) that Yugoslavia (Serbia and Montenegro) has used and is continuing
to use force and the threat of force against Bosnia and Herzegovina
in violation of Articles 2 (1), 2 (2), 2 (3), 2 (4) and 33 (1), of the
United Nations Charter ;

(g) that Yugoslavia (Serbia and Montenegro), in breach of its obliga-
tions under general and customary international law, has used and is
using force and the threat of force against Bosnia and Herzegovina ;
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(h) that Yugoslavia (Serbia and Montenegro), in breach of its obli-
gations under general and customary international law, has vio-
lated and is violating the sovereignty of Bosnia and Herzegovina
by :

— armed attacks against Bosnia and Herzegovina by air and land;

— aerial trespass into Bosnian airspace ;
— efforts by direct and indirect means to coerce and intimidate the

Government of Bosnia and Herzegovina ;

(i) that Yugoslavia (Serbia and Montenegro), in breach of its obliga-
tions under general and customary international law, has intervened
and is intervening in the internal affairs of Bosnia and Herzegovina ;

(j) that Yugoslavia (Serbia and Montenegro), in recruiting, training,
arming, equipping, financing, supplying and otherwise encouraging,
supporting, aiding, and directing military and paramilitary actions in
and against Bosnia and Herzegovina by means of its agents and sur-
rogates, has violated and is violating its express charter and treaty
obligations to Bosnia and Herzegovina and, in particular, its charter
and treaty obligations under Article 2 (4), of the United Nations
Charter, as well as its obligations under general and customary inter-
national law;

(k) that under the circumstances set forth above, Bosnia and Herze-
govina has the sovereign right to defend Itself and its People under
United Nations Charter Article 51 and customary international law,
including by means of immediately obtaining military weapons,
equipment, supplies and troops from other States ;

(l) that under the circumstances set forth above, Bosnia and Herze-
govina has the sovereign right under United Nations Charter
Article 51 and customary international law to request the imme-
diate assistance of any State to come to its defence, including by
military means (weapons, equipment, supplies, troops, etc.) ;

(m) that Security Council resolution 713 (1991), imposing a weapons
embargo upon the former Yugoslavia, must be construed in a man-
ner that shall not impair the inherent right of individual or collective
self-defence of Bosnia and Herzegovina under the terms of United
Nations Charter Article 51 and the rules of customary international
law;

(n) that all subsequent Security Council resolutions that refer to or
reaffirm resolution 713 (1991) must be construed in a manner that
shall not impair the inherent right of individual or collective self-
defence of Bosnia and Herzegovina under the terms of United Nations
Charter Article 51 and the rules of customary international law;

(o) that Security Council resolution 713 (1991) and all subsequent Secu-
rity Council resolutions referring thereto or reaffirming thereof must
not be construed to impose an arms embargo upon Bosnia and
Herzegovina, as required by Articles 24 (1) and 51 of the United
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Nations Charter and in accordance with the customary doctrine of
ultra vires ;

(p) that pursuant to the right of collective self-defence recognized by
United Nations Charter Article 51, all other States parties to the
Charter have the right to come to the immediate defence of Bosnia
and Herzegovina — at its request — including by means of imme-
diately providing It with weapons, military equipment and supplies,
and armed forces (soldiers, sailors, air-people, etc.) ;

(q) that Yugoslavia (Serbia and Montenegro) and its agents and surro-
gates are under an obligation to cease and desist immediately from
its breaches of the foregoing legal obligations, and is under a par-
ticular duty to cease and desist immediately :

— from its systematic practice of so-called ‘ethnic cleansing’ of the
citizens and sovereign territory of Bosnia and Herzegovina ;

— from the murder, summary execution, torture, rape, kidnapping,
mayhem, wounding, physical and mental abuse, and detention of
the citizens of Bosnia and Herzegovina ;

— from the wanton devastation of villages, towns, districts, cities,
and religious institutions in Bosnia and Herzegovina ;

— from the bombardment of civilian population centres in Bosnia
and Herzegovina, and especially its capital, Sarajevo ;

— from continuing the siege of any civilian population centres in
Bosnia and Herzegovina, and especially its capital, Sarajevo ;

— from the starvation of the civilian population in Bosnia and
Herzegovina ;

— from the interruption of, interference with, or harassment of
humanitarian relief supplies to the citizens of Bosnia and Herze-
govina by the international community ;

— from all use of force — whether direct or indirect, overt or
covert — against Bosnia and Herzegovina, and from all threats
of force against Bosnia and Herzegovina ;

— from all violations of the sovereignty, territorial integrity or
political independence of Bosnia and Herzegovina, including all
intervention, direct or indirect, in the internal affairs of Bosnia
and Herzegovina ;

— from all support of any kind — including the provision of train-
ing, arms, ammunition, finances, supplies, assistance, direction
or any other form of support — to any nation, group, organiza-
tion, movement or individual engaged or planning to engage in
military or paramilitary actions in or against Bosnia and Herze-
govina ;

(r) that Yugoslavia (Serbia and Montenegro) has an obligation to pay
Bosnia and Herzegovina, in its own right and as parens patriae for
its citizens, reparations for damages to persons and property as well
as to the Bosnian economy and environment caused by the foregoing
violations of international law in a sum to be determined by the
Court. Bosnia and Herzegovina reserves the right to introduce to the
Court a precise evaluation of the damages caused by Yugoslavia
(Serbia and Montenegro).”
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65. In the written proceedings, the following submissions were presented by
the Parties :

On behalf of the Government of Bosnia and Herzegovina,
in the Memorial :

“On the basis of the evidence and legal arguments presented in this
Memorial, the Republic of Bosnia and Herzegovina,

Requests the International Court of Justice to adjudge and declare,

1. That the Federal Republic of Yugoslavia (Serbia and Montenegro),
directly, or through the use of its surrogates, has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Geno-
cide, by destroying in part, and attempting to destroy in whole, national,
ethnical or religious groups within the, but not limited to the, territory
of the Republic of Bosnia and Herzegovina, including in particular the
Muslim population, by
— killing members of the group;
— causing deliberate bodily or mental harm to members of the group;

deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part ;

— imposing measures intended to prevent births within the group;

2. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Pun-
ishment of the Crime of Genocide by conspiring to commit genocide, by
complicity in genocide, by attempting to commit genocide and by incite-
ment to commit genocide ;

3. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Pun-
ishment of the Crime of Genocide by aiding and abetting individuals and
groups engaged in acts of genocide ;

4. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
has violated and is violating the Convention on the Prevention and Pun-
ishment of the Crime of Genocide by virtue of having failed to prevent and
to punish acts of genocide ;

5. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
must immediately cease the above conduct and take immediate and effec-
tive steps to ensure full compliance with its obligations under the Conven-
tion on the Prevention and Punishment of the Crime of Genocide ;

6. That the Federal Republic of Yugoslavia (Serbia and Montenegro)
must wipe out the consequences of its international wrongful acts and
must restore the situation existing before the violations of the Convention
on the Prevention and Punishment of the Crime of Genocide were com-
mitted ;

7. That, as a result of the international responsibility incurred for the
above violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, the Federal Republic of Yugoslavia (Serbia and
Montenegro) is required to pay, and the Republic of Bosnia and Herze-
govina is entitled to receive, in its own right and as parens patriae for its
citizens, full compensation for the damages and losses caused, in the
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amount to be determined by the Court in a subsequent phase of the pro-
ceedings in this case.

The Republic of Bosnia and Herzegovina reserves its right to supple-
ment or amend its submissions in the light of further pleadings.

The Republic of Bosnia and Herzegovina also respectfully draws the
attention of the Court to the fact that it has not reiterated, at this point,
several of the requests it made in its Application, on the formal assump-
tion that the Federal Republic of Yugoslavia (Serbia and Montenegro) has
accepted the jurisdiction of this Court under the terms of the Convention
on the Prevention and Punishment of the Crime of Genocide. If the
Respondent were to reconsider its acceptance of the jurisdiction of the
Court under the terms of that Convention — which it is, in any event, not
entitled to do — the Government of Bosnia and Herzegovina reserves its
right to invoke also all or some of the other existing titles of jurisdiction
and to revive all or some of its previous submissions and requests.”

On behalf of the Government of Serbia and Montenegro,
in the Counter-Memorial 1 :

“The Federal Republic of Yugoslavia requests the International Court
of Justice to adjudge and declare :

1. In view of the fact that no obligations established by the 1948 Con-
vention on the Prevention and Punishment of the Crime of Genocide have
been violated with regard to Muslims and Croats,
— since the acts alleged by the Applicant have not been committed at all,

or not to the extent and in the way alleged by the Applicant, or

— if some have been committed, there was absolutely no intention of
committing genocide, and/or

— they have not been directed specifically against the members of one
ethnic or religious group, i.e. they have not been committed against
individuals just because they belong to some ethnic or religious group,
consequently, they cannot be qualified as acts of genocide or other acts
prohibited by the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide ; and/or

2. In view of the fact that the acts alleged by the Applicant in its sub-
missions cannot be attributed to the Federal Republic of Yugoslavia,
— since they have not been committed by the organs of the Federal

Republic of Yugoslavia,
— since they have not been committed on the territory of the Federal

Republic of Yugoslavia,
— since they have not been committed by the order or under control of

the organs of the Federal Republic of Yugoslavia,
— since there is no other grounds based on the rules of international law

to consider them as acts of the Federal Republic of Yugoslavia,

1 Submissions 3 to 6 relate to counter-claims which were subsequently withdrawn (see
paragraphs 26 and 27 above).
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therefore the Court rejects all claims of the Applicant ; and

3. Bosnia and Herzegovina is responsible for the acts of genocide
committed against the Serbs in Bosnia and Herzegovina and for other
violations of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide,
— because it has incited acts of genocide by the ‘Islamic Declaration’, and

in particular by the position contained in it that ‘there can be no peace
or coexistence between “Islamic faith” and “non-Islamic” social and
political institutions’,

— because it has incited acts of genocide by the Novi Vox, paper of the
Muslim youth, and in particular by the verses of a ‘Patriotic Song’
which read as follows :
‘Dear mother, I’m going to plant willows,
We’ll hang Serbs from them.
Dear mother, I’m going to sharpen knives,
We’ll soon fill pits again’ ;

— because it has incited acts of genocide by the paper Zmaj od Bosne,
and in particular by the sentence in an article published in it that ‘Each
Muslim must name a Serb and take oath to kill him’ ;

— because public calls for the execution of Serbs were broadcast on radio
‘Hajat’ and thereby acts of genocide were incited ;

— because the armed forces of Bosnia and Herzegovina, as well as other
organs of Bosnia and Herzegovina have committed acts of genocide
and other acts prohibited by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide, against the Serbs in Bosnia
and Herzegovina, which have been stated in Chapter Seven of the
Counter-Memorial ;

— because Bosnia and Herzegovina has not prevented the acts of geno-
cide and other acts prohibited by the 1948 Convention on the Preven-
tion and Punishment of the Crime of Genocide, against the Serbs on
its territory, which have been stated in Chapter Seven of the Counter-
Memorial ;

4. Bosnia and Herzegovina has the obligation to punish the persons
held responsible for the acts of genocide and other acts prohibited by the
1948 Convention on the Prevention and Punishment of the Crime of
Genocide ;

5. Bosnia and Herzegovina is bound to take necessary measures so that
the said acts would not be repeated in the future ;

6. Bosnia and Herzegovina is bound to eliminate all consequences of
the violation of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide and provide
adequate compensation.”

On behalf of the Government of Bosnia and Herzegovina,
in the Reply :

“Therefore the Applicant persists in its claims as presented to this Court
on 14 April 1994, and recapitulates its Submissions in their entirety.
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Bosnia and Herzegovina requests the International Court of Justice to
adjudge and declare,

1. That the Federal Republic of Yugoslavia, directly, or through the use
of its surrogates, has violated and is violating the Convention on the Pre-
vention and Punishment of the Crime of Genocide, by destroying in part,
and attempting to destroy in whole, national, ethnical or religious groups
within the, but not limited to the, territory of Bosnia and Herzegovina,
including in particular the Muslim population, by

— killing members of the group;
— causing deliberate bodily or mental harm to members of the group;
— deliberately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or in part ;
— imposing measures intended to prevent births within the group;

2. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Geno-
cide by conspiring to commit genocide, by complicity in genocide, by
attempting to commit genocide and by incitement to commit genocide ;

3. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Geno-
cide by aiding and abetting individuals and groups engaged in acts of
genocide ;

4. That the Federal Republic of Yugoslavia has violated and is violating
the Convention on the Prevention and Punishment of the Crime of Geno-
cide by virtue of having failed to prevent and to punish acts of genocide ;

5. That the Federal Republic of Yugoslavia must immediately cease the
above conduct and take immediate and effective steps to ensure full com-
pliance with its obligations under the Convention on the Prevention and
Punishment of the Crime of Genocide ;

6. That the Federal Republic of Yugoslavia must wipe out the conse-
quences of its international wrongful acts and must restore the situation
existing before the violations of the Convention on the Prevention and
Punishment of the Crime of Genocide were committed ;

7. That, as a result of the international responsibility incurred for the
above violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, the Federal Republic of Yugoslavia is required to
pay, and Bosnia and Herzegovina is entitled to receive, in its own right and
as parens patriae for its citizens, full compensation for the damages and
losses caused, in the amount to be determined by the Court in a subse-
quent phase of the proceedings in this case.

Bosnia and Herzegovina reserves its right to supplement or amend its
submissions in the light of further pleadings ;

8. On the very same grounds the conclusions and submissions of the
Federal Republic of Yugoslavia with regard to the submissions of Bosnia
and Herzegovina need to be rejected ;

9. With regard to the Respondent’s counter-claims the Applicant comes
to the following conclusion. There is no basis in fact and no basis in law
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for the proposition that genocidal acts have been committed against Serbs
in Bosnia and Herzegovina. There is no basis in fact and no basis in law
for the proposition that any such acts, if proven, would have been com-
mitted under the responsibility of Bosnia and Herzegovina or that such
acts, if proven, would be attributable to Bosnia and Herzegovina. Also,
there is no basis in fact and no basis in law for the proposition that Bosnia
and Herzegovina has violated any of its obligations under the Convention
on the Prevention and Punishment of the Crime of Genocide. On the con-
trary, Bosnia and Herzegovina has continuously done everything within its
possibilities to adhere to its obligations under the Convention, and will
continue to do so ;

10. For these reasons, Bosnia and Herzegovina requests the Interna-
tional Court of Justice to reject the counter-claims submitted by the
Respondent in its Counter-Memorial of 23 July 1997.”

On behalf of the Government of Serbia and Montenegro,
in the Rejoinder2 :

“The Federal Republic of Yugoslavia requests the International Court
of Justice to adjudge and declare :

1. In view of the fact that no obligations established by the 1948 Con-
vention on the Prevention and Punishment of the Crime of Genocide have
been violated with regard to Muslims and Croats,
— since the acts alleged by the Applicant have not been committed at all,

or not to the extent and in the way alleged by the Applicant, or

— if some have been committed, there was absolutely no intention of
committing genocide, and/or

— they have not been directed specifically against the members of one
ethnic or religious group, i.e. they have not been committed against
individuals just because they belong to some ethnic or religious group,

consequently they cannot be qualified as acts of genocide or other acts
prohibited by the 1948 Convention on the Prevention and Punishment of
the Crime of Genocide, and/or

2. In view of the fact that the acts alleged by the Applicant in its sub-
missions cannot be attributed to the Federal Republic of Yugoslavia,
— since they have not been committed by the organs of the Federal

Republic of Yugoslavia,
— since they have not been committed on the territory of the Federal

Republic of Yugoslavia,
— since they have not been committed by the order or under control of

the organs of the Federal Republic of Yugoslavia,
— since there are no other grounds based on the rules of international law

to consider them as acts of the Federal Republic of Yugoslavia,

2 Submissions 3 to 6 relate to counter-claims which were subsequently withdrawn (see
paragraphs 26 and 27 above).
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therefore the Court rejects all the claims of the Applicant, and

3. Bosnia and Herzegovina is responsible for the acts of genocide com-
mitted against Serbs in Bosnia and Herzegovina and for other violations
of the obligations established by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide,
— because it has incited acts of genocide by the ‘Islamic Declaration’, and

in particular by the position contained in it that ‘there can be no peace
or coexistence between “Islamic faith” and “non-Islamic” social and
political institutions’,

— because it has incited acts of genocide by the Novi Vox, paper of the
Muslim youth, and in particular by the verses of a ‘Patriotic Song’
which read as follows :
‘Dear mother, I’m going to plant willows,
We’ll hang Serbs from them.
Dear mother, I’m going to sharpen knives,
We’ll soon fill pits again’ ;

— because it has incited acts of genocide by the paper Zmaj od Bosne,
and in particular by the sentence in an article published in it that ‘Each
Muslim’ must name a Serb and take oath to kill him;

— because public calls for the execution of Serbs were broadcast on radio
‘Hajat’ and thereby acts of genocide were incited ;

— because the armed forces of Bosnia and Herzegovina, as well as other
organs of Bosnia and Herzegovina have committed acts of genocide
and other acts prohibited by the 1948 Convention on the Prevention
and Punishment of the Crime of Genocide (enumerated in Article III),
against Serbs in Bosnia and Herzegovina, which have been stated in
Chapter Seven of the Counter-Memorial ;

— because Bosnia and Herzegovina has not prevented the acts of
genocide and other acts prohibited by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide (enumerated
in Article III), against Serbs on its territory, which have been stated
in Chapter Seven of the Counter-Memorial ;

4. Bosnia and Herzegovina has the obligation to punish the persons
held responsible for the acts of genocide and other acts prohibited by the
1948 Convention on the Prevention and Punishment of the Crime of
Genocide ;

5. Bosnia and Herzegovina is bound to take necessary measures so that
the said acts would not be repeated in the future ;

6. Bosnia and Herzegovina is bound to eliminate all the consequences
of violation of the obligations established by the 1948 Convention on the
Prevention and Punishment of the Crime of Genocide and to provide
adequate compensation.”

66. At the oral proceedings, the following final submissions were presented
by the Parties :

On behalf of the Government of Bosnia and Herzegovina,
at the hearing of 24 April 2006 :
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“Bosnia and Herzegovina requests the International Court of Justice to
adjudge and declare :

1. That Serbia and Montenegro, through its organs or entities under its
control, has violated its obligations under the Convention on the Preven-
tion and Punishment of the Crime of Genocide by intentionally destroying
in part the non-Serb national, ethnical or religious group within, but not
limited to, the territory of Bosnia and Herzegovina, including in particular
the Muslim population, by

— killing members of the group;
— causing serious bodily or mental harm to members of the group;
— deliberately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or in part ;
— imposing measures intended to prevent births within the group;
— forcibly transferring children of the group to another group;

2. Subsidiarily :
(i) that Serbia and Montenegro has violated its obligations under the

Convention on the Prevention and Punishment of the Crime of Geno-
cide by complicity in genocide as defined in paragraph 1, above ;
and/or

(ii) that Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Geno-
cide by aiding and abetting individuals, groups and entities engaged in
acts of genocide, as defined in paragraph 1 above ;

3. That Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide
by conspiring to commit genocide and by inciting to commit genocide, as
defined in paragraph 1 above ;

4. That Serbia and Montenegro has violated its obligations under the
Convention on the Prevention and Punishment of the Crime of Genocide
for having failed to prevent genocide ;

5. That Serbia and Montenegro has violated and is violating its obliga-
tions under the Convention on the Prevention and Punishment of the
Crime of Genocide for having failed and for failing to punish acts of geno-
cide or any other act prohibited by the Convention on the Prevention and
Punishment of the Crime of Genocide, and for having failed and for fail-
ing to transfer individuals accused of genocide or any other act prohibited
by the Convention to the International Criminal Tribunal for the former
Yugoslavia and to fully co-operate with this Tribunal ;

6. That the violations of international law set out in submissions 1 to 5
constitute wrongful acts attributable to Serbia and Montenegro which
entail its international responsibility, and, accordingly,
(a) that Serbia and Montenegro shall immediately take effective steps to

ensure full compliance with its obligation to punish acts of genocide
under the Convention on the Prevention and Punishment of the
Crime of Genocide or any other act prohibited by the Convention
and to transfer individuals accused of genocide or any other act pro-
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hibited by the Convention to the International Criminal Tribunal for
the former Yugoslavia and to fully co-operate with this Tribunal ;

(b) that Serbia and Montenegro must redress the consequences of its
international wrongful acts and, as a result of the international respon-
sibility incurred for the above violations of the Convention on the
Prevention and Punishment of the Crime of Genocide, must pay, and
Bosnia and Herzegovina is entitled to receive, in its own right and as
parens patriae for its citizens, full compensation for the damages and
losses caused. That, in particular, the compensation shall cover any
financially assessable damage which corresponds to :

(i) damage caused to natural persons by the acts enumerated in
Article III of the Convention, including non-material damage
suffered by the victims or the surviving heirs or successors and
their dependants ;

(ii) material damage caused to properties of natural or legal per-
sons, public or private, by the acts enumerated in Article III of
the Convention ;

(iii) material damage suffered by Bosnia and Herzegovina in respect
of expenditures reasonably incurred to remedy or mitigate
damage flowing from the acts enumerated in Article III of the
Convention ;

(c) that the nature, form and amount of the compensation shall be deter-
mined by the Court, failing agreement thereon between the Parties
one year after the Judgment of the Court, and that the Court shall
reserve the subsequent procedure for that purpose ;

(d) that Serbia and Montenegro shall provide specific guarantees and
assurances that it will not repeat the wrongful acts complained of, the
form of which guarantees and assurances is to be determined by the
Court ;

7. That in failing to comply with the Orders for indication of provi-
sional measures rendered by the Court on 8 April 1993 and 13 Septem-
ber 1993 Serbia and Montenegro has been in breach of its international
obligations and is under an obligation to Bosnia and Herzegovina to pro-
vide for the latter violation symbolic compensation, the amount of which
is to be determined by the Court.”

On behalf of the Government of Serbia and Montenegro,
at the hearing of 9 May 2006 :

“Serbia and Montenegro asks the Court to adjudge and declare :

— that this Court has no jurisdiction because the Respondent had no
access to the Court at the relevant moment ; or, in the alternative ;

— that this Court has no jurisdiction over the Respondent because the
Respondent never remained or became bound by Article IX of the
Convention on the Prevention and Punishment of the Crime of Geno-
cide, and because there is no other ground on which jurisdiction over
the Respondent could be based.

In case the Court determines that jurisdiction exists Serbia and Monte-
negro asks the Court to adjudge and declare :
— That the requests in paragraphs 1 to 6 of the Submissions of Bosnia
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and Herzegovina relating to alleged violations of the obligations under
the Convention on the Prevention and Punishment of the Crime of
Genocide be rejected as lacking a basis either in law or in fact.

— In any event, that the acts and/or omissions for which the respondent
State is alleged to be responsible are not attributable to the respondent
State. Such attribution would necessarily involve breaches of the law
applicable in these proceedings.

— Without prejudice to the foregoing, that the relief available to the
applicant State in these proceedings, in accordance with the appro-
priate interpretation of the Convention on the Prevention and
Punishment of the Crime of Genocide, is limited to the rendering of a
declaratory judgment.

— Further, without prejudice to the foregoing, that any question of legal
responsibility for alleged breaches of the Orders for the indication of
provisional measures, rendered by the Court on 8 April 1993 and
13 September 1993, does not fall within the competence of the Court to
provide appropriate remedies to an applicant State in the context of
contentious proceedings, and, accordingly, the request in paragraph 7
of the Submissions of Bosnia and Herzegovina should be rejected.”

* * *

II. IDENTIFICATION OF THE RESPONDENT PARTY

67. The Court has first to consider a question concerning the identifi-
cation of the Respondent Party before it in these proceedings. After the
close of the oral proceedings, by a letter dated 3 June 2006, the President
of the Republic of Serbia informed the Secretary-General of the United
Nations that, following the Declaration of Independence adopted by the
National Assembly of Montenegro on 3 June 2006, “the membership of
the state union Serbia and Montenegro in the United Nations, including
all organs and organisations of the United Nations system, [would be]
continued by the Republic of Serbia on the basis of Article 60 of the Con-
stitutional Charter of Serbia and Montenegro”. He further stated that “in
the United Nations the name ‘Republic of Serbia’ [was] to be henceforth
used instead of the name ‘Serbia and Montenegro’ ” and added that the
Republic of Serbia “remain[ed] responsible in full for all the rights and
obligations of the state union of Serbia and Montenegro under the UN
Charter”.

68. By a letter of 16 June 2006, the Minister for Foreign Affairs of the
Republic of Serbia informed the Secretary-General, inter alia, that “[t]he
Republic of Serbia continue[d] to exercise its rights and honour its com-
mitments deriving from international treaties concluded by Serbia and
Montenegro” and requested that “the Republic of Serbia be considered a
party to all international agreements in force, instead of Serbia and Mon-
tenegro”. By a letter addressed to the Secretary-General dated 30 June
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2006, the Minister for Foreign Affairs confirmed the intention of the
Republic of Serbia to continue to exercise its rights and honour its com-
mitments deriving from international treaties concluded by Serbia and
Montenegro. He specified that “all treaty actions undertaken by Serbia
and Montenegro w[ould] continue in force with respect to the Republic
of Serbia with effect from 3 June 2006”, and that, “all declarations,
reservations and notifications made by Serbia and Montenegro w[ould]
be maintained by the Republic of Serbia until the Secretary-General,
as depositary, [were] duly notified otherwise”.

69. On 28 June 2006, by its resolution 60/264, the General Assembly
admitted the Republic of Montenegro (hereinafter “Montenegro”) as a
new Member of the United Nations.

70. By letters dated 19 July 2006, the Registrar requested the Agent of
Bosnia and Herzegovina, the Agent of Serbia and Montenegro and the
Foreign Minister of Montenegro to communicate to the Court the views
of their Governments on the consequences to be attached to the above-
mentioned developments in the context of the case. By a letter dated
26 July 2006, the Agent of Serbia and Montenegro explained that, in his
Government’s opinion, “there [was] continuity between Serbia and Mon-
tenegro and the Republic of Serbia (on the grounds of Article 60 of the
Constitutional Charter of Serbia and Montenegro)”. He noted that the
entity which had been Serbia and Montenegro “ha[d] been replaced by
two distinct States, one of them [was] Serbia, the other [was] Monte-
negro”. In those circumstances, the view of his Government was that
“the Applicant ha[d] first to take a position, and to decide whether it
wishe[d] to maintain its original claim encompassing both Serbia and
Montenegro, or whether it [chose] to do otherwise”.

71. By a letter to the Registrar dated 16 October 2006, the Agent of
Bosnia and Herzegovina referred to the letter of 26 July 2006 from the
Agent of Serbia and Montenegro, and observed that Serbia’s definition
of itself as the continuator of the former Serbia and Montenegro had
been accepted both by Montenegro and the international community. He
continued however as follows:

“this acceptance cannot have, and does not have, any effect on the
applicable rules of state responsibility. Obviously, these cannot be
altered bilaterally or retroactively. At the time when genocide was
committed and at the time of the initiation of this case, Serbia and
Montenegro constituted a single state. Therefore, Bosnia and Herze-
govina is of the opinion that both Serbia and Montenegro, jointly
and severally, are responsible for the unlawful conduct that consti-
tute the cause of action in this case.”

72. By a letter dated 29 November 2006, the Chief State Prosecutor of
Montenegro, after indicating her capacity to act as legal representative of
the Republic of Montenegro, referred to the letter from the Agent of
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Bosnia and Herzegovina dated 16 October 2006, quoted in the previous
paragraph, expressing the view that “both Serbia and Montenegro, jointly
and severally, are responsible for the unlawful conduct that constitute[s]
the cause of action in this case”. The Chief State Prosecutor stated that
the allegation concerned the liability in international law of the sovereign
State of Montenegro, and that Montenegro regarded it as an attempt to
have it become a participant in this way, without its consent, “i.e. to
become a respondent in this procedure”. The Chief State Prosecutor
drew attention to the fact that, following the referendum held in Mon-
tenegro on 21 May 2006, the National Assembly of Montenegro had
adopted a decision pronouncing the independence of the Republic of
Montenegro. In the view of the Chief State Prosecutor, the Republic of
Montenegro had become “an independent state with full international
legal personality within its existing administrative borders”, and she
continued:

“The issue of international-law succession of [the] State union of
Serbia and Montenegro is regulated in Article 60 of [the] Constitu-
tional Charter, and according to [that] Article the legal successor of
[the] State union of Serbia and Montenegro is the Republic of
Serbia, which, as a sovereign state, [has] become [the] follower of
all international obligations and successor in international organi-
zations.”

The Chief State Prosecutor concluded that in the dispute before the
Court, “the Republic of Montenegro may not have [the] capacity of
respondent, [for the] above mentioned reasons”.

73. By a letter dated 11 December 2006, the Agent of Serbia referred
to the letters from the Applicant and from Montenegro described in
paragraphs 71 and 72 above, and observed that there was “an obvious
contradiction between the position of the Applicant on the one hand and
the position of Montenegro on the other regarding the question whether
these proceedings may or may not yield a decision which would result in
the international responsibility of Montenegro” for the unlawful conduct
invoked by the Applicant. The Agent stated that “Serbia is of the opinion
that this issue needs to be resolved by the Court”.

74. The Court observes that the facts and events on which the final
submissions of Bosnia and Herzegovina are based occurred at a period of
time when Serbia and Montenegro constituted a single State.

75. The Court notes that Serbia has accepted “continuity between Ser-
bia and Montenegro and the Republic of Serbia” (paragraph 70 above),
and has assumed responsibility for “its commitments deriving from inter-
national treaties concluded by Serbia and Montenegro” (paragraph 68
above), thus including commitments under the Genocide Convention.
Montenegro, on the other hand, does not claim to be the continuator of
Serbia and Montenegro.
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76. The Court recalls a fundamental principle that no State may be
subject to its jurisdiction without its consent ; as the Court observed in
the case of Certain Phosphate Lands in Nauru (Nauru v. Australia), the
Court’s “jurisdiction depends on the consent of States and, consequently,
the Court may not compel a State to appear before it . . .” (Preliminary
Objections, Judgment, I.C.J. Reports 1992, p. 260, para. 53). In its Judg-
ment of 11 July 1996 (see paragraph 12 above), the significance of which
will be explained below, the Court found that such consent existed, for
the purposes of the present case, on the part of the FRY, which subse-
quently assumed the name of Serbia and Montenegro, without however
any change in its legal personality. The events related in paragraphs 67 to
69 above clearly show that the Republic of Montenegro does not con-
tinue the legal personality of Serbia and Montenegro; it cannot therefore
have acquired, on that basis, the status of Respondent in the present case.
It is also clear from the letter of 29 November 2006 quoted in para-
graph 72 above that it does not give its consent to the jurisdiction of the
Court over it for the purposes of the present dispute. Furthermore, the
Applicant did not in its letter of 16 October 2006 assert that Montenegro
is still a party to the present case ; it merely emphasized its views as to the
joint and several liability of Serbia and of Montenegro.

77. The Court thus notes that the Republic of Serbia remains a
respondent in the case, and at the date of the present Judgment is indeed
the only Respondent. Accordingly, any findings that the Court may make
in the operative part of the present Judgment are to be addressed to
Serbia.

78. That being said, it has to be borne in mind that any responsibility
for past events determined in the present Judgment involved at the rele-
vant time the State of Serbia and Montenegro.

79. The Court observes that the Republic of Montenegro is a party to
the Genocide Convention. Parties to that Convention have undertaken
the obligations flowing from it, in particular the obligation to co-operate
in order to punish the perpetrators of genocide.

* * *

III. THE COURT’S JURISDICTION

(1) Introduction : The Jurisdictional Objection of Serbia and
Montenegro

80. Notwithstanding the fact that in this case the stage of oral pro-
ceedings on the merits has been reached, and the fact that in 1996 the
Court gave a judgment on preliminary objections to its jurisdiction
(Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary
Objections, Judgment, I.C.J. Reports 1996 (II), p. 595, hereinafter “the
1996 Judgment”), an important issue of a jurisdictional character has
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since been raised by the Initiative, and the Court has been asked to rule
upon it (see paragraphs 26-28 above). The basis of jurisdiction asserted
by the Applicant, and found applicable by the Court by the 1996 Judg-
ment, is Article IX of the Genocide Convention. The Socialist Federal
Republic of Yugoslavia (hereinafter “the SFRY”) became a party to that
Convention on 29 August 1950. In substance, the central question now
raised by the Respondent is whether at the time of the filing of the Appli-
cation instituting the present proceedings the Respondent was or was not
the continuator of the SFRY. The Respondent now contends that it was
not a continuator State, and that therefore not only was it not a party to
the Genocide Convention when the present proceedings were instituted,
but it was not then a party to the Statute of the Court by virtue of mem-
bership in the United Nations ; and that, not being such a party, it did
not have access to the Court, with the consequence that the Court had no
jurisdiction ratione personae over it.

81. This contention was first raised, in the context of the present case,
by the “Initiative to the Court to Reconsider ex officio Jurisdiction over
Yugoslavia” filed by the Respondent on 4 May 2001 (paragraph 26
above). The circumstances underlying that Initiative will be examined in
more detail below (paragraphs 88-99). Briefly stated, the situation was
that the Respondent, after claiming that since the break-up of the SFRY
in 1992 it was the continuator of that State, and as such maintained the
membership of the SFRY in the United Nations, had on 27 October 2000
applied, “in light of the implementation of the Security Council resolu-
tion 777 (1992)”, to be admitted to the Organization as a new Member,
thereby in effect relinquishing its previous claim. The Respondent con-
tended that it had in 2000 become apparent that it had not been a Mem-
ber of the United Nations in the period 1992-2000, and was thus not a
party to the Statute at the date of the filing of the Application in this
case ; and that it was not a party to the Genocide Convention on that
date. The Respondent concluded that “the Court has no jurisdiction over
[the Respondent] ratione personae”. It requested the Court “to suspend
proceedings regarding the merits of the Case until a decision on this Ini-
tiative is rendered”.

82. By a letter of 12 June 2003, the Registrar, acting on the instruc-
tions of the Court, informed the Respondent that the Court could not
accede to the request made in that document, that the proceedings be sus-
pended until a decision was rendered on the jurisdictional issues raised
therein. The Respondent was informed, nevertheless, that the Court
“w[ould] not give judgment on the merits in the present case unless it
[was] satisfied that it ha[d] jurisdiction” and that, “[s]hould Serbia and
Montenegro wish to present further argument to the Court on jurisdic-
tional questions during the oral proceedings on the merits, it w[ould] be
free to do so”. The Respondent accordingly raised, as an “issue of pro-
cedure”, the question whether the Respondent had access to the Court at
the date of the Application, and each of the parties has now addressed
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argument to the Court on that question. It has however at the same time
been argued by the Applicant that the Court may not deal with the ques-
tion, or that the Respondent is debarred from raising it at this stage of
the proceedings. These contentions will be examined below.

83. Subsequently, on 15 December 2004, the Court delivered judgment
in eight cases brought by Serbia and Montenegro against Member States
of NATO (cases concerning the Legality of Use of Force). The Applica-
tions instituting proceedings in those cases had been filed on 29 April 1999,
that is to say prior to the admission of Serbia and Montenegro (then
known as the Federal Republic of Yugoslavia) to the United Nations on
1 November 2000. In each of these cases, the Court held that it had no
jurisdiction to entertain the claims made in the Application (see, for
example, Legality of Use of Force (Serbia and Montenegro v. Belgium),
Preliminary Objections, Judgment, I.C.J. Reports 2004, p. 328, para. 129),
on the grounds that “Serbia and Montenegro did not, at the time of the
institution of the present proceedings, have access to the Court under
either paragraph 1 or paragraph 2 of Article 35 of the Statute” (ibid.,
p. 327, para. 127). It held, “in light of the legal consequences of the new
development since 1 November 2000”, that “Serbia and Montenegro was
not a Member of the United Nations, and in that capacity a State party
to the Statute of the International Court of Justice, at the time of filing its
Application . . .” (ibid., p. 311, para. 79). No finding was made in those
judgments on the question whether or not the Respondent was a party to
the Genocide Convention at the relevant time.

84. Both Parties recognize that each of these Judgments has the force
of res judicata in the specific case for the parties thereto; but they also
recognize that these Judgments, not having been rendered in the present
case, and involving as parties States not parties to the present case, do
not constitute res judicata for the purposes of the present proceedings. In
view however of the findings in the cases concerning the Legality of Use
of Force as to the status of the FRY vis-à-vis the United Nations and the
Court in 1999, the Respondent has invoked those decisions as supportive
of its contentions in the present case.

85. The grounds upon which, according to Bosnia and Herzegovina,
the Court should, at this late stage of the proceedings, decline to examine
the questions raised by the Respondent as to the status of Serbia and
Montenegro in relation to Article 35 of the Statute, and its status as a
party to the Genocide Convention, are because the conduct of the
Respondent in relation to the case has been such as to create a sort of
forum prorogatum, or an estoppel, or to debar it, as a matter of good
faith, from asserting at this stage of the proceedings that it had no access
to the Court at the date the proceedings were instituted; and because the
questions raised by the Respondent had already been resolved by the
1996 Judgment, with the authority of res judicata.
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86. As a result of the Initiative of the Respondent (paragraph 81
above), and its subsequent argument on what it has referred to as an
“issue of procedure”, the Court has before it what is essentially an objec-
tion by the Respondent to its jurisdiction, which is preliminary in the
sense that, if it is upheld, the Court will not proceed to determine the
merits. The Applicant objects in turn to the Court examining further the
Respondent’s jurisdictional objection. These matters evidently require
to be examined as preliminary points, and it was for this reason that
the Court instructed the Registrar to write to the Parties the letter of
12 June 2003, referred to in paragraph 82 above. The letter was intended
to convey that the Court would listen to any argument raised by the Ini-
tiative which might be put to it, but not as an indication of what its ruling
might be on any such arguments.

87. In order to make clear the background to these issues, the Court
will first briefly review the history of the relationship between the
Respondent and the United Nations during the period from the break-up
of the SFRY in 1992 to the admission of Serbia and Montenegro (then
called the Federal Republic of Yugoslavia) to the United Nations on
1 November 2000. The previous decisions of the Court in this case, and
in the Application for Revision case, have been briefly recalled above
(paragraphs 4, 8, 12 and 31). They will be referred to more fully below
(paragraphs 105-113) for the purpose of (in particular) an examination of
the contentions of Bosnia and Herzegovina on the question of res judicata.

* *

(2) History of the Status of the FRY with Regard to
the United Nations

88. In the early 1990s the SFRY, a founding Member State of the
United Nations, made up of Bosnia and Herzegovina, Croatia, Macedo-
nia, Montenegro, Serbia and Slovenia, began to disintegrate. On
25 June 1991 Croatia and Slovenia both declared independence, followed
by Macedonia on 17 September 1991 and Bosnia and Herzegovina on
6 March 1992. On 22 May 1992, Bosnia and Herzegovina, Croatia and
Slovenia were admitted as Members to the United Nations ; as was the
former Yugoslav Republic of Macedonia on 8 April 1993.

89. On 27 April 1992 the “participants of the joint session of the
SFRY Assembly, the National Assembly of the Republic of Serbia and
the Assembly of the Republic of Montenegro” had adopted a declara-
tion, stating in pertinent parts :
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“. . . . . . . . . . . . . . . . . . . . . . . . . . . .
1. The Federal Republic of Yugoslavia, continuing the state, inter-

national legal and political personality of the Socialist Federal
Republic of Yugoslavia, shall strictly abide by all the commitments
that the SFR of Yugoslavia assumed internationally,

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Remaining bound by all obligations to international organizations

and institutions whose member it is . . .” (United Nations doc. A/
46/915, Ann. II).

90. An official Note dated 27 April 1992 from the Permanent Mission
of Yugoslavia to the United Nations, addressed to the Secretary-General
of the United Nations, stated inter alia that :

“The Assembly of the Socialist Federal Republic of Yugoslavia, at
its session held on 27 April 1992, promulgated the Constitution of
the Federal Republic of Yugoslavia. Under the Constitution, on the
basis of the continuing personality of Yugoslavia and the legitimate
decisions by Serbia and Montenegro to continue to live together in
Yugoslavia, the Socialist Federal Republic of Yugoslavia is trans-
formed into the Federal Republic of Yugoslavia, consisting of the
Republic of Serbia and the Republic of Montenegro.

Strictly respecting the continuity of the international personality
of Yugoslavia, the Federal Republic of Yugoslavia shall continue to
fulfil all the rights conferred to, and obligations assumed by, the
Socialist Federal Republic of Yugoslavia in international relations,
including its membership in all international organizations and par-
ticipation in international treaties ratified or acceded to by Yugosla-
via.” (United Nations doc. A/46/915, Ann. I.)

91. On 30 May 1992, the Security Council adopted resolu-
tion 757 (1992), in which, inter alia, it noted that “the claim by the Fed-
eral Republic of Yugoslavia (Serbia and Montenegro) to continue auto-
matically the membership of the former Socialist Federal Republic of
Yugoslavia in the United Nations has not been generally accepted”.

92. On 19 September 1992, the Security Council adopted resolution 777
(1992) which read as follows:

“The Security Council,

Reaffirming its resolution 713 (1991) of 25 September 1991 and all
subsequent relevant resolutions,

80 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

41

HP EXHIBIT 348

3133



Considering that the state formerly known as the Socialist Federal
Republic of Yugoslavia has ceased to exist,

Recalling in particular resolution 757 (1992) which notes that ‘the
claim by the Federal Republic of Yugoslavia (Serbia and Monte-
negro) to continue automatically the membership of the former
Socialist Federal Republic of Yugoslavia in the United Nations
has not been generally accepted’,

1. Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia in the United
Nations ; and therefore recommends to the General Assembly that it
decide that the Federal Republic of Yugoslavia (Serbia and Mon-
tenegro) should apply for membership in the United Nations and
that it shall not participate in the work of the General Assembly;

2. Decides to consider the matter again before the end of the
main part of the forty-seventh session of the General Assembly.”

The resolution was adopted by 12 votes in favour, none against, and
3 abstentions.

93. On 22 September 1992 the General Assembly adopted resolu-
tion 47/1, according to which:

“The General Assembly,

Having received the recommendation of the Security Council of
19 September 1992 that the Federal Republic of Yugoslavia (Serbia
and Montenegro) should apply for membership in the United
Nations and that it shall not participate in the work of the General
Assembly,

1. Considers that the Federal Republic of Yugoslavia (Serbia and
Montenegro) cannot continue automatically the membership of the
former Socialist Federal Republic of Yugoslavia in the United
Nations ; and therefore decides that the Federal Republic of Yugo-
slavia (Serbia and Montenegro) should apply for membership in the
United Nations and that it shall not participate in the work of the
General Assembly;

2. Takes note of the intention of the Security Council to consider
the matter again before the end of the main part of the forty-seventh
session of the General Assembly.”

The resolution was adopted by 127 votes to 6, with 26 abstentions.
94. On 25 September 1992, the Permanent Representatives of Bosnia

and Herzegovina and Croatia addressed a letter to the Secretary-General,
in which, with reference to Security Council resolution 777 (1992) and
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General Assembly resolution 47/1, they stated their understanding as fol-
lows: “At this moment, there is no doubt that the Socialist Federal
Republic of Yugoslavia is not a member of the United Nations any more.
At the same time, the Federal Republic of Yugoslavia is clearly not yet a
member.” They concluded that “[t]he flag flying in front of the United
Nations and the name-plaque bearing the name ‘Yugoslavia’ do not rep-
resent anything or anybody any more” and “kindly request[ed] that [the
Secretary-General] provide a legal explanatory statement concerning the
questions raised” (United Nations doc. A/47/474).

95. In response, on 29 September 1992, the Under-Secretary-General
and Legal Counsel of the United Nations addressed a letter to the Per-
manent Representatives of Bosnia and Herzegovina and Croatia, in
which he stated that the “considered view of the United Nations Secre-
tariat regarding the practical consequences of the adoption by the Gen-
eral Assembly of resolution 47/1” was as follows:

“While the General Assembly has stated unequivocally that the
Federal Republic of Yugoslavia (Serbia and Montenegro) cannot
automatically continue the membership of the former Socialist Fed-
eral Republic of Yugoslavia in the United Nations and that the Fed-
eral Republic of Yugoslavia (Serbia and Montenegro) should apply
for membership in the United Nations, the only practical conse-
quence that the resolution draws is that the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate in the
work of the General Assembly. It is clear, therefore, that representa-
tives of the Federal Republic of Yugoslavia (Serbia and Montene-
gro) can no longer participate in the work of the General Assembly,
its subsidiary organs, nor conferences and meetings convened by it.

On the other hand, the resolution neither terminates nor suspends
Yugoslavia’s membership in the Organization. Consequently, the
seat and nameplate remain as before, but in Assembly bodies repre-
sentatives of the Federal Republic of Yugoslavia (Serbia and Mon-
tenegro) cannot sit behind the sign ‘Yugoslavia’. Yugoslav missions
at United Nations Headquarters and offices may continue to func-
tion and may receive and circulate documents. At Headquarters, the
Secretariat will continue to fly the flag of the old Yugoslavia as it is
the last flag of Yugoslavia used by the Secretariat. The resolution
does not take away the right of Yugoslavia to participate in the
work of organs other than Assembly bodies. The admission to the
United Nations of a new Yugoslavia under Article 4 of the Charter
will terminate the situation created by resolution 47/1.” (United
Nations doc. A/47/485; emphasis in the original.)
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96. On 29 April 1993, the General Assembly, upon the recommenda-
tion contained in Security Council resolution 821 (1993) (couched in
terms similar to those of Security Council resolution 777 (1992)), adopted
resolution 47/229 in which it decided that “the Federal Republic of
Yugoslavia (Serbia and Montenegro) shall not participate in the work of
the Economic and Social Council”.

97. In its Judgments in the cases concerning the Legality of Use of
Force (paragraph 83 above), the Court commented on this sequence of
events by observing that “all these events testify to the rather confused
and complex state of affairs that obtained within the United Nations sur-
rounding the issue of the legal status of the Federal Republic of Yugo-
slavia in the Organization during this period” (Preliminary Objections,
Judgment, I.C.J. Reports 2004, p. 308, para. 73), and earlier the Court, in
another context, had referred to the “sui generis position which the FRY
found itself in” during the period between 1992 to 2000 (loc. cit., citing
I.C.J. Reports 2003, p. 31, para. 71).

98. This situation, however, came to an end with a new development
in 2000. On 24 September 2000, Mr. Koštunica was elected President of
the FRY. In that capacity, on 27 October 2000 he sent a letter to the
Secretary-General requesting admission of the FRY to membership in
the United Nations, in the following terms:

“In the wake of fundamental democratic changes that took place
in the Federal Republic of Yugoslavia, in the capacity of President,
I have the honour to request the admission of the Federal Republic
of Yugoslavia to the United Nations in light of the implementation
of the Security Council resolution 777 (1992).” (United Nations
doc. A/55/528-S/2000/1043; emphasis added.)

99. Acting upon this application by the FRY for membership in the
United Nations, the Security Council on 31 October 2000 “recom-
mend[ed] to the General Assembly that the Federal Republic of Yugo-
slavia be admitted to membership in the United Nations” (United Nations
doc. S/RES/1326). On 1 November 2000, the General Assembly, by reso-
lution 55/12, “[h]aving received the recommendation of the Security
Council of 31 October 2000” and “[h]aving considered the application
for membership of the Federal Republic of Yugoslavia”, decided to
“admit the Federal Republic of Yugoslavia to membership in the United
Nations”.

* *

(3) The Response of Bosnia and Herzegovina

100. The Court will now consider the Applicant’s response to the juris-
dictional objection raised by the Respondent, that is to say the conten-
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tion of Bosnia and Herzegovina that the Court should not examine the
question, raised by the Respondent in its Initiative (paragraph 81 above),
of the status of the Respondent at the date of the filing of the Application
instituting proceedings. It is first submitted by Bosnia and Herzegovina
that the Respondent was under a duty to raise the issue of whether the
FRY (Serbia and Montenegro) was a Member of the United Nations at
the time of the proceedings on the preliminary objections, in 1996, and
that since it did not do so, the principle of res judicata, attaching to the
Court’s 1996 Judgment on those objections, prevents it from reopening
the issue. Secondly, the Applicant argues that the Court itself, having
decided in 1996 that it had jurisdiction in the case, would be in breach of
the principle of res judicata if it were now to decide otherwise, and that
the Court cannot call in question the authority of its decisions as res judi-
cata.

101. The first contention, as to the alleged consequences of the fact
that Serbia did not raise the question of access to the Court under
Article 35 at the preliminary objection stage, can be dealt with succinctly.
Bosnia and Herzegovina has argued that to uphold the Respondent’s
objection “would mean that a respondent, after having asserted one or
more preliminary objections, could still raise others, to the detriment of
the effective administration of justice, the smooth conduct of proceed-
ings, and, in the present case, the doctrine of res judicata”. It should
however be noted that if a party to proceedings before the Court chooses
not to raise an issue of jurisdiction by way of the preliminary objection
procedure under Article 79 of the Rules, that party is not necessarily
thereby debarred from raising such issue during the proceedings on the
merits of the case. As the Court stated in the case of Avena and Other
Mexican Nationals (Mexico v. United States of America),

“There are of course circumstances in which the party failing to
put forward an objection to jurisdiction might be held to have acqui-
esced in jurisdiction (Appeal Relating to the Jurisdiction of the
ICAO Council, Judgment, I.C.J. Reports 1972, p. 52, para. 13).
However, apart from such circumstances, a party failing to avail
itself of the Article 79 procedure may forfeit the right to bring about
a suspension of the proceedings on the merits, but can still argue the
objection along with the merits.” (Judgment, I.C.J. Reports 2004,
p. 29, para. 24).

This first contention of Bosnia and Herzegovina must thus be understood
as a claim that the Respondent, by its conduct in relation to the case,
including the failure to raise the issue of the application of Article 35 of
the Statute, by way of preliminary objection or otherwise, at an earlier
stage of the proceedings, should be held to have acquiesced in jurisdic-
tion. This contention is thus parallel to the argument mentioned above
(paragraph 85), also advanced by Bosnia and Herzegovina, that the
Respondent is debarred from asking the Court to examine that issue for
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reasons of good faith, including estoppel and the principle allegans con-
traria nemo audietur.

102. The Court does not however find it necessary to consider here
whether the conduct of the Respondent could be held to constitute an
acquiescence in the jurisdiction of the Court. Such acquiescence, if estab-
lished, might be relevant to questions of consensual jurisdiction, and in
particular jurisdiction ratione materiae under Article IX of the Genocide
Convention, but not to the question whether a State has the capacity
under the Statute to be a party to proceedings before the Court.

The latter question may be regarded as an issue prior to that of juris-
diction ratione personae, or as one constitutive element within the con-
cept of jurisdiction ratione personae. Either way, unlike the majority of
questions of jurisdiction, it is not a matter of the consent of the parties.
As the Court observed in the cases concerning the Legality of Use of
Force,

“a distinction has to be made between a question of jurisdiction that
relates to the consent of a party and the question of the right of a
party to appear before the Court under the requirements of the Stat-
ute, which is not a matter of consent. The question is whether as a
matter of law Serbia and Montenegro was entitled to seise the Court
as a party to the Statute at the time when it instituted proceedings in
these cases. Since that question is independent of the views or wishes
of the Parties, even if they were now to have arrived at a shared view
on the point, the Court would not have to accept that view as
necessarily the correct one. The function of the Court to enquire
into the matter and reach its own conclusion is thus mandatory
upon the Court irrespective of the consent of the parties and is in no
way incompatible with the principle that the jurisdiction of the
Court depends on consent.” (Legality of Use of Force (Serbia and
Montenegro v. Belgium), Preliminary Objections, Judgment,
I.C.J. Reports 2004, p. 295, para. 36; emphasis in the original.)

103. It follows that, whether or not the Respondent should be held to
have acquiesced in the jurisdiction of the Court in this case, such acqui-
escence would in no way debar the Court from examining and ruling
upon the question stated above. The same reasoning applies to the argu-
ment that the Respondent is estopped from raising the matter at this
stage, or debarred from doing so by considerations of good faith. All
such considerations can, at the end of the day, only amount to attributing
to the Respondent an implied acceptance, or deemed consent, in relation
to the jurisdiction of the Court ; but, as explained above, ad hoc consent
of a party is distinct from the question of its capacity to be a party to
proceedings before the Court.

104. However Bosnia and Herzegovina’s second contention is that,
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objectively and apart from any effect of the conduct of the Respondent,
the question of the application of Article 35 of the Statute in this case has
already been resolved as a matter of res judicata, and that if the Court
were to go back on its 1996 decision on jurisdiction, it would disregard
fundamental rules of law. In order to assess the validity of this conten-
tion, the Court will first review its previous decisions in the present case
in which its jurisdiction, or specifically the question whether Serbia and
Montenegro could properly appear before the Court, has been in issue.

* *
(4) Relevant Past Decisions of the Court

105. On 8 April 1993, the Court made an Order in this case indicating
certain provisional measures. In that Order the Court briefly examined
the circumstances of the break-up of the SFRY, and the claim of the
Respondent (then known as “Yugoslavia (Serbia and Montenegro)”) to
continuity with that State, and consequent entitlement to continued
membership in the United Nations. It noted that “the solution adopted”
within the United Nations was “not free from legal difficulties”, but con-
cluded that “the question whether or not Yugoslavia is a Member of the
United Nations and as such a party to the Statute of the Court is one
which the Court does not need to determine definitively at the present
stage of the proceedings” (Application of the Convention on the Preven-
tion and Punishment of the Crime of Genocide (Bosnia and Herze-
govina v. Yugoslavia (Serbia and Montenegro)), Provisional Measures,
Order of 8 April 1993, I.C.J. Reports 1993, p. 14 para. 18). This conclu-
sion was based in part on a provisional view taken by the Court as to the
effect of the proviso to Article 35, paragraph 2, of the Statute (ibid.,
para. 19). The Order contained the reservation, normally included in
orders on requests for provisional measures, that “the decision given in
the present proceedings in no way prejudges the question of the jurisdic-
tion of the Court to deal with the merits of the case . . . and leaves un-
affected the right of the Governments of Bosnia-Herzegovina and Yugo-
slavia to submit arguments in respect of [that question]” (ibid., p. 23,
para. 51). It is therefore evident that no question of res judicata arises in
connection with the Order of 8 April 1993. A further Order on provi-
sional measures was made on 13 September 1993, but contained nothing
material to the question now being considered.

106. In 1995 the Respondent raised seven preliminary objections (one
of which was later withdrawn), three of which invited the Court to find
that it had no jurisdiction in the case. None of these objections were how-
ever founded on a contention that the FRY was not a party to the Stat-
ute at the relevant time; that was not a contention specifically advanced
in the proceedings on the preliminary objections. At the time of those
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proceedings, the FRY was persisting in the claim, that it was continuing
the membership of the former SFRY in the United Nations ; and while
that claim was opposed by a number of States, the position taken by the
various organs gave rise to a “confused and complex state of affairs . . .
within the United Nations” (Legality of Use of Force (Serbia and Mon-
tenegro v. Belgium), Preliminary Objections, Judgment, I.C.J. Reports
2004, p. 308, para. 73). Neither party raised the matter before the Court :
Bosnia and Herzegovina as Applicant, while denying that the FRY was a
Member of the United Nations as a continuator of the SFRY, was assert-
ing before this Court that the FRY was nevertheless a party to the Stat-
ute, either under Article 35, paragraph 2, thereof, or on the basis of the
declaration of 27 April 1992 (see paragraphs 89 to 90 above) ; and for the
FRY to raise the issue would have involved undermining or abandoning
its claim to be the continuator of the SFRY as the basis for continuing
membership of the United Nations.

107. By the 1996 Judgment, the Court rejected the preliminary objec-
tions of the Respondent, and found that, “on the basis of Article IX of
the Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction to adjudicate upon the dispute” (Application
of the Convention on the Prevention and Punishment of the Crime of
Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objec-
tions, Judgment, I.C.J. Reports 1996 (II), p. 623, para. 47 (2) (a)). It
also found that the Application was admissible, and stated that “the
Court may now proceed to consider the merits of the case . . .” (ibid.,
p. 622, para. 46).

108. However, on 24 April 2001 Serbia and Montenegro (then known
as the Federal Republic of Yugoslavia) filed an Application instituting
proceedings seeking revision, under Article 61 of the Statute, of the
1996 Judgment on jurisdiction in this case. That Article requires that
there exist “some fact of such a nature as to be a decisive factor, which
fact was, when the judgment was given, unknown to the Court . . .”. The
FRY claimed in its Application that :

“The admission of the FRY to the United Nations as a new
Member on 1 November 2000 is certainly a new fact . . .

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The admission of the FRY to the United Nations as a new

Member clears ambiguities and sheds a different light on the issue
of the membership of the FRY in the United Nations, in the Statute
and in the Genocide Convention.” (Application for Revision, I.C.J.
Reports 2003, p. 12, para. 18.)

Essentially the contention of the FRY was that its admission to member-
ship in 2000 necessarily implied that it was not a Member of the United
Nations and thus not a party to the Statute in 1993, when the proceed-
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ings in the present case were instituted, so that the Court would have had
no jurisdiction in the case.

109. The history of the relationship between the FRY and the United
Nations, from the break-up of the SFRY in 1991-1992 up to the admis-
sion of the FRY as a new Member in 2000, has been briefly recalled in
paragraphs 88 to 99 above. That history has been examined in detail on
more than one occasion, both in the context of the Application for revi-
sion referred to in paragraph 108 and in the Court’s Judgments in 2004 in
the cases concerning the Legality of Use of Force. In its Judgment of
3 February 2003 on the Application for revision, the Court carefully
studied that relationship; it also recalled the terms of its 1996 Judgment
finding in favour of jurisdiction. The Court noted that

“the FRY claims that the facts which existed at the time of the 1996
Judgment and upon the discovery of which its request for revision of
that Judgment is based ‘are that the FRY was not a party to the
Statute, and that it did not remain bound by the Genocide Conven-
tion continuing the personality of the former Yugoslavia’. It argues
that these ‘facts’ were ‘revealed’ by its admission to the United
Nations on 1 November 2000 and by [a letter from the United
Nations Legal Counsel] of 8 December 2000.

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
In the final version of its argument, the FRY claims that its admis-

sion to the United Nations and the Legal Counsel’s letter of 8 Decem-
ber 2000 simply ‘revealed’ two facts which had existed in 1996 but
had been unknown at the time: that it was not then a party to the
Statute of the Court and that it was not bound by the Genocide
Convention.” (I.C.J. Reports 2003, p. 30, paras. 66 and 69.)

110. The Court did not consider that the admission of the FRY to
membership was itself a “new fact”, since it occurred after the date of the
Judgment of which the revision was sought (ibid., para. 68). As to the
argument that facts on which an application for revision could be based
were “revealed” by the events of 2000, the Court ruled as follows:

“In advancing this argument, the FRY does not rely on facts that
existed in 1996. In reality, it bases its Application for revision on the
legal consequences which it seeks to draw from facts subsequent to
the Judgment which it is asking to have revised. Those conse-
quences, even supposing them to be established, cannot be regarded
as facts within the meaning of Article 61. The FRY’s argument can-
not accordingly be upheld.” (Ibid., pp. 30-31, para. 69.)

111. The Court therefore found the Application for revision inadmis-
sible. However, as the Court has observed in the cases concerning Legal-
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ity of Use of Force, it did not, in its Judgment on the Application for
revision,

“regard the alleged ‘decisive facts’ specified by Serbia and Montene-
gro as ‘facts that existed in 1996’ for the purpose of Article 61. The
Court therefore did not have to rule on the question whether ‘the
legal consequences’ could indeed legitimately be deduced from the
later facts ; in other words, it did not have to say whether it was cor-
rect that Serbia and Montenegro had not been a party to the Statute
or to the Genocide Convention in 1996.” (Legality of Use of Force
(Serbia and Montenegro v. Belgium), Preliminary Objections, Judg-
ment, I.C.J. Reports 2004, p. 313, para. 87.)

112. In a subsequent paragraph of the 2003 Judgment on the Applica-
tion for revision of the 1996 Judgment, the Court had stated:

“It follows from the foregoing that it has not been established that
the request of the FRY is based upon the discovery of ‘some fact’
which was ‘when the judgment was given, unknown to the Court
and also to the party claiming revision’. The Court therefore con-
cludes that one of the conditions for the admissibility of an applica-
tion for revision prescribed by paragraph 1 of Article 61 of the Stat-
ute has not been satisfied.” (I.C.J. Reports 2003, p. 31, para. 72.)

In its 2004 decisions in the Legality of Use of Force cases the Court
further commented on this finding:

“The Court thus made its position clear that there could have
been no retroactive modification of the situation in 2000, which
would amount to a new fact, and that therefore the conditions of
Article 61 were not satisfied. This, however, did not entail any find-
ing by the Court, in the revision proceedings, as to what that situa-
tion actually was.” (Preliminary Objections, Judgment, I.C.J.
Reports 2004, p. 314, para. 89.)

113. For the purposes of the present case, it is thus clear that the Judg-
ment of 2003 on the Application by the FRY for revision, while binding
between the parties, and final and without appeal, did not contain any
finding on the question whether or not that State had actually been a
Member of the United Nations in 1993. The question of the status of the
FRY in 1993 formed no part of the issues upon which the Court pro-
nounced judgment when dismissing that Application.

* *

(5) The Principle of Res Judicata

114. The Court will now consider the principle of res judicata, and its
application to the 1996 Judgment in this case. The Applicant asserts that
the 1996 Judgment, whereby the Court found that it had jurisdiction
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under the Genocide Convention, “enjoys the authority of res judicata
and is not susceptible of appeal” and that “any ruling whereby the Court
reversed the 1996 Judgment . . . would be incompatible both with the res
judicata principle and with Articles 59, 60 and 61 of the Statute”. The
Applicant submits that, like its judgments on the merits, “the Court’s
decisions on jurisdiction are res judicata”. It further observes that, pur-
suant to Article 60 of the Statute, the Court’s 1996 Judgment is “final and
without appeal” subject only to the possibility of a request for interpreta-
tion and revision; and the FRY’s request for revision was rejected by the
Court in its Judgment of 3 February 2003. The Respondent contends that
jurisdiction once upheld may be challenged by new objections ; and con-
siders that this does not contravene the principle of res judicata or the
wording of Article 79 of the Rules of Court. It emphasizes “the right and
duty of the Court to act proprio motu” to examine its jurisdiction, men-
tioned in the case of the Appeal Relating to the Jurisdiction of the ICAO
Council (India v. Pakistan) (see paragraph 118 below), and contends
that the Court cannot “forfeit” that right by not having itself raised the
issue in the preliminary objections phase.

115. There is no dispute between the Parties as to the existence of the
principle of res judicata even if they interpret it differently as regards
judgments deciding questions of jurisdiction. The fundamental character
of that principle appears from the terms of the Statute of the Court and
the Charter of the United Nations. The underlying character and pur-
poses of the principle are reflected in the judicial practice of the Court.
That principle signifies that the decisions of the Court are not only bind-
ing on the parties, but are final, in the sense that they cannot be reopened
by the parties as regards the issues that have been determined, save by
procedures, of an exceptional nature, specially laid down for that pur-
pose. Article 59 of the Statute, notwithstanding its negative wording, has
at its core the positive statement that the parties are bound by the deci-
sion of the Court in respect of the particular case. Article 60 of the Stat-
ute provides that the judgment is final and without appeal ; Article 61
places close limits of time and substance on the ability of the parties to
seek the revision of the judgment. The Court stressed those limits in 2003
when it found inadmissible the Application made by Serbia and Monte-
negro for revision of the 1996 Judgment in the Application for Revision
case (I.C.J. Reports 2003, p. 12, para. 17).

116. Two purposes, one general, the other specific, underlie the prin-
ciple of res judicata, internationally as nationally. First, the stability of
legal relations requires that litigation come to an end. The Court’s func-
tion, according to Article 38 of its Statute, is to “decide”, that is, to bring
to an end, “such disputes as are submitted to it”. Secondly, it is in the
interest of each party that an issue which has already been adjudicated in
favour of that party be not argued again. Article 60 of the Statute articu-
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lates this finality of judgments. Depriving a litigant of the benefit of a
judgment it has already obtained must in general be seen as a breach of
the principles governing the legal settlement of disputes.

117. It has however been suggested by the Respondent that a distinc-
tion may be drawn between the application of the principle of res judi-
cata to judgments given on the merits of a case, and judgments deter-
mining the Court’s jurisdiction, in response to preliminary objections ;
specifically, the Respondent contends that “decisions on preliminary
objections do not and cannot have the same consequences as decisions on
the merits”. The Court will however observe that the decision on ques-
tions of jurisdiction, pursuant to Article 36, paragraph 6, of the Statute,
is given by a judgment, and Article 60 of the Statute provides that “[t]he
judgment is final and without appeal”, without distinguishing between
judgments on jurisdiction and admissibility, and judgments on the merits.
In its Judgment of 25 March 1999 on the request for interpretation of the
Judgment of 11 June 1998 in the case of the Land and Maritime Bound-
ary between Cameroon and Nigeria, the Court expressly recognized that
the 1998 Judgment, given on a number of preliminary objections to juris-
diction and admissibility, constituted res judicata, so that the Court
could not consider a submission inconsistent with that judgment (Judg-
ment, I.C.J. Reports 1999 (I), p. 39, para. 16). Similarly, in its Judgment
of 3 February 2003 in the Application for Revision case, the Court, when
it began by examining whether the conditions for the opening of the revi-
sion procedure, laid down by Article 61 of the Statute, were satisfied, un-
doubtedly recognized that an application could be made for revision of a
judgment on preliminary objections ; this could in turn only derive from a
recognition that such a judgment is “final and without appeal”. Further-
more, the contention put forward by the Respondent would signify that
the principle of res judicata would not prevent a judgment dismissing a
preliminary objection from remaining open to further challenge indefi-
nitely, while a judgment upholding such an objection, and putting an end
to the case, would in the nature of things be final and determinative as
regards that specific case.

118. The Court recalls that, as it has stated in the case of the Appeal
Relating to the Jurisdiction of the ICAO Council (India v. Pakistan), it
“must however always be satisfied that it has jurisdiction, and must if
necessary go into that matter proprio motu” (Judgment, I.C.J. Reports
1972, p. 52, para. 13). That decision in its context (in a case in which
there was no question of reopening a previous decision of the Court) does
not support the Respondent’s contention. It does not signify that juris-
dictional decisions remain reviewable indefinitely, nor that the Court
may, proprio motu or otherwise, reopen matters already decided with the
force of res judicata. The Respondent has argued that there is a principle
that “an international court may consider or reconsider the issue of juris-
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diction at any stage of the proceedings”. It has referred in this connection
both to the dictum just cited from the Appeal Relating to the Jurisdiction
of the ICAO Council (India v. Pakistan), and to the Corfu Channel
(United Kingdom v. Albania) case. It is correct that the Court, having in
the first phase of that case rejected Albania’s preliminary objection to
jurisdiction, and having decided that proceedings on the merits were to
continue (Preliminary Objection, Judgment, I.C.J. Reports 1947-1948,
p. 15), did at the merits stage consider and rule on a challenge to its juris-
diction, in particular whether it had jurisdiction to assess compensation
(I.C.J. Reports 1949, pp. 23-26; 171). But no reconsideration at all by the
Court of its earlier Judgment was entailed in this because, following that
earlier Judgment, the Parties had concluded a special agreement sub-
mitting to the Court, inter alia, the question of compensation. The
later challenge to jurisdiction concerned only the scope of the jurisdiction
conferred by that subsequent agreement.

119. The Respondent also invokes certain international conventions
and the rules of other international tribunals. It is true that the European
Court of Human Rights may reject, at any stage of the proceedings, an
application which it considers inadmissible ; and the International Crimi-
nal Court may, in exceptional circumstances, permit the admissibility of a
case or the jurisdiction of the Court to be challenged after the commence-
ment of the trial. However, these specific authorizations in the instru-
ments governing certain other tribunals reflect their particular admissi-
bility procedures, which are not identical with the procedures of the
Court in the field of jurisdiction. They thus do not support the view that
there exists a general principle which would apply to the Court, whose
Statute not merely contains no such provision, but declares, in Article 60,
the res judicata principle without exception. The Respondent has also
cited certain jurisprudence of the European Court of Human Rights, and
an arbitral decision of the German-Polish Mixed Arbitral Tribunal
(von Tiedemann case) ; but, in the view of the Court, these too, being
based on their particular facts, and the nature of the jurisdictions involved,
do not indicate the existence of a principle of sufficient generality and
weight to override the clear provisions of the Court’s Statute, and the
principle of res judicata.

120. This does not however mean that, should a party to a case believe
that elements have come to light subsequent to the decision of the Court
which tend to show that the Court’s conclusions may have been based on
incorrect or insufficient facts, the decision must remain final, even if it is
in apparent contradiction to reality. The Statute provides for only one
procedure in such an event : the procedure under Article 61, which offers
the possibility for the revision of judgments, subject to the restrictions
stated in that Article. In the interests of the stability of legal relations,
those restrictions must be rigorously applied. As noted above (para-
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graph 110) the FRY’s Application for revision of the 1996 Judgment in
this case was dismissed, as not meeting the conditions of Article 61. Sub-
ject only to this possibility of revision, the applicable principle is res judi-
cata pro veritate habetur, that is to say that the findings of a judgment
are, for the purposes of the case and between the parties, to be taken as
correct, and may not be reopened on the basis of claims that doubt has
been thrown on them by subsequent events.

* *

(6) Application of the Principle of Res Judicata to the 1996 Judgment

121. In the light of these considerations, the Court reverts to the effect
and significance of the 1996 Judgment. That Judgment was essentially
addressed, so far as questions of jurisdiction were concerned, to the ques-
tion of the Court’s jurisdiction under the Genocide Convention. It
resolved in particular certain questions that had been raised as to the
status of Bosnia and Herzegovina in relation to the Convention; as
regards the FRY, the Judgment stated simply as follows:

“the former Socialist Federal Republic of Yugoslavia . . . signed the
Genocide Convention on 11 December 1948 and deposited its instru-
ment of ratification, without reservation, on 29 August 1950. At the
time of the proclamation of the Federal Republic of Yugoslavia, on
27 April 1992, a formal declaration was adopted on its behalf to the
effect that :

‘The Federal Republic of Yugoslavia, continuing the State,
international legal and political personality of the Socialist Fed-
eral Republic of Yugoslavia, shall strictly abide by all the commit-
ments that the Socialist Federal Republic of Yugoslavia assumed
internationally.’

This intention thus expressed by Yugoslavia to remain bound by
the international treaties to which the former Yugoslavia was party
was confirmed in an official Note of 27 April 1992 from the Perma-
nent Mission of Yugoslavia to the United Nations, addressed to the
Secretary-General. The Court observes, furthermore, that it has not
been contested that Yugoslavia was party to the Genocide Conven-
tion. Thus, Yugoslavia was bound by the provisions of the Conven-
tion on the date of the filing of the Application in the present case,
namely, on 20 March 1993.” (Application of the Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Yugoslavia) Preliminary Objections, Judgment,
I.C.J. Reports 1996 (II), p. 610, para. 17.)
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122. Nothing was stated in the 1996 Judgment about the status of the
FRY in relation to the United Nations, or the question whether it could
participate in proceedings before the Court ; for the reasons already men-
tioned above (paragraph 106), both Parties had chosen to refrain from
asking for a decision on these matters. The Court however considers it
necessary to emphasize that the question whether a State may properly
come before the Court, on the basis of the provisions of the Statute,
whether it be classified as a matter of capacity to be a party to the pro-
ceedings or as an aspect of jurisdiction ratione personae, is a matter
which precedes that of jurisdiction ratione materiae, that is, whether that
State has consented to the settlement by the Court of the specific dispute
brought before it. The question is in fact one which the Court is bound to
raise and examine, if necessary, ex officio, and if appropriate after noti-
fication to the parties. Thus if the Court considers that, in a particular
case, the conditions concerning the capacity of the parties to appear
before it are not satisfied, while the conditions of its jurisdiction
ratione materiae are, it should, even if the question has not been raised by
the parties, find that the former conditions are not met, and conclude
that, for that reason, it could not have jurisdiction to decide the merits.

123. The operative part of a judgment of the Court possesses the force
of res judicata. The operative part of the 1996 Judgment stated, in para-
graph 47 (2) (a), that the Court found “that, on the basis of Article IX of
the Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction to decide upon the dispute”. That jurisdic-
tion is thus established with the full weight of the Court’s judicial author-
ity. For a party to assert today that, at the date the 1996 Judgment was
given, the Court had no power to give it, because one of the parties can
now be seen to have been unable to come before the Court is, for the
reason given in the preceding paragraph, to call in question the force as
res judicata of the operative clause of the Judgment. At first sight, there-
fore, the Court need not examine the Respondent’s objection to jurisdic-
tion based on its contention as to its lack of status in 1993.

124. The Respondent has however advanced a number of arguments
tending to show that the 1996 Judgment is not conclusive on the matter,
and the Court will now examine these. The passage just quoted from the
1996 Judgment is of course not the sole provision of the operative clause
of that Judgment : as, the Applicant has noted, the Court first dismissed
seriatim the specific preliminary objections raised (and not withdrawn)
by the Respondent ; it then made the finding quoted in paragraph 123
above; and finally it dismissed certain additional bases of jurisdiction
invoked by the Applicant. The Respondent suggests that, for the pur-
poses of applying the principle of res judicata to a judgment of this kind
on preliminary objections, the operative clause (dispositif) to be taken
into account and given the force of res judicata is the decision rejecting
specified preliminary objections, rather than “the broad ascertainment
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upholding jurisdiction”. The Respondent has drawn attention to the pro-
visions of Article 79, paragraph 7, of the 1978 Rules of Court, which pro-
vides that the judgment on preliminary objections shall, in respect of each
objection “either uphold the objection, reject it, or declare that the objec-
tion does not possess, in the circumstances of the case, an exclusively pre-
liminary character”. The Respondent suggests therefore that only the
clauses of a judgment on preliminary objections that are directed to these
ends have the force of res judicata, which is, it contends, consistent with
the view that new objections may be raised subsequently.

125. The Court does not however consider that it was the purpose of
Article 79 of the Rules of Court to limit the extent of the force of res judi-
cata attaching to a judgment on preliminary objections, nor that, in the
case of such judgment, such force is necessarily limited to the clauses of
the dispositif specifically rejecting particular objections. There are many
examples in the Court’s jurisprudence of decisions on preliminary objec-
tions which contain a general finding that the Court has jurisdiction, or
that the application is admissible, as the case may be; and it would be
going too far to suppose that all of these are necessarily superfluous con-
clusions. In the view of the Court, if any question arises as to the scope of
res judicata attaching to a judgment, it must be determined in each case
having regard to the context in which the judgment was given (cf. Appli-
cation for Revision and Interpretation of the Judgment of 24 Febru-
ary 1982 in the Case concerning the Continental Shelf (Tunisia/Libyan
Arab Jamahiriya) (Tunisia v. Libyan Arab Jamahiriya), Judgment, I.C.J.
Reports 1985, pp. 218-219, para. 48).

126. For this purpose, in respect of a particular judgment it may be
necessary to distinguish between, first, the issues which have been decided
with the force of res judicata, or which are necessarily entailed in the
decision of those issues ; secondly any peripheral or subsidiary matters, or
obiter dicta ; and finally matters which have not been ruled upon at all.
Thus an application for interpretation of a judgment under Article 60 of
the Statute may well require the Court to settle “[a] difference of opinion
[between the parties] as to whether a particular point has or has not been
decided with binding force” (Interpretation of Judgments Nos. 7 and 8
(Factory at Chorzów), Judgment No. 11, 1927, P.C.I.J. Series A, No. 13,
pp. 11-12). If a matter has not in fact been determined, expressly or by
necessary implication, then no force of res judicata attaches to it ; and a
general finding may have to be read in context in order to ascertain
whether a particular matter is or is not contained in it.

127. In particular, the fact that a judgment may, in addition to reject-
ing specific preliminary objections, contain a finding that “the Court has
jurisdiction” in the case does not necessarily prevent subsequent exami-
nation of any jurisdictional issues later arising that have not been resolved,
with the force of res judicata, by such judgment. The Parties have each
referred in this connection to the successive decisions in the Corfu Chan-
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nel case, which the Court has already considered above (paragraph 118).
Mention may also be made of the judgments on the merits in the two
cases concerning Fisheries Jurisdiction (United Kingdom v. Iceland)
(Federal Republic of Germany v. Iceland) (I.C.J. Reports 1974, p. 20,
para. 42; pp. 203-204, para. 74), which dealt with minor issues of jurisdic-
tion despite an express finding of jurisdiction in previous judgments
(I.C.J. Reports 1973, p. 22, para. 46; p. 66, para. 46). Even where the
Court has, in a preliminary judgment, specifically reserved certain mat-
ters of jurisdiction for later decision, the judgment may nevertheless con-
tain a finding that “the Court has jurisdiction” in the case, this being
understood as being subject to the matters reserved (see Military and
Paramilitary Activities in and against Nicaragua (Nicaragua v. United
States of America), Jurisdiction and Admissibility, Judgment, I.C.J.
Reports 1984, p. 442, para. 113 (1) (c), and pp. 425-426, para. 76; cf.
also, in connection with an objection to admissibility, Questions of Inter-
pretation and Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
Kingdom) (Libyan Arab Jamahiriya v. United States of America), I.C.J.
Reports 1998, p. 29, para. 51, and pp. 30-31, paras. 53 (2) (b) and 53 (3) ;
p. 134, para. 50, and p. 156, paras. 53 (2) (b) and 53 (3)).

128. On the other hand, the fact that the Court has in these past cases
dealt with jurisdictional issues after having delivered a judgment on juris-
diction does not support the contention that such a judgment can be
reopened at any time, so as to permit reconsideration of issues already
settled with the force of res judicata. The essential difference between
the cases mentioned in the previous paragraph and the present case is this :
the jurisdictional issues examined at a late stage in those cases were such
that the decision on them would not contradict the finding of jurisdiction
made in the earlier judgment. In the Fisheries Jurisdiction cases, the
issues raised related to the extent of the jurisdiction already established in
principle with the force of res judicata ; in the Military and Paramilitary
Activities case, the Court had clearly indicated in the 1984 Judgment that
its finding in favour of jurisdiction did not extend to a definitive ruling on
the interpretation of the United States reservation to its optional clause
declaration. By contrast, the contentions of the Respondent in the present
case would, if upheld, effectively reverse the 1996 Judgment ; that indeed
is their purpose.

129. The Respondent has contended that the issue whether the FRY
had access to the Court under Article 35 of the Statute has in fact never
been decided in the present case, so that no barrier of res judicata would
prevent the Court from examining that issue at the present stage of the
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proceedings. It has drawn attention to the fact that when commenting on
the 1996 Judgment, in its 2004 Judgments in the cases concerning the
Legality of Use of Force, the Court observed that “[t]he question of the
status of the Federal Republic of Yugoslavia in relation to Article 35 of
the Statute was not raised and the Court saw no reason to examine it”
(see, for example, Legality of Use of Force (Serbia and Montenegro v.
Belgium), I.C.J. Reports 2004, p. 311, para. 82), and that “in its pro-
nouncements in incidental proceedings” in the present case, the Court
“did not commit itself to a definitive position on the issue of the legal
status of the Federal Republic of Yugoslavia in relation to the Charter
and the Statute” (ibid., pp. 308-309, para. 74).

130. That does not however signify that in 1996 the Court was
unaware of the fact that the solution adopted in the United Nations to
the question of continuation of the membership of the SFRY “[was] not
free from legal difficulties”, as the Court had noted in its Order of 8 April
1993 indicating provisional measures in the case (I.C.J. Reports 1993,
p. 14, para. 18; above, paragraph 105). The FRY was, at the time of
the proceedings on its preliminary objections culminating in the 1996
Judgment, maintaining that it was the continuator State of the SFRY.
As the Court indicated in its Judgments in the cases concerning the
Legality of Use of Force,

“No specific assertion was made in the Application [of 1993, in the
present case] that the Court was open to Serbia and Montenegro
under Article 35, paragraph 1, of the Statute of the Court, but it was
later made clear that the Applicant claimed to be a Member of the
United Nations and thus a party to the Statute of the Court, by
virtue of Article 93, paragraph 1, of the Charter, at the time of filing
of the Application . . . [T]his position was expressly stated in the
Memorial filed by Serbia and Montenegro on 4 January 2000 . . .”
(Legality of Use of Force (Serbia and Montenegro v. Belgium), Pre-
liminary Objections, Judgment, I.C.J. Reports 2004, p. 299, para. 47.)

The question whether the FRY was a continuator or a successor State of
the SFRY was mentioned in the Memorial of Bosnia and Herzegovina.
The view of Bosnia and Herzegovina was that, while the FRY was not a
Member of the United Nations, as a successor State of the SFRY which
had expressly declared that it would abide by the international commit-
ments of the SFRY, it was nevertheless a party to the Statute. It is also
essential, when examining the text of the 1996 Judgment, to take note of
the context in which it was delivered, in particular as regards the contem-
porary state of relations between the Respondent and the United Nations,
as recounted in paragraphs 88 to 99 above.
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131. The “legal difficulties” referred to were finally dissipated when in
2000 the FRY abandoned its former insistence that it was the continua-
tor of the SFRY, and applied for membership in the United Nations
(paragraph 98 above). As the Court observed in its 2004 Judgments in
the cases concerning the Legality of Use of Force,

“the significance of this new development in 2000 is that it has clari-
fied the thus far amorphous legal situation concerning the status of
the Federal Republic of Yugoslavia vis-à-vis the United Nations. It
is in that sense that the situation that the Court now faces in relation
to Serbia and Montenegro is manifestly different from that which it
faced in 1999. If, at that time, the Court had had to determine defini-
tively the status of the Applicant vis-à-vis the United Nations, its
task of giving such a determination would have been complicated by
the legal situation, which was shrouded in uncertainties relating to
that status. However, from the vantage point from which the Court
now looks at the legal situation, and in light of the legal conse-
quences of the new development since 1 November 2000, the Court
is led to the conclusion that Serbia and Montenegro was not a Mem-
ber of the United Nations, and in that capacity a State party to the
Statute of the International Court of Justice, at the time of filing its
Application to institute the present proceedings before the Court on
29 April 1999.” (Legality of Use of Force (Serbia and Montenegro v.
Belgium), Preliminary Objections, Judgment, I.C.J. Reports 2004,
pp. 310-311, para. 79.)

As the Court here recognized, in 1999 — and even more so in 1996 — it
was by no means so clear as the Court found it to be in 2004 that the
Respondent was not a Member of the United Nations at the relevant
time. The inconsistencies of approach expressed by the various United
Nations organs are apparent from the passages quoted in paragraphs 91
to 96 above.

132. As already noted, the legal complications of the position of the
Respondent in relation to the United Nations were not specifically men-
tioned in the 1996 Judgment. The Court stated, as mentioned in para-
graph 121 above, that “Yugoslavia was bound by the provisions of the
[Genocide] Convention on the date of the filing of the Application in the
present case” (Application of the Convention on the Prevention and Pun-
ishment of the Crime of Genocide (Bosnia and Herzegovina v. Yugosla-
via), Preliminary Objections, Judgment, I.C.J. Reports 1996 (II), p. 610,
para. 17), and found that “on the basis of Article IX of the Convention
on the Prevention and Punishment of the Crime of Genocide, it has juris-
diction to adjudicate upon the dispute” (ibid., p. 623, para. 47 (2) (a)).
Since, as observed above, the question of a State’s capacity to be a party
to proceedings is a matter which precedes that of jurisdiction ratione mate-
riae, and one which the Court must, if necessary, raise ex officio (see
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paragraph 122 above), this finding must as a matter of construction be
understood, by necessary implication, to mean that the Court at that
time perceived the Respondent as being in a position to participate in
cases before the Court. On that basis, it proceeded to make a finding on
jurisdiction which would have the force of res judicata. The Court does
not need, for the purpose of the present proceedings, to go behind that
finding and consider on what basis the Court was able to satisfy itself on
the point. Whether the Parties classify the matter as one of “access to the
Court” or of “jurisdiction ratione personae”, the fact remains that the
Court could not have proceeded to determine the merits unless the
Respondent had had the capacity under the Statute to be a party to pro-
ceedings before the Court.

133. In the view of the Court, the express finding in the 1996 Judgment
that the Court had jurisdiction in the case ratione materiae, on the basis
of Article IX of the Genocide Convention, seen in its context, is a finding
which is only consistent, in law and logic, with the proposition that, in
relation to both Parties, it had jurisdiction ratione personae in its com-
prehensive sense, that is to say, that the status of each of them was such
as to comply with the provisions of the Statute concerning the capacity of
States to be parties before the Court. As regards Bosnia and Herze-
govina, there was no question but that it was a party to the Statute at the
date of filing its Application instituting proceedings ; and in relation to the
Convention, the Court found that it “could . . . become a party to the
Convention” from the time of its admission to the United Nations (I.C.J.
Reports 1996 (II), p. 611, para. 19), and had in fact done so. As regards
the FRY, the Court found that it “was bound by the provisions of the
Convention”, i.e. was a party thereto, “on the date of the filing of the
Application” (ibid., p. 610, para. 17) ; in this respect the Court took note
of the declaration made by the FRY on 27 April 1992, set out in para-
graph 89 above, whereby the FRY “continuing the State, international
legal and political personality” of the SFRY, declared that it would
“strictly abide by” the international commitments of the SFRY. The
determination by the Court that it had jurisdiction under the Genocide
Convention is thus to be interpreted as incorporating a determination
that all the conditions relating to the capacity of the Parties to appear
before it had been met.

134. It has been suggested by the Respondent that the Court’s finding
of jurisdiction in the 1996 Judgment was based merely upon an assump-
tion: an assumption of continuity between the SFRY and the FRY.
It has drawn attention to passages, already referred to above (para-
graph 129), in the Judgments in the Legality of Use of Force cases, to the
effect that in 1996 the Court saw no reason to examine the question of
access, and that, in its pronouncements in incidental proceedings, the
Court did not commit itself to a definitive position on the issue of the
legal status of the Respondent.

135. That the FRY had the capacity to appear before the Court in
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accordance with the Statute was an element in the reasoning of the
1996 Judgment which can — and indeed must — be read into the Judg-
ment as a matter of logical construction. That element is not one which
can at any time be reopened and re-examined, for the reasons already
stated above. As regards the passages in the 2004 Judgments relied on by
the Respondent, it should be borne in mind that the concern of the Court
was not then with the scope of res judicata of the 1996 Judgment, since in
any event such res judicata could not extend to the proceedings in the
cases that were then before it, between different parties. It was simply
appropriate in 2004 for the Court to consider whether there was an
expressly stated finding in another case that would throw light on the
matters before it. No such express finding having been shown to exist, the
Court in 2004 did not, as it has in the present case, have to go on to con-
sider what might be the unstated foundations of a judgment given in
another case, between different parties.

136. The Court thus considers that the 1996 Judgment contained a
finding, whether it be regarded as one of jurisdiction ratione personae, or
as one anterior to questions of jurisdiction, which was necessary as a
matter of logical construction, and related to the question of the FRY’s
capacity to appear before the Court under the Statute. The force of
res judicata attaching to that judgment thus extends to that particular
finding.

137. However it has been argued by the Respondent that even were
that so,

“the fundamental nature of access as a precondition for the exercise
of the Court’s judicial function means that positive findings on
access cannot be taken as definitive and final until the final judgment
is rendered in proceedings, because otherwise it would be possible
that the Court renders its final decision with respect to a party over
which it cannot exercise [its] judicial function. In other words, access
is so fundamental that, until the final judgment, it overrides the prin-
ciple of res judicata. Thus, even if the 1996 Judgment had made a
finding on access, quod non, that would not be a bar for the Court to
re-examine this issue until the end of the proceedings.”

A similar argument advanced by the Respondent is based on the prin-
ciple that the jurisdiction of the Court derives from a treaty, namely
the Statute of the Court ; the Respondent questions whether the Statute
could have endowed the 1996 Judgment with any effects at all, since the
Respondent was, it alleges, not a party to the Statute. Counsel for the
Respondent argued that

“Today it is known that in 1996 when the decision on preliminary
objections was rendered, the Respondent was not a party to the
Statute. Thus, there was no foothold, Articles 36 (6), 59, and 60 did
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not represent a binding treaty provision providing a possible basis
for deciding on jurisdiction with res judicata effects.”

138. It appears to the Court that these contentions are inconsistent
with the nature of the principle of res judicata. That principle signifies
that once the Court has made a determination, whether on a matter of
the merits of a dispute brought before it, or on a question of its own
jurisdiction, that determination is definitive both for the parties to the
case, in respect of the case (Article 59 of the Statute), and for the Court
itself in the context of that case. However fundamental the question of
the capacity of States to be parties in cases before the Court may be, it
remains a question to be determined by the Court, in accordance with
Article 36, paragraph 6, of the Statute, and once a finding in favour of
jurisdiction has been pronounced with the force of res judicata, it is not
open to question or re-examination, except by way of revision under
Article 61 of the Statute. There is thus, as a matter of law, no possibility
that the Court might render “its final decision with respect to a party
over which it cannot exercise its judicial function”, because the question
whether a State is or is not a party subject to the jurisdiction of the Court
is one which is reserved for the sole and authoritative decision of the
Court.

139. Counsel for the Respondent contended further that, in the cir-
cumstances of the present case, reliance on the res judicata principle
“would justify the Court’s ultra vires exercise of its judicial functions con-
trary to the mandatory requirements of the Statute”. However, the
operation of the “mandatory requirements of the Statute” falls to be
determined by the Court in each case before it ; and once the Court has
determined, with the force of res judicata, that it has jurisdiction, then for
the purposes of that case no question of ultra vires action can arise, the
Court having sole competence to determine such matters under the Stat-
ute. For the Court res judicata pro veritate habetur, and the judicial truth
within the context of a case is as the Court has determined it, subject only
to the provision in the Statute for revision of judgments. This result
is required by the nature of the judicial function, and the universally
recognized need for stability of legal relations.

* *

(7) Conclusion: Jurisdiction Affirmed

140. The Court accordingly concludes that, in respect of the conten-
tion that the Respondent was not, on the date of filing of the Application
instituting proceedings, a State having the capacity to come before the
Court under the Statute, the principle of res judicata precludes any
reopening of the decision embodied in the 1996 Judgment. The Respondent
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has however also argued that the 1996 Judgment is not res judicata as to
the further question whether the FRY was, at the time of institution of
proceedings, a party to the Genocide Convention, and has sought to
show that at that time it was not, and could not have been, such a party.
The Court however considers that the reasons given above for holding
that the 1996 Judgment settles the question of jurisdiction in this case
with the force of res judicata are applicable a fortiori as regards this con-
tention, since on this point the 1996 Judgment was quite specific, as it
was not on the question of capacity to come before the Court. The Court
does not therefore find it necessary to examine the argument of the
Applicant that the failure of the Respondent to advance at the time the
reasons why it now contends that it was not a party to the Genocide
Convention might raise considerations of estoppel, or forum prorogatum
(cf. paragraphs 85 and 101 above). The Court thus concludes that, as
stated in the 1996 Judgment, it has jurisdiction, under Article IX of the
Genocide Convention, to adjudicate upon the dispute brought before it
by the Application filed on 20 March 1993. It follows from the above that
the Court does not find it necessary to consider the questions, extensively
addressed by the Parties, of the status of the Respondent under the
Charter of the United Nations and the Statute of the Court, and its posi-
tion in relation to the Genocide Convention at the time of the filing
of the Application.

*
141. There has been some reference in the Parties’ arguments before

the Court to the question whether Article 35, paragraphs 1 and 2, of the
Statute apply equally to applicants and to respondents. This matter,
being one of interpretation of the Statute, would be one for the Court to
determine. However, in the light of the conclusion that the Court has
reached as to the res judicata status of the 1996 decision, it does not find
at present the necessity to do so.

* * *
IV. THE APPLICABLE LAW : THE CONVENTION ON THE PREVENTION AND

PUNISHMENT OF THE CRIME OF GENOCIDE

(1) The Convention in Brief

142. The Contracting Parties to the Convention, adopted on 9 Decem-
ber 1948, offer the following reasons for agreeing to its text :

“The Contracting Parties,

Having considered the declaration made by the General Assembly
of the United Nations in its resolution 96 (I) dated 11 Decem-
ber 1946 that genocide is a crime under international law, contrary
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to the spirit and aims of the United Nations and condemned by the
civilized world,

Recognizing that at all periods of history genocide has inflicted
great losses on humanity, and

Being convinced that, in order to liberate mankind from such an
odious scourge, international co-operation is required,

Hereby agree as hereinafter provided . . .”

143. Under Article I “[t]he Contracting Parties confirm that genocide,
whether committed in time of peace or in time of war, is a crime under
international law which they undertake to prevent and to punish”.
Article II defines genocide in these terms:

“In the present Convention, genocide means any of the following
acts committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such:

(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the

group;
(c) Deliberately inflicting on the group conditions of life calculated

to bring about its physical destruction in whole or in part ;
(d) Imposing measures intended to prevent births within the group;
(e) Forcibly transferring children of the group to another group.”

Article III provides as follows:

“The following acts shall be punishable :
(a) Genocide;
(b) Conspiracy to commit genocide ;
(c) Direct and public incitement to commit genocide ;
(d) Attempt to commit genocide ;
(e) Complicity in genocide.”

144. According to Article IV, persons committing any of those acts
shall be punished whether they are constitutionally responsible rulers,
public officials or private individuals. Article V requires the parties to
enact the necessary legislation to give effect to the Convention, and, in
particular, to provide effective penalties for persons guilty of genocide or
other acts enumerated in Article III. Article VI provides that

“[p]ersons charged with genocide or any of the other acts enumer-
ated in article III shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such interna-
tional penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction”.

Article VII provides for extradition.
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145. Under Article VIII

“Any Contracting Party may call upon the competent organs of
the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated
in Article III.”

146. Article IX provides for certain disputes to be submitted to the
Court :

“Disputes between the Contracting Parties relating to the interpre-
tation, application or fulfilment of the present Convention, including
those relating to the responsibility of a State for genocide or for any
of the other acts enumerated in Article III, shall be submitted to the
International Court of Justice at the request of any of the parties to
the dispute.”

The remaining ten Articles are final clauses dealing with such matters as
parties to the Convention and its entry into force.

147. The jurisdiction of the Court in this case is based solely on
Article IX of the Convention. All the other grounds of jurisdiction
invoked by the Applicant were rejected in the 1996 Judgment on juris-
diction (I.C.J. Reports 1996 (II), pp. 617-621, paras. 35-41). It follows
that the Court may rule only on the disputes between the Parties to
which that provision refers. The Parties disagree on whether the Court
finally decided the scope and meaning of that provision in its 1996 Judg-
ment and, if it did not, on the matters over which the Court has juris-
diction under that provision. The Court rules on those two matters in
following sections of this Judgment. It has no power to rule on alleged
breaches of other obligations under international law, not amounting to
genocide, particularly those protecting human rights in armed conflict.
That is so even if the alleged breaches are of obligations under peremp-
tory norms, or of obligations which protect essential humanitarian
values, and which may be owed erga omnes.

148. As it has in other cases, the Court recalls the fundamental distinc-
tion between the existence and binding force of obligations arising under
international law and the existence of a court or tribunal with jurisdiction
to resolve disputes about compliance with those obligations. The fact
that there is not such a court or tribunal does not mean that the obliga-
tions do not exist. They retain their validity and legal force. States are
required to fulfil their obligations under international law, including
international humanitarian law, and they remain responsible for acts
contrary to international law which are attributable to them (e.g. case
concerning Armed Activities on the Territory of the Congo (New Appli-
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cation: 2002) (Democratic Republic of the Congo v. Rwanda), Jurisdic-
tion of the Court and Admissibility of the Application, Judgment, I.C.J.
Reports 2006, pp. 52-53, para. 127).

149. The jurisdiction of the Court is founded on Article IX of the Con-
vention, and the disputes subject to that jurisdiction are those “relating to
the interpretation, application or fulfilment” of the Convention, but it
does not follow that the Convention stands alone. In order to determine
whether the Respondent breached its obligation under the Convention,
as claimed by the Applicant, and, if a breach was committed, to deter-
mine its legal consequences, the Court will have recourse not only to the
Convention itself, but also to the rules of general international law on
treaty interpretation and on responsibility of States for internationally
wrongful acts.

* *

(2) The Court’s 1996 Decision about the Scope and Meaning of
Article IX

150. According to the Applicant, the Court in 1996 at the preliminary
objections stage decided that it had jurisdiction under Article IX of the
Convention to adjudicate upon the responsibility of the respondent State,
as indicated in that Article, “for genocide or any of the other acts
enumerated in article III”, and that that reference “does not exclude any
form of State responsibility”. The issue, it says, is res judicata. The
Respondent supports a narrower interpretation of the Convention: the
Court’s jurisdiction is confined to giving a declaratory judgment relating
to breaches of the duties to prevent and punish the commission of geno-
cide by individuals.

151. The Respondent accepts that the first, wider, interpretation “was
preferred by the majority of the Court in the preliminary objections
phase” and quotes the following passage in the Judgment :

“The Court now comes to the second proposition advanced by
Yugoslavia [in support of one of its preliminary objections], regard-
ing the type of State responsibility envisaged in Article IX of the
Convention. According to Yugoslavia, that Article would only cover
the responsibility flowing from the failure of a State to fulfil its
obligations of prevention and punishment as contemplated by
Articles V, VI and VII ; on the other hand, the responsibility of a
State for an act of genocide perpetrated by the State itself would
be excluded from the scope of the Convention.

The Court would observe that the reference to Article IX to ‘the
responsibility of a State for genocide or for any of the other acts enu-
merated in Article III’, does not exclude any form of State responsi-
bility.

Nor is the responsibility of a State for acts of its organs excluded
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by Article IV of the Convention, which contemplates the commission
of an act of genocide by ‘rulers’ or ‘public officials’.

In the light of the foregoing, the Court considers that it must reject
the fifth preliminary objection of Yugoslavia. It would moreover observe
that it is sufficiently apparent from the very terms of that objection that
the Parties not only differ with respect to the facts of the case, their
imputability and the applicability to them of the provisions of the Geno-
cide Convention, but are moreover in disagreement with respect to
the meaning and legal scope of several of those provisions, including
Article IX. For the Court, there is accordingly no doubt that there
exists a dispute between them relating to ‘the interpretation, application
or fulfilment of the . . . Convention, including . . . the responsibility of
a State for genocide . . .’, according to the form of words employed by
that latter provision (cf. Applicability of the Obligation to Arbitrate
under Section 21 of the United Nations Headquarters Agreement of
26 June 1947, Advisory Opinion, I.C.J. Reports 1988, pp. 27-32).” (Appli-
cation of the Convention on the Prevention and Punishment of the Crime
of Genocide (Bosnia and Herzegovina v. Yugoslavia), Preliminary Objec-
tions, Judgment, I.C.J. Reports 1996 (II), pp. 616-617, paras. 32-33 ;
emphasis now added to 1996 text.)

The Applicant relies in particular on the sentences in paragraph 32 which
have been emphasized in the above quotation. The Respondent submits
that

“this expression of opinion is of marked brevity and is contingent
upon the dismissal of the preliminary objection based upon the exist-
ence or otherwise of a dispute relating to the interpretation of the
Genocide Convention. The interpretation adopted in this provi-
sional mode by the Court is not buttressed by any reference to the
substantial preparatory work of the Convention.

In the circumstances, there is no reason of principle or considera-
tion of common sense indicating that the issue of interpretation is no
longer open.”

While submitting that the Court determined the issue and spoke emphati-
cally on the matter in 1996 the Applicant also says that this present phase
of the case

“will provide an additional opportunity for this Court to rule on
[the] important matter, not only for the guidance of the Parties here
before you, but for the benefit of future generations that should not
have to fear the immunity of States from responsibility for their
genocidal acts”.

152. The Court has already examined above the question of the author-
ity of res judicata attaching to the 1996 Judgment, and indicated that it
cannot reopen issues decided with that authority. Whether or not the
issue now raised by the Respondent falls in that category, the Court
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observes that the final part of paragraph 33 of that Judgment, quoted
above, must be taken as indicating that “the meaning and legal scope” of
Article IX and of other provisions of the Convention remain in dispute.
In particular a dispute “exists” about whether the only obligations of the
Contracting Parties for the breach of which they may be held responsible
under the Convention are to legislate, and to prosecute or extradite, or
whether the obligations extend to the obligation not to commit genocide
and the other acts enumerated in Article III. That dispute “exists” and
was left by the Court for resolution at the merits stage. In these circum-
stances, and taking into account the positions of the Parties, the Court
will determine at this stage whether the obligations of the Parties under
the Convention do so extend. That is to say, the Court will decide
“the meaning and legal scope” of several provisions of the Convention,
including Article IX with its reference to “the responsibility of a State
for genocide or any of the other acts enumerated in Article III”.

* *

(3) The Court’s 1996 Decision about the Territorial Scope of
the Convention

153. A second issue about the res judicata effect of the 1996 Judgment
concerns the territorial limits, if any, on the obligations of the States
parties to prevent and punish genocide. In support of one of its prelimi-
nary objections the Respondent argued that it did not exercise jurisdic-
tion over the Applicant’s territory at the relevant time. In the final sen-
tence of its reasons for rejecting this argument the Court said this : “[t]he
Court notes that the obligation each State thus has to prevent and to
punish the crime of genocide is not territorially limited by the Conven-
tion” (I.C.J. Reports 1996 (II), p. 616, para. 31).

154. The Applicant suggests that the Court in that sentence ruled that
the obligation extends without territorial limit. The Court does not state
the obligation in that positive way. The Court does not say that the obli-
gation is “territorially unlimited by the Convention”. Further, earlier in
the paragraph, it had quoted from Article VI (about the obligation of
any State in the territory of which the act was committed to prosecute) as
“the only provision relevant to” territorial “problems” related to the
application of the Convention. The quoted sentence is therefore to be
understood as relating to the undertaking stated in Article I. The Court
did not in 1996 rule on the territorial scope of each particular obligation
arising under the Convention. Accordingly the Court has still to rule on
that matter. It is not res judicata.

* *
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(4) The Obligations Imposed by the Convention
on the Contracting Parties

155. The Applicant, in the words of its Agent, contends that “[t]his
case is about State responsibility and seeks to establish the responsibili-
ties of a State which, through its leadership, through its organs, commit-
ted the most brutal violations of one of the most sacred instruments of
international law”. The Applicant has emphasized that in its view, the
Genocide Convention “created a universal, treaty-based concept of State
responsibility”, and that “[i]t is State responsibility for genocide that this
legal proceeding is all about”. It relies in this respect on Article IX of the
Convention, which, it argues, “quite explicitly impose[s] on States a direct
responsibility themselves not to commit genocide or to aid in the com-
mission of genocide”. As to the obligation of prevention under Article I,
a breach of that obligation, according to the Applicant, “is established —
it might be said is ‘eclipsed’ — by the fact that [the Respondent] is itself
responsible for the genocide committed; . . . a State which commits geno-
cide has not fulfilled its commitment to prevent it” (emphasis in the origi-
nal). The argument moves on from alleged breaches of Article I to “vio-
lations [by the Respondent] of its obligations under Article III . . . to
which express reference is made in Article IX, violations which stand at
the heart of our case. This fundamental provision establishes the obliga-
tions whose violation engages the responsibility of States parties.” It fol-
lows that, in the contention of the Applicant, the Court has jurisdiction
under Article IX over alleged violations by a Contracting Party of those
obligations.

156. The Respondent contends to the contrary that

“the Genocide Convention does not provide for the responsibility of
States for acts of genocide as such. The duties prescribed by the
Convention relate to ‘the prevention and punishment of the crime of
genocide’ when this crime is committed by individuals : and the pro-
visions of Articles V and VI [about enforcement and prescription] . . .
make this abundantly clear.”

It argues that the Court therefore does not have jurisdiction ratione
materiae under Article IX; and continues :

“[t]hese provisions [Articles I, V, VI and IX] do not extend to the
responsibility of a Contracting Party as such for acts of genocide but
[only] to responsibility for failure to prevent or to punish acts of
genocide committed by individuals within its territory or . . . its
control”.

The sole remedy in respect of that failure would, in the Respondent’s
view, be a declaratory judgment.
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157. As a subsidiary argument, the Respondent also contended that

“for a State to be responsible under the Genocide Convention, the
facts must first be established. As genocide is a crime, it can only be
established in accordance with the rules of criminal law, under which
the first requirement to be met is that of individual responsibility.
The State can incur responsibility only when the existence of geno-
cide has been established beyond all reasonable doubt. In addition,
it must then be shown that the person who committed the genocide
can engage the responsibility of the State . . .”

(This contention went on to mention responsibility based on breach of
the obligation to prevent and punish, matters considered later in this
Judgment.)

158. The Respondent has in addition presented what it refers to as
“alternative arguments concerning solely State responsibility for breaches
of Articles II and III”. Those arguments addressed the necessary condi-
tions, especially of intent, as well as of attribution. When presenting
those alternative arguments, counsel for the Respondent repeated the
principal submission set out above that “the Convention does not suggest
in any way that States themselves can commit genocide”.

159. The Court notes that there is no disagreement between the Parties
that the reference in Article IX to disputes about “the responsibility of a
State” as being among the disputes relating to the interpretation, applica-
tion or fulfilment of the Convention which come within the Court’s juris-
diction, indicates that provisions of the Convention do impose obliga-
tions on States in respect of which they may, in the event of breach, incur
responsibility. Articles V, VI and VII requiring legislation, in particular
providing effective penalties for persons guilty of genocide and the other
acts enumerated in Article III, and for the prosecution and extradition of
alleged offenders are plainly among them. Because those provisions regu-
lating punishment also have a deterrent and therefore a preventive effect
or purpose, they could be regarded as meeting and indeed exhausting the
undertaking to prevent the crime of genocide stated in Article I and men-
tioned in the title. On that basis, in support of the Respondent’s principal
position, that Article would rank as merely hortatory, introductory or
purposive and as preambular to those specific obligations. The remaining
specific provision, Article VIII about competent organs of the United
Nations taking action, may be seen as completing the system by support-
ing both prevention and suppression, in this case at the political level
rather than as a matter of legal responsibility.

160. The Court observes that what obligations the Convention imposes
upon the parties to it depends on the ordinary meaning of the terms of
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the Convention read in their context and in the light of its object and
purpose. To confirm the meaning resulting from that process or to
remove ambiguity or obscurity or a manifestly absurd or unreasonable
result, the supplementary means of interpretation to which recourse may
be had include the preparatory work of the Convention and the circum-
stances of its conclusion. Those propositions, reflected in Articles 31
and 32 of the Vienna Convention on the Law of Treaties, are well recog-
nized as part of customary international law: see Legal Consequences of
the Construction of a Wall in Occupied Palestinian Territory, Advisory
Opinion, I.C.J. Reports 2004, p. 174, para. 94; case concerning Avena
and Other Mexican Nationals (Mexico v. United States of America),
Judgment, I.C.J. Reports 2004, p. 48, para. 83; LaGrand (Germany v.
United States of America), Judgment, I.C.J. Reports 2001, p. 501,
para. 99; and Sovereignty over Pulau Ligitan and Pulau Sipadan (Indo-
nesia/Malaysia), Judgment, I.C.J. Reports 2002, p. 645, para. 37, and
the other cases referred to in those decisions.

161. To determine what are the obligations of the Contracting Parties
under the Genocide Convention, the Court will begin with the terms of
its Article I. It contains two propositions. The first is the affirmation that
genocide is a crime under international law. That affirmation is to be
read in conjunction with the declaration that genocide is a crime under
international law, unanimously adopted by the General Assembly two
years earlier in its resolution 96 (I), and referred to in the Preamble to the
Convention (paragraph 142, above). The affirmation recognizes the exist-
ing requirements of customary international law, a matter emphasized by
the Court in 1951:

“The origins of the Convention show that it was the intention of
the United Nations to condemn and punish genocide as ‘a crime
under international law’ involving a denial of the right of existence
of entire human groups, a denial which shocks the conscience of
mankind and results in great losses to humanity, and which is con-
trary to moral law and to the spirit and aims of the United Nations
(Resolution 96 (I) of the General Assembly, December 11th 1946).
The first consequence arising from this conception is that the prin-
ciples underlying the Convention are principles which are recognized
by civilized nations as binding on States, even without any conven-
tional obligation. A second consequence is the universal character
both of the condemnation of genocide and of the co-operation
required ‘in order to liberate mankind from such an odious scourge’
(Preamble to the Convention) . . .

The objects of such a convention must also be considered. The
Convention was manifestly adopted for a purely humanitarian and
civilizing purpose. It is indeed difficult to imagine a convention that
might have this dual character to a greater degree, since its object on
the one hand is to safeguard the very existence of certain human
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groups and on the other to confirm and endorse the most elementary
principles of morality.” (Reservations to the Convention on the Pre-
vention and Punishment of the Crime of Genocide, Advisory Opinion,
I.C.J. Reports 1951, p. 23.)

Later in that Opinion, the Court referred to “the moral and humanitar-
ian principles which are its basis” (ibid., p. 24). In earlier phases of the
present case the Court has also recalled resolution 96 (I) (I.C.J. Reports
1993, p. 23; see also pp. 348 and 440) and has quoted the 1951 statement
(I.C.J. Reports 1996 (II), p. 616). The Court reaffirmed the 1951 and
1996 statements in its Judgment of 3 February 2006 in the case concern-
ing Armed Activities on the Territory of the Congo (New Application
2002) (Democratic Republic of the Congo v. Rwanda), paragraph 64,
when it added that the norm prohibiting genocide was assuredly a per-
emptory norm of international law (jus cogens).

162. Those characterizations of the prohibition on genocide and the
purpose of the Convention are significant for the interpretation of the
second proposition stated in Article I — the undertaking by the Con-
tracting Parties to prevent and punish the crime of genocide, and particu-
larly in this context the undertaking to prevent. Several features of that
undertaking are significant. The ordinary meaning of the word “under-
take” is to give a formal promise, to bind or engage oneself, to give a
pledge or promise, to agree, to accept an obligation. It is a word regularly
used in treaties setting out the obligations of the Contracting Parties (cf.,
for example, International Convention on the Elimination of All Forms
of Racial Discrimination (7 March 1966), Art. 2, para. 1 ; International
Covenant on Civil and Political Rights (16 December 1966), Art. 2,
para. 1, and 3, for example). It is not merely hortatory or purposive. The
undertaking is unqualified (a matter considered later in relation to the
scope of the obligation of prevention) ; and it is not to be read merely as
an introduction to later express references to legislation, prosecution and
extradition. Those features support the conclusion that Article I, in par-
ticular its undertaking to prevent, creates obligations distinct from those
which appear in the subsequent Articles. That conclusion is also sup-
ported by the purely humanitarian and civilizing purpose of the
Convention.

163. The conclusion is confirmed by two aspects of the preparatory
work of the Convention and the circumstances of its conclusion as
referred to in Article 32 of the Vienna Convention. In 1947 the United
Nations General Assembly, in requesting the Economic and Social Coun-
cil to submit a report and a draft convention on genocide to the Third
Session of the Assembly, declared “that genocide is an international
crime entailing national and international responsibility on the part of
individuals and States” (A/RES/180 (II)). That duality of responsibilities
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is also to be seen in two other associated resolutions adopted on the same
day, both directed to the newly established International Law Commis-
sion (hereinafter “the ILC”) : the first on the formulation of the Nurem-
berg principles, concerned with the rights (Principle V) and duties of
individuals, and the second on the draft declaration on the rights and
duties of States (A/RES/177 and A/RES/178 (II)). The duality of respon-
sibilities is further considered later in this Judgment (paragraphs 173-174).

164. The second feature of the drafting history emphasizes the opera-
tive and non-preambular character of Article I. The Preamble to the
draft Convention, prepared by the Ad Hoc Committee on Genocide for
the Third Session of the General Assembly and considered by its Sixth
Committee, read in part as follows:

“The High Contracting Parties
. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Being convinced that the prevention and punishment of genocide
requires international co-operation,

Hereby agree to prevent and punish the crime as hereinafter pro-
vided.”

The first Article would have provided “[g]enocide is a crime under inter-
national law whether committed in time of peace or in time of war”
(report of the Ad Hoc Committee on Genocide, 5 April to 10 May 1948,
United Nations, Official Records of the Economic and Social Council,
Seventh Session, Supplement No. 6, doc. E/794, pp. 2, 18).

Belgium was of the view that the undertaking to prevent and punish
should be made more effective by being contained in the operative part of
the Convention rather than in the Preamble and proposed the following
Article I to the Sixth Committee of the General Assembly: “The High
Contracting Parties undertake to prevent and punish the crime of geno-
cide.” (United Nations doc. A/C.6/217.) The Netherlands then proposed
a new text of Article I combining the Ad Hoc Committee draft and the
Belgian proposal with some changes : “The High Contracting Parties
reaffirm that genocide is a crime under international law, which they
undertake to prevent and to punish, in accordance with the following
articles.” (United Nations docs. A/C.6/220; United Nations, Official
Records of the General Assembly, Third Session, Part I, Sixth Commit-
tee, Summary Records of the 68th meeting, p. 45.) The Danish
representative thought that Article I should be worded more effectively
and proposed the deletion of the final phrase — “in accordance with the
following articles” (ibid., p. 47). The Netherlands representative agreed
with that suggestion (ibid., pp. 49-50). After the USSR’s proposal to
delete Article I was rejected by 36 votes to 8 with 5 abstentions and its
proposal to transfer its various points to the Preamble was rejected by
40 votes to 8, and the phrase “whether committed in time of peace or of
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war” was inserted by 30 votes to 7 with 6 abstentions, the amended text
of Article I was adopted by 37 votes to 3 with 2 abstentions (ibid., pp. 51
and 53).

165. For the Court both changes — the movement of the undertaking
from the Preamble to the first operative Article and the removal of the
linking clause (“in accordance with the following articles”) — confirm
that Article I does impose distinct obligations over and above those
imposed by other Articles of the Convention. In particular, the Contract-
ing Parties have a direct obligation to prevent genocide.

166. The Court next considers whether the Parties are also under an
obligation, by virtue of the Convention, not to commit genocide them-
selves. It must be observed at the outset that such an obligation is not
expressly imposed by the actual terms of the Convention. The Applicant
has however advanced as its main argument that such an obligation is
imposed by Article IX, which confers on the Court jurisdiction over dis-
putes “including those relating to the responsibility of a State for geno-
cide or any of the other acts enumerated in Article III”. Since Article IX
is essentially a jurisdictional provision, the Court considers that it should
first ascertain whether the substantive obligation on States not to commit
genocide may flow from the other provisions of the Convention. Under
Article I the States parties are bound to prevent such an act, which it
describes as “a crime under international law”, being committed. The
Article does not expressis verbis require States to refrain from themselves
committing genocide. However, in the view of the Court, taking into
account the established purpose of the Convention, the effect of Article I
is to prohibit States from themselves committing genocide. Such a pro-
hibition follows, first, from the fact that the Article categorizes genocide
as “a crime under international law”: by agreeing to such a categoriza-
tion, the States parties must logically be undertaking not to commit the
act so described. Secondly, it follows from the expressly stated obligation
to prevent the commission of acts of genocide. That obligation requires
the States parties, inter alia, to employ the means at their disposal, in
circumstances to be described more specifically later in this Judgment,
to prevent persons or groups not directly under their authority from
committing an act of genocide or any of the other acts mentioned in
Article III. It would be paradoxical if States were thus under an obliga-
tion to prevent, so far as within their power, commission of genocide by
persons over whom they have a certain influence, but were not forbidden
to commit such acts through their own organs, or persons over whom
they have such firm control that their conduct is attributable to the State
concerned under international law. In short, the obligation to prevent geno-
cide necessarily implies the prohibition of the commission of genocide.
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167. The Court accordingly concludes that Contracting Parties to the
Convention are bound not to commit genocide, through the actions of
their organs or persons or groups whose acts are attributable to them.
That conclusion must also apply to the other acts enumerated in
Article III. Those acts are forbidden along with genocide itself in the
list included in Article III. They are referred to equally with genocide in
Article IX and without being characterized as “punishable”; and the
“purely humanitarian and civilizing purpose” of the Convention may be
seen as being promoted by the fact that States are subject to that full set
of obligations, supporting their undertaking to prevent genocide. It is
true that the concepts used in paragraphs (b) to (e) of Article III, and
particularly that of “complicity”, refer to well known categories of crimi-
nal law and, as such, appear particularly well adapted to the exercise
of penal sanctions against individuals. It would however not be in
keeping with the object and purpose of the Convention to deny that
the international responsibility of a State — even though quite different
in nature from criminal responsibility — can be engaged through one
of the acts, other than genocide itself, enumerated in Article III.

168. The conclusion that the Contracting Parties are bound in this
way by the Convention not to commit genocide and the other acts enu-
merated in Article III is confirmed by one unusual feature of the wording
of Article IX. But for that unusual feature and the addition of the word
“fulfilment” to the provision conferring on the Court jurisdiction over
disputes as to the “interpretation and application” of the Convention (an
addition which does not appear to be significant in this case), Article IX
would be a standard dispute settlement provision.

169. The unusual feature of Article IX is the phrase “including those
[disputes] relating to the responsibility of a State for genocide or any of
the other acts enumerated in Article III”. The word “including” tends to
confirm that disputes relating to the responsibility of Contracting Parties
for genocide, and the other acts enumerated in Article III to which it
refers, are comprised within a broader group of disputes relating to the
interpretation, application or fulfilment of the Convention. The respon-
sibility of a party for genocide and the other acts enumerated in
Article III arises from its failure to comply with the obligations imposed
by the other provisions of the Convention, and in particular, in the
present context, with Article III read with Articles I and II. According
to the English text of the Convention, the responsibility contemplated is
responsibility “for genocide” (in French, “responsabilité . . . en matière
de génocide”), not merely responsibility “for failing to prevent or
punish genocide”. The particular terms of the phrase as a whole
confirm that Contracting Parties may be responsible for genocide and
the other acts enumerated in Article III of the Convention.

*
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170. The Court now considers three arguments, advanced by the
Respondent which may be seen as contradicting the proposition that the
Convention imposes a duty on the Contracting Parties not to commit
genocide and the other acts enumerated in Article III. The first is that, as
a matter of general principle, international law does not recognize the
criminal responsibility of the State, and the Genocide Convention does
not provide a vehicle for the imposition of such criminal responsibility.
On the matter of principle the Respondent calls attention to the rejection
by the ILC of the concept of international crimes when it prepared the
final draft of its Articles on State Responsibility, a decision reflecting the
strongly negative reactions of a number of States to any such concept.
The Applicant accepts that general international law does not recognize
the criminal responsibility of States. It contends, on the specific issue,
that the obligation for which the Respondent may be held responsible, in
the event of breach, in proceedings under Article IX, is simply an obliga-
tion arising under international law, in this case the provisions of the
Convention. The Court observes that the obligations in question in this
case, arising from the terms of the Convention, and the responsibilities of
States that would arise from breach of such obligations, are obligations
and responsibilities under international law. They are not of a criminal
nature. This argument accordingly cannot be accepted.

171. The second argument of the Respondent is that the nature of the
Convention is such as to exclude from its scope State responsibility for
genocide and the other enumerated acts. The Convention, it is said, is a
standard international criminal law convention focused essentially on the
criminal prosecution and punishment of individuals and not on the
responsibility of States. The emphasis of the Convention on the obliga-
tions and responsibility of individuals excludes any possibility of States
being liable and responsible in the event of breach of the obligations
reflected in Article III. In particular, it is said, that possibility cannot
stand in the face of the references, in Article III to punishment (of indi-
viduals), and in Article IV to individuals being punished, and the require-
ment, in Article V for legislation in particular for effective penalties for
persons guilty of genocide, the provision in Article VI for the prosecution
of persons charged with genocide, and requirement in Article VII for
extradition.

172. The Court is mindful of the fact that the famous sentence in the
Nuremberg Judgment that “[c]rimes against international law are com-
mitted by men, not by abstract entities . . .” (Judgment of the Interna-
tional Military Tribunal, Trial of the Major War Criminals, 1947, Offi-
cial Documents, Vol. 1, p. 223) might be invoked in support of the
proposition that only individuals can breach the obligations set out in
Article III. But the Court notes that that Tribunal was answering the
argument that “international law is concerned with the actions of sov-
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ereign States, and provides no punishment for individuals” (Judgment of
the International Military Tribunal, op. cit., p. 222), and that thus States
alone were responsible under international law. The Tribunal rejected
that argument in the following terms: “[t]hat international law imposes
duties and liabilities upon individuals as well as upon States has long
been recognized” (ibid., p. 223; the phrase “as well as upon States” is
missing in the French text of the Judgment).

173. The Court observes that that duality of responsibility continues
to be a constant feature of international law. This feature is reflected in
Article 25, paragraph 4, of the Rome Statute for the International Crimi-
nal Court, now accepted by 104 States : “No provision in this Statute
relating to individual criminal responsibility shall affect the responsibility
of States under international law.” The Court notes also that the ILC’s
Articles on the Responsibility of States for Internationally Wrongful Acts
(Annex to General Assembly resolution 56/83, 12 December 2001), to be
referred to hereinafter as “the ILC Articles on State Responsibility”,
affirm in Article 58 the other side of the coin: “These articles are without
prejudice to any question of the individual responsibility under interna-
tional law of any person acting on behalf of a State.” In its Commentary
on this provision, the Commission said:

“Where crimes against international law are committed by State
officials, it will often be the case that the State itself is responsible for
the acts in question or for failure to prevent or punish them. In cer-
tain cases, in particular aggression, the State will by definition be
involved. Even so, the question of individual responsibility is in prin-
ciple distinct from the question of State responsibility. The State is
not exempted from its own responsibility for internationally wrong-
ful conduct by the prosecution and punishment of the State officials
who carried it out.” (ILC Commentary on the Draft Articles on
Responsibility of States for Internationally Wrongful Acts, ILC
Report A/56/10, 2001, Commentary on Article 58, para. 3.)

The Commission quoted Article 25, paragraph 4, of the Rome Statute,
and concluded as follows:

“Article 58 . . . [makes] it clear that the Articles do not address the
question of the individual responsibility under international law of
any person acting on behalf of a State. The term ‘individual respon-
sibility’ has acquired an accepted meaning in light of the Rome
Statute and other instruments ; it refers to the responsibility of indi-
vidual persons, including State officials, under certain rules of inter-
national law for conduct such as genocide, war crimes and crimes
against humanity.”
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174. The Court sees nothing in the wording or the structure of the pro-
visions of the Convention relating to individual criminal liability which
would displace the meaning of Article I, read with paragraphs (a) to (e)
of Article III, so far as these provisions impose obligations on States dis-
tinct from the obligations which the Convention requires them to place
on individuals. Furthermore, the fact that Articles V, VI and VII focus
on individuals cannot itself establish that the Contracting Parties may
not be subject to obligations not to commit genocide and the other acts
enumerated in Article III.

175. The third and final argument of the Respondent against the
proposition that the Contracting Parties are bound by the Convention
not to commit genocide is based on the preparatory work of the Conven-
tion and particularly of Article IX. The Court has already used part of
that work to confirm the operative significance of the undertaking in
Article I (see paragraphs 164 and 165 above), an interpretation already
determined from the terms of the Convention, its context and purpose.

176. The Respondent, claiming that the Convention and in particular
Article IX is ambiguous, submits that the drafting history of the Conven-
tion, in the Sixth Committee of the General Assembly, shows that “there
was no question of direct responsibility of the State for acts of genocide”.
It claims that the responsibility of the State was related to the “key pro-
visions” of Articles IV-VI: the Convention is about the criminal respon-
sibility of individuals supported by the civil responsibility of States to
prevent and punish. This argument against any wider responsibility for
the Contracting Parties is based on the records of the discussion in the
Sixth Committee, and is, it is contended, supported by the rejection of
United Kingdom amendments to what became Articles IV and VI. Had
the first amendment been adopted, Article IV, concerning the punish-
ment of individuals committing genocide or any of the acts enumerated
in Article III, would have been extended by the following additional sen-
tence : “[Acts of genocide] committed by or on behalf of States or gov-
ernments constitute a breach of the present Convention.”(A/C.6/236 and
Corr. 1.) That amendment was defeated (United Nations, Official Records
of the General Assembly, Third Session, Part I, Sixth Committee, Sum-
mary Records of the 96th Meeting, p. 355). What became Article VI
would have been replaced by a provision conferring jurisdiction on the
Court if an act of genocide is or is alleged to be the act of a State or
government or its organs. The United Kingdom in response to objections
that the proposal was out of order (because it meant going back on a
decision already taken) withdrew the amendment in favour of the joint
amendment to what became Article IX, submitted by the United King-
dom and Belgium (ibid., 100th Meeting, p. 394). In speaking to that joint
amendment the United Kingdom delegate acknowledged that the debate
had clearly shown the Committee’s decision to confine what is now
Article VI to the responsibility of individuals (ibid., 100th Meeting,
p. 430). The United Kingdom/Belgium amendment would have added

117 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

78

HP EXHIBIT 348

3170



the words “including disputes relating to the responsibility of a State for
any of the acts enumerated in Articles II and IV [as the Convention
was then drafted]”. The United Kingdom delegate explained that
what was involved was civil responsibility, not criminal responsi-
bility (United Nations, Official Records of the General Assembly, op. cit.,
103rd Meeting, p. 440). A proposal to delete those words failed and the
provision was adopted (ibid., 104th Meeting, p. 447), with style changes
being made by the Drafting Committee.

177. At a later stage a Belgium/United Kingdom/United States pro-
posal which would have replaced the disputed phrase by including “dis-
putes arising from a charge by a Contracting Party that the crime of
genocide or any other of the acts enumerated in article III has been com-
mitted within the jurisdiction of another Contracting Party” was ruled by
the Chairman of the Sixth Committee as a change of substance and
the Committee did not adopt the motion (which required a two-thirds
majority) for reconsideration (A/C.6/305). The Chairman gave the
following reason for his ruling which was not challenged:

“it was provided in article IX that those disputes, among others,
which concerned the responsibility of a State for genocide or for any
of the acts enumerated in article III, should be submitted to the
International Court of Justice. According to the joint amendment,
on the other hand, the disputes would not be those which concerned
the responsibility of the State but those which resulted from an accu-
sation to the effect that the crime had been committed in the terri-
tory of one of the contracting parties.” (United Nations, Official
Records of the General Assembly, Third Session, Part I, Sixth Com-
mittee, Summary Records of the 131st Meeting, p. 690.)

By that time in the deliberations of the Sixth Committee it was clear that
only individuals could be held criminally responsible under the draft
Convention for genocide. The Chairman was plainly of the view that the
Article IX, as it had been modified, provided for State responsibility for
genocide.

178. In the view of the Court, two points may be drawn from the
drafting history just reviewed. The first is that much of it was concerned
with proposals supporting the criminal responsibility of States ; but those
proposals were not adopted. The second is that the amendment which
was adopted — to Article IX — is about jurisdiction in respect of the
responsibility of States simpliciter. Consequently, the drafting history
may be seen as supporting the conclusion reached by the Court in para-
graph 167 above.

179. Accordingly, having considered the various arguments, the Court
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affirms that the Contracting Parties are bound by the obligation under
the Convention not to commit, through their organs or persons or
groups whose conduct is attributable to them, genocide and the other
acts enumerated in Article III. Thus if an organ of the State, or a person
or group whose acts are legally attributable to the State, commits any of
the acts proscribed by Article III of the Convention, the international
responsibility of that State is incurred.

* *

(5) Question Whether the Court May Make a Finding of Genocide by
a State in the Absence of a Prior Conviction of an Individual for

Genocide by a Competent Court

180. The Court observes that if a State is to be responsible because it
has breached its obligation not to commit genocide, it must be shown
that genocide as defined in the Convention has been committed. That will
also be the case with conspiracy under Article III, paragraph (b), and
complicity under Article III, paragraph (e) ; and, as explained below
(paragraph 431) for purposes of the obligation to prevent genocide. The
Respondent has raised the question whether it is necessary, as a matter of
law, for the Court to be able to uphold a claim of the responsibility of a
State for an act of genocide, or any other act enumerated in Article III,
that there should have been a finding of genocide by a court or tribunal
exercising criminal jurisdiction. According to the Respondent, the con-
dition sine qua non for establishing State responsibility is the prior
establishment, according to the rules of criminal law, of the individual
responsibility of a perpetrator engaging the State’s responsibility.

181. The different procedures followed by, and powers available to,
this Court and to the courts and tribunals trying persons for criminal
offences, do not themselves indicate that there is a legal bar to the Court
itself finding that genocide or the other acts enumerated in Article III
have been committed. Under its Statute the Court has the capacity to
undertake that task, while applying the standard of proof appropriate to
charges of exceptional gravity (paragraphs 209-210 below). Turning to
the terms of the Convention itself, the Court has already held that it has
jurisdiction under Article IX to find a State responsible if genocide or
other acts enumerated in Article III are committed by its organs, or
persons or groups whose acts are attributable to it.

182. Any other interpretation could entail that there would be no legal
recourse available under the Convention in some readily conceivable cir-
cumstances : genocide has allegedly been committed within a State by its
leaders but they have not been brought to trial because, for instance, they
are still very much in control of the powers of the State including the
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police, prosecution services and the courts and there is no international
penal tribunal able to exercise jurisdiction over the alleged crimes ; or the
responsible State may have acknowledged the breach. The Court accord-
ingly concludes that State responsibility can arise under the Convention
for genocide and complicity, without an individual being convicted of the
crime or an associated one.

* *

(6) The Possible Territorial Limits of the Obligations

183. The substantive obligations arising from Articles I and III are not
on their face limited by territory. They apply to a State wherever it may
be acting or may be able to act in ways appropriate to meeting the obli-
gations in question. The extent of that ability in law and fact is con-
sidered, so far as the obligation to prevent the crime of genocide is con-
cerned, in the section of the Judgment concerned with that obligation (cf.
paragraph 430 below). The significant relevant condition concerning the
obligation not to commit genocide and the other acts enumerated in
Article III is provided by the rules on attribution (paragraphs 379 ff.
below).

184. The obligation to prosecute imposed by Article VI is by contrast
subject to an express territorial limit. The trial of persons charged with
genocide is to be in a competent tribunal of the State in the territory of
which the act was committed (cf. paragraph 442 below), or by an inter-
national penal tribunal with jurisdiction (paragraphs 443 ff. below).

* *

(7) The Applicant’s Claims in Respect of Alleged Genocide Committed
Outside Its Territory against Non-Nationals

185. In its final submissions the Applicant requests the Court to make
rulings about acts of genocide and other unlawful acts allegedly commit-
ted against “non-Serbs” outside its own territory (as well as within it) by
the Respondent. Insofar as that request might relate to non-Bosnian vic-
tims, it could raise questions about the legal interest or standing of the
Applicant in respect of such matters and the significance of the jus cogens
character of the relevant norms, and the erga omnes character of the rele-
vant obligations. For the reasons explained in paragraphs 368 and 369
below, the Court will not however need to address those questions of law.

* *
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(8) The Question of Intent to Commit Genocide

186. The Court notes that genocide as defined in Article II of the Con-
vention comprises “acts” and an “intent”. It is well established that the
acts —

“(a) Killing members of the group;
(b) Causing serious bodily or mental harm to members of the

group;
(c) Deliberately inflicting on the group conditions of life calcu-

lated to bring about its physical destruction in whole or in
part ;

(d) Imposing measures intended to prevent births within the
group; [and]

(e) Forcibly transferring children of the group to another
group” —

themselves include mental elements. “Killing” must be intentional, as
must “causing serious bodily or mental harm”. Mental elements are
made explicit in paragraphs (c) and (d) of Article II by the words
“deliberately” and “intended”, quite apart from the implications of the
words “inflicting” and “imposing”; and forcible transfer too requires
deliberate intentional acts. The acts, in the words of the ILC, are by their
very nature conscious, intentional or volitional acts (Commentary on
Article 17 of the 1996 Draft Code of Crimes against the Peace and
Security of Mankind, ILC Report 1996, Yearbook of the International
Law Commission, 1996, Vol. II, Part Two, p. 44, para. 5).

187. In addition to those mental elements, Article II requires a further
mental element. It requires the establishment of the “intent to destroy, in
whole or in part, . . . [the protected] group, as such”. It is not enough to
establish, for instance in terms of paragraph (a), that deliberate unlawful
killings of members of the group have occurred. The additional intent
must also be established, and is defined very precisely. It is often referred
to as a special or specific intent or dolus specialis ; in the present Judg-
ment it will usually be referred to as the “specific intent (dolus specia-
lis)”. It is not enough that the members of the group are targeted because
they belong to that group, that is because the perpetrator has a discrimi-
natory intent. Something more is required. The acts listed in Article II
must be done with intent to destroy the group as such in whole or in part.
The words “as such” emphasize that intent to destroy the protected
group.

188. The specificity of the intent and its particular requirements are
highlighted when genocide is placed in the context of other related crimi-
nal acts, notably crimes against humanity and persecution, as the Trial
Chamber of the International Criminal Tribunal for the former Yugosla-
via (hereinafter “ICTY” or “the Tribunal”) did in the Kupreškić et al.
case :
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“the mens rea requirement for persecution is higher than for ordi-
nary crimes against humanity, although lower than for genocide. In
this context the Trial Chamber wishes to stress that persecution as a
crime against humanity is an offence belonging to the same genus as
genocide. Both persecution and genocide are crimes perpetrated
against persons that belong to a particular group and who are tar-
geted because of such belonging. In both categories what matters is
the intent to discriminate : to attack persons on account of their eth-
nic, racial, or religious characteristics (as well as, in the case of per-
secution, on account of their political affiliation). While in the case
of persecution the discriminatory intent can take multifarious inhu-
mane forms and manifest itself in a plurality of actions including
murder, in the case of genocide that intent must be accompanied by
the intention to destroy, in whole or in part, the group to which the
victims of the genocide belong. Thus, it can be said that, from the
viewpoint of mens rea, genocide is an extreme and most inhuman
form of persecution. To put it differently, when persecution escalates
to the extreme form of wilful and deliberate acts designed to destroy
a group or part of a group, it can be held that such persecution
amounts to genocide.” (IT-95-16-T, Judgment, 14 January 2000,
para. 636.)

189. The specific intent is also to be distinguished from other reasons
or motives the perpetrator may have. Great care must be taken in finding
in the facts a sufficiently clear manifestation of that intent.

* *

(9) Intent and “Ethnic Cleansing”

190. The term “ethnic cleansing” has frequently been employed to
refer to the events in Bosnia and Herzegovina which are the subject of
this case ; see, for example, Security Council resolution 787 (1992), para. 2;
resolution 827 (1993), Preamble ; and the Report with that title attached
as Annex IV to the Final Report of the United Nations Commission of
Experts (S/1994/674/Add.2) (hereinafter “Report of the Commission of
Experts”). General Assembly resolution 47/121 referred in its Preamble
to “the abhorrent policy of ‘ethnic cleansing’, which is a form of geno-
cide”, as being carried on in Bosnia and Herzegovina. It will be conven-
ient at this point to consider what legal significance the expression may
have. It is in practice used, by reference to a specific region or area, to
mean “rendering an area ethnically homogeneous by using force or
intimidation to remove persons of given groups from the area”
(S/35374 (1993), para. 55, Interim Report by the Commission of Experts).
It does not appear in the Genocide Convention; indeed, a proposal
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during the drafting of the Convention to include in the definition “measures
intended to oblige members of a group to abandon their homes in order
to escape the threat of subsequent ill-treatment” was not accepted (A/C.6/
234). It can only be a form of genocide within the meaning of the Con-
vention, if it corresponds to or falls within one of the categories of acts
prohibited by Article II of the Convention. Neither the intent, as a matter
of policy, to render an area “ethnically homogeneous”, nor the opera-
tions that may be carried out to implement such policy, can as such be
designated as genocide : the intent that characterizes genocide is “to
destroy, in whole or in part” a particular group, and deportation or dis-
placement of the members of a group, even if effected by force, is not
necessarily equivalent to destruction of that group, nor is such destruc-
tion an automatic consequence of the displacement. This is not to say
that acts described as “ethnic cleansing” may never constitute genocide, if
they are such as to be characterized as, for example, “deliberately inflict-
ing on the group conditions of life calculated to bring about its physical
destruction in whole or in part”, contrary to Article II, paragraph (c), of
the Convention, provided such action is carried out with the necessary
specific intent (dolus specialis), that is to say with a view to the destruc-
tion of the group, as distinct from its removal from the region. As the
ICTY has observed, while “there are obvious similarities between a geno-
cidal policy and the policy commonly known as ‘ethnic cleansing’” (Krstić,
IT-98-33-T, Trial Chamber Judgment, 2 August 2001, para. 562), yet “[a]
clear distinction must be drawn between physical destruction and mere
dissolution of a group. The expulsion of a group or part of a group does
not in itself suffice for genocide.” (Stakić, IT-97-24-T, Trial Chamber
Judgment, 31 July 2003, para. 519.) In other words, whether a particular
operation described as “ethnic cleansing” amounts to genocide depends
on the presence or absence of acts listed in Article II of the Genocide
Convention, and of the intent to destroy the group as such. In fact, in the
context of the Convention, the term “ethnic cleansing” has no legal sig-
nificance of its own. That said, it is clear that acts of “ethnic cleansing”
may occur in parallel to acts prohibited by Article II of the Convention,
and may be significant as indicative of the presence of a specific intent
(dolus specialis) inspiring those acts.

* *
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(10) Definition of the Protected Group

191. When examining the facts brought before the Court in support of
the accusations of the commission of acts of genocide, it is necessary to
have in mind the identity of the group against which genocide may be
considered to have been committed. The Court will therefore next con-
sider the application in this case of the requirement of Article II of the
Genocide Convention, as an element of genocide, that the proscribed acts
be “committed with intent to destroy, in whole or in part, a national, eth-
nical, racial or religious group, as such”. The Parties disagreed on aspects
of the definition of the “group”. The Applicant in its final submission
refers to “the non-Serb national, ethnical or religious group within, but
not limited to, the territory of Bosnia and Herzegovina, including in par-
ticular the Muslim population” (paragraph 66 above). It thus follows
what is termed the negative approach to the definition of the group in
question. The Respondent sees two legal problems with that formulation:

“First, the group targeted is not sufficiently well defined as such,
since, according to the Applicant’s allegation, that group consists of
the non-Serbs, thus an admixture of all the individuals living in
Bosnia and Herzegovina except the Serbs, but more particularly the
Muslim population, which accounts for only a part of the non-Serb
population. Second, the intent to destroy concerned only a part of
the non-Serb population, but the Applicant failed to specify which
part of the group was targeted.”

In addition to those issues of the negative definition of the group and its
geographic limits (or their lack), the Parties also discussed the choice
between subjective and objective approaches to the definition. The Parties
essentially agree that international jurisprudence accepts a combined
subjective-objective approach. The issue is not in any event significant on
the facts of this case and the Court takes it no further.

192. While the Applicant has employed the negative approach to the
definition of a protected group, it places major, for the most part exclu-
sive, emphasis on the Bosnian Muslims as the group being targeted. The
Respondent, for instance, makes the point that the Applicant did not
mention the Croats in its oral arguments relating to sexual violence,
Srebrenica and Sarajevo, and that other groups including “the Jews,
Roma and Yugoslavs” were not mentioned. The Applicant does however
maintain the negative approach to the definition of the group in its
final submissions and the Court accordingly needs to consider it.

193. The Court recalls first that the essence of the intent is to destroy
the protected group, in whole or in part, as such. It is a group which must
have particular positive characteristics — national, ethnical, racial or reli-
gious — and not the lack of them. The intent must also relate to the
group “as such”. That means that the crime requires an intent to destroy
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a collection of people who have a particular group identity. It is a matter
of who those people are, not who they are not. The etymology of the
word — killing a group — also indicates a positive definition; and
Raphael Lemkin has explained that he created the word from the Greek
genos, meaning race or tribe, and the termination “-cide”, from the Latin
caedere, to kill (Axis Rule in Occupied Europe (1944), p. 79). In 1945 the
word was used in the Nuremberg indictment which stated that the
defendants “conducted deliberate and systematic genocide, viz., the exter-
mination of racial and national groups . . . in order to destroy particular
races and classes of people and national, racial or religious groups . . .”
(Indictment, Trial of the Major War Criminals before the International
Military Tribunal, Official Documents, Vol. 1, pp. 43 and 44). As the
Court explains below (paragraph 198), when part of the group is
targeted, that part must be significant enough for its destruction to have
an impact on the group as a whole. Further, each of the acts listed in
Article II require that the proscribed action be against members
of the “group”.

194. The drafting history of the Convention confirms that a positive
definition must be used. Genocide as “the denial of the existence of entire
human groups” was contrasted with homicide, “the denial of the right to
live of individual human beings” by the General Assembly in its 1946 reso-
lution 96 (I) cited in the Preamble to the Convention. The drafters of the
Convention also gave close attention to the positive identification of
groups with specific distinguishing characteristics in deciding which
groups they would include and which (such as political groups) they
would exclude. The Court spoke to the same effect in 1951 in declaring as
an object of the Convention the safeguarding of “the very existence of
certain human groups” (Reservations to the Convention on the Prevention
and Punishment of the Crime of Genocide, Advisory Opinion, I.C.J.
Reports 1951, p. 23). Such an understanding of genocide requires a posi-
tive identification of the group. The rejection of proposals to include
within the Convention political groups and cultural genocide also
demonstrates that the drafters were giving close attention to the positive
identification of groups with specific distinguishing well-established,
some said immutable, characteristics. A negatively defined group cannot
be seen in that way.

195. The Court observes that the ICTY Appeals Chamber in the Sta-
kić case (IT-97-24-A, Judgment, 22 March 2006, paras. 20-28) also came
to the conclusion that the group must be defined positively, essentially for
the same reasons as the Court has given.

196. Accordingly, the Court concludes that it should deal with the
matter on the basis that the targeted group must in law be defined posi-
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tively, and thus not negatively as the “non-Serb” population. The Appli-
cant has made only very limited reference to the non-Serb populations of
Bosnia and Herzegovina other than the Bosnian Muslims, e.g. the Croats.
The Court will therefore examine the facts of the case on the basis that
genocide may be found to have been committed if an intent to destroy
the Bosnian Muslims, as a group, in whole or in part, can be established.

197. The Parties also addressed a specific question relating to the
impact of geographic criteria on the group as identified positively. The
question concerns in particular the atrocities committed in and around
Srebrenica in July 1995, and the question whether in the circumstances of
that situation the definition of genocide in Article II was satisfied so far
as the intent of destruction of the “group” “in whole or in part” require-
ment is concerned. This question arises because of a critical finding in the
Krstić case. In that case the Trial Chamber was “ultimately satisfied that
murders and infliction of serious bodily or mental harm were committed
with the intent to kill all the Bosnian Muslim men of military age at
Srebrenica” (IT-98-33, Judgment, 2 August 2001, para. 546). Those men
were systematically targeted whether they were civilians or soldiers (ibid.).
The Court addresses the facts of that particular situation later (para-
graphs 278-297). For the moment, it considers how as a matter of law the
“group” is to be defined, in territorial and other respects.

198. In terms of that question of law, the Court refers to three matters
relevant to the determination of “part” of the “group” for the purposes
of Article II. In the first place, the intent must be to destroy at least a
substantial part of the particular group. That is demanded by the very
nature of the crime of genocide : since the object and purpose of the Con-
vention as a whole is to prevent the intentional destruction of groups, the
part targeted must be significant enough to have an impact on the group
as a whole. That requirement of substantiality is supported by consistent
rulings of the ICTY and the International Criminal Tribunal for Rwanda
(ICTR) and by the Commentary of the ILC to its Articles in the draft
Code of Crimes against the Peace and Security of Mankind (e.g. Krstić,
IT-98-33-A, Appeals Chamber Judgment, 19 April 2004, paras. 8-11 and
the cases of Kayishema, Byilishema, and Semanza there referred to; and
Yearbook of the International Law Commission, 1996, Vol. II, Part Two,
p. 45, para. 8 of the Commentary to Article 17).

199. Second, the Court observes that it is widely accepted that geno-
cide may be found to have been committed where the intent is to destroy
the group within a geographically limited area. In the words of the ILC,
“it is not necessary to intend to achieve the complete annihilation of a
group from every corner of the globe” (ibid.). The area of the perpetra-
tor’s activity and control are to be considered. As the ICTY Appeals
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Chamber has said, and indeed as the Respondent accepts, the opportu-
nity available to the perpetrators is significant (Krstić, IT-98-33-A, Judg-
ment, 19 April 2004, para. 13). This criterion of opportunity must how-
ever be weighed against the first and essential factor of substantiality. It
may be that the opportunity available to the alleged perpetrator is so
limited that the substantiality criterion is not met. The Court observes
that the ICTY Trial Chamber has indeed indicated the need for caution,
lest this approach might distort the definition of genocide (Stakić, IT-
97-24-T, Judgment, 31 July 2003, para. 523). The Respondent, while not
challenging this criterion, does contend that the limit militates against the
existence of the specific intent (dolus specialis) at the national or State
level as opposed to the local level — a submission which, in the view of
the Court, relates to attribution rather than to the “group” requirement.

200. A third suggested criterion is qualitative rather than quantitative.
The Appeals Chamber in the Krstić case put the matter in these carefully
measured terms:

“The number of individuals targeted should be evaluated not only
in absolute terms, but also in relation to the overall size of the entire
group. In addition to the numeric size of the targeted portion, its
prominence within the group can be a useful consideration. If a spe-
cific part of the group is emblematic of the overall group, or is essen-
tial to its survival, that may support a finding that the part qualifies
as substantial within the meaning of Article 4 [of the Statute which
exactly reproduces Article II of the Convention].” (IT-98-33-A, Judg-
ment, 19 April 2004, para. 12; footnote omitted.)

Establishing the “group” requirement will not always depend on the sub-
stantiality requirement alone although it is an essential starting point. It
follows in the Court’s opinion that the qualitative approach cannot stand
alone. The Appeals Chamber in Krstić also expresses that view.

201. The above list of criteria is not exhaustive, but, as just indicated,
the substantiality criterion is critical. They are essentially those stated by
the Appeals Chamber in the Krstić case, although the Court does give
this first criterion priority. Much will depend on the Court’s assessment
of those and all other relevant factors in any particular case.

* * *

V. QUESTIONS OF PROOF : BURDEN OF PROOF, THE STANDARD OF PROOF,
METHODS OF PROOF

202. When turning to the facts of the dispute, the Court must note
that many allegations of fact made by the Applicant are disputed by the
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Respondent. That is so notwithstanding increasing agreement between
the Parties on certain matters through the course of the proceedings. The
disputes relate to issues about the facts, for instance the number of rapes
committed by Serbs against Bosnian Muslims, and the day-to-day rela-
tionships between the authorities in Belgrade and the authorities in Pale,
and the inferences to be drawn from, or the evaluations to be made of,
facts, for instance about the existence or otherwise of the necessary
specific intent (dolus specialis) and about the attributability of the acts
of the organs of Republika Srpska and various paramilitary groups to the
Respondent. The allegations also cover a very wide range of activity
affecting many communities and individuals over an extensive area and
over a long period. They have already been the subject of many accounts,
official and non-official, by many individuals and bodies. The Parties
drew on many of those accounts in their pleadings and oral argument.

203. Accordingly, before proceeding to an examination of the alleged
facts underlying the claim in this case, the Court first considers, in
this section of the Judgment, in turn the burden or onus of proof, the
standard of proof, and the methods of proof.

204. On the burden or onus of proof, it is well established in general
that the applicant must establish its case and that a party asserting a fact
must establish it ; as the Court observed in the case of Military and Para-
military Activities in and against Nicaragua (Nicaragua v. United States
of America), “it is the litigant seeking to establish a fact who bears the
burden of proving it” (Jurisdiction and Admissibility, Judgment, I.C.J.
Reports 1984, p. 437, para. 101). While the Applicant accepts that
approach as a general proposition, it contends that in certain respects the
onus should be reversed, especially in respect of the attributability of
alleged acts of genocide to the Respondent, given the refusal of the
Respondent to produce the full text of certain documents.

205. The particular issue concerns the “redacted” sections of docu-
ments of the Supreme Defence Council of the Respondent, i.e. sections in
which parts of the text had been blacked out so as to be illegible. The
documents had been classified, according to the Co-Agent of the Respon-
dent, by decision of the Council as a military secret, and by a confidential
decision of the Council of Ministers of Serbia and Montenegro as a mat-
ter of national security interest. The Applicant contends that the Court
should draw its own conclusions from the failure of the Respondent to
produce complete copies of the documents. It refers to the power of the
Court, which it had invoked earlier (paragraph 44 above), to call for
documents under Article 49 of the Statute, which provides that “[f]ormal
note shall be taken of any refusal”. In the second round of oral argument
the Applicant’s Deputy Agent submitted that

“Serbia and Montenegro should not be allowed to respond to our
quoting the redacted SDC reports if it does not provide at the
very same time the Applicant and the Court with copies of entirely
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unredacted versions of all the SDC shorthand records and of all of
the minutes of the same. Otherwise, Serbia and Montenegro would
have an overriding advantage over Bosnia and Herzegovina with
respect to documents, which are apparently, and not in the last place
in the Respondent’s eyes, of direct relevance to winning or losing
the present case. We explicitly, Madam President, request the Court to
instruct the Respondent accordingly.” (Emphasis in the original.)

206. On this matter, the Court observes that the Applicant has exten-
sive documentation and other evidence available to it, especially from the
readily accessible ICTY records. It has made very ample use of it. In the
month before the hearings it submitted what must be taken to have been
a careful selection of documents from the very many available from the
ICTY. The Applicant called General Sir Richard Dannatt, who, drawing
on a number of those documents, gave evidence on the relationship
between the authorities in the Federal Republic of Yugoslavia and those
in the Republika Srpska and on the matter of control and instruction.
Although the Court has not agreed to either of the Applicant’s requests
to be provided with unedited copies of the documents, it has not failed to
note the Applicant’s suggestion that the Court may be free to draw its
own conclusions.

207. On a final matter relating to the burden of proof, the Applicant
contends that the Court should draw inferences, notably about specific
intent (dolus specialis), from established facts, i.e., from what the Appli-
cant refers to as a “pattern of acts” that “speaks for itself”. The Court
considers that matter later in the Judgment (paragraphs 370-376 below).

208. The Parties also differ on the second matter, the standard of
proof. The Applicant, emphasizing that the matter is not one of criminal
law, says that the standard is the balance of evidence or the balance of
probabilities, inasmuch as what is alleged is breach of treaty obligations.
According to the Respondent, the proceedings “concern the most serious
issues of State responsibility and . . . a charge of such exceptional gravity
against a State requires a proper degree of certainty. The proofs should
be such as to leave no room for reasonable doubt.”

209. The Court has long recognized that claims against a State involv-
ing charges of exceptional gravity must be proved by evidence that is
fully conclusive (cf. Corfu Channel (United Kingdom v. Albania), Judg-
ment, I.C.J. Reports 1949, p. 17). The Court requires that it be fully con-
vinced that allegations made in the proceedings, that the crime of geno-
cide or the other acts enumerated in Article III have been committed,
have been clearly established. The same standard applies to the proof of
attribution for such acts.
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210. In respect of the Applicant’s claim that the Respondent has
breached its undertakings to prevent genocide and to punish and extra-
dite persons charged with genocide, the Court requires proof at a high
level of certainty appropriate to the seriousness of the allegation.

211. The Court now turns to the third matter — the method of proof.
The Parties submitted a vast array of material, from different sources, to
the Court. It included reports, resolutions and findings by various United
Nations organs, including the Secretary-General, the General Assembly,
the Security Council and its Commission of Experts, and the Commis-
sion on Human Rights, the Sub-Commission on the Prevention of Dis-
crimination and Protection of Minorities and the Special Rapporteur on
Human Rights in the former Yugoslavia ; documents from other inter-
governmental organizations such as the Conference for Security and Co-
operation in Europe; documents, evidence and decisions from the ICTY;
publications from governments ; documents from non-governmental
organizations ; media reports, articles and books. They also called wit-
nesses, experts and witness-experts (paragraphs 57-58 above).

212. The Court must itself make its own determination of the facts
which are relevant to the law which the Applicant claims the Respondent
has breached. This case does however have an unusual feature. Many of
the allegations before this Court have already been the subject of the
processes and decisions of the ICTY. The Court considers their signifi-
cance later in this section of the Judgment.

213. The assessment made by the Court of the weight to be given to a
particular item of evidence may lead to the Court rejecting the item as
unreliable, or finding it probative, as appears from the practice followed
for instance in the case concerning United States Diplomatic and Consu-
lar Staff in Tehran, Judgment, I.C.J. Reports 1980, pp. 9-10, paras. 11-
13; Military and Paramilitary Activities in and against Nicaragua (Nica-
ragua v. United States of America), Merits, Judgment, I.C.J. Reports
1986, pp. 39-41, paras. 59-73; and Armed Activities on the Territory of
the Congo (Democratic Republic of the Congo v. Uganda), Judgment,
I.C.J. Reports 2005, pp. 200-201, paras. 57-61. In the most recent case
the Court said this :

“The Court will treat with caution evidentiary materials specially
prepared for this case and also materials emanating from a single
source. It will prefer contemporaneous evidence from persons with
direct knowledge. It will give particular attention to reliable evidence
acknowledging facts or conduct unfavourable to the State repre-
sented by the person making them (Military and Paramilitary Activi-
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ties in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment, I.C.J. Reports 1986, p. 41, para. 64).
The Court will also give weight to evidence that has not, even before
this litigation, been challenged by impartial persons for the correct-
ness of what it contains. The Court moreover notes that evidence
obtained by examination of persons directly involved, and who were
subsequently cross-examined by judges skilled in examination and
experienced in assessing large amounts of factual information, some
of it of a technical nature, merits special attention. The Court thus
will give appropriate consideration to the Report of the Porter Com-
mission, which gathered evidence in this manner. The Court further
notes that, since its publication, there has been no challenge to the
credibility of this Report, which has been accepted by both Parties.”
(Armed Activities on the Territory of the Congo (Democratic Repub-
lic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 35,
para. 61. See also paras. 78-79, 114 and 237-242.)

214. The fact-finding process of the ICTY falls within this formula-
tion, as “evidence obtained by examination of persons directly involved”,
tested by cross-examination, the credibility of which has not been chal-
lenged subsequently. The Court has been referred to extensive documen-
tation arising from the Tribunal’s processes, including indictments by the
Prosecutor, various interlocutory decisions by judges and Trial Cham-
bers, oral and written evidence, decisions of the Trial Chambers on guilt
or innocence, sentencing judgments following a plea agreement and
decisions of the Appeals Chamber.

215. By the end of the oral proceedings the Parties were in a broad
measure of agreement on the significance of the ICTY material. The
Applicant throughout has given and gives major weight to that material.
At the written stage the Respondent had challenged the reliability of the
Tribunal’s findings, the adequacy of the legal framework under which it
operates, the adequacy of its procedures and its neutrality. At the stage of
the oral proceedings, its position had changed in a major way. In its
Agent’s words, the Respondent now based itself on the jurisprudence of
the Tribunal and had “in effect” distanced itself from the opinions about
the Tribunal expressed in its Rejoinder. The Agent was however careful
to distinguish between different categories of material :

“[W]e do not regard all the material of the Tribunal for the former
Yugoslavia as having the same relevance or probative value. We
have primarily based ourselves upon the judgments of the Tribunal’s
Trial and Appeals Chambers, given that only the judgments can be
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regarded as establishing the facts about the crimes in a credible
way.”

And he went on to point out that the Tribunal has not so far, with the
exception of Srebrenica, held that genocide was committed in any of the
situations cited by the Applicant. He also called attention to the criti-
cisms already made by Respondent’s counsel of the relevant judgment
concerning General Krstić who was found guilty of aiding and abetting
genocide at Srebrenica.

216. The Court was referred to actions and decisions taken at various
stages of the ICTY processes :

(1) The Prosecutor’s decision to include or not certain changes in an
indictment ;

(2) The decision of a judge on reviewing the indictment to confirm it and
issue an arrest warrant or not ;

(3) If such warrant is not executed, a decision of a Trial Chamber (of
three judges) to issue an international arrest warrant, provided the
Chamber is satisfied that there are reasonable grounds for believing
that the accused has committed all or any of the crimes charged;

(4) The decision of a Trial Chamber on the accused’s motion for acquit-
tal at the end of the prosecution case ;

(5) The judgment of a Trial Chamber following the full hearings ;

(6) The sentencing judgment of a Trial Chamber following a guilty plea.

The Court was also referred to certain decisions of the Appeals Chamber.

217. The Court will consider these stages in turn. The Applicant
placed some weight on indictments filed by the Prosecutor. But the claims
made by the Prosecutor in the indictments are just that — allegations
made by one party. They have still to proceed through the various phases
outlined earlier. The Prosecutor may, instead, decide to withdraw charges
of genocide or they may be dismissed at trial. Accordingly, as a general
proposition the inclusion of charges in an indictment cannot be given
weight. What may however be significant is the decision of the Prosecu-
tor, either initially or in an amendment to an indictment, not to include
or to exclude a charge of genocide.

218. The second and third stages, relating to the confirmation of the
indictment, issues of arrest warrants and charges, are the responsibility of
the judges (one in the second stage and three in the third) rather than the
Prosecutor, and witnesses may also be called in the third, but the accused
is generally not involved. Moreover, the grounds for a judge to act are, at
the second stage, that a prima facie case has been established, and at the
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third, that reasonable grounds exist for belief that the accused has com-
mitted crimes charged.

219. The accused does have a role at the fourth stage — motions for
acquittal made by the defence at the end of the prosecution’s case and
after the defence has had the opportunity to cross-examine the prosecu-
tion’s witnesses, on the basis that “there is no evidence capable of sup-
porting a conviction”. This stage is understood to require a decision, not
that the Chamber trying the facts would be satisfied beyond reasonable
doubt by the prosecution’s evidence (if accepted), but rather that it could
be so satisfied (Jelisić, IT-95-10-A, Appeals Chamber Judgment,
5 July 2001, para. 37). The significance of that lesser standard for present
purposes appears from one case on which the Applicant relied. The Trial
Chamber in August 2005 in Krajišnik dismissed the defence motion that
the accused who was charged with genocide and other crimes had no case
to answer (IT-00-39-T, transcript of 19 August 2005, pp. 17112-17132).
But following the full hearing the accused was found not guilty of geno-
cide nor of complicity in genocide. While the actus reus of genocide was
established, the specific intent (dolus specialis) was not (Trial Chamber
Judgment, 27 September 2006, paras. 867-869). Because the judge or the
Chamber does not make definitive findings at any of the four stages
described, the Court does not consider that it can give weight to those
rulings. The standard of proof which the Court requires in this case
would not be met.

220. The processes of the Tribunal at the fifth stage, leading to a judg-
ment of the Trial Chamber following the full hearing are to be contrasted
with those earlier stages. The processes of the Tribunal leading to final
findings are rigorous. Accused are presumed innocent until proved guilty
beyond reasonable doubt. They are entitled to listed minimum guaran-
tees (taken from the International Covenant on Civil and Political Rights),
including the right to counsel, to examine witness against them, to obtain
the examination of witness on their behalf, and not to be compelled to
testify against themselves or to confess guilt. The Tribunal has powers to
require Member States of the United Nations to co-operate with it,
among other things, in the taking of testimony and the production of evi-
dence. Accused are provided with extensive pre-trial disclosure including
materials gathered by the prosecution and supporting the indictment, rele-
vant witness statements and the pre-trial brief summarizing the evidence
against them. The prosecutor is also to disclose exculpatory material to
the accused and to make available in electronic form the collections of
relevant material which the prosecution holds.
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221. In practice, now extending over ten years, the trials, many of
important military or political figures for alleged crimes committed over
long periods and involving complex allegations, usually last for months,
even years, and can involve thousands of documents and numerous
witnesses. The Trial Chamber may admit any relevant evidence which
has probative value. The Chamber is to give its reasons in writing and
separate and dissenting opinions may be appended.

222. Each party has a right of appeal from the judgment of the Trial
Chamber to the Appeals Chamber on the grounds of error of law invali-
dating the decision or error of fact occasioning a miscarriage of justice.
The Appeals Chamber of five judges does not rehear the evidence, but it
does have power to hear additional evidence if it finds that it was not
available at trial, is relevant and credible and could have been a decisive
factor in the trial. It too is to give a reasoned opinion in writing to which
separate or dissenting opinions may be appended.

223. In view of the above, the Court concludes that it should in prin-
ciple accept as highly persuasive relevant findings of fact made by the Tri-
bunal at trial, unless of course they have been upset on appeal. For the
same reasons, any evaluation by the Tribunal based on the facts as so
found for instance about the existence of the required intent, is also
entitled to due weight.

224. There remains for consideration the sixth stage, that of senten-
cing judgments given following a guilty plea. The process involves a state-
ment of agreed facts and a sentencing judgment. Notwithstanding the
guilty plea the Trial Chamber must be satisfied that there is sufficient fac-
tual basis for the crime and the accused’s participation in it. It must also
be satisfied that the guilty plea has been made voluntarily, is informed
and is not equivocal. Accordingly the agreed statement and the senten-
cing judgment may when relevant be given a certain weight.

*

225. The Court will now comment in a general way on some of the
other evidence submitted to it. Some of that evidence has been produced
to prove that a particular statement was made so that the Party may
make use of its content. In many of these cases the accuracy of the docu-
ment as a record is not in doubt ; rather its significance is. That is often
the case for instance with official documents, such as the record of par-
liamentary bodies and budget and financial statements. Another instance
is when the statement was recorded contemporaneously on audio or
videotape. Yet another is the evidence recorded by the ICTY.

134 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

95

HP EXHIBIT 348

3187



226. In some cases the account represents the speaker’s own know-
ledge of the fact to be determined or evaluated. In other cases the account
may set out the speaker’s opinion or understanding of events after they
have occurred and in some cases the account will not be based on direct
observation but may be hearsay. In fact the Parties rarely disagreed
about the authenticity of such material but rather about whether it was
being accurately presented (for instance with contention that passages
were being taken out of context) and what weight or significance should
be given to it.

227. The Court was also referred to a number of reports from official
or independent bodies, giving accounts of relevant events. Their value
depends, among other things, on (1) the source of the item of evidence
(for instance partisan, or neutral), (2) the process by which it has been
generated (for instance an anonymous press report or the product of a
careful court or court-like process), and (3) the quality or character of the
item (such as statements against interest, and agreed or uncontested
facts).

228. One particular instance is the comprehensive report, “The Fall of
Srebrenica”, which the United Nations Secretary-General submitted
in November 1999 to the General Assembly (United Nations doc. A/54/
549). It was prepared at the request of the General Assembly, and cov-
ered the events from the establishing by the Security Council of the “safe
area” on 16 April 1993 (Security Council resolution 819 (1993)) until the
endorsement by the Security Council on 15 December 1995 of the Day-
ton Agreement. Member States and others concerned had been encour-
aged to provide relevant information. The Secretary-General was in a
very good position to prepare a comprehensive report, some years after
the events, as appears in part from this description of the method of
preparation:

“This report has been prepared on the basis of archival research
within the United Nations system, as well as on the basis of inter-
views with individuals who, in one capacity or another, participated
in or had knowledge of the events in question. In the interest of gain-
ing a clearer understanding of these events, I have taken the excep-
tional step of entering into the public record information from the
classified files of the United Nations. In addition, I would like to
record my thanks to those Member States, organizations and indi-
viduals who provided information for this report. A list of persons
interviewed in this connection is attached as annex 1. While that list
is fairly extensive, time, as well as budgetary and other constraints,
precluded interviewing many other individuals who would be in a
position to offer important perspectives on the subject at hand. In
most cases, the interviews were conducted on a non-attribution
basis to encourage as candid a disclosure as possible. I have also
honoured the request of those individuals who provided informa-

135 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

96

HP EXHIBIT 348

3188



tion for this report on the condition that they not be identified.”
(A/54/549, para. 8.)

229. The chapter, “Fall of Srebrenica: 6-11 July 1995”, is preceded by
this note :

“The United Nations has hitherto not publicly disclosed the full
details of the attack carried out on Srebrenica from 6 to 11 July 1995.
The account which follows has now been reconstructed mainly from
reports filed at that time by Dutchbat and the United Nations mili-
tary observers. The accounts provided have also been supplemented
with information contained in the Netherlands report on the debrief-
ing of Dutchbat, completed in October 1995, and by information
provided by Bosniac, Bosnian Serb and international sources. In
order to independently examine the information contained in vari-
ous secondary sources published over the past four years, as well to
corroborate key information contained in the Netherlands debrief-
ing report, interviews were conducted during the preparation of this
report with a number of key personnel who were either in Srebrenica
at the time, or who were involved in decision-making at higher levels
in the United Nations chain of command.” (A/54/549, Chap. VII,
p. 57.)

The introductory note to the next chapter, “The Aftermath of the fall of
Srebrenica: 12-20 July 1995”, contains this description of the sources :

“The following section attempts to describe in a coherent narra-
tive how thousands of men and boys were summarily executed and
buried in mass graves within a matter of days while the international
community attempted to negotiate access to them. It details how evi-
dence of atrocities taking place gradually came to light, but too late
to prevent the tragedy which was unfolding. In 1995, the details of
the tragedy were told in piecemeal fashion, as survivors of the mass
executions began to provide accounts of the horrors they had wit-
nessed; satellite photos later gave credence to their accounts.

The first official United Nations report which signalled the possi-
bility of mass executions having taken place was the report of the
Special Rapporteur of the Commission on Human Rights,
dated 22 August 1995 (E/CN.4/1996/9). It was followed by the Sec-
retary-General’s reports to the Security Council, pursuant to resolu-
tion 1010 (1995), of 30 August (S/1995/755) and 27 November 1995
(S/1995/988). Those reports included information obtained from
governmental and non-governmental organizations, as well as infor-
mation that had appeared in the international and local press. By the
end of 1995, however, the International Tribunal for the Former
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Yugoslavia had still not been granted access to the area to corrobo-
rate the allegations of mass executions with forensic evidence.

The Tribunal first gained access to the crime scenes in Janu-
ary 1996. The details of many of their findings were made public in
July 1996, during testimony under rule 60 of the Tribunal’s rules of
procedure, in the case against Ratio [sic : Ratko] Mladić and Radovan
Karadžić. Between that time and the present, the Tribunal has been
able to conduct further investigations in the areas where the execu-
tions were reported to have taken place and where the primary and
secondary mass graves were reported to have been located. On the
basis of the forensic evidence obtained during those investigations,
the Tribunal has now been able to further corroborate much of the
testimony of the survivors of the massacres. On 30 October 1998, the
Tribunal indicted Radislav Krstić, Commander of the BSA’s Drina
Corps, for his alleged involvement in those massacres. The text of the
indictment provides a succinct summary of the information obtained
to date on where and when the mass executions took place.

The aforementioned sources of information, coupled with certain
additional confidential information that was obtained during the
preparation of this report, form the basis of the account which fol-
lows. Sources are purposely not cited in those instances where such
disclosure could potentially compromise the Tribunal’s ongoing
work.” (A/54/549, Chap. VIII, p. 77.)

230. The care taken in preparing the report, its comprehensive sources
and the independence of those responsible for its preparation all lend
considerable authority to it. As will appear later in this Judgment, the
Court has gained substantial assistance from this report.

* * *

VI. THE FACTS INVOKED BY THE APPLICANT, IN RELATION TO ARTICLE II

(1) The Background

231. In this case the Court is seised of a dispute between two sovereign
States, each of which is established in part of the territory of the former
State known as the Socialist Federal Republic of Yugoslavia, concerning
the application and fulfilment of an international convention to which
they are parties, the Convention on the Prevention and Punishment of
the Crime of Genocide. The task of the Court is to deal with the legal
claims and factual allegations advanced by Bosnia and Herzegovina
against Serbia and Montenegro; the counter-claim advanced earlier in
the proceedings by Serbia and Montenegro against Bosnia and Herze-
govina has been withdrawn.
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232. Following the death on 4 May 1980 of President Tito, a rotating
presidency was implemented in accordance with the 1974 Constitution of
the SFRY. After almost ten years of economic crisis and the rise of
nationalism within the republics and growing tension between different
ethnic and national groups, the SFRY began to break up. On
25 June 1991, Slovenia and Croatia declared independence, followed by
Macedonia on 17 September 1991. (Slovenia and Macedonia are not con-
cerned in the present proceedings ; Croatia has brought a separate case
against Serbia and Montenegro, which is still pending on the General
List.) On the eve of the war in Bosnia and Herzegovina which then broke
out, according to the last census (31 March 1991), some 44 per cent of
the population of the country described themselves as Muslims, some
31 per cent as Serbs and some 17 per cent as Croats (Krajišnik, IT-00-
39-T and 40-T, Trial Chamber Judgment, 27 September 2006, para. 15).

233. By a “sovereignty” resolution adopted on 14 October 1991, the
Parliament of Bosnia and Herzegovina declared the independence of the
Republic. The validity of this resolution was contested at the time by
the Serbian community of Bosnia and Herzegovina (Opinion No. 1 of the
Arbitration Commission of the Conference on Yugoslavia (the Badinter
Commission), p. 3). On 24 October 1991, the Serb Members of the
Bosnian Parliament proclaimed a separate Assembly of the Serb Nation/
Assembly of the Serb People of Bosnia and Herzegovina. On 9 Janu-
ary 1992, the Republic of the Serb People of Bosnia and Herzegovina
(subsequently renamed the Republika Srpska on 12 August 1992) was
declared with the proviso that the declaration would come into force
upon international recognition of the Republic of Bosnia and Herze-
govina. On 28 February 1992, the Constitution of the Republic of the
Serb People of Bosnia and Herzegovina was adopted. The Republic of
the Serb People of Bosnia and Herzegovina (and subsequently the Repub-
lika Srpska) was not and has not been recognized internationally as a
State ; it has however enjoyed some de facto independence.

234. On 29 February and 1 March 1992, a referendum was held on the
question of independence in Bosnia and Herzegovina. On 6 March 1992,
Bosnia and Herzegovina officially declared its independence. With effect
from 7 April 1992, Bosnia and Herzegovina was recognized by the Euro-
pean Community. On 7 April 1992, Bosnia and Herzegovina was recog-
nized by the United States. On 27 April 1992, the Constitution of the
Federal Republic of Yugoslavia was adopted consisting of the Republic
of Serbia and the Republic of Montenegro. As explained above (para-
graph 67), Montenegro declared its independence on 3 June 2006. All
three States have been admitted to membership of the United Nations :
Bosnia and Herzegovina on 22 May 1992; Serbia and Montenegro,
under the name of the Federal Republic of Yugoslavia on 1 Novem-
ber 2000; and the Republic of Montenegro on 28 June 2006.

* *
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(2) The Entities Involved in the Events Complained of

235. It will be convenient next to define the institutions, organizations
or groups that were the actors in the tragic events that were to unfold in
Bosnia and Herzegovina. Of the independent sovereign States that had
emerged from the break-up of the SFRY, two are concerned in the
present proceedings : on the one side, the FRY (later to be called Serbia
and Montenegro), which was composed of the two constituent republics
of Serbia and Montenegro; on the other, the Republic of Bosnia and
Herzegovina. At the time when the latter State declared its independence
(15 October 1991), the independence of two other entities had already
been declared: in Croatia, the Republika Srpska Krajina, on
26 April 1991, and the Republic of the Serb People of Bosnia and Herze-
govina, later to be called the Republika Srpska, on 9 January 1992 (para-
graph 233 above). The Republika Srpska never attained international
recognition as a sovereign State, but it had de facto control of substantial
territory, and the loyalty of large numbers of Bosnian Serbs.

236. The Parties both recognize that there were a number of entities at
a lower level the activities of which have formed part of the factual issues
in the case, though they disagree as to the significance of those activities.
Of the military and paramilitary units active in the hostilities, there were
in April 1992 five types of armed formations involved in Bosnia : first, the
Yugoslav People’s Army (JNA), subsequently the Yugoslav Army (VJ) ;
second, volunteer units supported by the JNA and later by the VJ, and
the Ministry of the Interior (MUP) of the FRY; third, municipal Bosnian
Serb Territorial Defence (TO) detachments ; and, fourth, police forces of
the Bosnian Serb Ministry of the Interior. The MUP of the Republika
Srpska controlled the police and the security services, and operated,
according to the Applicant, in close co-operation and co-ordination with
the MUP of the FRY. On 15 April 1992, the Bosnian Government estab-
lished a military force, based on the former Territorial Defence of the
Republic, the Army of the Republic of Bosnia and Herzegovina (ARBiH),
merging several non-official forces, including a number of paramilitary
defence groups, such as the Green Berets, and the Patriotic League, being
the military wing of the Muslim Party of Democratic Action. The Court
does not overlook the evidence suggesting the existence of Muslim organi-
zations involved in the conflict, such as foreign Mujahideen, although
as a result of the withdrawal of the Respondent’s counter-claims, the
activities of these bodies are not the subject of specific claims before the
Court.

237. The Applicant has asserted the existence of close ties between the
Government of the Respondent and the authorities of the Republika
Srpska, of a political and financial nature, and also as regards administra-
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tion and control of the army of the Republika Srpska (VRS). The Court
observes that insofar as the political sympathies of the Respondent lay
with the Bosnian Serbs, this is not contrary to any legal rule. It is how-
ever argued by the Applicant that the Respondent, under the guise of
protecting the Serb population of Bosnia and Herzegovina, in fact con-
ceived and shared with them the vision of a “Greater Serbia”, in pursuit
of which it gave its support to those persons and groups responsible for
the activities which allegedly constitute the genocidal acts complained of.
The Applicant bases this contention first on the “Strategic Goals” articu-
lated by President Karadžić at the 16th Session of the FRY Assembly on
12 May 1992, and subsequently published in the Official Gazette of the
Republika Srpska (paragraph 371), and secondly on the consistent con-
duct of the Serb military and paramilitary forces vis-à-vis the non-Serb
Bosnians showing, it is suggested, an overall specific intent (dolus specia-
lis). These activities will be examined below.

238. As regards the relationship between the armies of the FRY and
the Republika Srpska, the Yugoslav Peoples’ Army (JNA) of the SFRY
had, during the greater part of the period of existence of the SFRY, been
effectively a federal army, composed of soldiers from all the constituent
republics of the Federation, with no distinction between different ethnic
and religious groups. It is however contended by the Applicant that even
before the break-up of the SFRY arrangements were being made to
transform the JNA into an effectively Serb army. The Court notes that
on 8 May 1992, all JNA troops who were not of Bosnian origin were
withdrawn from Bosnia-Herzegovina. However, JNA troops of Bosnian
Serb origin who were serving in Bosnia and Herzegovina were trans-
formed into, or joined, the army of the Republika Srpska (the VRS)
which was established on 12 May 1992, or the VRS Territorial Defence.
Moreover, Bosnian Serb soldiers serving in JNA units elsewhere were
transferred to Bosnia and Herzegovina and subsequently joined the VRS.
The remainder of the JNA was transformed into the Yugoslav army (VJ)
and became the army of the Federal Republic of Yugoslavia. On
15 May 1992 the Security Council, by resolution 752, demanded that
units of the JNA in Bosnia and Herzegovina “be withdrawn, or be sub-
ject to the authority of the Government of Bosnia and Herzegovina, or
be disbanded and disarmed”. On 19 May 1992, the Yugoslav army was
officially withdrawn from Bosnia and Herzegovina. The Applicant con-
tended that from 1993 onwards, around 1,800 VRS officers were “admin-
istered” by the 30th Personnel Centre of the VJ in Belgrade; this meant
that matters like their payment, promotions, pensions, etc., were handled,
not by the Republika Srpska, but by the army of the Respondent.
According to the Respondent, the importance of this fact was greatly
exaggerated by the Applicant : the VRS had around 14,000 officers and
thus only a small number of them were dealt with by the 30th Personnel
Centre ; this Centre only gave a certain degree of assistance to the VRS.
The Applicant maintains that all VRS officers remained members of the
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FRY army — only the label changed; according to the Respondent,
there is no evidence for this last allegation. The Court takes note however
of the comprehensive description of the processes involved set out in
paragraphs 113 to 117 of the Judgment of 7 May 1997 of the ICTY Trial
Chamber in the Tadić case (IT-94-1-T) quoted by the Applicant which
mainly corroborate the account given by the latter. Insofar as the Respon-
dent does not deny the fact of these developments, it insists that they
were normal reactions to the threat of civil war, and there was no pre-
meditated plan behind them.

239. The Court further notes the submission of the Applicant that the
VRS was armed and equipped by the Respondent. The Applicant con-
tends that when the JNA formally withdrew on 19 May 1992, it left
behind all its military equipment which was subsequently taken over by
the VRS. This claim is supported by the Secretary-General’s report of
3 December 1992 in which he concluded that “[t]hough the JNA has
completely withdrawn from Bosnia and Herzegovina, former members of
Bosnian Serb origin have been left behind with their equipment and con-
stitute the Army of the ‘Serb Republic’ ” (A/47/747, para. 11). Moreover,
the Applicant submits that Belgrade actively supplied the VRS with arms
and equipment throughout the war in Bosnia and Herzegovina. On the
basis of evidence produced before the ICTY, the Applicant contended
that up to 90 per cent of the material needs of the VRS were supplied by
Belgrade. General Dannatt, one of the experts called by the Applicant
(paragraph 57 above), testified that, according to a “consumption review”
given by General Mladić at the Bosnian Serb Assembly on 16 April 1995,
42.2 per cent of VRS supplies of infantry ammunition were inherited
from the former JNA and 47 per cent of VRS requirements were supplied
by the VJ. For its part, the Respondent generally denies that it supplied
and equipped the VRS but maintains that, even if that were the case,
such assistance “is very familiar and is an aspect of numerous treaties of
mutual security, both bilateral and regional”. The Respondent adds that
moreover it is a matter of public knowledge that the armed forces of Bos-
nia and Herzegovina received external assistance from friendly sources.
However, one of the witnesses called by the Respondent, Mr. Vladimir
Lukić, who was the Prime Minister of the Republika Srpska from 20 Janu-
ary 1993 to 18 August 1994 testified that the army of the Republika
Srpska was supplied from different sources “including but not limited
to the Federal Republic of Yugoslavia” but asserted that the Republika
Srpska “mainly paid for the military materiel which it obtained” from the
States that supplied it.

240. As regards effective links between the two Governments in the
financial sphere, the Applicant maintains that the economies of the FRY,
the Republika Srpska, and the Republika Srpska Krajina were integrated
through the creation of a single economic entity, thus enabling the
FRY Government to finance the armies of the two other bodies in addi-
tion to its own. The Applicant argued that the National Banks of the
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Republika Srpska and of the Republika Srpska Krajina were set up as
under the control of, and directly subordinate to, the National Bank of
Yugoslavia in Belgrade. The national budget of the FRY was to a large
extent financed through primary issues from the National Bank of Yugo-
slavia, which was said to be entirely under governmental control, i.e. in
effect through creating money by providing credit to the FRY budget for
the use of the JNA. The same was the case for the budgets of the Repub-
lika Srpska and the Republika Srpska Krajina, which according to the
Applicant had virtually no independent sources of income; the Respon-
dent asserts that income was forthcoming from various sources, but has
not specified the extent of this. The National Bank of Yugoslavia was
making available funds (80 per cent of those available from primary
issues) for “special purposes”, that is to say “to avoid the adverse effects
of war on the economy of the Serbian Republic of Bosnia and Herze-
govina”. The Respondent has denied that the budget deficit of the
Republika Srpska was financed by the FRY but has not presented evi-
dence to show how it was financed. Furthermore, the Respondent empha-
sizes that any financing supplied was simply on the basis of credits, to be
repaid, and was therefore quite normal, particularly in view of the eco-
nomic isolation of the FRY, the Republika Srpska and the Republika
Srpska Krajina; it also suggested that any funds received would have
been under the sole control of the recipient, the Republika Srpska or the
Republika Srpska Krajina.

241. The Court finds it established that the Respondent was thus
making its considerable military and financial support available to the
Republika Srpska, and had it withdrawn that support, this would have
greatly constrained the options that were available to the Republika
Srpska authorities.

* *

(3) Examination of Factual Evidence : Introduction

242. The Court will therefore now examine the facts alleged by the
Applicant, in order to satisfy itself, first, whether the alleged atrocities
occurred; secondly, whether such atrocities, if established, fall within the
scope of Article II of the Genocide Convention, that is to say whether the
facts establish the existence of an intent, on the part of the perpetrators
of those atrocities, to destroy, in whole or in part, a defined group (dolus
specialis). The group taken into account for this purpose will, for the
reasons explained above (paragraphs 191-196), be that of the Bosnian
Muslims; while the Applicant has presented evidence said to relate to the
wider group of non-Serb Bosnians, the Bosnian Muslims formed such a
substantial part of this wider group that that evidence appears to have
equal probative value as regards the facts, in relation to the more restricted
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group. The Court will also consider the facts alleged in the light of the
question whether there is persuasive and consistent evidence for a pattern
of atrocities, as alleged by the Applicant, which would constitute evi-
dence of dolus specialis on the part of the Respondent. For this purpose
it is not necessary to examine every single incident reported by the Appli-
cant, nor is it necessary to make an exhaustive list of the allegations ; the
Court finds it sufficient to examine those facts that would illuminate the
question of intent, or illustrate the claim by the Applicant of a pattern of
acts committed against members of the group, such as to lead to an infer-
ence from such pattern of the existence of a specific intent (dolus
specialis).

243. The Court will examine the evidence following the categories of
prohibited acts to be found in Article II of the Genocide Convention.
The nature of the events to be described is however such that there is
considerable overlap between these categories : thus, for example, the
conditions of life in the camps to which members of the protected group
were confined have been presented by the Applicant as violations of
Article II, paragraph (c), of the Convention (the deliberate infliction of
destructive conditions of life), but since numerous inmates of the camps
died, allegedly as a result of those conditions, or were killed there, the
camps fall to be mentioned also under paragraph (a), killing of members
of the protected group.

244. In the evidentiary material submitted to the Court, and that
referred to by the ICTY, frequent reference is made to the actions of
“Serbs” or “Serb forces”, and it is not always clear what relationship, if
any, the participants are alleged to have had with the Respondent. In
some cases it is contended, for example, that the JNA, as an organ de jure
of the Respondent, was involved; in other cases it seems clear that the
participants were Bosnian Serbs, with no de jure link with the Respon-
dent, but persons whose actions are, it is argued, attributable to the
Respondent on other grounds. Furthermore, as noted in paragraph 238
above, it appears that JNA troops of Bosnian Serb origin were trans-
formed into, or joined the VRS. At this stage of the present Judgment,
the Court is not yet concerned with the question of the attributability to
the Respondent of the atrocities described; it will therefore use the terms
“Serb” and “Serb forces” purely descriptively, without prejudice to the
status they may later, in relation to each incident, be shown to have had.
When referring to documents of the ICTY, or to the Applicant’s plead-
ings or oral argument, the Court will use the terminology of the original.

* *

143 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

104

HP EXHIBIT 348

3196



(4) Article II (a) : Killing Members of the Protected Group

245. Article II (a) of the Convention deals with acts of killing mem-
bers of the protected group. The Court will first examine the evidence of
killings of members of the protected group in the principal areas of
Bosnia and in the various detention camps, and ascertain whether
there is evidence of a specific intent (dolus specialis) in one or more of
them. The Court will then consider under this heading the evidence of the
massacres reported to have occurred in July 1995 at Srebrenica.

Sarajevo

246. The Court notes that the Applicant refers repeatedly to killings,
by shelling and sniping, perpetrated in Sarajevo. The Fifth Periodic
Report of the United Nations Special Rapporteur is presented by the
Applicant in support of the allegation that between 1992 and 1993 kill-
ings of Muslim civilians were perpetrated in Sarajevo, partly as a result of
continuous shelling by Bosnian Serb forces. The Special Rapporteur
stated that on 9 and 10 November 1993 mortar attacks killed 12 people
(E/CN.4/1994/47, 17 November 1992, p. 4, para. 14). In his periodic
Report of 5 July 1995, the Special Rapporteur observed that as from late
February 1995 numerous civilians were killed by sniping activities of
Bosnian Serb forces and that “one local source reported that a total of
41 civilians were killed . . . in Sarajevo during the month of May 1995”
(Report of 5 July 1995, para. 69). The Report also noted that, in late June
and early July 1995, there was further indiscriminate shelling and rocket
attacks on Sarajevo by Bosnian Serb forces as a result of which many
civilian deaths were reported (Report of 5 July 1995, para. 70).

247. The Report of the Commission of Experts gives a detailed account
of the battle and siege of Sarajevo. The Commission estimated that over
the course of the siege nearly 10,000 persons had been killed or were
missing in the city of Sarajevo (Report of the Commission of Experts,
Vol. II, Ann. VI, p. 8). According to the estimates made in a report pre-
sented by the Prosecution before the ICTY in the Galić case (IT-98-29-T,
Trial Chamber Judgment, 5 December 2003, paras. 578 and 579), the
monthly average of civilians killed fell from 105 in September to Decem-
ber 1992, to around 64 in 1993 and to around 28 in the first six months of
1994.

248. The Trial Chamber of the ICTY, in its Judgment of 5 December
2003 in the Galić case examined specific incidents in the area of Sarajevo,
for instance the shelling of the Markale market on 5 February 1994
which resulted in the killing of 60 persons. The majority of the Trial

144 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

105

HP EXHIBIT 348

3197



Chamber found that “civilians in ARBiH-held areas of Sarajevo were
directly or indiscriminately attacked from SRK-controlled territory
during the Indictment Period, and that as a result and as a minimum,
hundreds of civilians were killed and thousands others were injured”
(Galić, IT-98-29-T, Judgment, 5 December 2003, para. 591), the Trial
Chamber further concluded that “[i]n sum, the Majority of the Trial
Chamber finds that each of the crimes alleged in the Indictment —
crime of terror, attacks on civilians, murder and inhumane acts —
were committed by SRK forces during the Indictment Period” (ibid.,
para. 600).

249. In this connection, the Respondent makes the general point that
in a civil war it is not always possible to differentiate between military
personnel and civilians. It does not deny that crimes were committed
during the siege of Sarajevo, crimes that “could certainly be characterized
as war crimes and certain even as crimes against humanity”, but it does
not accept that there was a strategy of targeting civilians.

Drina River Valley

(a) Zvornik

250. The Applicant made a number of allegations with regard to kill-
ings that occurred in the area of Drina River Valley. The Applicant, rely-
ing on the Report of the Commission of Experts, claims that at least
2,500 Muslims died in Zvornik from April to May 1992. The Court notes
that the findings of the Report of the Commission of Experts are based
on individual witness statements and one declassified United States State
Department document No. 94-11 (Vol. V, Ann. X, para. 387; Vol. IV,
Ann. VIII, p. 342 and para. 2884; Vol. I, Ann. III.A, para. 578). Further,
a video reporting on massacres in Zvornik was shown during the oral
proceedings (excerpts from “The Death of Yugoslavia”, BBC documen-
tary). With regard to specific incidents, the Applicant alleges that Serb
soldiers shot 36 Muslims and mistreated 27 Muslim children in the local
hospital of Zvornik in the second half of May 1992.

251. The Respondent contests those allegations and contends that all
three sources used by the Applicant are based solely on the account of
one witness. It considers that the three reports cited by the Applicant
cannot be used as evidence before the Court. The Respondent produced
the statement of a witness made before an investigating judge in Zvornik
which claimed that the alleged massacre in the local hospital of Zvornik
had never taken place. The Court notes that the Office of the Prosecutor
of the ICTY had never indicted any of the accused for the alleged
massacres in the hospital.
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(b) Camps

(i) Sušica camp

252. The Applicant further presents claims with regard to killings per-
petrated in detention camps in the area of Drina River Valley. The
Report of the Commission of Experts includes the statement of an ex-
guard at the Sušica camp who personally witnessed 3,000 Muslims being
killed (Vol. IV, Ann. VIII, p. 334) and the execution of the last 200 sur-
viving detainees (Vol. I, Ann. IV, pp. 31-32). In proceedings before the
ICTY, the Commander of that camp, Dragan Nikolić, pleaded guilty to
murdering nine non-Serb detainees and, according to the Sentencing
Judgment of 18 December 2003, “the Accused persecuted Muslim and
other non-Serb detainees by subjecting them to murders, rapes and
torture as charged specifically in the Indictment” (Nikolić, IT-94-2-S,
para. 67).

(ii) Foča Kazneno-Popravní Dom camp

253. The Report of the Commission of Experts further mentions
numerous killings at the camp of Foča Kazneno-Popravní Dom (Foča
KP Dom). The Experts estimated that the number of prisoners at the
camp fell from 570 to 130 over two months (Vol. IV, Ann. VIII, p. 129).
The United States State Department reported one eye-witness statement
of regular executions in July 1992 and mass graves at the camp.

254. The Trial Chamber of the ICTY made the following findings on
several killings at this camp in its Judgment in the Krnojelac case :

“The Trial Chamber is satisfied beyond reasonable doubt that all
but three of the persons listed in Schedule C to the Indictment were
killed at the KP Dom. The Trial Chamber is satisfied that these per-
sons fell within the pattern of events that occurred at the KP Dom
during the months of June and July 1992, and that the only reason-
able explanation for the disappearance of these persons since that
time is that they died as a result of acts or omissions, with the rele-
vant state of mind [sc. that required to establish murder], at the KP
Dom.” (IT-97-25-T, Judgment, 15 March 2002, para. 330.)

(iii) Batković camp

255. As regards the detention camp of Batković, the Applicant claims
that many prisoners died at this camp as a result of mistreatment by the
Serb guards. The Report of the Commission of Experts reports one wit-
ness statement according to which there was a mass grave located next to
the Batković prison camp. At least 15 bodies were buried next to a cow
stable, and the prisoners neither knew the identity of those buried at the
stable nor the circumstances of their deaths (Report of the Commission
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of Experts, Vol. V, Ann. X, p. 9). The Report furthermore stresses
that

“[b]ecause of the level of mistreatment, many prisoners died.
One man stated that during his stay, mid-July to mid-August, 13
prisoners were beaten to death. Another prisoner died because he
had gangrene which went untreated. Five more may have died from
hunger. Allegedly, 20 prisoners died prior to September.” (Vol. IV,
Ann. VIII, p. 63.)

Killings at the Batković camp are also mentioned in the Dispatch of the
United States State Department of 19 April 1993. According to a witness,
several men died as a result of bad conditions and beatings at the camp
(United States Dispatch, 19 April 1993, Vol. 4, No. 30, p. 538).

256. On the other hand, the Respondent stressed that, when the United
Nations Special Rapporteur visited the Batković prison camp, he found
that : “The prisoners did not complain of ill-treatment and, in general
appeared to be in good health.” (Report of 17 November 1992, para. 29)
However, the Applicant contends that “it is without any doubt that
Mazowiecki was shown a ‘model’ camp”.

Prijedor

(a) Kozarac and Hambarine

257. With regard to the area of the municipality of Prijedor, the Appli-
cant has placed particular emphasis on the shelling and attacks on
Kozarac, 20 km east of Prijedor, and on Hambarine in May 1992. The
Applicant contends that after the shelling, Serb forces shot people in their
homes and that those who surrendered were taken to a soccer stadium in
Kozarac where some men were randomly shot. The Report of the Com-
mission of Experts (Vol. I, Ann. III, pp. 154-155) states that :

“The attack on Kozarac lasted three days and caused many vil-
lagers to flee to the forest while the soldiers were shooting at ‘every
moving thing’. Survivors calculated that at least 2,000 villagers were
killed in that period. The villagers’ defence fell on 26 May . . .

Serbs then reportedly announced that the villagers had 10 minutes
to reach the town’s soccer stadium. However, many people were
shot in their homes before given a chance to leave. One witness
reported that several thousand people tried to surrender by carrying
white flags, but three Serb tanks opened fire on them, killing many.”
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The Respondent submits that the number of killings is exaggerated and
that “there was severe fighting in Kozarac, which took place on 25 and
26 May, and naturally, it should be concluded that a certain number of
the victims were Muslim combatants”.

258. As regards Hambarine, the Report of the Commission of Experts
(Vol. I, p. 39) states that :

“Following an incident in which less than a handful of Serb[ian]
soldiers were shot dead under unclear circumstances, the village of
Hambarine was given an ultimatum to hand over a policeman who
lived where the shooting had occurred. As it was not met, Hambar-
ine was subjected to several hours of artillery bombardment on
23 May 1992.

The shells were fired from the aerodrome Urije just outside Pri-
jedor town. When the bombardment stopped, the village was stormed
by infantry, including paramilitary units, which sought out the inhab-
itants in every home. Hambarine had a population of 2,499 in 1991.”

The Report of the Special Rapporteur of 17 November 1992, states that :

“Between 23 and 25 May, the Muslim village of Hambarine, 5 km
south of Prijedor, received an ultimatum: all weapons must be sur-
rendered by 11 a.m. Then, alleging that a shot was fired at a Serbian
patrol, heavy artillery began to shell the village and tanks appeared,
firing at homes. The villagers fled to Prijedor. Witnesses reported
many deaths, probably as many as 1,000.” (Periodic Report of
17 November 1992, p. 8, para. 17 (c).)

The Respondent says, citing the indictment in the Stakić case, that
“merely 11 names of the victims are known” and that it is therefore
impossible that the total number of victims in Hambarine was “as many
as 1,000”.

259. The Report of the Commission of Experts found that on 26, 27 or
28 May, the Muslim village of Kozarac, came under attack of heavy Serb
artillery. It furthermore notes that :

“The population, estimated at 15,000, suffered a great many sum-
mary executions, possibly as many as 5,000 persons according to
some witnesses.” (Report of the Commission of Experts, Vol. IV,
pt. 4.)

260. The Applicant also claimed that killings of members of the pro-
tected group were perpetrated in Prijedor itself. The Report of the Com-
mission of Experts, as well as the United Nations Special Rapporteur
collected individual witness statements on several incidents of killing in
the town of Prijedor (Report of the Commission of Experts, Vol. I,
Ann. V, pp. 54 et seq.). In particular, the Special Rapporteur received
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testimony “from a number of reliable sources” that 200 people were
killed in Prijedor on 29 May 1992 (Report of 17 November 1992, para. 17).

261. In the Stakić case, the ICTY Trial Chamber found that “many
people were killed during the attacks by the Bosnian Serb army on pre-
dominantly Bosnian Muslim villages and towns throughout the Prijedor
municipality and several massacres of Muslims took place”, and that “a
comprehensive pattern of atrocities against Muslims in Prijedor munici-
pality in 1992 ha[d] been proved beyond reasonable doubt” (IT-97-24-T,
Judgment, 31 July 2003, paras. 544 and 546). Further, in the Brdanin
case, the Trial Chamber was satisfied that “at least 80 Bosnian Muslim
civilians were killed when Bosnian Serb soldiers and police entered the
villages of the Kozarac area” (IT-99-36, Judgment, 1 September 2004,
para. 403).

(b) Camps

(i) Omarska camp

262. With respect to the detention camps in the area of Prijedor, the
Applicant has stressed that the camp of Omarska was “arguably the
cruellest camp in Bosnia and Herzegovina”. The Report of the Com-
mission of Experts gives an account of seven witness statements reporting
between 1,000 to 3,000 killings (Vol. IV, Ann. VIII, p. 222). The Report
noted that

“[s]ome prisoners estimate that on an average there may have been
10 to 15 bodies displayed on the grass each morning, when the first
prisoners went to receive their daily food rations. But there were also
other dead bodies observed in other places at other times. Some pris-
oners died from their wounds or other causes in the rooms where
they were detained. Constantly being exposed to the death and suf-
fering of fellow prisoners made it impossible for anyone over any
period of time to forget in what setting he or she was. Given the
length of time Logor Omarska was used, the numbers of prisoners
detained in the open, and the allegations that dead bodies were
exhibited there almost every morning.”

The Report of the Commission of Experts concludes that “all informa-
tion available . . . seems to indicate that [Omarska] was more than any-
thing else a death camp” (Vol. I, Ann. V, p. 80). The United Nations
Secretary-General also received submissions from Canada, Austria and
the United States, containing witness statements about the killings at
Omarska.

263. In the Opinion and Judgment of the Trial Chamber in the Tadić
case, the ICTY made the following findings on Omarska: “Perhaps the
most notorious of the camps, where the most horrific conditions existed,
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was the Omarska camp.” (IT-94-1-T, Judgment, 7 May 1997, para. 155.)
“The Trial Chamber heard from 30 witnesses who survived the brutality
to which they were systematically subjected at Omarska. By all accounts,
the conditions at the camp were horrendous; killings and torture were
frequent.” (Ibid., para. 157.) The Trial Chamber in the Stakić Judgment
found that “over a hundred people were killed in late July 1992 in the
Omarska camp” and that

“[a]round late July 1992, 44 people were taken out of Omarska and
put in a bus. They were told that they would be exchanged in the
direction of Bosanska Krupa; they were never seen again. During
the exhumation in Jama Lisac, 56 bodies were found: most of
them had died from gunshot injuries.” (IT-97-24-T, Judgment,
31 July 2003, paras. 208 and 210).

At least 120 people detained at Omarska were killed after having been
taken away by bus.

“The corpses of some of those taken away on the buses were later
found in Hrastova Glavica and identified. A large number of bodies,
126, were found in this area, which is about 30 kilometres away from
Prijedor. In 121 of the cases, the forensic experts determined that the
cause of death was gunshot wounds.” (Ibid., para. 212.)

264. In the Brdanin case, the Trial Chamber, in its Judgment of 1 Sep-
tember 2004 held that between 28 May and 6 August, a massive number
of people were killed at Omarska camp. The Trial Chamber went on to
say specifically that “[a]s of late May 1992, a camp was set up at Omar-
ska, where evidence shows that several hundred Bosnian Muslim and
Bosnian Croat civilians from the Prijedor area were detained, and where
killings occurred on a massive scale” (IT-99-36-T, Trial Chamber Judg-
ment, 1 September 2004, para. 441). “The Trial Chamber is unable to
precisely identify all detainees that were killed at Omarska camp. It is
satisfied beyond reasonable doubt however that, at a minimum, 94 per-
sons were killed, including those who disappeared.” (Ibid., para. 448.)

(ii) Keraterm camp

265. A second detention camp in the area of Prijedor was the Kera-
term camp where, according to the Applicant, killings of members of the
protected group were also perpetrated. Several corroborating accounts of
a mass execution on the morning of 25 July 1992 in Room 3 at Keraterm
camp were presented to the Court. This included the United States Dis-
patch of the State Department and a letter from the Permanent Repre-
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sentative of Austria to the United Nations dated 5 March 1993, addressed
to the Secretary-General. The Report of the Commission of Experts cites
three separate witness statements to the effect that ten prisoners were
killed per day at Keraterm over three months (Vol. IV, para. 1932; see
also Vol. I, Ann. V, para. 445).

266. The Trial Chamber of the ICTY, in the Sikirica et al. case, con-
cerning the Commander of Keraterm camp, found that 160 to 200 men
were killed or wounded in the so-called Room 3 massacre (IT-95-8-S,
Sentencing Judgment, 13 November 2001, para. 103). According to the
Judgment, Sikirica himself admitted that there was considerable evidence
“concerning the murder and killing of other named individuals at Kera-
term during the period of his duties”. There was also evidence that
“others were killed because of their rank and position in society and their
membership of a particular ethnic group or nationality” (ibid., para. 122).
In the Stakić case, the Trial Chamber found that “from 30 April 1992 to
30 September 1992 . . . killings occurred frequently in the Omarska,
Keraterm and Trnopolje camps” (IT-97-24-T, Judgment, 31 July 2003,
para. 544).

(iii) Trnopolje camp

267. The Applicant further contends that there is persuasive evidence
of killing at Trnopolje camp, with individual eye-witnesses corroborating
each other. The Report of the Commission of Experts found that “[i]n
Trnopolje, the regime was far better than in Omarska and Keraterm.
Nonetheless, harassment and malnutrition was a problem for all the
inmates. Rapes, beatings and other kinds of torture, and even killings,
were not rare.” (Report of the Commission of Experts, Vol. IV, Ann. V,
p. 10.)

“The first period was allegedly the worst in Trnopolje, with the
highest numbers of inmates killed, raped, and otherwise mistreated
and tortured . . .

The people killed in the camp were usually removed soon after by
some camp inmates who were ordered by the Serbs to take them
away and bury them . . .

Albeit Logor Trnopolje was not a death camp like Logor Omar-
ska or Logor Keraterm, the label ‘concentration camp’ is none the
less justified for Logor Trnopolje due to the regime prevailing in the
camp.” (Ibid., Vol. I, Ann. V, pp. 88-90.)

268. With regard to the number of killings at Trnopolje, the ICTY
considered the period between 25 May and 30 September 1992, the rele-
vant period in the Stakić case (IT-97-24-T, Trial Chamber Judgment,
31 July 2003, paras. 226-227). The Trial Chamber came to the conclusion
that “killings occurred frequently in the Omarska, Keraterm and Trno-
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polje camps and other detention centres” (IT-97-24-T, para. 544). In the
Judgment in the Brdanin case, the Trial Chamber found that in the
period from 28 May to October 1992,

“numerous killings occurred in Trnopolje camp. A number of
detainees died as a result of the beatings received by the guards.
Others were killed by camp guards with rifles. The Trial Chamber
also [found] that at least 20 inmates were taken outside the
camp and killed there.” (IT-99-36-T, Judgment, 1 September 2004,
para. 450.)

269. In response to the allegations of killings at the detention camps in
the area of Prijedor, the Respondent questions the number of victims, but
not the fact that killings occurred. It contends that killings in Prijedor
“were committed sporadically and against individuals who were not a
significant part of the group”. It further observed that the ICTY had not
characterized the acts committed in the Prijedor region as genocide.

Banja Luka

Manjača camp

270. The Applicant further contends that killings were also frequent at
Manjača camp in Banja Luka. The Court notes that multiple witness
accounts of killings are contained in the Report of the Commission of
Experts (Vol. IV, paras. 370-376) and a mass grave of 540 bodies, “pre-
sumably” from prisoners at Manjača, is mentioned in a report on missing
persons submitted by Manfred Nowak, the United Nations Expert on
Missing Persons :

“In September 1995, mass graves were discovered near Krasulje in
northwest Bosnia and Herzegovina. The Government has exhumed
540 bodies of persons who were presumably detained at Manjaca
concentration camp in 1992. In January 1996, a mass grave contain-
ing 27 bodies of Bosnian Muslims was discovered near Sanski Most ;
the victims were reportedly killed in July 1992 during their transfer
from Sanski Most to Manjaca concentration camp (near Banja
Luka).” (E/CN.4/1996/36 of 4 March 1996, para. 52.)

Brčko

Luka camp

271. The Applicant claims that killings of members of the protected
group were also perpetrated at Luka camp and Brčko. The Report of the
Commission of Experts confirms these allegations. One witness reported
that “[s]hootings often occurred at 4.00 a.m. The witness estimates that
during his first week at Luka more than 2,000 men were killed and

152 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

113

HP EXHIBIT 348

3205



thrown into the Sava River.” (Report of the Commission of Experts
Vol. IV, Ann. VIII, p. 93.) The Report further affirms that “[a]pparently,
murder and torture were a daily occurrence” (ibid., p. 96), and that it was
reported that

“[t]he bodies of the dead or dying internees were often taken to the
camp dump or moved behind the prisoner hangars. Other internees
were required to move the bodies. Sometimes the prisoners who car-
ried the dead were killed while carrying such bodies to the dump.
The dead were also taken and dumped outside the Serbian Police
Station located on Majevička Brigada Road in Brčko.” (Ibid.)

These findings are corroborated by evidence of a mass grave being found
near the site (Report of the Commission of Experts, Vol. IV, Ann. VIII,
p. 101, and United States State Department Dispatch).

272. In the Jelisić case, eight of the 13 murders to which the accused
pleaded guilty were perpetrated at Luka camp and five were perpetrated
at the Brčko police station (IT-95-10-T, Trial Chamber Judgment,
14 December 1999, paras. 37-38). The Trial Chamber further held that
“[a]lthough the Trial Chamber is not in a position to establish the precise
number of victims ascribable to Goran Jelisić for the period in the indict-
ment, it notes that, in this instance, the material element of the crime of
genocide has been satisfied” (ibid., para. 65).

273. In the Milošević Decision on Motion for Judgment of Acquittal,
the Trial Chamber found that many Muslims were detained in Luka
camp in May and June 1992 and that many killings were observed by
witnesses (IT-02-54-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, paras. 159, 160-168), it held that “[t]he conditions and
treatment to which the detainees at Luka Camp were subjected were ter-
rible and included regular beatings, rapes, and killings” (ibid., para. 159).
“At Luka Camp . . . The witness personally moved about 12 to 15 bodies
and saw approximately 100 bodies stacked up like firewood at Luka
Camp; each day a refrigerated meat truck from the local Bimeks Com-
pany in Brčko would come to take away the dead bodies.” (Ibid.,
para. 161.)

274. The Court notes that the Brdanin Trial Chamber Judgment of
1 September 2004 made a general finding as to killings of civilians in
camps and municipalities at Banja Luka, Prijedor, Sanski Most, Ključ,
Kotor Varoš and Bosanski Novi. It held that :

“In sum, the Trial Chamber is satisfied beyond reasonable doubt
that, considering all the incidents described in this section of the
judgment, at least 1,669 Bosnian Muslims and Bosnian Croats were
killed by Bosnian Serb forces, all of whom were non-combatants.”
(IT-99-36-T, Judgment, 1 September 2004, para. 465.)
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There are contemporaneous Security Council and General Assembly
resolutions condemning the killing of civilians in connection with ethnic
cleansing, or expressing alarm at reports of mass killings (Security Coun-
cil resolution 819 (1993), Preamble, paras. 6 and 7; General Assembly
resolution 48/153 (1993), paras. 5 and 6; General Assembly resolution 49/
196 (1994), para. 6).

275. The Court further notes that several resolutions condemn specific
incidents. These resolutions, inter alia, condemn “the Bosnian Serb forces
for their continued offensive against the safe area of Goražde, which has
resulted in the death of numerous civilians” (Security Council resolu-
tion 913 (1994), Preamble, para. 5) ; condemn ethnic cleansing “perpe-
trated in Banja Luka, Bijeljina and other areas of the Republic of Bosnia
and Herzegovina under the control of Bosnian Serb forces” (Security
Council resolution 941 (1994), para. 2) ; express concern at “grave viola-
tions of international humanitarian law and of human rights in and
around Srebrenica, and in the areas of Banja Luka and Sanski Most,
including reports of mass murder” (Security Council resolu-
tion 1019 (1995), Preamble, para. 2) ; and condemn “the indiscriminate
shelling of civilians in the safe areas of Sarajevo, Tuzla, Bihać and
Goražde and the use of cluster bombs on civilian targets by Bosnian Serb
and Croatian Serb forces” (General Assembly resolution 50/193 (1995)
para. 5).

*

276. On the basis of the facts set out above, the Court finds that it is
established by overwhelming evidence that massive killings in specific
areas and detention camps throughout the territory of Bosnia and Herze-
govina were perpetrated during the conflict. Furthermore, the evidence
presented shows that the victims were in large majority members of the
protected group, which suggests that they may have been systematically
targeted by the killings. The Court notes in fact that, while the Respon-
dent contested the veracity of certain allegations, and the number of vic-
tims, or the motives of the perpetrators, as well as the circumstances of
the killings and their legal qualification, it never contested, as a matter of
fact, that members of the protected group were indeed killed in Bosnia
and Herzegovina. The Court thus finds that it has been established by
conclusive evidence that massive killings of members of the protected
group occurred and that therefore the requirements of the material ele-
ment, as defined by Article II (a) of the Convention, are fulfilled. At this
stage of its reasoning, the Court is not called upon to list the specific kill-
ings, nor even to make a conclusive finding on the total number of
victims.
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277. The Court is however not convinced, on the basis of the evidence
before it, that it has been conclusively established that the massive kill-
ings of members of the protected group were committed with the specific
intent (dolus specialis) on the part of the perpetrators to destroy, in
whole or in part, the group as such. The Court has carefully examined
the criminal proceedings of the ICTY and the findings of its Chambers,
cited above, and observes that none of those convicted were found to
have acted with specific intent (dolus specialis). The killings outlined
above may amount to war crimes and crimes against humanity, but the
Court has no jurisdiction to determine whether this is so. In the exercise
of its jurisdiction under the Genocide Convention, the Court finds that it
has not been established by the Applicant that the killings amounted to
acts of genocide prohibited by the Convention. As to the Applicant’s
contention that the specific intent (dolus specialis) can be inferred from
the overall pattern of acts perpetrated throughout the conflict, examina-
tion of this must be reserved until the Court has considered all the other
alleged acts of genocide (violations of Article II, paragraphs (b) to (e))
(see paragraph 370 below).

* *

(5) The Massacre at Srebrenica

278. The atrocities committed in and around Srebrenica are nowhere
better summarized than in the first paragraph of the Judgment of the
Trial Chamber in the Krstić case :

“The events surrounding the Bosnian Serb take-over of the United
Nations (‘UN’) ‘safe area’ of Srebrenica in Bosnia and Herzegovina,
in July 1995, have become well known to the world. Despite a UN
Security Council resolution declaring that the enclave was to be ‘free
from armed attack or any other hostile act’, units of the Bosnian
Serb Army (‘VRS’) launched an attack and captured the town.
Within a few days, approximately 25,000 Bosnian Muslims, most of
them women, children and elderly people who were living in the
area, were uprooted and, in an atmosphere of terror, loaded onto
overcrowded buses by the Bosnian Serb forces and transported
across the confrontation lines into Bosnian Muslim-held territory.
The military-aged Bosnian Muslim men of Srebrenica, however,
were consigned to a separate fate. As thousands of them attempted
to flee the area, they were taken prisoner, detained in brutal condi-
tions and then executed. More than 7,000 people were never seen
again.” (IT-98-33-T, Judgment, 2 August 2001, para. 1 ; footnotes
omitted.)

155 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

116

HP EXHIBIT 348

3208



While the Respondent raises a question about the number of deaths, it
does not essentially question that account. What it does question is
whether specific intent (dolus specialis) existed and whether the acts
complained of can be attributed to it. It also calls attention to the attacks
carried out by the Bosnian army from within Srebrenica and the fact that
the enclave was never demilitarized. In the Respondent’s view the mili-
tary action taken by the Bosnian Serbs was in revenge and part of a war
for territory.

279. The Applicant contends that the planning for the final attack on
Srebrenica must have been prepared quite some time before July 1995. It
refers to a report of 4 July 1994 by the commandant of the Bratunac
Brigade. He outlined the “final goal” of the VRS: “an entirely
Serbian Podrinje. The enclaves of Srebrenica, Žepa and Goražde must
be militarily defeated.” The report continued:

“We must continue to arm, train, discipline, and prepare the
RS Army for the execution of this crucial task — the expulsion of
Muslims from the Srebrenica enclave. There will be no retreat
when it comes to the Srebrenica enclave, we must advance. The
enemy’s life has to be made unbearable and their temporary stay
in the enclave impossible so that they leave en masse as soon as
possible, realising that they cannot survive there.”

The Chamber in the Blagojević case mentioned testimony showing that
some “members of the Bratunac Brigade . . . did not consider this report
to be an order. Testimony of other witnesses and documentary evidence
show that the strategy was in fact implemented.” (IT-02-60-T, Trial
Chamber Judgment, 17 January 2005, para. 104; footnotes omitted.) The
Applicant sees the “final goal” described here as “an entirely Serbian
Podrinje”, in conformity with the objective of a Serbian region 50 km to
the west of the Drina river identified in an April or a May 1991 meeting
of the political and State leadership of Yugoslavia. The Court observes
that the object stated in the report, like the 1992 Strategic Objectives,
does not envisage the destruction of the Muslims in Srebrenica, but
rather their departure. The Chamber did not give the report any particu-
lar significance.

280. The Applicant, like the Chamber, refers to a meeting on
7 March 1995 between the Commander of the United Nations Protection
Force (UNPROFOR) and General Mladić, at which the latter expressed
dissatisfaction with the safe area régime and indicated that he might take
military action against the eastern enclaves. He gave assurances however
for the safety of the Bosnian Muslim population of those enclaves. On
the following day, 8 March 1995, President Karadžić issued the Direc-
tive for Further Operations 7, also quoted by the Chamber and the
Applicant : “ ‘Planned and well-thought-out combat operations’ were
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to create ‘an unbearable situation of total insecurity with no hope of
further survival or life for the inhabitants of both enclaves’.” The Blago-
jević Chamber continues as follows:

“The separation of the Srebrenica and Žepa enclaves became the
task of the Drina Corps. As a result of this directive, Gen-
eral Ratko Mladić on 31 March 1995 issued Directive for Further
Operations, Operative No. 7/1, which further directive specified the
Drina Corps’ tasks.” (IT-02-60-T, pp. 38-39, para. 106.)

281. Counsel for the Applicant asked in respect of the first of those
directives “[w]hat could be a more clear-cut definition of the genocidal
intent to destroy on the part of the authorities in Pale?”. As with
the July 1994 report, the Court observes that the expulsion of the inhabi-
tants would achieve the purpose of the operation. That observation is
supported by the ruling of the Appeals Chamber in the Krstić case that
the directives were “insufficiently clear” to establish specific intent (dolus
specialis) on the part of the members of the Main Staff who issued them.
“Indeed, the Trial Chamber did not even find that those who issued
Directives 7 and 7.1 had genocidal intent, concluding instead that the
genocidal plan crystallized at a later stage.” (IT-98-33-A, Judgment,
19 April 2004, para. 90.)

282. A Netherlands Battalion (Dutchbat) was deployed in the Sre-
brenica safe area. Within that area in January 1995 it had about 600 per-
sonnel. By February and through the spring the VRS was refusing to
allow the return of Dutch soldiers who had gone on leave, causing their
numbers to drop by at least 150, and were restricting the movement of
international convoys of aid and supplies to Srebrenica and to other
enclaves. It was estimated that without new supplies about half of the
population of Srebrenica would be without food after mid-June.

283. On 2 July the Commander of the Drina Corps issued an order for
active combat operations ; its stated objective on the Srebrenica enclave
was to reduce “the enclave to its urban area”. The attack began on 6 July
with rockets exploding near the Dutchbat headquarters in Potočari ; 7
and 8 July were relatively quiet because of poor weather, but the shelling
intensified around 9 July. Srebrenica remained under fire until 11 July
when it fell, with the Dutchbat observation posts having been taken by
the VRS. Contrary to the expectations of the VRS, the Bosnia and
Herzegovina army showed very little resistance (Blagojević, IT-02-60-T,
Trial Chamber Judgment, 17 January 2005, para. 125). The United
Nations Secretary-General’s report quotes an assessment made by United
Nations military observers on the afternoon of 9 July which concluded as
follows:
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“ ‘the BSA offensive will continue until they achieve their aims.
These aims may even be widening since the United Nations response
has been almost non-existent and the BSA are now in a position to
overrun the enclave if they wish.’ Documents later obtained from
Serb sources appear to suggest that this assessment was correct.
Those documents indicate that the Serb attack on Srebrenica
initially had limited objectives. Only after having advanced with
unexpected ease did the Serbs decide to overrun the entire enclave.
Serb civilian and military officials from the Srebrenica area have
stated the same thing, adding, in the course of discussions with a
United Nations official, that they decided to advance all the way
to Srebrenica town when they assessed that UNPROFOR was not
willing or able to stop them.” (A/54/549, para. 264.)

Consistently with that conclusion, the Chamber in the Blagojević case
says this :

“As the operation progressed its military object changed from
‘reducing the enclave to the urban area’ [the objective stated in a
Drina Corps order of 2 July] to the taking-over of Srebrenica town
and the enclave as a whole. The Trial Chamber has heard no direct
evidence as to the exact moment the military objective changed. The
evidence does show that President Karadžić was ‘informed of suc-
cessful combat operations around Srebrenica . . . which enable them
to occupy the very town of Srebrenica’ on 9 July. According to
Miroslav Deronjić, the President of the Executive Board of the Bra-
tunac Municipality, President Karadžić told him on 9 July that there
were two options in relation to the operation, one of which was the
complete take-over of Srebrenica. Later on 9 July, President Karad-
žić ‘agreed with continuation of operations for the takeover of Sre-
brenica’. By the morning of 11 July the change of objective of the
‘Krivaja 95’ operation had reached the units in the field; and by the
middle of the afternoon, the order to enter Srebrenica had reached
the Bratunac Brigade’s IKM in Pribićevac and Colonel Blagojević.
Miroslav Deronjić visited the Bratunac Brigade IKM in Pribićevac
on 11 July. He briefly spoke with Colonel Blagojević about the
Srebrenica operation. According to Miroslav Deronjić, the VRS
had just received the order to enter Srebrenica town.” (IT-02-60-T,
Trial Chamber Judgment, 17 January 2005, para. 130.)

284. The Chamber then begins an account of the dreadful aftermath
of the fall of Srebrenica. A Dutchbat Company on 11 July started direct-
ing the refugees to the UNPROFOR headquarters in Potočari which was
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considered to be the only safe place for them. Not all the refugees went
towards Potočari ; many of the Bosnian Muslim men took to the woods.
Refugees were soon shelled and shot at by the VRS despite attempts to
find a safe route to Potočari where, to quote the ICTY, chaos reigned:

“The crowd outside the UNPROFOR compound grew by the
thousands during the course of 11 July. By the end of the day, an
estimated 20,000 to 30,000 Bosnian Muslims were in the surround-
ing area and some 4,000 to 5,000 refugees were in the UNPROFOR
compound.
(b) Conditions in Potočari

The standards of hygiene within Potočari had completely deterio-
rated. Many of the refugees seeking shelter in the UNPROFOR
headquarters were injured. Medical assistance was given to the extent
possible ; however, there was a dramatic shortage of medical sup-
plies. As a result of the VRS having prevented aid convoys from
getting through during the previous months, there was hardly any
fresh food in the DutchBat headquarters. There was some running
water available outside the compound. From 11 to 13 July 1995
the temperature was very high, reaching 35 degrees centigrade and
this small water supply was insufficient for the 20,000 to 30,000
refugees who were outside the UNPROFOR compound.”
(IT-02-60-T, paras. 146-147.)

The Tribunal elaborates on those matters and some efforts made by
Bosnian Serb and Serbian authorities, i.e., the local Municipal Assembly,
the Bratunac Brigade and the Drina Corps, as well as UNHCR, to assist
the Bosnian Muslim refugees (ibid., para. 148).

285. On 10 July at 10.45 p.m., according to the Secretary-General’s
1999 Report, the delegate in Belgrade of the Secretary-General’s Special
Representative telephoned the Representative to say that he had seen
President Milošević who had responded that not much should be expected
of him because “the Bosnian Serbs did not listen to him” (A/54/549,
para. 292). At 3 p.m. the next day, the President rang the Special Repre-
sentative and, according to the same report, “stated that the Dutchbat
soldiers in Serb-held areas had retained their weapons and equipment,
and were free to move about. This was not true.” (Ibid., para. 307.)
About 20 minutes earlier two NATO aircraft had dropped two bombs on
what were thought to be Serb vehicles advancing towards the town from
the south. The Secretary-General’s report gives the VRS reaction:

“Immediately following this first deployment of NATO close air
support, the BSA radioed a message to Dutchbat. They threatened
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to shell the town and the compound where thousands of inhabitants
had begun to gather, and to kill the Dutchbat soldiers being held
hostage, if NATO continued with its use of air power. The Special
Representative of the Secretary-General recalled having received a
telephone call from the Netherlands Minister of Defence at this time,
requesting that the close air support action be discontinued, because
Serb soldiers on the scene were too close to Netherlands troops, and
their safety would be jeopardized. The Special Representative con-
sidered that he had no choice but to comply with this request.”
(A/54/549, para. 306.)

286. The Trial Chamber in the Blagojević case recorded that on 11 July
at 8 p.m. there was a meeting between a Dutch colonel and Gen-
eral Mladić and others. The former said that he had come to negotiate
the withdrawal of the refugees and to ask for food and medicine for
them. He sought assurances that the Bosnian Muslim population and
Dutchbat would be allowed to withdraw from the area. General Mladić
said that the civilian population was not the target of his actions and the
goal of the meeting was to work out an arrangement. He then said “‘you
can all leave, all stay, or all die here’ . . . ‘we can work out an agreement
for all this to stop and for the issues of the civilian population, your sol-
diers and the Muslim military to be resolved in a peaceful way’” (Blago-
jević, IT-02-60-T, Trial Chamber Judgment, 17 January 2005, paras. 150-
152). Later that night at a meeting beginning at 11 p.m., attended by a
representative of the Bosnian Muslim community, General Mladić said :

“ ‘Number one, you need to lay down your weapons and I guar-
antee that all those who lay down their weapon will live. I give you
my word, as a man and a General, that I will use my influence to
help the innocent Muslim population which is not the target of the
combat operations carried out by the VRS . . . In order to make a
decision as a man and a Commander, I need to have a clear position
of the representatives of your people on whether you want to
survive . . . stay or vanish. I am prepared to receive here tomorrow
at 10 a.m. hrs. a delegation of officials from the Muslim side with
whom I can discuss the salvation of your people from . . . the former
enclave of Srebrenica . . . Nesib [a Muslim representative], the future
of your people is in your hands, not only in this territory . . . Bring
the people who can secure the surrender of weapons and save your
people from destruction.’

The Trial Chamber finds, based on General Mladić’s comments,
that he was unaware that the Bosnian Muslim men had left the
Srebrenica enclave in the column.

General Mladić also stated that he would provide the vehicles
to transport the Bosnian Muslims out of Potočari. The Bosnian
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Muslim and Bosnian Serb sides were not on equal terms and Nesib
Mandžić felt his presence was only required to put up a front
for the international public. Nesib Mandžić felt intimidated by
General Mladić. There was no indication that anything would
happen the next day.” (IT-02-60-T, paras. 156-158.)

287. A third meeting was held the next morning, 12 July. The Tribunal
in the Blagojević case gives this account :

“After the Bosnian Muslim representatives had introduced them-
selves, General Mladić stated:

‘I want to help you, but I want absolute co-operation from
the civilian population because your army has been defeated.
There is no need for your people to get killed, your husband,
your brothers or your neighbours . . . As I told this gentle-
man last night, you can either survive or disappear. For your
survival, I demand that all your armed men, even those who
committed crimes, and many did, against our people, surren-
der their weapons to the VRS . . . You can choose to stay or
you can choose to leave. If you wish to leave, you can go any-
where you like. When the weapons have been surrendered
every individual will go where they say they want to go.
The only thing is to provide the needed gasoline. You can
pay for it if you have the means. If you can’t pay for it,
UNPROFOR should bring four or five tanker trucks
to fill up trucks . . .’

Čamila Omanović [one of the Muslim representatives] interpreted
this to mean that if the Bosnian Muslim population left they would
be saved, but that if they stayed they would die. General Mladić did
not give a clear answer in relation to whether a safe transport of the
civilian population out of the enclave would be carried out. Gen-
eral Mladić stated that the male Bosnian Muslim population from
the age of 16 to 65 would be screened for the presence of war crimi-
nals. He indicated that after this screening, the men would be returned
to the enclave. This was the first time that the separation of men
from the rest of the population was mentioned. The Bosnian Muslim
representatives had the impression that ‘everything had been pre-
pared in advance, that there was a team of people working together
in an organized manner’ and that ‘Mladić was the chief organizer.’

The third Hotel Fontana meeting ended with an agreement that
the VRS would transport the Bosnian Muslim civilian population
out of the enclave to ARBiH-held territory, with the assistance of
UNPROFOR to ensure that the transportation was carried out in a
humane manner.” (Ibid., paras. 160-161.)
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The Court notes that the accounts of the statements made at the meetings
come from transcripts of contemporary video recordings.

288. The VRS and MUP of the Republika Srpska from 12 July sepa-
rated men aged 16 to approximately 60 or 70 from their families. The
Bosnian Muslim men were directed to various locations but most were
sent to a particular house (“The White House”) near the UNPROFOR
headquarters in Potočari, where they were interrogated. During the after-
noon of 12 July a large number of buses and other vehicles arrived in
Potočari including some from Serbia. Only women, children and the
elderly were allowed to board the buses bound for territory held by the
Bosnia and Herzegovina military. Dutchbat vehicles escorted convoys to
begin with, but the VRS stopped that and soon after stole 16-18 Dutch-
bat jeeps, as well as around 100 small arms, making further escorts
impossible. Many of the Bosnian Muslim men from Srebrenica and its
surroundings including those who had attempted to flee through the
woods were detained and killed.

289. Mention should also be made of the activities of certain paramili-
tary units, the “Red Berets” and the “Scorpions”, who are alleged by the
Applicant to have participated in the events in and around Srebrenica.
The Court was presented with certain documents by the Applicant, which
were said to show that the “Scorpions” were indeed sent to the Trnovo
area near Srebrenica and remained there through the relevant time period.
The Respondent cast some doubt on the authenticity of these documents
(which were copies of intercepts, but not originals) without ever formally
denying their authenticity. There was no denial of the fact of the reloca-
tion of the “Scorpions” to Trnovo. The Applicant during the oral
proceedings presented video material showing the execution by para-
militaries of six Bosnian Muslims, in Trnovo, in July 1995.

290. The Trial Chambers in the Krstić and Blagojević cases both
found that Bosnian Serb forces killed over 7,000 Bosnian Muslim men
following the takeover of Srebrenica in July 1995 (Krstić, IT-98-33-T,
Judgment, 2 August 2001, paras. 426-427 and Blagojević, IT-02-60-T,
Judgment, 17 January 2005, para. 643). Accordingly they found that the
actus reus of killings in Article II (a) of the Convention was satisfied.
Both also found that actions of Bosnian Serb forces also satisfied
the actus reus of causing serious bodily or mental harm, as defined in
Article II (b) of the Convention — both to those who where about to
be executed, and to the others who were separated from them in respect
of their forced displacement and the loss suffered by survivors among
them (Krstić, ibid., para. 543, and Blagojević, ibid., paras. 644-654).

291. The Court is fully persuaded that both killings within the terms of
Article II (a) of the Convention, and acts causing serious bodily or men-
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tal harm within the terms of Article II (b) thereof occurred during the
Srebrenica massacre. Three further aspects of the ICTY decisions relating
to Srebrenica require closer examination — the specific intent (dolus spe-
cialis), the date by which the intent was formed, and the definition of the
“group” in terms of Article II. A fourth issue which was not directly
before the ICTY but which this Court must address is the involvement, if
any, of the Respondent in the actions.

292. The issue of intent has been illuminated by the Krstić Trial
Chamber. In its findings, it was convinced of the existence of intent by
the evidence placed before it. Under the heading “A Plan to Execute the
Bosnian Muslim Men of Srebrenica”, the Chamber “finds that, following
the takeover of Srebrenica in July 1995, the Bosnian Serbs devised and
implemented a plan to execute as many as possible of the military aged
Bosnian Muslim men present in the enclave” (IT-98-33-T, Judgment,
2 August 2001, para. 87). All the executions, the Chamber decided,
“systematically targeted Bosnian Muslim men of military age, regardless
of whether they were civilians or soldiers” (ibid., para. 546). While “[t]he
VRS may have initially considered only targeting military men for
execution, . . . [the] evidence shows, however, that a decision was taken,
at some point, to capture and kill all the Bosnian Muslim men indiscrimi-
nately. No effort was made to distinguish the soldiers from the civilians.”
(Ibid., para. 547.) Under the heading “Intent to Destroy”, the Chamber
reviewed the Parties’ submissions and the documents, concluding that it
would “adhere to the characterization of genocide which encompass[es]
only acts committed with the goal of destroying all or part of a group”
(ibid., para. 571; original emphasis). The acts of genocide need not be
premeditated and the intent may become the goal later in an operation
(ibid., para. 572).

“Evidence presented in this case has shown that the killings
were planned: the number and nature of the forces involved, the
standardized coded language used by the units in communicating
information about the killings, the scale of the executions, the
invariability of the killing methods applied, indicate that a decision
was made to kill all the Bosnian Muslim military aged men.

The Trial Chamber is unable to determine the precise date on
which the decision to kill all the military aged men was taken.
Hence, it cannot find that the killings committed in Potočari on 12
and 13 July 1995 formed part of the plan to kill all the military aged
men. Nevertheless, the Trial Chamber is confident that the mass
executions and other killings committed from 13 July onwards were
part of this plan.” (Ibid., paras. 572-573; see also paras. 591-598.)
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293. The Court has already quoted (paragraph 281) the passage from
the Judgment of the Appeals Chamber in the Krstić case rejecting the
Prosecutor’s attempted reliance on the Directives given earlier in July,
and it would recall the evidence about the VRS’s change of plan in the
course of the operation in relation to the complete takeover of the
enclave. The Appeals Chamber also rejected the appeal by General Krstić
against the finding that genocide occurred in Srebrenica. It held that the
Trial Chamber was entitled to conclude that the destruction of such a
sizeable number of men, one fifth of the overall Srebrenica community,
“‘would inevitably result in the physical disappearance of the Bosnian
Muslim population at Srebrenica’” (IT-98-33-A, Appeals Chamber Judg-
ment, 19 April 2004, paras. 28-33) ; and the Trial Chamber, as the best
assessor of the evidence presented at trial, was entitled to conclude that
the evidence of the transfer of the women and children supported its find-
ing that some members of the VRS Main Staff intended to destroy the
Bosnian Muslims in Srebrenica. The Appeals Chamber concluded this
part of its Judgment as follows:

“The gravity of genocide is reflected in the stringent requirements
which must be satisfied before this conviction is imposed. These
requirements — the demanding proof of specific intent and the
showing that the group was targeted for destruction in its entirety or
in substantial part — guard against a danger that convictions for
this crime will be imposed lightly. Where these requirements are
satisfied, however, the law must not shy away from referring to the
crime committed by its proper name. By seeking to eliminate a part
of the Bosnian Muslims, the Bosnian Serb forces committed geno-
cide. They targeted for extinction the forty thousand Bosnian Mus-
lims living in Srebrenica, a group which was emblematic of the Bos-
nian Muslims in general. They stripped all the male Muslim prisoners,
military and civilian, elderly and young, of their personal belongings
and identification, and deliberately and methodically killed them
solely on the basis of their identity. The Bosnian Serb forces were
aware, when they embarked on this genocidal venture, that the harm
they caused would continue to plague the Bosnian Muslims. The
Appeals Chamber states unequivocally that the law condemns, in
appropriate terms, the deep and lasting injury inflicted, and calls the
massacre at Srebrenica by its proper name: genocide. Those respon-
sible will bear this stigma, and it will serve as a warning to those who
may in future contemplate the commission of such a heinous act.

In concluding that some members of the VRS Main Staff intended
to destroy the Bosnian Muslims of Srebrenica, the Trial Chamber
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did not depart from the legal requirements for genocide. The Defence
appeal on this issue is dismissed.” (Ibid., paras. 37-38.)

294. On one view, taken by the Applicant, the Blagojević Trial Cham-
ber decided that the specific intent (dolus specialis) was formed earlier
than 12 or 13 July, the time chosen by the Krstić Chamber. The Court
has already called attention to that Chamber’s statement that at some
point (it could not determine “the exact moment”) the military objective
in Srebrenica changed, from “reducing the enclave to the urban area”
(stated in a Drina Corps order of 2 July 1995 referred to at times as the
“Krivaja 95 operation”) to taking over Srebrenica town and the enclave
as a whole. Later in the Judgment, under the heading “Findings : was
genocide committed?”, the Chamber refers to the 2 July document :

“The Trial Chamber is convinced that the criminal acts committed
by the Bosnian Serb forces were all parts of one single scheme to
commit genocide of the Bosnian Muslims of Srebrenica, as reflected
in the ‘Krivaja 95 operation’, the ultimate objective of which was to
eliminate the enclave and, therefore, the Bosnian Muslim commu-
nity living there.” (Blagojević, IT-02-60-T, Judgment, 17 Janu-
ary 2005, para. 674.)

The Chamber immediately goes on to refer only to the events — the
massacres and the forcible transfer of the women and children — after
the fall of Srebrenica, that is sometime after the change of military objec-
tive on 9 or 10 July. The conclusion on intent is similarly focused:

“The Trial Chamber has no doubt that all these acts constituted a
single operation executed with the intent to destroy the Bosnian
Muslim population of Srebrenica. The Trial Chamber finds that the
Bosnian Serb forces not only knew that the combination of the kill-
ings of the men with the forcible transfer of the women, children and
elderly, would inevitably result in the physical disappearance of the
Bosnian Muslim population of Srebrenica, but clearly intend-
ed through these acts to physically destroy this group.” (Ibid.,
para. 677.) (See similarly all but the first item in the list in para-
graph 786.)

295. The Court’s conclusion, fortified by the Judgments of the Trial
Chambers in the Krstić and Blagojević cases, is that the necessary intent
was not established until after the change in the military objective and
after the takeover of Srebrenica, on about 12 or 13 July. This may be
significant for the application of the obligations of the Respondent under
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the Convention (paragraph 423 below). The Court has no reason to
depart from the Tribunal’s determination that the necessary specific
intent (dolus specialis) was established and that it was not established
until that time.

296. The Court now turns to the requirement of Article II that there
must be the intent to destroy a protected “group” in whole or in part. It
recalls its earlier statement of the law and in particular the three elements
there discussed: substantiality (the primary requirement), relevant geo-
graphic factors and the associated opportunity available to the perpe-
trators, and emblematic or qualitative factors (paragraphs 197-201).
Next, the Court recalls the assessment it made earlier in the Judgment
of the persuasiveness of the ICTY’s findings of facts and its evaluation of
them (paragraph 223). Against that background it turns to the findings
in the Krstić case (IT-98-33-T, Trial Chamber Judgment, 2 August
2001, paras. 551-599 and IT-98-33-A, Appeals Chamber Judgment,
19 April 2004, paras. 6-22), in which the Appeals Chamber endorsed the
findings of the Trial Chamber in the following terms.

“In this case, having identified the protected group as the national
group of Bosnian Muslims, the Trial Chamber concluded that the
part the VRS Main Staff and Radislav Krstić targeted was the
Bosnian Muslims of Srebrenica, or the Bosnian Muslims of Eastern
Bosnia. This conclusion comports with the guidelines outlined above.
The size of the Bosnian Muslim population in Srebrenica prior to its
capture by the VRS forces in 1995 amounted to approximately forty
thousand people. This represented not only the Muslim inhabitants
of the Srebrenica municipality but also many Muslim refugees from
the surrounding region. Although this population constituted only a
small percentage of the overall Muslim population of Bosnia and
Herzegovina at the time, the importance of the Muslim community
of Srebrenica is not captured solely by its size.” (IT-98-33-A, Judg-
ment, 19 April 2004, para. 15; footnotes omitted.)

The Court sees no reason to disagree with the concordant findings of the
Trial Chamber and the Appeals Chamber.

297. The Court concludes that the acts committed at Srebrenica falling
within Article II (a) and (b) of the Convention were committed with the
specific intent to destroy in part the group of the Muslims of Bosnia and
Herzegovina as such; and accordingly that these were acts of genocide,
committed by members of the VRS in and around Srebrenica from about
13 July 1995.

* *
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(6) Article II (b) : Causing Serious Bodily or Mental Harm to Members
of the Protected Group

298. The Applicant contends that besides the massive killings, syste-
matic serious harm was caused to the non-Serb population of Bosnia and
Herzegovina. The Applicant includes the practice of terrorizing the non-
Serb population, the infliction of pain and the administration of torture
as well as the practice of systematic humiliation into this category of acts
of genocide. Further, the Applicant puts a particular emphasis on the
issue of systematic rapes of Muslim women, perpetrated as part of geno-
cide against the Muslims in Bosnia during the conflict.

299. The Respondent does not dispute that, as a matter of legal quali-
fication, the crime of rape may constitute an act of genocide, causing
serious bodily or mental harm. It disputes, however, that the rapes in the
territory of Bosnia and Herzegovina were part of a genocide perpetrated
therein. The Respondent, relying on the Report of the Commission of
Experts, maintains that the rapes and acts of sexual violence committed
during the conflict, were not part of genocide, but were committed on all
sides of the conflict, without any specific intent (dolus specialis).

300. The Court notes that there is no dispute between the Parties that
rapes and sexual violence could constitute acts of genocide, if accompa-
nied by a specific intent to destroy the protected group. It notes also that
the ICTR, in its Judgment of 2 September 1998 in the Akayesu case,
addressed the issue of acts of rape and sexual violence as acts of genocide
in the following terms:

“Indeed, rape and sexual violence certainly constitute infliction of
serious bodily and mental harm on the victims and are even, accord-
ing to the Chamber, one of the worst ways of inflicting harm on the
victim as he or she suffers both bodily and mental harm.” (ICTR-
96-4-T, Trial Chamber Judgment, 2 September 1998, para. 731.)

The ICTY, in its Judgment of 31 July 2003 in the Stakić case, recognized
that :

“ ‘Causing serious bodily and mental harm’ in subparagraph (b)
[of Article 4 (2) of the Statute of the ICTY] is understood to mean,
inter alia, acts of torture, inhumane or degrading treatment, sexual
violence including rape, interrogations combined with beatings,
threats of death, and harm that damages health or causes disfigure-
ment or injury. The harm inflicted need not be permanent and irre-
mediable.” (IT-97-24-T, Trial Chamber Judgment, 31 July 2003,
para. 516.)

301. The Court notes furthermore that Security Council and General
Assembly resolutions contemporary with the facts are explicit in referring
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to sexual violence. These resolutions were in turn based on reports before
the General Assembly and the Security Council, such as the Reports of
the Secretary-General, the Commission of Experts, the Special Rappor-
teur for Human Rights, Tadeusz Mazowiecki, and various United Nations
agencies in the field. The General Assembly stressed the “extraordinary
suffering of the victims of rape and sexual violence” (General Assembly
resolution 48/143 (1993), Preamble ; General Assembly resolution 50/192
(1995), para. 8). In resolution 48/143 (1993), the General Assembly
declared it was :

“Appalled at the recurring and substantiated reports of wide-
spread rape and abuse of women and children in the areas of armed
conflict in the former Yugoslavia, in particular its systematic use
against the Muslim women and children in Bosnia and Herzegovina
by Serbian forces” (Preamble, para. 4).

302. Several Security Council resolutions expressed alarm at the
“massive, organised and systematic detention and rape of women”, in par-
ticular Muslim women in Bosnia and Herzegovina (Security Council
resolutions 798 (1992), Preamble, para. 2 ; resolution 820 (1993),
para. 6 ; 827 (1993), Preamble, para. 3). In terms of other kinds of
serious harm, Security Council resolution 1034 (1995) condemned

“in the strongest possible terms the violations of international
humanitarian law and of human rights by Bosnian Serb and para-
military forces in the areas of Srebrenica, Žepa, Banja Luka and
Sanski Most as described in the report of the Secretary-General of
27 November 1995 and showing a consistent pattern of summary
executions, rape, mass expulsions, arbitrary detentions, forced labour
and large-scale disappearances” (para. 2).

The Security Council further referred to a “persistent and systematic
campaign of terror” in Banja Luka, Bijeljina and other areas under the
control of Bosnian Serb forces (Security Council resolution 941 (1994),
Preamble, para. 4). It also expressed concern at reports of mass murder,
unlawful detention and forced labour, rape and deportation of civilians
in Banja Luka and Sanski Most (Security Council resolution 1019 (1995),
Preamble, para. 2).

303. The General Assembly also condemned specific violations includ-
ing torture, beatings, rape, disappearances, destruction of houses, and
other acts or threats of violence aimed at forcing individuals to leave
their homes (General Assembly resolution 47/147 (1992), para. 4 ; see
also General Assembly resolution 49/10 (1994), Preamble, para. 14, and
General Assembly resolution 50/193 (1995), para. 2).
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304. The Court will now examine the specific allegations of the
Applicant under this heading, in relation to the various areas and camps
identified as having been the scene of acts causing “bodily or mental
harm” within the meaning of the Convention. As regards the events
of Srebrenica, the Court has already found it to be established that
such acts were committed (paragraph 291 above).

Drina River Valley

(a) Zvornik

305. As regards the area of the Drina River Valley, the Applicant has
stressed the perpetration of acts and abuses causing serious bodily or
mental harm in the events at Zvornik. In particular, the Court has been
presented with a report on events at Zvornik which is based on eye-
witness accounts and extensive research (Hannes Tretter et al., “ ‘Ethnic
cleansing’ Operations in the Northeast Bosnian-City of Zvornik
from April through June 1992”, Ludwig Boltzmann Institute of Human
Rights (1994), p. 48). The report of the Ludwig Boltzmann Institute gives
account of a policy of terrorization, forced relocation, torture, rape
during the takeover of Zvornik in April-June 1992. The Report of the
Commission of Experts received 35 reports of rape in the area of
Zvornik in May 1992 (Vol. V, Ann. IX, p. 54).

(b) Foča

306. Further acts causing serious bodily and mental harm were per-
petrated in the municipality of Foča. The Applicant, relying on the
Judgment in the Kunarac et al. case (IT-96-23-T and IT-96-23/1-T,
Trial Chamber Judgment, 22 February 2001, paras. 574 and 592), claims,
in particular, that many women were raped repeatedly by Bosnian Serb
soldiers or policemen in the city of Foča.

(c) Camps

(i) Batković camp

307. The Applicant further claims that in Batković camp, prisoners
were frequently beaten and mistreated. The Report of the Commission of
Experts gives an account of a witness statement according to which
“prisoners were forced to perform sexual acts with each other, and some-
times with guards”. The Report continues : “Reports of the frequency
of beatings vary from daily beatings to beatings 10 times each day.”
(Report of the Commission of Experts, Vol. IV, Ann. VIII, p. 62,
para. 469.) Individual witness accounts reported by the Commission of
Experts (Report of the Commission of Experts, Vol. IV, Ann. VIII,
pp. 62-63, and Ann. X, p. 9) provide second-hand testimony that beatings
occurred and prisoners lived in terrible conditions. As already noted
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above (paragraph 256), however, the periodic Report of Special Rap-
porteur Mazowiecki of 17 November 1992 stated that “[t]he prisoners
. . . appeared to be in good health” (p. 13) ; but according to the Applicant,
Mazowiecki was shown a “model” camp and therefore his impression
was inaccurate. The United States Department of State Dispatch of
19 April 1993 (Vol. 4, No. 16), alleges that in Batković camp, prisoners
were frequently beaten and mistreated. In particular, the Dispatch
records two witness statements according to which “[o]n several occa-
sions, they and other prisoners were forced to remove their clothes and
perform sex acts on each other and on some guards”.

(ii) Sušica camp
308. According to the Applicant, rapes and physical assaults were also

perpetrated at Sušica camp; it pointed out that in the proceedings before
the ICTY, in the “Rule 61 Review of the Indictment” and the Sentencing
Judgment, in the Nikolić case, the accused admitted that many Muslim
women were raped and subjected to degrading physical and verbal abuse
in the camp and at locations outside of it (Nikolić, IT-94-2-T, Sentencing
Judgment, 18 December 2003, paras. 87-90), and that several men were
tortured in that same camp.

(iii) Foča Kazneno-Popravní Dom camp
309. With regard to the Foča Kazneno-Popravní Dom camp, the

Applicant asserts that beatings, rapes of women and torture were per-
petrated. The Applicant bases these allegations mainly on the Report of
the Commission of Experts and the United States State Department
Dispatch. The Commission of Experts based its findings on information
provided by a Helsinki Watch Report. A witness claimed that some
prisoners were beaten in Foča KP Dom (Report of the Commission of
Experts, Vol. IV, pp. 128-132) ; similar accounts are contained in the
United States State Department Dispatch. One witness stated that

“Those running the center instilled fear in the Muslim prisoners
by selecting certain prisoners for beatings. From his window in
Room 13, the witness saw prisoners regularly being taken to a build-
ing where beatings were conducted. This building was close enough
for him to hear the screams of those who were being beaten.” (Dis-
patch of the United States Department of State, 19 April 1993,
No. 16, p. 262.)

310. The ICTY Trial Chamber in its Kunarac Judgment of 22 Febru-
ary 2001, described the statements of several witnesses as to the poor
and brutal living conditions in Foča KP Dom. These seem to confirm that
the Muslim men and women from Foča, Gacko and Kalinovik muni-
cipalities were arrested, rounded up, separated from each other, and
imprisoned or detained at several detention centres like the Foča KP

170 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

131

HP EXHIBIT 348

3223



Dom where some of them were killed, raped or severely beaten (Kunarac
et al, IT-96-23-T and IT-96-23/1-T, Trial Chamber Judgment, 22 Feb-
ruary 2001).

Prijedor

(a) Municipality

311. Most of the allegations of abuses said by the Applicant to have
occurred in Prijedor have been examined in the section of the present
Judgment concerning the camps situated in Prijedor. However, the Report
of the Commission of Experts refers to a family of nine found dead in
Stara Rijeka in Prijedor, who had obviously been tortured (Vol. V,
Ann. X, p. 41). The Trial Chamber of the ICTY, in its Judgment in the
Tadić case made the following factual finding as to an attack on two
villages in the Kozarac area, Jaskići and Sivci :

“On 14 June 1992 both villages were attacked. In the morning the
approaching sound of shots was heard by the inhabitants of Sivci
and soon after Serb tanks and Serb soldiers entered the village . . .
There they were made to run along that road, hands clasped behind
their heads, to a collecting point in the yard of one of the houses. On
the way there they were repeatedly made to stop, lie down on the
road and be beaten and kicked by soldiers as they lay there, before
being made to get up again and run some distance further, where the
whole performance would be repeated . . . In all some 350 men,
mainly Muslims but including a few Croats, were treated in this way
in Sivci.

On arrival at the collecting point, beaten and in many cases
covered with blood, some men were called out and questioned
about others, and were threatened and beaten again. Soon buses
arrived, five in all, and the men were made to run to them, hands
again behind the head, and to crowd on to them. They were then
taken to the Keraterm camp.

The experience of the inhabitants of the smaller village of Jaskići,
which contained only 11 houses, on 14 June 1992 was somewhat
similar but accompanied by the killing of villagers. Like Sivci, Jas-
kići had received refugees after the attack on Kozarac but by
14 June 1992 many of those refugees had left for other villages. In
the afternoon of 14 June 1992 gunfire was heard and Serb soldiers
arrived in Jaskići and ordered men out of their homes and onto the
village street, their hands clasped behind their heads ; there they were
made to lie down and were severely beaten.” (IT-94-1-T, Judgment,
7 May 1997, paras. 346-348.)
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(b) Camps

(i) Omarska camp

312. As noted above in connection with the killings (paragraph 262),
the Applicant has been able to present abundant and persuasive evidence
of physical abuses causing serious bodily harm in Omarska camp. The
Report of the Commission of Experts contains witness accounts regard-
ing the “white house” used for physical abuses, rapes, torture and, occa-
sionally, killings, and the “red house” used for killings (Vol. IV, Ann. VIII,
pp. 207-222). Those accounts of the sadistic methods of killing are cor-
roborated by United States submissions to the Secretary-General. The
most persuasive and reliable source of evidence may be taken to be the
factual part of the Opinion and Judgment of the ICTY in the Tadić case
(IT-94-1-T, Trial Chamber Judgment, 7 May 1997). Relying on the state-
ments of 30 witnesses, the Tadić Trial Judgment made findings as to
interrogations, beatings, rapes, as well as the torture and humiliation of
Muslim prisoners in Omarska camp (in particular : ibid., paras. 155-158,
163-167). The Trial Chamber was satisfied beyond reasonable doubt of
the fact that several victims were mistreated and beaten by Tadić and suf-
fered permanent harm, and that he had compelled one prisoner to sexu-
ally mutilate another (ibid., paras. 194-206). Findings of mistreatment,
torture, rape and sexual violence at Omarska camp were also made by
the ICTY in other cases ; in particular, the Trial Judgment of 2 Novem-
ber 2001 in the Kvočka et al. case (IT-98-30/1-T, Trial Chamber Judg-
ment, paras. 21-50, and 98-108) — upheld on appeal, the Trial Judgment
of 1 September 2004 in the Brdanin case (IT-99-36-T, Trial Chamber
Judgment, paras. 515-517) and the Trial Judgment of 31 July 2003 in the
Stakić case (IT-97-24-T, Trial Chamber Judgment, paras. 229-336).

(ii) Keraterm camp

313. The Applicant also pointed to evidence of beatings and rapes at
Keraterm camp. Several witness accounts are reported in the Report of
the Commission of Experts (Vol. IV, Ann. VIII, pp. 225, 231, 233, 238)
and corroborated by witness accounts reported by the Permanent Mis-
sion of Austria to the United Nations and Helsinki Watch. The attention
of the Court has been drawn to several judgments of the ICTY which
also document the severe physical abuses, rapes and sexual violence that
occurred at this camp. The Trial Judgment of 1 September 2004 in the
Brdanin case found that :

“At Keraterm camp, detainees were beaten on arrival . . . Beatings
were carried out with wooden clubs, baseball bats, electric cables
and police batons . . .

172 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

133

HP EXHIBIT 348

3225



In some cases the beatings were so severe as to result in serious
injury and death. Beatings and humiliation were often administered
in front of other detainees. Female detainees were raped in Keraterm
camp.” (IT-99-36-T, Trial Chamber Judgment, paras. 851-852.)

The Trial Chamber in its Judgment of 31 July 2003 in the Stakić case
found that

“the detainees at the Keraterm camp were subjected to terrible
abuse. The evidence demonstrates that many of the detainees at the
Keraterm camp were beaten on a daily basis. Up until the middle of
July, most of the beatings happened at night. After the detainees
from Brdo arrived, around 20 July 1992, there were ‘no rules’, with
beatings committed both day and night. Guards and others who
entered the camp, including some in military uniforms carried out
the beatings. There were no beatings in the rooms since the guards
did not enter the rooms — people were generally called out day
and night for beatings.” (IT-97-24-T, Trial Chamber Judgment,
para. 237.)

The Chamber also found that there was convincing evidence of further
beatings and rape perpetrated in Keraterm camp (ibid., paras. 238-241).

In the Trial Judgment in the Kvočka et al. case, the Chamber held that,
in addition to the “dreadful” general conditions of life, detainees at Kera-
term camp were “mercilessly beaten” and “women were raped” (IT-98-
30/1-T, Trial Chamber Judgment, 2 November 2001, para. 114).

(iii) Trnopolje camp

314. The Court has furthermore been presented with evidence that
beatings and rapes occurred at Trnopolje camp. The rape of 30-40
prisoners on 6 June 1992 is reported by both the Report of the Commis-
sion of Experts (Vol. IV, Ann. VIII, pp. 251-253) and a publication of the
United States State Department. In the Tadić case the Trial Chamber of
the ICTY concluded that at Trnopolje camp beatings occurred and that
“[b]ecause this camp housed the largest number of women and girls, there
were more rapes at this camp than at any other” (IT-94-1-T, Judgment,
7 May 1997, paras. 172-177 (para. 175)). These findings concerning beat-
ings and rapes are corroborated by other Judgments of the ICTY, such
as the Trial Judgment in the Stakić case where it found that,

“although the scale of the abuse at the Trnopolje camp was less than
that in the Omarska camp, mistreatment was commonplace. The
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Serb soldiers used baseball bats, iron bars, rifle butts and their hands
and feet or whatever they had at their disposal to beat the detainees.
Individuals were who taken out for questioning would often return
bruised or injured” (IT-97-24-T, Trial Chamber Judgment, 31 July
2003, para. 242) ;

and that, having heard the witness statement of a victim, it was satisfied
beyond reasonable doubt “that rapes did occur in the Trnopolje camp”
(ibid., para. 244). Similar conclusions were drawn in the Judgment of
the Trial Chamber in the Brdanin case (IT-99-36-T, 1 September 2004,
paras. 513-514 and 854-857).

Banja Luka

Manjača camp

315. With regard to the Manjača camp in Banja Luka, the Applicant
alleges that beatings, torture and rapes were occurring at this camp. The
Applicant relies mainly on the witnesses cited in the Report of the Com-
mission of Experts (Vol. IV, Ann. VIII, pp. 50-54). This evidence is cor-
roborated by the testimony of a former prisoner at the Joint Hearing
before the Select Committee on Intelligence in the United States Senate
on 9 August 1995, and a witness account reported in the Memorial of the
Applicant (United States State Department Dispatch, 2 November 1992,
p. 806). The Trial Chamber, in its Decision on Motion for Judgment of
Acquittal of 16 June 2004, in the Milošević case reproduced the statement
of a witness who testified that,

“at the Manjaca camp, they were beaten with clubs, cables, bats, or
other similar items by the military police. The men were placed in
small, bare stables, which were overcrowded and contained no toilet
facilities. While at the camp, the detainees received inadequate food
and water. Their heads were shaved, and they were severely beaten
during interrogations.” (IT-02-54-T, Decision on Motion for Judg-
ment of Acquittal, 16 June 2004, para. 178.)

316. The Applicant refers to the Report of the Commission of Experts,
which contains reports that the Manjača camp held a limited number of
women and that during their stay they were “raped repeatedly”. Muslim
male prisoners were also forced to rape female prisoners (Report of the
Commission of Experts, Vol. IV, Annex VIII, pp. 53-54). The Respon-
dent points out that the Brdanin Trial Judgment found no evidence had
been presented that detainees were subjected to “acts of sexual degrada-
tion” in Manjača.
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Brčko

Luka camp

317. The Applicant alleges that torture, rape and beatings occurred at
Luka camp (Brčko). The Report of the Commission of Experts contains
multiple witness accounts, including the evidence of a local guard forced
into committing rape (Vol. IV, Ann. VIII, pp. 93-97). The account of the
rapes is corroborated by multiple sources (United States State Depart-
ment Dispatch, 19 April 1993). The Court notes in particular the findings
of the ICTY Trial Chamber in the Češić case, with regard to acts per-
petrated in the Luka camp. In his plea agreement the accused admitted
several grave incidents, such as beatings and compelling two Muslim
brothers to perform sexual acts with each other (IT-95-10/1-S, Sentencing
Judgment, 11 March 2004, paras. 8-17). These findings are corroborated
by witness statements and the guilty plea in the Jelisić case.

318. The Respondent does not deny that the camps in Bosnia and
Herzegovina were “in breach of humanitarian law and, in most cases, in
breach of the law of war”, but argues that the conditions in all the camps
were not of the kind described by the Applicant. It stated that all that
had been demonstrated was “the existence of serious crimes, committed
in a particularly complex situation, in a civil and fratricidal war”, but not
the requisite specific intent (dolus specialis).

*

319. Having carefully examined the evidence presented before it, and
taken note of that presented to the ICTY, the Court considers that it has
been established by fully conclusive evidence that members of the pro-
tected group were systematically victims of massive mistreatment, beat-
ings, rape and torture causing serious bodily and mental harm, during
the conflict and, in particular, in the detention camps. The requirements
of the material element, as defined by Article II (b) of the Convention
are thus fulfilled. The Court finds, however, on the basis of the evidence
before it, that it has not been conclusively established that those atroci-
ties, although they too may amount to war crimes and crimes against
humanity, were committed with the specific intent (dolus specialis) to
destroy the protected group, in whole or in part, required for a finding
that genocide has been perpetrated.

* *
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(7) Article II (c) : Deliberately Inflicting on the Group Conditions of Life
Calculated to Bring about Its Physical Destruction in Whole or in Part

320. Article II (c) of the Genocide Convention concerns the deliberate
infliction on the group of conditions of life calculated to bring about its
physical destruction in whole or in part. Under this heading, the Applicant
first points to an alleged policy by the Bosnian Serb forces to encircle
civilians of the protected group in villages, towns or entire regions and to
subsequently shell those areas and cut off all supplies in order to starve
the population. Secondly, the Applicant claims that Bosnian Serb forces
attempted to deport and expel the protected group from the areas which
those forces occupied. Finally, the Applicant alleges that Bosnian Serb
forces attempted to eradicate all traces of the culture of the protected group
through the destruction of historical, religious and cultural property.

321. The Respondent argues that the events referred to by the Appli-
cant took place in a context of war which affected the entire population,
whatever its origin. In its view, “it is obvious that in any armed conflict
the conditions of life of the civilian population deteriorate”. The Respon-
dent considers that, taking into account the civil war in Bosnia and
Herzegovina which generated inhuman conditions of life for the entire
population in the territory of that State, “it is impossible to speak of the
deliberate infliction on the Muslim group alone or the non-Serb group
alone of conditions of life calculated to bring about its destruction”.

322. The Court will examine in turn the evidence concerning the three
sets of claims made by the Applicant : encirclement, shelling and starva-
tion; deportation and expulsion; destruction of historical, religious and
cultural property. It will also go on to consider the evidence presented
regarding the conditions of life in the detention camps already extensively
referred to above (paragraphs 252-256, 262-273, 307-310 and 312-318).

Alleged encirclement, shelling and starvation

323. The principal incident referred to by the Applicant in this regard
is the siege of Sarajevo by Bosnian Serb forces. Armed conflict broke out
in Sarajevo at the beginning of April 1992 following the recognition by
the European Community of Bosnia and Herzegovina as an independent
State. The Commission of Experts estimated that, between the beginning
of April 1992 and 28 February 1994, in addition to those killed or miss-
ing in the city (paragraph 247 above), 56,000 persons had been wounded
(Report of the Commission of Experts, Vol. II, Ann. VI, p. 8). It was
further estimated that, “over the course of the siege, the city [was] hit
by an average of approximately 329 shell impacts per day, with a high
of 3,777 shell impacts on 22 July 1993” (ibid.). In his report of
28 August 1992, the Special Rapporteur observed that :
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“The city is shelled on a regular basis . . . Snipers shoot innocent
civilians . . .

The civilian population lives in a constant state of anxiety, leaving
their homes or shelters only when necessary . . . The public systems
for distribution of electrical power and water no longer function.
Food and other basic necessities are scarce, and depend on the airlift
organized by UNHCR and protected by UNPROFOR.” (Report of
28 August 1992, paras. 17-18.)

324. The Court notes that, in resolutions adopted on 16 April and
6 May 1993, the Security Council declared Sarajevo, together with Tuzla,
Žepa, Goražde, Bihać and Srebrenica, to be “safe areas” which should be
free from any armed attack or any other hostile act and fully accessible to
UNPROFOR and international humanitarian agencies (resolutions 819
of 16 April 1993 and 824 of 6 May 1993). However, these resolutions
were not adhered to by the parties to the conflict. In his report of
26 August 1993, the Special Rapporteur noted that

“Since May 1993 supplies of electricity, water and gas to Sarajevo
have all but stopped . . . a significant proportion of the damage
caused to the supply lines has been deliberate, according to United
Nations Protection Force engineers who have attempted to repair
them. Repair crews have been shot at by both Bosnian Serb and
government forces . . .” (Report of 26 August 1993, para. 6.)

He further found that UNHCR food and fuel convoys had been
“obstructed or attacked by Bosnian Serb and Bosnian Croat forces and
sometimes also by governmental forces” (Report of 26 August 1993,
para. 15). The Commission of Experts also found that the “blockade of
humanitarian aid ha[d] been used as an important tool in the siege”
(Report of the Commission of Experts, Ann. VI, p. 17). According to the
Special Rapporteur, the targeting of the civilian population by shelling
and sniping continued and even intensified throughout 1994 and 1995
(Report of 4 November 1994, paras. 27-28; Report of 16 January 1995,
para. 13; Report of 5 July 1995, paras. 67-70). The Special Rapporteur
noted that

“[a]ll sides are guilty of the use of military force against civilian
populations and relief operations in Sarajevo. However, one cannot
lose sight of the fact that the main responsibility lies with the [Bos-
nian Serb] forces, since it is they who have adopted the tactic of lay-
ing siege to the city.” (Report of 17 November 1992, para. 42.)
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325. The Court notes that in the Galić case, the Trial Chamber of the
ICTY found that the Serb forces (the SRK) conducted a campaign of
sniping and shelling against the civilian population of Sarajevo (Galić,
IT-98-29-T, Judgment, 5 December 2003, para. 583). It was

“convinced by the evidence in the Trial Record that civilians in
ARBiH-held areas of Sarajevo were directly or indiscriminately
attacked from SRK-controlled territory . . ., and that as a result and
as a minimum, hundreds of civilians were killed and thousands
others were injured” (ibid., para. 591).

These findings were subsequently confirmed by the Appeals Chamber
(Galić, IT-98-29-A, Judgment, 30 November 2006, paras. 107-109). The
ICTY also found that the shelling which hit the Markale market on
5 February 1994, resulting in 60 persons killed and over 140 injured,
came from behind Bosnian Serb lines, and was deliberately aimed at civil-
ians (ibid., paras. 333 and 335 and Galić, IT-98-29-T, Trial Chamber
Judgment, 5 December 2003, para. 496).

326. The Respondent argues that the safe areas proclaimed by the
Security Council had not been completely disarmed by the Bosnian army.
For instance, according to testimony given in the Galić case by the
Deputy Commander of the Bosnian army corps covering the Sarajevo
area, the Bosnian army had deployed 45,000 troops within Sarajevo. The
Respondent also pointed to further testimony in that case to the effect
that certain troops in the Bosnian army were wearing civilian clothes and
that the Bosnian army was using civilian buildings for its bases and posi-
tioning its tanks and artillery in public places. Moreover, the Respondent
observes that, in his book, Fighting for Peace, General Rose was of the
view that military equipment was installed in the vicinity of civilians, for
instance, in the grounds of the hospital in Sarajevo and that “[t]he Bos-
nians had evidently chosen this location with the intention of attracting
Serb fire, in the hope that the resulting carnage would further tilt inter-
national support in their favour” (Michael Rose, Fighting for Peace,
1998, p. 254).

327. The Applicant also points to evidence of sieges of other towns in
Bosnia and Herzegovina. For instance, with regard to Goražde, the Spe-
cial Rapporteur found that the enclave was being shelled and had been
denied convoys of humanitarian aid for two months. Although food was
being air-dropped, it was insufficient (Report of 5 May 1992, para. 42).
In a later report, the Special Rapporteur noted that, as of spring 1994,
the town had been subject to a military offensive by Bosnian Serb forces,
during which civilian objects including the hospital had been targeted
and the water supply had been cut off (Report of 10 June 1994, paras. 7-
12). Humanitarian convoys were harassed including by the detention
of UNPROFOR personnel and the theft of equipment (Report of
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19 May 1994, paras. 17 et seq.). Similar patterns occurred in Bihać,
Tuzla, Cerska and Maglaj (Bihać : Special Rapporteur’s Report of
28 August 1992, para. 20; Report of the Secretary-General pursuant to
resolution 959 (1994), para. 17; Special Rapporteur’s Report of 16 Janu-
ary 1995, para. 12; Tuzla : Report of the Secretary-General pursuant to
resolutions 844 (1993), 836 (1993) and 776 (1992), paras. 2-4; Special
Rapporteur’s Report of 5 July 1995; Cerska: Special Rapporteur’s Report
of 5 May 1993, paras. 8-17; Maglaj: Special Rapporteur’s Report of
17 November 1993, para. 93).

328. The Court finds that virtually all the incidents recounted by the
Applicant have been established by the available evidence. It takes
account of the assertion that the Bosnian army may have provoked
attacks on civilian areas by Bosnian Serb forces, but does not consider
that this, even if true, can provide any justification for attacks on civilian
areas. On the basis of a careful examination of the evidence presented by
the Parties, the Court concludes that civilian members of the protected
group were deliberately targeted by Serb forces in Sarajevo and other
cities. However, reserving the question whether such acts are in prin-
ciple capable of falling within the scope of Article II, paragraph (c),
of the Convention, the Court does not find sufficient evidence that the
alleged acts were committed with the specific intent to destroy the
protected group in whole or in part. For instance, in the Galić case,
the ICTY found that

“the attacks on civilians were numerous, but were not consistently so
intense as to suggest an attempt by the SRK to wipe out or even
deplete the civilian population through attrition . . . the only reason-
able conclusion in light of the evidence in the Trial Record is that the
primary purpose of the campaign was to instil in the civilian popula-
tion a state of extreme fear” (Galić, IT-98-29-T, Trial Chamber
Judgment, 5 December 2003, para. 593).

These findings were not overruled by the judgment of the Appeals
Chamber of 30 November 2006 (Galić, IT-98-29-A, Judgment : see e.g.,
paras. 107-109, 335 and 386-390). The Special Rapporteur of the United
Nations Commission on Human Rights was of the view that “[t]he siege,
including the shelling of population centres and the cutting off of supplies
of food and other essential goods, is another tactic used to force Muslims
and ethnic Croatians to flee” (Report of 28 August 1992, para. 17). The
Court thus finds that it has not been conclusively established that the acts
were committed with the specific intent (dolus specialis) to destroy the
protected group in whole or in part.
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Deportation and expulsion

329. The Applicant claims that deportations and expulsions occurred
systematically all over Bosnia and Herzegovina. With regard to Banja
Luka, the Special Rapporteur noted that since late November 1993, there
had been a “sharp rise in repossessions of apartments, whereby Muslim
and Croat tenants [were] summarily evicted” and that “a form of housing
agency ha[d] been established . . . which chooses accommodation for
incoming Serb displaced persons, evicts Muslim or Croat residents and
reputedly receives payment for its services in the form of possessions left
behind by those who have been evicted” (Report of 21 February 1994,
para. 8). In a report dated 21 April 1995 dedicated to the situation in
Banja Luka, the Special Rapporteur observed that since the beginning of
the war, there had been a 90 per cent reduction in the local Muslim popu-
lation (Report of 21 April 1995, para. 4). He noted that a forced labour
obligation imposed by the de facto authorities in Banja Luka, as well as
“the virulence of the ongoing campaign of violence” had resulted in
“practically all non-Serbs fervently wishing to leave the Banja Luka
area” (Report of 21 April 1995, para. 24). Those leaving Banja Luka
were required to pay fees and to relinquish in writing their claim to their
homes, without reimbursement (Report of 21 April 1995, para. 26). The
displacements were “often very well organized, involving the bussing of
people to the Croatian border, and involve[d] large numbers of people”
(Report of 4 November 1994, para. 23). According to the Special Rap-
porteur, “[o]n one day alone in mid-June 1994, some 460 Muslims and
Croats were displaced” (ibid.).

330. As regards Bijeljina, the Special Rapporteur observed that,
between mid-June and 17 September 1994, some 4,700 non-Serbs were
displaced from the Bijeljina and Janja regions. He noted that many of the
displaced, “whether forced or choosing to depart, were subject to harass-
ment and theft by the Bosnian Serb forces orchestrating the displace-
ment” (Report of 4 November 1994, para. 21). These reports were con-
firmed by those of non-governmental organizations based on witness
statements taken on the ground (Amnesty International, “Bosnia and
Herzegovina: Living for the Day — Forced expulsions from Bijeljina and
Janja”, December 1994, p. 2).

331. As for Zvornik, the Commission of Experts, relying on a study
carried out by the Ludwig Boltzmann Institute of Human Rights based
on an evaluation of 500 interviews of individuals who had fled the area,
found that a systematic campaign of forced deportation had occurred
(Report of the Commission of Experts, Vol. I, Ann. IV, pp. 55 et seq).
The study observed that Bosnian Muslims obtained an official stamp on
their identity card indicating a change of domicile in exchange for trans-
ferring their property to an “agency for the exchange of houses” which
was subsequently a prerequisite for being able to leave the town (Lud-
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wig Boltzmann Institute of Human Rights, “‘Ethnic Cleansing Opera-
tions’ in the northeast Bosnian city of Zvornik from April through
June 1992”, pp. 28-29). According to the study, forced deportations of
Bosnian Muslims began in May/June 1992 by bus to Mali Zvornik and
from there to the Bosnian town of Tuzla or to Subotica on the Serbian-
Hungarian border (ibid., pp. 28 and 35-36). The Special Rapporteur’s
report of 10 February 1993 supports this account, stating that deportees
from Zvornik had been “ordered, some at gunpoint, to board buses and
trucks and later trains”, provided with Yugoslav passports and subse-
quently taken to the Hungarian border to be admitted as refugees (Report
of 10 February 1993, para. 99).

332. According to the Trial Chamber of the ICTY in its review of the
indictment in the cases against Karadžić and Mladić, “[t]housands of
civilians were unlawfully expelled or deported to other places inside and
outside the Republic of Bosnia and Herzegovina” and “[t]he result of
these expulsions was the partial or total elimination of Muslims and Bos-
nian Croats in some of [the] Bosnian Serb-held regions of Bosnia and
Herzegovina”. The Chamber further stated that “[i]n the municipalities of
Prijedor, Foča, Vlasenica, Brčko and Bosanski Šamac, to name but a few,
the once non-Serbian majority was systematically exterminated or
expelled by force or intimidation” (Karadžić and Mladić, IT-95-5-R61
and IT-95-18-R61, Review of the Indictment pursuant to Rule 61 of the
Rules of Procedure and Evidence, 11 July 1996, para. 16).

333. The Respondent argues that displacements of populations may
be necessary according to the obligations set down in Articles 17 and 49,
paragraph 2, of the Geneva Convention relative to the Protection of
Civilian Persons in Time of War, for instance if the security of the popu-
lation or imperative military reasons so demand. It adds that the dis-
placement of populations has always been a way of settling certain con-
flicts between opposing parties and points to a number of examples of
forced population displacements in history following an armed conflict.
The Respondent also argues that the mere expulsion of a group cannot
be characterized as genocide, but that, according to the ICTY Judgment
in the Stakić case, “[a] clear distinction must be drawn between physical
destruction and mere dissolution of a group” and “[t]he expulsion of a
group or part of a group does not in itself suffice for genocide” (Stakić,
IT-97-24-T, Trial Chamber Judgment, 31 July 2003, para. 519).

334. The Court considers that there is persuasive and conclusive evi-
dence that deportations and expulsions of members of the protected
group occurred in Bosnia and Herzegovina. With regard to the Respond-
ent’s argument that in time of war such deportations or expulsions may
be justified under the Geneva Convention, or may be a normal way of
settling a conflict, the Court would observe that no such justification
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could be accepted in the face of proof of specific intent (dolus specialis).
However, even assuming that deportations and expulsions may be
categorized as falling within Article II, paragraph (c), of the Geno-
cide Convention, the Court cannot find, on the basis of the evidence
presented to it, that it is conclusively established that such deporta-
tions and expulsions were accompanied by the intent to destroy the
protected group in whole or in part (see paragraph 190 above).

Destruction of historical, religious and cultural property

335. The Applicant claims that throughout the conflict in Bosnia and
Herzegovina, Serb forces engaged in the deliberate destruction of histori-
cal, religious and cultural property of the protected group in “an attempt
to wipe out the traces of their very existence”.

336. In the Tadić case, the ICTY found that “[n]on-Serb cultural and
religious symbols throughout the region were targeted for destruction” in
the Banja Luka area (Tadić, IT-94-1-T, Trial Chamber Judgment,
7 May 1997, para. 149). Further, in reviewing the indictments of Karad-
žić and Mladić, the Trial Chamber stated that :

“Throughout the territory of Bosnia and Herzegovina under their
control, Bosnian Serb forces . . . destroyed, quasi-systematically, the
Muslim and Catholic cultural heritage, in particular, sacred sites.
According to estimates provided at the hearing by an expert witness,
Dr. Kaiser, a total of 1.123 mosques, 504 Catholic churches and five
synagogues were destroyed or damaged, for the most part, in the
absence of military activity or after the cessation thereof.

This was the case in the destruction of the entire Islamic and
Catholic heritage in the Banja Luka area, which had a Serbian
majority and the nearest area of combat to which was several dozen
kilometres away. All of the mosques and Catholic churches were
destroyed. Some mosques were destroyed with explosives and the
ruins were then levelled and the rubble thrown in the public dumps
in order to eliminate any vestige of Muslim presence.

Aside from churches and mosques, other religious and cultural
symbols like cemeteries and monasteries were targets of the attacks.”
(Karadžić and Mladić, Review of the Indictment Pursuant to
Rule 61 of the Rules of Procedure and Evidence, 11 July 1996, para. 15.)

In the Brdanin case, the Trial Chamber was “satisfied beyond reasonable
doubt that there was wilful damage done to both Muslim and Roman
Catholic religious buildings and institutions in the relevant municipalities
by Bosnian Serb forces” (Brdanin, IT-99-36-T, Judgment, 1 Septem-
ber 2004, paras. 640 and 658). On the basis of the findings regarding a
number of incidents in various regions of Bosnia and Herzegovina, the
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Trial Chamber concluded that a “campaign of devastation of institutions
dedicated to religion took place throughout the conflict” but “intensified
in the summer of 1992” and that this concentrated period of significant
damage was “indicative that the devastation was targeted, controlled and
deliberate” (Brdanin, IT-99-36-T, paras. 642-657). For instance, the Trial
Chamber found that the Bosanska Krupa town mosque was mined by
Bosnian Serb forces in April 1992, that two mosques in Bosanski Petro-
vac were destroyed by Bosnian Serb forces in July 1992 and that the
mosques in Staro Šipovo, Bešnjevo and Pljeva were destroyed on
7 August 1992 (ibid., paras. 644, 647 and 656).

337. The Commission of Experts also found that religious monuments
especially mosques and churches had been destroyed by Bosnian Serb
forces (Report of the Commission of Experts, Vol. I, Ann. IV, pp. 5, 9,
21 ff.). In its report on the Prijedor region, the Commission found that at
least five mosques and associated buildings in Prijedor town had been
destroyed and noted that it was claimed that all 16 mosques in the
Kozarac area had been destroyed and that not a single mosque, or other
Muslim religious building, remained intact in the Prijedor region (Report
of the Commission of Experts, Vol. I, Ann. V, p. 106). The report noted
that those buildings were “allegedly not desecrated, damaged and
destroyed for any military purpose nor as a side-effect of the military
operations as such” but rather that the destruction “was due to later
separate operations of dynamiting” (ibid.).

338. The Special Rapporteur found that, during the conflict, “many
mosques, churches and other religious sites, including cemeteries and
monasteries, have been destroyed or profaned” (Report of 17 Novem-
ber 1992, para. 26). He singled out the “systematic destruction and profa-
nation of mosques and Catholic churches in areas currently or previously
under [Bosnian Serb] control” (Report of 17 November 1992, para. 26).

339. Bosnia and Herzegovina called as an expert Mr. András Riedl-
mayer, who had carried out a field survey on the destruction of cultural
heritage in 19 municipalities in Bosnia and Herzegovina for the Prosecu-
tor of the ICTY in the Milošević case and had subsequently studied seven
further municipalities in two other cases before the ICTY (“Destruction
of Cultural Heritage in Bosnia and Herzegovina, 1992-1996: A Post-war
Survey of Selected Municipalities”, Milošević, IT-02-54-T, Exhibit
Number P486). In his report prepared for the Milošević case, Mr. Riedl-
mayer documented 392 sites, 60 per cent of which were inspected first
hand while for the other 40 per cent his assessment was based on
photographs and information obtained from other sources judged to be
reliable and where there was corroborating documentation (Riedl-
mayer Report, p. 5).
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340. The report compiled by Mr. Riedlmayer found that of the
277 mosques surveyed, none were undamaged and 136 were almost or
entirely destroyed (Riedlmayer Report, pp. 9-10). The report found that :

“The damage to these monuments was clearly the result of attacks
directed against them, rather than incidental to the fighting. Evi-
dence of this includes signs of blast damage indicating explosives
placed inside the mosques or inside the stairwells of minarets ; many
mosques [were] burnt out. In a number of towns, including Bijeljina,
Janja (Bijeljina municipality), Foča, Banja Luka, Sanski Most,
Zvornik and others, the destruction of mosques took place while the
area was under the control of Serb forces, at times when there was
no military action in the immediate vicinity.” (Ibid., p. 11.)

The report also found that, following the destruction of mosques :

“the ruins [of the mosques] were razed and the sites levelled with
heavy equipment, and all building materials were removed from the
site . . . Particularly well-documented instances of this practice
include the destruction and razing of 5 mosques in the town of
Bijeljina; of 2 mosques in the town of Janja (in Bijeljina municipal-
ity) ; of 12 mosques and 4 turbes in Banja Luka; and of 3 mosques in
the city of Brčko.” (Ibid., p. 12.)

Finally, the Report noted that the sites of razed mosques had been
“turned into rubbish tips, bus stations, parking lots, automobile repair
shops, or flea markets” (ibid., p. 14), for example, a block of flats and
shops had been erected on the site of the Zamlaz Mosque in Zvornik and
a new Serbian Orthodox church was built on the site of the destroyed
Divic Mosque (ibid., p. 14).

341. Mr. Riedlmayer’s report together with his testimony before the
Court and other corroborative sources detail the destruction of the cul-
tural and religious heritage of the protected group in numerous locations
in Bosnia and Herzegovina. For instance, according to the evidence
before the Court, 12 of the 14 mosques in Mostar were destroyed or dam-
aged and there are indications from the targeting of the minaret that the
destruction or damage was deliberate (Council of Europe, Information
Report : The Destruction by War of the Cultural Heritage in Croatia and
Bosnia-Herzegovina, Parliamentary Assembly doc. 6756, 2 February 1993,
paras. 129 and 155). In Foča, the town’s 14 historic mosques were alleg-
edly destroyed by Serb forces. In Banja Luka, all 16 mosques were
destroyed by Serb forces including the city’s two largest mosques,
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the Ferhadija Mosque (built in 1578) and the Arnaudija Mosque (built in
1587) (United States Department of State, Bureau of Public Affairs, Dis-
patch, 26 July 1993, Vol. 4, No. 30, pp. 547-548; “War Crimes in Bosnia-
Herzegovina: UN Cease-Fire Won’t Help Banja Luka”, Human Rights
Watch/Helsinki Watch, June 1994, Vol. 6, No. 8, pp. 15-16; The Humani-
tarian Law Centre, Spotlight Report, No. 14, August 1994, pp. 143-144).

342. The Court notes that archives and libraries were also subjected to
attacks during the war in Bosnia and Herzegovina. On 17 May 1992, the
Institute for Oriental Studies in Sarajevo was bombarded with incendiary
munitions and burnt, resulting in the loss of 200,000 documents including
a collection of over 5,000 Islamic manuscripts (Riedlmayer Report, p. 18;
Council of Europe, Parliamentary Assembly; Second Information Report
on War Damage to the Cultural Heritage in Croatia and Bosnia-Herze-
govina, doc. 6869, 17 June 1993, p. 11, Ann. 38). On 25 August 1992,
Bosnia’s National Library was bombarded and an estimated 1.5 million
volumes were destroyed (Riedlmayer Report, p. 19). The Court observes
that, although the Respondent considers that there is no certainty as to
who shelled these institutions, there is evidence that both the Institute for
Oriental Studies in Sarajevo and the National Library were bombarded
from Serb positions.

343. The Court notes that, in cross-examination of Mr. Riedlmayer,
counsel for the Respondent pointed out that the municipalities included
in Mr. Riedlmayer’s report only amounted to 25 per cent of the territory
of Bosnia and Herzegovina. Counsel for the Respondent also called into
question the methodology used by Mr. Riedlmayer in compiling his
report. However, having closely examined Mr. Riedlmayer’s report and
having listened to his testimony, the Court considers that Mr. Riedl-
mayer’s findings do constitute persuasive evidence as to the destruction
of historical, cultural and religious heritage in Bosnia and Herzegovina
albeit in a limited geographical area.

344. In light of the foregoing, the Court considers that there is conclu-
sive evidence of the deliberate destruction of the historical, cultural and
religious heritage of the protected group during the period in question.
The Court takes note of the submission of the Applicant that the destruc-
tion of such heritage was “an essential part of the policy of ethnic puri-
fication” and was “an attempt to wipe out the traces of [the] very exist-
ence” of the Bosnian Muslims. However, in the Court’s view, the
destruction of historical, cultural and religious heritage cannot be con-
sidered to constitute the deliberate infliction of conditions of life calcu-
lated to bring about the physical destruction of the group. Although such
destruction may be highly significant inasmuch as it is directed to the
elimination of all traces of the cultural or religious presence of a group,
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and contrary to other legal norms, it does not fall within the categories of
acts of genocide set out in Article II of the Convention. In this regard, the
Court observes that, during its consideration of the draft text of the Con-
vention, the Sixth Committee of the General Assembly decided not to
include cultural genocide in the list of punishable acts. Moreover, the
ILC subsequently confirmed this approach, stating that :

“As clearly shown by the preparatory work for the Convention . . .,
the destruction in question is the material destruction of a group
either by physical or by biological means, not the destruction of the
national, linguistic, religious, cultural or other identity of a particu-
lar group.” (Report of the International Law Commission on the
work of its Forty-eighth Session, Yearbook of the International Law
Commission 1996, Vol. II, Part Two, pp. 45-46, para. 12.)

Furthermore, the ICTY took a similar view in the Krstić case, finding
that even in customary law, “despite recent developments”, the definition
of acts of genocide is limited to those seeking the physical or biological
destruction of a group (Krstić, IT-98-33-T, Trial Chamber Judgment,
2 August 2001, para. 580). The Court concludes that the destruction of
historical, religious and cultural heritage cannot be considered to be a
genocidal act within the meaning of Article II of the Genocide Conven-
tion. At the same time, it also endorses the observation made in the
Krstić case that “where there is physical or biological destruction there
are often simultaneous attacks on the cultural and religious property and
symbols of the targeted group as well, attacks which may legitimately be
considered as evidence of an intent to physically destroy the group”
(ibid.).

Camps

345. The Court notes that the Applicant has presented substantial
evidence as to the conditions of life in the detention camps and much
of this evidence has already been discussed in the sections regarding
Articles II (a) and (b). The Court will briefly examine the evidence
presented by the Applicant which relates specifically to the conditions
of life in the principal camps.

(a) Drina River Valley

(i) Sušica camp

346. In the Sentencing Judgment in the case of Dragan Nikolić, the
Commander of Sušica camp, the ICTY found that he subjected detainees
to inhumane living conditions by depriving them of adequate food,
water, medical care, sleeping and toilet facilities (Nikolić, IT-94-2-S, Sen-
tencing Judgment, 18 December 2003, para. 69).
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(ii) Foča Kazneno-Popravní Dom camp

347. In the Krnojelac case, the ICTY Trial Chamber made the follow-
ing findings regarding the conditions at the camp:

“the non-Serb detainees were forced to endure brutal and inade-
quate living conditions while being detained at the KP Dom, as a
result of which numerous individuals have suffered lasting physical
and psychological problems. Non-Serbs were locked in their rooms
or in solitary confinement at all times except for meals and work
duty, and kept in overcrowded rooms even though the prison had
not reached its capacity. Because of the overcrowding, not everyone
had a bed or even a mattress, and there were insufficient blankets.
Hygienic conditions were poor. Access to baths or showers, with no
hot water, was irregular at best. There were insufficient hygienic
products and toiletries. The rooms in which the non-Serbs were held
did not have sufficient heating during the harsh winter of 1992.
Heaters were deliberately not placed in the rooms, windowpanes
were left broken and clothes made from blankets to combat the cold
were confiscated. Non-Serb detainees were fed starvation rations
leading to severe weight loss and other health problems. They were
not allowed to receive visits after April 1992 and therefore could not
supplement their meagre food rations and hygienic supplies”. (Krno-
jelac, IT-97-25-T, Judgment, 15 March 2002, para. 440.)

(b) Prijedor

(i) Omarska camp

348. In the Trial Judgment in the Kvočka et al. case, the ICTY Trial
Chamber provided the following description of the poor conditions in the
Omarska camp based on the accounts of detainees :

“Detainees were kept in inhuman conditions and an atmosphere
of extreme mental and physical violence pervaded the camp. Intimi-
dation, extortion, beatings, and torture were customary practices.
The arrival of new detainees, interrogations, mealtimes, and use of
the toilet facilities provided recurrent opportunities for abuse. Out-
siders entered the camp and were permitted to attack the detainees
at random and at will . . .

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
The Trial Chamber finds that the detainees received poor quality

food that was often rotten or inedible, caused by the high tempera-
tures and sporadic electricity during the summer of 1992. The food

187 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

148

HP EXHIBIT 348

3240



was sorely inadequate in quantity. Former detainees testified of the
acute hunger they suffered in the camp: most lost 25 to 35 kilograms
in body weight during their time at Omarska; some lost considerably
more.” (Kvočka et al., IT-98-30/1-T, Trial Chamber Judgment,
2 November 2001, paras. 45 and 55.)

(ii) Keraterm camp

349. The Stakić Trial Judgment contained the following description of
conditions in the Keraterm camp based on multiple witness accounts :

“The detainees slept on wooden pallets used for the transport of
goods or on bare concrete in a big storage room. The conditions
were cramped and people often had to sleep on top of each other.
In June 1992, Room 1, which according to witness statements was
slightly larger than Courtroom 2 of this Tribunal (98.6 m2), held
320 people and the number continued to grow. The detainees were
given one meal a day, made up of two small slices of bread and some
sort of stew. The rations were insufficient for the detainees. Although
families tried to deliver food and clothing every day they rarely suc-
ceeded. The detainees could see their families walking to the camp
and leaving empty-handed, so in all likelihood someone at the gates
of the camp took the food and prevented it from being distributed to
the detainees.” (Stakić, IT-97-24-T, Trial Chamber Judgment, 31 July
2003, para. 163.)

(iii) Trnopolje camp

350. With respect to the Trnopolje camp, the Stakić Trial Judgment
described the conditions as follows, noting that they were slightly better
than at Omarska and Keraterm:

“The detainees were provided with food at least once a day and,
for some time, the families of detainees were allowed to bring food.
However the quantity of food available was insufficient and people
often went hungry. Moreover, the water supply was insufficient and
the toilet facilities inadequate. The majority of the detainees slept in
the open air. Some devised makeshift . . . shelters of blankets and
plastic bags. While clearly inadequate, the conditions in the Trnopo-
lje camp were not as appalling as those that prevailed in Omarska
and Keraterm.” (Ibid., para. 190.)
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(c) Banja Luka

Manjača camp

351. According to ICTY Trial Chamber in the Plavšić Sentencing
Judgment :

“the sanitary conditions in Manjača were ‘disastrous . . . inhuman
and really brutal’ : the concept of sanitation did not exist. The tem-
perature inside was low, the inmates slept on the concrete floor and
they relieved themselves in the compound or in a bucket placed by
the door at night. There was not enough water, and any water that
became available was contaminated. In the first three months of
Adil Draganović’s detention, Manjača was a ‘camp of hunger’ and
when there was food available, it was of a very poor quality. The
inmates were given two small meals per day, which usually consisted
of half a cup of warm tea, which was more like warm water, and a
small piece of thin, ‘transparent’ bread. Between two and a half
thousand men there were only 90 loaves of bread, with each loaf
divided into 20 or 40 pieces. Most inmates lost between 20 and 30
kilograms of body weight while they were detained at Manjača. The
witness believes that had the ICRC and UNHCR not arrived, the
inmates would have died of starvation.” (Plavšić, IT-00-39-S and
40/1-S, Sentencing Judgment, 27 February 2003, para. 48.)

(d) Bosanski Šamac

352. In its Judgment in the Simić case, the Trial Chamber made the
following findings :

“the detainees who were imprisoned in the detention centres in
Bosanski Šamac were confined under inhumane conditions. The
prisoners were subjected to humiliation and degradation. The forced
singing of ‘Chetnik’ songs and the verbal abuse of being called
‘ustasha’ or ‘balija’ were forms of such abuse and humiliation of
the detainees. They did not have sufficient space, food or water. They
suffered from unhygienic conditions, and they did not have appro-
priate access to medical care. These appalling detention conditions,
the cruel and inhumane treatment through beatings and the acts of
torture caused severe physical suffering, thus attacking the very
fundamentals of human dignity . . . This was done because of the
non-Serb ethnicity of the detainees.” (Simić, IT-95-9-T, Judgment,
17 October 2003, para. 773.)

353. The Respondent does not deny that the camps in Bosnia and
Herzegovina were in breach of humanitarian law and, in most cases, in
breach of the law of war. However, it notes that, although a number of
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detention camps run by the Serbs in Bosnia and Herzegovina were the
subject of investigation and trials at the ICTY, no conviction for geno-
cide was handed down on account of any criminal acts committed in
those camps. With specific reference to the Manjača camp, the Respon-
dent points out that the Special Envoy of the United Nations Secretary-
General visited the camp in 1992 and found that it was being run
correctly and that a Muslim humanitarian organization also visited
the camp and found that “material conditions were poor, especially con-
cerning hygiene [b]ut there were no signs of maltreatment or execution
of prisoners”.

354. On the basis of the elements presented to it, the Court considers
that there is convincing and persuasive evidence that terrible conditions
were inflicted upon detainees of the camps. However, the evidence
presented has not enabled the Court to find that those acts were accom-
panied by specific intent (dolus specialis) to destroy the protected group,
in whole or in part. In this regard, the Court observes that, in none of
the ICTY cases concerning camps cited above, has the Tribunal found
that the accused acted with such specific intent (dolus specialis).

* *

(8) Article II (d) : Imposing Measures to Prevent Births within
the Protected Group

355. The Applicant invoked several arguments to show that measures
were imposed to prevent births, contrary to the provision of Article II,
paragraph (d), of the Genocide Convention. First, the Applicant claimed
that the

“forced separation of male and female Muslims in Bosnia and
Herzegovina, as systematically practised when various municipalities
were occupied by the Serb forces . . . in all probability entailed a
decline in the birth rate of the group, given the lack of physical con-
tact over many months”.

The Court notes that no evidence was provided in support of this state-
ment.

356. Secondly, the Applicant submitted that rape and sexual violence
against women led to physical trauma which interfered with victims’
reproductive functions and in some cases resulted in infertility. However,
the only evidence adduced by the Applicant was the indictment in the
Gagović case before the ICTY in which the Prosecutor stated that one
witness could no longer give birth to children as a result of the sexual
abuse she suffered (Gagović et al., IT-96-23-I, Initial Indictment, 26 June
1996, para. 7.10). In the Court’s view, an indictment by the Prosecutor
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does not constitute persuasive evidence (see paragraph 217 above). More-
over, it notes that the Gagović case did not proceed to trial due to the
death of the accused.

357. Thirdly, the Applicant referred to sexual violence against men
which prevented them from procreating subsequently. In support of this
assertion, the Applicant noted that, in the Tadić case, the Trial Chamber
found that, in Omarska camp, the prison guards forced one Bosnian
Muslim man to bite off the testicles of another Bosnian Muslim man
(Tadić, IT-94-1-T, Judgment, 7 May 1997, para. 198). The Applicant also
cited a report in the newspaper, Le Monde, on a study by the World
Health Organization and the European Union on sexual assaults on men
during the conflict in Bosnia and Herzegovina, which alleged that sexual
violence against men was practically always accompanied by threats to
the effect that the victim would no longer produce Muslim children. The
article in Le Monde also referred to a statement by the President of a
non-governmental organization called the Medical Centre for Human
Rights to the effect that approximately 5,000 non-Serb men were the vic-
tims of sexual violence. However, the Court notes that the article in Le
Monde is only a secondary source. Moreover, the results of the World
Health Organization and European Union study were only preliminary,
and there is no indication as to how the Medical Centre for Human
Rights arrived at the figure of 5,000 male victims of sexual violence.

358. Fourthly, the Applicant argued that rape and sexual violence
against men and women led to psychological trauma which prevented
victims from forming relationships and founding a family. In this regard,
the Applicant noted that in the Akayesu case, the ICTR considered that
“rape can be a measure intended to prevent births when the person raped
refuses subsequently to procreate” (Akayesu, ICTR-96-4-T, Trial Cham-
ber Judgment, 2 September 1998, para. 508). However, the Court notes
that the Applicant presented no evidence that this was the case for
women in Bosnia and Herzegovina.

359. Fifthly, the Applicant considered that Bosnian Muslim women
who suffered sexual violence might be rejected by their husbands or not
be able to find a husband. Again, the Court notes that no evidence was
presented in support of this statement.

360. The Respondent considers that the Applicant “alleges no fact,
puts forward no serious argument, and submits no evidence” for its alle-
gations that rapes were committed in order to prevent births within a
group and notes that the Applicant’s contention that there was a decline
in births within the protected group is not supported by any evidence
concerning the birth rate in Bosnia and Herzegovina either before or
after the war.
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361. Having carefully examined the arguments of the Parties, the
Court finds that the evidence placed before it by the Applicant does not
enable it to conclude that Bosnian Serb forces committed acts which
could be qualified as imposing measures to prevent births in the protected
group within the meaning of Article II (d) of the Convention.

* *

(9) Article II (e) : Forcibly Transferring Children of the Protected Group
to Another Group

362. The Applicant claims that rape was used “as a way of affecting
the demographic balance by impregnating Muslim women with the sperm
of Serb males” or, in other words, as “procreative rape”. The Applicant
argues that children born as a result of these “forced pregnancies” would
not be considered to be part of the protected group and considers that
the intent of the perpetrators was to transfer the unborn children to the
group of Bosnian Serbs.

363. As evidence for this claim, the Applicant referred to a number of
sources including the following. In the indictment in the Gagović et al.
case, the Prosecutor alleged that one of the witnesses was raped by two
Bosnian Serb soldiers and that “[b]oth perpetrators told her that she
would now give birth to Serb babies” (Gagović et al., IT-96-23-I, Initial
Indictment, 26 June 1996, para. 9.3). However, as in paragraph 356
above, the Court notes that an indictment cannot constitute persuasive
evidence for the purposes of the case now before it and that the Gagović
case did not proceed to trial. The Applicant further referred to the
Report of the Commission of Experts which stated that one woman had
been detained and raped daily by three or four soldiers and that “[s]he
was told that she would give birth to a chetnik boy” (Report of the Com-
mission of Experts, Vol. I, p. 59, para. 248).

364. The Applicant also cited the Review of the Indictment in the
Karadžić and Mladić cases in which the Trial Chamber stated that
“[s]ome camps were specially devoted to rape, with the aim of forcing the
birth of Serbian offspring, the women often being interned until it was
too late to undergo an abortion” and that “[i]t would seem that the aim
of many rapes was enforced impregnation” (Karadžić and Mladić, IT-95-
5-R61 and IT-95-18-R61, Review of the Indictment pursuant to Rule 61
of the Rules of Procedure and Evidence, 11 July 1996, para. 64). How-
ever, the Court notes that this finding of the Trial Chamber was based
only on the testimony of one amicus curiae and on the above-mentioned
incident reported by the Commission of Experts (ibid., para. 64,
footnote 154).
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365. Finally, the Applicant noted that in the Kunarac case, the ICTY
Trial Chamber found that, after raping one of the witnesses, the accused
had told her that “she would now carry a Serb baby and would not know
who the father would be” (Kunarac et al. cases, Nos. IT-96-23-T and
IT-96-23/1-T, Judgment, 22 February 2001, para. 583).

366. The Respondent points out that Muslim women who had been
raped gave birth to their babies in Muslim territory and consequently the
babies would have been brought up not by Serbs but, on the contrary, by
Muslims. Therefore, in its view, it cannot be claimed that the children
were transferred from one group to the other.

367. The Court, on the basis of the foregoing elements, finds that the
evidence placed before it by the Applicant does not establish that there
was any form of policy of forced pregnancy, nor that there was any aim
to transfer children of the protected group to another group within the
meaning of Article II (e) of the Convention.

* *

(10) Alleged Genocide outside Bosnia and Herzegovina

368. In the submissions in its Reply, the Applicant has claimed that
the Respondent has violated its obligations under the Genocide Conven-
tion “by destroying in part, and attempting to destroy in whole, national,
ethnical or religious groups within the, but not limited to the, territory
of Bosnia and Herzegovina, including in particular the Muslim
population . . .” (emphasis added). The Applicant devoted a section in its
Reply to the contention that acts of genocide, for which the Respondent
was allegedly responsible, also took place on the territory of the FRY;
these acts were similar to those perpetrated on Bosnian territory, and the
constituent elements of “ethnic cleansing as a policy” were also found in
the territory of the FRY. This question of genocide committed within the
FRY was not actively pursued by the Applicant in the course of the oral
argument before the Court ; however, the submission quoted above was
maintained in the final submissions presented at the hearings, and the
Court must therefore address it. It was claimed by the Applicant that the
genocidal policy was aimed not only at citizens of Bosnia and Herze-
govina, but also at Albanians, Sandžak Muslims, Croats, Hungarians
and other minorities ; however, the Applicant has not established to the
satisfaction of the Court any facts in support of that allegation. The
Court has already found (paragraph 196 above) that, for purposes of
establishing genocide, the targeted group must be defined positively, and
not as a “non-Serb” group.

369. The Applicant has not in its arguments dealt separately with the
question of the nature of the specific intent (dolus specialis) alleged to
accompany the acts in the FRY complained of. It does not appear to be
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contending that actions attributable to the Respondent, and committed
on the territory of the FRY, were accompanied by a specific intent (dolus
specialis), peculiar to or limited to that territory, in the sense that the
objective was to eliminate the presence of non-Serbs in the FRY itself.
The Court finds in any event that the evidence offered does not in any
way support such a contention. What the Applicant has sought to do is
to convince the Court of a pattern of acts said to evidence specific intent
(dolus specialis) inspiring the actions of Serb forces in Bosnia and Herze-
govina, involving the destruction of the Bosnian Muslims in that terri-
tory; and that same pattern lay, it is contended, behind the treatment of
Bosnian Muslims in the camps established in the FRY, so that that treat-
ment supports the pattern thesis. The Applicant has emphasized that the
same treatment was meted out to those Bosnian Muslims as was inflicted
on their compatriots in Bosnia and Herzegovina. The Court will thus
now turn to the question whether the specific intent (dolus specialis) can
be deduced, as contended by the Applicant, from the pattern of actions
against the Bosnian Muslims taken as a whole.

* *

(11) The Question of Pattern of Acts Said to Evidence an Intent to
Commit Genocide

370. In the light of its review of the factual evidence before it of the
atrocities committed in Bosnia and Herzegovina in 1991-1995, the Court
has concluded that, save for the events of July 1995 at Srebrenica, the
necessary intent required to constitute genocide has not been conclusively
shown in relation to each specific incident. The Applicant however relies
on the alleged existence of an overall plan to commit genocide, indicated
by the pattern of genocidal or potentially acts of genocide committed
throughout the territory, against persons identified everywhere and in
each case on the basis of their belonging to a specified group. In the case,
for example, of the conduct of Serbs in the various camps (described in
paragraphs 252-256, 262-273, 307-310 and 312-318 above), it suggests
that “[t]he genocidal intent of the Serbs becomes particularly clear in the
description of camp practices, due to their striking similarity all over the
territory of Bosnia and Herzegovina”. Drawing attention to the similari-
ties between actions attributed to the Serbs in Croatia, and the later
events at, for example, Kosovo, the Applicant observed that

“it is not surprising that the picture of the takeovers and the follow-
ing human and cultural destruction looks indeed similar from 1991
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through 1999. These acts were perpetrated as the expression of one
single project, which basically and effectively included the destruc-
tion in whole or in part of the non-Serb group, wherever this ethni-
cally and religiously defined group could be conceived as obstructing
the all-Serbs-in-one-State group concept.”

371. The Court notes that this argument of the Applicant moves from
the intent of the individual perpetrators of the alleged acts of genocide
complained of to the intent of higher authority, whether within the
VRS or the Republika Srpska, or at the level of the Government of the
Respondent itself. In the absence of an official statement of aims reflect-
ing such an intent, the Applicant contends that the specific intent (dolus
specialis) of those directing the course of events is clear from the consist-
ency of practices, particularly in the camps, showing that the pattern was
of acts committed “within an organized institutional framework”. How-
ever, something approaching an official statement of an overall plan is,
the Applicant contends, to be found in the Decision on Strategic Goals
issued on 12 May 1992 by Momčilo Krajišnik as the President of the
National Assembly of Republika Srpska, published in the Official Gazette
of the Republika Srpska, and the Court will first consider what signifi-
cance that Decision may have in this context. The English translation of
the Strategic Goals presented by the Parties during the hearings, taken
from the Report of Expert Witness Donia in the Milošević case before
the ICTY, Exhibit No. 537, reads as follows:

“DECISION ON THE STRATEGIC GOALS OF THE SERBIAN PEOPLE

IN BOSNIA AND HERZEGOVINA

The Strategic Goals, i.e., the priorities, of the Serbian people in
Bosnia and Herzegovina are :
1. Separation as a state from the other two ethnic communities.

2. A corridor between Semberija and Krajina.
3. The establishment of a corridor in the Drina River valley, i.e., the

elimination of the border between Serbian states.

4. The establishment of a border on the Una and Neretva rivers.
5. The division of the city of Sarajevo into a Serbian part and a

Muslim part, and the establishment of effective state authorities
within each part.

6. An outlet to the sea for the Republika Srpska.”

While the Court notes that this document did not emanate from the
Government of the Respondent, evidence before the Court of intercepted
exchanges between President Milošević of Serbia and President Karadžić
of the Republika Srpska is sufficient to show that the objectives defined
represented their joint view.
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372. The Parties have drawn the Court’s attention to statements in the
Assembly by President Karadžić which appear to give conflicting inter-
pretations of the first and major goal of these objectives, the first on the
day they were adopted, the second two years later. On that first occasion,
the Applicant contended, he said: “It would be much better to solve this
situation by political means. It would be best if a truce could be estab-
lished right away and the borders set up, even if we lose something.” Two
years later he said (according to the translation of his speech supplied by
the Applicant) :

“We certainly know that we must give up something — that is
beyond doubt in so far as we want to achieve our first strategic goal :
to drive our enemies by the force of war from their homes, that is the
Croats and Muslims, so that we will no longer be together [with
them] in a State.”

The Respondent disputes the accuracy of the translation, claiming that
the stated goal was not “to drive our enemies by the force of war from
their homes” but “to free the homes from the enemy”. The 1992 objec-
tives do not include the elimination of the Bosnian Muslim population.
The 1994 statement even on the basis of the Applicant’s translation, how-
ever shocking a statement, does not necessarily involve the intent to
destroy in whole or in part the Muslim population in the enclaves. The
Applicant’s argument does not come to terms with the fact that an essen-
tial motive of much of the Bosnian Serb leadership — to create a larger
Serb State, by a war of conquest if necessary — did not necessarily
require the destruction of the Bosnian Muslims and other communities,
but their expulsion. The 1992 objectives, particularly the first one, were
capable of being achieved by the displacement of the population and by
territory being acquired, actions which the Respondent accepted (in the
latter case at least) as being unlawful since they would be at variance with
the inviolability of borders and the territorial integrity of a State which
had just been recognized internationally. It is significant that in cases in
which the Prosecutor has put the Strategic Goals in issue, the ICTY has
not characterized them as genocidal (see Brdanin, IT-99-36-T, Trial
Chamber Judgment, 1 September 2004, para. 303, and Stakić, IT-97-24-T,
Trial Chamber Judgment, 31 July 2003, paras. 546-561 (in particu-
lar para. 548)). The Court does not see the 1992 Strategic Goals as
establishing the specific intent.

373. Turning now to the Applicant’s contention that the very pattern
of the atrocities committed over many communities, over a lengthy
period, focused on Bosnian Muslims and also Croats, demonstrates the
necessary intent, the Court cannot agree with such a broad proposition.
The dolus specialis, the specific intent to destroy the group in whole or in
part, has to be convincingly shown by reference to particular circum-
stances, unless a general plan to that end can be convincingly demon-
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strated to exist ; and for a pattern of conduct to be accepted as evidence
of its existence, it would have to be such that it could only point to the
existence of such intent.

374. Furthermore, and again significantly, the proposition is not con-
sistent with the findings of the ICTY relating to genocide or with the
actions of the Prosecutor, including decisions not to charge genocide
offences in possibly relevant indictments, and to enter into plea agree-
ments, as in the Plavšić and Sikirica et al. cases (IT-00-40 and IT-95-8),
by which the genocide-related charges were withdrawn. Those actions of
the Prosecution and the Tribunal can be conveniently enumerated here.
Prosecutions for genocide and related crimes before the ICTY can be
grouped in the following way:

(a) convictions in respect of charges involving genocide relating to
Srebrenica in July 1995: Krstić (IT-98-33) (conviction of genocide
at trial was reduced to aiding and abetting genocide on appeal)
and Blagojević (IT-02-60) (conviction of complicity in genocide
“through aiding and abetting” at trial is currently on appeal) ;

(b) plea agreements in which such charges were withdrawn, with the
accused pleading guilty to crimes against humanity : Obrenović (IT-
02-60/2) and Momir Nikolić (IT-02-60/1) ;

(c) acquittals on genocide-related charges in respect of events occurring
elsewhere : Krajišnik (paragraph 219 above) (on appeal), Jelisić (IT-
95-10) (completed), Stakić (IT-97-24) (completed), Brdanin (IT-99-
36) (on appeal) and Sikirica (IT-95-8) (completed) ;

(d) cases in which genocide-related charges in respect of events occur-
ring elsewhere were withdrawn: Plavšić (IT-00-39 and 40/1) (plea
agreement), Župljanin (IT-99-36) (genocide-related charges with-
drawn) and Mejakić (IT-95-4) (genocide-related charges withdrawn) ;

(e) case in which the indictment charged genocide and related crimes in
Srebrenica and elsewhere in which the accused died during the pro-
ceedings : Milošević (IT-02-54) ;

(f) cases in which indictments charge genocide or related crimes in
respect of events occurring elsewhere, in which accused have died
before or during proceedings : Kovačević and Drljača (IT-97-24) and
Talić (IT-99-36/1) ;

(g) pending cases in which the indictments charge genocide and related
crimes in Srebrenica and elsewhere : Karadžić and Mladić (IT-95-5/
18) ; and
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(h) pending cases in which the indictments charge genocide and related
crimes in Srebrenica: Popović, Beara, Drago Nikolić, Borovčanin,
Pandurević and Trbić (IT-05-88/1) and Tolimir (IT-05-88/2).

375. In the cases of a number of accused, relating to events in July
1995 in Srebrenica, charges of genocide or its related acts have not been
brought : Erdemović (IT-96-22) (completed), Jokić (IT-02-60) (on appeal),
Miletić and Gvero (IT-05-88, part of the Popović et al. proceeding
referred to in paragraph 374 (h) above), Perišić (IT-04-81) (pending) and
Stanišić and Simatović (IT-03-69) (pending).

376. The Court has already concluded above that — save in the case
of Srebrenica — the Applicant has not established that any of the wide-
spread and serious atrocities, complained of as constituting violations of
Article II, paragraphs (a) to (e), of the Genocide Convention, were
accompanied by the necessary specific intent (dolus specialis) on the part
of the perpetrators. It also finds that the Applicant has not established
the existence of that intent on the part of the Respondent, either on the
basis of a concerted plan, or on the basis that the events reviewed above
reveal a consistent pattern of conduct which could only point to the exist-
ence of such intent. Having however concluded (paragraph 297 above), in
the specific case of the massacres at Srebrenica in July 1995, that acts of
genocide were committed in operations led by members of the VRS, the
Court now turns to the question whether those acts are attributable to
the Respondent.

* * *

VII. THE QUESTION OF RESPONSIBILITY FOR EVENTS AT SREBRENICA

UNDER ARTICLE III, PARAGRAPH (a), OF THE GENOCIDE CONVENTION

(1) The Alleged Admission

377. The Court first notes that the Applicant contends that the
Respondent has in fact recognized that genocide was committed at Sre-
brenica, and has accepted legal responsibility for it. The Applicant called
attention to the following official declaration made by the Council of
Ministers of the Respondent on 15 June 2005, following the showing on
a Belgrade television channel on 2 June 2005 of a video-recording of the
murder by a paramilitary unit of six Bosnian Muslim prisoners near
Srebrenica (paragraph 289 above). The statement reads as follows:

“Those who committed the killings in Srebrenica, as well as those
who ordered and organized that massacre represented neither Serbia
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nor Montenegro, but an undemocratic regime of terror and death,
against whom the majority of citizens of Serbia and Montenegro put
up the strongest resistance.

Our condemnation of crimes in Srebrenica does not end with the
direct perpetrators. We demand the criminal responsibility of all
who committed war crimes, organized them or ordered them, and
not only in Srebrenica.

Criminals must not be heroes. Any protection of the war crimi-
nals, for whatever reason, is also a crime.”

The Applicant requests the Court to declare that this declaration “be
regarded as a form of admission and as having decisive probative force
regarding the attributability to the Yugoslav State of the Srebrenica
massacre”.

378. It is for the Court to determine whether the Respondent is
responsible for any acts of genocide which may be established. For pur-
poses of a finding of this kind the Court may take into account any state-
ments made by either party that appear to bear upon the matters in issue,
and have been brought to its attention (cf. Nuclear Tests (Australia v.
France), Judgment, I.C.J. Reports 1974, pp. 263 ff., paras. 32 ff., and
Nuclear Tests (New Zealand v. France), Judgment, I.C.J. Reports 1974,
pp. 465ff., paras. 27ff. ; Frontier Dispute (Burkina Faso/Republic of
Mali), Judgment, I.C.J. Reports 1986, pp. 573-574, paras. 38-39), and
may accord to them such legal effect as may be appropriate. However, in
the present case, it appears to the Court that the declaration of
15 June 2005 was of a political nature ; it was clearly not intended as an
admission, which would have had a legal effect in complete contradiction
to the submissions made by the Respondent before this Court, both at
the time of the declaration and subsequently. The Court therefore does
not find the statement of 15 June 2005 of assistance to it in determining
the issues before it in the case.

* *

(2) The Test of Responsibility

379. In view of the foregoing conclusions, the Court now must ascer-
tain whether the international responsibility of the Respondent can have
been incurred, on whatever basis, in connection with the massacres com-
mitted in the Srebrenica area during the period in question. For the
reasons set out above, those massacres constituted the crime of genocide
within the meaning of the Convention. For this purpose, the Court may
be required to consider the following three issues in turn. First, it needs
to be determined whether the acts of genocide could be attributed to the
Respondent under the rules of customary international law of State
responsibility ; this means ascertaining whether the acts were committed
by persons or organs whose conduct is attributable, specifically in the
case of the events at Srebrenica, to the Respondent. Second, the Court

199 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

160

HP EXHIBIT 348

3252



will need to ascertain whether acts of the kind referred to in Article III of
the Convention, other than genocide itself, were committed by persons or
organs whose conduct is attributable to the Respondent under those
same rules of State responsibility : that is to say, the acts referred to in
Article III, paragraphs (b) to (e), one of these being complicity in geno-
cide. Finally, it will be for the Court to rule on the issue as to whether the
Respondent complied with its twofold obligation deriving from Article I
of the Convention to prevent and punish genocide.

380. These three issues must be addressed in the order set out above,
because they are so interrelated that the answer on one point may affect
the relevance or significance of the others. Thus, if and to the extent that
consideration of the first issue were to lead to the conclusion that some
acts of genocide are attributable to the Respondent, it would be un-
necessary to determine whether it may also have incurred responsibility
under Article III, paragraphs (b) to (e), of the Convention for the same
acts. Even though it is theoretically possible for the same acts to result in
the attribution to a State of acts of genocide (contemplated by Art. III,
para. (a)), conspiracy to commit genocide (Art. III, para. (b)), and
direct and public incitement to commit genocide (Art. III, para. (c)),
there would be little point, where the requirements for attribution are ful-
filled under (a), in making a judicial finding that they are also satisfied
under (b) and (c), since responsibility under (a) absorbs that under the
other two. The idea of holding the same State responsible by attributing
to it acts of “genocide” (Art. III, para. (a)), “attempt to commit geno-
cide” (Art. III, para. (d)), and “complicity in genocide” (Art. III,
para. (e)), in relation to the same actions, must be rejected as untenable
both logically and legally.

381. On the other hand, there is no doubt that a finding by the Court
that no acts that constitute genocide, within the meaning of Article II and
Article III, paragraph (a), of the Convention, can be attributed to the
Respondent will not free the Court from the obligation to determine
whether the Respondent’s responsibility may nevertheless have been
incurred through the attribution to it of the acts, or some of the acts,
referred to in Article III, paragraphs (b) to (e). In particular, it is clear
that acts of complicity in genocide can be attributed to a State to which
no act of genocide could be attributed under the rules of State responsi-
bility, the content of which will be considered below.

382. Furthermore, the question whether the Respondent has complied
with its obligations to prevent and punish genocide arises in different
terms, depending on the replies to the two preceding questions. It is only
if the Court answers the first two questions in the negative that it will
have to consider whether the Respondent fulfilled its obligation of pre-
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vention, in relation to the whole accumulation of facts constituting geno-
cide. If a State is held responsible for an act of genocide (because it was
committed by a person or organ whose conduct is attributable to the
State), or for one of the other acts referred to in Article III of the Con-
vention (for the same reason), then there is no point in asking whether it
complied with its obligation of prevention in respect of the same acts,
because logic dictates that a State cannot have satisfied an obligation to
prevent genocide in which it actively participated. On the other hand, it is
self-evident, as the Parties recognize, that if a State is not responsible for
any of the acts referred to in Article III, paragraphs (a) to (e), of the
Convention, this does not mean that its responsibility cannot be sought
for a violation of the obligation to prevent genocide and the other acts
referred to in Article III.

383. Finally, it should be made clear that, while, as noted above, a
State’s responsibility deriving from any of those acts renders moot the
question whether it satisfied its obligation of prevention in respect of the
same conduct, it does not necessarily render superfluous the question
whether the State complied with its obligation to punish the perpetrators
of the acts in question. It is perfectly possible for a State to incur respon-
sibility at once for an act of genocide (or complicity in genocide, incite-
ment to commit genocide, or any of the other acts enumerated in
Article III) committed by a person or organ whose conduct is attribu-
table to it, and for the breach by the State of its obligation to punish the
perpetrator of the act : these are two distinct internationally wrong-
ful acts attributable to the State, and both can be asserted against it as
bases for its international responsibility.

384. Having thus explained the interrelationship among the three issues
set out above (paragraph 379), the Court will now proceed to consider
the first of them. This is the question whether the massacres committed at
Srebrenica during the period in question, which constitute the crime of
genocide within the meaning of Articles II and III, paragraph (a), of the
Convention, are attributable, in whole or in part, to the Respondent.
This question has in fact two aspects, which the Court must consider
separately. First, it should be ascertained whether the acts committed at
Srebrenica were perpetrated by organs of the Respondent, i.e., by per-
sons or entities whose conduct is necessarily attributable to it, because
they are in fact the instruments of its action. Next, if the preceding ques-
tion is answered in the negative, it should be ascertained whether the acts
in question were committed by persons who, while not organs of the
Respondent, did nevertheless act on the instructions of, or under the
direction or control of, the Respondent.

* *

201 APPLICATION OF GENOCIDE CONVENTION (JUDGMENT)

162

HP EXHIBIT 348

3254



(3) The Question of Attribution of the Srebrenica Genocide to
the Respondent on the Basis of the Conduct of Its Organs

385. The first of these two questions relates to the well-established
rule, one of the cornerstones of the law of State responsibility, that the
conduct of any State organ is to be considered an act of the State under
international law, and therefore gives rise to the responsibility of the
State if it constitutes a breach of an international obligation of the State.
This rule, which is one of customary international law, is reflected in
Article 4 of the ILC Articles on State Responsibility as follows:

“Article 4
Conduct of organs of a State

1. The conduct of any State organ shall be considered an act of
that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever
position it holds in the organization of the State, and whatever its
character as an organ of the central Government or of a territorial
unit of the State.

2. An organ includes any person or entity which has that status in
accordance with the internal law of the State.”

386. When applied to the present case, this rule first calls for a deter-
mination whether the acts of genocide committed in Srebrenica were per-
petrated by “persons or entities” having the status of organs of the Fed-
eral Republic of Yugoslavia (as the Respondent was known at the time)
under its internal law, as then in force. It must be said that there is noth-
ing which could justify an affirmative response to this question. It has not
been shown that the FRY army took part in the massacres, nor that the
political leaders of the FRY had a hand in preparing, planning or in any
way carrying out the massacres. It is true that there is much evidence of
direct or indirect participation by the official army of the FRY, along
with the Bosnian Serb armed forces, in military operations in Bosnia and
Herzegovina in the years prior to the events at Srebrenica. That partici-
pation was repeatedly condemned by the political organs of the United
Nations, which demanded that the FRY put an end to it (see, for
example, Security Council resolutions 752 (1992), 757 (1992), 762
(1992), 819 (1993), 838 (1993)). It has however not been shown that
there was any such participation in relation to the massacres com-
mitted at Srebrenica (see also paragraphs 278 to 297 above). Further,
neither the Republika Srpska, nor the VRS were de jure organs of the
FRY, since none of them had the status of organ of that State under its
internal law.

387. The Applicant has however claimed that all officers in the VRS,
including General Mladić, remained under FRY military administration,
and that their salaries were paid from Belgrade right up to 2002, and
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accordingly contends that these officers “were de jure organs of [the
FRY], intended by their superiors to serve in Bosnia and Herzegovina
with the VRS”. On this basis it has been alleged by the Applicant that
those officers, in addition to being officers of the VRS, remained officers
of the VJ, and were thus de jure organs of the Respondent (para-
graph 238 above). The Respondent however asserts that only some of the
VRS officers were being “administered” by the 30th Personnel Centre in
Belgrade, so that matters like their payment, promotion, pension, etc.,
were being handled from the FRY (paragraph 238 above) ; and that it has
not been clearly established whether General Mladić was one of them.
The Applicant has shown that the promotion of Mladić to the rank of
Colonel General on 24 June 1994 was handled in Belgrade, but the
Respondent emphasizes that this was merely a verification for adminis-
trative purposes of a promotion decided by the authorities of the Repub-
lika Srpska.

388. The Court notes first that no evidence has been presented that
either General Mladić or any of the other officers whose affairs were
handled by the 30th Personnel Centre were, according to the internal law
of the Respondent, officers of the army of the Respondent — a de jure
organ of the Respondent. Nor has it been conclusively established that
General Mladić was one of those officers ; and even on the basis that he
might have been, the Court does not consider that he would, for that rea-
son alone, have to be treated as an organ of the FRY for the purposes of
the application of the rules of State responsibility. There is no doubt that
the FRY was providing substantial support, inter alia, financial support,
to the Republika Srpska (cf. paragraph 241 above), and that one of the
forms that support took was payment of salaries and other benefits to
some officers of the VRS, but this did not automatically make them
organs of the FRY. Those officers were appointed to their commands by
the President of the Republika Srpska, and were subordinated to the
political leadership of the Republika Srpska. In the absence of evidence
to the contrary, those officers must be taken to have received their orders
from the Republika Srpska or the VRS, not from the FRY. The expres-
sion “State organ”, as used in customary international law and in
Article 4 of the ILC Articles, applies to one or other of the individual or
collective entities which make up the organization of the State and act on
its behalf (cf. ILC Commentary to Art. 4, para. (1)). The functions of the
VRS officers, including General Mladić, were however to act on behalf of
the Bosnian Serb authorities, in particular the Republika Srpska, not on
behalf of the FRY; they exercised elements of the public authority of
the Republika Srpska. The particular situation of General Mladić, or
of any other VRS officer present at Srebrenica who may have been being
“administered” from Belgrade, is not therefore such as to lead the
Court to modify the conclusion reached in the previous paragraph.
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389. The issue also arises as to whether the Respondent might bear
responsibility for the acts of the “Scorpions” in the Srebrenica area. In
this connection, the Court will consider whether it has been proved that
the Scorpions were a de jure organ of the Respondent. It is in dispute
between the Parties as to when the “Scorpions” became incorporated into
the forces of the Respondent. The Applicant has claimed that incorpora-
tion occurred by a decree of 1991 (which has not been produced as an
Annex). The Respondent states that “these regulations [were] relevant
exclusively for the war in Croatia in 1991” and that there is no evidence
that they remained in force in 1992 in Bosnia and Herzegovina. The
Court observes that, while the single State of Yugoslavia was disinte-
grating at that time, it is the status of the “Scorpions” in mid-1995 that
is of relevance to the present case. In two of the intercepted documents
presented by the Applicant (the authenticity of which was queried — see
paragraph 289 above), there is reference to the “Scorpions” as “MUP of
Serbia” and “a unit of Ministry of Interiors of Serbia”. The Respondent
identified the senders of these communications, Ljubiša Borovčanin and
Savo Cvjetinović, as being “officials of the police forces of Republika
Srpska”. The Court observes that neither of these communications was
addressed to Belgrade. Judging on the basis of these materials, the Court
is unable to find that the “Scorpions” were, in mid-1995, de jure organs
of the Respondent. Furthermore, the Court notes that in any event the
act of an organ placed by a State at the disposal of another public
authority shall not be considered an act of that State if the organ was
acting on behalf of the public authority at whose disposal it had been
placed.

390. The argument of the Applicant however goes beyond mere
contemplation of the status, under the Respondent’s internal law, of the
persons who committed the acts of genocide ; it argues that Republika
Srpska and the VRS, as well as the paramilitary militias known as
the “Scorpions”, the “Red Berets”, the “Tigers” and the “White Eagles”
must be deemed, notwithstanding their apparent status, to have been
“de facto organs” of the FRY, in particular at the time in question, so
that all of their acts, and specifically the massacres at Srebrenica, must be
considered attributable to the FRY, just as if they had been organs of
that State under its internal law; reality must prevail over appearances.
The Respondent rejects this contention, and maintains that these were
not de facto organs of the FRY.

391. The first issue raised by this argument is whether it is possible in
principle to attribute to a State conduct of persons — or groups of per-
sons — who, while they do not have the legal status of State organs, in
fact act under such strict control by the State that they must be treated as
its organs for purposes of the necessary attribution leading to the State’s
responsibility for an internationally wrongful act. The Court has in fact
already addressed this question, and given an answer to it in principle, in
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its Judgment of 27 June 1986 in the case concerning Military and Para-
military Activities in and against Nicaragua (Nicaragua v. United States
of America) (Merits, Judgment, I.C.J. Reports 1986, pp. 62-64). In para-
graph 109 of that Judgment the Court stated that it had to

“determine . . . whether or not the relationship of the contras to the
United States Government was so much one of dependence on the
one side and control on the other that it would be right to equate
the contras, for legal purposes, with an organ of the United States
Government, or as acting on behalf of that Government” (p. 62).

Then, examining the facts in the light of the information in its possession,
the Court observed that “there is no clear evidence of the United States
having actually exercised such a degree of control in all fields as to justify
treating the contras as acting on its behalf” (para. 109), and went on to
conclude that “the evidence available to the Court . . . is insufficient to
demonstrate [the contras’] complete dependence on United States aid”, so
that the Court was “unable to determine that the contra force may be
equated for legal purposes with the forces of the United States” (pp. 62-
63, para. 110).

392. The passages quoted show that, according to the Court’s juris-
prudence, persons, groups of persons or entities may, for purposes of
international responsibility, be equated with State organs even if that
status does not follow from internal law, provided that in fact the per-
sons, groups or entities act in “complete dependence” on the State, of
which they are ultimately merely the instrument. In such a case, it is
appropriate to look beyond legal status alone, in order to grasp the
reality of the relationship between the person taking action, and the
State to which he is so closely attached as to appear to be nothing more
than its agent : any other solution would allow States to escape their inter-
national responsibility by choosing to act through persons or entities
whose supposed independence would be purely fictitious.

393. However, so to equate persons or entities with State organs when
they do not have that status under internal law must be exceptional, for
it requires proof of a particularly great degree of State control over them,
a relationship which the Court’s Judgment quoted above expressly
described as “complete dependence”. It remains to be determined in the
present case whether, at the time in question, the persons or entities that
committed the acts of genocide at Srebrenica had such ties with the FRY
that they can be deemed to have been completely dependent on it ; it is
only if this condition is met that they can be equated with organs of the
Respondent for the purposes of its international responsibility.

394. The Court can only answer this question in the negative. At the
relevant time, July 1995, neither the Republika Srpska nor the VRS could
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be regarded as mere instruments through which the FRY was acting, and
as lacking any real autonomy. While the political, military and logistical
relations between the federal authorities in Belgrade and the authorities
in Pale, between the Yugoslav army and the VRS, had been strong and
close in previous years (see paragraph 238 above), and these ties un-
doubtedly remained powerful, they were, at least at the relevant time, not
such that the Bosnian Serbs’ political and military organizations should
be equated with organs of the FRY. It is even true that differences over
strategic options emerged at the time between Yugoslav authorities and
Bosnian Serb leaders ; at the very least, these are evidence that the latter
had some qualified, but real, margin of independence. Nor, notwith-
standing the very important support given by the Respondent to the
Republika Srpska, without which it could not have “conduct[ed] its
crucial or most significant military and paramilitary activities” (I.C.J.
Reports 1986, p. 63, para. 111), did this signify a total dependence of the
Republika Srpska upon the Respondent.

395. The Court now turns to the question whether the “Scorpions”
were in fact acting in complete dependence on the Respondent. The
Court has not been presented with materials to indicate this. The Court
also notes that, in giving his evidence, General Dannatt, when asked
under whose control or whose authority the paramilitary groups coming
from Serbia were operating, replied, “they would have been under the
command of Mladić and part of the chain of the command of the VRS”.
The Parties referred the Court to the Stanišić and Simatović case (IT-03-
69, pending) ; notwithstanding that the defendants are not charged with
genocide in that case, it could have its relevance for illuminating the
status of the “Scorpions” as Serbian MUP or otherwise. However, the
Court cannot draw further conclusions as this case remains at the indict-
ment stage. In this respect, the Court recalls that it can only form its
opinion on the basis of the information which has been brought to its
notice at the time when it gives its decision, and which emerges from the
pleadings and documents in the case file, and the arguments of the Parties
made during the oral exchanges.

The Court therefore finds that the acts of genocide at Srebrenica can-
not be attributed to the Respondent as having been committed by its
organs or by persons or entities wholly dependent upon it, and thus do
not on this basis entail the Respondent’s international responsibility.

* *

(4) The Question of Attribution of the Srebrenica Genocide to
the Respondent on the Basis of Direction or Control

396. As noted above (paragraph 384), the Court must now determine
whether the massacres at Srebrenica were committed by persons who,
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though not having the status of organs of the Respondent, nevertheless
acted on its instructions or under its direction or control, as the Appli-
cant argues in the alternative ; the Respondent denies that such was the
case.

397. The Court must emphasize, at this stage in its reasoning, that the
question just stated is not the same as those dealt with thus far. It is obvi-
ous that it is different from the question whether the persons who com-
mitted the acts of genocide had the status of organs of the Respondent
under its internal law; nor however, and despite some appearance to the
contrary, is it the same as the question whether those persons should be
equated with State organs de facto, even though not enjoying that status
under internal law. The answer to the latter question depends, as pre-
viously explained, on whether those persons were in a relationship of such
complete dependence on the State that they cannot be considered other-
wise than as organs of the State, so that all their actions performed in
such capacity would be attributable to the State for purposes of interna-
tional responsibility. Having answered that question in the negative, the
Court now addresses a completely separate issue : whether, in the specific
circumstances surrounding the events at Srebrenica the perpetrators of
genocide were acting on the Respondent’s instructions, or under its direc-
tion or control. An affirmative answer to this question would in no way
imply that the perpetrators should be characterized as organs of the
FRY, or equated with such organs. It would merely mean that the FRY’s
international responsibility would be incurred owing to the conduct of
those of its own organs which gave the instructions or exercised the con-
trol resulting in the commission of acts in breach of its international obli-
gations. In other words, it is no longer a question of ascertaining whether
the persons who directly committed the genocide were acting as organs of
the FRY, or could be equated with those organs — this question having
already been answered in the negative. What must be determined is
whether FRY organs — incontestably having that status under the
FRY’s internal law — originated the genocide by issuing instructions to
the perpetrators or exercising direction or control, and whether, as a
result, the conduct of organs of the Respondent, having been the cause of
the commission of acts in breach of its international obligations, consti-
tuted a violation of those obligations.

398. On this subject the applicable rule, which is one of customary
law of international responsibility, is laid down in Article 8 of the ILC
Articles on State Responsibility as follows:

“Article 8

Conduct directed or controlled by a State
The conduct of a person or group of persons shall be considered

an act of a State under international law if the person or group of
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persons is in fact acting on the instructions of, or under the direction
or control of, that State in carrying out the conduct.”

399. This provision must be understood in the light of the Court’s
jurisprudence on the subject, particularly that of the 1986 Judgment in
the case concerning Military and Paramilitary Activities in and against
Nicaragua (Nicaragua v. United States of America) referred to above
(paragraph 391). In that Judgment the Court, as noted above, after
having rejected the argument that the contras were to be equated with
organs of the United States because they were “completely dependent”
on it, added that the responsibility of the Respondent could still arise if
it were proved that it had itself “directed or enforced the perpetration of
the acts contrary to human rights and humanitarian law alleged by the
applicant State” (I.C.J. Reports 1986, p. 64, para. 115) ; this led to the
following significant conclusion:

“For this conduct to give rise to legal responsibility of the United
States, it would in principle have to be proved that that State had
effective control of the military or paramilitary operations in the
course of which the alleged violations were committed.” (Ibid., p. 65.)

400. The test thus formulated differs in two respects from the test —
described above — to determine whether a person or entity may be
equated with a State organ even if not having that status under internal
law. First, in this context it is not necessary to show that the persons who
performed the acts alleged to have violated international law were in gen-
eral in a relationship of “complete dependence” on the respondent State ;
it has to be proved that they acted in accordance with that State’s instruc-
tions or under its “effective control”. It must however be shown that this
“effective control” was exercised, or that the State’s instructions were
given, in respect of each operation in which the alleged violations
occurred, not generally in respect of the overall actions taken by the per-
sons or groups of persons having committed the violations.

401. The Applicant has, it is true, contended that the crime of geno-
cide has a particular nature, in that it may be composed of a considerable
number of specific acts separate, to a greater or lesser extent, in time and
space. According to the Applicant, this particular nature would justify,
among other consequences, assessing the “effective control” of the State
allegedly responsible, not in relation to each of these specific acts, but in
relation to the whole body of operations carried out by the direct perpe-
trators of the genocide. The Court is however of the view that the par-
ticular characteristics of genocide do not justify the Court in departing
from the criterion elaborated in the Judgment in the case concerning
Military and Paramilitary Activities in and against Nicaragua (Nicara-
gua v. United States of America) (see paragraph 399 above). The rules
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for attributing alleged internationally wrongful conduct to a State do not
vary with the nature of the wrongful act in question in the absence of a
clearly expressed lex specialis. Genocide will be considered as attribut-
able to a State if and to the extent that the physical acts constitutive of
genocide that have been committed by organs or persons other than the
State’s own agents were carried out, wholly or in part, on the instructions
or directions of the State, or under its effective control. This is the state
of customary international law, as reflected in the ILC Articles on State
Responsibility.

402. The Court notes however that the Applicant has further ques-
tioned the validity of applying, in the present case, the criterion adopted
in the Military and Paramilitary Activities Judgment. It has drawn atten-
tion to the Judgment of the ICTY Appeals Chamber in the Tadić case
(IT-94-1-A, Judgment, 15 July 1999). In that case the Chamber did not
follow the jurisprudence of the Court in the Military and Paramilitary
Activities case : it held that the appropriate criterion, applicable in its
view both to the characterization of the armed conflict in Bosnia and
Herzegovina as international, and to imputing the acts committed by
Bosnian Serbs to the FRY under the law of State responsibility, was that
of the “overall control” exercised over the Bosnian Serbs by the FRY;
and further that that criterion was satisfied in the case (on this point,
ibid., para. 145). In other words, the Appeals Chamber took the view that
acts committed by Bosnian Serbs could give rise to international respon-
sibility of the FRY on the basis of the overall control exercised by the
FRY over the Republika Srpska and the VRS, without there being any
need to prove that each operation during which acts were committed in
breach of international law was carried out on the FRY’s instructions, or
under its effective control.

403. The Court has given careful consideration to the Appeals Cham-
ber’s reasoning in support of the foregoing conclusion, but finds itself
unable to subscribe to the Chamber’s view. First, the Court observes that
the ICTY was not called upon in the Tadić case, nor is it in general called
upon, to rule on questions of State responsibility, since its jurisdiction is
criminal and extends over persons only. Thus, in that Judgment the Tri-
bunal addressed an issue which was not indispensable for the exercise of
its jurisdiction. As stated above, the Court attaches the utmost impor-
tance to the factual and legal findings made by the ICTY in ruling on the
criminal liability of the accused before it and, in the present case, the
Court takes fullest account of the ICTY’s trial and appellate judgments
dealing with the events underlying the dispute. The situation is not the
same for positions adopted by the ICTY on issues of general inter-
national law which do not lie within the specific purview of its jurisdic-
tion and, moreover, the resolution of which is not always necessary for
deciding the criminal cases before it.
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404. This is the case of the doctrine laid down in the Tadić Judgment.
Insofar as the “overall control” test is employed to determine whether or
not an armed conflict is international, which was the sole question which
the Appeals Chamber was called upon to decide, it may well be that the
test is applicable and suitable ; the Court does not however think it
appropriate to take a position on the point in the present case, as there is
no need to resolve it for purposes of the present Judgment. On the other
hand, the ICTY presented the “overall control” test as equally applicable
under the law of State responsibility for the purpose of determining — as
the Court is required to do in the present case — when a State is respon-
sible for acts committed by paramilitary units, armed forces which are
not among its official organs. In this context, the argument in favour of
that test is unpersuasive.

405. It should first be observed that logic does not require the same
test to be adopted in resolving the two issues, which are very different in
nature : the degree and nature of a State’s involvement in an armed con-
flict on another State’s territory which is required for the conflict to be
characterized as international, can very well, and without logical incon-
sistency, differ from the degree and nature of involvement required to
give rise to that State’s responsibility for a specific act committed in the
course of the conflict.

406. It must next be noted that the “overall control” test has the major
drawback of broadening the scope of State responsibility well beyond the
fundamental principle governing the law of international responsibility : a
State is responsible only for its own conduct, that is to say the conduct of
persons acting, on whatever basis, on its behalf. That is true of acts car-
ried out by its official organs, and also by persons or entities which are
not formally recognized as official organs under internal law but which
must nevertheless be equated with State organs because they are in a rela-
tionship of complete dependence on the State. Apart from these cases, a
State’s responsibility can be incurred for acts committed by persons or
groups of persons — neither State organs nor to be equated with such
organs — only if, assuming those acts to be internationally wrongful,
they are attributable to it under the rule of customary international law
reflected in Article 8 cited above (paragraph 398). This is so where an
organ of the State gave the instructions or provided the direction pur-
suant to which the perpetrators of the wrongful act acted or where it
exercised effective control over the action during which the wrong was
committed. In this regard the “overall control” test is unsuitable, for it
stretches too far, almost to breaking point, the connection which must
exist between the conduct of a State’s organs and its international
responsibility.

407. Thus it is on the basis of its settled jurisprudence that the Court
will determine whether the Respondent has incurred responsibility under
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the rule of customary international law set out in Article 8 of the ILC
Articles on State Responsibility.

*

408. The Respondent has emphasized that in the final judgments of
the Chambers of the ICTY relating to genocide in Srebrenica, none of its
leaders have been found to have been implicated. The Applicant does not
challenge that reading, but makes the point that that issue has not been
before the ICTY for decision. The Court observes that the ICTY has
indeed not up to the present been directly concerned in final judgments
with the question whether those leaders might bear responsibility in that
respect. The Court notes the fact that the report of the United Nations
Secretary-General does not establish any direct involvement by Presi-
dent Milošević with the massacre. The Court has already recorded the
contacts between Milošević and the United Nations on 10 and 11 July
(paragraph 285). On 14 July, as recorded in the Secretary-General’s
Report,

“the European Union negotiator, Mr. Bildt, travelled to Belgrade to
meet with President Milošević. The meeting took place at Doba-
novci, the hunting lodge outside Belgrade, where Mr. Bildt had met
President Milošević and General Mladić one week earlier. According
to Mr. Bildt’s public account of that second meeting, he pressed the
President to arrange immediate access for UNHCR to assist the
people of Srebrenica, and for ICRC to start to register those who
were being treated by the BSA as prisoners of war. He also insisted
that the Netherlands soldiers be allowed to leave at will. Mr. Bildt
added that the international community would not tolerate an attack
on Goražde, and that a ‘green light’ would have to be secured for
free and unimpeded access to the enclaves. He also demanded that
the road between Kiseljak and Sarajevo (‘Route Swan’) be opened to
all non-military transport. President Milošević apparently acceded
to the various demands, but also claimed that he did not have con-
trol over the matter. Milošević had also apparently explained, earlier
in the meeting, that the whole incident had been provoked by
escalating Muslim attacks from the enclave, in violation of the
1993 demilitarization agreement.

A few hours into the meeting, General Mladić arrived at Doba-
novci. Mr. Bildt noted that General Mladić readily agreed to most
of the demands on Srebrenica, but remained opposed to some of the
arrangements pertaining to the other enclaves, Sarajevo in particu-
lar. Eventually, with President Milošević’s intervention, it appeared
that an agreement in principle had been reached. It was decided that
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another meeting would be held the next day in order to confirm the
arrangements. Mr. Bildt had already arranged with Mr. Stoltenberg
and Mr. Akashi [the Special Representative of the Secretary-
General] that they would join him in Belgrade. He also requested
that the UNPROFOR Commander also come to Belgrade in order
to finalize some of the military details with Mladić.” (A/54/549,
paras. 372-373.)

409. By 19 July, on the basis of the Belgrade meeting, Mr. Akashi was
hopeful that both President Milošević and General Mladić might show
some flexibility. The UNPROFOR Commander met with Mladić on
19 July and throughout the meeting kept in touch with Mr. Bildt who
was holding parallel negotiations with President Milošević in Belgrade.
Mladić gave his version of the events of the preceding days (his troops
had “‘finished [it] in a correct way’” ; some “‘unfortunate small incidents’
had occurred”). The UNPROFOR Commander and Mladić then signed
an agreement which provided for

“ICRC access to all ‘reception centres’ where the men and boys of
Srebrenica were being held, by the next day;

UNHCR and humanitarian aid convoys to be given access to
Srebrenica;

The evacuation of wounded from Potočari, as well as the hospital
in Bratunac;

The return of Dutchbat weapons and equipment taken by the
BSA;

The transfer of Dutchbat out of the enclave commencing on the
afternoon of 21 July, following the evacuation of the remaining
women, children and elderly who wished to leave.

Subsequent to the signing of this agreement, the Special Repre-
sentative wrote to President Milošević, reminding him of the agree-
ment, that had not yet been honoured, to allow ICRC access to
Srebrenica. The Special Representative later also telephoned Presi-
dent Milošević to reiterate the same point.” (Ibid., para. 392.)

410. The Court was referred to other evidence supporting or denying
the Respondent’s effective control over, participation in, involvement in,
or influence over the events in and around Srebrenica in July 1995. The
Respondent quotes two substantial reports prepared seven years after the
events, both of which are in the public domain, and readily accessible.
The first, Srebrenica — a “Safe” Area, published in 2002 by the Nether-
lands Institute for War Documentation was prepared over a lengthy
period by an expert team. The Respondent has drawn attention to the
fact that this report contains no suggestion that the FRY leadership was
involved in planning the attack or inciting the killing of non-Serbs ; nor
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any hard evidence of assistance by the Yugoslav army to the armed
forces of the Republika Srpska before the attack; nor any suggestion that
the Belgrade Government had advance knowledge of the attack. The
Respondent also quotes this passage from point 10 of the Epilogue to the
Report relating to the “mass slaughter” and “the executions” following
the fall of Srebrenica: “There is no evidence to suggest any political or
military liaison with Belgrade, and in the case of this mass murder such a
liaison is highly improbable.” The Respondent further observes that the
Applicant’s only response to this submission is to point out that “the
report, by its own admission, is not exhaustive”, and that this Court has
been referred to evidence not used by the authors.

411. The Court observes, in respect of the Respondent’s submissions,
that the authors of the Report do conclude that Belgrade was aware of
the intended attack on Srebrenica. They record that the Dutch Military
Intelligence Service and another Western intelligence service concluded
that the July 1995 operations were co-ordinated with Belgrade (Part III,
Chap. 7, Sect. 7). More significantly for present purposes, however, the
authors state that “there is no evidence to suggest participation in the
preparations for executions on the part of Yugoslav military personnel or
the security agency (RDB). In fact there is some evidence to support the
opposite view . . .” (Part IV, Chap. 2, Sect. 20). That supports the passage
from point 10 of the Epilogue quoted by the Respondent, which was pre-
ceded by the following sentence : “Everything points to a central decision
by the General Staff of the VRS.”

412. The second report is Balkan Battlegrounds, prepared by the
United States Central Intelligence Agency, also published in 2002. The
first volume under the heading “The Possibility of Yugoslav involve-
ment” arrives at the following conclusion:

“No basis has been established to implicate Belgrade’s military or
security forces in the post-Srebrenica atrocities. While there are indi-
cations that the VJ or RDB [the Serbian State Security Department]
may have contributed elements to the Srebrenica battle, there is no
similar evidence that Belgrade-directed forces were involved in any
of the subsequent massacres. Eyewitness accounts by survivors may
be imperfect recollections of events, and details may have been over-
looked. Narrations and other available evidence suggest that only
Bosnian Serb troops were employed in the atrocities and executions
that followed the military conquest of Srebrenica.” (Balkan Battle-
grounds, p. 353.)
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The response of the Applicant was to quote an earlier passage which
refers to reports which “suggest” that VJ troops and possibly elements of
the Serbian State Security Department may have been engaged in the
battle in Srebrenica — as indeed the second sentence of the passage
quoted by the Respondent indicates. It is a cautious passage, and signifi-
cantly gives no indication of any involvement by the Respondent in the
post-conflict atrocities which are the subject of genocide-related convic-
tions. Counsel for the Respondent also quoted from the evidence of the
Deputy Commander of Dutchbat, given in the Milošević trial, in which
the accused put to the officer the point quoted earlier from the Epilogue
to the Netherlands report. The officer responded:

“At least for me, I did not have any evidence that it was launched
in co-operation with Belgrade. And again, I read all kinds of reports
and opinions and papers where all kinds of scenarios were analysed,
and so forth. Again, I do not have any proof that the action, being
the attack on the enclave, was launched in co-operation with Bel-
grade.”

The other evidence on which the Applicant relied relates to the influ-
ence, rather than the control, that President Milošević had or did not
have over the authorities in Pale. It mainly consists of the evidence given
at the Milošević trial by Lord Owen and General Wesley Clark and also
Lord Owen’s publications. It does not establish a factual basis for finding
the Respondent responsible on a basis of direction or control.

* *

(5) Conclusion as to Responsibility for Events at Srebrenica under
Article III, Paragraph (a), of the Genocide Convention

413. In the light of the information available to it, the Court finds, as
indicated above, that it has not been established that the massacres at
Srebrenica were committed by persons or entities ranking as organs of
the Respondent (see paragraph 395 above). It finds also that it has not
been established that those massacres were committed on the instructions
or under the direction of organs of the respondent State, nor that the
Respondent exercised effective control over the operations in the course
of which those massacres, which, as indicated in paragraph 297 above,
constituted the crime of genocide, were perpetrated.

The Applicant has not proved that instructions were issued by the
federal authorities in Belgrade, or by any other organ of the FRY, to
commit the massacres, still less that any such instructions were given with
the specific intent (dolus specialis) characterizing the crime of genocide,
which would have had to be present in order for the Respondent to be
held responsible on this basis. All indications are to the contrary: that the
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decision to kill the adult male population of the Muslim community in
Srebrenica was taken by some members of the VRS Main Staff, but with-
out instructions from or effective control by the FRY.

As for the killings committed by the “Scorpions” paramilitary militias,
notably at Trnovo (paragraph 289 above), even if it were accepted that
they were an element of the genocide committed in the Srebrenica area,
which is not clearly established by the decisions thus far rendered by the
ICTY (see, in particular, the Trial Chamber’s decision of 12 April 2006 in
the Stanišić and Simatović case, IT-03-69), it has not been proved that
they took place either on the instructions or under the control of organs
of the FRY.

414. Finally, the Court observes that none of the situations, other
than those referred to in Articles 4 and 8 of the ILC’s Articles on State
Responsibility, in which specific conduct may be attributed to a State,
matches the circumstances of the present case in regard to the possibility
of attributing the genocide at Srebrenica to the Respondent. The Court
does not see itself required to decide at this stage whether the ILC’s
Articles dealing with attribution, apart from Articles 4 and 8, express
present customary international law, it being clear that none of them
apply in this case. The acts constituting genocide were not committed
by persons or entities which, while not being organs of the FRY, were
empowered by it to exercise elements of the governmental authority
(Art. 5), nor by organs placed at the Respondent’s disposal by another
State (Art. 6), nor by persons in fact exercising elements of the govern-
mental authority in the absence or default of the official authorities of
the Respondent (Art. 9) ; finally, the Respondent has not acknowledged
and adopted the conduct of the perpetrators of the acts of genocide as
its own (Art. 11).

415. The Court concludes from the foregoing that the acts of those
who committed genocide at Srebrenica cannot be attributed to the
Respondent under the rules of international law of State responsibility :
thus, the international responsibility of the Respondent is not engaged on
this basis.

* * *

VIII. THE QUESTION OF RESPONSIBILITY, IN RESPECT OF SREBRENICA,
FOR ACTS ENUMERATED IN ARTICLE III, PARAGRAPHS (b) TO (e), OF

THE GENOCIDE CONVENTION

416. The Court now comes to the second of the questions set out in
paragraph 379 above, namely, that relating to the Respondent’s possible
responsibility on the ground of one of the acts related to genocide
enumerated in Article III of the Convention. These are : conspiracy to
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commit genocide (Art. III, para. (b)), direct and public incitement to com-
mit genocide (Art. III, para. (c)), attempt to commit genocide (Art. III,
para. (d)) — though no claim is made under this head in the Applicant’s
final submissions in the present case — and complicity in genocide
(Art. III, para. (e)). For the reasons already stated (paragraph 380
above), the Court must make a finding on this matter inasmuch as it has
replied in the negative to the previous question, that of the Respondent’s
responsibility in the commission of the genocide itself.

417. It is clear from an examination of the facts of the case that sub-
paragraphs (b) and (c) of Article III are irrelevant in the present case. It
has not been proved that organs of the FRY, or persons acting on the
instructions or under the effective control of that State, committed acts
that could be characterized as “[c]onspiracy to commit genocide”(Art. III,
para. (b)), or as “[d]irect and public incitement to commit genocide”
(Art. III, para. (c)), if one considers, as is appropriate, only the events in
Srebrenica. As regards paragraph (b), what was said above regarding the
attribution to the Respondent of acts of genocide, namely that the mas-
sacres were perpetrated by persons and groups of persons (the VRS in
particular) who did not have the character of organs of the Respondent,
and did not act on the instructions or under the effective control of the
Respondent, is sufficient to exclude the latter’s responsibility in this
regard. As regards subparagraph (c), none of the information brought to
the attention of the Court is sufficient to establish that organs of the
Respondent, or persons acting on its instructions or under its effective
control, directly and publicly incited the commission of the genocide in
Srebrenica; nor is it proven, for that matter, that such organs or persons
incited the commission of acts of genocide anywhere else on the territory
of Bosnia and Herzegovina. In this respect, the Court must only accept
precise and incontrovertible evidence, of which there is clearly none.

418. A more delicate question is whether it can be accepted that acts
which could be characterized as “complicity in genocide”, within the
meaning of Article III, paragraph (e), can be attributed to organs of the
Respondent or to persons acting under its instructions or under its effec-
tive control.

This question calls for some preliminary comment.
419. First, the question of “complicity” is to be distinguished from the

question, already considered and answered in the negative, whether the
perpetrators of the acts of genocide committed in Srebrenica acted on the
instructions of or under the direction or effective control of the organs of
the FRY. It is true that in certain national systems of criminal law, giving
instructions or orders to persons to commit a criminal act is considered
as the mark of complicity in the commission of that act. However, in the
particular context of the application of the law of international respon-
sibility in the domain of genocide, if it were established that a genocidal
act had been committed on the instructions or under the direction of a
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State, the necessary conclusion would be that the genocide was attribu-
table to the State, which would be directly responsible for it, pursuant to
the rule referred to above (paragraph 398), and no question of complicity
would arise. But, as already stated, that is not the situation in the present
case.

However there is no doubt that “complicity”, in the sense of
Article III, paragraph (e), of the Convention, includes the provision
of means to enable or facilitate the commission of the crime; it is thus on
this aspect that the Court must focus. In this respect, it is noteworthy
that, although “complicity”, as such, is not a notion which exists in the
current terminology of the law of international responsibility, it is similar
to a category found among the customary rules constituting the law of
State responsibility, that of the “aid or assistance” furnished by one State
for the commission of a wrongful act by another State.

420. In this connection, reference should be made to Article 16 of the
ILC’s Articles on State Responsibility, reflecting a customary rule, which
reads as follows:

“Article 16

Aid or assistance in the commission of an internationally wrongful
act

A State which aids or assists another State in the commission of
an internationally wrongful act by the latter is internationally respon-
sible for doing so if :

(a) That State does so with knowledge of the circumstances of the
internationally wrongful act ; and

(b) The act would be internationally wrongful if committed by that
State.”

Although this provision, because it concerns a situation characterized by
a relationship between two States, is not directly relevant to the present
case, it nevertheless merits consideration. The Court sees no reason to
make any distinction of substance between “complicity in genocide”,
within the meaning of Article III, paragraph (e), of the Convention, and
the “aid or assistance” of a State in the commission of a wrongful act by
another State within the meaning of the aforementioned Article 16 —
setting aside the hypothesis of the issue of instructions or directions or
the exercise of effective control, the effects of which, in the law of interna-
tional responsibility, extend beyond complicity. In other words, to ascer-
tain whether the Respondent is responsible for “complicity in genocide”
within the meaning of Article III, paragraph (e), which is what the Court
now has to do, it must examine whether organs of the respondent State,
or persons acting on its instructions or under its direction or effective
control, furnished “aid or assistance” in the commission of the genocide
in Srebrenica, in a sense not significantly different from that of those con-
cepts in the general law of international responsibility.
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421. Before the Court turns to an examination of the facts, one further
comment is required. It concerns the link between the specific intent
(dolus specialis) which characterizes the crime of genocide and the
motives which inspire the actions of an accomplice (meaning a person
providing aid or assistance to the direct perpetrators of the crime) : the
question arises whether complicity presupposes that the accomplice shares
the specific intent (dolus specialis) of the principal perpetrator. But
whatever the reply to this question, there is no doubt that the conduct of
an organ or a person furnishing aid or assistance to a perpetrator of the
crime of genocide cannot be treated as complicity in genocide unless at
the least that organ or person acted knowingly, that is to say, in particu-
lar, was aware of the specific intent (dolus specialis) of the principal per-
petrator. If that condition is not fulfilled, that is sufficient to exclude
categorization as complicity. The Court will thus first consider whether
this latter condition is met in the present case. It is only if it replies to that
question of fact in the affirmative that it will need to determine the legal
point referred to above.

422. The Court is not convinced by the evidence furnished by the
Applicant that the above conditions were met. Undoubtedly, the quite
substantial aid of a political, military and financial nature provided by
the FRY to the Republika Srpska and the VRS, beginning long before
the tragic events of Srebrenica, continued during those events. There is
thus little doubt that the atrocities in Srebrenica were committed, at least
in part, with the resources which the perpetrators of those acts possessed
as a result of the general policy of aid and assistance pursued towards
them by the FRY. However, the sole task of the Court is to establish the
legal responsibility of the Respondent, a responsibility which is subject to
very specific conditions. One of those conditions is not fulfilled, because
it is not established beyond any doubt in the argument between the
Parties whether the authorities of the FRY supplied — and continued to
supply — the VRS leaders who decided upon and carried out those acts
of genocide with their aid and assistance, at a time when those authorities
were clearly aware that genocide was about to take place or was under
way; in other words that not only were massacres about to be carried out
or already under way, but that their perpetrators had the specific intent
characterizing genocide, namely, the intent to destroy, in whole or in
part, a human group, as such.

423. A point which is clearly decisive in this connection is that it was
not conclusively shown that the decision to eliminate physically the adult
male population of the Muslim community from Srebrenica was brought
to the attention of the Belgrade authorities when it was taken; the Court
has found (paragraph 295 above) that that decision was taken shortly
before it was actually carried out, a process which took a very short time
(essentially between 13 and 16 July 1995), despite the exceptionally high
number of victims. It has therefore not been conclusively established
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that, at the crucial time, the FRY supplied aid to the perpetrators of the
genocide in full awareness that the aid supplied would be used to commit
genocide.

424. The Court concludes from the above that the international respon-
sibility of the Respondent is not engaged for acts of complicity in geno-
cide mentioned in Article III, paragraph (e), of the Convention. In the
light of this finding, and of the findings above relating to the other para-
graphs of Article III, the international responsibility of the Respondent is
not engaged under Article III as a whole.

* * *

IX. THE QUESTION OF RESPONSIBILITY FOR BREACH OF THE OBLIGATIONS

TO PREVENT AND PUNISH GENOCIDE

425. The Court now turns to the third and last of the questions set out
in paragraph 379 above: has the respondent State complied with its obli-
gations to prevent and punish genocide under Article I of the Conven-
tion?

Despite the clear links between the duty to prevent genocide and the
duty to punish its perpetrators, these are, in the view of the Court, two
distinct yet connected obligations, each of which must be considered in
turn.

426. It is true that, simply by its wording, Article I of the Convention
brings out the close link between prevention and punishment : “The Con-
tracting Parties confirm that genocide, whether committed in time of
peace or in time of war, is a crime under international law which they
undertake to prevent and to punish.” It is also true that one of the most
effective ways of preventing criminal acts, in general, is to provide pen-
alties for persons committing such acts, and to impose those penalties
effectively on those who commit the acts one is trying to prevent. Lastly,
it is true that, although in the subsequent Articles, the Convention
includes fairly detailed provisions concerning the duty to punish
(Articles III to VII), it reverts to the obligation of prevention, stated as
a principle in Article I, only in Article VIII :

“Any Contracting Party may call upon the competent organs of
the United Nations to take such action under the Charter of the
United Nations as they consider appropriate for the prevention and
suppression of acts of genocide or any of the other acts enumerated
in article III.”

427. However, it is not the case that the obligation to prevent has no
separate legal existence of its own; that it is, as it were, absorbed by the
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obligation to punish, which is therefore the only duty the performance of
which may be subject to review by the Court. The obligation on each
contracting State to prevent genocide is both normative and compelling.
It is not merged in the duty to punish, nor can it be regarded as simply a
component of that duty. It has its own scope, which extends beyond the
particular case envisaged in Article VIII, namely reference to the compe-
tent organs of the United Nations, for them to take such action as they
deem appropriate. Even if and when these organs have been called upon,
this does not mean that the States parties to the Convention are relieved
of the obligation to take such action as they can to prevent genocide from
occurring, while respecting the United Nations Charter and any decisions
that may have been taken by its competent organs.

This is the reason why the Court will first consider the manner in
which the Respondent has performed its obligation to prevent before
examining the situation as regards the obligation to punish.

(1) The Obligation to Prevent Genocide

428. As regards the obligation to prevent genocide, the Court thinks it
necessary to begin with the following introductory remarks and clarifica-
tions, amplifying the observations already made above.

429. First, the Genocide Convention is not the only international
instrument providing for an obligation on the States parties to it to take
certain steps to prevent the acts it seeks to prohibit. Many other instru-
ments include a similar obligation, in various forms: see, for example, the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 10 December 1984 (Art. 2) ; the Convention
on the Prevention and Punishment of Crimes against Internationally Pro-
tected Persons, Including Diplomatic Agents, of 14 December 1973
(Art. 4) ; the Convention on the Safety of United Nations and Associated
Personnel of 9 December 1994 (Art. 11) ; the International Convention
on the Suppression of Terrorist Bombings of 15 December 1997 (Art. 15).
The content of the duty to prevent varies from one instrument to another,
according to the wording of the relevant provisions, and depending on
the nature of the acts to be prevented.

The decision of the Court does not, in this case, purport to establish a
general jurisprudence applicable to all cases where a treaty instrument, or
other binding legal norm, includes an obligation for States to prevent cer-
tain acts. Still less does the decision of the Court purport to find whether,
apart from the texts applicable to specific fields, there is a general obliga-
tion on States to prevent the commission by other persons or entities of
acts contrary to certain norms of general international law. The Court
will therefore confine itself to determining the specific scope of the duty
to prevent in the Genocide Convention, and to the extent that such a
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determination is necessary to the decision to be given on the dispute
before it. This will, of course, not absolve it of the need to refer, if need
be, to the rules of law whose scope extends beyond the specific field
covered by the Convention.

430. Secondly, it is clear that the obligation in question is one of con-
duct and not one of result, in the sense that a State cannot be under an
obligation to succeed, whatever the circumstances, in preventing the com-
mission of genocide : the obligation of States parties is rather to employ
all means reasonably available to them, so as to prevent genocide so far
as possible. A State does not incur responsibility simply because the
desired result is not achieved; responsibility is however incurred if the
State manifestly failed to take all measures to prevent genocide which
were within its power, and which might have contributed to preventing
the genocide. In this area the notion of “due diligence”, which calls for an
assessment in concreto, is of critical importance. Various parameters
operate when assessing whether a State has duly discharged the obliga-
tion concerned. The first, which varies greatly from one State to another,
is clearly the capacity to influence effectively the action of persons likely
to commit, or already committing, genocide. This capacity itself depends,
among other things, on the geographical distance of the State concerned
from the scene of the events, and on the strength of the political links, as
well as links of all other kinds, between the authorities of that State and
the main actors in the events. The State’s capacity to influence must also
be assessed by legal criteria, since it is clear that every State may only act
within the limits permitted by international law; seen thus, a State’s
capacity to influence may vary depending on its particular legal position
vis-à-vis the situations and persons facing the danger, or the reality, of
genocide. On the other hand, it is irrelevant whether the State whose
responsibility is in issue claims, or even proves, that even if it had
employed all means reasonably at its disposal, they would not have suf-
ficed to prevent the commission of genocide. As well as being generally
difficult to prove, this is irrelevant to the breach of the obligation of con-
duct in question, the more so since the possibility remains that the com-
bined efforts of several States, each complying with its obligation to
prevent, might have achieved the result — averting the commission
of genocide — which the efforts of only one State were insufficient to
produce.

431. Thirdly, a State can be held responsible for breaching the obliga-
tion to prevent genocide only if genocide was actually committed. It is at
the time when commission of the prohibited act (genocide or any of the
other acts listed in Article III of the Convention) begins that the breach
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of an obligation of prevention occurs. In this respect, the Court refers
to a general rule of the law of State responsibility, stated by the ILC in
Article 14, paragraph 3, of its Articles on State Responsibility :

“. . . . . . . . . . . . . . . . . . . . . . . . . . . .
3. The breach of an international obligation requiring a State to

prevent a given event occurs when the event occurs and extends over
the entire period during which the event continues and remains not
in conformity with that obligation.”

This obviously does not mean that the obligation to prevent genocide
only comes into being when perpetration of genocide commences ; that
would be absurd, since the whole point of the obligation is to prevent, or
attempt to prevent, the occurrence of the act. In fact, a State’s obligation
to prevent, and the corresponding duty to act, arise at the instant that the
State learns of, or should normally have learned of, the existence of a
serious risk that genocide will be committed. From that moment onwards,
if the State has available to it means likely to have a deterrent effect on
those suspected of preparing genocide, or reasonably suspected of har-
bouring specific intent (dolus specialis), it is under a duty to make such
use of these means as the circumstances permit. However, if neither geno-
cide nor any of the other acts listed in Article III of the Convention are
ultimately carried out, then a State that omitted to act when it could have
done so cannot be held responsible a posteriori, since the event did not
happen which, under the rule set out above, must occur for there to be a
violation of the obligation to prevent.

In consequence, in the present case the Court will have to consider the
Respondent’s conduct, in the light of its duty to prevent, solely in con-
nection with the massacres at Srebrenica, because these are the only acts
in respect of which the Court has concluded in this case that genocide
was committed.

432. Fourth and finally, the Court believes it especially important to
lay stress on the differences between the requirements to be met before a
State can be held to have violated the obligation to prevent genocide —
within the meaning of Article I of the Convention — and those to be
satisfied in order for a State to be held responsible for “complicity in
genocide” — within the meaning of Article III, paragraph (e) — as
previously discussed. There are two main differences ; they are so sig-
nificant as to make it impossible to treat the two types of violation in the
same way.

In the first place, as noted above, complicity always requires that some
positive action has been taken to furnish aid or assistance to the perpe-
trators of the genocide, while a violation of the obligation to prevent
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results from mere failure to adopt and implement suitable measures to
prevent genocide from being committed. In other words, while complicity
results from commission, violation of the obligation to prevent results
from omission; this is merely the reflection of the notion that the ban on
genocide and the other acts listed in Article III, including complicity,
places States under a negative obligation, the obligation not to commit
the prohibited acts, while the duty to prevent places States under positive
obligations, to do their best to ensure that such acts do not occur.

In the second place, as also noted above, there cannot be a finding of
complicity against a State unless at the least its organs were aware that
genocide was about to be committed or was under way, and if the aid
and assistance supplied, from the moment they became so aware onwards,
to the perpetrators of the criminal acts or to those who were on the point
of committing them, enabled or facilitated the commission of the acts. In
other words, an accomplice must have given support in perpetrating the
genocide with full knowledge of the facts. By contrast, a State may be
found to have violated its obligation to prevent even though it had no
certainty, at the time when it should have acted, but failed to do so, that
genocide was about to be committed or was under way; for it to incur
responsibility on this basis it is enough that the State was aware, or
should normally have been aware, of the serious danger that acts of
genocide would be committed. As will be seen below, this latter difference
could prove decisive in the present case in determining the responsibility
incurred by the Respondent.

433. In light of the foregoing, the Court will now consider the facts of
the case. For the reasons stated above (paragraph 431), it will confine
itself to the FRY’s conduct vis-à-vis the Srebrenica massacres.

434. The Court would first note that, during the period under con-
sideration, the FRY was in a position of influence over the Bosnian Serbs
who devised and implemented the genocide in Srebrenica, unlike that of
any of the other States parties to the Genocide Convention owing to the
strength of the political, military and financial links between the FRY on
the one hand and the Republika Srpska and the VRS on the other,
which, though somewhat weaker than in the preceding period, none-
theless remained very close.

435. Secondly, the Court cannot but note that, on the relevant date,
the FRY was bound by very specific obligations by virtue of the two
Orders indicating provisional measures delivered by the Court in 1993. In
particular, in its Order of 8 April 1993, the Court stated, inter alia, that
although not able, at that early stage in the proceedings, to make “defini-
tive findings of fact or of imputability” (I.C.J. Reports 1993, p. 22,
para. 44) the FRY was required to ensure :
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“that any military, paramilitary or irregular armed units which may
be directed or supported by it, as well as any organizations and per-
sons which may be subject to its control, direction or influence, do
not commit any acts of genocide, of conspiracy to commit genocide,
of direct and public incitement to commit genocide, or of complicity
in genocide . . .” (I.C.J. Reports 1993, p. 24, para. 52 A (2)).

The Court’s use, in the above passage, of the term “influence” is particu-
larly revealing of the fact that the Order concerned not only the persons
or entities whose conduct was attributable to the FRY, but also all those
with whom the Respondent maintained close links and on which it could
exert a certain influence. Although in principle the two issues are sepa-
rate, and the second will be examined below, it is not possible, when con-
sidering the way the Respondent discharged its obligation of prevention
under the Convention, to fail to take account of the obligation incum-
bent upon it, albeit on a different basis, to implement the provisional
measures indicated by the Court.

436. Thirdly, the Court recalls that although it has not found that the
information available to the Belgrade authorities indicated, as a matter of
certainty, that genocide was imminent (which is why complicity in geno-
cide was not upheld above: paragraph 424), they could hardly have been
unaware of the serious risk of it once the VRS forces had decided to
occupy the Srebrenica enclave. Among the documents containing infor-
mation clearly suggesting that such an awareness existed, mention should
be made of the above-mentioned report (see paragraphs 283 and 285
above) of the United Nations Secretary-General prepared pursuant to
General Assembly resolution 53/35 on the “fall of Srebrenica” (United
Nations doc. A/54/549), which recounts the visit to Belgrade on
14 July 1995 of the European Union negotiator Mr. Bildt to meet
Mr. Milošević. Mr. Bildt, in substance, informed Mr. Milošević of his
serious concern and

“pressed the President to arrange immediate access for the UNHCR
to assist the people of Srebrenica, and for the ICRC to start to
register those who were being treated by the BSA [Bosnian Serb
Army] as prisoners of war”.

437. The Applicant has drawn attention to certain evidence given by
General Wesley Clark before the ICTY in the Milošević case.
General Clark referred to a conversation that he had had with Milošević
during the negotiation of the Dayton Agreement. He stated that

“I went to Milošević and I asked him. I said, ‘If you have so much
influence over these [Bosnian] Serbs, how could you have allowed
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General Mladić to have killed all those people at Srebrenica?’ And
he looked to me — at me. His expression was very grave. He paused
before he answered, and he said, ‘Well, General Clark, I warned him
not to do this, but he didn’t listen to me.’ And it was in the context
of all the publicity at the time about the Srebrenica massacre.”
(Milošević, IT-02-54-T, Transcript, 16 December 2003, pp. 30494-
30495).

General Clark gave it as his opinion, in his evidence before the ICTY,
that the circumstances indicated that Milošević had foreknowledge of
what was to be “a military operation combined with a massacre” (ibid.,
p. 30497). The ICTY record shows that Milošević denied ever making the
statement to which General Clark referred, but the Trial Chamber
nevertheless relied on General Clark’s testimony in its Decision of
16 June 2004 when rejecting the Motion for Judgment of Acquittal
(Milošević, IT-02-54-T, Decision on Motion for Judgment of Acquittal,
16 June 2004, para. 280).

438. In view of their undeniable influence and of the information,
voicing serious concern, in their possession, the Yugoslav federal authori-
ties should, in the view of the Court, have made the best efforts within
their power to try and prevent the tragic events then taking shape, whose
scale, though it could not have been foreseen with certainty, might at
least have been surmised. The FRY leadership, and President Milošević
above all, were fully aware of the climate of deep-seated hatred which
reigned between the Bosnian Serbs and the Muslims in the Srebrenica
region. As the Court has noted in paragraph 423 above, it has not been
shown that the decision to eliminate physically the whole of the adult
male population of the Muslim community of Srebrenica was brought to
the attention of the Belgrade authorities. Nevertheless, given all the inter-
national concern about what looked likely to happen at Srebrenica, given
Milošević’s own observations to Mladić, which made it clear that the
dangers were known and that these dangers seemed to be of an order that
could suggest intent to commit genocide, unless brought under control, it
must have been clear that there was a serious risk of genocide in Sre-
brenica. Yet the Respondent has not shown that it took any initiative to
prevent what happened, or any action on its part to avert the atrocities
which were committed. It must therefore be concluded that the organs of
the Respondent did nothing to prevent the Srebrenica massacres, claim-
ing that they were powerless to do so, which hardly tallies with their
known influence over the VRS. As indicated above, for a State to be held
responsible for breaching its obligation of prevention, it does not need to
be proven that the State concerned definitely had the power to prevent
the genocide ; it is sufficient that it had the means to do so and that it
manifestly refrained from using them.
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Such is the case here. In view of the foregoing, the Court concludes
that the Respondent violated its obligation to prevent the Srebrenica
genocide in such a manner as to engage its international responsibility.

* *

(2) The Obligation to Punish Genocide

439. The Court now turns to the question of the Respondent’s com-
pliance with its obligation to punish the crime of genocide stemming
from Article I and the other relevant provisions of the Convention.

440. In its fifth final submission, Bosnia and Herzegovina requests the
Court to adjudge and declare :

“5. That Serbia and Montenegro has violated and is violating its
obligations under the Convention on the Prevention and Punish-
ment of the Crime of Genocide for having failed and for failing to
punish acts of genocide or any other act prohibited by the Conven-
tion on the Prevention and Punishment of the Crime of Genocide,
and for having failed and for failing to transfer individuals accused
of genocide or any other act prohibited by the Convention to the
International Criminal Tribunal for the former Yugoslavia and to
fully co-operate with this Tribunal.”

441. This submission implicitly refers to Article VI of the Convention,
according to which:

“Persons charged with genocide or any of the other acts enumer-
ated in article III shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such interna-
tional penal tribunal as may have jurisdiction with respect to those
Contracting Parties which shall have accepted its jurisdiction.”

442. The Court would first recall that the genocide in Srebrenica, the
commission of which it has established above, was not carried out in the
Respondent’s territory. It concludes from this that the Respondent can-
not be charged with not having tried before its own courts those accused
of having participated in the Srebrenica genocide, either as principal per-
petrators or as accomplices, or of having committed one of the other acts
mentioned in Article III of the Convention in connection with the Sre-
brenica genocide. Even if Serbian domestic law granted jurisdiction to its
criminal courts to try those accused, and even supposing such proceed-
ings were compatible with Serbia’s other international obligations,
inter alia its obligation to co-operate with the ICTY, to which the Court
will revert below, an obligation to try the perpetrators of the Srebrenica
massacre in Serbia’s domestic courts cannot be deduced from Article VI.
Article VI only obliges the Contracting Parties to institute and exercise
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territorial criminal jurisdiction; while it certainly does not prohibit States,
with respect to genocide, from conferring jurisdiction on their criminal
courts based on criteria other than where the crime was committed which
are compatible with international law, in particular the nationality of the
accused, it does not oblige them to do so.

443. It is thus to the obligation for States parties to co-operate with
the “international penal tribunal” mentioned in the above provision that
the Court must now turn its attention. For it is certain that once such a
court has been established, Article VI obliges the Contracting Parties
“which shall have accepted its jurisdiction” to co-operate with it, which
implies that they will arrest persons accused of genocide who are in their
territory — even if the crime of which they are accused was committed
outside it — and, failing prosecution of them in the parties’ own courts,
that they will hand them over for trial by the competent international
tribunal.

444. In order to determine whether the Respondent has fulfilled its
obligations in this respect, the Court must first answer two preliminary
questions : does the ICTY constitute an “international penal tribunal”
within the meaning of Article VI? And must the Respondent be regarded
as having “accepted the jurisdiction” of the tribunal within the meaning
of that provision?

445. As regards the first question, the Court considers that the reply
must definitely be in the affirmative. The notion of an “international
penal tribunal” within the meaning of Article VI must at least cover all
international criminal courts created after the adoption of the Conven-
tion (at which date no such court existed) of potentially universal scope,
and competent to try the perpetrators of genocide or any of the other acts
enumerated in Article III. The nature of the legal instrument by which
such a court is established is without importance in this respect. When
drafting the Genocide Convention, its authors probably thought that
such a court would be created by treaty : a clear pointer to this lies in the
reference to “those Contracting Parties which shall have accepted [the]
jurisdiction” of the international penal tribunal. Yet, it would be con-
trary to the object of the provision to interpret the notion of “interna-
tional penal tribunal” restrictively in order to exclude from it a court
which, as in the case of the ICTY, was created pursuant to a United
Nations Security Council resolution adopted under Chapter VII of the
Charter. The Court has found nothing to suggest that such a possibility
was considered by the authors of the Convention, but no intention of
seeking to exclude it can be imputed to them.

446. The question whether the Respondent must be regarded as having
“accepted the jurisdiction” of the ICTY within the meaning of Article VI
must consequently be formulated as follows: is the Respondent obliged
to accept the jurisdiction of the ICTY, and to co-operate with the Tribu-
nal by virtue of the Security Council resolution which established it, or of
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some other rule of international law? If so, it would have to be concluded
that, for the Respondent, co-operation with the ICTY constitutes both
an obligation stemming from the resolution concerned and from the
United Nations Charter, or from another norm of international law
obliging the Respondent to co-operate, and an obligation arising from its
status as a party to the Genocide Convention, this last clearly being the
only one of direct relevance in the present case.

447. For the purposes of the present case, the Court only has to deter-
mine whether the FRY was under an obligation to co-operate with the
ICTY, and if so, on what basis, from when the Srebrenica genocide was
committed in July 1995. To that end, suffice it to note that the FRY was
under an obligation to co-operate with the ICTY from 14 December 1995
at the latest, the date of the signing and entry into force of the Dayton
Agreement between Bosnia and Herzegovina, Croatia and the FRY.
Annex 1A of that treaty, made binding on the parties by virtue of its
Article II, provides that they must fully co-operate, notably with the
ICTY. Thus, from 14 December 1995 at the latest, and at least on the
basis of the Dayton Agreement, the FRY must be regarded as having
“accepted [the] jurisdiction” of the ICTY within the meaning of
Article VI of the Convention. This fact is sufficient for the Court in
its consideration of the present case, since its task is to rule upon the
Respondent’s compliance with the obligation resulting from Article VI
of the Convention in relation to the Srebrenica genocide, from when it
was perpetrated to the present day, and since the Applicant has not
invoked any failure to respect the obligation to co-operate alleged to
have occurred specifically between July and December 1995. Similarly,
the Court is not required to decide whether, between 1995 and 2000, the
FRY’s obligation to co-operate had any legal basis besides the Dayton
Agreement. Needless to say, the admission of the FRY to the United
Nations in 2000 provided a further basis for its obligation to co-operate :
but while the legal basis concerned was thereby confirmed, that did not
change the scope of the obligation. There is therefore no need, for the
purposes of assessing how the Respondent has complied with its obliga-
tion under Article VI of the Convention, to distinguish between the
period before and the period after its admission as a Member of the
United Nations, at any event from 14 December 1995 onwards.

448. Turning now to the facts of the case, the question the Court must
answer is whether the Respondent has fully co-operated with the ICTY,
in particular by arresting and handing over to the Tribunal any persons
accused of genocide as a result of the Srebrenica genocide and finding
themselves on its territory. In this connection, the Court would first
observe that, during the oral proceedings, the Respondent asserted that
the duty to co-operate had been complied with following the régime
change in Belgrade in the year 2000, thus implicitly admitting that such
had not been the case during the preceding period. The conduct of the
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organs of the FRY before the régime change however engages the Respon-
dent’s international responsibility just as much as it does that of its State
authorities from that date. Further, the Court cannot but attach a certain
weight to the plentiful, and mutually corroborative, information suggest-
ing that General Mladić, indicted by the ICTY for genocide, as one of
those principally responsible for the Srebrenica massacres, was on the
territory of the Respondent at least on several occasions and for substan-
tial periods during the last few years and is still there now, without the
Serb authorities doing what they could and can reasonably do to ascer-
tain exactly where he is living and arrest him. In particular, counsel for
the Applicant referred during the hearings to recent statements made by
the Respondent’s Minister for Foreign Affairs, reproduced in the national
press in April 2006, and according to which the intelligence services of
that State knew where Mladić was living in Serbia, but refrained from
informing the authorities competent to order his arrest because certain
members of those services had allegedly remained loyal to the fugitive.
The authenticity and accuracy of those statements has not been disputed
by the Respondent at any time.

449. It therefore appears to the Court sufficiently established that the
Respondent failed in its duty to co-operate fully with the ICTY. This fail-
ure constitutes a violation by the Respondent of its duties as a party to
the Dayton Agreement, and as a Member of the United Nations, and
accordingly a violation of its obligations under Article VI of the Geno-
cide Convention. The Court is of course without jurisdiction in the
present case to declare that the Respondent has breached any obligations
other than those under the Convention. But as the Court has jurisdiction
to declare a breach of Article VI insofar as it obliges States to co-operate
with the “international penal tribunal”, the Court may find for that pur-
pose that the requirements for the existence of such a breach have been
met. One of those requirements is that the State whose responsibility is in
issue must have “accepted [the] jurisdiction” of that “international penal
tribunal” ; the Court thus finds that the Respondent was under a duty to
co-operate with the tribunal concerned pursuant to international instru-
ments other than the Convention, and failed in that duty. On this point,
the Applicant’s submissions relating to the violation by the Respondent
of Articles I and VI of the Convention must therefore be upheld.

450. It follows from the foregoing considerations that the Respondent
failed to comply both with its obligation to prevent and its obligation to
punish genocide deriving from the Convention, and that its international
responsibility is thereby engaged.

* * *
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X. THE QUESTION OF RESPONSIBILITY FOR BREACH OF THE COURT’S
ORDERS INDICATING PROVISIONAL MEASURES

451. In its seventh submission Bosnia and Herzegovina requests the
Court to adjudge and declare :

“7. That in failing to comply with the Orders for indication of
provisional measures rendered by the Court on 8 April 1993 and
13 September 1993 Serbia and Montenegro has been in breach of its
international obligations and is under an obligation to Bosnia and
Herzegovina to provide for the latter violation symbolic compensa-
tion, the amount of which is to be determined by the Court.”

452. The Court observes that its “orders on provisional measures
under Article 41 [of the Statute] have binding effect” (LaGrand (Ger-
many v. United States of America), Judgment, I.C.J. Reports 2001,
p. 506, para. 109). Although the Court only had occasion to make such
a finding in a judgment subsequent to the Orders that it made in the
present dispute, this does not affect the binding nature of those Orders,
since in the Judgment referred to the Court did no more than give the
provisions of the Statute the meaning and scope that they had possessed
from the outset. It notes that provisional measures are aimed at preserv-
ing the rights of each of the parties pending the final decision of the
Court. The Court’s Orders of 8 April and 13 September 1993 indicating
provisional measures created legal obligations which both Parties were
required to satisfy.

453. The Court indicated the following provisional measures in the
dispositif, paragraph 52, of its Order of 8 April 1993:

“A. (1). . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia

and Montenegro) should immediately, in pursuance of its under-
taking in the Convention on the Prevention and Punishment of
the Crime of Genocide of 9 December 1948, take all measures within
its power to prevent commission of the crime of genocide ;

(2). . . . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia

and Montenegro) should in particular ensure that any military,
paramilitary or irregular armed units which may be directed or sup-
ported by it, as well as any organizations and persons which may be
subject to its control, direction or influence, do not commit any acts
of genocide, of conspiracy to commit genocide, of direct and public
incitement to commit genocide, or of complicity in genocide, whether
directed against the Muslim population of Bosnia and Herzegovina
or against any other national, ethnical, racial or religious group;

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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B. . . . . . . . . . . . . . . . . . . . . . . . . . . .
The Government of the Federal Republic of Yugoslavia (Serbia

and Montenegro) and the Government of the Republic of Bosnia
and Herzegovina should not take any action and should ensure that
no action is taken which may aggravate or extend the existing dis-
pute over the prevention or punishment of the crime of genocide, or
render it more difficult of solution.”

454. The Court reaffirmed these measures in the dispositif of its Order
of 13 September 1993.

455. From the Applicant’s written and oral pleadings as a whole, it is
clear that the Applicant is not accusing the Respondent of failing to respect
measure B above, and that its submissions relate solely to the measures
indicated in paragraph A, subparagraphs (1) and (2). It is therefore only to
that extent that the Court will consider whether the Respondent has fully
complied with its obligation to respect the measures ordered by the Court.

456. The answer to this question may be found in the reasoning in the
present Judgment relating to the Applicant’s other submissions to the
Court. From these it is clear that in respect of the massacres at Srebrenica
in July 1995 the Respondent failed to fulfil its obligation indicated in
paragraph 52 A (1) of the Order of 8 April 1993 and reaffirmed in the
Order of 13 September 1993 to “take all measures within its power to
prevent commission of the crime of genocide”. Nor did it comply with
the measure indicated in paragraph 52 A (2) of the Order of 8 April 1993,
reaffirmed in the Order of 13 September 1993, insofar as that measure
required it to “ensure that any . . . organizations and persons which may
be subject to its . . . influence . . . do not commit any acts of genocide”.

457. However, the remainder of the Applicant’s seventh submission
claiming that the Respondent failed to comply with the provisional meas-
ures indicated must be rejected for the reasons set out above in respect of
the Applicant’s other submissions (paragraphs 415 and 424).

458. As for the request that the Court hold the Respondent to be
under an obligation to the Applicant to provide symbolic compensation,
in an amount to be determined by the Court, for the breach thus found,
the Court observes that the question of compensation for the injury
caused to the Applicant by the Respondent’s breach of aspects of the
Orders indicating provisional measures merges with the question of com-
pensation for the injury suffered from the violation of the corresponding
obligations under the Genocide Convention. It will therefore be dealt
with below, in connection with consideration of points (b) and (c) of the
Respondent’s sixth submission, which concern the financial compensa-
tion which the Applicant claims to be owed by the Respondent.

* * *
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XI. THE QUESTION OF REPARATION

459. Having thus found that the Respondent has failed to comply
with its obligations under the Genocide Convention in respect of the
prevention and punishment of genocide, the Court turns to the question
of reparation. The Applicant, in its final submissions, has asked the
Court to decide that the Respondent

“must redress the consequences of its international wrongful acts
and, as a result of the international responsibility incurred for . . .
violations of the Convention on the Prevention and Punishment of
the Crime of Genocide, must pay, and Bosnia and Herzegovina is
entitled to receive, in its own right and as parens patriae for its
citizens, full compensation for the damages and losses caused” (sub-
mission 6 (b)).

The Applicant also asks the Court to decide that the Respondent

“shall immediately take effective steps to ensure full compliance with
its obligation to punish acts of genocide under the Convention on
the Prevention and Punishment of the Crime of Genocide or any
other act prohibited by the Convention and to transfer individuals
accused of genocide or any other act prohibited by the Convention
to the International Criminal Tribunal for the former Yugoslavia
and to fully co-operate with this Tribunal” (submission 6 (a)),

and that the Respondent “shall provide specific guarantees and assur-
ances that it will not repeat the wrongful acts complained of, the form of
which guarantees and assurances is to be determined by the Court” (sub-
mission 6 (d)). These submissions, and in particular that relating to com-
pensation, were however predicated on the basis that the Court would
have upheld, not merely that part of the Applicant’s claim as relates to
the obligation of prevention and punishment, but also the claim that the
Respondent has violated its substantive obligation not to commit geno-
cide, as well as the ancillary obligations under the Convention concerning
complicity, conspiracy and incitement, and the claim that the Respond-
ent has aided and abetted genocide. The Court has now to consider what
is the appropriate form of reparation for the other forms of violation of
the Convention which have been alleged against the Respondent and
which the Court has found to have been established, that is to say
breaches of the obligations to prevent and punish.

460. The principle governing the determination of reparation for an
internationally wrongful act is as stated by the Permanent Court of Inter-
national Justice in the Factory at Chorzów case : that “reparation must,
so far as possible, wipe out all the consequences of the illegal act and
reestablish the situation which would, in all probability, have existed if
that act had not been committed” (P.C.I.J., Series A, No. 17, p. 47: see
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also Article 31 of the ILC’s Articles on State Responsibility). In the cir-
cumstances of this case, as the Applicant recognizes, it is inappropriate to
ask the Court to find that the Respondent is under an obligation of res-
titutio in integrum. Insofar as restitution is not possible, as the Court
stated in the case of the Gabčíkovo-Nagymaros Project (Hungary/Slova-
kia), “[i]t is a well-established rule of international law that an injured
State is entitled to obtain compensation from the State which has com-
mitted an internationally wrongful act for the damage caused by it”
(I.C.J. Reports 1997, p. 81, para. 152. ; cf. Legal Consequences of the
Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, I.C.J. Reports 2004, p. 198, paras. 152-153; see also Article 36
of the ILC’s Articles on State Responsibility). It is therefore appropriate
to consider what were the consequences of the failure of the Respondent
to comply with its obligations under the Genocide Convention to prevent
and punish the crime of genocide, committed in Bosnia and Herzegovina,
and what damage can be said to have been caused thereby.

461. The Court has found that the authorities of the Respondent
could not have been unaware of the grave risk of genocide once the VRS
forces had decided to take possession of the Srebrenica enclave, and that
in view of its influence over the events, the Respondent must be held to
have had the means of action by which it could seek to prevent genocide,
and to have manifestly refrained from employing them (paragraph 438).
To that extent therefore it failed to comply with its obligation of preven-
tion under the Convention. The obligation to prevent the commission of
the crime of genocide is imposed by the Genocide Convention on any
State party which, in a given situation, has it in its power to contribute to
restraining in any degree the commission of genocide. To make this find-
ing, the Court did not have to decide whether the acts of genocide com-
mitted at Srebrenica would have occurred anyway even if the Respondent
had done as it should have and employed the means available to it. This
is because, as explained above, the obligation to prevent genocide places
a State under a duty to act which is not dependent on the certainty that
the action to be taken will succeed in preventing the commission of acts
of genocide, or even on the likelihood of that outcome. It therefore does
not follow from the Court’s reasoning above in finding a violation by the
Respondent of its obligation of prevention that the atrocious suffering
caused by the genocide committed at Srebrenica would not have occurred
had the violation not taken place.

462. The Court cannot however leave it at that. Since it now has to
rule on the claim for reparation, it must ascertain whether, and to what
extent, the injury asserted by the Applicant is the consequence of wrong-
ful conduct by the Respondent with the consequence that the Respond-
ent should be required to make reparation for it, in accordance with the
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principle of customary international law stated above. In this context, the
question just mentioned, whether the genocide at Srebrenica would have
taken place even if the Respondent had attempted to prevent it by
employing all means in its possession, becomes directly relevant, for the
definition of the extent of the obligation of reparation borne by the
Respondent as a result of its wrongful conduct. The question is whether
there is a sufficiently direct and certain causal nexus between the wrong-
ful act, the Respondent’s breach of the obligation to prevent genocide,
and the injury suffered by the Applicant, consisting of all damage of any
type, material or moral, caused by the acts of genocide. Such a nexus
could be considered established only if the Court were able to conclude
from the case as a whole and with a sufficient degree of certainty that the
genocide at Srebrenica would in fact have been averted if the Respondent
had acted in compliance with its legal obligations. However, the Court
clearly cannot do so. As noted above, the Respondent did have signifi-
cant means of influencing the Bosnian Serb military and political authori-
ties which it could, and therefore should, have employed in an attempt to
prevent the atrocities, but it has not been shown that, in the specific con-
text of these events, those means would have sufficed to achieve the result
which the Respondent should have sought. Since the Court cannot there-
fore regard as proven a causal nexus between the Respondent’s violation
of its obligation of prevention and the damage resulting from the geno-
cide at Srebrenica, financial compensation is not the appropriate form of
reparation for the breach of the obligation to prevent genocide.

463. It is however clear that the Applicant is entitled to reparation in
the form of satisfaction, and this may take the most appropriate form, as
the Applicant itself suggested, of a declaration in the present Judgment
that the Respondent has failed to comply with the obligation imposed by
the Convention to prevent the crime of genocide. As in the Corfu Chan-
nel (United Kingdom v. Albania) case, the Court considers that a decla-
ration of this kind is “in itself appropriate satisfaction” (Merits, Judg-
ment, I.C.J. Reports 1949, pp. 35, 36), and it will, as in that case, include
such a declaration in the operative clause of the present Judgment. The
Applicant acknowledges that this failure is no longer continuing, and
accordingly has withdrawn the request made in the Reply that the Court
declare that the Respondent “has violated and is violating the Conven-
tion” (emphasis added).

464. The Court now turns to the question of the appropriate repara-
tion for the breach by the Respondent of its obligation under the Con-
vention to punish acts of genocide ; in this respect, the Applicant asserts
the existence of a continuing breach, and therefore maintains (inter alia)
its request for a declaration in that sense. As noted above (paragraph 440),
the Applicant includes under this heading the failure “to transfer indi-
viduals accused of genocide or any other act prohibited by the Conven-
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tion to the International Criminal Tribunal for the former Yugoslavia
and to fully co-operate with this Tribunal” ; and the Court has found that
in that respect the Respondent is indeed in breach of Article VI of the
Convention (paragraph 449 above). A declaration to that effect is there-
fore one appropriate form of satisfaction, in the same way as in relation
to the breach of the obligation to prevent genocide. However, the Appli-
cant asks the Court in this respect to decide more specifically that

“Serbia and Montenegro shall immediately take effective steps to
ensure full compliance with its obligation to punish acts of genocide
under the Convention on the Prevention and Punishment of the
Crime of Genocide or any other act prohibited by the Convention
and to transfer individuals accused of genocide or any other act pro-
hibited by the Convention to the International Criminal Tribunal for
the former Yugoslavia and to fully co-operate with this Tribunal.”

465. It will be clear from the Court’s findings above on the question of
the obligation to punish under the Convention that it is satisfied that the
Respondent has outstanding obligations as regards the transfer to the
ICTY of persons accused of genocide, in order to comply with its obli-
gations under Articles I and VI of the Genocide Convention, in particu-
lar in respect of General Ratko Mladić (paragraph 448). The Court will
therefore make a declaration in these terms in the operative clause of the
present Judgment, which will in its view constitute appropriate satisfac-
tion.

466. In its final submissions, the Applicant also requests the Court to
decide “that Serbia and Montenegro shall provide specific guarantees
and assurances that it will not repeat the wrongful acts complained of,
the form of which guarantees and assurances is to be determined by the
Court”. As presented, this submission relates to all the wrongful acts, i.e.
breaches of the Genocide Convention, attributed by the Applicant to the
Respondent, thus including alleged breaches of the Respondent’s obliga-
tion not itself to commit genocide, as well as the ancillary obligations
under the Convention concerning complicity, conspiracy and incitement.
Insofar as the Court has not upheld these claims, the submission falls.
There remains however the question whether it is appropriate to direct
that the Respondent provide guarantees and assurances of non-repetition
in relation to the established breaches of the obligations to prevent and
punish genocide. The Court notes the reasons advanced by counsel for
the Applicant at the hearings in support of the submission, which relate
for the most part to “recent events [which] cannot fail to cause concern as
to whether movements in Serbia and Montenegro calling for genocide
have disappeared”. It considers that these indications do not constitute
sufficient grounds for requiring guarantees of non-repetition. The Appli-
cant also referred in this connection to the question of non-compliance
with provisional measures, but this matter has already been examined
above (paragraphs 451 to 458), and will be mentioned further below. In
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the circumstances, the Court considers that the declaration referred to in
paragraph 465 above is sufficient as regards the Respondent’s continuing
duty of punishment, and therefore does not consider that this is a case in
which a direction for guarantees of non-repetition would be appropriate.

467. Finally, the Applicant has presented the following submission:

“That in failing to comply with the Orders for indication of
provisional measures rendered by the Court on 8 April 1993 and
13 September 1993 Serbia and Montenegro has been in breach of its
international obligations and is under an obligation to Bosnia
and Herzegovina to provide for the latter violation symbolic compen-
sation, the amount of which is to be determined by the Court.”

The provisional measures indicated by the Court’s Order of 8 April 1993,
and reiterated by the Order of 13 September 1993, were addressed spe-
cifically to the Respondent’s obligation “to prevent commission of the
crime of genocide” and to certain measures which should “in particular”
be taken to that end (I.C.J. Reports 1993, p. 24, para. 52 (A) (1) and (2)).

468. Provisional measures under Article 41 of the Statute are indicated
“pending [the] final decision” in the case, and the measures indicated in
1993 will thus lapse on the delivery of the present Judgment (cf. Anglo-
Iranian Oil Co. (United Kingdom v. Iran), Preliminary Objections, Judg-
ment, I.C.J. Reports 1952, p. 114; Military and Paramilitary Activities in
and against Nicaragua (Nicaragua v. United States of America), Juris-
diction and Admissibility, Judgment, I.C.J. Reports 1984, p. 442,
para. 112). However, as already observed (paragraph 452 above), orders
made by the Court indicating provisional measures under Article 41 of
the Statute have binding effect, and their purpose is to protect the rights
of either party, pending the final decision in the case.

469. The Court has found above (paragraph 456) that, in respect of
the massacres at Srebrenica in July 1995, the Respondent failed to take
measures which would have satisfied the requirements of para-
graphs 52 (A) (1) and (2) of the Court’s Order of 8 April 1993 (reaffirmed
in the Order of 13 September 1993). The Court however considers that,
for purposes of reparation, the Respondent’s non-compliance with the
provisional measures ordered is an aspect of, or merges with, its breaches
of the substantive obligations of prevention and punishment laid upon it
by the Convention. The Court does not therefore find it appropriate to
give effect to the Applicant’s request for an order for symbolic compensa-
tion in this respect. The Court will however include in the operative
clause of the present Judgment, by way of satisfaction, a declaration that
the Respondent has failed to comply with the Court’s Orders indicating
provisional measures.
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470. The Court further notes that one of the provisional measures
indicated in the Order of 8 April and reaffirmed in that of 13 Septem-
ber 1993 was addressed to both Parties. The Court’s findings in para-
graphs 456 to 457 and 469 are without prejudice to the question whether
the Applicant did not also fail to comply with the Orders indicating
provisional measures.

* * *
XII. OPERATIVE CLAUSE

471. For these reasons,

THE COURT,

(1) by ten votes to five,

Rejects the objections contained in the final submissions made by the
Respondent to the effect that the Court has no jurisdiction; and affirms
that it has jurisdiction, on the basis of Article IX of the Convention on
the Prevention and Punishment of the Crime of Genocide, to adjudicate
upon the dispute brought before it on 20 March 1993 by the Republic of
Bosnia and Herzegovina;

IN FAVOUR : President Higgins ; Vice-President Al-Khasawneh; Judges Owada,
Simma, Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna; Judge ad
hoc Mahiou;

AGAINST : Judges Ranjeva, Shi, Koroma, Skotnikov ; Judge ad hoc Kreća ;

(2) by thirteen votes to two,

Finds that Serbia has not committed genocide, through its organs or
persons whose acts engage its responsibility under customary interna-
tional law, in violation of its obligations under the Convention on the
Prevention and Punishment of the Crime of Genocide ;

IN FAVOUR : President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;

AGAINST : Vice-President Al-Khasawneh; Judge ad hoc Mahiou;

(3) by thirteen votes to two,

Finds that Serbia has not conspired to commit genocide, nor incited
the commission of genocide, in violation of its obligations under the Con-
vention on the Prevention and Punishment of the Crime of Genocide ;

IN FAVOUR : President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;

AGAINST : Vice-President Al-Khasawneh; Judge ad hoc Mahiou;
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(4) by eleven votes to four,

Finds that Serbia has not been complicit in genocide, in violation of its
obligations under the Convention on the Prevention and Punishment of
the Crime of Genocide ;

IN FAVOUR : President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Sepúlveda-Amor, Skotnikov ; Judge ad hoc Kreća ;

AGAINST : Vice-President Al-Khasawneh; Judges Keith, Bennouna; Judge ad
hoc Mahiou;

(5) by twelve votes to three,

Finds that Serbia has violated the obligation to prevent genocide,
under the Convention on the Prevention and Punishment of the Crime
of Genocide, in respect of the genocide that occurred in Srebrenica
in July 1995;

IN FAVOUR : President Higgins ; Vice-President Al-Khasawneh; Judges Ran-
jeva, Shi, Koroma, Owada, Simma, Abraham, Keith, Sepúlveda-Amor,
Bennouna; Judge ad hoc Mahiou;

AGAINST : Judges Tomka, Skotnikov ; Judge ad hoc Kreća ;

(6) by fourteen votes to one,

Finds that Serbia has violated its obligations under the Convention on
the Prevention and Punishment of the Crime of Genocide by having
failed to transfer Ratko Mladić, indicted for genocide and complicity in
genocide, for trial by the International Criminal Tribunal for the former
Yugoslavia, and thus having failed fully to co-operate with that Tribu-
nal ;

IN FAVOUR : President Higgins ; Vice-President Al-Khasawneh; Judges Ran-
jeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, Sepúlveda-
Amor, Bennouna, Skotnikov ; Judge ad hoc Mahiou;

AGAINST : Judge ad hoc Kreća ;

(7) by thirteen votes to two,

Finds that Serbia has violated its obligation to comply with the provi-
sional measures ordered by the Court on 8 April and 13 September 1993
in this case, inasmuch as it failed to take all measures within its power to
prevent genocide in Srebrenica in July 1995;

IN FAVOUR : President Higgins ; Vice-President Al-Khasawneh; Judges Ran-
jeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, Sepúlveda-
Amor, Bennouna; Judge ad hoc Mahiou;

AGAINST : Judge Skotnikov ; Judge ad hoc Kreća ;

(8) by fourteen votes to one,

Decides that Serbia shall immediately take effective steps to ensure full
compliance with its obligation under the Convention on the Prevention
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and Punishment of the Crime of Genocide to punish acts of genocide as
defined by Article II of the Convention, or any of the other acts pro-
scribed by Article III of the Convention, and to transfer individuals
accused of genocide or any of those other acts for trial by the Interna-
tional Criminal Tribunal for the former Yugoslavia, and to co-operate
fully with that Tribunal ;

IN FAVOUR : President Higgins ; Vice-President Al-Khasawneh; Judges Ran-
jeva, Shi, Koroma, Owada, Simma, Tomka, Abraham, Keith, Sepúlveda-
Amor, Bennouna, Skotnikov ; Judge ad hoc Mahiou;

AGAINST : Judge ad hoc Kreća ;

(9) by thirteen votes to two,

Finds that, as regards the breaches by Serbia of the obligations referred
to in subparagraphs (5) and (7) above, the Court’s findings in those para-
graphs constitute appropriate satisfaction, and that the case is not one in
which an order for payment of compensation, or, in respect of the viola-
tion referred to in subparagraph (5), a direction to provide assurances
and guarantees of non-repetition, would be appropriate.

IN FAVOUR : President Higgins ; Judges Ranjeva, Shi, Koroma, Owada, Simma,
Tomka, Abraham, Keith, Sepúlveda-Amor, Bennouna, Skotnikov ; Judge
ad hoc Kreća ;

AGAINST : Vice-President Al-Khasawneh; Judge ad hoc Mahiou.

Done in English and in French, the English text being authoritative,
at the Peace Palace, The Hague, this twenty-sixth day of February,
two thousand and seven, in three copies, one of which will be placed
in the archives of the Court and the others transmitted to the Govern-
ment of Bosnia and Herzegovina and the Government of Serbia, respec-
tively.

(Signed) Rosalyn HIGGINS,
President.

(Signed) Philippe COUVREUR,
Registrar.

Vice-President AL-KHASAWNEH appends a dissenting opinion to the
Judgment of the Court ; Judges RANJEVA, SHI and KOROMA append a
joint dissenting opinion to the Judgment of the Court ; Judge RANJEVA

appends a separate opinion to the Judgment of the Court ; Judges SHI

and KOROMA append a joint declaration to the Judgment of the Court ;
Judges OWADA and TOMKA append separate opinions to the Judgment of
the Court ; Judges KEITH, BENNOUNA and SKOTNIKOV append declarations
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to the Judgment of the Court ; Judge ad hoc MAHIOU appends a dissent-
ing opinion to the Judgment of the Court ; Judge ad hoc KRECuA appends
a separate opinion to the Judgment of the Court.

(Initialled) R.H.

(Initialled) Ph.C.
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GE.09-46922  (E)    070110 

Committee on Economic, Social and Cultural Rights 
Forty-third session 
2–20 November 2009 

General comment No. 21 

Right of everyone to take part in cultural life (art. 15, para. 1 (a), of the 
International Covenant on Economic, Social and Cultural Rights) 

I. Introduction and basic premises

1. Cultural rights are an integral part of human rights and, like other rights, are
universal, indivisible and interdependent. The full promotion of and respect for cultural
rights is essential for the maintenance of human dignity and positive social interaction
between individuals and communities in a diverse and multicultural world.

2. The right of everyone to take part in cultural life is closely related to the other
cultural rights contained in article 15: the right to enjoy the benefits of scientific progress
and its applications (art. 15, para. 1 (b)); the right of everyone to benefit from the protection
of moral and material interests resulting from any scientific, literary or artistic production
of which they are the author (art. 15, para. 1 (c)); and the right to freedom indispensable for
scientific research and creative activity (art. 15, para. 3). The right of everyone to take part
in cultural life is also intrinsically linked to the right to education (arts. 13 and 14), through
which individuals and communities pass on their values, religion, customs, language and
other cultural references, and which helps to foster an atmosphere of mutual understanding
and respect for cultural values. The right to take part in cultural life is also interdependent
on other rights enshrined in the Covenant, including the right of all peoples to
self-determination (art. 1) and the right to an adequate standard of living (art. 11).

3. The right of everyone to take part in cultural life is also recognized in article 27,
paragraph 1, of the Universal Declaration of Human Rights, which states that “everyone has
the right freely to participate in the cultural life of the community”. Other international
instruments refer to the right to equal participation in cultural activities;1 the right to
participate in all aspects of social and cultural life;2 the right to participate fully in cultural

1 International Convention on the Elimination of All Forms of Racial Discrimination, art. 5 (e) (vi). 
2 Convention on the Elimination of All Forms of Discrimination against Women, art. 13 (c). 

United Nations E/C.12/GC/21
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and artistic life;3 the right of access to and participation in cultural life;4 and the right to take 
part on an equal basis with others in cultural life.5 Instruments on civil and political rights,6

on the rights of persons belonging to minorities to enjoy their own culture, to profess and 
practise their own religion, and to use their own language, in private and in public,7 and to 
participate effectively in cultural life,8 on the rights of indigenous peoples to their cultural 
institutions, ancestral lands, natural resources and traditional knowledge,9 and on the right 
to development10 also contain important provisions on this subject. 

4. In the present general comment, the Committee addresses specifically the right of 
everyone under article 15 paragraph 1 (a), to take part in cultural life, in conjunction with 
paragraphs 2, 3 and 4, as they relate to culture, creative activity and the development of 
international contacts and cooperation in cultural fields, respectively. The right of everyone 
to benefit from the protection of moral and material interests resulting from any scientific, 
literary or artistic production of which they are the author, as provided for in article 15, 
paragraph 1 (c), was the subject of general comment No. 17 (2005).  

5. The Committee has gained long experience on this subject through its consideration 
of reports and dialogue with States parties. In addition, it has twice organized a day of 
general discussion, once in 1992 and again in 2008, with representatives of international 
organizations and civil society with a view to preparing the present general comment. 

 II. Normative content of article 15, paragraph 1 (a) 

6. The right to take part in cultural life can be characterized as a freedom. In order for 
this right to be ensured, it requires from the State party both abstention (i.e., non-
interference with the exercise of cultural practices and with access to cultural goods and 
services) and positive action (ensuring preconditions for participation, facilitation and 
promotion of cultural life, and access to and preservation of cultural goods). 

7. The decision by a person whether or not to exercise the right to take part in cultural 
life individually, or in association with others, is a cultural choice and, as such, should be 
recognized, respected and protected on the basis of equality. This is especially important for 
all indigenous peoples, who have the right to the full enjoyment, as a collective or as 
individuals, of all human rights and fundamental freedoms as recognized in the Charter of 
the United Nations, the Universal Declaration of Human Rights and international human 
rights law, as well as the United Nations Declaration on the Rights of Indigenous Peoples.  

3 Convention on the Rights of the Child, art. 31, para. 2. 
4 International Convention on the Protection of the Rights of All Migrant Workers and Members of 

Their Families, art. 43, para. 1 (g). 
5 Convention on the Rights of Persons with Disabilities, art. 30, para. 1. 
6 In particular the International Covenant on Civil and Political Rights, arts. 17, 18, 19, 21 and 22. 
7 International Covenant on Civil and Political Rights, art. 27. 
8 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic 

Minorities, art. 2, paras. 1 and 2. See also Framework Convention for the Protection of National 
Minorities (Council of Europe, ETS No. 157), art. 15. 

9 United Nations Declaration on the Rights of Indigenous Peoples, in particular arts. 5, 8, and 10–13 ff. 
See also ILO Convention No. 169 concerning Indigenous and Tribal Peoples in Independent 
Countries, in particular arts. 2, 5, 7, 8, and 13–15 ff.  

10 Declaration on the Right to Development (General Assembly resolution 41/128), art. 1. In its general 
comment No. 4, paragraph 9, the Committee considers that rights cannot be viewed in isolation from 
other human rights contained in the two international Covenants and other applicable international 
instruments. 
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 A. Components of article 15, paragraph 1 (a) 

8. The content or scope of the terms used in article 15, paragraph 1 (a), on the right of 
everyone to take part in cultural life, is to be understood as set out below:  

  “Everyone” 

9. In its general comment No. 17 on the right to benefit from the protection of moral 
and material interests resulting from any scientific, literary or artistic production of which 
one is the author,11 the Committee recognizes that the term “everyone” in the first line of 
article 15 may denote the individual or the collective; in other words, cultural rights may be 
exercised by a person (a) as an individual, (b) in association with others, or (c) within a 
community or group, as such. 

  “Cultural life” 

10. Various definitions of “culture” have been postulated in the past and others may 
arise in the future. All of them, however, refer to the multifaceted content implicit in the 
concept of culture.12

11. In the Committee’s view, culture is a broad, inclusive concept encompassing all 
manifestations of human existence. The expression “cultural life” is an explicit reference to 
culture as a living process, historical, dynamic and evolving, with a past, a present and a 
future. 

12. The concept of culture must be seen not as a series of isolated manifestations or 
hermetic compartments, but as an interactive process whereby individuals and 
communities, while preserving their specificities and purposes, give expression to the 
culture of humanity. This concept takes account of the individuality and otherness of 
culture as the creation and product of society. 

13. The Committee considers that culture, for the purpose of implementing article 15 (1) 
(a), encompasses, inter alia, ways of life, language, oral and written literature, music and 
song, non-verbal communication, religion or belief systems, rites and ceremonies, sport and 
games, methods of production or technology, natural and man-made environments, food, 

11 See definition of “author” in general comment No. 17 (2005), paras. 7 and 8. 
12 Culture is (a) “the set of distinctive spiritual, material, intellectual and emotional features of a 
society or a social group, [which] encompasses, in addition to art and literature, lifestyles, ways of 
living together, value systems, traditions and beliefs” (UNESCO Universal Declaration on Cultural 
Diversity, fifth preambular paragraph); (b) “in its very essence, a social phenomenon resulting from 
individuals joining and cooperating in creative activities [and] is not limited to access to works of art 
and the human rights, but is at one and the same time the acquisition of knowledge, the demand for a 
way of life and need to communicate” (UNESCO recommendation on participation by the people at 
large in cultural life and their contribution to it, 1976, the Nairobi recommendation, fifth preambular 
paragraph (a) and (c)); (c) “covers those values, beliefs, convictions, languages, knowledge and the 
arts, traditions, institutions and ways of life through which a person or a group expresses their 
humanity and meanings that they give to their existence and to their development” (Fribourg 
Declaration on Cultural Rights, art. 2 (a) (definitions); (d) “the sum total of the material and spiritual 
activities and products of a given social group which distinguishes it from other similar groups [and] a 
system of values and symbols as well as a set of practices that a specific cultural group reproduces 
over time and which provides individuals with the required signposts and meanings for behaviour and 
social relationships in everyday life”. (Rodolfo Stavenhagen, “Cultural Rights: A social science 
perspective”, in H. Niec (ed.), Cultural Rights and Wrongs: A collection of essays in commemoration 
of the 50th anniversary of the Universal Declaration of Human Rights, Paris and Leicester, UNESCO 
Publishing and Institute of Art and Law). 
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clothing and shelter and the arts, customs and traditions through which individuals, groups 
of individuals and communities express their humanity and the meaning they give to their 
existence, and build their world view representing their encounter with the external forces 
affecting their lives. Culture shapes and mirrors the values of well-being and the economic, 
social and political life of individuals, groups of individuals and communities. 

  “To participate” or “to take part” 

14. The terms “to participate” and “to take part” have the same meaning and are used 
interchangeably in other international and regional instruments.  

15. There are, among others, three interrelated main components of the right to 
participate or take part in cultural life: (a) participation in, (b) access to, and (c) contribution 
to cultural life. 

 (a) Participation covers in particular the right of everyone — alone, or in 
association with others or as a community — to act freely, to choose his or her own 
identity, to identify or not with one or several communities or to change that choice, to take 
part in the political life of society, to engage in one’s own cultural practices and to express 
oneself in the language of one’s choice. Everyone also has the right to seek and develop 
cultural knowledge and expressions and to share them with others, as well as to act 
creatively and take part in creative activity; 

 (b) Access covers in particular the right of everyone — alone, in association with 
others or as a community — to know and understand his or her own culture and that of 
others  through education and information, and to receive quality education and training 
with due regard for cultural identity. Everyone has also the right to learn about forms of 
expression and dissemination through any technical medium of information or 
communication, to follow a way of life associated with the use of cultural goods and 
resources such as land, water,13 biodiversity, language or specific institutions, and to benefit 
from the cultural heritage and the creation of other individuals and communities; 

 (c) Contribution to cultural life refers to the right of everyone to be involved in 
creating the spiritual, material, intellectual and emotional expressions of the community. 
This is supported by the right to take part in the development of the community to which a 
person belongs, and in the definition, elaboration and implementation of policies and 
decisions that have an impact on the exercise of a person’s cultural rights.14

 B. Elements of the right to take part in cultural life 

16. The following are necessary conditions for the full realization of the right of 
everyone to take part in cultural life on the basis of equality and non-discrimination. 

 (a) Availability is the presence of cultural goods and services that are open for 
everyone to enjoy and benefit from, including libraries, museums, theatres, cinemas and 
sports stadiums; literature, including folklore, and the arts in all forms; the shared open 
spaces essential to cultural interaction, such as parks, squares, avenues and streets; nature’s 
gifts, such as seas, lakes, rivers, mountains, forests and nature reserves, including the flora 
and fauna found there, which give nations their character and biodiversity; intangible 
cultural goods, such as languages, customs, traditions, beliefs, knowledge and history, as 

13 General comment No. 15 (2002), paras. 6 and 11. 
14 UNESCO Universal Declaration on Cultural Diversity, art. 5. See also Fribourg Declaration on 

Cultural Rights, art. 7. 
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well as values, which make up identity and contribute to the cultural diversity of individuals 
and communities. Of all the cultural goods, one of special value is the productive 
intercultural kinship that arises where diverse groups, minorities and communities can 
freely share the same territory; 

 (b) Accessibility consists of effective and concrete opportunities for individuals 
and communities to enjoy culture fully, within physical and financial reach for all in both 
urban and rural areas, without discrimination.15 It is essential, in this regard, that access for 
older persons and persons with disabilities, as well as for those who live in poverty, is 
provided and facilitated. Accessibility also includes the right of everyone to seek, receive 
and share information on all manifestations of culture in the language of the person’s 
choice, and the access of communities to means of expressions and dissemination.  

 (c) Acceptability entails that the laws, policies, strategies, programmes and 
measures adopted by the State party for the enjoyment of cultural rights should be 
formulated and implemented in such a way as to be acceptable to the individuals and 
communities involved. In this regard, consultations should be held with the individuals and 
communities concerned in order to ensure that the measures to protect cultural diversity are 
acceptable to them; 

 (d) Adaptability refers to the flexibility and relevance of strategies, policies, 
programmes and measures adopted by the State party in any area of cultural life, which 
must be respectful of the cultural diversity of individuals and communities; 

 (e) Appropriateness refers to the realization of a specific human right in a way 
that is pertinent and suitable to a given cultural modality or context, that is, respectful of the 
culture and cultural rights of individuals and communities, including minorities and 
indigenous peoples.16 The Committee has in many instances referred to the notion of 
cultural appropriateness (or cultural acceptability or adequacy) in past general comments, in 
relation in particular to the rights to food, health, water, housing and education. The way in 
which rights are implemented may also have an impact on cultural life and cultural 
diversity. The Committee wishes to stress in this regard the need to take into account, as far 
as possible, cultural values attached to, inter alia, food and food consumption, the use of 
water, the way health and education services are provided and the way housing is designed 
and constructed. 

 C. Limitations to the right to take part in cultural life 

17. The right of everyone to take part in cultural life is closely linked to the enjoyment 
of other rights recognized in the international human rights instruments. Consequently, 
States parties have a duty to implement their obligations under article 15, paragraph 1 (a), 
together with their obligations under other provisions of the Covenant and international 
instruments, in order to promote and protect the entire range of human rights guaranteed 
under international law. 

18. The Committee wishes to recall that, while account must be taken of national and 
regional particularities and various historical, cultural and religious backgrounds, it is the 
duty of States, regardless of their political, economic or cultural systems, to promote and 
protect all human rights and fundamental freedoms.17 Thus, no one may invoke cultural 

15 See general comment No. 20 (2009). 
16 Fribourg Declaration on Cultural Rights, art. 1 (e). 
17 Vienna Declaration and Programme of Action, para. 5. 
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diversity to infringe upon human rights guaranteed by international law, nor to limit their 
scope.18

19. Applying limitations to the right of everyone to take part in cultural life may be 
necessary in certain circumstances, in particular in the case of negative practices, including 
those attributed to customs and traditions, that infringe upon other human rights. Such 
limitations must pursue a legitimate aim, be compatible with the nature of this right and be 
strictly necessary for the promotion of general welfare in a democratic society, in 
accordance with article 4 of the Covenant. Any limitations must therefore be proportionate, 
meaning that the least restrictive measures must be taken when several types of limitations 
may be imposed. The Committee also wishes to stress the need to take into consideration 
existing international human rights standards on limitations that can or cannot be 
legitimately imposed on rights that are intrinsically linked to the right to take part in 
cultural life, such as the rights to privacy, to freedom of thought, conscience and religion, to 
freedom of opinion and expression, to peaceful assembly and to freedom of association. 

20. Article 15, paragraph 1 (a) may not be interpreted as implying for any State, group 
or person any right to engage in any activity or perform any act aimed at the destruction of 
any of the rights and freedoms recognized in the Covenant or at their limitation to a greater 
extent than is provided for therein.19

 D. Special topics of broad application 

  Non-discrimination and equal treatment 

21. Article 2, paragraph 2, and article 3 of the Covenant prohibit any discrimination in 
the exercise of the right of everyone to take part in cultural life on the grounds of race, 
colour, sex, language, religion, political or other opinion, national or social origin, property, 
birth or other status.20

22. In particular, no one shall be discriminated against because he or she chooses to 
belong, or not to belong, to a given cultural community or group, or to practise or not to 
practise a particular cultural activity. Likewise, no one shall be excluded from access to 
cultural practices, goods and services. 

23. The Committee emphasizes that the elimination of all forms of discrimination in 
order to guarantee the exercise of the right of everyone to take part in cultural life can, in 
many cases, be achieved with limited resources21 by the adoption, amendment or repeal of 
legislation, or through publicity and information. In particular, a first and important step 
towards the elimination of discrimination, whether direct or indirect, is for States to 
recognize the existence of diverse cultural identities of individuals and communities on 
their territories. The Committee also refers States parties to its general comment No. 3 
(1990), paragraph 12, on the nature of States parties’ obligations, which establishes that, 
even in times of severe resource constraints, the most disadvantaged and marginalized 
individuals and groups can and indeed must be protected by the adoption of relatively low-
cost targeted programmes. 

18 Universal Declaration on Cultural Diversity, art. 4. 
19 International Covenant on Economic, Social and Cultural Rights, art. 5, para. 1. 
20 See general comment No. 20 (2009). 
21 See general comment No. 3 (1990); statement by the Committee: an evaluation of the obligation to 

take steps to the “maximum of available resources” under an optional protocol to the Covenant 
(E/C.12/2007/1). 
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24. The adoption of temporary special measures with the sole purpose of achieving de 
facto equality does not constitute discrimination, provided that such measures do not 
perpetuate unequal protection or form a separate system of protection for certain 
individuals or groups of individuals, and that they are discontinued when the objectives for 
which they were taken have been achieved. 

 E. Persons and communities requiring special protection 

 1. Women 

25. Ensuring the equal right of men and women to the enjoyment of economic, social 
and cultural rights is a mandatory and immediate obligation of States parties.22

Implementing article 3 of the Covenant, in relation to article 15, paragraph 1 (a), requires, 
inter alia, the elimination of institutional and legal obstacles as well as those based on 
negative practices, including those attributed to customs and traditions, that prevent women 
from participating fully in cultural life, science education and scientific research.23

 2. Children 

26. Children play a fundamental role as the bearers and transmitters of cultural values 
from generation to generation. States parties should take all the steps necessary to stimulate 
and develop children’s full potential in the area of cultural life, with due regard for the 
rights and responsibilities of their parents or guardians. In particular, when taking into 
consideration their obligations under the Covenant and other human rights instruments on 
the right to education, including with regard to the aims of education,24 States should recall 
that the fundamental aim of educational development is the transmission and enrichment of 
common cultural and moral values in which the individual and society find their identity 
and worth.25 Thus, education must be culturally appropriate, include human rights 
education, enable children to develop their personality and cultural identity and to learn and 
understand cultural values and practices of the communities to which they belong, as well 
as those of other communities and societies. 

27. The Committee wishes to recall in this regard that educational programmes of States 
parties should respect the cultural specificities of national or ethnic, linguistic and religious 
minorities as well as indigenous peoples, and incorporate in those programmes their 
history, knowledge and technologies, as well as their social, economic and cultural values 
and aspirations. Such programmes should be included in school curricula for all, not only 
for minorities and indigenous peoples. States parties should adopt measures and spare no 
effort to ensure that educational programmes for minorities and indigenous groups are 
conducted on or in their own language, taking into consideration the wishes expressed by 
communities and in the international human rights standards in this area.26 Educational 
programmes should also transmit the necessary knowledge to enable everyone to participate 
fully and on an equal footing in their own and in national communities. 

22 General comment No. 16 (2005), para. 16. 
23 Ibid., para. 31. 
24 In particular articles 28 and 29 of the Convention on the Rights of the Child. 
25 World Declaration on Education for All: Meeting Basic Learning Needs, art. I-3. 
26 In particular the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and 

Linguistic Minorities, the Declaration on the Rights of Indigenous Peoples and the International 
Labour Organization Convention concerning Indigenous and Tribal Peoples in Independent Countries 
(Convention No. 169). 
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 3. Older persons 

28. The Committee is of the view that States parties to the Covenant are obligated to pay 
particular attention to the promotion and protection of the cultural rights of older persons. 
The Committee emphasizes the important role that older persons continue to play in most 
societies by reason of their creative, artistic and intellectual abilities, and as the transmitters 
of information, knowledge, traditions and cultural values. Consequently, the Committee 
attaches particular importance to the message contained in recommendations 44 and 48 of 
the Vienna International Plan of Action on Aging, calling for the development of 
programmes featuring older persons as teachers and transmitters of knowledge, culture and 
spiritual values, and encouraging Governments and international organizations to support 
programmes aimed at providing older persons with easier physical access to cultural 
institutions (such as museums, theatres, concert halls and cinemas).27

29. The Committee therefore urges States parties to take account of the 
recommendations contained in the United Nations Principles for Older Persons, and in 
particular of principle 7, that older persons should remain integrated in society, participate 
actively in the formulation and implementation of policies that directly affect their 
well-being and share their knowledge and skills with younger generations; and principle 16, 
that older persons should have access to the educational, cultural, spiritual and recreational 
resources of society.28

 4. Persons with disabilities 

30. Paragraph 17 of the Standard Rules on the Equalization of Opportunities for Persons 
with Disabilities provides that States should ensure that persons with disabilities have the 
opportunity to utilize their creative, artistic and intellectual potential, not only for their own 
benefit, but also for the enrichment of their community, be they in urban or rural areas, and 
that States should promote accessibility to and availability of places for cultural 
performances and services.29

31. In order to facilitate participation of persons with disabilities in cultural life, States 
parties should, inter alia, recognize the right of these persons to have access to cultural 
material, television programmes, films, theatre and other cultural activities, in accessible 
forms; to have access to places where cultural performances or services are offered, such as 
theatres, museums, cinemas, libraries and tourist services and, to the extent possible, to 
monuments and places of national cultural importance; to the recognition of their specific 
cultural and linguistic identity, including sign language and the culture of the deaf; and to 
the encouragement and promotion of their participation, to the extent possible, in 
recreational, leisure and sporting activities.30

 5. Minorities 

32. In the Committee’s view, article 15, paragraph 1 (a) of the Covenant also includes 
the right of minorities and of persons belonging to minorities to take part in the cultural life 
of society, and also to conserve, promote and develop their own culture.31 This right entails 
the obligation of States parties to recognize, respect and protect minority cultures as an 
essential component of the identity of the States themselves. Consequently, minorities have 

27 General comment No. 6 (1995), paras. 38 and 40. 
28 General comment No. 6 (1995), para. 39. 
29 General Assembly resolution 48/96, annex. 
30 Convention on the Rights of Persons with Disabilities, art. 30. 
31 International Covenant on Civil and Political Rights, art. 27; Declaration on the Rights of Persons 

Belonging to National or Ethnic, Religious and Linguistic Minorities, para. 1 (1). 
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the right to their cultural diversity, traditions, customs, religion, forms of education, 
languages, communication media (press, radio, television, Internet) and other 
manifestations of their cultural identity and membership. 

33. Minorities, as well as persons belonging to minorities, have the right not only to 
their own identity but also to development in all areas of cultural life. Any programme 
intended to promote the constructive integration of minorities and persons belonging to 
minorities into the society of a State party should thus be based on inclusion, participation 
and non-discrimination, with a view to preserving the distinctive character of minority 
cultures. 

 6. Migrants 

34. States parties should pay particular attention to the protection of the cultural 
identities of migrants, as well as their language, religion and folklore, and of their right to 
hold cultural, artistic and intercultural events. States parties should not prevent migrants 
from maintaining their cultural links with their countries of origin.32

35. As education is intrinsically related to culture, the Committee recommends that 
States parties adopt appropriate measures to enable the children of migrants to attend, on a 
basis of equal treatment, State-run educational institution and programmes. 

 7. Indigenous peoples 

36. States parties should take measures to guarantee that the exercise of the right to take 
part in cultural life takes due account of the values of cultural life, which may be strongly 
communal or which can only be expressed and enjoyed as a community by indigenous 
peoples.33 The strong communal dimension of indigenous peoples’ cultural life is 
indispensable to their existence, well-being and full development, and includes the right to 
the lands, territories and resources which they have traditionally owned, occupied or 
otherwise used or acquired.34 Indigenous peoples’ cultural values and rights associated with 
their ancestral lands and their relationship with nature should be regarded with respect and 
protected, in order to prevent the degradation of their particular way of life, including their 
means of subsistence, the loss of their natural resources and, ultimately, their cultural 
identity.35 States parties must therefore take measures to recognize and protect the rights of 
indigenous peoples to own, develop, control and use their communal lands, territories and 
resources, and, where they have been otherwise inhabited or used without their free and 
informed consent, take steps to return these lands and territories.  

37. Indigenous peoples have the right to act collectively to ensure respect for their right 
to maintain, control, protect and develop their cultural heritage, traditional knowledge and 
traditional cultural expressions, as well as the manifestations of their sciences, technologies 
and cultures, including human and genetic resources, seeds, medicines, knowledge of the 
properties of fauna and flora, oral traditions, literature, designs, sports and traditional 
games, and visual and performing arts.36 States parties should respect the principle of free, 

32 International Convention on the Protection of the Rights of All Migrant Workers and Members of 
Their Families, art. 31. 

33 See Declaration on the Rights of Indigenous Peoples, art. 1. See also ILO Convention concerning 
Indigenous and Tribal Peoples in Independent Countries (Convention No. 169), art. 1, para. 2. 

34 United Nations Declaration on the Rights of Indigenous Peoples, art. 26 (a). 
35 Convention No. 169, arts. 13–16. See also the United Nations Declaration on the Rights of 

Indigenous Peoples, arts. 20 and 33. 
36 ILO Convention No. 169, arts. 5 and 31. See also the United Nations Declaration on the Rights of 

Indigenous Peoples, arts. 11–13. 
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prior and informed consent of indigenous peoples in all matters covered by their specific 
rights.37

 8. Persons living in poverty 

38. The Committee considers that every person or group of persons is endowed with a 
cultural richness inherent in their humanity and therefore can make, and continues to make, 
a significant contribution to the development of culture. Nevertheless, it must be borne in 
mind that, in practice, poverty seriously restricts the ability of a person or a group of 
persons to exercise the right to take part in, gain access and contribute to, on equal terms, 
all spheres of cultural life, and more importantly, seriously affects their hopes for the future 
and their ability to enjoy effectively their own culture. The common underlying theme in 
the experience of persons living in poverty is a sense of powerlessness that is often a 
consequence of their situation. Awareness of their human rights, and particularly the right 
of every person to take part in cultural life, can significantly empower persons or groups of 
persons living in poverty.38

39. Culture as a social product must be brought within the reach of all, on the basis of 
equality, non-discrimination and participation. Therefore, in implementing the legal 
obligations enshrined in article 15, paragraph 1 (a), of the Covenant, States parties must 
adopt, without delay, concrete measures to ensure adequate protection and the full exercise 
of the right of persons living in poverty and their communities to enjoy and take part in 
cultural life. In this respect, the Committee refers States parties to its statement on poverty 
and the International Covenant on Economic, Social and Cultural Rights.39

 F. Cultural diversity and the right to take part in cultural life 

40. The protection of cultural diversity is an ethical imperative, inseparable from respect 
for human dignity. It implies a commitment to human rights and fundamental freedoms, 
and requires the full implementation of cultural rights, including the right to take part in 
cultural life.40

41. Cultures have no fixed borders. The phenomena of migration, integration, 
assimilation and globalization have brought cultures, groups and individuals into closer 
contact than ever before, at a time when each of them is striving to keep their own identity.  

42. Given that globalization has positive and negative effects, States parties must take 
appropriate steps to avoid its adverse consequences on the right to take part in cultural life, 
particularly for the most disadvantaged and marginalized individuals and groups, such as 
persons living in poverty. Far from having produced a single world culture, globalization 
has demonstrated that the concept of culture implies the coexistence of different cultures. 

43. States parties should also bear in mind that cultural activities, goods and services 
have economic and cultural dimensions, conveying identity, values and meanings. They 
must not be treated as having solely a commercial value.41 In particular, bearing in mind 
article 15 (2) of the Covenant, States parties should adopt measures to protect and promote 

37 ILO Convention No. 169, art. 6 (a). See also the United Nations Declaration on the Rights of 
Indigenous Peoples, art. 19. 

38 See E/C.12/2001/10, para. 5. 
39 Ibid., para. 14. 
40 See the Universal Declaration on Cultural Diversity, arts. 4 and 5. 
41 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions, 

preamble, para. 18. See also the Universal Declaration on Cultural Diversity, art. 8. 
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the diversity of cultural expressions,42 and enable all cultures to express themselves and 
make themselves known.43 In this respect, due regard should be paid to human rights 
standards, including the right to information and expression, and to the need to protect the 
free flow of ideas by word and image. The measures may also aim at preventing the signs, 
symbols and expressions of a particular culture from being taken out of context for the sole 
purpose of marketing or exploitation by the mass media. 

 III. States parties’ obligations 

 A. General legal obligations 

44. The Covenant imposes on States parties the immediate obligation to guarantee that 
the right set out in article 15, paragraph 1 (a), is exercised without discrimination, to 
recognize cultural practices and to refrain from interfering in their enjoyment and 
development.44

45. While the Covenant provides for the “progressive” realization of the rights set out in 
its provisions and recognizes the problems arising from limited resources, it imposes on 
States parties the specific and continuing obligation to take deliberate and concrete 
measures aimed at the full implementation of the right of everyone to take part in cultural 
life.45

46. As in the case of the other rights set out in the Covenant, regressive measures taken 
in relation to the right of everyone to take part in cultural life are not permitted. 
Consequently, if any such measure is taken deliberately, the State party has to prove that it 
was taken after careful consideration of all alternatives and that the measure in question is 
justified, bearing in mind the complete set of rights recognized in the Covenant.46

47. Given the interrelationship between the rights set out in article 15 of the Covenant 
(see paragraph 2 above), the full realization of the right of everyone to take part in cultural 
life also requires the adoption of steps necessary for the conservation, development and 
dissemination of science and culture, as well as steps to ensure respect for the freedom 
indispensable to scientific research and creative activity, in accordance with paragraphs 2 
and 3, respectively, of article 15.47

 B. Specific legal obligations 

48. The right of everyone to take part in cultural life, like the other rights enshrined in 
the Covenant, imposes three types or levels of obligations on States parties: (a) the 
obligation to respect; (b) the obligation to protect; and (c) the obligation to fulfil. The 

42 UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions, art. 
IV-5. 

43 See the Universal Declaration on Cultural Diversity, art. 6. 
44 See general comment No. 20 (2009). 
45 See general comments No. 3 (1990), para. 9, No. 13 (1999), para. 44, No. 14 (2000), para. 31, No. 

17 (2005), para. 26 and No. 18 (2005), para. 20. See also the Limburg Principles on the 
Implementation of the International Covenant on Economic, Social and Cultural Rights, para. 21. 

46 See general comments No. 3 (1990), para. 9, No. 13 (1999), para. 45, No. 14 (2000), para. 32, No. 17 
(2005), para. 27 and No. 18 (2005), para. 21. 

47 See general comments No. 13 (1999), paras. 46 and 47, No. 14 (2000), para. 33, No. 17 (2005), para. 
28 and No. 18 (2005), para. 22. 
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obligation to respect requires States parties to refrain from interfering, directly or indirectly, 
with the enjoyment of the right to take part in cultural life. The obligation to protect 
requires States parties to take steps to prevent third parties from interfering in the right to 
take part in cultural life. Lastly, the obligation to fulfil requires States parties to take 
appropriate legislative, administrative, judicial, budgetary, promotional and other measures 
aimed at the full realization of the right enshrined in article 15, paragraph 1 (a), of the 
Covenant.48

49. The obligation to respect includes the adoption of specific measures aimed at 
achieving respect for the right of everyone, individually or in association with others or 
within a community or group: 

 (a) To freely choose their own cultural identity, to belong or not to belong to a 
community, and have their choice respected; 

This includes the right not to be subjected to any form of discrimination based on 
cultural identity, exclusion or forced assimilation,49  and the right of all persons to 
express their cultural identity freely and to exercise their cultural practices and way 
of life. States parties should consequently ensure that their legislation does not 
impair the enjoyment of these rights through direct or indirect discrimination. 

 (b) To enjoy freedom of opinion, freedom of expression in the language or 
languages of their choice, and the right to seek, receive and impart information and ideas of 
all kinds and forms including art forms, regardless of frontiers of any kind; 

This implies the right of all persons to have access to, and to participate in, varied 
information exchanges, and to have access to cultural goods and services, 
understood as vectors of identity, values and meaning.50

 (c) To enjoy the freedom to create, individually, in association with others, or 
within a community or group, which implies that States parties must abolish censorship of 
cultural activities in the arts and other forms of expression, if any; 

This obligation is closely related to the duty of States parties, under article 15, 
paragraph 3, “to respect the freedom indispensable for scientific research and 
creative activity”. 

 (d) To have access to their own cultural and linguistic heritage and to that of 
others; 

In particular, States must respect free access by minorities to their own culture, 
heritage and other forms of expression, as well as the free exercise of their cultural 
identity and practices. This includes the right to be taught about one’s own culture as 
well as those of others.51 States parties must also respect the rights of indigenous 
peoples to their culture and heritage and to maintain and strengthen their spiritual 
relationship with their ancestral lands and other natural resources traditionally 
owned, occupied or used by them, and indispensable to their cultural life. 

48 See general comments No. 13 (1990), paras. 46 and 47, No. 14 (2000), para. 33, No. 17 (2005), para. 
28 and No. 18 (2005), para. 22. See also the Limburg Principles on the Implementation of the 
International Covenant on Economic, Social and Cultural Rights, para. 6. 

49 International Convention on the Protection of the Rights of All Migrant Workers and Members of 
Their Families, art. 31 

50 Universal Declaration on Cultural Diversity, para. 8. 
51 Fribourg Declaration on Cultural Rights, arts. 6 (b) and 7 (b). 
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 (e) To take part freely in an active and informed way, and without 
discrimination, in any important decision-making process that may have an impact on his or 
her way of life and on his or her rights under article 15, paragraph 1 (a). 

50. In many instances, the obligations to respect and to protect freedoms, cultural 
heritage and diversity are interconnected. Consequently, the obligation to protect is to be 
understood as requiring States to take measures to prevent third parties from interfering in 
the exercise of rights listed in paragraph 49 above. In addition, States parties are obliged to: 

 (a) Respect and protect cultural heritage in all its forms, in times of war and 
peace, and natural disasters; 

Cultural heritage must be preserved, developed, enriched and transmitted to future 
generations as a record of human experience and aspirations, in order to encourage 
creativity in all its diversity and to inspire a genuine dialogue between cultures. Such 
obligations include the care, preservation and restoration of historical sites, 
monuments, works of art and literary works, among others.52

 (b) Respect and protect cultural heritage of all groups and communities, in 
particular the most disadvantaged and marginalized individuals and groups, in economic 
development and environmental policies and programmes; 

Particular attention should be paid to the adverse consequences of globalization, 
undue privatization of goods and services, and deregulation on the right to 
participate in cultural life.  

 (c) Respect and protect the cultural productions of indigenous peoples, including 
their traditional knowledge, natural medicines, folklore, rituals and other forms of 
expression; 

This includes protection from illegal or unjust exploitation of their lands, territories 
and resources by State entities or private or transnational enterprises and 
corporations. 

 (d) Promulgate and enforce legislation to prohibit discrimination based on 
cultural identity, as well as advocacy of national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence, taking into consideration articles 19 and 
20 of the International Covenant on Civil and Political Rights and article 4 of the 
International Convention on the Elimination of All Forms of Racial Discrimination. 

51. The obligation to fulfil can be subdivided into the obligations to facilitate, promote 
and provide. 

52. States parties are under an obligation to facilitate the right of everyone to take part in 
cultural life by taking a wide range of positive measures, including financial measures, that 
would contribute to the realization of this right, such as: 

 (a) Adopting policies for the protection and promotion of cultural diversity, and 
facilitating access to a rich and diversified range of cultural expressions, including through, 
inter alia, measures aimed at establishing and supporting public institutions and the cultural 
infrastructure necessary for the implementation of such policies; and measures aimed at 
enhancing diversity through public broadcasting in regional and minority languages; 

 (b) Adopting policies enabling persons belonging to diverse cultural 
communities to engage freely and without discrimination in their own cultural practices and 
those of others, and to choose freely their way of life; 

52 Universal Declaration on Cultural Diversity, art. 7. 
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 (c) Promoting the exercise of the right of association for cultural and linguistic 
minorities for the development of their cultural and linguistic rights; 

 (d) Granting assistance, financial or other, to artists, public and private 
organizations, including science academies, cultural associations, trade unions and other 
individuals and institutions engaged in scientific and creative activities; 

 (e) Encouraging scientists, artists and others to take part in international 
scientific and cultural research activities, such as symposiums, conferences, seminars and 
workshops; 

 (f) Taking appropriate measures or programmes to support minorities or other 
communities, including migrant communities, in their efforts to preserve their culture; 

 (g) Taking appropriate measures to remedy structural forms of discrimination so 
as to ensure that the underrepresentation of persons from certain communities in public life 
does not adversely affect their right to take part in cultural life; 

 (h) Taking appropriate measures to create conditions conducive to a constructive 
intercultural relationship between individuals and groups based on mutual respect, 
understanding and tolerance; 

 (i) Taking appropriate measures to conduct public campaigns through the media, 
educational institutions and other available channels, with a view to eliminating any form 
of prejudice against individuals or communities, based on their cultural identity. 

53. The obligation to promote requires States parties to take effective steps to ensure 
that there is appropriate education and public awareness concerning the right to take part in 
cultural life, particularly in rural and deprived urban areas, or in relation to the specific 
situation of, inter alia, minorities and indigenous peoples. This includes education and 
awareness-raising on the need to respect cultural heritage and cultural diversity. 

54. The obligation to fulfil requires that States parties must provide all that is necessary 
for fulfilment of the right to take part in cultural life when individuals or communities are 
unable, for reasons outside their control, to realize this right for themselves with the means 
at their disposal. This level of obligation includes, for example: 

 (a) The enactment of appropriate legislation and the establishment of effective 
mechanisms allowing persons, individually, in association with others, or within a 
community or group, to participate effectively in decision-making processes, to claim 
protection of their right to take part in cultural life, and to claim and receive compensation 
if their rights have been violated; 

 (b) Programmes aimed at preserving and restoring cultural heritage; 

 (c) The inclusion of cultural education at every level in school curricula, 
including history, literature, music and the history of other cultures, in consultation with all 
concerned; 

 (d) Guaranteed access for all, without discrimination on grounds of financial or 
any other status, to museums, libraries, cinemas and theatres and to cultural activities, 
services and events. 

 C. Core obligations 

55. In its general comment No. 3 (1990), the Committee stressed that States parties have 
a minimum core obligation to ensure the satisfaction of, at the very least, minimum 
essential levels of each of the rights set out in the Covenant. Thus, in accordance with the 
Covenant and other international instruments dealing with human rights and the protection 
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of cultural diversity, the Committee considers that article 15, paragraph 1 (a), of the 
Covenant entails at least the obligation to create and promote an environment within which 
a person individually, or in association with others, or within a community or group, can 
participate in the culture of their choice, which includes the following core obligations 
applicable with immediate effect:  

 (a) To take legislative and any other necessary steps to guarantee non-
discrimination and gender equality in the enjoyment of the right of everyone to take part in 
cultural life; 

 (b) To respect the right of everyone to identify or not identify themselves with 
one or more communities, and the right to change their choice; 

 (c) To respect and protect the right of everyone to engage in their own cultural 
practices, while respecting human rights which entails, in particular, respecting freedom of 
thought, belief and religion; freedom of opinion and expression; a person’s right to use the 
language of his or her choice; freedom of association and peaceful assembly; and freedom 
to choose and set up educational establishments; 

 (d) To eliminate any barriers or obstacles that inhibit or restrict a person’s access 
to the person’s own culture or to other cultures, without discrimination and without 
consideration for frontiers of any kind; 

 (e) To allow and encourage the participation of persons belonging to minority 
groups, indigenous peoples or to other communities in the design and implementation of 
laws and policies that affect them. In particular, States parties should obtain their free and 
informed prior consent when the preservation of their cultural resources, especially those 
associated with their way of life and cultural expression, are at risk. 

 D. International obligations 

56. In its general comment No. 3 (1990), the Committee draws attention to the 
obligation of States parties to take steps, individually and through international assistance 
and cooperation, especially through economic and technical cooperation, with a view to 
achieving the full realization of the rights recognized in the Covenant. In the spirit of 
Article 56 of the Charter of the United Nations, as well as specific provisions of the 
International Covenant on Economic, Social and Cultural Rights (art. 2, para. 1, and arts. 15 
and 23), States parties should recognize and promote the essential role of international 
cooperation in the achievement of the rights recognized in the Covenant, including the right 
of everyone to take part in cultural life, and should fulfil their commitment to take joint and 
separate action to that effect.  

57. States parties should, through international agreements where appropriate, ensure 
that the realization of the right of everyone to take part in cultural life receives due 
attention.53

58. The Committee recalls that international cooperation for development and thus for 
the realization of economic, social and cultural rights, including the right to take part in 
cultural life, is an obligation of States parties, especially of those States that are in a 
position to provide assistance. This obligation is in accordance with Articles 55 and 56 of 

53 See general comment No. 18 (2005), para. 29.
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the Charter of the United Nations, as well as articles 2, paragraph 1, and articles 15 and 23 
of the Covenant.54

59. In negotiations with international financial institutions and in concluding bilateral 
agreements, States parties should ensure that the enjoyment of the right enshrined in article 
15, paragraph 1 (a), of the Covenant is not impaired. For example, the strategies, 
programmes and policies adopted by States parties under structural adjustment programmes 
should not interfere with their core obligations in relation to the right of everyone, 
especially the most disadvantaged and marginalized individuals and groups, to take part in 
cultural life.55

 IV. Violations 

60. To demonstrate compliance with their general and specific obligations, States parties 
must show that they have taken appropriate measures to ensure the respect for and 
protection of cultural freedoms, as well as the necessary steps towards the full realization of 
the right to take part in cultural life within their maximum available resources. States 
parties must also show that they have guaranteed that the right is enjoyed equally and 
without discrimination, by men and women.  

61. In assessing whether States parties have complied with obligations to take action, the 
Committee looks at whether implementation is reasonable or proportionate with respect to 
the attainment of the relevant rights, complies with human rights and democratic principles, 
and whether it is subject to an adequate framework of monitoring and accountability. 

62. Violations can occur through the direct action of a State party or of other entities or 
institutions that are insufficiently regulated by the State party, including, in particular, those 
in the private sector. Many violations of the right to take part in cultural life occur when 
States parties prevent access to cultural life, practices, goods and services by individuals or 
communities. 

63. Violations of article 15, paragraph 1 (a), also occur through the omission or failure 
of a State party to take the necessary measures to comply with its legal obligations under 
this provision. Violations through omission include the failure to take appropriate steps to 
achieve the full realization of the right of everyone to take part in cultural life, and the 
failure to enforce relevant laws or to provide administrative, judicial or other appropriate 
remedies to enable people to exercise in full the right to take part in cultural life.  

64. A violation also occurs when a State party fails to take steps to combat practices 
harmful to the well-being of a person or group of persons. These harmful practices, 
including those attributed to customs and traditions, such as female genital mutilation and 
allegations of the practice of witchcraft, are barriers to the full exercise by the affected 
persons of the right enshrined in article 15, paragraph 1 (a).  

65. Any deliberately retrogressive measures in relation to the right to take part in 
cultural life would require the most careful consideration and need to be fully justified by 
reference to the totality of the rights provided for in the Covenant and in the context of the 
full use of the maximum available resources. 

54 General comment No. 3 (1990), para. 14. See also general comment No. 18 (2005), para. 37. 
55 See general comment No. 18 (2005), para. 30.
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 V. Implementation at the national level 

 A. Legislation, strategies and policies 

66. While States parties have a wide margin of discretion in selecting the steps they 
consider most appropriate for the full realization of the right, they must immediately take 
those steps intended to guarantee access by everyone, without discrimination, to cultural 
life. 

67. States parties must take the necessary steps without delay to guarantee immediately 
at least the minimum content of the core obligations (see paragraph 56 above). Many of 
these steps, such as those intended to guarantee non-discrimination de jure, do not 
necessarily require financial resources. While there may be other steps that require 
resources, these steps are nevertheless essential to ensure the implementation of that 
minimum content. Such steps are not static, and States parties are obliged to advance 
progressively towards the full realization of the rights recognized in the Covenant and, as 
far as the present general comment is concerned, of the right enshrined in article 15, 
paragraph 1 (a). 

68. The Committee encourages States parties to make the greatest possible use of the 
valuable cultural resources that every society possesses and to bring them within the reach 
of everyone, paying particular attention to the most disadvantaged and marginalized 
individuals and groups, in order to ensure that everyone has effective access to cultural life. 

69. The Committee emphasizes that inclusive cultural empowerment derived from the 
right of everyone to take part in cultural life is a tool for reducing the disparities so that 
everyone can enjoy, on an equal footing, the values of his or her own culture within a 
democratic society. 

70. States parties, in implementing the right enshrined in article 15, paragraph 1 (a), of 
the Covenant, should go beyond the material aspects of culture (such as museums, libraries, 
theatres, cinemas, monuments and heritage sites) and adopt policies, programmes and 
proactive measures that also promote effective access by all to intangible cultural goods 
(such as language, knowledge and traditions). 

 B. Indicators and benchmarks 

71. In their national strategies and policies, States parties should identify appropriate 
indicators and benchmarks, including disaggregated statistics and time frames that allow 
them to monitor effectively the implementation of the right of everyone to take part in 
cultural life, and also to assess progress towards the full realization of this right.  

 C. Remedies and accountability 

72. The strategies and policies adopted by States parties should provide for the 
establishment of effective mechanisms and institutions, where these do not exist, to 
investigate and examine alleged infringements of article 15, paragraph 1 (a), identify 
responsibilities, publicize the results and offer the necessary administrative, judicial or 
other remedies to compensate victims. 
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 VI. Obligations of actors other than States 

73. While compliance with the Covenant is mainly the responsibility of States parties, 
all members of civil society — individuals, groups, communities, minorities, indigenous -
peoples, religious bodies, private organizations, business and civil society in general — also 
have responsibilities in relation to the effective implementation of the right of everyone to 
take part in cultural life. States parties should regulate the responsibility incumbent upon 
the corporate sector and other non-State actors with regard to the respect for this right. 

74. Communities and cultural associations play a fundamental role in the promotion of 
the right of everyone to take part in cultural life at the local and national levels, and in 
cooperating with States parties in the implementation of their obligations under article 15, 
paragraph 1 (a). 

75. The Committee notes that, as members of international organizations such as United 
Nations Educational, Scientific and Cultural Organization (UNESCO), the World 
Intellectual Property Organization (WIPO), the International Labour Organization (ILO), 
the Food and Agriculture Organization of the United Nations (FAO), the World Health 
Organization (WHO) and the World Trade Organization (WTO), States parties have an 
obligation to adopt whatever measures they can to ensure that the policies and decisions of 
those organizations in the field of culture and related areas are in conformity with their 
obligations under the Covenant, in particular the obligations contained in article 15 article 
2, paragraph 1, and articles 22 and 23, concerning international assistance and cooperation. 

76. United Nations organs and specialized agencies, should, within their fields of 
competence and in accordance with articles 22 and 23 of the Covenant, adopt international 
measures likely to contribute to the progressive implementation of article 15, paragraph 1 
(a). In particular, UNESCO, WIPO, ILO, FAO, WHO and other relevant agencies, funds 
and programmes of the United Nations are called upon to intensify their efforts to take into 
account human rights principles and obligations in their work concerning the right of 
everyone to take part in cultural life, in cooperation with the Office of the United Nations 
High Commissioner for Human Rights. 
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PROTECTION OF CULTURAL 
PROPERTY 

Introductory Remarks 

1. The protection of cultural property in armed conflict, by which is meant its protection
from damage and destruction and from all forms of misappropriation, has been a matter
of legal concern since the rise of modern international law in the sixteenth and seventeenth
centuries. W hen the laws of war were codified over the second half of the nineteenth and
at the beginning of the twentieth centuries, cultural property was treated for certain pur
poses as a species of enemy property generally, so that it was protected by the classical rule
a.s to military necessity which governed destruction and seizure of such property (Article
23, lit. g, HagueRegs) and by the prohibition on pillage (Articles 28 and 47 HagueRegs;
Article 7 HC IX). For other purposes, it was treated specifically as cultural property, with
special rules requiring its sparing as far as possible in the course of bombardment by land
and air {Article 27 HagueRegs)' and by sea (Article 5 HC IX) and prohibiting its destruc
tion, wilful damage, and seizure during belligerent occupation (Article 56 HagueRegs).

2. After the First World War, various efforts were made to establish a further, specialized
treaty regime for the wartime protection of cultural property, starting with a 1919 pro 
posal by the Netherlands Archaeological Society,' which was partly reflected in Article
26 of the 1923 draft Hague Rules on Aerial Warfare (HRAW). A draft text dedicated to
the question, instigated by Nikolai Roerich, was picked up and adopted by a number of
states of the Pan-American Union as the 1935 Treaty on the Protection of Artistic and
Scientific Institutions and Historic Monuments, known as the Roerich Pact. 1 In 1938,
the Internacional Museums Office of the League of Nations finalized a Preliminary
Draft International Convention for the Protection of Historic Buildings and Works of
Arc in Times of War, with annexed Regulations for .its execution,◄ but the Second World
War broke out before a diplomatic conference for its adoption could be held. In the
immediate aftermath of the War, the relevant Hague Regulations, which were treated as
declaratory of customary international law, provided the basis on which several defend
ants at Nuremberg, chief among chem Alfred Rosenberg, were convicted of war crimes
for their roles in organizing the seizure and destruction of culcural property in occupied
territory. s The same acts were also held co constitute crimes against humanity.

' The rule on aerial bombardment was subsequently rei1era1ed in Article 25 HRAW 1923. ' (1919) 26 RGD/P 329, a1 331. 
1 167 LNTS 290. The Pace, s1ill in force among eleven US stares, applies d11ring bo1h war, as such, and peace. le has never been invoked, and will noc be considered in decail. • LNOJ, 19ch Year, No. I I (November 1938), 937.' Sec Misc. No. 12 (1946), Cmd 6964, 56, 64-5, 95-6, 129. Ac the 01hcr end of the scale of gravity, sec

Trial of Karl Lingmfolder, 9 LRTWC 67 (1947). 
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426 Protection of Cultural Property 
3. The Second World War spurred the eventual adoption of the 1954 Hague Conventionon the Protection of Cultural Property in the Event of Armed Conflict and the Regulations for its execution, 6 along with a separate optional Protocol, now known as the First Protocol. 7 The preamble to the former declares that 'damage to cultural 
property belonging to any people whatsoever means damage to the cultural heritage of all mankind, since each people makes its contribution to the culture of the world'. CultPropConv applies during international armed conflict whether or not a legal scare 
of war exists between the belligerents (Article 18, para. 1, CultPropConv), as well as to all cases of partial or total occupation of the territory of a party (Article 18, para. 2, CultPropConv). The provisions relating to respect for cultural property, by which is meant the various paragraphs of Article 4 (headed 'Respect for cultural property'), also apply to non-international armed conflict occurring within the territory of one of the 
parties (Article 19, para. I, CultPropConv). CultPropConv offers two levels of protection 
for cultural property. So-called 'general protection'8 (Chapter I CultPropConv) extends to all immovables and movables satisfying the definition of cultural property. 'Special protection' (Chapter II CultPropConv; Chapter II RegExCultPropConv) imposes a sup
plementary and nominally stricter standard of respect in relation to a narrower range of property. CultPropConv also lays down rules on the transport of cultural property dur
ing armed conflict (Chapter III CultPropConv; Chapter III RegExCultPropConv), the 
treatment of personnel engaged in its protection (Chapter IV CultPropConv), the creation and use of a 'distinctive emblem' for cultural property (Chapter V CultPropConv; Chapter IV RegExCultPropConv), the establishment and functioning of an elaborate 
international regime of control (RegExCultPropConv, Chapter I), the imposition of penal or disciplinary sanctions for breach (Article 28 CultPropConv) and the submission by the parties of periodic implementation reports (Article 26, para. 2, CultPropConv). UNESCO is granted a right of initiative in both international (Article 23, para. 2) and non-international (Article 19, para. 3, CultPropConv) armed conflict. For its part, ProtlCultPropConv deals with questions regarding the exportation and importation of cultural property from occupied territory, and with the return of cultural property deposited abroad for the duration of hostilities. By 1 June 2012, CultPropConv had 125 
states parties and ProtlCultPropConv 101. CultPropConv remains the centrepiece of the international legal protection of cultural property in armed conflict, although some 
of its provisions now need to be read in the light of subsequent customary international 
law and, for parties to it, the Second Protocol to CultPropConv. 
4. Although not itself an international humanitarian law treaty, the UNESCO-sponsoredConvention on the Means of Prohibiting and Preventing the Illicit Import, Export and 
Transfer of Ownership of Cultural Property,9 adopted in 1970, contains provisions for the protection of movable cultural property in occupied territory.
5. The 1977 Additional Protocols to the Geneva Conventions both embody brief provisions specifically relating co respect for cultural property. The motivation behind Article53 AP I and Article 16 AP II was to affirm in a single article in each instrument the 

6 CultPropConv, 249 UNTS 240.
7 Prot!CultPropConv, 249 UNTS 358. 

• 1 The la�el :s not in fact used in CultPropConv. Ch. I lays down what it calls 'general provisions regarding protccuon
9 IllicitlmpExpTransConv, 823 UNTS 231. 
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Protection of Cultural Property 427 

essential obligations of respect for cultural property embodied more exhaustively in 
CultPropConv. 10 The derivative or secondary nature of these provisions is highlighted by 
the 'without prejudice' clause in the chapeau to each, which makes it clear that the provi
sions are not intended to modify the existing legal obligations of those parties to AP I 
and AP II which are also parties to CultPropConv, 11 a point underscored in Resolution 
20(IV) of the Diplomatic Conference of Geneva. 11 The desire was to avoid the 'parallel 
application of two divergent systems for the protection of cultural property, which could 
only be a source of confusion', ' 3 with several delegates placing the primary emphasis on 
CultPropConv. '� In certain cases, an attack against cultural property can constitute a 
grave breach (Article 85, para. 4, lit. d, AP I). In addition, the improper use of the emblem 
of cultural property is prohibited (Article 38, para. I, AP I). Outside the scope of the lex specialis represented by Article 53 AP I and Article 16 AP II, cultural property is considered 
a civilian object, so that in international armed conflict it benefits from the prohibition on 
indiscriminate attacks (Article 51, paras. 4 and 5, lit. b, AP I) and from mandatory precau
tions to be taken in attack (Article 57 AP I). 

For their part, 1980 Protocol II and 1996 Amended Protocol II to the 1980 
Conventional Weapons Convention each contain two provisions relevant to cultural 
property. 15 

6. A process of review undertaken throughout the 1990s with a view to updating and
improving aspects of CultPropConv's regime culminated in 1999 with the adoption of
the Second Protocol to CultPropConv. 16 Prot2CultPropConv applies to international
and non-international armed conflict without distinction. As made clear in the preamble,
the instrument is designed to supplement, not supplant, the provisions of CultPropConv.
It leaves intact the basic architecture of CultPropConv and operates, on a technical level,
by reference back to it, elaborating on, refining and in places adding to CultPropConv's
various obligations as between parties to Prot2CultPropConv, which, as a precondition
to participation, must be parties to CultPropConv {Articles 40-42 Prot2CultPropConv).
Prot2CultPropConv maintains the distinction between general and special protection of
cultural property, albeit effectively replacing CultPropConv's scheme of the latter with
a regime of 'enhanced' protection (Chapter 3 Prot2CultPropConv). General protection
is updated and added to (Chapter 2 Prot2CultPropConv). A comprehensive regime of
penal sanctions is provided for (Chapter 4 Prot2CultPropConv), as is a formalized insti
tutional framework to facilitate and supervise the protection of cultural property in the
event of armed conflict, comprising, inter a/ia, an intergovernmental Committee for

'
0 ICRC Commentary, paras. 2039-40, 4826-7. 

11 ICRC Commentary, paras. 2046, 4832. " Records 1974-7, I, Pan I, 213. 
•i CDDH/SR.53, para. 4, Records 1974-7, VII, 142 (FRG). •• As regards AP I, see CDDH/SR.42, para. 12, Records 1974-7, VI, 207 (Belgium); CDDH/SR.42,Annex, Records 1974-7, VI, 224 (Canada), 234 (Poland); CDDH/111/SR.15, para. 22, Records 1974-7, XIV, 121 (USSR); CDDH/III/SR.16, para. 15, Records 1974-7, XIV, 129 (Poland); CDDH/111/SR.24, paras. 28-30, Records 1974-7, XIV, 221-2 (the Netherlands). As regards AP II, see CDDH/SR.52, paras. 2,  7, Records 1974-7, VII, 125, 126 (Belgium). 
11 See Article 6, para. I, lit. b(ix), Prot2WeaponsConv and Article 7, para. I, lit. i, AmendedProt2WeaponsConv, prohibiting the use of booby traps which are in any way attached to or associated with cultural property, as well as Article 6, para. I, lit. b(i), Prot2WeaponsConv and Article 7, para. I, lit. a, AmendedProt2WeaponsConv, prohibiting the same as regards internationally protected signs and 

,ignals, which include the emblem of cultural property. 
16 Prot2CultPropConv, 2253 UNTS 212. 
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428 Protection of Cultural Proptrty 90J 
the Protection of Cultural Property in the Event of Armed Conflict and a centralized
Fund for the Protection of Cultural Property in the Event of Armed Conflict (Chapter 6Prot2CultPropConv). The instrument also incorporates obligations relating to the dis
semination of information and to international assistance, and UNESCO is granted a
right of initiative (Chapter 7 Prot2CultPropConv). In 2009, the third Meeting of the
Parties endorsed both the Guidelines for the Implementation of the Second Protocol
and the Guidelines concerning the Use of the Fund, each prepared by the Committee
(Articles 23, para. 3, lits.b and c, 27, para. I lie. a, and 29, para. 3, Prot2CultPropConv). ,7 

As of 1 June 2012, Prot2CultPropConv had sixty-two states parties. 

7. In parallel with these treaty regimes, a body of customary international law has devel
oped over the years to protect cultural property in armed conflict. Many of the provi
sions cited above, where not declaratory of custom when adopted, have come to reflect
it in the period since. 18 

The relationships among these various bodies of law are considered in the following 
sections, which give a synthetic account of the basic rules governing the protection of
cultural property in armed conflict. 19 

I. Definition of 'Cultural Property'
901 The term 'cultural property' means movable or immovable property of great importance to the cultural heritage of peoples (e.g. buildings and other monumenu of historic, artistic or architectural significance; archaeological sites; artworks, antiquities, manuscripts, books, and collections thereof; archives; etc.), whether of a secular or religious nature and irrespective of origin or ownership (Article 53, lit. a, AP I; Article 16 AP II; Article 1, lit. a, CultPropConv). The term extends to buildings for preserving or exhibiting, and refuges intended to shelter, movable cultural property (Article 1, lit. b, CultPropConv) and to centres containing a large amount of movable or immovable cultural property, known as 'centres containing monuments' (Article 1, lit. c, CultPropConv). 

I. CultPropConv and its two Protocols are the only conventions in the field ofintemationa.l
humanitarian law actually to use the term 'cultural property', the formal legal definition of
which for the purposes of all three instruments is found in Article 1 CultPropConv. This
provision forms the basis of the definition given here. The term 'cultural property' refers
in essence to 'movable or immovable property of great importance to the cultural heritage
of every people' (Article 1, lie. a, CultPropConv). While the property protected by Articles
27 and 56 HagueRegs and Article 5 HC IX, by RoerichPact and by Article 53 AP I and
Article 16 AP II can be referred to generically and in a strictly informal sense as cultural
property, the provisions themselves use different terminology.

17 Sec Guidelines for the Implementation of the 1999 Second Protocol to the Hague Convention of 1954
for the Protection of Cultural Property in the Event of Armed Conflict, CLT-09/CONF/219/3 REV.3 (24
November 2009) and Guidelines concerning the use of the Fund for the Protection of Cultural Property in
the Event of Armed Conflict, CLT-09/CON F/219/4 REV (24 November 2009).11 A_ full ac�ount justifying this chapter's conclusions on points of customary international law can be
found in R. 0 Keefe, 7he Protection of Cultural Property in Armed Conflict (CUP, 2006), 316-59. Sec also
C!HL, Ch. 12. 

19 Purely procedural rules, institutional arrangements and sanctions are not examined. Reference
throughout to numbered/lettered documents is to UNESCO documents unless otherwise specified.
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901 I. Definition of 'Cultural Property' 429 

2. Whereas the relevant provisions of HagucRcgs and HC IX apply mutatis mutandis to
all buildings dedicated to religion, charitable purposes, and the arts and sciences and to
every historic monument and work of art, the drafters of CultPropConv opted for a more
selective approach. 1° CultPropConv seeks to protect only those immovable and movable
objects 'of great importance to the cultural heritage of every people' (Article 1, lie. a,CulrPropConv). On its face, the phrase 'of every people' is capable of two meanings, viz'of all peoples jointly' or 'of each respective people'. Recourse to the French and Spanish
texts, which arc also authoritative, fails to establish which of these meanings is to be
preferred, since both refer instead to the cultural heritage 'of peoples' ('le patrimoinc
culrurel des peuples' and 'el patrimonio cultural de los pueblos' ). But the second alter
native is the correct one: the term 'cultural property' in Article 1 CultPropConv refersto movable or immovable property of great importance to the cultural heritage of eachrespective people-in other words, of great importance to the national cultural heritageof each respective party. 21 This follows from the preambular recital which declares 'thatdamage to cultural property belonging to any people whatsoever means damage to thecultural heritage of all mankind, since each people makes its contribution to the culture
of the world', especially the words 'any people' and 'each people' and their use in con
tradistinction to 'all mankind' (as opposed to 'every people'). It is also borne out in the 
practice of many parties, as evidenced in their implementation reports. 11 The definition of cultural property thus reflects the conviction, in the words of a former president of the International Court of Justice, that 'cultural objects and properties which make up 
a national heritage [are], consequently, the world's heritage'. 2i 

3. Ic is left co each party co determine che property in its territory co which CulcPropConv
applies, in accordance with its own criteria of'greac importance' co its cultural heritage, 24 adiscretion circumscribed only by the ordinary meaning of the words and the requirement

1° Cultural objects not qualifying for CultPropConv's protection remain protected by the 1907 rules themselves and as civilian objects. 
11 Sec also M. Frigo, La protezione dti beni culturali nel diritto internazionale (Milan: Giuffre, 1986), 98, 100, 272; J. H. Merryman, Two Ways of Thinking About Cultural Property' (1986) 80 AJ!L 831 at 837 n. 2; A. Przyborowska-Klimczak, 'Les nor ions des "biens culrurels" er du "parrimoine culture! mondial" dansle droit international' (1989-90) 18 Polish Yearbook of International Law 47 at 53; J. Toman, The Protection ofCultural Property in the Event of Armed Conflict: Commentary on the Convention for the Protection of CulturalProperty in the Event of Armed Conflict and its Protocol, signed on 14 May 1954 in The Hague, and on otherinstruments of international law concerning such protection (Paris/Alders hot: UNESCO/Dartmouth, 1996),50; D. Sabelli, 'La Convcnzione sul pacrimonio mondiale: limiti giuridico-politici', in M. C. Ciciriello (ed.),La protezione del patrimonio mondiale culturale e naturale a venticinque anni dal/a Convenzione de//'UNESCO(Naples: Editoriale Scientifica, 1997), 143 at 149; Y. Oinstein, The Conduct of Hostilities under the Law ofInternational Armed Conflict, 2nd edn (CUP, 2010), para. 435; K. Chamberlain, War and Cultural Heritage:An Analysis of the 1954 Convention for the Protection of Cultural Property in the Event of Armed Conflict andits Two Protocols (Leicester: Institute of Art and Law, 2004), 29; R. Wolfrum, 'Cultural Property, Protection in Armed Conflict', in MPEPIL, at para. 8. 

11 Sec, most explicitly, CLT-95/WS/13, 19 (Bulgaria), 31, 34 (Iran}, 35 (Liechtenstein), 36 (Madagascar), 42 (Slovenia}, 43-4 (Switzerland), 48 (Ukraine); CC/MO/11, 16 (India), 27 (the Netherlands), 38 (USSR}; CLT/MD/3, 21 (Austria), 24 (Byclorussian SSR); CC/MO/41, 19 (Hungary), 20 (Jordan), 25 (Niger}; SHC/MO/6, 16 (Luxembourg); SHC/MD/1, 32-3 (San Marino). 13 CLT/MO/3, 15 (Nagendra Singh). Sec also CLT/MD/3, 13 (Manfred Lachs). This idea was expressed
during the drafting of CultPropConv: see Records 1954, paras. 136 (USSR), 146 (FRG). It is also echoed
in some parties' implementation reports: see CC/MD/41, 15 (Byelorussian SSR), 20 (Jordan), 27 (USSR};
CLT-95/WS/13, 31. 34 (Iran), 48  (Ukraine). 

1
• Sec, e.g., 7 C/PRG/7, Annex I, 7; CBC/4, 7 (Israel); Records 1954, paras. 163 (Israel�, 164 (Franc�),869 (Denmark), 1201 (Iraly). See also H. Nicc6wna, 'SoJcreign Rights to Cultur�l Property (1971) 4 Po/1�h

Yearbook of International Law 239 at 250; S. Nahlik, 'Convention for the Protection of Cultural Property in
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430 Protection of Cultural Property 901 

of good faith. In practice, the overwhelming majority of parries which have submitted implementation reports appear, in the case of immovable cultural property, to consider CultPropConv to apply either to the full complement of their national cultural heritage, as defined and formally identified by domestic law and procedure, or to a not insubstantial proportion of the same. While few parties have cited figures, those given are of an order of magnitude of tens of thousands. 11 As for movable cultural property, only two states have cited figures, and they refer co the contents of between 100 and 250 museums, art galleries, libraries, and archives. 16 In the final analysis, however, numbers are less important than the principle reiterated by the twenty-seventh General Conference of UNESCO-comprising representatives of every member state of the organization, most of them parties to CultPropConv-that CultPropConv 'offers protection to cultural property that is of national and local importance as well as to sites of outstanding universal importance'. 17 

4. Since the object and purpose of Article 53 AP I and Article 16 AP II was to restatethe fundamental obligations of respect laid down in CultPropConv, it stands to reasonthat the property protected by the provision, viz 'historic monuments, works of arcor places of worship which constitute the cultural or spiritual heritage of peoples', 18should equate, as far as the ordinary meaning of the words permit, to cultural property within the meaning of its predecessor. In short, the wording of Article 53 AP Iand Article 16 AP II was intended as an abbreviation or simplification of the formulaused in Article I CultPropConv, the relevant working group speaking of 'the culturalheritage of peoples, in the words of the Hague Convention of 1954'. 19 Indeed, in theequally authentic French and Spanish texts of both instruments, the language is identical (except for the insertion of the words 'or spiritual'): the French and Spanish texts of
the Event of Armed ConBict, The Hague 1954: General and Special Protection', in lstituto lntcrnazionalc di Diritto Umanitario (ed.), The International Protection of Cultural Property: Acts of the Symposium organiud on 
the Occasion of the 30th Anniversary of the Hague Convention on the Protection of Cultural Property in the Evmt 
of Armed Conflicts (Rome: Fondazione Europea Dragan, 1986), 87 at 89, 95; A. Przyborowska-Klimczak (above, n. 21), at 53; M. Cornu, Le droit culture/ des biens. L'intMt culture/ juridiquemmt protlgi (Brussels: Bruylam, 1996), 159; Toman (above, n. 21), 50; M. Sersic, 'Protection of Cultural Property in Time of Armed ConBict' (1996) 27 NethYIL 3 at 9. 

11 See CLT/MD/3, 21 (Austria, 76,890); CC/MD/I 1, 27 (the Netherlands, 43,000); CLT-95/WS/13, 19 (Bulgaria, 39,412), 24 (Germany, 10,000 in former FRG alone, plus 2,000 museums, archives, libraries and archaeological sites); CC/MD/11, 20 (Iraq, 10,000 archaeological sites alone); CC/MD/11, 35 and CLT-95/ WS/13, 43 (Switzerland, 8,000); CC/MD/41, 15 (Byelorussian SSR, more than 6,000); CLT-95/WS/13, 66 (Slovenia, 5,550). Because of its enormous size, the former USSR cited a figure of254,000: CC/MD/I l, 38. The UK, which in 2004 announced its intention to ratify CultPropConv and both of its Protocols, currently proposes to extend general protection co around 10,800 immovables: Department for Culture, Media and Sport Cultural Property Unit, Consultation Paper on The 1954 Hague Convention on the Protection of Cultural 
Property in the Event of Armed Conflict and its two Protocols of 1954 and 1999 (September 1995), 13. 

'
6 Sec CLT-95/WS/13, 20 (Bulgaria, 222 museums and art galleries). The UK currently proposes to extend general protection to rhe contents of 102 museums, galleries and collections, and to the contents of the National Record Offices and the country's five legal deposit libraries: Department for Culture, Media and Sport (above, n. 25), 13. Germany has cited a figure of2,000 museums, archives, libraries and archaeological sites in the former FRG alone, although this is confounded for present purposes by the inclusion of archaeological sites: see CLT-95/WS/13, 24. 

17 27 C/Resolution 3.5, para. 3. See also 142 EX/Decision 5.5.2, para. 7 lit. c; 142 EX/15, para. 8.
11 The relevant provisions of Prot2WcaponsConv and AmendcdProt2WcaponsConv also use this terminology. 
19 CDDH/IIl/224, Records 1974-7, XV, 333. See also CDDH/215/Rev.l, para. 69, Records 1974-7,XV, 278. 
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901 I. Definition of'Cultura/ Property' 431 

Article 1 CultPropConv make no use of the word 'every' found in the English version, 
referring simply to 'le patrimoine culturcl des peuples' and 'el patrimonio cultural de los 
pueblos' respectively, while the French and Spanish texts of Article 53 AP I and Article 
16 AP II speak of 'le parrimoine culrurel ou spirituel des peuples' and 'el patrimonio 
cultural o espiritual de los pueblos'. The ICRC Commentary on the Additional Protocols, 
referring to the superficial divergence between the relative clause 'which constitute the 
cultural and spiritual heritage of peoples' in Article 53 AP I and Article 16 AP II and the 
clause 'which are of great importance to the cultural heritage of every people' in Article 
1 CultPropConv, states that it 'does not seem that these expressions have a different 
meaning', 30 and makes it clear that 'there was no question of creating a new category 
of cultural objects'.31 This view was endorsed by the Appeals Chamber of the ICTY in Kordic, where, drawing attention to the variation in wording between Article 53 AP I 
and Article 1 CultPropConv, it cited the ICRC Commentary to hold that, 'despite this 
difference in terminology, the basic idea is the same'.31 

5. In this light, the terms 'historic monuments' and 'works of art' in Article 53 AP I and
Article 16 AP II should be seen as shorthand for the full range of immovable and mov
able cultural property referred to Article 1 CultPropConv.n Additionally, the farmer's
reference to the cultural or spiritual heritage 'of peoples' is to be construed as meaning
the cultural or spiritual heritage of each respective people-that is, of each party, as
determined by it according to its own criteria. In fact, the initial draft of Article 53 AP I
spoke of 'the cultural heritage of a country', 34 and the earliest draft of the Article 16 AP
II used the expression 'the national heritage of a country'. 35 Moreover, in its discussion
of the differences of opinion which arose in relation to an intermediate draft over the
application to places of worship of the clause 'which constitute the cultural heritage of
peoples', Committee III of the Diplomatic Conference (in a statement applicable mutatismutandis to historic monuments and works of art) suggested that 'cultural heterogeneity
may be the key, for among some peoples any place of worship may be pare of the cul
tural heritage, while among others only some places of worship may be so described'.36 

Similarly, the ICRC Commentary's gloss on the notion of the spiritual heritage of peoples

10 ICRC Commentary, para. 4844. Sec also J. Toman, 'La protection des biens culturcls en cas de conffitarme non international', in W. Haller et al. (eds), Im Dienst an der Gemeinschaft. Festschrift for Dietrich 
Schindler zum 65. Geburtstag (Basel: Helbing & Lichtenhahn, 1989), 311 at 333-4. 

1' ICRC Commentary, para. 2064 n. 23. 
1' Prosecutor v Kordit and Cerkez, IT-95-14/2-A, Appeals Chamber Judgment, 17 December 2004,para. 91, citing JCRC Commentary, para. 2064. This was followed in Prosecutor v Strugar, IT-01-42-T, Trial Chamber Judgment, 31 January 2005, para. 307, which left open '(w]hether there may be precise differences'. See also para. 3 of the Russian Federation's declaration of 2 March 2005, 2308 UNTS 134, on becoming party to AmendedMinesProt, Article 7, para. l, lit. i of which uses the expression 'historic monuments, works of art or places of worship which constitute the cultural or spiritual heritage of peoples' as found in Article 53 AP I and Article 16 AP II. The paragraph states: 'For che purposes of interpreting subparagraph I (i) of article 7, of Protocol II, the Russian Federation understands the cultural or spiritual 

heritage of peoples as cultural property in the terms of article l of the Convention for the Protection of
Cultural Property in the Event of Armed Con ff ice of 1954.' 

11 See also JCRC Commentary, paras. 2068, 4838; K. J. Pansch, 'Protection of Cultural Property', in
D. Fleck (ed.), 7ht Handbook of Humanitarian Law in Armed Conflicts, 1st cdn (OUP, 1995), 377 at 382.

14 CDDH/IIl/17 and Rev.l, Records 1974-7, III, 213.
H CDDH/III/GT/95, Records 1974-7, IV, 65. See also CDDH/III/SR.49, paras 13, 14, Records 1974-7,

XV, 110 (Greece); CDDH/III/SR.24, para. 29, Records 1974-7, XIV, 222 (the Netherlands).
16 CDDH/236/Rev.l, para. 62, Records 1974-7, XV, 395. See also CDDH/IIl/353, Records 1974-7,

XV,437. 
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432 Protection of Cultural Property 901 
(applicable mutatis mutandis to the idea of the cultural heritage of peoples) is instructive: 
acknowledging that 'the expression remains rather subjective', it suggests that, in case of 
doubt, 'reference should be made in the first place to the value or veneration ascribed to 
the object by the people whose heritage it is'.!7 

6. The obvious textual divergence between Article 1 CultPropConv, on the one hand,
and Article 53 AP I and Article 16 AP II, on the other, is the insertion in the latter
of places of worship and of the concept of the spiritual heritage of peoples. The ICRC Commentary elaborates that in general 'the adjective "cultural" applies to historic monu
ments and works of art, while the adjective "spiritual" applies to places of worship', 
yet emphasizes that a religious building may quali fy for protection on account of its 
cultural value, just as under CultPropConv.38 Putting it more simply, the majority of 
delegates, who adopted Article 53 AP I and Article 16 AP II by consensus, took the 
unequivocal view that not all places of worship are protected by these provisions but 
only those which constitute the cultural or spiritual heritage of peoples.39 In practice, the 
addition of places of worship which constitute part of the cultural or spiritual heritage 
of peoples does not make a real difference to the relative scope of application of Article 
53 AP I and Article 16 AP II vis-a-vis Article 1 CultPropConv. Those places of worship 
important enough to constitute part of the spiritual heritage of a people will, in practice, 
also be historic monuments forming part of the cultural heritage of that people for the 
purposes of both Article 53 AP I and Article 16 AP II, on the one hand, and Article I 
CultPropConv, on the other. 40 Indeed, the drafting records make it clear that the inser
tion of places of worship and of the concept of the spiritual heritage of peoples had a 
purely rhetorical significance. 41 

7. The conclusion that Article 53 AP I and Article 16 AP II serve to protect the national
cultural and spiritual heritage of each party as determined by that party is not under
mined by the ICRC Commentary's additional assertion that 'the Conference intended
to protect in particular the most important objects, a category akin to property granted
special protection as provided in Article 8 of the Hague Convention'. 42 The apparent
attribution to the drafters of explicit reference to Article 8 CultPropConv is editorial
licence. •3 The travaux reveal no such reference or, indeed, specificity. Committee III
spoke only of 'objects of considerable historical, cultural, and artistic importance' .... 
Furthermore, the suggestion that Article 53 AP I and Article 16 AP II apply to a category 
of cultural property akin to that covered by Article 8 CultPropConv fails to account for 

17 JCRC Commentary, para. 2065. 
11 JCRC Commentary, paras. 2065, 4843. 
19 ICRC Commentary, para. 2067. Places of worship not constituting the cultural or spiritual heritage of 

peoples are protected as civilian objects by Article 52 AP I, as made clear by the reference to them in Article 
52, para. 3. 

•
0 See, e.g., CDDH/III/SR.59, para. 61, Records 1974-7, XV, 219 (Ireland).

•• See CDDH/SR.42, Annex, Records 1974-7, VI, 227. See also CDDH/SR.41, para. 167, Records
1974-7, VI, 171 (Holy See). The relevant amendment was proposed by Saudi Arabia, the Holy See, Italy, 
and a coalition of Islamic states. 

" ICRC Commentary, para. 4844. 
41 So too rhe statements in ICRC Commentary, paras. 2064 and 4840, based solely on an intervention by 

the Greek delegate at the diplomatic conference (CDDH/III/SR.59, para. 69, Records 1974-7, XV, 220), 
subsequenrly cited in Kordit, Appeals Chamber Judgment, para. 91. 

<◄ CDDH/215/Rev.l, para. 69, Records 1974-7, XV, 278. See also CDDH/III/224, Records 1974-7,
XV,333. 
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901 I. Definition of 'Cultural Property' 433 
the fact that the latter encompasses only immovable cultural property, with movables enjoying only tk facto protection insofar as they arc placed in specially protected refuges or situated in specially protected centres containing monuments. Article 53 AP I and Article 16 AP II, on the contrary, expressly apply to 'works of art' in their own right. It is also hard to imagine that the Geneva diplomatic conference would have troubled 
itself to debate and adopt Article 53 AP I and Article 16 AP II for the benefit of what were at the time eight examples of immovable cultural property, as inscribed in the 
International Register of Cultural Property under Special Protection. 
8. Nonetheless, the ICRC Study on Customary International Humanitarian Law draws a
distinction between cultural property 'which forms part of the cultural or spiritual heritage of "peoples" (i.e., mankind)', as protected by Article 53 AP I and Article 16 AP II, and
the 'broader' scope of CultPropConv, 'which covers property which forms part of the cul
tural heritage of"every people"', 41 concluding that the property covered by the Additional
Protocols 'must be of such importance that it will be recognised by everyone'. 46 But this
statement reflects only the English-language texts. As seen above, leaving aside Article 53
AP I and Article 16 AP Il's reference to the spiritual heritage, the equally authentic French
and Spanish texts of the respective wordings arc identical: both translate as 'the culturalheritage .. . of peoples'. Additionally, even restricting one's attention to the English text,the ICRC's construction of the word 'mankind' overlooks the key statement in the preamble to CultPropConv that 'damage to cultural property belonging to any people whatsoever means damage to the cultural heritage of all mankind, since each people makesits contribution to the culture of the world'. The ICRC Study claims support for its viewin the interpretative declarations entered by several states at the time of Article 53 AP I'sadoption. 47 But, as reproduced in the Study itself, the distinction drawn by these statesis between the scope of application of Article 53 of AP I and the scope of application ofArticle 27 HagueRegs, not of Article 1 CultPropConv. 48 

9. In principle it is up to each party in whose territory the relevant property is situatedto determine whether or not that property is of great importance to its cultural heritageand is therefore protected as cultural property. In practice, however, things are not sostraightforward. Unless a party has taken measures to notify other parties of the identity
and location of all such property by means of inventories and/or maps, or has marked all
such property with CultPropConv's distinctive emblem, there will be no definitive wayfor an opposing party to know what movables and immovables are protected. In such asituation, which is likely to be the rule rather than the exception, it will ultimately fallby default to the opposing party to determine, for the purposes of compliance with itsown obligations of respect, which movables and immovables situated in the territory ofthe first party satisfy the definition of 'cultural property' by being of great importance

I to the cultural heritage of that first party. In such an event, the safest course is to err on
the side of caution .

., Vol. I CIHL, 130, 132. 
'6 Vol. I CIHL, 130. 
<7 Vol. I CIHL, 130, especially n. 19. 
•• Sec Vol. 11/1 CIHL, chap. 12, paras. 180 (Canada), 193 (FRG), 220 (UK), 227 (the US). The �tatc

mcnt by the Netherlands cited, as reproduced and in the original, makes no reference either to Article 1

CultPropConv or to Article 27 HagueRcgs, and the Australian statement cited deals with a different ques-

tion altogether. 
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II. Respect for Cultural Property

1. General Rules
902 It is prohibited to attack cultural property unless it becomes a military objec

tive and there is no feasible a lternative for obtaining a similar mi litary advan
tage (Articles 53, lit. a, and 52 AP I; Article 16 AP II; Article 4, paras. I and 
2, Cu ltPropConv and Article 6, lit. a, Prot2CultPropConv). The parties to 
the conflict shall do everything feasible to verify that objectives to be attacked 
are not cultural property (Article 57, para. 2, lit. a(i), AP I; Article 7, lit. a, 
Prot2Cu ltPropConv). They shall cancel or suspend an attack if it becomes appar
ent that the objective is cultural property (Article 57, para. 2, lit. b, AP I; Article 
7, lit. d(i), Prot2CultPropConv). 

902 

1. The three rules stated here are applicable during both international and non-interna
tional armed conflict, and apply to all attacks, whether by land, sea, or air. In the context
of international armed conflict, all three accord with customary international law. In 
the context of non-international armed conflict, the first is customary, but evidence in 
support of the second and third is not yet conclusive.

2. The second limb of Article 4, para. I, CultPropConv obliges parties to respect cul
tural property by refraining from any act of hostility against such property, an obliga
tion encompassing inter alia attacks against such property. This must be read subject to 
Article 4, para. 2, CultPropConv, which provides that the obligations laid down in the
preceding paragraph may be waived where military necessity imperatively requires such
a waiver. On the face of it, the phrase 'where military necessity imperatively requires' is
an open-textured one. But the waiver in Article 4, para. 2, CultPropConv must today
be read through the lens of the customary rules on targeting, applicable to both inter
national and non-international armed conflict, which emerged after the adoption of
CultPropConv, specifically the subsequent definition of a military objective, as per
Article 52, para. 2, AP I. 49 This is in line with the approach taken to the phrase 'not
justified by military necessity' by the ICTY.s0 As a consequence, a party may invoke the
waiver in Article 4, para. 2, CultPropConv to justify attacking cultural property only
in cases where the cultural property in question, by its nature, location, purpose or use,
makes an effective contribution to military action and where its total or partial destruc
tion, capture or neutralization, in the circumstances ruling at the time, offers a definite
military advantage.

3. In accordance with Article 53, lie. a, AP I and Article 16 AP II, it is prohibited to direct
acts of hostility against cultural property. But whereas Article 4, para. I, CultPropConv
is subject to Article 4, para. 2, Article 53, lit. a, AP I and Article 16 AP II contain no
exception in respect of military necessity. Military necessity as such provides no justifi
cation under these articles for attacking cultural property. Nor is the prohibition on acts

49 Sec also ICRC Commentary, para. 2079, n. 30; Toman (above, n. 21), 389; UK Manual, para. 5.26.8. 
10 Prosecutor v Brdanin, IT-99-36-A, Appeals Chamber Judgment, 3 April 2007, para. 337. Sec also 

�rticlc 8, para. 2 lit. b(ix) and Article 8, para. 2, lit. c(iv), ICC Statute, providing for the war crime of direct
mg attacks against historic monuments 'provided they arc not military objectives'. 
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902 II. Respect for Cultural Property 435 
of hostility against cultural property reciprocal with the prohibition on the use of such property in support of the military effort. 1' That said, if and for as long as an object cov
ered by Article 53, lit. a, AP I is used in support of the military effort contrary to Article 53, lit. b, the legality of any attack against that object (and only that object) falls to bedetermined by reference to Article 52, para. 2, AP I,si and will be lawful provided such use makes an effective contribution to military action and the object's total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, offers a definite military advantage. The practical effect, therefore, of the additional protection afforded by Article 53 AP I is that whereas other civilian objects may be targeted pursu
ant to Article 52, para. 2, AP I on account of their nature, location, purpose or use, cul
rural property may be attacked only on account of its use. For its part, AP II contains no provision equivalent to the definition of a military objective in Article 52, para. 2, AP I, since nowhere does AP II embody a prohibition on attacking civilian objects as such or the concomitant obligation to limit attacks strictly to military objectives. The use of cultural property contrary to Article 16 AP II results, therefore, in the lawfulness of any attack against it falling to be determined by reference to the customary international 
law of targeting in non-international armed conflict. In the end, however, there is no 
practical difference between the situation under AP I and that under AP II, since it is now sufficiently clear that customary international law prohibits attacks against cultural property in the course of non-international armed conflict unless such property becomes a military objective within the meaning of the definition encapsulated in Article 52, para. 2, AP I. In short, under both AP I and AP II, cultural property may be attacked 
only on account of its use. 
4. But Article 53, lit. a, AP I and Article 16 AP II are stated to be without prejudice toCultPropConv. As a consequence, where the parties to an armed conflict are partiesboth to AP I and AP II, on the one hand, and to CultPropConv, on the other, conductcovered by both regimes is governed by the provisions of CultPropConv. SJ The resultis that parties to both regimes are entitled to invoke the waiver as to military necessityembodied in Article 4, para. 2, CultPropConv, as elaborated on by customary international law, to justify attacking cultural property. 54 But the difference is slight: whereasparties to AP I and AP II alone may attack cultural property only on account of its use,parties to AP I and AP II which are also parties to CultPropConv may additionallyinvoke its nature, location, and purpose-which, in the context of cultural property, isscarcely a difference at all (see below).
5. Article 6, lit. a, Prot2CultPropConv refines the application of Article 4, para. 2,CultPropConv among parties to Prot2CultPropConv. It states that a waiver on the basisof imperative military necessity pursuant to Article 4, para. 2, CultPropConv may beinvoked to direct an act of hostility against cultural property only when, and for as longas, two cumulative conditions are met: first, when and for as long as the cultural property

s• See also JCRC Commentary, para. 2079. 
s1 See also JCRC Commentary, para. 2079; Toman (above, n. 21), 390; Wolfrum (above, n. 21), para. 17.
H See Article 30, para. 2, Vienna Convention on the Law of Treaties.
s◄ See also Strugar, Trial Chamber Judgment, para. 309; !CRC Commentary, para. 2072 n. 28; Toman

(above, n. 21), 389; E. David, Principes de droit des conjlits armis, 4th edn (Brussels: Bruylant, 2008)
'. 
para.

2.82; R. Kolb, /us in be/lo. Le droir international des conflits armls, 2nd edn (Basel/Brussels: Helbing &

Lichtenhahn/Bruylant, 2009), 282. 
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in question has, by its function, been made into a military objective (Article 6, lit a(O,
Prot2CultPropConv); and, second, when and for as long as there is no feasible alternative
available for obtaining a similar military advantage to that offered by directing an act of 
hostility against that objective (Article 6, lit. a(ii)). 'Military objective' is defined in Article 
1, lit. f. Prot2CultPropConv in accordance with the now-customary definition found in 
Article 52, para. 2, AP I. But a terminological disjuncture is immediately apparent: Article 6, lit. a(i), Prot2CultPropConv refers to cultural property being made into a military 
objective by its 'function', whereas Article 1, lie. f, speaks of its 'nature, location, purpose, 
or use'. The daily precis of the 1999 Hague diplomatic conference ss reveal the explanation. 
Opinion was sharply divided between those states which supported reference to cultur.d 
property which 'has, by its use, become a military objective',16 'feeling that "nature", "pur
pose" and/or "location" were not on their own sufficient to define a military objective',11 
and those which sought a full restatement of the definition of a military objective found 
in Article 1, lit. f, Prot2CultPropConv. In other words, some delegates favoured the higher 
standard of protection afforded cultural property by Article 53, lit. a, AP I and Article 16 
AP II, whereas others wished simply to put on an explicit treaty footing che customary 
gloss on Article 4, para. 2, CulcPropConv. Faced with this impasse, the chair of the confer
ence invited che informal working group on Chapter 2 of the draft Prot2CultPropConv co 
reconvene 'in order to try to find a balance between the need to protect cultural propeny, 
and che actions that have co be taken in certain military situations'. 18 The upshot was the
compromise word 'function', a term open-textured enough to accommodate boch posi
tions-indeed, deliberately designed co permit a degree of discretion in its interpretation 
and application. Those states favouring the lower standard are free co hold chat cultural 
property can become a military objective under Article 6, lit. a(i), by virtue of its nature, 
location or purpose, in addition co its use. 19 At the same time, states supporting che higher 
standard are not precluded from maintaining that only its use can make cultural propeny 
a military objective. Room is also left for the possibility chat the higher standard may 
emerge in future as customary international law, in which case Article 6, lit. a(i), will have 
to be read consistently with it. le should be emphasized, however, that the practical differ
ence between che two levels of protection is unlikely to be great (see below). 

6. The requirement in Article 6, lie. a(ii), Proc2CultPropConv that there be no feasible
alternative available for obtaining a similar military advantage to that offered by attacking

u Diplomatic Conference on a Draft Second Protocol to the 1954 Hague Convention for the Protection
of Cultural Propcrcy in the Event of Armed Conflict, 15-26 March 1999, Daily prccis of the Diplomatic 
Conference:, <http://www.unc:sco.org/nc:w/fi leadmin/M ULT! MEDIA/HQ/CL T/pdf/haguc:_ 1999 _diplo
conf_prc:cis_c:n_20 I 20523.pdf>. The: full travaux prlparatoim of Prot2CultPropConv remain publicly 
unavailable. But see the excerpts reproduced in J. Toman, Cultural Property in War: Improvement in Protection. Commentary on the 1999 Second Protocol to the Hague Convention of 1954 for the Protection of Cultural Propmy in the Event of Armed Conflict (Paris: UNESCO Publishing, 2009), 105-10. 

16 HC/1999/5/Add.5, drafc Article: 4 (eventual Article 6 Prot2CultPropConv). 
17 Prccis, Wednesday 24 March 1999, in Diplomatic Conference: on a Draft Second Protocol, Daily prccis 

(above, n. 55), sixteenrh unnumbered page. 
11 Ibid. sevemeenth unnumbered page. 
19 Canada, for example:, annexed to its instrument of accession to Prot2CultPropConv a statement declar

ing its understanding 'that the definition of a military objective in Article 2(f) is to be interpreted the same 
way as Article: 52(2) of Additional Protocol I to the Geneva Conventions of 1949' and 'that under Article 
6(a)(i), cultural property can be made: into a military objective: because: of its nature, location, purpose: or use' 
(<http://porral.unesco.org/en/ev.php-URL_lD=l5207&URL_D0=D0_TOPIC&URL_SECTION=201. 
html#RESERVES>). 
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902 Il Respect for Cultural Property 437 

the cultural property is really no more than an explicit elaboration of the limits imposed 
by imperative military necessity, as embodied in Article 4, para. 2, CultPropConv and 
reflected in Article 57, para. 3, AP I. 60 

7. The reference in Article 53 AP I's 'without prejudice' clause co 'ocher relevant inter
national instruments' would appear co be co RoerichPacc, in force when che provision
was adopted, but the ordinary meaning of the phrase would also encompass any similar
specialist international agreement for the protection of cultural property in the event of
armed conflict as may be concluded in the future. In this light, where parties to AP I arc
also parties to Prot2CultPropConv, conduct covered by both instruments is governed
by the provisions of Prot2CultPropConv. Article 16 AP Il's 'without prejudice' clause
makes no mention of 'other relevant international instruments', seemingly reflecting
che fact that, insofar as it applies during wartime, RoerichPact applies only to wars
between states, and not co civil wars. Given the relationship between Article 53 AP I and
Prot2CultPropConv, however, and in the light of the drafters' intention that Article 16
AP II should not affect the application of the specialist regime represented at the time by
CultPropConv, it is reasonable to treat Prot2CultPropConv as a dt facto integral part of
CulcPropConv for the specific purposes of Article 16 AP II, with the result that Article
16 AP II is without prejudice to the provisions of Prot2CultPropConv. As such, where
a state is party to both AP II and Proc2CultPropConv, conduct by chat state which is
covered by both instruments is governed by the provisions of Prot2CultPropConv. At
present, however, in neither international nor non-international armed conflict does any
of this make a practical difference.

8. When it comes to applying the rule on attacks against cultural property, such property
may be considered a military objective in certain circumstances, although these circum
stances will be rare. It is not absurd to suggest chat very specific cultural property
historic fortresses, barracks, arsenals, and the like-can, by its nature, make an effective
contribution to military action. That said, if it is decommissioned, an eighteenth
century fortress, to take an example, is better characterized by its nature as a historic
monument, rather than a fortress; and if it is still in service, any effective contribution
it may make to military action will be through its use, rather than its nature. Similarly,
while the vast majority of cultural property cannot make an effective contribution co
military action through its purpose (defined as 'the future intended use of an objecc'61), 

a historic bridge, railway station, or dock could conceivably, by its purpose, make such
a contribution, although whether chis contribution is genuinely effective will depend on
the circumstances. Generally speaking, one would not expect infrastructure built in and
for another age to play a significant military role today. As for location, it is not unimagi
nable that the position of cultural property during a battle could serve co block a party's
line of fire. Ac the same time, any contribution chis may make to the military action
of the opposing party is arguably better seen as a function of the property's passive or

'
0 Article 57, para. 3, AP I provides that when a choice is possible between several military objectives for 

obtaining a similar military advantage, the objective to be selected must be the one which, if attacked, may 
be expected to cause the least danger to civilian lives and to civilian objects. Cultural property is a species 
of civilian object. 

'' Wtsttrn Front, Atrial Bombardment and Rtlattd Claims, Eritrta's Claims 1, 3, 5, 9-13, 14, 21, 25 & 
26 (Eritrea/Ethiopia), Partial Award, 135 ILR 565 at para. 120, endorsing UK Manual, para. 5.4.4, in turn 
endoning ICRC Commentary, para. 2022. 

ROGER o'KEEPE 

HP EXHIBIT 351

3328



438 Protection of Cultural Property 903 
dt facto use. 62 In the final analysis, then, it is principally through its use, if it all, that cul
tural property could be expected to make an effective contribution to military action. 6i 

In other words, use in support of military action is the principal reason which a party to 
the conflict could be expected to invoke to justify attacking cultural property. Indeed, 
it is inconceivable today that a party would cite the nature of cultural property to chis 
end, scarcely imaginable that it would cite its purpose, and highly unlikely that it would 
cite its location. 

9. It is crucial to note in all of the above cases that, whatever contribution cultural property
may make to military action, an attack against it is lawful only when its total or partial 
destruction, capture, or neutralization, in the circumstances ruling at the time, offers a 
definite military advantage. '[A]nd even then attacks on it may not be necessary'. 64 For 
example, as Rogers points out, if enemy snipers have installed themselves in cultural prop
erty, it may be possible simply to bypass it. 61 Equally, it may be possible to surround it and 
wait, while pursuing a peaceful resolution through negotiation and reliance on diplomatic 
good offices, as the Israel Defence Forces did for over a month in 2002 at the Church of 
the Nativity in Bethlehem, in which a large number of armed Palestinian militants had 
taken up position. In short, there must be no feasible alternative method for dealing with 
the situation before an attack on cultural property can be held permissible. 66 

10. The prohibition on attacks against cultural property is backed up by two mandatory
precautions in attack deriving from Article 57, para. 2, AP I, Article 7 Prot2CultPropConv
and customary international law. AP II makes no mention of such precautions.

903 The parties to the conflict shall take all feasible precautions in the choice of means and methods of attack with a view to avoiding, and in any event minimizing, incidental damage to cultural property (Article 57, para. 2, lit. a(ii), AP I; Article 7, lit. b, Prot2CultPropConv). They shall refrain from deciding to launch any attack which may be expected to cause incidental damage to cultural property which would be excessive in relation to the concrete and direct military advantage anticipated (Article 57, para. 2 lit. a(iii), AP I; Article 7, lit. c, Prot2CultPropConv). They shall cancel or suspend an attack if it becomes apparent that it may be expected to cause incidental damage to cultural property which would be excessive in relation to the concrete and direct military advantage anticipated (Article 57, para. 2, lit. b, AP I; Article 7, lit.d(ii), Prot2CultPropConv). 
1. The three rules stated here apply during both international and non-international
armed conflict, and apply to all attacks, whether by land, sea, or air. In the context of
international armed conflict, all three accord with customary international law. In the
context of non-international armed conflict, the first is probably consonant with cus
tom, but evidence for the second and third is not yet conclusive.

61 Sec also ICRC Commentary, para. 2078. For example, the defending German forces can be taken to 
have made passive or de facto use of the abbey of Monte Cassino in the Second World War. 

61 See also J.M. Henckaerts, 'New rules for the protection of cultural property in armed conflict' (1991) 
81 /RRC 593, at 602-6. Indeed, UK Manual, para. 5.26.3 n. 120, goes so far as to state that waiver under 
Article 4, para. 2, CultPropConv 'only arises where the enemy unlawfully uses such property for military 
purposes'. Sec also Wolfrum (above, n. 21), para. 14. 

6' UK Manual, para. 5.26.3 n. 120. 
61 A. P. V. Rogers, Law on the Battlefield, 3rd cdn (Manchester and New York: Manchester University 

Press, 2012), 186. 
66 UK Manual, para. 5.26.8; Rogers (above, n. 65), 186-7. 
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904 II. Respect for Cultural Property 439 
2. Incidental damage inflicted in the course of attacks against otherwise lawful targets has
historically posed the single greatest threat to cultural property in armed conflict, at leastsince the rise of modern forms of bombardment. One of the most significant advances inthe protection of cultural property in armed conflict came, therefore, with the adoption inArticle 51, para. 5, lit. b, AP I, cross-referable to Article 51, para. 4, AP I, of a prohibitionon attacks which may be expected to cause incidental loss of civilian life, injury to civilians,
damage to civilian objects (including cultural property), or a combination thereof, whichwould be excessive in relation to the concrete and direct military advantage anticipated.The standard is one of proportionality. It is supported by the three obligatory precautionsin attack found in Article 57, para. 2, lit. a(ii), Article 57, para. 2, lit. a(iii) and Article 57,para. 2, lit. b, AP I, reproduced in the specific context of cultural property in Article 7, lit.b, Article 7 lit. c, and Article 7, lit. d(ii), Prot2CultPropConv.
3. As applied to cultural property, proportionality in the context of incidental damageimplicates qualitative as much as quantitative factors. The extent of incidental loss occasioned by damage to or destruction of cultural property is a question not just of squaremetres but also of the cultural value represented thereby. In this light, it is significantthat cultural property is by definition of great importance to the cultural heritage of apeople, and that the preamble to CultPropConv, as echoed in Resolution 20{IV) of theDiplomatic Conference of Geneva, declares that damage to cultural property belongingto any people whatsoever means damage to the cultural heritage of all mankind. Sinceelements of this heritage are often irreplaceable, only the anticipation of very considerable concrete and direct military advantage, in many cases overwhelming, will, in practice, suffice to justify an attack likely to cause incidental damage to cultural property.A textbook example of the application of the rule of proportionality came during theGulf War in 1991, when Iraq positioned two fighter aircraft next to the ancient zigguratof Ur. Coalition commanders decided not to attack the aircraft 'on the basis of respectfor cultural property and the belief chat positioning of the aircraft adjacent to Ur (without servicing equipment or a runway nearby) effectively had placed each out of action,thereby limiting the value of their destruction by Coalition air forces when weighedagainst the risk of damage to the temple'. 67 

All other acts of hostility against cultural property are prohibited unless impera- 904 tively required by military necessity (Article 23, lit. g, HagueReg; Article 4, paras. 
1 and 2, CultPropConv). 

1. The rule stated here is applicable to both international armed conflict and non-international armed conflict, and accords with customary international law in both contexts.
2. Article 23, lie. g, HagueRegs prohibits the destruction of enemy property unless itis imperatively demanded by the necessities of war. The rule is reiterated in the specificcontext of cultural property in Article 4, para. 1, CultPropConv, as qualified by Article4, para. 2, CultPropConv, in accordance with which parties are obliged to respect cultural property by refraining from any act of hostility against it, unless military necessityimperatively requires otherwise. The term 'any act of hostility' is significant in forbidding

67 Department of Defense, Report to Congress on the Conduct of the Persian Gulf War, Appendix 0:
The Role of the Law of War (1992) 31 ILM 626. 
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440 Protection of Cultural Property 905 
not just attacks against cultural property but also inter alia its demolition, 68 whether by 
way of explosives or bulldozers or other wrecking equipment, and whether to impede
the progress of enemy columns, to clear a line of fire, to deny cover to enemy fighters or 
a fortiori for motives other than military. Since acts of hostility other than attacks are 
not amenable to an analysis based on the concept of a military objective, the latter being
relevant only to attacks, 69 the rule stated here reflects the plain language of Article 4,
paras. 1 and 2, CultPropConv and Article 23, lit. g, HagueRegs. 

3. Article 53 AP I and Article 16 AP II similarly apply to any acts of hostility directed
against cultural property, and thus encompass demolitions as much as attacks. It will be
recalled that neither provision embodies a waiver in respect of military necessity. Nor,
in the context of acts of hostility other than attacks, does Article 53 AP I interact with
the concept of a military objective in Article 52, para. 2, AP I, since the latter applies
only to attacks. The same goes mutatis mutandis for Article 16 AP II and the customary
analogue of Article 52, para. 2, AP I applicable to non-international armed conflict. The
result is that acts of hostility against cultural property other than attacks are absolutely
prohibited by Article 53 AP I and Article 16 AP II. But Article 53 AP I and Article 16
AP II are without prejudice to CultPropConv, with the consequence that parties to
both regimes are encicled to invoke che waiver in respect of imperative military necessity
embodied in Article 4, para. 2, CultPropConv.

4. Imperative military necessity implies no feasible alternative for dealing with the situation.
As emphasized by Eisenhower, military necessity is not the same as military convenience,7°
a view reiterated in 1997 by the third meeting of the parties co CultPropConv71 and the
following year by a meeting of governmental experts drawn from fifty-seven parties. 71 'It is 
not sufficient chat che objective could be more easily attained by endangering the protected 
object'; rather, 'an imperative necessity presupposes that the military objective cannot be 
reached in any ocher manner'. 71 Military necessity also serves to calibrate the extent of any 
damage or destruction compelled by military considerations: harm to cultural property 
occasioned by the invocation of the concept must be only co a degree that is imperatively 
necessary. 

905 It is prohibited to make cultural property the object of reprisals (Articles 52, para. 
1, and 53, lit. c, AP I; Article 4, para. 4 CultPropConv; see above, Section 488). 

1. The rule seated here applies during both international and non-international armed
conflict. In the context of international armed conflict, it accords with customary inter
national law. The position is uncertain as regards non-international armed conflict.

61 See also M. Bothe et al., New Rules for Victims of Armed Conflicts (The Hague/Boston/London: Nijhoff. 1982), para. 2.5.2; !CRC Commentary, para. 2070; Toman (above, n. 21), 389. 
69 Article 52, para. 2, AP I, as consonant with custom. 
7° Covering memorandum to General Order No. 68, 29 Dec. 1943, reproduced in Hansard, HC, Vol. 396, col. I I 16, I February 1944. 
1' CLT-97/CONF.208/3, para. 5(ii). 
7' 155 EX/51, Annex, para. 14. 
n Parcsch (above, n. 33), 388. Sec also UK Manual, paras. 5.26.3 n. 120, 5.26.8; Rogers (above, n. 65), 186-7; R. Wolfrum, 'Protection of Cultural Property in Armed Conflict' 32 lsrYHR (2003) 305 at 325. Seetoo H. Grotius, De Jure Belli ac Pads, first published 1625, text of 1646 translated by F. W. Kelsey (Oxfurd:Clarendon Press, 1925), Book II, Ch. 22, s. 6 (�dvancagc docs not confer the same right as necessity').
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906 Jl Respect for Cultural Property 441 
2. Article 4, para. 4, CultPropConv obliges parties to refrain from any act directed by
way of reprisals against cultural property, a prohibition co which che waiver in respect
of imperative military necessity in Article 4, para. 2, CulcPropConv is not applicable.
'Ibis absolute prohibition is reiterated in Article 53, lit. c, AP I and, as regards civilian
objects generally, in Article 52, para. 1, AP I. Article 16 AP II, on the ocher hand, makesno mention of reprisals.

It is prohibited to make any use of cultural property likely to expose it to destruction 906 
or damage in the event of armed conflict unless no choice is possible between such 
use and another feasible method for obtaining a similar military advantage (Article 
4, paras. 1 and 2 CultPropConv and Article 6, lit. b, Prot2CultPropConv). 

1. The rule stated here is applicable to both international and non-international armed
conflict, and accords with customary international law in both contexts.
2. The first limb of Article 4, para. 1, CultPropConv obliges parties to respect culturalproperty by refraining from any use of the property and its immediate surroundings forpurposes which are likely to expose it co destruction or damage in the event of armedconflict. The wording makes this provision more than a prohibition on che use of culturalproperty for hostile purposes. The reference to 'its immediate surroundings' and to any
use 'for purposes which are likely to expose it to destruction or damage' means chat the
prohibition extends to its def acto or passive use in any manner likely to draw fire on it. 74 

Article 4, para. 1, CultPropConv therefore prohibits the deliberate interposition of cultural
property in the line of fire, for example by retreating to a position obscured by a monumentfrom the opposing party's view. The provision also serves to forbid the effective incorporation of a monument into a defensive line, as with the German 'Gustav line' around theabbey at Monte Cassino in the Second World War. Nor is it only use in combat that therule prohibits. If it is foreseeable that the use of a protected building as a field headquarters or barracks, for example, will expose it to attack, such use is forbidden. The first limbof Article 4, para. 1, CulcPropConv would also prohibit parking military aircraft in cheimmediate surroundings of cultural property,75 as Iraq did in the Gulf War of 1991. Nor,indeed, need such use expose the property in question to attack for it to fall foul of the rule:che provision forbids any use likely to expose cultural property to damage during armedconflict (which, as per Article 18, para. 2, CultPropConv, includes belligerent occupation),with the result that the likelihood of more than de minimis deterioration in the fabric of amonument, and a fortiori the risk of vandalism, through its use as a headquarters, barracks,or the like is enough to render such use impermissible. It is important to note too that thefirst limb of Article 4, para. 1, CultPropConv prohibits the use of cultural property and itssurroundings in any manner likely to expose it to damage or destruction 'in the event ofarmed conflict'. In other words, if such use in peacetime is likely to expose cultural property to attack on the outbreak of hostilities, it is not permitted. 76 

1◄ Partsch (above, n. 33), 385, speaks in this respect of indirect' use.
7s Rogers (above, n. 65), 188 n. 101.
76 So, for example, the former Ukrainian SSR reported that, even in p�aceti�e, Sovi�t armed forc�s were

not allowed to be quartered, 10 stock arms or to install military targets m the 1mmed1atc surroundm�s 01
f

historic monuments or groups of historic monuments, 'as stated in Article 4, par�gra�h l of the Co�venu�n:

CC/MD/11, 38. That certain provisions of the CultPropConv apply in peaceume 1s made clear m Article

18, para. 1. 
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442 Protection of Cultural Property 906 

3. Bue Article 4, para. 1, CultPropConv is qualified by the waiver as co military necessity
in Article 4, para. 2, CultPropConv. As such, if military necessity imperatively requires
the use of cultural property and its surroundings for purposes likely to expose it ro 
attack, such use is not prohibited. An example of one of the 'rare cases where it is essen
tial to use cultural property for military purposes' is a historic bridge which constitutes 
the only available river crossing. 77 A further example is the positioning of an artillery 
piece in the immediate vicinity of cultural property if that is the only point from which 
an enemy stronghold dominating the battlefield can be attacked. 78 

4. It should be emphasized that a party's use of cultural property and its surroundings in 
any manner likely to expose it to destruction or damage does not as such make it lawful
for an opposing party to attack it. That is, a party's breach of the first limb of Article 4, 
para. 1, CultPropConv does not ipso facto relieve an opposing party from its obligation
under the second limb of the provision, as stressed by the Legal Committee during the 
drafting of the Convention. 79 Cultural property put to such use may be attacked only 
if it makes an effective contribution to military action and its total or partial destruc
tion, capture, or neutralization, in the circumstances ruling at the time, offers a definite
military advantage.

5. Article 53, lit. b, AP I and Article 16 AP II prohibit parties from using cultural prop
erty in support of the military effort. The concept of 'the military effort' is arguably
wider than the notion of 'military action' referred to in the definition of a military objec
tive in Article 52, para. 2, AP I. According to the ICRC Commentary, the military effort
is 'a very broad concept, encompassing all military activities connected with the conduct
of a war'. 80 For example, the use of the cellars of a historic castle a long way behind the
front line to store rations may be considered supportive of the military effort but may not
be thought to make an effective contribution to military action. The same may go for the
billeting of non-front-line troops there. Such use may be held to violate Article 53, lit. b,
AP I or Article 16 AP II but would arguably not render the castle a military objective.
Since neither Article 53, lit. b, AP I nor Article 16 AP II contains an exception in respect
of military necessity, their respective prohibitions on the use of cultural property in sup
port of the military effort are absolute. But as these provisions are without prejudice co
CultPropConv, parties to both regimes may invoke the waiver as co military necessity in
Article 4, para. 2, CultPropConv.

6. Article 6, lit. b, Prot2CulcPropConv provides that a waiver on the basis of imperative
military necessity pursuant to Article 4, para. 2, CultPropConv may be invoked co use
cultural property for purposes which are likely co expose it to destruction or damage
only when, and for as long as, no choice is possible between such use of the cultural
property and another feasible method for obtaining a similar military advantage. The
provision is no more than a codified statement of the proper application of Article 4,
para. 2, CultPropConv as it applies to the use of cultural property.

77 UK Manual, para. 5.25.3, original emphasis. 
71 Der Schutz von Kulturgut bei bewaffnettn Konjlikten, Federal Ministry of Defence publication ZDv 

15/9, 15 July 1964, 16, cited in Rogers (above, n. 65), 187. 
79 Records 1954, para. ll?0. Sec also Toman (above, n. 21), 70, 75; UK Manual, paras. 5.26.3 n. 120, 

5.26.8. 
10 ICRC Commentary, para, 2078. 
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All forms of theft, pillage, misappropriation, confiscation or vandalism of cultural 907 
property are prohibited. The parties to the conflict shall prohibit, prevent and, if 
necessary, put a stop to all such acts. They shall refrain from requisitioning mov-
able cultural property situated in the territory of an opposing party (Article 4, para. 
3, CultPropConv). 

1. The first two rules stated here apply during international and non-international armed

conflict alike; the third by definition only during international armed conflict. In the 
context of international armed conflict, all three accord with customary international 
law. The first two are also more likely than not co be consonant with custom in non
international armed conflict. 

2. The undertaking in Article 4, para. 3, CulcPropConv co prohibit, prevent, and,

if necessary, put a stop to all forms of theft, pillage, misappropriation, confiscation, or 
vandalism of cultural property is not limited to the commission of such aces by a party's 
own armed forces but extends to commission by the local populace and by remnants of 
che opposing armed forces. This explains why che first limb of the provision is formu
lated as an obligation to prohibit, prevent, and, if necessary, put a stop to the relevant 
conduct, instead of merely an obligation to refrain from it, as is the case with the second 
limb of the provision and with Art 4, paras. 1 and 4, CultPropConv. Indeed, somewhat 
curiously, Article 4, para. 3, does not in terms oblige a party co refrain from theft, pil
lage, misappropriation, confiscation, or vandalism of cultural property. But a prohibi
tion to this effect muse be implied, reasoning a fortiori. 81 Any other outcome would fly 
in the face of the Article's object and purpose. The implication is strengthened by the 
adoption of Article 15, p ara. I, lie e ,  Prot2CultPropConv, which recognizes as a war 
crime, when committed intentionally and in violation of CultPropConv, theft, pillage, 
or misappropriation of, or acts of vandalism directed against, cultural property pro
tected under CultPropConv. Article 4, para. 3, CultPropConv is not subject to Article 
4, para. 2's waiver in respect of military necessity. 

The parties to the conflict shall take the necessary precautions to protect cul- 908 
tural property under their control against the dangers resulting from mili-
tary operations (Article 58, lit. c, AP I). They shall, to the maximum extent 
feasible, remove cultural property from the vicinity of military objectives 
(Article 58, lit. a, AP I; Article 8, lit. a, Prot2CultPropConv) or provide for 
adequate in situ protection (Article 8, lit. a, Prot2CultPropConv), and they 
shall avoid locating military objectives near cultural property (Article 8, lit. b, 
Prot2CultPropConv). 

The first rule stated here applies only to international armed conflict, the following two 
rules co both international and non-international armed conflict. The customary status 
of all three is unclear in either context. 

2. Special Protection
Contracting parties may request that a limited number of refuges for movable 909 
cultural property and of centres containing monuments and a limited amount of 

1' For the use of identical a fortiori reasoning to read a prohibition on commission into an obligation to

prevent, see Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(Bosnia and Herzegovina v Serbia and Monttnegro), Merits, Judgment, IC] Reports 2001, 43 at para. 166.
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444 Protection of Cultural Property 

immovable cultural property of very great importance be placed under special pro
tection {Article 8, para. 1, CultPropConv). 

909 

1. Chapter II CultPropConv (Articles 8-11) establishes a regime of 'special protection'
applicable over and above the general protection provided for in Chapter I CultPropConv.
This supplementary regime is designed to provide a higher standard of protection in 
respect of a narrower range of property, a higher standard which relates specifically to 
the obligation to refrain from using cultural property and its surroundings for military
purposes and the obligation to refrain from directing acts of hostility against it. These twin
obligations aside, all the obligations otherwise applicable to movables and immovables
which satisfy the definition of cultural property under Article 1 CulcPropConv are equally
applicable to property which additionally qualifies for special protection under Article 8
CulcPropConv. Special protection is available only in respect of refuges intended to 
shelter movable cultural property, centres containing monuments, and other immovable
cultural property. It is not available for movable cultural property as such. Moreover,
refuges, centres containing monuments, and other immovable cultural property are
entitled to special protection only if they satisfy strict criteria.

2. The difference between the standards imposed during armed conflict by the regime
of special protection and the respect owed to cultural property under general protec
tion is extraordinarily minor. Although labelled 'immunity', the additional restraints
mandated in relation to specially protected property amount to no more than a slight
tightening of the conditions under which the waiver as to military necessity may be
invoked . Any greater substantive protection that such property may stand to enjoy effec
tively derives from the regime's criteria for eligibility, which prescribe a cordon sanitairt
around the property.

3. The success of the arrangements for special protection 'has proved very limited'. 81 

Putting it less delicately, Chapter II CultPropConv is a white elephant. Only one cen
tre containing monuments, che Vatican City, and eight refuges for movable cultural
property (six of chem in the Netherlands) have ever been entered in che Internacional
Register of Cultural Property under Special Protection, and the Vatican City's entry was
possible only thanks to a special undertaking by Italy ostensibly under Article 8, para. 5,
CultPropConv. Four of the refuges have since been removed ac the request of the respec
tive parties, leaving the Register to comprise now four refuges (three in the Netherlands
and one in Germany), and a Jone centre containing monuments. 8J The reasons for this
underwhelming uptake are obvious: the criteria of eligibility for special protection are
cripplingly difficult to satisfy, while the procedure by which such protection is granted
is potentially tortuous, time-consuming, and, with precious little reward for success,
hardly worth the effort.

4. The regime of special protection is now also, in effect, a dead letter, since it has, for
all intents and purposes, been replaced by the regime of 'enhanced protection' under
Chapter 3 Prot2CultPropConv. But it has not been formally abolished, making a bare
outline of its rules a necessity. 8• 

11 Toman (above, n. 21), 108. 
11 Sec CLT/CJH/MCO/2008/ PI/46 (December 2000), as manually amended.
1' For a full account, sec O'Kccfc (above, n. 18), 140-62. 
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II. Respect for Cultural Property 445 
5. The rules stated in Sections 910-915 apply only during international armed conflict,

and do not reflect customary international law.

The grant of special protection is subject to the following criteria: 910 - The cultural property must be situated at an adequate distance from any largeindustrial centre or from any important military objective constituting a vulnerable point (e.g. an aerodrome, broadcasting station, major port, railway station, or main line of communication) (Article 8, para. I, lit. a, CultPropConv).Cultural property not so situated may, nonetheless, be placed under special protection if the contracting party requesting such protection undertakes, in the 
event of armed conflict, to make no use of the military objective in question and,in the case of a port, railway station, or aerodrome, to divert all traffic therefrom{Article 8, para. 5, CultPropConv). A refuge for movable cultural property not sosituated may, nonetheless, be placed under special protection if it is designed insuch a way that it will not, in all probability, be damaged in the event of attack
(Article 8, para. 2, CultPropConv).

- The cultural property must not be used for military purposes (Article 8, para.
1, lit. b, CultPropConv). A centre containing monuments shall be deemed tobe used for military purposes whenever it is used for the movement of military forces or material, even by way of transit, or whenever activities directlyconnected with military operations, the stationing of military forces or theproduction of military material take place within the centre {Article 8, para.3, CultPropConv). The guarding of cultural property by specially authorizedarmed custodians or the presence in the vicinity of police forces responsiblefor the maintenance of public order shall not be deemed to be use for militarypurposes (Article 8, para. 4, CultPropConv).

Special protection is granted co cultural property by its entry in the Internacional Register 
of Cultural Property under Special Protection (Article 8, para. 6, CultPropConv) main
tained by the Director General of UNESCO (Articles 12-16 RegExCulcPropConv). 

If during an armed conflict a contracting party is induced by unforeseen cir- 911 cumstances to set up an improvised refuge for movable cultural property, and if in the view of the Commissioner General for Cultural Property accredited to that party (Articles 2, 4, 6, 8-10 RegExCultPropConv) the refuge fulfils the criteria for special protection, the refuge may, subject to the consent of the del-egates of the protecting powers accredited to the opposing parties (Articles 2, 3, 5, 8-10 RegExCultPropConv), be granted special protection by its entry in the International Register of Cultural Property under Special Protection (Article 11 RegExCultPropConv). 
Contracting parties shall ensure the immunity of cultural property under special 912 protection by refraining from any act of hostility against such property, except in exceptional cases of unavoidable military necessity (Articles 9 and 11, para. 2, CultPropConv). 
Contracting parties shall ensure the immunity of cultural property under special 913 
protection by refraining from any use of such property or its surroundings for military purposes, except in exceptional cases of unavoidable military necessity (Articles 9 and 11, para. 2, CultPropConv). 
Unavoidable military necessity can be established only by the commander of a 914 division or higher-ranking officer. When circumstances permit, the opposing 
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446 Protection of Cultural Property 
party shall be notified a reasonable time in advance of the decision {Article 11, 
para. 2, CultPropConv). The contracting party taking the decision shall, as 
soon as possible, and in writing, inform the Commissioner General for Cultural 
Property accredited to it of the decision, giving reasons (Article 11, para. 3, 
CultPropConv). 

915 If a contracting party violates one of its obligations towards cultural property under 
special protection, the opposing party shall, for as long as the violation persists, be
released from its obligation to ensure the immunity of the property concerned, 
although whenever possible the latter party shall first request the cessation of the 
violation within a reasonable time (Article 11, para. 1, CultPropConv). The con
tracting party taking the decision shall, as soon as possible, and in writing, inform 
the Commissioner General for Cultural Property accredited to it of the decision, 
giving reasons (Article 11, para. 3, CultPropConv). The cultural property in ques
tion shall remain protected by the general rules on respect for cultural property. 

3. Enhanced Protection
916 Contracting parties may request that cultural property be placed under enhanced 

protection (Article 10 Prot2CultPropConv). 

916 

1. The predominant view during the review of CultPropConv was that the regime of
special protection had been a failure. At the same time, although doubts were expressed
as to the utility of maintaining two different levels of protection, it was generally agreed
that the distinction should be kept. In the event, the effective replacement of special pro
tection by the new regime of enhanced protection emerged as one of the core rationales
of Prot2CultPropConv, as underscored in the first preambular recital.

2. Enhanced protection, unlike special protection, is available for immovable and movable
cultural property alike. Its conditions of eligibility are intended to be more realizable than
those for special protection, with the absence of any requirement that the property in ques
tion be situated an adequate distance from military objectives. The procedure by which
enhanced protection is granted is designed to be more objective and transparent, with
the final decision being taken by the Committee for the Protection of Cultural Property
in the Event of Armed Conflict established under Article 24 Prot2CultPropConv. The
immunity afforded is more substantial than is the case under special protection: cultural
property under enhanced protection and its immediate surroundings may never be used
in support of military action, it may never be subject to acts of hostility other than
attacks, such as demolitions, and it may be attacked only if its use renders it a military
objective.

3. The relationship between enhanced and special protection is outlined in Article 4,
lit. b, Prot2CultPropConv: as between parties to Prot2CultPropConv, where cultural
property has been granted both special and enhanced protection, the rules on enhanced
protection alone apply.

4. Article 4, lie. a, Proc2CultPropConv scares chat Chapter 3 Prot2CultPropConv is with
out prejudice to Chapter I CultPropConv and Chapter 2 Prot2CultPropConv. What this
means is chat cultural property under enhanced protection enjoys the benefit of the gen
eral provisions regarding protection laid down in CultPropConv and Prot2CultPropConv,
except to the extent chat the rules on enhanced protection constitute lex specialis. The upshot
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917 II. Respect for Cultural Property 447 
is that cultural property under enhanced protection is protected not only by Article 12
Prot2CultPropConv, as refined by Article 13, but also by Article 3, Article 4, paras. 3-5 and 
Article 5 CultPropConv and by Articles 5, 7, 8, and 9 Prot2CultPropConv. It also has the 
consequence that cultural property under enhanced protection is protected by Article 4, para. ] , CultPropConv to the extent that the expression 'act of hostility' used in that provision is more compendious than the term 'attack' used in Articles 12 and 13 Prot2CultPropConv. 

The grant of enhanced protection is subject to the following criteria: 917 
- The cultural property must be cultural heritage of the greatest importance for 

humanity (Article 10, lit. a, Prot2CultPropConv).
- The cultural property must be protected by adequate domestic legal and 

administrative measures recognizing its exceptional cultural and his
toric value and ensuring the highest level of protection (Article 10, lit. b,
Prot2CultPropConv).

- The cultural property must not be used for military purposes or to shield military
sites, and the party having control over the cultural property must make a decla
ration that it will not be so used (Article 10, lit. c, Prot2CultPropConv).

Enhanced protection is granted to cultural property by its entry in the International List of 
Cultural Property under Enhanced Protection (Article 11, para. 10, Prot2CultPropConv) 
maintained by the Committee for the Protection of Cultural Property in the Event of Armed 
Conftict (Articles 11, 24, and 27, para. l lit. b, Prot2CultPropConv). 

1. The conditions of eligibility for enhanced protection are laid down in Article 10
Prot2CultPropConv, which provides that cultural property may be placed underenhanced protection if it meets the three cumulative criteria stated here. Such propertyenjoys enhanced protection, however, only if entered in the International List of CulturalProperty under Enhanced Protection (Article 11, para. 10, Prot2CultPropConv) maintained by the Committee for the Protection of Cultural Property in the Event of ArmedConflict (Articles 11, 24, and 27, para. 1, lit. b, Prot2CultPropConv), which decidesupon any request for inclusion in the List (Article 11, para. 5, Prot2CultPropConv).
2 .  The requirement in Article 10, lit. a, Prot2CultPropConv that the cultural property in question constitute 'cultural heritage of the greatest importance to humanity' is stricter than the requirement in Article 8 CultPropConv, which speaks of 'very great importance'. This tough threshold criterion was the quid pro quo for the freeing up of what might be called the objective criteria for enhanced protection. It does not, however, represent a quantifiable legal standard. The open-textured formulation, reached by consensus, appears a means of accommodating both inclusivist and exclusivist schools o f  thought, deferring the debate to the case-by-case deliberations of the Committee.The term 'heritage', as distinct from 'property', and the word 'humanity', as comparedwith the draft text 'all peoples', were settled on for purely rhetorical reasons, the formerto connote intergenerational ethical responsibilities of a fiduciary character, the latter toemphasize 'the common interest in safeguarding important cultural heritage'. 85 

3. The reference in Article 10, lit. b, Prot2CultPropConv co 'cultural and historic'value, where 'cultural' alone would have sufficed, wrongly implies that the adjectives
11 Diplomatic Conference on the Second Protocol to the Hague Convention for the Protection of Cultural Property in the Event of Armed Conffict (The Hague, 15-26 March 1999), Summary Report, <http:// unesdoc.u nesco.org/images/0013/00 l 332/ l 33243eo. pdf> (June 1999), para. 15. 
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448 Protection of Cultural Property 918 

arc mutually exclusive, is inconsistent with Article IO, lit. a, Prot2CultPropConv, which
uses 'cultural' only, and sits uncomfortably with Article l CultPropConv, which employs 
'cultural' as a catch-all term for 'historical', 'artistic', 'archaeological', 'scientific', and 
even bibliographical and archival. 

4. The first entries in the International List of Cultural Property under Enhanced Protection
were made by the Committee for the Protection of Cultural Property in Armed Conflict
in November 2010. All four-namely Choirokoitia, the Painted Churches of the Troodos
region and Paphos (both site I, Kato Paphos town, and site II, Kouklia village) in Cyprus 
and Castel del Monte in Italy-arc inscribed on the World Heritage List. 86 To these were
added in December 2011 the Kcrnave Achacological Site (Cultural Reserve ofKcrnave) in 
Lithuania, which is also on the World Heritage Lise. 87 

918 The parties to the conflict shall ensure the immunity of cultural property under 
enhanced protection by refraining from making such property the object of attack 
(Article 12 Prot2CultPropConv). Cultural property under enhanced protection 
may, however, be made the object of attack if: 
- it becomes, by its use, a military objective (Article 13, para. 1 lit. b, Prot2

CultPropConv);
- the attack is the only feasible means of terminating such use (Article 13, para.2 lit. a, Prot2CultPropConv);
- all feasible precautions are taken in the choice of means and methods of

attack, with a view to terminating such use and avoiding, or in any event
minimizing, damage to the cultural property (Article 13, para. 2, lit. b,
Prot2CultPropConv);

- unless circumstances do not permit owing to requirements of immediate self..
defence, the attack is ordered at the highest operational level of command,
effective advance warning is issued to the opposing forces requiring the termi
nation of the use, and reasonable time is given to the opposing forces to redress
the situation (Article 13, para. 2 lit. c, Prot2CultPropConv).

1. The rules stated here apply during both international and non-international armed
conflict, but do not reflect customary international law.

2. For no obvious reason, Article 12 Prot2CultPropConv uses the phrase 'by refraining
from making such property the object of attack' in preference to the more compendious
'by refraining ... from any act of hostility directed against such property', the latter being
employed in Article 9 CultPropConv (special protection), as well as mutatis mutandis in
Article 4, para. 1, CultPropConv and Article 6 Prot2CultPropConv (general protection)
and in Article 53, lit. a, AP I and Article 16 AP II. As a result of chis more restrictive
formulation, Article 12 Proc2CultPropConv does not encompass aces of hostility other
than attacks, such as demolitions. But where the rules on enhanced protection does not
constitute lex specialis, cultural property under enhanced protection benefits from the
general provisions regarding protection in CulcPropConv and Prot2CultPropConv. In

16 Sec Article 11, para. 2, 1972 Convention concerning the Protection of the World Cultural and Natural 
Heritage, 1037 UNTS 151. 

17 For its part, the UK currently proposes to request enhanced protection for its rwcnty-two cultural sites on 
the World Heritage Lise. In the case of movable cultural property, in the absence of any internationally agreed 
criteria for designating the collections of museums, galleries, or archives, the UK proposes to request enhanced 
protection for the contents of twenty-six museums and galleries, as well as of the National Record Offices and 
the country's five legal deposit libraries. Sec Department of Culture, Media and Sport (above, n. 25), 30-3. 
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919 /J. Respect for Cultural Property 449 
this light, the prohibition on demolitions inherent in the obligation in Article 4, para. 1, CultPropConv to refrain from acts of hostility against cultural property applies to 
cultural property under enhanced protection. 
3. Article 13, para. 1, Prot2CultPropConv specifics two circumstances in which cultural property under enhanced protection can 'lose such protection', in the words of thechapeau. The wording is unfortunate, since what the cultural property is better charac
terized as losing in the second of the two circumstances is its immunity, rather than itsenhanced protection as such. It is, however, a distinction without a difference, given theexact formulation of Article 13, para. 1, lit. b.
4. The first situation in which enhanced protection can be lost, as spelled out in Article
13, para. 1, lit. a, Prot2CultPropConv, is if such protection is suspended or cancelled inaccordance with Article 14 Prot2CultPropConv. This eventuality is not included in therule stated here, for the simple reason that, where enhanced protection is suspended orcancelled, the property in question is not cultural property under enhanced protection.
5. The other circumstance in which cultural property can lose its enhanced protection, ormore accurately in this case its immunity, is if and for as long as it has, by its use, becomea military objective (Article 13, para. 1, lit. b, Prot2CultPropConv). Two crucial implications are to be drawn from this provision. First, provided it is not suspended or cancelled,enhanced protection can be lost only in relation to attacks, since it is only attacks whichdepend on whether an object is a military objective. In other words, in contrast to theimmunity of specially protected cultural property under CultPropConv, but no different from the protection afforded cultural property more generally by Article 53 AP I andArticle 16 AP II, the immunity of cultural property under enhanced protection is absolutewhen it comes to acts of hostility other than attacks, such as demolitions. Military necessity can never justify such acts. Second, whereas cultural property under general protectioncan become a military objective through any one of its nature, location, purpose, or use,cultural property under enhanced protection, like cultural property under Article 53 AP Iand Article 16 AP II, can become a military objective only through its use. It was this thata majority of delegates to the 1999 Hague diplomatic conference saw as the main difference in the protection afforded by general and enhanced protection respectively. 88 

The parties to the conflict shall ensure the immunity of cultural property under 919 enhanced protection by refraining from any use of such property or its immediate surroundings in support of military action (Article 12 Prot2CultPropConv). 
1. The rule stated here applies during both international and non-international armedconflict, but does not reflect customary international law.
2. Article 12 Prot2CultPropConv uses the expression 'in support of military action',as found in Article 52, para. 2, AP I, rather than 'in support of the military effort',as contained in Article 53, lit. b, AP I and Article 16 AP II. The concept of 'militaryaction', referring to military operations, is arguably more restrictive than the notion of'the military effort', which is 'a very broad concept, encompassing all military activitiesconnected with the conduct of a war', 89 with the result that the protection granted by

11 Diplomatic Conference on the Second Protocol, Summary Report (above, n. 85), para. 22. Sec also

Toman (above, n. 55), 231. 
'' ICRC Commmtary, para. 2078.
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Article 12 Prot2CulcPropConv against military use, generically speaking, is possibly
narrower than that provided by Article 53, lit. b, AP I and Article 16 AP II. The term 
'military action' is also possibly narrower than 'military purposes', as used in Article 11, 
para. 2, CulcPropConv. 

3. The only9° siruacion in which enhanced protection, or more accurately immunity, can
be lose is if the cultural properry has, by its use, become a military objective (Article 13,
para. 1, lie. b, Proc2CultPropConv), and this is applicable only to attacks against such
property. The result is char the immunity of culrural property under enhanced protec
tion is absolute when it comes co its use in support of military action. Military necessity
can never justify such use.

920 Where cultural property under enhanced protection no longer meets any of 
the criteria for such protection, the Committee for the Protection of Cultural 
Property in the Event of Armed Conflict may suspend this protection or may 
cancel this protection by removing the cultural property from the International 
List of Cultural Property under Enhanced Protection (Article 14, para. 1, 
Prot2CultPropConv). The Committee may also suspend the enhanced protec
tion granted to cultural property in the case of a serious violation of the immu
nity of that property through its use in support of military action. Where such 
violation is continuous, the Committee may exceptionally cancel the enhanced 
protection granted to the property by removing the property from the List 
(Article 14, para. 2, Prot2CultPropConv). The Committee shall afford an 
opportunity to the contracting parties to make their views known before tak
ing a decision to suspend or cancel enhanced protection (Article 14, para. 3, 
Prot2CultPropConv). 

III. Safeguarding of Cultural Property

921 Contracting parties shall prepare in time of peace for the safeguarding of cultural 
property situated within their own territory against the foreseeable effects of an 
armed conflict, by taking such measures as they consider appropriate (Article 3 
CultPropConv). Such measures shall include, as appropriate, the preparation of 
inventories, the planning of emergency measures for protection against fire or 
structural collapse, the preparation for the removal of movable cultural property or 
the provision of adequate in situ protection of such property, and the designation of 
competent authorities responsible for the safeguarding of cultural property (Article 
5 Prot2CultPropConv). 

1. The rule seated here does not reflect customary international law.

2. For the purposes of CultPropConv, the protection of culrural property is defined
to comprise both the safeguarding of and respect for cultural property (Article 2
CultPropConv), the latter referring to restraints on methods of warfare, the former refer
ring to so-called 'material' protection, rhar is practical measures, prepared in advance in 
peacetime, against the foreseeable effects of armed conflict. The obligation to safeguard 
cultural property is laid down in Article 3 CulrPropConv, which obliges parties co pre
pare in rime of peace for rhe safeguarding of cultural property situated within their own 

90 Leaving aside, that is, Article 13, para. I, lit. a, Prot2CultPropConv, not considered here. 
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921 III. Safeguarding of Cultural Property 451 

territory against the foreseeable effects of an armed conflict by taking such measures as they consider appropriate. What the drafters had in mind were '[s]pecial measures of an architectonic nature' designed to protect immovable cultural property, 'particularly against the dangers of fire and collapse'; special measures designed co protect movable cultural property 'in the building where it is generally to be found or in the immediate neighbourhood of the latter (organization, stocking of packing material, etc.)'; the establishment of refuges for movables and the organization of transport to them in the event of armed conflict; and the institution of a civilian service to execute such measures.9' But the text of Article 3 leaves the choice of measures to be adopted to the complete discretion of the party in whose territory the cultural property is situated, and the ordinary meaning of the key phrase 'such measures as they consider appropriate' is capable of 
encompassing all conceivable sorts of measures. 
3. Since the obligation is to take such measures as they consider appropriate, the partiesare not compelled to undertake equally rigorous preparations in relation to each item ofcultural property in their territory. The wording of Article 3 CultPropConv takes intoaccount financial and technical constraints, leaving it to the parties to prioritize theirresources as they see fit. 92 In the case of immovables, the drafters themselves foresaw thatmeasures of safeguard would be taken only in relation to 'a certain number of buildingsof great value and of buildings containing collections of cultural property (museums,archives, libraries, etc.)', 93 and this likelihood is acknowledged in Article 4, para. 5,CultPropConv, which provides that no party may evade the obligations of respect forcultural property incumbent upon it by reason of the fact that the opposing party hasnot applied the measures of safeguard referred to in Article 3. This selectivity has beenborne out in the parties' practice. Those parties which in principle apply CultPropConvco che whole or a large proportion of their national cultural heritage seem generallyco take fully fledged measures of safeguard in relation to only a very small fraction ofimmovables. For example, the Netherlands has instituted such measures for between 70and 100 of the 43,000 immovables in the country to which it considers CultPropConvco apply. 9� As regards movables, many parties make provision for the evacuation in theevent of armed conflict of only the most important artworks and antiquities, as effectedin Croatia in 1991. 95 

4. Given that Article I CultPropConv leaves it to each party to determine the applicability of CultPropConv co specific culcural property in its territory, the measure sinequa non char a party can and should cake in pursuance of the obligation laid down inArticle 3 CultPropConv is the identification of the property in question. Linked to this,a useful practical measure of peacetime preparation undertaken in the past by some parties is the compilation and submission co UNESCO, as CultPropConv's depositary, ofupdated inventories of immovable cultural property and of collections of movable cultural property in their territories, for dissemination among the parties. 96 The drafters of
9' 7 CIPRG/7, Annex I, 8. 
9' 7 C/PRG/7, Annex I, 8. 
91 7 C/PRG/7, Annex I, 8, emphasis omictcd. 
9• CC/MD/I I, 28. 
91 CLT-95/WS/13, 22. 
96 Sec, e.g., CC/MD/11, 15 (FRG). Sec also, in this light, Article 4 RoerichPact, providing for an obliga-

tory syscem of this nature.
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452 Protection of Cultural Property 922 

CultPropConv themselves recognized that the encouragement of a standard practice of
notification had, 'to a very large extent, become the essential factor in identifying prop
erty and facilitating its protection'.97 Even better still, in the spirit of the drafters' view 
chat cultural property will not be safe from bombardment unless its location is known,'' 
Switzerland has previously sent to the Director General of UNESCO a map showing che
location of cultural property in its territory and in Liechtenstein. 99 In turn, the Director
General transmitted copies of che map to all the parties. '00 An updated topographic
map showing 1,500 high-priority objects in Swiss territory and an inventory of the com
plete 8,000 'cultural items that Switzerland wished to protect and have protected' were 
subsequently circulated. 10

' For their part, after an artillery attack in July 1991 on che
town of Erdut damaged its medieval fortress, the Croatian authorities sent lists of cul
tural monuments marked with CulcPropConv's distinctive sign co the Yugoslav Federal
Defence Secretariat and to all headquarters of the Yugoslav National Army. 101 

5. There was general agreement during che review of CultPropConv that Article 3
CultPropConv was unhelpfully impressionistic. A more programmatic provision was
needed, 'listing seeps to be taken in peacetime co ensure overall risk-prcvention'. '03 As a
result, Article 5 Prot2CulcPropConv puts flesh on the bare bones of Article 3 CultPropConv
by providing that preparatory measures taken pursuant co Article 3 shall include, as appro
priate, the preparation of inventories, the planning of emergency measures for proccccion
against fire or structural collapse, the preparation for the removal of cultural property or
the provision for its adequate in situ protection, and the designation of competent authori
ties responsible for the safeguarding of cultural property. The measures listed are merely
indicative. '04 

IV. Protection of Cultural Property during Occupation

922 All acts of hostility against cultural property are prohibited during belliger
ent occupation unless imperatively demanded by military necessity (Articles 
56 and 23, lit. g, HagueReg; Article 53 GC IV; Article 4, paras. I and 2, 
CultPropConv). 

I. The rule stated here applies only during international armed conflict, and accords
with customary international law.

2 .  Article 23, lie. g, HagueRegs prohibits the destruction of enemy property unless it is
imperatively demanded by the necessities of war. In the specific context of belligerent

97 CL/484, Annex, 14. 
91 CL/484, Annex, 11. 
99 SHC/MD/1, 34. See also the recommendation to this end in Final Communique of the NATO

Partnership for Peace (pf]>) Conference on Cultural Heritage Protection in Wartime and in State of 
Emergency (21 June 1996), para. 3.5, and the analogous suggestion in M. Dutli (ed.), Prot«tion of Cultural
Property In the Event of Armed Conflict: Report on the Meeting of Expms (Gent11a, 5-6 October 2000) (Geneva:
ICRC, 2002), 178. 

100 SHC/MD/1, para. 13. 
10' CLT-95/WS/13, 43. 
101 CLT-95/WS/13, 22. 
••i CLT/CH/94/608/2, 6.
10• CLT/CH/94/608/2, 6. 
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924 JV. Protection of Cultural Property during Occupation 453 

occupation, and as specifically regards cultural property, Article 56 HagueRegs lays 
down an absolute prohibition on the destruction and wilful damage of che latter. le is 
important to appreciate, however, that what Article 56 HagueRegs forbids is destruction 
and wilful damage to cultural property unconnected with military operations. Insofar 
as any destruction or damage is for the purpose of furthering military operations, it is 
governed under HagueRegs not by Article 56 but by Article 23, lit. g, regulating the 
destruction of enemy property in the context of hostilities. This accords with Article 53 
GC IV, which provides that any destruction by the occupying power of real or personal 
property is prohibited, except where such destruction is rendered absolutely necessary 
by military operations. 

3. The provisions of Article 4 CultPropConv apply as much to belligerent occupation
as to active hostilities. As a consequence, all acts of hostility against cultural property
are prohibited during belligerent occupation unless imperatively demanded by military
necessity (Article 4, paras 1 and 2, CultPropConv) (see above, Section 904).

4. Reasoning along the lines of the rule stated here was relied on by the Supreme Court
oflsracl (sitting as the High Court of Justice) in Hess v Commander of the IDF in the West
Bank, 101 where the Court, referring to HagueRegs, GC IV and CultPropConv without
citing provisions, upheld an order of the commander of Israeli occupation forces in the
West Bank to demolish, inter alia, a structure forming part of the historic streetscape of
the Old City of Hebron in order to prevent armed attacks by Palestinian militants. The
commander had revised his original order, which would have involved the destruction of
twenty-two Ottoman and Mameluke buildings, some dating from the fifteenth century,
in response to an earlier interim decision of the Court. 106 Although eventually uphold
ing the order to demolish one building comprising cultural property, the Court ruled
that the demolition had to be supervised by an expert in the preservation of historic
buildings and an archaeologist, so as to protect as much heritage value as possible.

All forms of theft, pillage, misappropriation, confiscation, or vandalism of cultural 923 property are prohibited during belligerent occupation (Article 56 HagueReg; Article 
4, para. 3, CultPropConv}. The occupying power shall prohibit, prevent and, if necessary, put a stop to all such acts (Article 4, para. 3, CultPropConv}. It shall refrain from seizing or requisitioning cultural property situated in the occupied ter-ritory (Article 56 HagueReg; Article 4, para. 3, CultPropConv). 

1. All three rules stated here apply only during international armed conflict, and accord
with customary international law.

2. Article 56 HagueRegs lays down an absolute prohibition on all seizure of cultural
property during belligerent occupation.

3. Article 4, para. 3, CultPropConv (see above, Section 907) is applicable as much to
belligerent occupation as to active hostilities.

The occupying power shall as far as possible support the competent authorities of 924 the occupied country in safeguarding and preserving cultural property (Article 5, para. 1, CultPropConv). Should it prove necessary to take measures to preserve 
101 58(3) PD 443 (2004). 
106 Hess v Commander of the JDF in the West Bank, HCJ 10356/02, Interim decision, 12 February 2003.
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cultural property situated in occupied territory and damaged by military opera
tions, and should the competent authorities be unable to take such measures, the 
occupying power shall, as far as possible, and in close co-operation with the,e 
authorities, take the most necessary measures of preservation (Article 5, para. 2, 
CultPropConv). 

925 

1. The two rules stated here apply only during international armed conflict, and accord
with customary international law.

2. Article 5 CultPropConv is to be read against the backdrop of the pre-existing custom
ary law of belligerent occupation, especially the rule reflected in Article 43 HagueRegs,
which obliges the occupying power (unless absolutely prevented from doing so, and
within the parameters set by the powers vested in and obligations imposed on it by spe
cific rules107) to leave existing administrative authority intact and free to operate. In this
light, the task of preserving cultural property under belligerent occupation continues to
fall to the competent national authorities.

3. The obligation in Article 5, para. I, CultPropConv goes beyond the obligation to 
refrain from hampering the competent national authorities to include, as far as possible,
assistance. At the same time, the drafters made it clear that Article 5, para. I, docs not
require the occupying power to take measures proprio motu to preserve (as distinct from
to respect) cultural property in the territory, since such measures remain the responsibil
ity of the competent national authorities. 108 

4. The words 'safeguarding' and 'preserving' in Article 5, para. I, CultPropConv denote
two distinct things. The former refers to the measures of safeguard mandated by Article
3 CultPropConv. The concept of 'preserving' refers to measures taken after the cessation
of active hostilities to conserve and protect cultural property in the occupied territory
measures which, but for the state of belligerent occupation, would be considered peace
time measures. This second element of Article 5, para. I, obliges the occupying power
to support the competent national authorities, as far as possible, in implementing the
legislative and administrative regime in force in the occupied territory for the preserva
tion of cultural property, such as local planning laws requiring permits for construction
on sensitive sites and laws regulating the upkeep of historic buildings.

925 The occupying power shall prohibit and prevent in relation to the territory any illicit export, other removal or transfer of ownership of cultural property (Article 5 CultPropConv; Section 1 ProtlCultPropConv; Article 9, para. 1, lit. a, Prot2CultPropConv; Article 2, para. 2, and Article 11 IllicitlmpExpTransConv). 
I. The rule stated here applies only during international armed conflict, and accords
with customary international law.

2. Section I ProclCultPropConv, '09 inspired by the systematic removal by Germany
and the Soviet Union of artworks and antiquities from some of the countries occupied

'
07 An example is the obligation under Article 4, para. 3, CultPropConv to prohibit, prevent and, if 

necessary, put a stop to all forms of theft, pillage, misappropriation, or vandalism of cultural property in the 
territory (see above, Section 923). 

'01 7 C/PRG/7, Annex I, 9. 
'09 While the provisions of binding international agreements are usually called 'articles',

Prot!CultPropConv refers to its provisions as 'paragraphs'. 
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926 IV. Protection of Cultural Property during Occupation 455 
by them during the Second World War, requires each party to prevent the export of 
cultural property from territory occupied by it during armed conflict. The obligation imposed on an occupying power goes beyond ensuring that its own occupation authorities or military forces do not export cultural property from the territory: para. 1 encompasses a duty to prevent private parties from doing so. Nor is the obligation limited co export contrary to local law: para. 1 obliges a belligerent occupant to prevent all export 
of cultural property. 
3. In Article 2, para. 2, lllicitlmpExpTransConv, parties undertake to oppose with the
means at their disposal the illicit export and transfer of ownership of movable culturalproperty, and Article 11 lllicitlmpExpTransConv provides that the export and transferof ownership of cultural property under compulsion arising directly or indi rectly from
the occupation of a country by a foreign power shall be regarded as illicit.
4. Article 9, para. 1, lit. a, Prot2CultPropConv requires an occupying power, in respect ofthe occupied territory, to prohibit and prevent any illicit export, ocher removal or transferof ownership of cultural property. The provision's generic reference to 'cultural property'comprehends not only movables (even if, in practice, the aces of export and removal canrelate only to these) but also immovables, so that an occupying power is obliged to prohibit and prevent the illicit transfer of ownership not only of antiquities, works of art andthe like but also of buildings, monuments, in the narrow sense, and archaeological sitesin the territory. Like Article 4, para. 3, CultPropConv, Article 9 Prot2CultPropConvobliges parties to prohibit and prevent the impugned acts not only when committed bytheir own forces and occupation authorities but also, and this is the thrust of both provisions, when committed by private persons. Indeed, like Article 4, para. 3, CultPropConv, Article 9 Prot2CultPropConv does not, on its face, prohibit a party from engaging insuch activities itself; but just as with Article 4, para. 3, CultPropConv, a prohibition tochis effect must be read into Article 9 Prot2CultPropConv, reasoning a fortiori. The term'illicit' for the purposes of Article 9 Prot2CultPropConv is defined in Article 1, lit. g,Prot2CultPropConv to mean under compulsion or otherwise in violation of the applicable rules of the domestic law of the occupied territory or of international law. 

A contracting party in occupation of the whole or part of the territory of another 926 contracting party shall prohibit and prevent any archaeological excavation in the occupied territory, save where this is strictly required to safeguard, record, or pre-
serve cultural property (Article 9, para. 1, lit. b, Prot2CultPropConv). The same shall apply in respect of any alteration to, or change of use of, cultural property which is intended to conceal or destroy cultural, historical, or scientific evidence 
(Article 9, para. 1, lit. c, Prot2CultPropConv). Any archaeological excavation of, alteration to, or change of use of, cultural property in the occupied territory shall, unless circumstances do not permit, be carried out in dose co-operation with the competent authorities of that territory (Article 9, para. 2, Prot2CulcPropConv). 

1. The rules stated here apply only during international armed conflict, and do notreflect customary international law.
2. No provision in CultPropConv deals with archaeological excavations in occupiedterritory. The suggested insertion in RegExCultPropConv of an article on the questionwas rejected at the Hague intergovernmental conference in 1954, although only just
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456 Protection of Cultural Property 927 

and partly on procedural grounds. 110 It had subsequently been hoped by its drafters
that Article 32 of UNESCO's Recommendation on International Principles Applicable
to Archaeological Excavations, 111 a hortatory provision on point adopted by the 
Organization's General Conference in 1956, would be incorporated, along with imple
menting regulations, in an addendum co CultPropConv, but this was never to be the 
case. The absence of binding rules on digs in occupied territory, and on the alteration of 
cultural property in this context, was exposed as a serious lacuna after 1967 by Israel's 
controversial activities in the occupied West Bank, particularly East Jerusalem. In the 
event, the 1999 Hague diplomatic conference reached consensus on three interrelated 
provisions, namely Article 9, para. 1, lits. a and b, and Article 9, para. 2. 

3. The obligation imposed on an occupying power by Article 9, para. l, lit. b,
Prot2CultPropConv to prohibit and prevent any archaeological excavation in the occu
pied territory, save where this is strictly required co safeguard, record, or preserve cultural
property, extends on its face to digs authorized by the competent national authorities,
including digs in progress. At first blush this seems odd, and it is unclear if chis is what
was intended. On the one hand, with the exception of those matters falling expressly or
necessarily within the rights ceded to and duties imposed on the occupying power by spe
cific rules, the regulation of cultural property in occupied territory remains the province
of these competent national authorities, and there seems no reason why they should not
be free to authorize whatever archaeological excavations they see fit. On the other hand, it
is possible that the provision is a precautionary one, premised on the calculation that the
only way to prevent illicit excavations in occupied territory is to ban all excavations for the
duration of the occupation. Either way, it may be that the exception in respect of excava
tions strictly required to safeguard, record or preserve cultural property would permit the
continuation of digs in progress insofar as this is necessary to enable the recording of finds
already unearthed and to prepare the site for suspension of the work.

V. Transport of Cultural Property
927 Means of transport engaged exclusively in the transport of cultural property 

may, at the request of the contracting party concerned, be placed under spe-
cial protection (Article 12, para. 1, CultPropConv and Article 17, paras. 1 
and 2, RegExCultPropConv). Such transport shall take place under interna
tional supervision (Article 12, para. 2, CultPropConv and Article 17, para. 3, 
RegExCultPropConv). All acts of hostility directed against such means of trans
port are prohibited (Article 12, para 3, CultPropConv). 

1. The three rules stated here apply only during international armed conflict, and do not
reflect customary international law.

2. The mass relocation of movable cultural property for protective purposes during
the Second World War inspired the drafters of CultPropConv to make special provi
sion for the transport of cultural property during armed conflict of an international

"
0 Records 1954, paras. 1912-15. 

1
11 Records of the General Conference, Ninth Session, New Delhi 1956: Resolutions, 40. Article 32 pro·

vides that, in the event of armed conffict, any member state of UNESCO occupying the territory of another 
state should refrain from carrying out archaeological excavations in the occupied territory.
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character. The rules eventually adopted in Chapter III CultPropConv and Chapter III
RegExCultPropConv are applicable without distinction to transport by land, sea, or air. 
The gist of these rules is the absolute immunity of duly authorized transports of cultural 
property. 

3, CultPropConv's regime for the transport of cultural property has never formally been 
put to use, although during the international armed conflict in Cambodia in 1972, 
co which CultPropConv did not actually apply, many treasures were transported from 
Angkor to Phnom Penh on trucks displaying the distinctive emblem and driven by per
sonnel wearing the armlet provided for in Article 21 RegExCultPropConv. 111 It is also 
extremely unlikely that it ever will be formally put to use. For a start, in situ protection 
of movable cultural property has, from the point of view of conservation, always been 
preferable to relocation. In fact, a group of experts convened at the first meeting of the 
parties to CultPropConv in 1962 considered that 'the principle of the protection of 
cultural property by removing it to safety should be abandoned in favour of the more 
realistic principle of immediate if incomplete protection on the spot'. "l Added to this, 
the procedure under RegExCultPropConv for obtaining immunity for the transport of 
cultural property is unduly complicated and cedes an element of veto to the relevant 
Commissioner General for Cultural Property with which parties may be uncomfortable. 
Finally, the regime for the transport of cultural property depends on there having been 
appointed a Commissioner General for Cultural Property, delegates of the protecting 
powers and, indeed, protecting powers in the first place (Article 17 RegExCultPropConv). 
In short, it depends on the functioning as intended of CultPropConv's regime of con
trol. But CulrPropConv's regime of control has never functioned as intended. In this 
light, only the bare outline of the relevant provisions is given here. 

Where, in the view of the contracting party concerned, the transport of cultural 928 property is a matter of such urgency that the procedure for the grant of special protection cannot be followed, the opposing parties shall take, as far as possible, the necessary precautions to avoid directing acts of hostility such transport. The contracting party concerned shall, as far as possible, notify the opposing parties in advance of such transport (Article 13 CultPropConv). 
Contracting parties shall grant immunity from seizure, placing in prize and cap- 929 ture to cultural property transported under special protection or transported in urgent cases, as well as to the means of such transport (Article 14, para. 1, CultPropConv). 

This rule does not limit the right of visit and search (Article 14, para. 2, CultPropConv). 

VI. Personnel Engaged in the Protection of Cultural Property
Personnel engaged in the protection of cultural property shall, as far as is consist- 930 ent with the interests of security, be respected. Should such personnel fall into the hands of the opposing party, they shall be allowed to continue to carry out their 

111 E. Clement and F. Quinio, 'The role of the 1954 Hague Convention in protecting Cambodian cultural
properry during the period of armed conflict' (2004) 854 IRRC 389 at 394. 

IIJ CUA/120, 9. 
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duties whenever the cultural property for which they are responsible has also fallen 
into the hands of the opposing party (Article 15 CultPropConv). 

931 

1. The two rules stared here apply only during international armed conflict, and do not
reflect customary international law.

2. It may be the case that, pursuant to Article 3 CultPropConv, a party designates compe
tent authorities responsible for the safeguarding of cultural property against the foreseeable
effects of armed conflict, a possibility expressly mentioned in Article 5 Prot2CultPropConv.
Moreover, Article 7, para. 2, CultPropConv obliges parties to plan or establish in peace
time, within their armed forces, services or specialist personnel whose purpose will be to 
secure respect for cultural property and to co-operate with the civilian authorities responsi
ble for safeguarding it. This second provision was inspired by German corps in both World 
Wars and by the monuments, fine arts, and archives officers in both the US and UK armies 
in the Second. Both categories of personnel engaged in the protection of cultural property 
are covered by the rule in Article 15 CulcPropConv. 

3. Should the specialist military personnel envisaged in Article 7, para. 2, CultPropConv
fall into the hands of the opposing party, they are enticled to the protection of GC III.
Their status is like that of medical personnel in the armed forces. 114 

4. RegExCulcPropConv further provides for the involvement of a range ofindividuals in
CultPropConv's regime of control, namely representatives for cultural property (Article
2, lit. a, RegExCultPropConv), delegates of Protecting Powers (Articles 2, 3, 5, and 8
RegExCulcPropConv), Commissioners General for Cultural Property (Articles 2, 4, 6
and 8 RegExCulcPropConv), inspectors of culcural property (Articles 7, para. 1, and 8
RegExCulcPropConv), and experts (Articles 7, para. 2, and 8 RegExCultPropConv).
These five categories of persons are not 'personnel engaged in the protection of cultural
property' within the meaning of Article 15 CulcPropConv. They are 'the persons respon
sible for the duties of control', as per Article 17, para. 2, lit. c, CultPropConv.

5. On the only occasion when Commissioners General for Cultural Property have been
appointed, in the wake of the Six-Day War in 1967, the Executive Board of UNESCO
invited the Director General of the organization to make the necessary arrangements
to enable them to enjoy the privileges and immunities granted to senior officials of
UN specialized agencies under the Convention on the Privileges and Immunities of the
Specialized Agencies. 111 

931 Personnel engaged in the protection of cultural property may wear an armlet 
bearing the distinctive emblem of cultural property, issued and stamped by the 
competent authorities of the contracting party concerned (Article 17, para. 2, 
lit. c, CultPropConv and Article 21, para. 1, RegExCultPropConv). They shall 
carry a special identity card bearing the distinctive emblem (Article 21, para. 2, 
RegExCultPropConv). Such personnel may not, without legitimate reason, be 
deprived of their identity card or of the right to wear the armlet (Article 21, para. 
4, RegExCultPropConv). 

1. The three rules stated here apply only during international armed conflict, and do not
reflect customary international law.

'" Rogers (above, n. 65), 190. "' 77 EX/Decision 4.4.4, para. 5, lit. a, referring to 33 UNTS 261.
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933 VJ/. Distinctive Marking of Cultural Property 459 
2 . In contrast with Article 15 CultPropConv, the rules stated here apply also to the per
sons responsible for the duties of control (Article 17, para. 2, lit. b, CultPropConv and Article 21 RegExCultPropConv). 

VII. Distinctive Marking of Cultural Property
The distinctive emblem of cultural property takes the form of a shield, pointed 932 
below, per saltire blue and white (Article 16, para. 1, CultPropConv; see below, Annex 'Distinctive Emblems' No. 8). 

1. The emblem described here is the so -called 'distinctive emblem' of CultPropConv.
What the technical heraldic language means is explained parenthetically in Article 16, para. 1, CultPropConv, namely a shield consisting of a royal-blue square, one of the 
angles of which forms the point of a shield, and of a royal-blue triangle above the square, 
the space on either side being taken up by a white triangle . 
2. While in practice it cannot be said to matter, it is not ideal that CultPropConv's
distinctive emblem differs from the 'visible signs' stipulated by Article 5 HC IX ('large,
stiff rectangular panels divided diagonally into two colored triangular portions, the
upper portion black, the lower portion white') and from the 'distinctive flag' prescribedby Article 3 Ro erichPact ('red circle with a triple red sphere in the circle on a whitebackground'). As between parties to both CultPropConv and HC IX, however, thedistinctive emblem of the former replaces the signs prescribed by the latter (Article 36CultPropConv). The same goes mutatis mutandis for CultPropConv and RoerichPact(Article 36 CultPropConv).

Contracting parties may, so as to facilitate its recognition, mark cultural 933 
property with the distinctive emblem used once (Articles 6 and 17, para. 2, CultPropConv). 

1. As the wording of Article 6 CultPropConv makes clear, the marking of protectedcultural property with the distinctive emblem is not obligatory.
2. In principle, the emblem, used once, may be displayed on both immovable and movable cultural property, although practicality militates against the latter. The placing ofthe distinctive emblem and its degree of visibility is left to the discretion of the competent authorities of each party, and it may be displayed on flags, painted on an object orrepresented in any other appropriate form (Article 20, para. 1, RegExCultPropConv).
3. In practice, the peacetime distinctive marking of cultural property under generalprotection is rare among parties to CultPropConv. It may be, however, that the relevantauthorities have in place plans for distinctive marking if and when hostilities are imminent, as was the case with the Croatian authorities in 1991. 116 It is clear that some parties
supply emblems to owners or curators of protected buildings with instructions to affixthem in the event of armed conflict.
4. There are several possible reasons for the apparent unpopularity of distinctive marking. Given the numbers of buildings typically protected by CultPropConv in each state,

11' CLT-95/WS/13, 22. 
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460 Protection of Cultural Property 934 
marking is an expensive business, although, as regards parties co Prot2CultPropConv,
the Fund for the Protection of Cultural Property in the Event of Armed Conflict would
now be authorized to provide financial or orher assistance in chis regard (Arricle 29,
para. l, Prot2CultPropConv). Marking is also laborious, especially when one takes into
account the requirement in Article 17, para. 4, CultPropConv of an aurhorizarion duly
dated and signed by the competent authority each time the emblem is used. Ironically,
a concern for the preservation, not to mention aesthetics, of cultural property can also 

contraindicate marking. "7 The use of the distinctive emblem has been criticized by cura
tors of museums, galleries, and monuments. Nor do the benefits seem to outweigh the 
costs: the effectiveness of a small plaque in rhe event of an attack must seriously be 
questioned in the age of high-altitude bombing, ship-launched cruise missiles, and long
range artillery, and no less so when military objectives are identified by satellites and 
very high-altitude spy planes. In 1996, the NATO-Partnership for Peace Conference on 
Cultural Heritage Protection in Wartime and in State of Emergency suggested incorporat
ing new technology into the emblem, 118 by which it presumably meant a microchip or 
transmitter 'visible' electronically, but the bill for installation and upkeep would surely 
be prohibitive. 

5. Nonetheless, the marking of cultural property can scarcely undermine its protection
from attack, even if the fanciful fear was expressed during the drafting of CultPropConv
that it could help an attacking force to get its bearings, 119 and despite the fact that Iraq
defended its failure to mark cultural property during the Iran-Iraq War by claiming
that the emblem might be seen by the Iranian aircraft, missile batteries, and artillery
positions which were attacking Iraqi towns. 110 Moreover, marking may help to prevent
the use of such property for purposes likely to expose it to damage or destruction. There
are also foreseeable advantages when it comes to belligerent occupation.

6. If a parry does opt to mark cultural property in its territory, reason suggests that it
should be all or nothing. While the absence of the distinctive emblem does not, as a
matter of law, denote the absence of protection under CultPropConv, the assumption
made in practice by an opposing party may well be expmsio unius exclusio altmus. In
this way, the selective use of the emblem, which seems not uncommon, 121 poses a threat
to the protection of the property it is meant to facilitate.

934 During international armed conflict, contracting parties shall mark cultural prop
erty under special protection with the distinctive emblem repeated three times 
in triangular formation with one shield below (Articles 10, 16, para. 2, and 17, 
para. 1, lit. a, CultPropConv; see below, Annex 'Distinctive Emblems' No. 9). 
The same shall apply in respect of means of transport engaged exclusively in the 
transport of cultural property (Articles 12, para. 2, 13, para. 1, 16, para. 2 and 
17, para. 1, lit. b, CultPropConv) and improvised refuges for cultural property 
(Articles 16, para. 2, and 17, para. 1, lit. c, CultPropConv and Article 11, para. 2, 
RegExCultPropConv). 

117 See, e.g., 7 C/PRG/7, Annex I, 12; Records 1954, para. 399 (Greece). 
111 NATO-Pfr Conference on Cultural Heritage Protection, Final Communique, para. 3.4. 
11' 6 C/PRG/22, Annex, 13; 7 C/PRG/7, Annex I, 12. 
11° CC/MD/11, 20.'" For example, in 1991, the Croatian authorities affixed the emblem to 7 94 historic buildings, a fraction of the cocal immovable cultural heritage in the republic: CLT-95/WS/13, 22. 
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t. The three rules stated here apply only during international armed conflict, and do not
reflect customary international law.

2. As remarked upon at the fourth meeting of the parties to CultPropConv,
Prot2CultPropConv makes no provision for the distinctive marking of cultural property
under enhanced protection. 111 

During international armed conflict, the deliberate misuse of the distinctive 935 
emblem is prohibited (Article 38, para. 1, AP I; Article 17, para. 3, CultPropConv), 
as is the use for any purpose whatsoever of a sign resembling the distinctive emblem 
(Article 17, para. 3, CultPropConv). 

1. The rule stated here applies only during international armed conflict. It is unclear
whether the first limb reflects customary international law. The second does not.

2. The abuse of the distinctive emblem in peacetime and the peacetime use of a sign
resembling the emblem arc both unregulated.

111 CLT-99/CONF.206/4, para. IO(v). 
ROGER o'Kl!EFE 
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Resolution adopted by the General Assembly 
on 17 December 2018

[on the report of the Third Committee (A/73/589/Add.2)]

73/176. Freedom of religion or belief

The General Assembly,

Recalling article 18 of the International Covenant on Civil and Political Rights,1 
article 18 of the Universal Declaration of Human Rights2 and other relevant human 
rights provisions,

Recalling also its resolution 36/55 of 25 November 1981, by which it 
proclaimed the Declaration on the Elimination of All Forms of Intolerance and of 
Discrimination Based on Religion or Belief,

Recalling further its previous resolutions on freedom of religion or belief and 
on the elimination of all forms of intolerance and of discrimination based on religion 
or belief, including its resolution 72/177 of 19 December 2017 and Human Rights 
Council resolution 37/9 of 22 March 2018,3 

Recognizing the important work carried out by the Human Rights Committee in 
providing guidance with respect to the scope of freedom of religion or belief,

Noting the conclusions and recommendations of the expert workshops organized 
by the Office of the United Nations High Commissioner for Human Rights and 
contained in the Rabat Plan of Action on the prohibition of advocacy of national, 
racial or religious hatred that constitutes incitement to discrimination, hostility or 
violence, adopted in Rabat on 5 October 2012,4 

Considering that religion or belief, for those who profess either, is one of the 
fundamental elements in their conception of life and that freedom of religion or belief, 
as a universal human right, should be fully respected and guaranteed,

__________________
1 See resolution 2200 A (XXI), annex.
2 Resolution 217 A (III).
3 See Official Records of the General Assembly, Seventy-third Session, Supplement No. 53 

(A/73/53), chap. IV, sect. A.
4 A/HRC/22/17/Add.4, appendix.
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Seriously concerned at continuing acts of intolerance and violence based on 
religion or belief against individuals, including against persons belonging to religious 
communities and religious minorities around the world, and at the increasing number 
and intensity of such incidents, which are often of a criminal nature and may have 
international characteristics,

Deeply concerned at the limited progress that has been made in the elimination 
of all forms of intolerance and of discrimination based on religion or belief, and 
believing that further intensified efforts are therefore required to promote and protect 
the right to freedom of thought, conscience and religion or belief and to eliminate all 
forms of hatred, intolerance and discrimination based on religion or belief, as noted 
at the World Conference against Racism, Racial Discrimination, Xenophobia and 
Related Intolerance, held in Durban, South Africa, from 31 August to 8 September 
2001, as well as at the Durban Review Conference, held in Geneva from 20 to 
24 April 2009,

Recalling that States have the primary responsibility to promote and protect 
human rights, including the human rights of persons belonging to religious minorities, 
including their right to exercise their religion or belief freely,

Concerned that State and non-State actors sometimes tolerate or encourage acts 
of violence, or credible threats of violence, against persons belonging to religious 
communities and religious minorities,

Concerned also at the increasing number of laws and regulations that limi t the 
freedom of thought, conscience and religion or belief and at the implementation of 
existing laws in a discriminatory manner,

Convinced of the need to urgently address the rapid rise in various parts of the 
world of religious extremism that affects the human rights of individuals, in particular 
persons belonging to religious communities and religious minorities, the situations of 
violence and discrimination that affect many individuals, particularly women and 
children, on the basis of or in the name of religion or belief or in accordance with 
cultural and traditional practices, and the misuse of religion or belief for ends 
inconsistent with the principles set out in the Charter of the United Nations and in 
other relevant instruments of the United Nations,

Seriously concerned about all attacks on religious places, sites and shrines that 
violate international law, in particular international human rights law and 
international humanitarian law, including any deliberate destruction of relics and 
monuments, and including also those carried out in connection with incitement to 
national, racial or religious hatred, 

Emphasizing that States, regional organizations, national human rights 
institutions, non-governmental organizations, religious bodies, the media and civil 
society as a whole have an important role to play in promoting tolerance and respect 
for religious and cultural diversity and in the universal promotion and protection of 
human rights, including freedom of religion or belief,

Underlining the importance of education, including human rights education, in 
the promotion of tolerance, which involves the acceptance by the public of and its 
respect for diversity, including with regard to religious expression, and underlining 
also the fact that education, in particular at school, should contribute in a meaningful 
way to promoting tolerance and the elimination of discrimination based on religion 
or belief,

1. Stresses that everyone has the right to freedom of thought, conscience and 
religion or belief, which includes the freedom to have or not to have, or to adopt, a 
religion or belief of one’s own choice and the freedom, either alone or in community 
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with others and in public or private, to manifest one’s religion or belief in teaching, 
practice, worship and observance, including the right to change one’s religion or 
belief;

2. Emphasizes that the right to freedom of thought, conscience and religion 
or belief applies equally to all persons, regardless of their religion or belief and 
without any discrimination as to their equal protection by the law;

3. Strongly condemns violations of freedom of thought, conscience and 
religion or belief, as well as all forms of intolerance, discrimination and violence 
based on religion or belief;

4. Recognizes with deep concern the overall rise in instances of 
discrimination, intolerance and violence, regardless of the actors, directed against 
members of many religious and other communities in various parts of the world, 
including cases motivated by Islamophobia, anti-Semitism and Christianophobia and 
prejudices against persons of other religions or beliefs;

5. Reaffirms that terrorism cannot and should not be associated with any 
religion or belief, as this may have adverse consequences for the enjoyment of the 
right to freedom of religion or belief of all members of the religious communities 
concerned;

6. Strongly condemns continuing violence and acts of terrorism targeting 
individuals, including persons belonging to religious minorities, on the basis of or in 
the name of religion or belief, and underlines the importance of a comprehensive and 
inclusive community-based preventive approach, involving a wide set of actors, 
including civil society and religious communities;

7. Recalls that States have an obligation to exercise due diligence to prevent, 
investigate and punish acts of violence, intimidation and harassment against a person 
or a group of persons belonging to a religious minority, regardless of the perpetrator, 
and that failure to do so may constitute a human rights violation;

8. Emphasizes that freedom of religion or belief, freedom of opinion and 
expression, the right to peaceful assembly and the right to freedom of association are 
interdependent, interrelated and mutually reinforcing, and stresses the role that  these 
rights can play in the fight against all forms of intolerance and of discrimination based 
on religion or belief;

9. Strongly condemns any advocacy of hatred based on religion or belief that 
constitutes incitement to discrimination, hostility or violence, whether it involves the 
use of print, audiovisual or electronic media or any other means;

10. Expresses concern at the persistence of institutionalized social intolerance 
and discrimination practised against many on the grounds of religion or belie f, and 
emphasizes that legal procedures pertaining to religious or belief -based groups and 
places of worship are not a prerequisite for the exercise of the right to manifest one ’s 
religion or belief and that such procedures, when legally required at the na tional or 
local level, should be non-discriminatory in order to contribute to the effective 
protection of the right of all persons to practise their religion or belief, either 
individually or in community with others and in public or private;

11. Recognizes with concern the challenges that persons in vulnerable 
situations, including persons deprived of their liberty, refugees, asylum seekers and 
internally displaced persons, children, persons belonging to national or ethnic, 
religious and linguistic minorities and migrants, as well as women, are facing as 
regards their ability to freely exercise their right to freedom of religion or belief;
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12. Emphasizes that, as underlined by the Human Rights Committee, 
restrictions on the freedom to manifest one’s religion or belief are permitted only if 
limitations are prescribed by law, are necessary to protect public safety, order, health 
or morals or the fundamental rights and freedoms of others, are non-discriminatory 
and are applied in a manner that does not vitiate the right to freedom of thought, 
conscience and religion or belief;

13. Expresses deep concern at continued obstacles to the enjoyment of the 
right to freedom of religion or belief, as well as the increasing number of instances of 
intolerance, discrimination and violence based on religion or belief, including:

(a) Acts of violence and intolerance directed against individuals based on their 
religion or belief, including religious persons and persons belonging to religious 
minorities and other communities in various parts of the world;

(b) The rise of religious extremism in various parts of the world that affects 
the human rights of individuals, including persons belonging to religious minorities;

(c) Incidents of hatred, discrimination, intolerance and violence based on 
religion or belief, which may be associated with or manifested by the derogatory 
stereotyping, negative profiling and stigmatization of persons based on their religion 
or belief;

(d) Attacks on or destruction of religious places, sites and shrines that violate 
international law, in particular international human rights law and international 
humanitarian law, as they have more than material significance for the dignity and 
lives of persons holding spiritual or religious beliefs;

(e) Instances, both in law and practice, that constitute violations of the human 
right to freedom of religion or belief, including of the individual right to publicly 
express one’s spiritual and religious beliefs, taking into account the relevant articles 
of the International Covenant on Civil and Political Rights,1 as well as other 
international instruments;

(f) Constitutional and legislative systems that fail to provide adequate and 
effective guarantees of freedom of thought, conscience and religion or belief to all 
without distinction;

14. Urges States to step up their efforts to protect and promote freedom of 
thought, conscience and religion or belief, and to that end:

(a) To ensure that their constitutional and legislative systems provide 
adequate and effective guarantees of freedom of thought, conscience and religion or 
belief to all without distinction by, inter alia, providing access to justice, including by 
facilitating legal assistance and effective remedies in cases where the right to freedom 
of thought, conscience and religion or belief or the right to freely choose and practise 
one’s religion or belief is violated, paying particular attention to persons belongi ng 
to religious minorities;

(b) To implement all accepted universal periodic review recommendations 
related to the promotion and protection of freedom of religion or belief;

(c) To ensure that no one within their territory and subject to their jurisdiction 
is deprived of the right to life, liberty and security of person because of religion or 
belief, to provide adequate protection to persons at risk of violent attack on the 
grounds of their religion or belief, to ensure that no one is subjected to torture  or other 
cruel, inhuman or degrading treatment or punishment or arbitrary arrest or detention 
on that account and to bring to justice all perpetrators of violations of these rights;

(d) To end violations of the human rights of women and girls and to devo te 
particular attention to appropriate measures modifying or abolishing existing laws, 
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regulations, customs and practices that discriminate against them, including in the 
exercise of their right to freedom of thought, conscience and religion or belief, and  to 
foster practical ways to ensure gender equality;

(e) To ensure that existing legislation is not implemented in a discriminatory 
manner or does not result in discrimination based on religion or belief, that no one is 
discriminated against on the basis of his or her religion or belief when accessing, inter 
alia, education, medical care, employment, humanitarian assistance or social benefits , 
and that everyone has the right and the opportunity to have access, on general terms 
of equality, to public services in their country, without any discrimination based on 
religion or belief;

(f) To review, whenever relevant, existing registration practices in order to 
ensure that such practices do not limit the right of all persons to manifest their religion 
or belief, either alone or in community with others and in public or private;

(g) To ensure that no official documents are withheld from the individ ual on 
the grounds of religion or belief and that everyone has the right to refrain from 
disclosing information concerning their religious affiliation in such documents 
against their will;

(h) To ensure, in particular, the right of all persons to worship,  assemble or 
teach in connection with a religion or belief, their right to establish and maintain 
places for these purposes and the right of all persons to seek, receive and impart 
information and ideas in these areas;

(i) To ensure that, in accordance with appropriate national legislation and in 
conformity with international human rights law, the freedom of all persons and 
members of groups to establish and maintain religious, charitable or humanitarian 
institutions is fully respected and protected;

(j) To ensure that all public officials and civil servants, including members of 
law enforcement bodies, and personnel of detention facilities, the military and 
educators, in the course of fulfilling their official duties, respect freedom of religion 
or belief and do not discriminate for reasons based on religion or belief, and that they 
receive all necessary and appropriate awareness-raising, education or training on 
respect for freedom of religion or belief;

(k) To take all necessary and appropriate action, in conformity with 
international standards of human rights, to combat hatred, discrimination, intolerance 
and acts of violence, intimidation and coercion motivated by intolerance based on 
religion or belief, as well as incitement to hostility and violence,  with particular 
regard to persons belonging to religious minorities in all parts of the world;

(l) To promote, through education and other means, mutual understanding, 
tolerance, non-discrimination and respect in all matters relating to freedom of religion 
or belief by encouraging, in society at large, a wider knowledge of the diversity of 
religions and beliefs and of the history, traditions, languages and cultures of the 
various religious minorities existing within their jurisdiction;

(m) To prevent any distinction, exclusion, restriction or preference based on 
religion or belief that impairs the recognition, enjoyment or exercise of human rights 
and fundamental freedoms on an equal basis and to detect signs of intolerance that 
may lead to discrimination based on religion or belief;

15. Welcomes and encourages initiatives by the media to promote tolerance 
and respect for religious and cultural diversity and the universal promotion and 
protection of human rights, including freedom of religion or belief, a nd stresses the 
importance of unhindered participation in the media and in public discourse for all 
persons, regardless of their religion or belief;
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16. Stresses the importance of a continued and strengthened dialogue in all its 
forms, including among and within religions or beliefs, and with broader 
participation, including of women, to promote greater tolerance, respect and mutual 
understanding, and welcomes different initiatives in this regard, including the United 
Nations Alliance of Civilizations initiative and the programmes led by the United 
Nations Educational, Scientific and Cultural Organization;

17. Welcomes and encourages the continuing efforts of all actors in society, 
including national human rights institutions, non-governmental organizations and 
bodies and groups based on religion or belief, to promote the implementation of the 
Declaration on the Elimination of All Forms of Intolerance and of Discrimination 
Based on Religion or Belief,5 and further encourages their work in promoting freedom 
of religion or belief, in highlighting cases of religious intolerance, discrimination and 
persecution and in promoting religious tolerance;

18. Recommends that States, the United Nations and other actors, including 
national human rights institutions, non-governmental organizations and bodies and 
groups based on religion or belief, in their efforts to promote freedom of religion or 
belief, ensure the widest possible dissemination of the text of the Declaration in as 
many different languages as possible and promote its implementation;

19. Takes note with appreciation of the work and the interim report on the 
elimination of all forms of religious intolerance of the Special Rapporteur of the 
Human Rights Council on freedom of religion or belief; 6 

20. Urges all Governments to cooperate fully with the Special Rapporteur, to 
respond favourably to his requests to visit their countries and to provide all 
information and follow-up necessary for the effective fulfilment of his mandate;

21. Requests the Secretary-General to ensure that the Special Rapporteur 
receives the resources necessary to fully discharge his mandate;

22. Requests the Special Rapporteur to submit an interim report to the General 
Assembly at its seventy-fourth session;

23. Decides to consider the question of the elimination of all forms of religious 
intolerance at its seventy-fourth session under the item entitled “Promotion and 
protection of human rights”.

55th plenary meeting 
17 December 2018

__________________
5 Resolution 36/55.
6 A/73/362.
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Resolution adopted by the General Assembly 
on 2 April 2019

[without reference to a Main Committee (A/73/L.79 and A/73/L.79/Add.1)]

73/285. Combating terrorism and other acts of violence based on religion 
or belief

The General Assembly,

Recalling that all States have pledged themselves, under the Charter of the 
United Nations and the Universal Declaration of Human Rights, 1 to promote universal 
respect for, and observance of, human rights and fundamental freedoms for all,

Recalling also its relevant resolutions, including resolution 73/164 of 
17 December 2018 on combating intolerance, negative stereotyping, stigmatization, 
discrimination, incitement to violence and violence against persons, based on religion 
or belief, and resolution 73/176 of 17 December 2018 on freedom of religion or belief,

Reaffirming that discrimination against human beings on the grounds of religion 
or belief constitutes an affront to human dignity and a disavowal of the principles of 
the Charter,

Reaffirming also the obligation of States to prohibit discrimination and violence 
on the basis of religion or belief and to implement measures to guarantee the equal 
and effective protection of the law,

Recalling that States have the primary responsibility to promote and protect 
human rights, including the human rights of persons belonging to religious minorities, 
including their right to exercise their religion or belief freely,

Expressing deep concern at the instances of intolerance and discrimination and 
acts of violence occurring in the world, including cases motivated by discrimination 
against persons belonging to religious minorities, in addition to the negative 
projection of the followers of religions and the enforcement of measures that 
specifically discriminate against persons on the basis of religion or belief,

__________________
1 Resolution 217 A (III).
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Noting the Secretary General’s call upon the United Nations Alliance of 
Civilizations “to reach out to governments and faith-based organizations, religious 
leaders and others, and explore actions to prevent attacks against, and guarantee the 
sanctity of, religious sites”,

Reiterating that terrorism and violent extremism as and when conducive to 
terrorism, in all its forms and manifestations, cannot and should not be associated 
with any religion, nationality, civilization or ethnic group,

Deeply alarmed by all terrorist attacks against places of worship that are 
motivated by religious hatred, including Islamophobia, anti -Semitism and 
Christianophobia,

1. Condemns in the strongest terms the heinous, cowardly terrorist attack 
aimed at Muslim worshippers in Christchurch, New Zealand, on 15 March 2019, and 
expresses its deepest condolences to the families of the victims and to the Government 
and the people of New Zealand;

2. Strongly condemns continuing violence and acts of terrorism targeting 
individuals, including persons belonging to religious minorities, on the basis of or in 
the name of religion or belief;

3. Underlines the need to hold perpetrators, organizers, financiers and 
sponsors of these acts of terrorism accountable and to bring them to justice;

4. Strongly deplores all acts of violence against persons on the basis of their 
religion or belief and such acts directed against their homes, businesses, properties, 
schools, cultural centres and places of worship, as well as all attacks on and in 
religious places, sites and shrines that are in violation of international law;

5. Urges all States to work together to protect individuals against acts of 
violence, discrimination and hate crimes based on racism, racial discrimination, 
xenophobia and related intolerance;

6. Urges States to protect and promote freedom of religion and belief and to 
foster a domestic environment of religious tolerance, peace and respect by countering 
incitement to religious hatred and violence and by strategizing and harmonizing 
actions at the local, national, regional and international levels through education and 
awareness-building;

7. Calls for strengthened international efforts to foster a global dialogue on 
the promotion of a culture of tolerance and peace at all levels, based on respect for 
human rights and for the diversity of religions and beliefs, emphasizing that States, 
regional organizations, national human rights institutions, non-governmental 
organizations, religious bodies, the media and civil society as a whole have an 
important role to play in such efforts.

73rd plenary meeting
2 April 2019
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INTERNATIONAL COURT OF JUSTICE

YEAR 2021

7 December 2021

APPLICATION 
OF THE INTERNATIONAL CONVENTION 
ON THE ELIMINATION OF ALL FORMS 

OF RACIAL DISCRIMINATION

(ARMENIA v. AZERBAIJAN)

REQUEST FOR THE INDICATION 
OF PROVISIONAL MEASURES

ORDER

Present:  President Donoghue; Vice‑President Gevorgian; Judges Tom-
ka, Abraham, Bennouna, Yusuf, Xue, Sebutinde, Bhandari, 
Robinson, Salam, Iwasawa, Nolte; Judges ad hoc Keith, 
Daudet; Registrar Gautier.  

The International Court of Justice,

Composed as above,
After deliberation,
Having regard to Articles 41 and 48 of the Statute of the Court and 

Articles 73, 74 and 75 of the Rules of Court,

Makes the following Order:

1. On 16 September 2021, the Republic of Armenia (hereinafter 
“Armenia”) filed in the Registry of the Court an Application instituting 
proceedings against the Republic of Azerbaijan (hereinafter “Azerbai-
jan”) concerning alleged violations of the International Convention on 

2021 
7 December 
General List 

No. 180
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the Elimination of All Forms of Racial Discrimination of 21 December 
1965 (hereinafter “CERD” or the “Convention”).

2. At the end of its Application, Armenia

“respectfully requests the Court to adjudge and declare:
1. That Azerbaijan is responsible for violating the CERD, including 

Articles 2, 3, 4, 5, 6 and 7.
2. That, as a consequence of its international responsibility for these 

breaches of the Convention, Azerbaijan must:
 A. Cease forthwith any such ongoing internationally wrongful act 

and fully comply with its obligations under Articles 2, 3, 4, 5, 
6 and 7 of the CERD, including by:  

— refraining from practices of ethnic cleansing against Arm-
enians;

— refraining from engaging in, glorifying, rewarding or 
 condoning acts of racism against Armenians, including 
Armenian prisoners of war, hostages and other detained 
persons;

— refraining from engaging in or tolerating hate speech 
against Armenians, including in educational materials;  

— refraining from suppressing the Armenian language, 
destroying Armenian cultural heritage or otherwise elimi-
nating the existence of the historical Armenian cultural 
presence or inhibiting Armenians’ access and enjoyment 
thereof;

— punishing all acts of racial discrimination, both public and 
private, against Armenians, including those taken by pub-
lic officials;

— ensuring that the rights of Armenians, including Arm-
enian prisoners of war, hostages and other detained per-
sons are upheld on an equal basis;

— adopting the laws necessary to uphold its obligations 
under the CERD;

— providing Armenians with equal treatment before the tri-
bunals and all other organs administering justice, and pro-
viding effective protection and remedies against acts of 
racial discrimination;

— refraining from hindering the registration and operation of 
NGOs and arresting, detaining and sentencing human 
rights activists or other individuals working towards recon-
ciliation with Armenia and Armenians; and  

— taking effective measures with a view to combatting preju-
dices against Armenians, and special measures for the 
purpose of securing their adequate advancement.
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 B. Make reparations for the injury caused by any such interna-
tionally wrongful act, including:
— by way of restitution, allowing the safe and dignified 

return of displaced Armenians to their homes, and restor-
ing or returning any Armenian cultural and religious 
 buildings and sites, artefacts or objects;

— providing additional forms of reparation for any harm, 
loss or injury suffered by Armenians that is not capable of 
full reparation by restitution, including by providing com-
pensation to displaced Armenians until such time as it 
becomes safe for them to return to their homes.  

 C. Acknowledge its violations of the CERD and provide an apo-
logy to Armenia and Armenian victims of Azerbaijan’s racial 
discrimination.

 D. Offer assurances and guarantees of non-repetition of violations 
of its obligations under Articles 2, 3, 4, 5, 6 and 7 of the 
CERD.”

3. In its Application, Armenia seeks to found the Court’s jurisdiction 
on Article 36, paragraph 1, of the Statute of the Court and on Article 22 
of CERD.

4. The Application contained a Request for the indication of provi-
sional measures submitted with reference to Article 41 of the Statute and 
to Articles 73, 74 and 75 of the Rules of Court.

5. At the end of its Request, Armenia asked the Court to indicate the 
following provisional measures:

“— Azerbaijan shall release immediately all Armenian prisoners of 
war, hostages and other detainees in its custody who were made 
captive during the September-November 2020 armed hostilities 
or their aftermath;

— Pending their release, Azerbaijan shall treat all Armenian prison-
ers of war, hostages and other detainees in its custody in accord-
ance with its obligations under the CERD, including with respect 
to their right to security of person and protection by the State 
against all bodily harm, and permit independent medical and 
 psychological evaluations for that purpose;  

— Azerbaijan shall refrain from espousing hatred of people of 
Armenian ethnic or national origin, including by closing or sus-
pending the activities of the Military Trophies Park;  

— Azerbaijan shall protect the right to access and enjoy Armenian 
historic, cultural and religious heritage, including but not limited 
to, churches, cathedrals, places of worship, monuments, land-
marks, cemeteries and other buildings and artefacts, by inter alia 
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terminating, preventing, prohibiting and punishing their vandal-
isation, destruction or alteration, and allowing Armenians to visit 
places of worship;

— Azerbaijan shall facilitate, and refrain from placing any impedi-
ment on, efforts to protect and preserve Armenian historic, cul-
tural and religious heritage, including but not limited to churches, 
cathedrals, places of worship, monuments, landmarks, cemeteries 
and other buildings and artefacts, relevant to the exercise of rights 
under the CERD;

— Azerbaijan shall take effective measures to prevent the destruction 
and ensure the preservation of evidence related to allegations of 
acts within the scope of the CERD;  

— Azerbaijan shall not take any action and shall assure that no 
action is taken which may aggravate or extend the existing dispute 
that is the subject of the Application, or render it more difficult 
to resolve; and

— Azerbaijan shall provide a report to the Court on all measures 
taken to give effect to its Order indicating provisional measures, 
no later than three months from its issuance and shall report 
thereafter to the Court every six months.”

6. The Registrar immediately communicated to the Government of 
Azerbaijan the Application containing the Request for the indication of 
provisional measures, in accordance with Article 40, paragraph 2, of the 
Statute of the Court, and Article 73, paragraph 2, of the Rules of Court. 
He also notified the Secretary-General of the United Nations of the filing 
by Armenia of the Application and the Request for the indication of pro-
visional measures.

7. Pending the notification provided for by Article 40, paragraph 3, of 
the Statute, the Registrar informed all States entitled to appear before the 
Court of the filing of the Application and the Request for the indication 
of provisional measures by a letter dated 22 September 2021.

8. Since the Court included upon the Bench no judge of the nationality 
of either Party, each Party proceeded to exercise the right conferred upon it 
by Article 31 of the Statute to choose a judge ad hoc to sit in the case. Arm-
enia chose Mr. Yves Daudet and Azerbaijan Mr. Kenneth Keith.  

9. By letters dated 27 September 2021, the Registrar informed the Par-
ties that, pursuant to Article 74, paragraph 3, of its Rules, the Court had 
fixed 14 and 15 October 2021 as the dates for the oral proceedings on the 
Request for the indication of provisional measures.

10. At the public hearings, oral observations on the Request for the 
indication of provisional measures were presented by:

On behalf of Armenia:  H.E. Mr. Yeghishe Kirakosyan, 
Mr. Robert Kolb, 
Mr. Constantinos Salonidis, 
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Mr. Sean Murphy, 
Mr. Pierre d’Argent, 
Mr. Lawrence H. Martin.

On behalf of Azerbaijan:  H.E. Mr. Elnur Mammadov, 
Mr. Vaughan Lowe, 
Mr. Peter Goldsmith, 
Ms Laurence Boisson de Chazournes, 
Ms Catherine Amirfar, 
Mr. Donald Francis Donovan.

11. At the end of its second round of oral observations, Armenia asked 
the Court to indicate the following provisional measures:

“— Azerbaijan shall release immediately all Armenian prisoners of 
war, hostages and other detainees in its custody who were made 
captive during the September-November 2020 armed hostilities 
or their aftermath;

— Pending their release, Azerbaijan shall treat all Armenian prison-
ers of war, hostages and other detainees in its custody in accord-
ance with its obligations under the CERD, including with respect 
to their right to security of person and protection by the State 
against all bodily harm, and permit independent medical and psy-
chological evaluations for that purpose;  

— Azerbaijan shall refrain from espousing hatred of people of 
Armenian ethnic or national origin, including by closing or sus-
pending the activities of the Military Trophies Park;  

— Azerbaijan shall protect the right to access and enjoy Armenian 
historic, cultural and religious heritage, including but not limited 
to, churches, cathedrals, places of worship, monuments, land-
marks, cemeteries and other buildings and artefacts, by inter alia 
terminating, preventing, prohibiting and punishing their vandal-
isation, destruction or alteration, and allowing Armenians to visit 
places of worship;

— Azerbaijan shall facilitate, and refrain from placing any impedi-
ment on, efforts to protect and preserve Armenian historic, cul-
tural and religious heritage, including but not limited to churches, 
cathedrals, places of worship, monuments, landmarks, cemeteries 
and other buildings and artefacts, relevant to the exercise of rights 
under the CERD;

— Azerbaijan shall take effective measures to prevent the destruction 
and ensure the preservation of evidence related to allegations of 
acts within the scope of the CERD;  

— Azerbaijan shall not take any action and shall assure that no 
action is taken which may aggravate or extend the existing dispute 
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that is the subject of the Application, or render it more difficult 
to resolve; and

— Azerbaijan shall provide a report to the Court on all measures 
taken to give effect to its Order indicating provisional measures, 
no later than three months from its issuance and shall report 
thereafter to the Court every six months.”

12. At the end of its second round of oral observations, Azerbaijan 
requested the Court “to reject the request for the indication of provisional 
measures submitted by the Republic of Armenia”.

* * *

I. Introduction

13. Armenia and Azerbaijan, both of which were Republics of the for-
mer Union of Soviet Socialist Republics, declared independence on 
21 September 1991 and 18 October 1991, respectively. In the Soviet 
Union, the Nagorno-Karabakh region had been an autonomous entity 
(“oblast”) that had a majority Armenian ethnic population, lying within 
the territory of the Azerbaijani Soviet Socialist Republic. The Parties’ 
competing claims over that region resulted in hostilities that ended with a 
ceasefire in May 1994. Further hostilities erupted in September 2020, in 
what Armenia calls “the Second Nagorno-Karabakh War” and Azerbai-
jan calls “the Second Garabagh War” (hereinafter the “2020 Conflict”), 
and lasted 44 days. On 9 November 2020, the President of the Republic 
of Azerbaijan, the Prime Minister of the Republic of Armenia, and the 
President of the Russian Federation signed a statement referred to by 
the Parties as the “Trilateral Statement”. Under the terms of this state-
ment, as of 10 November 2020, “[a] complete ceasefire and termination of 
all hostilities in the area of the Nagorno-Karabakh conflict [was] 
declared”.

14. The differences between the Parties are longstanding and wide- 
ranging. The Applicant has invoked Article 22 of CERD as the title of 
jurisdiction in the present case, the scope of which is therefore circum-
scribed by that Convention.

II. Prima Facie Jurisdiction

1. General Observations

15. The Court may indicate provisional measures only if the provisions 
relied on by the Applicant appear, prima facie, to afford a basis on which 
its jurisdiction could be founded, but need not satisfy itself in a definitive 
manner that it has jurisdiction as regards the merits of the case (see, for 
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example, Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (The Gambia v. Myanmar), Provisional Mea‑
sures, Order of 23 January 2020, I.C.J. Reports 2020, p. 9, para. 16).

16. In the present case, Armenia seeks to found the jurisdiction of the 
Court on Article 36, paragraph 1, of the Statute of the Court and on 
Article 22 of CERD (see paragraph 3 above). The Court must therefore 
first determine whether those provisions prima facie confer upon it 
 jurisdiction to rule on the merits of the case, enabling it — if the other 
necessary conditions are fulfilled — to indicate provisional measures.  

17. Article 22 of CERD reads as follows:

“Any dispute between two or more States Parties with respect to 
the interpretation or application of this Convention, which is not set-
tled by negotiation or by the procedures expressly provided for in this 
Convention, shall, at the request of any of the parties to the dispute, 
be referred to the International Court of Justice for decision, unless 
the disputants agree to another mode of settlement.”  

18. Armenia and Azerbaijan are both parties to CERD; Armenia 
acceded to CERD on 23 June 1993, Azerbaijan on 16 August 1996. 
 Neither Party made reservations to Article 22 or to any other provision 
of CERD.

2. Existence of a Dispute relating to the Interpretation 
or Application of CERD

19. Article 22 of CERD makes the Court’s jurisdiction conditional on 
the existence of a dispute relating to the interpretation or application of 
the Convention. According to the established case law of the Court, a 
dispute is “a disagreement on a point of law or fact, a conflict of legal 
views or of interests” between parties (Mavrommatis Palestine Conces‑
sions, Judgment No. 2, 1924, P.C.I.J., Series A, No. 2, p. 11). In order for 
a dispute to exist, “[i]t must be shown that the claim of one party is posi-
tively opposed by the other” (South West Africa (Ethiopia v. South 
Africa; Liberia v. South Africa), Preliminary Objections, Judgment, 
I.C.J. Reports 1962, p. 328). The two sides must “‘hold clearly opposite 
views concerning the question of the performance or non- performance of 
certain’ international obligations” (Alleged Violations of Sovereign Rights 
and Maritime Spaces in the Caribbean Sea (Nicaragua v. Colombia), Pre‑
liminary Objections, Judgment, I.C.J. Reports 2016 (I), p. 26, para. 50, 
citing Interpretation of Peace Treaties with Bulgaria, Hungary and Roma‑
nia, First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 74).  

20. In order to determine whether a dispute exists in the present case, 
the Court cannot limit itself to noting that one of the Parties maintains 
that the Convention applies, while the other denies it (see Application of 
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the International Convention on the Elimination of All Forms of Racial Dis‑
crimination (Qatar v. United Arab Emirates), Provisional Measures, Order 
of 23 July 2018, I.C.J. Reports 2018 (II), p. 414, para. 18). Since Armenia 
has invoked as the basis of the Court’s jurisdiction the compromissory 
clause in an international convention, the Court must ascertain whether 
the acts and omissions complained of by the Applicant are capable of 
falling within the provisions of that instrument and whether, as a conse-
quence, the dispute is one which the Court has jurisdiction ratione mat‑
eriae to entertain (see ibid.).

* *

21. Armenia contends that a dispute exists with Azerbaijan regarding 
the interpretation and application of CERD, as demonstrated by the cor-
respondence between the Parties. According to Armenia, this dispute 
arose in the context of longstanding racial discrimination directed by 
Azerbaijan at individuals of Armenian national or ethnic origin. In par-
ticular, Armenia claims that a “State-sponsored policy of Armenian 
hatred” by the Azerbaijani authorities has led to systematic discrimina-
tion against those individuals in Azerbaijan. It submits that Azerbaijan 
committed grave violations of obligations arising under CERD during 
the 2020 Conflict, and has continued to do so following the end of 
 hostilities, in furtherance of its policy of “ethnic cleansing” intended 
to rid “Azerbaijan and Nagorno-Karabakh of Armenians and Armenian 
influence”. According to Armenia, the violations committed by Azer-
baijan are directed at individuals of Armenian national or ethnic origin, 
regardless of their nationality.  

22. Armenia alleges that Azerbaijan has acted and continues to act in 
violation of its obligations under Articles 2, 3, 4, 5, 6 and 7 of CERD. 
Armenia asserts that Azerbaijan bears responsibility, inter alia, for the 
inhuman and degrading treatment of prisoners of war and civilian detain-
ees of Armenian national or ethnic origin held in its custody; for engaging 
in practices of ethnic cleansing; for glorifying, rewarding and condoning 
acts of racism; for inciting racial hatred, giving as an example, manne-
quins depicting Armenian soldiers in a degrading way at the “Military 
Trophies Park” which opened in Baku in the aftermath of the 2020 Conflict; 
for facilitating, tolerating and failing to punish and prevent hate speech; 
and for systematically destroying and falsifying Armenian cultural 
sites and heritage.  

*

23. Azerbaijan contends that there is no dispute between the Parties 
concerning the interpretation or application of CERD. It affirms that it is 
committed to respecting fully the values protected by CERD. The 
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Respondent denies that its actions during and after the 2020 Conflict 
were motivated by an “ethnic animus” and argues instead that, through 
those actions, it responded to “a blatant and unlawful use of force against 
its people and its sovereign territory” on the part of Armenia, in the con-
text of its “decades-long unlawful occupation of Azerbaijan’s territory” 
dating back to the hostilities that ended in 1994. In this connection, Azer-
baijan states that its conduct was solely motivated by a desire to “liberate 
its territories from Armenia’s illegal occupation”. Azerbaijan asserts, 
inter alia, that Armenia failed to comply with four United Nations 
 Security Council resolutions requiring the immediate, complete and 
unconditional withdrawal of Armenian forces from occupied areas of 
Azerbaijan.  

24. With regard to the claims put forward by Armenia in support of its 
allegation that the actions of Azerbaijan constitute racial discrimination 
under CERD, the Respondent argues that these actions “are entirely 
unrelated to racial discrimination”. According to Azerbaijan, Armenia’s 
case before the Court is indeed not concerned with the protection of 
rights under CERD but instead reflects a strategy “to use the Court as a 
platform to broadcast [Armenia’s] grievances against Azerbaijan”. Azer-
baijan moreover asserts that it does not condone statements or actions 
that promote hatred or incite violence targeting Armenians as a national 
or ethnic group; that it reaffirms its obligations to treat Armenian detain-
ees in its custody in accordance with its obligations under CERD; and 
that it has commenced investigations and brought charges against Azer-
baijani servicemen with respect to alleged crimes committed against 
Armenians during the 2020 Conflict.  

25. In Azerbaijan’s view, some of the measures requested by Armenia 
have in any event become moot. In particular, in addressing Armenia’s 
request that the Court order Azerbaijan to close or suspend activities at 
the “Military Trophies Park”, the Agent of Azerbaijan referred during 
the hearing to his “assurance [on the previous day] about the permanent 
removal of certain exhibits in the Trophies Park”.  

* *

26. The Court recalls that for the purposes of determining whether 
there was a dispute between the parties at the time of filing an applica-
tion, it takes into account in particular any statements or documents 
exchanged between them (see Application of the Convention on the Preven‑
tion and Punishment of the Crime of Genocide (The Gambia v. Myanmar), 
Provisional Measures, Order of 23 January 2020, I.C.J. Reports 2020, 
p. 12, para. 26). In so doing, it pays special attention to “the author of the 
statement or document, their intended or actual addressee, and their con-
tent” (ibid.). The existence of a dispute is a matter for objective determi-
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nation by the Court; it is a matter of substance, and not a question of 
form or procedure (I.C.J. Reports 2020, p. 12, para. 26).  

27. The Court considers that the exchanges between the Parties prior 
to the filing of the Application indicate that they differ as to whether cer-
tain acts or omissions allegedly committed by Azerbaijan gave rise to vio-
lations of its obligations under CERD. The Court notes that, according 
to Armenia, Azerbaijan has violated its obligations under the Convention 
in various ways (see paragraphs 21 to 22 above). Azerbaijan has denied 
that it has committed any of the alleged violations set out above and that 
the acts complained of fall within the scope of CERD (see paragraphs 23 
to 24 above). The divergence of views between Armenia and Azerbai-
jan regarding the latter’s compliance with its commitments under CERD 
was already apparent in the first exchange of letters between the Ministers 
for Foreign Affairs of the Parties, dated 11 November 2020 and 8 Decem-
ber 2020 respectively, in the immediate aftermath of the 2020 Con flict. 
It is further demonstrated by subsequent exchanges between the Parties.  

28. For the purposes of the present proceedings, the Court is not 
required to ascertain whether any violations of Azerbaijan’s obligations 
under CERD have occurred, a finding that could only be made as part of 
the examination of the merits of the case. At the stage of making an order 
on provisional measures, the Court’s task is to establish whether the acts 
and omissions complained of by Armenia are capable of falling within the 
provisions of CERD. In the Court’s view, at least some of the acts and 
omissions alleged by Armenia to have been committed by Azerbaijan are 
capable of falling within the provisions of the Convention.

29. The Court finds therefore that there is a sufficient basis at this stage 
to establish prima facie the existence of a dispute between the Parties 
relating to the interpretation or application of CERD.

3. Procedural Preconditions

30. Under Article 22 of CERD, a dispute may be referred to the Court 
only if it is “not settled by negotiation or by the procedures expressly 
provided for in this Convention”. The Court has previously ruled that 
Article 22 of CERD establishes procedural preconditions to be met before 
the seisin of the Court (see Application of the International Convention on 
the Elimination of All Forms of Racial Discrimination (Georgia v. Russian 
Federation), Preliminary Objections, Judgment, I.C.J. Reports 2011 (I), 
p. 128, para. 141). 

31. The Court has also held that the above- mentioned preconditions to 
its jurisdiction are alternative and not cumulative (Application of the Inter‑
national Convention for the Suppression of the Financing of Terrorism and 
of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Ukraine v. Russian Federation), Preliminary Objections, 
Judgment, I.C.J. Reports 2019 (II), p. 600, para. 113). Since Armenia does 
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not contend that its dispute with Azerbaijan was submitted to “procedures 
expressly provided for in [the] Convention”, which begin with a referral to 
the Committee on the Elimination of Racial Discrimination under Arti-
cle 11 of CERD, the Court will only ascertain whether the dispute is one 
that is “not settled by negotiation”, within the meaning of Article 22.

32. In addition, Article 22 of CERD states that a dispute may be 
referred to the Court at the request of any of the parties to that dispute 
only if they have not agreed to another mode of settlement. The Court 
notes that neither Party contends that they have agreed to another mode 
of settlement.

33. At this stage of the proceedings, the Court will examine whether it 
appears, prima facie, that Armenia genuinely attempted to engage in 
negotiations with Azerbaijan, with a view to resolving their dispute con-
cerning the latter’s compliance with its substantive obligations under 
CERD, and whether Armenia pursued these negotiations as far as possi-
ble (see Application of the International Convention on the Elimination of 
All Forms of Racial Discrimination (Qatar v. United Arab Emirates), Pro‑
visional Measures, Order of 23 July 2018, I.C.J. Reports 2018 (II), p. 420, 
para. 36).

* *

34. Regarding the procedural preconditions set out in Article 22 of 
CERD, Armenia states that, since the end of hostilities in autumn 2020, 
it has exchanged over 40 pieces of correspondence and held several rounds 
of meetings with Azerbaijan. Specifically, Armenia asserts that the Minis-
ter for Foreign Affairs of Armenia, in a letter dated 11 November 2020 
addressed to his counterpart in Azerbaijan, expressly referred to viola-
tions of multiple provisions of CERD by Azerbaijan, and invited Azer-
baijan to enter into negotiations with Armenia to remedy those violations. 
Armenia notes that in his letter of reply, dated 8 December 2020, the 
Minister for Foreign Affairs of Azerbaijan rejected Armenia’s allegations. 
Armenia indicates that, from November 2020 to September 2021, the 
Parties engaged in further rounds of written exchanges and participated 
in at least seven rounds of meetings between March and September 2021, 
“in an effort to settle this dispute amicably”. 

35. Armenia claims that during these rounds of negotiations, the Par-
ties’ positions on the crucial points that divided them — namely whether 
Azerbaijan had violated its obligations under Articles 2, 3, 4, 5, 6 and 7 
of CERD and whether it consequently owed reparation — did not change. 
Armenia further contends that, by 16 September 2021, the date on which 
it filed its Application, there was “no reasonable prospect” that the 
respective positions of the Parties would evolve, and that it thus consid-
ered that the negotiations had failed. In light of the impasse it describes, 
Armenia contends that the precondition of negotiations contained in 
Article 22 of CERD has thus been met.

*
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36. Azerbaijan, for its part, claims that Armenia did not genuinely 
attempt to engage in meaningful negotiations prior to the institution of 
proceedings before the Court against Azerbaijan. In its view, the time 
frame of the supposed negotiations shows that Armenia was never serious 
about finding a solution to the matters that divided the Parties. Specifi-
cally, Azerbaijan notes that the period from November 2020 to July 2021 
was spent “talking about the procedural modalities” and that the first 
substantive meeting between the Parties was held in mid-July 2021. More-
over, Azerbaijan argues that, even thereafter, Armenia never attempted 
to engage constructively with any of the proposals put forward by the 
Respondent. In particular, Azerbaijan maintains that, during the bilateral 
meeting held on 30-31 August 2021, it presented counter- proposals that 
were never genuinely considered nor discussed by Armenia, which simply 
rejected those proposals altogether at the following meeting of 14-15 Sep-
tember 2021 before filing its Application and Request for the indication 
of provisional measures the following day.

37. Azerbaijan argues that a State is not entitled to bring a premature 
end to negotiations relating to alleged violations of obligations arising 
under CERD simply because it would rather raise these issues by means 
of proceedings before the Court. With regard to Armenia’s position that 
the negotiations had reached an impasse, Azerbaijan states that it was not 
open to Armenia to make such a determination unilaterally, as the con-
tinuation of negotiations cannot be subject to “a right to exercise an 
unreasoned veto”. In addition, according to Azerbaijan, Armenia’s claim 
that the negotiations failed was based on Azerbaijan’s refusal to accept 
that it had violated CERD, a claim which Azerbaijan considers both 
unreasonable and inappropriate, since “[a]cceptance of guilt as a thresh-
old condition has no place in genuine negotiations”. In sum, according to 
Azerbaijan, the record shows that it tried to engage in constructive nego-
tiations whereas Armenia made no genuine attempt to do so. Azerbaijan 
concludes that the Court manifestly lacks jurisdiction either to determine 
the merits of the case or to order provisional measures because Armenia 
has failed to fulfil the precondition of negotiation contained in Article 22 
of CERD.

* *

38. Regarding the precondition of negotiation contained in Article 22 
of CERD, the Court observes that negotiations are distinct from mere 
protests or disputations and require a genuine attempt by one of the par-
ties to engage in discussions with the other party, with a view to resolving 
the dispute. Where negotiations are attempted or have commenced, the 
precondition of negotiation is met only when the attempt to negotiate has 
been unsuccessful or where negotiations have failed, become futile or 
deadlocked. In order to meet this precondition, “the subject-matter of the 
negotiations must relate to the subject-matter of the dispute which, in 
turn, must concern the substantive obligations contained in the treaty in 
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question” (see Application of the International Convention on the Elimina‑
tion of All Forms of Racial Discrimination (Qatar v. United Arab Emir‑
ates), Provisional Measures, Order of 23 July 2018, I.C.J. Reports 
2018 (II), p. 419, para. 36, citing Application of the International Conven‑
tion on the Elimination of All Forms of Racial Discrimination (Georgia v. 
Russian Federation), Preliminary Objections, Judgment, I.C.J. Reports 
2011 (I), p. 133, para. 161).

39. The Court notes that, as evidenced by the material before it, Arm-
enia raised allegations of violations by Azerbaijan of its obligations under 
CERD in various bilateral exchanges subsequent to the signing of the 
Trilateral Statement in November 2020. In particular, the Parties corre-
sponded through a series of diplomatic Notes over a period running from 
November 2020 to September 2021 and held several rounds of bilateral 
meetings covering the procedural modalities, scope and topics of their 
negotiations concerning alleged violations of obligations arising under 
CERD.

40. The Court observes that, between the first exchange between the 
Ministers for Foreign Affairs of Armenia and Azerbaijan, by letters dated 
11 November 2020 and 8 December 2020 respectively, and the last bilat-
eral meeting held on 14-15 September 2021, the positions of the Parties 
do not appear to have evolved. Although the Parties were able to agree 
on certain procedural modalities, including scheduling timetables and 
topics of discussion, no similar progress was made in terms of substantive 
matters relating to Armenia’s allegations of Azerbaijan’s non-compliance 
with its obligations under CERD. The information available to the Court 
regarding the bilateral sessions held on 15-16 July 2021, 30-31 August 
2021 and 14-15 September 2021 shows a lack of progress in reaching 
common ground on substantive issues. In particular, in the Note Verbale 
dated 10 September 2021 from the Permanent Mission of Armenia to the 
United Nations Office and other International Organizations in Geneva 
to the Permanent Mission of Azerbaijan to the United Nations Office and 
other International Organizations in Geneva, Armenia stated that it con-
sidered Azerbaijan’s “responses” (to the allegations of violations of obli-
gations arising under CERD made against it) presented during the 
15-16 July 2021 session to be “in fact categorical rejections of Armenia’s 
claims and requested remedies”. For its part, during the oral proceedings, 
Azerbaijan argued — with reference to the bilateral sessions held in July, 
August and September 2021 — that every time it put forward counter- 
proposals in response to Armenia’s claims for remedies, Armenia failed to 
“put forward any proposals”.  
 
 

41. Despite the fact that Armenia alleged in bilateral exchanges that 
Azerbaijan had violated a number of obligations under CERD and that 
the Parties engaged in a significant number of written exchanges and 
meetings over a period of several months, it seems that their positions on 
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the alleged non-compliance by Azerbaijan with its obligations under 
CERD remained unchanged and that their negotiations had reached an 
impasse. It therefore appears to the Court that the dispute between the 
Parties regarding the interpretation and application of CERD had 
not been settled by negotiation as of the date of the filing of the Applica-
tion.

42. Recalling that, at this stage of the proceedings, the Court need only 
decide whether, prima facie, it has jurisdiction, the Court finds that the 
procedural preconditions under Article 22 of CERD appear to have been 
met.

4. Conclusion as to Prima Facie Jurisdiction

43. In light of the foregoing, the Court concludes that, prima facie, it 
has jurisdiction pursuant to Article 22 of CERD to entertain the case to 
the extent that the dispute between the Parties relates to the “interpreta-
tion or application” of the Convention.

III. The Rights whose Protection Is Sought and the Link between 
such Rights and the Measures Requested

44. The power of the Court to indicate provisional measures under 
Article 41 of the Statute has as its object the preservation of the respective 
rights claimed by the parties in a case, pending its decision on the merits 
thereof. It follows that the Court must be concerned to preserve by such 
measures the rights which may subsequently be adjudged by it to belong 
to either party. Therefore, the Court may exercise this power only if it is 
satisfied that the rights asserted by the party requesting such measures are 
at least plausible (see, for example, Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (The Gambia v. 
Myanmar), Provisional Measures, Order of 23 January 2020, I.C.J. Reports 
2020, p. 18, para. 43).

45. At this stage of the proceedings, however, the Court is not called 
upon to determine definitively whether the rights which Armenia wishes 
to see protected exist; it need only decide whether the rights claimed 
by Armenia on the merits, and for which it is seeking protection, are 
plausible. Moreover, a link must exist between the rights whose protec-
tion is sought and the provisional measures being requested (ibid., 
para. 44).

* *

46. In the present proceedings, Armenia asserts rights under Articles 2, 
3, 4, 5, 6 and 7 of CERD. In particular, Armenia asserts the right of pris-
oners of war and civilian detainees of Armenian national or ethnic origin 
to be repatriated and their right to be protected from inhuman treatment, 
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the right of persons of Armenian national or ethnic origin not to be sub-
ject to hate speech by Azerbaijan and the right of persons of Armenian 
national or ethnic origin to access and enjoy their cultural heritage, as 
well as Azerbaijan’s corresponding obligation not to destroy, erase or fal-
sify such heritage. Armenia argues that these rights are plausible in so far 
as they are “grounded in a possible interpretation” of the Convention and 
that Azerbaijan’s actions plausibly constitute acts of racial discrimination 
in violation of its obligations under CERD.  

47. Armenia contends that the failure to repatriate prisoners of war 
and civilian detainees of Armenian national or ethnic origin following the 
ceasefire reached on 10 November 2020 constitutes a violation by Azer-
baijan of its obligations under Articles 2 and 5 of CERD. More specifi-
cally, Armenia submits that the failure to repatriate prisoners of war and 
civilian detainees of Armenian national or ethnic origin is a denial of their 
right to equality before the law, namely “before or under international 
humanitarian law”, and amounts to “racial discrimination” within the 
meaning of CERD. According to Armenia, these detainees have been 
subjected to “sham criminal proceedings”, and it is “readily apparent” 
from the willingness of Azerbaijan to repatriate some prisoners of war on 
certain occasions, while refusing to repatriate others captured under simi-
lar circumstances, that their continued detention “has nothing to do with 
actual criminality”. The Applicant is thus of the view that the Azerbaijani 
authorities are not “applying criminal law fairly and judiciously”, but 
rather are “using criminal law arbitrarily as a subterfuge for prohibited, 
discriminatory conduct”.  

48. The Applicant further maintains that the inhuman and degrading 
treatment of prisoners of war and civilian detainees of Armenian national 
or ethnic origin by Azerbaijan violates Article 5 (b) of CERD, which 
protects the “right to security of person and protection by the State 
against violence or bodily harm”. It asserts that evidence in the case file 
establishes that “atrocious acts”, including torture, targeting these per-
sons, were committed with “clear hatred being shown to persons of 
Armenian origin”. In Armenia’s view, the treatment of prisoners of war 
and civilian detainees of Armenian national or ethnic origin before Azer-
baijani courts “clearly implicates” Article 5 (a) of CERD which recog-
nizes “[t]he right to equal treatment before the tribunals and all other 
organs administering justice”.  
 

49. Armenia states that the rights of persons of Armenian national or 
ethnic origin not to be subject to racial hatred and racial hate speech are 
explicitly stated in Articles 2, 4 and 7 of CERD. It asserts that Azerbai-
jan, instead of respecting these rights, is violating them “on a daily basis 
through a constant rhetoric of hate”. According to Armenia, this rhetoric 
“escalated” before and during the 2020 Conflict, and was employed by 
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politicians and high-ranking officials, including the President of Azerbai-
jan. Armenia further refers to “the racist depictions of Armenian soldiers 
in denigrating and dehumanizing scenes” in Azerbaijan’s “Military Tro-
phies Park”. Armenia thus contends that its “rights under Article 2, 4 and 
7 of the Convention meet any threshold of plausibility for purposes of 
this phase of the proceedings”.  
 

50. Armenia also refers to the rights of persons of Armenian national 
or ethnic origin under Articles 2 and 5 of CERD to access and enjoy, 
without discrimination, their historic, cultural and religious heritage. 
More specifically, Armenia invokes Article 5 (d) (vii) which prohibits 
racial discrimination in relation to the right to freedom of religion and 
Article 5 (e) (vi) which guarantees the right to equal participation in cul-
tural activities, which, according to Armenia, entails a right to the protec-
tion and preservation of Armenian historic, cultural and religious 
heritage. Armenia alleges that acts of destruction and vandalism have 
been perpetrated by “Azerbaijani soldiers and mercenaries” against 
Armenian religious and cultural heritage sites, and that acts of desecra-
tion of Armenian cemeteries and religious artefacts, such as the “khach-
kars” (or “cross-stones”) have also occurred. Armenia further alleges that 
Azerbaijan, by carrying out what it calls restoration works on the cath-
edral of Shushi, has altered features characteristic of Armenian cultural 
heritage. Considering the alleged general context of anti-Armenian 
hatred, Armenia contends that the repeated destruction, alteration and 
desecration of Armenian cultural heritage and religious sites in territories 
controlled by Azerbaijan constitutes “racial discrimination” in breach of 
Articles 2 and 5 of CERD and therefore that its rights under these provi-
sions are plausible.  
 

*

51. Azerbaijan acknowledges that, as of 8 October 2021, 45 named 
individuals captured in relation to the 2020 Conflict remained in its cus-
tody. It asserts that these persons are not detained “on the basis of their 
national or ethnic origin” and maintains instead that they have been 
charged or convicted of serious offences including torture, murder or 
mercenarism. According to Azerbaijan, their detention is lawful under 
domestic and international law and does not have the “purpose or effect” 
of impairing their equal enjoyment of fundamental rights. It notes that “if 
Azerbaijan is engaged in a conflict with a wholly ethnically Armenian 
force, the detainees it holds are likely to be ethnically Armenian”, but 
that this is not evidence of racial discrimination. Azerbaijan also under-
scores that it has “released or repatriated the vast majority of Armenians” 
(emphasis in the original) detained in relation to the 2020 hostilities, and 
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stresses that the release of eight Armenian detainees in recent months was 
“not pursuant to a bargain with Armenia”, confirming therefore that 
“Azerbaijan investigated in each case whether there is a basis for contin-
ued detention”. Accordingly, Azerbaijan claims that the detention of 
individuals of Armenian ethnic or national origin cannot be regarded as 
“racial discrimination” within the meaning of Article 1 of CERD and 
thus cannot plausibly engage rights under the Convention.  
 

52. Azerbaijan adds that it has initiated investigations in cases where 
there have been credible allegations of mistreatment of Armenian detain-
ees, which it says demonstrates that it does not condone torture or mis-
treatment of any kind, regardless of a detainee’s origin. It considers that 
Armenia therefore has no plausible rights under CERD based on allega-
tions of the inhuman and degrading treatment of prisoners of war and 
civilian detainees of Armenian national or ethnic origin.  

53. Azerbaijan denies that it has incited hatred of people of Armenian 
national or ethnic origin and argues that Armenia’s allegations in this 
regard are not supported by specific declarations or conduct on the part 
of Azerbaijan. Therefore, according to the Respondent, Armenia has not 
established any plausible rights under CERD based on its allegations that 
Azerbaijan violated its obligations by inciting racial hatred against per-
sons of Armenian national or ethnic origin. As to Armenia’s references to 
the “Military Trophies Park”, Azerbaijan considers that, in light of the 
fact that the mannequins and helmets of Armenian soldiers have been 
“permanently removed” from display, “there is nothing remaining at the 
Park that could possibly implicate rights under CERD”. 

54. Regarding Armenian religious and cultural heritage, Azerbaijan 
accepts that all persons who are lawfully present in Azerbaijan, including 
persons of Armenian national or ethnic origin, must be able to visit on an 
equal basis historic, cultural and religious sites that are safely open to the 
public in its territory. Azerbaijan claims that certain heritage sites, how-
ever, are currently not accessible due to the placement of landmines by 
Armenia. According to the Respondent, restriction of access to those sites 
is aimed at ensuring the safety and security of persons, regardless of their 
national or ethnic origin, and cannot, therefore, constitute an act of racial 
discrimination under CERD or a basis to claim “a plausible CERD 
right”. Azerbaijan adds that its law forbids vandalism and destruction of 
cultural and religious heritage and asserts that it is “facilitating efforts to 
protect and preserve” Armenian sites and artefacts relevant to the rights 
under CERD. Moreover, Azerbaijan contends that it has undertaken to 
investigate all credible allegations of vandalism, destruction, and unauthor-
ized alteration of historic and cultural monuments and cemeteries used 
by ethnic Armenians.  
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55. Azerbaijan concludes that in the present case the Applicant has 
failed to show that it seeks to protect plausible rights on the merits in so 
far as it has not established that the acts complained of constitute acts of 
“racial discrimination” within the meaning of CERD.

* *

56. The Court notes that CERD imposes a number of obligations on 
States parties with regard to the elimination of racial discrimination in all 
its forms and manifestations. Article 1, paragraph 1, of CERD defines 
racial discrimination in the following terms:  

“any distinction, exclusion, restriction or preference based on race, 
colour, descent, or national or ethnic origin which has the purpose or 
effect of nullifying or impairing the recognition, enjoyment or exer-
cise, on an equal footing, of human rights and fundamental freedoms 
in the political, economic, social, cultural or any other field of public 
life”.  

Articles 2, 3, 4, 5, 6 and 7 of the Convention, invoked by Armenia in its 
Application and for the purposes of its Request for the indication of pro-
visional measures, read as follows:

“Article 2

1. States Parties condemn racial discrimination and undertake to 
pursue by all appropriate means and without delay a policy of 
eliminating racial discrimination in all its forms and promoting 
understanding among all races, and, to this end:
(a) Each State Party undertakes to engage in no act or practice 

of racial discrimination against persons, groups of persons or 
institutions and to ensure that all public authorities and pub-
lic institutions, national and local, shall act in conformity 
with this obligation;

(b) Each State Party undertakes not to sponsor, defend or 
 support racial discrimination by any persons or organiza-
tions;

(c) Each State Party shall take effective measures to review gov-
ernmental, national and local policies, and to amend, rescind 
or nullify any laws and regulations which have the effect of 
creating or perpetuating racial discrimination wherever it 
exists;

(d) Each State Party shall prohibit and bring to an end, by all 
appropriate means, including legislation as required by cir-
cumstances, racial discrimination by any persons, group or 
organization;
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(e)  Each State Party undertakes to encourage, where appropriate, 
integrationist multiracial organizations and movements and 
other means of eliminating barriers between races, and to dis-
courage anything which tends to strengthen racial division.

2. States Parties shall, when the circumstances so warrant, take, in 
the social, economic, cultural and other fields, special and concrete 
measures to ensure the adequate development and protection of 
certain racial groups or individuals belonging to them, for the 
purpose of guaranteeing them the full and equal enjoyment of 
human rights and fundamental freedoms. These measures shall in 
no case entail as a consequence the maintenance of unequal or 
separate rights for different racial groups after the objectives for 
which they were taken have been achieved. 

Article 3

States Parties particularly condemn racial segregation and apart‑
heid and undertake to prevent, prohibit and eradicate all practices of 
this nature in territories under their jurisdiction.  

Article 4

States Parties condemn all propaganda and all organizations which 
are based on ideas or theories of superiority of one race or group of 
persons of one colour or ethnic origin, or which attempt to justify or 
promote racial hatred and discrimination in any form, and undertake 
to adopt immediate and positive measures designed to eradicate all 
incitement to, or acts of, such discrimination and, to this end, with 
due regard to the principles embodied in the Universal Declaration 
of Human Rights and the rights expressly set forth in article 5 of this 
Convention, inter alia:  

(a) Shall declare an offence punishable by law all dissemination of 
ideas based on racial superiority or hatred, incitement to racial 
discrimination, as well as all acts of violence or incitement to such 
acts against any race or group of persons of another colour or 
ethnic origin, and also the provision of any assistance to racist 
activities, including the financing thereof;  

(b) Shall declare illegal and prohibit organizations, and also organ-
ized and all other propaganda activities, which promote and incite 
racial discrimination, and shall recognize participation in such 
organizations or activities as an offence punishable by law;  

(c) Shall not permit public authorities or public institutions, national 
or local, to promote or incite racial discrimination.  
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Article 5

In compliance with the fundamental obligations laid down in arti-
cle 2 of this Convention, States Parties undertake to prohibit and to 
eliminate racial discrimination in all its forms and to guarantee the 
right of everyone, without distinction as to race, colour, or national 
or ethnic origin, to equality before the law, notably in the enjoyment 
of the following rights:
 (a) The right to equal treatment before the tribunals and all other 

organs administering justice;
 (b) The right to security of person and protection by the State against 

violence or bodily harm, whether inflicted by government officials 
or by any individual group or institution;

 (c) Political rights, in particular the right to participate in elections — 
to vote and to stand for election — on the basis of universal and 
equal suffrage, to take part in the Government as well as in the 
conduct of public affairs at any level and to have equal access to 
public service;

 (d) Other civil rights, in particular:
 (i) The right to freedom of movement and residence within the 

border of the State;
 (ii) The right to leave any country, including one’s own, and to 

return to one’s country;
 (iii) The right to nationality;
 (iv) The right to marriage and choice of spouse;
 (v) The right to own property alone as well as in association 

with others;
 (vi) The right to inherit;
 (vii) The right to freedom of thought, conscience and religion;
 (viii) The right to freedom of opinion and expression;
 (ix) The right to freedom of peaceful assembly and association;

 (e) Economic, social and cultural rights, in particular:
 (i) The rights to work, to free choice of employment, to just 

and favourable conditions of work, to protection against 
unemployment, to equal pay for equal work, to just and 
favourable remuneration;

 (ii) The right to form and join trade unions;
 (iii) The right to housing;
 (iv) The right to public health, medical care, social security and 

social services;
 (v) The right to education and training;
 (vi) The right to equal participation in cultural activities;  

 (f) The right of access to any place or service intended for use by the 
general public, such as transport, hotels, restaurants, cafés, thea-
tres and parks.
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Article 6

States Parties shall assure to everyone within their jurisdiction effec-
tive protection and remedies, through the competent national tribu-
nals and other State institutions, against any acts of racial 
discrimination which violate his human rights and fundamental free-
doms contrary to this Convention, as well as the right to seek from 
such tribunals just and adequate reparation or satisfaction for any 
damage suffered as a result of such discrimination.  

Article 7

States Parties undertake to adopt immediate and effective meas-
ures, particularly in the fields of teaching, education, culture and 
information, with a view to combating prejudices which lead to racial 
discrimination and to promoting understanding, tolerance and friend-
ship among nations and racial or ethnical groups, as well as to prop-
agating the purposes and principles of the Charter of the 
United Nations, the Universal Declaration of Human Rights, the 
United Nations Declaration on the Elimination of All Forms of 
Racial Discrimination, and this Convention.”  

57. The Court notes that Articles 2, 3, 4, 5, 6 and 7 of CERD are 
intended to protect individuals from racial discrimination. It recalls, as it 
did in past cases in which Article 22 of CERD was invoked as the basis of 
its jurisdiction, that there is a correlation between respect for individual 
rights enshrined in the Convention, the obligations of States parties under 
CERD and the right of States parties to seek compliance therewith (see, 
for example, Application of the International Convention on the Elimination 
of All Forms of Racial Discrimination (Qatar v. United Arab Emirates), 
Provisional Measures, Order of 23 July 2018, I.C.J. Reports 2018 (II), 
p. 426, para. 51).  

58. A State party to CERD may invoke the rights set out in the above- 
mentioned articles only to the extent that the acts complained of consti-
tute acts of racial discrimination as defined in Article 1 of the Convention 
(see ibid., para. 52). In the context of a request for the indication of pro-
visional measures, the Court examines whether the rights claimed by an 
applicant are at least plausible.

59. The Court considers, on the basis of the information presented to 
it by the Parties, that at least some of the rights claimed by Armenia are 
plausible rights under the Convention.

60. In relation to persons that Armenia identifies as prisoners of war 
and civilian detainees taken captive during the 2020 Conflict or in its 
aftermath, Armenia asserts two distinct rights: the right to be repatriated 
and the right to be protected from inhuman or degrading treatment. The 
Court notes that international humanitarian law governs the release of 
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persons fighting on behalf of one State who were detained during hostili-
ties with another State. It also recalls that measures based on current 
nationality do not fall within the scope of CERD (Application of the 
International Convention on the Elimination of All Forms of Racial Dis‑
crimination (Qatar v. United Arab Emirates), Preliminary Objections, 
Judgment, I.C.J. Reports 2021, p. 106, para. 105). The Court does not 
consider that CERD plausibly requires Azerbaijan to repatriate all per-
sons identified by Armenia as prisoners of war and civilian detainees. 
Armenia has not placed before the Court evidence indicating that these 
persons continue to be detained by reason of their national or ethnic ori-
gin. However, the Court finds plausible the right of such persons not to 
be subjected to inhuman or degrading treatment based on their national 
or ethnic origin while being detained by Azerbaijan.  

61. The Court also considers plausible the rights allegedly violated 
through incitement and promotion of racial hatred and discrimination 
against persons of Armenian national or ethnic origin by high-ranking 
officials of Azerbaijan and through vandalism and desecration affecting 
Armenian cultural heritage.

* *

62. The Court now turns to the condition of the link between the rights 
claimed by Armenia and the provisional measures requested. In this 
regard the Court recalls that at this stage of the proceedings only some of 
the rights claimed by Armenia have been found to be plausible. It will 
therefore limit itself to considering the existence of the requisite link 
between these rights and the measures requested by Armenia.

* *

63. Armenia considers that each of the provisional measures requested 
is clearly linked to the rights for which it seeks protection. According to 
Armenia, the measures relating to prisoners of war and other detainees of 
Armenian national or ethnic origin will ensure that they can enjoy their 
right under Article 2 of CERD to be free from racial discrimination in all 
of its forms and their right, under Article 5 of CERD, to be secure and 
protected by the State from violence or bodily harm. For Armenia, the 
only genuine way to protect these rights is to order that the detainees be 
immediately released and that they be treated humanely pending their 
release. Armenia further asserts that the measure requesting that Azerbai-
jan refrain from espousing hatred of people of Armenian national or 
 ethnic origin and that the “Military Trophies Park” be closed, is 
directly linked to rights under Articles 2, 4 and 7 of CERD, which set out 
specific ways in which a State party must act to meet its obligations to 
combat racial discrimination. With regard to the measures relating to the 
protection and preservation of Armenian historic, cultural and religious 
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heritage and the need to ensure a right of access, Armenia maintains that 
these measures are necessary in order to protect the right of persons of 
Armenian national or ethnic origin under Article 5 to equal participation 
in cultural activities, including the right of access to and enjoyment of 
their cultural heritage.  
 

*

64. Azerbaijan considers that there is no link between the measures 
requested by Armenia and the rights under CERD that it claims on the 
merits. In particular, with regard to the measures aimed at obtaining the 
release of all Armenian detainees in its custody and at ensuring their 
proper treatment pending that outcome, Azerbaijan argues, first, that 
there is no provision in CERD on the basis of which Armenia could 
demand the release of lawfully detained individuals. Secondly, it contends 
that the individuals who remain in Azerbaijan have either been lawfully 
tried, convicted and are serving their sentences or are awaiting trial. Azer-
baijan therefore does not accept that it is under any duty to release those 
persons before they have been tried or, if found guilty, before they have 
served their sentence. Azerbaijan argues, thirdly, that all Armenian 
detainees in Azerbaijan’s custody are treated in accordance with Azerbai-
jan’s obligations under CERD.  

65. With regard to the measure requesting Azerbaijan to refrain from 
espousing hatred of people of Armenian national or ethnic origin, the 
Respondent asserts that it has pledged its adherence to the obligations 
under CERD not to condone statements or actions that promote hatred 
or incite violence targeting a specific group on the basis of its national or 
ethnic origin. Azerbaijan also notes that mannequins depicting Armenian 
soldiers and displays of helmets of Armenian soldiers were permanently 
removed from the “Military Trophies Park”, as confirmed by a statement 
from its Agent (see paragraph 25 above).  

66. With regard to the measures aimed at protecting Armenian his-
toric, cultural and religious heritage sites, as well as at ensuring the rights 
of Armenians to access and enjoy them, Azerbaijan states that all persons 
who are lawfully present in Azerbaijan, including Armenians, are able to 
access such sites on an equal basis; Azerbaijan also refers to an Azerbai-
jani law forbidding the vandalism and destruction of sites of Armenian 
historic, cultural and religious heritage. The Respondent further notes 
that it is facilitating efforts to protect and preserve sites and artefacts that 
are relevant under CERD.  

* *
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67. The Court has already found that at least some of the rights 
claimed by Armenia under CERD are plausible (see paragraphs 59 to 61 
above). It considers that a link exists between certain measures requested 
by Armenia (see paragraphs 5 and 11 above) and the plausible rights it 
seeks to protect. This is the case for measures aimed at requesting Azer-
baijan to treat all persons that Armenia identifies as prisoners of war and 
civilian detainees taken captive during the 2020 Conflict or in its after-
math, in accordance with its obligations under CERD, including with 
respect to their right to security of person and protection by the State 
against all bodily harm; to refrain from espousing hatred against persons 
of Armenian national or ethnic origin; and to prevent, prohibit and pun-
ish vandalism, destruction or alteration of Armenian historic, cultural 
and religious heritage and to protect the right to access and enjoy that 
heritage. These measures, in the Court’s view, are directed at safeguard-
ing plausible rights invoked by Armenia under CERD.  
 

68. The Court concludes, therefore, that a link exists between some of 
the rights claimed by Armenia and some of the requested provisional 
measures.

IV. Risk of Irreparable Prejudice and Urgency

69. The Court, pursuant to Article 41 of its Statute, has the power to 
indicate provisional measures when irreparable prejudice could be caused 
to rights which are the subject of judicial proceedings or when the alleged 
disregard of such rights may entail irreparable consequences (see, for 
example, Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (The Gambia v. Myanmar), Provisional Mea‑
sures, Order of 23 January 2020, I.C.J. Reports 2020, p. 24, para. 64, 
referring to Alleged Violations of the 1955 Treaty of Amity, Economic 
Relations, and Consular Rights (Islamic Republic of Iran v. United States 
of America), Provisional Measures, Order of 3 October 2018, I.C.J. Reports 
2018 (II), p. 645, para. 77).

70. However, the power of the Court to indicate provisional measures 
will be exercised only if there is urgency, in the sense that there is a real 
and imminent risk that irreparable prejudice will be caused to the rights 
claimed before the Court gives its final decision. The condition of urgency 
is met when the acts susceptible of causing irreparable prejudice can 
“occur at any moment” before the Court makes a final decision on the 
case (ibid., p. 24, para. 65). The Court must therefore consider whether 
such a risk exists at this stage of the proceedings.

71. The Court is not called upon, for the purposes of its decision on 
the Request for the indication of provisional measures, to establish the 
existence of breaches of CERD, but to determine whether the circum-
stances require the indication of provisional measures for the protection 
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of rights under this instrument. It cannot at this stage make definitive 
findings of fact, and the right of each Party to submit arguments in respect 
of the merits remains unaffected by the Court’s decision on the Request 
for the indication of provisional measures.

* *

72. Armenia submits that there is an urgent need to protect prisoners 
of war and civilian detainees of Armenian national or ethnic origin from 
further mistreatment, to protect persons of Armenian national or ethnic 
origin from continued hate speech, and to protect Armenian historic, cul-
tural and religious heritage from erasure.  

73. Armenia alleges that the evidence shows a clear record and practice 
of Azerbaijani authorities abusing prisoners of war and civilian detainees 
of Armenian national or ethnic origin. Armenia adds that these individu-
als continue to be at grave risk of execution, torture or other forms of 
mistreatment. It contends that prisoners of war and civilian detainees of 
Armenian national or ethnic origin have been, and continue to be, 
exposed to stabbings, beatings, burnings and electric shocks, and that 
such treatment is often accompanied by ethnic slurs and other hate 
speech. Armenia states that a number of military and civilian detainees of 
Armenian national or ethnic origin have even been executed. Armenia 
maintains that the fact that the detainees are subject to the arbitrariness 
of criminal proceedings in Azerbaijan, in which they “are charged long 
after they should have been repatriated, and then tried and convicted in a 
matter of days, often in a language they do not understand”, and that 
they are at risk of being given lengthy prison sentences makes them 
extremely vulnerable to continued abuse. For all these reasons, Armenia 
is of the view that there is a clear and imminent threat of psychological 
trauma, bodily harm and even death for detainees of Armenian national 
or ethnic origin.  
 

74. Armenia further speaks of obsessive and continuing expressions of 
hatred for persons of Armenian national or ethnic origin emanating from 
Azerbaijani politicians and high-ranking government officials, including 
the President. It alleges that this environment of hate may entail irrepa-
rable consequences, in particular by making the physical and mental 
abuse of all Armenians more likely, “including those living in Nagorno- 
Karabakh and those still held in captivity” in Azerbaijan. For exam-
ple, the racist depictions at the “Military Trophies Park” of Armenian 
soldiers in denigrating and dehumanizing scenes “exacerbate[] the already 
real and present threat to the detainees”.  

75. Armenia also contends that Azerbaijan has damaged, altered and 
destroyed Armenian churches (such as the Holy Saviour/Ghazanchetsots 
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Cathedral in Shushi, the Armenian church of Saint John the Baptist in 
Shushi and the Saint Yeghishe Church in Mataghis), gravestones (in 
Hadrut, in north of Shushi, in Mets Tagher, in Taghavard and in 
 Sghnakh), and other cultural and religious sites and artefacts (such as 
“khachkars” (or “cross-stones”)). Armenia claims that Azerbaijan continues 
to engage in these acts of destruction and vandalism or allows these acts 
to occur. It adds that even before the most recent armed conflict, Azerbaijan 
was prolific in its efforts to erase any vestige of the Armenian presence 
from its territory and that the continued racist hate speech by the Presi-
dent of Azerbaijan and senior government officials “only exacerbates this 
real and present risk”. Indeed, according to Armenia, by refusing even to 
acknowledge the existence of Armenian cultural heritage, the President of 
Azerbaijan “is directly promoting a climate that is even more conducive 
to the hate-filled destruction of that heritage”.  
 

*

76. Azerbaijan denies that there exists an imminent risk of irreparable 
prejudice to the rights of the Applicant under CERD because it has already 
reaffirmed on several occasions its obligations under the  Convention 
and has taken concrete action to comply with those obligations.  

77. In particular, Azerbaijan asserts that it has given its commitment 
that no detainees should be subject to mistreatment on the basis of their 
national or ethnic origin. It notes that the International Committee of the 
Red Cross visits individuals detained in relation to the 2020 Conflict on a 
regular basis, assesses their treatment and conditions of detention and 
facilitates contact with their families. In addition, Azerbaijan states that, 
during visits by the Azerbaijani ombudsperson, Armenian detainees con-
firmed that they were provided with adequate food, both in quantity and 
nutritional value, had access to clean drinking water and were able to 
speak with their relatives. Detainees were also visited by the Azerbaijani 
National Preventive Group’s doctor and were provided medical examina-
tions at their request. Consequently, Azerbaijan is of the view that Armenia 
has not demonstrated an imminent risk of irreparable prejudice to the rights 
of detainees presently in custody.

78. Azerbaijan further points out that it does not condone statements 
or actions that promote hatred or incite violence targeting Armenians as 
a national or ethnic group. It claims that Armenia misinterprets the state-
ments made by the President and senior government officials of Azerbai-
jan, which were directed against enemy forces in the context of an armed 
conflict, and not against Armenians as an ethnic group. Moreover, when 
certain statements were thought to have been directed against the Armenian 
people, as opposed to the policies and practices of Armenia, Azerbaijani 
officials took “immediate and positive measures designed to” combat hate 
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speech. Azerbaijan further observes that it has taken concrete steps to 
address Armenia’s concerns by removing mannequins and helmets from 
the “Military Trophies Park” and that this removal of the only specific 
objects complained of by Armenia eliminates any urgency to act.  
 

79. Azerbaijan further claims to have acknowledged publicly “its inter-
national obligation to protect and uphold historical, cultural and reli-
gious heritage in the liberated territories”. It observes that the protection 
of historic and cultural monuments is also enshrined in Azerbaijan’s Con-
stitution and in its statutory law, which criminalizes the deliberate 
destruction or damaging of over 6,300 sites that are listed on its State 
Registry, which includes sites identified by Armenia. Azerbaijan adds that 
it has undertaken to “provide support for investigations of all credible 
allegations of vandalism, destruction, and unauthorized alteration of his-
torical and cultural monuments and cemeteries used by ethnic Armenian 
individuals”. It further notes that it is already working to restore sites on 
its National Registry damaged during the conflict. Azerbaijan argues that 
Armenia does not identify with any specificity any sites that it asserts to 
be in imminent danger of destruction unless the Court issues provisional 
measures. According to Azerbaijan, instead of pointing to specific, ongo-
ing conduct that could demonstrate the risk of a real and imminent irrep-
arable prejudice as required, Armenia contents itself with alleging only 
past conduct, primarily during or in the aftermath of active hostilities. 
For example, it refers to allegations of conflict-related damage to the 
Gazanchi Church, damage to war memorials, a cross-stone and a monu-
ment in Shusha by Azerbaijani soldiers, and soldiers vandalizing the 
Yegish Arakel Temple. The Respondent further submits that Armenia’s 
requested provisional measure preventing or prohibiting “alterations” to 
cultural heritage is tantamount to a prohibition on Azerbaijan from pur-
suing reconstruction and restoration of such heritage in its own sovereign 
territory without consulting Armenia and that this request “assumes a 
right to ‘enjoy’ monuments reconstructed to its specification” which does 
not plausibly exist under CERD.  
 
 

* *

80. Having previously determined that some of the rights asserted by 
the Applicant are plausible and that there is a link between those rights 
and the provisional measures requested, the Court now considers whether 
irreparable prejudice could be caused to those rights and whether there is 
urgency, in the sense that there is a real and imminent risk that irrepara-
ble prejudice will be caused to those rights before the Court gives its final 
decision.
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81. The Court recalls that in past cases in which CERD was at issue, it 
stated that the rights stipulated in Article 5 (a), (b), (c), (d) and (e) are 
of such a nature that prejudice to them is capable of causing irreparable 
harm (see Application of the International Convention on the Elimination of 
All Forms of Racial Discrimination (Georgia v. Russian Federation), Pro‑
visional Measures, Order of 15 October 2008, I.C.J. Reports 2008, p. 396, 
para. 142; Application of the International Convention for the Suppression 
of the Financing of Terrorism and of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Ukraine v. Russian 
Federation), Provisional Measures, Order of 19 April 2017, I.C.J. Reports 
2017, p. 138, para. 96; Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Qatar v. United Arab 
Emirates), Provisional Measures, Order of 23 July 2018, I.C.J. Reports 
2018 (II), pp. 430-431, para. 67). The Court considers that this statement 
also holds true in respect of the right of persons not to be subject to racial 
hatred and discrimination that stems from Article 4 of CERD.  

82. As the Court has noted previously, individuals subject to inhuman 
and degrading treatment or torture could be exposed to a serious risk of 
irreparable prejudice (see Application of the International Convention on 
the Elimination of All Forms of Racial Discrimination (Georgia v. Russian 
Federation), Provisional Measures, Order of 15 October 2008, I.C.J. 
Reports 2008, p. 396, para. 142). The Court has also recognized that 
 psychological distress, like bodily harm, can lead to irreparable prejudice 
(see Application of the International Convention on the Elimination of All 
Forms of Racial Discrimination (Qatar v. United Arab Emirates), Provi‑
sional Measures, Order of 23 July 2018, I.C.J. Reports 2018 (II), p. 431, 
para. 69).

83. In the view of the Court, acts prohibited under Article 4 of 
CERD — such as propaganda promoting racial hatred and incitement to 
racial discrimination or to acts of violence against any group of persons 
based on their national or ethnic origin — can generate a pervasive 
racially charged environment within society. This holds particularly true 
when rhetoric espousing racial discrimination is employed by high- 
ranking officials of the State. Such a situation may have serious damaging 
effects on individuals belonging to the protected group. Such damaging 
effects may include, but are not limited to, the risk of bodily harm or 
psychological harm and distress.

84. The Court has also indicated previously that cultural heritage 
could be subject to a serious risk of irreparable prejudice when such heri-
tage “has been the scene of armed clashes between the Parties” and when 
“such clashes may reoccur” (see Request for Interpretation of the Judg‑
ment of 15 June 1962 in the Case concerning the Temple of Preah Vihear 
(Cambodia v. Thailand) (Cambodia v. Thailand), Provisional Measures, 
Order of 18 July 2011, I.C.J. Reports 2011 (II), p. 552, para. 61).

85. In the present proceedings, the information placed before the Court 
by the Parties includes the resolution of the Parliamentary Assembly of 
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the Council of Europe on Humanitarian Consequences of the Conflict 
between Armenia and Azerbaijan adopted on 27 September 2021. It 
observes that the Assembly indicates, inter alia, that

“[a]mong allegations made by both sides, backed up by reputable 
international NGOs and a wealth of information available from 
 different sources, there [is] worrying . . . evidence of . . . [a] substantial 
number of . . . allegations of [systematic] inhuman and degrading 
treatment and torture of Armenian prisoners of war by Azerbaija- 
nis”.  

The Court moreover observes that the Assembly “regrets that there 
remain statements at the highest level which continue to portray Arm-
enians in an intolerant fashion”.

86. The Court in addition notes that the Assembly

“condemns the damage deliberately caused [by Azerbaijan] to [Arm-
enian] cultural heritage during the 6-week war, and what appears to 
be the deliberate shelling of the Gazanchi Church/Holy Saviour, 
Ghazanchetsots Cathedral in Shusha/Shushi as well as the destruction 
or damage of other churches and cemeteries during and after the con-
flict; remains concerned, in the light of past destruction, about the 
future of the many Armenian churches, monasteries, including the 
monastery in Khutavank/Dadivank, cross-stones and other forms of 
cultural heritage which have returned under Azerbaijan control; [and] 
expresses concern about a developing narrative in Azerbaijan pro-
moting a ‘Caucasian Albanian’ heritage to replace what is seen as an 
‘Armenian’ cultural heritage” (resolution 2391 (2021), text adopted 
by the Assembly on 27 September 2021, 24th sitting).  
 
  

87. The Court also takes note of the joint statement issued by several 
United Nations human rights experts who, on 1 February 2021, addressed 
the situation of Armenians being held captive in Azerbaijan and expressed 
grave concern “at allegations that prisoners of war and other protected 
persons have been subjected to extrajudicial killing, enforced disappear-
ance, torture and other ill-treatment” (United Nations Office of the High 
Commissioner for Human Rights, “Nagorno-Karabakh: Captives Must 
Be Released — UN Experts” (1 February 2021)).  

88. In light of the considerations set out above, the Court concludes 
that the alleged disregard of the rights deemed plausible by the Court (see 
paragraphs 59 to 61 above) may entail irreparable prejudice to those 
rights and that there is urgency, in the sense that there is a real and immi-
nent risk that such prejudice will be caused before the Court makes a final 
decision in the case.
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V. Conclusion and Measures to Be Adopted

89. The Court concludes from all of the above considerations that the 
conditions required by its Statute for it to indicate provisional measures 
are met. It is therefore necessary, pending its final decision, for the Court 
to indicate certain measures in order to protect the rights claimed by 
Armenia, as identified above (see paragraphs 59 to 61).  

90. The Court recalls that it has the power, under its Statute, when a 
request for provisional measures has been made, to indicate measures 
that are, in whole or in part, other than those requested. Article 75, para-
graph 2, of the Rules of Court specifically refers to this power of the 
Court. The Court has already exercised this power on several occasions in 
the past (see, for example, Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (The Gambia v. Myanmar), 
Provisional Measures, Order of 23 January 2020, I.C.J. Reports 2020, 
p. 28, para. 77).

91. In the present case, having considered the terms of the provisional 
measures requested by Armenia and the circumstances of the case, the 
Court finds that the measures to be indicated need not be identical to 
those requested.

92. The Court considers that, with regard to the situation described 
above, pending the final decision in the case, Azerbaijan must, in accor-
dance with its obligations under CERD, protect from violence and bodily 
harm all persons captured in relation to the 2020 Conflict who remain in 
detention, and ensure their security and equality before the law; take all 
necessary measures to prevent the incitement and promotion of racial 
hatred and discrimination, including by its officials and public institu-
tions, targeted at persons of Armenian national or ethnic origin; and take 
all necessary measures to prevent and punish acts of vandalism and des-
ecration affecting Armenian cultural heritage, including but not limited to 
churches and other places of worship, monuments, landmarks, cemeteries 
and artefacts. 

93. The Court takes full cognizance of the representation made by the 
Agent of Azerbaijan during the oral proceedings regarding certain exhib-
its in the “Military Trophies Park”, namely that mannequins depicting 
Armenian soldiers and displays of helmets allegedly worn by Armenian 
soldiers during the 2020 Conflict have been permanently removed from 
the park and will not be shown in the future (see paragraphs 25 and 65 
above). In this regard, the Agent of Azerbaijan also referred to two letters 
of 6 and 13 October 2021, whereby the Director of the “Military Trophies 
Park” indicated that “all mannequins displayed at the Military Trophies 
Park . . . were removed on October 1, 2021” and that, “on October 08, 
2021 all helmets were removed from the Military Trophies Park”. The 
Director of the “Military Trophies Park” further indicated that “[t]he 
mannequins and helmets will not be displayed at the Military Trophy 
Park or the Memorial Complex/Museum in the future”.

7 Ord_1230.indb   657 Ord_1230.indb   65 25/11/22   12:1825/11/22   12:18

HP EXHIBIT 354

3394



392application of the cerd (order 7 XII 21) 

35

94. The Court recalls that Armenia has requested it to indicate mea-
sures aimed at ensuring the non-aggravation of the dispute with Azerbai-
jan. When it is indicating provisional measures for the purpose of 
preserving specific rights, the Court may also indicate provisional mea-
sures with a view to preventing the aggravation or extension of a dispute 
whenever it considers that the circumstances so require (see, for example, 
Application of the International Convention on the Elimination of All Forms 
of Racial Discrimination (Qatar v. United Arab Emirates), Provisional 
Measures, Order of 23 July 2018, I.C.J. Reports 2018 (II), pp. 432-433, 
para. 76). In the present case, having considered all the circumstances, in 
addition to the specific measures it has decided to order, the Court deems 
it necessary to indicate an additional measure directed to both Parties and 
aimed at ensuring the non-aggravation of their dispute.  

95. The Court further recalls that Armenia requested it to indicate pro-
visional measures directing Azerbaijan “to prevent the destruction and 
ensure the preservation of evidence related to allegations of acts within 
the scope of CERD” and to provide regular reports on the implementa-
tion of provisional measures. The Court, however, considers that, in the 
particular circumstances of the case, these measures are not warranted.  

* * *

96. The Court reaffirms that its “orders on provisional measures under 
Article 41 [of the Statute] have binding effect” (LaGrand (Germany v. 
United States of America), Judgment, I.C.J. Reports 2001, p. 506, 
para. 109) and thus create international legal obligations for any party to 
whom the provisional measures are addressed.

* * *

97. The Court further reaffirms that the decision given in the present 
proceedings in no way prejudges the question of the jurisdiction of the 
Court to deal with the merits of the case or any questions relating to the 
admissibility of the Application or to the merits themselves. It leaves 
unaffected the right of the Governments of Armenia and Azerbaijan to 
submit arguments in respect of those questions.

* * *

98. For these reasons,

The Court,
Indicates the following provisional measures:
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(1) The Republic of Azerbaijan shall, in accordance with its obligations 
under the International Convention on the Elimination of All Forms of 
Racial Discrimination,

(a) By fourteen votes to one,
Protect from violence and bodily harm all persons captured in relation 

to the 2020 Conflict who remain in detention, and ensure their security 
and equality before the law;

in favour: President Donoghue; Vice‑President Gevorgian; Judges Tomka, 
Abraham, Bennouna, Xue, Sebutinde, Bhandari, Robinson, Salam, Iwas-
awa, Nolte; Judges ad hoc Keith, Daudet;

against: Judge Yusuf;

(b) Unanimously,

Take all necessary measures to prevent the incitement and promotion 
of racial hatred and discrimination, including by its officials and public 
institutions, targeted at persons of Armenian national or ethnic origin;  

(c) By thirteen votes to two,
Take all necessary measures to prevent and punish acts of vandalism 

and desecration affecting Armenian cultural heritage, including but not 
limited to churches and other places of worship, monuments, landmarks, 
cemeteries and artefacts;

in favour: President Donoghue; Vice‑President Gevorgian; Judges Tomka, 
Abraham, Bennouna, Xue, Sebutinde, Bhandari, Robinson, Salam, Iwas-
awa, Nolte; Judge ad hoc Daudet;

against: Judge Yusuf; Judge ad hoc Keith;

(2) Unanimously,
Both Parties shall refrain from any action which might aggravate or 

extend the dispute before the Court or make it more difficult to resolve.  

Done in French and in English, the French text being authoritative, at 
the Peace Palace, The Hague, this seventh day of December, two thou-
sand and twenty-one, in three copies, one of which will be placed in the 
archives of the Court and the others transmitted to the Government of 
the Republic of Armenia and the Government of the Republic of Azer-
baijan, respectively.

 (Signed) Joan E. Donoghue,
 President.

 (Signed) Philippe Gautier,
 Registrar.
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Judge Yusuf appends a dissenting opinion to the Order of the Court; 
Judge Iwasawa appends a declaration to the Order of the Court; 
Judge ad hoc Keith appends a declaration to the Order of the Court.

 (Initialled) J.E.D.
 (Initialled) Ph.G.
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