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INTERNATIONAL COURT OF TUSTICE

YEAR 2002

14 February 2002

CASE CONCERNING THE ARREST WARRANT
OF 11 APRIL 2000

(DEMOCRATIC REPUBLIC OF THE CONGO v. BELGIUM)

Facts of the case — Issue by a Belgian investigating magistrate of “an inter-
national arrest warrant in absentia” against the incumbent Minister for Foreign

Affairs of the Congo, alleging grave breaches of the Geneva Conventions of

1949 and of the Additional Protocols thereto and crimes against humanity
International circulation of arrest warrant through Interpol — Person con-
cerned subsequently ceasing to hold office as Ministe- for Foreign Affairs.

* *

First objection of Belgium — Jurisdiction of the Court — Statute of the
Court, Article 36, paragraph 2 — Existence of a “legal dispute” between the
Parties at the time of filing of the Application instituting proceedings — Events
subsequent to the filing of the Application do not deprive the Court of jurisdic-
tion.

Second objection of Belgium — Mootness — Fact that the person concerned
had eeased to hold office as Minister for Foreign Affcirs does not put an end to
the dispute between the Parties and does not deprive the Application of its
object.

Third objection of Belgium — Admissibility — Facts underlying the Applica-
tion instituting proceedings not changed in a way that transformed the dispute
originally brought before the Court into another whic is different in character.

Fourth objection of Belgium — Admissibility — Ccngo not acting in the con-
text of protection of one of its nationals — Inapplicability of rules relating to
exhaustion of local remedies.

Subsidiary argument of Belgium — Non ultra peti-a rule — Claim in Appli-
cation instituting proceedings that Belgium's cluim to exereise a universal juris-
diction in issuing the arrest warrant is contrary to irternational law — Clain
not made in final submissions of the Congo — Court unable to rule on that ques-
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ARREST WARRANT (JUDGMEN) 4

tion in the operative part of its Judgment but not prevented from dealing with
certain aspects of the question in the reasoning of its Judgment.

* *

Immunity from criminal jurisdiction in other States and also inviolability of
an incumbent Minister for Foreign Affairs — Vienna Convention on Diplomatic
Relations of 18 April 1961, preamble, Article 32 — Vienna Convention on Con-
sular Relations of 24 April 1963 — New York Convention on Special Missions
of 8 December 1969, Article 21, paragraph 2 — Customary international law
rules — Nature of the functions exercised by a Minister for Foreign Affairs —
Functions such that, throughout the duration of his or her office, a Minister for
Foreign Affairs when abroad enjoys full immunity from criminal jurisdiction and

inviolability — No distinction in this context between acts performed in an
“official” capacity and those claimed to have been performed in a “private
capacity”.

No exception to immunity from criminal jurisdiction and inviolability where
an incumbent Minister for Foreign Affairs suspected of having committed war
crimes or crimes against humanity — Distinction between jurisdiction of national
cowrts and jurisdictional immunities — Distinction between immunity from
Jurisdiction and impunity.

Issuing of arrest warrant intended to enable the arrest on Belgian territory of
an incumbent Minister for Foreign Affairs — Mere is:uing of warrant a failure
to respect the immunity and inviolability of Minister for Foreign Affairs — Pur-
pose of the international circulation of the arrest warrant to establish a legal
basis for the arrest of Minister for Foreign Affairs abroad and his subsequent
extradition to Belgium — International circulation o} the warrant a failure to
respect the immunity and inviolability of Minister for Foreign Affairs.

* *

Remedies sought by the Congo -—— Finding by the Court of international
responsibility of Belgium making good the moral injury complained of by the
Congo — Belgium required by means of its own choosing to cancel the warrant
in question and so inform the authorities to whom it was circulated.

JUDGMENT

Present: President GUILLAUME; Vice-President SH1. Judges ODA, RANJEvVA,
HERrRczEGH, FLEISCHHAUER, KOROMA, VERESHCHETIN, HIGGINS, PARRA-
ARANGUREN, Kooumans, REzZEk, AL-KHASAWNEH, BUERGENTHAL;
Judges ad hoc Bura-Bura, VAN DEN WYNGAERT; Registrar COUVREUR.

In the case concerning the arrest warrant of 11 April 2000,
between

the Democratic Republic of the Congo,
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represented by

H.E. Mr. Jacques Masangu-a-Mwanza, Ambassador Extraordinary and
Plenipotentiary of the Democratic Republic of the Congo to the Kingdom
of the Netherlands,

as Agent;

H.E. Mr. Ngele Masudi, Minister of Justice and Keeper of the Seals,

Maitre Kosisaka Kombe, Legal Adviser to the Presidency of the Republic,

Mr. Frangois Rigaux, Professor Emeritus at the Catholic University of Lou-
vain,

Ms Monique Chemillier-Gendreau, Professor at the University of Paris VII
(Denis Diderot),

Mr. Pierre d’Argent, Chargé de cours, Catholic University of Louvain,

Mr. Moka N'Golo, Batonnier,

Mr. Djeina Wembou, Professor at the University of Abidjan,

as Counsel and Advocates;
Mr. Mazyambo Makengo, Legal Adviser to the Ministry of Justice,
as Counsellor,

and

the Kingdom of Belgium,
represented by

Mr. Jan Devadder, Director-General, Legal Matters, Ministry of Foreign
Affairs,

as Agent;

Mr. Eric David, Professor of Public International Law, Université libre de
Bruxelles,

Mr. Daniel Bethlehem, Barrister, Bar of England and Wales, Fellow of Clare
Hall and Deputy Director of the Lauterpacht Research Centre for Inter-
national Law, University of Cambridge,

as Counsel and Advocates;

H.E. Baron Olivier Gillés de Pélichy, Permanent Representative of the King-
dom of Belgium to the Organization for the Prohibition of Chemical
Weapons, responsible for relations with the International Court of Justice,

Mr. Claude Debrulle, Director-General, Criminal Legislation and Human
Rights, Ministry of Justice,

Mr. Pierre Morlet, Advocate-General, Brussels Cour d’Appel,

Mr. Wouter Detavernier, Deputy Counsellor, Directorate-General Legal
Matters, Ministry of Foreign Affairs,

Mr. Rodney Neufeld, Research Associate, Lauterpacht Research Centre for
International Law, University of Cambridge,

Mr. Tom Vanderhaeghe, Assistant at the Universi ¢ libre de Bruxelles,

THE COURT,
composed as above,
after deliberation,

delivers the following Judgment :
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1. On 17 October 2000 the Democratic Republic of the Congo (hereinafter
referred to as “the Congo”) filed in the Registry of the Court an Application
instituting proceedings against the Kingdom of Belgium (hereinafter referred to
as “Belgium”™) in respect of a dispute concerning an “international arrest war-
rant issued on 11 April 2000 by a Belgian investigating judge . . . against the
Minister for Foreign Affairs in office of the Democratic Republic of the Congo,
Mr. Abdulaye Yerodia Ndombasi”.

In that Application the Congo contended that Belgium had violated the
“principle that a State may not exercise its authority on the territory of another
State”, the “principle of sovereign equality among all Members of the United
Nations, as laid down in Article 2, paragraph 1, of the Charter of the United
Nations”, as well as “the diplomatic immunity of the Minister for Foreign
Affairs of a sovereign State, as recognized by the jurisprudence of the Court
and following from Article 41, paragraph 2, of the Vienna Convention of
18 April 1961 on Diplomatic Relations”.

In order to found the Court’s jurisdiction the Congo invoked in the afore-
mentioned Application the fact that “Belgium ha[d] accepted the jurisdiction of
the Court and, in so far as may be required, the [aforementioned] Application
signifie[d] acceptance of that jurisdiction by the Democratic Republic of the
Congo™.

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was
forthwith communicated to the Government of Belgium by the Registrar; and,
in accordance with paragraph 3 of that Article, all States entitled to appear
before the Court were notified of the Application.

3. Since the Court included upon the Bench no judge of the nationality of
either of the Parties, each Party proceeded to exercise the right conferred by
Article 31, paragraph 3, of the Statute to choose a judge ad hoc to sit in the
case; the Congo chose Mr. Sayeman Bula-Bula, and Belgium Ms Chris-
tine Van den Wyngaert.

4. On 17 October 2000, the day on which the Application was filed, the
Government of the Congo also filed in the Registry of the Court a request for
the indication of a provisional measure based on Aiticle 41 of the Statute of
the Court. At the hearings on that request, Belgium, for its part, asked that the
case be removed from the List.

By Order of 8 December 2000 the Court, on the on¢ hand, rejected Belgium’s
request that the case be removed from the List and, cn the other, held that the
circumstances, as they then presented themselves to tke Court, were not such as
to require the exercise of its power under Article 41 of the Statute to indicate
provisional measures. In the same Order, the Cour: also held that “it [was]
desirable that the issues before the Court should be d:termined as soon as pos-
sible” and that “it [was] therefore appropriate to ensure that a decision on the
Congo’s Application be reached with all expedition™

5. By Order of 13 December 2000, the President of the Court, taking
account of the agreement of the Parties as expressed at a meeting held with
their Agents on 8 December 2000, fixed time-limits for the filing of a Memorial
by the Congo and of a Counter-Memorial by Belgiu n, addressing both issues
of jurisdiction and admissibility and the merits. By Orders of 14 March 2001
and 12 April 2001, these time-limits, taking account of the reasons given by the
Congo and the agreement of the Parties, were successively extended. The
Memorial of the Congo was filed on 16 May 2001 within the time-limit thus
finally prescribed.

6. By Order of 27 June 2001, the Court, on the onz hand, rejected a request
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by Belgium for authorization, in derogation from thes previous Orders of the
President of the Court, to submit preliminary objections involving suspension
of the proceedings on the merits and, on the other, extended the time-limit pre-
scribed in the Order of 12 April 2001 for the filing by Belgium of a Counter-
Memorial addressing both questions of jurisdiction and admissibility and the
merits. The Counter-Memorial of Belgium was filed on 28 September 2001
within the time-limit thus extended.

7. Pursuant to Article 53, paragraph 2, of the Rules, the Court, after ascer-
taining the views of the Parties, decided that copies of the pleadings and docu-
ments annexed would be made available to the public at the opening of the oral
proceedings.

8. Public hearings were held from 15 to 19 October 2001, at which the Court
heard the oral arguments and replies of

For the Congo: H.E. Mr. Jacques Masangu-a-Mwanza,
H.E. Mr. Ngele Masudi,
Maitre Kosisaka Kombe,
Mr. Frangois Rigaux,
Ms Monique Chemillier-Gendreau,
Mr. Pierre d’Argent.

For Belgium: Mr. Jan Devadder,
Mr. Daniel Bethlehem,
Mr. Eric David.

9. At the hearings, Members of the Court put cuestions to Belgium, to
which replies were given orally or in writing, in accordance with Article 61,
paragraph 4, of the Rules of Court. The Congo provided its written comments
on the reply that was given in writing to one of these questions, pursuant to
Article 72 of the Rules of Court.

*

10. In its Application, the Congo formulated the decision requested in the
following terms:

“The Court is requested to declare that the Kingdom of Belgium shall
annul the international arrest warrant issued on 11 April 2000 by a Belgian
investigating judge, Mr. Vandermeersch, of the Brussels Tribunal de
premiére instance against the Minister for Foreign Affairs in office of the
Democratic Republic of the Congo, Mr. Abdu aye Yerodia Ndombasi,
seeking his provisional detention pending a request for extradition to Bel-
gium for alleged crimes constituting ‘serious viblations of international
humanitarian law’, that warrant having been circalated by the judge to all
States, including the Democratic Republic of the Congo, which received it
on 12 July 2000.”

11. In the course of the written proceedings, the fo lowing submissions were
presented by the Parties:
On behalf of the Government of the Congo,
in the Memorial:

“In light of the facts and arguments set out above, the Government of
the Democratic Republic of the Congo requests the Court to adjudge and
declare that:



ARREST WARRANT (JUDGMEN™) 8

1. by issuing and internationally circulating the srrest warrant of 11 April
2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium committed a
violation in regard to the DRC of the rule of customary international
law concerning the absolute inviolability and immunity from criminal
process of incumbent foreign ministers;

2. a formal finding by the Court of the unlawfilness of that act consti-
tutes an appropriate form of satisfaction, providing reparation for the
consequent moral injury to the DRC;

3. the violation of international law underlying the issue and international
circulation of the arrest warrant of 11 April 2000 precludes any State,
including Belgium, from executing it;

4. Belgium shall be required to recall and cancel the arrest warrant of
11 April 2000 and to inform the foreign auth rities to whom the war-
rant was circulated that, following the Court’s Judgment, Belgium
renounces its request for their co-operation i1 executing the unlawful
warrant.”

On behalf of the Government of Belgium,
in the Counter-Memorial:

“For the reasons stated in Part II of this Counter-Memorial, Belgium
requests the Court, as a preliminary matter, to adjudge and declare that
the Court lacks jurisdiction in this case and/or that the application by the
Democratic Republic of the Congo against Belgium is inadmissible.

If, contrary to the preceding submission, the Court concludes that it
does have jurisdiction in this case and that the application by the Demo-
cratic Republic of the Congo is admissible, Belginm requests the Court to
reject the submissions of the Democratic Reputlic of the Congo on the
merits of the case and to dismiss the application.”

12. At the oral proceedings, the following submissicns were presented by the
Parties:

On behalf of the Government of the Congo,

“In light of the facts and arguments set out during the written and oral
proceedings, the Government of the Democratic Republic of the Congo
requests the Court to adjudge and declare that:

1. by issuing and internationally circulating the arrest warrant of
11 April 2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium com-
mitted a violation in regard to the Democrati: Republic of the Congo
of the rule of customary international law concerning the absolute
inviolability and immunity from criminal process of incumbent foreign
ministers; in so doing, it violated the principle of sovereign equality
among States;

2. a formal finding by the Court of the unlawfulness of that act consti-
tutes an appropriate form of satisfaction, providing reparation for the
consequent moral injury to the Democratic Republic of the Congo;

3. the violations of international law underlying the issue and interna-
tional circulation of the arrest warrant of 11 April 2000 preclude any
State, including Belgium, from executing it;

4. Belgium shall be required to recall and cancel the arrest warrant of
11 April 2000 and to inform the foreign authorities to whom the war-
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rant was circulated that Belgium renounces its request for their co-
operation in executing the unlawful warrant.”

On behalf of the Government of Belgium,

“For the reasons stated in the Counter-Memorial of Belgium and in its
oral submissions, Belgium requests the Court, as a preliminary matter, to
adjudge and declare that the Court lacks jurisdiztion in this case and/or
that the Application by the Democratic Republic of the Congo against
Belgium is inadmissible.

If, contrary to the submissions of Belgium with regard to the Court’s
jurisdiction and the admissibility of the Applicat on, the Court concludes
that it does have jurisdiction in this case and that the Application by the
Democratic Republic of the Congo is admissibe, Belgium requests the
Court to reject the submissions of the Democratiz Republic of the Congo
on the merits of the case and to dismiss the Appiication.”

* ¥ ok

13. On 11 April 2000 an investigating judge of the Brussels Tribunal
de premiére instance issued “an international arrest warrant in absentia”
against Mr. Abdulaye Yerodia Ndombasi, charging him, as perpetrator
or co-perpetrator, with offences constituting grave breaches of the Geneva
Conventions of 1949 and of the Additional Protocols thereto, and with
crimes against humanity.

At the time when the arrest warrant was issued Mr. Yerodia was the
Minister for Foreign Aftairs of the Congo.

14. The arrest warrant was transmitted to the (Congo on 7 June 2000,
being received by the Congolese authorities on 122 July 2000. According
to Belgium, the warrant was at the same time transmitted to the Inter-
national Criminal Police Organization (Interpol), an organization
whose function is to enhance and facilitate cross-border criminal police
co-operation worldwide; through the latter, it was circulated interna-
tionally.

15. In the arrest warrant, Mr. Yerodia is accused of having made vari-
ous speeches inciting racial hatred during the month of August 1998. The
crimes with which Mr. Yerodia was charged were punishable in Belgium
under the Law of 16 June 1993 “concerning the Punishment of Grave
Breaches of the International Geneva Conventions of 12 August 1949
and of Protocols I and II of 8 June 1977 Additional Thereto”, as
amended by the Law of 10 February 1999 “concerning the Punishment of
Serious Violations of International Humanitarian Law” (hereinafter
referred to as the “Belgian Law”).

Article 7 of the Belgian Law provides that “The Belgian courts shall
have jurisdiction in respect of the offences provided for in the present
Law, wheresoever they may have been committed”. In the present case,
according to Belgium, the complaints that initiated the proceedings as a
result of which the arrest warrant was issued emanated from 12 indivi-
duals all resident in Belgium, five of whom were of Belgian nationality.
It is not contested by Belgium, however, that th: alleged acts to which

10
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the arrest warrant relates were committed outside Belgian territory, that
Mr. Yerodia was not a Belgian national at the time of those acts, and
that Mr. Yerodia was not in Belgian territory at the time that the arrest
warrant was issued and circulated. That no Belgian nationals were vic-
tims of the violence that was said to have resulted from Mr. Yerodia’s
alleged offences was also uncontested.

Article 5, paragraph 3, of the Belgian Law further provides that
“[Ilmmunity attaching to the official capacity of a person shall not pre-
vent the application of the present Law”.

16. At the hearings, Belgium further claimed that it offered “to entrust
the case to the competent authorities [of the Cong)] for enquiry and pos-
sible prosecution”, and referred to a certain nuinber of steps which it
claimed to have taken in this regard from September 2000, that is, before
the filing of the Application instituting proceedings. The Congo for its
part stated the following: “We have scant information concerning the
form [of these Belgian proposals].” It added tha: “these proposals . . .
appear to have been made very belatedly, namely after an arrest warrant
against Mr. Yerodia had been issued”.

17. On 17 October 2000, the Congo filed in the Registry an Applica-
tion instituting the present proceedings (see paragraph 1 above), in which
the Court was requested “to declare that the Kingdom of Belgium shall
annul the international arrest warrant issued on 11 April 2000”. The
Congo relied in its Application on two separate legal grounds. First, it
claimed that “[tlhe universal jurisdiction that the 3elgian State attributes
to itself under Article 7 of the Law in question” constituted a

“[v]iolation of the principle that a State may not exercise its author-
ity on the territory of another State and of the principle of sovereign
equality among all Members of the United Nations, as laid down in
Article 2, paragraph 1, of the Charter of the United Nations”.

Secondly, it claimed that “[tlhe non-recognition, on the basis of
Article 5. . . of the Belgian Law, of the immunity of a Minister for For-
eign Affairs in office” constituted a “[v]iolation of the diplomatic immu-
nity of the Minister for Foreign Affairs of a sovereign State, as recog-
nized by the jurisprudence of the Court and following from Article 41,
paragraph 2, of the Vienna Convention of 18 Agril 1961 on Diplomatic
Relations”.

18. On the same day that it filed its Application instituting proceed-
ings, the Congo submitted a request to the Court for the indication of a
provisional measure under Article 41 of the Statute of the Court. During
the hearings devoted to consideration of that request, the Court was
informed that in November 2000 a ministerial reshuffie had taken place
in the Congo, following which Mr. Yerodia had :eased to hold office as
Minister for Foreign Affairs and had been entrusted with the portfolio of
Minister of Education. Belgium accordingly claimed that the Congo’s
Application had become moot and asked the Court, as has already been

11
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recalled, to remove the case from the List. By Order of 8 December 2000,
the Court rejected both Belgium’s submissions to that effect and also the
Congo’s request for the indication of provisional measures (see para-
graph 4 above).

19. From mid-April 2001, with the formation of a new Government in
the Congo, Mr. Yerodia ceased to hold the post >f Minister of Educa-
tion. He no longer holds any ministerial office today.

20. On 12 September 2001, the Belgian Nationial Central Bureau of
Interpol requested the Interpol General Secretariat to issue a Red Notice
in respect of Mr. Yerodia. Such notices concern individuals whose arrest
is requested with a view to extradition. On 19 October 2001, at the public
sittings held to hear the oral arguments of the Partizs in the case, Belgium
informed the Court that Interpol had responded on 27 September 2001
with a request for additional information, and that no Red Notice had
yet been circulated.

21. Although the Application of the Congo originally advanced two
separate legal grounds (see paragraph 17 above), the submissions of the
Congo in its Memorial and the final submissions which it presented at the
end of the oral proceedings refer only to a violation “in regard to the . . .
Congo of the rule of customary international law concerning the absolute
inviolability and immunity from criminal process of incumbent foreign
ministers” (see paragraphs 11 and 12 above).

*
* *

22. In their written pleadings, and in oral argument, the Parties
addressed issues of jurisdiction and admissibility as well as the merits (see
paragraphs 5 and 6 above). In this connection, Belgium raised certain
objections which the Court will begin by addressing.

* *

23. The first objection presented by Belgium reids as follows:

“That, in the light of the fact that Mr. Yerodia Ndombeasi is no
longer either Minister for Foreign Affairs of the [Congo] or a min-
ister occupying any other position in the . . . Government [of the
Congo], there is no longer a ‘legal dispute’ between the Parties
within the meaning of this term in the Optionil Clause Declarations
of the Parties and that the Court accordingly lacks jurisdiction in
this case.”

24. Belgium does not deny that such a legal dispute existed between
the Parties at the time when the Congo filed its Application instituting
proceedings, and that the Court was properly seised by that Application.
However, it contends that the question is not whether a legal dispute

12
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existed at that time, but whether a legal dispute exists at the present time.
Belgium refers in this respect inter alia to the Norihern Cameroons case,
in which the Court found that it “may pronounce judgment only in con-
nection with concrete cases where there exists at the time of the adjudica-
tion an actual controversy involving a conflict of legal interests between
the parties” (1. C.J. Reports 1963, pp. 33-34), as well as to the Nuclear
Tests cases ( Australia v. France)( New Zealand v. France ), in which the
Court stated the following: “The Court, as a court of law, is called upon
to resolve existing disputes between States . . . The dispute brought
before it must therefore continue to exist at the time when the Court
makes its decision” (I.C.J. Reports 1974, pp. 270-271, para. 55; p. 476,
para. 58). Belgium argues that the position of Mr. Yerodia as Minister
for Foreign Affairs was central to the Congo’s Application instituting
proceedings, and emphasizes that there has now bezn a change of circum-
stances at the very heart of the case, in view of the fact that Mr. Yerodia
was relieved of his position as Minister for Foreign Affairs in Novem-
ber 2000 and that, since 15 April 2001, he has occupied no position in the
Government of the Congo (see paragraphs 18 and 19 above). According
to Belgium, while there may still be a difference cf opinion between the
Parties on the scope and content of internatioral law governing the
immunities of a Minister for Foreign Affairs, thai difference of opinion
has now become a matter of abstract, rather than of practical, concern.
The result, in Belgium’s view, is that the case has become an attempt by
the Congo to “[seek] an advisory opinion from the Court”, and no longer
a “concrete case” involving an “actual controversy” between the Parties,
and that the Court accordingly lacks jurisdiction in the case.

25. The Congo rejects this objection of Belgium It contends that there
is indeed a legal dispute between the Parties, in that the Congo claims
that the arrest warrant was issued in violation of the immunity of its
Minister for Foreign Affairs, that that warrant vzas unlawful ab initio,
and that this legal defect persists despite the subsequent changes in the
position occupied by the individual concerned, while Belgium maintains
that the issue and circulation of the arrest warrant were not contrary to
international law. The Congo adds that the termination of Mr. Yerodia’s
official duties in no way operated to efface the wrongful act and the
injury that flowed from it, for which the Congo cotinues to seck redress.

*

26. The Court recalls that, according to its settled jurisprudence, its
jurisdiction must be determined at the time that the act instituting pro-
ceedings was filed. Thus, if the Court has jurisdiction on the date the case
is referred to it, it continues to do so regardless of subsequent events.
Such events might lead to a finding that an application has subsequently

13
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become moot and to a decision not to proceed to judgment on the merits,
but they cannot deprive the Court of jurisdiction (see Nottebohm,
Preliminary Objection, Judgment, 1.C.J. Reports 953, p. 122; Right of
Passage over Indian Territory, Preliminary Objections, Judgment, 1.C.J.
Reports 1957, p. 142; Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aerial Incident at Lockerbie
( Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Judgment, I1.C.J. Reports 1998, pp. 23-24, para. 38; and Questions of
Interpretation and Application of the 1971 Montreal Convention arising
from the Aerial Incident at Lockerbie ( Libyan Arab Jamahiviya v. United
States of America), Preliminary Objections, Judzment, 1.C.J. Reports
1998, p. 129, para. 37).
27. Article 36, paragraph 2, of the Statute of the Court provides:

“The States parties to the present Statute may at any time declare
that they recognize as compulsory ipso fucto and without special
agreement, in relation to any other State accepting the same obliga-
tion, the jurisdiction of the Court in all legal disputes concerning:

(a) the interpretation of a treaty;

(b) any question of international law;

(¢) the existence of any fact which, if established, would constitute
a breach of an international obligation;

(d) the nature or extent of the reparation to be made for the breach
of an international obligation.”

On 17 October 2000, the date that the Congo’s Application instituting
these proceedings was filed, each of the Parties was bound by a declara-
tion of acceptance of compulsory jurisdiction, filed in accordance with
the above provision: Belgium by a declaration of 17 June 1958 and the
Congo by a declaration of 8 February 1989. Those declarations con-
tained no reservation applicable to the present case.

Moreover, it is not contested by the Parties that at the material time
there was a legal dispute between them concerning the international law-
fulness of the arrest warrant of 11 April 2000 and 1he consequences to be
drawn if the warrant was unlawful. Such a dispute was clearly a legal dis-
pute within the meaning of the Court’s jurisprudence, namely “a dis-
agreement on a point of law or fact, a conflict of legal views or of interests
between two persons” in which “the claim of cne party is positively
opposed by the other” (Questions of Interpretation and Application of the
1971 Montreal Convention arising from the Aeriar Incident at Lockerbie
{ Libyan Arab Jamahiriya v. United Kingdom), Preliminary Objections,
Judgment, 1.C.J. Reports 1998, p. 17, para. 22; and Questions of Inter-
pretation and Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United
States of America), Preliminary Objections, Judgment, I.C.J. Reports
1998, pp. 122-123, para. 21).

28. The Court accordingly concludes that at the time that it was seised

14
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of the case it had jurisdiction to deal with it, and that it still has such
jurisdiction. Belgium’s first objection must therefore be rejected.

* *

29. The second objection presented by Belgium is the following:

“That in the light of the fact that Mr. Yerodia Ndombasi is no
longer either Minister for Foreign Affairs of the [Congo] or a min-
ister occupying any other position in the . . Government [of the
Congo], the case is now without object and the Court should accord-
ingly decline to proceed to judgment on the merits of the case.”

30. Belgium also relies in support of this objection on the Northern
Cameroons case, in which the Court considered that it would not be a
proper discharge of its duties to proceed further in a case in which any
judgment that the Court might pronounce would be “without object”
(I.C.J. Reports 1963, p. 38), and on the Nuclear Tests cases, in which the
Court saw “no reason to allow the continuance of proceedings which it
knows are bound to be fruitless” (1. C.J. Reports 1974, p. 271, para. 58;
p- 477, para. 61). Belgium maintains that the declarations requested by
the Congo in its first and second submissions would clearly fall within the
principles enunciated by the Court in those cases, since a judgment of the
Court on the merits in this case could only be directed towards the clari-
fication of the law in this area for the future, or be designed to reinforce
the position of one or other Party. It relies in support of this argument on
the fact that the Congo does not allege any material injury and is not
seeking compensatory damages. It adds that the issue and transmission
of the arrest warrant were not predicated on the ministerial status of the
person concerned, that he is no longer a minister, and that the case is
accordingly now devoid of object.

31. The Congo contests this argument of Belgium, and emphasizes
that the aim of the Congo — to have the disputed arrest warrant
annulled and to obtain redress for the moral injury suffered — remains
unachieved at the point in time when the Court is called upon to decide
the dispute. According to the Congo, in order for the case to have
become devoid of object during the proceedings, the cause of the viola-
tion of the right would have had to disappear, a1d the redress sought
would have to have been obtained.

*

32. The Court has already affirmed on a number of occasions that events
occurring subsequent to the filing of an application riay render the applica-
tion without object such that the Court is not called 1pon to give a decision
thereon (see Questions of Interpretation and Application of the 1971 Mont-
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real Convention arising from the Aerial Incident at Lockerbie ( Libyan Arab
Juamahiriya v. United Kingdom), Preliminary Objections, Judgment, I.C.J.
Reports 1998, p. 26, para. 46; and Questions of Inte-pretation and Applica-
tion of the 1971 Montreal Convention arising from the Aerial Incident at
Lockerbie ( Libyan Arab Jamahiriya v. United States of America), Prelimi-
nary Objections, Judgment, 1.C.J. Reports 1998, p. 131, para. 45).

However, it considers that this is not such a case. The change which
has occurred in the situation of Mr. Yerodia has not in fact put an end to
the dispute between the Parties and has not deprived the Application of
its object. The Congo argues that the arrest warrant issued by the Belgian
Jjudicial authorities against Mr. Yerodia was and remains unlawful, Tt
asks the Court to hold that the warrant is unlawful, thus providing
redress for the moral injury which the warrant allegedly caused to it. The
Congo also continues to seek the cancellation of’ the warrant. For its
part, Belgium contends that it did not act in violation of international
law and it disputes the Congo’s submissions. In the view of the Court, it
follows from the foregoing that the Application of the Congo is not now
without object and that accordingly the case is not moot. Belgium’s
second objection must accordingly be rejected.

* *

33. The third Belgian objection is put as follows:

“That the case as it now stands is materially different to that set
out in the [Congo]’s Application instituting proceedings and that the
Court accordingly lacks jurisdiction in the case and/or that the appli-
cation is inadmissible.”

34. According to Belgium, it would be contrarv to legal security and
the sound administration of justice for an applicant State to continiue
proceedings in circurnstances in which the factua! dimension on which
the Application was based has changed fundamentally, since the respond-
ent State would in those circumstances be uncertain, until the very last
moment, of the substance of the claims against it. Belgium argues that
the prejudice suffered by the respondent State in this situation is analo-
gous to the situation in which an applicant State formulates new claims
during the course of the proceedings. It refers to the jurisprudence of the
Court holding inadmissible new claims formulated during the course of
the proceedings which, had they been entertained, would have trans-
formed the subject of the dispute originally brought before it under the
terms of the Application (see Fisheries Jurisdiction ( Spain v. Canada),
Jurisdiction of the Court, Judgment, 1.C.J. Reports 1998, pp. 447-448,
para. 29). In the circumstances, Belgium contends that, if the Congo
wishes to maintain its claims, it should be required to initiate proceedings
afresh or, at the very least, apply to the Court for permission to amend its
initial Application.

16



ARREST WARRANT (JUDGMENT 16

35. In response, the Congo denies that there has been a substantial
amendment of the terms of its Application, and :nsists that it has pre-
sented no new claim, whether of substance or of form, that would have
transformed the subject-matter of the dispute. The Congo maintains that
it has done nothing through the various stages i1 the proceedings but
“condense and refine” its claims, as do most States that appear before the
Court, and that it is simply making use of the right of parties to amend
their submissions until the end of the oral proceecings.

*

36. The Court notes that, in accordance with settled jurisprudence, it
“cannot, in principle, allow a dispute brought befere it by application to
be transformed by amendments in the submissions into another dispute
which is different in character” (Société commerciale de Belgique, Judg-
ment, 1939, P.C.1.J., Series AIB, No. 78, p. 173; :f. Military and Para-
military Activities in and against Nicaragua ( Nicaragua v. United States
of America), Jurisdiction and Admissibility, Judiment, 1.C.J. Reports
1984, p. 427, para. 80; see also Certain Phosphate Lands in Nauru
(Nauru v. Australia), Preliminary Objections, Judgment, I.C.J. Reports
1992, pp. 264-267, in particular paras. 69 and 70. However, the Court
considers that in the present case the facts underlying the Application
have not changed in a way that produced such a transformation in the
dispute brought before it. The question submitted to the Court for deci-
sion remains whether the issue and circulation of the arrest warrant by
the Belgian judicial authorities against a person who was at that time the
Minister for Foreign Affairs of the Congo were coatrary to international
law. The Congo’s final submissions arise “directly out of the question
which is the subject-matter of that Application” (Fisheries Jurisdiction
( Federal Republic of Germany v. Iceland), Me-its, Judgment, 1.C.J.
Reports 1974, p. 203, para. 72; see also Temple of Preah Vihear, Merits,
Judgment, 1.C.J. Reports 1962, p. 36).

In these circumstances, the Court considers that Belgium cannot
validly maintain that the dispute brought before the Court was trans-
formed in a way that affected its ability to prepare its defence, or that
the requirements of the sound administration of justice were infringed.
Belgium’s third objection must accordingly be rejected.

*  x

37. The fourth Belgian objection reads as follows:

“That, in the light of the new circumstances concerning Mr. Yero-
dia Ndombasi, the case has assumed the character of an action of
diplomatic protection but one in which the individual being pro-

17



ARREST WARRANT (JUDGMENT) 17

tected has failed to exhaust local remedies, and that the Court
accordingly lacks jurisdiction in the case and/or that the application
is inadmissible.”

38. In this respect, Belgium accepts that, when the case was first insti-
tuted, the Congo had a direct legal interest in the matter, and was assert-
ing a claim in its own name in respect of the alleged violation by Belgium
of the immunity of the Congo’s Foreign Minister. lHowever, according to
Belgium, the case was radically transtormed after the Application was
filed, namely on 15 April 2001, when Mr. Yerodia ceased to be a member
of the Congolese Government. Belgium maintains that two of the requests
made of the Court in the Congo’s final submissions in practice now con-
cern the legal effect of an arrest warrant issued aga:nst a private citizen of
the Congo, and that these issues fall within the rea m of an action of dip-
lomatic protection. It adds that the individual concerned has not
exhausted all available remedies under Belgian law a necessary condition
betore the Congo can espouse the cause of one of its nationals in inter-
national proceedings.

39. The Congo, on the other hand, denies that this is an action for
diplomatic protection. It maintains that it is bringing these proceedings
in the name of the Congolese State, on account of the violation of the
immunity of its Minister for Foreign Affairs. The Congo further denies
the availability of remedies under Belgian law. It points out in this regard
that it is only when the Crown Prosecutor has become seised of the case
file and makes submissions to the Chambre du conseil that the accused
can defend himself before the Chambre and seek 10 have the charge dis-
missed.

*

40. The Court notes that the Congo has never sought to invoke before
it Mr. Yerodia’s personal rights. It considers that, despite the change in
professional situation of Mr. Yerodia, the character of the dispute sub-
mitted to the Court by means of the Application has not changed: the
dispute still concerns the lawfulness of the arr:st warrant issued on
11 April 2000 against a person who was at the time Minister for Foreign
Affairs of the Congo, and the question whether the rights of the Congo
have or have not been violated by that warrant. As the Congo is not act-
ing in the context of protection of one of its nationals, Belgium cannot
rely upon the rules relating to the exhaustion of local remedies.

In any event, the Court recalls that an objectior based on non-exhaus-
tion of local remedies relates to the admissibility of the application (see
Interhandel, Preliminary Objections, Judgment, 1.C.J. Reports 1959,
p. 26; Elettronica Sicula S.p.A. (ELSI), Judgment, I.C.J. Reports 1989,
p. 42, para. 49). Under settled jurisprudence, the critical date for deter-
mining the admissibility of an application is the date on which it is filed
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(see Questions of Interpretation and Application of the 1971 Montreal
Convention arising from the Aerial Incident at Lockerbie ( Libyan Arab
Jamahiriyav. United Kingdom ), Preliminary Objections, Judgment, 1.C.J.
Reports 1998, pp. 25-26, paras. 43-44; and Questions of Interpretation
and Application of the 1971 Montreal Convention arising from the Aerial
Incident at Lockerbie (Libyan Arab Jamahiriye v. United States of
America), Preliminary Objections, Judgment, [ C.J. Reports 1998,
pp. 130-131. paras. 42-43). Belgium accepts that, on the date on which
the Congo filed the Application instituting proceecings, the Congo had a
direct legal interest in the matter, and was asserting a claim in its own
name. Belgium’s fourth objection must accordingly be rejected.

* *

41. As a subsidiary argument, Belgium further contends that “[iJn the
event that the Court decides that it does have jurisdiction in this case and
that the application is admissible, . . . the non ultra petita rule operates to
limit the jurisdiction of the Court to those issues that are the subject of
the [Congo]’s final submissions”. Belgium points out that, while the
Congo initially advanced a twofold argument, based, on the one hand,
on the Belgian judge’s lack of jurisdiction, and, on the other, on the
immunity from jurisdiction enjoyed by its Minister for Foreign Affairs,
the Congo no longer claims in its final submissions that Belgium wrongly
conferred upon itself universal jurisdiction in absentia. According to Bel-
gium, the Congo now confines itself to arguing that the arrest warrant of
11 April 2000 was unlawful because it violated the¢ immunity from juris-
diction of its Minister for Foreign Affairs, and that the Court conse-
quently cannot rule on the issue of universal jurisdiction in any decision
it renders on the merits of the case.

42. The Congo, for its part, states that its interest in bringing these
proceedings is to obtain a finding by the Court that it has been the victim
of an internationally wrongful act, the question whether this case involves
the “exercise of an excessive universal jurisdiction’ being in this connec-
tion only a secondary consideration. The Congo asserts that any consid-
eration by the Court of the issues of international aw raised by universal
jurisdiction would be undertaken not at the request of the Congo but,
rather, by virtue of the defence strategy adopted by Belgium, which
appears to maintain that the exercise of such jurisdiction can “represent a
valid counterweight to the observance of immunities”.

*

43. The Court would recall the well-established principle that “it is the
duty of the Court not only to reply to the questions as stated in the final
submissions of the parties, but also to abstain from deciding points not
included in those submissions™ (Asylum, Judgment, I.C.J. Reports 1950,
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p. 402). While the Court is thus not entitled to decide upon questions not
asked of it, the non ultra petita rule nonetheless cannot preclude the
Court from addressing certain legal points in its reasoning. Thus in the
present case the Court may not rule, in the operative part of its Judg-
ment, on the question whether the disputed arrest warrant, issued by the
Belgian investigating judge in exercise of his purported universal jurisdic-
tion, complied in that regard with the rules and principles of interna-
tional law governing the jurisdiction of national courts. This does not
mean, however, that the Court may not deal with certain aspects of that
question in the reasoning of its Judgment, shoulc it deem this necessary
or desirable.

* ok

44. The Court concludes from the foregoing that it has jurisdiction to
entertain the Congo’s Application, that the Aprlication is not without
object and that accordingly the case is not moot and that the Applica-
tion is admissible. Thus, the Court now turns to the merits of the case.

*
* *

45. As indicated above (see paragraphs 41 to 4> above), in its Applica-
tion instituting these proceedings, the Congo originally challenged the
legality of the arrest warrant of 11 April 2000 on two separate grounds:
on the one hand, Belgium’s claim to exercise a universal jurisdiction and,
on the other, the alleged violation of the immunities of the Minister for
Foreign Affairs of the Congo then in office. However, in its submissions
in its Memorial, and in its final submissions at the close of the oral pro-
ceedings, the Congo invokes only the latter ground.

46. As a matter of logic, the second ground should be addressed only
once there has been a determination in respect of the first, since it is only
where a State has jurisdiction under international law in relation to a par-
ticular matter that there can be any question of immunities in regard to
the exercise of that jurisdiction. However, in the present case, and in view
of the final form of the Congo’s submissions, the Court will address first
the question whether, assuming that it had jurisdiction under interna-
tional law to issue and circulate the arrest warrant of 11 April 2000, Bel-
gium in so doing viclated the immunities of the then Minister for Foreign
Affairs of the Congo.

* *

47. The Congo maintains that, during his or her term of office, a Min-
ister for Foreign Affairs of a sovereign State is entitled to inviolability
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and to immunity from criminal process being “absolute or complete”,
that is to say, they are subject to no exception. Accordingly, the Congo
contends that no criminal prosecution may be brought against a Minister
for Foreign Affairs in a foreign court as long as he or she remains in
office, and that any finding of criminal responsibility by a domestic court
in a foreign country, or any act of investigation undertaken with a view
to bringing him or her to court, would contravene the principle of immu-
nity from jurisdiction. According to the Congo, the basis of such criminal
immunity is purely functional, and immunity is accorded under custom-
ary international law simply in order to enable the foreign State repre-
sentative enjoying such immunity to perform his or her functions freely
and without let or hindrance. The Congo adds that the immunity thus
accorded to Ministers for Foreign Affairs when i1 office covers all their
acts, including any committed before they took office, and that it is irrele-
vant whether the acts done whilst in office may be characterized or not as
“official acts”.

48. The Congo states further that it does not deny the existence of a
principle of international criminal law, deriving from the decisions of the
Nuremberg and Tokyo international military tribunals, that the accused’s
official capacity at the time of the acts cannot, before any court, whether
domestic or international, constitute a “ground of exemption from his
criminal responsibility or a ground for mitigation of sentence”. The
Congo then stresses that the fact that an immunity might bar prosecution
before a specific court or over a specific period coes not mean that the
same prosecution cannot be brought, if appropriate, before another court
which is not bound by that immunity, or at another time when the immu-
nity need no longer be taken into account. It concludes that immunity
does not mean impunity.

49. Belgium maintains for its part that, while Ministers for Foreign
Affairs in office generally enjoy an immunity from jurisdiction before the
courts of a foreign State, such immunity applies only to acts carried out
in the course of their official functions, and cannot protect such persons
in respect of private acts or when they are acting; otherwise than in the
performance of their official functions.

50. Belgium further states that, in the circumstances of the present
case, Mr. Yerodia erjoyed no immunity at the time when he is alleged to
have committed the acts of which he is accused, and that there is no evi-
dence that he was then acting in any official capac:ty. It observes that the
arrest warrant was issued against Mr. Yerodia personally.

*

51. The Court would observe at the outset that in international law it
is firmly established that, as also diplomatic and consular agents, certain
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holders of high-ranking office in a State, such as the Head of State, Head
of Government and Minister for Foreign Affairs, enjoy immunities from
jurisdiction in other States, both civil and criminal. For the purposes of
the present case, it is only the immunity from criminal jurisdiction and
the inviolability of an incumbent Minister for Forcign Affairs that fall for
the Court to consider.

52. A certain number of treaty instruments wer: cited by the Parties in
this regard. These included, first, the Vienna Convention on Diplomatic
Relations of 18 April 1961, which states in its preamble that the purpose
of diplomatic privileges and immunities is “to easure the efficient per-
formance of the functions of diplomatic missions is representing States”.
It provides in Article 32 that only the sending State may waive such
immunity. On these points, the Vienna Conventicn on Diplomatic Rela-
tions, to which both the Congo and Belgium are parties, reflects custom-
ary international law. The same applies to the corresponding provisions
of the Vienna Convention on Consular Relations of 24 April 1963, to
which the Congo and Belgium are also parties.

The Congo and Belgium further cite the New York Convention on
Special Missions of 8 December 1969, to which they are not, however,
parties. They recall that under Article 21, paragraph 2, of that Conven-
tion:

“The Head of the Government, the Minister for Foreign Affairs
and other persons of high rank, when they take part in a special mis-
sion of the sending State, shall enjoy in the receiving State or in a
third State, in addition to what is granted by the present Conven-
tion, the facilities, privileges and immunities accorded by interna-
tional law.”

These conventions provide useful guidance on certain aspects of the
question of immunities. They do not, however, contain any provision
specifically defining the immunities enjoyed by Ministers for Foreign
Affairs. It is consequently on the basis of custornary international law
that the Court must decide the questions relating to the immunities of
such Ministers raised in the present case.

53. In customary international law, the immunities accorded to Min-
isters for Foreign Affairs are not granted for their personal benefit, but to
ensure the effective performance of their functions on behalf of their
respective States. In order to determine the extent of these immunities,
the Court must therefore first consider the nature of the functions exer-
cised by a Minister for Foreign Affairs. He or sh: is in charge of his or
her Government’s diplomatic activities and generally acts as its repre-
sentative in international negotiations and intergovernmental meetings.
Ambassadors and other diplomatic agents carry out their duties under
his or her authority. His or her acts may bind the State represented, and
there is a presumption that a Minister for Foreign Affairs, simply by vir-
tue of that office, has full powers to act on behalf of the State (see, for
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example, Article 7, paragraph 2 (a), of the 1969 Vienna Convention on
the Law of Treaties). In the performance of these functions, he or she is
frequently required to travel internationally, and thus must be in a posi-
tion freely to do so whenever the need should arise. He or she must also
be in constant communication with the Government, and with its diplo-
matic missions around the world, and be capable at any time of commu-
nicating with representatives of other States. The Court further observes
that a Minister for Foreign Affairs, responsible for the conduct of his or
her State’s relations with all other States, occupies a position such that,
like the Head of State or the Head of Government, he or she is recog-
nized under international law as representative of the State solely by vir-
tue of his or her office. He or she does not have to present letters of
credence: to the contrary, it is generally the Minister who determines the
authority to be conferred upon diplomatic agents and countersigns their
letters of credence. Finally, it is to the Minister for Foreign Affairs that
chargés d’affaires are accredited.

54. The Court accordingly concludes that the functions of a Minister
for Foreign Affairs are such that, throughout the duration of his or her
office, he or she when abroad enjoys full immunity from criminal juris-
diction and inviolability. That immunity and that mviolability protect the
individual concerned against any act of authority of another State which
would hinder him or her in the performance of his or her duties.

55. In this respect, no distinction can be drawn between acts per-
formed by a Minister for Foreign Affairs in an “official” capacity, and
those claimed to have been performed in a “privat: capacity”, or, for that
matter, between acts performed before the person concerned assumed
office as Minister for Foreign Affairs and acts committed during the
period of office. Thus, if a Minister for Foreigr. Affairs is arrested in
another State on a criminal charge, he or she is clearly thereby prevented
from exercising the functions of his or her office. The consequences of
such impediment to the exercise of those officia functions are equally
serious, regardless of whether the Minister for Foreign Affairs was, at the
time of arrest, present in the territory of the arresting State on an “offi-
cial” visit or a “private” visit, regardless of whether the arrest relates to
acts allegedly performed before the person becam: the Minister for For-
eign Affairs or to acts performed while in office, and regardless of
whether the arrest relates to alleged acts performed in an “official” capa-
city or a “private” capacity. Furthermore, even the mere risk that, by
travelling to or transiting another State a Minister for Foreign Affairs
might be exposing himself or herself to legal procecedings could deter the
Minister from travelling internationally when required to do so for the
purposes of the performance of his or her official functions.

* ok
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56. The Court will now address Belgium’s argument that immunities
accorded to incumbent Ministers for Foreign Affairs can in no case pro-
tect them where they are suspected of having committed war crimes or
crimes against humanity. In support of this position, Belgium refers in its
Counter-Memorial to various legal instruments creating international
criminal tribunals, to examples from national legislation, and to the juris-
prudence of national and international courts.

Belgium begins by pointing out that certain provisions of the instru-
ments creating international criminal tribunals state expressly that the
official capacity of a person shall not be a bar to the exercise by such
tribunals of their jurisdiction.

Belgium also places emphasis on certain decisions of national courts,
and in particular on the judgments rendered on 24 March 1999 by the
House of Lords in the United Kingdom and on 13 March 2001 by the
Court of Cassation in France in the Pinochet and Qaddafi cases respec-
tively, in which it contends that an exception to the immunity rule was
accepted in the case of serious crimes under international law. Thus,
according to Belgium, the Pinochet decision recognizes an exception to
the immunity rule when Lord Millett stated that “|i]nternational law can-
not be supposed to have established a crime having the character of a jus
cogens and at the same time to have provided an immunity which is co-
extensive with the obligation it seeks to impose”, or when Lord Phillips
of Worth Matravers said that “no established rule of international law
requires state immunity ratione materiae to be accorded in respect of
prosecution for an international crime”. As to the French Court of Cas-
sation, Belgium contends that, in holding that, “under international law
as it currently stands, the crime alleged [acts of terrorism], irrespective of
its gravity, does not come within the exceptions to the principle of immu-
nity from jurisdiction for incumbent foreign Heads of State”, the Court
explicitly recognized the existence of such exceptions.

57. The Congo, for its part, states that, under international law as it
currently stands, there is no basis for asserting tha: there is any exception
to the principle of absolute immunity from criminal process of an incum-
bent Minister for Foreign Affairs where he or she is accused of having
committed crimes under international law.

In support of this contention, the Congo refers to State practice, giving
particular consideration in this regard to the Pinochet and Qaddafi cases,
and concluding that such practice does not corresgond to that which Bel-
gium claims but, on the contrary, confirms the absolute nature of the
immunity from criminal process of Heads of State and Ministers for For-
eign Affairs. Thus, in the Pinochet case, the Congo cites Lord Browne-
Wilkinson’s statement that “[t]his immunity enjoyed by a head of state in
power and an ambassador in post is a complete immunity attached to the
person of the head of state or ambassador and rendering him immune
from all actions or prosecutions . . .”. According to the Congo, the
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French Court of Cassation adopted the same position in its Qaddafi judg-
ment, in affirming that “international custom bars the prosecution of
incumbent Heads of State, in the absence of any contrary international
provision binding on the parties concerned, before the criminal courts of
a foreign State”.

As regards the instruments creating internaticnal criminal tribunals
and the latter’s jurisprudence, these, in the Congo’s view, concern only
those tribunals, and no inference can be drawn from them in regard to
criminal proceedings before national courts against persons enjoying
immunity under international law.

*

58. The Court has carefully examined State practice, including national
legislation and those few decisions of national higher courts, such as the
House of Lords or the French Court of Cassation. It has been unable to
deduce from this practice that there exists under castomary international
law any form of exception to the rule according irnmunity from criminal
jurisdiction and inviolability to incumbent Ministers for Foreign Affairs,
where they are suspected of having committed war crimes or crimes
against humanity.

The Court has also examined the rules conceining the immunity or
criminal responsibility of persons having an official capacity contained in
the legal instruments creating international criminal tribunals, and which
are specifically applicable to the latter (see Chartzr of the International
Military Tribunal of Nuremberg, Art. 7; Charter of the International
Military Tribunal of Tokyo, Art. 6; Statute of the [nternational Criminal
Tribunal for the former Yugoslavia, Art. 7, para. 2; Statute of the Inter-
national Criminal Tribunal for Rwanda, Art. 6, para. 2; Statute of the
International Criminal Court, Art. 27). It finds that these rules likewise
do not enable it to conclude that any such an exception exists in custom-
ary international law in regard to national courts.

Finally, none of the decisions of the Nuremberg and Tokyo interna-
tional military tribunals, or of the International Criminal Tribunal for
the former Yugoslavia, cited by Belgium deal with the question of the
immunities of incumbent Ministers for Foreign Affairs before national
courts where they are accused of having committed war crimes or crimes
against humanity. The Court accordingly notes that those decisions are
in no way at variance with the findings it has reached above.

In view of the foregoing, the Court accordingly cannot accept Bel-
gium’s argument in this regard.

59. It should further be noted that the rules governing the jurisdiction
of national courts must be carefully distinguished from those governing
jurisdictional immunities: jurisdiction does not imply absence of immu-
nity, while absence of immunity does not imgly jurisdiction. Thus,
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although various international conventions or. the prevention and
punishment of certain serious crimes impose or States obligations of
prosecution or extradition, thereby requiring them to extend their criminal
Jurisdiction, such extension of jurisdiction in no way affects immunities
under customary international law, including those of Ministers for
Foreign Affairs. These remain opposable before the courts of a foreign
State, even where those courts exercise such a jurisdiction under
these conventions.

60. The Court emphasizes, however, that the inmunity from jurisdic-
tion enjoyed by incumbent Ministers for Foreign Affairs does not mean
that they enjoy impunity in respect of any crimes they might have com-
mitted, irrespective of their gravity. Immunity from criminal jurisdiction
and individual criminal responsibility are quite separate concepts. While
jurisdictional immunity is procedural in nature, criminal responsibility
1s a question of substantive law. Jurisdictional irnmunity may well bar
prosecution for a certain period or for certain offences; it cannot exoner-
ate the person to whom it applies from all criminal responsibility.

61. Accordingly, the immunities enjoyed under nternational law by an
incumbent or former Minister for Foreign Affairs do not represent a bar
to criminal prosecution in certain circumstances.

First, such persons enjoy no criminal immunity under international
law in their own countries, and may thus be tried by those countries’
courts in accordance with the relevant rules of dcmestic law.

Secondly, they will cease to enjoy immunity frorn foreign jurisdiction if
the State which they represent or have represented decides to waive that
immunity.

Thirdly, after a person ceases to hold the office of Minister for Foreign
Affairs, he or she will no longer enjoy all of the immunities accorded by
international law in other States. Provided that it has jurisdiction under
international law, a court of one State may try a former Minister for
Foreign Affairs of another State in respect of acts committed prior or
subsequent to his or her period of office, as wel as in respect of acts
committed during that period of office in a private capacity.

Fourthly, an incumbent or former Minister for Foreign Affairs may be
subject to criminal proceedings before certain international criminal
courts, where they have jurisdiction. Examples inzlude the International
Criminal Tribunal for the former Yugoslavia, and the International
Criminal Tribunal for Rwanda, established pursuant to Security Council
resolutions under Chapter VII of the United Nations Charter, and the
future International Criminal Court created by tte 1998 Rome Conven-
tion. The latter’s Statute expressly provides, in Article 27, paragraph 2,
that “[ijmmunities or special procedural rules which may attach to the
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official capacity of a person, whether under national or international law,
shall not bar the Court from exercising its jur-isdiction over such a
person”.

*
* *

62. Given the conclusions it has reached above concerning the nature
and scope of the rules governing the immunity frem criminal jurisdiction
enjoyed by incumbent Ministers for Foreign Affairs, the Court must now
consider whether in the present case the issue of’ the arrest warrant of
11 April 2000 and its international circulation violated those rules. The
Court recalls in this regard that the Congo requests it, in its first final
submission, to adjudge and declare that:

“[B]y issuing and internationally circulating the arrest warrant of
11 April 2000 against Mr. Abdulaye Yerodia Ndombasi, Belgium
committed a violation in regard to the Democratic Republic of the
Congo of the rule of customary internatioral law concerning the
absolute inviolability and immunity from cririinal process of incum-
bent foreign ministers; in so doing, it viclated the principle of
sovereign equality among States.”

63. In support of this submission, the Congo maintains that the arrest
warrant of 11 April 2000 as such represents a “ccercive legal act” which
violates the Congo’s immunity and sovereign rights, inasmuch as it seeks
to “subject to an organ of domestic criminal jurisdiction a member of a
foreign government who is in principle beyond its reach” and is fully
enforceable without special formality in Belgium.

The Congo considers that the mere issuance of the warrant thus con-
stituted a coercive measure taken against the person of Mr. Yerodia, even
if it was not executed.

64. As regards the international circulation of 1he said arrest warrant,
this, in the Congo’s view, not only involved further violations of the rules
referred to above, but also aggravated the moral injury which it suffered
as a result of the opprobrium “thus cast upon one of the most prominent
members of its Government”. The Congo further argues that such circu-
lation was a fundamental infringement of its sovereign rights in that it
significantly restricted the full and free exercise, ty its Minister for For-
eign Affairs, of the international negotiation and representation func-
tions entrusted to him by the Congo’s former President. In the Congo’s
view, Belgium “[thus] manifests an intention to have the individual con-
cerned arrested at the place where he is to be found, with a view to pro-
curing his extradition”. The Congo emphasizes moreover that it is
necessary to avoid any confusion between the arguments concerning the
legal effect of the arrest warrant abroad and the question of any respon-
sibility of the foreign authorities giving effect to it. It points out in this
regard that no State has acted on the arrest warrart, and that accordingly
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“no further consideration need be given to the specific responsibility
which a State executing it might incur, or to the way in which that
responsibility should be related” to that of the Belgian State. The Congo
observes that, in such circumstances, “there [would be] a direct causal
relationship between the arrest warrant issued in Belgium and any act of
enforcement carried out elsewhere”.

65. Belgium rejects the Congo’s argument on the ground that “the
character of the arrest warrant of 11 April 2000 is such that it has neither
infringed the sovereignty of, nor created any obligation for, the [Congo]”.

With regard to the legal effects under Belgian law of the arrest warrant
of 11 April 2000, Belgium contends that the clear purpose of the warrant
was to procure that, if found in Belgium, Mr. Yercdia would be detained
by the relevant Belgian authorities with a view to his prosecution for war
crimes and crimes against humanity. According t¢ Belgium, the Belgian
investigating judge did, however, draw an explicit distinction in the war-
rant between, on the one hand, immunity from jurisdiction and, on the
other hand, immunity from enforcement as regards representatives of
foreign States who visit Belgium on the basis of an official invitation,
making it clear that such persons would be immune from enforcement of
an arrest warrant in Belgium. Belgium further coniends that, in its effect,
the disputed arrest warrant is national in character, since it requires the
arrest of Mr. Yerodia if he is found in Belgium but it does not have this
effect outside Belgium.

66. In respect of the legal effects of the arrest warrant outside Belgium,
Belgium maintains that the warrant does not creite any obligation for
the authorities of any other State to arrest Mr. Yerodia in the absence of
some further step by Belgium completing or validating the arrest warrant
(such as a request for the provisional detention o™ Mr. Yerodia), or the
issuing of an arrest warrant by the appropriate authorities in the State
concerned following a request to do so, or the issuing of an Interpol Red
Notice. Accordingly, outside Belgium, while the rurpose of the warrant
was admittedly “to establish a legal basis for the arrest of Mr. Yerodia . . .
and his subsequent extradition to Belgium”, the warrant had no legal
effect unless it was validated or completed by some prior act “requiring
the arrest of Mr. Yerodia by the relevant authorities in a third State”.
Belgium further argues that “[i]f a State had executed the arrest warrant,
it might infringe Mr. [Yerodia’s] criminal immunity”, but that “the Party
directly responsible for that infringement would have been that State and
not Belgium”.

*

67. The Court will first recall that the “international arrest warrant
in absentia”, issued on 11 April 2000 by an investigating judge of the
Brussels Tribunal de premiére instance, is directec against Mr. Yerodia,
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stating that he is “currently Minister for Foreign Affairs of the Demo-
cratic Republic of the Congo, having his business address at the Ministry
of Foreign Affairs in Kinshasa”. The warrant statss that Mr. Yerodia is
charged with being “the perpetrator or co-perpetritor” of:

“— Crimes under international law constituting grave breaches
causing harm by act or omission to persons and property pro-
tected by the Conventions signed at Geneva on 12 August 1949
and by Additional Protocols I and II to those Conventions
(Article 1, paragraph 3, of the Law of 16 fune 1993, as amended
by the Law of 10 February 1999 concerning the punishment of
serious violations of international humanitarian law)

— Crimes against humanity (Article 1, paragraph 2, of the Law of
16 June 1993, as amended by the Law of 10 February 1999 con-
cerning the punishment of serious violations of international
humanitarian law).”

The warrant refers to “various speeches inciting racial hatred” and to
“particularly virulent remarks” allegedly made bv Mr. Yerodia during
“public addresses reported by the media” on 4 August and 27 August
1998. It adds:

“These speeches allegedly had the effect of inciting the population
to attack Tutsi residents of Kinshasa: there were dragnet searches,
manhunts (the Tutsi enemy) and lynchings.

The speeches inciting racial hatred thus are said to have resulted
in several hundred deaths, the internment of Tutsis, summary execu-
tions, arbitrary arrests and unfair trials.”

68. The warrant further states that “the positioa of Minister for For-
eign Affairs currently held by the accused does not entail immunity from
jurisdiction and enforcement”. The investigating judge does, however,
observe in the warrant that “the rule concerning the absence of immunity
under humanitarian law would appear . . . to require some qualification
in respect of immunity from enforcement™ and ex»lains as follows:

“Pursuant to the general principle of fairness in judicial proceed-
ings, immunity from enforcement must, in our view, be accorded to
all State representatives welcomed as such onto the territory of Bel-
gium (on ‘official visits’). Welcoming such foreign dignitaries as
official representatives of sovereign States involves not only rela-
tions between individuals but also relations between States. This
implies that such welcome includes an undertaking by the host State
and its various components to refrain from taking any coercive
measures against its guest and the invitation cannot become a pre-
text for ensnaring the individual concerned in what would then have
to be labelled a trap. In the contrary case, failure to respect this
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undertaking could give rise to the host State’s international respon-
sibility.”

69. The arrest warrant concludes with the following order:

“We instruct and order all bailiffs and agents of public authority
who may be so required to execute this arrest warrant and to con-
duct the accused to the detention centre in Forest;

We order the warden of the prison to receive the accused and to
keep him (her) in custody in the detention c:ntre pursuant to this
arrest warrant;

We require all those exercising public authority to whom this war-
rant shall be shown to lend all assistance in executing it.”

70. The Court notes that the issuance, as such, of the disputed arrest
warrant represents an act by the Belgian judicial uthorities intended to
enable the arrest on Belgian territory of an incumbent Minister for For-
eign Affairs on charges of war crimes and crimes against humanity. The
fact that the warrant is enforceable is clearly apparent from the order
given to “all bailiffs and agents of public authority . . . to execute this
arrest warrant” (see paragraph 69 above) and from the assertion in the
warrant that “the position of Minister for Foreign Affairs currently held
by the accused does not entail immunity from jurisdiction and enforce-
ment”. The Court notes that the warrant did admittedly make an excep-
tion for the case of an official visit by Mr. Yerodia to Belgium, and that
Mr. Yerodia never suffered arrest in Belgium. The Court is bound, how-
ever, to find that, given the nature and purpose of the warrant, its mere
issue violated the immunity which Mr. Yerodia enjoyed as the Congo’s
incumbent Minister for Foreign Affairs. The Court accordingly con-
cludes that the issue of the warrant constituted a violation of an obliga-
tion of Belgium towards the Congo, in that it failed to respect the immu-
nity of that Minister and, more particularly, infringed the immunity from
criminal jurisdiction and the inviolability then eqjoyed by him under
international law.

71. The Court also notes that Belgium admit: that the purpose of
the international circulation of the disputed arrest warrant was “to estab-
lish a legal basis for the arrest of Mr. Yerodia . . . abroad and his subse-
quent extradition to Belgium”. The Respondent maintains, however,
that the enforcement of the warrant in third States was “dependent on
some further preliminary steps having been taken” and that, given the
“inchoate” quality of the warrant as regards third States, there was no
“infringe[ment of] the sovereignty of the [Congo]”. It further points
out that no Interpol Red Notice was requested until 12 September
2001, when Mr. Yerodia no longer held ministerial office.

The Court cannot subscribe to this view. As ir the case of the war-
rant’s issue, its international circulation from Jun: 2000 by the Belgian
authorities, given its nature and purpose, effectively infringed Mr. Yero-
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dia’s immunity as the Congo’s incumbent Minister for Foreign Affairs
and was furthermore liable to affect the Congo’s conduct of its interna-
tional relations. Since Mr. Yerodia was called upon in that capacity to
undertake travel in the performance of his duties, the mere international
circulation of the warrant, even in the absence of “further steps” by Bel-
gium, could have resulted, in particular, in his arrest while abroad. The
Court observes in this respect that Belgium itself cites information to the
effect that Mr. Yerodia, “on applying for a visa to go to two countries,
[apparently] learned that he ran the risk of being urrested as a result of
the arrest warrant issued against him by Belgium”, adding that “[t]his,
moreover, is what the [Congo] . . . hints when it writes that the arrest
warrant ‘sometimes forced Minister Yerodia to travel by roundabout
routes’”. Accordingly, the Court concludes that the circulation of the
warrant, whether or not it significantly interfered with Mr. Yerodia’s dip-
lomatic activity, constituted a violation of an obligation of Belgium
towards the Congo, in that it failed to respect the inimunity of the incum-
bent Minister for Foreign Affairs of the Congo and, more particularly,
infringed the immunity from criminal junsdiction and the inviolability
then enjoyed by him under international law.

*
% %

72. The Court will now address the issue of the remedies sought by the
Congo on account of Belgium’s violation of the above-mentioned rules of
international law. In its second, third and fourth submissions, the Congo
requests the Court to adjudge and declare that:

“A formal finding by the Court of the unlawfulness of [the issue
and international circulation of the arrest warrant] constitutes an
appropriate form of satisfaction, providing reparation for the con-
sequent moral injury to the Democratic Republic of the Congo;

The violations of international law underlying the issue and inter-
national circulation of the arrest warrant of 1: April 2000 preclude
any State, including Belgium, from executing it;

Belgium shall be required to recall and cancel the arrest warrant
of 11 April 2000 and to inform the foreign authorities to whom the
warrant was circulated that Belgium renounces its request for their
co-operation in executing the unlawful warrant.”

73. In support of those submissions, the Congo usserts that the termi-
nation of the official duties of Mr. Yerodia in no way operated to efface
the wrongful act and the injury flowing from it, which continue to exist.
[t argues that the warrant is unlawful ab initio, that “[i]t is fundamentally
flawed™ and that it cannot therefore have any legal effect today. It points
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out that the purpose of its request is reparation for the injury caused,
requiring the restoration of the situation which would in all probability
have existed if the said act had not been committed. It states that,
inasmuch as the wrongful act consisted in an internal legal instrument,
only the “withdrawal” and “cancellation” of the latter can provide appro-
priate reparation.

The Congo further emphasizes that in no way is it asking the Court
itself to withdraw or cancel the warrant, nor to determine the means
whereby Belgium is to comply with its decision. It zxplains that the with-
drawal and cancellation of the warrant, by the means that Belgium deems
most suitable, “are not means of enforcement of the judgment of the
Court but the requested measure of legal repara:ion/restitution itself”.
The Congo maintains that the Court is consequently only being requested
to declare that Belgium, by way of reparation for the injury to the rights
of the Congo, be required to withdraw and cancel this warrant by the
means of its choice.

74. Belgium for its part maintains that a finding by the Court that the
immunity enjoyed by Mr. Yerodia as Minister for Foreign Affairs had
been violated would in no way entail an obligaticn to cancel the arrest
warrant. It points out that the arrest warrant is s:ill operative and that
“there is no suggestion that it presently infringes the immunity of the
Congo’s Minister for Foreign Affairs”. Belgium considers that what the
Congo is in reality asking of the Court in its third and fourth final sub-
missions is that the Court should direct Belgium as to the method by
which it should give effect to a judgment of the Court finding that the
warrant had infringed the immunity of the Congo’s Minister for Foreign
Affairs.

*

75. The Court has already concluded (see paragraphs 70 and 71) that
the issue and circulation of the arrest warrant of 11 April 2000 by the
Belgian authorities failed to respect the immunity ¢f the incumbent Min-
ister for Foreign Affairs of the Congo and, more particularly, infringed
the immunity from criminal jurisdiction and the inv olability then enjoyed
by Mr. Yerodia under international law. Those acts engaged Belgium’s
international responsibility. The Court considers that the findings so
reached by it constitute a form of satisfaction which will make good the
moral injury complained of by the Congo.

76. However, as the Permanent Court of Interrational Justice stated
in its Judgment of 13 September 1928 in the case concerning the Fuctory
at Chorzow:

“[t]he essential principle contained in the actual notion of an illegal
act — a principle which seems to be established by international
practice and in particular by the decisions of ¢rbitral tribunals — is
that reparation must, as far as possible, wipe out all the conse-
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quences of the illegal act and reestablish the situation which would,
in all probability, have existed if that act had not been committed”
(P.C.1.J., Series A, No. 17, p. 47).

In the present case, “the situation which would, in all probability, have
existed if [the illegal act] had not been committed” cannot be re-estab-
lished merely by a finding by the Court that the arrest warrant was un-
lawful under international law. The warrant is still extant, and remains
unlawful, notwithstanding the fact that Mr. Yeroadia has ceased to be
Minister for Foreign Affairs. The Court accordingly considers that Bel-
gium must, by means of its own choosing, cancel the warrant in question
and so inform the authorities to whom it was circulated.

77. The Court sees no need for any further remedy: in particular, the
Court cannot, in a judgment ruling on a dispute batween the Congo and
Belgium, indicate what that judgment’s implications might be for third
States, and the Court cannot therefore accept the Congo’s submissions
on this point.

78. For these reasons,

Tue COURT,

(1) (A) By fifteen votes to one,

Rejects the objections of the Kingdom of Belgivm relating to jurisdic-
tion, mootness and admissibility;

IN FAVOUR : President Guillaume; Vice-President Shi; Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans, Rezek, Al-Khasawneh, Buergenthal; Judges ad hoc Bula-
Bula, Van den Wyngaert;

AGAINST: Judge Oda;

(B) By fifteen votes to one,

Finds that it has jurisdiction to entertain the Application filed by the
Democratic Republic of the Congo on 17 October 2000;

IN FAVOUR: President Guillaume; Vice-President Shi Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans, Rezek, Al-Khasawneh, Buergenthal Judges ad hoc Bula-
Bula, Van den Wyngaert;

AGAINST: Judge Oda;

(C) By fifteen votes to one,

Finds that the Application of the Democratic Republic of the Congo is
not without object and that accordingly the case is not moot;

IN FAVOUR : President Guillaume; Vice-President Shi: Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Higzins, Parra-Aranguren,
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Kooijmans, Rezek, Al-Khasawneh, Buergenthal; Judges ad hoc Bula-
Bula, Van den Wyngaert;

AGAINST: Judge Oda;
(D) By fifteen votes to one,

Finds that the Application of the Democratic Republic of the Congo
1s admissible;

IN FAVOUR: President Guillaume ; Vice-President Shi; Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans, Rezek, Al-Khasawneh, Buergenthal; Judges ad hoc Bula-
Bula, Van den Wyngaert;

AGAINST: Judge Oda;
(2) By thirteen votes to three,

Finds that the issue against Mr. Abdulaye Yerodia Ndombasi of the
arrest warrant of 11 April 2000, and its international circulation, consti-
tuted violations of a legal obligation of the Kingdom of Belgium towards
the Democratic Republic of the Congo, in that they failed to respect the
immunity from criminal jurisdiction and the inviola»ility which the incum-
bent Minister for Foreign Affairs of the Democratic Republic of the
Congo enjoyed under international law;

IN FAVOUR : President Guillaume; Vice- President Shi; Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Higgins, Parra-Aranguren,
Kooijmans, Rezek, Buergenthal; Judge ad hoc Bula-Bula;

AGAINST: Judges Oda, Al-Khasawneh ; Judge ad hoc Van den Wyngaert;

(3) By ten votes to six,

Finds that the Kingdom of Belgium must, by means of its own
choosing, cancel the arrest warrant of 11 April 2000 and so inform the
authorities to whom that warrant was circulated.

IN FAVOUR : President Guillaume ; Vice-President Shi Judges Ranjeva, Herc-
zegh, Fleischhauer, Koroma, Vereshchetin, Parra-Aranguren, Rezek;
Judge ad hoc Bula-Bula;

AGAINST: Judges Oda, Higgins, Kooijmans, Al-Khasawneh, Buergenthal;
Judge ad hoc Van den Wyngaert.

Done in French and in English, the French text being authoritative, at
the Peace Palace, The Hague, this fourteenth day of February, two thou-
sand and two, in three copies, one of which will be placed in the archives
of the Court and the others transmitted to the Government of the Demo-
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cratic Republic of the Congo and the Government of the Kingdom of
Belgium, respectively.

(Signed) Gilbert GUILLAUME,
President.

( Signed) Philippe COUVREUR,
Registrar.

President GuILLAUME appends a separate opinion to the Judgment of
the Court; Judge Opa appends a dissenting opinion to the Judgment of
the Court; Judge RanJEva appends a declaration to the Judgment of the
Court; Judge Koroma appends a separate opinicn to the Judgment of
the Court; Judges HigGins, KooiyMaNs and BUERGENTHAL append a joint
separate opinion to the Judgment of the Court; Judge REZEK appends a
separate opinion to the Judgment of the Court; Judge AL-KHASAWNEH
appends a dissenting opinion to the Judgment of the Court; Judge
ad hoc BurLa-BuLa appends a separate opinion to the Judgment of the
Court; Judge ad hoc VAN DEN WYNGAERT appends a dissenting opinion
to the Judgment of the Court.

(Initialled) G.G.
( Initialled) Ph.C.
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CASE CONCERNING AVENA AND OTHER
MEXICAN NATIONALS

(MEXICO v. UNITED STATES OF AMERICA)

Facts of the case
tions af 24 April 1963.

Ariicle 36 of the Vienna Convention on Consular Rela-

*  ox

Mexico's ohjection to the United States objections to jurisdiction and admis-
sibility — United States objections not presented as preliminary objections
—Article 79 of Rules of Court not pertinent in present case.

Jurisdiction of the Court.

First United States objection to jurisdiction — Contention that Mextco 5-52eb-
missions invite the Court to rule on the operation aof the United States criminal
Justice system — Jurisdiction of Court to determine the nature and extent of
obligations arising under Vienna Convention — Enquiry into the conduct of
criminal proceedings in United States courts a matter belonging to the merits.

Second United States objection fo jurisdiction — Contention that the first
submission of Mexico’s Memorial is excluded from the Court’s jurisdiction —
Mexico defending an interpretation of the Vienna Convention whereby not only
the absence of consular notification but alse the arrest, detention, trial and con-

of Vienna Convention a matter within the Court’s jurisdiction.

Third United Siates objection to jurisdiction — Conteniion that Mexico's
submissions on remedies go beyond the Court’s jurisdiction — Jurisdiction of
Court to consider the question of remedies — Question whether or how far the
Court may order the requested remedies a matter belonging 10 the merits.
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Fourth United States objection to jurisdiction — Contention that the Court
facks jurisdiction to determine whether or not consular notification is a human
right — Question of interpretation of Vienna Convention.

Admissibility of Mexico’s claims.

First United States objection to admissibility — Contention that Mexico's
submissions on remedies seek to have the Court function as a court of criminal
appeal — Question belonging to the mevits,

Second United States objection 1o admissibility — Contention that Mexico's
claims to exercise its vight of diplomatic protection are inadmissible on grounds
that local remedies have not been exhausted — Interdependence in the present
case of rights of the State and of individual rights — Mexico requesting the
Court to rule on the violation of rights which it suffered both divectly and
through the violation of individual rights of ifs nationals — Duty to exhaust
local remedies does not apply to such a request,

Third United States objection to admissibility — Contention that certain
Mexican naiionals alse have United States nationality — Question belonging to
the merits.

Fourth United States ohjection to admissibility — Contention that Mexico
had actual knowledge of a breach but failed to bring such breach te the attention
of the United States or did so only after considerable delay — No contention in
the present case of any prejudice caused by such delay — No implied waiver by
Mexico of its rights. .

Fifth United States objection to admissibility — Contention that Mexico
invokes standards that it does not follow in its own practice — Nature of Vienna
Convention precludes such an argument.

#* *®

Article 36, paragraph | — Mexican nationality of 52 individuals concerned
— United States has not proved its contention that some were also United
States nationals.

Article 36, paragraph 1 (b) — Consular information — Duty to provide con-
sular information gs soon as arresting authorities realize that arrested person is
a foreign national, or have grounds for so believing — Provision of consular
information in parallel with reading of “Miranda rights” — Contention that
seven individuals stated at the time of arrvest that they were United States
nationals — Interpretation of phrase "without delay” — Violation by United
States of the obligation to provide consular information in 51 cases.

Consular notification — Vielation by United Staites of the obligation of con-
sular notification in 49 cases.

Article 36, paragraph I (&) and () — Interrelated nature of the three sub-
paragraphs of paragraph 1 — Vielation by United Siates of the obligation to
enable Mexican consular officers to communicate with, have access to and visit
their nationals in 49 cases — Violation by United States of the abligation to

5




14 AVENA AND OTHERS (JUDGMENT)

enable Mexican consular sfficers to arrange for legal representation of their
nationals in 34 cases.

Article 36, paragraph 2 — " Procedural default” rule — Possibility of judicial
remedies still open in 49 cases — Violation by United States of its obligations
under Article 36, paragraph 2, in three cases.

Legal consequences of the breach.

Question of adequate reparation for violations of Article 36 — Review and
reconsideration by United States courts of convictions and sentences of the
Mexican nationals — Choice of means left to United States — Review and
reconsideration to be carried out by faking account of violation of Vienna Con-
vention rights — " Procedural default” rule.

Judicial process suited to the task of review and reconsideration — Clemency
process, as curvently practised within the United States criminal justice system,
not sufficient in itself to serve as appropriate means of “review and reconsidera-
tion" — Appropriate clemency procedures can supplement judicial review and
reconsideration.

Mexico requesting cessation af wrongful acts and guarantees and assurances
af non-repetition — No evidence fo establish “regular and continuing” pattern
of breaches by United States of Article 36 of Vienna Convention — Measures
taken by United States to comply with its obligations under Article 36, para-
graph 1 — Commiiment undertaken by United States to ensure implementation
of its obligations under that provision.

e

No a contrario argument can be made in respect of the Court’s findings in the
present Judgment concerning Mexican nationals.

* *

United States obligations declared in Judgment replace those arising from
Provisional Measures Order of 5 February 2003 — In the three cases where the
United States violated its obligations under Article 36, paragraph 2, it must find
an appropriate remedy having the nature of review and reconsideration accord-
ing to the criteria indicated in the Judgment.

JUDGMENT

Present: President SHI; Vice- President RaNIEVA; Judges GuILLAUME, KOROMA,
VERESHCHETIN, HIGGINS, PARRA-ARANGUREN, Kooumans, REZEk,
Ar-KHASAWNEH, BUERGENTHAL, ELarABY, Owapa, ToMra; Judge ad
hoc SepuLveDA; Registrar COUVREUR.

In the case concerning Avena and other Mexican nationals,
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between

the United Mexican States,
represented by

H.E. Mr. Juan Manuel Gémez-Robledo, Ambassador, former Legal Adviser,
Ministry of Foreign Affairs, Mexico City,

as Agent;

H.E. Mr. Santiago Ofiate, Ambassador of Mexico to the Kingdom of the
Netherlands,

as Agent {(until 12 February 2004);

Mr. Arturo A. Dager, Legal Adviser, Ministry of Foreign Affairs, Mexico
City, '

Ms Maria del Refugio Gonzilez Dominguez, Chief, Legal Co-ordination
Unit, Ministry of Foreign Affairs, Mexico City,

as Agents {from 2 March 2004);

H.E. Ms Sandra Fuentes Berain, Ambassador-Designate of Mexico to the
Kingdom of the Netherlands,

as Agent {from 17 March 2004);

Mr. Pierre-Muarie Dupuy, Professor of Public International Law at the
University of Paris Il (Panthéon-Assas) and at the European University
Institute, Florence,

Mr. Donald Francis Donovan, Attorney at Law, Debevoise & Plimpton,
New York, :

Ms Sandra L. Babcock, Attorney at Law, Director of the Mexican Capital
Legal Assistance Programme,

Mr. Carlos Bernal, Attorney at Law, Noriega y Escobedo, and Chairman of
the Commission on International Law at the Mexican Bar Association,
Mexico City,

Ms Katherine Birmingham Wilmore, Attorney at Law, Debevoise &
Plimpton, London,

Mr. Dietmar W. Prager, Attorney at Law, Debevoise & Plimpton, New
York,

Ms Socorro Flores Liera, Chief of Staff, Under-Secretariat for Global Affairs
and Human Rights, Ministry of Foreign Affairs, Mexico City,

Mr. Victor Manuel Uribe Avifia, Head of the International Litigation Scc-
tion, Legal Adviser’s Office, Ministry of Foreign Affairs, Mexico City,

as Counsellors and Advocates:

Mr. Erasmo A. Lara Cabrera, Head of the International Law Section, Legal
Adviser’s Office, Ministry of Foreign Affairs, Mexico City,

Ms Natalie Klein, Attorney at Law, Debevoise & Plimpton, New York,

Ms Catherine Amirfar, Attorney at Law, Debevoise & Plimpton, New York,

Mr. Thomas Bollyky, Attorney at Law, Debevoise & Plimpton, New York,

Ms Cristina Hoss, Research Fellow at the Max Planck Institute for Com-
parative Public Law and International Law, Heidelberg,

Mr. Mark Warren, International Law Researcher, Ottawa,

as Advisers;
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Mr. Michel L’Enfant, Dcbevoise & Plimpton, Paris,
as Assistant,

and

the United States of America,
represented by

The Honourable William H. Taft, IV, Legal Adviser, United States Depart-
ment of State,

as Agent;

Mr. James H. Thessin, Principal Deputy Legal Adviser, United States Depart-
ment of State,

as Co-Agent;

Ms Catherine W. Brown, Assistant Legal Adviser for Consular Affairs,
United States Department of State,

Mr. D. Stephen Mathias, Assistant Legal Adviser for United Nations Affairs,
United States Department of State,

Mr. Patrick F. Philbin, Associate Deputy Attorney General, United States
Department of Justice,

Mr. John Byron Sandage, Attorney-Adviser for United Nations Affairs,
United States Department of State,

Mr. Thomas Weigend, Professor of Law and Director of the Institute of For-
eign and International Criminal Law, University of Cologne,

Ms Elisabeth Zoller, Professor of Public Law, University of Paris 1I (Pan-
théon-Assas),

as Counsel and Advocates;

Mr. Jacob Katz Cogan, Attorney-Adviser for United Nations Affairs, United
States Department of State,

Ms Sara Criscitelli, Member of the Bar of the State of New York,

Mr. Robert J. Erickson, Principal Deputy Chief, Criminal Appellate Section,
Uniled States Department of Justice,

Mr. Noel J. Francisco, Deputy Assistant Attorney General, Office of Legal
Counsel, United Siates Department of Justice,

Mr. Steven Hill, Attorney-Adviser for Economic and Business Affairs, United
States Department of State,

Mr. Clifton M. Johnson, Legal Counsellor, United States Embassy, The
Hague,

Mr. David A. Kaye, Deputy Legal Counsellor, United States Embassy, The
Hague,

Mr. Peter W. Mason, Attorney-Adviser for Consular Affairs, United States
Department of State,
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Ms Marianne Hata, United States Department of State,

Ms Cecile Jouglet, United States Embassy, Paris,

Ms Joanne Nelligan, United States Department of State,

Ms Laura Romains, United States Embassy, The Hague,

as Administrative Staff,
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Tue Courr,

composed as above,
after deliberation,

delivers the following Judgment :

t. On 9 January 2003 the United Mexican States (hereinafter referred to us
“Mexico™) filed in the Registry of the Court an Application instituting proceed-
ings against the United States of America (hereinafter referred to as the
“United States™) for “violations of the Vienna Convention on Consular Relu-
tions™ of 24 April 1963 (hereinafter referred to as the “Vienna Convention™)
allegedly committed by the United States.

In its Application, Mexico based the jurisdiction of the Court on Article 36,
paragraph 1, of the Statute of the Court and on Article T of the Optional Pro-
tocol concerning the Compulsory Settlement of Disputes, which accompanies
the Vienna Convention {hereinafter referred to as the “Optional Protocol”).

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was
forthwith communicated to the Government of the United States; and, in
accordance with paragraph 3 of that Article, all States entitled to appear before
the Court were notified of the Application.

3. On 9 January 2003, the day on which the Application was filed, the Mexi-
can Government also filed in the Registry of the Court a request for the indica-
tion of provisional measures based on Article 41 of the Statute and Articles 73,
74 and 75 of the Rules of Court.

By an Order of 5 Febrnary 2003, the Court indicated the following provi-
sional measures:

“(a) The United States of America shall take all measures necessary to
ensure that Mr. César Roberto Fierro Reyna, Mr. Roberto Moreno
Ramos and Mr. Osvaldo Torres Aguilera are not executed pending’
final judgment in these proceedings;

(&} The Government of the United States of America shall inform the
Court of all measures taken in implementation of this Order.”

Tt further decided that, “until the Court has rendered its final judgment, it shall
remain seised of the matters” which formed the subject of that Order.

In a letter of 2 November 2003, the Agent of the United States advised the
Court that the United States had “informed the relevant state authorities of
Mexico’s application™; that, since the Order of 5 February 2003, the United
States had “obtained from them information about the status of the fifty-four
cases, including the three cases identified in paragraph 59 (1) (a} of that
Order”; and that the United States could “confirm that none of the named
individuals [had] been executed”.

4. In accordance with Article 43 of the Rules of Court, the Registrar sent the
notification referred to in Article 63, paragraph 1, of the Statute to all States
parties to the Vienna Convention or to that Convention and the Optional Pro-
tocol.

5. By an Order of 5 February 2003, the Court, taking account of the views of
the Parties, fixed 6 June 2003 and 6 October 2003, respectively, as the time-
limits for the filing of a Memorial by Mexico and of a Counter-Memorial by
the United States.

9
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6. By an Order of 22 May 2003, the President of. the Court, on the joint
request of the Agents of the two Parties, extended to 20 June 2003 the time-
limit for the filing of the Memorial; the time-limit for the filing of the Counter-
Memorial was extended, by the same Order, (0 3 November 2003.

By a letter dated 20 June 2003 and received in the Registry on the same day,
the Agent of Mexico informed the Court that Mexico was unable for technical
reasons to file the original of its Memorial on time and accordingly asked the
Court to decide, under Article 44, paragraph 3, of the Rules of Court, that the
filing of the Memorial after the expiration of the time-limit fixed therefor would
be considered as valid; that letter was accompanied by two electronic copies of
the Memorial and its annexes. Mexico having filed the original of the Memorial
on 23 June 2003 and the United States having informed the Court, by a letter
of 24 June 2003, that it had no comment to make on the matter, the Court
decided on 25 June 2003 that the filing would be considered as valid.

7. In a letter of 14 October 2003, the Agent of Mexico expressed his Goyv-
ernment’s wish to amend its submissions in order to include therein the cases
of two Mexican nationals, Mr. Victor Miranda Guerrero and Mr. Tonatihu
Aguilar Saucedo, who had been sentenced to death, after the filing of Mexico™s
Memorial, as a result of criminal proceedings in which, according to Mexico,
the United States had failed to comply with its obligations under Article 36 of
the Vienna Convention.

In a letter of 2 November 2003, under cover of which the United States filed
its Counter-Memorial within the time-limit prescribed, the Agent of the United
States informed the Court that his Government cbjected to the amendment of
Mexico's submissions, on the grounds that the request was late, that Mexico
had submitted no evidence concerning the alleged facts and that there was not
enough time for the United States to investigate them.

In a letter received in the Registry on 28 November 2003, Mexico responded
to the United States objection and at the same time amended its submissions so
as 1o withdraw its request for relief in the cases of two Mexican nationals men-
tioned in the Memorial, Mr. Enrique Zambrano Garibi and Mr. Pedro Hernan-
dez Alberto, having come to the conclusion that the former had dual Mexican
and United States nationality and that the latter had been informed of his right
of consular notification prior to interrogation,

On 9 December 2003, the Registrar informed Mexico and the United States
that, in order to ensure the procedural equality of the Parties, the Court had
decided not te authorize the amendment of Mexico’s submissions so as to
include the two additional Mexican nationals mentioned above. He also
informed the Parties that the Court had taken note that the United States had
made no objection to the withdrawal by Mexico of its request for relief in the
cases of Mr. Zambrano and Mr. Hernandez.

§. On 28 November 2003 and 2 December 2003, Mexico filed various docu-
ments which it wished to produce in accordance with Article 56 of the Rules of
Court. By letters dated 2 December 2003 and 5 December 2003, the Agent of
the United States informed the Court that his Government did not object to the
production of these new documents and that it intended to exercise its right to
comment upen these documents and to submit documents in support of its
comments, pursuant to paragraph 3 of that Article. By letters dated 9 Decem-
ber 2003, the Registrar informed the Parties that the Court had taken note that

10
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the United States had no objection to the production of these documents and
that accordingly counsel would be free to refer to them in the course of the
hearings. On 10 December 2603, the Agent of the United States filed the com-
ments of his Government on the new documents produced by Mexico, together
with a number of documents in support of those comments.

3, Since the Court included upon the Bench no judge of Mexican national-
ity, Mexico availed itself of its right under Article 31, paragraph 2, of the
Statute to choose a judge ad hoc to sit in the case: it chose Mr. Bernardo
Septlveda.

10. Pursuant to Article 53, paragraph 2, of its Rules, the Court, having con-
sulted the Parties, decided that copies of the pleadings and documents annexed
would be made accessible to the public on the opening of the oral proceedings.

11. Public sittings were held between 15 and 19 December 2003, at which the
Court heard the oral arguments and replies of:

For Mexico: H.E. Mr. Juan Manuel Gomez-Robledo,
Ms Sandra L. Babcock,
Mr. Victor Manuel Uribe Avifia,
Mr. Donald Francis Donovan,
Ms Katherine Birmingham Wilmore,
H.E. Mr. Santiago Oiiate,
Ms Socorro Flores Liera,
Mr. Carlos Bernal,
Mr. Dietmar W. Prager,
Mr. Pierre-Marie Dupuy.

For the United States: The Honourable William H, Taft, IV,

Ms Elisabeth Zoller,

Mr. Patrick F. Philbin,

Mr. John Byron Sandage,

Ms Catherine W. Brown,

Mr. D. Stephen Mathias,

Mr. James H. Thessin,

Mr. Thomas Weigend.

*

12. In its Application, Mexico formulated the decision requested in the fol-
lowing terms:

“The Government of the United Mexican States therefore asks the

Court to adjudge and declare:

(1) that the United States, in arresting, detaining, trying, convicting, and
sentencing the 54 Mexican nationals on death row described in this
Application, violated its international legal obligations to Mexico, in
its own tight and in the exercise of its right of consular protection of
its nationals, as provided by Articles 5 and 36, respectively of the
Vienna Convention;

(2) that Mexico is therefore entitled to restitutio in integrum;
{3) that the United States is under an international legal obligation not to

11
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apply the doctrine of procedural default, or any other doctrine of
its municipal law, to preclude the exercise of the rights afforded by
Article 36 of the Vienna Convention;

(4) that the United States is under an international legal obligation to

catry out in conformity with the foregoing international legal obliga-
tions any future detention of or eriminal proceedings against the 54
Mexican nationals on death row or any other Mexican national in its
territory, whether by a constituent, legislative, executive, judicial or
other power, whether that power holds a superior or a subordinate
position in the organization of the United States, and whether that
power’s functions are international or internal in character;

{5) that the right to consular notification under the Vienna Convention is

a human right;

and that, pursuant to the foregoing international legal obligations,

(1) the United States must restore the status que ante, that is, re-establish

the situation that existed beforc the detention of, proceedings against,
and convictions and sentences of, Mexico’s nationals in violation of
the United States international legal obligations;

{2) the United States must take the steps necessary and sufficient to

ensure that the provisions of its municipal law enable full effect to be
given to the purposes for which the rights afforded by Article 36 are
intended;

(3) the United States must take the steps necessary and sufficient to estab-

lish a meaningful remedy at law tot violations of the rights afforded te
Mexico and its nationals by Article 36 of the Vienna Convention,

- inchuding by barring the imposition, as a matter of municipal law, of

any procedural penalty for the failure timely to raise a claim or
defence based on the Vienna Convention where competent authorities
of thc United States have breached their obligation to advise the
national of his or her rights under the Convention; and

{4) the United States, in light of the pattcrn and practice of viclations set

forth in this Application, must provide Mexico a full guarantee of the
non-repetition of the illegal acts.”

13. In the course ol the writlen procecdings, the following submissions were

presented by the Parties:

On behalf of the Government of Mexico,
in the Memorial:

“For these reasons, . . . the Government of Mexico respectfully requests

the Court to adjudge and declare
{1) that the United States, in arresting, detaining, trying, convicting, and

sentencing the fifty-four Mexican nationals on death row described in
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Mexico’s Application and this Memorial, violated its international
legal obligations to Mexico, in its own right and in the exercise
of its right of diplomatic protection of its nationals, as provided by
Article 36 of the Vienna Convention ;

that the obligation in Article 36 (1} of the Vienna Convention requires
notification before the competent authorities of the receiving State
interrogate the foreign national or take any other action potentially
detrimental to his or her rights;

that the United States, in applying the doctrine of procedural default,
or any other doctrine of its municipal law, to preclude the exercise and
review of the rights afforded by Article 36 of the Vienna Convention,
violated its international Iegal obligations to Mexico, in its own right
and in the exercise of its right of diplomatic protection of its nationals,
as provided by Article 36 of the Vienna Convention; and

that the United States is under an international legal obligation to
carry out in conformity with the foregoing international legal obliga-
tions any future detention of or criminal proceedings against the fifty-
four Mexican nationals on death row and any other Mexican national
in its territory, whether by a constituent, legislative, executive, judicial
or other power, whether that power holds a superior or 4 subordinate
position in the organization of the United States, and whether that
powcr’s functions are international or internal in character;

and that, pursuant to the foregoing international legal obligations,

()

Mexico is entitled to restitutio in integrum and the United States there-
fore is under an obligation to restore the stafus quo ante, that is, re-
establish the situation that existed at the time of the detention and
prior to the interrogation of, proceedings against, and convictions and
sentences of, Mexico’s nationals in violation of the United States’
international legal obligations, specifically by, among other things,

fa) vacating the convictions of the fifty-four Mexican nationals;
(b} vacating the sentences of the fifty-four Mexican nationals;

{c) excluding any subsequent proceedings against the fifty-four Mexi-
can nationals any statements and confessions obtained from them
prior to notification of their rights to consular notification and
ACCCss

{d) preventing the application of any procedural penalty for a Mexi-
can national’s failure timely to raise a claim or defence based on
the Vienna Convention where competent authorities of the United
States have breached their obligation to advise the national of his
rights under the Convention ;
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preventing the application of any municipal law doctrine or
judicial holding that prevents a court in the United States from
providing a remedy, including the relief to which this Court
holds that Mexico s entitled here, to a Mexican national whose
Article 36 rights have been violated; and

preventing the application of any municipal law doctrine or judi-
cial holding that requires an individualized showing of prejudice
as a prerequisite to relief for the violations of Article 36;

{2) the United States, in light of the regular and continuous violations set
forth in Mexico’s Application and Memorial, is under an obligation to
take all legislative, executive, and judicial steps necessary to:

fa)

{b)

(¢}

ensure that the regular and continuing violations of the Article 36
consular notification, access, and assistance rights of Mexico and
its nationals cease;

guarantee that its competent authoritics, of federal, state, and
local jurisdiction, maintain regular and routine compliance with
their Article 36 obligations;

ensure that its judicial authorities cease applying, and guarantee
that in the futurc they will not apply:

(i) any procedural penalty for a Mexican national’s failure
timely to raise a claim or defence based on the Vienna Con-
vention where competent authorities of the United States
have breached their obligation to advise the national of his
or her rights under the Convention;

(ii) any municipal law. doctrine or judicial holding that prevents
a court in the United States from providing a remedy,
including the relief to whick this Court holds that Mexico is
entitled here, to a Mexican national whose Article 36 rights
have been vialated; and

(iii) any municipal law doctrine or judicial holding that requires
an individualized showing of prejudice as a prerequisite to
relief for the Vienna Convention violations shown here.”

.

On hehalf of the Government of the United States,

in the Counter-Memorial :

“On the basis of the facts and arguments set out above, the Government

Parties:

14

of the United States of America requests that the Court adjudge and
declare that the claims of the United Mexican States are dismissed.”

14. At the oral procecdings, the following submissions were presented by the
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On behalf of the Government of Mexico,

15

“The Government of Mexico respectfully requests the Court to adjudge
and declare

(1)

(2)

3)

)

&)

Q)

M

that the United States of America, in arresting, detaining, trying, con-
victing, and sentencing the 52 Mexican nationals on death row
described in Mexico’s Memorial, violated its international legal
obligations to Mexico, in its own right and in the exercise of its
right to diplomatic protection of its nationals, by failing te inform,
without delay, the 52 Mexican nationals after their arrest of their
right to consular notification and access under Article 36 (1) (b)
of the Vienna Convention on Consular Relations, and by depriving
Mexico of its right to provide consular protection and the 52
nationals’ right to receive such protection as Mexico would provide
under Article 36 (1} (a) and (¢} of the Convention;

that the obligation in Article 36 (1) of the Vienna Convention requires
notification of consular rights and a reasonable opportunity for con-
sular access before the competent authorities of the receiving State
take any action potentially detrimental to the forcign national’s rights;

that the United States of America violated its obligations under
Article 36 (2} of the Vienna Convention by failing to provide mean-
ingful and effective review and reconsideration of convictions and
sentences impaired by a violation of Article 36 (1); by substituting
for such review and reconsideration clemency proceedings; and by
applying the ‘procedural default’ doctrine and other municipal law
doctrines that fail to attach legal significance to an Article 36 (1) vio-
lation on its own terms;

that pursuant to the injuries suffered by Mexico in its own right and
in the exercise of diplomatic protection of its nationals, Mexico is
entitled to full reparation for those injuries in the form of restitutio
in integrum,

that this restitution consists of the obligation to restore the status quo
ante by annulling or otherwise depriving of full force or effect the con-
victions and sentences of all 52 Mexican nationals;

that this restitution also includes the obligation to take all measures
necessary to ensure that a prior violation of Article 36 shall not affect
the subsequent proceedings;

that to the extent that any of the 52 convictions or sentences are not
annilled, the United States shall provide, by means of its own choos-
ing, meaningful and effective review and reconsideration of the convie-
tions and sentences of the 52 nationals, and that this obligation cannot
be satisfied by means of clemency proceedings or if any municipal law
rule or doctrine inconsistent with paragraph (3) above is applied; and
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(8) that the United States of America shall ccase its violations of
Article 36 of the Vienna Convention with regard to Mexico and its
52 nationals and shall provide appropriate guarantees and assurances
that it shall take measures sufficient to achieve increased compliance
with Article 36 (1) and to ensure compliance with Article 36 (2).”

On behalf of the Government of the United States,

“On the basis of the facts and arguments made by the United States in
its Counter-Memorial and in these proceedings, the Government of the
United States of America requests that the Court, taking into account that
the United States has conformed its conduct to this Court’s Judgment in
the LaGrand Case (Germany v. Unitéd States of America}, not only with
respect to German nationals but, consistent with the Declaration of the
President of the Court in that case, to all detained foreign nationals,
adjudge and declare that the claims of the United Mexican States are dis-
mussed.”

15. The present proceedings have been brought by Mexico against the
United States on the basis of the Vienna Convention, and of the Optional
Protocol providing for the jurisdiction of the Court over “disputes arising
out of the interpretation or application” of the Convention. Mexico and
the United States are, and were at all relevant times, parties to the Vienna
Convention and to the Optional Protocol. Mexico claims that the United
States has committed breaches of the Vienna Convention in relation to
the treatment of a number of Mexican nationals who have been tried,
convicted and sentenced to death in criminal proceedings in the United
States. The original claim related to 54 such persons, but as a result of
subsequent adjustments to its claim made by Mexico (see paragraph 7
above), only 52 individual cases are involved. These criminal proceedings
have been taking place in nine different States of the United States,
namely Catifornia (28 cases), Texas (15 cases), Illinois (three cases),
Arizona (one case), Arkansas (one case), Nevada (one case), Ohio
(one case), Oklahoma (one case) and Oregon (one case), between 1979
and the present.

16. For convenience, the names of the 52 individuals, and the numbers
by which their cases will be referred to, are set out below:

Carlos Avena Guillen

Héctor Juan Avyala

Vicente Benavides Figueroa
Constantino Carrera Montenegro
Jorge Contreras Lopez

el el bl

16
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Daniel Covarrubias Sanchez .
Marcos Esquivel Barrera
Rubén Gdmez Pérez

Jaime Armando Hoyos
Arturo Juarez Suarez

. Juan Manuel Lopez

José Lupercio Casares

. Luis Alberto Maciel Hernandez

. Abelino Manriquez Jaquez

. Omar Fuentes Martinez (a.k.a. Luis Aviles de fa Cruz)
. Miguel Angel Martinez Sanchez

. Martin Mendoza Garcia

. Sergio Ochoa Tamayo

Enrique Parra Duefias
Juan de Dios Ramirez Villa

. Magdaleno Salazar

. Ramon Salcido Bojorquez

. Juan Ramon Sanchez Ramirez
. Ignacio Tafoya Arriola

. Alfredo Valdez Reyes

. Eduardo David Vargas

Tomas Verano Cruz

. [Case withdrawn]

Samuel Zamudio Jiménez

. Juan Carlos Alvarez Banda
. César Roberto Fierro Reyna

Héctor Garcia Torres

. Ignacio Gdémez

Ramiro Hernandez Llanas

. Ramiro Rubi Ibarra

Humberto Leal Garcia

. Virgilio Maldonado
. José Ermesto Medellin Rojas

Roberto Moreno Ramos

. Daniel Angel Plata Estrada
. Rubén Ramirez Cardenas

. Félix Rocha Diaz

. Oswaldo Regalado Soriano
. Edgar Arias Tamayo

. Juan Caballero Hernandez
. Mario Flores Urban

. Gabriel Solache Romero

. Martin Raul Fong Soto

. Rafael Camargo Ojeda

. [Case withdrawn]

. Carlos René Pérez Gutiérrez
. José Trinidad Loza
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53. Osvaldo Netzahualcovotl Torres Aguilera
54. Horacio Alberto Reyes Camarena

17. The provisions of the Vienna Convention of which Mexico alleges
violations are contained in Article 36. Paragraphs 1 and 2 of this Article
are set out respectively in paragraphs 50 and 108 below. Article 36
relates, according to its title, to “Communication and contact with
nationals of the sending State”. Paragraph 1 (b) of that Article provides
that if a national of that State “is arrested or committed to prison or to
custody pending trial or is detained in any other manner”, and he so
reguests, the local consular post of the sending State is to be notified. The
Article goes on to provide that the “competent authorities of the receiving
State” shall “inform the person concerned without delay of his rights” in
this respect. Mexico claims that in the present case these provisions were
not complied with by the United States authorities in respect of the 52
Mexican nationals the subject of its claims. As a result, the United States
has according 1o Mexico committed breaches of paragraph | (£); more-
over, Mexico claims, for reasons to be explained below (see paragraphs 98
et seq.), that the United States is also in breach of paragraph 1 {a) and
(c) and of paragraph 2 of Article 36, in view of the relationship of
these provisions with paragraph 1 {b).

18. As regards the terminology emptoyed to designate the obligations
incumbent upen the receiving State under Article 36, paragraph 1 (b},
the Court notes that the Parties have used the terms “inform” and
“notify” in differing senses. For the sake of clarity, the Court, when
speaking in its own name in the present Judgment, wilt use the word
“inform™ when referring to an individual being made aware of his rights
under that subparagraph and the word “notify” when referring to the
giving of notice to the consular post.

19. The underlying facts alleged by Mexico may be briefly described as
follows: some are conceded by the United States, and some disputed.
Mexico states that all the individuals the subject of its claims were Mexi-
can nationals at the time of their arrest. It further contends that the
United States authorities that arrested and interrogated these individuals
had sufficient information at their disposal to be aware of the foreign
nationality of those individuals. According to Mexico’s account, in 50 of
the specified cases, Mexican nationals were never informed by the com-
petent United States authorities of their rights under Article 36, para-
graph 1 (b, of the Vienna Convention and, in the two remaiing cases,
such information was not provided “without delay”, as required by that
provision, Mexico has indicated that in 29 of the 52 cases its consular
authorities learned of the detention of the Mexican nationals only after
death sentences had been handed down. In the 23 remaining cases,
Mexico contends that it learned of the cases through means other than
notification to the consular post by the competent United States authori-
ties under Article 36, paragraph 1| (&J. It explains that in five cases this

18

i



27 AVENA AND OTHERS (JUDGMENT)

was too late to affect the trials, that in 15 cases the defendants had
already made incriminating statements, and that it became aware of the
other three cases only after considerable delay.

20, Of the 52 cases referred to in Mexico’s final submissions, 49 are
currently at different stages of the proceedings before United States judi-
cial authorities at state or federal level, and in three cases, those of
Mr. Fierro (case No. 31), Mr. Moreno (case No. 39) and Mr. Torres {case
No. 53), judicial remedies within the United States have already been
exhausted. The Court has been informed of the variety of types of pro-
ceedings and forms of relief available in the criminal justice systems of
the United States, which can differ from state to state. In very general
terms, and according to the description offered by both Parties in their
pleadings, it appears that the 52 cases may be classified into three catego-
ries: 24 cases which are currently in direct appeal; 25 cases in which
means of direct appeal have been exhausted, but post-conviction relief
{habeas corpus), either at state or at federal level, is still available; and
three cases in which no judicial remedies remain. The Court also notes
that, in at least 33 cases, the alleged breach of the Vienna Convention
was raised by the defendant either during pre-trial, at trial, on appeal or
in habeas corpus proceedings, and that some of these claims were dis-
missed on procedural or substantive grounds and others are still pending.
To date, in none of the 52 cases have the defendants had recourse to the
clemency process.

21. On 9 January 2003, the day on which Mexico filed its Application
and a request for the indication of provisional measures, all 52 individ-
nals the subject of the claims were on death row. However, two days later
the Governor of the State of Illinois, exercising his power of clemency
review, commuted the sentences of all convicted individuals awaiting
execution in that State, including those of three individuals named in
Mexico’s Application (Mr. Caballero {case No. 45), Mr. Flores (case
No. 46) and Mr. Solache (case No. 47)). By a letter dated 20 January
2003, Mexico informed the Court that, further to that decision, it with-
drew its request for the indication of provisional measures on behalf of
these three individuals, but that its Application remained unchanged. In
the Order of 5 February 2003, mentioned in paragraph 3 above, on the
request by Mexico for the indication of provisional measures, the Court
constdered that it was apparent from the information before it that the
three Mexican nationals named in the Application who had exhausted all
judicial remedies in the United States (see paragraph 20 above} were at
risk of execution in the following months, or even weeks. Consequently,
it ordered by way of provisional measure that the United States take all
measures necessary fo ensure that these individuals would not be executed

19
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pending final judgment in these proceedings. The Court notes that, at the
date of the present Judgment, these three individuals have not been
executed, but further notes with great concern that, by an Order dated
1 March 2004, the Oklahoma Court of Criminal Appeals has set an
execution date of 18 May 2004 for Mr. Torres.

x ¥ x

THE MEXICAN OBJECTION TO THE UNITED STATES QBIECTIONS TO
JUrRISDICTION AND ADMISSIBILITY

22. As noted above, the present dispute has been brought before the
Court by Mexico on the basis of the Vienna Convention and the Optional
Protocol to that Convention. Article 1 of the Optional Protocol provides:

“Disputes arising out of the interpretation or application of the
[Vienna] Convention shall lie within the compulsory jurisdiction of
the International Court of Justice and may accordingly be brought
before the Court by a written application made by any party to the
dispute being a Party to the present Protocol.”

23. The United States has presented a number of objections to the
jurisdiction of the Court, as well as a number of objections to the
admissibility of the claims advanced by Mexico. It is however the conten-
tion of Mexico that all the objections raised by the United States are
inadmissible as having been raised after the expiration of the time-limit
laid down by the Rules of Court. Mexico draws attention to the text of
Article 79, paragraph 1, of the Rules of Court as amended in 2000, which
provides that

“Any objection by the respondent to the jurisdiction of the Court
or to the admussibility of the application, or other objection the deci-
sion upon which is requested before any further proceedings on the
merits, shall be made in writing as scon as possible, and not later
than three months after the delivery of the Memaorial.”

The previcus text of this paragraph required objections to be made
“within the time-limit fixed for delivery of the Counter-Memorial”. In the
present case the Memorial of Mexice was filed on 23 June 2003; the
objections of the United States to jurisdiction and admissibility were
presented in its Counter-Memorial, filed on 3 November 2003, more
than four months later.

24, The United States has observed that, during the proceedings on
the request made by Mexico for the indicaticen of provisional measures in
this case, it specifically reserved its right to make jurisdictional arguments
at the appropriate stage, and that subsequently the Parties agreed that
there should be a single round of pleadings. The Court would however
emphasize that parties to cases before it cannot, by purporting to “reserve
their rights” to take some procedural action, exempt themselves from the
application to such action of the provisions of the Statute and Rules of

20
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Court (cf. Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide ( Bosnia and Herzegovina v. Yugosiavia ),
Order aof 13 September 1993, I. C.J. Reports 1993, p. 338, para. 28).

The Court notes, however, that Article 7% of the Rules applies only to
preliminary objections, as is indicated by the title of the subsection of the
Rules which it constitutes. As the Court observed in the Lockerbie cases,
“if it is to be covered by Article 79, an objection must . . . possess a ‘pre-
liminary’ character”, and “Paragraph 1 of Article 79 of the Rules of
Court characterizes as ‘preliminary’ an objection ‘the decision upon
which is requested before any further proceedings™ (Questions of Inter-
pretation and Application of the 1971 Montreal Convention arising from
the Aerial Incident at Lockerbie {Libyvan Arab Jamahiriya v. United
Kingdom) ( Libyan Arab Jamahiriva v. United States of America), Pre-
fiminary Objections, I.C.J. Reports 1998, p. 26, para. 47; p. 131, para. 46);
and the effect of the timely presentation of such an objection is that the
proceedings on the merits are suspended (paragraph 5 of Article 79). An
objection that is not presented as a preliminary objection in accordance
with paragraph 1 of Article 79 does not thereby become inadmissible.
There are of course circumstances in which the party failing to put for-
ward an objection to jurisdiction might be held to have acquiesced in
jurisdiction (Appeal Relating to the Jurisdiction of the ICAQ Council,
Judgment, 1. C.J. Reports 1972, p. 52, para. 13). However, apart from
such circumstances, a party failing to avail itself of the Article 79
procedure may forfeit the right to bring about a suspension of the pro-
ceedings on the merits, but can still argue the objection along with the
merits. That is indeed what the United States has done in this case; and,
for reasons to be indicated below, many of its objections are of such a
nature that they would in any event probably have had to be heard along
with the merits. The Court concludes that it should not exclude from
consideration the objections of the United States to jurisdiction and
admissibility by reasen of the fact that they were not presented within
three months from the date of filing of the Memorial.

25. The United States has submitted four objections to the jurisdiction
of the Court, and five to the admissibility of the clatms of Mexico. As
noted above, these have not been submitted as preliminary objections
under Article 79 of the Rules of Court; and they are not of such a nature
that the Court would be required to examine and dispose of all of them in
fimine, before dealing with any aspect of the merits of the case. Some are
expressed 1o be only addressed to certain claims; some are addressed to
questions of the remedies to be indicated if the Court finds that breaches
of the Vienna Convention have been committed; and some are of such a
nature that they would have to be dealt with along with the merits. The
Court will however now examine each of them in turn.
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UNITED STATES OBIECTIONS TO JURISDICTION

26. The United States contends that the Court lacks jurisdiction to
decide many of Mexico’s c¢laims, inasmuch as Mexico’s submissions in
the Memorial asked the Court to decide questions which do not arise out
of the interpretation or application of the Vienna Convention, and which
the United States has never agreed to submit to the Court.

*

27. By its first jurisdictional objection, the United States suggested
that the Memorial is fundamentally addressed to the treatment of Mexi-
can nationals in the federal and state criminal justice systems of the
United States, and the operation of the United States criminal justice sys-
tem as a whole. It suggested that Mexico’s invitation to the Court to
make what the United States regards as “far-reaching and unsustainable
findings concerning the United States criminal justice systems” would be
an abuse of the Court’s jurisdiction. At the hearings, the United States
contended that Mexico is asking the Court to interpret and apply the
treaty as if it were intended principally to govern the operation of a
State’s criminal justice system as it affects foreign nationals.

28. The Court would recall that its jurisdiction in the present case has
been invoked under the Vienna Convention and Optienal Protocol to
determine the nature and extent of the obligations undertaken by the
United States towards Mexico by becoming party to that Convention. If
and so far as the Court may find that the obligations accepted by the
parties to the Vienna Convention included commitments as to the con-
duct of their municipal courts in relation to the nationals of other parties,
then in order to ascertain whether there have been breaches of the Con-
vention, the Court must be able to examine the actions of those courts in
the light of international law, The Court is unable to uphold the conten-
tion of the United States that, as a matter of jurisdiction, it is debarred
from enquiring into the conduct of criminal proceedings in United States
courts. How far it may do so in the present case is a matter for the merits.
The first objection of the United States to jurisdiction cannot therefore be
upheld.

*

29. The second jurisdictional objection presented by the United States
was addressed to the first of the submissions presented by Mexico in its
Memorial (see paragraph 13 above). The United States pointed out that
Article 36 of the Vienna Convention “creates no obligations constraining
the rights of the United States to arrest a foreign national”; and that
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simifarly the “detaining, trying, convicting and sentencing” of Mexican
nationals could not constitute breaches of Article 36, which merely lays
down obligations of notification, The United States deduced from this
that the matters raised in Mexico’s first submission are outside the juris-
diction of the Court under the Vienna Convention and the Optional Pro-
tocol, and it maintains this objection in response to the revised submis-
sion, presented by Mexico at the hearings, whereby it asks the Court to
adjudge and declare:

“That the United States of America, in arresting, detaining, try-
ing, convicting, and sentencing the 52 Mexican nationals on death
row described in Mexico’s Memorial, violated its international legal
obligations to Mexico, in its own right and in the exercise of its right
to diplomatic protection of its nationals, by failing to inform, with-
out delay, the 52 Mexican nationals after their arrest of their right to
consular notification and access under Article 36 (1) (2} of the
Vienna Convention on Consular Relations, and by depriving Mexico
of its right to provide consular protection and the 52 nationals’
right to receive such protection as Mexico would provide under
Article 36 (1) {a) and (¢} of the Convention.”

30. This issue is a question of interpretation of the obligations imposed
by the Vienna Convention. It is true that the only obligation of the
receiving State toward a foreign national that is specifically enunciated by
Article 36, paragraph 1 (&), of the Vienna Conventicn is to inform such
foreign national of his rights, when he is “arrested or committed to
prison or to custody pending trial or is detained in any other manner”;
the text does not restrain the receiving State from “arresting, detaining,
trying, convicting, and sentencing” the foreign national, or limit its
power to do so. However, as regards the detention, trial, conviction and
sentence of its nationals, Mexico argues that depriving a foreign national
facing criminal proceedings of consular notification and assistance renders
those proceedings fundamentally unfair. Mexico explains in this respect
that:

“Consular notification constitutes a basic component of due pro-
cess by ensuring both the procedural equality of a foreign national
in the criminal process and the enforcement of other fundamental
due process guarantees to which that national is entitled”,
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and that “It is therefore an essential requirement for fair criminal pro-
ceedings against foreign nationals.” Tn Mexico’s contention, “consular
notification has been widely recognized as a fundamental due process
right, and indeed, a human right”. On this basis it argues that the rights
of the detained Mexican nationals have been violated by the authorities
of the United States, and that those nationals have been “subjected to
criminal proceedings without the fairness and dignity to which each per-
son is entitled”. Consequently, in the contention of Mexico, “the integrity
of these proceedings has been hopelessly undermined, their outcomes
rendered irrevocably unjust”. For Mexico to contend, on this basis, that
not merely the failure to notify, but the arrest, detention, trial and con-
viction of its nationals were unlawful is to argue in favour of a particular
interpretation of the Vienna Convention. Such an interpretation may or
may not be confirmed on the merits, but is not excluded from the juris-
dictien conferred on the Court by the Optional Protocol to the Vienna
Convention. The second objection of the United States to jurisdiction
cannot therefore be upheld.

*

31. The third objection by the United States to the jurisdiction of the
Court refers to the first of the submissions in the Mexican Memorial con-
cerning remedies. By that submission, which was confirmed in substance
in the final submissions, Mexico claimed that

“Mexico is entitled to restitutio in integrum, and the United States
therefore is under an obligation to restore the sratus quo ante, that
is, re-establish the situation that existed at the time of the deteation
and prior to the interrogation of, proceedings against, and convic-
tions and sentences of, Mexico’s nationals in viclation of the United
States’ international legal obligations . . .”

On that basis, Mexico went on in its first submission to invite the Court
to declare that the United States was bound to vacate the convictions and
sentences of the Mexican nationals concerned, to exclude from any sub-
sequent proceedings any statements and coafessions obtained from them,
to prevent the application of any procedural penalty for failure to raise a
timely defence on the basis of the Convention, and to prevent the apph-
cation of any municipal law rule preventing coutrts in the United States
from providing a remedy for the viotation of Article 36 rights.

32. The United States objects that so to require specific acts by the
United States in its municipal criminal justice systems would intrude
deeply into the independence of its courts; and that for the Court to
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declare that the United States is under a specific obligation to vacate con-
victions and sentences would be beyond its jurisdiction. The Court, the
United States claims, has no jurisdiction to review appropriateness of
sentences in criminal cases, and even less to determine guilt or innocence,
matters which only a court of criminal appeal could go into.

33. For its part, Mexico points cut that the United States accepts that
the Court has jurisdiction to interpret the Vienna Convention and to
determine the appropriate form of reparation under international law. In
Mexico’s view, these two considerations are sufficient to defeat the third
objection to jurisdiction of the United States.

34. For the same reason as in respect of the second jurisdictional
objection, the Court is unable to uphold the contention of the United
States that, even if the Court were to find that breaches of the Vienna
Convention have been committed by the United States of the kind
alleged by Mexico, it would still be without jurisdiction to order restitutio
in integrum as requested by Mexico. The Court would recall in this
regard, as it did in the LaGrand case, that, where jurisdiction exists over
a dispute on a particular matter, no separate basis for jurisdiction is
required by the Court in order to consider the remedies a party has
requested for the breach of the obligation (£ C.J. Reports 2001, p. 485,
para. 48). Whether or how far the Court may order the remedy requested
by Mexico are matters to be determined as part of the merits of the dis-
pute. The third objection of the United States to jurisdiction cannot
therefore be uphetd.

*

35. The fourth and last jurisdictional objection of the United States is
that “the Court lacks jurisdiction to determine whether or not consular
notification is a ‘human right’, or to declare fundamental requirements of
substantive or procedural due process”. As noted above, it is on the basis
of Mexico’s contention that the right to consular notification has been
widely recognized as a fundamental due process right, and indeed a
human right, that it argues that the rights of the detained Mexican
nationals have been violated by the authorities of the United States, and
that they have been “subjected to criminal proceedings without the fair-
ness and dignity to which each person is entitled”. The Court observes
that Mexico has presented this argument as being a matter of inter-
pretation of Article 36, paragraph 1 (&), and therefore belonging to
the merits. The Court considers that this is indeed a question of inter-
pretation of the Vienna Conventicn, for which it has jurisdiction; the
fourth objection of the United States to jurisdiction cannot therefore be
upheld. ’
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~LINITED STATES OBIECTIONS TO ADMISSIBILITY

36. Inits Counter-Memorial, the United States has advanced a number
of arguments presented as objections to the admissibility of Mexico’s
claims, It argues that

“Before proceeding, the Court should weigh whether characteris-
tics of the case before it today, or special circumstances related to
particular clairas, render either the entire case, or particular claims,
inappropriate for further consideration and decision by the Court.”

*

37. The first objection under this head is that “Mexico’s submissions
should be found inadmissible because they seek to have this Court func-
tion as a court of criminal .appeal”; there is, in the view of the United
States, “no other apt characterization of Mexico’s two submissions in
respect of remedies”, The Court notes that this contention is addressed
solely to the question of remedies. The United States does not contend on
this ground that the Court should decline jurisdiction to enquire into the
question of breaches of the Vienna Convention at all, but simply that, if
such breaches are shown, the Court should do no more than decide that
the United States must provide “review and reconsideration” along the
lines indicated in the Judgment in-the LaGrand case (I C.J. Reports 2001,
pp. 513-514, para. 125). The Court notes that this i a matter of merits.
The first objection of the United States to admissibility cannot therefore
be upheld.

*®

38. The Court now turns to the objection of the United States
based on the rule of exhausticn of local remedies. The United States
contends that the Court “should find inadmissible Mexico’s claim to
exercis¢ its right of diplomatic protection on behalf of any Mexican
national who has failed to meet the customary legal requirement of
exhaustion of municipal remedies™. It asserts that in a number of the
cases the subject of Mexico’s claims, the detained Mexican national,
even with the benefit of the provision of Mexican consular assistance,
failed to raise the alleged non-compliance with Article 36, paragraph 1,
of the Vienna Convention at the trial. Furthermore, it contends that
all of the claims relating to cases referred to in the Mexican Memorial
are inadmissible because local remedies remain available in every case.
It has drawn attention to the fact that lLitigation is pending before
courts in the United States in a large number of the cases the subject
of Mexico’s claims and that, in those cases where judicial remedies
have been exhausted, the defendants have not had recourse to the
clemency process available to them; from this it concludes that none
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of the cases “is in an appropriate posture for review by an international
tribunal”,

39. Mexico responds that the rule of exhaustion of local remedies can-
not preclude the admissibility of its claims. It first states that a majority
of the Mexican nationals referred to in paragraph 16 above have sought
judicial remedies in the United States based on the Vienna Convention
and that their claims have been barred, notably on the basis of the pro-
cedural default doctrine. In this regard, it quotes the Court’s statement in
the LaGrand case that

“the United States may not . . . rely before this Court on this fact in
order to preclude the admissibility of Germany’s [claim] . . , as it
was the United States itself which had failed to carry out its obliga-
tion under the Convention to inform the LaGrand brothers” (I.C.J.
Reports 2001, p. 488, para. 60).

Further, in respect of the other Mexican nationals, Mexico asserts that

“the courts of the United States have never granted a judicial
remedy to any foreign national for a violation of Article 36. The
United States courts hold either that Article 36 does not create an
individual right, or that a foreign national who has been denied his
Article 36 rights but given his constitutional and statutory rights,
cannot establish prejudice and therefore cannot get relief,”

It concludes that the available judicial remedies are thus ineffective. As
for clemency procedures, Mexico contends that they cannot count for
purposes of the rule of exhaustion of local remedies, because they are not
a judicial remedy.

40. In its final submissions Mexico asks the Court to adjudge and
declare that the United States, in failing to comply with Article 36, para-
graph 1, of the Vienna Convention, has “violated its international legal
obligations to Mexico, in its own right and in the exercise of its right of
diplomatic protection of its nationals™.

The Court would first observe that the individual rights of Mexican
nationals under paragraph 1 (5} of Article 36 of the Vienna Convention
are rights which are to be asserted, at any rate in the first place, within
the domestic legal system of the United States. Only when that process is
completed and local remedies are exhausted would Mexico be entitled to
espouse the individual claims of its nationals through the procedure of
diplomatic protection.

In the present case Mexico does not, however, claim to be acting solely
on that basis. It also asserts its own claims, basing them on the injury
which it contends that it has itself suffered, directly and through its
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nationals, as a result of the violation by the United States of the obliga-
tions incumbent upon it under Article 36, paragraph 1 {a), () and {¢).

The Court would recall that, in the LaGrand case, it recognized that

“Article 36, paragraph 1 [of the Vienna Conventicn], creates indi-
vidual rights [for the national concerned), which . . . may be invoked
in this Court by the national State of the detained person™ (£ C.J.
Reports 2001, p. 494, para. 77).

It would further observe that violations of the rights of the individual
under Article 36 may entail a violation of the rights of the sending State,
and that violations of the rights of the latter may entail a violation of the
rights of the individual. In these special circumstances of interdependence
of the rights of the State and of individual rights, Mexico may, in sub-
mitting a claim in its own name, request the Court to rule on the viola-
tion of rights which it claims to have suffered both directly and through
the violation of individual rights conferred on Mexicun nationals under
Acrticle 36, paragraph 1 (#}. The duty to exhaust local remedies does not
apply to such a request. Further, for reasons just explained, the Court
does not find it necessary 1o deal with Mexico’s claims of vielation under
a distinct heading of diplomatic protection. Without needing to pro-
nounce at this juncture on the issues raised by the procedural default
rule, as explained by Mexico in paragraph 39 above, the Court accord-
ingly finds that the second objection by the United States to admissibility
cannot be upheld.

*

41. The Court now turns to the question of the alleged dual national-
ity of certain of the Mexican nationals the subject of Mexico’s claims.
This question is raised by the United States by way of an objection to the
admissibility of those claims: the United States contends that in its
Memorial Mexico had failed to establish that it may exercise diplomatic
protection based on breaches of Mexico’s rights under the Vienna Con-
vention with respect to those of its nationals who are also nationals of the
United States. The United States regards it as an accepted principle that,
when a person arrested or detained in the receiving State is a national of
that State, then even if he is also a national of another State party te the
Vienna Convention, Article 36 has no application, and the authorities
of the receiving State are not required to proceed as laid down in that
Atrticle; and Mexico has indicated that, for the purposes of the present
case it does not contest that dual nationals have no right to be advised
of their rights under Article 36.

42. It has however to be recalled that Mexico, in addition to seeking to
exercise diplomatic protection of its nationals, is making a claim in its
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own right on the basis of the alleged breaches by the United States of
Article 36 of the Vienna Convention. Seen from this standpoint, the
question of dual nationality is not one of admissibility, but of merits. A
claim may be made by Mexico of breach of Article 36 of the Vienna Con-
vention in relation to any of its nationals, and the United States is there-
upon free to show that, because the person concerned was also a United
States national, Article 36 had no application to that persen, so that no
breach of treaty obligations could have occurred. Furthermore, as regards
the claim to exercise diplomatic protection, the question whether Mexico
is entitled to protect a person having dual Mexican and United States
nationality is subordinated to the question whether, in relation to such a
person, the United States was under any obligation in terms of Article 36
of the Vienna Convention. It is thus in the course of its examination of
the merits that the Court will have to consider whether the individuals
concerned, or some of them, were dual nationals in law. Without preju-
dice to the outcome of such examination, the third objection of the
United States to admissibility cannot therefore be upheld.

*

43. The Court now turns to the fourth objection advanced by the
United States to the admuissibility of Mexico’s claims: the contention that

“The Court should not permit Mexico to pursue a claim against
the United States with respect to any individual case where Mexico
had actual knowledge of a breach of the [Vienna Convention] but
failed to bring such breach to the attention of the United States or
did so only after considerable delay.”

In the Counter-Memorial, the United States advances two considerations
in support of this contention: that if the cases had been mentioned
promptly, corrective action might have been possible; and that by
inaction Mexico created an impression that it considered that the
United States was meeting its obligations under the Convention, as
Mexico understood them. At the hearings, the United States suggested
that Mexico had in effect waived its right to claim in respect of the alleged
breaches of the Convention, and to seck reparation.

44, As the Court observed in the case of Certain Phosphate Lands in
Nawru { Nauru v. Austrafia), “delay on the part of a claimant State may
render an application inadmissible”, but “international law does not lay
down any specific time-limit in that regard” (. C.J. Reports 1992, pp. 253-
254, para. 32). In that case the Court recognized that delay might preju-
dice the respondent State “with regard to both the establishment of the
facts and the determination of the content of the applicable law™ (ibid.,
p. 255, para. 36), but it has not been suggested that there is any such risk
of prejudice in the present case. So far as inadmissibility might be based
on an implied waiver of rights, the Court considers that only a much
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more prolonged and consistent inaction on the part of Mexico than any
that the United States has alleged might be interpreted as implying such
a waiver, Furthermore, Mexico indicated a number of ways in which it
brought to the attention of the United States the breaches which it per-
ceived of the Vienna Convention. The fourth objection of the United
States to admissibility cannot therefore be upheld.

*

45. The Court has now to examine the objection of the United States
that the claim of Mexico is inadmissible in that Mexico should not be
allowed to invoke against the United States standards that Mexico does
not follow in its own practice, The United States contends that, in
accordance with basic principles of administration of justice and the
equality of States, both litigants are to be held accountable to the same
rules of international law. The objection in this regard was presented in
terms of the interpretation of Article 36 of the Vienna Convention, in the
sense that, according to the United States, a trealy may not be inter-
preted so as to impose a significantly greater burden on any cne party
than the other (Diversion of Water from the Meuse, Judgment, 1937,
P.C.1J, Series AIB, No. 70, p. 20).

46. The Court would recall that the United States had already raised
an objection of a similar nature before it in the LaGrand case; there, the
Court held that it need not decide “whether this argument of the United
States, if true, would result in the inadmissibility of Germany’s submis-
sions”, since the United States had failed to prove that Germany’s own
practice did not conform to the standards it was demanding from the
United States (£, C.J. Reports 2001, p. 489, para. 63).

47. The Court would recall that it is in any event essential to have in
mind the nature of the Vienna Convention. It lays down certain stand-
ards to be observed by all States parties, with a view to the “unimpeded -
conduct of consular relations”, which, as the Court observed in 1979, is
important in present-day international law “in promoting the develop-
ment of ftiendly relations among nations, and ensuring protection and
assistance for aliens resident in the territories of other States™ (United
States Diplomatic and Consular Staff in Tehran (United States of
America v. fran), Provisional Measures, Order of 15 December 1979,
I C.J. Reports 1979, pp. 19-20, para. 40). Even if it were shown, there-
fore, that Mexico’s practice as regards the application of Article 36 was
not beyond reproach, this would not constitute a ground of objection to
the admissibility of Mexico’s claim. The fifth objection of the United
States to admissibility cannot therefore be upheld.

30




39 AVENA AND OTHERS (JUDGMENT)

48. Having established that it has jurisdiction to entertain Mexico’s
claims and that they are admissible, the Court will now turn to the merits
of those claims.

ARTICLE 36, PARAGRAPH 1

49. In its final submissions Mexico asks the Court to adjudge and
declare that,

“the United States of America, in arresting, detaining, trying, con-
victing, and sentencing the 52 Mexican nationals on death row
described in Mexico’s Memorial, violated its international legal obli-
gations to Mexico, 1n its own right and in the exercise of its right to
diplomatic protection of its nationals, by failing to inform, without
delay, the 52 Mexican nationals after their arrest of their right to
consular notification and access under Article 36 (1) (#) of the
Vienna Convention on Consular Relations, and by depriving Mexico
of its right to provide consular protection and the 52 nationals’
right to receive such protection as Mexico would provide under
Article 36 (1) {a) and (¢} of the Convention™.

50. The Court has already in its Judgment in the LaGrand case
described Article 36, paragraph 1, as “an interrelated régime designed to
facilitate the implementation of the system of consular protection” (f. C.J.
Reports 2001, p. 492, para. 74). It is thus convenient to set out the
entirety of that paragraph.

“With a view toward facilitating the exercise of consular functions
relating to nationals of the sending State:

fa) consular officers shall be free to communicate with nationals of
the sending State and to have access to them. Nationals of the
sending State shall have the same freedom with respect to com-
munication with and access to consular officers of the sending
State;

(b} if he so requests, the competent authorities of the receiving
State shall, without delay, inform the consular post of the send-
ing State if, within its consular district, a national of that State
is arrested or committed to prison or to custody pending trial
or is detained in any other manner. Any communication
addressed to the consular post by the person arrested, in prison,
custody or detention shall be forwarded by the said authorities
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without delay, The said authorities shall inform the person con-
cerned without delay of his rights under this subparagraph;

(c} consular officers shall have the right to visit a national of the
sending State who is in prison, custody or detention, to con-
verse and correspond with him and to arrange for his legal rep-
resentation. They shall also have the right te visit any national
of the sending State who is in prison, custody or detention in
their district in pursuance of a judgment. Nevertheless, consular
officers shall refrain from taking action on behalf of a national
who is in prison, custody or detention if he expressly opposes
such action.”

51. The United States as the receiving State does not deny its duty
to perform these obligations. However, it claims that the obligations
apply only to individuals shown to be of Mexican naticnality alone, and
not to those of dual Mexican/United States nationality. The United
States further contends inter alia that it has not committed any breach
of Article 36, paragraph 1 (&}, upon the proper interpretation of
“without delay” as used in that subparagraph.

52. Thus two major issues under Article 36, paragraph 1 (&), that are
in dispute between the Parties are, first, the question of the nationality of
the individuals concerned ; and second, the question of the meaning to be
given to the expression “without delay”™. The Court will examine each of
these in turn.

53. The Parties have advanced their contentions as to nationality in
three different legal contexts. The United States has begun by making an
objection to admissibility, which the Court has already dealt with (see
paragraphs 41 and 42 above). The United States has further contended
that a substantial number of the 52 persons listed in paragraph 16
above were United States nationals and that it thus had no obligation
to these individuals under Article 36, paragraph 1 (&), The Court will
address this aspect of the matter in the following paragraphs. Finally, the
Parties disagree as to whether the requirement under Article 36, para-
graph 1 {&), for the information to be given “without delay” becomes
operative upon arrest or upon ascertainment of nationality. The Court
will address this issue later (see paragraph 63 below).

54. The Parties disagree as 1o what each of them must show as regards
nationality in connection with the applicability of the terms of Article 36,
paragraph 1, and as to how the principles of evidence have been met on
the facts of the cases.
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55. Both Parties recognize the well-settled principle in international
law that a litigant seeking to establish the existence of a fact bears the
burden of proving it (cf. Military and Paramilitary Activities in and
against Nicaragua ( Nicaragua v. United States of America), Jurisdiction
and Admissibility, Judegment, I.C.J. Reports 1984, p. 437, para. 101},
Mexico acknowledges that it has the burden of proof to show that the
52 persons listed in paragraph 16 above were Mexican nationals to whom
the provisions of Article 36, paragraph 1 (b}, in principle apply. It claims
it has met this burden by providing to the Court the birth certificates of
these nationals, and declarations from 42 of them that they have not
acquired United States nationality. Mexico further contends that the
burden of proof lies on the United States should it wish to contend that
particular arrested persons of Mexican nationality were, at the relevant
time, also United States nationals.

56. The United States accepts that in such cases it has the burden of
proof to demonstrate United States nationality, but contends that none-
theless the “burden of evidence™ as to this remains with Mexico. This dis-
tinction is explained by the United States as arising out of the fact that
persons of Mexican nationality may also have acquired United States
citizenship by operation of law, depending on their parents’ dates and
places of birth, places of residency, marital status at time of their birth
and so forth. In the view of the United States “virtually all such informa-
tion is in the hands of Mexico through the now 52 individuals it repre-
sents”. The United States contends that it was the responsibility of
Mexico to produce such information, which responsibility it has not dis-
charged.

57. The Court finds that it is for Mexico to show that the 52 persons
listed in paragraph 16 above held Mexican nationality at the time of their
arrest. The Court notes that to this end Mexico has produced birth
certificates and declarations of nationality, whose contents have not
been challenged by the United States.

The Court observes further that the United States has, however, ques-
tioned whether some of these individuals were not also United States
nationals. Thus, the United States has informed the Court that, “in the
case of defendant Ayala (case No. 2) we are close to certain that Ayala is
a United States citizen”, and that this could be confirmed with absolute
certainty if Mexico produced facts about this matter. Similarly Mr.
Avena (case No. 1) was said to be “likely” to be a United States citizen,
and there was “some possibility” that some 16 other defendants were
United States citizens. As to six others, the United States said it “cannot
rule out the possibility” of United States nationality. The Court takes the
view that it was for the United States to demonstrate that this was so and
to furnish the Court with all information on the matter in its possession.
In so far as relevant data on that matter are said by the United States to
lie within the knowledge of Mexico, it was for the United States to have
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sought that information from the Mexican authorities. The Court cannot
accept that, because such information may have been in part in the hands
of Mexico, it was for Mexico to produce such information. It was for the
United States to seek such information, with sufficient specificity, and to
demonsirate both that this was done and that the Mexican anthorities
declined or failed to respond to such specific requests. At no stage,
however, has the United States shown the Court that it made specific
enquiries of those authorities about particular cases and that responses
were not forthcoming. The Court accordingly concludes that the United
States has not met its burden of proof in its attempt to show that persons
of Mexican nationality were also United States nationals.

The Court therefore finds that, as regards the 52 persons listed in
paragraph 16 above, the United States had obligations under Article 36,
paragraph 1 (b}

58. Mexico asks the Court to find that

“the obligation in Article 36, paragraph 1, of the Vienna Convention
requires notification of consular rights and a reasonable opportunity
for consular access before the competent authorities of the receiv-
ing State take any action potentially detrimental to the foreign
national’s rights™.

59. Mexico contends that, in each of the 52 cases before the Court, the
United States failed to provide the arrested persons with information as
to their rights under Article 36, paragraph 1 (), “without delay”. It
alleges that in one case, Mr. Esguivel (case No. 7), the arrested person
was informed, but only some 18 months after the arrest, while in another,
that of Mr. Juarez (case No. 10), information was given to the arrested
person of his rights some 40 hours after arrest. Mexico contends that this
still constituted a violation, because “without delay” is to be understood
as meaning “immediately”, and in any event before any interrogation
occurs. Mexico further draws the Court’s attention to the fact that in
this case a United States court found that there had been a violation of
Article 36, paragraph 1 (b), and claims that the United States cannot
disavow such a determination by its own courts. In an Annex to its
Memorial, Mexico mentions that, in a third case (Mr. Ayala, case No. 2},
the accused was informed of his rights upon his arrival on death row,
some four years after arrest. Mexico contends that in the remaining.
cases the Mexicans concerned were in fact never so informed by the
United States authorities.

60. The United States disputes both the facts as presented by Mexico
and the legal analysis of Article 36, paragraph 1 (), of the Vienna Con-
vention offered by Mexico. The United States claims that Mr. Solache
(case No. 47) was informed of his rights under the Vienna Convention
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some seven months after his arrest. The United States further claims that
many of the persons concerned were of United States nationality and that
at least seven of these individuals “appear to have affirmatively claimed to
be United States citizens at the time of their arrest”. These cases were said
to be those of Avena (case No. 1), Ayala (case No. 2), Benavides (case
No. 3), Ochoa (case No. 18), Salcido (case No. 22), Tafoya (case No. 24),
and Alvarez (case No. 30). In the view of the United States no duty of
consular information arose in these cases. Further, in the contention of
the United States, in the cases of Mr. Ayala (case No. 2) and Mr. Salcido
(case No. 22) there was no reason to believe that the arrested persons were
Mexican nationals at any stage; the information in the case of Mr. Judrez
(case No. 10) was given “without delay”.

61. The Court thus now turns to the interpretation of Article 36, para-
graph 1 (b}, having found in paragraph 57 above that it is applicable to
the 52 persons listed in paragraph 16. It begins by noting that Article 36,
paragraph 1 (4}, contains three separate but interrelated elements: the
right of the individual concerned to be informed without delay of his
rights under Article 36, paragraph 1 {5 ; the right of the consular post to
be notified without delay of the individual’s detention, if he so requests;
and the obligation of the receiving State to forward without delay any
communication addressed to the consular post by the detained person.

© 62, The third element of Article 36, paragraph 1 {5/, has not been
raised on the facts before the Court. The Court thus begins with the right
of an arrested or detained individual to information,

63. The Court finds that the duty upon the detaining authorities to
give the Article 36, paragraph 1 (&), information to the individual arises
once it is realized that the person is a foreign national, or once there are
grounds to think that the person is probably a foreign national. Precisely
when this may occur will vary with circumstances. The United States
Department of State booklet, Consular Notification and Access — Instruc-
tions for Federal, Staie and Local Law Enforcement and Other Officials
Regarding Foreign Nationals in the United Siates and the Rights of Con-
sular Officials to Assist Them, issued to federal, state and local authori-
ties in order to promote compliance with Article 36 of the Vienna Con-
vention points out in such cases that: “most, but not all, persons born
cutside the United States are not [citizens]. Unfamiliarity with English
may also indicate foreign nationality.” The Court notes that when an
arrested person himself claims to be of United States nationality, the
realization by the authorities that he is not in fact a United States
national, or grounds for that realization, is likely to come somewhat later
in time.
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64. The United States has told the Court that millions of aliens reside,
either legally or illegally, on its territory, and moreover that its laws con-
cerning citizenship are generous. The United States has also pointed out
that tt is a multicultural society, with citizenship being held by persons of
diverse appearance, speaking many languages. The Court appreciates
that in the United States the language that a person speaks, or his
appearance, does not necessarily indicate that he is a foreign national.
Nevertheless, and particularly in view of the large numbers of foreign
naticnals living in the United States, these very circumstances suggest
that it would be desirable for enquiry routinely to be made of the indi-
vidual as to his nationality upon his detention, so that the obligations of
the Vienna Convention may be comptied with. The United States has
informed the Court that some of its law enforcement authorities do
routinely ask persons taken into detention whether they are United States
citizens. Indeed, were each individual to be told at that time that, should
he be a foreign national, he is entitled to ask for his consular post to be
contacted, compliance with this requirement under Article 36, para-
graph 1 (4), would be greatly enhanced. The provision of such informa-
tion could parallel the reading of those rights of which any person taken
into custody in connection with a criminal offence must be informed
prior to interrogation by virtue of what in the United States is known as
the “Miranda rule”; these rights include, inter alia, the right to remain
silent, the right to have an attorney present during questioning, and the
right to have an attorney appointed at government expense if the person
cannot afford one. The Court notes that, according to the United States,
such a practice in respect of the Vienna Convention rights is already
being followed in some local jurisdictions.

65. Beuaring in mind the complexities explained by the United States,
the Court now begins by examining the application of Article 36,
paragraph 1 (b), of the Vienna Convention to the 52 cases. In 45 of
these cases, the Court has no evidence that the arrested persons claimed
United States nationality, or were reasonably thought to be United States
nationals, with specific enquiries being made in timely fashion to verify
such dual nationality. The Court has explained in paragraph 57 above
what enquiries it would have expected to have been made, within-a short
time period, and what information should have been provided to the
Court.

66. Seven persons, however, are asserted by the United States to
have stated at the time of arrest that they were United States citizens.
Only in the case of Mr. Salcido (case No. 22) has the Court been pro-
vided by the United States with evidence of such a statement. This has
been acknowtedged by Mexico. Further, there has been no evidence
before the Court to suggest that there were in this case at the same time
also indications of Mexican nationality, which should have caused
rapid enquiry by the arresting authorities and the providing of consular
information “without delay”. Mexico has accordingly not shown that in
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the case of Mr. Salcido the United States violated its obligations under
Article 36, paragraph 1 (b).

67. In the case of Mr. Ayala {case No. 2), while he was identified in a
court record in 1989 (three years after his arrest) as a United States citi-
zen, there is no evidence to show this Court that the accused did indeed
claim upon his arrest to be a United States citizen. The Court has not
been informed of any enquiries made by the United States to confirm
these assertions of United States nationality.

68. In the five other cases listed by the United States as cases where the
individuals “appear to have affirmatively claimed to be United States citi-
zens at the time of their arrest”, no evidence has been presented that such
a statement was made at the time of arrest.

69. Mr. Avena (case No. 1} is listed in his arrest report as having been
born in California. His prison records describe him as of Mexican nation-
ality. The United States has not shown the Court that it was engaged in
enquiries to confirm United States nationality,

70. Mr. Benavides (case No. 3) was carrying an Immigration and
Naturalization Service immigration card at the time of arrest in 1991,
The Court bas not been made aware of any reason why the arresting
authorities should nonetheless have believed at the time of arrest that he
was a United States national. The evidence that his defence counsel in
June 1993 informed the court that Mr. Benavides had become a United
States citizen is irrelevant to what was understood as to his nationality at
time of arrest.

71. So far as Mr. Ochoa is concerned (case No. 18), the Court observes
that his arrest report in 1990 refers to him as having been born in
Mexico, an assertion that is repeated in a second police report. Some two
years later details in his court record refer to him as a United States citi-
zen born in Mexico. The Court is not provided with any further details.
The United States has not shown this Court that it was aware of, or was
engaged in active enquiry as to, alleged United States nationality at the
time of his arrest.

72. Mr. Tafoya (case No. 24) was listed on the police booking sheet as
having been born in Mexico. No further information is provided by the
United States as to why this was done and what, if any, further enquiries
were being made concerning the defendant’s nationality.

73. Finally, the last of the seven persons referred to by the United
States in this group, Mr. Alvarez (case No. 30), was arrested in Texas on
20 June 1998. Texas records identified him as a United States citizen,
Within three days of his arrest, however, the Texas authorities were
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informed that the Immigration and Naturalization Service was holding
investigations to determine whether, because of a previous conviction,
Mr. Alvarez was subject to deportation as a foreign national. The Court
has not been presented with evidence that rapid resolution was sought as
to the question of Mr. Alvarez’s nationality.

74. The Court concludes that Mexico has failed to prove the violation
by the United States of its obligations under Article 36, paragraph 1 (&),
in the case of Mr. Salcido (case No. 22), and his case will not be further
commented upon. On the other hand, as regards the other individuals
who are alleged to have claimed United States nationality on arrest,
whose cases have been considered in paragraphs 67 to 73 above, the
argument of the United States cannot be upheld.

75. The question nonetheless remains as to whether, in each of the 45
cases referred to in paragraph 65 and of the six cases mentioned in para-
graphs 67 to 73, the United States did provide the required information
to the arrested persons “without delay”. It is to that question that the
Court now turns.

76. The Court has been provided with declarations from a number of
the Mexican nationals concerned that attest to their never being informed
of their rights under Article 36, paragraph t (4)}. The Court at the outset
notes that, in 47 such cases, the United States nowhere challenges
this fact of information not being given. Nevertheless, in the case of
Mr. Hernandez {case No. 34), the United States observes that

“Although the [arresting] officer did not ask Herndndez Llanas
whether he wanted them to inform the Mexican Consulate of his
arrest, it was certainly not unreasonable for him to assume that an
escaped convict would not want the Consulate of the country from
which he escaped notified of his arrest.”

The Court notes that the clear duty to provide consular informatien
under Article 36, paragraph 1 (b), does not invite assumptions as to
what the arrested person might prefer, as a ground for not informing
him. It rather gives the arrested person, once informed, the right to say he
nonetheless does not wish his consular post to be notified. It necessarily
follows that in each of these 47 cases, the duty to inform “without delay”
has been violated.

71. In four cases, namely Avala (case No. 2), Esquivel (case No. 7),
Juarez (case No. 10) and Sclache (case No. 47), some doubts remain as to
whether the information that was given was provided without delay. For
these, some examination of the term is thus necessary,

78. This is a matter on which the Parties have very different views.
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According to Mexico, the timing of the notice to the detained person “is
critical to the exercise of the rights provided by Article 36” and the
phrase “without delay” in paragraph 1 {#) requires “unqualified imme-
diacy”. Mexico further contends that, in view of the object and purpose
of Article 36, which is to enable “meaningful consular assistance” and the
safeguarding of the vulnerability of foreign nationals in custody,

“consular notification . . . must occur immediately upon detention
and prior to any interrogation of the foreign detainee, so that the
consul may offer useful advice about the foreign legal system and
provide assistance in obtaining counsel before the foreign national
makes any ill-informed decisions or the State takes any action poten-
tially prefudicial to his rights”.

79. Thus, in Mexico’s view, it would follow that in any case in which a
foreign natlonal was interrogated before being informed of his rights
under Article 36, there would ipso facto be a breach of that Article, how-
ever rapidly after the interrogation the information was given to the for-
eign national. Mexico accordingly includes the case of Mr. Juirez among
those where it claims violation of Article 36, paragraph 1 (&), as he was
interrogated before being informed of his consular rights, some 40 hours
after arrest.

80. Mexico has also invoked the travaux préparatoires of the Vienna
Convention in support of its interpretation of the requirement that the
arrested person be informed “without delay” of the right to ask that the
consular post be notified. In particular, Mexico recalled that the phrase
proposed to the Conference by the International Law Comrmission, “with-
out undue delay”, was replaced by the United Kingdom proposal to
delete the word “undue”. The United Kingdom representative had
explained that this would avoid the implication that “some delay was
permissible” and no delegate had expressed dissent with the USSR and
Japanese statements that the result of the amendment would be to
require information “immediately”.

81. The United States disputed this interpretation of the phrase “with-
out delay”. In its view it did not mean “immediately, and before interro-
gation” and such an understanding was supported neither by the termi-
nology, nor by the object and purpose of the Vienna Convention, nor by
its fravaux préparatoires. In the booklet referred to in paragraph 63
above, the State Department explains that “without delay” means “there
should be no deliberate delay” and that the required action should be
taken “as soon as reasonably possible under the circumstances”. It was
normally to be expected that “notification to consular officers” would
have been made “within 24 to 72 hours of the arrest or detention”. The
United States further contended that such an interpretation of the words
“without delay” would be reasonable in itself and also allow a consistent
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interpretation of the phrase as it occurs in each of three different occa-
sions in Article 36, paragraph 1 (6). As for the travaux préparatoires,
they showed only that undue or deliberate delay had been rgjected as
unacceptable.

82. According to the United States, the purpose of Article 36 was to
facilitate the exercise of consular functions by a consular officer:

“The significance of giving consular information to a naticnal is
thus limited . . . It is a procedural device that allows the foreign
national to trigger the related process of netification . . . [It] cannot
possibly be fundamental to the criminal justice process.”

83. The Court now addresses the question of the proper interpretation
of the expression “without delay” in the light of arguments put to it by
the Parties. The Court begins by noting that the precise meaning of
“without delay”, as it is to be understood in Article 36, paragraph 1 (),
is not defined in the Convention. This phrase therefore requires interpre-
tation according 1o the customary rules of treaty interpretation reflected
in Articles 31 and 32 of the Vienna Convention on the Law of Treaties.

84. Article 1 of the Vienna Convention on Consular Relations, which
defines certain of the terms used in the Convention, offers no definition
of the phrase “without delay”. Moreover, in the different language ver-
sions of the Convention various terms are employed to render the phrases
“without delay” in Article 36 and “immediately” in Article 14. The Court
observes that dictionary definitions, in the various languages of the
Vienna Convention, offer diverse meanings of the term “without delay”
{and also of “immediately™). It is therefore necessary to look elsewhere
for an understanding of this term.

85. As for the object and purpose of the Convention, the Court
observes that Article 36 provides for consular officers to be free to com-
municate with nationals of the sending State, to have access to them, to
vigit and speak with them and to arrange for their legal representation. It
is not envisaged, either in Article 36, paragraph 1, or elsewhere in the
Convention, that consular functions entail a consular officer himself or
herself acting as the legal representative or more directly engaging in
the criminal justice process. Indeed, this is confirmed by the wording of
Article 36, paragraph 2, of the Convention. Thus, neither the ferms
of the Convention as normally understood, nor its object and purpose,
suggest that “without delay” is to be understood as “immediately upon
arrest and before interrogation™.

86. The Court further notes that, notwithstanding the uncertainties in
the éravaux préparatoires, they too do not support such an interpreta-
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tion. During the diplomatic conference, the conference’s expert, former
Special Rapporteur of the International Law Commission, explained to
the delegates that the words “without undue delay™ had been introduced
by the Commission, after long discussion in both the plenary and draft-
ing committee, to allow for special circumstances which might permit
information as to consular notification not to be given at once. Germany,
the only one of two States to present an amendment, proposed adding
“but at latest within one month”, There was an extended discussion by
many different delegates as to what such outer time-limit would be
acceptable. During that debate no delegate proposed “immediately”. The
shortest specific period suggested was by the United Kingdom, namely
“promptly” and no later than “48 hours™ afterwards. Eventually, in the
absence of agreement on a precise time period, the United Kingdom’s
other proposal to delete the word “undue™ was accepted as the position
around which delegates could converge. It is also of interest that there is
no suggestion in the gravaux that the phrase “without delay™ might have
different meanings in each of the three sets of circumstances in which it is
used in Article 36, paragraph 1 (b).

87. The Court thus finds that “without delay” is not necessarily to be
interpreted as “immediately” upon arrest. It further observes that during
the Conference debates on this term, no delegate made any connection
with the issue of interrogation. The Court considers that the provision in
Article 36, paragraph I 7b), that the receiving State authorities “shall
inform the person concerned without delay of his rights” cannot be inter-
preted to signify that the provision of such information must necessarily
precede any interrogation, so that the commencement of interrogation
before the information is given would be a breach of Article 36.

88. Although, by application of the usual rules of interpretation, “with-
out delay” as regards the duty to inform an individual under Article 36,
paragraph 1 (), is not to be understood as necessarily meaning “imme-
diately upon arrest”, there is nonetheless a duty upon the arresting
authorities to give that information to an arrested person as soon as it is
réalized that the person is a foreign national, or once there are grounds to
think that the person is probably a foreign national.

89, With cne exception, no information as to entitlement to consnlar
notification was given in any of the cases cited in paragraph 77 within
any of the various time pertods suggested by the delegates to the Confer-
ence on the Vienna Convention, or by the United States itself (see para-
graphs 81 and 86 above). Indeed, the information was given either not at
all or at periods very significantly removed from the time of arrest. In the
case of Mr. Juirez (case No. 10), the defendant was informed of his
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consular rights 40 hours after his arrest. The Court notes, however, that
Mr. Judrez’s arrest report stated that he had been born in Mexico; more-
over, there had been indications of his Mexican nationality from the time
of his initial interrogation by agents of the Federal Bureau of Investi-
gation {FBI} following his arrest. It follows that Mr. Judrez’s Mexican
nationality was apparent from the outset of his detention by the United
States authorities. In these circumstances, in accordance with its interpre-
tation of the expression “without delay” (see paragraph 88 above), the
Court concludes that the United States violated the obligation incumbent
upon it under Article 36, paragraph 1 (b), to inform Mr, Juarez without
delay of his consular rights. The Court notes that the same finding was
reached by a California Superior Court, albeit on different grounds.

90. The Court accordingly concludes that, with respect to each of the
individuals listed in paragraph 16, with the exception of Mr. Salcido (case
No. 22; see paragraph 74 above), the United States has violated its obh-
gation under Article 36, paragraph 1 (4), of the Vienna Convention to
provide information to the arrested person.

21. As noted above, Article 36, paragraph 1 (&), contains three
elements. Thus far, the Court has been dealing with the right of an
arrested person to be informed that he may ask for his consular post to
be notified. The Court now turns to another aspect of Article 36,
paragraph 1 (4 }. The Court finds the United States is correct in observ-
ing that the fact that @ Mexican consular post was not notified under
Article 36, paragraph 1 (5}, does not of necessity show that the arrested
person was not informed of his rights under that provision. He may
have been informed and declined to have his consular post notified, The
giving of the information is relevant, however, for satistying the element
in Article 36, paragraph 1 (6), on which the other two elements therein
depend.

92. In only two cases has the United States claimed that the arrested
person was informed of his consular rights but asked for the consular
post not to be notified. These are Mr. Juarez (case No. 10) and Mr. So-
lache (case No. 47),

93, The Court is satisfied that when Mr. Juarez {case No. 10} was
informed of his consular rights 40 hours after his arrest (see para-
graph 89) he chose not to have his consular post notified. As regards
Mr. Solache (case No. 47), however, it is not sufficiently clear to the Court,
" on the evidence before it, that he requested that his consular post should
not be notified. Indeed, the Court has not been provided with any reasons
as to why, if a request of non-notification was made, the consular post
was then notified some three months later.

94. In a further three cases, the United States alleges that the con-
sular post was formally notified of the detention of one of its Mexican
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nationals without prior information to the individual as to his consular
rights. These are Mr. Covarrubias (case No. 6), Mr. Hernandez {(case
No. 34) and Mr, Reyes (case No. 54). The United States further con-
tends that the Mexican authorities were contacted regarding the case of
Mr. Loza (case No. 52).

95. The Court notes that, in the case of Mr, Covarrubias (case No. 6),
the consular authorities leammed from third parties of his arrest shortly
after it occurred. Some 16 months later, a court-appointed interpreter
requested that the consulate intervene in the case prior to trial. It would
appear doubtful whether an interpreter can be considered a competent
authority for triggering the interrelated provisions of Article 36, para-
graph 1 7&), of the Vienna Convention. In the case of Mr. Reyes (case
No. 54), the United States has simply told the Court that an Oregon
Department of Justice attorney had advised United States authorities
that both the District Attorney and the arresting detective advised the
Mexican consular authorities of his arrest. No information is given as to
when this occurred, in relation to the date of his arrest. Mr. Reyes did
receive assistance before his trial, In these two cases, the Court considers
that, even on the hypothesis that the conduct of the United States had no
serious consequences for the individuals concerned, it did nonetheless
constitute a violation of the obligations incumbent upon the United
States under Article 36, paragraph 1 (&),

96. In the case of Mr, Loza (case No. 32), a United States Congress-
man from Ohio contacted the Mexican Embassy on behalf of Ohio
prosecutors, some four months after the accused’s arrest, “to enquire
about the procedures for obtaining a certified copy of Loza’s birth cer-
tificate”. The Court has not been provided with a copy of the Congress-
man’s letter and is therefore unable to ascertain whether it explained that
Mr. Loza had been arrested. The response from the Embassy (which
is also not included in the documentation provided to the Court) was
passed by the Congressman to the prosecuting attorney, who then asked
the Civil Registry of Guadalajara for a copy of the birth certificate.
This request made no specific mention of Mr. Loza's arrest. Mexico con-
tends that its consulate was never formally notified of Mr. Loza’s arrest,
of which it only became aware after he had been convicted and
sentenced to death, Mexico includes the case of Mr. Loza among those
in which the United States was in breach of its obligation of consular
notification. Taking account of all these elements, and in particular
of the fact that the Embassy was contacted four months after the
arrest, and that the consular post became aware of the defendant’s
detention onfy after he had been convicted and sentenced, the Court
concludes that in the case of Mr. Loza the United States violated the
obligation of consular notification without delay incumbent upon it
under Article 36, paragraph 1 (b).
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97. Mr. Hernandez (case No. 34) was arrested in Texas on Wednesday
15 October 1997. The United States authorities had no reason to believe
he might have American citizenship. The consular post was notified the
following Monday, that is five days (corresponding to only three working
days) thereafter. The Court finds that, in the circumstances, the United
States did notify the consular post without delay, in accordance with its
obligation under Article 36, paragraph 1 (&},

98. In the first of its final submissions, Mexico also asks the Court
1o find that the violations it ascribes to the United States in respect of
Article 36, paragraph | (b), bave also deprived “Mexico of its right to
provide consular protection and the 52 nationals’ right to receive such
protection as Mexico would provide under Article 36 (1} fa) and f¢)
of the Convention”,

99. The relationship between the three subparagraphs of Article 36,
paragraph 1, has been described by the Court in its Judgment in
the LaGrand case (I.C.J. Reports 2001, p. 492, para. 74} as “an
interrelated régime”. The legal conclusions to be drawn from that
interrelationship necessarily depend upon the facts of each case. In the
LaGrand case, the Court found that the failure for 16 vears 1o inform
the brothers of their right to have their consul notified effectively pre-
vented the exercise of other rights that Germany might have chosen to
exercise under subparagraphs (&) and (¢}.

100. Tt is necessary to revisit the interrelationship of the three subpara-
graphs of Article 36, paragraph 1, in the light of the particular facts and
circumstances of the present case.

101. The Court would first recall that, in the case of Mr. Juirez (case
No. 10) (see paragraph 93 above), when the defendant was informed of
his rights, he declined to have his consular post notified. Thus in this case
there was no violation of either subparagraph (a) or subparagraph (¢
of Article 36, paragraph 1.

102, In the remaining cases, because of the failure of the United States
to act in conformity with Article 36, paragraph 1 (5), Mexico was in
effect precluded (in some cases totally, and in some cases for prolonged
pericds of time) from exercising its right under paragraph 1 {a) to com-
municate with its nationals and have access to them. As the Court has
already had occasion to explain, it is immaterial whether Mexico would
have offered consular assistance, “or whether a different verdict would
have been rendered. It is sufficient that the Convention conferred these
rights” (L CJ.. Reports 2001, p. 492, para. 74), which might have been
acted upon. '

103. The same is true, pari passu, of certain rights identified in sub-
paragraph (c¢/: “consular officers shall have the right to visit a national
of the sending State who is i prison, custody or detention, anrd % ¢on-
verse and correspond with him . . .”,
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104. On the other hand, and on the particular facts of this case, no
such generalized answer can be given as regards a further entitlement
mentioned in subparagraph (¢}, namely, the right of consular officers “to
arrange for [the] legal representation” of the foreign national. Mexico has
laid much emphasis in this litigation upon the importance of consular
officers being able to arrange for such representation before and during
trial, and especially at sentencing, in cases in which a severe penalty may
be imposed. Mexico has further indicated the importance of any financial
or other assistance that consular officers may provide to defence counsel,
inter alia for investigation of the defendant’s family background and
mental condition, when such information is relevant to the case, The
Court observes that the exercise of the rights of the sending State under
Article 36, paragraph 1 (¢}, depends upon notification by the authorities
of the receiving State. Tt may be, however, that information drawn 1o the
attention of the sending State by other means may still enable its consular
officers to assist in arranging legal representation for its national. In
the following cases, the Mexican consular autherities learned of their
national’s detention in time to provide such assistance, either through
notification by United States authorities (albeit belatedly in terms of
Article 36, paragraph 1 {#)) or through other channels; Benavides
{case No. 3}; Covarrubias (case No. 6); Esquivel {case No. 7); Hoyos
{case No. 9); Mendoza {case No. 17); Ramirez (case No. 20); Sanchez
(case No. 23); Verano (case No. 27); Zamudic (case No. 29); Gdémez
{case No. 33); Hernandez (case No. 34); Ramirez (case No. 41); Rocha
(case No. 42); Solache (case No. 47); Camargo {case No. 49) and Reyes
(case No. 54).

105. In relation to Mr. Manriquez (case No. 14), the Court lacks pre-
cise information as t¢ when his consular post was notified. Tt is merely
given to understand that it was two years prior to conviction, and that
Mr. Manriguez himself had never been informed of his consular rights.
There is also divergence between the Parties in regard to the case of
Mr. Fuentes {case No. 15), where Mexico claims it became aware of his
detention during trial and the United States says this occurred during
jury selection, prior to the actual commencement of the trial. In the
case of Mr, Arias (case No. 44), the Mexican authorities became aware
of his detention less than one week before the commencement of the
trial. In those three cases, the Court concludes that the United States
violated its obligations under Article 36, paragraph 1 (¢}

106. On this aspect of the case, the Court thus concludes:
(1) that the United States committed breaches of the obligation incum-
bent upon it under Article 36, paragraph 1 (b), of the Vienna Con-

vention to inform detained Mexican nationals of their rights under
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that paragraph, in the case of the following 51 individuals: Avena
(case No. 1), Ayala (case No. 2), Benavides (case No. 3), Carrera
{case No. 4), Contreras {case No. 5), Covarrubias (case No. 6),
Esquivel (case No. 7}, Gomez (case No. 8), Hoyos (case No. 9),
Juarez {case No. 10), Lopez (case No. 11), Lupercio (case No. 12),
Maciel (case No. 13), Manriquez (case No. 14), Fuentes (case No. 15),
Martinez (case No. 16), Mendoza (case No. 17), Ochoa (case No. 18),
Parra (case Ne. 19), Ramirez (case No. 20), Salazar {case No. 21),
Séanchez (case No. 23), Tafoya (case No. 24), Valdez (case No. 25),
Vargas (casec No. 26}, Verano (case No. 27), Zamudio (case No. 29},
Alvarez (case No. 30), Fierro (case No. 31), Garcia (case No. 32),
Goémez (case No. 33), Herndndez (case No. 34), Ibarra (case No. 35),
Leal (case No. 36), Maldonado (case No. 37), Medellin {case No. 38),
Moreno (case No. 39), Plata (case No. 40), Ramirez (case No. 41),
Rocha (case No. 42), Regalado (case No. 43), Arias (case No. 44),
Caballero {case No. 43), Flores (case No. 46), Solache {case No. 47),
Fong (case No. 48), Camargo (case No. 49), Pérez (case No. 31),
Loza (case No. 52}, Torres (case No. 53) and Reyes {case No. 54);

that the United States committed breaches of the obligation incum-
bent upen it under Article 36, paragraph 1 (4), to notify the Mexi-
can consular post of the detention of the Mexican nationals listed in
subparagraph (1) above, except in the cases of Mr. Judrez (No. 10)
and Mr. Hernandez (No. 34);

that by virtue of its breaches of Article 36, paragraph 1 (&), as
described in subparagraph (2) above, the United States also violated
the obligation incumbent upon it under Article 36, paragraph 1 (a),
of the Vienna Convention to enable Mexican consular officers to
communicate with and have access to their nationals, as well as its
obligation under paragraph 1 (¢) of that Article regarding the right
of consular officers 1o visit their detained nationals;

that the United States, by virtue of these breaches of Article 36, para-
graph 1 rb), also violated the obligation incumbent upon it under
paragraph 1 (¢} of that Article to enable Mexican consular officers
to arrange for legal representation of their nationals in the case of the
following individuals: Avena (case No. 1), Ayala (case No. 2), Car-
rera (case No. 4), Contreras (case No. 5), Gomez (case No. 8), Lopez
(case No. 11}, Lupercio {case No. 12}, Maciel (case No. 13}, Man-
riquez {case No. 14), Fuentes (case No. 15), Martinez (case No. 16),
Ochoa {case No. 18), Parra (case No. 19), Salazar (case No. 21),
Tafoya (case No. 24), Valdez (case No. 25), Vargas (case No. 26),
Alvarez (case No. 30), Fierro (case No. 31), Garcia (case No. 32),
Ibarra {case No. 35), Leal (case No. 36), Maidonado (case No. 37),
Medellin (case No. 38), Moreno (case No. 39), Plata (case No. 40),
Regalado {(case Ne. 43), Arias (case No. 44), Caballero {case No. 45),
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Flores (case No. 46), Fong (case No. 48), Pérez (case No. 51), Loza
(case No. 52) and Torres (case No. 53).

*

ARTICLE 36, PARAGRAPH 2

107. In its third final submission Mexico asks the Court to adjudge
and declare that

“the United States violated its obligations under Article 36 (2) of the
Vienna Convention by failing to provide meaningful and effective
review and reconsideration of convictions and sentences impaired by
a violation of Article 36 (1)”.

108. Article 36, paragraph 2, provides:

“The rights referred to in paragraph 1 of this article shall be exer-
cised in conformity with the laws and regulations of the receiving
State, subject to the proviso, however, that the said laws and regu-
lations must enable full effect to be given to the purposes for which
the rights accorded under this article are intended.”

109. In this connection, Mexico has argued that the United States

“By applying provisions of its municipal law to defeat or foreclose
remedies for the violation of rights conferred by Article 36 — thus
failing to provide meaningful review and reconsideration of severe
gentences imposed in proceedings that violated Article 36 — . . . has
violated, and continues to violate, the Vienna Convention.”

More specifically, Mexico contends that:

“The United States uses several municipal legal doctrines to pre-
vent finding any legal effect from the violations of Article 36. First,
despite this Court’s clear analysis in LaGrand, US courts, at both the
state and federal level, continue to invoke default doctrines to bar
any review of Article 36 violations — even when the national had
been unaware of his rights to consular notification and communica-
tion and thus his ability to raise their violation as an issue at trial,
due to the competent authorities’ failure to comply with Article 36.”

110. Against this contention by Mexico, the United States argues that:

“the criminal justice systems of the United States address all errors
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in process through both judicial and executive clemency proceed-
ings, relying upon the latter when rules of default have closed out the
possibility of the former, That is, the ‘laws and regulations’ of the
United States provide for the correction of mistakes that may be
relevant to a criminal defendant to occur through a combination
of judicial review and clemency. These processes together, working
with other competent authorities, give full effect to the purposes for
which Article 36 (1) is intended, in conformity with Article 36 (2).
And, insofar as a breach of Article 36 (1) has occurred, these pro-
cedures satisfy the remedial function of Article 36 (2) by allowing
the United States to provide review and reconsideration of convic-
tions and sentences consistent with LaGrand.”

111. The “procedural default” rule in United States law has already
been brought to the attention of the Court in the LaGrand case. The fol-
lowing brief definition of the rule was provided by Mexico in its Memo-
rial in this case and has not been challenged by the United States: “a
defendant who could have raised, but fails to raise, a legal issue at trial
will generally not be permitted to raise it in future proceedings, on appeal
or in a petition for a writ of subeas corpus”. The rule requires exhaustion
of remedies, inter alia, at the state level and before a habeas corpus
motion can be filed with federal courts. In the LaGrand case, the rule in
question was applied by United States federal courts; in the present case,
Mexico also complains of the application of the rule in certain state
courts of criminal appeal.

112. The Court has already considered the application of the “pro-
cedural default” rule, alleged by Mexico to be a hindrance to the full
implementation of the international obligations of the United States
under Article 36, in the LaGrand case, when the Court addressed the issue
of its implications for the application of Article 36, paragraph 2, of the
Vienna Cenvention, The Court emphasized that “a distinction must be
drawn between that rule as such and its specific application in the present
case”. The Court stated:

“In itself, the rule does not violate Article 36 of the Vienna Con-
vention. The problem arises when the procedural default rule does
not allow the detained individual to challenge a conviction and sen-
tence by claiming, in reliance on Article 36, paragraph 1, of the Con-
vention, that the compeient national authorities failed to comply
with their obligation to provide the requisite consular information
‘without delay’, thus preventing the person from seeking and obtain-
ing consular assistance from the sending State.” (L. C.J. Reports
2001, p. 497, para. 90.)
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On this basis, the Court concluded that “the procedural default rule
prevented counsel for the LaGrands to effectively challenge their convie-
tions and sentences other than on United States constitutional grounds”
(I.C.J. Reports 2001, p. 497, para. 91). This statement of the Court seems
equally valid in relation to the present case, where a number of Mexican
nationals have been placed exactly in such a situation.

113. The Court will return to this aspect below, in the context of Mexi-
co’s claims as to remedies. For the moment, the Court simply notes that
the procedural default rule has not been revised, nor has any provision
been made to prevent its application in cases where it has been the failure
of the United States itself to inform that may have precluded counsel
from being in a position to have raised the question of a viclation of the
Vienna Convention in the imitial trial. It thus remains the case that the
procedural default rule may continue to prevent courts from attaching
legal significance to the fact, inter alia, that the violation of the rights set
forth in Article 36, paragraph 1, prevented Mexico, in a timely fashion,
from retaining private counsel for certain nationals and otherwise assist-
ing in their defence. In such cases, application of the procedural default
rule would have the effect of preventing “full effect [from being] given to
the purposes for which the rights accorded under this article are intended”,
and thus violate paragraph 2 of Article 36. The Court notes moreover
that in several of the cases cited in Mexico’s final submissions the pro-
cedural default rule has already been applied, and that in others it could
be applied at subsequent stages in the proceedings. However, in none of
the cases, save for the three mentioned in paragraph 114 below, have the
criminal proceedings against the Mexican nationals concerned already
reached a stage at which there is no further possibility of judicial re-
examination of those cases; that is to say, all possibility is not yet excluded
of “review and reconsideration” of conviction and sentence, as called for
in the LaGrand case, and as explained further in paragraphs 128 and fol-
lowing below. It would therefore be premature for the Court to conclude
at this stage that, in those cases, there is already a violation of the obli-
gations under Article 36, paragraph 2, of the Vienna Convention.

114. By contrast, the Court notes that in the case of three Mexican
nationals, Mr. Fierro (case No. 31), Mr. Moreno (case No. 39), and
Mr. Torres {case No. 53), conviction and sentence have become final.
Moreover, in the case of Mr. Torres the Oklahoma Court of Criminal
Appeals has set an execution date (see paragraph 21 above, in fine).
The Court must therefore conclude that, in relation to these three indi-
viduals, the United States is in breach of the obligations incumbent
upon it under Article 36, paragraph 2, of the Vienna Convention.

*  #®

49



58 AVENA AND OTHERS (JUDGMENT)

LeGAaL CONSEQUENCES OF THE BREACH

115, Having concluded that in most of the cases brought before the
Court by Mexico in the 52 instances, there has been a failure to observe
the obligations prescribed by Article 36, paragraph 1 (b)), of the Vienna
Convention, the Court now proceeds to the examination of the legal
consequences of such a breach and of what tegal remedies should be con-
sidered for the breach,

116. Mexico in its fourth, fifth and sixth submissions asks the Court to
adjudge and declare:

“(4) that pursuant to the injuries suffered by Mexico in its own right
and in the exercise of diplomatic protection of its nationals,
Mexico is entitled to full reparation for these injuries in the
form of restitutio in integrum;

(5) that this restitution consists of the obligation to restore the
status quo ante by annulling or otherwise depriving of full
force or effect the conviction and sentences of all 52 Mexican
nationals; [and]

(6) that this restitution also includes the obligation to take
all measures necessary to ensure that a prior violation of
Article 36 shall not affect the subsequent proceedings.”

117. In support of its fourth and fifth submissions, Mexico argues that
“It is well-established that the primary form of reparation available to a
State injured by an internationally wrongful act is restitutio in integrum”,
and that “The United States is therefore obliged to take the necessary
action to restore the siatus quo ante in respect of Mexico’s nationals
detained, tried, convicted and sentenced in violation of their internation-
ally recognized rights.” To restore the status quo ante, Mexico contends
that “restitution here must take the form of annulment of the convictions
and sentences that resulted from the proceedings tainted by the Article 36
violations”, and that “It follows from the very nature of restitutio that,
when a violation of an international obligation is manifested in a judicial
act, that act must be annulled and thereby deprived of any force or eftect
in the national legal system.” Mexico therefore asks in its submissions
that the convictions and sentences of the 52 Mexican nationals be
annulled, and that, in any future criminal proceedings against these 52
Mexican nationals, evidence obtained in breach of Article 36 of the
Vienna Convention be excluded.

118. The United States on the other hand argues:

“LaGrand’s holding calls for the United States to provide, in each
case, ‘review and reconsideration’ that ‘takes account of the viola-
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tion, not ‘review and reversal’, not across-the-board exclusions of
evidence or nullification of convictions simply because a breach of
Article 36 (1) occurred and without regard to its effect upon the con-
viction and sentence and, not . . . ‘a precise, concrete, stated result;

3

to re-establish the status quo ante’”.

119. The general principle on the legal consequences of the commis-
sion of an internationally wrongful act was stated by the Permanent
Court of International Justice in the Factory at Chorzéw case as follows:
“It is a principle of international law that the breach of an engagement
involves an obligation to make reparation in an adequate form.” (Fac-
tory at Chorzéw, Jurisdiction, 1927, P.C.LJ., Series A, No. 9, p. 21.)
What constitutes “reparation in an adequate form” clearly varies depend-
ing upon the concrete circumstances surrounding each case and the pre-
cise nature and scope of the injury, since the question has to be examined
from the viewpoint of what is the “reparation in an adequate form” that
corresponds to the injury. In a subsequent phase of the same case, the
Permanent Court went on to ¢laborate on this point as follows:

“The essential principle contained in the actual notion of an illegal
act — a principle which seems to be established by international
practice and in particular by the decisions of arbitral tribunals — is
that reparation must, as far as possible, wipe out all the conse-
quences of the illegal act and reestablish the situation which would,
in all probability, have existed if that act had not been committed.”
(Factory at Chorzow, Merits, 1928, P.C.LJ., Series A, No. 17,
p. 47.)

12{0. In the LaGrand case the Court made a general statement on the
principle involved as follows:

“The Court considers in this respect that if the United States, not-
withstanding its commitment [to ensure implementation of the
specific measures adopted in performance of its obligations under
Article 36, paragraph 1 ¢4)], should fail in its obligation of consular
notification to the detriment of German nationals, an apology would
not suffice in cases where the individuals concerned have been sub-
jected to prolonged detention or convicted and sentenced to severe
penalties. In the case of such a conviction and sentence, it would be
incumbent upon the United States to allow the review and reconsid-
eraticn of the conviction and sentence by taking account of the vio-
lation of the rights set forth in the Convention. This obligation can
be carried out in various ways. The choice of means must be left to
the United States.” (. C.J. Reports 2001, pp. 513-514, para. 125.)

121. Similarly, in the present case the Court’s task is to determine
what would be adequate reparation for the violations of Article 36. It
should be clear from what has been observed above that the internation-
ally wrongful acts committed by the United States were the failure of its
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competent authorities to inform the Mexican nationals concerned, to
notify Mexican consular posts and to enable Mexico to provide consular
assistance. It follows that the remedy to make good these violations
should censist in an obligation on the United States to permit review and
reconsideration of these nationals’ cases by the United States courts, as
the Court will explain further in paragraphs, 128 to 134 below, with a
view 10 ascertaining whether in each case the violation of Article 36 com-
mitted by the competent authorities caused actual prejudice to the defend-
ant in the process of administration of criminal justice.

122. The Court reaffirms that the case before it concerns Article 36 of
the Vienna Convention and not the correctness as such of any conviction
or sentencing. The question of whether the violations of Article 36, para-
graph 1, are to be regarded as having, in the causal sequence of events,
ultimately led to convictions and severe penalties is an integral part of
criminal proceedings before the courts of the United States and is for
them to determine in the process of review and reconsideration. In so
doing, it 1s for the courts of the United States to examine the facts, and in
particular the prejudice and its causes, taking account of the violation of
the rights set forth in the Convention.

123. It is not to be presumed, as Mexico asserts, that partial or total
annulment of conviction or sentence provides the necessary and sole
remedy. In this regard, Mexico cites the recent Judgment of this Court
in the case concerning the Arrest Warrant of 11 April 2000 ( Democratic
Republic of the Congo v. Belgium), in which the “Court ordered the
cancellation of an arrest warrant issued by a Belgian judicial official in
violation of the international immunity of the Congo Minister for Foreign
Affairs”. However, the present case has clearly to be distinguished from
the Arrest Warrant case. In that case, the question of the legality under
international law of the act of issuing the arrest warrant against the
Congolese Minister for Foreign Affairs by the Belgian judicial authori-
ties was itself the subject-matter of the dispute. Since the Court found
that act to be in violation of international law relating to immunity, the
proper legal consequence was for the Court to order the cancellation of
the arrest warrant in question (£ C.J. Reports 2002, p. 33). By contrast,
in the present case it is not the convictions and sentences of the Mexican
naticnals which are to be regarded as a violation of international law,
but solely certain breaches of treaty obligations which preceded them.

124, Mexico has further contended that the right 1o consular notifica-
tion and consular communication under the Vienna Convention is 4 fun-
damental human right that constitutes part of due process in criminal
proceedings and should be guaranteed in the territory of each of the Con-
tracting Parties to the Vienna Convention; according to Mexico, this
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right, as such, is so fundamental that its infringement will ipso facto pro-
duce the effect of vitiating the entire process of the criminal proceedings
conducted in violaticn of this fundamental right. Whether or not the
Vienna Convention rights are human rights is not a matter that this
Court need decide. The Court would, however, observe that neither the
text nor the object and purpose of the Convention, nor any indication in
the travaux préparatoires, support the conclusion that Mexico draws
from its contention in that regard.

125. For these reasons, Mexico’s fourth and fifth submissions cannot
be upheld.

126. The reasoning of the Court on the fifth submission of Mexico is
equally valid in relation to the sixth submission of Mexico. In ¢laboration
of its sixth submission, Mexico contends that,

“As an aspect of restitutio in integrum, Mexico is also entitled to
an order that in any subsequent criminal proceedings against the
nationals, statements and confessions obtained prior to notification
to the national of his night to consular assistance be excluded.”

Mexico argues that “The exclusionary rule applies in both common law
and civil law jurisdicticns and requires the exclusion of evidence that is
obtained in a manner that violates due process obligations”, and on this
basis concludes that

“The status of the exclusionary rule as a general principle of law
permits the Court to order that the United States is obligated to
apply this principle in respect of statements and confessions given to
United States law enforcement officials prior to the accused Mexican
nationals being advised of their consular rights in any subsequent
criminal proceedings against them.”

127. The Court does not consider that it is necessary to enter into an
examination of the merits of the contention advanced by Mexico that the
“exclusionary rule” is “a general principle of law under Article 38 (1) (¢
of the . . . Statute” of the Court. The issue raised by Mexico in its sixth
submission relates to the question of what legal consequences flow from
the breach of the obligations under Article 36, paragraph | — a question
which the Court has already sufficiently discussed above in relation to the
fourth and the fifth submissons of Mexico. The Court is of the view that
this question is one which has to be examined under the concrete circum-
stances of each case by the United States courts concerned in the process
of their review and reconsideration. For this reason, the sixth submission
of Mexico cannot be upheld.

[28. While the Court has rejected the fourth, fifth and sixth submis-
sions of Mexico relating to the remedies for the breaches by the United
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States of its international obligations under Article 36 of the Vienna Con-
vention, the fact remains that such breaches have been committed, as the
Court has found, and it is thus incumbent upon the Court to specify what
remedies are required in order to redress the injury done to Mexico and
to its nationals by the United States through non-compliance with those
international obligations. As has already been observed in paragraph 120,
the Court in the LaGrand Judgment stated the general principle to be
applied in such cases by way of a remedy to redress an injury of this kind
(I.C.J. Reports 2001, pp. 513-314, para. 125).

129. In this regard, Mexico's seventh submission also asks the Court
to adjudge and declare:

“That to the extent that any of the 52 convictions or sentences are
not annulled, the United States shall provide, by means of its own
choosing, meaningful and effective review and reconsideration of the
convictions and sentences of the 52 nationals, and that this obliga-
tion cannot be satisfied by means of clemency proceedings or if any
municipal law rule or doctrine [that fails to attach legal significance
to an Article 36 (1) violation] is applied.”

130. On this question of “review and reconsideration”, the United
States takes the position that it has indeed conformed its conduct to the
LaGrand Judgment. In a further elaboration of this point, the United
States argues that “[t]he Court said in LaGrand that the choice of means
for allowing the review and reconsideration it called for ‘must be left’ to
the United States”, but that “Mexico would not leave this choice to the
United States but have the Court undertake the review instead and
decide at once that the breach requires the conviction and sentence to be
set aside in each case”.

131. In stating in its Judgment in the LaGrand case that “the United
States of America, by means of its own choosing, shall allow the review
and reconsideration of the conviction and sentence™ (I.C.J. Reports
2001, p. 516, para. 128 (7); emphasis added), the Court acknowledged
that the concrete modalities for such review and reconsideration should
be left primarily to the United States. It should be underlined, however,
that this freedom in the choice of means for such review and reconsidera-
tion is not without qualification: as the passage of the Judgment quoted
above makes abundantly clear, such review and reconsideration has to be
carried out “by taking account of the violation of the rights set forth in
the Convention” (I. C.J. Reports 2001, p. 514, para. 125), including, in
particular, the question of the legal consequences of the violation upon
the criminal procecdings that have followed the violation.

132. The United States argues (1) “that the Court’s decision in LaGrand
in calling for review and reconsideration called for a process to re-exam-
ine a conviction and sentence in light of a breach of Article 36”; (2) that,
“in calling for a process of review, the Court necessarily implied that one
legitimate result of that process might be a conclusion that the conviction
and sentence should stand”; and (3) “that the relief Mexico seeks in this
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case is flatly inconsistent with the Judgment in LaGrand: it seeks pre-
cisely the award of a substantive outcome that the LaGrand Court
declined to provide™.

133. However, the Court wishes to point out that the current situation
in the United States criminal procedure, as explained by the Agent at the
hearings, is that

“If the defendant alleged at trial that a failure of consular informa-
tion resulted in harm to a particular right essential to a fair trial, an
appeals court can review how the lower court handled that claim of
prejudice”,

but that

“If the foreign national did not raise his Article 36 claim at trial,
he may face procedural constraints [i.e., the application of the pro-
cedural default rule] on raising that particular claim in direct or col-
lateral judicial appeals” (emphasis added).

As a result, a claim based on the violation of Article 36, paragraph 1, of
the Vienna Convention, however meritorious in itself, could be barred in
the courts of the United States by the operation of the procedural default
rule (see paragraph 111 above).

134. Tt is not sufficient for the United States to argue that “[w]hatever
label [the Mexican defendant] places on his claim, his right . . . must and
will be vindicated if it is raised in some form at trial” (emphasis added),
and that

“In that way, even though a failure to label the complaint as a
breach of the Vienna Convention may mean that he has technically
speaking forfeited his right to raise this issue as a Vienna Conven-
tion ¢claim, on appeal that failure would not bar him from independ-
ently asserting a claim that he was prejudiced because he lacked this
critical protection needed for a fair trial”” (Emphasis added.)

The crucial point in this situation is that, by the operation of the
procedural default rule as it is applied at present, the defendant is
effectively barred from raising the issue of the violation of his rights
under Article 36 of the Vienna Convention and is limited to seeking the
vindication of his rights under the United States Constitution.

*

135. Mexico, in the latter part of its seventh submission, has stated
that “this obligation [of providing review and reconsideration] cannot be
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satisfied by means of clemency proceedings”. Mexico elaborates this
point by arguing first of all that “the United States’s reliance on clemency
proceedings is wholly inconsistent with its obligation to provide a
remedy, as that obligation was found by this Court in LaGrand”. More
specifically, Mexico contends:

“First, it is clear that the Court’s direction to the United States in
LaGrand clearly contemplated that ‘review and reconsideration’
would be carried out by judicial procedures . . . .

Second, the Court was fully aware that the LaGrand brothers had
received a clemency hearing, during which the Arizona Pardons
Board took into account the violation of their consular rights.
Accordingly, the Court determined in LaGrand that clemency review
alone did not constitute the required ‘review and reconsideration’ . . .

Finally, the Court specified that the United States must ‘allow the
review and reconsideration of the conviction and sentence by taking
account of the violation of the rights set forth in the Convention’ . . .
it is a basic matter of U.S. criminal procedural law that courts
review convictions; clemency panels do not. With the rare exception
of pardons based on actual innocence, the focus of capital clemency
review is on the propriety of the sentence and not on the underlying
conviction.”

Furthermore, Mexico argues that the clemency process is in itself an
ineffective remedy to satisfy the international obligations of the United
States. It concludes: “clemency review is standardless, secretive, and
immune from judicial oversight™.

Finally, in support of its contention, Mexico argues that

“the failure of state clemency authorities to pay heed to the interven-
tion of the US Department of State in cases of death-sentenced
Mexican nationals refutes the [United States] contention that clem-
ency review will provide meaningful consideration of the violations
of rights conferred under Article 36”.

-

136, Against this contention of Mexico, the United States claims that
it “gives ‘full effect’ to the ‘purposes for which the rights accorded under
[Article 36, paragraph 1,] are intended’ through executive clemency”. It

argues that “[t]be clemency process . . . is well suited to the task of pro-
viding review and reconsideration”. The United States explains that
“Clemency . . . is more than a matter of grace; it is part of the overall

scheme for ensuring justice and fairness in the legal process” and that
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“Clemency procedures are an integral part of the existing ‘laws and regu-
lations’ of the United States through which errors are addressed”.

137. Specifically in the context of the present case, the United States
contends that the fellowing two points are particularly noteworthy:

“First, these clemency procedures allow for broad participation by
advocates of clemency, including an inmate’s attorney and the send-
ing state’s consular officer . . . Second, these clemency officials are
noet bound by principles of procedural default, finality, prejudice
standards, or any other limitations on judicial review. They may
consider any facts and circumstances that they deem appropriate
and relevant, including specifically Vienna Convention claims.”

138. The Court would emphasize that the “review and reconsidera-
tion” prescribed by it in the LaGrand case should be effective. Thus it
should “tak[e] account of the violation of the rights set forth in [the] Con-
vention” (.C.J. Reports 2001, p. 516, para. 128 (7)) and guarantee that
the violation and the possible prejudice caused by that violation will be
fully examined and taken into account in the review and reconsideration
process. Lastly, review and reconsideration should be both of the sen-
tence and of the conviction.

139. Accordingly, in a sitnation of the violation of rights under
Article 36, paragraph 1, of the Vienna Convention, the defendant raises
his claim in this respect not as a case of “harm to a particular right essen-
tial to a fair trial® — a concept relevant to the enjoyment of due process
tights under the United States Constitution — but as a case involving the
infringement of his rights under Article 36, paragraph 1. The rights guar-
anteed under the Vienna Convention are treaty rights which the United
States has undertaken to comply with in relation to the individual con-
cerned, irrespective of the due process rights under United States consti-
tutional law. In this regard, the Court would point out that what is
crucial in the review and reconsideration process is the existence of a pro-
cedure which guarantees that full weight is given to the violation of the
rights set forth in the Vienna Convention, whatever may be the actual
outcome of such review and reconsideration.

140. As has been explained in paragraphs 128 to 134 above, the Court
is of the view that, in cases where the breach of the individual rights of
Mexican nationals under Article 36, paragraph 1 {4), of the Convention
has resulied, in the sequence of judicial proceedings that has followed, in
the individuals concerned being subjected to prolonged detention or con-
victed and sentenced to severe penalties, the legal consequences of this
breach have to be examined and taken into account in the course of
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review and reconsideration. The.Court considers that it is the judicial
process that is suited to this task.

141. The Court in the LaGrand case left to the United States the
choice of means as to how review and reconsideration should be achieved,
especially in the light of the procedural default rule. Nevertheless, the
premise on which the Court proceeded in that case was that the proeess
of review and reconsideration should occur within the overall judicial
proceedings relating to the individual defendant concerned.

142. As regards the clemency procedure, the Court notes that this per-
forms an important function in the administration of criminal justice in
the United States and is “the historic remedy for preventing miscarriages
of justice where judicial process has been exhausted” (Herrera v. Collins,
506 US 390 (1993) at pp. 411-412). The Court accepts that executive
clemency, while not judicial, is an integral part of the overall scheme for
ensuring justice and fairness in the legal process within the United States
criminal justice system. It must, however, point out that what is at issue
in the present case is not whether executive clemency as an institution is
or is not an integral part of the “existing laws and regulations of the
United States™, but whether the clemency process as practised within the
criminal justice systems of different states in the United States can, in and
of itself, qualify as an appropriate means for undertaking the effective
“review and reconsideration of the conviction and sentence by taking
account of the violation of the rights set forth in the Convention”, as the
Court prescribed in the LaGrand Judgment (1. C.J. Reporis 2001, p. 514,
para. 125). :

143. It may be true, as the United States argues, that in a number of
cases “clemency in fact results in pardons of convictions as well a5 com-
mutations of sentences”. In that sense and to that extent, it might be
argued that the facts demonstrated by the United States testify to a
degree of effectiveness of the clemency procedures as a means of relieving
defendants on death row from execution. The Court notes, however, that
the clemency process, as currently practised within the United States
criminal justice system, does not appear to meet the requirements
described in paragraph 138 above and that it is therefore not sufficient in
itself to serve as an appropriate means of “review and reconsideration™ as
envisaged by the Court in the LaGrand case. The Court considers never-
theless that appropriate clemency procedures can supplement judicial
review and reconsideration, in particular where the judicial system has
failed te take due account of the violation of the rights set forth in the
Vienna Convention, as has occurred in the case of the three MexXican
nationals referred to in paragraph 14 above.
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144. Finally, the Court will consider the eighth submission of Mexico,
in which it asks the Court to adjudge and declare:

“That the [United States] shall cease its violations of Article 36 of
the Vienna Convention with regard to Mexico and its 52 nationals
and shall provide appropriate guaranfees and assurances that it
shall take measures sufficient to achieve increased compliance with
Article 36 (1) and to ensure compliance with Article 36 (2).”

145. In this respect, Mexico recognizes the efforts by the United States
to raise awareness of consular assistance rights, through the distribution
of pamphlets and pocket cards and by the conduct of training pro-
grammes, and that the measures adopted by the United States to that
end were noted by the Court in its decision in the LaGrand case (I.C.J.
Reports 20061, pp. 511-513, paras. 121, 123-124). Mexico, however, notes
with regret that

“the United States programme, whatever its components, has
proven ineffective to prevent the regular and continuing violation
by its competent authorities of consular notification and assistance
rights guaranteed by Article 36”.

146, In particular, Mexico claims in relation to the violation of the
obligations under Article 36, paragraph I, of the Vienna Convention:

“First, competent authorities of the United States regularly fail to
provide the timely notification required by Article 36 (1) (5) and
thereby to fsic] frusirate the communication and access contem-
plated by Article 36 (1) (a) and the assistance contemplated by
Article 36 (1) {c). These violations continue notwithstanding the
Court’s judgment in LaGrand and the programme described there.

Mexico has demonstrated, moreover, that the pattern of regular
non-compliance continues. During the first half of 2003, Mexico has
identified at least one hundred cases in which Mexican nationals
have been arrested by competent authorities of the United States for
serious felonies but not timely notified of their consular notification
rights.”

Furthermore, in relation to the violation of the obligations under
Article 36, paragraph 2, of the Vienna Convention, Mexico claims:

“Second, courts in the United States continue to apply doctrines
of procedural default and non-retroactivity that prevent those courts
from reaching the merits of Vienna Convention claims, and those
courts that have addressed the merits of those claims (because no
procedural bar applies) have repeatedly held that no remedy is avail-
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able for a breach of the obligations of Article 36 . . . Likewise, the
United States’ reliance on clemency proceedings to meet LaGrand's
requirement of review and reconsideration represenis a deliberate
decision to allow these legal rules and doctrines to continue to have
their inevitable effect. Hence, the United States continues to breach
Article 36 (2) by failing to give full effect to the purposes for which
the rights accorded under Article 36 are intended.”

147. The United States contradicts this contention of Mexico by claim-
ing that “its efforts to improve the conveyance of information about con-
sular notification are continuing unabated and are achieving tangible
results”. It contends that Mexico “fails to establish a ‘regular and con-
tinuing’ pattern of breaches of Article 36 in the wake of LaGrand”,

148, Mexico emphasizes the necessity of requiring the cessation of the
wrongful acts because, it alleges, the violation of Article 36 with regard to
Mexico and its 52 nationals still continues. The Court considers, how-
ever, that Mexico has not established a continuing violation of Article 36
of the Vienna Convention with respect to the 52 individuals referred to in
its final submissions; it cannot therefore uphold Mexico’s claim seeking
cessation. The Court would moreover point out that, inasmuch as these
52 individual cases are at various stages of criminal proceedings before
the United States courts, they are in the state of pendente lite; and the
Court has already indicated in respect of them what it regards as the
appropriate remedy, namely review and reconsideration by reference to
the breach of the Vienna Convention.

149, The Mexican request for guarantees of non-repetition is based on -
its contention that beyond these 52 cases there is a “regular and continu-
ing” pattern of breaches by the United States of Article 36. In this
respect, the Court observes that there is no evidence properly before it
that would establish a general patiern. While it is 4 matter of concern
that, even in the wake of the LaGrand Judgment, there remain a substan-
tial number of cases of failure to carry out the obligation to furnish con-
sular information to Mexican nationals, the Court notes that the United
States has been making considerable efforts to ensure that its law enforce-
ment authorities provide consular information to every arrested person
they know or have reason to believe is a foreign national. Especially at
the stage of pre-trial consular information, it is noteworthy that the
United States has been making good faith efforts to implement the obli-
gations incumbent upon it under Article 36, paragraph 1, of the Vienna
Convention, through such measures as a new outrgach programme
launched in 1998, including the dissemination to federal, state and local
authorities of the State Department booklet mentioned above in para-
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graph 63. The Court wishes to recall in this context what it has said in
paragraph 64 about efforts in some jurisdictions to provide the informa-
tion under Article 36, paragraph 1 (5, in parallel with the reading of the
“Miranda rights”.

150. The Court would further note in this regard that in the LaGrand
case Germany sought, inter alia, *a straightforward assurance that the
United States will not repeat its unlawful acts” ({.C.J. Reports 2001,
p. 511, para. 120). With regard to this general demand for an assurance
of non-repetition, the Court stated:

“If a State, in proceedings before this Court, repeatedly refers to
substantial activities which it is carrying out in order to achieve com-
pliance with certain obligations under a treaty, then this expresses a
commilment to follow through with the efforts in this regard. The
programme in question certainly cannot provide an assurance that
there will never again be a failure by the United States to observe the
obligations of notification under Article 36 of the Vienna Conven-
tion. But no State could give such a guarantee and Germany does
not seek it. The Court considers that the commitment expressed by
the United States to ensure implementation of the specific measures
adopted in performance of its obligations under Article 36, para-
graph 1 {5}, must be regarded as meeting Germany’s request for a
general assurance of non-repetition.” (1. C.J. Reports 2001, pp. 512-
513, para. 124.)

The Court believes that as far as the request of Mexico for guarantees
angl assurances of non-repetition is concerned, what the Court stated in
this passage of the LaGrand Judgment remains applicable, and therefore
meets that request.

***

151. The Court would now re-emphasize a point of importance. In the
present case, it has had occasion to examine the obligations of the United
States under Article 36 of the Vienna Convention in relation to Mexican
nationals sentenced to death in the United States. Its findings as to the
duty of review and reconsideration of convictions and sentences have
been directed to the circumstance of severe penalties being imposed on
foreign nationals who happen to be of Mexican nationality. To aveid any
ambiguity, it should be made clear that, while what the Court has stated
concerns the Mexican nationals whose cases have been brought before it
by Mexico, the Court has been addressing the issues of principle raised in
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the course of the present proceedings from the viewpoint of the general
application of the Vienna Convention, and there can be no question of
making an a contrario argument in respect of any of the Court’s findings
in the present Judgment. In other words, the fact that in this case the
Court’s ruling has concerned only Mexican nationals cannot be taken to
imply that the conclusions reached by it in the present Judgment do not
apply to other foreign nationals finding themselves in similar situations in
the United States.

* #

152. By its Order of 5 February 2003 the Court, acting on a request by
Mexico, indicated by way of provisional measure that

“The United States of America shall take all measures necessary
to ensure that Mr. César Roberto Fierro Reyna, Mr. Roberte Moreno
Ramos and Mr. Osvaldo Torres Aguilera are not executed pending
final judgment in these proceedings™ (1. C.J. Reports 2003, pp. 91-92,
para. 59 (1)) (see paragraph 21 above).

The Order of 5 February 2003, according to its terms and to Article 41 of
the Statute, was effective pending final judgment, and the obligations of
the United States in that respect are, with effect from the date of the
present Judgment, replaced by those declared i this Judgment. The
Court has rejected Mexico’s submission that, by way of restitutio in inte-
grum, the United States is obliged to annul the convictions and sentences
of all of the Mexican nationals the subject of its claims (see above, para-
graphs 115-125). The Court has found that, in relation to these three per-
sons (among others), the United States has committed breaches of its
obligations under Article 36, paragraph 1 (b), of the Vienna Convention
and Article 36, paragraphs | {a} and (¢}, of that Conveation; moreover,
in respect of those three persons alone, the United States has also
committed breaches of Article 36, paragraph 2, of the said Convention.
The review and reconsideration of conviction and sentence required by
Acrticle 36, paragraph 2, which is the appropriate remedy for breaches of
Article 36, paragraph 1, has not been carried out. The Court considers
that in these three cases it is for the United States to find an appropriate
remedy having the nature of review and reconsideration according to the
criteria indicated in paragraphs 138 er seq. of the present Judgment.

153. For these reasons,
THE CourrT,
(1) By thirteen votes to two,
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Rejects the objection by the United Mexican States to the admissibility
of the objections presented by the United States of America to the juris-
diction of the Court and the admissibility of the Mexican claims;

IN FAVOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,
Koroma, Vereshchetin, Higgins, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Tomka;

AGAINST: Judge Parra-Aranguren; Judge ad hoc Sepuilveda;

(2) Unanimously,

Rejects the four objections-by the United States of America to the
jurisdiction of the Court;

(3) Unanimously,

Rejects the five objections by the United States of America to the
admissibility of the claims of the United Mexican States;

(4) By fourteen votes to one,

Finds that, by not informing, without delay upon their detention, the
51 Mexican nationals referred to in paragraph 106 (1) above of their
rights under Article 36, paragraph 1 (5}, of the Vienna Convention on
Consular Relations of 24 April 1963, the United States of America
breached the obligations incumbent upon it under that subparagraph;

IN FAVOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,
Koroma, Vcreshchetin, Higgins, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Tomka; Judge ad hoc Septlveda;

AGAINST: Judge Parra-Aranguren;
(5) By fourteen votes to one,

Finds that, by not notifying the appropriate Mexican consular post
without delay of the detention of the 49 Mexican nationals referred to in
paragraph 106 (2) above and thereby depriving the United Mexican
States of the right, in a timely fashion, to render the assistance provided
for by the Vienna Convention to the individuals concerned, the United
States of America breached the obligations incumbent upon it under
Article 36, paragraph 1 (b);

TN FAVOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,

Koroma, Vereshchetin, Higgins, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Tomka; Judge ad hoc Sepulveda;

AGAINST: Judge Parra-Aranguren ;

(6) By fourteen votes to one,

Finds that, in relation to the 49 Mexican nationals referred to in para-
graph 106 (3) above, the United States of America deprived the United
Mexican States of the right, in a timely fashion, to communicate with and
have access to those nationals and to visit them in detention, and thereby
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breached the obligations incumbent upon it under Article 36, para-
graph 1 {a} and (¢}, of the Convention;
N FAVOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,
Koroma, Vereshchetin, Higgins, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Tomka; Judge ad hoc Sepuilveda;

AGAINST: Judge Parra-Aranguren;
(7) By fourteen votes to one,

Findy that, in relation to the 34 Mexican nationals referred to in para-
graph 106 {4) above, the United States of Americz deprived the United
Mexican States of the right, in a timely fashion, to arrange for legal rep-
resentation of those nationals, and thereby breached the obligations
incumbent upon it under Article 36, paragraph 1 {¢), of the Convention;

IN FAYOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,
Koroma, Vereshchetin, Higgins, Kooljmans, Rezek, Al-Khasawneh,
Buergenthal, Elarauby, Owada, Tomka; Judge ad hoc Sepulveda;

AGAINST: Judge Parra-Aranguren;
{8) By fourieen votes to one,

Finds that, by not permitting the review and reconsideration, in the
light of the rights set forth in the Convention, of the conviction and sen-
tences of Mr, César Roberto Fierro Reyna, Mr. Roberto Moreno Ramos
and Mr. Osvaldo Torres Aguilera, after the violations referred to in sub-
paragraph (4) above had been established in respect of those individuals,
the United States of America breached the obligations incumbent upon it
under Article 36, paragraph 2, of the Convention;

IN FAYOUR: President Shi; Vice-President Ranjeva,; Judges Guillaume,

Koroma, Vereshchetin, Higgins, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Eluraby, Owada, Tomka; Judge ad hoc Sepiilveda;

AGAINST: Judge Parra-Aranguren;
(9} By fourteen votes to one,

Finds that the appropriate reparation in this case consists in the obliga-
tion of the United States of America to provide, by means of its own choos-
ing, review and reconsideration of the convictions and sentences of the
Mexican nationals referred to in subparagraphs (4), (5), (6} and (7) above,
by taking account both of the violation of the rights set forth in Article 36
of the Convention and of paragraphs 138 to 141 of this Judgment;

IN FAVOUR: President Shi; Vice-President Ranjeva; Judges Guillaume,

Koroma, Vereshchetin, Higging, Kooijmans, Rezek, Al-Khasawneh,
Buergenthal, Elaraby, Owada, Tomka; Judge ad hoc Sepilveda;

AGAINST: Judge Parra-Aranguren;
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(10) Unanimously,

Takes note of the commitment undertaken by the United States of
America to ensure implementation of the specific measures adopted in
performance of its obligations under Article 36, paragraph 1 (&), of the
Vienna Convention; and fires that this commitment must be regarded as
meeting the request by the United Mexican States for guaraniees and
assurances of non-repetition;

(11) Unanmimously,

Finds that, should Mexican nationals nonetheless be sentenced to
severe penalties, without their rights under Article 36, paragraph 1 (&},
of the Convention having been respected, the United States of America
shall provide, by means of its own choosing, review and reconsideration
of the conviction and sentence, so as to allow full weight to be given to
the violation of the rights set forth in the Convention, taking account of
paragraphs 138 to 141 of this Judgment.

Done in English and in French, the English text being authoritative,
at the Peace Palace, The Hague, this thirty-first day of March, two
thousand and four, in three copies, one of which will be placed in the
archives of the Court and the others transmitted to the Government of
the United Mexican States and the Government of the United States of
America, respectively.

{ Signed) SH1 Jinyong,
President.

{ Signed) Philippe COUVREUR,
‘Registrar,

President Swr and Vice-President Ranieva append declarations to the
Judgment of the Court; Judges VERESHCHETIN, PARRA-ARANGUREN and
Tomka and Judge ad hoc SerULvepa append separate opinions to the
Judgment of the Court.

{ fnitialled} 1.Y .S.
{ Initialied) Ph.C.
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INTERNATIONAL COURT OF JUSTICE

YEAR 2012

19 June 2012

CASE CONCERNING
AHMADOU SADIO DIALLO

(REPUBLIC OF GUINEA v. DEMOCRATIC
REPUBLIC OF THE CONGO)

COMPENSATION OWED BY THE DEMOCRATIC REPUBLIC
OF THE CONGO TO THE REPUBLIC OF GUINEA

Introductory observations.

Object of the present proceedings pursuant to Court’s Judgment of 30 Novem-
ber 2010 — Determination of amount of compensation — Injury resulting from
unlawful detentions and expulsion of Mr. Diallo — Guinea’s exercise of diplomatic
protection — General rules governing compensation — Establishment of injury
and causal nexus between the wrongful acts and that injury — Valuation of the
injury — General rule that it is for the party which alleges a particular fact to
prove existence of that fact — That rule to be applied flexibly in this case as
Respondent may be in a better position to establish certain facts — Evidence
adduced by Guinea as starting point of the Court’s inquiry — Assessment in light
of evidence introduced by the Democratic Republic of the Congo (DRC) — Allow-
ance for the difficulty in providing certain evidence because of abruptness of
Mr. Diallo’s expulsion — The Court’s inquiry limited to the injury resulting from
the breach of Mr. Diallo’s rights as an individual.

*

Claim for compensation for non-material injury suffered by Mr. Diallo.

Non-material injury may take various forms — Establishment of non-material
injury even without specific evidence — Non-material injury of Mr. Diallo as an
inevitable consequence of the wrongful acts of the DRC already ascertained by the
Court in its Judgment on the merits — Reasonable to conclude that the wrongful
conduct of the DRC caused Mr. Diallo significant psychological suffering and loss
of reputation — Number of days for which Mr. Diallo was detained, as well as fact
that he was not mistreated, taken into account — Context in which the wrongful
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detentions and expulsion occurred, as well as their arbitrary nature, as factors
aggravating Mr. Diallo’s non-material injury — Importance of equitable consider-
ations in the quantification of compensation for non-material injury — US$85,000
in compensation awarded.

*

Claim for compensation for material injury suffered by Mr. Diallo.

Alleged loss of personal property.

Property of the two companies not taken into account given the Court’s prior
decision that claims related thereto were inadmissible — Personal property located
in Mr. Diallo’s apartment appearing on an inventory prepared 12 days after his
expulsion — Failure of Guinea to prove extent of loss of Mr. Diallo’s personal
property listed on inventory and extent to which any such loss was caused by the
unlawful conduct of the DRC — Lack of any evidence regarding value of items on
inventory — Mr. Diallo nevertheless required to transport his personal property to
Guinea or to arrange for its disposition in the DRC — US$10,000 awarded based
on equitable considerations.

High-value items not specified on the inventory — No evidence put forward by
Guinea that Mr. Diallo owned these items at the time of his expulsion, that they
were in his apartment if he did own them, or that they were lost as a result of
Mr. Diallo’s treatment by the DRC — No compensation awarded.

Assets alleged to have been contained in bank accounts — No information pro-
vided by Guinea about total sum held in bank accounts, the amount of any particu-
lar account or the name(s) of bank(s) in which account(s) were held — No evi-
dence put forward by Guinea demonstrating that the unlawful detentions and
expulsion of Mr. Diallo caused the loss of any assets held in bank accounts — No
compensation awarded.

Alleged loss of remuneration during Mr. Diallo’s unlawful detentions and fol-
lowing his expulsion.

Cognizable character, as a component of compensation, of claim for income lost
as a result of unlawful detention — Estimation may be appropriate where amount
of lost income cannot be calculated precisely — No evidence however offered by
Guinea to support the claim that Mr. Diallo was earning US$325,000 per month as
gérant of Africom-Zaire and Africontainers-Zaire — Evidence, on the contrary,
that neither of the companies was conducting business during the years immedi-
ately prior to Mr. Diallo’s detentions — Failure of Guinea to prove how Mr. Dial-
lo’s unlawful detentions would have caused him to lose any remuneration he could
have been receiving — Guinea’s claim for loss of remuneration during period of
Mr. Diallo’s detention rejected — Reasons for rejecting claim equally applicable
to Guinea’s highly speculative claim relating to the period following Mr. Diallo’s
expulsion — No compensation awarded.

Alleged deprivation of potential earnings.

Guinea’s claim concerning “potential earnings” as beyond the scope of the pro-
ceedings, given the Court’s prior decision on the inadmissibility of Guinea’s claims
relating to the injuries alleged to have been caused to the companies — No com-
pensation awarded.
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Total sum awarded and post-judgment interest.

The total sum awarded to Guinea is US$95,000 to be paid by 31 August 2012 —
Should payment be delayed, post-judgment interest on the principal sum due to
accrue as from 1 September 2012 at an annual rate of 6 per cent — Sum awarded
to Guinea in the exercise of diplomatic protection of Mr. Diallo intended to pro-
vide reparation for the latter’s injury.

Procedural costs.

Article 64 of the Statute of the Court as implying that there may be circums-
tances which would make it appropriate for the Court to allocate costs in favour of
one of the parties — No such circumstances exist in the present case.

JUDGMENT

Present: President TOMKA; Vice-President SEPULVEDA-AMOR ; Judges OWADA,
ABRAHAM, KEITH, BENNOUNA, SKOTNIKOV, CANCADO TRINDADE, Y USUF,
GREENWOOD, XUE, DONOGHUE, GAJA, SEBUTINDE; Judges ad hoc
MaHIOU, MAMPUYA ; Registrar COUVREUR.

In the case concerning Ahmadou Sadio Diallo,
between

the Republic of Guinea,
represented by

Mr. Mohamed Camara, First Counsellor for Political Affairs, Embassy of
Guinea in the Benelux countries and in the European Union,

as Agent;

Mr. Hassane II Diallo, Counsellor and chargé de mission at the Ministry of
Justice,

as Co-Agent,
and

the Democratic Republic of the Congo,
represented by

H.E. Mr. Henri Mova Sakanyi, Ambassador of the Democratic Republic of
the Congo to the Kingdom of Belgium, the Kingdom of the Netherlands
and the Grand Duchy of Luxembourg,

as Agent;
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Mr. Tshibangu Kalala, Professor of International Law at the University of
Kinshasa, member of the Kinshasa and Brussels Bars, and member of the
Congolese Parliament,

as Co-Agent,

THE COURT,

composed as above,
after deliberation,

delivers the following Judgment :

1. On 28 December 1998, the Government of the Republic of Guinea (here-
inafter “Guinea”) filed in the Registry of the Court an Application instituting
proceedings against the Democratic Republic of the Congo (hereinafter the
“DRC”, named Zaire between 1971 and 1997) in respect of a dispute concerning
“serious violations of international law” alleged to have been committed upon
the person of Mr. Ahmadou Sadio Diallo, a Guinean national.

In the Application, Guinea maintained that:

“Mr. Ahmadou Sadio Diallo, a businessman of Guinean nationality, was
unjustly imprisoned by the authorities of the Democratic Republic of the
Congo, after being resident in that State for thirty-two (32) years, despoiled
of his sizable investments, businesses, movable and immovable property and
bank accounts, and then expelled.”

Guinea added:

“[t]his expulsion came at a time when Mr. Ahmadou Sadio Diallo was pur-
suing recovery of substantial debts owed to his businesses [Africom-Zaire
and Africontainers-Zaire] by the [Congolese] State and by oil companies
established in its territory and of which the State is a shareholder”.

According to Guinea, Mr. Diallo’s arrests, detentions and expulsion consti-
tuted, inter alia, violations of

“the principle that aliens should be treated in accordance with ‘a minimum
standard of civilization’, [of] the obligation to respect the freedom and prop-
erty of aliens, [and of] the right of aliens accused of an offence to a fair trial
on adversarial principles by an impartial court”.

To found the jurisdiction of the Court, Guinea invoked in the Application the
declarations whereby the two States have recognized the compulsory jurisdic-
tion of the Court under Article 36, paragraph 2, of the Statute of the Court.

2. On 3 October 2002, the DRC raised preliminary objections in respect of
the admissibility of Guinea’s Application. In its Judgment of 24 May 2007 on
these preliminary objections, the Court declared the Application of the Republic
of Guinea to be admissible “in so far as it concerns protection of Mr. Diallo’s
rights as an individual” and “in so far as it concerns protection of [his] direct
rights as associé in Africom-Zaire and Africontainers-Zaire”. However, the
Court declared the Application of the Republic of Guinea to be inadmissible “in
so far as it concerns protection of Mr. Diallo in respect of alleged violations of
rights of Africom-Zaire and Africontainers-Zaire” (Ahmadou Sadio Diallo
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( Republic of Guinea v. Democratic Republic of the Congo), Preliminary Objec-
tions, Judgment, I.C.J. Reports 2007 (II), pp. 617-618, para. 98, subpara. 3 (a),
(b), and (c¢) of the operative part).

3. In its Judgment of 30 November 2010 on the merits, the Court found
that, in respect of the circumstances in which Mr. Diallo had been expelled on
31 January 1996, the DRC had violated Article 13 of the International Cove-
nant on Civil and Political Rights (hereinafter the “Covenant”) and Article 12,
paragraph 4, of the African Charter on Human and Peoples’ Rights (hereinafter
the “African Charter”) (Ahmadou Sadio Diallo ( Republic of Guinea v. Demo-
cratic Republic of the Congo), Merits, Judgment, I.C.J. Reports 2010 (II),
p- 692, para. 165, subpara. (2) of the operative part). The Court also found that,
in respect of the circumstances in which Mr. Diallo had been arrested and
detained in 1995-1996 with a view to his expulsion, the DRC had violated Arti-
cle 9, paragraphs 1 and 2, of the Covenant and Article 6 of the African Charter
(ibid., p. 692, para. 165, subpara. (3) of the operative part).

4. The Court further decided that

“the Democratic Republic of the Congo [was] under obligation to make
appropriate reparation, in the form of compensation, to the Republic of
Guinea for the injurious consequences of the violations of international
obligations referred to in subparagraphs (2) and (3) [of the operative part]”
(ibid., p. 693, para. 165, subpara. (7) of the operative part),

namely the unlawful arrests, detentions and expulsion of Mr. Diallo.

5. In addition, the Court found that the DRC had violated Mr. Diallo’s
rights under Article 36, paragraph 1 (b), of the Vienna Convention on Consular
Relations (ibid., p. 692, para. 165, subpara. (4) of the operative part). It did not
however order the DRC to pay compensation for this violation (ibid., p. 693,
para. 165, subpara. (7) of the operative part).

6. In the same Judgment, the Court rejected all other submissions by Guinea
relating to the arrests and detentions of Mr. Diallo, including the contention
that he was subjected to treatment prohibited by Article 10, paragraph 1, of the
Covenant during his detentions (ibid., subpara. (5) of the operative part). Fur-
thermore, the Court found that the DRC had not violated Mr. Diallo’s direct
rights as an associé in the companies Africom- Zaire and Africontainers-Zaire
(ibid., subpara. (6) of the operative part).

7. Finally, the Court decided, with respect to the question of compensation
owed by the DRC to Guinea, that “failing agreement between the Parties on this
matter within six months from the date of [the said] Judgment, [this] question . . .
shall be settled by the Court” (ibid., subpara. (8) of the operative part). Consider-
ing itself to have been “sufficiently informed of the facts of the . . . case”, the
Court found that “a single exchange of written pleadings by the Parties would
then be sufficient in order for it to decide on the amount of compensation” (ibid,
p. 692, para. 164).

8. The time-limit of six months thus fixed by the Court having expired on
30 May 2011 without an agreement being reached between the Parties on the
question of compensation due to Guinea, the President of the Court held a
meeting with the representatives of the Parties on 14 September 2011 in order to
ascertain their views on the time-limits to be fixed for the filing of the two plead-
ings envisaged by the Court.

9. By an Order of 20 September 2011, the Court fixed 6 December 2011 and
21 February 2012 as the respective time-limits for the filing of the Memorial of
Guinea and the Counter-Memorial of the DRC on the question of compensa-
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tion due to Guinea. The Memorial and the Counter-Memorial were duly filed
within the time-limits thus prescribed.

10. In the written proceedings relating to compensation, the following sub-
missions were presented by the Parties:

On behalf of the Government of Guinea,
in the Memorial:

“In compensation for the damage suffered by Mr. Ahmadou Sadio Diallo
as a result of his arbitrary detentions and expulsion, the Republic of Guinea
begs the Court to order the Democratic Republic of the Congo to pay it
(on behalf of its national) the following sums:

— US$250,000 for mental and moral damage, including injury to his
reputation;

— US$6,430,148 for loss of earnings during his detention and following
his expulsion;

— US$550,000 for other material damage; and

— US$4,360,000 for loss of potential earnings;

amounting to a total of eleven million five hundred and ninety thousand
one hundred and forty-eight American dollars (US$11,590,148), not includ-
ing statutory default interest.

Furthermore, as a result of having been forced to institute the present
proceedings, the Guinean State has incurred unrecoverable costs which it
should not, in equity, be required to bear and which are assessed at
US$500,000. The Republic of Guinea also begs the Court to order the DRC
to pay it that sum.

The Democratic Republic of the Congo should also be ordered to pay all
the costs.”

On behalf of the Government of the DRC,
in the Counter-Memorial:

“Having regard to all of the arguments of fact and law set out above, the
Democratic Republic of the Congo asks the Court to adjudge and declare
that:

(1) compensation in an amount of US$30,000 is due to Guinea to make
good the non-pecuniary injury suffered by Mr. Diallo as a result of his
wrongful detentions and expulsion in 1995-1996;

(2) no default interest is due on the amount of compensation as fixed
above;

(3) the DRC shall have a time-limit of six months from the date of the
Court’s judgment in which to pay to Guinea the above amount of com-
pensation;

(4) no compensation is due in respect of the other material damage claimed
by Guinea;

(5) each Party shall bear its own costs of the proceedings, including costs
and fees of its counsel, advocates, advisers, assistants and others.”
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I. INTRODUCTORY OBSERVATIONS

11. It falls to the Court at this stage of the proceedings to determine
the amount of compensation to be awarded to Guinea as a consequence
of the unlawful arrests, detentions and expulsion of Mr. Diallo by the
DRC, pursuant to the findings of the Court set out in its Judgment of
30 November 2010 and recalled above. In that Judgment, the Court indi-
cated that the amount of compensation was to be based on “the injury
flowing from the wrongful detentions and expulsion of Mr. Diallo in
1995-96, including the resulting loss of his personal belongings”
(I.C.J. Reports 2010 (II), p. 691, para. 163).

12. The Court begins by recalling certain of the facts on which it based
its Judgment of 30 November 2010. Mr. Diallo was continuously detained
for 66 days, from 5 November 1995 until 10 January 1996 (ibid., p. 662,
para. 59), and was detained for a second time between 25 and 31 Janu-
ary 1996 (ibid., p. 662, para. 60), that is, for a total of 72 days. The Court
also observed that Guinea failed to demonstrate that Mr. Diallo was sub-
jected to inhuman or degrading treatment during his detentions (ibid.,
p. 671, paras. 88-89). In addition, the Court found that Mr. Diallo was
expelled by the DRC on 31 January 1996 and that he received notice of
his expulsion on the same day (ibid., p. 659, para. 50, and p. 668, para. 78).

13. The Court turns to the question of compensation for the violations
of Mr. Diallo’s human rights established in its Judgment of 30 Novem-
ber 2010. It recalls that it has fixed an amount of compensation once, in
the Corfu Channel case ((United Kingdom v. Albania), Assessment of
Amount of Compensation, Judgment, I.C.J. Reports 1949, p. 244). In the
present case, Guinea is exercising diplomatic protection with respect to
one of its nationals, Mr. Diallo, and is seeking compensation for the
injury caused to him. As the Permanent Court of International Justice
stated in the Factory of Chorzow case (Merits, Judgment No. 13, 1928,
P.C.1J., Series A, No. 17, pp. 27-28), “[i]t is a principle of international
law that the reparation of a wrong may consist in an indemnity corre-
sponding to the damage which the nationals of the injured State have
suffered as a result of the act which is contrary to international law”. The
Court has taken into account the practice in other international courts,
tribunals and commissions (such as the International Tribunal for the
Law of the Sea, the European Court of Human Rights (ECHR), the
Inter-American Court of Human Rights (IACHR), the Iran-United
States Claims Tribunal, the Eritrea-Ethiopia Claims Commission, and
the United Nations Compensation Commission), which have applied gen-
eral principles governing compensation when fixing its amount, including
in respect of injury resulting from unlawful detention and expulsion.

14. Guinea seeks compensation under four heads of damage:
non-material injury (referred to by Guinea as “mental and moral dam-
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age”); and three heads of material damage: alleged loss of personal prop-
erty; alleged loss of professional remuneration (referred to by Guinea as
“loss of earnings”) during Mr. Diallo’s detentions and after his expul-
sion; and alleged deprivation of “potential earnings”. As to each head of
damage, the Court will consider whether an injury is established. It will
then “ascertain whether, and to what extent, the injury asserted by the
Applicant is the consequence of wrongful conduct by the Respondent”,
taking into account “whether there is a sufficiently direct and certain
causal nexus between the wrongful act . . . and the injury suffered by the
Applicant” (Application of the Convention on the Prevention and Punish-
ment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and
Montenegro), Judgment, I.C.J. Reports 2007 (1), pp. 233-234, para. 462).
If the existence of injury and causation is established, the Court will then
determine the valuation.

15. The assessment of compensation owed to Guinea in this case will
require the Court to weigh the Parties’ factual contentions. The Court
recalled in its Judgment of 30 November 2010 that, as a general rule, it is
for the party which alleges a particular fact in support of its claims to
prove the existence of that fact (1. C.J. Reports 2010 (II), p. 660, para. 54;
see also Application of the Interim Accord of 13 September 1995 (the for-
mer Yugoslav Republic of Macedonia v. Greece), Judgment, I1.C.J. Reports
2011 (1), p. 668, para. 72; Pulp Mills on the River Uruguay ( Argentina v.
Uruguay ), Judgment, I.C.J. Reports 2010 (1), p. 71, para. 162). The Court
also recognized that this general rule would have to be applied flexibly in
this case and, in particular, that the Respondent may be in a better posi-
tion to establish certain facts (I.C.J. Reports 2010 (II), pp. 660-661,
paras. 54-56).

16. In the present stage of the proceedings, the Court once again will be
guided by the approach summarized in the preceding paragraph. Thus, the
starting point in the Court’s inquiry will be the evidence adduced by
Guinea to support its claim under each head of damage, which the Court
will assess in light of evidence introduced by the DRC. The Court also
recognizes that the abruptness of Mr. Diallo’s expulsion may have dimin-
ished the ability of Mr. Diallo and Guinea to locate certain documents,
calling for some flexibility by the Court in considering the record before it.

17. Before turning to the various heads of damage, the Court also
recalls that the scope of the present proceedings is determined in impor-
tant respects by the Court’s Judgments of 24 May 2007 and of 30 Novem-
ber 2010. Having declared Guinea’s Application inadmissible as to alleged
violations of the rights of Africom-Zaire and Africontainers-Zaire
(L.C.J. Reports 2007 (II), p. 616, para. 94), the Court will not take
account of any claim for injury sustained by the two companies, rather
than by Mr. Diallo himself. Moreover, the Court will award no compen-
sation in respect of Guinea’s claim that the DRC violated Mr. Diallo’s
direct rights as an associ¢ in Africom-Zaire and Africontainers-Zaire,
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because the Court found that there was no such violation in its Judgment
of 30 November 2010 (I.C.J. Reports 2010 (II), p. 690, para. 157, and
pp. 690-691, para. 159). The Court’s inquiry will be limited to the injury
resulting from the breach of Mr. Diallo’s rights as an individual, that is,
“the injury flowing from the wrongful detentions and expulsion of
Mr. Diallo in 1995-1996, including the resulting loss of his personal
belongings” (ibid., p. 691, para. 163).

II. HEADS OF DAMAGE IN RESPECT OF WHICH
COMPENSATION IS REQUESTED

A. Claim for Compensation for Non-Material Injury
Suffered by Mr. Diallo

18. “Mental and moral damage”, referred to by Guinea, or “non-pecu-
niary injury”, referred to by the DRC, covers harm other than material
injury which is suffered by an injured entity or individual. Non-material
injury to a person which is cognizable under international law may take
various forms. For instance, the umpire in the Lusitania cases before the
Mixed Claims Commission (United States/Germany) mentioned “mental
suffering, injury to [a claimant’s] feelings, humiliation, shame, degrada-
tion, loss of social position or injury to his credit or to his reputation”
(opinion in the Lusitania cases, 1 November 1923, United Nations,
Reports of International Arbitral Awards (RIAA), Vol. VII, p. 40). The
Inter-American Court of Human Rights observed in Gutiérrez-Soler v.
Colombia that “[n]on pecuniary damage may include distress, suffering,
tampering with the victim’s core values, and changes of a non-pecuniary
nature in the person’s everyday life” (judgment of 12 September 2005
(merits, reparations and costs), IACHR, Series C, No. 132, para. 82).

19. In the present case, Guinea contends that

“Mr. Diallo suffered moral and mental harm, including emotional
pain, suffering and shock, as well as the loss of his position in society
and injury to his reputation as a result of his arrests, detentions and
expulsion by the DRC.”

No specific evidence regarding this head of damage is submitted by
Guinea.

20. The DRC, for its part, does not contest the fact that Mr. Diallo suf-
fered “non-pecuniary injury”. However, the DRC requests the Court to

“take into account the specific circumstances of this case, the brevity
of the detention complained of, the absence of any mistreatment of
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Mr. Diallo, [and] the fact that Mr. Diallo was expelled to his country
of origin, with which he had been able to maintain ongoing and
high-level contacts throughout his lengthy stay in the Congo”.

*

21. In the view of the Court, non-material injury can be established
even without specific evidence. In the case of Mr. Diallo, the fact that he
suffered non-material injury is an inevitable consequence of the wrongful
acts of the DRC already ascertained by the Court. In its Judgment on the
merits, the Court found that Mr. Diallo had been arrested without being
informed of the reasons for his arrest and without being given the possi-
bility to seek a remedy (I.C.J. Reports 2010 (II), p. 666, para. 74, and
p. 670, para. 84); that he was detained for an unjustifiably long period
pending expulsion (ibid., pp. 668-669, para. 79); that he was made the
object of accusations that were not substantiated (ibid., p. 669, para. §2);
and that he was wrongfully expelled from the country where he had
resided for 32 years and where he had engaged in significant business
activities (ibid., pp. 666-667, paras. 73 and 74). Thus, it is reasonable to
conclude that the DRC’s wrongful conduct caused Mr. Diallo significant
psychological suffering and loss of reputation.

22. The Court has taken into account the number of days for which
Mr. Diallo was detained and its earlier conclusion that it had not been
demonstrated that Mr. Diallo was mistreated in violation of Article 10,
paragraph 1, of the Covenant (ibid., p. 671, para. 89).

23. The circumstances of the case point to the existence of certain fac-
tors which aggravate Mr. Diallo’s non-material injury. One is the context
in which the wrongful detentions and expulsion occurred. As the Court
noted in its Judgment on the merits,

“it is difficult not to discern a link between Mr. Diallo’s expulsion and
the fact that he had attempted to recover debts which he believed were
owed to his companies by, amongst others, the Zairean State or com-
panies in which the State holds a substantial portion of the capital”
(L. C.J. Reports 2010 (II), p. 669, para. 82).

In addition, Mr. Diallo’s

“arrest and detention aimed at allowing such an expulsion measure,
one without any defensible basis, to be effected can only be character-
ized as arbitrary within the meaning of Article 9, paragraph 1, of
the Covenant and Article 6 of the African Charter” (ibid. ).

24. Quantification of compensation for non-material injury necessarily
rests on equitable considerations. As the umpire noted in the Lusitania
cases, non-material injuries “are very real, and the mere fact that they are
difficult to measure or estimate by money standards makes them none the
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less real and affords no reason why the injured person should not be com-
pensated therefore as compensatory damages” (RIAA, Vol. VII, p. 40).
When considering compensation for material or non-material injury
caused by violations of the Covenant or the African Charter, respectively,
the Human Rights Committee and the African Commission on Human
and Peoples’ Rights recommended “adequate compensation” without
specifying the sum to be paid (see, for example, 4. v. Australia, HRC,
3 April 1997, communication No. 560/1993, United Nations doc. CCPR/
C/59/D/560/1993, para. 11; Kenneth Good v. Republic of Botswana,
ACHPR, 26 May 2010, communication No. 313/05, 28th Activity Report,
Ann. IV, p. 110, para. 244). Arbitral tribunals and regional human rights
courts have been more specific, given the power to assess compensation
granted by their respective constitutive instruments. Equitable consider-
ations have guided their quantification of compensation for non-material
harm. For instance, in Al-Jedda v. United Kingdom, the Grand Chamber
of the European Court of Human Rights stated that, for determining
damage,

“[i]ts guiding principle is equity, which above all involves flexibility
and an objective consideration of what is just, fair and reasonable in
all the circumstances of the case, including not only the position of
the applicant but the overall context in which the breach occurred”
(application No. 27021/08, judgment of 7 July 2011, ECHR Reports
2011, para. 114).

Similarly, the Inter-American Court of Human Rights has said that the
payment of a sum of money as compensation for non-pecuniary damages
may be determined by that court “in reasonable exercise of its judicial
authority and on the basis of equity” (Cantoral Benavides v. Peru, judg-
ment of 3 December 2001 (reparations and costs), TACHR, Series C,
No. 88, para. 53).

*

25. With regard to the non-material injury suffered by Mr. Diallo, the
circumstances outlined in paragraphs 21 to 23 lead the Court to consider
that the amount of US$85,000 would provide appropriate compensation.
The sum is expressed in the currency to which both Parties referred in
their written pleadings on compensation.

B. Claim for Compensation for Material Injury
Suffered by Mr. Diallo

26. As previously noted (see paragraph 14), Guinea claims compensa-
tion for three heads of material damage. The Court will begin by address-
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ing Guinea’s claim relating to the loss of Mr. Diallo’s personal property;
it will then consider Guinea’s claims concerning loss of professional
remuneration during Mr. Diallo’s unlawful detentions and following his
unlawful expulsion from the DRC; and, finally, it will turn to Guinea’s
claim in respect of “potential earnings”.

1. Alleged loss of Mr. Diallo’s personal property (including assets in bank
accounts)

27. Guinea claims that Mr. Diallo’s abrupt expulsion prevented him
from making arrangements for the transfer or disposal of personal prop-
erty that was in his apartment and also caused the loss of certain assets in
bank accounts. Guinea refers to an inventory of items in Mr. Diallo’s
apartment that was prepared 12 days after he was expelled, claiming that
the inventory understated his personal property because it failed to
include a number of high-value items that were in the apartment. It states
that all of these assets have been irretrievably lost and estimates the value
of lost tangible and intangible assets (including bank accounts) at
US$550,000.

28. The DRC contends that Guinea was responsible for having pro-
duced the inventory in question as evidence before the Court, only later
to declare it incomplete. Citing Guinea’s role in preparing the inventory,
the DRC characterizes that inventory as “credible” and “serious”, and
contends that Guinea cannot now claim that Mr. Diallo owned addi-
tional assets not reflected in it. The DRC further asserts that it cannot be
held responsible for the alleged loss of any property that was in the apart-
ment because the DRC did not order Mr. Diallo’s eviction from the
apartment and because Mr. Diallo’s personal property was under the
control of officials from the Guinean embassy and of Mr. Diallo’s friends
and relatives. Further, the DRC states that Guinea has provided no evi-
dence regarding bank assets.

*

29. The Court here addresses Guinea’s claim for the loss of Mr. Dial-
lo’s personal property, without taking into account property of the two
companies (to which Guinea also refers), given the Court’s prior decision
that Guinea’s claims relating to the companies were inadmissible (sce
paragraph 17 above). The personal property at issue in Guinea’s claim
may be divided into three categories: furnishings of Mr. Diallo’s apart-
ment that appear on the above-referenced inventory; certain high-value
items alleged to have been in Mr. Diallo’s apartment, which are not spec-
ified on that inventory; and assets in bank accounts.

30. As to personal property that was located in Mr. Diallo’s apart-
ment, it appears that the inventory of the property in Mr. Diallo’s apart-
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ment, which both Parties have submitted to the Court, was prepared
approximately 12 days after Mr. Diallo’s expulsion from the DRC. While
Guinea complains about omissions from the inventory (the high-value
items discussed below), both Parties appear to accept that the items that
are listed on the inventory were in the apartment at the time the inventory
was prepared.

31. There is, however, uncertainty about what happened to the prop-
erty listed on the inventory. Guinea does not point to any evidence that
Mr. Diallo attempted to transport or to dispose of the property in the
apartment, and there is no evidence before the Court that the DRC
barred him from doing so. The DRC states that it did not take possession
of the apartment and that it did not evict Mr. Diallo from the apartment.
Mr. Diallo himself stated in 2008 that the company from which the apart-
ment was leased took possession of it soon after his expulsion and that,
as a result, he had lost all of his personal effects. Therefore, taken as a
whole, Guinea has failed to prove the extent of the loss of Mr. Diallo’s
personal property listed on the inventory and the extent to which any
such loss was caused by the DRC’s unlawful conduct.

32. Even assuming that it could be established that the personal prop-
erty on the inventory was lost and that any such loss was caused by the
DRC’s unlawful conduct, Guinea offers no evidence regarding the value
of the items on the inventory (either with respect to individual items or in
the aggregate).

33. Despite the shortcomings in the evidence related to the property
listed on the inventory, the Court recalls that Mr. Diallo lived and worked
in the territory of the DRC for over thirty years, during which time he
surely accumulated personal property. Even assuming that the DRC is cor-
rect in its contention that Guinean officials and Mr. Diallo’s relatives were
in a position to dispose of that personal property after Mr. Diallo’s expul-
sion, the Court considers that, at a minimum, Mr. Diallo would have had
to transport his personal property to Guinea or to arrange for its disposi-
tion in the DRC. Thus, the Court is satisfied that the DRC’s unlawful con-
duct caused some material injury to Mr. Diallo with respect to personal
property that had been in the apartment in which he lived, although it
would not be reasonable to accept the very large sum claimed by Guinea
for this head of damage. In such a situation, the Court considers it appro-
priate to award an amount of compensation based on equitable consider-
ations (see paragraph 36 below). Other courts, including the European
Court of Human Rights and the Inter-American Court of Human Rights,
have followed this approach where warranted (see, e.g., Lupsa v. Romania,
application No. 10337/04, judgment of 8 June 2006, ECHR Reports 2006-
VII, paras. 70-72; Chaparro Alvarez and Lapo Iiiiguez v. Ecuador, jadgment
of 21 November 2007 (preliminary objections, merits, reparations and
costs), IACHR, Series C, No. 170, paras. 240 and 242).

34. The Court next considers Guinea’s contention that Mr. Diallo’s
apartment contained certain high-value items not specified on the inven-
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tory described above. Guinea mentions several items in its Memorial
(e.g., a diamond-studded watch and two paintings by a renowned artist),
but offers few details and provides no evidence to support the assertion
that the items were located in Mr. Diallo’s apartment at the time of his
detentions and expulsion. There is no statement by Mr. Diallo describing
these goods. There are no records of purchase, even as to items allegedly
purchased from well-known establishments selling high-value luxury
items that can be expected to keep records of sales, and which are located
outside the territory of the DRC, thus making them accessible to
Mr. Diallo. Guinea has put forward no evidence whatsoever that
Mr. Diallo owned these items at the time of his expulsion, that they were
in his apartment if he did own them, or that they were lost as a result of
his treatment by the DRC. For these reasons, the Court rejects Guinea’s
claims as to the loss of high-value items not specified on the inventory.

35. As to assets alleged to have been contained in bank accounts,
Guinea offers no details and no evidence to support its claim. There is no
information about the total sum held in bank accounts, the amount of
any particular account or the name(s) of the bank(s) in which the
account(s) were held. Further, there is no evidence demonstrating that the
unlawful detentions and expulsion of Mr. Diallo caused the loss of any
assets held in bank accounts. For example, Guinea does not explain why
Mr. Diallo could not access any such accounts after leaving the DRC.
Thus, it has not been established that Mr. Diallo lost any assets held in
his bank accounts in the DRC or that the DRC’s unlawful acts caused
Mr. Diallo to lose any such financial assets. Accordingly, the Court rejects
Guinea’s claim as to the loss of bank account assets.

E3

36. The Court therefore awards no compensation in respect of the
high-value items and bank account assets described in paragraphs 34 and
35 above. However, in view of the Court’s conclusions above (see para-
graph 33) regarding the personal property of Mr. Diallo and on the basis
of equitable considerations, the Court awards the sum of US$10,000
under this head of damage.

2. Alleged loss of remuneration during Mr. Diallo’s unlawful detentions and
following his unlawful expulsion

37. At the outset, the Court notes that, in its submissions at the con-
clusion of its Memorial, Guinea claims US$6,430,148 for Mr. Diallo’s
loss of earnings during his detentions and following his expulsion. How-
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ever, Guinea makes reference elsewhere in its Memorial to a sum of
US$80,000 for Mr. Diallo’s loss of earnings during his detentions. As pre-
sented by Guinea, this claim for US$80,000, although not reflected as a
separate submission, is clearly distinct from its claim for US$6,430,148
which, in the reasoning of the Memorial, only concerns the alleged
“loss of earnings” following Mr. Diallo’s expulsion. The Court will inter-
pret Guinea’s submissions in light of the reasoning of its Memorial, as it
is entitled to do (see, e.g., Nuclear Tests (Australia v. France), Judgment,
L.C.J. Reports 1974, p. 262, para. 29; Nuclear Tests (New Zealand v.
France), Judgment, 1.C.J. Reports 1974, p. 466, para. 30). Therefore,
in the present Judgment, it will first consider the claim of US$80,000
for loss of professional remuneration during Mr. Diallo’s detentions
(see paragraphs 38-46) and then will examine the claim of US$6,430,148
for loss of professional remuneration following his expulsion (see para-
graphs 47-49).

38. Guinea asserts that, prior to his arrest on 5 November 1995,
Mr. Diallo received monthly remuneration of US$25,000 in his capacity
as gérant of Africom-Zaire and Africontainers-Zaire. Based on that fig-
ure, Guinea estimates that Mr. Diallo suffered a loss totalling US$80,000
during the 72 days he was detained, an amount that, according to Guinea,
takes account of inflation. Guinea states that remuneration from the two
companies was Mr. Diallo’s “main source of income” and does not ask
the Court to award compensation in respect of any other income relating
to the period of Mr. Diallo’s detentions. Guinea further asserts that
Mr. Diallo was unable to carry out his “normal management activities”
while in detention and thus to ensure that his companies were being prop-
erly run.

39. In response, the DRC contends that Guinea has not produced any
documentary evidence to support the claim for loss of remuneration. The
DRC also takes the view that Guinea has failed to show that Mr. Diallo’s
detentions caused a loss of remuneration that he otherwise would have
received. In particular, the DRC asserts that Guinea has failed to explain
why Mr. Diallo, as the sole gérant and associé of the two companies,
could not have directed that payments be made to him. According to the
DRC, no compensation for loss of remuneration during the period of
Mr. Diallo’s detention is warranted.

%
40. The Court observes that, in general, a claim for income lost as a
result of unlawful detention is cognizable as a component of compensa-

tion. This approach has been followed, for example, by the European
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Court of Human Rights (see, e.g., Teixeira de Castro v. Portugal, applica-
tion No. 44/1997/828/1034, judgment of 9 June 1998, ECHR Reports
1998-1V, paras. 46-49), by the Inter-American Court of Human Rights
(see, e.g., Suarez-Rosero v. Ecuador, judgment of 20 January 1999 (repa-
rations and costs), IACHR, Series C, No. 44, para. 60), and by the Gov-
erning Council of the United Nations Compensation Commission (see
United Nations Compensation Commission Governing Council, Report
and Recommendations Made by the Panel of Commissioners concerning
the Fourteenth Instalment of “E3” Claims, United Nations doc. S/AC.
26/2000/19, 29 September 2000, para. 126). Moreover, if the amount
of the lost income cannot be calculated precisely, estimation may be
appropriate (see, e.g., Elci and Others v. Turkey, applications Nos. 23145/93
and 25091/94, judgment of 13 November 2003, ECHR, para. 721 ; Case of
the “Street Children” (Villagran-Morales et al.) v. Guatemala, judgment
of 26 May 2001 (reparations and costs), IACHR, Series C, No. 77,
para. 79). Thus, the Court must first consider whether Guinea has estab-
lished that Mr. Diallo was receiving remuneration prior to his detentions
and that such remuneration was in the amount of US$25,000 per month.

41. The claim that Mr. Diallo was earning US$25,000 per month as
gérant of the two companies is made for the first time in the present phase
of the proceedings, devoted to compensation. Guinea offers no evidence
to support the claim. There are no bank account or tax records. There are
no accounting records of either company showing that it had made such
payments. It is plausible, of course, that Mr. Diallo’s abrupt expulsion
impeded or precluded his access to such records. That said, the absence
of any evidence in support of the claim for loss of remuneration at issue
here stands in stark contrast to the evidence adduced by Guinea at an
earlier stage of this case in support of the claims relating to the two
companies, which included various documents from the records of the
companies.

42. Moreover, there is evidence suggesting that Mr. Diallo was not
receiving US$25,000 per month in remuneration from the two companies
prior to his detentions. First, the evidence regarding Africom-Zaire and
Africontainers-Zaire strongly indicates that neither of the companies
was conducting business — apart from the attempts to collect debts
allegedly owed to each company — during the years immediately prior to
Mr. Diallo’s detentions. In particular, the record indicates that the
operations of Africontainers-Zaire had, even according to Guinea, experi-
enced a serious decline by 1990. In addition, as the Court noted previ-
ously, the DRC asserted that Africom-Zaire had ceased all commercial
activities by the end of the 1980s and for that reason had been struck
from the Trade Register (I.C.J. Reports 2007 (II), p. 593, para. 22;
L.C.J. Reports 2010 (II), p. 677, para. 108); this assertion was not chal-
lenged by Guinea. It appears that disputes about the amounts payable by
various entities to Africom-Zaire and Africontainers-Zaire continued into
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the 1990s, in some cases even after Mr. Diallo’s expulsion in 1996. But
there is no evidence of operating activity that would have generated a
flow of income during the years just prior to Mr. Diallo’s detentions.

43. Secondly, in contrast to Guinea’s claim in the present phase of the
proceedings devoted to compensation that Mr. Diallo was receiving
monthly remuneration of US$25,000, Guinea told the Court, during the
preliminary objections phase, that Mr. Diallo was “already impoverished
in 1995”. This statement to the Court is consistent with the fact that, on
12 July 1995, Mr. Diallo obtained in the DRC, at his request, a “Certifi-
cate of Indigency” declaring him “temporarily destitute” and thus permit-
ting him to avoid payments that would otherwise have been required in
order to register a judgment in favour of one of the companies.

44. The Court therefore concludes that Guinea has failed to establish
that Mr. Diallo was receiving remuneration from Africom-Zaire and
Africontainers-Zaire on a monthly basis in the period immediately prior
to his detentions in 1995-1996 or that such remuneration was at the rate
of US$25,000 per month.

45. Guinea also does not explain to the satisfaction of the Court how
Mr. Diallo’s detentions caused an interruption in any remuneration that
Mr. Diallo might have been receiving in his capacity as gérant of the two
companies. If the companies were in fact in a position to pay Mr. Diallo
as of the time that he was detained, it is reasonable to expect that employ-
ees could have continued to make the necessary payments to the gérant
(their managing director and the owner of the companies). Moreover, as
noted above (see paragraph 12), Mr. Diallo was detained from 5 Novem-
ber 1995 to 10 January 1996, then released and then detained again from
25 January 1996 to 31 January 1996. Thus, there was a period of two
weeks during which there was an opportunity for Mr. Diallo to make
arrangements to receive any remuneration that the companies allegedly
had failed to pay him during the initial 66-day period of detention.

*

46. Under these circumstances, Guinea has not proven to the satisfac-
tion of the Court that Mr. Diallo suffered a loss of professional remu-
neration as a result of his unlawful detentions.

* %

47. In addition to the claim for loss of remuneration during his unlaw-
ful detentions, Guinea asserts that the unlawful expulsion of Mr. Diallo
by the DRC deprived him of the ability to continue receiving remunera-
tion as the gérant of Africom-Zaire and Africontainers-Zaire. Based on
its claim (described above) that Mr. Diallo received remuneration of
US$25,000 per month prior to his detentions in 1995-1996, Guinea asserts
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that, during the period that has elapsed since Mr. Diallo’s expulsion on
31 January 1996, he has lost additional “professional income” in the
amount of US$4,755,500. Guinea further asserts that this amount should
be adjusted upward to account for inflation, such that its estimate of
Mr. Diallo’s loss of professional remuneration since his expulsion is
US$6,430,148.

48. The DRC reiterates its position regarding the claim for unpaid
remuneration from the period of Mr. Diallo’s detentions, in particular the
lack of evidence to support the claim that Mr. Diallo was receiving remu-
neration of US$25,000 per month prior to his detentions and expulsion.

*

49. For the reasons indicated above, the Court has already rejected the
claim for loss of professional remuneration during the period of Mr. Dial-
lo’s detentions (see paragraphs 38-46). Those reasons also apply with
respect to Guinea’s claim relating to the period following Mr. Diallo’s
expulsion. Moreover, Guinea’s claim with respect to Mr. Diallo’s
post-expulsion remuneration is highly speculative and assumes that
Mr. Diallo would have continued to receive US$25,000 per month had he
not been unlawfully expelled. While an award of compensation relating to
loss of future earnings inevitably involves some uncertainty, such a claim
cannot be purely speculative (cf. Khamidov v. Russia, application
No. 72118/01, judgment of 15 November 2007 (merits and just satisfac-
tion), ECHR, para. 197; Chaparro Alvarez and Lapo Ifiiguez v. Ecuador,
judgment of 21 November 2007 (preliminary objections, merits, repara-
tions and costs), IACHR, Series C, No. 170, paras. 235-236; see also
Commentary to Article 36, Draft Articles on Responsibility of States for
Internationally Wrongful Acts, Yearbook of the International Law Com-
mission, 2001, Vol. II (2), pp. 104-105 (concerning “lost profits” claims)).
Thus, the Court concludes that no compensation can be awarded for
Guinea’s claim relating to unpaid remuneration following Mr. Diallo’s
expulsion.

* sk

50. The Court therefore awards no compensation for remuneration
that Mr. Diallo allegedly lost during his detentions and following his
expulsion.

3. Alleged deprivation of potential earnings

51. Guinea makes an additional claim that it describes as relating
to Mr. Diallo’s “potential earnings”. Specifically, Guinea states that
Mr. Diallo’s unlawful detentions and subsequent expulsion resulted in a

22



AHMADOU SADIO DIALLO (JUDGMENT) 343

decline in the value of the two companies and the dispersal of their assets.
Guinea also asserts that Mr. Diallo was unable to assign his holdings
(parts sociales) in these companies to third parties and that his loss of
potential earnings can be valued at 50 per cent of the “exchange value of
the holdings”, a sum that, according to Guinea, totals US$4,360,000.

52. The DRC points out that Guinea’s calculation of the alleged loss
to Mr. Diallo is based on assets belonging to the two companies, and not
assets that belong to Mr. Diallo in his individual capacity. Furthermore,
the DRC contends that Guinea provides no proof that the companies’
assets have, in fact, been lost or that specific assets of Africom-Zaire or
Africontainers-Zaire to which Guinea refers could not be sold on the
open market.

*

53. The Court considers that Guinea’s claim concerning “potential
earnings” amounts to a claim for a loss in the value of the companies
allegedly resulting from Mr. Diallo’s detentions and expulsion. Such a
claim is beyond the scope of these proceedings, given this Court’s prior
decision that Guinea’s claims relating to the injuries alleged to have been
caused to the companies are inadmissible (L C.J. Reports 2007 (II),
p. 617, para. 98, subpara. (1) (b) of the operative part).

*

54. For these reasons, the Court awards no compensation to Guinea in
respect of its claim relating to the “potential earnings” of Mr. Diallo.

k %k

55. Having analysed the components of Guinea’s claim in respect of
material injury caused to Mr. Diallo as a result of the DRC’s unlawful
conduct, the Court awards compensation to Guinea in the amount of
US$10,000.

III. ToTAL SUM AWARDED AND POST-JUDGMENT INTEREST

56. The total sum awarded to Guinea is US$95,000 to be paid by
31 August 2012. The Court expects timely payment and has no reason to
assume that the DRC will not act accordingly. Nevertheless, considering
that the award of post-judgment interest is consistent with the practice of
other international courts and tribunals (see, for example, The M/V
“Saiga” (No. 2) (Saint Vincent and the Grenadines v. Guinea), jadgment
of 1 July 1999, ITLOS, para. 175; Bamaca-Velasquez v. Guatemala, judg-
ment of 22 February 2002 (reparations and costs), IACHR, Series C,
No. 91, para. 103; Papamichalopoulos and Others v. Greece (Article 50),
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application No. 33808/02, judgment of 31 October 1995, ECHR, Series A,
No. 330-B, para. 39; Lordos and Others v. Turkey, application
No. 15973/90, judgment of 10 January 2012 (just satisfaction), ECHR,
para. 76 and dispositif, para. 1 (b)), the Court decides that, should pay-
ment be delayed, post-judgment interest on the principal sum due will
accrue as from 1 September 2012 at an annual rate of 6 per cent. This rate
has been fixed taking into account the prevailing interest rates on the
international market and the importance of prompt compliance.

57. The Court recalls that the sum awarded to Guinea in the exercise
of diplomatic protection of Mr. Diallo is intended to provide reparation
for the latter’s injury.

IV. PrROCEDURAL COSTS

58. Guinea requests the Court to award costs in its favour, in the
amount of US$500,000, because, “as a result of having been forced to
institute the present proceedings, the Guinean State has incurred unre-
coverable costs which it should not, in equity, be required to bear”.

59. The DRC asks the Court “to dismiss the request for the reimburse-
ment of costs submitted by Guinea and to leave each State to bear its own
costs of the proceedings, including the costs of its counsel, advocates and
others”. The DRC contends that Guinea lost the major part of the case and
that, moreover, the amount claimed “represents an arbitrary, lump-sum
determination, unsupported by any serious and credible evidence”.

*

60. The Court recalls that Article 64 of the Statute provides that,
“[ulnless otherwise decided by the Court, each party shall bear its own
costs”. While the general rule has so far always been followed by the
Court, Article 64 implies that there may be circumstances which would
make it appropriate for the Court to allocate costs in favour of one of the
parties. However, the Court does not consider that any such circum-
stances exist in the present case. Accordingly, each Party shall bear its
own costs.

61. For these reasons,
THE COURT,

(1) By fifteen votes to one,
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Fixes the amount of compensation due from the Democratic Republic
of the Congo to the Republic of Guinea for the non-material injury suf-
fered by Mr. Diallo at US$85,000;

IN FAVOUR: President Tomka; Vice-President Sepulveda-Amor; Judges
Owada, Abraham, Keith, Bennouna, Skotnikov, Cangado Trindade,
Yusuf, Greenwood, Xue, Donoghue, Gaja, Sebutinde; Judge ad hoc
Mabhiou;

AGAINST : Judge ad hoc Mampuya;
(2) By fifteen votes to one,

Fixes the amount of compensation due from the Democratic Republic
of the Congo to the Republic of Guinea for the material injury suffered
by Mr. Diallo in relation to his personal property at US$10,000;

IN FAVOUR: President Tomka; Vice-President Sepulveda-Amor; Judges
Owada, Abraham, Keith, Bennouna, Skotnikov, Canc¢ado Trindade,
Yusuf, Greenwood, Xue, Donoghue, Gaja, Sebutinde; Judge ad hoc
Mabhiou;

AGAINST : Judge ad hoc Mampuya;
(3) By fourteen votes to two,

Finds that no compensation is due from the Democratic Republic of
the Congo to the Republic of Guinea with regard to the claim concerning
material injury allegedly suffered by Mr. Diallo as a result of a loss of
professional remuneration during his unlawful detentions and following
his unlawful expulsion;

IN FAVOUR: President Tomka; Vice-President Sepulveda-Amor; Judges

Owada, Abraham, Keith, Bennouna, Skotnikov, Cangado Trindade, Green-
wood, Xue, Donoghue, Gaja, Sebutinde; Judge ad hoc Mampuya ;

AGAINST : Judge Yusuf; Judge ad hoc Mahiou;

(4) Unanimously,

Finds that no compensation is due from the Democratic Republic of
the Congo to the Republic of Guinea with regard to the claim concerning
material injury allegedly suffered by Mr. Diallo as a result of a depriva-
tion of potential earnings;

(5) Unanimously,

Decides that the total amount of compensation due under points 1 and
2 above shall be paid by 31 August 2012 and that, in case it has not been
paid by this date, interest on the principal sum due from the Democratic
Republic of the Congo to the Republic of Guinea will accrue as from
1 September 2012 at an annual rate of 6 per cent;

(6) By fifteen votes to one,
Rejects the claim of the Republic of Guinea concerning the costs
incurred in the proceedings.
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IN FAVOUR: President Tomka; Vice-President Sepulveda-Amor; Judges
Owada, Abraham, Keith, Bennouna, Skotnikov, Canc¢ado Trindade,
Yusuf, Greenwood, Xue, Donoghue, Gaja, Sebutinde; Judge ad hoc
Mampuya;

AGAINST : Judge ad hoc Mahiou.

Done in French and in English, the French text being authoritative, at
the Peace Palace, The Hague, this nineteenth day of June, two thousand
and twelve, in three copies, one of which will be placed in the archives of
the Court and the others transmitted to the Government of the Republic

of Guinea and the Government of the Democratic Republic of the Congo,
respectively.

(Signed) Peter TOMKA,
President.

(Signed) Philippe COUVREUR,
Registrar.

Judge CaNcADO TRINDADE appends a separate opinion to the Judg-
ment of the Court; Judges Yusur and GREENWOOD append declarations
to the Judgment of the Court; Judges ad hoc MaHIOU and MAMPUYA
append separate opinions to the Judgment of the Court.

(Initialled) P.T.
(Initialled) Ph.C.
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EOE
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make full reparation — Compensation may be appropriate form of reparation —
A sufficiently direct and certain causal nexus must exist between wrongful act and
injury suffered — Proof of damage and causation with respect to environmental
damage — Valuation of damage — Equitable considerations.

EE

Claim for compensation for environmental damage.

Such a claim not previously adjudicated by the Court — Damage to environ-
ment compensable under international law — Compensation may include indemni-
fication for impairment or loss of environmental goods and services and payment
for restoration — Methodology for valuation — Ecosystem services approach
advanced by Costa Rica — Replacement cost approach advanced by Nicaragua —
Neither approach followed exclusively by the Court — No specific method of valu-
ation for purposes of compensation for environmental damage prescribed by inter-
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national law — The Court to be guided by principles and rules applicable to
compensation.

Question of impairment or loss of certain environmental goods and services —
The Court to determine the existence of damage and a causal link before establish-
ing compensation due — Compensation claimed for six categories of goods and
services — Impairment or loss of natural hazards mitigation and soil formation/
erosion control not demonstrated — Four other categories of environmental goods
and services, namely, trees, other raw materials, gas regulation and air quality
services, and biodiversity, having been impaired or lost as a direct consequence of
Nicaragua’s activities — Valuation of damage — Valuations proposed by Parties
not accepted by the Court — The Court adopts overall assessment of impairment
or loss of goods and services — Removal of trees causing most significant damage
to area — Affected area is a wetland protected under Ramsar Convention —
Capacity of damaged area for natural regeneration — Not possible to establish
single recovery period — Amount awarded for impairment or loss of environmental
goods and services — Amount awarded for restoration measures.

Claim for compensation for costs and expenses.

k

Costs and expenses incurred in relation to Nicaragua’s unlawful activities in
northern part of Isla Portillos between October 2010 and April 2011 — Certain
expenses relating to flights to monitor northern part of Isla Portillos compensa-
ble — Recalculation by the Court of compensable expenses — Expense relating to
purchase of January 2011 UNITARIUNOSAT report compensable.

Expenses relating to salaries of Costa Rican personnel allegedly involved in
monitoring activities — Regular salaries of officials not generally compensable —
No evidence of any extraordinary expenses — Expenses for salaries not compen-
sable — Costa Rica’s claim for food and water supplies, fuel for fluvial transporta-
tion and land transportation — Insufficient evidence adduced to support
claims — Expenses not compensable — Purchase of two satellite images allegedly
to verify Nicaragua's unlawful activities — No indication in invoices produced as
to area covered by satellite images — Expense not compensable.

%
Costs and expenses incurred in monitoring northern part of Isla Portillos follow-

ing withdrawal of Nicaragua’s military personnel and in implementing the Court’s
2011 and 2013 Orders on provisional measures — Expenses for two-day inspection
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of northern part of Isla Portillos in April 2011 with Secretariat of Ramsar Conven-
tion partially compensable — Quantification — Shortcomings in evidentiary
record — Recalculation by the Court of compensable expenses — Costa Rica’s
claim for salaries — Expenses for salaries not compensable — Expenses relating
to purchase of satellite images partially compensable — Quantification —
Three sets of invoices by reference to area covered by satellite images — Images
in first and second sets partially compensable — Criteria for compensation of sat-
ellite images — No compensation for third set of invoices as necessary causal
nexus missing — Expense relating to purchase of November 2011 UNITAR/
UNOSAT report partially compensable — Total amount of compensation limited
to one-third of total cost of report.

Claims relating to two new police stations in Laguna Los Portillos and Laguna
de Agua Dulce — Costs in connection with equipment and operation of police sta-
tions not compensable because purpose was not to monitor Nicaragua’s activi-
ties — Claims relating to biological station at Laguna Los Portillos — Costs in
connection with maintenance of biological station not compensable as necessary
causal nexus missing — Claims relating to salaries of personnel involved in moni-
toring activities, as well as ancillary costs and costs of fuel for transportation, not
compensable.

*

Costs and expenses incurred in preventing irreparable prejudice to environ-
ment — Construction in 2015 of dyke across 2013 eastern cano — Nicaragua
accepts that compensation may be appropriate for costs that were reasonably
incurred — Costs in connection with construction of dyke partially compensable —
Overflight costs prior to construction of dyke — Invoice details and flight descrip-
tion showing no direct connection with intended construction of dyke — Expense
not compensable — Costs connected with actual construction of dyke — Claim for
helicopter flight hours fully compensable — Claim for “purchase of billed sup-
plies” partially compensable — Costs for surplus construction materials compen-
sable — Subsequent overflight costs fully compensable.

Total compensation for costs and expenses.

Costa Rica’s claim for pre-judgment and post-judgment interest — Costa Rica
not entitled to pre-judgment interest on amount of compensation for environmental
damage — Costa Rica awarded pre-judgment interest on costs and expenses _found
compensable — Period over which pre-judgment interest shall accrue — Post-
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Jjudgment interest to be paid should payment of total amount of compensation be
delayed.

Total sum awarded to Costa Rica.

JUDGMENT

Present: President ABRAHAM; Vice-President YUSUF; Judges OwWADA, TOMKA,
BeNNOUNA, CANGADO TRINDADE, GREENWOOD, XUE, DONOGHUE,
GAJA, SEBUTINDE, BHANDARI, ROBINSON, GEVORGIAN; Judges ad hoc
GUILLAUME, DUGARD; Registrar COUVREUR.

In the case concerning certain activities carried out by Nicaragua in the bor-
der area,

between

the Republic of Costa Rica,

represented by
H.E. Mr. Edgar Ugalde Alvarez, Ambassador on Special Mission,
as Agent;

H.E. Mr. Sergio Ugalde, Ambassador of Costa Rica to the Kingdom of the
Netherlands, member of the Permanent Court of Arbitration,

as Co-Agent,
and

the Republic of Nicaragua,
represented by

H.E. Mr. Carlos José Argiiello Gomez, Ambassador of Nicaragua to the
Kingdom of the Netherlands, member of the International Law Commis-
sion,

as Agent,

THE COURT,

composed as above,

after deliberation,

delivers the following Judgment:

1. By an Application filed in the Registry of the Court on 18 November 2010,
the Republic of Costa Rica (hereinafter “Costa Rica”) instituted proceedings
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against the Republic of Nicaragua (hereinafter “Nicaragua”) for “the incursion
into, occupation of and use by Nicaragua’s army of Costa Rican territory”, as
well as for “serious damage inflicted to its protected rainforests and wetlands”
(Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.
Nicaragua), hereinafter referred to as the “Costa Rica v. Nicaragua case”™).

2. By an Order dated 8 March 2011 (hereinafter referred to as the
“2011 Order”), the Court indicated provisional measures addressed to both Par-
ties in the Costa Rica v. Nicaragua case (Certain Activities Carried Out by Nica-
ragua in the Border Area (Costa Rica v. Nicaragua), Provisional Measures,
Order of 8 March 2011, I.C.J. Reports 2011 (I), pp. 27-28, para. 86).

3. By an Application filed in the Registry on 22 December 2011, Nicaragua
instituted proceedings against Costa Rica for “violations of Nicaraguan sover-
eignty and major environmental damages on its territory”, resulting from the
road construction works being carried out by Costa Rica in the border area
between the two countries along the San Juan River (Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), hereinafter
referred to as the “Nicaragua v. Costa Rica case”).

4. By two separate Orders dated 17 April 2013, the Court joined the proceed-
ings in the Costa Rica v. Nicaragua and Nicaragua v. Costa Rica cases.

5. By an Order of 22 November 2013 (hereinafter referred to as the “2013
Order”), the Court indicated further provisional measures in the Costa Rica v.
Nicaragua case (Certain Activities Carried Out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua) and Construction of a Road in Costa Rica along the
San Juan River (Nicaragua v. Costa Rica), Provisional Measures, Order of
22 November 2013, 1.C.J. Reports 2013, pp. 369-370, para. 59).

6. Public hearings were held in the joined cases between 14 April 2015 and
1 May 2015.

7. Inits Judgment dated 16 December 2015 on the merits, issued in the joined
cases, the Court found, inter alia, with regard to the Costa Rica v. Nicaragua
case, that Costa Rica had sovereignty over the “disputed territory”, as defined
by the Court in paragraphs 69-70 (I.C.J. Reports 2015 (II), p. 740, para. 229,
subpara. (1) of the operative part), and that, by excavating three cafios and
establishing a military presence on Costa Rican territory, Nicaragua had vio-
lated the territorial sovereignty of Costa Rica (ibid., subpara. (2) of the opera-
tive part). The Court also found that, by excavating two caios in 2013 and
establishing a military presence in the disputed territory, Nicaragua had
breached the obligations incumbent upon it under the 2011 Order (ibid., sub-
para. (3) of the operative part).

8. In the same Judgment, the Court found that Nicaragua had “the obliga-
tion to compensate Costa Rica for material damages caused by Nicaragua’s
unlawful activities on Costa Rican territory” (ibid., p. 740, para. 229, sub-
para. (5) (a) of the operative part).

9. With respect to the question of compensation owed by Nicaragua to
Costa Rica, the Court decided that “failing agreement between the Parties on this
matter within 12 months from the date of [the] Judgment, [this] question . . .
[would], at the request of one of the Parties, be settled by the Court” (ibid.,
p. 741, para. 229, subpara. (5) (b) of the operative part).

10. Paragraph 142 of the same Judgment provided that the Court would, in
such a case, determine the amount of compensation on the basis of further writ-
ten pleadings limited to this issue.
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11. By means of a letter dated 16 January 2017, the Co-Agent of Costa Rica,
referring to paragraph 229, subparagraph (5) (b) of the operative part of the
Court’s Judgment of 16 December 2015, noted that “[r]egrettably, the Parties
ha[d] been unable to agree on the compensation due to Costa Rica for material
damages caused by Nicaragua’s unlawful activities” as determined by the Court
in the Costa Rica v. Nicaragua case. The Government of Costa Rica accordingly
requested the Court “to settle the question of the compensation” due to
Costa Rica.

12. At a meeting held by the President of the Court with the representatives of
the Parties on 26 January 2017, pursuant to Article 31 of the Rules of Court, the
latter expressed the views of their respective Governments regarding the time-
limits required in order to prepare written pleadings. The Co-Agent of Costa Rica
indicated that his Government wished to have at its disposal a period of
two months for the preparation of its Memorial on the question of compensation.
The Agent of Nicaragua stated that his Government would agree to a period of
two months for the preparation of its Counter-Memorial on the same question.

13. Having ascertained the views of the Parties, and taking into account their
agreement, by an Order of 2 February 2017, the Court fixed 3 April 2017 and
2 June 2017 as the respective time-limits for the filing of a Memorial by
Costa Rica and a Counter-Memorial by Nicaragua on the question of compen-
sation due to Costa Rica.

14. The Memorial and Counter-Memorial on compensation were filed within
the time-limits thus fixed.

15. By a letter dated 20 June 2017, Costa Rica stated that, in its Counter-
Memorial, Nicaragua had introduced evidence, and raised a number of argu-
ments, in particular in respect of Costa Rica’s expert evidence, which Costa Rica
“ha[d] not yet had [the] opportunity to address”. In the same letter, Costa Rica,
inter alia, contested the methodology used by Nicaragua for the assessment of
environmental harm and requested the Court that it be given an opportunity to
respond by way of a short reply.

16. By a letter dated 23 June 2017, Nicaragua objected to Costa Rica’s
request and asked the Court “to proceed and assess the relevant material dam-
age and the amount of compensation based on the evidence that the Parties
have provided in their Memorial and Counter-Memorial”.

17. The Court, noting that the Parties held different views as to the method-
ology for the assessment of environmental harm, considered it necessary for
them to address that issue in a brief second round of written pleadings.

18. By an Order dated 18 July 2017, the President of the Court accordingly
authorized the submission of a Reply by Costa Rica and a Rejoinder by Nica-
ragua on the sole question of the methodology adopted in the expert reports
presented by the Parties in the Memorial and Counter-Memorial, respectively,
on the question of compensation. By the same Order, the President fixed
8 August 2017 and 29 August 2017 as the respective time-limits for the filing of
a Reply by Costa Rica and a Rejoinder by Nicaragua.

19. The Reply and Rejoinder were filed within the time-limits thus fixed.
20. In the written proceedings relating to compensation, the following sub-
missions were presented by the Parties:

On behalf of the Government of the Republic of Costa Rica,
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in the Memorial:

“1. Costa Rica respectfully requests the Court to order Nicaragua to pay
immediately to Costa Rica:
(a) US$6,708,776.96; and
(b) pre-judgment interest in a total amount of US$522,733.19 until
3 April 2017, which amount should be updated to reflect the date of
the Court’s Judgment on this claim for compensation.

2. In the event that Nicaragua does not make immediate payment,
Costa Rica respectfully requests the Court to order Nicaragua to pay post-
judgment interest at an annual rate of 6 per cent.”

in the Reply:

“1. Costa Rica respectfully requests the Court to reject Nicaragua’s sub-
missions and to order Nicaragua to pay immediately to Costa Rica:

(a) US$6,711,685.26; and

(b) pre-judgment interest in a total amount of US$501,997.28 until
3 April 2017, which amount should be updated to reflect the date of
the Court’s Judgment on this claim for compensation.

2. In the event that Nicaragua does not make immediate payment,
Costa Rica respectfully requests the Court to order Nicaragua to pay post-
judgment interest at an annual rate of 6 per cent.”

On behalf of the Government of the Republic of Nicaragua,
in the Counter-Memorial:

“For the reasons given herein, the Republic of Nicaragua requests the
Court to adjudge and declare that the Republic of Costa Rica is not entitled
to more than $188,504 for material damages caused by Nicaragua’s wrong-
ful acts.”

in the Rejoinder:

“For the reasons given herein, the Republic of Nicaragua requests the
Court to adjudge and declare that the Republic of Costa Rica is not entitled
to more than $188,504 for material damages caused by the actions of Nic-
aragua in the Disputed Area that the Court adjudged unlawful.”

1. INTRODUCTORY OBSERVATIONS

21. In view of the lack of agreement between the Parties and of the
request made by Costa Rica, it falls to the Court to determine the amount
of compensation to be awarded to Costa Rica for material damage caused
by Nicaragua’s unlawful activities on Costa Rican territory, pursuant to
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the findings of the Court set out in its Judgment of 16 December 2015.
The Court begins by recalling certain facts on which it based that
Judgment.

22. The issues before the Court have their origin in a territorial dispute
between Costa Rica and Nicaragua over an area abutting the easternmost
stretch of the Parties’ mutual land boundary. This area, referred to by the
Court as the “disputed territory”, was defined by the Court as follows:
“the northern part of Isla Portillos, that is to say, the arca of wetland of
some 3 square kilometres between the right bank of the [2010] disputed
caiio, the right bank of the San Juan River up to its mouth at the
Caribbean Sea and the Harbor Head Lagoon” (Certain Activities Carried
Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua), Provi-
sional Measures, Order of 8 March 2011, I1.C.J. Reports 2011 (1), p. 19,
para. 55).

23. On 18 October 2010, Nicaragua started dredging the San Juan
River in order to improve its navigability. It also carried out works in the
northern part of Isla Portillos, excavating a channel (“caiio”) on the dis-
puted territory between the San Juan River and Harbor Head Lagoon
(hereinafter referred to as the “2010 caiio”). Nicaragua also sent some
military units and other personnel to that area (Certain Activities Carried
Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) and Con-
struction of a Road in Costa Rica along the San Juan River ( Nicaragua v.
Costa Rica), Judgment, I.C.J. Reports 2015 (1I), p. 694, para. 63; p. 703,
paras. 92-93).

24. By its 2011 Order, the Court indicated the following provisional
measures:

“(1) Each Party shall refrain from sending to, or maintaining in the
disputed territory, including the cario, any personnel, whether
civilian, police or security;

(2) Notwithstanding point (1) above, Costa Rica may dispatch civil-
ian personnel charged with the protection of the environment to
the disputed territory, including the cario, but only in so far as it
is necessary to avoid irreparable prejudice being caused to the part
of the wetland where that territory is situated; Costa Rica shall
consult with the Secretariat of the Ramsar Convention in regard
to these actions, give Nicaragua prior notice of them and use its
best endeavours to find common solutions with Nicaragua in this
respect;

(3) Each Party shall refrain from any action which might aggravate
or extend the dispute before the Court or make it more difficult
to resolve;

(4) Each Party shall inform the Court as to its compliance with the
above provisional measures.” (Certain Activities Carried Out by
Nicaragua in the Border Area (Costa Rica v. Nicaragua), Provi-
sional Measures, Order of 8 March 2011, I.C.J. Reports 2011 (1),
pp. 27-28, para. 86.)

12
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25. In its 2013 Order, the Court found that two new carios had been
constructed by Nicaragua in the disputed territory (hereinafter referred to
as the “2013 caios”) (Certain Activities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicaragua) and Construction of a Road in
Costa Rica along the San Juan River (Nicaragua v. Costa Rica), Provi-
sional Measures, Order of 22 November 2013, I.C.J. Reports 2013, p. 364,
para. 44). Both Costa Rica and Nicaragua acknowledged that the excava-
tion of the 2013 carios took place after the 2011 Order on provisional
measures had been adopted, that this activity was attributable to Nicara-
gua, and that a military encampment had been installed on the disputed
territory as defined by the Court. Nicaragua also acknowledged that the
excavation of the cafios represented an infringement of its obligations
under the 2011 Order (ibid., Judgment, 1.C.J. Reports 2015 (II), p. 713,
para. 125).

26. In its 2013 Order, the Court stated that

“[flollowing consultation with the Secretariat of the Ramsar Conven-
tion [Convention on Wetlands of International Importance especially
as Waterfowl Habitat, signed at Ramsar on 2 February 1971 (here-
inafter the ‘Ramsar Convention’)] and after giving Nicaragua prior
notice, Costa Rica may take appropriate measures related to the
two new carios, to the extent necessary to prevent irreparable prejudice
to the environment of the disputed territory” (ibid., Provisional
Measures, Order of 22 November 2013, 1.C.J. Reports 2013, p. 370,
para. 59, subpara. (2) (E)).

After consultation with the Secretariat, Costa Rica constructed, during
a short period in late March and early April 2015, a dyke across the east-
ern of the two 2013 caiios (hereinafter referred to as the “2013 ecastern
cano”).

27. In its Judgment of 16 December 2015, the Court found that sover-
eignty over the “disputed territory” belonged to Costa Rica and that con-
sequently Nicaragua’s activities, including the excavation of three carios
and the establishment of a military presence in that territory, were in
breach of Costa Rica’s sovereignty. Nicaragua therefore incurred the
obligation to make reparation for the damage caused by its unlawful
activities (1. C.J. Reports 2015 (II), p. 703, para. 93). The Court found
that its declaration that Nicaragua had breached Costa Rica’s territorial
sovereignty provided adequate satisfaction for the non-material damage
suffered. However, it held that Costa Rica was entitled to receive com-
pensation for material damage caused by those breaches of obligations by
Nicaragua that had been ascertained by the Court (ibid., pp. 717-718,
paras. 139 and 142). The present Judgment determines the amount of
compensation due to Costa Rica.

28. The sketch-map below shows the approximate locations of the
three carios in the northern part of Isla Portillos as excavated in 2010 and
2013.

13
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II. LEGAL PRINCIPLES APPLICABLE TO THE COMPENSATION
DuE 10 Costa Rica

29. Before turning to the consideration of the issue of compensation
due in the present case, the Court will recall some of the principles rele-
vant to its determination. It is a well-established principle of international
law that “the breach of an engagement involves an obligation to make
reparation in an adequate form” (Factory at Chorzow, Jurisdiction, Judg-
ment No. 8, 1927, P.C.1J., Series A, No. 9, p. 21). The Permanent Court
elaborated on this point as follows:

“The essential principle contained in the actual notion of an illegal
act — a principle which seems to be established by international prac-
tice and in particular by the decisions of arbitral tribunals — is that
reparation must, as far as possible, wipe out all the consequences of
the illegal act and reestablish the situation which would, in all proba-
bility, have existed if that act had not been committed.” (Factory at
Chorzow, Merits, Judgment No. 13, 1928, P.C.1.J., Series A, No. 17,
p. 47; see also Avena and Other Mexican Nationals ( Mexico v. United
States of America), Judgment, I.C.J. Reports 2004 (I),p. 59, para. 119.)
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30. The obligation to make full reparation for the damage caused by a
wrongful act has been recognized by the Court in other cases (see for
example, Ahmadou Sadio Diallo ( Republic of Guinea v. Democratic Repub-
lic of the Congo), Merits, Judgment, 1.C.J. Reports 2010 (II), p. 691,
para. 161; Avena and Other Mexican Nationals ( Mexico v. United States
of America), Judgment, 1.C.J. Reports 2004 (I), p. 59, para. 119;
Gabcikovo-Nagymaros Project ( HungarylSlovakia), Judgment,
LC.J. Reports 1997, p. 80, para. 150).

31. The Court has held that compensation may be an appropriate form
of reparation, particularly in those cases where restitution is materially
impossible or unduly burdensome (Pulp Mills on the River Uruguay
(Argentina v. Uruguay), Judgment, I.C.J. Reports 2010 (1), pp. 103-104,
para. 273). Compensation should not, however, have a punitive or exem-
plary character.

32. In the present case, the Court has been asked to determine com-
pensation for the damage caused by Nicaragua’s unlawful activities, in
accordance with its Judgment of 16 December 2015 (see paragraph 27
above). In order to award compensation, the Court will ascertain whether,
and to what extent, each of the various heads of damage claimed by the
Applicant can be established and whether they are the consequence of
wrongful conduct by the Respondent, by determining “whether there is a
sufficiently direct and certain causal nexus between the wrongful act . . .
and the injury suffered by the Applicant”. Finally, the Court will deter-
mine the amount of compensation due (Ahmadou Sadio Diallo ( Republic
of Guinea v. Democratic Republic of the Congo), Compensation, Judg-
ment, I.C.J. Reports 2012 (1), p. 332, para. 14).

33. The Court recalls that, “as a general rule, it is for the party which
alleges a particular fact in support of its claims to prove the existence of
that fact”. Nevertheless, the Court has recognized that this general rule
may be applied flexibly in certain circumstances, where, for example, the
respondent may be in a better position to establish certain facts (ibid.,
p. 332, para. 15, referring to the Judgment on the merits of 30 November
2010, 1.C.J. Reports 2010 (II), pp. 660-661, paras. 54-56).

34. In cases of alleged environmental damage, particular issues may
arise with respect to the existence of damage and causation. The damage
may be due to several concurrent causes, or the state of science regarding
the causal link between the wrongful act and the damage may be uncer-
tain. These are difficulties that must be addressed as and when they arise
in light of the facts of the case at hand and the evidence presented to the
Court. Ultimately, it is for the Court to decide whether there is a suffi-
cient causal nexus between the wrongful act and the injury suffered.

35. In respect of the valuation of damage, the Court recalls that the
absence of adequate evidence as to the extent of material damage will not,
in all situations, preclude an award of compensation for that damage.
For example, in the Ahmadou Sadio Diallo case, the Court determined the
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amount of compensation due on the basis of equitable considerations (see
Ahmadou Sadio Diallo ( Republic of Guinea v. Democratic Republic of the
Congo), Compensation, Judgment, I.C.J. Reports 2012 (I), p. 337,
para. 33). A similar approach was adopted by the Tribunal in the Trail
Smelter case, which, quoting the Supreme Court of the United States of
America in Story Parchment Company v. Paterson Parchment Paper
Company (United States Reports, 1931, Vol. 282, p. 555), stated:

“Where the tort itself is of such a nature as to preclude the ascer-
tainment of the amount of damages with certainty, it would be a
perversion of fundamental principles of justice to deny all relief to the
injured person, and thereby relieve the wrongdoer from making any
amend for his acts. In such case, while the damages may not be deter-
mined by mere speculation or guess, it will be enough if the evidence
show the extent of the damages as a matter of just and reasonable
inference, although the result be only approximate.” (Trail Smelter
case (United States, Canada), 16 April 1938 and 11 March 1941,
United Nations, Reports of International Arbitral Awards (RIAA),
Vol. I11, p. 1920.)

EOE

36. In the present case, Costa Rica claims compensation for two cat-
egories of damage. First, Costa Rica claims compensation for quantifiable
environmental damage caused by Nicaragua’s excavation of the 2010 cario
and the 2013 eastern cario. It makes no claim in respect of the 2013 west-
ern cario. Secondly, Costa Rica claims compensation for costs and expenses
incurred as the result of Nicaragua’s unlawful activities, including
expenses incurred to monitor or remedy the environmental damage
caused.

37. Nicaragua argues that Costa Rica is entitled to compensation for
“material damages”, the scope of which is limited to “damage to property
or other interests of the State . . . which is assessable in financial terms”.
Nicaragua contends that the 2015 Judgment of the Court in this case fur-
ther limits the scope ratione materiae and ratione loci of compensation to
losses or expenses caused by the activities that the Court determined were
unlawful.

38. The Court will address the Parties’ submissions related to environ-
mental damage in Section III. The Parties’ submissions on costs and
expenses incurred as a result of Nicaragua’s activities are addressed in
Section IV. The issue of interest is dealt with in Section V. The total sum
awarded is stated in Section VI.
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III. COMPENSATION FOR ENVIRONMENTAL DAMAGE

1. The Compensability of Environmental Damage

39. Costa Rica argues that it is “settled” that environmental damage is
compensable under international law. It notes that other international
adjudicative bodies have awarded compensation for environmental dam-
age, including for harm to environmental resources that have no com-
mercial value. Costa Rica contends that its position is supported by the
practice of the United Nations Compensation Commission (“UNCC”),
which awarded compensation to several States for environmental damage
caused by Iraq’s illegal invasion and occupation of Kuwait in 1990
and 1991.

40. Nicaragua does not contest Costa Rica’s contention that damage
to the environment is compensable. In this connection, Nicaragua also
refers to the approach adopted by the UNCC panels with respect to envi-
ronmental claims arising from the first Gulf War. However, Nicaragua
contends that, following that approach, Costa Rica is entitled to compen-
sation for “restoration costs” and “replacement costs”. According to
Nicaragua, “restoration costs” comprise the costs that Costa Rica rea-
sonably incurred in the construction of a dyke across the 2013 eastern
cario while remediating the impact of Nicaragua’s works. Nicaragua also
recognizes that Costa Rica is entitled to “replacement costs” for the envi-
ronmental goods and services that either have been or may be lost prior
to the recovery of the impacted area.

* %

41. The Court has not previously adjudicated a claim for compensa-
tion for environmental damage. However, it is consistent with the princi-
ples of international law governing the consequences of internationally
wrongful acts, including the principle of full reparation, to hold that com-
pensation is due for damage caused to the environment, in and of itself,
in addition to expenses incurred by an injured State as a consequence of
such damage. The Parties also agree on this point.

42. The Court is therefore of the view that damage to the environment,
and the consequent impairment or loss of the ability of the environment
to provide goods and services, is compensable under international law.
Such compensation may include indemnification for the impairment or
loss of environmental goods and services in the period prior to recovery
and payment for the restoration of the damaged environment.

43. Payment for restoration accounts for the fact that natural recovery
may not always suffice to return an environment to the state in which it
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was before the damage occurred. In such instances, active restoration
measures may be required in order to return the environment to its prior
condition, in so far as that is possible.

2. Methodology for the Valuation
of Environmental Damage

44. Costa Rica accepts that there is no single method for the valuation
of environmental damage and acknowledges that a variety of techniques
have been used in practice at both the international and national level. It
concludes that the appropriate method of valuation will depend, inter
alia, on the nature, complexity, and homogeneity of the environmental
damage sustained.

45. In the present case, the methodology that Costa Rica considers
most appropriate, which it terms the “ecosystem services approach” (or
“environmental services framework™), follows the recommendations of
an expert report commissioned from Fundacion Neotropica, a
Costa Rican non-governmental organization. Costa Rica claims that the
valuation of environmental damage pursuant to an ecosystem services
approach is well recognized internationally, up-to-date, and is also appro-
priate for the wetland protected under the Ramsar Convention that Nica-
ragua has harmed.

46. In Costa Rica’s view, the ecosystem services approach finds sup-
port in international and domestic practice. First, Costa Rica notes that
the “Guidelines for the Development of Domestic Legislation on Liabil-
ity, Response Action and Compensation for Damage Caused by Activi-
ties Dangerous to the Environment” of the United Nations Environment
Programme (“UNEP”), which were adopted by its Governing Council
in 2010, recognize that environmental damage may be calculated on the
basis of factors such as the “reduction or loss of the ability of the environ-
ment to provide goods and services”. Secondly, Costa Rica highlights
that Decision XI1/14 of the Conference of the Parties to the Convention
on Biological Diversity invites parties to take into account, as appropri-
ate, the above-mentioned UNEP Guidelines. Furthermore, Deci-
sion XII/14 invites parties to take into account a “synthesis report” on
technical information, which states that “[IJiability and redress rules might
also address . . . the loss of [the ecosystem’s] ability to provide actual or
potential goods and services”. Thirdly, Costa Rica notes that the ecosys-
tem services methodology is employed by several States in the context of
their domestic legislation on environmental damage. Finally, Costa Rica
argues that the Report of the Ramsar Advisory Mission No. 69, which
assessed environmental damage resulting from the excavation of the
2010 cario, adopted the ecosystem services approach.

47. Costa Rica explains that, according to the ecosystem services
approach, the value of an environment is comprised of goods and services
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that may or may not be traded on the market. Goods and services that
are traded on the market (such as timber) have a “direct use value”
whereas those that are not (such as flood prevention or gas regulation)
have an “indirect use value”. In Costa Rica’s view, the valuation of envi-
ronmental damage must take into account both the direct and indirect
use values of environmental goods and services in order to provide an
accurate reflection of the value of the environment. In order to ascribe a
monetary value to the environmental goods and services that Nicaragua
purportedly damaged, Costa Rica uses a value transfer approach for
most of the goods and services affected. Under the value transfer
approach, the damage caused is assigned a monetary value by reference
to a value drawn from studies of ecosystems considered to have similar
conditions to the ecosystem concerned. However, Costa Rica uses a direct
valuation approach where the data for such valuation is available.

48. Costa Rica claims that the methodology adopted by Nicaragua is
the same as that used by the UNCC in relation to environmental claims,
which dealt with a subject-matter that was radically different to that of
the present case. Costa Rica argues that valuation practices have
evolved since the UNCC concluded claims processing in 2005, and that
more recent methodologies, such as the ecosystem services approach,
“recognize the full and potentially long lasting extent of harm to the
environment”.

*

49. For its part, Nicaragua considers that Costa Rica is entitled to
compensation “to replace the environmental services that either have
been or may be lost prior to recovery of the impacted area”, which it
terms the “ecosystem service replacement cost” or “replacement costs”.
According to Nicaragua, the proper method for calculating this value is
by reference to the price that would have to be paid to preserve an equiv-
alent area until the services provided by the impacted area have recov-
ered.

50. Nicaragua considers its methodology to be the standard approach
to natural resource damage assessment. In particular, it notes that this
was one of the methodologies followed by the UNCC when assessing
claims for environmental damage. Nicaragua argues that there is no merit
to Costa Rica’s claim that this methodology has been displaced by more
recent methods of valuation of environmental damage.

51. Nicaragua contends that the methodology that Costa Rica adopts
is a “benefits transfer” approach, which seeks to value the damaged envi-
ronmental services by reference to values assigned to such services in
other places and in other contexts. In Nicaragua’s view, such an approach
is unreliable and has not been used widely in practice. Furthermore,
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Nicaragua argues that the UNCC declined to accept the “benefits trans-
fer” approach, even though it was asked to do so.

* %

52. The Court notes that the valuation methods proposed by the Par-
ties are sometimes used for environmental damage valuation in the prac-
tice of national and international bodies, and are not therefore devoid of
relevance to the task at hand. However, they are not the only methods
used by such bodies for that purpose, nor is their use limited to valuation
of damage since they may also be used to carry out cost/benefit analysis
of environmental projects and programmes for the purpose of public pol-
icy setting (see for example UNEP, “Guidance Manual on Valuation and
Accounting of Ecosystem Services for Small Island Developing States”
(2014), p. 4). The Court will not therefore choose between them or use
either of them exclusively for the purpose of valuation of the damage
caused to the protected wetland in Costa Rica. Wherever certain elements
of either method offer a reasonable basis for valuation, the Court will
nonetheless take them into account. This approach is dictated by two fac-
tors: first, international law does not prescribe any specific method of
valuation for the purposes of compensation for environmental damage;
secondly, it is necessary, in the view of the Court, to take into account the
specific circumstances and characteristics of each case.

53. In its analysis, the Court will be guided by the principles and rules
set out in paragraphs 29 to 35 above. In determining the compensation
due for environmental damage, the Court will assess, as outlined in para-
graph 42, the value to be assigned to the restoration of the damaged envi-
ronment as well as to the impairment or loss of environmental goods and
services prior to recovery.

3. Determination of the Extent of the Damage Caused to the Environment
and of the Amount of Compensation Due

54. The Court notes that, for both Costa Rica and Nicaragua, the size
of the area affected by the unlawful activities of Nicaragua was 6.19 hect-
ares.

55. Although Costa Rica identifies 22 categories of goods and services
that could have been impaired or lost as a result of Nicaragua’s wrongful
actions, it claims compensation in respect of only six of them: standing
timber; other raw materials (fibre and energy); gas regulation and air
quality; natural hazards mitigation; soil formation and erosion control;
and biodiversity, in terms of habitat and nursery.
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56. Costa Rica claims that it is appropriate to calculate the total loss
sustained as the result of Nicaragua’s actions over a period of 50 years,
which it considers to be a conservative estimate of the time required for
the affected area to recover. Consequently, it provides a net present value
for the total loss on the basis of a recovery period of 50 years with a dis-
count rate of 4 per cent. According to Fundacién Neotrépica, the dis-
count rate is representative of the rate at which the ecosystem will recover.
In its view, as the ecosystem goods and services recover, the yearly value
of the environmental damage caused will gradually decrease.

57. Based on the above approach, Costa Rica claims, as compensation
for the impairment or loss of environmental goods and services as a result
of Nicaragua’s activities, payment of US$2,148,820.82 in respect of the
2010 cario and US$674,290.92 in respect of the 2013 eastern cario.
Costa Rica also claims US$57,634.08 for restoration costs, comprising
US$54,925.69 for the cost of replacement soil in the 2010 casio and the
2013 eastern caiio and US$2,708.39 for the restoration of the wetland.
Costa Rica claims a total amount of compensation of US$2,880,745.82
for the environmental damage sustained as the result of Nicaragua’s
actions.

58. For its part, Nicaragua asserts, on the basis of its own method (see
paragraph 49 above), that Costa Rica is entitled to replacement costs of
US$309 per hectare per year, the figure which Costa Rica pays landown-
ers and communities as an incentive to protect habitat under its domestic
environmental conservation scheme (adjusted to 2017 prices). Over a rea-
sonable period for full recovery, which it estimates to be 20 to 30 years,
and taking into account a 4 per cent discount rate, Nicaragua concludes
that the present value of the replacement costs amounts to between
US$27,034 and US$34,987.

59. Nicaragua argues that even if, quod non, the ecosystem services
approach proposed by Costa Rica was an appropriate method for quan-
tifying environmental damage, Costa Rica implemented it incorrectly in
ways that create a dramatic overvaluation of the impairment or loss of
environmental goods and services as a result of the damage caused. In
particular, Nicaragua claims that: Costa Rica wrongly assumes the pres-
ence of environmental services that were not provided by the area
impacted by Nicaragua’s activities; Costa Rica incorrectly values the gas
regulation and air quality services provided by the area; and Costa Rica
erroneously assumes that all goods and services will be impacted for
50 years.

60. Costa Rica claims, following the six categories of environmental
goods and services that it contends have been lost, under a first head of
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damage, compensation for trees that were felled in the construction of the
2010 cario and the 2013 eastern cario. The valuation it provides is based
on the average price of standing timber for the species that were present
in the 2010 caiio (US$64.65 per cubic metre) and the 2013 eastern cario
(US$40.05 per cubic metre), using figures taken from the Costa Rican
National Forestry Office. Using these figures, Costa Rica values the elim-
inated stock and the growth potential of that stock over 50 years, assum-
ing a volume of standing timber of 211 cubic metres per hectare, a harvest
rate of 50 per cent per year, and a growth rate of 6 cubic metres per hect-
are per year. Fundacion Neotropica, whose figures Costa Rica adopts,
explains that it does not assume, by referring to a harvest rate of
50 per cent per year, that it is possible to remove half of the annual
growth of the trees each year. It maintains that it does this because the
asset degradation caused by Nicaragua’s unlawful activities will be
reflected in Costa Rica’s physical, natural, and economic accounts every
year as a decrease in the monetary value of the country’s natural assets
until it has fully recovered.

61. Nicaragua contests Costa Rica’s valuation of the trees felled in the
excavation of the 2010 cario and the 2013 eastern cario. First, it claims
that the only material damage caused by Nicaragua’s activities was the
felling of trees in the vicinity of the 2010 cario. It argues that the 2013 east-
ern caiio has quickly revegetated and is now virtually indistinguishable
from the surrounding areas. Secondly, Nicaragua contends that
Costa Rica is mistaken in its calculation of the value of the felled trees
over a period of 50 years, because trees can only be harvested once.
Thirdly, Nicaragua claims that Costa Rica’s figures do not demonstrate
that it has accounted for the cost that would be required to harvest the
timber and transport it to market, thus contravening accepted valuation
methodology.

62. Costa Rica claims compensation, under a second head of damage,
for “other raw materials” (namely, fibre and energy) that Nicaragua
allegedly removed from the affected area in the course of its excavation
works. The figures that Costa Rica adopts are based on studies that
quantify the value of raw materials in other ecosystems (namely, in Mex-
ico and the Philippines), from which a unit price is constructed (US$175.76
per hectare for the first year after the loss was caused, adjusted to
2016 prices). It uses this unit price to estimate the loss of raw materials in
an area of 5.76 hectares (the area cleared during excavation of the
2010 cario) and 0.43 hectares (the area damaged in the construction of the
2013 eastern cario).

63. With regard to “other raw materials” (namely, fibre and energy),
Nicaragua argues that, due to its rapid recovery, the area impacted by its
activities has regained the ability to provide those goods and services.
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In the alternative, Nicaragua contends that, even if Fundacion Neo-
tropica had accurately assigned a unit value to other raw materials, it
vastly inflated the valuation by assuming that the losses will extend for
50 years.

64. Thirdly, Costa Rica claims compensation for the impaired ability
of the affected area to provide gas regulation and air quality services,
such as carbon sequestration, which was allegedly caused by Nicaragua’s
unlawful activities. Costa Rica’s estimate for the loss of this service is
based on an academic study that values carbon stocks and flows in
Costa Rican wetlands. Drawing on this study, Costa Rica estimates the
loss of gas regulation and air quality services to amount to US$14,982.06
per hectare (for the first year after the loss was caused, adjusted to
2016 prices). Costa Rica argues that the fact that some of the gas regula-
tion and air quality services impaired or lost may also have benefitted the
citizens of other countries is irrelevant to Nicaragua’s liability to provide
compensation for the unlawful harm caused to Costa Rica on its own
territory.

65. Nicaragua contests Costa Rica’s valuation of the gas regulation
and air quality services in several respects. First, Nicaragua argues that
the benefits from gas regulation and air quality services are distributed
across the entire world, and thus that Costa Rica is entitled only to a
small share of the value of this service. Secondly, it criticizes the study
upon which Costa Rica’s figures are based, arguing that Costa Rica does
not demonstrate why that study is relevant to the affected area and does
not explain why it ignores studies that assign lower values to the services.
Thirdly, Nicaragua notes that the figure used by Costa Rica is a stock
value, which reflects the total value of all carbon sequestered in the veg-
etation, soil, leaf litter, and organic debris in one hectare. In Nicaragua’s
view, this carbon stock can only be released once into the atmosphere.
Nicaragua argues that it is therefore incorrect for Costa Rica to calculate
its loss on the basis of the value of carbon stock each year for 50 years.

66. Under the fourth head of damage, Costa Rica contends that fresh-
water wetlands, such as the affected area, are valuable assets to mitigate
natural hazards, such as coastal flooding, saline intrusion and coastal ero-
sion. In Costa Rica’s view, the ability of the affected area to provide such
services has been impaired by Nicaragua’s actions. It argues that this con-
clusion is supported by the Report of the Ramsar Advisory Mission
No. 69, which explains that changes in the pattern of freshwater flow in
wetlands can impact both the salinity of the water and flood control
capacity of the area. Costa Rica values this service at US$2,949.74 per
hectare (for the first year after the loss was caused, adjusted to 2016 prices),
based on the selection of a “low value” from a range of studies from
Belize, Thailand and Mexico.
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67. In Nicaragua’s view, Costa Rica identifies no natural hazards that
the affected area mitigated nor does it explain how Nicaragua’s works
impacted any natural hazard mitigation services provided. Furthermore,
Nicaragua argues that Costa Rica’s valuation is based entirely on a value
transferred from a study that is irrelevant to the present case (namely, a
study on the hazard mitigation services provided by coastal mangroves in
Thailand).

68. Under the fifth head of damage, Costa Rica claims that the sedi-
ment that has refilled the 2010 cario and the 2013 eastern caiio is both of
a poorer quality and is more susceptible to erosion. It thus claims for the
cost of replacement soil, which it values at US$5.78 per cubic metre.

69. Nicaragua argues that the 2010 casio and the 2013 eastern cario
have refilled rapidly with sediment and are now covered with vegetation.
In Nicaragua’s view, Costa Rica has not presented any evidence that the
new soil is of a poorer quality nor has it demonstrated that the soil is
more vulnerable to erosion as a result of Nicaragua’s actions. Moreover,
it notes that Costa Rica has not presented any indication of its intention
to carry out further restoration work on the two carios.

70. Finally, Costa Rica claims compensation for the loss of biodiver-
sity services in the affected area, both in terms of habitat and nursery
services. Costa Rica’s valuation of biodiversity services is based on stud-
ies that quantify the value of biodiversity in other ecosystems (namely, in
Mexico, Thailand and the Philippines), from which it constructs a unit
price (US$855.13 per hectare for the first year after the loss was caused,
adjusted to 2016 prices).

71. Nicaragua argues that, due to its rapid recovery, the affected area
has regained the ability to provide biodiversity services. In the alternative,
Nicaragua contends that, even if Fundacion Neotropica had accurately
assigned a unit value to such services, it vastly inflated the valuation by
assuming that the losses will extend for 50 years.

k%

72. Before assigning a monetary value to the damage to the environ-
mental goods and services caused by Nicaragua’s wrongful activities, the
Court will determine the existence and extent of such damage, and
whether there exists a direct and certain causal link between such damage
and Nicaragua’s activities. It will then establish the compensation due.
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73. In this context, the Court notes that the Parties disagree on
two issues: first, whether certain environmental goods and services have
been impaired or lost, namely natural hazards mitigation and soil forma-
tion/erosion control; and secondly, the valuation of the environmental
goods and services, which they consider have been impaired or lost, tak-
ing into account the length of the period necessary for their recovery.

74. In relation to the first of these issues, the Court is of the view that
Costa Rica has not demonstrated that the affected area, due to a change
in its ecological character, has lost its ability to mitigate natural hazards
or that such services have been impaired. As regards soil formation and
erosion control, Nicaragua does not dispute that it removed approxi-
mately 9,500 cubic metres of soil from the sites of the 2010 cario and the
2013 eastern cario. However, the evidence before the Court establishes
that both casios have subsequently refilled with soil and there has been
substantial revegetation. Accordingly, Costa Rica’s claim for the cost of
replacing all of the soil removed by Nicaragua cannot be accepted. There
is some evidence that the soil which was removed by Nicaragua was of a
higher quality than that which has now refilled the two cafios but
Costa Rica has not established that this difference has affected erosion
control and the evidence before the Court regarding the quality of the
two types of soil is not sufficient to enable the Court to determine any loss
which Costa Rica might have suffered.

75. Concerning the four other categories of environmental goods and
services for which Costa Rica claims compensation (namely, trees, other
raw materials, gas regulation and air quality services, and biodiversity),
the evidence before the Court indicates that, in excavating the 2010 casio
and the 2013 eastern cario, Nicaragua removed close to 300 trees and
cleared 6.19 hectares of vegetation. These activities have significantly
affected the ability of the two impacted sites to provide the above-
mentioned environmental goods and services. It is therefore the view of
the Court that impairment or loss of these four categories of environmen-
tal goods and services has occurred and is a direct consequence of Nica-
ragua’s activities.

76. With regard to the second issue, relating to the valuation of the
damage caused to environmental goods and services, the Court cannot
accept the valuations proposed by the Parties. In respect of the valuation
proposed by Costa Rica, the Court has doubts regarding the reliability of
certain aspects of its methodology, particularly in light of the criticism
raised by Nicaragua and its experts in the written pleadings. Costa Rica
assumes, for instance, that a 50-year period represents the time necessary
for recovery of the ecosystem to the state prior to the damage caused.
However, in the first instance, there is no clear evidence before the Court
of the baseline condition of the totality of the environmental goods and
services that existed in the area concerned prior to Nicaragua’s activities.
Secondly, the Court observes that different components of the ecosystem
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require different periods of recovery and that it would be incorrect to
assign a single recovery time to the various categories of goods and ser-
vices identified by Costa Rica.

77. In the view of the Court, Nicaragua’s valuation of US$309 per
hectare per year must also be rejected. This valuation is based on the
amount of money that Costa Rica pays landowners and communities as
an incentive to protect habitat under its domestic environmental conser-
vation scheme. Compensation for environmental damage in an interna-
tionally protected wetland, however, cannot be based on the general
incentives paid to particular individuals or groups to manage a habitat.
The prices paid under a scheme such as that employed by Costa Rica are
designed to offset the opportunity cost of preserving the environment for
those individuals and groups, and are not necessarily appropriate to
reflect the value of the goods and services provided by the ecosystem.
Accordingly, the Court is of the view that Nicaragua’s proposed valua-
tion does not provide an adequate reflection of the value of the environ-
mental goods and services impaired or lost in the affected area.

78. The Court considers, for the reasons specified below, that it is
appropriate to approach the valuation of environmental damage from the
perspective of the ecosystem as a whole, by adopting an overall assess-
ment of the impairment or loss of environmental goods and services prior
to recovery, rather than attributing values to specific categories of envi-
ronmental goods and services and estimating recovery periods for each of
them.

79. First, the Court observes, in relation to the environmental goods
and services that have been impaired or lost, that the most significant
damage to the area, from which other harms to the environment arise, is
the removal of trees by Nicaragua during the excavation of the cafios. An
overall valuation can account for the correlation between the removal of
the trees and the harm caused to other environmental goods and services
(such as other raw materials, gas regulation and air quality services, and
biodiversity in terms of habitat and nursery).

80. Secondly, an overall valuation approach is dictated by the specific
characteristics of the area affected by the activities of Nicaragua, which is
situated in the Northeast Caribbean Wetland, a wetland protected under
the Ramsar Convention, where there are various environmental goods
and services that are closely interlinked. Wetlands are among the most
diverse and productive ecosystems in the world. The interaction of the
physical, biological and chemical components of a wetland enable it to
perform many vital functions, including supporting rich biological diver-
sity, regulating water régimes, and acting as a sink for sediments and
pollutants.
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81. Thirdly, such an overall valuation will allow the Court to take into
account the capacity of the damaged area for natural regeneration. As
stated by the Secretariat of the Ramsar Convention, the area in the vicin-
ity of the 2010 cario demonstrates a “high capability for natural regenera-
tion of the vegetation . . . provided the physical conditions of the area are
maintained”.

82. These considerations also lead the Court to conclude, with regard
to the length of the period of recovery, that a single recovery period
cannot be established for all of the affected environmental goods and ser-
vices. Despite the close relationship between these goods and services, the
period of time for their return to the pre-damage condition necessarily
varies.

83. In its overall valuation, the Court will take into account the
four categories of environmental goods and services the impairment or
loss of which has been established (see paragraph 75).

84. The Court recalls that, in addition to the two valuations considered
above, respectively submitted by Costa Rica and Nicaragua, Nicaragua
also provides an alternative valuation of damage, calculated on the basis
of the four categories of environmental goods and services. This valua-
tion adopts Costa Rica’s ecosystems services approach but makes signifi-
cant adjustments to it. Nicaragua refers to this valuation as a “corrected
analysis” and assigns a total monetary value of US$84,296 to the damage
caused to the four categories of environmental goods and services.

85. The Court considers that Nicaragua’s “corrected analysis” under-
estimates the value to be assigned to certain categories of goods and ser-
vices prior to recovery. First, for other raw materials (fibre and energy),
the “corrected analysis” assigns a value that is based on the assumption
that there will be no loss in those goods and services after the first year.
Such an assumption is not supported by any evidence before the Court.
Secondly, with respect to biodiversity services (in terms of nursery and
habitat), the “corrected analysis” does not sufficiently account for the
particular importance of such services in an internationally protected wet-
land where the biodiversity was described to be of high value by the Sec-
retariat of the Ramsar Convention. Whatever regrowth may occur
naturally is unlikely to match in the near future the pre-existing richness
of biodiversity in the area. Thirdly, in relation to gas regulation and air
quality services, Nicaragua’s “corrected analysis” does not account for
the loss of future annual carbon sequestration (“carbon flows”), since it
characterizes the loss of those services as a one-time loss. The Court does
not consider that the impairment or loss of gas regulation and air quality
services can be valued as a one-time loss.

86. The Court recalls, as outlined in paragraph 35 above, that the
absence of certainty as to the extent of damage does not necessarily pre-
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clude it from awarding an amount that it considers approximately to
reflect the value of the impairment or loss of environmental goods and
services. In this case, the Court, while retaining some of the elements of
the “corrected analysis”, considers it reasonable that, for the purposes of
its overall valuation, an adjustment be made to the total amount in the
“corrected analysis” to account for the shortcomings identified in the pre-
ceding paragraph. The Court therefore awards to Costa Rica the sum of
US$120,000 for the impairment or loss of the environmental goods and
services of the impacted area in the period prior to recovery.

87. In relation to restoration, the Court rejects Costa Rica’s claim of
US$54,925.69 for replacement soil for the reasons given in paragraph 74.
The Court, however, considers that the payment of compensation for
restoration measures in respect of the wetland is justified in view of the
damage caused by Nicaragua’s activities. Costa Rica claims compensa-
tion in the sum of US$2,708.39 for this purpose. The Court upholds
this claim.

IV. CoMPENSATION CLAIMED BY COSTA Rica
FOR COSTS AND EXPENSES

88. In addition to its claims of compensation for environmental dam-
age, Costa Rica requested that the Court award it compensation for costs
and expenses incurred as a result of Nicaragua’s unlawful activities.

89. On the basis of the principles described above (see paragraphs 29
to 35), the Court must determine whether the costs and expenses allegedly
incurred by Costa Rica are supported by the evidence, and whether
Costa Rica has established a sufficiently direct and certain causal nexus
between the internationally wrongful conduct of Nicaragua identified by
the Court in its 2015 Judgment and the heads of expenses for which
Costa Rica seeks compensation.

1. Costs and Expenses Incurred in relation to Nicaragua’s Unlawful
Activities in the Northern Part of Isla Portillos
between October 2010 and April 2011

90. Costa Rica alleges that between October 2010 (when it became
aware of Nicaragua’s military presence on its territory) and April 2011
(when Nicaragua’s military withdrew from Costa Rica’s territory follow-
ing the Court’s 2011 Order on provisional measures), it has incurred a
range of expenses in relation to Nicaragua’s presence and unlawful activ-
ities, in the total amount of US$80,926.45. Costa Rica provides the fol-
lowing breakdown of these expenses: (a) cost of fuel and maintenance
services for police aircraft used to reach and to overfly the “disputed ter-
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ritory” (US$37,585.60); (b) salaries of Air Surveillance Service personnel
required to attend access flights and overflights of the “disputed territory”
(US$1,044.66); (c¢) purchase of satellite images to verify Nicaragua’s
presence and unlawful activities in the “disputed territory” (US$17,600);
(d) cost of obtaining a report from the United Nations Institute for
Training and Research/United Nations Operational Satellite Applications
Programme (UNITAR/UNOSAT) to verify Nicaragua’s unlawful activi-
ties in the “disputed territory” (US$15,804); (e) salaries of National
Coast Guard Service personnel required to provide water transportation
to the area near the “disputed territory” (US$6,780.60); (f) salaries of
Tortuguero Conservation Area (ACTo) personnel required to attend mis-
sions in or near the “disputed territory” (US$1,309.90); (g) food and
water supplies for ACTo personnel required to attend environmental
monitoring missions in or near the “disputed territory” (US$446.12);
(h) fuel for fluvial transportation for ACTo personnel required to attend
missions in or near the “disputed territory” (US$92); and (i) fuel for land
transportation for ACTo personnel required to attend missions in or near
the “disputed territory” (US$263.57).

91. Nicaragua asserts that Costa Rica’s claims for expenses allegedly
incurred in connection with its police deployment are not compensable.
Indeed, in its view, Costa Rican security forces were not employed to pre-
vent or remedy any of the material damage caused by Nicaragua between
October 2010 and January 2011. Nicaragua is also of the opinion that the
flights allegedly carried out by Costa Rica were not related to its monitor-
ing activities in the “disputed territory”, nor were they substantiated by
documentation. Nicaragua further argues that the salaries of Air Surveil-
lance Service personnel, National Coast Guard Service personnel and
ACTo personnel are not compensable as these staff were already employed
as government officials. Finally, Nicaragua argues that the claims for sat-
ellite imagery and reports are “non-compensable litigation expenses”
since they were largely commissioned by Costa Rica in connection with
the presentation of its case on the merits. Moreover, Nicaragua asserts
that they cover not only the “disputed territory” but also other areas.
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92. The Court now turns to its assessment of the compensation due for
costs and expenses incurred by Costa Rica as a consequence of Nicara-
gua’s presence and unlawful activities in the northern part of Isla Porti-
llos between October 2010 and April 2011. Upon examination of all the
relevant evidence and documents, the Court considers that Costa Rica
has, with reference to two heads of expenses relating to the cost of fuel
and maintenance services and the cost of obtaining a UNITAR/UNOSAT
report, provided adequate evidence demonstrating that some of these
costs have a sufficiently direct and certain causal nexus with the interna-
tionally wrongful conduct of Nicaragua identified by the Court in its
2015 Judgment.

93. With regard to the first head of expenses relating to fuel and main-
tenance services for police aircraft used to reach and overfly the northern
part of Isla Portillos, the Court finds part of these expenses compensable.
It appears from the evidence submitted to the Court that the Costa Rican
Air Surveillance Service carried out several overflights of the relevant area
in the period in question. The Court is satisfied that some of these flights
were undertaken in order to ensure effective inspection of the northern
part of Isla Portillos, and thus considers that these ancillary costs are
directly connected to the monitoring of that area that was made necessary
as a result of Nicaragua’s wrongful conduct.

94. Turning to the quantification of the amount of compensation with
respect to that first head of expenses, the Court notes that Costa Rica
claims US$37,585.60 “for fuel and maintenance services for the police
aircraft used” to reach and to overfly the “disputed territory” on 20, 22,
27 and 31 October 2010 and on 1 and 26 November 2010.

95. Costa Rica has presented evidence in the form of relevant flight
logs, and an official communication dated 2 March 2016 (from the
Administrative Office of the Air Surveillance Service of the Department
of Air Operations of the Ministry of Public Security) with regard to the
cost of overflights performed by the Air Surveillance Service on, inter
alia, 20, 22, 27 and 31 October 2010 (US$31,740.60), as well as on 1 and
26 November 2010 (US$5,845), totalling US$37,585.60. The Court notes
that Costa Rica calculated these expenses on the basis of the operating
costs for the hourly use of each aircraft deployed; these operating costs
included expenses for “fuel”, “overhaul”, “insurance” and “miscella-
neous”. With regard to the “insurance” costs, the Court considers that
Costa Rica has failed to demonstrate that it incurred any additional
expense as a result of the specific missions of the police aircraft over the
northern part of Isla Portillos. This insurance expense is thus not com-
pensable. As to the “miscellaneous” costs, Costa Rica has failed to spec-
ify the nature of this expense. Thus, the evidence before the Court is not
sufficient to show that this expense relates to the operating costs of the
aircraft used. Moreover, the Court observes that Costa Rica itself has
specified in its Memorial on compensation that it claimed expenses only
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for fuel and maintenance services. The Court therefore considers that
these miscellancous expenses are not compensable.

96. The Court also excludes the cost of flights to transport cargo or
members of the press, the cost of flights with a destination other than the
northern part of Isla Portillos, as well as the cost of flights for which, in the
relevant flight logs, no indication of the persons on board has been given.
Costa Rica has failed to demonstrate why these missions were necessary to
respond to Nicaragua’s unlawful activities and has therefore not estab-
lished the requisite causal nexus between Nicaragua’s unlawful activities
and the expenses relating to these flights. In addition, the Court has cor-
rected a mistake in Costa Rica’s calculations for October 2010 in the list
attached to the above-mentioned communication of 2 March 2016 con-
cerning the duration of a flight on 22 October 2010. The compensation
claim was calculated by Costa Rica on the basis of the duration of the flight
indicated as 11.6 hours (aircraft registration number MSPO018, Soloy), while
the flight log indicates an actual duration of 4.6 hours.

97. The Court considers it necessary to recalculate the compensable
expenses based on the information provided in the above official commu-
nication of 2 March 2016 and in the flight logs, by reference to the num-
ber and duration of the flights actually conducted in October and
November 2010 in connection with the inspection of the northern part of
Isla Portillos, and only taking into account the costs of “fuel” and
“overhaul”. The Court therefore finds that, under this head of expenses,
Costa Rica is entitled to compensation in the amount of US$4,177.30
for October 2010, and US$1,665.90 for November 2010, totalling
US$5,843.20.

98. The second head of expenses that the Court finds compensable
relates to Costa Rica’s claim for the cost of obtaining a report from UNI-
TAR/UNOSAT dated 4 January 2011. The evidence shows that Costa
Rica incurred this expense in order to detect and assess the environmental
impact of Nicaragua’s presence and unlawful activities in Costa Rican
territory. The Court has reviewed this UNITAR/UNOSAT report (enti-
tled “Morphological and Environmental Change Assessment: San Juan
River Area (including Isla Portillos and Calero), Costa Rica”) and is sat-
isfied that the analysis given in this report provides a technical evaluation
of the damage that has occurred as a consequence of Nicaragua’s unlaw-
ful activities in the northern part of Isla Portillos. In particular, the report
states that, based on high-resolution satellite imagery acquired on
8 August 2010, there are “strong signature indicators of recent tree cover
removal”, with “hundreds of fallen or cut trees [being] visible”. According
to the report, it is likely that the removal of this tree cover occurred “dur-
ing the period of May-August 2010”. The report also states that, “[b]ased
on an analysis of satellite imagery recorded on 19 November and
14 December 2010, there is strong evidence to suggest that a new river
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channel leading from the San Juan River to the Los Portillos Lagoon was
constructed between August and November 2010”.

99. Turning to the quantification of the amount of compensation, the
Court notes that Costa Rica has presented evidence in the form of a num-
bered and dated invoice from UNITAR/UNOSAT, with an annexed cost
breakdown, where reference is made to “Satellite-based assessment of
environmental and geomorphological changes in Costa Rica”. The
invoice for this report totals US$15,804. In light of the Court’s finding
that the analysis contained in the UNITAR/UNOSAT report is directly
relevant to Nicaragua’s unlawful activities, the Court considers that there
is a sufficiently direct and certain causal nexus between those activities
and the cost of commissioning the report. The Court therefore finds that
Costa Rica is entitled to full compensation in the sum of US$15,804.

100. The Court now turns to those heads of expenses with reference
to which it considers that Costa Rica has failed to meet its burden of
proof.

101. The Court notes that three heads of expenses (incurred between
October 2010 and April 2011) for which Costa Rica seeks compensation
relate to salaries of Costa Rican personnel allegedly involved in monitor-
ing activities in the northern part of Isla Portillos, namely, the salaries of
personnel employed with the Air Surveillance Service, the National Coast
Guard Service and ACTo. The total amount claimed by Costa Rica for
this category of expense is US$9,135.16. In this regard, the Court consid-
ers that salaries of government officials dealing with a situation resulting
from an internationally wrongful act are compensable only if they are
temporary and extraordinary in nature. In other words, a State is not, in
general, entitled to compensation for the regular salaries of its officials. It
may, however, be entitled to compensation for salaries in certain cases,
for example, where it has been obliged to pay its officials over the regular
wage or where it has had to hire supplementary personnel, whose wages
were not originally envisaged in its budget. This approach is in line with
international practice (see UNCC, Report and Recommendations made
by the Panel of Commissioners concerning the First Instalment of “F2”
Claims, United Nations doc. S/AC.26/1999/23, 9 December 1999,
para. 101; UNCC, Report and Recommendations made by the Panel of
Commissioners concerning the Second Instalment of “F2” Claims,
United Nations doc. S/AC.26/2000/26, 7 December 2000, paras. 52-58;
see also M/V “SAIGA” (No. 2) (Saint Vincent and the Grenadines v.
Guinea), Judgment, ITLOS Reports 1999, p. 67, para. 177).

102. The Court observes that, in the present proceedings, Costa Rica
has not produced evidence that, between October 2010 and April 2011, it
incurred any extraordinary expenses in terms of the payment of salaries
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of government officials. There is some indication in the evidence adduced
that Costa Rican government officials were assigned functions and duties
in connection with Costa Rica’s response to Nicaragua’s wrongful con-
duct. For example, Annex 7 to the Memorial includes a document from
the Department of Salaries and Wages of the National Coast Guard Ser-
vice, entitled “Report on working hours by personnel . . . in missions that
took place on [the] occasion of Nicaragua’s occupation of Costa Rican
territory — 21 October 2010 to 19 January 2015”. There is no evidence,
however, that any of these functions and duties were carried out by per-
sonnel other than regular government officials. The Court therefore finds
that Costa Rica is not entitled to compensation for the salaries of person-
nel employed by the Air Surveillance Service, the National Coast Guard
Service and ACTo.

103. The Court further observes that three other heads of expenses are
closely related to the functions of those personnel employed by ACTo (to
conduct environmental monitoring missions in or near the northern part
of Isla Portillos), for which Costa Rica claims costs totalling US$801.69
incurred in connection with food and water supplies (US$446.12), fuel for
fluvial transportation (US$92) and fuel for land transportation
(US$263.57). As evidence of the costs incurred under these heads of
expenses, Costa Rica refers to Annex 6 to its Memorial. This annex is
comprised of a letter (with attachment) dated 6 January 2016 from the
National System of Conservation Areas (Tortuguero Conservation Area
Natural Resource Management) of the Costa Rican Ministry of the Envi-
ronment and Energy, and addressed to the Ministry of Foreign Affairs of
Costa Rica. It is stated in the letter that the purpose of the communica-
tion is “the formal transmittal of two binders containing printed informa-
tion” including “copies of logs, reports, among other documents, which
provide evidence of the participation of government officials and ACTo
teams in addressing the problems arising from the Nicaraguan invasion
of Isla Calero”. However, Annex 6 to the Memorial does not contain any
such “logs” or “reports”; it only contains two tables which, for eviden-
tiary purposes, are difficult to follow. The Court notes that, in terms of
entries for costs related to land transportation, and to food and water, no
specific information is provided to show in what way these expenses were
connected to Costa Rica’s monitoring activities undertaken as a direct
consequence of Nicaragua’s unlawful activities in the northern part of
Isla Portillos in the period between October 2010 and April 2011. More-
over, these tables do not provide any information whatsoever regarding
costs incurred in connection with fluvial transportation.

104. In light of the above, the Court considers that Costa Rica has
failed to provide sufficient evidence to support its claims for the expenses
under these three heads.
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105. The Court finally turns to Costa Rica’s claim that it be compen-
sated in the amount of US$17,600 for the cost of purchasing two satellite
images, which, in its view, were necessary in order to verify Nicaragua’s
presence and unlawful activities in the northern part of Isla Portillos. The
Court considers that, to the extent that such images did provide informa-
tion as to Nicaragua’s conduct in the northern part of Isla Portillos, this
head of expenses could be compensable on the ground that there was a
sufficiently direct and certain causal nexus between Nicaragua’s unlawful
activities and the cost thus incurred. However, having reviewed the evi-
dence adduced by Costa Rica in support of this claim — in the form of
two invoices dated 1 and 10 December 2010 (invoice Nos. 106 and 108),
respectively, from INGEO innovaciones geograficas S.A. — the Court
notes that neither of these invoices provides any indication as to the area
covered by the two satellite images. It follows that the Court cannot con-
clude, on the basis of these documents, that these images related to the
northern part of Isla Portillos, and that they were used for the verification
of Nicaragua’s presence and unlawful activities in that area. The Court
therefore finds that Costa Rica has not provided sufficient evidence in
support of its claim for compensation under this head of expenses.

106. In conclusion, the Court finds that Costa Rica is entitled to com-
pensation in the amount of US$21,647.20 for the expenses it incurred in
relation to Nicaragua’s presence and unlawful activities in the northern
part of Isla Portillos between October 2010 and April 2011. This figure is
made up of US$5,843.20 for the cost of fuel and maintenance services for
police aircraft used to reach and to overfly the northern part of Isla Por-
tillos, and US$15,804 for the cost of obtaining a report from UNITAR/
UNOSAT to verify Nicaragua’s unlawful activities in that area.

2. Costs and Expenses Incurred in Monitoring the Northern Part of
Isla Portillos following the Withdrawal of Nicaragua’s Military
Personnel and in Implementing the Court’s 2011 and 2013 Orders
on Provisional Measures

107. Costa Rica recalls that the Court, in its 2011 Order, stated that

“in order to prevent the development of criminal activity in the dis-
puted territory in the absence of any police or security forces of either
Party, each Party has the responsibility to monitor [the disputed] ter-
ritory from the territory over which it unquestionably holds sover-
eignty” (Certain Activities Carried Out by Nicaragua in the Border
Area (Costa Rica v. Nicaragua), Provisional Measures, Order of
8 March 2011, I1.C.J. Reports 2011 (1), p. 25, para. 78).
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Costa Rica adds that the Court, in operative paragraph 59, subpara-
graph (1) of its 2013 Order, reaffirmed the measures indicated in its
2011 Order. Costa Rica states that, in fulfilment of its obligations under
the Court’s 2011 and 2013 Orders, it incurred expenses in monitoring the
“disputed territory” following the withdrawal of Nicaragua’s military
personnel, so as to avoid irreparable prejudice being caused to the pro-
tected wetland. These expenses related, inter alia, to visits and overflights
of the “disputed territory”; establishment and staffing of new police posts
in close proximity to the area; transportation; instruments, tools, materi-
als and supplies; salaries of monitoring personnel; food and water sup-
plies; and the purchase of satellite images and a report from UNITAR/
UNOSAT. According to Costa Rica, the total amount of these expenses
is US$3,551,433.67.

108. Costa Rica gives the following individual breakdown of the
expenses it has incurred as a result of Nicaragua’s unlawful activities:
(a) cost of fuel and maintenance services of police aircraft and salaries of
Air Surveillance Service personnel for the inspection carried out in
co-ordination with the Secretariat of the Ramsar Convention on 5 and
6 April 2011 (US$21,128.55); (b) cost of equipment and repairs to equip-
ment for the two new police posts established at Laguna de Agua Dulce
and Isla Portillos (US$24,065.87); (¢) staffing of police posts in Laguna
de Agua Dulce and Isla Portillos (US$3,092,834.17); (d) cost of fluvial
transportation provided by the National Coast Guard Service to the Pub-
lic Force personnel and the Border Police (US$22,678.80); (e) cost of
four all-terrain vehicles (ATVs) for the police posts in Laguna de Agua
Dulce and Isla Portillos (US$81,208.40); (f) cost of a tractor for the
equipment and maintenance of the biological station at Laguna Los Por-
tillos to allow monitoring of the environment of the “disputed territory”
(US$35,500); (g) salaries of ACTo personnel taking part in monitoring
activities in different site visits (US$25,161.41); (&) cost of food and water
supplies for ACTo personnel (US$8,412.55); (i) cost of fuel for transpor-
tation of ACTo personnel (US$3,213.04); (j) acquisition price of
two ATVs and three cargo trailers, dedicated to the biological station
(US$42,752.76); (k) cost of fuel for transportation of personnel and sup-
plies to the biological station (US$6,435.12); (/) purchase of satellite
images of the “disputed territory” (US$160,704); and (m) cost of obtain-
ing a report from UNITAR/UNOSAT to assess damage caused in the
“disputed territory” as a consequence of Nicaragua’s unlawful activities
(US$27,339).

109. Nicaragua contends that nearly all of Costa Rica’s “purported
‘monitoring’ expenses” (US$3,092,834.17) are salaries of Costa Rican
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security personnel deployed between March 2011 and December 2015 to
police newly constructed posts in order to “protect against the imagined
threat of Nicaragua reoccupying the disputed area and, especially, occu-
pying other parts of Costa Rica”. As such, it maintains, they are unre-
lated to the material damage caused by Nicaragua’s works in the “disputed
territory” and are thus “inappropriate claims” for compensation. Nicara-
gua argues that even if the salaries of the Costa Rican police were, in
principle, compensable, a State is only entitled to compensation for
extraordinary expenses, such as costs of hiring new personnel or the pay-
ment of overtime. According to Nicaragua, Costa Rica, however, simply
redeployed existing personnel from elsewhere. Moreover, Nicaragua con-
tends that Costa Rica’s compensation claim for the wages it paid to its
security personnel is not substantiated by appropriate evidence.

110. Nicaragua asserts that Costa Rica’s claims for expenses it alleg-
edly incurred in connection with its police deployment — such as the
wages paid to personnel who provided fluvial transport for the police
deployment and the purchase of various items of equipment — are not
compensable because the deployment of Costa Rican security forces was
not to prevent or remedy any of the material damage caused by Nicara-
gua between October 2010 and January 2011 and in September 2013.
Furthermore, according to Nicaragua, none of these expenses were
extraordinary, nor were they supported by evidence.

111. Nicaragua maintains that claims for compensation for satellite
images taken between September 2011 and September 2015 and for
reports prepared by UNITAR/UNOSAT are “non-compensable litiga-
tion expenses” since they were largely commissioned by Costa Rica in
connection with the presentation of its case on the merits. Moreover,
Nicaragua asserts that they cover not only the “disputed territory” but
also other areas.

* %

112. With regard to compensation for monitoring activities claimed to
have been carried out in implementation of the Court’s 2011 and
2013 Orders, the Court considers that Costa Rica has, with reference to
three heads of expenses, provided adequate evidence demonstrating that
some of these expenses have a sufficiently direct and certain causal nexus
with the internationally wrongful conduct of Nicaragua identified by the
Court in its 2015 Judgment.

113. First, the Court finds partially compensable Costa Rica’s expenses
for its two-day inspection of the northern part of Isla Portillos on 5 and
6 April 2011, both in co-ordination and together with the Secretariat of
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the Ramsar Convention. This mission was carried out by Costa Rican
technical experts accompanied by the technical experts of the Secretariat
for the purposes of making an assessment of the environmental situation
in the area and of identifying actions to prevent further irreparable dam-
age in that part of the wetland as a consequence of Nicaragua’s unlawful
activities. In particular, according to the technical report produced by the
officials of the Secretariat of the Ramsar Convention,

“[t]he main aims of the visit to the site were the identification and
technical evaluation of the environmental situation of the study area
to determine the consequences of the works carried out, the impact
chains initiated, their implications and the preventive, corrective, mit-
igating or compensatory environmental measures that would need to
be implemented to restore the natural environmental balance of the
site to avoid new, irreparable changes to the wetland”.

In the view of the Court, the inspection carried out by Costa Rica on
S and 6 April 2011 was therefore directly connected to the monitoring
of the northern part of Isla Portillos that was made necessary as a result
of Nicaragua’s wrongful conduct.

114. Turning to the quantification of the amount of compensation, the
Court notes that Costa Rica claims US$20,110.84 “for fuel and mainte-
nance services on the police aircrafts used” and US$1,017.71 “for the
salaries of air surveillance service personnel”.

115. As evidence, Costa Rica has presented relevant flight logs and an
official communication dated 2 March 2016 from the Administrative
Office of the Air Surveillance Service of the Department of Air Opera-
tions of the Ministry of Public Security (as already referred to above in
paragraph 95) which includes details of the cost of overflights performed
by the Air Surveillance Service on 5 and 6 April 2011 totalling
US$20,110.84. The Court observes that there are shortcomings similar to
those it identified earlier in paragraphs 95 and 96 when it reviewed
Costa Rica’s evidentiary approach in establishing the cost of fuel and
maintenance services for police aircraft. In particular, regarding the
expenses linked to its monitoring activities for the period now under
review, the Court notes that Costa Rica calculated these expenses on the
basis of the operating costs for the hourly use of each aircraft deployed;
these operating costs included expenses for “fuel”, “overhaul”, “insur-
ance” and “miscellaneous”. As already noted above (see paragraph 95),
the Court considers that such insurance cannot be a compensable expense.
As to the “miscellaneous” costs, Costa Rica has failed to specify the
nature of this expense. Moreover, the Court observes that Costa Rica
itself has specified in its Memorial on compensation that it claimed
expenses only for fuel and maintenance services. The Court therefore
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considers that this head of expenses is not compensable. The Court also
excludes the cost of flights to transport members of the press, for the
same reasons given in paragraph 96 above.

116. The Court considers it necessary to evaluate the compensable
expenses based on the information provided in the above official commu-
nication of 2 March 2016, and in the flight logs, by reference to the num-
ber and duration of the flights conducted on 5 and 6 April 2011 in
connection with the inspection of the northern part of Isla Portillos, and
only taking into account the costs of “fuel” and “overhaul”. The Court
therefore finds that, under this head of expenses, Costa Rica is entitled to
compensation in the amount of US$3,897.40.

117. The Court notes that Costa Rica has also advanced a claim of
US$1,017.71 for salaries of Air Surveillance Service personnel involved in
aircraft missions. The Court does not however find that Costa Rica is
entitled to claim the cost of salaries for the April 2011 inspection mission.
As already noted above (see paragraph 101), a State cannot recover sala-
ries for government officials that it would have paid regardless of any
unlawful activity committed on its territory by another State.

118. Secondly, the Court finds partially compensable Costa Rica’s
claim for the purchase, in the period running from September 2011 to
October 2015, of satellite images effectively to monitor and verify the
impact of Nicaragua’s unlawful activities. To the extent that these satel-
lite images cover the northern part of Isla Portillos, the Court considers
that there is a sufficiently direct and certain causal nexus between the
internationally wrongful conduct of Nicaragua identified by the Court in
its Judgment on the merits and the head of expenses for which Costa Rica
seeks compensation.

119. Turning to the quantification of the amount of compensation, the
Court notes that Costa Rica has presented evidence in the form of num-
bered and dated invoices and delivery reports corresponding to the pur-
chase of satellite images from INGEO innovaciones geograficas S.A. and
from GeoSolutions Consulting, Inc. S.A. Under this head of expenses,
Costa Rica claims a total of US$160,704. Having carefully reviewed these
invoices and delivery reports, the Court notes that, by reference to the
area covered by the satellite images, these invoices can be divided into
three sets. The first set relates to the satellite images that cover the north-
ern part of Isla Portillos (see invoice Nos. 204, 205, 215, 216, 218, 219,
224, 62, 65, 70, 73 and 86); the second set relates to the satellite images
that cover the general area of the northern border with Nicaragua (see
invoice Nos. 172, 174, 179, 188, 189, 191 and 90); and the third set pro-
vides no indication of the area covered by the satellite images (invoice
Nos. 144, 150, 157, 163, 164, 169 and 171).
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120. The Court considers that, as the satellite images contained in the
first and second sets of invoices all cover the northern part of Isla Porti-
llos, their purchase is, in principle, compensable. However, the Court
notes that most of these satellite images cover an area that extends beyond
the northern part of Isla Portillos, often covering an area of around
200 square kilometres. Moreover, these images are charged by unit price
per square kilometre, mostly at the rate of US$28. The Court finds that it
would not be reasonable to award compensation to Costa Rica for these
images in full. Given the size of the northern part of Isla Portillos, the
Court is of the view that a coverage area of 30 square kilometres was suf-
ficient for Costa Rica effectively to monitor and verify Nicaragua’s unlaw-
ful activities. The Court therefore awards Costa Rica, for each of the
invoices in the first and second sets, compensation for one satellite image
covering an area of 30 square kilometres at a unit price of US$28 per
square kilometre.

121. With regard to the third set of invoices, the Court considers that
Costa Rica has not established the necessary causal nexus between Nica-
ragua’s unlawful activities and the purchase of the satellite images in
question.

122. Consequently, the Court finds that Costa Rica is entitled to com-
pensation in the amount of US$15,960 for the expenses incurred in pur-
chasing the satellite images corresponding to the first and second sets of
invoices, within the limits specified in paragraph 120.

123. Thirdly, the Court finds partially compensable Costa Rica’s claim
for the cost of obtaining a report from UNITAR/UNOSAT dated
8 November 2011. Costa Rica incurred this expense in order to detect and
assess the environmental impact of Nicaragua’s presence and unlawful
activities in Costa Rican territory. The Court has reviewed this UNITAR/
UNOSAT report and observes that the analysis given in Section 1 (enti-
tled “Review of dredging activities at divergence of Rio San Juan and Rio
Colorado (maps 2-3)”) and in Section 3 (entitled “Review of meander cut
sites (maps 5-6)”") does not have any bearing on Costa Rica’s efforts to
detect and assess the environmental damage caused in its territory by
Nicaragua. It notes, however, that the analysis given in Section 2, entitled
“Updated status of the new channel along [the] Rio San Juan (map 4)”,
provides a technical evaluation of the damage that occurred as a conse-
quence of Nicaragua’s unlawful activities in the northern part of Isla Por-
tillos. The Court concludes that Costa Rica has proven that there exists a
sufficiently direct and certain causal nexus between the internationally
wrongful conduct of Nicaragua identified by the Court in its Judgment
on the merits and the purchase of the UNITAR/UNOSAT report.
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124. Turning to the quantification of the amount of compensation, the
Court notes that Costa Rica has presented evidence in the form of a num-
bered and dated invoice from UNITAR/UNOSAT, with an annexed cost
breakdown, where reference is made to “Satellite-based assessment of
environmental and geomorphological changes in Costa Rica”. The
invoice for this report, which includes the cost of analysis, satellite imag-
ery, procurement processing of imagery, operating expenses and
programme support costs, totals US$27,339. In light of the fact that
only the content of Section 2 of the UNITAR/UNOSAT report is directly
relevant, and given that the three sections of the report are separable (in
the sense that each section is self-standing), the Court considers that the
total amount of compensation should be limited to one-third of the total
cost of the report. On that basis, the Court finds that Costa Rica is enti-
tled to compensation under this head of expenses in the amount of
US§9,113.

125. With regard to the other heads of expenses for compensation,
Costa Rica’s claims can be separated into three categories: (i) those claims
which relate to two new police stations in Laguna Los Portillos and
Laguna de Agua Dulce, (ii) those claims which relate to a biological sta-
tion at Laguna Los Portillos, and (iii) those claims which relate to the
salaries of personnel involved in monitoring activities, as well as the ancil-
lary costs of supplying food and water, and the costs of fuel for transpor-
tation of ACTo personnel.

126. The Court notes that Costa Rica has made it clear that it does not
seek to claim compensation for the construction of the police posts or the
biological station. With regard to the first category, however, Costa Rica
has advanced a claim for the costs of some equipment, as well as for
operational expenses. For the two police posts, Costa Rica claims
expenses covering equipment costs (US$24,065.87), staffing
(US$3,092,834.17), fluvial transportation of personnel and supplies pro-
vided by the National Coast Guard (US$22,678.80); and the purchase of
four all-terrain vehicles for the police posts (US$81,208.40).

127. The Court finds that none of the costs incurred in connection with
the equipment and operation of the police stations are compensable
because the purpose of the said stations was to provide security in the
border area, and not in particular to monitor Nicaragua’s unlawful activ-
ities in the northern part of Isla Portillos. Moreover, Costa Rica has not
presented any evidence to demonstrate that the equipment purchased and
the operational costs were sufficiently linked with the implementation of
the provisional measures ordered by the Court.

128. With regard to the second category relating to the biological sta-
tion, the Court recalls that Costa Rica has claimed expenses covering the
cost of a tractor for the equipment and maintenance of the biological
station (US$35,500), the acquisition price of two all-terrain vehicles and
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three cargo trailers (US$42,752.76), and the cost of fuel for the transpor-
tation of personnel and supplies (US$6,435.12).

129. As to the costs incurred in connection with the maintenance of the
biological station, the Court similarly finds that none of the expenses
incurred under this head are compensable because there was no suffi-
ciently direct causal link between the maintenance of this station and
Nicaragua’s wrongful conduct in the northern part of Isla Portillos. In
particular, the Court observes that in the Report for the Executive Secre-
tariat of the Ramsar Convention on Wetlands, dated July 2013 and enti-
tled “New Works in the Northeast Caribbean Wetland”, prepared by the
Costa Rican Ministry of Foreign Affairs, it is stated that the purpose of
the biological station was to “[c]onsolidate the management of the North-
east Caribbean Wetland through a research program[me]”, to “[c]reate an
appropriate programme for biological monitoring of the status of existing
resources”, and to “[clonsolidate a prevention and control programme to
prevent the alteration of the existing natural resources”.

130. With reference to the third category, as already explained earlier
in the context of similar claims for compensation made by Costa Rica
(see paragraphs 101 and 117), the Court does not accept that a State is
entitled to compensation for the regular salaries of its officials. With
regard to the other two heads of expenses within this category, the Court
considers that Costa Rica has not provided any specific information to
show in what way the expenses claimed for food and water, and for fuel
for transportation of ACTo personnel, were connected with Costa Rica’s
monitoring of the northern part of Isla Portillos following the withdrawal
of Nicaragua’s military personnel.

131. In conclusion, the Court finds that Costa Rica is entitled to com-
pensation in the amount of US$28,970.40 for the expenses it incurred in
relation to the monitoring of the northern part of Isla Portillos following
the withdrawal of Nicaragua’s military personnel and in implementing
the Court’s 2011 and 2013 Orders on provisional measures. This figure is
made up of US$3,897.40 for the cost of overflights performed by the Air
Surveillance Service on 5 and 6 April 2011, US$15,960 for the purchase,
in the period running from September 2011 to October 2015, of satellite
images of the northern part of Isla Portillos, and US$9,113 for the cost of
obtaining a report from UNITAR/UNOSAT providing, inter alia, a tech-
nical evaluation of the damage that occurred as a consequence of Nicara-
gua’s unlawful activities in the northern part of Isla Portillos.

3. Costs and Expenses Incurred in Preventing Irreparable
Prejudice to the Environment
( The Construction of a Dyke and Assessment of Its Effectiveness)

132. According to Costa Rica, it incurred a third category of expenses
when implementing the Court’s 2013 Order on provisional measures, in
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terms of works carried out to prevent irreparable prejudice to the envi-
ronment of the “disputed territory”. Costa Rica argues that, in accor-
dance with the Order, after consultation with the Secretariat of the
Ramsar Convention, it carried out the necessary works on the 2013 east-
ern caiio (namely, the construction of a dyke) over a period of seven days,
from 31 March to 6 April 2015. Subsequently, Costa Rica carried out
overflights of the “disputed territory” in June, July and October 2015 in
order to assess the effectiveness of the works that had been completed to
construct the dyke across the 2013 eastern caiio. Costa Rica states that
the expenses thus incurred amounted to US$195,671.02.

133. Nicaragua accepts that compensation may be appropriate for
costs reasonably incurred by Costa Rica in 2015 in connection with the
construction of the dyke across the 2013 eastern cario. It nevertheless
argues that the amount of US$195,671.02 claimed by Costa Rica is
inflated because certain materials charged were not actually used for the
construction of the dyke and certain overflights were made for purposes
unrelated to activities that the Court found to be unlawful. Thus, accord-
ing to Nicaragua’s evaluation, Costa Rica is entitled to no more than
US$153,517 which represents the real figure for the expenses incurred in
connection with the construction of the dyke in 2015.

EE

134. The Court recalls that in its Order of 22 November 2013 on the
request presented by Costa Rica for the indication of new provisional
measures, it indicated, in particular, that

“[flollowing consultation with the Secretariat of the Ramsar Conven-
tion and after giving Nicaragua prior notice, Costa Rica may take
appropriate measures related to the two new carios, to the extent nec-
essary to prevent irreparable prejudice to the environment of the dis-
puted territory” (Certain Activities Carried Out by Nicaragua in the
Border Area (Costa Rica v. Nicaragua) and Construction of a Road
in Costa Rica along the San Juan River (Nicaragua v. Costa Rica),
Provisional Measures, Order of 22 November 2013, 1.C.J. Reports
2013, p. 370, para. 59, subpara. (2) (E)).

135. From 10 to 13 March 2013, the Secretariat of the Ramsar Conven-
tion carried out an onsite visit to the northern part of Isla Portillos to assess
the damage caused by Nicaragua’s constructions of the two new carios.
Following this site visit, in August 2014, the Secretariat produced a report
(Ramsar Advisory Mission No. 77) with recommendations on mitigation
measures focused on the 2013 eastern cario. It requested that Costa Rica
submit an implementation plan and recommended that it commence a
monitoring programme. In accordance with that request, Costa Rica’s
Ministry of the Environment and Energy formulated an implementation
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plan, dated 12 August 2014. That plan set out in detail the proposed mea-
sures, consisting of the construction of a dyke to ensure that the waters of
the San Juan River were not diverted through the 2013 eastern cario.

136. Costa Rica proposed to begin works in September 2014 and
requested that Nicaragua grant it access to the San Juan River to facili-
tate the undertaking. Since no agreement had been reached between the
Parties, Costa Rica made arrangements to contract a private civilian heli-
copter for the purposes of the construction works. According to
Costa Rica, this was necessary because its Air Surveillance Service did
not possess any type of aircraft with the capacity to carry out such works.
Costa Rica states that its police and ACTo personnel provided ground
support for the operation. The works to construct the dyke were carried
out over a period of seven days, from 31 March to 6 April 2015.
Costa Rican personnel charged with the protection of the environment
monitored the works by means of periodic inspections. Costa Rica also
carried out overflights of the northern part of Isla Portillos in June, July
and October 2015, in order to assess the effectiveness of the works that
had been completed to construct the dyke.

*

137. The Court observes that with regard to this category of expenses
incurred by Costa Rica, Nicaragua “accepts that compensation may be
appropriate for costs that were reasonably incurred”. The Parties how-
ever differ as to the amount of compensation owed by Nicaragua to
Costa Rica under this head. In particular, Nicaragua asserts that the
amount claimed by Costa Rica should be reduced by excluding the cost
of surplus materials (which it estimates at US$9,112.50) and the cost of
three overflights (which it estimates at US$33,041.75) carried out on
9 June, 8 July and 3 October 2015, after the construction of the dyke
across the 2013 eastern casio. According to Nicaragua, these overflights
were, at least in part, “for purposes unrelated to the activities that the
Court determined were wrongful”.

138. The Court finds that the costs incurred by Costa Rica in connec-
tion with the construction in 2015 of a dyke across the 2013 eastern cario
are partially compensable. Costa Rica has provided evidence that it
incurred expenses that were directly related to the remedial action it
undertook in order to prevent irreparable prejudice to the environment of
the northern part of Isla Portillos following Nicaragua’s unlawful activi-
ties. In this regard, Costa Rica advances three heads of expenses: (i) over-
flight costs prior to the construction of the dyke; (ii) costs connected with
the actual construction of the dyke; and (iii) overflight costs subsequent
to the construction of the dyke.

139. With reference to the first head of expenses, Costa Rica states that
on 25 July 2014, it hired a private civilian helicopter to conduct a site visit
to the northern part of Isla Portillos, in order to assess the situation of the
two 2013 carios for the purposes of determining the measures required to
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prevent irreparable prejudice to the environment of that area. According
to Costa Rica, the cost of the flight for this mission amounted to
US$6,183. The invoice submitted by Costa Rica for the cost of this flight
indicates that the purpose of the flight was “for transportation of staff on
observation and logistics flight to Isla Calero”. The flight description also
shows that this flight was nowhere near the construction site. In light of
this evidence, the Court considers that Costa Rica has not proven that the
2014 helicopter mission was directly connected with the intended con-
struction of the dyke across the 2013 eastern caio. Therefore, the expenses
for this flight are not compensable.

140. With reference to the second head of expenses, Costa Rica refers
to the costs incurred in terms of the purchase of construction materials
and the hiring of a private civilian helicopter to transport personnel and
materials required to construct the dyke across the 2013 eastern cario.

141. Costa Rica has divided these costs under the second head of
expenses into two categories, namely, helicopter flight hours (US$131,067.50)
and “purchase of billed supplies” (US$26,378.77). With regard to the first
category, the Court is satisfied that the evidence adduced fully supports
Costa Rica’s claim.

142. In so far as the second category is concerned, the Court is of the
view that the purchase of construction materials should, in principle, be
fully compensated. With regard to the surplus construction materials, the
Court considers that, given the difficulty of access to the construction site
of the dyke, located in the wetlands, it was justified for Costa Rica to
adopt a cautious approach and to ensure, at the start, that the construc-
tion materials it purchased and transported were sufficient for the com-
pletion of the work. The costs incurred for the purchase of construction
materials which turned out to be more than what was actually used are,
in the present circumstances, compensable. What matters, for the consid-
eration of the claim, is reasonableness. The Court does not consider the
amount of materials purchased by Costa Rica unreasonable or dispro-
portionate to the actual needs of the construction work.

143. The Court notes, however, that in the “Breakdown of Invoices for
Calero — Billed Supplies and Expenses” which gives a total amount of
the expenses for the construction of the dyke, Costa Rica included an
entry which refers to “Boarding — CNP and El Délar”, with a claim for
compensation totalling US$3,706.41. It does not provide clarification as
to the nature of this expense in any of its pleadings or annexes, including
the “Report of works carried out from 26 March to 10 April 2015 pre-
pared by the Costa Rican Ministry of Environment and Energy. The
Court thus finds this expense to be non-compensable. The Court also
points out that there is a mistake in the calculation of the item “fuel for
boat”. Costa Rica is claiming a total of US$5,936.54 whereas the calcula-
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tion of the quantity (5,204) multiplied by the price of the unit (US$1.07)
equals US$5,568.28. The Court has also corrected other minor miscalcu-
lations. Thus the Court, after recalculation, finds that Costa Rica should
be compensated in the total amount of US$152,372.81 for the costs of the
construction of the dyke (made up of the cost for the helicopter flight
hours in the amount of US$131,067.50 and the purchase of billed supplies
in the amount of US$21,305.31).

144. With reference to the third head of expenses, the Court recalls
that Costa Rica is claiming expenses in connection with overflights made
on 9 June, 8 July and 3 October 2015 for the purposes of monitoring the
effectiveness of the completed dyke. The Court considers that these
expenses are compensable as there is a sufficiently direct causal nexus
between the damage caused to the environment of the northern part of
Isla Portillos, as a result of Nicaragua’s unlawful activities, and the over-
flight missions undertaken by Costa Rica to monitor the effectiveness of
the newly constructed dyke. Costa Rica has also discharged its burden of
proof in terms of providing evidence of the cost of flight hours incurred
in respect of the hired private civilian helicopter used to access the north-
ern part of Isla Portillos. Costa Rica has submitted three invoices, accom-
panied by flight data which indicated that the flight route took the aircraft
over the dyke. In the Court’s view, it is evident that the helicopter hired
for these missions had to overfly other parts of Costa Rican territory in
order to reach the construction site of the dyke. Moreover, the Court
observes that there is nothing on the record to show that these overflights
were not en route to the dyke area, nor that the helicopter missions were
unrelated to the purpose of monitoring the effectiveness of the dyke.

145. For the flight of 9 June 2015, Costa Rica has produced an invoice
in the amount of US$11,070.75, for the flight of 8 July 2015 an invoice for
US$10,689, and for the flight of 3 October 2015 an invoice for US$11,282.
The Court finds that the total expense incurred by Costa Rica under this
head of expenses, totalling US$33,041.75, is therefore compensable.

146. In conclusion, the Court finds that Costa Rica is entitled to com-
pensation in the amount of US$185,414.56 for the expenses it incurred in
connection with the construction in 2015 of a dyke across the 2013 east-
ern cario. This figure is made up of US$152,372.81 for the costs of the
construction of the dyke, and US$33,041.75 for the monitoring over-
flights made once the dyke was completed.

4. Conclusion

147. It follows from the Court’s analysis of the compensable costs and
expenses incurred by Costa Rica as a direct consequence of Nicaragua’s
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unlawful activities in the northern part of Isla Portillos (see para-
graphs 106, 131 and 146 above), that Costa Rica is entitled to total com-
pensation in the amount of US$236,032.16.

V. Costa RicA’s CLAIM FOR PRE-JUDGMENT
AND POST-JUDGMENT INTEREST

148. Costa Rica maintains that in view of the extent of damage
Costa Rica has suffered, full reparation cannot be achieved without pay-
ment of interest. It claims both pre-judgment and post-judgment interest.
With regard to pre-judgment interest, Costa Rica states that such interest
should cover its entire compensation for losses it incurred as a direct con-
sequence of Nicaragua’s unlawful activities. However, it makes what it
considers to be a “conservative claim”, whereby pre-judgment interest
would accrue from the date of the Court’s Judgment on the merits of
16 December 2015 until the date of the Judgment on compensation. As
for post-judgment interest, Costa Rica argues that, should Nicaragua fail
to pay the compensation immediately after the delivery of the Judgment,
interest on the principal sum of compensation as determined by the Court
should be added. It proposes that the annual rate of interest be set at
6 per cent for both pre-judgment and post-judgment interest.

149. Nicaragua maintains that an injured State has no automatic enti-
tlement to the payment of interest and specifies that the awarding of
interest depends on the circumstances of each case and, in particular, on
whether an award of interest is necessary in order to ensure full repara-
tion. Nicaragua observes that Costa Rica has not explained why the cir-
cumstances of the present case warrant the award of interest, nor has it
attempted to justify the 6 per cent interest rate it requests.

* %k

150. With regard to Costa Rica’s claim for pre-judgment interest, the
Court recalls that, in its 2015 Judgment, the actual amount of compensa-
tion due to Costa Rica was not determined; instead, the Court decided
that the Parties were first required to seek a settlement of the question
through negotiations. Only in the event that the question was not settled
within 12 months could a Party refer it back to the Court for resolution
(Certain Activities Carried Out by Nicaragua in the Border Area
(Costa Rica v. Nicaragua) and Construction of a Road in Costa Rica along
the San Juan River (Nicaragua v. Costa Rica), Judgment, I.C.J. Reports
2015 (1), p. 741, para. 229 (5) (b)). The Court notes, not without regret,
that no agreement was reached between the Parties on the question of
compensation within the time-limit fixed by the Court. Consequently, at
the request of Costa Rica, the matter is now before the Court for decision.
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151. The Court recalls that in the practice of international courts and
tribunals, pre-judgment interest may be awarded if full reparation for
injury caused by an internationally wrongful act so requires. Neverthe-
less, interest is not an autonomous form of reparation, nor is it a neces-
sary part of compensation in every case (see Commentary to Article 38,
Draft Articles on Responsibility of States for Internationally Wrongful
Acts, Yearbook of the International Law Commission, 2001, Vol. II
(Part Two), p. 107).

152. The Court observes that, in the present case, the compensation to
be awarded to Costa Rica is divided into two parts: compensation for
environmental damage and compensation for costs and expenses incurred
by Costa Rica in connection with Nicaragua’s unlawful activities. The
Court considers that Costa Rica is not entitled to pre-judgment interest
on the amount of compensation for environmental damage; in determin-
ing the overall valuation of environmental damage, the Court has taken
full account of the impairment or loss of environmental goods and ser-
vices in the period prior to recovery.

153. With regard to the costs and expenses incurred by Costa Rica as
a result of Nicaragua’s unlawful activities, the Court notes that most of
such costs and expenses were incurred in order to take measures for pre-
venting further harm. The Court awards Costa Rica pre-judgment inter-
est on the costs and expenses found compensable, accruing, as requested
by Costa Rica, from 16 December 2015, the date on which the Judgment
on the merits was delivered, until 2 February 2018, the date of delivery of
the present Judgment. The annual interest rate is fixed at 4 per cent. The
amount of interest is US$20,150.04.

154. With regard to Costa Rica’s claim for post-judgment interest, the
Court recalls that in the case concerning Ahmadou Sadio Diallo ( Republic
of Guinea v. Democratic Republic of the Congo), the Court awarded post-
judgment interest, observing that “the award of post-judgment interest is
consistent with the practice of other international courts and tribunals”
(Compensation, Judgment, I.C.J. Reports 2012 (1), p. 343, para. 56). The
Court sees no reason in the current case to adopt a different approach.

155. Thus, although it has every reason to expect timely payment by
Nicaragua, the Court decides that, in the event of any delay in payment,
post-judgment interest shall accrue on the total amount of compensation.
This interest shall be paid at an annual rate of 6 per cent.

VI. ToTAL SUM AWARDED

156. The total amount of compensation awarded to Costa Rica is
US$378,890.59 to be paid by Nicaragua by 2 April 2018. This amount
includes the principal sum of US$358,740.55 and pre-judgment interest
on the compensable costs and expenses in the amount of US$20,150.04.
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Should payment be delayed, post-judgment interest on the total amount
will accrue as from 3 April 2018.

157. For these reasons,
THE COURT,

(1) Fixes the following amounts for the compensation due from the
Republic of Nicaragua to the Republic of Costa Rica for environmental
damage caused by the Republic of Nicaragua’s unlawful activities on
Costa Rican territory:

(a) By fifteen votes to one,

US$120,000 for the impairment or loss of environmental goods and
services;

IN FAVOUR: President Abraham; Vice-President Yusuf; Judges Owada, Tomka,
Bennouna, Cangado Trindade, Greenwood, Xue, Donoghue, Gaja, Sebu-
tinde, Bhandari, Robinson, Gevorgian; Judge ad hoc Guillaume;

AGAINST: Judge ad hoc Dugard;

(b) By fifteen votes to one,

US$2,708.39 for the restoration costs claimed by the Republic of
Costa Rica in respect of the internationally protected wetland;

IN FAVOUR: President Abraham; Vice-President Y usuf; Judges Owada, Tomka,
Bennouna, Cangado Trindade, Greenwood, Xue, Gaja, Sebutinde, Bhan-
dari, Robinson, Gevorgian; Judges ad hoc Guillaume, Dugard;

AGAINST: Judge Donoghue;

(2) Unanimously,

Fixes the amount of compensation due from the Republic of Nicara-
gua to the Republic of Costa Rica for costs and expenses incurred by
Costa Rica as a direct consequence of the Republic of Nicaragua’s unlaw-
ful activities on Costa Rican territory at US$236,032.16;

(3) Unanimously,

Decides that, for the period from 16 December 2015 to 2 February
2018, the Republic of Nicaragua shall pay interest at an annual rate of
4 per cent on the amount of compensation due to the Republic of
Costa Rica under point 2 above, in the sum of US$20,150.04;
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(4) Unanimously,

Decides that the total amount due under points 1, 2 and 3 above shall
be paid by 2 April 2018 and that, in case it has not been paid by that date,
interest on the total amount due from the Republic of Nicaragua to the
Republic of Costa Rica will accrue as from 3 April 2018 at an annual rate
of 6 per cent.

Done in French and in English, the French text being authoritative, at
the Peace Palace, The Hague, this second day of February, two thousand
and eighteen, in three copies, one of which will be placed in the archives
of the Court and the others transmitted to the Government of the Repub-
lic of Costa Rica and the Government of the Republic of Nicaragua,
respectively.

(Signed) Ronny ABRAHAM,
President.

(Signed) Philippe COUVREUR,
Registrar.

Judges CANGCADO TRINDADE, DONOGHUE and BHANDARI append sepa-
rate opinions to the Judgment of the Court; Judge GEVORGIAN appends a
declaration to the Judgment of the Court; Judge ad hoc GUILLAUME
appends a declaration to the Judgment of the Court; Judge ad hoc DUGARD
appends a dissenting opinion to the Judgment of the Court.

(Initialled) R.A.
(Initialled) Ph.C.
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The Atmosphere: Getting a Handle on
Carbon Dioxide

Sizing Up Humanity's Impacts on Earth's Changing Atmosphere: A Five-Part Series

By Alan Buis,
NASA's Jet Propulsion Laboratory

Part Two

Earth’s atmosphere is resilient to many of the changes humans have imposed on it. But, says
atmospheric scientist David Crisp of NASA's Jet Propulsion Laboratory in Pasadena, California, that
doesn’t necessarily mean that our society is.

“The resilience of Earth’s atmosphere has been proven throughout our planet’s climate history,” said
Crisp, science team lead for NASA’s Orbiting Carbon Observatory-2 (OCO-2) satellite and its
successor instrument, OCO-3, which launched to the International Space Station on May 4. “Humans
have increased the abundance of carbon dioxide by 45 percent since the beginning of the Industrial
Age. That’s making big changes in our environment, but at the same time, it's not going to lead to a
runaway greenhouse effect or something like that. So, our atmosphere will survive, but, as suggested
by UCLA professor and Pulitzer-Prize-winning author Jared Diamond, even the most advanced
societies can be more fragile than the atmosphere is.”



NASA’'s OCO-3 instrument sits on the large vibration table (known as the "shaker") in the Environmental Test Lab at
NASA'’s Jet Propulsion Laboratory. Thermal blankets were later added to the instrument at NASA's Kennedy Space
Center, where a Space-X Dragon capsule carrying OCO-3 launched on a Falcon 9 rocket to the space station on
May 4, 2019. Credit: NASA/JPL-Caltech

Changes to our atmosphere associated with reactive gases (gases that undergo chemical reactions)
like ozone and ozone-forming chemicals like nitrous oxides, are relatively short-lived. Carbon dioxide is
a different animal, however. Once it's added to the atmosphere, it hangs around, for a long time:
between 300 to 1,000 years. Thus, as humans change the atmosphere by emitting carbon dioxide,
those changes will endure on the timescale of many human lives.

Earth’s atmosphere is associated with many types of cycles, such as the carbon cycle and the water
cycle. Crisp says that while our atmosphere is very stable, those cycles aren't.

“‘Humanity’s ability to thrive depends on these other planetary cycles and processes working the way
they now do,” he said. “Thanks to detailed observations of our planet from space, we’ve seen some
changes over the last 30 years that are quite alarming: changes in precipitation patterns, in where and
how plants grow, in sea and land ice, in entire ecosystems like tropical rain forests. These changes
should attract our attention.



“One could say that because the atmosphere is so thin, the activity of 7.7 billion humans can actually
make significant changes to the entire system,” he added. “The composition of Earth’s atmosphere has
most certainly been altered. Half of the increase in atmospheric carbon dioxide concentrations in the
last 300 years has occurred since 1980, and one quarter of it since 2000. Methane concentrations
have increased 2.5 times since the start of the Industrial Age, with almost all of that occurring since
1980. So changes are coming faster, and they’re becoming more significant.”

The concentration of carbon dioxide in Earth’s atmosphere is currently at nearly 412 parts per million
(ppm) and rising. This represents a 47 percent increase since the beginning of the Industrial Age, when
the concentration was near 280 ppm, and an 11 percent increase since 2000, when it was near 370
ppm. Crisp points out that scientists know the increases in carbon dioxide are caused primarily by
human activities because carbon produced by burning fossil fuels has a different ratio of heavy-to-light
carbon atoms, so it leaves a distinct “fingerprint” that instruments can measure. A relative decline in the
amount of heavy carbon-13 isotopes in the atmosphere points to fossil fuel sources. Burning fossil
fuels also depletes oxygen and lowers the ratio of oxygen to nitrogen in the atmosphere.



A chart showing the steadily increasing concentrations of carbon dioxide in the atmosphere (in parts per million)
observed at NOAA's Mauna Loa Observatory in Hawaii over the course of 60 years. Measurements of the
greenhouse gas began in 1959. Credit: NOAA

OCO-2, launched in July 2014, gathers global measurements of atmospheric carbon dioxide with the
resolution, precision and coverage needed to understand how this important greenhouse gas — the
principal human-produced driver of climate change — moves through the Earth system at regional
scales, and how it changes over time. From its vantage point in space, OCO-2 makes roughly 100,000
measurements of atmospheric carbon dioxide every day.



Artist’s rendering of NASA's Orbiting Carbon Observatory (OCO)-2 in orbit above the U.S. upper Great Plains. Credit:
NASA-JPL/Caltech

Crisp says OCO-2 has already provided new insights into the processes emitting carbon dioxide to the
atmosphere and those that are absorbing it.



Map of the most persistent carbon dioxide “anomalies” seen by OCO-2 (i.e. where the carbon dioxide is always
systematically higher or lower than in the surrounding areas). Positive anomalies are most likely sources of carbon
dioxide, while negative anomalies are most likely to be sinks, or reservoirs, of carbon dioxide. Credit: NASA/JPL-
Caltech

“For as long as we can remember, we've talked about Earth’s tropical rainforests as the ‘lungs’ of our
planet,” he said. “Most scientists considered them to be the principal absorber and storage place of
carbon dioxide in the Earth system, with Earth’s northern boreal forests playing a secondary role. But
that’s not what'’s being borne out by our data. We're seeing that Earth’s tropical regions are a

net source of carbon dioxide to the atmosphere, at least since 2009. This changes our understanding
of things.”

Measurements of atmospheric carbon dioxide in the tropics are consistently higher than anything
around them, and scientists don’t know why, Crisp said. OCO-2 and the Japan Aerospace Exploration
Agency’s Greenhouse gases Observing SATellite (GOSAT) are tracking plant growth in the tropics by
observing solar-induced fluorescence (SIF) from chlorophyll in plants. SIF is an indicator of the rate at
which plants convert light from the Sun and carbon dioxide from the atmosphere into chemical energy.

“We’re finding that plant respiration is outstripping their ability to absorb carbon dioxide,” he said. “This
is happening throughout the tropics, and almost all of the time. When we first launched OCO-2, our first
two years of on-orbit operations occurred during a strong El Nifio event, which had a strong impact on
global carbon dioxide emissions. Now we have more than five years of data, and we see that the
tropics are always a source (of carbon dioxide), in every season. In fact, the only time we see
significant absorption of carbon dioxide in the tropics is in Africa during June, July and August. So that’s
half the story.



The last El Nifio in 2015-16 impacted the amount of carbon dioxide that Earth's tropical regions released into the
atmosphere, , leading to Earth's recent record spike in atmospheric carbon dioxide. The effects of the EI Nino were
different in each region. Credit: NASA-JPL/Caltech

“The other half is also quite interesting,” he added. “We’re seeing northern mid- and high-latitude
rainforests becoming better and better absorbers for carbon dioxide over time. One possible
explanation for this is that the growing season is getting longer. Things that didn’t used to grow well at
high latitudes are growing better and things that were growing well there before are growing longer.
We’'re seeing that in our data set. We see that South America’s high southern latitudes — the so-called
cone of South America — are also strong absorbers for carbon. We don’t know if it was always this
way and our previous understandings were incomplete or wrong, or if climate change has increased
the intensity of the growing season. So we've established a new baseline, and it appears to be
somewhat of a paradigm shift. Our space-based measurements are beginning to change our
understanding of how the carbon cycle works and are providing new tools to allow us to monitor
changes in the future in response to climate change.”

Crisp says OCO-2, OCO-3 and other new satellites are giving us new tools to understand how, where
and how much carbon dioxide human activities are emitting into the atmosphere and how those
emissions are interacting with Earth’s natural cycles. “We're getting a sharper picture of those
processes,” he said.



Impacts from agricultural activities also seem to be changing, he says. During summer in the U.S.
upper Midwest, scientists are seeing an intense absorption of carbon dioxide associated with
agricultural activities. The same thing is being observed in Eastern and Southern Asia. The strong
absorption of carbon dioxide across China is erasing all but a thin strip of fossil fuel emissions along
the coast, with Central China now functioning as a net absorber of carbon dioxide during the growing
season. Thanks to the development of big, sophisticated computer models combined with wind and
other measurements, we’re able to quantify these changes for the first time.

In response to the rapid changes observed in carbon dioxide concentrations and their potential impact
on our climate, 33 of the world’s space agencies, including participants from the United States, Europe,
Japan and China, are now working together to develop a global greenhouse gas monitoring system
that could be implemented as soon as the late 2020s, Crisp added. The system would include a series
of spacecraft making coordinated measurements to monitor these changes. Key components of the
system would include the OCO-2 and OCO-3 missions, Japan’s GOSAT and GOSAT-2, and Europe’s
Copernicus missions. The system would be complemented by ground-based and aerial research.

Crisp said he and his fellow team members are eagerly poring over the first science data from OCO-3.
The new instrument, installed on the exterior of the space station, will extend and enhance the OCO-2
data set by collecting the first dawn-to-dusk observations of variations in carbon dioxide from space
over tropical and mid-latitude regions, giving scientists a better view of emission and absorption
processes. This is made possible by the space station’s unique orbit, which carries OCO-3 over
locations on the ground at slightly different times each orbit.



NASA’'s OCO-3 mission launched to the International Space Station on May 4, 2019. This follow-on to OCO-2 brings
new techniques and new technologies to carbon dioxide observations of Earth from space. Credit: NASA-
JPL/Caltech

The Copernicus CO2 Mission, scheduled for launch around 2025, will be the first operational carbon
dioxide monitoring satellite constellation. Crisp, who’'s a member of its Mission Advisory Group, said the
constellation will include multiple satellites with wide viewing swaths that will be able to map Earth’s
entire surface at weekly intervals. While its basic measurement technique evolved from the GOSAT
and OCO-2 missions, there’s a key difference: the earlier satellites are sampling systems focused on
improving understanding of Earth’s natural carbon cycle, while Copernicus will be an imaging system
focused on monitoring human-produced emissions. In fact, it will have the ability to estimate the
emissions of every large power plant in every city around the world.

Crisp says as time goes on the objective is to build an operational system that will monitor all aspects
of Earth’s environment. Pioneering satellites like OCO-2, OCO-3, GOSAT and GOSAT-2 are adding
greenhouse gas measurements to the data on temperature, water vapor, cloud cover, air quality and
other atmospheric properties that have been collected for decades.

“We know our atmosphere is changing and that these changes may affect our civilization,” he said.
“We now have the tools to monitor our atmosphere very carefully so that we can give policymakers the
best information available. If you've invested in a carbon reduction strategy, such as converting from



coal to natural gas or transitioning from fossil fuels to renewables, wouldn’t you like to know that it
worked? You can only manage what you can measure.”



Annex 34



LETTER « OPEN ACCESS You may also like

. . - Quantifying the uncertainty introduced by
Maximum warming occurs about one decade after Lot Euny
anadian crop pro uction

a Carbon dioxide emission Budong Qian, Qi Jing, Ward Smith et al.

- Climate uncertainty impacts on optimal
mitigation pathways and social cost of
carbon
Christopher J Smith, Alaa Al Khourdajie,
Pu Yang et al.

To cite this article: Katharine L Ricke and Ken Caldeira 2014 Environ. Res. Lett. 9 124002

- Climate forcing growth rates: doubling
Vi h icl line f d d enh down on our Faustian bargain
lew the article online for updates and enhancements. James Hansen, Pushker Kharecha and
Makiko Sato

This content was downloaded from IP address 147.161.166.181 on 14/03/2024 at 10:14


https://doi.org/10.1088/1748-9326/9/12/124002
/article/10.1088/1748-9326/ab88fc
/article/10.1088/1748-9326/ab88fc
/article/10.1088/1748-9326/ab88fc
/article/10.1088/1748-9326/acedc6
/article/10.1088/1748-9326/acedc6
/article/10.1088/1748-9326/acedc6
/article/10.1088/1748-9326/8/1/011006
/article/10.1088/1748-9326/8/1/011006
https://pagead2.googlesyndication.com/pcs/click?xai=AKAOjss0wXIZ2t6TCXTUyxjL9KJvevGtULeZA8ka6-PnEHFUDrupWk6iK2D-yyy0ReVMrU6X2SdlF6FCdWoWxoPIRgUh6w4wR4lJKfUs9o_PYG13GNYe4ZD3Cz-RwcLpOVj6CW4WLzMr1lcfqXWG20bMTXK0s4UJwhf_xoX673DMFYAis36p5r5h4aa3DCWI72kr9PlhX8FpFi721KGevRcg4mgRKNoifqgzoFC2qgqP6xW8NMeBgSOAdq46zBPlhWdJSq2him5pxVQ5ec7fr14mpYfk58QDf_ycHsIMMTRXWKwYZU6VrQPgEaPzNhBJ-wOiz-RruePeGjJtRA3gGL2d6io&sig=Cg0ArKJSzEcfVD8d1rA7&fbs_aeid=%5Bgw_fbsaeid%5D&adurl=https://www.owlstonemedical.com/breath-biopsy-complete-guide/%3Futm_source%3Djbr%26utm_medium%3Dad-b%26utm_campaign%3Dbb-guide-bb-guide%26utm_term%3Djbr

OPEN ACCESS
I0OP Publishing

Environmental Research Letters

Environ. Res. Lett. 9 (2014) 124002 (8pp)

doi:10.1088/1748-9326/9/12/124002

Maximum warming occurs about one decade

after a carbon dioxide emission

Katharine L Ricke and Ken Caldeira

Department of Global Ecology, Carnegie Institution for Science, 260 Panama St., Stanford, CA 94305,
USA

E-mail: kricke@carnegiescience.edu

Received 21 August 2014, revised 4 November 2014
Accepted for publication 5 November 2014
Published 2 December 2014

Abstract

It is known that carbon dioxide emissions cause the Earth to warm, but no previous study has
focused on examining how long it takes to reach maximum warming following a particular CO,
emission. Using conjoined results of carbon-cycle and physical-climate model intercomparison
projects (Taylor et al 2012, Joos et al 2013), we find the median time between an emission and
maximum warming is 10.1 years, with a 90% probability range of 6.6-30.7 years. We evaluate
uncertainties in timing and amount of warming, partitioning them into three contributing factors:
carbon cycle, climate sensitivity and ocean thermal inertia. If uncertainty in any one factor is
reduced to zero without reducing uncertainty in the other factors, the majority of overall
uncertainty remains. Thus, narrowing uncertainty in century-scale warming depends on
narrowing uncertainty in all contributing factors. Our results indicate that benefit from avoided
climate damage from avoided CO, emissions will be manifested within the lifetimes of people
who acted to avoid that emission. While such avoidance could be expected to benefit future
generations, there is potential for emissions avoidance to provide substantial benefit to current

generations.

Online supplementary data available from stacks.iop.org/ERL/9/124002/mmedia

Keywords: anthropogenic climate change, model intercomparisons, carbon dioxide emission

1. Introduction

It is a widely held misconception that the main effects of a
CO, emission will not be felt for several decades. For
example, in a non-peer reviewed setting, Alan Marshall
estimated a 40 year lag between greenhouse emissions and
elevated temperature’. Indeed, a co-author on this paper has
previously said that ‘it takes several decades for the climate
system to fully respond to reductions in emissions’>. Such
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L www.skepticalscience.com/Climate-Change-The-40-Year-Delay-

Between-Cause-and-Effect.html.

2 https://carnegiescience.edu/news/

only_lowest_co2_emitting_technologies_can_ avoid_hot_endofcentury.

1748-9326/14/124002+08%$33.00

misconceptions extend beyond the scientific community and
have played roles in policy discussions. For example, former
US Energy Secretary Steven Chu has been quoted as saying,
‘It may take 100 years to heat up this huge thermal mass so it
reaches a uniform temperature ... The damage we have done
today will not be seen for at least 50 years’>. On the other
hand, Matthews and Solomon (2013) asserted ‘Climate
warming tomorrow, this year, this decade, or this century is
not predetermined by past CO, emissions; it is yet to be
determined by future emissions’. Our results support their
assertion that warming that might occur decades from now
would be a consequence of future emissions. However, our
findings show that past emissions very much influence rates
of warming on the time scale of a year or decade following
the emission.

3 www.oakridger.com/article/20140221/News/140229919.
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In this study, we focus on the amount and timing of
global warming associated with a present-day emission of
carbon dioxide to the atmosphere—information that is rele-
vant to the projection of the future amount and present value
of climate damage expected to occur from the emissions made
today. There has been a long tradition of estimating the
amount of climate change that would result from various
carbon dioxide emission or concentration scenarios (Leggett
et al 1992, Ackerman et al 2009, Moss et al 2010) but there
has been relatively little quantitative analysis of how long it
takes to feel the consequences of an individual carbon dioxide
emission.

Uncertainties in the timing and amount of projected
additional global temperature increase resulting from an
incremental emission of carbon dioxide (CO,) derive from
several factors (Huntingford er al 2009). There are carbon-
cycle uncertainties associated with the magnitude and time-
scales of changes in uptake and release of CO, by the ocean
and biosphere (Falkowski et al 2000). There are uncertainties
of climate sensitivity associated with the radiative forcing of
the emission and feedbacks of the climate system to that
forcing that determine the resulting equilibrium global mean
temperature change (Knutti and Hegerl 2008). Finally, there
are uncertainties of thermal inertia in the climate system
associated with the exchange of heat between the atmosphere
and the surface and deep oceans which influences the timing
of climate change (Winton et al 2010). Two such recent
intercomparison projects together contain estimates of our
three uncertainty factors from suites of state-of the-art models.

2. Methods

In this analysis, we combine modeling data from a carbon-
cycle modeling project (Joos et al 2013) with data from the
Coupled Model Intercomparison Project phase 5 (CMIPS)
(Taylor et al 2012) to evaluate the climate response to a pulse
input of CO, and its associated uncertainty. Fits to a collec-
tion of CO, responses to pulse releases, performed by Joos
et al (2013), are used here to provide an uncertainty range for
our understanding of the carbon cycle. Simple models of
global temperature response, tuned using CMIP5 simulations
of an abrupt quadrupling of CO,, are used to represent and
parse the uncertainty ranges for climate sensitivity and ocean
thermal inertia.

2.1. Carbon-cycle response characterization

As a part of a carbon-cycle model intercomparison project
(Joos et al 2013; a CO,-impulse response function model
intercomparison project, IRF-MIP), carbon-cycle models,
including complex earth system models, earth system models
of intermediate complexity and simple box models, were used
to project future changes in CO, concentration resulting from
a CO, emission. Responses of the atmospheric carbon dioxide
concentration to a pulse release of carbon dioxide are well-
approximated using a three exponential fit. To characterize
the carbon cycle uncertainty associated with the global

temperature response to a carbon dioxide emission today, we
use fits to the time series of carbon dioxide concentrations
from the IRF-MIP experiment’s 15 ensemble members (Joos
et al 2013) (see supplementary table S1).

For the simulations analyzed here, a 100 GtC pulse of
carbon dioxide was released into a system in equilibrium with
an atmosphere with a background concentration of 389 ppm
CO,. (Annual average atmospheric CO, content averaged
389 ppm between 2010 and 2011; when we use ‘today’ in this
work, we are referring to this time (Dlugokencky and Tans n.
d).) The size of this release was well suited to characterizing
carbon-cycle response in these models, but because the
release amount was relatively small, the internal model
variability dominated the forced response to the carbon
dioxide pulse release in all of the coupled climate models
included in the ensemble, resulting in a multi-model mean
time series for global mean temperature with several local
maxima (Joos et al 2013). Therefore, IRF-MIP was ill suited
to characterize with confidence the time to maximum warm-
ing following an individual carbon dioxide emission. How-
ever, this signal-to-noise issue can be resolved by combining
the IRF-MIP data with the CMIP5 results.

2.2. Climate system response characterization

Using standard protocols as part of CMIPS, coupled atmo-
sphere—ocean modeling groups projected future changes in
global mean temperature resulting from changes in atmo-
spheric CO, concentration. While the CMIP5 protocol did not
include simulations in which a single pulse of CO, was
emitted into the atmosphere, it did include an abrupt4xCO,
simulation. Modeling groups projected the climate change
that would occur in response to a step function change in
atmospheric CO, concentrations (Taylor et al 2012).

To characterize both the uncertainty in climate sensitivity
and in the thermal inertia of the climate system, we use fits to
the time series of global temperature change from the CMIP5
abrupt4xCO, experiment’s 20 ensemble’s members (see
supplementary table S2). To characterize the climate sensi-
tivity uncertainty range, we use an approach devised by
Gregory et al (2004). At least two studies (Andrews
et al 2012, Caldeira and Myhrvold 2013), have applied this
approach to the CMIP5 multi-model ensemble, and here we
use estimates of equilibrium climate sensitivity from a
quadrupling of atmospheric CO, from Caldeira and Myhrvold
(2013). These estimates are numerically similar to those
provided by Andrews et al (2012) but are accompanied by
consistent functions representing the pace of warming for
each model.

Unlike climate sensitivity, the thermal inertia of the
ocean cannot be described by a single number, but requires
some representation of an underlying physical model. Both
two-box (Held et al 2010, Geoffroy et al 2012) and one-
dimensional heat-diffusion (Hansen et al 1984, MacMy-
nowski et al 2011) have been widely used to characterize the
thermal response of more complex climate models. In this
study, we characterize the thermal response uncertainty range
using whichever of the two underlying physical models better
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fits the approach to equilibrium for each atmosphere—ocean
model used in the CMIPS abrupt4xCO, simulations
(Andrews et al 2012). For details see the supplementary
information. Relevant parameters for the temperature models
tuned to each CMIP5 model are documented in table 1. while
we assume in our analysis that the climate sensitivity and
ocean thermal inertia are independent, there could be corre-
lations introduced by the process of constraining the model
behavior to match historical data, though in our analysis this
correlation is very weak (R*>=0.0537).

2.3. Coupled carbon-climate approximation

A combined approximation of the climate system’s response
to a present-day CO, pulse emission can be obtained by using
a standard convolution integral approach similar to that of
Shine er al (2005), convoluting the carbon cycle and climate
system responses:

T(t) = a/ot Riar(2) X Reo,(t — 7)dz, (1)

where R, is the global temperature response to a step-change
in atmospheric CO,, as defined by one of the two models
described above and in the supplementary methods; Rco, is
the 3-exponential atmospheric carbon dioxide response to a
present-day pulse release. This yields 15 estimates of the
carbon cycle response to a unit emission, 20 estimates of
climate sensitivity, and 20 simplified models of the thermal
inertia of the climate system, giving us 6000 possible com-
binations of these three factors. We limit our analysis to the
first century of warming in order to remain within the scope of
any simulation in either ensemble.

While the response of the carbon cycle to pulse releases
of CO, may vary with the size of the emission pulse as they
grow far beyond 100 GtC (Eby et al 2009), we here assume a
linear scaling factor, a, to account for the difference in the
magnitude of the forcing response for the pulse release
simulated as opposed to the step change in CO, concentration
(i.e., 100GtC from 389 ppm versus abrupt4xCO,). We
assume that the global temperature response of the climate
system is linear enough that R,; as derived from the
abrupt4xCO, simulations is representative of the response to
more complex forcing perturbations. This assumption is
supported by contemporary analyses (Andrews et al 2012,
Good et al 2013). Our results are relevant to CO, releases of
less than 100 GtC where these linear approximations are most
likely to be valid.

The range of model results in model intercomparison
projects is often taken as indicative of scientific uncertainty in
scenario-based projections (Tebaldi and Knutti 2007). When
we say ‘very likely’ (Mastrandrea et al 2010) in presenting
our results, our statements related directly to the distribution
of model results. It is possible that all models are biased in a
similar fashion and thus the probability that real values will
lie outside of our stated uncertainty ranges may be under-
estimated. In addition, the approach does not account for the
fact that models with highest rates of ocean carbon uptake are
likely to also have high rates of heat uptake—these properties

of the Earth system are independent according to our method.
Nevertheless, because these models represent the scientific
community’s best effort to quantitatively represent known
physics and biogeochemistry, these model results are at least
indicative of current scientific uncertainty.

3. Results and discussion

Across the 6000 combined projections, there is a high degree
of concordance on the overall magnitude and general shape of
global warming resulting from a CO, emission (figure 1). A
pulse emission of CO, results in a stepwise increase in
atmospheric CO, content, followed by a slow decrease as the
CO, is taken up by the oceans and terrestrial biosphere.
Global temperature rises in response to the CO, forcing, but
with a lag of about a decade due to the thermal inertia of the
upper layers of the ocean. The maximum temperature is
reached when the ever-decreasing rate of warming in
response to the increase in radiative forcing is balanced by the
slowly decreasing magnitude of radiative forcing of atmo-
spheric CO,.

Figure 2 shows, for all 6000 projections, the distributions
of the amount of time after the emission that it takes to reach
the maximum temperature anomaly caused by a CO, emis-
sion (AT %), the magnitude of AT ,,x, and AT as a fraction
AT hax at 100 years after the emission. The median estimate of
the time until maximum warming occurs is 10.1 years after
the CO, emission, with a very likely (90% probability) range
of 6.6-30.7 years (figure 2(a)). We find a median estimate of
the maximum amount of warming caused by a CO, emission
during the first century after the emission (A7) 1S
2.2mK GtC™', with a very likely range of between 1.6 and
29 mK GtC™' (figure 2(b); supplementary table S3). This
range is in keeping with contemporary estimates of transient
climate response to cumulative carbon emission obtained in a
number of studies (Collins et al 2013), though our metric is
time-dependent so the values are not directly comparable.

Consistent with a long list of previous work (e.g.,
Archer 2005, Matthews and Caldeira 2008, Solomon
et al 2009), figures 1 and 2 show that while the temperature
consequences of CO, emission materialize more quickly than
commonly assumed, they are long lasting. The fraction of
maximum warming still remaining one century after an
emission has a median value of 0.82, with a very likely range
of 0.65-0.97 (figure 2(c)). (Note that after one century,
temperatures are still increasing in 119 of the 6000 simulated
time series (i.e., have not reached AT,,,,) and therefore, if the
simulation datasets available and analysis were extended for a
longer time period, 2% of simulations would have fractional
values greater than one.) In addition, even if the globally
averaged maximum effect of an emission may be manifested
after one decade, the results may vary spatially. For example,
continued polar amplification may result in later a maximum
warming effect at high latitudes.

We partition uncertainty in the temperature increase
following an emission into three independent factors: uncer-
tainty in the carbon cycle, equilibrium climate sensitivity and



Table 1. Best-fit ocean model parameters for CMIP5 models based on two-box and 1D diffusion models. The ‘better fit" model was used in our study. The climate sensitivity parameter, effective
vertical diffusivity and better fit model were first presented in Caldeira and Myhrvold (2013).

Climate sensitivity

Two-box model (2-exp)

One-dimensional
model (1D)

parameter (4) Land/ocean-mixed layer effective Thermocline/deep-ocean effective Effective exchange Effective vertical diffu-  Better fit
Model (Wm?2K™) heat capacity (C) 10T m2s 'K  heat capacity (CO) 10¥Im2s K rate (y) (W m2KY sivity (k) 10*m?s™) model
BCC-CSM1.1 1.15 1.97 19.1 0.806 0.355 2-exp
BCC- 1.23 1.94 16.2 0.785 0.295 1D
CSM1.1(m)
CanESM2 1.03 1.95 20.8 0.699 0.338 1D
CSIRO- 0.63 1.69 220 0.917 0.444 2-exp
Mk3.6.0
FGOALS-g2 0.73 2.12 27.7 0.726 0.43 1D
FGOALS-s2 0.90 1.90 37.6 0.781 0.59 2-exp
GFDL-CM3 0.76 1.93 21.4 0.854 0.417 2-exp
GFDL-ESM2G 1.00 1.34 39.7 0.766 0.591 2-exp
GFDL- 1.06 1.75 40.6 0.864 0.689 2-exp
ESM2M
INM-CM4 1.47 242 69.9 0.714 0.713 2-exp
IPSL- 0.78 3.16 36.6 0.554 0.464 1D
CMS5A-LR
IPSL- 0.81 2.54 26.7 0.662 0.418 2-exp
CMS5A-Mr
IPSL- 1.04 1.74 20.1 0.739 0.332 1D
CM5B-LR
MIROCS 1.55 1.98 40.5 0.872 0.692 2-exp
MIROC-ESM 0.92 2.59 36.7 0.731 0.571 2-exp
MPI-ESM-LR 1.12 1.87 222 0.790 0.395 2-exp
MPI-ESM-Mr 1.18 1.92 21.9 0.768 0.382 2-exp
MPI-ESM-P 1.24 1.75 21.7 0.816 0.391 2-exp
MRI-CGCM3 1.26 2.38 19.4 0.761 0.362 1D
NorESM1-M 1.10 2.13 334 1.035 0.747 2-exp

200v2) (¥102) 6 e 'sey "uolAaug
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Figure 1. Temperature increase from an individual emission of
carbon dioxide (CO,). Time series of the marginal warming in mK
(=milliKelvin =0.001 K) per GtC (=10'° g carbon) as projected by
6000 convolution-function simulations for the first 100 years after
the emission. Maximum warming occurs a median of 10.1 years
after the CO, emission event and has a median value of

2.2 mK GtC™'. The colors represent the relative density of simula-
tions in a given region of the plot.

thermal inertia (figure 3). As our central case for our sensi-
tivity study, we choose the one convolution simulation out of
the 6000 available that minimizes the least-squares difference
with the numerically-determined median warming trajectory
shown in figure 1. Climate sensitivity is the largest individual
contributing factor to temperature response uncertainty, but
the combined effect of all three uncertainty sources is a
considerably larger range. There has been considerable focus
on the ‘high tail’ on equilibrium climate sensitivity estimates
(Roe and Baker 2007), but this analysis suggests that carbon
cycle uncertainty contributes nearly as much to the high tail of
warming as climate sensitivity does. We find that carbon
cycle uncertainty increases steadily relative to other factors
over time, and that the ratio of carbon cycle uncertainty to that
associated with climate sensitivity and thermal inertia toge-
ther is about 0.42 after a decade, but 0.72 after a century
(figure 3(a)). This suggests that the relative magnitude of
carbon cycle uncertainty to uncertainty associated with phy-
sical uncertainties is larger than previous similar analyses
have found (Huntingford et al 2009).

Substantially reducing the uncertainty about the effect of
an emission will require more than just constraining climate
sensitivity. While climate sensitivity is the largest contributor
to total uncertainty, even if climate sensitivity uncertainty
were reduced to zero, more than 70% of total uncertainty
about the magnitude of warming remains 100 years after the
emission (figure 3(b)). Removing uncertainty for any one
factor will only decrease total uncertainty about the magni-
tude of warming by 20-30%. This is also true for reducing
uncertainty about the timing of warming; even eliminating all
uncertainty about thermal inertia—the largest contributor to
uncertainty about the time until AT,,,,—only reduces the total
uncertainty range about timing by 44%.

Our analysis provides an estimate of the timing and
amount of incremental warming that would be caused by CO,
emitted today. These estimates span the uncertainty range of
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Figure 2. Frequency distributions of time to AT,.x, magnitude of
ATax, and AT at year 100 relative to ATy,.x. The frequency
distribution functions, based on all 6000 simulations, for: (a) the
time until the maximum temperature increase achieved in the first
100 years after a CO, emission (AT y,,y) is reached (in years), (b) the
magnitude of AT, (in milliKelvins per gigatonne carbon), and (c)
the fraction of that warming remaining 100 years after the emission.
Vertical axis units are the multiplicative inverse of the horizontal
axis units.
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Figure 3. Partitioned uncertainty over time. The fraction of 90%
(very likely) uncertainty range remaining if different contributors to
overall uncertainty were reduced to zero: (a) uncertainty of two
factors is reduced to zero, with no reduction in uncertainty in the
third (labeled) factor, (b) uncertainty of one factor is reduced to zero,
with no reduction in uncertainty in the other two factors.

model results, yet are simple enough to be employed in a
broad range of climate change assessment applications. In
supplementary methods we describe the development of
simple 3-exponential fits to the solid lines shown in figure 1,
and provide relevant coefficients in table 2. These curve fits
could be useful for approximating the temperature increase
resulting from CO, emissions in alternative scenario analyses,
economic modeling, or other exercises that require a simpli-
fied but physically robust representation climate system’s
response to CO, emissions. However, care should be used
when applying these representations under conditions far
from the current state, because carbon-cycle dynamics and
physical climate system response both vary with background
atmospheric CO, concentration. At higher CO, concentra-
tions, the ocean takes up CO, more slowly, leaving more CO,
in the atmosphere. However, at higher CO, concentrations,
that additional CO, also produces less radiative forcing.
These two effects are opposite in sign and of approximately
the same magnitude, so there is first-order cancellation (Cal-
deira and Kasting 1992), but detailed results will differ. In
addition, these results are only appropriate for the repre-
sentation of the temperature response in the first century after
a CO, emission. The multi-century scale warming effects
have not been extensively explored in fully coupled
AOGCMs that include a carbon cycle (Pierrehumbert 2014),
but some preliminary work suggests that some warming

effects of an emission may extend well beyond the first
century (Frolicher et al 2014).

While the maximum warming effect of a CO, emission
may manifest itself in only one decade, other impact-relevant
effects, such as sea level rise, will quite clearly not reach their
maximum until after the first century (see, e.g., figure 2(c) of
Joos et al (2013)). For many impacts, such as changes to
natural ecosystems, degradation is the result of the cumulative
effects of consecutive years of warming or precipitation
change (Parmesan and Yohe 2003). Ice sheet melting can
persist for thousands of years following a warming (Huy-
brechts et al 2011). As such, even if maximum warming
occurs within a decade, maximum impact may not be reached
until much later. From this perspective, Steven Chu’s state-
ment that today’s damage ‘will not be seen for at least 50
years’ may well be accurate.

4. Conclusions

Our analysis implies warming from an individual carbon
dioxide emission can be expected to reach its peak value
within about a decade and, for the most part, persist for longer
than a century. There is substantial uncertainty in both the
amount and timing of this warming, and while the largest
contributor to this uncertainty is equilibrium climate sensi-
tivity, there are substantial contributions from the carbon-
cycle and climate system thermal inertia. Carbon-cycle
uncertainties make a contribution to the ‘high tail’ of the
temperature response distribution that is comparable to cli-
mate sensitivity’s contribution.

Carbon dioxide emissions are long-lasting and generate
multi-century and multi-millennial commitments (Archer
et al 2009). On the multi-century scale, some authors have
suggested that the climate response to a CO, emission can be
regarded as a nearly immediate step function change followed
by relatively constant warming that persists for centuries
(Matthews and Caldeira 2008, Solomon et al 2009, Matthews
and Solomon 2013). Our results provide additional evidence
that on time scales substantially longer than a decade, the
warming from a CO, emission can be approximated by a step
function increase in temperature that then remains approxi-
mately constant for an extended period of time. Under this
framing, the amount of climate change is critical to estimating
climate damage stemming from an emission, and delays in
warming may be regarded as relatively unimportant. Extreme
forms of this perspective even suggest that the timing of
emission is unimportant, and cumulative emissions are most
relevant to the policy process (Zickfeld et al 2009).

On the other hand, economic evaluations of costs and
benefits typically take timing into consideration, discounting
gains and losses in the future relative to those of the present
day (Nordhaus 1992) and thereby placing much greater sig-
nificance on the warming experienced in the first decades
after an emission. Some have suggested that the benefits of
emissions avoidance will be felt nearly immediately (Mat-
thews and Solomon 2013), whereas others have emphasized
that benefits of emissions avoidance will accrue primarily to
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Table 2. Fit coefficients for a three-exponential function representing the marginal temperature response to a present day emission®.

alb leb a3b TC Tzc T3c I'InSb
Median -2.308 0.743 -0.191 2.241 35.750 97.180 0.005
Likely Lo -2.121 0.535 0.318 2.663 14.960 78.316  0.002
(>66%) Hi -0.777 -1.884 0.539 0.048 2.659 41.581 0.003
Very likely Lo -2.327 0.812 0410 3.084 8.384 50.173  0.004
(>90%) Hi -1.507 -1.447 0.727 0.432 3.628 105.899  0.006
Virtually certain Lo -2.314 1.066 0.498 3.255 8.849 112.671  0.009
(>99%) Hi -2264 -1.367 6.830  0.689 7.458 1000.000 0.016
Minimum Lo -2.147 1.011 0463 3.012 8.186 101.242  0.016
Maximum Hi -2.278 -2405 13.811 0.630 9.106  1000.000 0.018

 The functional form is: AT (1) =—(a; + az + a3) + a1 + a2 + a3e7/%3,

® Units of mK GtC™".
¢ Units of years.

the next generation and
Caldeira 2012).

The primary time lag limiting efforts to diminish future
climate change may be the time scales associated with poli-
tical consensus (Victor 2011) and with energy system tran-
sitions (Smil 2010), and not time lags in the physical climate
system. While the relevant time lags imposed by the climate
system are substantially shorter than a human lifetime, they
are substantially longer than the typical political election
cycle, making these delays and their associated uncertainties
important, both economically and politically. Nonetheless,
our study indicates that people alive today are very likely to
benefit from emissions avoided today.

and beyond (Myhrvold
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Summary for Policymakers

Introduction

This Summary for Policymakers (SPM) presents key findings of the Working Group | (WGI) contribution to the Intergovernmental
Panel on Climate Change (IPCC) Sixth Assessment Report (AR6)' on the physical science basis of climate change. The report builds
upon the 2013 Working Group | contribution to the IPCC's Fifth Assessment Report (AR5) and the 2018-2019 IPCC Special Reports?
of the AR6 cycle and incorporates subsequent new evidence from climate science.?

This SPM provides a high-level summary of the understanding of the current state of the climate, including how it is changing and the
role of human influence, the state of knowledge about possible climate futures, climate information relevant to regions and sectors,
and limiting human-induced climate change.

Based on scientific understanding, key findings can be formulated as statements of fact or associated with an assessed level of
confidence indicated using the IPCC calibrated language.*

The scientific basis for each key finding is found in chapter sections of the main Report and in the integrated synthesis presented
in the Technical Summary (hereafter TS), and is indicated in curly brackets. The AR6 WGI Interactive Atlas facilitates exploration of
these key synthesis findings, and supporting climate change information, across the WG| reference regions.

A. The Current State of the Climate

Since AR5, improvements in observationally based estimates and information from paleoclimate archives provide a comprehensive
view of each component of the climate system and its changes to date. New climate model simulations, new analyses, and methods
combining multiple lines of evidence lead to improved understanding of human influence on a wider range of climate variables,
including weather and climate extremes. The time periods considered throughout this section depend upon the availability of
observational products, paleoclimate archives and peer-reviewed studies.

A1 It is unequivocal that human influence has warmed the atmosphere, ocean and land. Widespread and rapid
changes in the atmosphere, ocean, cryosphere and biosphere have occurred.
{2.2, 2.3, Cross-Chapter Box 2.3, 3.3, 3.4, 3.5, 3.6, 3.8, 5.2, 5.3, 6.4, 7.3, 8.3, 9.2, 9.3, 9.5, 9.6, Cross-Chapter
Box 9.1} (Figure SPM.1, Figure SPM.2)

A1 Observed increases in well-mixed greenhouse gas (GHG) concentrations since around 1750 are unequivocally caused
by human activities. Since 2011 (measurements reported in AR5), concentrations have continued to increase in the
atmosphere, reaching annual averages of 410 parts per million (ppm) for carbon dioxide (CO,), 1866 parts per billion
(ppb) for methane (CH,), and 332 ppb for nitrous oxide (N,0) in 2019.5 Land and ocean have taken up a near-constant
proportion (globally about 56% per year) of CO, emissions from human activities over the past six decades, with regional
differences (high confidence).”

{2.2,5.2,7.3,15.2.2, Box TS.5}

1 Decision IPCC/XLVI-2.

2 Thethree Special Reports are: Global Warming of 1.5°C: An IPCC Special Report on the impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse
gas emission pathways, in the context of strengthening the global response to the threat of climate change, sustainable development, and efforts to eradicate poverty (SR1.5);
Climate Change and Land: An IPCC Special Report on climate change, desertification, land degradation, sustainable land management, food security, and greenhouse gas fluxes in
terrestrial ecosystems (SRCCL); IPCC Special Report on the Ocean and Cryosphere in a Changing Climate (SROCC).

3 The assessment covers scientific literature accepted for publication by 31 January 2021.

4 Each finding is grounded in an evaluation of underlying evidence and agreement. A level of confidence is expressed using five qualifiers: very low, low, medium, high and very high,
and typeset in italics, for example, medium confidence. The following terms have been used to indicate the assessed likelihood of an outcome or result: virtually certain 99—-100%
probability; very likely 90-100%; likely 66—100%; about as likely as not 33—-66%; unlikely 0-33%; very unlikely 0-10%; and exceptionally unlikely 0-1%. Additional terms
(extremely likely 95—-100%; more likely than not >50-100%; and extremely unlikely 0-5%) are also used when appropriate. Assessed likelihood is typeset in italics, for example,
very likely. This is consistent with ARS. In this Report, unless stated otherwise, square brackets [x to y] are used to provide the assessed very likely range, or 90% interval.

5  The Interactive Atlas is available at https:/interactive-atlas.ipcc.ch

6  Other GHG concentrations in 2019 were: perfluorocarbons (PFCs) — 109 parts per trillion (ppt) CFs equivalent; sulphur hexafluoride (SFe) — 10 ppt; nitrogen trifluoride (NFs)— 2 ppt;
hydrofluorocarbons (HFCs) — 237 ppt HFC-134a equivalent; other Montreal Protocol gases (mainly chlorofluorocarbons (CFCs) and hydrochlorofluorocarbons (HCFCs)) — 1032 ppt
CFC-12 equivalent). Increases from 2011 are 19 ppm for CO2, 63 ppb for CHa and 8 ppb for N0.

7 Land and ocean are not substantial sinks for other GHGs.
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A.1.2  Each of the last four decades has been successively warmer than any decade that preceded it since 1850. Global

surface temperature® in the first two decades of the 21st century (2001-2020) was 0.99 [0.84 to 1.10] °C higher than
1850-1900.° Global surface temperature was 1.09 [0.95 to 1.20] °C higher in 2011-2020 than 1850-1900, with larger
increases over land (1.59 [1.34 to 1.83] °C) than over the ocean (0.88 [0.68 to 1.01] °C). The estimated increase in
global surface temperature since AR5 is principally due to further warming since 2003-2012 (+0.19 [0.16 to 0.22] °C).
Additionally, methodological advances and new datasets contributed approximately 0.1°C to the updated estimate of
warming in AR6.'°

{2.3, Cross-Chapter Box 2.3} (Figure SPM.1)

A.1.3  The likely range of total human-caused global surface temperature increase from 1850—-1900 to 2010-2019"" is 0.8°C to

1.3°C, with a best estimate of 1.07°C. It is /ikely that well-mixed GHGs contributed a warming of 1.0°C to 2.0°C, other
human drivers (principally aerosols) contributed a cooling of 0.0°C to 0.8°C, natural drivers changed global surface
temperature by —0.1°C to +0.1°C, and internal variability changed it by —0.2°C to +0.2°C. It is very likely that well-mixed
GHGs were the main driver'? of tropospheric warming since 1979 and extremely likely that human-caused stratospheric
ozone depletion was the main driver of cooling of the lower stratosphere between 1979 and the mid-1990s.
{3.3,6.4,7.3,75.2.3, Cross-Section Box TS.1} (Figure SPM.2)

A.1.4  Globally averaged precipitation over land has likely increased since 1950, with a faster rate of increase since the 1980s

(medium confidence). It is likely that human influence contributed to the pattern of observed precipitation changes
since the mid-20th century and extremely likely that human influence contributed to the pattern of observed changes
in near-surface ocean salinity. Mid-latitude storm tracks have likely shifted poleward in both hemispheres since the
1980s, with marked seasonality in trends (medium confidence). For the Southern Hemisphere, human influence very likely
contributed to the poleward shift of the closely related extratropical jet in austral summer.
{2.3,3.3,8.3,9.2,T5.2.3,T5.2.4, Box TS.6}

A.1.5  Human influence is very likely the main driver of the global retreat of glaciers since the 1990s and the decrease in Arctic

sea ice area between 1979-1988 and 2010-2019 (decreases of about 40% in September and about 10% in March). There
has been no significant trend in Antarctic sea ice area from 1979 to 2020 due to regionally opposing trends and large
internal variability. Human influence very likely contributed to the decrease in Northern Hemisphere spring snow cover
since 1950. It is very likely that human influence has contributed to the observed surface melting of the Greenland Ice
Sheet over the past two decades, but there is only /imited evidence, with medium agreement, of human influence on the
Antarctic Ice Sheet mass loss.

{2.3,3.4,8.3,9.3,9.5,T5.2.5

A1.6  ltisvirtually certain that the global upper ocean (0—700 m) has warmed since the 1970s and extremely likely that human

influence is the main driver. It is virtually certain that human-caused CO, emissions are the main driver of current global
acidification of the surface open ocean. There is high confidence that oxygen levels have dropped in many upper ocean
regions since the mid-20th century and medium confidence that human influence contributed to this drop.
{2.3,3.5,3.6,5.3,9.2,75.2.4}

A1.7 Global mean sea level increased by 0.20 [0.15 to 0.25] m between 1901 and 2018. The average rate of sea level rise was

1.3 [0.6 to 2.1] mm yr' between 1901 and 1971, increasing to 1.9 [0.8 to 2.9] mm yr' between 1971 and 2006, and
further increasing to 3.7 [3.2 to 4.2] mm yr~' between 2006 and 2018 (high confidence). Human influence was very likely
the main driver of these increases since at least 1971.

{2.3, 3.5, 9.6, Cross-Chapter Box 9.1, Box TS.4}

The term “global surface temperature’ is used in reference to both global mean surface temperature and global surface air temperature throughout this SPM. Changes in these
quantities are assessed with high confidence to differ by at most 10% from one another, but conflicting lines of evidence lead to low confidence in the sign (direction) of any
difference in long-term trend. {Cross-Section Box TS.1}

The period 1850—1900 represents the earliest period of sufficiently globally complete observations to estimate global surface temperature and, consistent with AR5 and SR1.5, is
used as an approximation for pre-industrial conditions.

Since AR5, methodological advances and new datasets have provided a more complete spatial representation of changes in surface temperature, including in the Arctic. These
and other improvements have also increased the estimate of global surface temperature change by approximately 0.1°C, but this increase does not represent additional physical
warming since ARS.

The period distinction with A.1.2 arises because the attribution studies consider this slightly earlier period. The observed warming to 2010-2019is 1.06 [0.88 to 1.21] °C.

Throughout this SPM, ‘main driver' means responsible for more than 50% of the change.




Summary for Policymakers

A.1.8  Changes in the land biosphere since 1970 are consistent with global warming: climate zones have shifted poleward in
both hemispheres, and the growing season has on average lengthened by up to two days per decade since the 1950s
in the Northern Hemisphere extratropics (high confidence).

{2.3,75.2.6}

Human influence has warmed the climate at a rate that is unprecedented
in at least the last 2000 years

Changes in global surface temperature relative to 1850-1900

(a) Change in global surface temperature (decadal average) (b) Change in global surface temperature (annual average) as observed and
as reconstructed (1-2000) and observed (1850-2020) simulated using human & natural and only natural factors (both 1850-2020)
o °C
2.0 2.0

Warming is unprecedented

in more than 2000 years
15 15
/ Warmest multi-century observed
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Figure SPM.1 | History of global temperature change and causes of recent warming

Panel (a) Changes in global surface temperature reconstructed from paleoclimate archives (solid grey line, years 1-2000) and from direct
observations (solid black line, 1850-2020), both relative to 1850-1900 and decadally averaged. The vertical bar on the left shows the estimated temperature
(very likely range) during the warmest multi-century period in at least the last 100,000 years, which occurred around 6500 years ago during the current interglacial
period (Holocene). The Last Interglacial, around 125,000 years ago, is the next most recent candidate for a period of higher temperature. These past warm periods
were caused by slow (multi-millennial) orbital variations. The grey shading with white diagonal lines shows the very likely ranges for the temperature reconstructions.
Panel (b) Changes in global surface temperature over the past 170 years (black line) relative to 1850-1900 and annually averaged, compared to
Coupled Model Intercomparison Project Phase 6 (CMIP6) climate model simulations (see Box SPM.1) of the temperature response to both human and natural
drivers (brown) and to only natural drivers (solar and volcanic activity, green). Solid coloured lines show the multi-model average, and coloured shades show the
very likely range of simulations. (See Figure SPM.2 for the assessed contributions to warming).

{2.3.1; Cross-Chapter Box 2.3; 3.3;TS.2.2; Cross-Section Box TS.1, Figure 1a}
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Observed warming is driven by emissions from human activities, with
greenhouse gas warming partly masked by aerosol cooling

Observed warming Contributions to warming based on two complementary approaches

(a) Observed warming (b) Aggregated contributions to (c) Contributions to 2010-2019

2010-2019 relative to 2010-2019 warming relative to warming relative to 1850-1900,

1850-1900 1850-1900, assessed from assessed from radiative
°C attribution studies °C forcing studies °C
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Figure SPM.2 | Assessed contributions to observed warming in 2010-2019 relative to 1850-1900

Panel (a) Observed global warming (increase in global surface temperature). Whiskers show the very fikely range.

Panel (b) Evidence from attribution studies, which synthesize information from climate models and observations. The panel shows temperature
change attributed to: total human influence; changes in well-mixed greenhouse gas concentrations; other human drivers due to aerosols, ozone and land-use
change (land-use reflectance); solar and volcanic drivers; and internal climate variability. Whiskers show /ikely ranges.

Panel (c) Evidence from the assessment of radiative forcing and climate sensitivity. The panel shows temperature changes from individual components
of human influence: emissions of greenhouse gases, aerosols and their precursors; land-use changes (land-use reflectance and irrigation); and aviation contrails.
Whiskers show very likely ranges. Estimates account for both direct emissions into the atmosphere and their effect, if any, on other climate drivers. For aerosols,
both direct effects (through radiation) and indirect effects (through interactions with clouds) are considered.

{Cross-Chapter Box 2.3,3.3.1,6.4.2, 7.3}
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A.2

A2.1

A2.2

A23

A24

A3

A3.1

A3.2

The scale of recent changes across the climate system as a whole — and the present state of many aspects of
the climate system - are unprecedented over many centuries to many thousands of years.
{2.2, 2.3, Cross-Chapter Box 2.1, 5.1} (Figure SPM.1)

In 2019, atmospheric CO, concentrations were higher than at any time in at least 2 million years (high confidence), and
concentrations of CH, and N,O were higher than at any time in at least 800,000 years (very high confidence). Since 1750,
increases in CO, (47%) and CH, (156%) concentrations far exceed — and increases in N,O (23%) are similar to — the natural
multi-millennial changes between glacial and interglacial periods over at least the past 800,000 years (very high confidence).
{2.2,5.1,75.2.2}

Global surface temperature has increased faster since 1970 than in any other 50-year period over at least the last 2000
years (high confidence). Temperatures during the most recent decade (2011-2020) exceed those of the most recent
multi-century warm period, around 6500 years ago™ [0.2°C to 1°C relative to 1850-1900] (medium confidence). Prior
to that, the next most recent warm period was about 125,000 years ago, when the multi-century temperature [0.5°C to
1.5°C relative to 1850-1900] overlaps the observations of the most recent decade (medium confidence).

{2.3, Cross-Chapter Box 2.1, Cross-Section Box TS.1} (Figure SPM.1)

In 2011-2020, annual average Arctic sea ice area reached its lowest level since at least 1850 (high confidence). Late
summer Arctic sea ice area was smaller than at any time in at least the past 1000 years (medium confidence). The global
nature of glacier retreat since the 1950s, with almost all of the world’s glaciers retreating synchronously, is unprecedented
in at least the last 2000 years (medium confidence).

{2.3,75.2.5}

Global mean sea level has risen faster since 1900 than over any preceding century in at least the last 3000 years (high
confidence). The global ocean has warmed faster over the past century than since the end of the last deglacial transition
(around 11,000 years ago) (medium confidence). A long-term increase in surface open ocean pH occurred over the past
50 million years (high confidence). However, surface open ocean pH as low as recent decades is unusual in the last
2 million years (medium confidence).

{2.3,75.2.4, Box TS.4}

Human-induced climate change is already affecting many weather and climate extremes in every region
across the globe. Evidence of observed changes in extremes such as heatwaves, heavy precipitation, droughts,
and tropical cyclones, and, in particular, their attribution to human influence, has strengthened since AR5.
{2.3, 3.3, 8.2, 8.3, 8.4, 8.5, 8.6, Box 8.1, Box 8.2, Box 9.2, 10.6, 11.2, 11.3, 11.4, 11.6, 11.7, 11.8, 11.9, 12.3}
(Figure SPM.3)

It is virtually certain that hot extremes (including heatwaves) have become more frequent and more intense across most
land regions since the 1950s, while cold extremes (including cold waves) have become less frequent and less severe, with
high confidence that human-induced climate change is the main driver'* of these changes. Some recent hot extremes
observed over the past decade would have been extremely unlikely to occur without human influence on the climate
system. Marine heatwaves have approximately doubled in frequency since the 1980s (high confidence), and human
influence has very likely contributed to most of them since at least 2006.

{Box 9.2,11.2,11.3,11.9,T5.2.4,7S.2.6, Box TS.10} (Figure SPM.3)

The frequency and intensity of heavy precipitation events have increased since the 1950s over most land area for which
observational data are sufficient for trend analysis (high confidence), and human-induced climate change is likely the
main driver. Human-induced climate change has contributed to increases in agricultural and ecological droughts' in some
regions due to increased land evapotranspiration'® (medium confidence).

{8.2,8.3,11.4,11.6,11.9,TS.2.6, Box TS.10} (Figure SPM.3)

13 As stated in section B.1, even under the very low emissions scenario SSP1-1.9, temperatures are assessed to remain elevated above those of the most recent decade until at least
2100 and therefore warmer than the century-scale period 6500 years ago.

14 As indicated in footnote 12, throughout this SPM, ‘main driver” means responsible for more than 50% of the change.

15 Agricultural and ecological drought (depending on the affected biome): a period with abnormal soil moisture deficit, which results from combined shortage of precipitation
and excess evapotranspiration, and during the growing season impinges on crop production or ecosystem function in general (see Annex VII: Glossary). Observed changes in
meteorological droughts (precipitation deficits) and hydrological droughts (streamflow deficits) are distinct from those in agricultural and ecological droughts and are addressed in
the underlying AR6 material (Chapter 11).

16 The combined processes through which water is transferred to the atmosphere from open water and ice surfaces, bare soils and vegetation that make up the Earth'’s surface (Glossary).
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A.3.3  Decreases in global land monsoon precipitation'” from the 1950s to the 1980s are partly attributed to human-caused
Northern Hemisphere aerosol emissions, but increases since then have resulted from rising GHG concentrations and
decadal to multi-decadal internal variability (medium confidence). Over South Asia, East Asia and West Africa, increases
in monsoon precipitation due to warming from GHG emissions were counteracted by decreases in monsoon precipitation
due to cooling from human-caused aerosol emissions over the 20th century (high confidence). Increases in West African
monsoon precipitation since the 1980s are partly due to the growing influence of GHGs and reductions in the cooling
effect of human-caused aerosol emissions over Europe and North America (medium confidence).
{2.3,3.3,8.2,8.3,8.4,8.5,8.6,Box 8.1, Box 8.2, 10.6, Box TS.13}

A3.4  Itis likely that the global proportion of major (Category 3-5) tropical cyclone occurrence has increased over the last four
decades, and it is very likely that the latitude where tropical cyclones in the western North Pacific reach their peak intensity
has shifted northward; these changes cannot be explained by internal variability alone (medium confidence). There is low
confidence in long-term (multi-decadal to centennial) trends in the frequency of all-category tropical cyclones. Event
attribution studies and physical understanding indicate that human-induced climate change increases heavy precipitation
associated with tropical cyclones (high confidence), but data limitations inhibit clear detection of past trends on the
global scale.

{8.2,11.7, Box TS.10}

A.3.5  Human influence has likely increased the chance of compound extreme events'® since the 1950s. This includes increases in
the frequency of concurrent heatwaves and droughts on the global scale (high confidence), fire weather in some regions
of all inhabited continents (medium confidence), and compound flooding in some locations (medium confidence).
{11.6,11.7,11.8,12.3,12.4,75.2.6, Table TS.5, Box TS.10}

17 The global monsoon is defined as the area in which the annual range (local summer minus local winter) of precipitation is greater than 2.5 mm day~'(Glossary). Global land monsoon
precipitation refers to the mean precipitation over land areas within the global monsoon.

18  Compound extreme events are the combination of multiple drivers and/or hazards that contribute to societal or environmental risk (Glossary). Examples are concurrent heatwaves
and droughts, compound flooding (e.g., a storm surge in combination with extreme rainfall and/or river flow), compound fire weather conditions (i.e., a combination of hot, dry and
windy conditions), or concurrent extremes at different locations.
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Climate change is already affecting every inhabited region across the globe,
with human influence contributing to many observed changes in weather
and climate extremes

(a) Synthesis of assessment of observed change in hot extremes and
confidence in human contribution to the observed changes in the world’s regions

. \/(\
urope  ——

Type of observed change
in hot extremes

‘ Increase (41)
‘ Decrease (0)

O Low agreement in the type of change (2)

Islands

O Limited data and/or literature (2) Central =

America

Confidence in human contribution
to the observed change

eee High

|
Small
Islands
Africa —
Australasia ——

Type of observed change since the 1950s

) South ——
ee Medium America

® Low due to limited agreement
O Low due to limited evidence

(b) Synthesis of assessment of observed change in heavy precipitation and

confidence in human contribution to the observed changes in the world’s regions
Type of observed change

in heavy precipitation North — A~ \
America —— Europe ——

‘ Increase (19)

O Decrease (0) ‘

O Low agreement in the type of change (8)

L. 5 Central —
O Limited data and/or literature (18) America
\‘/
Confidence in human contribution Small
Islands

to the observed change
eee High
®e Medium
@ Low due to limited agreement
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@R

Type of observed change since the 1950s

America

O Low due to limited evidence

(c) Synthesis of assessment of observed change in agricultural and ecological drought

and confidence in human contribution to the observed changes in the world’s regions
Type of observed change

in agricultural and ecological drought

North — N2
America

O Increase (12)

‘ Decrease (1) @

O Low agreement in the type of change (28)

O Limited data and/or literature (4) 2:1;;'37
~
Confidence in human contribution Small
to the observed change Islands
eee High
ee Medium America

® Low due to limited agreement

Australasia —— @

Type of observed change since the 1950s

O Low due to limited evidence

Each hexagon corresponds IPCC AR6 WGl reference regions: North America: NWN (North-Western North America, NEN (North-Eastern North America), WNA
to one of the IPCC AR6 (Western North America), CNA (Central North America), ENA (Eastern North America), Central America: NCA (Northern Central America),
WGl reference regions SCA (Southern Central America), CAR (Caribbean), South America: NWS (North-Western South America), NSA (Northern South America), NES
(North-Eastern South America), SAM (South American Monsoon), SWS (South-Western South America), SES (South-Eastern South America),
North-Western SSA (Southern South America), Europe: GIC (Greenland/Iceland), NEU (Northern Europe), WCE (Western and Central Europe), EEU (Eastern
North America Europe), MED (Mediterranean), Africa: MED (Mediterranean), SAH (Sahara), WAF (Western Africa), CAF (Central Africa), NEAF (North Eastern
Africa), SEAF (South Eastern Africa), WSAF (West Southern Africa), ESAF (East Southern Africa), MDG (Madagascar), Asia: RAR (Russian

Arctic), WSB (West Siberia), ESB (East Siberia), RFE (Russian Far East), WCA (West Central Asia), ECA (East Central Asia), TIB (Tibetan Plateau),
EAS (East Asia), ARP (Arabian Peninsula), SAS (South Asia), SEA (South East Asia), Australasia: NAU (Northern Australia), CAU (Central
Australia), EAU (Eastern Australia), SAU (Southern Australia), NZ (New Zealand), Small Islands: CAR (Caribbean), PAC (Pacific Small Islands)
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Figure SPM.3 | Synthesis of assessed observed and attributable regional changes

The IPCC AR6 WGl inhabited regions are displayed as hexagons with identical size in their approximate geographical location (see legend for regional acronyms).
All assessments are made for each region as a whole and for the 1950s to the present. Assessments made on different time scales or more local spatial scales might
differ from what is shown in the figure. The colours in each panel represent the four outcomes of the assessment on observed changes. Striped hexagons (white
and light-grey) are used where there is low agreement in the type of change for the region as a whole, and grey hexagons are used when there is limited data and/
or literature that prevents an assessment of the region as a whole. Other colours indicate at least medium confidence in the observed change. The confidence
level for the human influence on these observed changes is based on assessing trend detection and attribution and event attribution literature, and it is indicated
by the number of dots: three dots for high confidence, two dots for medium confidence and one dot for low confidence (single, filled dot: limited agreement; single,
empty dot: limited evidence).

Panel (a) For hot extremes, the evidence is mostly drawn from changes in metrics based on daily maximum temperatures; regional studies using other indices
(heatwave duration, frequency and intensity) are used in addition. Red hexagons indicate regions where there is at least medium confidence in an observed increase
in hot extremes.

Panel (b) For heavy precipitation, the evidence is mostly drawn from changes in indices based on one-day or five-day precipitation amounts using global and
regional studies. Green hexagons indicate regions where there is at least medium confidence in an observed increase in heavy precipitation.

Panel (c) Agricultural and ecological droughts are assessed based on observed and simulated changes in total column soil moisture, complemented
by evidence on changes in surface soil moisture, water balance (precipitation minus evapotranspiration) and indices driven by precipitation and atmospheric
evaporative demand. Yellow hexagons indicate regions where there is at least medium confidence in an observed increase in this type of drought, and green
hexagons indicate regions where there is at least medium confidence in an observed decrease in agricultural and ecological drought.

For all regions, Table TS.5 shows a broader range of observed changes besides the ones shown in this figure. Note that Southern South America (SSA) is the only
region that does not display observed changes in the metrics shown in this figure, but is affected by observed increases in mean temperature, decreases in frost
and increases in marine heatwaves.

{11.9, Atlas 1.3.3, Figure Atlas.2, Table TS.5; Box TS.10, Figure 1}

A4 Improved knowledge of climate processes, paleoclimate evidence and the response of the climate system to
increasing radiative forcing gives a best estimate of equilibrium climate sensitivity of 3°C, with a narrower
range compared to AR5.

{2.2,7.3,7.4,7.5,Box 7.2, 9.4, 9.5, 9.6, Cross-Chapter Box 9.1}

A4 Human-caused radiative forcing of 2.72 [1.96 to 3.48] W m~2in 2019 relative to 1750 has warmed the climate system. This
warming is mainly due to increased GHG concentrations, partly reduced by cooling due to increased aerosol concentrations.
The radiative forcing has increased by 0.43 W m2 (19%) relative to AR5, of which 0.34 W m2 is due to the increase in GHG
concentrations since 2011. The remainder is due to improved scientific understanding and changes in the assessment of
aerosol forcing, which include decreases in concentration and improvement in its calculation (high confidence).
{2.2,7.3,75.2.2,15.3.1}

A.42  Human-caused net positive radiative forcing causes an accumulation of additional energy (heating) in the climate system,
partly reduced by increased energy loss to space in response to surface warming. The observed average rate of heating of
the climate system increased from 0.50 [0.32 to 0.69] W m~ for the period 1971-2006'" to 0.79 [0.52 to 1.06] W m~ for
the period 2006—2018% (high confidence). Ocean warming accounted for 91% of the heating in the climate system, with
land warming, ice loss and atmospheric warming accounting for about 5%, 3% and 1%, respectively (high confidence).
{7.2, Box 7.2,15.3.1}

A.43  Heating of the climate system has caused global mean sea level rise through ice loss on land and thermal expansion
from ocean warming. Thermal expansion explained 50% of sea level rise during 1971-2018, while ice loss from glaciers
contributed 22%, ice sheets 20% and changes in land-water storage 8%. The rate of ice-sheet loss increased by a factor
of four between 1992-1999 and 2010-2019. Together, ice-sheet and glacier mass loss were the dominant contributors to
global mean sea level rise during 2006-2018 (high confidence).

{9.4,9.5, 9.6, Cross-Chapter Box 9.1}

A4.4  The equilibrium climate sensitivity is an important quantity used to estimate how the climate responds to radiative
forcing. Based on multiple lines of evidence,?' the very likely range of equilibrium climate sensitivity is between 2°C (high
confidence) and 5°C (medium confidence). The ARG assessed best estimate is 3°C with a likely range of 2.5°C to 4°C
(high confidence), compared to 1.5°C to 4.5°C in AR5, which did not provide a best estimate.

{7.4,75,753.2}

19  Cumulative energy increase of 282 [177 to 387] ZJ over 1971-2006 (1 ZJ = 10?' joules).
20  Cumulative energy increase of 152 [100 to 205] ZJ over 2006—-2018.

21 Understanding of climate processes, the instrumental record, paleoclimates and model-based emergent constraints (Glossary).
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B. Possible Climate Futures

A set of five new illustrative emissions scenarios is considered consistently across this Report to explore the climate response to
a broader range of greenhouse gas (GHG), land-use and air pollutant futures than assessed in AR5. This set of scenarios drives
climate model projections of changes in the climate system. These projections account for solar activity and background forcing
from volcanoes. Results over the 21st century are provided for the near term (2021-2040), mid-term (2041-2060) and long term
(2081-2100) relative to 1850—1900, unless otherwise stated.

Box SPM.1 | Scenarios, Climate Models and Projections

Box SPM.1.1: This Report assesses the climate response to five illustrative scenarios that cover the range of possible future
development of anthropogenic drivers of climate change found in the literature. They start in 2015, and include scenarios?
with high and very high GHG emissions (SSP3-7.0 and SSP5-8.5) and CO, emissions that roughly double from current
levels by 2100 and 2050, respectively, scenarios with intermediate GHG emissions (SSP2-4.5) and CO, emissions remaining
around current levels until the middle of the century, and scenarios with very low and low GHG emissions and CO, emissions
declining to net zero around or after 2050, followed by varying levels of net negative CO, emissions?* (SSP1-1.9 and
SSP1-2.6), as illustrated in Figure SPM.4. Emissions vary between scenarios depending on socio-economic assumptions,
levels of climate change mitigation and, for aerosols and non-methane ozone precursors, air pollution controls. Alternative
assumptions may result in similar emissions and climate responses, but the socio-economic assumptions and the feasibility
or likelihood of individual scenarios are not part of the assessment.

{1.6, Cross-Chapter Box 1.4, TS.1.3} (Figure SPM.4)

Box SPM.1.2: This Report assesses results from climate models participating in the Coupled Model Intercomparison Project
Phase 6 (CMIP6) of the World Climate Research Programme. These models include new and better representations of
physical, chemical and biological processes, as well as higher resolution, compared to climate models considered in previous
IPCC assessment reports. This has improved the simulation of the recent mean state of most large-scale indicators of climate
change and many other aspects across the climate system. Some differences from observations remain, for example in
regional precipitation patterns. The CMIP6 historical simulations assessed in this Report have an ensemble mean global
surface temperature change within 0.2°C of the observations over most of the historical period, and observed warming is
within the very likely range of the CMIP6 ensemble. However, some CMIP6 models simulate a warming that is either above
or below the assessed very likely range of observed warming.

{1.5, Cross-Chapter Box 2.2, 3.3, 3.8, TS.1.2, Cross-Section Box TS.1} (Figure SPM.1b, Figure SPM.2)

Box SPM.1.3: The CMIP6 models considered in this Report have a wider range of climate sensitivity than in CMIP5 models
and the AR6 assessed very likely range, which is based on multiple lines of evidence. These CMIP6 models also show
a higher average climate sensitivity than CMIP5 and the AR6 assessed best estimate. The higher CMIP6 climate sensitivity
values compared to CMIP5 can be traced to an amplifying cloud feedback that is larger in CMIP6 by about 20%.

{Box 7.1,7.3,7.4,7.5,T5.3.2}

Box SPM.1.4: For the first time in an IPCC report, assessed future changes in global surface temperature, ocean warming
and sea level are constructed by combining multi-model projections with observational constraints based on past simulated
warming, as well as the AR6 assessment of climate sensitivity. For other quantities, such robust methods do not yet exist
to constrain the projections. Nevertheless, robust projected geographical patterns of many variables can be identified at
a given level of global warming, common to all scenarios considered and independent of timing when the global warming
level is reached.

{1.6,4.3,4.6,Box 4.1, 7.5, 9.2, 9.6, Cross-Chapter Box 11.1, Cross-Section Box TS.1}

22 Throughout this Report, the five illustrative scenarios are referred to as SSPx-y, where "SSPX’ refers to the Shared Socio-economic Pathway or ‘SSP" describing the socio-economic
trends underlying the scenario, and 'y’ refers to the approximate level of radiative forcing (in watts per square metre, or W m=) resulting from the scenario in the year 2100.
A detailed comparison to scenarios used in earlier IPCC reports is provided in Section TS.1.3, and Sections 1.6 and 4.6. The SSPs that underlie the specific forcing scenarios used to
drive climate models are not assessed by WGI. Rather, the SSPx-y labelling ensures traceability to the underlying literature in which specific forcing pathways are used as input to the
climate models. IPCC is neutral with regard to the assumptions underlying the SSPs, which do not cover all possible scenarios. Alternative scenarios may be considered or developed.

23 Net negative CO; emissions are reached when anthropogenic removals of CO; exceed anthropogenic emissions (Glossary).
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Box SPM.1 (continued)

Future emissions cause future additional warming, with total warming
dominated by past and future CO, emissions

(a) Future annual emissions of CO, (left) and of a subset of key non-CO, drivers (right), across five illustrative scenarios
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(b) Contribution to global surface temperature increase from different emissions, with a dominant role of CO, emissions
Change in global surface temperature in 2081-2100 relative to 1850-1900 (°C)
SSP1-1.9 SSP1-2.6 SSP3-7.0 SSP5-8.5
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(observed) GHGs ~ land use (observed) GHGs ~ Land use (observed) GHGs ~ Land use (observed) GHGs ~ Land use (observed) GHGs ~ Land use

Total warming (observed warming to date in darker shade), warming from CO,, warming from non-CO, GHGs and cooling from changes in aerosols and land use

Figure SPM.4 | Future anthropogenic emissions of key drivers of climate change and warming contributions by groups of drivers for
the five illustrative scenarios used in this report

The five scenarios are SSP1-1.9, SSP1-2.6, SSP2-4.5, SSP3-7.0 and SSP5-8.5.

Panel (a) Annual anthropogenic (human-caused) emissions over the 2015-2100 period. Shown are emissions trajectories for carbon dioxide
(CO,) from all sectors (GtCO./yr) (left graph) and for a subset of three key non-CO; drivers considered in the scenarios: methane (CHs, MtCHa/yr, top-right
graph); nitrous oxide (N,0, MtN,O/yr, middle-right graph); and sulphur dioxide (SO,, MtSO,/yr, bottom-right graph, contributing to anthropogenic aerosols
in panel (b).
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Panel (b) Warming contributions by groups of anthropogenic drivers and by scenario are shown as the change in global surface
temperature (°C) in 2081-2100 relative to 1850—1900, with indication of the observed warming to date. Bars and whiskers represent median values
and the very likely range, respectively. Within each scenario bar plot, the bars represent: total global warming (°C; ‘total’ bar) (see Table SPM.1); warming
contributions (°C) from changes in CO; ("CO," bar) and from non-CO; greenhouse gases (GHGs; 'non-CO, GHGs" bar: comprising well-mixed greenhouse
gases and ozone); and net cooling from other anthropogenic drivers (‘aerosols and land use” bar: anthropogenic aerosols, changes in reflectance due to
land-use and irrigation changes, and contrails from aviation) (see Figure SPM.2, panel ¢, for the warming contributions to date for individual drivers). The
best estimate for observed warming in 2010-2019 relative to 1850—1900 (see Figure SPM.2, panel a) is indicated in the darker column in the ‘total’ bar.
Warming contributions in panel (b) are calculated as explained in Table SPM.1 for the total bar. For the other bars, the contribution by groups of drivers is
calculated with a physical climate emulator of global surface temperature that relies on climate sensitivity and radiative forcing assessments.

{Cross-Chapter Box 1.4; 4.6; Figure 4.35; 6.7; Figures 6.18, 6.22 and 6.24; 7.3; Cross-Chapter Box 7.1; Figure 7.7; Box TS.7; Figures TS.4 and TS. 15}

B.1 Global surface temperature will continue to increase until at least mid-century under all emissions scenarios
considered. Global warming of 1.5°C and 2°C will be exceeded during the 21st century unless deep reductions
in CO, and other greenhouse gas emissions occur in the coming decades.

{2.3, Cross-Chapter Box 2.3, Cross-Chapter Box 2.4, 4.3, 4.4, 4.5} (Figure SPM.1, Figure SPM.4, Figure SPM.8,
Table SPM.1, Box SPM.1)

B.1.1 Compared to 1850-1900, global surface temperature averaged over 2081-2100 is very likely to be higher by 1.0°C to
1.8°C under the very low GHG emissions scenario considered (SSP1-1.9), by 2.1°C to 3.5°C in the intermediate GHG
emissions scenario (SSP2-4.5) and by 3.3°C to 5.7°C under the very high GHG emissions scenario (SSP5-8.5).% The last
time global surface temperature was sustained at or above 2.5°C higher than 1850-1900 was over 3 million years ago
(medium confidence).

{2.3, Cross-Chapter Box 2.4, 4.3, 4.5, Box TS.2, Box TS.4, Cross-Section Box TS.1} (Table SPM.1)

Table SPM.1 | Changes in global surface temperature, which are assessed based on multiple lines of evidence, for selected 20-year time
periods and the five illustrative emissions scenarios considered. Temperature differences relative to the average global surface temperature of the
period 1850-1900 are reported in °C. This includes the revised assessment of observed historical warming for the AR5 reference period 1986—2005, which
in ARG is higher by 0.08 [-0.01 to +0.12] °C than in AR5 (see footnote 10). Changes relative to the recent reference period 1995-2014 may be calculated
approximately by subtracting 0.85°C, the best estimate of the observed warming from 18501900 to 1995-2014.

{Cross-Chapter Box 2.3, 4.3, 4.4, Cross-Section Box TS.1}

Near term, 2021-2040 Mid-term, 2041-2060 Long term, 2081-2100
NEET Best estimate (°C) :;}; gl((f é})l Best estimate (°C) ::;}; éil((f g Best estimate (°C) :;}; gl((f é})l
SSP1-1.9 1.5 12t01.7 1.6 121020 1.4 1.0t01.8
SSP1-2.6 1.5 12t01.38 1.7 131022 1.8 131024
SSP2-4.5 1.5 121018 2.0 1.61t025 2.7 2.1t035
SSP3-7.0 1.5 12t01.8 2.1 1.7t026 3.6 2.8t04.6
SSP5-8.5 1.6 13t01.9 2.4 1.9t03.0 4.4 331t05.7

B.1.2 Based on the assessment of multiple lines of evidence, global warming of 2°C, relative to 1850—1900, would be exceeded
during the 21st century under the high and very high GHG emissions scenarios considered in this report (SSP3-7.0 and
SSP5-8.5, respectively). Global warming of 2°C would extremely likely be exceeded in the intermediate GHG emissions
scenario (SSP2-4.5). Under the very low and low GHG emissions scenarios, global warming of 2°C is extremely unlikely
to be exceeded (SSP1-1.9) or unlikely to be exceeded (SSP1-2.6).2> Crossing the 2°C global warming level in the mid-
term period (2041-2060) is very likely to occur under the very high GHG emissions scenario (SSP5-8.5), likely to occur
under the high GHG emissions scenario (SSP3-7.0), and more likely than not to occur in the intermediate GHG emissions
scenario (SSP2-4.5).%

{4.3, Cross-Section Box TS.1} (Table SPM.1, Figure SPM.4, Box SPM.1)

24 Changes in global surface temperature are reported as running 20-year averages, unless stated otherwise.

25 SSP1-1.9 and SSP1-2.6 are scenarios that start in 2015 and have very low and low GHG emissions, respectively, and CO; emissions declining to net zero around or after 2050,
followed by varying levels of net negative CO, emissions.

26 Crossing is defined here as having the assessed global surface temperature change, averaged over a 20-year period, exceed a particular global warming level.
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B.1.3 Global warming of 1.5°C relative to 1850—1900 would be exceeded during the 21st century under the intermediate, high
and very high GHG emissions scenarios considered in this report (SSP2-4.5, SSP3-7.0 and SSP5-8.5, respectively). Under
the five illustrative scenarios, in the near term (2021-2040), the 1.5°C global warming level is very likely to be exceeded
under the very high GHG emissions scenario (SSP5-8.5), likely to be exceeded under the intermediate and high GHG
emissions scenarios (SSP2-4.5 and SSP3-7.0), more likely than not to be exceeded under the low GHG emissions scenario
(SSP1-2.6) and more likely than not to be reached under the very low GHG emissions scenario (SSP1-1.9).2” Furthermore, for
the very low GHG emissions scenario (SSP1-1.9), it is more likely than not that global surface temperature would decline
back to below 1.5°C toward the end of the 21st century, with a temporary overshoot of no more than 0.1°C above 1.5°C
global warming.

{4.3, Cross-Section Box TS.1} (Table SPM.1, Figure SPM.4)

B.1.4 Global surface temperature in any single year can vary above or below the long-term human-induced trend, due to
substantial natural variability.?® The occurrence of individual years with global surface temperature change above a certain
level, for example 1.5°C or 2°C, relative to 1850—1900 does not imply that this global warming level has been reached.”
{Cross-Chapter Box 2.3, 4.3, 4.4, Box 4.1, Cross-Section Box TS.1} (Table SPM.1, Figure SPM.1, Figure SPM.8)

B.2 Many changes in the climate system become larger in direct relation to increasing global warming. They
include increases in the frequency and intensity of hot extremes, marine heatwaves, heavy precipitation,
and, in some regions, agricultural and ecological droughts; an increase in the proportion of intense tropical
cyclones; and reductions in Arctic sea ice, snow cover and permafrost.

{4.3,4.5,4.6,7.4,8.2,8.4,B0x 8.2,9.3,9.5 Box 9.2, 11.1, 11.2, 11.3, 11.4, 11.6, 11.7, 11.9, Cross-Chapter Box
11.1, 12.4, 12.5, Cross-Chapter Box 12.1, Atlas.4, Atlas.5, Atlas.6, Atlas.7, Atlas.8, Atlas.9, Atlas.10, Atlas.11}
(Figure SPM.5, Figure SPM.6, Figure SPM.8)

B.2.1 It is virtually certain that the land surface will continue to warm more than the ocean surface (likely 1.4 to 1.7 times more).
It is virtually certain that the Arctic will continue to warm more than global surface temperature, with high confidence
above two times the rate of global warming.

{2.3,4.3,45,46,7.4,11.1,11.3,11.9,12.4,12.5, Cross-Chapter Box 12.1, Atlas.4, Atlas.5, Atlas.6, Atlas.7, Atlas.8, Atlas.9,
Atlas.10, Atlas.11, Cross-Section Box TS.1, TS.2.6} (Figure SPM.5)

B.2.2 With every additional increment of global warming, changes in extremes continue to become larger. For example, every
additional 0.5°C of global warming causes clearly discernible increases in the intensity and frequency of hot extremes,
including heatwaves (very likely), and heavy precipitation (high confidence), as well as agricultural and ecological
droughts®® in some regions (high confidence). Discernible changes in intensity and frequency of meteorological droughts,
with more regions showing increases than decreases, are seen in some regions for every additional 0.5°C of global
warming (medium confidence). Increases in frequency and intensity of hydrological droughts become larger with
increasing global warming in some regions (medium confidence). There will be an increasing occurrence of some extreme
events unprecedented in the observational record with additional global warming, even at 1.5°C of global warming.
Projected percentage changes in frequency are larger for rarer events (high confidence).

{8.2,11.2,11.3,11.4,11.6, 11.9, Cross-Chapter Box 11.1, Cross-Chapter Box 12.1, TS.2.6} (Figure SPM.5, Figure SPM.6)

B.2.3 Some mid-latitude and semi-arid regions, and the South American Monsoon region, are projected to see the highest
increase in the temperature of the hottest days, at about 1.5 to 2 times the rate of global warming (high confidence). The
Arctic is projected to experience the highest increase in the temperature of the coldest days, at about three times the rate
of global warming (high confidence). With additional global warming, the frequency of marine heatwaves will continue
to increase (high confidence), particularly in the tropical ocean and the Arctic (medium confidence).
{Box 9.2, 11.1, 11.3, 11.9, Cross-Chapter Box 11.1, Cross-Chapter Box 12.1, 12.4, T5.2.4, T5.2.6} (Figure SPM.6)

27 The AR6 assessment of when a given global warming level is first exceeded benefits from the consideration of the illustrative scenarios, the multiple lines of evidence entering the
assessment of future global surface temperature response to radiative forcing, and the improved estimate of historical warming. The AR6 assessment is thus not directly comparable to
the SR1.5 SPM, which reported /ikely reaching 1.5°C global warming between 2030 and 2052, from a simple linear extrapolation of warming rates of the recent past. When considering
scenarios similar to SSP1-1.9 instead of linear extrapolation, the SR1.5 estimate of when 1.5°C global warming is first exceeded is close to the best estimate reported here.

28  Natural variability refers to climatic fluctuations that occur without any human influence, that is, internal variability combined with the response to external natural factors such as
volcanic eruptions, changes in solar activity and, on longer time scales, orbital effects and plate tectonics (Glossary).

29  The internal variability in any single year is estimated to be about +0.25°C (5-95% range, high confidence).

30 Projected changes in agricultural and ecological droughts are primarily assessed based on total column soil moisture. See footnote 15 for definition and relation to precipitation
and evapotranspiration.
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B.2.4 It is very likely that heavy precipitation events will intensify and become more frequent in most regions with additional global
warming. At the global scale, extreme daily precipitation events are projected to intensify by about 7% for each 1°C of global
warming (high confidence). The proportion of intense tropical cyclones (Category 4-5) and peak wind speeds of the most
intense tropical cyclones are projected to increase at the global scale with increasing global warming (high confidence).
{8.2,11.4,11.7,11.9, Cross-Chapter Box 11.1, Box TS.6, TS.4.3.1} (Figure SPM.5, Figure SPM.6)

B.2.5  Additional warming is projected to further amplify permafrost thawing and loss of seasonal snow cover, of land ice and of
Arctic sea ice (high confidence). The Arctic is likely to be practically sea ice-free in September®' at least once before 2050
under the five illustrative scenarios considered in this report, with more frequent occurrences for higher warming levels.
There is low confidence in the projected decrease of Antarctic sea ice.

{4.3,45,7.4,8.2,8.4,Box 8.2, 9.3, 9.5, 12.4, Cross-Chapter Box 12.1, Atlas.5, Atlas.6, Atlas.8, Atlas.9, Atlas.11, TS.2.5}
(Figure SPM.8)

With every increment of global warming, changes get larger
in regional mean temperature, precipitation and soil moisture

(a) Annual mean temperature change (°C)
at 1°C global warming

Observed change per 1°C global warming Simulated change at 1°C global warming

P <& '. e _

Warming at 1°C affects all continents and
is generally larger over land than over the
oceans in both observations and models.
Across most regions, observed and
simulated patterns are consistent.

(b) Annual mean temperature change (°C) Across warming levels, land areas warm more than ocean areas, and the
relative to 1850-1900 Arctic and Antarctica warm more than the tropics.

Simulated change at 1.5°C global warming Simulated change at 2°C global warming Simulated change at 4°C global warming

0 051 15 2 25 3 35 4 455 55 6 65 7 >

Change (°C) ——
Warmer

31 Monthly average sea ice area of less than 1 million km?, which is about 15% of the average September sea ice area observed in 1979-1988.

16



Summary for Policymakers

(c) Annual mean precipitation change (%) Precipitation is projected to increase over high latitudes, the equatorial
. _ Pacific and parts of the monsoon regions, but decrease over parts of the
relative to 1850-1900 subtropics and in limited areas of the tropics.

Simulated change at 1.5°C global warming Simulated change at 2°C global warming Simulated change at 4°C global warming

P L

Relatively small absolute changes -

may appear as large % changes in o ~ B _ o
regions with dry baseline conditions. ¢ <Y e Y e & e Y &Y <Y ’

—_— Ch % —_—
Drier ange (%) Wetter
(d) Annual mean total column soil Across warming levels, changes in soil moisture largely follow changes in

precipitation but also show some differences due to the influence of
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Figure SPM.5 | Changes in annual mean surface temperature, precipitation, and soil moisture

Panel (a) Comparison of observed and simulated annual mean surface temperature change. The left map shows the observed changes in annual
mean surface temperature in the period 1850—2020 per °C of global warming (°C). The local (i.e., grid point) observed annual mean surface temperature changes
are linearly regressed against the global surface temperature in the period 1850-2020. Observed temperature data are from Berkeley Earth, the dataset with
the largest coverage and highest horizontal resolution. Linear regression is applied to all years for which data at the corresponding grid point is available. The
regression method was used to take into account the complete observational time series and thereby reduce the role of internal variability at the grid point level.
White indicates areas where time coverage was 100 years or less and thereby too short to calculate a reliable linear regression. The right map is based on model
simulations and shows change in annual multi-model mean simulated temperatures at a global warming level of 1°C (20-year mean global surface temperature
change relative to 1850—1900). The triangles at each end of the colour bar indicate out-of-bound values, that is, values above or below the given limits.

Panel (b) Simulated annual mean temperature change (°C), panel (c) precipitation change (%), and panel (d) total column soil moisture change
(standard deviation of interannual variability) at global warming levels of 1.5°C, 2°C and 4°C (20-year mean global surface temperature change relative
to 1850-1900). Simulated changes correspond to Coupled Model Intercomparison Project Phase 6 (CMIP6) multi-model mean change (median change for soil
moisture) at the corresponding global warming level, that is, the same method as for the right map in panel (a).

In panel (c), high positive percentage changes in dry regions may correspond to small absolute changes. In panel (d), the unit is the standard deviation
of interannual variability in soil moisture during 1850-1900. Standard deviation is a widely used metric in characterizing drought severity. A projected
reduction in mean soil moisture by one standard deviation corresponds to soil moisture conditions typical of droughts that occurred about once every six years
during 1850-1900. In panel (d), large changes in dry regions with little interannual variability in the baseline conditions can correspond to small absolute
change. The triangles at each end of the colour bars indicate out-of-bound values, that is, values above or below the given limits. Results from all models
reaching the corresponding warming level in any of the five illustrative scenarios (SSP1-1.9, SSP1-2.6, SSP2-4.5, SSP3-7.0 and SSP5-8.5) are averaged.
Maps of annual mean temperature and precipitation changes at a global warming level of 3°C are available in Figure 4.31 and Figure 4.32 in Section 4.6.
Corresponding maps of panels (b), (c) and (d), including hatching to indicate the level of model agreement at grid-cell level, are found in Figures 4.31, 4.32 and
11.19, respectively; as highlighted in Cross-Chapter Box Atlas. 1, grid-cell level hatching is not informative for larger spatial scales (e.g., over AR6 reference regions)
where the aggregated signals are less affected by small-scale variability, leading to an increase in robustness.

{Figure 1.14, 4.6.1, Cross-Chapter Box 11.1, Cross-Chapter Box Atlas.1, TS.1.3.2, Figures TS.3 and TS.5}
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Projected changes in extremes are larger in frequency and intensity with
every additional increment of global warming

Hot temperature extremes over land

10-year event

Frequency and increase in intensity of extreme temperature
event that occurred once in 10 years on average
in a climate without human influence

Future global warming levels

50-year event

Frequency and increase in intensity of extreme temperature
event that occurred once in 50 years on average
in a climate without human influence

Future global warming levels
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Figure SPM.6 | Projected changes in the intensity and frequency of hot temperature extremes over land, extreme precipitation over land,

and agricultural and ecological droughts in drying regions

Projected changes are shown at global warming levels of 1°C, 1.5°C, 2°C, and 4°C and are relative to 1850-1900,° representing a climate without human
influence. The figure depicts frequencies and increases in intensity of 10- or 50-year extreme events from the base period (1850—1900) under different global

warming levels.

Hot temperature extremes are defined as the daily maximum temperatures over land that were exceeded on average once in a decade (10-year event) or once
in 50 years (50-year event) during the 1850—1900 reference period. Extreme precipitation events are defined as the daily precipitation amount over land that
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was exceeded on average once in a decade during the 1850—1900 reference period. Agricultural and ecological drought events are defined as the annual
average of total column soil moisture below the 10th percentile of the 18501900 base period. These extremes are defined on model grid box scale. For hot
temperature extremes and extreme precipitation, results are shown for the global land. For agricultural and ecological drought, results are shown for drying regions
only, which correspond to the ARG regions in which there is at least medium confidence in a projected increase in agricultural and ecological droughts at the 2°C
warming level compared to the 1850—-1900 base period in the Coupled Model Intercomparison Project Phase 6 (CMIP6). These regions include Western North
America, Central North America, Northern Central America, Southern Central America, Caribbean, Northern South America, North-Eastern South America, South
American Monsoon, South-Western South America, Southern South America, Western and Central Europe, Mediterranean, West Southern Africa, East Southern
Africa, Madagascar, Eastern Australia, and Southern Australia (Caribbean is not included in the calculation of the figure because of the too-small number of full land
grid cells). The non-drying regions do not show an overall increase or decrease in drought severity. Projections of changes in agricultural and ecological droughts
in the CMIP Phase 5 (CMIP5) multi-model ensemble differ from those in CMIP6 in some regions, including in parts of Africa and Asia. Assessments of projected
changes in meteorological and hydrological droughts are provided in Chapter 11.

In the “frequency’ section, each year is represented by a dot. The dark dots indicate years in which the extreme threshold is exceeded, while light dots are years
when the threshold is not exceeded. Values correspond to the medians (in bold) and their respective 5-95% range based on the multi-model ensemble from
simulations of CMIP6 under different Shared Socio-economic Pathway scenarios. For consistency, the number of dark dots is based on the rounded-up median.
In the “intensity’ section, medians and their 5-95% range, also based on the multi-model ensemble from simulations of CMIP6, are displayed as dark and
light bars, respectively. Changes in the intensity of hot temperature extremes and extreme precipitation are expressed as degree Celsius and percentage. As for
agricultural and ecological drought, intensity changes are expressed as fractions of standard deviation of annual soil moisture.

{11.1;11.3; 11.4;11.6; 11.9; Figures 11.12, 11.15, 11.6, 11.7, and 11.18}

B.3 Continued global warming is projected to further intensify the global water cycle, including its variability,
global monsoon precipitation and the severity of wet and dry events.
{4.3,4.4,45,4.6,8.2,8.3,684,8.5 Box 8.2, 1.4, 11.6, 11.9, 12.4, Atlas.3} (Figure SPM.5, Figure SPM.6)

B.3.1 There is strengthened evidence since AR5 that the global water cycle will continue to intensify as global temperatures
rise (high confidence), with precipitation and surface water flows projected to become more variable over most land
regions within seasons (high confidence) and from year to year (medium confidence). The average annual global land
precipitation is projected to increase by 0-5% under the very low GHG emissions scenario (SSP1-1.9), 1.5-8% for the
intermediate GHG emissions scenario (SSP2-4.5) and 1-13% under the very high GHG emissions scenario (SSP5-8.5) by
2081-2100 relative to 1995-2014 (likely ranges). Precipitation is projected to increase over high latitudes, the equatorial
Pacific and parts of the monsoon regions, but decrease over parts of the subtropics and limited areas in the tropics
in SSP2-4.5, SSP3-7.0 and SSP5-8.5 (very likely). The portion of the global land experiencing detectable increases or
decreases in seasonal mean precipitation is projected to increase (medium confidence). There is high confidence in an
earlier onset of spring snowmelt, with higher peak flows at the expense of summer flows in snow-dominated regions
globally.

{4.3,4.5,4.6,8.2, 8.4, Atlas.3, T5.2.6, TS.4.3, Box TS.6} (Figure SPM.5)

B.3.2 A warmer climate will intensify very wet and very dry weather and climate events and seasons, with implications for
flooding or drought (high confidence), but the location and frequency of these events depend on projected changes in
regional atmospheric circulation, including monsoons and mid-latitude storm tracks. It is very likely that rainfall variability
related to the El Nifio—Southern Oscillation is projected to be amplified by the second half of the 21st century in the
SSP2-4.5, SSP3-7.0 and SSP5-8.5 scenarios.

{43,4.5,4.6,8.2,84,85,11.4,11.6,11.9,12.4,75.2.6, T5.4.2, Box TS.6} (Figure SPM.5, Figure SPM.6)

B.3.3 Monsoon precipitation is projected to increase in the mid- to long term at the global scale, particularly over South and
South East Asia, East Asia and West Africa apart from the far west Sahel (high confidence). The monsoon season is
projected to have a delayed onset over North and South America and West Africa (high confidence) and a delayed retreat
over West Africa (medium confidence).

{4.4,45,8.2,8.3,8.4,Box 8.2, Box TS.13}

B.3.4  Aprojected southward shift and intensification of Southern Hemisphere summer mid-latitude storm tracks and associated
precipitation is /ikely in the long term under high GHG emissions scenarios (SSP3-7.0, SSP5-8.5), but in the near term
the effect of stratospheric ozone recovery counteracts these changes (high confidence). There is medium confidence in
a continued poleward shift of storms and their precipitation in the North Pacific, while there is fow confidence in projected
changes in the North Atlantic storm tracks.

{4.4,45,8.4,75.2.3,T5.4.2}

B.4 Under scenarios with increasing CO, emissions, the ocean and land carbon sinks are projected to be less

effective at slowing the accumulation of CO, in the atmosphere.
{4.3,5.2,5.4,5.5, 5.6} (Figure SPM.7)
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B.4.1 While natural land and ocean carbon sinks are projected to take up, in absolute terms, a progressively larger amount
of CO, under higher compared to lower CO, emissions scenarios, they become less effective, that is, the proportion of
emissions taken up by land and ocean decrease with increasing cumulative CO, emissions. This is projected to result in
a higher proportion of emitted CO, remaining in the atmosphere (high confidence).

{5.2, 5.4, Box TS.5} (Figure SPM.7)

B.4.2 Based on model projections, under the intermediate GHG emissions scenario that stabilizes atmospheric CO, concentrations
this century (SSP2-4.5), the rates of CO, taken up by the land and ocean are projected to decrease in the second half of
the 21st century (high confidence). Under the very low and low GHG emissions scenarios (SSP1-1.9, SSP1-2.6), where CO,
concentrations peak and decline during the 21st century, the land and ocean begin to take up less carbon in response
to declining atmospheric CO, concentrations (high confidence) and turn into a weak net source by 2100 under SSP1-1.9
(medium confidence). It is very unlikely that the combined global land and ocean sink will turn into a source by 2100
under scenarios without net negative emissions (SSP2-4.5, SSP3-7.0, SSP5-8.5).3
{4.3,5.4,5.5,5.6, Box TS.5, T5.3.3}

B.4.3 The magnitude of feedbacks between climate change and the carbon cycle becomes larger but also more uncertain
in high CO, emissions scenarios (very high confidence). However, climate model projections show that the uncertainties in
atmospheric CO, concentrations by 2100 are dominated by the differences between emissions scenarios (high confidence).
Additional ecosystem responses to warming not yet fully included in climate models, such as CO, and CH, fluxes from
wetlands, permafrost thaw and wildfires, would further increase concentrations of these gases in the atmosphere
(high confidence).

{5.4, Box TS.5,T5.3.2}

The proportion of CO, emissions taken up by land and ocean carbon sinks
is smaller in scenarios with higher cumulative CO, emissions

Total cumulative CO, emissions taken up by land and ocean (colours) and remaining in the atmosphere (grey)
under the five illustrative scenarios from 1850 to 2100
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Figure SPM.7 | Cumulative anthropogenic CO, emissions taken up by land and ocean sinks by 2100 under the five illustrative scenarios

The cumulative anthropogenic (human-caused) carbon dioxide (CO,) emissions taken up by the land and ocean sinks under the five illustrative scenarios (SSP1-1.9,
SSP1-2.6, SSP2-4.5, SSP3-7.0 and SSP5-8.5) are simulated from 1850 to 2100 by Coupled Model Intercomparison Project Phase 6 (CMIP6) climate models in the
concentration-driven simulations. Land and ocean carbon sinks respond to past, current and future emissions; therefore, cumulative sinks from 1850 to 2100 are
presented here. During the historical period (1850-2019) the observed land and ocean sink took up 1430 GtCO; (59% of the emissions).

32 These projected adjustments of carbon sinks to stabilization or decline of atmospheric CO; are accounted for in calculations of remaining carbon budgets.
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The bar chart illustrates the projected amount of cumulative anthropogenic CO, emissions (GtCO,) between 1850 and 2100 remaining in the atmosphere (grey
part) and taken up by the land and ocean (coloured part) in the year 2100. The doughnut chart illustrates the proportion of the cumulative anthropogenic
CO; emissions taken up by the land and ocean sinks and remaining in the atmosphere in the year 2100. Values in % indicate the proportion of the cumulative
anthropogenic CO, emissions taken up by the combined land and ocean sinks in the year 2100. The overall anthropogenic carbon emissions are calculated by
adding the net global land-use emissions from the CMIP6 scenario database to the other sectoral emissions calculated from climate model runs with prescribed CO,
concentrations.® Land and ocean CO, uptake since 1850 is calculated from the net biome productivity on land, corrected for CO; losses due to land-use change by
adding the land-use change emissions, and net ocean CO; flux.

{5.2.1; Table 5.1; 5.4.5; Figure 5.25; Box TS.5; Box TS.5, Figure 1}

B.5 Many changes due to past and future greenhouse gas emissions are irreversible for centuries to millennia,
especially changes in the ocean, ice sheets and global sea level.
{2.3, Cross-Chapter Box 2.4, 4.3, 4.5, 4.7, 5.3, 9.2, 9.4, 9.5, 9.6, Box 9.4} (Figure SPM.38)

B.5.1 Past GHG emissions since 1750 have committed the global ocean to future warming (high confidence). Over the rest of
the 21st century, likely ocean warming ranges from 2—4 (SSP1-2.6) to 4-8 times (SSP5-8.5) the 1971-2018 change. Based
on multiple lines of evidence, upper ocean stratification (virtually certain), ocean acidification (virtually certain) and ocean
deoxygenation (high confidence) will continue to increase in the 21st century, at rates dependent on future emissions.
Changes are irreversible on centennial to millennial time scales in global ocean temperature (very high confidence),
deep-ocean acidification (very high confidence) and deoxygenation (medium confidence).

{4.3,4.5,4.7,5.3,9.2,75.2.4} (Figure SPM.8)

B.5.2 Mountain and polar glaciers are committed to continue melting for decades or centuries (very high confidence). Loss of
permafrost carbon following permafrost thaw is irreversible at centennial time scales (high confidence). Continued ice
loss over the 21st century is virtually certain for the Greenland Ice Sheet and likely for the Antarctic Ice Sheet. There is
high confidence that total ice loss from the Greenland Ice Sheet will increase with cumulative emissions. There is limited
evidence for low-likelihood, high-impact outcomes (resulting from ice-sheet instability processes characterized by deep
uncertainty and in some cases involving tipping points) that would strongly increase ice loss from the Antarctic Ice Sheet
for centuries under high GHG emissions scenarios.**

{4.3,4.7,5.4,9.4,9.5, Box 9.4, Box TS.1, TS.2.5}

B.5.3 Itis virtually certain that global mean sea level will continue to rise over the 21st century. Relative to 1995-2014, the likely
global mean sea level rise by 2100 is 0.28-0.55 m under the very low GHG emissions scenario (SSP1-1.9); 0.32-0.62 m
under the low GHG emissions scenario (SSP1-2.6); 0.44—0.76 m under the intermediate GHG emissions scenario (SSP2-4.5);
and 0.63-1.01 m under the very high GHG emissions scenario (SSP5-8.5); and by 2150 is 0.37-0.86 m under the very
low scenario (SSP1-1.9); 0.46—0.99 m under the low scenario (SSP1-2.6); 0.66—1.33 m under the intermediate scenario
(SSP2-4.5); and 0.98—1.88 m under the very high scenario (SSP5-8.5) (medium confidence).® Global mean sea level rise
above the likely range — approaching 2 m by 2100 and 5 m by 2150 under a very high GHG emissions scenario (SSP5-8.5)
(low confidence) — cannot be ruled out due to deep uncertainty in ice-sheet processes.

{4.3, 9.6, Box 9.4, Box TS.4} (Figure SPM.8)

B.5.4 In the longer term, sea level is committed to rise for centuries to millennia due to continuing deep-ocean warming and
ice-sheet melt and will remain elevated for thousands of years (high confidence). Over the next 2000 years, global mean
sea level will rise by about 2 to 3 m if warming is limited to 1.5°C, 2 to 6 m if limited to 2°C and 19 to 22 m with 5°C of
warming, and it will continue to rise over subsequent millennia (Jow confidence). Projections of multi-millennial global
mean sea level rise are consistent with reconstructed levels during past warm climate periods: /ikely 5-10 m higher than
today around 125,000 years ago, when global temperatures were very likely 0.5°C-1.5°C higher than 1850-1900; and very
likely 5-25 m higher roughly 3 million years ago, when global temperatures were 2.5°C—4°C higher (medium confidence).
{2.3, Cross-Chapter Box 2.4, 9.6, Box TS.2, Box TS.4, Box T5.9}

33 The other sectoral emissions are calculated as the residual of the net land and ocean CO, uptake and the prescribed atmospheric CO, concentration changes in the CMIP6
simulations. These calculated emissions are net emissions and do not separate gross anthropogenic emissions from removals, which are included implicitly.

34 Low-likelihood, high-impact outcomes are those whose probability of occurrence is low or not well known (as in the context of deep uncertainty) but whose potential impacts on
society and ecosystems could be high. A tipping point is a critical threshold beyond which a system reorganizes, often abruptly and/or irreversibly. (Glossary) {1.4, Cross-Chapter Box
13,4.7)

35 To compare to the 1986—2005 baseline period used in AR5 and SROCC, add 0.03 m to the global mean sea level rise estimates. To compare to the 1900 baseline period used in
Figure SPM.8, add 0.16 m.
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Human activities affect all the major climate system components, with
some responding over decades and others over centuries
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Figure SPM.8 | Selected indicators of global climate change under the five illustrative scenarios used in this Report

The projections for each of the five scenarios are shown in colour. Shades represent uncertainty ranges — more detail is provided for each panel below. The black
curves represent the historical simulations (panels a, b, c) or the observations (panel d). Historical values are included in all graphs to provide context for the
projected future changes.
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Panel (a) Global surface temperature changes in °C relative to 1850-1900. These changes were obtained by combining Coupled Model Intercomparison
Project Phase 6 (CMIP6) model simulations with observational constraints based on past simulated warming, as well as an updated assessment of equilibrium climate
sensitivity (see Box SPM.1). Changes relative to 1850-1900 based on 20-year averaging periods are calculated by adding 0.85°C (the observed global surface
temperature increase from 1850-1900 to 1995-2014) to simulated changes relative to 1995-2014. Very likely ranges are shown for SSP1-2.6 and SSP3-7.0.

Panel (b) September Arctic sea ice area in 10° km? based on CMIP6 model simulations. Very likely ranges are shown for SSP1-2.6 and SSP3-7.0. The Arctic is
projected to be practically ice-free near mid-century under intermediate and high GHG emissions scenarios.

Panel (c) Global ocean surface pH (a measure of acidity) based on CMIP6 model simulations. Very likely ranges are shown for SSP1-2.6 and SSP3-7.0.

Panel (d) Global mean sea level change in metres, relative to 1900. The historical changes are observed (from tide gauges before 1992 and altimeters
afterwards), and the future changes are assessed consistently with observational constraints based on emulation of CMIP, ice-sheet, and glacier models. Likely
ranges are shown for SSP1-2.6 and SSP3-7.0. Only /ikely ranges are assessed for sea level changes due to difficulties in estimating the distribution of deeply
uncertain processes. The dashed curve indicates the potential impact of these deeply uncertain processes. It shows the 83rd percentile of SSP5-8.5 projections that
include low-likelihood, high-impact ice-sheet processes that cannot be ruled out; because of low confidence in projections of these processes, this curve does not
constitute part of a likely range. Changes relative to 1900 are calculated by adding 0.158 m (observed global mean sea level rise from 1900 to 1995-2014) to
simulated and observed changes relative to 1995-2014.

Panel (e) Global mean sea level change at 2300 in metres relative to 1900. Only SSP1-2.6 and SSP5-8.5 are projected at 2300, as simulations that extend
beyond 2100 for the other scenarios are too few for robust results. The 17th—83rd percentile ranges are shaded. The dashed arrow illustrates the 83rd percentile
of SSP5-8.5 projections that include low-likelihood, high-impact ice-sheet processes that cannot be ruled out.

Panels (b) and (c) are based on single simulations from each model, and so include a component of internal variability. Panels (a), (d) and (e) are based on long-term
averages, and hence the contributions from internal variability are small.

{4.3; Figures 4.2, 4.8, and 4.11; 9.6; Figure 9.27; Figures T5.8 and TS.11; Box TS.4, Figure 1}

C. Climate Information for Risk Assessment
and Regional Adaptation

Physical climate information addresses how the climate system responds to the interplay between human influence, natural drivers
and internal variability. Knowledge of the climate response and the range of possible outcomes, including low-likelihood, high
impact outcomes, informs climate services, the assessment of climate-related risks, and adaptation planning. Physical climate
information at global, regional and local scales is developed from multiple lines of evidence, including observational products,
climate model outputs and tailored diagnostics.

C.1 Natural drivers and internal variability will modulate human-caused changes, especially at regional scales and
in the near term, with little effect on centennial global warming. These modulations are important to consider
in planning for the full range of possible changes.

{1.4, 2.2, 3.3, Cross-Chapter Box 3.1, 4.4, 4.6, Cross-Chapter Box 4.1, Box 7.2, 8.3, 8.5, 9.2, 10.3, 10.4, 10.6,
11.3, 12.5, Atlas.4, Atlas.5, Atlas.8, Atlas.9, Atlas.10, Atlas.11, Cross-Chapter Box Atlas.2}

C11 The historical global surface temperature record highlights that decadal variability has both enhanced and masked
underlying human-caused long-term changes, and this variability will continue into the future (very high confidence). For
example, internal decadal variability and variations in solar and volcanic drivers partially masked human-caused surface
global warming during 1998-2012, with pronounced regional and seasonal signatures (high confidence). Nonetheless,
the heating of the climate system continued during this period, as reflected in both the continued warming of the global
ocean (very high confidence) and in the continued rise of hot extremes over land (medium confidence).

{1.4, 3.3, Cross-Chapter Box 3.1, 4.4, Box 7.2, 9.2, 11.3, Cross-Section Box TS.1} (Figure SPM.1)

C1.2 Projected human-caused changes in mean climate and climatic impact-drivers (CIDs),*® including extremes, will be either
amplified or attenuated by internal variability (high confidence).?” Near-term cooling at any particular location with
respect to present climate could occur and would be consistent with the global surface temperature increase due to
human influence (high confidence).

{1.4,4.4,4.6,10.4,11.3,12.5, Atlas.5, Atlas.10, Atlas.11, TS.4.2}

36 Climatic impact-drivers (CIDs) are physical climate system conditions (e.g., means, events, extremes) that affect an element of society or ecosystems. Depending on system tolerance,
CIDs and their changes can be detrimental, beneficial, neutral, or a mixture of each across interacting system elements and regions (Glossary). CID types include heat and cold, wet
and dry, wind, snow and ice, coastal and open ocean.

37  The main internal variability phenomena include EI Nifio—Southern Oscillation, Pacific Decadal Variability and Atlantic Multi-decadal Variability through their regional influence.
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c13

C.2

C.2.1

C22

C23

Internal variability has largely been responsible for the amplification and attenuation of the observed human-caused
decadal-to-multi-decadal mean precipitation changes in many land regions (high confidence). At global and regional
scales, near-term changes in monsoons will be dominated by the effects of internal variability (medium confidence).
In addition to the influence of internal variability, near-term projected changes in precipitation at global and regional
scales are uncertain because of model uncertainty and uncertainty in forcings from natural and anthropogenic aerosols
(medium confidence).

{1.4,4.4,83, 85, 10.3, 10.4, 10.5, 10.6, Atlas.4, Atlas.8, Atlas.9, Atlas.10, Atlas.11, Cross-Chapter Box Atlas.2, T5.4.2,
Box TS.6, Box TS.13}

Based on paleoclimate and historical evidence, it is /ikely that at least one large explosive volcanic eruption would occur
during the 21st century.? Such an eruption would reduce global surface temperature and precipitation, especially over land,
for one to three years, alter the global monsoon circulation, modify extreme precipitation and change many CIDs (medium
confidence). If such an eruption occurs, this would therefore temporarily and partially mask human-caused climate change.
{2.2, 4.4, Cross-Chapter Box 4.1, 8.5, T5.2.1}

With further global warming, every region is projected to increasingly experience concurrent and multiple
changes in climatic impact-drivers. Changes in several climatic impact-drivers would be more widespread
at 2°C compared to 1.5°C global warming and even more widespread and/or pronounced for higher
warming levels.

{8.2,9.3,9.5,9.6, Box 10.3, 11.3, 11.4, 11.5, 11.6, 11.7, 11.9, Box 11.3, Box 11.4, Cross-Chapter Box 11.1, 12.2,
12.3, 12.4, 12.5, Cross-Chapter Box 12.1, Atlas.4, Atlas.5, Atlas.6, Atlas.7, Atlas.8, Atlas.9, Atlas.10, Atlas.11}
(Table SPM.1, Figure SPM.9)

All regions® are projected to experience further increases in hot climatic impact-drivers (CIDs) and decreases in cold
CIDs (high confidence). Further decreases are projected in permafrost; snow, glaciers and ice sheets; and lake and Arctic
sea ice (medium to high confidence).* These changes would be larger at 2°C global warming or above than at 1.5°C
(high confidence). For example, extreme heat thresholds relevant to agriculture and health are projected to be exceeded
more frequently at higher global warming levels (high confidence).

{9.3, 9.5, 11.3, 11.9, Cross-Chapter Box 11.1, 12.3, 12.4, 12.5, Cross-Chapter Box 12.1, Atlas.4, Atlas.5, Atlas.6, Atlas.7,
Atlas.8, Atlas.9, Atlas.10, Atlas.11, T5.4.3} (Table SPM.1, Figure SPM.9)

At 1.5°C global warming, heavy precipitation and associated flooding are projected to intensify and be more frequent
in most regions in Africa and Asia (high confidence), North America (medium to high confidence)* and Europe (medium
confidence). Also, more frequent and/or severe agricultural and ecological droughts are projected in a few regions in all
inhabited continents except Asia compared to 1850—1900 (medium confidence); increases in meteorological droughts are
also projected in a few regions (medium confidence). A small number of regions are projected to experience increases or
decreases in mean precipitation (medium confidence).

{11.4,11.5, 11.6, 11.9, Atlas.4, Atlas.5, Atlas.7, Atlas.8, Atlas.9, Atlas.10, Atlas.11, TS.4.3} (Table SPM.1)

At 2°C global warming and above, the level of confidence in and the magnitude of the change in droughts and heavy
and mean precipitation increase compared to those at 1.5°C. Heavy precipitation and associated flooding events
are projected to become more intense and frequent in the Pacific Islands and across many regions of North America
and Europe (medium to high confidence).** These changes are also seen in some regions in Australasia and Central and
South America (medium confidence). Several regions in Africa, South America and Europe are projected to experience an
increase in frequency and/or severity of agricultural and ecological droughts with medium to high confidence;*® increases
are also projected in Australasia, Central and North America, and the Caribbean with medium confidence. A small number
of regions in Africa, Australasia, Europe and North America are also projected to be affected by increases in hydrological
droughts, and several regions are projected to be affected by increases or decreases in meteorological droughts, with
more regions displaying an increase (medium confidence). Mean precipitation is projected to increase in all polar, northern
European and northern North American regions, most Asian regions and two regions of South America (high confidence).
{11.4,11.6, 11.9, Cross-Chapter Box 11.1, 12.4, 12.5, Cross-Chapter Box 12.1, Atlas.5, Atlas.7, Atlas.8, Atlas.9, Atlas.11,
TS.4.3} (Table SPM.1, Figure SPM.5, Figure SPM.6, Figure SPM.9)

38 Based on 2500 year reconstructions, eruptions more negative than —1 W m~? occur on average twice per century.

39  Regions here refer to the AR6 WGI reference regions used in this Report to summarize information in sub-continental and oceanic regions. Changes are compared to averages over
the last 2040 years unless otherwise specified. {1.4, 12.4, Atlas.1}.

40  The specific level of confidence or likelihood depends on the region considered. Details can be found in the Technical Summary and the underlying Report.

24



Summary for Policymakers

C.2.4  More CIDs across more regions are projected to change at 2°C and above compared to 1.5°C global warming
(high confidence). Region-specific changes include intensification of tropical cyclones and/or extratropical storms
(medium confidence), increases in river floods (medium to high confidence),” reductions in mean precipitation and
increases in aridity (medium to high confidence),”® and increases in fire weather (medium to high confidence).*® There
is low confidence in most regions in potential future changes in other CIDs, such as hail, ice storms, severe storms, dust
storms, heavy snowfall and landslides.

{11.7,11.9, Cross-Chapter Box 11.1, 12.4, 12.5, Cross-Chapter Box 12.1, Atlas.4, Atlas.6, Atlas.7, Atlas.8, Atlas.10,T5.4.3.1,
TS.4.3.2,TS.5} (Table SPM.1, Figure SPM.9)

C25 It is very likely to virtually certain® that regional mean relative sea level rise will continue throughout the 21st century,
except in a few regions with substantial geologic land uplift rates. Approximately two-thirds of the global coastline has
a projected regional relative sea level rise within £20% of the global mean increase (medium confidence). Due to relative
sea level rise, extreme sea level events that occurred once per century in the recent past are projected to occur at least
annually at more than half of all tide gauge locations by 2100 (high confidence). Relative sea level rise contributes to
increases in the frequency and severity of coastal flooding in low-lying areas and to coastal erosion along most sandy
coasts (high confidence).
{9.6, 12.4,12.5, Cross-Chapter Box 12.1, Box TS.4, T5.4.3} (Figure SPM.9)

C.2.6  Cities intensify human-induced warming locally, and further urbanization together with more frequent hot extremes will
increase the severity of heatwaves (very high confidence). Urbanization also increases mean and heavy precipitation
over and/or downwind of cities (medium confidence) and resulting runoff intensity (high confidence). In coastal cities,
the combination of more frequent extreme sea level events (due to sea level rise and storm surge) and extreme rainfall/
riverflow events will make flooding more probable (high confidence).

{8.2, Box 10.3, 11.3, 12.4, Box TS.14}

C.2.7  Many regions are projected to experience an increase in the probability of compound events with higher global warming
(high confidence). In particular, concurrent heatwaves and droughts are likely to become more frequent. Concurrent
extremes at multiple locations, including in crop-producing areas, become more frequent at 2°C and above compared to
1.5°C global warming (high confidence).

{11.8, Box 11.3, Box 11.4, 12.3, 12.4, Cross-Chapter Box 12.1, 75.4.3} (Table SPM.1)
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Multiple climatic impact-drivers are projected to change in all regions
of the world

Climatic impact-drivers (CIDs) are physical climate system conditions (e.g., means, events, extremes) that affect an element

of society or ecosystems. Depending on system tolerance, CIDs and their changes can be detrimental, beneficial, neutral,

or a mixture of each across interacting system elements and regions. The CIDs are grouped into seven types, which are

summarized under the icons in the figure. All regions are projected to experience changes in at least 5 CIDs. Almost all

(96%) are projected to experience changes in at least 10 CIDs and half in at least 15 CIDs. For many CID changes, there is

wide geographical variation, and so each region is projected to experience a specific set of CID changes. Each bar in the

chart represents a specific geographical set of changes that can be explored in the WGI Interactive Atlas. interactive-atlas.ipcc.ch

Number of land & coastal regions (a) and open-ocean regions (b) where each climatic impact-driver (CID) is projected
to increase or decrease with high confidence (dark shade) or medium confidence (light shade)
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Figure SPM.9 | Synthesis of the number of AR6 WGI reference regions where climatic impact-drivers are projected to change
A total of 35 climatic impact-drivers (CIDs) grouped into seven types are shown: heat and cold; wet and dry; wind; snow and ice; coastal; open ocean; and other.
For each CID, the bar in the graph below displays the number of AR6 WGI reference regions where it is projected to change. The colours represent the direction
of change and the level of confidence in the change: purple indicates an increase while brown indicates a decrease; darker and lighter shades refer to high and
medium confidence, respectively. Lighter background colours represent the maximum number of regions for which each CID is broadly relevant.

Panel (a) shows the 30 CIDs relevant to the land and coastal regions, while panel (b) shows the five CIDs relevant to the open-ocean regions. Marine heatwaves
and ocean acidity are assessed for coastal ocean regions in panel (a) and for open-ocean regions in panel (b). Changes refer to a 20-30-year period centred around 2050
and/or consistent with 2°C global warming compared to a similar period within 1960-2014, except for hydrological drought and agricultural and ecological drought, which
is compared to 1850—1900. Definitions of the regions are provided in Sections 12.4 and Atlas.1 and the Interactive Atlas (see https://interactive-atlas.ipcc.ch/).

{11.9,12.2, 12.4, Atlas.1, Table TS.5, Figures TS.22 and TS.25} (Table SPM.1)
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Cc3 Low-likelihood outcomes, such as ice-sheet collapse, abrupt ocean circulation changes, some compound
extreme events, and warming substantially larger than the assessed very likely range of future warming,
cannot be ruled out and are part of risk assessment.

{1.4, Cross-Chapter Box 1.3, 4.3, 4.4, 4.8, Cross-Chapter Box 4.1, 8.6, 9.2, Box 9.4, 11.8, Box 11.2, Cross-Chapter
Box 12.1} (Table SPM.1)

C3.1 If global warming exceeds the assessed very likely range for a given GHG emissions scenario, including low GHG emissions
scenarios, global and regional changes in many aspects of the climate system, such as regional precipitation and other
CIDs, would also exceed their assessed very likely ranges (high confidence). Such low-likelihood, high-warming outcomes
are associated with potentially very large impacts, such as through more intense and more frequent heatwaves and heavy
precipitation, and high risks for human and ecological systems, particularly for high GHG emissions scenarios.
{Cross-Chapter Box 1.3, 4.3, 4.4, 4.8, Box 9.4, Box 11.2, Cross-Chapter Box 12.1, TS.1.4, Box TS.3, Box TS.4} (Table SPM.1)

C3.2 Low-likelihood, high-impact outcomes** could occur at global and regional scales even for global warming within the
very likely range for a given GHG emissions scenario. The probability of low-likelihood, high-impact outcomes increases
with higher global warming levels (high confidence). Abrupt responses and tipping points of the climate system, such as
strongly increased Antarctic ice-sheet melt and forest dieback, cannot be ruled out (high confidence).
{1.4,43,4.4,4.8,5.4, 8.6, Box 9.4, Cross-Chapter Box 12.1,TS.1.4,TS.2.5, Box TS.3, Box TS.4, Box TS.9} (Table SPM.1)

C33 If global warming increases, some compound extreme events'® with low likelihood in past and current climate will become
more frequent, and there will be a higher likelihood that events with increased intensities, durations and/or spatial extents
unprecedented in the observational record will occur (high confidence).

{11.8, Box 11.2, Cross-Chapter Box 12.1, Box TS.3, Box T5.9}

C3.4  The Atlantic Meridional Overturning Circulation is very likely to weaken over the 21st century for all emissions scenarios.
While there is high confidence in the 21st century decline, there is only Jow confidence in the magnitude of the trend.
There is medium confidence that there will not be an abrupt collapse before 2100. If such a collapse were to occur, it
would very likely cause abrupt shifts in regional weather patterns and water cycle, such as a southward shift in the
tropical rain belt, weakening of the African and Asian monsoons and strengthening of Southern Hemisphere monsoons,
and drying in Europe.
{4.3,8.6,9.2,T52.4, Box TS.3}

C35 Unpredictable and rare natural events not related to human influence on climate may lead to low-likelihood, high-impact
outcomes. For example, a sequence of large explosive volcanic eruptions within decades has occurred in the past, causing
substantial global and regional climate perturbations over several decades. Such events cannot be ruled out in the future,
but due to their inherent unpredictability they are not included in the illustrative set of scenarios referred to in this Report
{2.2, Cross-Chapter Box 4.1, Box TS.3} (Box SPM.1)

D. Limiting Future Climate Change

Since AR5, estimates of remaining carbon budgets have been improved by a new methodology first presented in SR1.5, updated
evidence, and the integration of results from multiple lines of evidence. A comprehensive range of possible future air pollution
controls in scenarios is used to consistently assess the effects of various assumptions on projections of climate and air pollution.
A novel development is the ability to ascertain when climate responses to emissions reductions would become discernible above
natural climate variability, including internal variability and responses to natural drivers.

D.1 From a physical science perspective, limiting human-induced global warming to a specific level requires
limiting cumulative CO, emissions, reaching at least net zero CO, emissions, along with strong reductions in
other greenhouse gas emissions. Strong, rapid and sustained reductions in CH, emissions would also limit the
warming effect resulting from declining aerosol pollution and would improve air quality.
{3.3,4.6,5.1,5.2,5.4,5.5, 5.6, Box 5.2, Cross-Chapter Box 5.1, 6.7, 7.6, 9.6} (Figure SPM.10, Table SPM.2)
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D.1.1 This Report reaffirms with high confidence the AR5 finding that there is a near-linear relationship between cumulative
anthropogenic CO, emissions and the global warming they cause. Each 1000 GtCO, of cumulative CO, emissions is assessed
to likely cause a 0.27°C to 0.63°C increase in global surface temperature with a best estimate of 0.45°C.*' This is a narrower
range compared to AR5 and SR1.5. This quantity is referred to as the transient climate response to cumulative CO, emissions
(TCRE). This relationship implies that reaching net zero anthropogenic CO, emissions* is a requirement to stabilize
human-induced global temperature increase at any level, but that limiting global temperature increase to a specific level
would imply limiting cumulative CO, emissions to within a carbon budget.* {5.4, 5.5,TS.1.3,7S.3.3, Box TS.5} (Figure SPM.10)

Every tonne of CO, emissions adds to global warming

Global surface temperature increase since 1850-1900 (°C) as a function of cumulative CO, emissions (GtCO,)
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Figure SPM.10 | Near-linear relationship between cumulative CO; emissions and the increase in global surface temperature

Top panel: Historical data (thin black line) shows observed global surface temperature increase in °C since 1850—1900 as a function of historical cumulative carbon
dioxide (CO,) emissions in GtCO, from 1850 to 2019. The grey range with its central line shows a corresponding estimate of the historical human-caused surface
warming (see Figure SPM.2). Coloured areas show the assessed very likely range of global surface temperature projections, and thick coloured central lines show the
median estimate as a function of cumulative CO; emissions from 2020 until year 2050 for the set of illustrative scenarios (SSP1-1.9, SSP1-2.6, SSP2-4.5, SSP3-7.0, and
SSP5-8.5; see Figure SPM.4). Projections use the cumulative CO, emissions of each respective scenario, and the projected global warming includes the contribution
from all anthropogenic forcers. The relationship is illustrated over the domain of cumulative CO, emissions for which there is high confidence that the transient climate
response to cumulative CO, emissions (TCRE) remains constant, and for the time period from 1850 to 2050 over which global CO, emissions remain net positive under
all illustrative scenarios, as there is limited evidence supporting the quantitative application of TCRE to estimate temperature evolution under net negative CO, emissions.

Bottom panel: Historical and projected cumulative CO, emissions in GtCO, for the respective scenarios.
{Section 5.5, Figure 5.31, Figure TS.18}

41 In the literature, units of °C per 1000 PgC (petagrams of carbon) are used, and the AR6 reports the TCRE likely range as 1.0°C to 2.3°C per 1000 PgC in the underlying report, with
a best estimate of 1.65°C.

42 The condition in which anthropogenic carbon dioxide (CO>) emissions are balanced by anthropogenic CO: removals over a specified period (Glossary).

43 The term ‘carbon budget’ refers to the maximum amount of cumulative net global anthropogenic CO. emissions that would result in limiting global warming to a given level with
a given probability, taking into account the effect of other anthropogenic climate forcers. This is referred to as the total carbon budget when expressed starting from the pre-industrial
period, and as the remaining carbon budget when expressed from a recent specified date (Glossary). Historical cumulative CO, emissions determine to a large degree warming to
date, while future emissions cause future additional warming. The remaining carbon budget indicates how much CO could still be emitted while keeping warming below a specific
temperature level.
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D.1.2 Over the period 1850-2019, a total of 2390 + 240 (/ikely range) GtCO, of anthropogenic CO, was emitted. Remaining
carbon budgets have been estimated for several global temperature limits and various levels of probability, based on the
estimated value of TCRE and its uncertainty, estimates of historical warming, variations in projected warming from non-
€0, emissions, climate system feedbacks such as emissions from thawing permafrost, and the global surface temperature
change after global anthropogenic CO, emissions reach net zero.

{5.1,5.5, Box 5.2, T5.3.3} (Table SPM.2)

Table SPM.2 | Estimates of historical carbon dioxide (CO,) emissions and remaining carbon budgets. Estimated remaining carbon budgets are
calculated from the beginning of 2020 and extend until global net zero CO, emissions are reached. They refer to CO, emissions, while accounting for the global
warming effect of non-CO, emissions. Global warming in this table refers to human-induced global surface temperature increase, which excludes the impact
of natural variability on global temperatures in individual years.

{Table 3.1, 5.5.1, 5.5.2, Box 5.2, Table 5.1, Table 5.7, Table 5.8, Table TS.3}

Global Warming Between
1850-1900 and 2010-2019 (°C)

1.07 (0.8-1.3; likely range)

Historical Cumulative CO, Emissions from 1850 to 2019 (GtCO,)

2390 (+ 240; likely range)

Estimated remaining carbon budgets

Approximate global Additional global from the beginning of 2020 (GtCO,)

warming relative warming relative to Variations in reductions

to 1850-1900 until 2010-2019 until tem- | Likelihood of limiting global warming in non-CO;, emissions

temperature limit (°C)* e A E6) to temperature limit®

17% 33% 50% 67% 83%

1.5 0.43 900 650 500 400 300
Higher or lower reductions in

17 0.63 1450 1050 850 700 550 .accompanying non-CO; emissions can
increase or decrease the values on
the left by 220 GtCO; or more

2.0 0.93 2300 1700 1350 1150 900

2Values at each 0.1°C increment of warming are available in Tables TS.3 and 5.8.

®This likelihood is based on the uncertainty in transient climate response to cumulative CO,emissions (TCRE) and additional Earth system feedbacks and provides the
probability that global warming will not exceed the temperature levels provided in the two left columns. Uncertainties related to historical warming (+550 GtCO)
and non-CO; forcing and response (+220 GtCO,) are partially addressed by the assessed uncertainty in TCRE, but uncertainties in recent emissions since 2015
(20 GtCO,) and the climate response after net zero CO, emissions are reached (+420 GtCO,) are separate.

¢Remaining carbon budget estimates consider the warming from non-CO, drivers as implied by the scenarios assessed in SR1.5. The Working Group Il Contribution
to ARG will assess mitigation of non-CO, emissions.

D.1.3 Several factors that determine estimates of the remaining carbon budget have been re-assessed, and updates to these
factors since SR1.5 are small. When adjusted for emissions since previous reports, estimates of remaining carbon budgets
are therefore of similar magnitude compared to SR1.5 but larger compared to AR5 due to methodological improvements.*
{5.5, Box 5.2, T5.3.3} (Table SPM.2)

D.1.4  Anthropogenic CO, removal (CDR) has the potential to remove CO, from the atmosphere and durably store it in reservoirs
(high confidence). CDR aims to compensate for residual emissions to reach net zero CO, or net zero GHG emissions or, if
implemented at a scale where anthropogenic removals exceed anthropogenic emissions, to lower surface temperature.
CDR methods can have potentially wide-ranging effects on biogeochemical cycles and climate, which can either weaken
or strengthen the potential of these methods to remove CO, and reduce warming, and can also influence water availability
and quality, food production and biodiversity* (high confidence).

{5.6, Cross-Chapter Box 5.1, TS.3.3}

D.1.5  Anthropogenic CO, removal (CDR) leading to global net negative emissions would lower the atmospheric CO, concentration
and reverse surface ocean acidification (high confidence). Anthropogenic CO, removals and emissions are partially

44 Compared to AR5, and when taking into account emissions since AR5, estimates in AR6 are about 300—-350 GtCO: larger for the remaining carbon budget consistent with limiting
warming to 1.5°C; for 2°C, the difference is about 400-500 GtCO:.

45 Potential negative and positive effects of CDR for biodiversity, water and food production are methods-specific and are often highly dependent on local context, management, prior
land use, and scale. IPCC Working Groups Il and IIl assess the CDR potential and ecological and socio-economic effects of CDR methods in their AR6 contributions.
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D.2

D.2.1

D.2.2

compensated by CO, release and uptake respectively, from or to land and ocean carbon pools (very high confidence).
CDR would lower atmospheric CO, by an amount approximately equal to the increase from an anthropogenic emission of
the same magnitude (high confidence). The atmospheric CO, decrease from anthropogenic CO, removals could be up to
10% less than the atmospheric CO, increase from an equal amount of CO, emissions, depending on the total amount of
CDR (medium confidence).

{5.3,5.6,75.3.3}

If global net negative CO, emissions were to be achieved and be sustained, the global CO,-induced surface temperature
increase would be gradually reversed but other climate changes would continue in their current direction for decades to
millennia (high confidence). For instance, it would take several centuries to millennia for global mean sea level to reverse
course even under large net negative CO, emissions (high confidence).

{4.6,9.6,75.3.3}

In the five illustrative scenarios, simultaneous changes in CH,, aerosol and ozone precursor emissions, which also
contribute to air pollution, lead to a net global surface warming in the near and long term (high confidence). In the
long term, this net warming is lower in scenarios assuming air pollution controls combined with strong and sustained
CH, emissions reductions (high confidence). In the low and very low GHG emissions scenarios, assumed reductions in
anthropogenic aerosol emissions lead to a net warming, while reductions in CH, and other ozone precursor emissions
lead to a net cooling. Because of the short lifetime of both CH,and aerosols, these climate effects partially counterbalance
each other, and reductions in CH, emissions also contribute to improved air quality by reducing global surface ozone
(high confidence).

{6.7, Box TS.7} (Figure SPM.2, Box SPM.1)

Achieving global net zero CO, emissions, with anthropogenic CO, emissions balanced by anthropogenic removals of
CO,, is a requirement for stabilizing CO,-induced global surface temperature increase. This is different from achieving
net zero GHG emissions, where metric-weighted anthropogenic GHG emissions equal metric-weighted anthropogenic
GHG removals. For a given GHG emissions pathway, the pathways of individual GHGs determine the resulting climate
response,*® whereas the choice of emissions metric’’ used to calculate aggregated emissions and removals of different
GHGs affects what point in time the aggregated GHGs are calculated to be net zero. Emissions pathways that reach and
sustain net zero GHG emissions defined by the 100-year global warming potential are projected to result in a decline in
surface temperature after an earlier peak (high confidence).

{4.6, 7.6, Box 7.3,75.3.3}

Scenarios with very low or low GHG emissions (S5P1-1.9 and SSP1-2.6) lead within years to discernible effects
on greenhouse gas and aerosol concentrations and air quality, relative to high and very high GHG emissions
scenarios (SSP3-7.0 or SSP5-8.5). Under these contrasting scenarios, discernible differences in trends of global
surface temperature would begin to emerge from natural variability within around 20 years, and over longer
time periods for many other climatic impact-drivers (high confidence).

{4.6, 6.6, 6.7, Cross-Chapter Box 6.1, 9.6, 11.2, 11.4, 11.5, 11.6, Cross-Chapter Box 11.1, 12.4, 12.5} (Figure
SPM.8, Figure SPM.10)

Emissions reductions in 2020 associated with measures to reduce the spread of COVID-19 led to temporary but detectable
effects on air pollution (high confidence) and an associated small, temporary increase in total radiative forcing, primarily
due to reductions in cooling caused by aerosols arising from human activities (medium confidence). Global and regional
climate responses to this temporary forcing are, however, undetectable above natural variability (high confidence).
Atmospheric CO, concentrations continued to rise in 2020, with no detectable decrease in the observed CO, growth rate
(medium confidence).®®

{Cross-Chapter Box 6.1, TS.3.3}

Reductions in GHG emissions also lead to air quality improvements. However, in the near term,* even in scenarios with
strong reduction of GHGs, as in the low and very low GHG emissions scenarios (SSP1-2.6 and SSP1-1.9), these improvements

46 A general term for how the climate system responds to a radiative forcing (Glossary).

47 The choice of emissions metric depends on the purposes for which gases or forcing agents are being compared. This Report contains updated emissions metric values and assesses
new approaches to aggregating gases.

48  For other GHGs, there was insufficient literature available at the time of the assessment to assess detectable changes in their atmospheric growth rate during 2020.
49 Near term: 2021-2040.

30



Summary for Policymakers

are not sufficient in many polluted regions to achieve air quality guidelines specified by the World Health Organization
(high confidence). Scenarios with targeted reductions of air pollutant emissions lead to more rapid improvements in air
quality within years compared to reductions in GHG emissions only, but from 2040, further improvements are projected
in scenarios that combine efforts to reduce air pollutants as well as GHG emissions, with the magnitude of the benefit
varying between regions (high confidence).

{6.6, 6.7, Box TS.7}.

D.2.3 Scenarios with very low or low GHG emissions (SSP1-1.9 and SSP1-2.6) would have rapid and sustained effects to limit
human-caused climate change, compared with scenarios with high or very high GHG emissions (SSP3-7.0 or SSP5-8.5),
but early responses of the climate system can be masked by natural variability. For global surface temperature, differences
in 20-year trends would /ikely emerge during the near term under a very low GHG emissions scenario (SSP1-1.9), relative
to a high or very high GHG emissions scenario (SSP3-7.0 or SSP5-8.5). The response of many other climate variables would
emerge from natural variability at different times later in the 21st century (high confidence).

{4.6, Cross-Section Box TS.1} (Figure SPM.8, Figure SPM.10)

D.2.4  Scenarios with very low and low GHG emissions (SSP1-1.9 and SSP1-2.6) would lead to substantially smaller changes
in a range of CIDs* beyond 2040 than under high and very high GHG emissions scenarios (SSP3-7.0 and SSP5-8.5).
By the end of the century, scenarios with very low and low GHG emissions would strongly limit the change of several
CIDs, such as the increases in the frequency of extreme sea level events, heavy precipitation and pluvial flooding, and
exceedance of dangerous heat thresholds, while limiting the number of regions where such exceedances occur, relative
to higher GHG emissions scenarios (high confidence). Changes would also be smaller in very low compared to low GHG
emissions scenarios, as well as for intermediate (SSP2-4.5) compared to high or very high GHG emissions scenarios (high
confidence).
{9.6,11.2,11.3,11.4,11.5,11.6, 11.9, Cross-Chapter Box 11.1, 12.4, 12.5, T5.4.3}
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The objective:

The State of Kuwait has updated the document of the Nationally
Determined Contributions and submitted it to the secretariat of the
Convention to share worldwide: the process of combating climate change
based on sustainable development plans and programs at the national level
for the period from 2015 to 2035.

Based on the principles of the United Nations Framework Convention on
Climate Change, the provisions of the Paris Agreement and the Sustainable
Development Goals (Agenda 2030 for Sustainable Development), the State
of Kuwait seeks to transition to a low-emissions carbon-equivalent economic
system based on its future business in the principles of a circular economy of
carbon in addition to legislation and laws in the areas of mitigation and
adaptation Climate change based on the expectations of its future emissions
according to business as usual patterns for the period between 2015-2035. In
this period, the State of Kuwait has been seeking to avoid emitting the
equivalent of 7.4% of its total emissions in 2035 with unconditional national
efforts. Moreover, this percentage of emissions reduction represents the
country’s maximum ambition which the country of Kuwait had based on
national conditions and economic, political, social and health developments
during the Corona pandemic during the years 2020 and 2021 and the resulting
stagnation of the global economy, and the state’s efforts to pandemic the virus

on the other.



Introduction:

The State of Kuwait is considered one of the first countries to sign the United
Nations Framework Convention on Climate Change; it joined the Convention
on 28 Dec.1994 and entered into force on 28 Mar. 1995, and the state of
Kuwait ratified Kyoto Protocol under the United Nations Framework
Convention on Climate Change on 11 Mar. 2005 and entered into force on 9
Jun. 2005. The State of Kuwait shares the concerns of the international
community in limiting the negative impacts of climate change, it recognizes
that the global nature of climate change calls for maximum cooperation and
participation in an effective international response in implementing the terms
of the United Nations Framework Convention on climate change (UNFCCC)
from all countries of the world in accordance with common but differentiated
responsibilities as stated in Article 4 paragraph 1 , which says: “All Parties,
taking into account their common but differentiated responsibilities and their
specific national and regional development priorities, objectives and
circumstances."

The State of Kuwait also signed the Paris Climate Agreement on 4/22/2016
and submitted its first contribution document at the national level after
ratification on 4/23/2018 based on the information, results and analyses
contained in the first national communication document submitted by the state
in 2012. Moreover, based on the latest documents submitted by the State of
Kuwait to the Secretariat of the United Nations Framework Convention on
Climate Change recently, where the second national communication (SNC)
was submitted in July 2019, and the document of the first Biennial update
report (BUR) was submitted in September 2019, in addition to the National
Adaptation Plan (NAP) in February 2021 Therefore, the State of Kuwait has
updated the first national contributions document based on the latest
information contained in these documents related to the inventory of
emissions and ways to adapt to the negative effects of climate change on the
state's sectors.

In this context the standards of sustainable development of the State of Kuwait
will be taken into consideration, as it is a developing country with a single source
of income as the Convention stated in Article 4 .8, which says: " In the
implementation of the commitments in this Article, the Parties shall give full
consideration to what actions are necessary under the Convention, including



actions related to funding, insurance and the transfer of technology, to meet the

specific needs and concerns of developing country Parties arising from the
adverse effects of climate change and/or the impact of the implementation of
response measures’” and in particular on “Countries whose economies are highly
dependent on income generated from the production, processing and export,
and/or on consumption of fossil fuels and associated energy-intensive products”
as mentioned in paragraph (h).

First: national circumstances of the state of Kuwait:

Kuwait 1s located in the Northeast of the Middle East and North Africa
between latitudes 28° 30" and 30° 5" and longitudes 46° 33" and 48° 30" in
the east. The total area of Kuwait is 17,818 km2, including the nine
unpopulated islands in the Arabian Gulf region. Kuwait's Government is
considered constitutional state, where its Constitution has a democratic appeal
which is developing rules that controls legislative, executive, and judicial
authorities.

(1) Effects of climate change on the State of Kuwait:

The State of Kuwait is a tropical dry and subtropical desert with an extremely
arid climate. Its annual precipitation ranges between 75 and 150 mm, but the
actual precipitation is 600 mm per year. There are large and noticeable
differences in temperature between summer and winter in Kuwait. In summer,
the temperature can reach 48 degrees Celsius and an average of 44 degrees
Celsius, and on July 21, 2016, the temperature reached its highest level ever,
as the temperature reached 54 degrees Celsius in the north of the State of
Kuwait, and it is worth noting that it was the highest temperature recorded
throughout history in the Eastern Hemisphere and Asia, according to the
World Meteorological Organization report issued in June 2019.

Due to its relatively northern location in the Gulf region, the northern winds
blowing from Iran and Iraq ensure that the temperature of Kuwait is lower
than that of other Arab Gulf states. Precipitation occurs mostly from October
to April.

During the summer, which is much longer than the winter, violent northwest
dust storms dominate most weather events during the months of March
through April, and in the later months of hot summer, between May and
September, sandstorms are more likely, and southeast winds blow during the
period From September to October from the Arabian Gulf, hence the humidity
during these months (Second National Communication, 2019). By the end of
October, the cycle of winter and summer begins again, as the temperature



drops to -6°C during the night. The daytime is usually characterized by higher
temperatures ranging from 10 to 17 degrees Celsius.

According to its climate, the State of Kuwait suffers the lack of fresh water,
with an annual precipitation ranges between 75 and 150 mm, which is low
respectively. (Figure. 1)

Kuwait relies entirely on sea water desalination process to obtain fresh water
where is 93% from the water supply comes from the desalination of sea water,
while the remaining percentage comes from non-generated groundwater due
to scarcity of rainfall. However, the seawater desalination process consumes
high energy with an adverse impact on marine and coastal ecosystems.
Global sea levels could rise by 1-3 meters during this century according to the
Intergovernmental Panel on Climate Change (IPCC). Due to the nature of the
low-lying coastal of Kuwait, it is at risk to sea levels rise associated with
climate change. With a rise of (0.5 - 2 meters) at sea level. Kuwait could lose
1.4 -3% of its coastal territory, which affects 5% of its GDP.

Figure 1: Average annual temperature and precipitation

Kuwait’s population reached 4411124 in 2016 with a steady increase over the
past two decades by growth rate around 4.1%. The expected increase in
population growth rate is combined with urban development and rapid
provision of basic services to the population. In the light of the global decline
in oil prices and the high cost of subsidies ratio in energy, water and housing
prices, the State of Kuwait is facing many developmental challenges,
including diversifying, and enhancing work opportunities that provides safe
working environments for citizens and residents, urban planning and housing,
infrastructure and promoting national capacities to monitor and implement
developmental plans.



It is worth mentioning that the state of Kuwait is considered a country with a
single source of income, it relies mainly on the extraction and sale of oil in its
general budgets. Thus, the state's economy is vulnerable to oil prices
fluctuations in supply and demand, and Kuwait's industrial base is based on
the extraction, refining, and exporting of oil with an export revenue of more
than 90% of the country total revenues, the value of the oil contribution to
GDP represents 51-55%. Also, Kuwait is entirely dependent on fossil fuels
for energy production by 83.5% of liquid oil and 16.5% of natural gas.

(2) Distribution of greenhouse
gas emissions:

The State of Kuwait issued an
update of its greenhouse gas
emissions inventory for 2016. The
total greenhouse gas emissions in
2016 amounted to 86,336,448
gigagrams of carbon dioxide,
including 82,556.572 gigagrams of
energy; 1,932,156 gigagrams of
industrial processes and product
use; 154,371 Gg of agriculture,
13,932 Gg of forest and other land
use and 1,706,539 Gg of waste.
(Figure.2).

Emissions of perfluorocarbons,
hydrofluorocarbons and Sulphur
hexafluoride in Kuwait are very

Figure 2: Distribution of greenhouse gas small because products containing

emissions (Gigagrams), 2016

these gases are not produced in the
country. The (TIER-1) approach of

the IPCC Guidelines was used in
the calculations for all categories of
reports, given that Kuwait does not have national emission factors and does
not have detailed data to calculate the list of gases. (Source: BUR- 2019).

The energy sector is one of the largest emitters of greenhouse gases, with
energy-related greenhouse gas emissions in 2016 broken down by activity.
Emissions from the production of electricity and desalinated water are mainly
related to the combustion of natural gas, and petroleum products showed the



highest percentage of greenhouse
gas emissions, about 58 percent.
The contribution of pre-production
and post-production activities in
the oil and gas industry to total
greenhouse gas emissions is about
11%. Transportation activities are
based largely on the use of
gasoline and diesel oil and
represent about 18% of the total
emissions from energy-consuming
activities. Fugitive emissions of
methane, a gas with a high global
warming potential, represent about
9% of all greenhouse gas

Figure 3: Distribution of greenhouse gas emissions

associated with energy activities, 2016

emissions in the energy industries
sector. Other combustion activities in manufacturing and construction
accounted for the remaining 4%, (Figure.3).

Second: contributions at the national level
(1)avoiding of greenhouse gas emissions:

The State of Kuwait is ambitious to move to a low carbon equivalent economy
and to avoid the increase in greenhouse gas emissions compared to business
as usual patterns, based on plans and development projects in the country for
the period from 2015 to 2035, the state of Kuwait is seeking to achieve this
objective on a voluntary basis by implementing some projects and enacting
laws and legislation in the areas of mitigation and adapting to the adverse
effect of climate change, which are mutually beneficial to mitigation.
According to their national economic circumstances, and the state of Kuwait
therefore seeks to avoid emission of greenhouse gases equivalent to 7.4% of
its total future emission on 2035 through its national efforts. The State of
Kuwait also hopes that financial technical and technological support will be
provided through the mechanisms of the convention in particular market, non-
market mechanisms, and cooperative approach under article 6 of the Paris
Agreement, to ensure the sustainability of future projects and to achieve
greater benefit for emission reduction to implement future contribution.



(1.1) The projects of avoiding the increasing of emissions:

The State of Kuwait seeks to avoid increasing greenhouse gases emissions
from 2015 to 2035 based on business-as-usual patterns (BAU), by adopting
the circular carbon economy principle in development projects and plans
among the sectors most contributing to greenhouse gas emissions, the energy
sector it represents 96% of the total state emissions, with a total state emission
of 142290750 tons in 2035 and these projects are:

storage (green carbon)

Carbon circular . . Year of Amount of reduction-
. project implementa
economy pillars . ton
tion
Sidra project- renewable 2015 13,700
energy
Improving energy
distribution efficiency -1 2015 134,949
Improving energy
distribution efficiency -2 e 112,700
Electricity production 2017 115,000
by renewable energy
- Improving energy
Em1ss1.on distribution efficiency -3 2019 219,700
reduction Improving energy
distribution efficiency -4 2020 351,800
Pl‘OdllCthIl. of 850 MW of 2020 3,500,000
combined cycle
70% of the liquefied gas in
energy production is gas 2022 3,000,000
and the other 30% is fuel
Pl‘OdllCthIl. of 250 MW of 2024 1,000,000
combined cycle
50,000
Decarbonization|| Cultivating of Mangroves 2018 Annual increase of
+50,000
Industrial Application 2015 10,950
Carbon capture and
Cal‘bon Rellse Storage 2015 100’000
Carbon Capture and 2022 216,000

Percentage of total state emission in 2035

7.4%




(2) Adapting with the adverse effects of climate change:

The state of Kuwait seeks to move to a low-carbon economic system that is
adoptable to the adverse effects of climate change to promote and protect its
natural resources and achieve sustainable development standards, and it seeks
to adapt to the effects of climate change from rising temperatures, scarce
rainfall, rising sea levels, limited water sources, increasing intensity of dust
storms and their impact on the economic, social and health sector.

(2.2) Adaptation projects:

Fisheries sector:

* The Environment Public Authority has established the electronic
environmental control information system for the protection of marine
life.

» Establishment of a regional database and information center to support
fisheries management (Food and Agriculture Organization UN/ The
Public Authority of Agriculture Affairs and Fish Resources)

* Creation of terrestrial and marine nature resources (EPA)

Water resources Sector:
* Development and implementation of water resources programs
/ Kuwait Institute for Scientific Research.
* Building desalination plants.
Rationalization of water consumption using modern techniques.
Definitions of collected water and water conservation.
Assessment of the technical needs of water resources.
» Using wastewater that comes from wastewater processing stations.

Coastal line Sector:
» Establishment of the electronic environmental control information
system for marine life in the state of Kuwait (EPA).
» Establishment of the costal information system.
* Coastal zone management program (EPA)

Health Sector
* Common Alerting Protocol (Meteoritical Public Administration)
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Third: Legislation and Laws:

1-Emission limitation legislation and laws:

The State of Kuwait has initiated formal producers to study the law of removal
of subsidies for gasoline from the beginning of 2016 and gradual removal of
subsidies for electricity and water in commercial and industrial sectors, and
this contributes significantly to rationalization of greenhouse gas emission.
The Kuwaiti National Assembly also adopted Environmental protection act
no.42 of 2014, as amended by act n0.99 of 2015, the aim of this act is to
protect the environment and all its sources, controlling pollution, developing
the natural resources, protecting the society and the human health and all
living creatures. The act consists of 181 articles dealing with all issues relating
to the protection of the earth, costal, and air environments from pollution, the
biological diversity, penalties and environmental damages amends, and any
related general law.

The Environmental Protection Law 42/2014 deals directly and indirectly with
the energy sector. Article (122) and (123) of the Environmental Protection
Law stated the necessity of using energy-saving systems in the new state
facilities. The law also prohibited the import of any devices or equipment that
do not match with energy saving specification.

The Environmental Protection Law in Article (111) urged the relevant state
authorities to develop environmental strategies, plans and work programs
related to the scope of their work.

The articles of the law show the state’s interest and direction in reducing
greenhouse gas emissions in the energy sector by seeking to improve energy
consumption management by establishing systems and rules for the efficiency
of the devices used and the efficiency of energy consumption in buildings
(building materials and design, air conditioning systems and lighting, etc.).

The environmental law also paves the way for the development, adoption, and
implementation of a national strategy to reduce the state’s consumption of
energy and diversify energy sources, especially increasing the percentage of
clean energies, in order to achieve the vision of His Highness the late Amir of
the State of Kuwait, where His Highness announced the State of Kuwait’s
endeavor to increase its energy needs from renewable energy sources by 2030.

11



2- Legislation and laws adapting to the negative effects of climate
changes:

The Environmental Protection Law No. 42 of 2014 and its amendments
accorded paramount importance in some of its articles to issues related to
adapting to the negative effects of climate change, as it regulated the ways of
using and consuming natural resources in the field of protecting the land.
Articles (40) and (41) of the law discussed regulating the camping process
and land use in grazing or any other activities that may harm the soil, which
contributes to reducing the phenomenon of desertification and soil
vulnerability. In addition, articles (102) and (103) are specified for managing
natural reserves to maintain biodiversity. Regarding water resources
management Articles (88) and (89) have set the foundations to develop a
program for water management in the country and the standards, regulations
for water conservation to adapt to the scarcity of water resources in the
country. To adapt to the expected rise in sea level and its impact on the coasts
of the country articles (66) and (99) of the Law are dedicated for the marine
environment and the need to create a national network for monitoring and
regulating the marine environment and conducting studies to monitor sea
level rise. Considering that the State of Kuwait suffers from numerous crises
and natural disasters such as sand and dust storms and flash floods waves, the
law established Article (118), which states the needs to prepare emergency
plans and crises and natural disasters management plans.

Regarding food security, the state has issued laws related to entirely prevent
fishing in Kuwait’s bay to maintain biodiversity and fish stocks. Furthermore,
there are laws specialized in banning fishing of some species of fish and
shrimp in the territorial waters and allows it only in specified seasons to
prevent the depletion of fish stocks.

The legislator also seeks through the Environment Protection Law No.
42/2014, as amended some of its provisions in Law No. 99/2015 to promote
environmental culture in Kuwait society and spread information relating to
the environment for public to change some the behavioral patterns among the
citizens and residents to increase public awareness with the concept of natural
resources sustainability and the proper usage of it.

12



Fourth: The process of planning and implementation:

For the state of Kuwait to be able to implement the procedures of mitigating
greenhouse gas emissions and adapting to climate change impacts and achieve
sustainable development criteria, Kuwait needs the availability of
technological and financial support and build national capacities from centers,
committees and mechanisms included in the framework agreement such as
technological mechanisms consisting of the Technology Executive
Committee (TEC) and the Climate Technology Centre & Network (CTCN),
as well as the Green Climate Fund (GCF). In accordance with provisions of
Article (4.7) of the Framework Convention which states that the extent to
which the developing countries fulfill its obligations under the Convention
will depend on the developed party’s providence of support to developing
parties in the field of finance, technology transfer, to ensure an effective
global cooperative action on climate change.

The State of Kuwait will start preparing a low-emissions development
strategy 2050 in accordance with the requirements of the Paris climate
agreement, based on the principle of a circular carbon economy. And the state
of Kuwait seeks to combine the outputs of this strategy with the new
developing plans by endorsing new projects to serve the Kuwait vision 2035
until 2050.

Fifth: fairness and ambition:

The state of Kuwait assigns great importance to international efforts that deal
with global warming and believe that addressing this phenomenon is a
common but differentiated responsibility among the countries of the world.
Therefore, the State of Kuwait is keen on increasing its capacity in dealing
with issues related to climate change simultaneously with its efforts in
adapting with the negative impacts of this phenomenon and its consequences
on the social and economic aspects.

Although it did not participate in causing this phenomenon, the geographical
location of the State of Kuwait made it vulnerable to the effects of climate
change, which appeared to be very apparent in recent years through a
significant rise in temperatures, the scarcity of rain, and the increase in dust
and dust storms that cause life in the country to stop and damage the public

13



health of citizens. And residents, which contributes to increasing losses and
economic burdens on the state, in addition to the possibility of the state losing
parts of its coastal zone because of rising sea levels 1.4-3% of its coastal lands,
affecting 5% of its GDP.

The State of Kuwait will suffer from economic and social consequences of
negative impacts of response measures, where Kuwait is considered one of
the countries that its economy dependent on oil and will be affected negatively
from international policies and procedures of the UNFCCC. The Secretariat
of OPEC as well as many international consultancy entities have prepared
several studies indicating in its wholeness that because of the intensive focus
on fossil fuel sectors, particularly oil and oil products.

Given the national circumstances of the state of Kuwait, which is currently
facing numerous economic, social, and environmental challenges because of
the outbreak of the corona pandemic during the past two years in addition to
the growing population and the increasing demand of resources, particularly
water and energy, which is accompanied with the decline in the national
income because of mitigation policies of developed countries. Also taking
into consideration the state's responsibility to provide employment
opportunities, housing and to maintain the citizen's living standard, the
contribution of the State of Kuwait determined at the national level to avoid
the equivalent of 7.4% of its emissions on 2035 is considered very ambitious
and fair.

Sixth: General observations and assumptions:

The State of Kuwait provided an update of its Nationally Determined
Contributions for the period from 2015 to 2035, as information was extracted
from the latest documents submitted by the State of Kuwait to the Secretariat
of the United Nations Framework Convention on Climate Change,
represented in the second national communication (SNC) July 2019, the first
Biennial update report (BUR) September 2019, and the national Adaptation
plan (NAP) February 2021.

The update of the first contribution document has been prepared based on the
development projects and plans of the country and based on the principle of
the circular carbon economy, which achieves cooperation between the

14



government sector and the private sector in the country. The State of Kuwait
is also counting on market, non-market mechanisms and cooperative
Approach within Article six of the Paris Agreement to achieve greater
ambition in reducing greenhouse gas emissions and including them in the
upcoming national contributions, in addition to the means of implementation
(financial and technical support and capacity building).

and its importance in enhancing the state’s ability to reduce emissions and
adapt to their negative effects on the country’s main sectors, and the State of
Kuwait reserves the right to reconsider this document based on future
developments related to national conditions and the state’s general policy, or
in the event that the agreement or decisions of the relevant conferences of the
parties are amended in a manner that includes rules or provisions that differ
with the assumptions under which this document was presented.
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Annex: Information to facilitate clarity, transparency and

understanding

1. Quantifiable information on the reference point (including, as appropriate, a base

year)

a. Reference year(s), base year(s),
reference period(s) or other starting
point(s)

Base year 2015, GHG 2035 Business-as-
Usual Emissions Projection.

Quantifiable information on the
reference indicators, their values in the
reference year(s), base year(s), reference
period(s) or other starting point(s), and,
as applicable, in the target year

Kuwait's net GHG emissions in 2035 relative
to BAU are estimated to be total of
142,290,750MTCO2e.

For strategies, plans and actions
referred to in Article 4, paragraph 6, of
the Paris Agreement, or polices and
measures as components of nationally
determined contributions where
paragraph 1(b) above is not applicable,
Parties to provide other relevant
information

Not applicable.

Target relative to the reference
indicator, expressed numerically, for
example in percentage or amount of
reduction

Reduction of 7.4% in 2035 relative to BAU,
with total GHG emissions capped to
131,715,950 MTCO2e in 2035, with amount
of reduction of 10,574,800 MTCO2e

Information on sources of data used in
quantifying the reference point(s)

The reference indicator will be quantified
based on national total GHG emissions in
2015 State of Kuwait reported on the second
national communication (SNC), first biannual
updated report(1BUR) and the National
Adaptation plan (NAP). Also, the vision of
“new Kuwait 2035”

Information on the -circumstances
under which the Party may update the
values of the reference indicators

The base year for the 2035 BAU emissions is
predicted at about 142,290,750MTCO2e,
assuming a sustained moderate GDP growth
rate of 1.8% per year, a total population of
7250523.871million by 2035. The base year
for 2035 may be recalculated and updated
based on the covid-19 pandemic and further
methodological improvements. The Biennial
Transparency Report (BTR) will provide

details on updates made.

2. Time frames and/or periods for implem

entation

a. Time frame and/or period for
implementation, including start and end
date, consistent with any further relevant

2015-2035

decision adopted by the CMA;




b.

Whether it is a single-year or multi-
year target, as applicable.

Single-year target in 2035.

3. Scope and coverage

a.

General description of the target;

Kuwait's economic target to reduce 7.4%
compared to BAU by 2035 covers sectors of
(Energy, IPPU, Agriculture, Forestry and
Other Land Use), where the energy sector is
the primary emission source.

Sectors, gases, categories and pools
covered by the nationally determined
contribution, including, as applicable,
consistent with [IPCC guidelines;

Sectors:

Energy, IPPU, Agriculture, Forestry and
Other Land Use, waste

2035 Carbon Control Target Plan Gases:

e Carbon Dioxide (CO2).

e Methane (CH4).

e Nitrous Oxide (N20).

How the Party has taken into
consideration paragraphs 31(c) and (d)
of decision 1/CP.21;

Kuwait’s NDC is an economy-wide target that
includes all categories of anthropogenic
emissions or removals.

The energy sector emitted the most
greenhouse gases in 2015, making up 75% of
total emissions. This emission pattern will
continue in the next decade, primarily due to
the emissions from the oil and gas supply
chain and electricity generation using natural
gas and diesel.

By 2025, the planned renewable power plants
and energy efficiencies will reduce emissions
from electricity generation. Over the
following years.

Mitigation co-benefits resulting from
Parties’ adaptation action and/or
economic diversification plans,
including  description of specific
projects, measures and initiatives of
Parties’ adaptation action and/or
economic diversification plans.

Kuwait's 2050 strategy towards a low carbon
economy based on a circular carbon economy.

4. Planning process

a.

Information on the planning processes
that the Party undertook to prepare its
nationally determined contribution and,

if  available, on the  Party’s

implementation plans, including, as

appropriate:

1) Domestic institutional
arrangements, public participation
and engagement with local
communities and  indigenous

The enhanced target results from a
comprehensive impact evaluation, analysis of
the future vision and strategies 2050, and
stakeholder feedback gathered through public
consultation.

The standards of sustainable development for
the State of Kuwait were taken into account,
as it is a developing country with a single
source of income, as approved by the
agreement in the eighth item of Article 4,
which states: in which actions related to
financing, insurance and technology transfer




peoples,
manner.

in a gender-responsive

Contextual matters, including, inter
alia, as appropriate:

a) National circumstances, such as
geography, climate, economy,
sustainable development and
poverty eradication;

b) Best practices and experience

related to the preparation of the

nationally determined
contribution;

Other contextual aspirations and
priorities acknowledged when
joining the Paris Agreement

to meet the specific needs and concerns of
developing country Parties arising from the
adverse effects of climate change and/or the
impact of implementing measures to respond
to climate change” and in particular on
“countries whose economies are highly
dependent on income from production,
processing, export and/or consumption types
of fossil fuels and related energy-intensive
products” as mentioned in paragraph (h).

The ambition of the State of Kuwait is to
transform into a low carbon equivalent
economy and avoid increasing greenhouse gas
emissions compared to business as usual,
based on the country’s development plans and
projects for the period from 2015 to 2035, and
the state seeks to achieve this goal voluntarily
by adopting Working with the principle of a
circular carbon economy in dealing with the
climate change file in the State of Kuwait by
implementing some projects and enacting
laws and legislation in the fields of mitigating
emissions and adapting to the negative effects
of climate change that have common benefits
with mitigation, according to its national
conditions and economic data.

b. Specific information applicable to
Parties, including regional economic
integration organizations and their
member States, that have reached an
agreement to act jointly under Article
4, paragraph 2, of the Paris Agreement,
including the Parties that agreed to act
jointly and the terms of the agreement,
in accordance with Article 4,
paragraphs 16-18, of the Paris
Agreement;

Not applicable

c. How the Party’s preparation of its
nationally determined contribution has
been informed by the outcomes of the
global stock take, in accordance with
Article 4, paragraph 9, of the Paris
Agreement;

Kuwait's climate change strategy was
formulated considering the best available
science. The latest reports by IPCC which
approved by the conference of parity has
served as the basis for the evaluation of the
second NDC and IPCC 2006 GHG inventory
guidelines.




d. Each Party with a nationally determined
contribution under Article 4 of the Paris
Agreement that consists of adaptation
action and/or economic diversification
plans resulting in mitigation co-benefits
consistent with Article 4, paragraph 7, of the
Paris Agreement to submit information on:

1) How the economic and social

consequences of response
measures have been considered in
developing the nationally

determined contribution;

i1) Specific projects, measures, and
activities to be implemented to
contribute to mitigation co-
benefits, including information on
adaptation plans that also yield
mitigation co-benefits, which may
cover, but are not limited to, key
sectors, such as energy, resources,
water resources, coastal resources,
human settlements and urban
planning, agriculture and forestry;
and economic  diversification
actions, which may cover, but are
not limited to, sectors such as
manufacturing  and  industry,
energy and mining, transport and

communication, construction,
tourism, real estate, agriculture and
fisheries.

The State of Kuwait will suffer from
economic and social consequences of
negative impacts of response measures, where
Kuwait is considered one of the countries that
its economy dependent on oil and will be
affected negatively from international
policies and procedures of the UNFCCC.

5. Assumptions and methodological approaches, including those for estimating and

accounting for anthropogenic greenhouse

as emissions and, as appropriate, removals:

a. Assumptions and  methodological
approaches used for accounting for
anthropogenic greenhouse gas emissions
and removals corresponding to the
Party’s nationally determined
contribution, consistent with decision
1/CP.21, paragraph 31, and accounting
guidance adopted by the CMA;

The State of Kuwait uses IPCC methodology
and guidelines 2006 as guided by 1/CP.21
Article 4, paragraph 13 of the Paris
Agreement for the inventory of their GHG
emissions and removals.

These procedures done as the financial
support received.

b. Assumptions and  methodological
approaches used for accounting for the
implementation  of  policies and
measures or strategies in the nationally
determined contribution;

The State of Kuwait will use appropriate
methods and assumptions when reporting its
progress in implementing the second NDC in
its Biennial Transparency Report (BTR)




c. If applicable, information on how the

Party will take into account existing
methods and guidance under the
Convention to account for
anthropogenic emissions and removals,
in accordance with Article 4, paragraph

The State of Kuwait uses IPCC methodology
and guidelines 2006 as guided by 1/CP.21
Article 4, paragraph 13 of the Paris
Agreement for the inventory of their GHG
emissions and removals.

14, of the Paris Agreement, as
appropriate;

. IPCC methodologies and metrics used | Tier 1 method of the IPCC methodologies and
for estimating anthropogenic | guidelines 2006. Metrics: Global warming

greenhouse gas emissions and removals;

potential (GWP) values on a 100-year
timescale in accordance with IPCC’s Second
Assessment Report will be used to calculate
CO2 equivalents.

. Sector-, category- or activity-specific

assumptions,  methodologies  and

approaches consistent with IPCC
guidance, as appropriate, including, as
applicable:

1) Approach to addressing emissions
and subsequent removals from
natural disturbances on managed
lands;

i1) Approach used to account for
emissions and removals from
harvested wood products;

ii1) Approach used to address the
effects of age-class structure in
forests;

Not applicable. There is no forest in the State
of Kuwait.

But, in the BUR the redaction of emission on
Land was -13.190 GgCoze in 2016.

. Other

assumptions and
methodological approaches used for
understanding the nationally determined
contribution and, if  applicable,
estimating corresponding emissions and
removals, including:

(1) How the reference indicators,
baseline(s) and/or reference
level(s), including, where

applicable, sector-, category- or
activity-specific reference levels,

are constructed, including, for
example, key parameters,
assumptions, definitions,

methodologies, data sources and
models used;

(i) For  Parties with  nationally
determined  contributions  that
contain non-greenhouse-gas

The State of Kuwait uses [IPCC methodology
and guidelines 2006 as guided by 1/CP.21
Article 4, paragraph 13 of the Paris
Agreement for the inventory of their GHG
emissions and removals for the four sectors
(Energy, IPPU, Agriculture, Forestry and
Other Land Use, waste)

Also, using the default value of emission
factors.




components, information on
assumptions and methodological
approaches used in relation to those
components, as applicable;

(iii))For climate forcers included in
nationally determined contributions
not covered by IPCC guidelines,
information on how the climate
forcers are estimated;

(iv) Further technical information, as
necessary,

g. The intention to wuse voluntary
cooperation under Article 6 of the Paris
Agreement, if applicable.

Reduction of 7.4% in 2035 relative to BAU
voluntary funded, other financial support
facilitate from the using of the new
mechanism.

Furthermore, article 6 of the Paris Agreement
is an additional mechanism to achieve cost-
efficient emission reductions, facilitate the
transfer of carbon mitigation technology, and
deliver significant sustainable development
benefits.

6. How the Party considers that its NDC
circumstances

is fair and ambitious in light of its national

a. How the Party considers that its NDC is
fair and ambitious in the light of its
national circumstances;

The State of Kuwait is a non-annex I party
with a vision to shift to a low carbon economy
by 2050 and believes that the NDC's
ambitious target conforms to Article 2 of the
Convention.

The NDC is an ambitious economy-wide goal
that is consistent with the best available
science and evidence.

b. Fairness considerations, including
reflecting on equity;

The State of Kuwait will use appropriate
methods and assumptions when reporting its
progress in implementing the second NDC in
its Biennial Transparency Report

c.How the Party has addressed Article 4,
paragraph 3, of the Paris Agreement;

Kuwait’s enhanced NDC represents a
progression of ambition compared to its initial
NDC communicated in 2018 upon ratifying
the Paris Agreement.

d. How the Party has addressed
Article 4, paragraph 4, of the Paris
Agreement;

Not applicable.

e. How the Party has addressed Article 4,
paragraph 6, of the Paris Agreement.

Not applicable.

VI




7. How the NDC contributes towards achieving the objectives of the Convention as set

out in its Article 2

a. How the NDC contributes towards
achieving the objective of the
Convention as set out in its Article 2;

Kuwait considers the Paris Agreement to be in
line with achieving the objective of the
Convention as set out in its Article2. Kuwait’s
enhanced NDC is consistent with the Paris
Agreement and its long-term temperature
goal. See 6(a) and 6(b) for more information.

b. How the NDC contributes towards
Article 2, paragraph 1(a), and Article 4,
paragraph 1, of the Paris Agreement.

The State of Kuwait attaches great importance
to the international efforts aimed at
confronting global warming, believes that
addressing this phenomenon is a common
responsibility among the countries of the
world, albeit to varying degrees. Therefore,
the State of Kuwait is keen to raise its
capabilities in dealing with issues related to
climate change, simultaneously with its
efforts to adapt with the negative effects of
this phenomenon and its consequences in the
social and economic dimensions. See 6(a) and
6(b) for more information.
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FOREWORD

On behalf of Kuwait’s government, it is my pleasure to submit Kuwait’s First Biennial Update
Report to the Secretariat of the United Nations Framework Convention on Climate Change (UNFCCC).
This report was prepared according to the guidelines approved by the parties and the methodologies of
the Intergovernmental Panel on Climate Change (IPCC).

Kuwait already experiences high temperatures of up to 48 degrees Celsius in the summer, with a

reading of 54 degrees Celsius in July 2016 north of Kuwait City. Notably, this was the highest
temperature in the Eastern Hemisphere and Asia in recorded history. With climate projections showing
even higher future temperatures and a decrease in the already low annual rainfall of Kuwait, the
negative impacts of climate change on the country, especially those related to food security, water
resources, public health, marine ecosystems, and coastal zones, have come in to focus.
Kuwait’s First Biennial Update Report presents the results of a series of studies that reveal how changes
in local temperature and rainfall patterns, as well as rising seas, are expected to adversely affect vital
sectors of the country. This report also includes an inventory of greenhouse gases from key sectors for
year 2016, with an analysis of the emission reduction potential of a set of voluntary mitigation efforts
through 2035.

In order to address climate change, the Kuwait Environment Public Authority established the
Environmental Protection Law in 2014 and completed its bylaws in 2018. This represents an important
pivot point for Kuwait, as there is now legislative and regulatory authority for monitoring and
documenting greenhouse gas emissions. Both the public and private sectors are being engaged to
ensure that future greenhouse gas emission inventories are complete, consistent, and accurate.

Sheikh Abdullah Ahmad Al Hamoud Al-Sabah
Chairman of the Board & Director General of Kuwait

Environment Public Authority
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EXECUTIVE SUMMARY

National Circumstances

The State of Kuwait is located at the north eastern corner of the Arabian Peninsula and has borders with the
Republic of Iraq and the Kingdom of Saudi Arabia. It covers a total land area of nearly 18 thousand square kms
and is roughly 170 kms across from East to West and 200 kms across from North to South. Kuwait shares a 495
kms border with Saudi Arabia to the south and 195 kms with Iraq to the north and west (see Figure ES-1).

Kuwait has a hyper-arid desert climate that is
highly variable with recurrent extremes. Maximum
daily temperatures can reach 45°C during the
summer during which there is no rainfall. Much
of Kuwait is characterized by loose, mobile
surface sediments that have very low levels of
nutrients and organic matter. While rich in
terrestrial and marine biodiversity, these systems
are fragile and highly vulnerable to climate
change. Kuwait is also one of the world’s most
water-stressed countries, with the lowest per
capita renewable internal freshwater availability of
any country, requiring extensive seawater
desalination to meet water demand. The
population is overwhelmingly urban and has (ES-1): Satellite image of the State of Kuwait.
grown rapidly since the discovery of oil in the late (Source: e- Misk, KEPA)
1930s, with over 98% of the population currently
living in urban areas which are mostly located along the coast. A modern country with an extensive, modern and
well-maintained network of road infrastructure, Kuwait also has a modern healthcare system and a healthy
populace; recent trends show a decrease in the incidence of communicable diseases and an increase in life
expectancy. Kuwait is one of the world’s leading oil producers, possessing the world’s fifth largest crude oil
reserves and has one of the wealthiest economies in the Arabian Gulf region. Throughout its modern history,
Kuwait has heavily relied on food imports since only a negligible fraction of food demand can be met by local
agriculture.

Greenhouse Gas Inventory and Mitigation Action

Kuwait compiled an update to its inventory of greenhouse gas emissions for the year 2016 (see Table ES-2).
Total and net GHG emissions in 2016 were 86,336.448 Gg CO2-equivalent, which includes 82,556.572 Gg from
energy; 1,932.156 Gg from industrial processes and product use; 154.371 Gg from agriculture, -13.932 Gg from
forestry and other land use and 1,706.539 Gg from waste. Emissions from perfluorocarbons (PFCs),
hydrofluorocarbons (HFCs) and sulfur hexafluoride (SF6) in Kuwait are negligible as the products containing
these gases are not produced in the country. The Tier-1 approach of the IPCC guidelines was utilized in the
calculations for all reporting categories, since State of Kuwait does not have national emission factors and does
not have detailed data to calculate the inventory.
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GHG Sources & Sinks CO2-equiv CO2 CH4 | N20
1 Energy 82556.572 81985.033 {10.919| 1.104
2 | Industrial processes and product use 1932.156 1932.156 0.0 0.0
3 Agriculture 154.371 2.761 6.570 | 0.044
4 Forestry & other Land Use -13.190 -13.190 0.0 0.0
5 Waste 1706.539 4.172 77.847|0.218
Total National Emissions 86349.638 83924.122 |95.336| 1.366
Net National Emissions 86336.448 83910.932 |95.336| 1.366
(ES-2): Kuwait Greenhouse Gas emissions for 2016

Kuwait is committed to efforts that harmonize economic growth with a low-carbon, climate-resilient
development. Domestically, it has already undertaken several strategic projects to reduce its carbon footprint by
promoting clean energy initiatives, introducing new low-carbon technologies, and developing long-term
partnerships to exploit sustainable energy opportunities (see Figure ES-3). Progress toward such actions is
already underway, and when fully implemented by 2035 will result in total annual emission reductions of about
5,600 Gg, with cumulative emission reductions of neatly 60,000 Gg of CO2-equivalent.

(ES-3): Left: Projected CO2e emission reductions in the GHG Mitigation Scenario;
Right: Projected CO2e emissions in the Baseline and GHG Mitigation Scenarios

Vulnerability Assessments

All land areas of Kuwait will become warmer in the future, with the greatest change projected to occur during
the winter months. Across the entire country, annual average temperatures show the greatest rise under RCP8.5,
between 4.3° to 4.5°C by the 2071-2100 period (see Figure ES-4), compared to the historical average. Kuwait will
also become drier in the future, with average annual rainfall in the western part of the country showing the
greatest decrease under RCP8.5, roughly between 15% and 18% lower than the historical average. The Arabian
Gulf water will also experience change. Historical monthly sea surface temperatures in the Arabian Gulf have
steadily increased at a rate of 0.6 (£0.3) °C per decade, a trend three times greater than the concurrent global
average.



Many sectors are vulnerable to these climatic changes, with potentially grave environmental and social effects,
compounded by the country’s adaptation challenges. A summary of the key findings of the vulnerability
assessments is contained in the bullets below.

ES-4: Annual average projected change in temperature under RCP4.5 (left) and RCP8.5 (right) for the 2071-2100 period
(Sources: CORDEX-MENA; ICBA)

. Coastal zones: Rising sea levels pose threats of wetland flooding, aquifer and agricultural soil
contamination, destructive erosion and lost habitat for fish, birds, and plants. Sea level rise also poses a threat
to the built environment in the form of Arabian Gulf waters reaching further inland, particularly under high
tide conditions and especially when combined with storm surge associated with extreme storm events.
Boubyan Island would be highly impacted under by sea level rise, with roughly half the island inundated in
the highest sea level rise scenario. Only the relatively higher land in the interior of the island would be visible
by the end of this century. Coastal areas along Kuwait Bay are also projected to be adversely impacts by
rising seas, especially the western coast near Doha Port and densely populated neighborhoods around
Kuwnit City.

. Water resources: Population growth, urbanization, industrial growth, and agricultural development are
key drivers underlying Kuwait’s high per capita water consumption. Coupled with a hyper-arid environment,
low annual rainfall, no permanent lakes or rivers, and limited fresh groundwater resources, sustainable water
resource management is a key national priority. A number of potential adaptation policies were analyzed (i.c.,
water tariffs, improved water efficiency, leak reduction, and improved irrigation efficiency) with each
showing significant water savings and associated carbon dioxide emissions.

= Public health: With climate change, increased heat stress from higher temperatures and increased
cardiovascular and respiratory diseases associated with more frequent dust storms, represent looming health
threats to the population. These additional risks could exacerbate current major health problems such as
ischemic heart disease, stroke, road injury and lower respiratory infections, whilst potentially undermining
Kuwait’s social protection systems.



Domestic measurement, reporting and verification (MRV) arrangements

Since the State of Kuwait signed the United Nations Framework Convention on Climate Change (UNFCCC),
as the national focal point for this agreement, the Environment Public Authority has sought to develop an
administrative and technical system (see Figure ES-5) to deal with the requirements of the UNFCCC through the
Environmental Protection Law (Law No. 42 of 2014) and the amendments thereto that were promulgated under
Law No. 99 of 2015. These legislations regulate the general policy framework for environmental protection in the
State of Kuwait. The current national system for measurement, reporting and verification outlined in Figure ES-5
below will be improved in 2020 with a new MRV system that fulfills the requirements of the Convention.

(ES -5): Current Kuwait Domestic MRV Framework

Economic and Social Consequences of the Impacts of Response Measures

Climate change response measures instituted to minimize emissions of greenhouse gases often exert profound
adverse effects on sustainable development plans and programs of many developing countries. These effects are
particularly severe on those countries whose economies are heavily dependent on a single sector such as

hydrocarbons and tourism. The State of Kuwait will have its own
evaluation system for the adverse effects of climate change and the
impact of response measures on the country, with work going on to
enhance the modeling activities and data sets for assessing the impacts of
implemented response measures on the national circumstances of State of
Kuwait. To do so, Kuwait needs to be provided with support such as
financial support, technology need assessments and national capacity
building.

The State of Kuwait is working on maintaining public life and
continuing all services and developing facilities in all aspects based on the
2035 Vision "New Kuwait"(see Figure ES-6). Pursuing economic
diversification in the State of Kuwait requires the professional
development of Kuwait’s human resources sector. The country suffers
from a shortfall of professional human resources. To start building
human resource capacity, the country needs to invest in the infrastructure

ES-6: 2035 vision New Kuwait logo

of its education, research and technology development sectors. Strong levels of domestic investment and
financing in the country’s human resources to develop skills and expertise are necessary.




Constraints, gaps, needs, and support received

® Constraints, gaps, and needs to be addressed in relation to the undertaking of climate change-related actions:
Inadequate capacity (technical, financial and institutional) remains one of Kuwait’s significant challenges as it
confronts climate change. Enhancing capacity will depend on overcoming serious institutional, financial and
technical constraints and gaps that currently interfere with affective action. With adequate support, Kuwait can
build climate change resilience and explore the viability of low-emission development trajectories.

® Support received for the implementation of climate change-related actions and for the preparation of the BUR:
The state of Kuwait received financial support from Global Environment Facility (GEF) for preparing and
communicating Initial National Communication of the State of Kuwait, Second National Communication of
the State of Kuwait and the biannual updated report. The technical support for these reports was provided by
the Regional Office for West Asia of the United Nations Environment Programme (UNEP-ROWA).
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