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LEGAL CONSEQUENCES 
OF THE CONSTRUCTION OF A WALL 

IN THE OCCUPIED PALESTINIAN TERRITORY 

Jurisdiction of' the ('ourt tu give the advi.sory opinion requested. 
Article 65, parugra,vh 1, qf' the Stutute - Article 96, puragruph 1, of' the 

Charter - Power (?/'(?eneral A.s.semblj~ to request advisory opinions . -  Activi- 
ties oJ' As.sembly. 

Events leuding tu ~ h e  ado~~t ion  cf' Generul Assembly re.solutiol~ ES-10114 
reyuesting the adïi.sory opinion. 

Contention thut Generul Assembly acted ultra vires under the Charter - 
Article 12, parugraph 1. und Article 24 of' the Charter - Uniteri Nations prac- 
f icc concerning ~ / Z C  intcv-pretation 9 f' Article 12, paragruph 1, uf' Charter - - Ge17- 
erul As.~cvnbly did no/ exceed its conlpeten<,e. 

Request ,fur opinion adopted by the Tentlî Emergency Speciul Session of' 
the Generul Assenzbly - Sessiorr converled pursuant tu resolution 377 A (J') 
("Uniting,fir Peuce") - Conditions set by that resolution - Regularity of' 
procedure ,fOlloi.2~ed 

Alleged lack of clarity oJ' the terrrrs of the question - Purportedly abstruct 
nature of' the question - Political aspects of the question - Motives suid to 
have inspirer1 the requrst and opinion's possible imp1ication.r - "Legal" nature 
qf' question i~rzaflfctc,d. 

Court hailing juri.vd,iction to give udvi.sory opinion requested 

Discretionary powe,r cf' Court to ~kc ide  vvhether it should give an opinion. 
Article 65, purugruph 1, of S t u t u t e -  Relevunce cf luck of consent o f u  State 

concerned - Questio,~ cannot be regurded only as a bilateral matter between 
Isruel and Palestine but is directly of'concern to the United Nations - Possible 
~ffkcrs of' opinion on a political, negotiuted solution to the Israeli-Palc~stiniun 
conjict - Questiorr r8rpre.snzting olîly ot7e aspect of Isracli-Pule.~tiniun conjict 
- Sujfic.ienc.y of infornzation and evidence ai~ailable to Court - U.s<ful purpose 
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of opinion - Nullus commodum capere potest de sua injuria propria - Opin- 
ion to he givtw to the General Assembly, not to a specijîc State or entity. 

No "compelling reason" for Court to use its discretionary power not to give 
an advisory opinion. 

"Legal consequence5" of the construction o f a  wall in the Occupied Pulestin- 
ian Territory, including in and around East Jerusalem - Scope of question 
posed - Request for opinion limited to the legal consequences of the construc- 
tion of those parts qftlle wull .situated in Occupied Palestinian Territory - Use 
of' the term "wall". 

Historical background. 
Description of' the i.t,all. 

Applicable kzw. 
United Nations Charter - General As.sembly resolution 2625 ( X X V )  - Ille- 

galitj? q fany  territorial acquisition resulting from the threat or use of force - 
Right of'peoples to self-determination. 

International humunitarian /au> - Regulations annexed to the Fourth Hague 
Convention of 1907 - Fourth Geneva Convention of 1949 - Applicability of 
Fourth Geneva Convention in the Occupied Palestinian Territory - Human 
riglzts Iaw -- - International Covenant on Civil and Political Rights - Internu- 
tionul Covenant on Economic, Social and Cultural Rights - Convention on the 
Rights o f  the Child - Relutionship betvveen international humanitarian law and 
humun rights law - A,pplicability of'human rights instruments outside national 
territorjj - Applicabill'ty of those instruments in the Occupied Palestinian Ter- 
ritory. 

Settlements e.stublis/ied by Israel in breuch oj'international law in the Occu- 
pied Palestiniun Territ(sïy - Construction of the wall and its ussociuted régime 
create a ':fait accompr'i" on the ground that could well becorne permanent - 
Risk of situation tantainount to de facto annexation - Construction of the wall 
severely impedes the exercise by the Pulestinian people qf its right to self- 
determination und is thereji~re a breach of Israel's obligation to respect that 
right. 

Applicublc> provisions of international hunzanitarian law and human rights 
instruments relevant to the present case - -  Destruction and requi.vition qfprop- 
c,rties - Restrictions on freedom o f  movement of inhabitants of' the Occupied 
Palestinian Territory -- Inzpediment.r to the exercise by those concerned of the 
right to ivork, to lzealt.h, to education and to an adequate stanùurd of living - 
Demographic changes in the Occupied Palestinian Territory - Provisions of' 
international lzumanituriun Iaw enabling account to be taken ofmilitary exigen- 
cies - C1au.se.s in humcïn rights  instrument.^ qualifj'ing rights guarunteed or pro- 
viding for d~7rogution - Construction of the wuIl and its associated rGgime 
cannot be dustijied by militury exigencies or by the requirements of national 
security or public order -- Breach hy Israel qf various of'its obligations under 



the applicable provisions of' international humunitariun law and human rights 
instruments. 

Selfldefence - Article 51 of the Charter - Attacks against Israel not imput- 
able to u foreign State - Threat invoked to justify the construction of the 1~*a11 
originating ivithin a te,rritory over ivhich Israel exercises control Article 51 
not relevant in the pre:ient case. 

Statc of' necessity Customury internationai /air - Conditions - Con- 
struction qf the wu11 not the only nîeuns to  sufkguard Israel's interests aguinst 
the peril inv«ked 

Construction of the wall and its u.vsociated rkgime are contra- to interna- 
tional IUCV. 

Legal consequences the violation b j  Israel of' its oh1igation.s. 
Isruel's international responsibility - Israel obliged to comply ivith the inter- 

national obligations it has hreached by the con.struction of the wall -- Israel 
obliged to put un end t,o the violation oj ' i ts international obligations - Obliga- 
tinn to ceuse ,furthwith the works of' construction of the ~ ~ z l l ,  to dismantle it 
,f'orthwitli und to repeal or render in~i fect ive  forthwith the legislutive and regu- 
latory acts relating to its construction, save where relevant fOr compliance by 
Israel with ils obligation to make reparation f i ~ r  the damage caused - Israel 
obliged to make reparation fur the dumuge caused to al1 natural or 1egalperson.s 
affected by con.struction of the ivall. 

Legal consequences .f0r States other than Israel - Erga omnes churacter of' 
certain obligations viohted by Israel - Obligation for al1 States not to recog- 
nizcJ the illegc~l situation resulting ,fi.orn construction uf' the itlall and not to 
render aid or a,s.~istance in maintaining the situation creuted by such construc- 
tion - Obligationfi>r al1 States, while respecting the Charter and international 
luii,. to see to it that an,y inîpediment, resulting from the construction of the ivu11, 
to the exercise by the Palestinian people of its right to selfdetermination is 
brought to an end - Obligation fi)r al1 States parties to the Fourtli Geneva 
Convention, while respecting the Charter and international law, to ensure com- 
pliunce by lsrael with international humunitarian luiv us embodied in that Con- 
vention - Ner,d jOr the United Nations, and especiully the General Assembly 
and the Security Couni:.il, to consider i.vhutfurther action is required to bring to 
an end the illegal situution re.sulting,from the construction qf' the ivall and its 
associated rkgime, taking due account cd' the A d v i s o j  Opinion. 

Construction qf ' the ~~vall niust be pluced in a more general context - Obliga- 
tion of'Israel and Palestine scrupulously to observe international humanitarian 
a - Implementation in goodfuith ~ f ' a l l  relevant Security Council resolutions, 
in particz~lar re~olutiorls 242 (lY67) and 338 (1973) - "Roaclmap" - Need 
,for Ifforts to be encouruged »,;th a vieiv to achieving as soon as possible, on the 
basis of international Itztv, u negotiated solution to the outstanding problerns and 
the establishme~it of 'a  Palestiniun State, ivith peacc, and security ,for al1 in the 
region. 
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ADVISORY OPINION 

Present : President SHI ; Vice-President RANJEVA ; Judges GUILLAUME, KOROMA, 
VERESHCHETIN, HIUUINS, PARRA-ARANUUREN, KOOIJMANS, REZEK, 
AL-KHASAWPIEH, BUERUENTHAL, ELARABY, OWADA, SIMMA, TOMKA; 
Re,pistrur COUVREUR. 

On the legal consequences of the construction of a wall in the Occupied 
Palestinian Territory, 

composed as above, 

giivs the following /idvisury Opinion: 

1. The question on which the advisory opinion of the Court has been 
requested is set forth in resolution ES-10114 adopted by the General Assembly 
of the United Nation:; (hereinafter the "General Assembly") on 8 December 
2003 at its Tenth Em~rrgency Special Session. By a letter dated 8 December 
2003 and received in the Registry by facsimile on 10 December 2003, the origi- 
nal of which reached the Registry subsequently, the Secretary-General of the 
United Nations officially communicated to the Court the decision taken by the 
General Assen~bly to submit the question for an advisory opinion. Certified 
true copies of the English and French versions of resolution ES-10114 were 
enclosed with the letter. The resolution reads as follows: 

"The Generul ~lssemhiy,  

Reuffirming its resolution ES-10113 of 21 October 2003, 

Guidcld by the principles of the Charter of the United Nations, 

Awure of the established principle of international law on the inadmis- 
sibility of the acquisition of territory by force, 

Awcire ulso that developing friendly relations among nations based on 
respect for the principle of equal rights and self-determination of peoples is 
among the purpoises and principles of the Charter of the United Nations, 

Reculling relevant General Assembly resolutions, including resolu- 
tion 18 1 (11) of 29 November 1947, which partitioned mandated Palestine 
into two States, one Arab and one Jewish, 

Reculling ulso the resolutions of the tenth emergency special session of 
the General Assernbly, 

Reculling jurthcr relevant Securily Council resolutions, including reso- 
lutions 242 (19671 of 22 November 1967, 338 (1973) of 22 October 1973, 
267 (1969) of 3 J~ily 1969, 298 (1971) of 25 September 1971, 446 (1979) of 
22 March 1979, 452 (1979) of 20 July 1979, 465 (1980) of 1 March 1980, 
476 (1980) of 30 June 1980, 478 (1980) of 20 August 1980, 904 (1994) of 
18 March 1994, 1073 (1996) of 28 September 1996,1397 (2002) of 12 March 
2002 and 15 15 (2003) of 19 November 2003, 



ReufJlrrning the applicability of the Fourth Geneva Convention' as well 
as Additional Protocol 1 to the Geneva Conventions2 to the Occupied 
Palestinian Territory, including East Jerusalem, 

Reculling the Reguiations annexed to the Hague Convention Respecting 
the Laws and Customs of War on Land of 1907', 

Welcoming the convening of the Conference of High Contracting Parties 
to  the Fourth Gerieva Convention on measures to enforce the Convention 
in the Occupied Palestinian Territory, including Jerusalem, at Geneva on 
15 July 1999, 

E,xprrssing i t s  .support for the declaration adopted by the reconvened 
Conference of High Contracting Parties at  Geneva on 5 December 2001, 

Rec,alling in particular relevant United Nations resolutions affirming 
that Israeli settleiments in the Occupied Palestinian Territory, including 
East Jerusalem, are illegal and an obstacle to peace and to economic and 
social developmerit as well as those demanding the complete cessation of 
settlement activities, 

Reculling relevant United Nations resolutions affirming that actions 
taken by Israel, the occupying Power, to change the status and demo- 
graphic composition of Occupied East Jerusalem have no legal validity 
and are nuIl and void, 

Noting the agreements reached between the Government of Israel and 
the Palestine Liberation Organization in the context of the Middle East 
peace process. 

Gruvelj~ concerisrd a t  the commencement and continuation of construc- 
tion by Israel, the occupying Power, of a wall in the Occupied Palestinian 
Territory, including in and around East Jerusalem, which is in departure 
from the Armistice Line of 1949 (Green Line) and which has involved the 
confiscation and destruction of Palestinian land and resources, the disrup- 
tion of the lives of thousands of protected civilians and the de facto 
annexation of large areas of territory, and underlining the unanimous 
opposition by the international community to  the construction of that 
wall, 

Gruvc,ly c,oncer,aed also at  the even more devastating impact of the pro- 
jected parts of the wall on the Palestinian civilian population and on the 
prospects for solbing the Palestinian-Israeli conflict and establishing peace 
in the region, 

Wrlcoming the report of 8 September 2003 of the Special Rapporteur of 
the Commission on Human Rights on the situation of human rights in the 
Palestinian territories occupied by Israel since 19674, in particular the sec- 
tion regarding thi: wall, 

' United Nations, Treuty Series, Vol. 75,  No. 973. 
Ihid, Vol. 1125, No .  17512. 
See Carnegie Endowment for International Peace, The Hague Conventions und 

Di~clrircrtions of'185)Y und IV07 (New York. Oxford University Press, 1915). 
E/CN.4/2004/6. 
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Afjrming the riecessity of ending the conflict on the basis of the two- 
State solution of israel and Palestine living side by side in peace and secu- 
rity based on the Armistice Line of 1949, in accordance with relevant 
Security Council and General Assembly resolutions, 

Having receiveid witlz appreciation the report of the Secretary-General, 
submitted in accclrdance with resolution ES-1011 35, 

Braring in mind that the passage of time further compounds the diffi- 
culties on the ground, as Israel, the occupying Power, continues to  refuse 
to comply with international law vis-à-vis its construction of the above- 
mentioned wall, with al1 its detrimental implications and consequences, 

Decides, in accordance with Article 96 of the Charter of the United 
Nations, to request the International Court of Justice, pursuant to  
Article 65 of the Statute of the Court, to  urgently render an advisory 
opinion on the fclllowing question : 

What are the legal consequences arising from the construction of the 
wall being built by Israel, the occupying Power, in the Occupied Pales- 
tinian Territory, including in and around East Jerusalem, as described in 
the report of thie Secretary-General, considering the rules and principles 
of international law, including the Fourth Geneva Convention of 1949, 
and relevant Security Council and General Assembly resolutions? 

AIES- 10/248." 

Also enclosed with the letter were the certified English and French texts of the 
report of the Secretary-General dated 24 November 2003, prepared pursuant 
to General Assembly resolution ES-10113 (AIES-101248), to  which resolution 
ES- 1011 4 makes reference. 

2. By letters dated 10 December 2003, the Registrar notified the request for 
an advisory opinion to al1 States entitled to  appear before the Court, in accord- 
ance with Article 66, 7paragraph 1, of the Statute. 

3. By a letter dated 11 December 2003, the Government of Israel informed 
the Court of its position on the request for an advisory opinion and on the 
procedure to  be follo~ved. 

4. By an Order of 19 December 2003, the Court decided that the United 
Nations and its Member States were likely, in accordance with Article 66, para- 
graph 2, of the Statute, to be able to furnish information on al1 aspects raised 
by the question subnlitted to the Court for an advisory opinion and fixed 
30 January 2004 as the time-limit within which written statements might be 
submitted to  it on the question in accordance with Article 66, paragraph 4, of 
the Statute. By the same Order, the Court further decided that, in the light of 
resolution ES-10114 and the report of the Secretary-General transmitted with 
the request, and takirig into account the fact that the General Assembly had 
granted Palestine a spircial status of observer and that the latter was co-sponsor 
of the draft resolution requesting the advisory opinion, Palestine might also 
submit a written statement on the question within the above time-limit. 

5. By the aforesai'd Order, the Court also decided, in accordance with 



Article 105, paragraph 4, of the Rules of Court, to hold public hearings during 
which oral statements and comments might be presented to it by the United 
Nations and its Member States, regardless of whether or not they had submit- 
ted written statements, and fixed 23 February 2004 as the date for the opening 
of the said hearings. By the same Order, the Court decided that, for the reasons 
set out above (see par,xgraph 4), Palestine might also take part in the hearings. 
Lastly, it invited the United Nations and its Member States, as well as Pales- 
tine. to inform the Registry, by 13 February 2004 at  the latest, if they were 
intending to take part in the above-mentioned hearings. By letters of 19 Decem- 
ber 2004, the Registrar informed them of the Court's decisions and transmitted 
to them a copy of the Order. 

6. Ruling on requests submitted subsequently by the League of Arab States 
and the Organization of the Islamic Conference, the Court decided, in accord- 
ance with Article 66 of its Statute, that those two international organizations 
were likely to  be able to  furnish information on the question submitted to  the 
Court, and that consecquently they might for that purpose submit written state- 
ments within the time-limit fixed by the Court in its Order of 19 December 2003 
and take part in the hearings. 

7. Pursuant to Article 65, paragraph 2, of the Statute, the Secretary-General 
of the United Nations communicated to the Court a dossier of documents 
likely to throw light upon the question. 

8. By a reasoned Order of 30 January 2004 regarding its composition in the 
case, the Court decided that the matters brought to its attention by the Gov- 
ernment of Israel in a letter of 31 December 2003, and in a confidential letter of 
15 January 2004 addressed to the President pursuant to Article 34, para- 
graph 2, of the Rules of Court, were not such as to preclude Judge Elaraby 
from sitting in the case. 

9. Within the time-limit fixed by the Court for that purpose, written state- 
ments were filed by, in1 order of their receipt : Guinea, Saudi Arabia, League of 
Arab States, Egypt, Cameroon, Russian Federation, Australia, Palestine, 
United Nations, Jordan, Kuwait, Lebanon, Canada, Syria, Switzerland, Israel, 
Yemen, United States: of America, Morocco, Indonesia, Organization of the 
Islamic Conference, France, Italy, Sudan, South Africa, Germany, Japan, Nor- 
way, United Kingdoni, Pakistan, Czech Republic, Greece, Ireland on its own 
behalf, lreland on behalf of the European Union, Cyprus, Brazil, Namibia, 
Malta, Malaysia, Netherlands, Cuba, Sweden, Spain, Belgium, Palau, Feder- 
ated States of Micronesia, Marshall Islands, Senegal, Democratic People's 
Republic of Korea. Upon receipt of those statements, the Registrar transmitted 
copies thereof to the United Nations and its Member States, to Palestine, to the 
League of Arab States and to the Organization of the lslamic Conference. 

10. Various commuinications were addressed to these latter by the Registry, 
concerning in particullar the measures taken for the organization of the oral 
proceedings. By comiriunications of 20 February 2004, the Registry transmitted 
a detailed timetable of the hearings to those of the latter who, within the time- 
limit fixed for that purpose by the Court, had expressed their intention of 
taking part in the afoi-ementioned proceedings. 

1 1. Pursuant to Article 106 of the Rules of Court, the Court decided to make 
the written statements accessible to  the public, with effect from the opening of 
the oral proceedings. 



12. In the course o î  hearings held from 23 to 25 February 2004, the Court 
heard oral statements, in the following order, by: 

j'ur Palestine: H.E.  Mr. Nasser Al-Kidwa, Ambassador, Perma- 
nent Observer of Palestine to  the United Nations, 

Ms Stephanie Koury, Member, Negotiations Sup- 
port Unit, Counsel, 

Mr. James Crawford, S.C., Whewell Professor of 
International Law, University of Cambridge, Mem- 
ber of the Institute of International Law, Counsel 
and Advocate, 

Mr. Georges Abi-Saab, Professor of International 
Law, Graduate Institute of International Studies, 
Geneva, Member of the Institute of International 
Law, Counsel and Advocate, 

Mr. Vaughan Lowe, Chichele Professor of Interna- 
tional Law, University of Oxford, Counsel and Advo- 
cate, 

Mr. Jean Salmon, Professor Emeritus of Interna- 
tional Law, Université libre de Bruxelles, Member 
of the lnstitute of International Law, Counsel and 
Advocate; 

,fur the Republic H.E. Mr. Aziz Pahad, Deputy Minister for Foreign 
qf'South Africu: Affairs, Head of Delegation, 

Judge M. R. W. Madlanga, S.C.; 

,for the People's Mr. Ahmed Laraba, Professor of International 
Dernocrutic Re- Law; 
public qf' Algeriu: 

for the Kingdom 
of' Saurii Arabia: 

,fur the People's 
Republic of 
Bangladesh : 

,fur Belize: 

for the Republic qf' 
Cuba : 

for the Republic. of 
Indonesia : 

,fur the Hushernite 
Kingdom c?f' 
Jordan : 

H.E. Mr. Fawzi A. Shobokshi, Ambassador and 
Permanent Representative of the Kingdom of Saudi 
Arabia to the United Nations in New York, Head of 
Delegation ; 

H.E. Mr. Liaquat Ali Choudhury, Ambassador of 
the People's Republic of Bangladesh to the King- 
dom of the Netherlands; 

Mr. Jean-Marc Sorel, Professor at  the University of 
Paris 1 (Panthéon-Sorbonne) ; 

H.E. Mr. Abelardo Moreno Fernandez, Deputy 
Minister for Foreign Affairs; 

H.E. Mr. Mohammad Jusuf, Ambassador of the 
Republic of Indonesia to  the Kingdom of the 
Netherlands, Head of Delegation; 

H.R.H. Ambassador Zeid Ra'ad Zeid Al-Hussein, 
Permanent Representative of the Hashemite 
Kingdom of Jordan to the United Nations, New 
York, Head of Delegation, 

Sir Arthur Watts, K.C.M.G., Q.C., Senior Legal 



,/Or the Repuhlic of' 
Madagascar : 

jOr the Republic of' 
Senegul: 

,for the Repuhlic of' 
the Sudan: 

fOr the League of 
Arah States: 

for the Organiza- 
tion of the Islamic 
Conference: 

Adviser to the Government of the Hashemite King- 
dom of Jordan; 

H.E. Mr. Alfred Rambeloson, Permanent Repre- 
sentative of Madagascar to the Office of the United 
Nations at Geneva and to the Specialized Agencies, 
Head of Delegation ; 

H.E. Datuk Seri Syed Hamid Albar, Foreign Min- 
ister of Malaysia, Head of Delegation; 

H.E. Mr. Saliou Cissé, Ambassador of the Repub- 
lic of Senegal to the Kingdom of the Netherlands, 
Head of Delegation; 

H.E. Mr. Abuelgasim A. Idris, Ambassador of the 
Republic of the Sudan to the Kingdom of the 
Netherlands ; 

Mr. Michael Bothe. Professor of Law, Head of the 
Legal Team; 

H.E. Mr. Abdelouahed Belkeziz, Secretary General 
of the Organization of the Islamic Conference, 

Ms Monique Chemillier-Gendreau, Professor of 
Public Law, University of Paris VII-Denis Diderot, 
as Counsel. 

13. When seised of a request for an  advisory opinion, the Court must 
first consider whether it has jurisdiction to give the opinion requested and 
whether, should the answer be in the affirmative, there is any reason why 
it should decline to exercise any such jurisdiction (see Legality cf the 
Threut or Use of niucleur Weapons, Advisory Opinion, I.C.J. Reports 
1996 ( 1 ) ,  p. 232, para. 10). 

14. The Court will thus first address the question whether it possesses 
jurisdiction to give the advisory opinion requested by the General Assem- 
bly on 8 December 2003. The competence of the Court in this regard is 
based on Article 65, paragraph 1 ,  of its Statute, according to which the 
Court "may give an  ;~dvisory opinion on any legal question at  the request 
of whatever body inay be authorized by or  in accordance with the 
Charter of the United Nations to make such a request". The Court 
has already had occiision to indicate that : 

"It is . . . a precondition of the Court's competence that the advi- 
sory opinion be requested by an  organ duly authorized to seek it 
under the Charter, that it be requested on a legal question, and that, 
except in the case of the General Assembly or  the Security Council, 
that question should be one arising within the scope of the activities 
of the requesting organ." (Application for Review of Judgemrnt No. 
273 of the United Nutions Administrative Tribunal, Advisory Opin- 
ion, I.C.J. Repc~rts 1982, pp. 333-334, para. 21.) 

12 



15. It is for the Court to satisfy itself that the request for an advisory 
opinion comes from an organ or agency having competence to make it. 
In the present instance, the Court notes that the General Assembly, 
which seeks the advisory opinion, is authorized to do so by Article 96, 
paragraph 1, of the Charter, which provides: "The General Assembly or 
the Security Councill may request the International Court of Justice to 
give an advisory opinion on any legal question." 

16. Although the above-mentioned provision states that the General 
Assembly may seek an advisory opinion "on any legal question", the 
Court has sometime:~ in the past given certain indications as to the rela- 
tionship between the question the subject of a request for an advisory 
opinion and the activities of the General Assembly (Interpretution of 
Peace Treaties with Bulgaria, Hu~zgury and Romania, I. C. J. Reports 
1950, p. 70; Legu1it.y qf the Threat or Use of Nucleur Weapons, I. C. J. 
Reports 1996 ( I ) ,  pp. 232 and 233, paras. 11 and 12). 

17. The Court will so proceed in the present case. The Court would 
observe that Article 10 of the Charter has conferred upon the General 
Assembly a competence relating to "any questions or any matters" within 
the scope of the Chairter, and that Article 11, paragraph 2, has specifically 
provided it with competence on "questions relating to the maintenance of 
international peace a~nd security brought before it by any Member of the 
United Nations . . ." and to make recommendations under certain con- 
ditions fixed by thoa: Articles. As will be explained below, the question of 
the construction of the wall in the Occupied Palestinian Territory was 
brought before the General Assembly by a number of Member States in 
the context of the 1Tenth Emergency Special Session of the Assembly, 
convened to deal with what the Assembly, in its resolution ES-1012 of 
25 April 1997, considered to constitute a threat to international peace 
and security. 

18. Before furthei- examining the problems of jurisdiction that have 
been raised in the present proceedings, the Court considers it necessary to 
describe the events ithat led to the adoption of resolution ES-10114, by 
which the General P~ssembly requested an advisory opinion on the legal 
consequences of the construction of the wall in the Occupied Palestinian 
Territory. 

19. The Tenth Eniergency Special Session of the General Assembly, at 
which that resolution was adopted, was first convened following the 
rejection by the Security Council, on 7 March and 21 March 1997, as a 
result of negative votes by a permanent member, of two draft resolutions 
concerning certain Israeli settlements in the Occupied Palestinian Terri- 
tory (see, respectively, SI19971199 and SIPV.3747, and SI19971241 and 
SlPV.3756). By a letter of 31 March 1997, the Chairman of the Arab 
Group then requested "that an emergency special session of the General 
Assembly be convened pursuant to resolution 377 A (V) entitled 'Uniting 



for Peace' " with a view to discussing "Illegal Israeli actions in occupied 
East Jerusalem and the rest of the Occupied Palestinian Territory" (letter 
dated 31 March 199'7 from the Permanent Representative of Qatar to the 
United Nations addressed to the Secretary-General, AIES-1011, 22 April 
1997, Annex). The rnajority of Members of the United Nations having 
concurred in this reqluest, the first meeting of the Tenth Emergency Spe- 
cial Session of the General Assembly took place on 24 April 1997 (see 
AIES-1011, 22 April 1997). Resolution ES-1012 was adopted the following 
day ; the General Assembly thereby expressed its conviction that : 

"the repeated viiolation by Israel, the occupying Power, of interna- 
tional law and lits failure to comply with relevant Security Council 
and General A,ssembly resolutions and the agreements reached 
between the parties undermine the Middle East peace process and 
constitute a threat to international peace and security", 

and condemned the "illegal Israeli actions" in occupied East Jerusalem 
and the rest of the Occupied Palestinian Territory, in particular the con- 
struction of settlements in that territory. The Tenth Emergency Special 
Session was then ad-journed temporarily and has since been reconvened 
11 times (on 15 July 1997, 13 November 1997, 17 March 1998, 5 Febru- 
ary 1999, 18 October 2000, 20 December 2001, 7 May 2002, 5 August 
2002, 19 September 2003, 20 October 2003 and 8 December 2003). 

20. By a letter dated 9 October 2003, the Chairman of the Arab 
Group, on behalf of the States Members of the League of Arab States, 
requested an immediate meeting of the Security Council to consider the 
"grave and ongoing Israeli violations of international law, including 
international humanitarian law, and to take the necessary measures in 
this regard" (letter ol-9 October 2003 from the Permanent Representative 
of the Syrian Arab Republic to the United Nations to the President of 
the Security Council. Sl20031973, 9 October 2003). This letter was accom- 
panied by a draft resolution for consideration by the Council, which con- 
demned as illegal the construction by Israel of a wall in the Occupied 
Palestinian Territory departing from the Armistice Line of 1949. The 
Security Council heltl its 4841 st and 4842nd meetings on 14 October 2003 
to consider the item entitled "The situation in the Middle East, including 
the Palestine question". It then had before it another draft resolution 
proposed on the sam,e day by Guinea, Malaysia, Pakistan and the Syrian 
Arab Republic, which also condemned the construction of the wall. This 
latter draft resolution was put to a vote after an open debate and was not 
adopted owing to the negative vote of a permanent member of the Coun- 
cil (SlPV.484 1 and SlPV.4842). 

On 15 October 2003, the Chairman of the Arab Group, on behalf of 
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the States Members of the League of Arab States, requested the resump- 
tion of the Tenth Eniergency Special Session of the General Assembly to 
consider the item of "Illegal Israeli actions in Occupied East Jerusalem 
and the rest of the Occupied Palestinian Territory" (AIES-101242); this 
request was supported by the Non-Aligned Movement (AIES-101243) 
and the Organization of the Islamic Conference Group at the United 
Nations (AIES-101244). The Tenth Emergency Special Session resumed 
its work on 20 October 2003. 

21. On 27 October 2003, the General Assembly adopted resolution 
ES-10113, by which it demanded that 

"Israel stop and reverse the construction of the wall in the Occupied 
Palestinian Territory, including in and around East Jerusalem, which 
is in departure of the Armistice Line of 1949 and is in contradiction 
to relevant provisions of international law" (para. 1). 

In paragraph 3, the Assembly requested the Secretary-General 

"to report on compliance with the . . . resolution periodically, with 
the first report on compliance with paragraph 1 [of that resolution] 
to be submitted within one month . . .". 

The Tenth Emergency Special Session was temporarily adjourned and, 
on 24 November 2003, the report of the Secretary-General prepared pur- 
suant to General Assembly resolution ES-10113 (hereinafter the "report 
of the Secretary-General") was issued (AIES- 101248). 

22. Meanwhile, or1 19 November 2003, the Security Council adopted 
resolution 1515 (2003), by which it "Endorse[d] the Quartet Perfor- 
mance-based Roadmap to a Permanent Two-State Solution to the Israeli- 
Palestinian Conflict". The Quartet consists of representatives of the 
United States of America, the European Union, the Russian Federation 
and the United Nations. That resolution 

"Cull[ed] on the parties to fulfil their obligations under the Road- 
map in cooperation with the Quartet and to achieve the vision of 
two States living side by side in peace and security." 

Neither the "Roadrnap" nor resolution 15 15 (2003) contained any 
specific provision coricerning the construction of the wall, which was not 
discussed by the Security Council in this context. 

23. Nineteen days later, 011 8 December 2003, the Tenth Emergency 
Special Session of the General Assenlbly again resumed its work, follow- 
ing a new request by the Chairman of the Arab Group, on behalf of the 
States Members of tlhe League of Arab States, and pursuant to resolu- 
tion ES-10113 (letter dated I December 2003 to the President of the Gen- 
eral Assembly from Ihe Chargé d'affaires a.i. of the Permanent Mission 
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of Kuwait to the Uniited Nations, AIES-101249,2 December 2003). It was 
during the meeting convened on that day that resolution ES-10114 request- 
ing the present advisory opinion was adopted. 

24. Having thus recalled the sequence of events that led to the adop- 
tion of resolution ES-10114, the Court will now turn to the questions of 
jurisdiction that have been raised in the present proceedings. First, Israel 
has alleged that, given the active engagement of the Security Council with 
the situation in the Middle East, including the Palestinian question, the 
General Assembly acted ultra vires under the Charter when it requested 
an advisory opinion on the legal consequences of the construction of the 
wall in the Occupied Palestinian Territory. 

25. The Court has already indicated that the subject of the present 
request for an advisory opinion falls within the competence of the Gen- 
eral Assembly under the Charter (see paragraphs 15-17 above). However, 
Article 12, paragrapli 1, of the Charter provides that: 

"While the Security Council is exercising in respect of any dispute 
or situation the functions assigned to it in the present Charter, the 
General Assembly shall not make any recommendation with regard 
to that dispute or situation unless the Security Council so requests." 

A request for an advisory opinion is not in itself a "recommendation" by 
the General Assembly "with regard to [a] dispute or situation". It has 
however been argued in this case that the adoption by the General 
Assembly of resolution ES-10114 was ultra vires as not in accordance 
with Article 12. The Court thus considers that it is appropriate for it to 
examine the significance of that Article, having regard to the relevant 
texts and the practicii of the United Nations. 

26. Under Article 24 of the Charter the Security Council has "primary 
responsibility for the maintenance of international peace and security". 
In that regard it cari impose on States "an explicit obligation of com- 
pliance if for example it issues an order or command . . . under Chap- 
ter VII" and can, to that end, "require enforcement by coercive action" 
(Certuin E.ipcnsc.s of the United Nations (Article 17, paragruph 2 ,  cf the 
Charter), Advisory (3pinion, I. C. J. Reports 1962, p. 163). However, the 
Court would emphasize that Article 24 refers to a primary, but not 
necessarily exclusive, competence. The General Assembly does have 
the power, inter alia, under Article 14 of the Charter, to "recommend 
measures for the peaceful adjustment" of various situations ( i h i d ) .  

"[Tlhe only limitation which Article 14 imposes on the General 



Assembly is the restriction found in Article 12, namely, that the 
Assembly shoultl not recommend measures while the Security Coun- 
cil is dealing with the same matter unless the Council requests it to 
do so." (1. C. J. Reports 1962, p. 163.) 

27. As regards the practice of the United Nations, both the General 
Assembly and the lsecurity Council initially interpreted and applied 
Article 12 to the effect that the Assembly could not make a recommenda- 
tion on a question concerning the maintenance of international peace 
and security while the matter remained on the Council's agenda. Thus the 
Assembly during its fourth session refused to recommend certain meas- 
ures on the questiori of Indonesia, on the ground, inter alia, that the 
Council remained seised of the matter (OfJicial Records of the General 
Assembly, Fourth Session, Ad Hoc Politicul Committee, Summary 
Records of Meetings, 27 Septemher-7 Decemher 1949, 56th Meeting, 
3 December 1949, p. 339, para. 118). As for the Council, on a number of 
occasions it deleted items from its agenda in order to enable the Assem- 
bly to deliberate on tlhem (for example, in respect of the Spanish question 
(OfJicial Records of the Security Council, First Year: Second Series, 
No. 21, 79th Meeting, 4 November 1946, p. 498), in connection with inci- 
dents on the Greek border (OfJicial Records o j  the Security Council, 
Second Yeur, No. 89,202nd Meeting, 15 September 1947, pp. 2404-2405) 
and in regard to the I[sland of Taiwan (Formosa) (OJficial Records of the 
Security Council, Fifith Year, No. 48, 506th Meeting, 29 September 1950, 
p. 5)). In the case of the Republic of Korea, the Council decided on 
31 January 1951 to remove the relevant item from the list of matters of 
which it was seised in order to enable the Assembly to deliberate on the 
matter (Oficial Records of the Security Council, Sixth Y e u ,  SlPV.531, 
53 1st Meeting, 3 1 Jainuary 195 1, pp. 11 -12, para. 57). 

However, this interpretation of Article 12 has evolved subsequently. 
Thus the General Assembly deemed itself entitled in 1961 to adopt recom- 
mendations in the rnatter of the Congo (resolutions 1955 (XV) and 
1600 (XVI)) and in 1963 in respect of the Portuguese colonies (resolution 
1913 (XVIII)) while those cases still appeared on the Council's agenda, 
without the Council having adopted any recent resolution concerning 
them. In response to a question posed by Peru during the twenty-third 
session of the GeneraI Assembly, the Legal Counsel of the United Nations 
confirmed that the Assembly interpreted the words "is exercising the 
functions" in Article 12 of the Charter as meaning "is exercising the func- 
tions at this moment" (General Assembly, Twenty-third Session, Third 
Committee, 1637th meeting, AlC.3lSR. 1637, para. 9). Indeed, the Court 
notes that there has been an increasing tendency over time for the Gen- 
eral Assembly and the Security Council to deal in parallel with the same 
matter concerning the maintenance of international peace and security 
(see, for example, th<: matters involving Cyprus, South Africa, Angola, 
Southern Rhodesia and more recently Bosnia and Herzegovina and 



Somalia). It is often the case that, while the Security Council has tended 
to focus on the aspects of such matters related to international peace and 
security, the General Assembly has taken a broader view, considering 
also their humanitarian, social and economic aspects. 

28. The Court considers that the accepted practice of the General 
Assembly, as it has evolved, is consistent with Article 12, paragraph 1, of 
the Charter. 

The Court is accordingly of the view that the General Assembly, in 
adopting resolution ES-10114, seeking an advisory opinion from the 
Court. did not contravene the provisions of Article 12, paragraph 1. of 
the Charter. The Court concludes that by submitting that request the 
General Assembly did not exceed its competence. 

29. It has however been contended before the Court that the present 
request for an advisory opinion did not fulfil the essential conditions set 
by resolution 377 A i(V), under which the Tenth Emergency Special Ses- 
sion was convened and has continued to act. In this regard, it has been 
said, first, that "The Security Council was never seised of a draft resolu- 
tion proposing that tlhe Council itself should request an advisory opinion 
from the Court on the matters now in contention", and, that specific 
issue having thus never been brought before the Council, the General 
Assembly could not irely on any inaction by the Council to make such a 
request. Secondly, it has been claimed that, in adopting resolution 1515 
(2003), which endorsed the "Roadmap", before the adoption by the Gen- 
eral Assembly of resolution ES-10114, the Security Council continued to 
exercise its responsibility for the maintenance of international peace and 
security and that, as a result, the General Assembly was not entitled to 
act in its place. The validity of the procedure followed by the Tenth 
Emergency Special Session, especially the Session's "rolling character" 
and the fact that its meeting was convened to deliberate on the request 
for the advisory opiriion at the same time as the General Assembly was 
meeting in regular session, has also been questioned. 

30. The Court would recall that resolution 377 A (V) States that: 

"if the Security Council, because of lack of unanimity of the perma- 
nent members, fails to exercise its primary responsibility for the 
maintenance of international peace and security in any case where 
there appears to be a threat to the peace, breach of the peace, or act 
of aggression, the General Assernbly shall consider the matter imme- 
diately with a view to making appropriate recommendations to 
Members for collective measures . . .". 

The procedure provided for by that resolution is premised on two con- 
ditions, namely that the Council has failed to exercise its primary respon- 
sibility for the maintenance of international peace and security as a result 
of a negative vote of one or more permanent members, and that the situa- 



tion is one in which there appears to be a threat to the peace, breach of 
the peace, or act of aggression. The Court must accordingly ascertain 
whether these conditions were fulfilled as regards the convening of the 
Tenth Emergency Special Session of the General Assembly, in particular 
at the time when the Assembly decided to request an advisory opinion 
from the Court. 

3 1. In the light of the sequence of events described in paragraphs 18 to 
23 above, the Court observes that, at the time when the Tenth Emergency 
Special Session was convened in 1997, the Council had been unable to 
take a decision on the case of certain Israeli settlements in the Occupied 
Palestinian Territory, due to negative votes of a permanent member; and 
that, as indicated in resolution ES-1012 (see paragraph 19 above), there 
existed a threat to international peace and security. 

The Court further notes that, on 20 October 2003, the Tenth Emer- 
gency Special Session of the General Assembly was reconvened on 
the same basis as in 1997 (see the statements by the representatives of 
Palestine and Israel, AIES-IOlPV.21, pp. 2 and 5), after the rejection 
by the Security Council, on 14 October 2003, again as a result of the 
negative vote of a permanent member, of a draft resolution concerning 
the construction by lisrael of the wall in the Occupied Palestinian Terri- 
tory. The Court considers that the Security Council again failed to act 
as contemplated in resolution 377 A (V). It does not appear to the 
Court that the situation in this regard changed between 20 October 2003 
and 8 December 2003, since the Council neither discussed the construc- 
tion of the wall nor adopted any resolution in that connection. Thus, the 
Court is of the view that, up to 8 December 2003, the Council had not 
reconsidered the negritive vote of 14 October 2003. It follows that, during 
that period, the Tenth Emergency Special Session was duly reconvened 
and could properly be seised, under resolution 377 A (V), of the matter 
now before the Court. 

32. The Court would also emphasize that, in the course of this Emer- 
gency Special Session, the General Assembly could adopt any resolution 
falling within the suibject-matter for which the Session had been con- 
vened, and otherwise within its powers, including a resolution seeking the 
Court's opinion. It is irrelevant in that regard that no proposal had been 
made to the Security Council to request such an opinion. 

33. Turning now to alleged further procedural irregularities of the 
Tenth Emei-gency Special Session, the Court does not consider that the 
"rolling" character of that Session, namely the fact of its having been 
convened in April 1997 and reconvened 1 1  times since then, has any rele- 
vance with regard to the validity of the request by the General Assembly. 
The Court observes in that regard that the Seventh Emergency Special 
Session of the General Assembly, having been convened on 22 July 
1980, was subsequently reconvened four times (on 20 April 1982,25 June 
1982, 16 August 1982 and 24 September 1982), and that the validity of 
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resolutions or decisions of the Assembly adopted under such cir- 
cumstances was never disputed. Nor has the validity of any previous 
resolutions adopted during the Tenth Emergency Special Session been 
challenged. 

34. The Court alslo notes the contention by lsrael that it was improper 
to reconvene the Tenth Emergency Special Session at a time when the 
regular session of the General Assembly was in progress. The Court con- 
siders that, while it may not have been originally contemplated that it 
would be appropriate for the General Assembly to hold simultaneous 
emergency and regular sessions, no rule of the Organization has been 
identified which wo~ild be thereby violated, so as to render invalid the 
resolution adopting the present request for an advisory opinion. 

35. Finally, the 'Tenth Emergency Special Session appears to have 
been convened in accordance with Rule 9 (h l  of the Rules of Procedure 
of the General Asseinbly, and the relevant meetings have been convened 
in pursuance of the applicable rules. As the Court stated in its Advisory 
Opinion of 21 June 1971 concerning the Legul Consc~quentes for Stutes of 
the Continued Presence of' South Afiicu in Namibiu (Soutlz West Africa) 
notitithstan~fing Security Council Resolution 276 (1970),  a 

"resolution of a properly constituted organ of the United Nations 
which is passed in accordance with that organ's rules of procedure, 
and is declared by its President to have been so passed, must be 
presumed to have been validly adopted" (1. C. J. Reports 1971, p. 22, 
para. 20). 

In view of the foregoing, the Court cannot see any reason why that 
presumption is to be rebutted in the present case. 

36. The Court now turns to a further issue related to jurisdiction in the 
present proceedings., namely the contention that the request for an advi- 
sory opinion by the General Assembly is not on a "legal question" within 
the meaning of Article 96, paragraph 1,  of the Charter and Article 65, 
paragraph 1,  of the Statute of the Court. It has been contended in this 
regard that, for a question to constitute a "legal question" for the pur- 
poses of these two provisions, it must be reasonably specific, since other- 
wise it would not be amenable to a response by the Court. With regard to 
the request made in the present advisory proceedings, it has been argued 
that it is not possit~le to determine with reasonable certainty the legal 
meaning of the question asked of the Court for two reasons. 

First. it has been argued that the question regarding the "legal conse- 
quences" of the coinstruction of the wall only allows for two possible 
interpretations, each of which would lead to a course of action that is 



precluded for the Court. The question asked could first be interpreted as 
a request for the Court to find that the construction of the wall is illegal, 
and then to give its opinion on the legal consequences of that illegality. In 
this case, it has been contended, the Court should decline to respond to 
the question asked for a variety of reasons, some of which pertain to 
jurisdiction and others rather to the issue of propriety. As regards juris- 
diction, it is said thait, if the General Assembly had wished to obtain the 
view of the Court oin the highly complex and sensitive question of the 
legality of the construction of the wall, it should have expressly sought an 
opinion to that effect (cf. Exchange of Greek and Turkisk Populations, 
Advisory Opinion, 1925, P. C. I. J., Series B, No. 10, p. 17). A second pos- 
sible interpretation of the request, it is said, is that the Court should 
assume that the coristruction of the wall is illegal, and then give its 
opinion on the legal consequences of that assumed illegality. It has been 
contended that the Court should also decline to respond to the question 
on this hypothesis, since the request would then be based on a question- 
able assumption and since, in any event, it would be impossible to rule on 
the legal consequenciis of illegality without specifying the nature of that 
illegality. 

Secondly, it has been contended that the question asked of the Court is 
not of a "legal" character because of its imprecision and abstract nature. 
In particular, it has been argued in this regard that the question fails to 
specify whether the Court is being asked to address legal consequences 
for "the General Assembly or some other organ of the United Nations", 
"Member States of the United Nations", "Israel", "Palestine" or "some 
combination of the above, or some different entity". 

37. As regards the alleged lack of clarity of the terms of the General 
Assembly's request a~nd its effect on the "legal nature" of the question 
referred to the Court, the Court observes that this question is directed to 
the legal consequenc<:s arising from a given factual situation considering 
the rules and principles of international law, including the Geneva Con- 
vention relative to the Protection of Civilian Persons in Time of War of 
12 August 1949 (hereinafter the "Fourth Geneva Convention") and rele- 
vant Security Council and General Assembly resolutions. The question 
submitted by the Gerieral Assembly has thus, to use the Court's phrase in 
its Advisory Opinion on Western Suharu, "been framed in terms of law 
and raise[s] problems of international law"; it is by its very nature 
susceptible of a rep1:y based on law; indeed it is scarcely susceptible of 
a reply otherwise than on the basis of law. In the view of the Court, it is 
indeed a question of a legal character (see Western Sahara, Advisory 
Opinion, I. (I J. Reports 1975, p. 18,  para. 15). 

38. The Court would point out that lack of clarity in the drafting of a 
question does not deprive the Court of jurisdiction. Rather, such uncer- 
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tainty will require clarification in interpretation, and such necessary clari- 
fications of interpretirtion have frequently been given by the Court. 

In the past, both the Permanent Court and the present Court have 
observed in some cases that the wording of a request for an advisory 
opinion did not accurately state the question on which the Court's opin- 
ion was being soughi. (Interpretation of the Greco-Turkish Agreement of 
1 Decetnher 1926 (Final Protucol, Article IV) ,  Advisory Opinion, 1928, 
P.C. I. J., Series B, No. 16 ( I ) ,  pp. 14-16), or did not correspond to the 
"true legal question"' under consideration (Interpretation of' the Agree- 
ment o f 2 5  March 1951 between the W H O  und Egypt, Advisory Opinion, 
I. C.J. Reports 1980, pp. 87-89, paras. 34-36). The Court noted in one 
case that "the quedon put to the Court is, on the face of it, at once 
infelicitously expressed and vague" (Applic'ution for Reviel.~ qf Judge- 
metzt No. 273 of the United Nations Administrative Tribunal, Advisory 
Opinion, I. C,'. J. Reports 1982, p. 348, para. 46). 

Consequently, the Court has often been required to broaden, interpret 
and even reformulate the questions put (see the three Opinions cited 
above; see also Jaivc~rzinu, Advisory Opinion, 1923, P.C. I. J., Series B, 
No. 8 ;  A~ln?is.sihility of Hearings of Petitioners hy the Committee on 
South We.st A,fricu, Advisory Opinion, I. C. J. Reports 1956, p. 25; Certain 
E.~prnsrs of' the United Nations (Article 17, paragraph 2, of the Chur- 
ter), Advisory Opinion, I. C. J. Reports 1962, pp. 157-162). 

In the present instance, the Court will only have to do what it has often 
done in the past, namely "identify the existing principles and rules, inter- 
pret them and apply them . . ., thus offering a reply to the question posed 
based on law" (Legal'ity of' the Threat or Usr of Nuclear Wrupons, I. C. J. 
Rc~ports 1996 ( I ) ,  p. 234, para. 13). 

39. In the present instance, if the General Assembly requests the Court 
to state the "legal consequences" arising from the construction of the 
wall, the use of these terms necessarily encompasses an assessment of 
whether that constru~ction is or is not in breach of certain rules and prin- 
ciples of international law. Thus, the Court is first called upon to deter- 
mine whether such rules and principles have been and are still being 
breachcd by the conritruction of the wall along the planned route. 

40. The Court does not consider that what is contended to be the 
abstract nature of the question posed to it raises an issue of jurisdiction. 
Even when the matter was raised as an issue of propriety rather than one 
ofjurisdiction, in the case concerning the Legality o f the  Threat or Use of 
Nuclear Wpaponns, the Court took the position that to contend that it 
should not deal with a question couched in abstract terms is "a mere 
affirmation devoid oif any justification" and that "the Court may give an 
advisory opinion on any legal question, abstract or otherwise" (I.C.J. 
Reports 1996 ( 1 ) ,  p. 236, para. 15, referring to Conditions of Admissiot~ 
of LI Stute to Mc~mbership in the United Nations (Article 4 of the Chur- 
ter) ,  Advisory Opinion, 1948, I.C.J. Reports 1947-1948, p. 61; Effitct of 
A\vards of Compensation Made by the United Nations Administrative 
Tribunul, Advisoty Opiniotz, I. C. J. Reports 1954, p. 51 ; and Legul Con- 





The Court is of the view that there is no element in the present proceed- 
ings which could leald it to conclude otherwise. 

42. The Court a'ccordingly has jurisdiction to give the advisory 
opinion requested by resolution ES-10114 of the General Assembly. 

43. It has been contended in the present proceedings, however, that 
the Court should de~cline to exercise its jurisdiction because of the pres- 
ence of specific aspects of the General Assembly's request that would 
render the exercise of the Court's jurisdiction improper and inconsistent 
with the Court's judicial function. 

44. The Court has recalled many times in the past that Article 65, 
paragraph 1 ,  of its Statute, which provides that "The Court may give an 
advisory opinion . . ." (emphasis added), should be interpreted to mean 
that the Court has a discretionary power to decline to give an advisory 
opinion even if the conditions of jurisdiction are met (Legulity ef' the 
Tlzreut or Use of' Nucleur Weupons, Advisory Opinion, I. C. J. Reports 
1996 ( I ) ,  pp. 234-2115, para. 14). The Court however is mindful of the 
fact that its answer 'to a request for an advisory opinion "represents its 
participation in the activities of the Organization, and, in principle, 
should not be refuse:dm (Interprctution of' Pcuce Treuties ivith Bulguriu, 
Hungury und Ronîunia, First Plîu.se, Advisory Opinion, I. C. J. Reports 
1950, p. 71 : see also.. for example, D{ij(ijrence Relating to Inimunity jiorn 
Legul Process of u Special Rapporteur of' tlie Commission on Hutnan 
Riglîts, Advisorj, Opinion, I.C.J. Reports 1999 ( I ) ,  pp. 78-79, para. 29.) 
Given its responsibillities as the "principal judicial organ of the United 
Nations" (Article 92 of the Charter), the Court should in principle not 
decline to give an advisory opinion. In accordance with its consistent 
jurisprudence, only ",compelling reasons" should lead the Court to refuse 
its opinion (Certain Expcnses of' tlîe United Nutions (Article 17, puru- 
grupIz 2, of' the Churtcr), Advi.sorj Opinion, I. C. J. R~)port.s 1962, p. 155; 
see also, for exampli:, Diffi>rence Rrluting to Imnzunity fion? Lrgul Pro- 
cess ( ? f a  Sprcial Rczpporteur oj' tlzc Corntni,s.sion on Hunzun Rights, Advi- 
.sory Opinion, I. C.J. Reports 1999 ( I ) ,  pp. 78-79, para. 29.) 

The present Coui-t has never, in the exercise of this discretionary 
power, declined to respond to a request for an advisory opinion. Its deci- 
sion not to give the advisory opinion on the Legality of tlîe Use h j ~  u 
Stute of' Nuclear Ciéuporz.s in Armed ConJiet requested by the World 
Health Organization was based on the Court's lack of jurisdiction, and 
not on consideratioris of judicial propriety (see I. C. J. Reports 1996 ( I ) ,  
p. 235, para. 14). Orily on one occasion did the Court's predecessor, the 
Permanent Court of International Justice, take the view that it should 



not reply to a question put to it (Status of Eastern Curelia, Advisory 
Opinion, 1923, P. C..I. J . ,  Series B, No. 5) ,  but this was due to 

"the very particular circumstances of the case, among which were 
that the question directly concerned an already existing dispute, one 
of the States parties to which was neither a party to the Statute of 
the Permanent Court nor a Member of the League of Nations, 
objected to the proceedings, and refused to take part in any way" 
(Legalitj) of the Thrrat or Use of Nucleur Weupons, 1. C. J. Reports 
1996 ( I ) ,  pp. 235-236, para. 14). 

45. These considerations do not release the Court from the duty to sat- 
isfy itself, each time it is seised of a request for an opinion, as to the pro- 
priety of the exercise of its judicial function, by reference to the criterion 
of "compelling reasons" as cited above. The Court will accordingly 
examine in detail and in the light of its jurisprudence each of the argu- 
ments presented to it in this regard. 

46. The first such argument is to the effect that the Court should not 
exercise its jurisdiction in the present case because the request concerns a 
contentious matter between Israel and Palestine, in respect of which 
Israel has not conserited to the exercise of that jurisdiction. According to 
this view, the subject-matter of the question posed by the General Assem- 
bly "is an integral part of the wider Israeli-Palestinian dispute concerning 
questions of terrorisrn, security, borders, settlements, Jerusalem and other 
related matters". Israel has emphasized that it has never consented to the 
settlement of this wider dispute by the Court or by any other means of 
compulsory adjudication; on the contrary, it contends that the parties 
repeatedly agreed that these issues are to be settled by negotiation, with 
the possibility of an agreement that recourse could be had to arbitration. 
It is accordingly contended that the Court should decline to give the 
present Opinion, on the basis inter uliu of the precedent of the decision of 
the Permanent Couirt of International Justice on the Stutus of Eustern 
Careliu. 

47. The Court observes that the lack of consent to the Court's conten- 
tious jurisdiction by interested States has no bearing on the Court's juris- 
diction to give an advisory opinion. In an Advisory Opinion of 1950, the 
Court explained that : 

"The consent of States, parties to a dispute, is the basis of the 
Court's jurisdicition in contentious cases. The situation is different in 
regard to advisory proceedings even where the Request for an Opin- 
ion relates to a legal question actually pending between States. The 
Court's reply ir; only of an advisory character: as such, it has no 
binding force. lit follows that no State, whether a Member of the 



United Nations or not, can prevent the giving of an Advisory Opin- 
ion which the United Nations considers to be desirable in order to 
obtain enlightenment as to the course of action it should take. The 
Court's Opinion is given not to the States, but to the organ which is 
entitled to request it; the reply of the Court, itself an 'organ of the 
United Nations', represents its participation in the activities of the 
Organization, and, in principle, should not be refused." (Interpretu- 
tion of' Peuce Treuties ivith Bulgaria, Hungur-v and Romuniu, First 
Phase, Aclvisorj, Opinion, I.  C'. J. Reports 1950, p. 71 ; see also West- 
ern Sahara, I. C J .  Reports 1975, p. 24, para. 31.) 

It followed from this that, in those proceedings, the Court did not refuse 
to respond to the request for an advisory opinion on the ground that, in 
the particular circunnstances, it lacked jurisdiction. The Court did how- 
ever examine the oplnosition of certain interested States to the request by 
the General Assembly in the context of issues of judicial propriety. Com- 
menting on its 1950 decision, the Court explained in its Advisory Opinion 
on Western Sahuru fhat it had "Thus . . . recognized that lack of consent 
might constitute a ground for declining to give the opinion requested if, 
in the circumstances of a given case, considerations of judicial propriety 
should oblige the Court to refuse an opinion." The Court continued: 

"In certain circumstances . . . the lack of consent of an 
interested Stati: may render the giving of an advisory opinion 
incompatible vvith the Court's judicial character. An instance 
of this would be when the circumstances disclose that to  give 
a reply would hiave the effect of circumventing the principle that a 
State is not obliged to allow its disputes to be submitted to judicial 
settlement without its consent." ( We.stc.rn Suharu, 1. C. J. Reports 
1975, p. 25, paras. 32-33.) 

In applying that pririciple to the request concerning Western S u h ~ ~ r u ,  the 
Court Sound that a legal controversy did indeed exist, but one which had 
arisen during the proceedings of the General Assembly and in relation 
to matters with which the Assembly was dealing. It had not arisen 
independently in bilateral relations (ibid., p. 25, para. 34). 

48. As regards the request for an advisory opinion now before it, the 
Court acknowledges that Israel and Palestine have expressed radically 
divergent views on the legal consequences of Israel's construction of the 
wall, on which the Court has been asked to pronounce. However, as the 
Court has itself noted, "Differences of views . . . on legal issues have 
existed in practically every advisory proceeding" (Legul Conseyuences for 
Stutes oJ' the Corîtit?urc/ Presence of South Afiicu in Numihiu (South 
West A,frica) notizitlîstcrnding Security Council Resolution 276 ( 1  970), 
Advisory Opinion, I. C. J. Reports 1971, p. 24, para. 34). 

49. Furthermore, the Court does not consider that the subject-matter 



of the General Asse:mbly's request can be regarded as only a bilateral 
matter between 1srai:l and Palestine. Given the powers and responsibili- 
ties of the United Naltions in questions relating to international peace and 
security, it is the Court's view that the construction of the wall must be 
deemed to be directlly of concern to the United Nations. The responsibil- 
ity of the United Nations in this matter also has its origin in the Mandate 
and the Partition Resolution concerning Palestine (see paragraphs 70 and 
71 below). This resp'onsibility has been described by the General Assem- 
bly as "a permanent responsibility towards the question of Palestine until 
the question is resolved in al1 its aspects in a satisfactory manner in 
accordance with international legitimacy" (General Assembly resolu- 
tion 571107 of 3 December 2002). Within the institutional framework of 
the Organization, thi.s responsibility has been manifested by the adoption 
of many Security Council and General Assembly resolutions, and by the 
creation of several subsidiary bodies specifically established to assist in 
the realization of the inalienable rights of the Palestinian people. 

50. The object of the request before the Court is to obtain from the 
Court an opinion which the General Assembly deems of assistance to it 
for the proper exercise of its functions. The opinion is requested on a 
question which is of particularly acute concern to the United Nations, 
and one which is loirated in a much broader frame of reference than a 
bilateral dispute. In the circumstances, the Court does not consider that 
to give an opinion would have the effect of circumventing the principle of 
consent to judicial settlement, and the Court accordingly cannot, in the 
exercise of its discretion, decline to give an opinion on that ground. 

51. The Court now turns to another argument raised in the present 
proceedings in support of the view that it should decline to exercise its 
jurisdiction. Some participants have argued that an advisory opinion 
from the Court on the legality of the wall and the legal consequences of 
its construction couild impede a political, negotiated solution to the 
Israeli-Palestinian conflict. More particularly, it has been contended that 
such an opinion could undermine the scheme of the "Roadmap" (see 
paragraph 22 above), which requires Israel and Palestine to comply with 
certain obligations iin various phases referred to therein. The requested 
opinion, it lias been alleged, could complicate the negotiations envisaged 
in the "Roadmap", and the Court should therefore exercise its discretion 
and decline to reply to the question put. 

This is a submission of a kind which the Court has already had to con- 
sider several times iri the past. For instance, in its Advisory Opinion on 
the Legulity of the 7'hreut or Use of Nucleur Weapons, the Court stated : 



"It has . . . been submitted that a reply from the Court in this case 
might adversely affect disarmament negotiations and would, there- 
fore, be contrary to the interest of the United Nations. The Court is 
aware that, no matter what might be its conclusions in any opinion 
it might give, they would have relevance for the continuing debate 
on the matter iri the General Assembly and would present an addi- 
tional element in the negotiations on the matter. Beyond that, the 
effect of the opinion is a matter of appreciation. The Court has 
heard contrary positions advanced and there are no evident criteria 
by which it can prefer one assessment to another." (1. C.J. Rc~ports 
1996 ( I ) ,  p. 23;', para. 17; see also Western Suhuru, 1. C. J. Reports 
1975, p. 37, para. 73.) 

52. One participaint in the present proceedings has indicated that the 
Court, if it were to give a response to the request, should in any event do 
so keeping in mind 

"two key aspects of the peace process: the fundamental principle 
that permanent status issues must be resolved through negotiations; 
and the need during the interini period for the parties to fulfil their 
security responsibilities so that the peace process can succeed". 

53. The Court is conscious that the "Roadmap", which was endorsed 
by the Security Coiuncil in resolution 1515 (2003) (see paragraph 22 
above), constitutes ,I negotiating framework for the resolution of the 
Israeli-Palestinian conflict. It is not clear, however, what influence the 
Court's opinion might have on those negotiations: participants in 
the present proceedings have expressed differing views in this regard. 
The Court cannot regard this factor as a compelling reason to decline to 
exercise its jurisdictiisn. 

54. It was also put to the Court by certain participants that the ques- 
tion of the construction of the wall was only one aspect of the Israeli- 
Palestinian conf ict, which could not be properly addressed in the present 
proceedings. The Court does not however consider this a reason for it to 
decline to reply to the question asked. The Court is indeed aware that the 
question of the wall is part of a greater whole, and it would take this 
circumstance carefully into account in any opinion it might give. At the 
same time, the question that the General Assembly has chosen to ask of 
the Court is confinecl to the legal consequences of the construction of the 
wall, and the Court would only examine other issues to the extent that 
they might be necessary to its consideration of the question put to it. 

55. Several participants in the proceedings have raised the further 



CONSTRUCTION OF A WALL (ADVISORY OPINION) 161 

argument that the Court should decline to exercise its jurisdiction because 
it does not have at its disposa1 the requisite facts and evidence to enable 
it to reach its concluisions. In particular, Israel has contended, referring to 
the Advisory Opinion on the Interpretation of Peace Treaties with Bul- 
guria, Hungary and Romuniu, that the Court could not give an opinion 
on issues which raisi: questions of fact that cannot be elucidated without 
hearing al1 parties to the conflict. According to Israel, if the Court 
decided to give the requested opinion, it would be forced to speculate 
about essential fact,s and make assumptions about arguments of law. 
More specifically, lsrael has argued that the Court could not rule on the 
legal consequences of the construction of the wall without enquiring, 
first, into the nature and scope of the security threat to which the wall is 
intended to respond and the effectiveness of that response, and, second, 
into the impact of the construction for the Palestinians. This task, which 
would already be difficult in a contentious case, would be further com- 
plicated in an advisory proceeding, particularly since Israel alone pos- 
sesses much of the riecessary information and has stated that it chooses 
not to address the merits. Israel has concluded that the Court, confronted 
with factual issues inipossible to clarify in the present proceedings, should 
use its discretion and decline to conlply with the request for an advisory 
opinion. 

56. The Court observes that the question whether the evidence avail- 
able to it is sufficient to give an advisory opinion must be decided in each 
particular instance. In its Opinion concerning the Interpretation of' Peace 
Treaties with Bulg~iria, Hungary and Romania (I .  C. J. Reports 1950, 
p. 72) and again in its Opinion on the We,stern Saharu, the Court made 
it clear that what is decisive in these circumstances is 

"whether the Court has before it sufficient information and evidence 
to enable it to arrive at a judicial conclusion upon any disputed 
questions of fact the determination of which is necessary for it to 
give an opinion in conditions compatible with its judicial character" 
(Western Suhara, I. C. J. Reports 1975, pp. 28-29, para. 46). 

Thus, for instance, in the proceedings concerning the Status of Eastern 
Carelia, the Permanent Court of International Justice decided to decline 
to give an Opinion i,izter uliu because the question put "raised a question 
of fact which coulcl not be elucidated without hearing both parties" 
(Interpretation of Prace Treaties witl~ Bulgaria, Hungary and Romania, 
I. C. J. Reports 1950, p. 72; see Status o j  Eastern Carelia, P.C. I. J. ,  
Series B, No. 5 ,  p. 28). On the other hand, in the Western Suhara Opinion, 
the Court observed that it had been provided with very extensive docu- 
mentary evidence of the relevant facts (I.C.J. Reports 1975, p. 29, 
para. 47). 

57. In the present instance, the Court has at its disposal the report of 
the Secretary-General, as well as a voluminous dossier submitted by him 
to the Court, comprising not only detailed information on the route of 



the wall but also on its humanitarian and socio-economic impact on the 
Palestinian population. The dossier includes several reports based on on- 
site visits by speciall rapporteurs and competent organs of the United 
Nations. The Secreiary-General has further submitted to the Court a 
written statement updating his report, which supplemented the infor- 
mation contained thierein. Moreover, numerous other participants have 
submitted to the Court written statements which contain information 
relevant to a response to the question put by the General Assembly. The 
Court notes in particular that Israel's Written Statement, although 
limited to issues of jurisdiction and judicial propriety, contained observa- 
tions on other matters, including Israel's concerns in terms of security, 
and was accompanied by corresponding annexes; many other documents 
issued by the Israeli Government on those matters are in the public 
domain. 

58. The Court finds that it has before it sufficient information and evi- 
dence to enable it to give the advisory opinion requested by the General 
Assembly. Moreover, the circumstance that others may evaluate and 
interpret these facts in a subjective or  political manner can be no argu- 
ment for a court of law to abdicate its judicial task. There is therefore in 
the present case no lack of information such as to constitute a compelling 
reason for the Couri to decline to give the requested opinion. 

59. In their written statements, some participants have also put for- 
ward the argument that the Court should decline to give the requested 
opinion on the legal consequences of the construction of the wall because 
such opinion would lack any useful purpose. They have argued that the 
advisory opinions ol' the Court are to be seen as a means to enable an 
organ or agency in need of legal clarification for its future action to 
obtain that clarification. In the present instance, the argument continues, 
the General Assembly would not need an opinion of the Court because it 
has already declarecl the construction of the wall to be illegal and has 
already determined the legal consequences by demanding that Israel stop 
and reverse its construction, and further, because the General Assembly 
has never made it cli:ar how it intended to use the opinion. 

60. As is clear from the Court's jurisprudence, advisory opinions have 
the purpose of furnishing to the requesting organs the elements of law 
necessary for them iri their action. In its Opinion concerning Reservutions 
to the Convention on the Prevention und Punishment of the Crime of' 
Genocide, the Court observed : "The object of this request for an Opinion 
is to guide the United Nations in respect of its own action." (I.C.J. 
Reports 1951, p. 19.) Likewise, in its Opinion on the Leg~il  Consequences 
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West AfLica) notwithstann'ing Security Council Resolution 276 ( 1  9701, 
the Court noted: "The request is put forward by a United Nations organ 
with reference to its own decisions and it seeks legal advice from the 
Court on the consequences and implications of these decisions." (1. C. J. 
Reports 1971, p. 24, para. 32.) The Court found on another occasion that 
the advisory opinion it was to give would "furnish the General Assembly 
with elements of a le,gal character relevant to its further treatment of the 
decolonization of WJestern Sahara" ( Western Sahara, I. C. J. Reports 
1975, p. 37, para. 72). 

61. With regard to the argument that the General Assembly has not 
made it clear what use it would make of an advisory opinion on the wall, 
the Court would recall, as equally relevant in the present proceedings, 
what it stated in its Opinion on the Legality of tlzc~ Tlzreat or Use of' 
Nuclear Wc~upons : 

"Certain States have observed that the General Assembly has not 
explained to the Court for what precise purposes it seeks the advi- 
sory opinion. Nevertheless, it is not for the Court itself to purport to 
decide whether or not an advisory opinion is needed by the Assem- 
bly for the performance of its functions. The General Assembly has 
the right to decide for itself on the usefulness of an opinion in the 
light of its own needs." (I.C.J. Rcjports 1996 (11, p. 237, para. 16.) 

62. It follows that the Court cannot decline to answer the question 
posed based on the ground that its opinion would lack any useful pur- 
pose. The Court canriot substitute its assessment of the usefulness of the 
opinion requested for that of the organ that seeks such opinion, namely 
the General Assembly. Furthermore, and in any event, the Court con- 
siders that the General Assembly has not yet determined al1 the possible 
consequences of its own resolution. The Court's task would be to deter- 
mine in a comprehensive manner the legal consequences of the construc- 
tion of the wall, while the General Assembly - and the Security Council 
- may then draw conclusions from the Court's findings. 

63. Lastly, the Court will turn to another argument advanced with 
regard to the propriety of its giving an advisory opinion in the present 
proceedings. Israel has contended that Palestine, given its responsibility 
for acts of violence against Israel and its population which the wall is 
aimed at addressing, cannot seek from the Court a remedy for a situation 
resulting from its owni wrongdoing. In this context, Israel has invoked the 
maxim n~tllus cotnmodum capere potest (le sua injuria propria, which it 
considers to be as relevant in advisory proceedings as it is in contentious 
cases. Therefore, Israel concludes, good faith and the principle of "clean 
hands" provide a conipelling reason that should lead the Court to refuse 
the General Assembl!~'~ request. 



64. The Court does not consider this argument to be pertinent. As 
was emphasized earlier, it was the General Assembly which requested 
the advisory opinion, and the opinion is to be given to the General 
Assembly, and not to a specific State or entity. 

65. In the light of the foregoing, the Court concludes not only that 
it has jurisdiction to give an opinion on the question put to it by the 
General Assembly (see paragraph 42 above), but also that there is no 
compelling reason lor it to use its discretionary power not to give 
that opinion. 

66. The Court will now address the question put to it by the General 
Assembly in resolution ES-10114. The Court recalls that the question is as 
follows : 

"What are the legal consequences arising from the construction of 
the wall being built by Israel, the occupying Power, in the Occupied 
Palestinian Territory, including in and around East Jerusalem, as 
described in th12 report of the Secretary-General, considering the 
rules and principles of international law, including the Fourth 
Geneva Convention of 1949, and relevant Security Council and 
General Assembly resolutions?" 

67. As explained in paragraph 82 below, the "wall" in question is 
a complex construction, so that that term cannot be understood in a 
limited physical sense. However, the other terms used, either by Israel 
("fence") or by the Secretary-General ("barrier"), are no more accurate if 
understood in the physical sense. In this Opinion, the Court has therefore 
chosen to use the terminology employed by the General Assembly. 

The Court notes fiirthermore that the request of the General Assembly 
concerns the legal consequences of the wall being built "in the Occupied 
Palestinian Territory, including in and around East Jerusalem". As also 
explained below (see paragraphs 79-84 below), some parts of the complex 
are being biiilt, or are planned to be built, on the territory of Israel itself; 
the Court does not (consider that it is called upon to examine the legal 
consequences arising from the construction of those parts of the wall. 

68. The question put by the General Assembly concerns the legal con- 
sequences of the construction of the wall in the Occupied Palestinian Ter- 
ritory. However, in order to indicate those consequences to the General 
Assembly the Court must first determine whether or not the construction 
of that wall breaches international law (see paragraph 39 above). It will 
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therefore make this determination before dealing with the consequences 
of the construction. 

69. To do so, the Court will first make a brief analysis of the status of 
the territory concerried, and will then describe the works already con- 
structed or in course of construction in that territory. It will then indicate 
the applicable law before seeking to establish whether that law has been 
breached. 

70. Palestine was part of the Ottoman Empire. At the end of the First 
World War, a class "A" Mandate for Palestine was entrusted to Great 
Britain by the League of Nations, pursuant to paragraph 4 of Article 22 
of the Covenant, which provided that: 

"Certain comimunities, formerly belonging to the Turkish Empire 
have reached a stage of development where their existence as inde- 
pendent nations can be provisionally recognized subject to the ren- 
dering of administrative advice and assistance by a Mandatory until 
such time as they are able to stand alone." 

The Court recalls that in its Advisory Opinion on the Internationul 
Status c?f'South West Africa, speaking of mandates in general, it observed 
that "The Mandate \vas created. in the interest of the inhabitants of the 
territory, and of humanity in general, as an international institution with 
an international object - a sacred trust of civilization." (1. C. J. Reports 
1950, p. 132.) The Court also held in this regard that "two principles 
were considered to t ~ e  of paramount importance: the principle of non- 
annexation and the principle that the well-being and development o f .  . . 
peoples [not yet able: to govern themselves] form[ed] 'a sacred trust of 
civilization' " (ihid., p. 13 1). 

The territorial bouindaries of the Mandate for Palestine were laid down 
by various instruments, in particular on the eastern border by a British 
memorandum of 16 September 1922 and an Anglo-Transjordanian Treaty 
of 20 February 1928. 

71. In 1947 the United Kingdom announced its intention to complete 
evacuation of the m,andated territory by 1 August 1948, subsequently 
advancing that date to 15 May 1948. In the meantime, the General 
Assembly had on 29 November 1947 adopted resolution 181 (II) on the 
future government of Palestine, which "Recommends to the United 
Kingdom . . . and to al1 other Members of the United Nations the adop- 
tion and implementation . . . of the Plan of Partition" of the territory, as 
set forth in the resoluition, between two independent States, one Arab, the 
other Jewish, as well as the creation of a special international régime for 
the City of Jerusaleni. The Arab population of Palestine and the Arab 
States rejected this plan, contending that it was unbalanced; on 14 May 



1948, Israel proclaimed its independence on the strength of the General 
Assembly resolution; armed conflict then broke out between Israel and a 
number of Arab States and the Plan of Partition was not implemented. 

72. By resolution 62 (1948) of 16 November 1948, the Security Council 
decided that "an armistice shall be established in al1 sectors of Palestine" 
and called upon the parties directly involved in the conflict to seek agree- 
ment to this end. Ir1 conformity with this decision, general armistice 
agreements were concluded in 1949 between Israel and the neighbouring 
States through mediation by the United Nations. In particular, one such 
agreement was signecl in Rhodes on 3 April 1949 between Israel and Jor- 
dan. Articles V and VI of that Agreement fixed the armistice demarcation 
line between Israeli and Arab forces (often later called the "Green Line" 
owing to the colour i~sed for it on maps; hereinafter the "Green Line"). 
Article I I I ,  paragraph 2, provided that "No element of the . . . military or 
para-military forces of either Party . . . shall advance beyond or pass over 
for any purpose whatsoever the Armistice Demarcation Lines . . ." It was 
agreed in Article VI, paragraph 8, that these provisions would not be 
"interpreted as prejudicing, in any sense, an ultimate political settlement 
between the Parties". It was also stated that "the Armistice Demarcation 
Lines defined in articles V and VI of [the] Agreement [were] agreed upon 
by the Parties without prejudice to future territorial settlements or bound- 
ary lines or to claims of either Party relating thereto". The Demarcation 
Line was subject to such rectification as might be agreed upon by the 
parties. 

73. In the 1967 arrned conflict, Israeli forces occupied al1 the territories 
which had constituted Palestine under British Mandate (including those 
known as the West Bank, lying to the east of the Green Line). 

74. On 22 November 1967, the Security Council unanimously adopted 
resolution 242 (1967), which emphasized the inadmissibility of acquisi- 
tion of territory by \var and called for the "Withdrawal of Israel armed 
forces from territories occupied in the recent conflict", and "Termination 
of al1 claims or states of belligerency". 

75. From 1967 oriwards, Israel took a number of measures in these 
territories aimed at changing the status of the City of Jerusalem. The 
Security Council, after recalling on a number of occasions "the principle 
that acquisition of territory by military conquest is inadmissible", con- 
demned those measuires and, by resolution 298 (1971) of 25 September 
1971, confirmed in the clearest possible terms that: 

"al1 legislative and administrative actions taken by Israel to change 
the status of the: City of Jerusalem, including expropriation of land 
and properties, transfer of populations and legislation aimed at the 
incorporation o î  the occupied section, are totally invalid and cannot 
change that status". 



Later, following the adoption by Israel on 30 July 1980 of the Basic 
Law making Jerusakm the "complete and united" capital of Israel, the 
Security Council, by resolution 478 (1980) of 20 August 1980, stated that 
the enactment of that Law constituted a violation of international law 
and that "al1 legislative and administrative measures and actions taken by 
Israel, the occupying Power, which have altered or purport to alter the 
character and status of the Holy City of Jerusalem . . . are nuIl and void". 
It fùrther decided "not to recognize the 'basic law' and such other actions 
by Israel that, as a reisult of this law, seek to alter the character and status 
of Jerusalem". 

76. Subsequently, a peace treaty was signed on 26 October 1994 
between Israel and Jordan. That treaty fixed the boundary between the 
two States "with reference to the boundary definition under the Mandate 
as is shown in Annex 1 ( a )  . . . without prejudice to the status of any 
territories that came under Israeli military government control in 1967" 
(Article 3, paragrapl~s 1 and 2). Annex 1 provided the corresponding 
maps and added thiit, with regard to the "territory that came under 
lsraeli military govei-nment control in 1967", the line indicated "is the 
administrative bounclary" with Jordan. 

77. Lastly, a nunlber of agreements have been signed since 1993 
between Israel and the Palestine Liberation Organization imposing vari- 
ous obligations on each Party. Those agreements intu uliu required Israel 
to transfer to Palestinian authorities certain powers and responsibilities 
exercised in the Occupied Palestinian Territory by its military authoritjes 
and civil administratiion. Such transfers have taken place, but, as a result 
of subsequent events, they remained partial and limited. 

78. The Court would observe that, under customary international law 
as reflected (see paragraph 89 below) in Article 42 of the Regulations 
Respecting the Laws and Customs of War on Land annexed to the 
Fourth Hague Convention of 18 October 1907 (hereinafter "the Hague 
Regulations of 1907"), territory is considered occupied when it is actually 
placed under the airthority of the hostile army, and the occupation 
extends only to the iterritory where such authority has been established 
and can be exercised. 

The territories situated between the Green Line (see paragraph 72 
above) and the former eastern boundary of Palestine under the Mandate 
were occupied by Israel in 1967 during the armed conflict between Israel 
and Jordan. Under customary international law, these were therefore 
occupied territories in which Israel had the status of occupying Power. 
Subsequent events in these territories, as described in paragraphs 75 to 77 
above, have done nothing to alter this situation. All these territories 
(including East Jerusalem) remain occupied territories and Israel has con- 
tinued to have the status of occupying Power. 



79. It is essentially in these territories that Israel has constructed or 
plans to construct the works described in the report of the Secretary- 
General. The Court will now describe those works, basing itself on that 
report. For developrnents subsequent to the publication of that report, 
the Court will refer to complementary information contained in the 
Written Statement of the United Nations, which was intended by the 
Secretary-General ta' supplement his report (hereinafter "Written State- 
ment of the Secretary-General"). 

80. The report of the Secretary-General States that "The Government 
of Israel has since 1996 considered plans to halt infiltration into Israel 
from the central and northern West Bank . . ." (para. 4). According to 
that report, a plan of this type was approved for the first time by the 
Israeli Cabinet in July 2001. Then, on 14 April2002, the Cabinet adopted 
a decision for the construction of works, forming what Israel describes as 
a "security fence", 80 kilometres in length, in three areas of the West 
Bank. 

The project was i.aken a stage further when, on 23 June 2002, the 
Israeli Cabinet approved the first phase of the construction of a "con- 
tinuous fence" in the West Bank (including East Jerusalem). On 14 August 
2002, it adopted the line of that "fence" for the work in Phase A, with a 
view to the construction of a complex 123 kilometres long in the northern 
West Bank, running from the Salem checkpoint (north of Jenin) to the 
settlement at Elkana. Phase B of the work was approved in December 
2002. It entailed a stretch of some 40 kilometres running east from the 
Salem checkpoint towards Beth Shean along the northern part of the 
Green Line as far as the Jordan Valley. Furthermore, on 1 October 2003, 
the Israeli Cabinet approved a full route, which, according to the report 
of the Secretary-General, "will form one continuous line stretching 
720 kilometres along the West Bank". A map showing completed and 
planned sections was posted on the Israeli Ministry of Defence website 
on 23 October 2003. According to the particulars provided on that map, 
a continuous section (Phase C) encompassing a number of large settle- 
ments will link the north-western end of the "security fence" built around 
Jerusalem with the ,southern point of Phase A construction at Elkana. 
According to the same map, the "security fence" will run for 115 kilo- 
metres from the Har Gilo settlement near Jerusalem to the Carmel 
settlement south-east of Hebron (Phase D). According to Ministry of 
Defence documents, work in this sector is due for completion in 2005. 
Lastly, there are reharences in the case file to Israel's planned construc- 
tion of a "security fence" following the Jordan Valley along the mountain 
range to the west. 

81. According to the Written Statement of the Secretary-General, the 
first part of these works (Phase A), which ultimately extends for a dis- 
tance of 150 kilometres, was declared completed on 31 July 2003. It is 
reported that approximately 56,000 Palestinians would be encompassed 
in enclaves. During this phase, two sections totalling 19.5 kilometres 



were built around Jerusalem. In November 2003 construction of a new 
section was begun along the Green Line to the West of the Nazlat Issa- 
Baqa al-Sharqiya enclave, which in January 2004 was close to comple- 
tion at the time wheri the Secretary-General submitted his Written State- 
ment. 

According to the Written Statement of the Secretary-General, the 
works carried out under Phase B were still in progress in January 2004. 
Thus an initial section of this stretch, which runs near or on the Green 
Line to the village of al-Mutilla, was almost complete in January 2004. 
Two additional sections diverge at this point. Construction started in 
early January 2004 cm one section that runs due east as far as the Jor- 
danian border. Construction of the second section, which is planned to 
run from the Green Line to the village of Taysir, has barely begun. The 
United Nations has, however, been informed that this second section 
might not be built. 

The Written Statement of the Secretary-General further states that 
Phase C of the work, which runs from the terminus of Phase A, near the 
Elkana settlement, t~o the village of Nu'man, south-east of Jerusalem, 
began in December 2003. This section is divided into three stages. In 
Stage Cl ,  between inter uliu the villages of Rantis and Budrus, approxi- 
mately 4 kilometres out of a planned total of 40 kilometres have been 
constructed. Stage C2, which will surround the so-called "Ariel Salient" 
by cutting 22 kilom~rtres into the West Bank, will incorporate 52,000 
Israeli settlers. Staee C3 is to involve the construction of two " d e ~ t h  " 
barriers"; one of these is to run north-south, roughly parallel with the 
section of Stage C l  currently under construction between Rantis and 
Budrus, whilst the oither runs east-west along a ridge said to be part of 
the route of Highway 45, a motorway under construction. If construction 
of the two barriers were completed, two enclaves would be formed, 
encompassing 72,000 Palestinians in 24 communities. 

Further construction also started in late November 2003 along the 
south-eastern part of the municipal boundary of Jerusalem, following a 
route that, according to the Written Statement of the Secretary-General, 
cuts off the suburbari village of El-Ezariya from Jerusalem and splits the 
neighbouring Abu Dis in two. 

As at 25 January 2004, according to the Written Statement of the Sec- 
retary-General, some 190 kilometres of construction had been completed, 
covering Phase A and the greater part of Phase B. Further construction 
in Phase C had begum in certain areas of the central West Bank and in 
Jerusalem. Phase D, lplanned for the southern part of the West Bank, had 
not yet begun. 

The Israeli Government has explained that the routes and timetable 
as described above are subject to modification. In February 2004, for 
example, an 8-kilometre section near the town of Baqa al-Sharqiya was 



CONSTRUCTION OF A WALL (ADVISOKY OPINION) 170 

demolished, and the planned length of the wall appears to have been 
slightly reduced. 

82. According to l.he description in the report and the Written State- 
ment of the Secretai-y-General, the works planned or completed have 
resulted or will resuli: in a complex consisting essentially of: 

(1) a fence with electronic sensors; 
(2) a ditch (up to 4 :metres deep); 
(3) a two-lane asphalt patrol road; 
(4) a trace road (a strip of sand smoothed to detect footprints) running 

parallel to the fence; 
(5) a stack of six coils of barbed wire marking the perimeter of the com- 

plex. 

The complex has a width of 50 to 70 metres, increasing to as much as 
100 metres in some places. "Depth barriers" may be added to these 
works. 

The approximately 180 kilometres of the complex completed or under 
construction as of the time when the Secretary-General submitted his 
report included some 8.5 kilometres of concrete wall. These are generally 
found where Palestiriian population centres are close to or abut Israel 
(such as near Qalqiliya and Tulkarm or in parts of Jerusalem). 

83. According to the report of the Secretary-General, in its northern- 
most part, the wall as completed or under construction barely deviates 
from the Green Line. It nevertheless lies within occupied territories for 
most of its course. Tlhe works deviate more than 7.5 kilometres from the 
Green Line in certain places to encompass Settlements, while encircling 
Palestinian population areas. A stretch of 1 to 2 kilometres West of 
Tulkarm appears to run on the Israeli side of the Green Line. Elsewhere, 
on the other hand, the planned route would deviate eastward by up 
to 22 kilometres. In the case of Jerusalem, the existing works and the 
planned route lie well beyond the Green Line and even in some cases 
beyond the eastern n~unicipal boundary of Jerusalem as fixed by Israel. 

84. On the basis of that route, approximately 975 square kilometres 
(or 16.6 per cent of the West Bank) would, according to the report of the 
Secretary-General, lit: between the Green Line and the wall. This area is 
stated to be home to 237,000 Palestinians. If the full wall were completed 
as planned, another 11 60,000 Palestinians would live in almost completely 
encircled communities, described as enclaves in the report. As a result of 
the planned route, riearly 320,000 Israeli settlers (of whom 178,000 in 
East Jerusalem) would be living in the area between the Green Line and 
the wall. 

85. Lastly, it should be noted that the construction of the wall has 
been accompanied by the creation of a new administrative régime. Thus 
in October 2003 the Israeli Defence Forces issued Orders establishing the 



part of the West Bank lying between the Green Line and the wall as a 
"Closed Area". Residents of this area may no longer remain in it, nor 
may non-residents eriter it, unless holding a permit or identity card issued 
by the Israeli authorities. According to the report of the Secretary- 
General, most residents have received permits for a limited period. Israeli 
citizens, Israeli permanent residents and those eligible to immigrate 
to Israel in accordance with the Law of Return may remain in, or move 
freely to, from and within the Closed Area without a permit. Access to 
and exit from the Closed Area can only be made through access gates, 
which are opened inifrequently and for short periods. 

86. The Court will now determine the rules and principles of inter- 
national law which are relevant in assessing the legality of the measures 
taken by Israel. Such rules and principles can be found in the United 
Nations Charter and certain other treaties, in customary international 
law and in the relevant resolutions adopted pursuant to the Charter by 
the General Assembly and the Security Council. However, doubts have 
been expressed by Israel as to the applicability in the Occupied Palestin- 
ian Territory of certain rules of international humanitarian law and 
human rights instruiments. The Court will now consider these various 
questions. 

87. The Court first recalls that, pursuant to Article 2, paragraph 4, of 
the United Nations Charter: 

"All Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of'any State, or in any other manner inconsistent with 
the Purposes of the United Nations." 

On 24 October 19713, the General Assembly adopted resolution 2625 
(XXV), entitled "Declaration on Principles of International Law con- 
cerning Friendly Relations and Co-operation among States" (hereinafter 
"resolution 2625 (X:YV)"), in which it emphasized that "No territorial 
acquisition resulting from the threat or use of force shall be recognized as 
legal." As the Court stated in its Judgment in the case concerning Mili- 
tury und Pururnilitur,y Activities in und uguinst Nicuruguu (Nicuruguu v. 
United Stutrs oJ Arnericu), the principles as to the use of force incorpo- 
rated in the Charter reflect customary international law (see 1. C. J. Reports 
1986, pp. 98-1 01, paras. 187- 190); the same is true of its corollary entail- 
ing the illegality of territorial acquisition resulting from the threat or use 
of force. 

88. The Court also notes that the principle of self-determination of 
peoples has been enshrined in the United Nations Charter and reaffirmed 
by the General Assennbly in resolution 2625 (XXV) cited above, pursuant 
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to which "Every State has the duty to refrain from any forcible action 
which deprives peoples referred to [in that resolution] . . . of their right to 
self-determination." Article 1 common to the International Covenant on 
Economic, Social and Cultural Rights and the International Covenant on 
Civil and Political Rights reaffirms the right of al1 peoples to self-deter- 
mination, and lays upon the States parties the obligation to promote the 
realization of that right and to respect it, in conformity with the provi- 
sions of the United Nations Charter. 

The Court would recall that in 1971 it emphasized that current devel- 
opments in "international law in regard to non-self-governing territories, 
as enshrined in the Charter of the United Nations, made the principle of 
self-determination applicable to al1 [such territories]". The Court went on 
to state that "These: developments leave little doubt that the ultimate 
objective of the sacred trust" referred to in Article 22, paragraph 1, of the 
Covenant of the League of Nations "was the self-determination . . . of the 
peoples concerned" ( L q u l  Consequences ,fi)r Stutes of the Continued 
Presence ~ f ' S o u t h  AdfLica in Numihiu (South West Ajrica) notwithstund- 
ing Security Council Re.solution 276 (1970), Advisory Opinion, 1. C. J. 
Reports 1971, p. 31, paras. 52-53). The Court has referred to this prin- 
ciple on a number of occasions in its jurisprudence (ihid. ; see also Western 
Suharu, Advisory O,oinion, I.C.J.  report.^ 1975, p. 68, para. 162). The 
Court indeed made it clear that the right of peoples to self-determination 
is today a right ergu omnes (see Eust Timor (Portugul v. Austrulia), 
Jucigment, 1. C. J. Re,oorts 1995, p. 102, para. 29). 

89. As regards international humanitarian law, the Court would first 
note that Israel is not a party to the Fourth Hague Convention of 1907, 
to which the Hague liegulations are annexed. The Court observes that, in 
the words of the Corivention, those Regulations were prepared "to revise 
the general laws ancl customs of war" existing at that time. Since then, 
however, the International Military Tribunal of Nuremberg has found 
that the "rules laid tiown in the Convention were recognised by al1 civi- 
lised nations, and were regarded as being declaratory of the laws and cus- 
toms of war" (Judg~ient of the International Military Tribunal of Nurem- 
berg, 30 September and 1 October 1946, p. 65). The Court itself reached 
the same conclusion when examining the rights and duties of belligerents 
in their conduct of rnilitary operations (Legulity of the Threut or Use of 
Nucleur Weupons, Advisory Opinion, I. C. J. Reports 1996 (1 ) ,  p. 256, 
para. 75). The Couri. considers that the provisions of the Hague Regula- 
tions have become part of customary law, as is in fact recognized by al1 
the participants in the proceedings before the Court. 

The Court also olbserves that, pursuant to Article 154 of the Fourth 
Geneva Convention, that Convention is supplementary to Sections II 
and III of the Hague Regulations. Section I I I  of those Regulations, 
which concerns "Military authority over the territory of the hostile 
State", is particularly pertinent in the present case. 



90. Secondly, with regard to the Fourth Geneva Convention, differing 
views have been expressed by the participants in these proceedings. 
Israel, contrary to the great majority of the other participants, disputes 
the applicability de jure of the Convention to the Occupied Palestinian 
Territory. In particuilar, in paragraph 3 of Annex 1 to the report of the 
Secretary-General, entitled "Summary Legal Position of the Government 
of Israel", it is stated that Israel does not agree that the Fourth Geneva 
Convention "is applicable to the occupied Palestinian Territory", citing 
"the lack of recognition of the territory as sovereign prior to its annexa- 
tion by Jordan and Egypt" and inferring that it is "not a territory of a 
High Contracting Party as required by the Convention". 

91. The Court would recall that the Fourth Geneva Convention was 
ratified by Israel on 6 July 1951 and that Israel is a party to that Conven- 
tion. Jordan has also been a party thereto since 29 May 1951. Neither of 
the two States has nnade any reservation that would be pertinent to the 
present proceedings. 

Furthermore, Pa1t:stine gave a unilateral undertaking, by declaration 
of 7 June 1982, to apply the Fourth Geneva Convention. Switzerland, as 
depositary State, considered that unilateral undertaking valid. Tt con- 
cluded, however, thkit it "[was] not as a depositary - in a position to 
decide whether" "the request [dated 14 June 19891 frorn the Palestine Lib- 
eration Movement in the name of the 'State of Palestine' to accede" inter 
uliu to the Fourth Cieneva Convention "can be considered as an instru- 
ment of accession". 

92. Moreover, for the purpose of determining the scope of application 
of the Fourth Geneva Convention, it should be recalled that under com- 
mon Article 2 of the four Conventions of 12 August 1949: 

"In addition to the provisions which shall be implemented in 
peacetime, the present Convention shall apply to al1 cases of declared 
war or of any other armed conflict which may arise between two or 
more of the High Contracting Parties, even if the state of war is not 
recognized by one of them. 

The Convention shall also apply to al1 cases of partial or total 
occupation of tlhe territory of a High Contracting Party, even if the 
said occupation meets with no armed resistance. 

Although one of the Powers in conflict may not be a party to the 
present Convention, the Powers who are parties thereto shall remain 
bound by it in their mutual relations. They shall furthermore be 
bound by the Convention in relation to the said Power, if the latter 
accepts and applies the provisions thereof." 

93. After the occuipation of the West Bank in 1967, the Israeli authori- 
ties issued an order No. 3 stating in its Article 35 that: 

"the Military Court . . . must apply the provisions of the Geneva 
Convention dated 12 August 1949 relative to the Protection of 
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Civilian Personis in Time of War with respect to judicial procedures. 
In case of conflict between this Order and the said Convention, 
the Convention shall prevail." 

Subsequently, the Israeli authorities have indicated on a number of occa- 
sions that in fact they generally apply the humanitarian provisions of the 
Fourth Geneva Coinvention within the occupied territories. However, 
according to Israel's position as briefly recalled in paragraph 90 above, 
that Convention is not applicable de jure within those territories because, 
under Article 2, pariigraph 2, it applies only in the case of occupation of 
territories falling under the sovereignty of a High Contracting Party 
involved in an armetl conflict. Israel explains that Jordan was admittedly 
a party to the Fourth Geneva Convention in 1967, and that an armed 
conflict broke out at that time between Israel and Jordan, but it goes on 
to observe that the territories occupied by lsrael subsequent to that con- 
flict had no1 previously fallen under Jordanian sovereignty. It infers from 
this that that Convention is not applicable de jure in those territories. 
According however 1.0 the great majority of other participants in the pro- 
ceedings, the Fourth Geneva Convention is applicable to those territories 
pursuant to Article ;!, paragraph 1 ,  whether or not Jordan had any rights 
in respect thereof prior to 1967. 

94. The Court would recall that, according to customary international 
law as expressed in Article 31 of the Vienna Convention on the Law of 
Treaties of 23 May 1969, a treaty must be interpreted in good faith in 
accordance with the ordinary meaning to be given to its terms in their 
context and in the light of its object and purpose. Article 32 provides 
that : 

"Recourse may be had to supplementary means of interpretation, 
including the preparatory work of the treaty and the circumstances 
of its conclusiori, in order to confirm the meaning resulting from the 
application of article 31, or to determine the meaning when the 
interpretation acscording to article 3 1 . . . leaves the meaning ambigu- 
ous or obscure; or . . . leads to a result which is manifestly obscure 
or unreasonabli:." (See Oil PlutjOrms (Islumic Republic of  Iran v. 
United Stutes r4f Americu), Preliminury Objection, Judgment, 1. C. J. 
Reports 1996 ( I I ) ,  p. 812, para. 23; see, similarly, KusikililSedudu 
Islund (Botsct.unulNumibia), Judgrnent, I. C. J. Reports 1999 ( I I ) ,  
p. 1059, para. 18, and Sovereignty over Puluu Ligitan und Puluu 
Sipudun (Indo~ze.siulMuluy~sia), Judgment, 1. C. J. Reports 2002, 
p. 645, para. 37.) 

95. The Court notes that, according to the first paragraph of Article 2 
of the Fourth Geneva Convention, that Convention is applicable when 
two conditions are fulfilled: that there exists an armed conflict (whether 
or not a state of war has been recognized); and that the conflict has 
arisen between two contracting parties. If those two conditions are satis- 



fied, the Convention applies, in particular, in any territory occupied in 
the course of the co:nflict by one of the contracting parties. 

The object of the second paragraph of Article 2 is not to restrict the 
scope of application of the Convention, as defined by the first paragraph, 
by excluding therefrom territories not falling under the sovereignty of 
one of the contracting parties. It is directed simply to making it clear 
that, even if occupaition effected during the conflict met no armed resis- 
tance, the Convention is still applicable. 

This interpretation reflects the intention of the drafters of the Fourth 
Geneva Convention to protect civilians who find themselves, in whatever 
way, in the hands of the occupying Power. Whilst the drafters of the 
Hague Regulations of 1907 were as much concerned with protecting the 
rights of a State whose territory is occupied, as with protecting the inhabi- 
tants of that territory, the drafters of the Fourth Geneva Convention 
sought to guarantee the protection of civilians in time of war, regardless 
of the status of the occupied territories, as is shown by Article 47 of the 
Convention. 

That interpretation is confirmed by the Convention's travaux pr6paru- 
toires. The Conference of Government Experts convened by the Interna- 
tional Committee of the Red Cross (hereinafter, "ICRC") in the after- 
math of the Second World War for the purpose of preparing the new 
Geneva Convention:; recommended that these conventions be applicable 
to any armed conflict "whether [it] is or is not recognized as a state of war 
by the parties" and ".in cases of occupation of territories in the absence of 
any state of war" (Report on the Work of the Conference of Governrnent 
Experts,for tlze Stuu? of' the Conventions for tlze Protection of War Vic- 
tirîz.r, Cenevu, 14-26 April 1947, p. 8). The drafters of the second para- 
graph of Article 2 thus had no intention, when they inserted that para- 
graph into the Convention, of restricting the latter's scope of application. 
They were merely seeking to provide for cases of occupation without 
combat, such as the occupation of Bohemia and Moravia by Germany in 
1939. 

96. The Court w'ould moreover note that the States parties to the 
Fourth Geneva Convention approved that interpretation at their Confer- 
ence on 15 July 1995). They issued a statement in which they "reaffirmed 
the applicability of the Fourth Geneva Convention to the Occupied 
Palestinian Territory, including East Jerusalem". Subsequently, on 
5 December 2001, tlhe High Contracting Parties, referring in particular 
to Article 1 of the Fourth Geneva Convention of 1949, once again 
reaffirmed the "applicability of the Fourth Geneva Convention to the 
Occupied Palestiniari Territory, including East Jerusalem". They further 
reminded the Contracting Parties participating in the Conference, the 
parties to the conflict, and the State of Israel as occupying Power, of 
their respective obligations. 

97. Moreover, the: Court would observe that the ICRC, whose special 
position with respect to execution of the Fourth Geneva Convention 
must be "recognized and respected at al1 times" by the parties pursuant 



to Article 142 of the Convention, has also expressed its opinion on the 
interpretation to be given to the Convention. In a declaration of 5 Decem- 
ber 2001, it recalled 1hat "the ICRC has always affirmed the de jure appli- 
cability of the Foui-th Geneva Convention to the territories occupied 
since 1967 by the State of Israel, including East Jerusalem". 

98. The Court ncites that the General Assembly has, in many of its 
resolutions, taken a position to the same effect. Thus on 10 December 
2001 and 9 December 2003, in resolutions 56/60 and 58/97, it reaffirmed 

"that the Geneva Convention relative to the Protection of Civilian 
Persons in Time of War, of 12 August 1949, is applicable to the 
Occupied Palestinian Territory, including East Jerusalem, and other 
Arab territories occupied by Israel since 1967". 

99. The Security Council, for its part, had already on 14 June 1967 
taken the view in resolution 237 (1967) that "al1 the obligations of the 
Geneva Convention relative to the Treatment of Prisoners of War . . . 
should be complied with by the parties involved in the conflict". Subse- 
quently, on 15 Septizmber 1969, the Security Council, in resolution 271 
(1969), called upon "Israel scrupulously to observe the provisions of the 
Geneva Conventions and international law governing military occupa- 
tion". 

Ten years later, the Security Council examined "the policy and prac- 
tices of Israel in establishing settlements in the Palestinian and other 
Arab territories occupied since 1967". In resolution 446 (1979) of 
22 March 1979, the Security Council considered that those settlements 
had "no legal validity" and affirmed "once more that the Geneva Con- 
vention relative to the Protection of Civilian Persons in Time of War, of 
12 August 1949, is applicable to the Arab territories occupied by Israel 
since 1967, including Jerusalem". It called "once nzore upon Israel, as the 
occupying Power, to abide scrupulously" by that Convention. 

On 20 December 1990, the Security Council, in resolution 681 (1990), 
urged "the Governrrient of Israel to accept the de jure applicability of the 
Fourth Geneva Corivention . . . to al1 the territories occupied by Israel 
since 1967 and to abide scrupulously by the provisions of the Conven- 
tion". It further called upon "the high contracting parties to the said 
Fourth Geneva Corivention to ensure respect by Israel, the occupying 
Power, for its obligations under the Convention in accordance with 
article 1 thereof '. 

Lastly, in resolutions 799 (1992) of 18 December 1992 and 904 (1994) 
of 18 March 1994, the Security Council reaffirmed its position concerning 
the applicability of the Fourth Geneva Convention in the occupied terri- 
tories. 

100. The Court would note finally that the Supreme Court of Israel, in 
a judgment dated 30 May 2004, also found that: 

"The military operations of the [Israeli Defence Forces] in Rafah, 
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to the extent ti-iey affect civilians, are governed by Hague Conven- 
tion IV Respecting the Laws and Customs of War on Land 1907 . . . 
and the Genev,a Convention relative to the Protection of Civilian 
Persons in Time of War 1949." 

101. In view of the foregoing, the Court considers that the Fourth 
Geneva Convention is applicable in any occupied territory in the event of 
an armed conflict arising between two or more High Contracting Parties. 
Israel and Jordan were parties to that Convention when the 1967 armed 
conflict broke out. The Court accordingly finds that that Convention is 
applicable in the Pa.lestinian territories which before the conflict lay to 
the east of the Green Line and which, during that conflict, were occupied 
by Israel, there being no need for any enquiry into the precise prior status 
of those territories. 

102. The participants in the proceedings before the Court also disagree 
whether the international human rights conventions to which Israel is 
party apply within the Occupied Palestinian Territory. Annex 1 to the 
report of the Secretary-General States: 

"4. Israel denies that the International Covenant on Civil and 
Political Rights and the International Covenant on Economic, Social 
and Cultural Rights, both of which it has signed, are applicable to 
the occupied Palestinian territory. It asserts that humanitarian law is 
the protection granted in a conflict situation such as the one in the 
West Bank and Gaza Strip, whereas human rights treaties were 
intended for the protection of citizens from their own Government 
in times of peace." 

Of the other participants in the proceedings, those who addressed this 
issue contend that, on the contrary, both Covenants are applicable within 
the Occupied Palestinian Territory. 

103. On 3 October 1991 Israel ratified both the International Cov- 
enant on Economic, Social and Cultural Rights of 19 December 1966 and 
the International C'avenant on Civil and Political Rights of the same 
date, as well as the United Nations Convention on the Rights of the 
Child of 20 November 1989. It is a party to these three instruments. 

104. In order to determine whether these texts are applicable in the 
Occupied Palestinian Territory, the Court will first address the issue of 
the relationship bei:ween international humanitarian law and human 
rights law and then that of the applicability of human rights instruments 
outside national territory. 

105. In its Advisory Opinion of 8 July 1996 on the Legality of' the 
Threut or Use of' Nivcleur Weupons, the Court had occasion to address 
the first of these issues in relation to the International Covenant on Civil 
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and Political Rights. In those proceedings certain States had argued that 
"the Covenant was directed to the protection of human rights in peace- 
time, but that questions relating to unlawful loss of life in hostilities 
were governed by the law applicable in armed conflict" (1. C. J. Reports 
1996 (I) ,  p. 239, para. 24). 

The Court rejected this argument, stating that 

"the protection of the International Covenant of Civil and Political 
Rights does not cease in times of war, except by operation of 
Article 4 of the Covenant whereby certain provisions may be 
derogated fromi in a time of national emergency. Respect for the 
right to life is not, however, such a provision. In principle, the right 
not arbitrarily io be deprived of one's life applies also in hostilities. 
The test of what is an arbitrary deprivation of life, however, then 
falls to be determined by the applicable lex .speciuli.s, namely, the 
law applicable in armed conflict which is designed to regulate the 
conduct of hostilities." (Ibid, p. 240, para. 25.) 

106. More generailly, the Court considers that the protection offered 
by human rights conventions does not cease in case of armed conflict, 
Save through the effect of provisions for derogation of the kind to be 
found in Article 4 of the International Covenant on Civil and Political 
Rights. As regards i:he relationship between international humanitarian 
law and human rights law, there are thus three possible situations: some 
rights may be excli~sively matters of international humanitarian law; 
others may be exclusively matters of human rights law; yet others may 
be matters of both these branches of international law. In order to answer 
the question put to it, the Court will have to take into consideration both 
these branches of inlernational law, namely human rights law and, as lex 
speciuli.~, international humanitarian law. 

107. It remains to be determined whether the two international Cov- 
enants and the Conbention on the Rights of the Child are applicable only 
on the territories of the States parties thereto or whether they are also 
applicable outside those territories and, if so, in what circumstances. 

108. The scope of application of the International Covenant on Civil 
and Political Rights is defined by Article 2, paragraph 1, thereof, which 
provides : 

"Each State ]Party to the present Covenant undertakes to respect 
and to ensure to al1 individuals within its territory and subject to its 
jurisdiction the rights recognized in the present Covenant, without 
distinction of aiiy kind, such as race, colour, sex, language, religion, 
political or other opinion, national or social origin, property, birth 
or other status." 



This provision cari be interpreted as covering only individuals who are 
both present within il State's territory and subject to that State's jurisdic- 
tion. It can also be construed as covering both individuals present within 
a State's territory and those outside that territory but subject to that 
State's jurisdiction. The Court will thus seek to determine the meaning to 
be given to this text. 

109. The Court would observe that, while the jurisdiction of States is 
primarily territorial, it may sometimes be exercised outside the national 
territory. Considering the object and purpose of the International Cov- 
enant on Civil and Political Rights, it would seem natural that, even 
when such is the case, States parties to the Covenant should be bound to 
comply with its provisions. 

The constant practice of the Human Rights Committee is consistent 
with this. Thus, the Committee has Sound the Covenant applicable where 
the State exercises its jurisdiction on foreign territory. It has ruled on the 
legality of acts by UI-uguay in cases of arrests carried out by Uruguayan 
agents in Brazil or Argentina (case No. 52/79, Lhpez Burgos v. Uruguuj:; 
case No. 56/79, Lilian Celiherti de Cusariego v. Uruguay). It decided to 
the same effect in the case of the confiscation of a passport by a Uru- 
guayan consulate in Germany (case No. 106181, Montero v. Uruguay). 

The ~r~uwu 'c  prkparutoires of the Covenant confirm the Committee's 
interpretation of Article 2 of that instrument. These show that, in adopt- 
ing the wording choisen, the drafters of the Covenant did not intend to 
allow States to escape from their obligations when they exercise jurisdic- 
tion outside their national territory. They only intended to prevent per- 
sons residing abroad from asserting, vis-à-vis their State of origin, rights 
that do not fa11 within the competence of that State, but of that of the 
State of residence (see the discussion of the preliminary draft in the Com- 
mission on Human Rights, ElCN.4lSR.194, para. 46; and United Nations, 
Officia1  record,^ of the Generul Assernhly, Tenth Session, Annexes, 
Al2929, Part II, Chap. V, para. 4 (1955)). 

110. The Court takes note in this connection of the position taken by 
Israel, in relation to the applicability of the Covenant, in its communi- 
cations to the Human Rights Committee, and of the view of the Com- 
mittee. 

In 1998, Israel stated that, when preparing its report to the Committee, 
it had had to face the question "whether individuals resident in the occu- 
pied territories were indeed subject to Israel's jurisdiction" for purposes 
of the application of the Covenant (CCPR/C/SR.1675, para. 21). Israel 
took the position that "the Covenant and similar instruments did not 
apply directly to the current situation in the occupied territories" (ibid., 
para. 27). 

The Committee, in its concluding observations after examination of 
the report, expressecl concern at Israel's attitude and pointed "to the 
long-standing presence of Israel in [the occupied] territories, Israel's 
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ambiguous attitude towards their future status, as well as the exercise of 
effective jurisdictiori by Israeli security forces therein" (CCPR/C/79/ 
Add.93, para. 10). In 2003 in face of Israel's consistent position, to 
the effect that "the Covenant does not apply beyond its own territory, 
notably in the West Bank and Gaza . . .", the Committee reached the 
following conclusiori : 

"in the current circumstances, the provisions of the Covenant apply 
to the benefit of the population of the Occupied Territories, for al1 
conduct by the lState party's authorities or agents in those territories 
that affect the enjoyment of rights enshrined in the Covenant and 
fa11 within the ambit of State responsibility of Israel under the prin- 
ciples of public international law" (CCPR/C0/78/1SR, para. 11). 

11 1. In conclusioin, the Court considers that the International Cov- 
enant on Civil and Political Rights is applicable in respect of acts done by 
a State in the exercise of its jurisdiction outside its own territory. 

112. The International Covenant on Economic, Social and Cultural 
Rights contains no provision on its scope of application. This may be 
explicable by the fact that this Covenant guarantees rights which are 
essentially territorial. However, it is not to be excluded that it applies 
both to territories over which a State party has sovereignty and to those 
over which that State exercises territorial jurisdiction. Thus Article 14 
makes provision for transitional measures in the case of any State which 
"at the time of becoining a Party, has not been able to secure in its met- 
ropolitan territory or other territories under its jurisdiction compulsory 
primary education, free of charge". 

l t  is not without relevance to recall in this regard the position taken by 
Israel in its reports to the Committee on Economic, Social and Cultural 
Rights. In its initial report to the Committee of 4 December 1998, Israel 
provided "statistics indicating the enjoyment of the rights enshrined in 
the Covenant by Israeli settlers in the occupied Territories". The Com- 
mittee noted that, according to Israel, "the Palestinian population within 
the same jurisdictional areas were excluded from both the report and the 
protection of the Covenant" (E/C.12/1/Add.27, para. 8). The Committee 
expressed its concerri in this regard. to which Israel replied in a further 
report of 19 October 2001 that it has "consistently maintained that the 
Covenant does not ;ipply to areas that are not subject to its sovereign 
territory and jurisdiction" (a formula inspired by the language of the 
International Covenant on Civil and Political Rights). This position, con- 
tinued Israel, is "based on the well-established distinction between human 
rights and humanitarian law under international law". It added: "the 
Committee's mandate cannot relate to events in the West Bank and the 
Gaza Strip, inasmucli as they are part and parcel of the context of armed 
conflict as distinct from a relationship of human rights" (E/1990/6/ 
Add.32, para. 5). In ,view of these observations, the Committee reiterated 



its concern about Israel's position and reaffirmed "its view that the State 
party's obligations under the Covenant apply to al1 territories and popu- 
lations under its effective control" (EIC.12IlIAdd.90, paras. 15 and 31). 

For the reasons e:uplained in paragraph 106 above, the Court cannot 
accept Israel's view. [t would also observe that the territories occupied by 
Israel have for over 37 years been subject to its territorial jurisdiction as 
the occupying Power. In the exercise of the powers available to it on this 
basis, Israel is bouncl by the provisions of the International Covenant on 
Economic, Social and Cultural Rights. Furthermore, it is under an obli- 
gation not to raise any obstacle to the exercise of such rights in those 
fields where competr:nce has been transferred to Palestinian authorities. 

113. As regards the Convention on the Rights of the Child of 
20 November 1989, that instrument contains an Article 2 according to 
which "States Parties shall respect and ensure the rights set forth in 
the . . . Convention to each child within their jurisdiction . . .". That Con- 
vention is therefore a.pplicable within the Occupied Palestinian Territory. 

114. Having determined the rules and principles of international law 
relevant to reply to the question posed by the General Assembly, and 
having ruled in particular on the applicability within the Occupied 
Palestinian Territory of international humanitarian law and human 
rights law, the Court will now seek to ascertain whether the construction 
of the wall has vio1ai:ed those rules and principles. 

115. In this regard, Annex II to the report of the Secretary-General, 
entitled "Summary Cegal Position of the Palestine Liberation Organiza- 
tien", States that "Thie construction of the Barrier is an attempt to annex 
the territory contrary to international law" and that "The de facto 
annexation of land interferes with the territorial sovereignty and conse- 
quently with the right of the Palestinians to self-determination." This 
view was echoed in certain of the written statements submitted to the 
Court and in the views expressed at the hearings. Inter alia, it was con- 
tended that : 

"The wall severs the territorial sphere over which the Palestinian 
people are entitled to exercise their right of self-determination and 
constitutes a violation of the legal principle prohibiting the acquisi- 
tion of territory by the use of force." 

In this connection, it was in particular emphasized that "[tlhe route of the 
wall is designed to change the demographic composition of the Occupied 
Palestinian Territory, including East Jerusalem, by reinforcing the Israeli 





longer in issue. Such existence has moreover been recognized by Israel in 
the exchange of letteirs of 9 September 1993 between Mr. Yasser Arafat, 
President of the Palestine Liberation Organization (PLO) and Mr. 
Yitzhak Rabin, lsraeli Prime Minister. In that correspondence, the Presi- 
dent of the P L 0  recognized "the right of the State of Israel to exist in 
peace and security" and made various other commitments. In reply, the 
Israeli Prime Minister informed him that, in the light of those commit- 
ments, "the Governnlent of Israel has decided to recognize the P L 0  as 
the representative of the Palestinian people". The Israeli-Palestinian 
Interim Agreement on the West Bank and the Gaza Strip of 28 Septem- 
ber 1995 also refers a number of times to the Palestinian people and 
its "legitimate rights" (Preamble, paras. 4, 7, 8; Article I I ,  para. 2;  
Article I I I ,  paras. 1 and 3; Article XXII, para. 2). The Court considers 
that those rights include the right to self-determination, as the General 
Assembly has moreover recognized on a number of occasions (see, for 
example, resolution 9;8/163 of 22 December 2003). 

119. The Court notes that the route of the wall as fixed by the Israeli 
Government includes within the "Closed Area" (see paragraph 85 above) 
some 80 per cent of lhe settlers living in the Occupied Palestinian Terri- 
tory. Moreover, it is apparent from an examination of the map men- 
tioned in paragraph 80 above that the wall's sinuous route has been 
traced in such a way as to include within that area the great majority of 
the Israeli sett1emeni.s in the occupied Palestinian Territory (including 
East Jerusalem). 

120. As regards these settlemeilts, the Court notes that Article 49, 
paragraph 6, of the Fourth Geneva Convention provides: "The Occupy- 
ing Power shall not dlrport or transfer parts of its ow11 civilian population 
into the territory it occupies." That provision prohibits not only depor- 
tations or forced transfers of population such as those carried out during 
the Second World War, but also any measures taken by an occupying 
Power in order to oirganize or encourage transfers of parts of its own 
population into the ciccupied territory. 

In this respect, the information provided to the Court shows that, since 
1977, Israel has condiucted a policy and developed practices involving the 
establishment of Settlements in the Occupied Palestinian Territory, con- 
trary to the terms of Article 49, paragraph 6, just cited. 

The Security Council has thus taken the view that such policy and 
practices "have no legal validity". It has also called upon "Israel, as the 
occupying Power, to abide scrupulously" by the Fourth Geneva Conven- 
tion and: 

"to rescind its previous measures and to desist from taking any 
action which would result in changing the legal status and geo- 
graphical nature and materially affecting the demographic composi- 
tion of the Arab territories occupied since 1967, including Jerusalem 



and, in particular, not to transfer parts of its own civilian population 
into the occupied Arab territories" (resolution 446 (1979) of 
22 March 1979)i. 

The Council reaffirnned its position in resolutions 452 (1979) of 20 July 
1979 and 465 (1980) of 1 March 1980. Indeed, in the latter case it 
described "Israel's policy and practices of settling parts of its population 
and new immigrantis in [the occupied] territories" as a "flagrant viola- 
tion" of the Fourth Geneva Convention. 

The Court concludes that the Israeli settlements in the Occupied 
Palestinian Territor;! (including East Jerusalem) have been established 
in breach of international law. 

121. Whilst the C~ourt notes the assurance given by Israel that the con- 
struction of the wall does not amount to annexation and that the wall is 
of a temporary nature (see paragraph 116 above), it nevertheless cannot 
remain indifferent tc, certain fears expressed to it that the route of the 
wall will prejudge the future frontier between Israel and Palestine, and 
the fear that Israel may integrate the settlements and their means of 
access. The Court considers that the construction of the wall and its asso- 
ciated régime creale a "fait accompli" on the ground that could 
well become permarient, in which case, and notwithstanding the formal 
characterization of the wall by Israel, it would be tantamount to &,facto 
annexatioi-i. 

122. The Court recalls moreover that, according to the report of the 
Secretary-General, the planned route would incorporate in the area 
between the Green 1,ine and the wall more than 16 per cent of the terri- 
tory of the West Bank. Around 80 per cent of the settlers living in the 
Occupied Palestinian Territory, that is 320,000 individuals, would reside 
in that area, as well as 237,000 Palestinians. Moreover, as a result of the 
construction of the wall, around 160,000 other Palestinians would reside 
in almost complete1:y encircled communities (see paragraphs 84, 85 and 
1 19 above). 

In other terms, the route chosen for the wall gives expression in loco to 
the illegal measures taken by lsrael with regard to Jerusalem and the 
settlements, as deplored by the Security Council (see paragraphs 75 and 
120 above). There is also a risk of further alterations to the demographic 
composition of the Occupied Palestinian Territory resulting from the 
construction of the wall inasmuch as it is contributing, as will be further 
explained in paragraph 133 below, to the departure of Palestinian popu- 
lations from certain areas. That construction, along with measures taken 
previously, thus severely impedes the exercise by the Palestinian people of 
its right to self-determination, and is therefore a breach of Israel's obli- 
gation to respect that right. 

123. The construc:tion of the wall also raises a number of issues in rela- 
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tion to the relevant ]provisions of international humanitarian law and of 
human rights instruments. 

124. With regard to the Hague Regulations of 1907, the Court would 
recall that these deal, in Section II, with hostilities and in particular with 
"means of injuring the enemy, sieges, and bombardments". Section II I  
deals with military authority in occupied territories. Only Section III is 
currently applicable in the West Bank and Article 23 ( g )  of the Regula- 
tions, in Section II, is thus not pertinent. 

Section III of the Hague Regulations includes Articles 43, 46 and 52, 
which are applicabl~: in the Occupied Palestinian Territory. Article 43 
imposes a duty on the occupant to "take al1 measures within his power 
to restore, and, as far as possible, to insure public order and life, respect- 
ing the laws in force in the country". Article 46 adds that private prop- 
erty must be "respected" and that it cannot "be confiscated". Lastly, 
Article 52 authorizi:~, within certain limits, requisitions in kind and 
services for the needs of the army of occupation. 

125. A distinction is also made in the Fourth Geneva Convention 
between provisions applying during military operations leading to occu- 
pation and those thsit remain applicable throughout the entire period of 
occupation. It thus states in Article 6: 

"The present Convention shall apply from the outset of any con- 
flict or occupation mentioned in Article 2. 

In the territory of Parties to the conflict, the application of the 
present Conven.tion shall cease on the general close of military 
o~erations. 

In the case of occupied territory, the application of the present 
Convention shall cease one year after the general close of military 
operations; hoaiever, the Occupying Power shall be bound, for the 
duration of the occu~ation. to the extent that such Power exercises 
the functions of govérnment in such territory, by the provisions of 
the following Articles of the present Convention: 1 to 12, 27, 29 to 
34, 47, 49, 51, 52, 53, 59, 61 to 77, 143. 

Protected persons whose release, repatriation or re-establishment 
may take place after such dates shall meanwhile continue to benefit 
by the present Convention." 

Since the military operations leading to the occupation of the West 
Bank in 1967 ended a long time ago, only those Articles of the Fourth 
Geneva Convention referred to in Article 6, paragraph 3, remain appli- 
cable in that occupied territory. 

126. These provisions include Articles 47, 49, 52, 53 and 59 of the 
Fourth Geneva Convention. 

According to Artilcle 47: 

"Protected persons who are in occupied territory shall not be 



deprived, in any case or in any manner whatsoever, of the benefits of 
the present Convention by any change introduced, as the result of 
the occupation of a territory, into the institutions or government 
of the said territory, nor by any agreement concluded between the 
authorities of the occupied territories and the Occupying Power, nor 
by any annexatilon by the latter of the whole or part of the occupied 
territory." 

Article 49 reads as follows 

"Individual or mass forcible transfers, as well as deportations of 
protected persons from occupied territory to the territory of the 
Occupying Power or to that of any other country, occupied or not, 
are prohibited, regardless of their motive. 

Nevertheless, the Occupying Power may undertake total or partial 
evacuation of al given area if the security of the population or 
imperative milit,~ry reasons so demand. Such evacuations may not 
involve the displacement of protected persons outside the bounds of 
the occupied territory except when for material reasons it is impos- 
sible to avoid such displacement. Persons thus evacuated shall be 
transferred back to their homes as soon as hostilities in the area in 
question have ceased. 

The Occupying Power undertaking such transfers or evacuations 
shall ensure, to the greatest practicable extent, that proper accom- 
modation is provided to receive the protected persons, that the 
removals are effected in satisfactory conditions of hygiene, health, 
safety and nutrition, and that members of the same family are not 
separated. 

The Protecting Power shall be informed of any transfers and 
evacuations as soon as they have taken place. 

The Occupyirig Power shall not detain protected persons in an 
area particularly exposed to the dangers of war unless the security of 
the population or imperative military reasons so demand. 

The Occupying Power shall not deport or transfer parts of its own 
civilian population into the territory it occupies." 

According to Article 52: 

"No contract, agreement or regulation shall impair the right of 
any worker, whether voluntary or not and wherever he may be, to 
apply to the relnresentatives of the Protecting Power in order to 
request the said Power's intervention. 

All nieasures aiming at creating unemployment or at restricting 
the opportunities offered to workers in an occupied territory, in 
order to induce them to work for the Occupying Power, are pro- 
hibited." 
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Article 53 provides that: 

"Any destruction by the Occupying Power of real or persona1 
property belonging individually or collectively to private persons, 
or to the State, or to other public authorities, or to social or 
CO-operative organizations, is prohibited, except where such destruc- 
tion is rendered absolutely necessary by military operations." 

Lastly, according to Article 59 

"If the whole or part of the population of an occupied territory is 
inadequütely siipplied, the Occupying Power shall agree to relief 
schemes on behialf of the said population, and shall facilitate them 
by al1 the means at its disposal. 

Such schemei;, which may be undertaken either by States or by 
impartial humanitarian organizations such as the International Com- 
mittee of the Red Cross, shall consist, in particular, of the provision 
of consignments of foodstuffs, medical supplies and clothing. 

All Contracting Parties shall permit the free passage of these con- 
signments and shall guarantee their protection. 

A Power grainting free passage to consignments on their way to 
territory occupi1:d by an adverse Party to the conflict shall, however, 
have the right to search the consignments, to regulate their passage 
according to prescribed times and routes, and to be reasonably 
satisfied througlh the Protecting Power that these consignments are 
to be used for the relief of the needy population and are not to be 
used for the beriefit of the Occupying Power." 

127. The International Covenant on Civil and Political Rights also 
contains several relevant provisions. Before further examining these, the 
Court will observe tlhat Article 4 of the Covenant allows for derogation 
to be made, under various conditions, to certain provisions of that instru- 
ment. Israel made uise of its right of derogation under this Article by 
addressing the follovving communication to the Secretary-General of the 
United Nations on 71 October 1991 : 

"Since its estaiblishment, the State of Israel has been the victim of 
continuous threats and attacks on its very existence as well as on the 
life and property of its citizens. 

These have t,lken the form of threats of war, of actual armed 
attacks, and carnpaigns of terrorism resulting in the murder of and 
injury to humari beings. 

In view of the above, the State of Emergency which was pro- 
claimed in May 1948 has remained in force ever since. This situation 
constitutes a public emergency within the meaning of article 4 (1) of 
the Covenant. 

The Government of Israel has therefore found it necessary, in 
accordance with the said article 4, to take measures to the extent 
strictly required by the exigencies of the situation, for the defence of 
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the State and for the protection of life and property, including the 
exercise of powers of arrest and detention. 

In so far as ariy of these measures are inconsistent with article 9 of 
the Covenant, lsrael thereby derogates from its obligations under 
that provision." 

The Court notes that the derogation so notified concerns only Article 9 
of the International Covenant on Civil and Political Rights, which deals 
with the right to liberty and security of person and lays down the rules 
applicable in cases of arrest or detention. The other Articles of the 
Covenant therefore remain applicable not only on Israeli territory, but 
also on the Occupied Palestinian Territory. 

128. Among these mention must be made of Article 17, paragraph 1 of 
which reads as follows: "No one shall be subjected to arbitrary or un- 
lawful interference with his privacy, family, home or correspondence, nor 
to unlawful attacks on his honour and reputation." 

Mention must also be made of Article 12, paragraph 1, which pro- 
vides: "Everyone lavifully within the territory of a state shall, within that 
territory, have the right to liberty of movement and freedom to choose 
his residence." 

129. In addition ito the general guarantees of freedom of movement 
under Article 12 of the International Covenant on Civil and Political 
Rights, account must also be taken of specific guarantees of access to the 
Christian, Jewish arid Islamic Holy Places. The status of the Christian 
Holy Places in the Ottoman Empire dates far back in time, the latest pro- 
visions relating thereto having been incorporated into Article 62 of the 
Treaty of Berlin of 13 July 1878. The Mandate for Palestine given to the 
British Government on 24 July 1922 included an Article 13, under which: 

"Al1 responsibility in connection with the Holy Places and reli- 
gious buildings or sites in Palestine. including that of preserving 
existing rights and of securing free access to the Holy Places, reli- 
gious buildings and sites and the free exercise of worship, while 
ensuring the requirements of public order and decorum, is assumed 
by the Mandatory . . ." 

Article 13 further stated: "nothing in this mandate shall be construed as 
conferring . . . authority to interfere with the fabric or the management of 
purely Moslem sacred shrines, the immunities of which are guaranteed". 

In the aftermath of the Second World War, the General Assembly, in 
adopting resolution 181 (II) on the future government of Palestine, 
devoted a11 entire chapter of the Plan of Partition to the Holy Places, reli- 
gious buildings and sites. Article 2 of this Chapter provided, in so far as 
the Holy Places were concerned : 

"the liberty of access, visit and transit shall be guaranteed, in con- 
formity with existing rights, to al1 residents and citizens [of the Arab 
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State, of the Jevlish State] and of the City of Jerusalem, as well as to 
aliens, without distinction as to nationality, subject to requirements 
of national security, public order and decorum". 

Subsequently, in the aftermath of the armed conflict of 1948, the 1949 
General Armistice Agreement between Jordan and Israel provided in 
Article VI11 for the establishment of a special committee for "the formu- 
lation of agreed planis and arrangements for such matters as either Party 
may submit to it" for the purpose of enlarging the scope of the Agree- 
ment and of effecting improvement in its application. Such matters, on 
which an agreement of principle had already been concluded, included 
"free access to the Hioly Places". 

This commitment concerned mainly the Holy Places located to the east 
of the Green Line. Fiowever, some Holy Places were located West of that 
Line. This was the case of the Room of the Last Supper and the Tomb of 
David, on Mount 2:ion. In signing the General Armistice Agreement, 
Israel thus undertook, as did Jordan, to guarantee freedom of access to 
the Holy Places. The Court considers that this undertaking by Israel has 
remained valid for the Holy Places which came under its control in 1967. 
This undertaking has further been confirmed by Article 9, paragraph 1, 
of the 1994 Peace Treaty between Israel and Jordan, by virtue of which, 
in more general terms, "Each party will provide freedom of access to 
places of religious and historical significance." 

130. As regards the International Covenant on Economic, Social and 
Cultural Rights, that instrument includes a number of relevant provi- 
sions, namely: the right to work (Arts. 6 and 7); protection and assist- 
ance accorded to the family and to children and young persons (Art. 10); 
the right to an adequate standard of living, including adequate food, 
clothing and housini;, and the right "to be free from hunger" (Art. 11); 
the right to health (Art. 12); the right to education (Arts. 13 and 14). 

131. Lastly, the United Nations Convention on the Rights of the 
Child of 20 November 1989 includes similar provisions in Articles 16, 24, 
27 and 28. 

132. From the information submitted to the Court, particularly the 
report of the Secretary-General, it appears that the construction of the 
wall has led to the destruction or requisition of properties under condi- 
tions which contravene the requirements of Articles 46 and 52 of the 
Hague Regulations of 1907 and of Article 53 of the Fourth Geneva Con- 
vention. 

133. That construction, the establishment of a closed area between the 
Green Line and the wall itself and the creation of enclaves have moreover 
imposed substantial restrictions on the freedom of movement of the 
inhabitants of the Occupied Palestinian Territory (with the exception of 
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Israeli citizens and those assimilated thereto). Such restrictions are most 
marked in urban areas, such as the Qalqiliya enclave or the City of Jeru- 
salem and its suburbs. They are aggravated by the fact that the access 
gates are few in nunnber in certain sectors and opening hours appear to 
be restricted and unpredictably applied. For example, according to the 
Special Rapporteur of the Commission on Human Rights on the situa- 
tion of human rights in the Palestinian territories occupied by lsrael since 
1967, "Qalqiliya, a irity with a population of 40,000, is completely sur- 
rounded by the Wall and residents can only enter and leave through a 
single military checkpoint open from 7 a.m. to 7 p.m." (Report of the 
Special Rapporteur inf the Commission on Human Rights, John Dugard, 
on the situation of human rights in the Palestinian territories occupied by 
Israel since 1967, submitted in accordance with Commission resolution 
199312 A and entitletl "Question of the Violation of Human Rights in the 
Occupied Arab Territories, including Palestine", ElCN.41200416, 8 Sep- 
tember 2003, para. 9.) 

There have also been serious repercussions for agricultural production, 
as is attested by a number of sources. According to the Special Com- 
mittee to Investigate Israeli Practices Affecting the Human Rights of the 
Palestinian People and Other Arabs of the Occupied Territories 

"an estimated 100,000 dunums [approximately 10,000 hectares] of 
the West Bank's most fertile agricultural land, confiscated by the 
Israeli Occupation Forces, have been destroyed during the first 
phase of the wall construction, which involves the disappearance of 
vast amounts of property, notably private agricultural land and olive 
trees, wells, citrus grows and hothouses upon which tens of thou- 
sands of Palestinians rely for their survival" (Report of the Special 
Committee to Investigate Israeli Practices Affecting the Human 
Rights of the Palestinian People and Other Arabs of the Occupied 
Territories, Al51313 1 1, 22 August 2003, para. 26). 

Further, the Special Rapporteur on the situation of human rights in the 
Palestinian territories occupied by Israel since 1967 states that "Much of 
the Palestinian land 'on the Israeli side of the Wall consists of fertile agri- 
cultural land and soine of the most important water wells in the region" 
and adds that "Maily fruit and olive trees had been destroyed in the 
course of building the barrier" (ElCN.41200416, 8 September 2003, 
para. 9). The Special Rapporteur on the Right to Food of the United 
Nations Commission on Human Rights states that construction of the 
wall "cuts off Palestinians from their agricultural lands, wells and means 
of subsistence" (Repcort by the Special Rapporteur of the United Nations 
Commission on Human Rights, Jean Ziegler, "The Right to Food", 
Addendum, Mission to the Occupied Palestinian Territories, ElCN.41 
2004110lAdd.2, 31 October 2003, para. 49). In a recent survey conducted 
by the World Food Programme, it is stated that the situation has aggra- 
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vated food insecurity in the region, which reportedly numbers 25,000 new 
beneficiaries of food aid (report of the Secretary-General, para. 25). 

It has further led 10 increasing difficulties for the population concerned 
regarding access to health services, educational establishments and pri- 
mary sources of Walter. This is also attested by a number of different 
information sources Thus the report of the Secretary-General states gen- 
erally that "According to the Palestinian Central Bureau of Statistics, so 
far the Barrier has separated 30 localities from health services, 22 from 
schools, 8 from primary water sources and 3 from electricity networks." 
(Report of the Secretary-General, para. 23.) The Special Rapporteur of 
the United Nations Commission on Human Rights on the situation of 
human rights in the Palestinian territories occupied by Israel since 1967 
states that "Palestinians between the Wall and Green Line will effectively 
be cut off from their land and workplaces, schools, health clinics and 
other social services." (ElCN.41200416, 8 September 2003, para. 9.) In 
relation specifically to water resources, the Special Rapporteur on the 
Right to Food of the United Nations Commission on Human Rights 
observes that "By constructing the fence Israel will also effectively annex 
most of the western aquifer system (which provides 51 per cent of the 
West Bank's water resources)." (E1CN.4120041101Add.2, 31 October 2003, 
para. 51.) Similarly. in regard to access to health services, it has been 
stated that, as a result of the enclosure of Qalqiliya, a United Nations 
hospital in that towi~ has recorded a 40 per cent decrease in its caseload 
(report of the Secretary-General, para. 24). 

At Qalqiliya, according to reports furnished to the United Nations, 
soine 600 shops or businesses have shut down, and 6,000 to 8,000 people 
have already left the region (ElCN.41200416, 8 September 2003, para. 10; 
E/CN.4/2004/1O/Add.2, 31 October 2003, para. 51). The Special Rappor- 
teur on the Right to Food of the United Nations Commission on Human 
Rights has also observed that "With the fencelwall cutting communities 
off from their land and water without other means of subsistence, many 
of the Palestinians living in these areas will be forced to leave." (ElCN.41 
2004/10/Add.2, 31 October 2003, para. 51.) In this respect also the con- 
struction of the wall would effectively deprive a significant number of 
Palestinians of the "freedom to choose [their] residence". In addition, 
however, in the view of the Court, since a significant number of Palestin- 
ians have already been compelled by the construction of the wall and its 
associated régime tol depart from certain areas, a process that will con- 
tinue as more of the wall is built, that construction, coupled with the 
establishment of the Israeli settlements mentioned in paragraph 120 
above, is tending to alter the demographic composition of the Occupied 
Palestinian Territory. 

134. To sum up, the Court is of the opinion that the construction of 
the wall and its associated régime impede the liberty of movement of the 
inhabitants of the Occupied Palestinian Territory (with the exception 
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of lsraeli citizens and those assimilated thereto) as guaranteed under 
Article 12, paragrapl? 1, of the International Covenant on Civil and Poli- 
tical Rights. They alko impede the exercise by the persons concerned of 
the right to work, to health, to education and to an adequate standard of 
living as proclaimed in the International Covenant on Economic, Social 
and Cultural Rights and in the United Nations Convention on the Rights 
of the Child. Lastby. the construction of the wall and its associated 
régime, by contributing to the demographic changes referred to in para- 
graphs 122 and 133 above, contravene Article 49, paragraph 6, of the 
Fourth Geneva Convention and the Security Council resolutions cited in 
paragraph 120 above. 

135. The Court would observe, however, that the applicable interna- 
tional humanitarian law contains provisions enabling account to be 
taken of military exigencies in certain circumstances. 

Neither Article 46 of the Hague Regulations of 1907 nor Article 47 of 
the Fourth Geneva (Convention contain any qualifying provision of this 
type. With regard to forcible transfers of population and deportations, 
which are prohibited under Article 49, paragraph 1, of the Convention, 
paragraph 2 of that Article provides for an exception in those cases in 
which "the security of the population or imperative military reasons so 
demand". This exception however does not apply to paragraph 6 of that 
Article. which prohibits the occupying Power from deporting or transfer- 
ring parts of its own civilian population into the territories it occupies. As 
to Article 53 concerriing the destruction of personal property, it provides 
for an exception "where such destruction is rendered absolutely necessary 
by military operations". 

The Court considers that the military exigencies contemplated by these 
texts may be invoked in occupied territories even after the general close 
of the military operations that led to their occupation. However, on the 
material before it, the Court is not convinced that the destructions car- 
ried out contrary to the prohibition in Article 53 of the Fourth Geneva 
Convention were rendered absolutely necessary by military operations. 

136. The Court viould further observe that some human rights con- 
ventions, and in particular the International Covenant on Civil and 
Political Rights, coritain provisions which States parties may invoke in 
order to derogate, under various conditions, from certain of their con- 
ventional obligations. In this respect, the Court would however recall 
that the communicaiion notified by Israel to the Secretary-General of the 
United Nations under Article 4 of the International Covenant on Civil 
and Political Rights concerns only Article 9 of the Covenant, relating to 
the right to freedomi and security of person (see paragraph 127 above); 
Israel is accordingly bound to respect al1 the other provisions of that 
instrument. 

The Court would note, moreover, that certain provisions of human 
rights conventions ctontain clauses qualifying the rights covered by those 
provisions. There is no clause of this kind in Article 17 of the Interna- 



tional Covenant on Civil and Political Rights. On the other hand, 
Article 12, paragraph 3, of that instrument provides that restrictions 
on liberty of movement as guaranteed under that Article 

"shall not be subject to any restrictions except those which are pro- 
vided by law, are necessary to protect national security, public order 
(ordre public), public health or morals or the rights and freedoms of 
others, and are consistent with the other rights recognized in the 
present Covenailt". 

As for the International Covenant on Economic, Social and Cultural 
Rights, Article 4 thereof contains a general provision as follows: 

"The States Parties to the present Covenant recognize that, in the 
enjoyment of those rights provided by the State in conformity with 
the present Covirnant, the State may subject such rights only to such 
limitations as are determined by law only in so far as this may be 
compatible with the nature of these rights and solely for the purpose 
of promoting the general welfare in a democratic society." 

The Court would observe that the restrictions provided for under 
Article 12, paragraph 3, of the International Covenant on Civil and 
Political Rights are, by the very terms of that provision, exceptions to 
the right of freedom of movement contained in paragraph 1 .  In addition, it 
is not sufficient that such restrictions be directed to the ends authorized; 
they must also be riecessary for the attainment of those ends. As the 
Human Rights Corrimittee put it, they "must conform to the principle 
of proportionality" and "must be the least intrusive instrument amongst 
those which might airhieve the desired result" (CCPR/C/21/Rev.I/Add.9, 
General Comment No. 27, para. 14). On the basis of the information 
available to it, the Court finds that these conditions are not met in 
the present instance. 

The Court would fùrther observe that the restrictions on the enjoyment 
by the Palestinians living in the territory occupied by Israel of their eco- 
nomic, social and cultural rights, resulting from Israel's construction of 
the wall, fail to meet a condition laid down by Article 4 of the Interna- 
tional Covenant on Economic, Social and Cultural Rights, that is to say 
that their implementation must be "solely for the purpose of promoting 
the general welfare in a democratic society". 

137. To sum up, the Court, from the material available to it, is not 
convinced that the specific course Israel has chosen for the wall was 
necessary to attain its security objectives. The wall, along the route 
chosen, and its assooiated régime gravely infringe a number of rights of 
Palestinians residing in the territory occupied by Israel, and the infringe- 
ments resulting from that route cannot be justified by military exigencies 
or by the requirements of national security or public order. The construc- 
tion of such a wall accordingly constitutes breaches by Israel of various 



of its obligations urider the applicable international humanitarian law 
and human rights instruments. 

138. The Court has thus concluded that the construction of the wall 
constitutes action not in conformity with various international legal obli- 
gations incumbent upon Israel. However, Annex 1 to the report of the 
Secretary-General states that, according to Israel: "the construction of 
the Barrier is consistent with Article 51 of the Charter of the United 
Nations, its inherenit right to self-defence and Security Council resolu- 
tions 1368 (2001) and 1373 (2001)". More specifically, Israel's Permanent 
Representative to the United Nations asserted in the General Assembly 
on 20 October 2003 that "the fence is a measure wholly consistent with 
the right of States to self-defence enshrined in Article 51 of the Charter"; 
the Security Council resolutions referred to, he continued, "have clearly 
recognized the right of States to use force in self-defence against terrorist 
attacks", and therefore surely recognize the right to use non-forcible 
measures to that encl (AIES-10lPV.21, p. 6). 

139. Under the t'crms of Article 51 of the Charter of the United 
Nations: 

"Nothing in the present Charter shall impair the inherent right of 
individual or collective self-defence if an armed attack occurs against 
a Member of the United Nations, until the Security Council 
has taken measures necessary to maintain international peace and 
security." 

Article 51 of the Charter thus recognizes the existence of an inherent 
right of self-defence in the case of armed attack by one State against 
another State. However, Israel does not claim that the attacks against it 
are imputable to a foreign State. 

The Court also riotes that Israel exercises control in the Occupied 
Palestinian Territory and that, as Israel itself states, the threat which it 
regards as justifying the construction of the wall originates within, and 
not outside, that teriritory. The situation is thus different from that con- 
templated by Securi1.y Council resolutions 1368 (2001) and 1373 (200 l), 
and therefore lsrael could not in any event invoke those resolutions in 
support of its claim to  be exercising a right of self-defence. 

Consequently, the Court concludes that Article 51 of the Charter has 
no relevance in this case. 

140. The Court hiis, however. considered whether Israel could rely on 
a state of necessity ,which would preclude the wrongfulness of the con- 
struction of the wall. In this regard the Court is bound to note that some 
of the conventions at issue in the present instance include qualifying 
clauses of the rights guaranteed or provisions for derogation (see para- 



graphs 135 and 136 above). Since those treaties already address con- 
siderations of this kind within their own provisions, it might be asked 
whether a state of necessity as recognized in customary international law 
could be invoked witli regard to those treaties as a ground for precluding 
the wrongfulness of the measures or decisions being challenged. How- 
ever, the Court will not need to consider that question. As the Court 
observed ir i  the case concerning the GubFikovo-Nug~~rnrtros Project 
(HungarylSlovakiu), "the state of necessity is a ground recognized 
by customary international law" that "can only be accepted on an 
exceptional basis"; il "can only be invoked under certain strictly defined 
conditions which must be cumulatively satisfied; and the State concerned 
is not the sole judge of whether those conditions have been met" (1. C.J. 
Reports IY97, p. 40, para. 51). One of those conditions was stated by the 
Court in terms used by the International Law Commission, in a text 
which in its present form requires that the act being challenged be "the 
only way for the State to safeguard an essential interest against a grave 
and imminent peril" (Article 25 of the international Law Commission's 
Articles on Responsibility of States for Internationally Wrongful Acts; 
see also former Article 33 of the Draft Articles on the International 
Responsibility of States, with slightly different wording in the English 
text). In the light of the material before it, the Court is not convinced that 
the construction of the wall along the route chosen was the only means to 
safeguard the interests of Israel against the peril which it has invoked as 
justification for that construction. 

141. The fact remains that Israel has to face numerous indiscriminate 
and deadly acts of violence against its civilian population. It has the 
right, and indeed the duty, to respond in order to protect the life of its 
citizens. The measures taken are bound nonetheless to remain in con- 
formity with applicable international law. 

142. In conclusion, the Court considers that Israel cannot rely on a 
right of self-defence (sr on a state of necessity in order to preclude the 
wrongfulness of the construction of the wall resulting from the con- 
siderations mentionetri in paragraphs 122 and 137 above. The Court 
accordingly finds that the construction of the wall, and its associated 
régime, are contrary t o international law. 

143. The Court having concluded that, by the construction of the wall 
in the Occupied Palestinian Territory, including in and around East Jeru- 
salein, and by adoptirig its associated régime, Israel has violated various 
international obligations incumbent upon it (see paragraphs 114-137 
above), it must now, in order to reply to the question posed by the 
General Assembly, examine the consequences of those violations. 
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144. In their written and oral observations, many participants in the 
proceedings before ithe Court contended that Israel's action in illegally 
constructing this wall has legal consequences not only for Israel itself, but 
also for other States and for the United Nations; in its Written State- 
ment, Israel, for its part, presented no arguments regarding the possible 
legal consequences of the construction of the wall. 

145. As regards the legal consequences for Israel, it was contended 
that Israel has, first, a legal obligation to bring the illegal situation to an 
end by ceasing forthwith the construction of the wall in the Occupied 
Palestinian Territory, and to give appropriate assurances and guarantees 
of non-repetition. 

It was argued that, secondly, Israel is under a legal obligation to make 
reparation for the damage arising from its unlawful conduct. It was sub- 
mitted that such reparation should first of al1 take the form of restitution, 
namely demolition of those portions of the wall constructed in the Occu- 
pied Palestinian Territory and annulment of the legal acts associated with 
its construction and the restoration of property requisitioned or expro- 
priated for that purpose; reparation should also include appropriate 
compensation for intlividuals whose homes or agricultural holdings have 
been destroyed. 

It was further coniended that Israel is under a continuing duty to com- 
ply with al1 of the international obligations violated by it as a result of the 
construction of the via11 in the Occupied Palestinian Territory and of the 
associated régime. It was also argued that, under the terms of the Fourth 
Geneva Convention, Israel is under an obligation to search for and bring 
before its courts persons alleged to have committed, or to have ordered 
to be committed, grave breaches of international humanitarian law flow- 
ing from the planning, construction and use of the wall. 

146. As regards the legal consequences for States other than Israel, it 
was contended before the Court that al1 States are under an obligation 
not to recognize the illegal situation arising from the construction of the 
wall, not to render aid or assistance in maintaining that situation and to 
CO-operate with a view to putting an end to the alleged violations and to 
ensuring that reparaiion will be made therefor. 

Certain participants in the proceedings further contended that the 
States parties to the Fourth Geneva Convention are obliged to take 
measures to ensure compliance with the Convention and that, inasmuch 
as the construction and maintenance of the wall in the Occupied 
Palestinian Territory constitutes grave breaches of that Convention, the 
States parties to that Convention are under an obligation to prosecute or 
extradite the authors of such breaches. It was further observed that 

"the United Nations Security Council should consider flagrant and 
systematic violaition of international law norm[s] and principles by 
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Israel, particularly . . . international humanitarian law, and take al1 
necessary measiires to put an end [to] these violations", 

and that the Securit:~ Council and the General Assembly must take due 
account of the advisory opinion to be given by the Court. 

147. Since the Court has concluded that the construction of the wall in 
the Occupied Palestinian Territory, including in and around East Jerusa- 
lem, and its associated régime, are contrary to various of Israel's inter- 
national obligations, it follows that the responsibility of that State is 
engaged under international law. 

148. The Court cvill now examine the legal consequences resulting 
from the violations of international law by Israel by distinguishing 
between, on the one hand, those arising for Israel and, on the other, 
those arising for other States and, where appropriate, for the United 
Nations. The Court will begin by examining the legal consequences of 
those violations for Iisrael. 

149. The Court notes that Israel is first obliged to comply with the 
international obligations it has breached by the construction of the wall 
in the Occupied Palestinian Territory (see paragraphs 114-137 above). 
Consequently, Israel is bound to comply with its obligation to respect the 
right of the Palestinian people to self-determination and its obligations 
under international humanitarian law and international human rights 
law. Furthermore, it must ensure freedom of access to the Holy Places 
that came under its icontrol following the 1967 War (see paragraph 129 
above). 

150. The Court observes that Israel also has an obligation to put an 
end to the violation of its international obligations flowing from the con- 
struction of the wall in the Occupied Palestinian Territory. The obliga- 
tion of a State responsible for an internationally wrongful act to put an 
end to that act is well established in general international law, and the 
Court has on a number of occasions confirmed the existence of that obli- 
gation (Military anof Purumilitary Acti~~it ies irz und ugainst Nicarugilu 
(Nicaruguu v. Unitcd States oJ' Americu), Merits, Judgment, I. C. J. 
Reports 1986, p. 145); United States Diplomatic und Consulur Staff in 
Tehran, Judgment, 1'. C.J. ReportSv 1980, p. 44, para. 95; HUJ~U de la 
Torre. Judgment, 1. C'. J. Reports 1951, p. 82). 

15 1 .  Israel accordingly has the obligation to cease forthwith the works 
of construction of the wall being built by it in the Occupied Palestinian 
Territory, including in and around East Jerusalem. Moreover, in view of 
the Court's finding (see paragraph 143 above) that Israel's violations of 



its international obligations stem from the construction of the wall and 
from its associated régime, cessation of those violations entails the dis- 
mantling forthwith of those parts of that structure situated within the 
Occupied Palestinian Territory, including in and around East Jerusalem. 
All legislative and regulatory acts adopted with a view to its construction, 
and to the establishment of its associated régime, must forthwith be 
repealed or rendered ineffective, except in so far as such acts, by provid- 
ing for compensation or other forms of reparation for the Palestinian 
population, may continue to be relevant for compliance by lsrael with the 
obligations referred to in paragraph 153 below. 

152. Moreover, given that the construction of the wall in the Occupied 
Palestinian Territory has, irzter aliu, entailed the requisition and destruc- 
tion of homes, businesses and agricultural holdings, the Court finds 
further that Israel has the obligation to make reparation for the damage 
caused to al1 the natural or legal persons concerned. The Court would 
recall that the essential forms of reparation in customary law were laid 
down by the Permanent Court of International Justice in the following 
terms : 

"The essential principle contained in the actual notion of an illegal 
act - a principle which seems to be established by international 
practice and in particular by the decisions of arbitral tribunals - is 
that reparation must, as far as possible, wipe out al1 the conse- 
quences of the illegal act and reestablish the situation which would, 
in al1 probability, have existed if that act had not been committed. 
Restitution in kind, or, if this is not possible, payment of a sum cor- 
responding to thie value which a restitution in kind would bear; the 
award, if need bir, of damages for loss sustained which would not be 
covered by restitution in kind or payment in place of it - such are 
the principles which should serve to determine the amount of com- 
pensation due for an act contrary to international law." (Fuctory 
ut Clzorzci,z', M ,~r i t s ,  Jucigmcnt No 13, 1928, P. C. 1. J., Serirs A, 
No. 17, p. 47.) 

153. Israel is accordingly under an obligation to return the land, 
orchards, olive grov~:s and other immovable property seized from any 
natural or legal person for purposes of construction of the wall in the 
Occupied Palestinian Territory. In the event that such restitution should 
prove to be materially impossible, Israel has an obligation to compensate 
the persons in question for the damage suffered. The Court considers 
that Israel also has an obligation to compensate, in accordance with the 
applicable rules of international law, al1 natural or legal persons having 
suffered any form of material damage as a result of the wall's construc- 
tion. 



154. The Court will now consider the legal consequences of the inter- 
nationally wrongful acts flowing from Israel's construction of the wall as 
regards other States. 

155. The Court w~ould observe that the obligations violated by Israel 
include certain obligations erga omnes. As the Court indicated in the 
Barcelona Traction case, such obligations are by their very nature "the 
concern of al1 States" and, "In view of the importance of the rights 
involved, al1 States Cain be held to have a legal interest in their protection" 
(Barcelonu Truction, Light and Power Company, Lirnited, Second Phase, 
Judgment, I.C.J. Re,uorts 1970, p. 32, para. 33). The obligations erga 
omnes violated by Israel are the obligation to respect the right of the 
Palestinian people to self-determination, and certain of its obligations 
under international humanitarian law. 

156. As regards the first of these, the Court has already observed 
(paragraph 88 above) that in the East Timor case, it described as 
"irreproachable" the assertion that "the right of peoples to self-determi- 
nation, as it evolved 1Tom the Charter and from United Nations practice, 
has an erga omnes character" ( I .  C.J. Reports 1995, p. 102, para. 29). 
The Court would also recall that under the terms of General Assembly 
resolution 2625 (XX'V), already mentioned above (see paragraph 88), 

"Every State has the duty to promote, through joint and separate 
action, realization of the principle of equal rights and self-determi- 
nation of peoples, in accordance with the provisions of the Charter, 
and to render assistance to the United Nations in carrying out the 
responsibilities entrusted to it by the Charter regarding the imple- 
mentation of the principle . . ." 

157. With regard to international humanitarian law, the Court recalls 
that in its Advisory Opinion on the LegaIity of the Threat or Use of 
Nucleur Weupons it stated that "a great many rules of humanitarian law 
applicable in armed conflict are so fundamental to the respect of the 
human person and 'i:lementary considerations of humanity' . . .", that 
they are "to be observed by al1 States whether or not they have ratified 
the conventions that contain them, because they constitute intransgress- 
ible principles of international customary law" (I. C. J. Reports 1996 ( I ) ,  
p. 257, para. 79). In the Court's view, these rules incorporate obligations 
which are essentially of an erga omnes character. 

158. The Court would also emphasize that Article 1 of the Fourth 
Geneva Convention, a provision common to the four Geneva Conventions, 
provides that "The High Contracting Parties undertake to respect and to 
ensure respect for the present Convention in al1 circumstances." It follows 
from that provision tllat every State party to that Convention, whether or 
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not it is a party to a specific conflict, is under an obligation to ensure that 
the requirements of the instruments in question are complied with. 

159. Given the character and the importance of the rights and obliga- 
tions involved, the Court is of the view that al1 States are under an obli- 
gation not to recognize the illegal situation resulting from the construc- 
tion of the wall in the Occupied Palestinian Territory, including in and 
around East Jerusalem. They are also under an obligation not to render 
aid or assistance in imaintaining the situation created by such construc- 
tion. It is also for al1 States, while respecting the United Nations Charter 
and international law, to see to it that any impediment, resulting from the 
construction of the wall, to the exercise by the Palestinian people of its 
right to self-determination is brought to an end. In addition, al1 the States 
parties to the Geneva Convention relative to the Protection of Civilian 
Persons in Time of PJar of 12 August 1949 are under an obligation, while 
respecting the United Nations Charter and international law, to ensure 
compliance by lsrael with international humanitarian law as embodied in 
that Convention. 

160. Finally, the (Court is of the view that the United Nations, and 
especially the General Assembly and the Security Council, should con- 
sider what further action is required to bring to an end the illegal situa- 
tion resulting from the construction of the wall and the associated régime, 
taking due account of the present Advisory Opinion. 

161. The Court, being concerned to lend its support to the purposes 
and principles laid down in the United Nations Charter, in particular the 
maintenance of international peace and security and the peaceful settle- 
ment of disputes, would emphasize the urgent necessity for the United 
Nations as a whole to redouble its efforts to bring the Israeli-Palestinian 
conflict, which continues to pose a threat to international peace and secu- 
rity, to a speedy conclusion, thereby establishing a just and lasting peace 
in the region. 

162. The Court has reached the conclusion that the construction of the 
wall by Israel in the Occupied Palestinian Territory is contrary to inter- 
national law and ha:; stated the legal consequences that are to be drawn 
from that illegality. The Court considers itself bound to add that this 
construction must be placed in a more general context. Since 1947, the 
year when General Assembly resolution 181 (II) was adopted and the 
Mandate for Palestine was terminated, there has been a succession of 
armed conflicts, acts of indiscriminate violence and repressive measures 
on the former mandated territory. The Court would emphasize that both 
Israel and Palestine are under an obligation scrupulously to observe the 
rules of international humanitarian law, one of the paramount purposes 
of which is to protect civilian life. Illegal actions and unilateral decisions 
have been taken on al1 sides, whereas, in the Court's view, this tragic 



situation can be brought to an end only through implementation in 
good faith of al1 relevant Security Council resolutions, in particular resolu- 
tions 242 (1967) and 338 (1973). The "Roadmap" approved by Security 
Council resolution 1515 (2003) represents the most recent of efforts to 
initiate negotiations to this end. The Court considers that it has a duty 
to draw the attention of the General Assembly, to which the present 
Opinion is addresseti, to the need for these efforts to be encouraged 
with a view to achieving as soon as possible, on the basis of international 
law, a negotiated solution to the outstanding problems and the establish- 
ment of a Palestinian State, existing side by side with Israel and its other 
neighbours, with peace and security for al1 in the region. 

163. For these reasons, 

(1) Unanimously, 

Finds that it has j~irisdiction to give the advisory opinion requested; 

(2) By fourteen votes to one, 

Decides to comply with the request for an advisory opinion; 
I N  FAVOUR: President Shi; Vice-President Ranjeva; Judge~ Guillaume, 

Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, 
Al-Khasawneh, Elaraby, Owada, Simma, Tomka; 

AGAINST : Jurlge Buergenthal ; 

(3) Replies in the following manner to the question put by the General 
Assembly : 

A. By fourteen votes to one, 

The construction of the wall being built by Israel, the occupying 
Power, in the Occupied Palestinian Territory, including in and around 
East Jerusalem, and its associated régime, are contrary to international 
law ; 

I N  P A V O U R :  President Shi; Vice-President Ranjeva; Judges Guillaume, 
Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, 
Al-Khasawneh, Elaraby, Owada, Simma, Tomka; 

AGAINST: Judge Buergenthal ; 

B. By fourteen voles to one, 

Israel is under an obligation to terminate its breaches of international 
law; it is under an obligation to cease forthwith the works of con- 
struction of the wall being built in the Occupied Palestinian Territory, 
including in and around East Jerusalem, to dismantle forthwith the 
structure therein situated, and to repeal or render ineffective forthwith 



al1 legislative and regulatory acts relating thereto, in accordance with 
paragraph 15 1 of this Opinion; 

IN FAVOUR : PresiAnt Shi ; Vice-Puesident Ranjeva : Judge.r Guillaume, 
Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, 
Al-Khasawneh, Elaraby, Owada. Simma, Tomka; 

AGAINST: Judge Buergenthal; 

C. By fourteen votes to one, 

Israel is under an  obligation to make reparation for al1 damage caused 
by the construction of the wall in the Occupied Palestinian Territory, 
including in and around East Jerusalem; 

I N  FAVOUR: President Shi; Vice-Prcj.sident Ranjeva; Judges Guillaume, 
Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, 
Al-Khasawneh, Ellaraby, Owada, Simma, Tomka; 

AGAINSI- : Judge Buergenthal ; 

D. By thirteen votes to two, 

Al1 States are under an  obligation not to recognize the illegal situation 
resulting from the coinstruction of the wall and not to render aid or assis- 
tance in maintaining the situation created by such construction; al1 States 
parties to the Fourth Geneva Convention relative to the Protection of 
Civilian Persons in Tiine of War of 12 August 1949 have in addition the 
obligation. while reijpecting the United Nations Charter and inter- 
national law, to ensure compliance by Israel with international humani- 
tarian law as embodied in that Convention; 

I N  IAVOUR: Pr~sident  Shi; Vice-Puesident Ranjeva; Judges Guillaume, 
Koroma, Vereshchetin, Higgins, Parra-Aranguren, Rezek, Al-Khasawneh, 
Elaraby, Owada, !jimma, Tomka; 

AGAII\~S.I.: J ~ ( i g e s  Kooijmans, Buergenthal; 

E. By fourteen votes to one, 

The United Nations, and especially the General Assembly and the 
Security Council, should consider what further action is required to  bring 
to an  end the illegal situation resulting from the construction of the wall 
and the associated rkgime, taking due account of the present Advisory 
Opinion. 

I N  I AVOCJK : President Shi ; Vice-President Ranjeva ; Judges Guillaume, 
Koroma, Vereshchetin, Higgins, Parra-Aranguren, Kooijmans, Rezek, 
Al-Khasawneh, Elaraby, Owada, Simma, Tomka; 

AGAINST: Jll~lgc~ Buergenthal. 

Done in French and in English, the French text being authoritative, at 
the Peace Palace, Thi: Hague, this ninth day of July, two thousand and 



four, in two copies, one of which will be placed in the archives of the Court 
and the other transmitted to the Secretary-General of the United Nations. 

(Signed) SHI Jiuyong, 
President. 

(Signed) Philippe COUVREUR, 
Registrar. 

Judges KOROMA, HIGGINS, KOOIJMANS and AL-KHASAWNEH append 
separate opinions to the Advisory Opinion of the Court; Judge BUER- 
GENTHAL appends a declaration to the Advisory Opinion of the Court; 
Judges ELARABY and OWADA append separate opinions to the Advisory 
Opinion of the Court. 

(Initialled) J.Y .S. 
(Initialled) Ph.C. 
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4. Application in the present proceedings 170-174
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 B. The consequences under international law arising from the 
continued administration by the United Kingdom of the 
Chagos Archipelago (Question (b)) 175-182

 Operative Clause  183
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INTERNATIONAL COURT OF JUSTICE

YEAR 2019

25 February 2019

LEGAL CONSEQUENCES OF THE SEPARATION 
OF THE CHAGOS ARCHIPELAGO 

FROM MAURITIUS IN 1965

Events leading to the adoption of General Assembly resolution 71/292 requesting 
an advisory opinion.

Geographic location of Mauritius in the Indian Ocean — Chagos Archipelago, 
including the island of Diego Garcia, administered by the United Kingdom during 
colonization as a dependency of Mauritius — Adoption on 14 December 1960 of 
the Declaration on the Granting of Independence to Colonial Countries and Peo-
ples (General Assembly resolution 1514 (XV)) —Establishment of the Special 
Committee on Decolonization (“Committee of Twenty-Four”) to monitor the 
implementation of resolution 1514 (XV) — Lancaster House agreement between 
the representatives of the colony of Mauritius and the United Kingdom Govern-
ment regarding the detachment of the Chagos Archipelago from Mauritius — Cre-
ation of the British Indian Ocean Territory (“BIOT”), including the Chagos 
Archipelago — Agreement between the United States of America and the 
United Kingdom concerning the availability of the BIOT for defence purposes —
Adoption by the General Assembly of resolutions on the territorial integrity of 
non-self- governing territories — Independence of Mauritius — Forcible removal of 
the population of the Chagos Archipelago — Request by Mauritius for the BIOT 
to be disbanded and the territory restored to it — Creation of a marine protected 
area around the Chagos Archipelago by the United Kingdom — Challenge to the 
creation of a marine protected area by Mauritius before an Arbitral Tribunal and 
decision of the Tribunal.

* *

Jurisdiction of the Court to give the advisory opinion requested.
Article 65, paragraph 1, of the Statute — Article 96, paragraph 1, of the Char-

ter — Competence of the General Assembly to seek advisory opinions — Request 
made in accordance with the Charter — Questions submitted to the Court are legal 
in character.

2019 
25 February 
General List 

No. 169
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Argument that there is no exact statement of the question upon which an opinion 
is required — Any lack of clarity in the questions cannot deprive the Court of its 
jurisdiction — Arguments examined by the Court when it analyses the questions 
put by the General Assembly.

The Court has jurisdiction to give the advisory opinion requested.

* *

Discretion of the Court to decide whether it should give an opinion.
Integrity of the Court’s judicial function — Only “compelling reasons” may 

lead the Court to refuse to exercise its judicial function.
Argument that advisory proceedings are not suitable for determination of com-

plex and disputed factual issues — Sufficient information on the facts at the dis-
posal of the Court.

Argument that the Court’s response would not assist the General Assembly in 
the performance of its functions — Determination of the usefulness of the opinion 
left to the requesting organ.

Argument that an advisory opinion by the Court would reopen the findings of an 
Arbitral Tribunal — Opinion given to the General Assembly, not to States — 
Principle of res judicata does not preclude the rendering of an advisory opinion — 
Issues determined by the Arbitral Tribunal not the same as those before the Court.
 

Argument that the questions asked relate to a pending territorial dispute between 
two States, which have not consented to its settlement by the Court — Questions 
relate to the decolonization of Mauritius — Active role played by the General 
Assembly with regard to decolonization — Issues raised by the request located in 
the broader frame of reference of decolonization — The Court not dealing with a 
bilateral dispute by giving an opinion on legal issues on which divergent views are 
said to have been expressed by the two States — Giving the opinion requested does 
not have the effect of circumventing the principle of consent by a State to the judi-
cial settlement of its dispute with another State.  

No compelling reasons for the Court to decline to give the opinion requested by 
the General Assembly.

* *

Factual context of the separation of the Chagos Archipelago from Mauritius 
and the removal of Chagossians from the archipelago.

Discussions between the United Kingdom and the United States on the use of 
certain British-owned islands in the Indian Ocean for defence purposes — Agree-
ment between the two parties for the establishment of a military base by the 
United States on the island of Diego Garcia.

Discussions between the Government of the United Kingdom and the representa-
tives of the colony of Mauritius with respect to the Chagos Archipelago — Fourth 
Constitutional Conference held in London in September 1965 involving representa-
tives of the two parties — Lancaster House agreement — Agreement in principle 
by representatives of the colony of Mauritius to the detachment of the Chagos 
Archipelago from the territory of Mauritius.

Situation of the Chagossians — Entire population of Chagos Archipelago for-
cibly removed from the territory between 1967 and 1973 and prevented from return-
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ing — Compensation paid by the United Kingdom to certain Chagossians — Var-
ious proceedings initiated by Chagossians before United Kingdom courts, the 
European Court of Human Rights and the Human Rights Committee — Commit-
tee’s recommendations that Chagossians should be able to exercise their right to 
return to their territory — Today Chagossians are dispersed in several countries, 
including the United Kingdom, Mauritius and Seychelles — By virtue of 
United Kingdom law and judicial decisions of that country, they are not allowed to 
return to the archipelago.

* *

Language of the questions posed in resolution 71/292 — Competence of the 
Court to clarify the questions put to it for an advisory opinion — No need to refor-
mulate the questions in this instance — No need for the Court to interpret restric-
tively the questions put by the General Assembly.  

* *

Question of whether the process of decolonization of Mauritius was lawfully 
completed having regard to international law.

Relevant period and applicable rules of law.
Relevant period between the separation of the Chagos Archipelago in 1965 and 

the independence of Mauritius in 1968 — Evolution of the law on self-determina-
tion — Right to self-determination has a broad scope of application as a funda-
mental human right — In these proceedings, the Court only to analyse that right 
in the context of decolonization — Right to self-determination enshrined by the 
Charter and reaffirmed by subsequent General Assembly resolutions — Resolu-
tion 1514 (XV) represents a defining moment in the consolidation of State prac-
tice on decolonization — Declaratory character of resolution 1514 (XV) with 
regard to the right to self-determination as a customary norm — Resolu-
tion 1514 (XV) provides that any disruption of the national unity and territorial 
integrity of a country is incompatible with the purposes and principles of the Char-
ter — Reaffirmation of the right of all peoples to self-determination by the Inter-
national Covenants on Civil and Political Rights and on Economic, Social and 
Cultural Rights — Right to self-determination reiterated in the Declaration on 
Principles of International Law concerning Friendly Relations and Co- operation 
among States —Means of implementing the right to self-determination in a 
non-self-governing territory set out in resolution 1541 (XV) — Exercise of 
self-determination must be the expression of the free and genuine will of the people 
concerned — Right to self-determination, under customary international law, does 
not impose a specific mechanism for its implementation in all instances — Right to 
self-determination of a people defined by reference to the entirety of a non-self- 
governing territory — Customary law character of the right to territorial integrity 
of a non-self-governing territory as a corollary of the right to self-determination — 
Incompatibility with the right to self-determination of any detachment by the 
administering Power of part of a non-self-governing territory, unless such detach-
ment is based on the freely expressed and genuine will of the people of the territory 
concerned. 

Right to self-determination, as a customary norm, constitutes the applicable 
international law during the relevant period.
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Functions of the General Assembly with regard to decolonization.
Crucial role of the General Assembly with regard to decolonization — Moni-

toring of the means by which the free and genuine will of the people of a non-self- 
governing territory is expressed — General Assembly has consistently called 
upon administering Powers to respect the territorial integrity of non-self-governing 
territories.

Examination of the circumstances relating to the detachment of the Chagos 
Archipelago and its accordance with the applicable international law.

Agreement in principle of the Council of Ministers of Mauritius to the detach-
ment of the Chagos Archipelago given when the colony of Mauritius was under the 
authority of the United Kingdom, its administering Power — Agreement not an 
international agreement — No free and genuine expression of the will of the peo-
ple — Unlawful detachment of the Chagos Archipelago and its incorporation into 
a new colony, known as the BIOT.

Process of decolonization of Mauritius not lawfully completed when Mauritius 
acceded to independence in 1968.

* *

Consequences under international law arising from the continued administration 
by the United Kingdom of the Chagos Archipelago.

Decolonization of Mauritius not conducted in a manner consistent with the right 
of peoples to self-determination — United Kingdom’s continued administration of 
the Chagos Archipelago constitutes a wrongful act entailing the international 
responsibility of that State — Continuing character of the unlawful act — 
United Kingdom under an obligation to bring an end to its administration of the 
Chagos Archipelago as rapidly as possible — Modalities for completing the decol-
onization of Mauritius to be determined by the General Assembly.

Obligation of all Member States to co-operate with the United Nations to put 
the modalities for completing the decolonization of Mauritius into effect — Re-
settlement on the Chagos Archipelago of Mauritian nationals, including those of 
Chagossian origin, is an issue relating to the protection of the human rights of 
those concerned — Issue should be addressed by the General Assembly during the 
completion of the decolonization of Mauritius.

ADVISORY OPINION

Present:  President Yusuf; Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, 
Bhandari, Robinson, Gevorgian, Salam, Iwasawa; Registrar 
Couvreur.

On the legal consequences of the separation of the Chagos Archipelago from 
Mauritius in 1965,

The Court,
composed as above,
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gives the following Advisory Opinion:

1. The questions on which the advisory opinion of the Court has been 
requested are set forth in resolution 71/292 adopted by the General Assembly of 
the United Nations (hereinafter the “General Assembly”) on 22 June 2017. By a 
letter dated 23 June 2017 and received in the Registry on 28 June 2017, the 
Secretary- General of the United Nations officially communicated to the Court 
the decision taken by the General Assembly to submit these questions for an 
advisory opinion. Certified true copies of the English and French texts of the 
resolution were enclosed with the letter. The resolution reads as follows:  

“The General Assembly,
Reaffirming that all peoples have an inalienable right to the exercise of 

their sovereignty and the integrity of their national territory,
Recalling the Declaration on the Granting of Independence to Colonial 

Countries and Peoples, contained in its resolution 1514 (XV) of 14 Decem-
ber 1960, and in particular paragraph 6 thereof, which states that any 
attempt aimed at the partial or total disruption of the national unity and 
the territorial integrity of a country is incompatible with the purposes and 
principles of the Charter of the United Nations,

Recalling also its resolution 2066 (XX) of 16 December 1965, in which it 
invited the Government of the United Kingdom of Great Britain and 
Northern Ireland to take effective measures with a view to the immediate 
and full implementation of resolution 1514 (XV) and to take no action 
which would dismember the Territory of Mauritius and violate its territorial 
integrity, and its resolutions 2232 (XXI) of 20 December 1966 and 
2357 (XXII) of 19 December 1967,

Bearing in mind its resolution 65/118 of 10 December 2010 on the fiftieth 
anniversary of the Declaration on the Granting of Independence to Colonial 
Countries and Peoples, reiterating its view that it is incumbent on the 
United Nations to continue to play an active role in the process of decolo-
nization, and noting that the process of decolonization is not yet complete,

Recalling its resolution 65/119 of 10 December 2010, in which it declared 
the period 2011-2020 the Third International Decade for the Eradication of 
Colonialism, and its resolution 71/122 of 6 December 2016, in which it called 
for the immediate and full implementation of the Declaration on the Grant-
ing of Independence to Colonial Countries and Peoples,  

Noting the resolutions on the Chagos Archipelago adopted by the Organ-
ization of African Unity and the African Union since 1980, most recently at 
the twenty-eighth ordinary session of the Assembly of the Union, held in 
Addis Ababa on 30 and 31 January 2017, and the resolutions on the Chagos 
Archipelago adopted by the Movement of Non- Aligned Countries since 1983, 
most recently at the Seventeenth Conference of Heads of State or Govern-
ment of Non-Aligned Countries, held on Margarita Island, Bolivarian 
Republic of Venezuela, from 13 to 18 September 2016, and in particular the 
deep concern expressed therein at the forcible removal by the United King-
dom of Great Britain and Northern Ireland of all the inhabitants of the Cha-
gos Archipelago,
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Noting also its decision of 16 September 2016 to include in the agenda of 
its seventy-first session the item entitled ‘Request for an advisory opinion 
of the International Court of Justice on the legal consequences of the sep-
aration of the Chagos Archipelago from Mauritius in 1965’, on the under-
standing that there would be no consideration of this item before June 2017,

Decides, in accordance with Article 96 of the Charter of the United 
Nations, to request the International Court of Justice, pursuant to Article 65 
of the Statute of the Court, to render an advisory opinion on the following 
questions:

(a) ‘Was the process of decolonization of Mauritius lawfully completed 
when Mauritius was granted independence in 1968, following the 
 separation of the Chagos Archipelago from Mauritius and having 
regard to international law, including obligations reflected in General 
Assembly resolutions 1514 (XV) of 14 December 1960, 2066 (XX) of 
16 December 1965, 2232 (XXI) of 20 December 1966 and 2357 (XXII) 
of 19 December 1967?’;

(b) ‘What are the consequences under international law, including obliga-
tions reflected in the above- mentioned resolutions, arising from the 
continued administration by the United Kingdom of Great Britain and 
Northern Ireland of the Chagos Archipelago, including with respect to 
the inability of Mauritius to implement a programme for the resettle-
ment on the Chagos Archipelago of its nationals, in particular those of 
Chagossian origin?’.”

2. By letters dated 28 June 2017, the Registrar gave notice of the request for 
an advisory opinion to all States entitled to appear before the Court, pursuant 
to Article 66, paragraph 1, of the Statute.

3. By an Order dated 14 July 2017, the Court decided, in accordance with 
Article 66, paragraph 2, of the Statute, that the United Nations and its Member 
States were likely to be able to furnish information on the questions submitted 
to it for an advisory opinion, and fixed 30 January 2018 as the time-limit within 
which written statements might be submitted to it on those questions and 
16 April 2018 as the time-limit within which States and organizations having 
presented a written statement might submit written comments on the other writ-
ten statements.  

4. By letters dated 18 July 2017, the Registrar informed the United Nations 
and its Member States of the Court’s decisions and transmitted to them a copy 
of the Order.

5. Pursuant to Article 65, paragraph 2, of the Statute, the Secretary-General 
of the United Nations, under cover of a letter dated 30 November 2017 from the 
United Nations Legal Counsel, communicated to the Court a dossier of docu-
ments likely to throw light upon the questions formulated by the General 
Assembly, which was received in the Registry on 4 December 2017.  

6. By a letter dated 10 January 2018 and received in the Registry the same 
day, the Legal Counsel of the African Union requested, first, that the African 
Union be permitted to furnish information, in writing and orally, on the ques-
tions submitted to the Court for an advisory opinion, and, secondly, that it be 
granted an extension of one month for the filing of its written statement.  
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7. By an Order dated 17 January 2018, the Court decided that the Afri-
can Union was likely to be able to furnish information on the questions submit-
ted to the Court for an advisory opinion and that it might do so within the 
time- limits fixed by the Court. By the same Order, the Court further decided to 
extend to 1 March 2018 the time-limit within which all written statements might 
be presented to the Court, in accordance with Article 66, paragraph 2, of the 
Statute, and to extend to 15 May 2018 the time-limit within which States and 
organizations having presented a written statement might submit written com-
ments, in accordance with Article 66, paragraph 4, of the Statute.

8. By letters dated 17 January 2018, the Registrar informed the United Nations 
and its Member States, as well as the African Union, of the Court’s decisions 
and transmitted to them a copy of the Order.

9. Within the time-limit thus extended by the Court in its Order of 17 Janu-
ary 2018, written statements were filed in the Registry, in order of their receipt, 
by Belize, Germany, Cyprus, Liechtenstein, Netherlands, United Kingdom of 
Great Britain and Northern Ireland, Serbia, France, Israel, Russian Federation, 
United States of America, Seychelles, Australia, India, Chile, Brazil, Republic 
of Korea, Madagascar, China, Djibouti, Mauritius, Nicaragua, the Afri-
can Union, Guatemala, Argentina, Lesotho, Cuba, Viet Nam, South Africa, 
Marshall Islands and Namibia.  

10. By a communication dated 5 March 2018, the Registry informed States hav-
ing presented written statements, as well as the African Union, of the list of par-
ticipants having filed written statements in the proceedings and explained that the 
Registry had set up a dedicated website from which those statements could be 
downloaded. By the same communication, the Registry further informed those 
States and the African Union that the Court had decided to hold hearings which 
would open on 3 September 2018.

11. On 14 March 2018, the Court decided, on an exceptional basis, to autho-
rize the late filing of the written statement of the Republic of Niger.

12. On the same day, the Registrar informed the United Nations, and those 
of its Member States which had not presented written statements, that written 
statements had been filed in the Registry. By the same communication, the Reg-
istrar also indicated that the Court had decided to hold hearings which would 
open on 3 September 2018, during which oral statements and comments might 
be presented by the United Nations and its Member States, regardless of whether 
or not they had submitted written statements and, as the case may be, written 
comments. 

13. On 15 March 2018, the Registrar communicated a full set of the written 
statements received in the Registry to all States having submitted written state-
ments, as well as to the African Union.

14. By communications dated 26 March 2018, the United Nations and its 
Member States, as well as the African Union, were asked to inform the Registry, 
by 15 June 2018 at the latest, if they intended to take part in the oral proceed-
ings.

15. Within the time-limit as extended by the Court in its Order of 17 January 
2018, written comments were filed in the Registry, in order of their receipt, by the 
African Union, Serbia, Nicaragua, United Kingdom of Great Britain and North-
ern Ireland, Mauritius, Seychelles, Guatemala, Cyprus, Marshall Islands, 
United States of America and Argentina.

16. Upon receipt of those written comments, the Registrar, by communica-
tions dated 16 May 2018, informed States having presented written statements, 
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as well as the African Union, that written comments had been submitted and 
that those comments could be downloaded from a dedicated website.  

17. On 22 May 2018, the Registrar transmitted a full set of the written com-
ments to all States having submitted such comments, as well as to the Afri-
can Union.

18. By letters dated 29 May 2018, the Registrar transmitted to the 
United Nations, and to all its Member States that had not participated in the 
written proceedings, a full set of the written statements and written comments 
filed in the Registry.

19. By letters dated 21 June 2018, the Registrar communicated to the 
United Nations and its Member States, as well as to the African Union, the list 
of participants in the oral proceedings and enclosed a detailed schedule of those 
proceedings.

20. By letters dated 26 June 2018, the Registrar informed Member States of 
the United Nations participating in the oral proceedings, as well as the Afri-
can Union, of certain practical arrangements regarding the organization of 
those proceedings.

21. By a letter dated 2 July 2018, the Philippines informed the Court that it 
would no longer be making a statement during the oral proceedings. By letters 
dated 10 July 2018, the Registrar informed Member States of the United Nations 
participating in the oral proceedings and the African Union accordingly.  

22. Pursuant to Article 106 of the Rules of Court, the Court decided to make 
the written statements and written comments submitted to it accessible to the 
public with effect from the opening of the oral proceedings.

23. In the course of the hearings held from 3 to 6 September 2018, the Court 
heard oral statements, in the following order, by:

for the Republic of Mauritius: H.E. Sir Anerood Jugnauth, GCSK, KCMG, 
QC, Minister Mentor, Minister of Defence, 
Minister for Rodrigues of the Republic of 
Mauritius,
Mr. Pierre Klein, Professor at the Université 
libre de Bruxelles,
Ms Alison Macdonald, QC, Barrister at 
Matrix Chambers, London,
Mr. Paul S. Reichler, Attorney at Law, Foley 
Hoag LLP, member of the Bar of the District 
of Columbia,
Mr. Philippe Sands, QC, Professor of Inter-
national Law at University College London, 
Barrister at Matrix Chambers, London;

for the United Kingdom  
of Great Britain and  
Northern Ireland:

Mr. Robert Buckland, QC, MP, Solicitor 
General,
Mr. Samuel Wordsworth, QC, member of the 
Bar of England and Wales, Essex Court 
Chambers,
Ms Philippa Webb, member of the Bar of 
 England and Wales, 20 Essex Street Cham-
bers,
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Sir Michael Wood, KCMG, member of the 
Bar of England and Wales, 20 Essex Street 
Chambers;

for the Republic of  
South Africa:

Ms J. G. S. de Wet, Chief State Law Adviser 
(International Law), Department of Interna-
tional Relations and Co-operation;  

for the Federal Republic of 
Germany:

H.E. Mr. Christophe Eick, Ambassador, Legal 
Adviser, Federal Foreign Office, Berlin, 

Mr. Andreas Zimmermann, Professor of Inter-
national Law, University of Potsdam;

for the Argentine Republic: H.E. Mr. Mario Oyarzábal, Ambassador, 
Legal Adviser, Ministry of Foreign Affairs and 
Worship,
Mr. Marcelo Kohen, Professor of Interna-
tional Law, Graduate Institute of Interna-
tional and Development Studies, Geneva, 
Member and Secretary- General of the Institut 
de droit international;

for Australia: Mr. Bill Campbell, QC,
Mr. Stephen Donaghue, QC, Solicitor General 
of Australia;

for Belize: Mr. Ben Juratowitch, QC, Attorney at Law, 
Belize, and admitted to practice in England 
and Wales, and in Queensland, Australia, 
Freshfields Bruckhaus Deringer;

for the Republic of Botswana: Mr. Chuchuchu Nchunga Nchunga, Deputy 
Government Attorney, Attorney General’s 
Chambers, Botswana,
Mr. Shotaro Hamamoto, Professor of Interna-
tional Law, Kyoto University, Japan;

for the Federative Republic  
of Brazil:

H.E. Ms Regina Maria Cordeiro Dunlop, 
Ambassador of the Federative Republic 
of Brazil to the Kingdom of the Netherlands;

for the Republic of Cyprus: H.E. Mr. Costas Clerides, Attorney General 
of the Republic of Cyprus,
Ms Mary-Ann Stavrinides, Attorney of the 
Republic, Law Office of the Republic of 
Cyprus,
Mr. Polyvios G. Polyviou, Chryssafinis & 
Polyviou LLC;

for the United States of 
America:

Ms Jennifer G. Newstead, Legal Adviser, 
United States Department of State;

for the Republic  
of Guatemala:

Mr. Lesther Antonio Ortega Lemus, Minister 
Counsellor, Co- Representative of Guatemala,
H.E. Ms Gladys Marithza Ruiz Sánchez 
De Vielman, Ambassador, Representative 
of Guatemala;
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for the Republic of the Marshall 
Islands:

Mr. Caleb W. Christopher, Legal Adviser, 
Permanent Mission of the Republic of the 
Marshall Islands to the United Nations, New 
York;

for the Republic of India: H.E. Mr. Venu Rajamony, Ambassador of 
India to the Kingdom of the Netherlands;

for the State of Israel: Mr. Tal Becker, Legal Adviser, Ministry of 
Foreign Affairs,
Mr. Roy Schöndorf, Deputy Attorney Gen-
eral (International Law), Ministry of Justice;

for the Republic of Kenya: H.E. Mr. Lawrence Lenayapa, Ambassador of 
the Republic of Kenya to the Kingdom of the 
Netherlands,
Ms Pauline Mcharo, Deputy Chief State 
Counsel, Office of the Attorney General of 
Kenya;

for the Republic  
of Nicaragua:

H.E. Mr. Carlos José Argüello Gómez, 
Ambassador of Nicaragua to the Kingdom of 
the Netherlands;

for the Federal Republic  
of Nigeria:

Mr. Dayo Apata, Solicitor General of the 
Federal Republic of Nigeria, Permanent Sec-
retary, Federal Ministry of Justice;

for the Republic of Serbia: Mr. Aleksandar Gajić, Chief Legal Counsel at 
the Ministry of Foreign Affairs; 

for the Kingdom of Thailand: H.E. Mr. Virachai Plasai, Ambassador of the 
Kingdom of Thailand to the United States of 
America;

for the Republic of Vanuatu: Mr. Robert McCorquodale, Brick Court 
Chambers, member of the Bar of England and 
Wales,
Ms Jennifer Robinson, Doughty Street Cham-
bers, member of the Bar of England and 
Wales;

for the Republic of Zambia: Mr. Likando Kalaluka, SC, Attorney General,
Mr. Dapo Akande, Professor of Public Inter-
national Law, University of Oxford;

for the African Union: H.E. Ms Namira Negm, Ambassador, Legal 
Counsel of the African Union and Director of 
Legal Affairs Directorate,
Mr. Mohamed Gomaa, Legal Counsellor and 
Arbitrator,
Mr. Makane Moïse Mbengue, Professor of 
International Law, University of Geneva, and 
Affiliate Professor, Institut d’études politiques, 
Paris.

24. At the hearings, a Member of the Court put a question to Mauritius, 
which replied in writing, as requested, within the prescribed time-limit. The 
Court having decided that the other participants could submit comments or 
observations on the reply given by Mauritius, written comments were filed in the 
Registry, in order of their receipt, by the African Union, Argentina, United King-
dom of Great Britain and Northern Ireland and United States of America. 
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Another Member of the Court put a question to all the participants in the oral 
proceedings, to which Australia, Botswana and Vanuatu, Nicaragua, 
United Kingdom of Great Britain and Northern Ireland, Mauritius, Argentina, 
United States of America and Guatemala, in that order, replied in writing, as 
requested. The Court having decided that the other participants could submit 
comments or observations on the replies thus given, Mauritius, the Afri-
can Union and United States of America submitted such comments or observa-
tions in writing.  

* * *

I. Events Leading to the Adoption of the Request 
for the Advisory Opinion

25. Before examining the events leading to the adoption of the request 
for the advisory opinion, the Court recalls that the Republic of Mauritius 
consists of a group of islands in the Indian Ocean comprising approxi-
mately 1,950 sq km. The main island of Mauritius is located about 
2,200 km south-west of the Chagos Archipelago, about 900 km east of 
Madagascar, about 1,820 km south of Seychelles and about 2,000 km off 
the eastern coast of the African continent.

26. The Chagos Archipelago consists of a number of islands and atolls. 
The largest island is Diego Garcia, located in the south-east of the archi-
pelago. With an area of about 27 sq km, Diego Garcia accounts for more 
than half of the archipelago’s total land area.

27. Although Mauritius was occupied by the Dutch from 1638 to 1710, 
the first colonial administration of Mauritius was established in 1715 by 
France which named it Ile de France. In 1810, the British captured 
Ile de France and renamed it Mauritius. By the Treaty of Paris of 1814, 
France ceded Mauritius and all its dependencies to the United Kingdom.

28. Between 1814 and 1965, the Chagos Archipelago was administered 
by the United Kingdom as a dependency of the colony of Mauritius. 
From as early as 1826, the islands of the Chagos Archipelago were listed 
by Governor Lowry-Cole as dependencies of Mauritius. The islands were 
also described in several ordinances, including those made by Governors 
of Mauritius in 1852 and 1872, as dependencies of Mauritius. The Mau-
ritius Constitution Order of 26 February 1964 (hereinafter the 
“1964  Mauritius Constitution Order”), promulgated by the United 
 Kingdom Government, defined the colony of Mauritius in Section 90 (1) 
as “the island of Mauritius and the Dependencies of Mauritius”.

29. In accordance with General Assembly resolution 66 (I) of 
14 December 1946, the United Kingdom as the administering Power reg-
ularly transmitted information to the General Assembly under Arti-
cle 73 (e) of the Charter of the United Nations concerning Mauritius as 
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a non-self-governing territory. The information submitted by the 
United Kingdom was included in several reports of the Fourth Commit-
tee (Special Political and Decolonization Committee) of the General 
Assembly. In many of these reports, the islands of the Chagos Archipel-
ago, and sometimes the Chagos Archipelago itself, are referred to as 
dependencies of Mauritius. In its 1947 Report, Mauritius is described as 
comprising the island of Mauritius and its dependencies among which are 
mentioned the island of Rodriguez and the Oil Islands group of which the 
principal island is Diego Garcia. The Report of 1948 collectively referred 
to all of the islands as “Mauritius”. The Report of 1949 states that “there 
are dependent upon Mauritius a number of islands scattered over the 
Indian Ocean, of which the most important is Rodriguez . . . Other depen-
dencies are: Chagos Archipelago . . . Agalega and Cargados Charajos”. 

30. On 14 December 1960, the General Assembly adopted resolu-
tion 1514 (XV) entitled “Declaration on the Granting of Independence to 
Colonial Countries and Peoples” (hereinafter “resolution 1514 (XV)”). 
On 27 November 1961, the General Assembly, by resolution 1654 (XVI), 
established the United Nations Special Committee on Decolonization 
(hereinafter the “Committee of Twenty-Four”) to monitor the implemen-
tation of resolution 1514 (XV).

31. In February 1964, discussions commenced between the 
United States of America (hereinafter the “United States”) and the 
United Kingdom regarding the use by the United States of certain 
 British-owned islands in the Indian Ocean. The United States expressed 
an interest in establishing military facilities on the island of Diego Garcia.

32. On 29 June 1964, the United Kingdom also commenced talks with 
the Premier of the colony of Mauritius regarding the detachment of the 
Chagos Archipelago from Mauritius. At Lancaster House, talks between 
representatives of the colony of Mauritius and the United Kingdom Gov-
ernment led to the conclusion on 23 September 1965 of an agreement 
(hereinafter the “Lancaster House agreement”, described in more detail 
in paragraph 108 below).

33. On 8 November 1965, by the British Indian Ocean Territory 
Order 1965, the United Kingdom established a new colony known as the 
British Indian Ocean Territory (hereinafter the “BIOT”) consisting of the 
Chagos Archipelago, detached from Mauritius, and the Aldabra, Farqu-
har and Desroches Islands, detached from Seychelles.

34. On 16 December 1965, the General Assembly adopted resolu-
tion 2066 (XX) on the “Question of Mauritius”, in which it expressed 
deep concern about the detachment of certain islands from the territory 
of Mauritius for the purpose of establishing a military base and invited 
the “administering Power to take no action which would dismember the 
Territory of Mauritius and violate its territorial integrity”.  

35. On 20 December 1966, the General Assembly adopted resolu-
tion 2232 (XXI) on a number of territories including Mauritius. The reso-
lution reiterated that
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“any attempt aimed at the partial or total disruption of the national 
unity and the territorial integrity of colonial Territories and the estab-
lishment of military bases and installations in these Territories is 
incompatible with the purposes and principles of the Charter of the 
United Nations and of General Assembly resolution 1514 (XV)”.

36. The talks between the United Kingdom and the United States 
resulted in the conclusion on 30 December 1966 of the “Agreement con-
cerning the Availability for Defence Purposes of the British Indian Ocean 
Territory” and the conclusion of an Agreed Minute of the same date.

37. Based on the 1966 Agreement, the United States and the United 
Kingdom agreed that the Government of the United Kingdom would 
take any “administrative measures” necessary to ensure that their defence 
needs were met. The Agreed Minute provided that, among the adminis-
trative measures to be taken, was “resettling any inhabitants” of the 
islands. The inhabitants of the Chagos Archipelago are referred to as 
Chagossians and, sometimes, as the “Ilois” or “islanders”. In this Opin-
ion these terms are used interchangeably.

38. On 10 May 1967, Sub- Committee I of the Committee of 
Twenty-Four reported that:

“By creating a new territory, the British Indian Ocean Territory, 
composed of islands detached from Mauritius and Seychelles, the 
administering Power continues to violate the territorial integrity of 
these Non-Self Governing Territories and to defy resolu-
tions 2066 (XX) and 2232 (XXI) of the General Assembly.”

39. On 15, 17 and 19 June 1967, the Committee of Twenty-Four exam-
ined the Report of Sub- Committee I and adopted a resolution on Mauri-
tius. In this resolution, the Committee

“[d]eplores the dismemberment of Mauritius and Seychelles by the 
administering Power which violates their territorial integrity, in con-
travention of General Assembly resolutions 2066 (XX) and 2232 (XXI) 
and calls upon the administering Power to return to these Territories 
the islands detached therefrom”.

40. On 7 August 1967, general elections were held in Mauritius and the 
political parties in favour of independence prevailed.

41. On 19 December 1967, the General Assembly adopted resolu-
tion 2357 (XXII) on a number of territories including Mauritius, and 
reaffirmed what it had declared in resolution 2232 (XXI) (see para-
graph 35 above).

42. On 12 March 1968, Mauritius became an independent State and on 
26 April 1968 was admitted to membership in the United Nations. 
Sir Seewoosagur Ramgoolam became the first Prime Minister of the 
Republic of Mauritius. Section 111, paragraph 1, of the 1968 Constitu-
tion of Mauritius, promulgated by the United Kingdom Government 
before independence on 4 March 1968, defined Mauritius as “the territo-
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ries which immediately before 12th March 1968 constituted the colony of 
Mauritius”. This definition did not include the Chagos Archipelago in the 
territory of Mauritius.

43. Between 1967 and 1973, the entire population of the Chagos Archi-
pelago was either prevented from returning or forcibly removed and pre-
vented from returning by the United Kingdom. The main forcible removal 
of Diego Garcia’s population took place in July and September 1971.  

44. On 11 April 1979, in a discussion on the detachment of the Cha-
gos Archipelago, Prime Minister Ramgoolam told the Mauritian Parlia-
ment “we had no choice”.

45. In July 1980, the Organization of African Unity (hereinafter the 
“OAU”) adopted resolution 99 (XVII) (1980) in which it “demands” that 
Diego Garcia be “unconditionally returned to Mauritius”.

46. On 9 October 1980, the Mauritian Prime Minister, at the thirty-
fifth session of the United Nations General Assembly, stated that the 
BIOT should be disbanded and the territory restored to Mauritius as part 
of its natural heritage.

47. In July 2000, the OAU adopted Decision AHG/Dec.159 (XXXVI) 
(2000) expressing its concern that the Chagos Archipelago was “excised 
by the colonial power from Mauritius prior to its independence in viola-
tion of UN Resolution 1514”.  

48. On 1 April 2010, the United Kingdom announced the creation of a 
marine protected area in and around the Chagos Archipelago. On 
20 December 2010, Mauritius instituted proceedings against the 
United Kingdom pursuant to Article 287 of the United Nations Conven-
tion on the Law of the Sea (hereinafter “UNCLOS” or “the Conven-
tion”) before an Arbitral Tribunal constituted under Annex VII of the 
Convention, challenging the creation of a marine protected area by the 
United Kingdom. In those proceedings, Mauritius submitted, inter alia, 
that (1) the United Kingdom was not entitled to declare a marine pro-
tected area or other maritime zones in and around the Chagos Archipel-
ago as it was not a coastal State within the meaning of UNCLOS; (2) the 
United Kingdom was not entitled to declare unilaterally a marine pro-
tected area or other maritime zones because Mauritius had rights as a 
coastal State within the meaning of Articles 56, paragraph 1, and 76, 
paragraph 8, of UNCLOS; (3) the United Kingdom should not take any 
steps to prevent the Commission on the Limits of the Continental Shelf 
from making recommendations to Mauritius in respect of any submission 
that Mauritius may make to that Commission regarding the Chagos 
Archipelago; and (4) the marine protected area was incompatible with the 
United Kingdom’s obligations under UNCLOS.  

49. On 27 July 2010, the African Union adopted Decision 331 (2010), 
in which it stated that the Chagos Archipelago, including Diego Garcia, 
was detached “by the former colonial power from the territory of Mauri-
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tius in violation of [General Assembly] Resolutions 1514 (XV) of 
14 December 1960 and 2066 (XX) of 16 December 1965 which prohibit 
colonial powers from dismembering colonial territories prior to granting 
independence”.

50. On 18 March 2015, the Arbitral Tribunal constituted under 
Annex VII of UNCLOS rendered an award in the Arbitration regarding 
the Chagos Marine Protected Area between Mauritius and the United 
Kingdom (hereinafter the “Arbitration regarding the Chagos Marine Pro-
tected Area”). The Tribunal found, in its Award, that it lacked jurisdic-
tion on Mauritius’ first, second and third submissions, but had jurisdiction 
to consider Mauritius’ fourth submission. With respect to the first sub-
mission, the Tribunal observed that “[t]he parties’ dispute regarding sov-
ereignty over the Chagos Archipelago does not concern interpretation or 
application” of UNCLOS. On the merits, the Arbitral Tribunal found, 
inter alia, that, in establishing the marine protected area surrounding the 
Chagos Archipelago, the United Kingdom had breached its obligations 
under Article 2, paragraph 3, Article 56, paragraph 2, and Article 194, 
paragraph 4, of the Convention, and that the United Kingdom’s under-
taking to return the Chagos Archipelago to Mauritius, when no longer 
needed for defence purposes, was legally binding.  

51. On 30 December 2016, the 50-year period covered by the 1966 
Agreement came to an end; however, it was extended for a further period 
of twenty years, in accordance with its terms.

52. On 30 January 2017, the Assembly of the African Union adopted 
resolution AU/Res.1 (XXVIII) on the Chagos Archipelago which resolved, 
among other things, to support Mauritius with a view to  ensuring “the 
completion of the decolonization of the Republic of Mauritius”.

53. On 23 June 2017, the General Assembly adopted resolution 71/292 
requesting an advisory opinion from the Court (see paragraph 1 above). 
Having recalled the events leading to the adoption of that request, the 
Court now turns to the consideration of the questions of jurisdiction and 
discretion.

II. Jurisdiction and Discretion

54. When the Court is seised of a request for an advisory opinion, it 
must first consider whether it has jurisdiction to give the opinion requested 
and if so, whether there is any reason why the Court should, in the exer-
cise of its discretion, decline to answer the request (see Legality of the 
Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports 
1996 (I), p. 232, para. 10; Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory, Advisory Opinion, I.C.J. Reports 
2004 (I), p. 144, para. 13; Accordance with International Law of the Uni-
lateral Declaration of Independence in Respect of Kosovo, Advisory Opin-
ion, I.C.J. Reports 2010 (II), p. 412, para. 17).
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A. Jurisdiction

55. The Court’s jurisdiction to give an advisory opinion is based on 
Article 65, paragraph 1, of its Statute which provides that “[t]he Court 
may give an advisory opinion on any legal question at the request of 
whatever body may be authorized by or in accordance with the Charter 
of the United Nations to make such a request”.

56. The Court notes that the General Assembly is competent to request 
an advisory opinion by virtue of Article 96, paragraph 1, of the Charter, 
which provides that “[t]he General Assembly . . . may request the Inter-
national Court of Justice to give an advisory opinion on any legal ques-
tion”.

57. The Court now turns to the requirement in Article 96 of the Char-
ter and Article 65 of its Statute that the advisory opinion must be on a 
“legal question”.

58. In the present proceedings, the first question put to the Court is 
whether the process of decolonization of Mauritius was lawfully com-
pleted having regard to international law when it was granted indepen-
dence following the separation of the Chagos Archipelago. The second 
question relates to the consequences arising under international law from 
the continued administration by the United Kingdom of the Chagos 
Archipelago. The Court considers that a request from the General Assem-
bly for an advisory opinion to examine a situation by reference to inter-
national law concerns a legal question.

59. The Court therefore concludes that the request has been made in 
accordance with the Charter and that the two questions submitted to it 
are legal in character.

60. One of the participants in the present proceedings has argued that 
the Court lacks jurisdiction because the questions asked “ostensibly relate 
to one topic, but . . . in fact relate to a different topic”. Moreover, it con-
tended that there is no “exact statement of the question upon which an 
opinion is required” within the meaning of Article 65, paragraph 2, of the 
Statute. According to the same participant, the questions put to the Court 
do not reflect the real issues, which relate to sovereignty rather than 
decolonization.

61. The Court is of the view that the arguments raised in these 
 proceedings in relation to Article 65, paragraph 2, of its Statute do 
not deprive it of jurisdiction to render the advisory opinion. When faced 
with similar arguments in its Advisory Opinion on the Legal Conse-
quences of the Construction of a Wall in the Occupied Palestinian Terri-
tory, the Court observed that “lack of clarity in the drafting of a 
question does not deprive the Court of jurisdiction. Rather, such 
 uncertainty will require clarification in interpretation, and such neces-
sary clarifications of interpretation have frequently been given by the 
Court.” (Advisory Opinion, I.C.J. Reports 2004 (I), pp. 153-154, para. 38.) 
The Court will examine these arguments in paragraphs 135  
to 137 below.
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62. The Court accordingly has jurisdiction to give the advisory opinion 
requested by resolution 71/292 of the General Assembly.

B. Discretion

63. The fact that the Court has jurisdiction does not mean, however, 
that it is obliged to exercise it:

“The Court has recalled many times in the past that Article 65, 
paragraph 1, of its Statute, which provides that ‘The Court may give 
an advisory opinion . . .’, should be interpreted to mean that the Court 
has a discretionary power to decline to give an advisory opinion even 
if the conditions of jurisdiction are met.” (Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, Advisory 
Opinion, I.C.J. Reports 2004 (I), p. 156, para. 44; Accordance with 
International Law of the Unilateral Declaration of Independence in 
Respect of Kosovo, Advisory Opinion, I.C.J. Reports 2010 (II), 
pp. 415-416, para. 29.)  

64. The discretion whether or not to respond to a request for an advi-
sory opinion exists so as to protect the integrity of the Court’s judicial 
function as the principal judicial organ of the United Nations (Legal Con-
sequences of the Construction of a Wall in the Occupied Palestinian Terri-
tory, Advisory Opinion, I.C.J. Reports 2004 (I), pp. 156-157, paras. 44-45; 
Accordance with International Law of the Unilateral Declaration of Inde-
pendence in Respect of Kosovo, Advisory Opinion, I.C.J. Reports 2010 (II), 
pp. 415-416, para. 29).

65. The Court is, nevertheless, mindful of the fact that its answer to a 
request for an advisory opinion “represents its participation in the activi-
ties of the Organization, and, in principle, should not be refused” (Inter-
pretation of Peace Treaties with Bulgaria, Hungary and Romania, First 
Phase, Advisory Opinion, I.C.J. Reports 1950, p. 71; Difference Relating to 
Immunity from Legal Process of a Special Rapporteur of the Commission 
on Human Rights, Advisory Opinion, I.C.J. Reports 1999 (I), pp. 78-79, 
para. 29; Legal Consequences of the Construction of a Wall in the Occupied 
Palestinian Territory, Advisory Opinion, I.C.J. Reports 2004 (I), p. 156, 
para. 44). Thus, the consistent jurisprudence of the Court is that only 
“compelling reasons” may lead the Court to refuse its opinion in response 
to a request falling within its jurisdiction (Legal Consequences of the Con-
struction of a Wall in the Occupied Palestinian Territory, Advisory Opin-
ion, I.C.J. Reports 2004 (I), p. 156, para. 44; Accordance with International 
Law of the Unilateral Declaration of Independence in Respect of Kosovo, 
Advisory Opinion, I.C.J. Reports 2010 (II), p. 416, para. 30).

66. The Court must satisfy itself as to the propriety of the exercise of 
its judicial function in the present proceedings. It will therefore give care-
ful consideration as to whether there are compelling reasons for it to 
decline to respond to the request from the General Assembly.

8 Avis 1164.indb   41 25/02/20   11:14



114separation of the chagos (advisory opinion)

23 

67. Some participants in the present proceedings have argued that 
there are “compelling reasons” for the Court to exercise its discretion to 
decline to give the advisory opinion requested. Among the reasons raised 
by these participants are that, first, advisory proceedings are not suitable 
for determination of complex and disputed factual issues; secondly, 
the Court’s response would not assist the General Assembly in the perfor-
mance of its functions; thirdly, it would be inappropriate for the Court 
to re- examine a question already settled by the Arbitral Tribunal consti-
tuted under Annex VII of UNCLOS in the Arbitration regarding the Cha-
gos Marine Protected Area; and fourthly, the questions asked in the 
present proceedings relate to a pending bilateral dispute between two 
States which have not consented to the settlement of that dispute by the 
Court.

68. The Court will now turn to the examination of these arguments.

1. Whether advisory proceedings are suitable for determination of complex 
and disputed factual issues

69. It has been argued by some participants that the questions raise 
complex and disputed factual issues which are not suitable for determina-
tion in advisory proceedings. Those participants have contended that in 
these proceedings the Court does not have sufficient information and evi-
dence to arrive at a conclusion on the complex and disputed questions of 
fact before it.

70. Other participants have maintained that the factual issues before 
the Court are not complex and that what really matters is the Court’s 
interpretation of those facts.

71. The Court recalls that in its Advisory Opinion on Western Sahara 
when it was faced with the same argument, it concluded that what was 
decisive was whether it had 

“sufficient information and evidence to enable it to arrive at a judicial 
conclusion upon any disputed questions of fact the determination of 
which is necessary for it to give an opinion in conditions compatible 
with its judicial character” (I.C.J. Reports 1975, pp. 28-29, para. 46).

72. Moreover, the Court recalls that, in its Advisory Opinion on Legal 
Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolu-
tion 276 (1970), it held that 

“to enable [it] to pronounce on legal questions, it must also be 
acquainted with, take into account and, if necessary, make findings 
as to the relevant factual issues” (I.C.J. Reports 1971, p. 27, para. 40).
 

73. The Court observes that an abundance of material has been pre-
sented before it including a voluminous dossier from the United Nations. 
Moreover, many participants have submitted written statements and 
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written comments and made oral statements which contain information 
relevant to answering the questions. Thirty-one States and the Afri-
can Union filed written statements, ten of those States and the African 
Union submitted written comments thereon, and twenty-two States and 
the African Union made oral statements. The Court notes that informa-
tion provided by participants includes the various official records from 
the 1960s, such as those from the United Kingdom concerning the detach-
ment of the Chagos Archipelago and the accession of Mauritius to inde-
pendence.  

74. The Court is therefore satisfied that there is in the present proceed-
ings sufficient information on the facts before it for the Court to give the 
requested opinion. Accordingly, the Court cannot decline to answer the 
questions put to it.

2. Whether the Court’s response would assist the General Assembly in the 
performance of its functions

75. It has been argued by some participants that the advisory opinion 
requested would not assist the General Assembly in the proper exercise of 
its functions. These participants have maintained that the General Assem-
bly has not been actively engaged in the decolonization of Mauritius since 
1968. In particular, they have asserted that, after Mauritius became inde-
pendent in March 1968, it was removed from the list of territories being 
monitored by the Committee of Twenty-Four and that the Chagos Archi-
pelago was never added to that list. Other participants have argued that 
the Court’s response would be useful to the General Assembly, which 
continued to be active after 1968 in considering the question of Mauritius 
and the detachment of the Chagos Archipelago.

76. The Court considers that it is not for the Court itself to determine 
the usefulness of its response to the requesting organ. Rather, it should 
be left to the requesting organ, the General Assembly, to determine 
“whether it needs the opinion for the proper performance of its func-
tions” (Accordance with International Law of the Unilateral Declaration of 
Independence in Respect of Kosovo, Advisory Opinion, I.C.J. Reports 
2010 (II), p. 417, para. 34). The Court recalls that, in its Advisory Opin-
ion on Legality of the Threat or Use of Nuclear Weapons, it did not accept 
an argument that the Court should refuse to respond to the General 
Assembly’s request on the ground that the General Assembly had not 
explained to the Court the purposes for which it sought an opinion. The 
Court observed that:

“it is not for the Court itself to purport to decide whether or not an 
advisory opinion is needed by the Assembly for the performance of 
its functions. The General Assembly has the right to decide for itself 
on the usefulness of an opinion in the light of its own needs.” 
(I.C.J. Reports 1996 (I), p. 237, para. 16.)
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77. In the Advisory Opinion on Legal Consequences of the Construc-
tion of a Wall in the Occupied Palestinian Territory, the Court stated that 
it “cannot substitute its assessment of the usefulness of the opinion 
requested for that of the organ that seeks such opinion” (I.C.J. Reports 
2004 (I), p. 163, para. 62). The Court recalls that “[i]n any event, to what 
extent or degree its opinion will have an impact on the action of the Gen-
eral Assembly is not for the Court to decide” (Western Sahara, Advisory 
Opinion, I.C.J. Reports 1975, p. 37, para. 73).

78. It follows that in the present proceedings the Court cannot decline 
to answer the questions posed to it by the General Assembly in resolu-
tion 71/292 on the ground that its opinion would not assist the General 
Assembly in the performance of its functions.

3. Whether it would be appropriate for the Court to re- examine a question 
allegedly settled by the Arbitral Tribunal constituted under UNCLOS 
Annex VII in the Arbitration regarding the Chagos Marine Protected 
Area

79. Certain participants have argued that an advisory opinion by the 
Court would reopen the findings of the Arbitral Tribunal in the Arbitra-
tion regarding the Chagos Marine Protected Area that are binding on 
Mauritius and the United Kingdom.

80. Other participants have contended that res judicata does not apply 
in these proceedings because the same parties are not seeking to litigate 
the same issue that has already been definitively settled between them in 
an earlier case.  

81. The Court recalls that its opinion “is given not to States, but to the 
organ which is entitled to request it” (Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, 
I.C.J. Reports 1950, p. 71). The Court observes that the principle of res judi-
cata does not preclude it from rendering an advisory opinion. When 
answering a question submitted for an opinion, the Court will consider any 
relevant judicial or arbitral decision. In any event, the Court further notes 
that the issues that were determined by the Arbitral Tribunal in the Arbitra-
tion regarding the Chagos Marine Protected Area (see paragraph 50 above) 
are not the same as those that are before the Court in these proceedings.

82. It follows from the foregoing that the Court cannot decline to 
answer the questions on this ground.

4. Whether the questions asked relate to a pending dispute between two 
States, which have not consented to its settlement by the Court

83. Some participants have argued that there is a bilateral dispute 
between Mauritius and the United Kingdom regarding sovereignty over 
the Chagos Archipelago and that this dispute is at the core of the advisory 
proceedings. According to those participants, to determine the issues in 
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the present proceedings, the Court would be required to arrive at conclu-
sions on certain key points such as the effect of the 1965 Lancaster House 
agreement. Certain participants have contended that the dispute over sov-
ereignty, which arose in the 1980s in bilateral relations, is the “real dis-
pute” that motivates the request. These participants have further contended 
that Mauritius’ claims in the Arbitration regarding the Chagos Marine Pro-
tected Area revealed the existence of a bilateral territorial dispute between 
that State and the United Kingdom. Therefore, to render an advisory 
opinion would contravene “the principle that a State is not obliged to 
allow its disputes to be submitted to judicial settlement without its con-
sent” (Western Sahara, Advisory Opinion, I.C.J. Reports 1975, pp. 24-25, 
paras. 32-33; Interpretation of Peace Treaties with Bulgaria, Hungary and 
Romania, First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 71).

84. Other participants have maintained that there is no territorial dis-
pute between the United Kingdom and Mauritius that would prevent the 
Court from giving the advisory opinion requested. In particular, they 
have argued that the questions put to the Court by the General Assembly 
concern issues located in a broader frame of reference, that is, the law of 
decolonization and the exercise of the right to self- determination. Some 
participants have argued that the dispute between Mauritius and the 
United Kingdom relating to territorial sovereignty over the Chagos 
Archipelago could neither have arisen independently nor could it be 
detached from the question of decolonization. Other participants have 
contended that the United Kingdom, having undertaken in 1965 to return 
the Chagos Archipelago to Mauritius once it was no longer needed for 
defence purposes, recognized that the archipelago belonged to Mauritius, 
and accordingly there could be no territorial dispute.

85. The Court recalls that there would be a compelling reason for it to 
decline to give an advisory opinion when such a reply “would have the 
effect of circumventing the principle that a State is not obliged to allow its 
disputes to be submitted to judicial settlement without its consent” (West-
ern Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 25, para. 33).

86. The Court notes that the questions put to it by the General Assem-
bly relate to the decolonization of Mauritius. The General Assembly has 
not sought the Court’s opinion to resolve a territorial dispute between 
two States. Rather, the purpose of the request is for the General Assem-
bly to receive the Court’s assistance so that it may be guided in the dis-
charge of its functions relating to the decolonization of Mauritius. The 
Court has emphasized that it may be in the interest of the General Assem-
bly to seek an advisory opinion which it deems of assistance in carrying 
out its functions in regard to decolonization:

“The object of the General Assembly has not been to bring before 
the Court, by way of a request for advisory opinion, a dispute or legal 
controversy, in order that it may later, on the basis of the Court’s 
opinion, exercise its powers and functions for the peaceful settlement 
of that dispute or controversy. The object of the request is an entirely 
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different one: to obtain from the Court an opinion which the Gen-
eral Assembly deems of assistance to it for the proper exercise of its 
functions concerning the decolonization of the territory.” (Western 
Sahara, Advisory Opinion, I.C.J Reports 1975, pp. 26-27, para. 39.)

87. The Court observes that the General Assembly has a long and con-
sistent record in seeking to bring colonialism to an end. From the earliest 
days of the United Nations, the General Assembly has played an active 
role in matters of decolonization. Article 1, paragraph 2, of the Charter 
establishes, as one of the purposes of the United Nations, respect for the 
principle of equal rights and self- determination of peoples. In this regard, 
the Court notes that Chapter XI of the Charter of the United Nations 
relates to non-self- governing territories and that the first article in that 
Chapter, Article 73, provides that administering powers of non-  
self- governing territories are required, inter alia, to “transmit regularly to 
the Secretary-General for information purposes . . . statistical and other 
information of a technical nature relating to economic, social, and educa-
tional conditions in the territories for which they are respectively respon-
sible”. This information was considered by the Fourth Committee (Special 
Political and Decolonization Committee) of the General Assembly and 
included in its reports. The work of the Committee continued until 1961 
when the Committee of Twenty-Four was established.

88. The Court therefore concludes that the opinion has been requested 
on the matter of decolonization which is of particular concern to the 
United Nations. The issues raised by the request are located in the broader 
frame of reference of decolonization, including the General Assembly’s 
role therein, from which those issues are inseparable (Western Sahara, 
Advisory Opinion, I.C.J. Reports 1975, p. 26, para. 38; Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory, Advi-
sory Opinion, I.C.J. Reports 2004 (I), p. 159, para. 50).

89. Moreover, the Court observes that there may be differences of 
views on legal questions in advisory proceedings (Legal Consequences for 
States of the Continued Presence of South Africa in Namibia (South West 
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory 
Opinion, I.C.J. Reports 1971, p. 24, para. 34). However, the fact that the 
Court may have to pronounce on legal issues on which divergent views 
have been expressed by Mauritius and the United Kingdom does not 
mean that, by replying to the request, the Court is dealing with a bilateral 
dispute.

90. In these circumstances, the Court does not consider that to give the 
opinion requested would have the effect of circumventing the principle of 
consent by a State to the judicial settlement of its dispute with another 
State. The Court therefore cannot, in the exercise of its discretion, decline 
to give the opinion on that ground.

91. In light of the foregoing, the Court concludes that there are no 
compelling reasons for it to decline to give the opinion requested by the 
General Assembly.
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III. The Factual Context of the Separation of the Chagos 
Archipelago from Mauritius

92. The Court notes that the questions submitted to it by the General 
Assembly relate to the separation of the Chagos Archipelago from Mau-
ritius and the legal consequences arising from the continued administra-
tion by the United Kingdom of the Chagos Archipelago (see paragraph 1 
above). Before addressing these questions, the Court deems it important 
to examine the factual circumstances surrounding the separation of the 
archipelago from Mauritius, as well as those relating to the removal of 
the Chagossians from this territory.

93. In this regard, the Court notes that, prior to the separation of the 
Chagos Archipelago from Mauritius, there were formal discussions between 
the United Kingdom and the United States and between the Government 
of the United Kingdom and the representatives of the colony of Mauritius.

A. The Discussions between the United Kingdom and the United States 
with respect to the Chagos Archipelago

94. In February 1964, talks commenced between the Governments of 
the United Kingdom and the United States on the “strategic use of cer-
tain small British-owned islands in the Indian Ocean” for defence pur-
poses. During these talks, the United States expressed an interest 
in establishing a military communication facility on Diego Garcia. At 
the end of the talks, it was agreed that the United Kingdom delegation 
would recommend to its Government that it should be responsible for 
acquiring land, resettling the population and providing compensation 
at the United Kingdom Government’s expense; that the Govern-
ment of the United States would be responsible for construction and 
maintenance costs and that the United Kingdom Government would 
assess quickly the feasibility of the transfer of the administration of 
Diego Garcia and the other islands of the Chagos Archipelago from 
Mauritius.

95. According to a memorandum of the United Kingdom Foreign 
Office, the United Kingdom was of the view that the course of action that 
would best satisfy its major interests would appear to be to detach 
Diego Garcia and other islands in the Chagos Archipelago from Mauri-
tius prior to the latter’s independence, and to place these islands under 
the direct administration of the United Kingdom, and that this action 
could be done by Order in Council. The United Kingdom considered that 
it had the constitutional power to take such action without the consent of 
Mauritius, but that such an approach would expose it to criticism in the 
United Nations. The same document also indicated that such criticism 
would lose most of its force if prior acceptance by the Mauritian Minis-
ters of the detachment was obtained by the United Kingdom, whether 
such acceptance was obtained by positive consent or by acquiescence. 
The document further stated that it would best suit the interests of the 
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United Kingdom if the detachment of the Chagos Archipelago was pre-
sented to Mauritius as “a fait accompli” or at most if Mauritius was told 
of the United Kingdom’s plans “at the last moment”.

96. According to a declassified internal United Kingdom document dated 
23 and 24 September 1965 (Record of UK-US Talks on Defence Facilities 
in the Indian Ocean, United Kingdom, FO 371/184529), the Governments 
of the United Kingdom and the United States considered that, rather than 
detaching the islands of the Chagos Archipelago from Mauritius and the 
islands of Aldabra, Farquhar and Desroches from Seychelles in two sepa-
rate operations, their interests would be better served by carrying out the 
detachment “as a single operation” in order to avoid “a second row” in 
the United Nations. According to the same document, during the talks, the 
United Kingdom explained to the United States that the detachment of the 
Chagos Archipelago from Mauritius would take place in three stages; in 
the final stage it was envisaged that, when the defence facilities were installed 
on an island, “it would be free from local civilian inhabitants”.  

97. The discussions between the United Kingdom and the United States 
led to the conclusion of the 1966 Agreement for the establishment of a 
military base by the United States on the Chagos Archipelago (see para-
graph 36 above).

B. The Discussions between the Government of the United Kingdom 
and the Representatives of the Colony of Mauritius 

with respect to the Chagos Archipelago

98. The 1964 Mauritius Constitution Order, promulgated by the 
United Kingdom Government, established a Legislative Assembly con-
sisting of 40 elected members, the Speaker and the Chief Secretary ex offi-
cio and up to 15 members nominated by the Governor. The nominated 
members of the Legislative Assembly held office at the pleasure of 
the Governor. There was established a Council of Ministers for 
 Mauritius consisting of 10 to 13 appointed members, the Chief 
 Secretary of Mauritius and the Premier of Mauritius; and temp-
orary members who could replace an appointed member who was ill or 
absent from the island of Mauritius. The members of the Council were 
appointed by the Governor, after consultation with the Premier. They 
had to be members of the Legislative Assembly. In the discussions 
between the Government of the United Kingdom and the representatives 
of the colony of Mauritius, the latter was represented by the Premier of 
Mauritius, or by the Premier and other members of the Council of 
 Ministers.

99. In 1964, the Committee of Twenty-Four reported that the Consti-
tution of Mauritius did not allow the representatives of the people to 
exercise real powers, and that authority was virtually all concentrated in 
the hands of the United Kingdom Government (see paragraph 172 
below).
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100. On 29 June 1964, Mr. John Rennie, the Governor of Mauritius, 
discussed with Sir Seewoosagur Ramgoolam, the Premier of Mauritius, 
the idea of detaching the Chagos Archipelago from Mauritius. Although 
he was favourably disposed to providing “facilities”, the Premier indi-
cated that he preferred a long-term lease rather than detachment.

101. On 19 July 1965, the Governor of Mauritius was instructed by the 
Colonial Office to inform the Mauritian Council of Ministers of the pro-
posal to detach the Chagos Archipelago by constitutionally separating it 
from Mauritius. On 30 July 1965, the Governor of Mauritius informed 
the Colonial Office that the Council of Ministers opposed the detachment 
because of the negative public reaction that it would receive in Mauritius. 
The Governor indicated that the Council of Ministers expressed a prefer-
ence for a long-term lease of the islands, while the United Kingdom indi-
cated that a lease was not acceptable.  

102. On 3 September 1965, Sir Seewoosagur Ramgoolam and 
Sir Anthony Greenwood, the United Kingdom’s Secretary of State for 
the Colonies, met in London prior to the start of the Fourth Constitu-
tional Conference and agreed that the discussion on the detachment and 
the constitutional conference should be kept separate. However, it appears 
that this approach was later modified to link both matters in a possible 
package deal.

103. On 7 September 1965, the Fourth Constitutional Conference 
commenced in London and ended on 24 September 1965. Previous con-
stitutional conferences were held in July 1955, February 1957 and 
June 1961. During the Fourth Constitutional Conference, there were sev-
eral private meetings on defence matters. The first meeting on 13 Septem-
ber 1965 was attended by Sir Seewoosagur Ramgoolam, Sir Anthony 
Greenwood, and Mr. John Rennie. At the meeting, the Premier stated 
that Mauritius preferred a lease rather than a detachment of the Cha-
gos Archipelago. Following the meeting, the United Kingdom Foreign 
Secretary and the Defence Secretary concluded that if Mauritius would 
not agree to the detachment, they would have to “adopt the Foreign Office 
and Ministry of Defence recommendation of ‘forcible detachment and 
compensation paid into a fund’”.  

104. On 20 September 1965, during a meeting on defence matters 
chaired by the United Kingdom Secretary of State, the Premier of Mau-
ritius again stated that “the Mauritius Government was not interested in 
the excision of the islands and would stand out for a 99-year lease”. As an 
alternative, the Premier of Mauritius proposed that the United Kingdom 
first concede independence to Mauritius and thereafter allow the Mauri-
tian Government to negotiate with the Governments of the United King-
dom and the United States on the question of Diego Garcia. During 
those discussions, the Secretary of State indicated that a lease would not 
be acceptable to the United States and that the Chagos Archipelago 
would have to be made available on the basis of its detachment.
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105. On 22 September 1965, a Note was prepared by Sir Oliver Wright, 
Private Secretary to the United Kingdom’s Prime Minister, Sir Harold 
Wilson. It read:

“Sir Seewoosagur Ramgoolam is coming to see you at 10:00 tomor-
row morning. The object is to frighten him with hope: hope that he 
might get independence; Fright lest he might not unless he is sensible 
about the detachment of the Chagos Archipelago. I attach a brief 
prepared by the Colonial Office, with which the Ministry of Defence 
and the Foreign Office are on the whole content. The key sentence in 
the brief is the last sentence of it on page three.”  

106. The key last sentence referred to above read:

“The Prime Minister may therefore wish to make some oblique 
reference to the fact that H.M.G. have the legal right to detach Cha-
gos by Order in Council, without Mauritius consent but this would be 
a grave step.” (Emphasis in the original.)  

107. On 23 September 1965 two events took place. The first event was 
a meeting in the morning of 23 September 1965 between Prime Minister 
Wilson and Premier Ramgoolam. Sir Oliver Wright’s Report on the 
 meeting indicated that Prime Minister Wilson told Premier Ramgoolam 
that

“in theory there were a number of possibilities. The Premier and his 
colleagues could return to Mauritius either with Independence or 
without it. On the defence point, Diego Garcia could either be 
detached by order in Council or with the agreement of the Premier 
and his colleagues. The best solution of all might be Independence 
and detachment by agreement, although he could not of course com-
mit the Colonial Secretary at this point.”

108. The second event on the same day was a meeting on defence mat-
ters held at Lancaster House between Premier Ramgoolam, three other 
Mauritian Ministers and the United Kingdom Secretary of State. At the 
end of that meeting, the United Kingdom Secretary of State enquired 
whether the Mauritian Ministers could agree to the detachment of the 
Chagos Archipelago on the basis of undertakings that he would recom-
mend to the Cabinet. The undertakings in the Lancaster House agree-
ment, contained in paragraph 22 of the Record of the Meeting of 
23 September 1965, were:

 “(i) negotiations for a defence agreement between Britain and Mau-
ritius;

 (ii) in the event of independence an understanding between the two 
governments that they would consult together in the event of a 
difficult internal security situation arising in Mauritius;
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 (iii) compensation totalling up to £3[million] should be paid to the 
Mauritius Government over and above direct compensation to 
landowners and the cost of resettling others affected in the Cha-
gos Islands;  

 (iv) the British Government would use their good offices with the 
United States Government in support of Mauritius’ request for 
concessions over sugar imports and the supply of wheat and other 
commodities;

 (v) that the British Government would do their best to persuade the 
American Government to use labour and materials from Mauri-
tius for construction work in the islands;  

 .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 
 (vii) that if the need for the facilities on the islands disappeared the 

islands should be returned to Mauritius”.
The Premier of Mauritius informed the Secretary of State for the Colo-
nies that the proposals put forward by the United Kingdom were accept-
able in principle, but that he would discuss the matter with his other 
ministerial colleagues.

109. On 24 September 1965, the Government of the United Kingdom 
announced that it was in favour of granting independence to  
Mauritius.

110. On 6 October 1965, the Secretary of State for the Colonies com-
municated to the Governor of Mauritius the United Kingdom’s accep-
tance of the following additional understanding that had been sought by 
the Premier of Mauritius:

(i) The British Government would use their good offices with the 
United States Government to ensure that the following facilities in 
the Chagos Archipelago would remain available to the Mauritius 
Government as far as practicable:
(a) navigational and meteorological facilities;
(b) fishing rights;
(c) use of air strip for emergency landing and for refuelling civil 

planes without disembarkation of passengers.
(ii) That the benefit of any minerals or oil discovered in or near the Cha-

gos Archipelago should revert to the Mauritius Government.

This additional understanding was eventually incorporated into the final 
record of the meeting at Lancaster House and formed part of the Lan-
caster House agreement.

111. In a Minute sent on 5 November 1965 to the United Kingdom 
Prime Minister, the Secretary of State for the Colonies expressed concern 
that the United Kingdom would be accused of “creating a . . .  
colony in a period of decolonization and of establishing new military 
bases when we should be getting out of the old ones”. The Foreign Office 
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also advised that “the islands chosen have virtually no permanent 
 inhabitants”. 

112. On 5 November 1965, the Governor of Mauritius informed the 
United Kingdom Secretary of State that the Mauritius Council of   
Ministers “confirmed agreement to the detachment of the Chagos Archi-
pelago”. The Governor noted that agreement had been given on the 
 conditions set out in paragraph 22 of the Record of the Meeting of  
23 September 1965 (which contained the Lancaster House agreement)  
and that the Council of Ministers had formulated an additional under-
standing.

C. The Situation of the Chagossians

113. In the early nineteenth century, several hundred persons were 
brought to the Chagos Archipelago from Mozambique and Madagascar 
and enslaved to work on coconut plantations owned by British nationals 
who lived on the island of Mauritius. In the 1830s, 60,000 enslaved per-
sons in Mauritius, including those in the Chagos Archipelago, were set 
free.

114. Following the 1966 Agreement (see paragraph 36 above), between 
1967 and 1973, the inhabitants of the Chagos Archipelago who had left 
the islands were prevented from returning. The other inhabitants were 
forcibly removed and prevented from returning to the islands (see para-
graph 43 above).

115. On 16 April 1971, the BIOT Commissioner enacted the Immigra-
tion Ordinance 1971, which made it unlawful for any person to enter or 
remain in the Chagos Archipelago without a permit. It also provided for 
the Commissioner to make an order directing the removal of such a per-
son from the Chagos Archipelago (Chagos Islanders v. Attorney General 
and BIOT Commissioner (2003), EWHC 2222, para. 34).

116. In the oral proceedings, the United Kingdom reiterated that it 
“fully accepts that the manner in which the Chagossians were removed 
from the Chagos Archipelago, and the way they were treated thereafter, 
was shameful and wrong, and it deeply regrets that fact”.

117. On 4 September 1972, by virtue of an agreement concluded 
between Mauritius and the United Kingdom, Mauritius accepted pay-
ment of the sum of £650,000 in full and final discharge of the United King-
dom’s undertaking given in 1965 to meet the cost of resettlement of 
persons displaced from the Chagos Archipelago. On 24 March 1973, 
Prime Minister Ramgoolam wrote to the British High Commissioner 
in Port Louis, acknowledging receipt of the sum of £650,000, but empha-
sizing that the payment did not affect the verbal agreement on minerals, 
fishing and prospecting rights reached at Lancaster House on 23 Septem-
ber 1965 and was subject to the remaining Lancaster House undertakings, 
including the return of the islands to Mauritius without compensation 
if the need for use by the United Kingdom of the islands no longer  
existed.
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118. In February 1975, Mr. Michel Vencatessen, a former resident of 
the Chagos Archipelago, brought an action against the United Kingdom 
Government claiming damages for intimidation, deprivation of liberty 
and assault in relation to his removal from the Chagos Archipelago in 
1971. In 1982, the claim was stayed by agreement of the parties.  

119. On 7 July 1982, an agreement was concluded between the Gov-
ernments of Mauritius and the United Kingdom, for the payment by the 
United Kingdom of the sum of £4 million on an ex gratia basis, with no 
admission of liability on the part of the United Kingdom, “in full and 
final settlement of all claims whatsoever of the kind referred to in Arti-
cle 2 of this Agreement against . . . the United Kingdom by or on behalf 
of the Ilois”. According to Recital 2 of the preamble to the Agreement, 
the term “Ilois” has to be understood as those who went to Mauritius on 
their departure or removal from the Chagos Archipelago after Novem-
ber 1965. Article 2 provides:  
 

“The claims referred to in Article 1 of this Agreement are solely 
claims by or on behalf of the Ilois arising out of:  

(a) All acts, matters and things done by or pursuant to the British 
Indian Ocean Territory Order 1965, including the closure of the 
plantations in the Chagos Archipelago, the departure or removal 
of those living or working there, the termination of their con-
tracts, their transfer to and resettlement in Mauritius and their 
preclusion from returning to the Chagos Archipelago (hereinafter 
referred to as ‘the events’); and  

(b) Any incidents, facts or situations, whether past, present or future, 
occurring in the course of the events or arising out of the conse-
quences of the events.”

Article 4 requires Mauritius “to procure from each member of the Ilois 
community in Mauritius a signed renunciation of the claims”.

120. The sum of approximately £4 million paid by the United King-
dom was disbursed to 1,344 islanders between 1983 and 1984. As a condi-
tion for collecting the funds, the islanders were required to sign or to 
place a thumbprint on a form renouncing the right to return to the Cha-
gos Archipelago. The form was a one-page legal document, written in 
English, without a Creole translation. Only 12 persons refused to sign 
(Chagos Islanders v. Attorney General and BIOT Commissioner (2003), 
EWHC 2222, para. 80).  

121. In 1998, Mr. Louis Olivier Bancoult, a Chagossian, instituted pro-
ceedings in the United Kingdom courts challenging the validity of legisla-
tion denying him the right to reside in the Chagos Archipelago. On 
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3 November 2000, judgment was given in his favour by the Divisional 
Court which ruled that the relevant provisions of the 1971 Ordinance be 
quashed (Regina (Bancoult) v. Secretary of State for Foreign and Common-
wealth Affairs and Another (No. 1) (2000)). The United Kingdom Govern-
ment did not appeal the ruling and it repealed the 1971 Ordinance that had 
prohibited Chagossians from returning to the Chagos Archipelago. The 
United Kingdom’s Foreign Secretary announced that the United Kingdom 
Government was examining the feasibility of resettling the Ilois.

122. On the same day that the Divisional Court rendered the judgment 
in Mr. Bancoult’s favour, the United Kingdom made another immigra-
tion ordinance applicable to the Chagos Archipelago, with the exception 
of Diego Garcia (Ordinance No. 4 of 2000). The ordinance provided that 
restrictions on entry into and residence in the archipelago would not 
apply to the Chagossians, given their connection to the Chagos Islands. 
In its written statement, the United Kingdom has submitted that, follow-
ing the adoption of that ordinance, none of the Chagossians returned to 
live there although there was no legal bar to them doing so. Chagossians 
were however not permitted to enter or reside in Diego Garcia.

123. On 6 December 2001, the Human Rights Committee, constituted 
under the International Covenant on Civil and Political Rights, in consid-
ering the periodic reports submitted by the United Kingdom under Arti-
cle 40 of the said Covenant, noted “the State party’s acceptance that its 
prohibition of the return of Ilois who had left or been removed from the 
territory was unlawful”. It recommended that “the State party should, to 
the extent still possible, seek to make exercise of the Ilois’ right to return 
to their territory practicable”.

124. In June 2002, a feasibility study commissioned by the BIOT 
Administration concerning the Chagos Archipelago was completed. It 
was carried out in response to a request made by former inhabitants of 
the Chagos Archipelago to be permitted to return and live in the archi-
pelago. The study indicated that, while it may be feasible to resettle the 
islanders in the short term, the costs of maintaining a long-term inhabita-
tion were likely to be prohibitive. Even in the short term, natural events 
such as periodic flooding from storms and seismic activity, were likely to 
make life difficult for a resettled population. In 2004, the United King-
dom issued two orders in Council: the British Indian Ocean Territory 
(Constitution) Order 2004 and the British Indian Ocean Territory (Immi-
gration) Order 2004. These orders declared that no person had the right 
of abode in the BIOT nor the right without authorization to enter and 
remain there.

125. In 2004, Mr. Bancoult challenged the validity of the British Indian 
Ocean Territory (Constitution) Order 2004 and the British Indian Ocean 
Territory (Immigration) Order 2004 in the courts of the United King-
dom. He succeeded in the High Court. An appeal was brought by the 
Secretary of State for Foreign and Commonwealth Affairs against the 
decision of the High Court. The Court of Appeal upheld the decision of 
the High Court that the orders were invalid on the basis that their content 
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and the circumstances of their adoption constituted an abuse of power by 
the United Kingdom Government (Regina (Bancoult) v. Secretary of 
State for Foreign and Commonwealth Affairs (No. 2) (2007)).

126. On 30 July 2008, the Human Rights Committee, in considering 
another periodic report submitted by the United Kingdom, took note of 
the aforementioned decision of the Court of Appeal. On the basis of Arti-
cle 12 of the International Covenant on Civil and Political Rights, the 
Committee recommended that:

“The State party should ensure that the Chagos islanders can exer-
cise their right to return to their territory and should indicate what 
measures have been taken in this regard. It should consider compen-
sation for the denial of this right over an extended period.”  

127. The Secretary of State for Foreign and Commonwealth Affairs 
appealed the decision of the Court of Appeal (see paragraph 125) uphold-
ing Mr. Bancoult’s challenge of the validity of the British Indian Ocean 
Territory (Constitution) Order 2004. On 22 October 2008, the House of 
Lords upheld the appeal by the Secretary of State for Foreign and Com-
monwealth Affairs.

128. On 11 December 2012, the European Court of Human Rights, in 
the Chagos Islanders v. United Kingdom case, declared inadmissible an 
application made by a group of 1,786 Chagossians against the 
United Kingdom for breach of their rights under the European Conven-
tion on Human Rights. One of the grounds for the decision was that the 
claims of the applicants had been settled through implementation of the 
1982 Agreement between Mauritius and the United Kingdom.

129. On 20 December 2012, the United Kingdom announced a review 
of its policy on resettlement of the Chagossians who were forcibly 
removed from, or prevented from returning to, the Chagos Archipelago. 
A second feasibility study, carried out between 2014 and 2015, was com-
missioned by the BIOT Administration to analyse the different options 
for resettlement in the Chagos Archipelago. The feasibility study con-
cluded that resettlement was possible although there would be significant 
challenges including high and very uncertain costs, and long-term 
 liabilities for the United Kingdom taxpayer. Thereafter, on 16 November 
2016, the United Kingdom decided against resettlement on the “grounds 
of  feasibility, defence and security interests and cost to the British tax-
payer”.  

130. On 8 February 2018, the Supreme Court of the United Kingdom 
rendered its judgment in the case of Regina (on the application of Ban-
coult No. 3) v. Secretary of State for Foreign and Commonwealth Affairs 
(2018). The case was brought by Mr. Bancoult on behalf of a group of 
Chagossians who were forcibly removed from the archipelago. In the pro-
ceedings, Mr. Bancoult challenged the declaration of a marine protected 
area by the United Kingdom around the Chagos Archipelago. Mr. Ban-
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coult, the appellant, contended that the marine protected area had been 
established for the improper purpose of rendering impracticable the reset-
tlement of the Chagos islanders on the archipelago. He claimed that this 
was evidenced by a diplomatic cable sent by the United States Embassy 
in London to departments of the United States Government in Washing-
ton, to elements in its military command structure and to its Embassy in 
Port Louis, Mauritius. The cable recorded a 2009 meeting in which 
United States and United Kingdom officials discussed the reasons for the 
establishment of the marine protected area. The cable was subsequently 
leaked and published in two national newspapers. Called upon in the 
appeal to rule on the admissibility of that cable, the Supreme Court held 
that the cable in question was admissible. However, it dismissed the 
appeal on other grounds.

131. To date, the Chagossians remain dispersed in several countries, 
including the United Kingdom, Mauritius and Seychelles. By virtue of 
United Kingdom law and judicial decisions of that country, they are not 
allowed to return to the Chagos Archipelago.

IV. The Questions Put to the Court by the General Assembly

132. Having reviewed the factual background of the present request 
for an advisory opinion, the Court will now examine the two questions 
put by the General Assembly:

Question (a): “Was the process of decolonization of Mauritius 
lawfully completed when Mauritius was granted independence 
in 1968, following the separation of the Chagos Archipelago from 
Mauritius and having regard to international law, including obliga-
tions reflected in General Assembly resolutions 1514 (XV) of 
14 December 1960, 2066 (XX) of 16 December 1965, 2232 (XXI) of 
20 December 1966 and 2357 (XXII) of 19 December 1967?”

Question (b): “What are the consequences under international law, 
including obligations reflected in the above- mentioned resolutions, 
arising from the continued administration by the United Kingdom of 
Great Britain and Northern Ireland of the Chagos Archipelago, 
including with respect to the inability of Mauritius to implement a 
programme for the resettlement on the Chagos Archipelago of its 
nationals, in particular those of Chagossian origin?”

133. Some participants have asked the Court to reformulate both 
questions or to interpret them restrictively. In particular, they have con-
tested the assumption that the resolutions referred to in Question (a) 
would create international obligations for the United Kingdom, thereby 
prejudging the answer the Court is requested to give. They have also con-
tended that the legal questions really at issue concern the matter of 
sovereignty over the Chagos Archipelago, which is the subject of a bilat-
eral dispute between Mauritius and the United Kingdom.
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134. One participant has asserted that the General Assembly’s request, 
which does not expressly refer to the legal consequences for States of the 
continued administration by the United Kingdom of the Chagos 
 Archipelago, should be interpreted in such a way as to limit the advi-
sory opinion to the functions of the United Nations, excluding all 
issues that concern States, in particular, Mauritius and the United King-
dom.

135. The Court recalls that it may depart from the language of the 
question put to it where the question is not adequately formulated (Inter-
pretation of the Greco-Turkish Agreement of 1 December 1926 (Final Pro-
tocol, Article IV), Advisory Opinion, 1928, P.C.I.J., Series B, No. 16) or 
does not reflect the “legal questions really in issue” (Interpretation of the 
Agreement of 25 March 1951 between the WHO and Egypt, Advisory 
Opinion, I.C.J. Reports 1980, p. 89, para. 35). Similarly, where the 
 question asked is ambiguous or vague, the Court may clarify it before 
giving its opinion (Application for Review of Judgement No. 273 of the 
United Nations Administrative Tribunal, Advisory Opinion, I.C.J. Reports 
1982, p. 348, para. 46). Although, in exceptional circumstances, the 
Court may reformulate the questions referred to it for an advisory 
 opinion, it only does so to ensure that it gives a reply “based on  
law” (Western Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 18, 
para. 15).

136. The Court considers that there is no need for it to reformulate the 
questions submitted to it for an advisory opinion in these proceedings. 
Indeed, the first question is whether the process of decolonization of 
Mauritius was lawfully completed in 1968, having regard to international 
law, following the separation of the Chagos Archipelago from its terri-
tory in 1965. The General Assembly’s reference to certain resolutions 
which it adopted during this period does not, in the Court’s view, pre-
judge either their legal content or scope. In Question (a), the General 
Assembly asks the Court to examine certain events which occurred 
between 1965 and 1968, and which fall within the framework of the pro-
cess of decolonization of Mauritius as a non-self-governing territory. It 
did not submit to the Court a bilateral dispute over sovereignty which 
might exist between the United Kingdom and Mauritius. In Question (b), 
which is clearly linked to Question (a), the Court is asked to state the 
consequences, under international law, of the continued administration 
by the United Kingdom of the Chagos Archipelago. By referring in this 
way to international law, the General Assembly necessarily had in mind 
the consequences for the subjects of that law, including States.  

137. It is for the Court to state the law applicable to the factual situa-
tion referred to it by the General Assembly in its request for an advisory 
opinion. There is thus no need for it to interpret restrictively the questions 
put to it by the General Assembly. When the Court states the law in the 
exercise of its advisory function, it lends its assistance to the General 
Assembly in the solution of a problem confronting it (Western Sahara, 
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Advisory Opinion, I.C.J. Reports 1975, p. 21, para. 23). In giving its advi-
sory opinion, the Court is not interfering with the exercise of the General 
Assembly’s own functions.

138. The Court will now consider the first question put to it by the 
General Assembly, namely whether the process of decolonization of 
Mauritius was lawfully completed having regard to international law.  

A. Whether the Process of Decolonization  
of Mauritius Was Lawfully Completed Having Regard  

to International Law (Question (a))

139. In order to pronounce on whether the process of decolonization 
of Mauritius was lawfully completed having regard to international law, 
the Court will determine, first, the relevant period of time for the purpose 
of identifying the applicable rules of international law and, secondly, the 
content of that law. In addition, since the General Assembly has referred 
to some of the resolutions it adopted, the Court, in determining the obli-
gations reflected in these resolutions, will have to examine the functions 
of the General Assembly in conducting the process of decolonization.  

1. The relevant period of time for the purpose of identifying the applicable 
rules of international law

140. In Question (a), the General Assembly situates the process of 
decolonization of Mauritius in the period between the separation of the 
Chagos Archipelago from its territory in 1965 and its independence in 
1968. It is therefore by reference to this period that the Court is required 
to identify the rules of international law that are applicable to that pro-
cess.

141. Various participants have stated that international law is not fro-
zen at the date when the first steps were taken towards the realization of 
the right to self-determination in respect of a territory.

142. The Court is of the view that, while its determination of the appli-
cable law must focus on the period from 1965 to 1968, this will not pre-
vent it, particularly when customary rules are at issue, from considering 
the evolution of the law on self-determination since the adoption of the 
Charter of the United Nations and of resolution 1514 (XV) of 14 Decem-
ber 1960 entitled “Declaration on the Granting of Independence to Colo-
nial Countries and Peoples”. Indeed, State practice and opinio juris, 
i.e. the acceptance of that practice as law (Article 38 of the Statute of the 
Court), are consolidated and confirmed gradually over time.  

143. The Court may also rely on legal instruments which postdate 
the period in question, when those instruments confirm or interpret pre- 
existing rules or principles.
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2. Applicable international law

144. The Court will have to determine the nature, content and scope of 
the right to self-determination applicable to the process of decolonization 
of Mauritius, a non-self-governing territory recognized as such, from 1946 
onwards, both in United Nations practice and by the administering Power 
itself. The Court is conscious that the right to self-determination, as a 
fundamental human right, has a broad scope of application. However, to 
answer the question put to it by the General Assembly, the Court will 
confine itself, in this Advisory Opinion, to analysing the right to self- 
determination in the context of decolonization.  

145. The participants in the advisory proceedings have adopted oppos-
ing positions on the customary status of the right to self-determination, 
its content and how it was exercised in the period between 1965 and 1968. 
Some participants have asserted that the right to self-determination was 
firmly established in customary international law at the time in question. 
Others have maintained that the right to self-determination was not an 
integral part of customary international law in the period under consider-
ation.

146. The Court will begin by recalling that “respect for the principle of 
equal rights and self-determination of peoples” is one of the purposes of 
the United Nations (Article 1, paragraph 2, of the Charter). Such a pur-
pose concerns, in particular, the “Declaration regarding non-self-govern-
ing territories” (Chapter XI of the Charter), since the “Members of the 
United Nations which have or assume responsibilities for the administra-
tion of territories whose peoples have not yet attained a full measure of 
self-government” are obliged to “develop [the] self-government” of those 
peoples (Article 73 of the Charter).  

147. In the Court’s view, it follows that the legal régime of non-self- 
governing territories, as set out in Chapter XI of the Charter, was based 
on the progressive development of their institutions so as to lead the pop-
ulations concerned to exercise their right to self-determination.

148. Having made respect for the principle of equal rights and 
self-determination of peoples one of the purposes of the United Nations, 
the Charter included provisions that would enable non-self-governing ter-
ritories ultimately to govern themselves. It is in this context that the Court 
must ascertain when the right to self-determination crystallized as a cus-
tomary rule binding on all States.  

149. Custom is constituted through “general practice accepted as law” 
(Article 38 of the Statute of the Court). The Court has emphasized that 
both elements, namely general practice and opinio juris, which are consti-
tutive of international custom, are closely linked:

“Not only must the acts concerned amount to a settled practice, 
but they must also be such, or be carried out in such a way, as to be 
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evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of law requiring it. The need for such a belief, i.e., 
the existence of a subjective element, is implicit in the very notion of 
the opinio juris sive necessitatis. The States concerned must therefore 
feel that they are conforming to what amounts to a legal obligation. 
The frequency, or even habitual character of the acts is not in itself 
enough.” (North Sea Continental Shelf, Judgment, I.C.J. Reports 
1969, p. 44, para. 77.)  

150. The adoption of resolution 1514 (XV) of 14 December 1960 rep-
resents a defining moment in the consolidation of State practice on decol-
onization. Prior to that resolution, the General Assembly had affirmed on 
several occasions the right to self-determination (resolutions 637 (VII) of 
16 December 1952, 738 (VIII) of 28 November 1953 and 1188 (XII) of 
11 December 1957) and a number of non-self- governing territories had 
acceded to independence. General Assembly resolution 1514 (XV) clari-
fies the content and scope of the right to self-determination. The Court 
notes that the decolonization process accelerated in 1960, with 18 coun-
tries, including 17 in Africa, gaining independence. During the 1960s, the 
peoples of an additional 28 non-self- governing-territories exercised their 
right to self- determination and achieved independence. In the Court’s 
view, there is a clear relationship between resolution 1514 (XV) and the 
process of decolonization following its adoption.

151. As the Court has noted:

“General Assembly resolutions, even if they are not binding, may 
sometimes have normative value. They can, in certain circumstances, 
provide evidence important for establishing the existence of a rule or 
the emergence of an opinio juris. To establish whether this is true of 
a given General Assembly resolution, it is necessary to look at its 
content and the conditions of its adoption; it is also necessary to see 
whether an opinio juris exists as to its normative character.” (Legality 
of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. 
Reports 1996 (I), pp. 254-255, para. 70.)

152. The Court considers that, although resolution 1514 (XV) is for-
mally a recommendation, it has a declaratory character with regard to the 
right to self-determination as a customary norm, in view of its content 
and the conditions of its adoption. The resolution was adopted by 
89 votes with 9 abstentions. None of the States participating in the vote 
contested the existence of the right of peoples to self- determination. Cer-
tain States justified their abstention on the basis of the time required for 
the implementation of such a right.

153. The wording used in resolution 1514 (XV) has a normative char-
acter, in so far as it affirms that “[a]ll peoples have the right to self- 
determination”. Its preamble proclaims “the necessity of bringing to a 
speedy and unconditional end colonialism in all its forms and manifesta-
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tions” and its first paragraph states that “[t]he subjection of peoples to 
alien subjugation, domination and exploitation constitutes a denial of 
fundamental human rights [and] is contrary to the Charter of the 
United Nations”.

This resolution further provides that “[i]mmediate steps shall be taken, 
in Trust and Non-Self- Governing Territories or all other territories which 
have not yet attained independence, to transfer all powers to the peoples 
of those territories, without any conditions or reservations, in accordance 
with their freely expressed will and desire”. In order to prevent any dis-
memberment of non-self- governing territories, paragraph 6 of resolu-
tion 1514 (XV) provides that: 

“Any attempt aimed at the partial or total disruption of the national 
unity and the territorial integrity of a country is incompatible with 
the purposes and principles of the Charter of the United Nations.”

154. Article 1, common to the International Covenant on Civil and 
Political Rights and to the International Covenant on Economic, Social 
and Cultural Rights, adopted on 16 December 1966, by General Assem-
bly resolution 2200 A (XXI), reaffirms the right of all peoples to self- 
determination, and provides, inter alia, that:

“The States Parties to the present Covenant, including those having 
responsibility for the administration of Non-Self- Governing and 
Trust Territories, shall promote the realization of the right of self- 
determination, and shall respect that right, in conformity with the 
provisions of the Charter of the United Nations.”

155. The nature and scope of the right to self- determination of peo-
ples, including respect for “the national unity and territorial integrity of a 
State or country”, were reiterated in the Declaration on Principles of 
International Law concerning Friendly Relations and Co- operation 
among States in accordance with the Charter of the United Nations. This 
Declaration was annexed to General Assembly resolution 2625 (XXV) 
which was adopted by consensus in 1970. By recognizing the right to self- 
determination as one of the “basic principles of international law”, the 
Declaration confirmed its normative character under customary interna-
tional law.

156. The means of implementing the right to self-determination in a 
non-self-governing territory, described as “geographically separate 
and . . . distinct ethnically and/or culturally from the country administer-
ing it”, were set out in Principle VI of General Assembly resolu-
tion 1541 (XV), adopted on 15 December 1960:

“A Non-Self-Governing Territory can be said to have reached a 
full measure of self-government by:
(a) Emergence as a sovereign independent State;
(b) Free association with an independent State; or
(c) Integration with an independent State.”
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157. The Court recalls that, while the exercise of self-determination 
may be achieved through one of the options laid down by resolu-
tion 1541 (XV), it must be the expression of the free and genuine will of 
the people concerned. However, “[t]he right of self-determination leaves 
the General Assembly a measure of discretion with respect to the forms 
and procedures by which that right is to be realized” (Western Sahara, 
Advisory Opinion, I.C.J. Reports 1975, p. 36, para. 71). 

158. The right to self- determination under customary international law 
does not impose a specific mechanism for its implementation in all 
instances, as the Court has observed:

“The validity of the principle of self- determination, defined as the 
need to pay regard to the freely expressed will of peoples, is not 
affected by the fact that in certain cases the General Assembly has 
dispensed with the requirement of consulting the inhabitants of 
a  given territory. Those instances were based either on the consider-
ation that a certain population did not constitute a ‘people’ entitled 
to self- determination or on the conviction that a consultation was 
totally unnecessary, in view of special circumstances.” (Ibid., p. 33, 
para. 59.)

159. Some participants have argued that the customary status of the 
right to self-determination did not entail an obligation to implement that 
right within the boundaries of the non-self-governing territory.

160. The Court recalls that the right to self-determination of the 
 people concerned is defined by reference to the entirety of a non-self- 
governing territory, as stated in the aforementioned paragraph 6 of 
 resolution 1514 (XV) (see paragraph 153 above). Both State practice and 
opinio juris at the relevant time confirm the customary law character of 
the right to territorial integrity of a non-self- governing territory as a corol-
lary of the right to self- determination. No example has been brought to the 
attention of the Court in which, following the adoption of resolution 1514 
(XV), the General Assembly or any other organ of the United Nations has 
considered as lawful the detachment by the administering Power of part 
of a non-self- governing territory, for the purpose of maintaining it under 
its colonial rule. States have consistently emphasized that respect for the 
territorial integrity of a non-self- governing territory is a key element of 
the exercise of the right to self- determination under international law. 
The Court considers that the peoples of non-self-governing territories are 
entitled to exercise their right to self-determination in relation to their ter-
ritory as a whole, the integrity of which must be respected by the admin-
istering Power. It follows that any detachment by the administering 
Power of part of a non-self- governing territory, unless based on the freely 
expressed and genuine will of the people of the territory concerned, is 
contrary to the right to self-determination.  

161. In the Court’s view, the law on self- determination constitutes the 
applicable international law during the period under consideration, 
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namely between 1965 and 1968. The Court noted in its Advisory Opinion 
on Namibia the consolidation of that law:

“the subsequent development of international law in regard to non-
self- governing territories, as enshrined in the Charter of the 
United Nations, made the principle of self- determination applicable 
to all of them” (Legal Consequences for States of the Continued Pres-
ence of South Africa in Namibia (South West Africa) notwithstanding 
Security Council Resolution 276 (1970), Advisory Opinion, I.C.J. 
Reports 1971, p. 31, para. 52).

162. The Court will now examine the functions of the General Assem-
bly during the process of decolonization.

3. The functions of the General Assembly with regard to decolonization

163. The General Assembly has played a crucial role in the work of the 
United Nations on decolonization, in particular, since the adoption of 
resolution 1514 (XV). It has overseen the implementation of the obliga-
tions of Member States in this regard, such as they are laid down in 
Chapter XI of the Charter and as they arise from the practice which has 
developed within the Organization.

164. It is in this context that the Court is asked in Question (a) to 
consider, in its analysis of the international law applicable to the process 
of decolonization of Mauritius, the obligations reflected in General 
Assembly resolutions 2066 (XX) of 16 December 1965, 2232 (XXI) of 
20 December 1966 and 2357 (XXII) of 19 December 1967.  

165. In resolution 2066 (XX) of 16 December 1965, entitled “Question 
of Mauritius”, having noted “with deep concern that any step taken by 
the administering Power to detach certain islands from the Territory of 
Mauritius for the purpose of establishing a military base would be in con-
travention of the Declaration, and in particular of paragraph 6 thereof”, 
the General Assembly, in the operative part of the text, invites “the 
administering Power to take no action which would dismember the Terri-
tory of Mauritius and violate its territorial integrity”.  

166. In resolutions 2232 (XXI) and 2357 (XXII), which are more gen-
eral in nature and relate to the monitoring of the situation in a number of 
non-self- governing territories, the General Assembly

“[r]eiterates its declaration that any attempt aimed at the partial or 
total disruption of the national unity and the territorial integrity of 
colonial Territories and the establishment of military bases and instal-
lations in these Territories is incompatible with the purposes and prin-
ciples of the Charter of the United Nations and of General Assembly 
resolution 1514 (XV)”.
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167. In the Court’s view, by inviting the United Kingdom to comply 
with its international obligations in conducting the process of decoloniza-
tion of Mauritius, the General Assembly acted within the framework of 
the Charter and within the scope of the functions assigned to it to oversee 
the application of the right to self-determination. The General Assembly 
assumed those functions in order to supervise the implementation of obli-
gations incumbent upon administering Powers under the Charter. It thus 
established a special committee tasked with examining the factors that 
would enable it to decide “whether any territory is or is not a territory 
whose people have not yet attained a full measure of self-government” 
(resolution 334 (IV) of 2 December 1949). It has been the Assembly’s con-
sistent practice to adopt resolutions to pronounce on the specific situation 
of any non-self-governing territory. Thus, immediately after the adoption 
of resolution 1514 (XV), it established the Committee of Twenty-Four 
tasked with monitoring the implementation of that resolution and mak-
ing suggestions and recommendations thereon (resolution 1654 (XVI) of 
27 November 1961). The General Assembly also monitors the means by 
which the free and genuine will of the people of a non-self-governing ter-
ritory is expressed, including the formulation of questions submitted for 
popular consultation.  

168. The General Assembly has consistently called upon administering 
Powers to respect the territorial integrity of non-self-governing territories, 
especially after the adoption of resolution 1514 (XV) of 14 December 
1960 (see, for example, General Assembly resolutions 2023 (XX) of 
5 November 1965 and 2183 (XXI) of 12 December 1966 (Question 
of Aden); 3161 (XXVIII) of 14 December 1973 and 3291 (XXIX) of 
13 December 1974 (Question of the Comoro Archipelago); 34/91 of 
12 December 1979 (Question of the islands of Glorieuses, Juan de Nova, 
Europa and Bassas da India)).

169. The Court will now examine the circumstances relating to 
the detachment of the Chagos Archipelago from Mauritius and 
 determine whether it was carried out in accordance with international 
law.

4. Application in the present proceedings

170. It is necessary to begin by recalling the legal status of Mauritius 
before its independence. Following the conclusion of the 1814 Treaty 
of Paris, the “island of Mauritius and the Dependencies of Mauritius” 
[“l’île Maurice et les dépendances de Maurice”], including the Chagos 
Archipelago, were administered without interruption by the United 
 Kingdom. This is how the whole of Mauritius, including its depen-
dencies, came to appear on the list of non-self-governing territories 
drawn up by the General Assembly (resolution 66 (I) of 14 December 
1946). It was on this basis that the United Kingdom regularly   
provided the General Assembly with information relating to the  
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existing  conditions in that territory, in accordance with Article 73 of the 
Charter. Therefore, at the time of its detachment from Mauritius in 1965, 
the Chagos Archipelago was clearly an integral part of that non-self- 
governing territory.

171. In the Lancaster House agreement of 23 September 1965, the Pre-
mier and other representatives of Mauritius, which was still under the 
authority of the United Kingdom as administering Power, agreed in prin-
ciple to the detachment of the Chagos Archipelago from the territory of 
Mauritius. This agreement in principle was given on condition that the 
archipelago could not be ceded to any third party and would be returned 
to Mauritius at a later date, a condition which was accepted at the time 
by the United Kingdom.

172. The Court observes that when the Council of Ministers agreed in 
principle to the detachment from Mauritius of the Chagos Archipelago, 
Mauritius was, as a colony, under the authority of the United Kingdom. 
As noted at the time by the Committee of Twenty-Four: “the present 
Constitution of Mauritius . . . do[es] not allow the representatives of the 
people to exercise real legislative or executive powers, and that authority 
is nearly all concentrated in the hands of the United Kingdom Govern-
ment and its representatives” (UN doc. A/5800/Rev.1 (1964-1965), p. 352, 
para. 154). In the Court’s view, it is not possible to talk of an interna-
tional agreement, when one of the parties to it, Mauritius, which is said 
to have ceded the territory to the United Kingdom, was under the author-
ity of the latter. The Court is of the view that heightened scrutiny should 
be given to the issue of consent in a situation where a part of a non-self- 
governing territory is separated to create a new colony. Having reviewed 
the circumstances in which the Council of Ministers of the colony of 
Mauritius agreed in principle to the detachment of the Chagos Archipel-
ago on the basis of the Lancaster House agreement, the Court considers 
that this detachment was not based on the free and genuine expression of 
the will of the people concerned.  

173. In its resolution 2066 (XX) of 16 December 1965, adopted a few 
weeks after the detachment of the Chagos Archipelago, the General 
Assembly deemed it appropriate to recall the obligation of the 
United Kingdom, as the administering Power, to respect the territorial 
integrity of Mauritius. The Court considers that the obligations arising 
under international law and reflected in the resolutions adopted by the 
General Assembly during the process of decolonization of Mauritius 
require the United Kingdom, as the administering Power, to respect the 
territorial integrity of that country, including the Chagos Archipelago.  

174. The Court concludes that, as a result of the Chagos Archipelago’s 
unlawful detachment and its incorporation into a new colony, known as 
the BIOT, the process of decolonization of Mauritius was not lawfully 
completed when Mauritius acceded to independence in 1968.  
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B. The Consequences under International Law arising from the Continued 
Administration by the United Kingdom of the Chagos Archipelago 

(Question (b))

175. Having established that the process of decolonization of Mauri-
tius was not lawfully completed in 1968, the Court must now examine the 
consequences, under international law, arising from the United King-
dom’s continued administration of the Chagos Archipelago (Ques-
tion (b)). The Court will answer this question, drafted in the present 
tense, on the basis of the international law applicable at the time its opin-
ion is given.

176. Several participants in the proceedings before the Court have 
argued that the United Kingdom’s continued administration of the Cha-
gos Archipelago has consequences under international law not only for 
the United Kingdom itself, but also for other States and international 
organizations. The consequences mentioned include the requirement for 
the United Kingdom to put an immediate end to its administration of the 
Chagos Archipelago and return it to Mauritius. Some participants have 
gone further, advocating that the United Kingdom must make good the 
injury suffered by Mauritius. Others have considered that the former 
administering Power must co-operate with Mauritius regarding the reset-
tlement on the Chagos Archipelago of the nationals of the latter, in par-
ticular those of Chagossian origin.

In contrast, one participant has contended that the only consequence 
for the United Kingdom under international law concerns the retroces-
sion of the Chagos Archipelago when it is no longer needed for the 
defence purposes of that State. Finally, a few participants have taken the 
view that the time frame for completing the decolonization of Mauritius 
is a matter for bilateral negotiations to be conducted between Mauritius 
and the United Kingdom.

As regards the consequences for third States, some participants have 
maintained that those States have an obligation not to recognize the 
unlawful situation resulting from the United Kingdom’s continued 
administration of the Chagos Archipelago and not to render assistance in 
maintaining it.

* *

177. The Court having found that the decolonization of Mauritius was 
not conducted in a manner consistent with the right of peoples to 
self-determination, it follows that the United Kingdom’s continued 
administration of the Chagos Archipelago constitutes a wrongful act 
entailing the international responsibility of that State (see Corfu Channel 
(United Kingdom v. Albania), Merits, Judgment, I.C.J. Reports 1949, 
p. 23; Gabčíkovo-Nagymaros Project (Hungary/Slovakia), Judgment, 
I.C.J. Reports 1997, p. 38, para. 47; see also Article 1 of the Articles on 
Responsibility of States for Internationally Wrongful Acts). It is an 
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unlawful act of a continuing character which arose as a result of the sepa-
ration of the Chagos Archipelago from Mauritius.

178. Accordingly, the United Kingdom is under an obligation to bring 
an end to its administration of the Chagos Archipelago as rapidly as 
 possible, thereby enabling Mauritius to complete the decolonization of 
its territory in a manner consistent with the right of peoples to self- 
determination.

179. The modalities necessary for ensuring the completion of the 
decolonization of Mauritius fall within the remit of the United Nations 
General Assembly, in the exercise of its functions relating to decoloniza-
tion. As the Court has stated in the past, it is not for it to “determine 
what steps the General Assembly may wish to take after receiving the 
Court’s opinion or what effect that opinion may have in relation to those 
steps” (Accordance with International Law of the Unilateral Declaration of 
Independence in Respect of Kosovo, Advisory Opinion, I.C.J. Reports 
2010 (II), p. 421, para. 44).

180. Since respect for the right to self-determination is an obligation 
erga omnes, all States have a legal interest in protecting that right (see 
East Timor (Portugal v. Australia), Judgment, I.C.J. Reports 1995, p. 102, 
para. 29; see also Barcelona Traction, Light and Power Company, Limited 
(New Application: 1962) (Belgium v. Spain), Second Phase, Judgment, 
I.C.J. Reports 1970, p. 32, para. 33). The Court considers that, while it is 
for the General Assembly to pronounce on the modalities required to 
ensure the completion of the decolonization of Mauritius, all Member 
States must co-operate with the United Nations to put those modalities 
into effect. As recalled in the Declaration on the Principles of Interna-
tional Law concerning Friendly Relations and Co-operation among 
States in accordance with the Charter of the United Nations:  

“Every State has the duty to promote, through joint and separate 
action, realization of the principle of equal rights and self-determina-
tion of peoples, in accordance with the provisions of the Charter, and 
to render assistance to the United Nations in carrying out the respon-
sibilities entrusted to it by the Charter regarding the implementation 
of the principle” (General Assembly resolution 2625 (XXV)).  

181. As regards the resettlement on the Chagos Archipelago of Mauri-
tian nationals, including those of Chagossian origin, this is an issue relat-
ing to the protection of the human rights of those concerned, which 
should be addressed by the General Assembly during the completion of 
the decolonization of Mauritius.

182. In response to Question (b) of the General Assembly, relating to 
the consequences under international law that arise from the continued 
administration by the United Kingdom of the Chagos Archipelago, the 
Court concludes that the United Kingdom has an obligation to bring to 
an end its administration of the Chagos Archipelago as rapidly as possi-
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ble, and that all Member States must co-operate with the United Nations 
to complete the decolonization of Mauritius.

* * *

183. For these reasons,

The Court,
(1) Unanimously,
Finds that it has jurisdiction to give the advisory opinion requested;
(2) By twelve votes to two,
Decides to comply with the request for an advisory opinion;
in favour: President Yusuf; Vice-President Xue; Judges Abraham, Bennouna, 

Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, Gevorgian, 
Salam, Iwasawa;

against: Judges Tomka, Donoghue;

(3) By thirteen votes to one,
Is of the opinion that, having regard to international law, the process of 

decolonization of Mauritius was not lawfully completed when that 
 country acceded to independence in 1968, following the separation of the 
Chagos Archipelago;

in favour: President Yusuf; Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, 
Gevorgian, Salam, Iwasawa;

against: Judge Donoghue;

(4) By thirteen votes to one,
Is of the opinion that the United Kingdom is under an obligation to 

bring to an end its administration of the Chagos Archipelago as rapidly 
as possible;

in favour: President Yusuf; Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, 
Gevorgian, Salam, Iwasawa;

against: Judge Donoghue;

(5) By thirteen votes to one,
Is of the opinion that all Member States are under an obligation to 

co-operate with the United Nations in order to complete the decoloniza-
tion of Mauritius.

in favour: President Yusuf; Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Gaja, Sebutinde, Bhandari, Robinson, 
Gevorgian, Salam, Iwasawa;

against: Judge Donoghue.
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Done in French and in English, the French text being authoritative, at 
the Peace Palace, The Hague, this twenty-fifth day of February, two 
thousand and nineteen, in two copies, one of which will be placed in the 
archives of the Court and the other transmitted to the Secretary-General 
of the United Nations.

 (Signed) Abdulqawi Ahmed Yusuf,
 President.

 (Signed) Philippe Couvreur,
 Registrar.

Vice-President Xue appends a declaration to the Advisory Opinion of 
the Court; Judges Tomka and Abraham append declarations to the Advi-
sory Opinion of the Court; Judge Cançado Trindade appends a separate 
opinion to the Advisory Opinion of the Court; Judges Cançado Trin-
dade and Robinson append a joint declaration to the Advisory Opinion 
of the Court; Judge Donoghue appends a dissenting opinion to the Advi-
sory Opinion of the Court; Judges Gaja, Sebutinde and Robinson 
append separate opinions to the Advisory Opinion of the Court; 
Judges Gevorgian, Salam and Iwasawa append declarations to the 
Advisory Opinion of the Court.

 (Initialled) A.A.Y. 
 (Initialled) Ph.C.
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Article 96, paragraphs 1 and 2, of the Charter - Activities of the General 
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Provisions of the Charter relating to the threat ou use of force - Article 2, 

paragraph 4 - The Charter neither expressly prohibits, nor permits, the use of 
any specijîc weapon - Article 51 - Conditions of necessity andproportionality 
- The notions of "threat" and "use" of force stand together - Possession of 
nuclear weapons, deterrence and threat. 

Speczjîc rules regulating the lawfulness or unlawfulness of the recourse to 
nuclear weapons as such - Absence of specijïc prescription authorizing the 
threat or use of nuclear weapons - Unlawfulness per se: treaty law - Instru- 
ments prohibifing the use of poisoned weapons - Instruments expressly pro- 
hibiting the use of certain weapons of mass destruction - Treaties concluded 
in order to limit the acquisition, manufacture and possession of nuclear weapons, 
the deployment and testing of nuclear weapons - Treaty of Tlatelolco - 
Treaty of Rarotonga - Declarations made by nuclear-weapon States on the 



occasion of the extension of the Non-Proliferation Treaty - Absence of compre- 
hensive and universal conventional prohibition of the use or the threat of use of 
nuclear weapons as such - Unlawfulness per se: custornary law - Consistent 
practice of non-utilization of nuclear weapons - Policy of deterrence - Gen- 
eral Assembly resolutions afjr~ning the illegality of nuclear weapons - Con- 
tinuing tensions between the nascent opinio juris and the still strong adherence 
to the practice of deterrence. 

Principles and rules of international humanitarian law - Prohibition of 
methods and means of warfare precluding any distinction between civilian and 
militarj targets or resulting in unnecessary suffering to combatants - Martens 
Clause - Principle of neutrality - Applicability of thesepvinciples and rules to 
nuclear weapons - Conclusions. 

Right of a State to survival and right to resort to self-defence - Policy of 
deterreizce - Reservations to undertakings given by certain nuclear-weapon 
States not to resort to such weapons. 

Current state of international law and elements of fact available to the Court 
- Use of nuclear weapons in an extreme circumstance of self-defence in which 
the very survival of a State is at stake. 

Article V I  of the Non-Proliferation Treaty - Obligation to negotiate in good 
faith and to achieve nuclear disavmament in al1 its aspects. 

ADVISORY OPINION 

Present : President BEDJAOUI ; Vice-President SCHWEBEL ; Judges ODA, 
GUILLAUME, SHAHABUDDEEN, WEERAMANTRY, RANJEVA, HERCZEGH, 
SHI, FLEISCHHAUER, KOROMA, VERESHCHETIN, FERRARI BRAVO, 
HIGGINS ; Registrar VALENCIA-OSPINA. 

On the legality of the threat or use of nuclear weapons, 

composed as above, 

gives the following Advisory Opinion: 

1. The question upon which the advisory opinion of the Court has been 
requested is set forth in resolution 49/75 K adopted by the General Assembly of 
the United Nations (hereinafter called the "General Assembly") on 15 Decem- 
ber 1994. By a letter dated 19 December 1994, received in the Registry by 
facsimile on 20 December 1994 and filed in the original on 6 January 1995, 
the Secretary-General of the United Nations officially communicated to the 
Registrar the decision taken by the General Assembly to submit the question 
to the Court for an advisory opinion. Resolution 49/75 K, the English text of 
which was enclosed with the letter, reads as follows: 

"The General Assembly, 

Conscious that the continuing existence and development of nuclear 
weapons pose serious risks to humanity, 

Mindful that States have an obligation under the Charter of the United 



Nations to refrain from the threat or use of force against the territorial 
integrity or political independence of any State, 

Recalling its resolutions 1653 (XVI) of 24 November 1961, 33/71 B of 
14 December 1978, 34/83 G of 11 December 1979, 351152D of 12 Decem- 
ber 1980, 36192 1 of 9 December 1981, 45/59 B of 4 December 1990 and 
46/37D of 6 December 1991, in which it declared that the use of nuclear 
weapons would be a violation of the Charter and a crime against 
humanity, 

Welcoming the progress made on the prohibition and elimination of 
weapons of mass destruction, including the Convention on the Prohibition 
of the Development, Production and Stockpiling of Bacteriological (Bio- 
logical) and Toxin Weapons and on Their Destruction ' and the Conven- 
tion on the Prohibition of the Development, Production, Stockpiling and 
Use of Chemical Weapons and on Their Destruction2, 

Convinced that the complete elimination of nuclear weapons is the only 
guarantee against the threat of nuclear war, 

Noting the concerns expressed in the Fourth Review Conference of the 
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons that 
insufficient progress had been made towards the complete elimination of 
nuclear weapons at the earliest possible time, 

Recalling that, convinced of the need to strengthen the rule of law in 
international relations, it has declared the period 1990-1999 the United 
Nations Decade of International Law 3, 

Noting that Article 96, paragraph 1, of the Charter empowers the 
General Assembly to request the International Court of Justice to give an 
advisory opinion on any legal question, 

Recalling the recommendation of the Secretary-General, made in his 
report entitled 'An Agenda for P e a ~ e ' ~ ,  that United Nations organs that 
are authorized to take advantage of the advisory competence of the Inter- 
national Court of Justice turn to the Court more frequently for such 
opinions, 

Welcoming resolution 46/40 of 14 May 1993 of the Assembly of the 
World Health Organization, in which the organization requested the Inter- 
national Court of Justice to give an advisory opinion on whether the use of 
nuclear weapons by a State in war or other armed conflict would be a 
breach of its obligations under international law, including the Constitu- 
tion of the World Health Organization, 

Decides, pursuant to Article 96, paragraph 1, of the Charter of the 
United Nations, to request the International Court of Justice urgently to 
render its advisory opinion on the following question: '1s the threat or use 
of nuclear weapons in any circumstance permitted under international 
law ?' 

l Resolution 2826 (XXVI), annex. 
See Official Records of the General Assembly, Forty-seventh Session, Supple- 

ment No. 27 (A/47/27), appendix 1. 
Resolution 44123. 
N471277-Sl24111. " 



2. Pursuant to Article 65, paragraph 2, of the Statute, the Secretary-General 
of the United Nations communicated to the Court a dossier of documents 
likely to throw light upon the question. 

3. By letters dated 21 December 1994, the Registrar, pursuant to Article 66, 
paragraph 1, of the Statute, gave notice of the request for an advisory opinion 
to al1 States entitled to appear before the Court. 

4. By an Order dated 1 February 1995 the Court decided that the States 
entitled to appear before it and the United Nations were likely to be able to fur- 
nish information on the question, in accordance with Article 66, paragraph 2, of 
the Statute. By the same Order, the Court fixed, respectively, 20 June 1995 as 
the time-limit within which written statements might be submitted to it on the 
question, and 20 September 1995 as the time-limit within which States and 
organizations having presented written statements might submit written com- 
ments on the other written statements in accordance with Article 66, para- 
graph 4, of the Statute. In the aforesaid Order, it was stated in particular that 
the General Assembly had requested that the advisory opinion of the Court be 
rendered "urgently"; reference was also made to the procedural time-limits 
already fixed for the request for an advisory opinion previously submitted to 
the Court by the World Health Organization on the question of the Legality of 
the Use by a State of Nuclear Weapons in Avrned Conflict. 

On 8 February 1995, the Registrar addressed to the States entitled to appear 
before the Court and to the United Nations the special and direct communica- 
tion provided for in Article 66, paragraph 2, of the Statute. 

5. Written statements were filed by the following States: Bosnia and Herze- 
govina, Burundi, Democratic People's Republic of Korea, Ecuador, Egypt, 
Finland, France, Germany, India, Ireland, Islamic Republic of Iran, Italy, 
Japan, Lesotho, Malaysia, Marshall Islands, Mexico, Nauru, Netherlands, 
New Zealand, Qatar, Russian Federation, Samoa, San Marino, Solomon 
Islands, Sweden, United Kingdom of Great Britain and Northern Ireland, and 
United States of America. In addition, written comments on those written 
statements were submitted by the following States: Egypt, Nauru and Solomon 
Islands. Upon receipt of those statements and comments, the Registrar com- 
municated the text to al1 States having taken part in the written proceedings. 

6. The Court decided to hold public sittings, opening on 30 October 1995, at 
which oral statements might be submitted to the Court by any State or organi- 
zation which had been considered likely to be able to furnish information on 
the question before the Court. By letters dated 23 June 1995, the Registrar 
requested the States entitled to appear before the Court and the United 
Nations to inform him whether they intended to take part in the oral proceed- 
ings; it was indicated, in those letters, that the Court had decided to hear, 
during the same public sittings, oral statements relating to the request for an 
advisory opinion from the General Assembly as well as oral statements con- 
cerning the above-mentioned request for an advisory opinion laid before the 
Court by the World Health Organization, on the understanding that the United 
Nations would be entitled to speak only in regard to the request submitted by 
the General Assembly, and it was further specified therein that the participants 
in the oral proceedings which had not taken part in the written proceedings 
would receive the text of the statements and comments produced in the course 
of the latter. 

7. By a letter dated 20 October 1995, the Republic of Nauru requested the 
Court's permission to withdraw the written comments submitted on its behalf 



in a document entitled "Response to submissions of other States". The Court 
granted the request and, by letters dated 30 October 1995, the Deputy-Regis- 
trar notified the States to which the document had been communicated, speci- 
fying that the document consequently did not form part of the record before 
the Court. 

8. Pursuant to Article 106 of the Rules of Court, the Court decided to make 
the written statements and comments submitted to the Court accessible to the 
public, with effect from the opening of the oral proceedings. 

9. In the course of public sittings held from 30 October 1995 to 15 Novem- 
ber 1995, the Court heard oral statements in the following order by: 

for the Commonwealth Mr. Gavan Griffith, Q.C., Solicitor-General of 
of Australia : Australia, Counsel, 

The Honourable Gareth Evans, Q.C., Senator, 
Minister for Foreign Affairs, Counsel; 

for the Arab Republic Mr. George Abi-Saab, Professor of International 
of E ~ Y P ~  : Law, Graduate Institute of International Stud- 

ies, Geneva, Member of the Institute of Interna- 
tional Law; 

for the French Republic: Mr. Marc Perrin de Brichambaut, Director of Legal 
Affairs, Ministry of Foreign Affairs, 

Mr. Alain Pellet, Professor of International Law, 
University of Paris X and Institute of Political 
Studies, Paris ; 

for the Federal Republic Mr. Hartmut Hillgenberg, Director-General of 
of Germany : Legal Affairs, Ministry of Foreign Affairs; 

for Indonesia : H.E. Mr. Johannes Berchmans Soedarmanto 
Kadarisman, Ambassador of Indonesia to the 
Netherlands ; 

for Mexico: H.E. Mr. Sergio Gonzalez Galvez, Ambassador, 
Under-Secretary of Foreign Relations; 

for the Islamic H.E. Mr. Mohammad J. Zarif, Deputy Minister, 
Republic of Iran: Legal and International Affairs, Ministry of 

Foreign Affairs ; 

for Ztaly : Mr. Umberto Leanza, Professor of International 
Law at the Faculty of Law at the University of 
Rome "Tor Vergata", Head of the Diplomatie 
Legal Service at the Ministry of Foreign Affairs; 

for Japan: H.E. Mr. Takekazu Kawamura, Ambassador, 
Director General for Arms Control and Scien- 
tific Affairs, Ministry of Foreign Affairs, 

Mr. Takashi Hiraoka, Mayor of Hiroshima, 
Mr. Iccho Itoh, Mayor of Nagasaki; 



for Malaysia: H.E. Mr. Tan Sri Razali Ismail, Ambassador, Per- 
manent Representative of Malaysia to the United 
Nations, 

Dato' Mohtar Abdullah, Attorney-General; 

for New Zealand: The Honourable Paul East, Q.C., Attorney-General 
of New Zealand, 

Mr. Allan Bracegirdle, Deputy Director of Legal 
Division of the New Zealand Ministry for For- 
eign Affairs and Trade; 

for the Philippines: H.E. Mr. Rodolfo S. Sanchez, Ambassador of the 
Philippines to the Netherlands, 

Professor Merlin N. Magallona, Dean, College of 
Law, University of the Philippines ; 

for Qatar: H.E. Mr. Najeeb ibn Mohammed Al-Nauimi, 
Minister of Justice; 

for the Russian Mr. A. G. Khodakov, Director, Legal Department, 
Federation : Ministry of Foreign Affairs; 

for San Marino: Mrs. Federica Bigi, Embassy Counsellor, Officia1 
in Charge of Political Directorate, Department 
of Foreign Affairs; 

for Samoa: H.E. Mr. Neroni Slade, Ambassador and Perma- 
nent Representative of Samoa to the United 
Nations, 

Miss Laurence Boisson de Chazournes, Assistant 
Professor, Graduate Institute of International 
Studies, Geneva, 

Mr. Roger S. Clark, Distinguished Professor of Law, 
Rutgers University School of Law, Camden, New 
Jersey; 

for the Marshall Islands: The Honourable Theodore G. Kronmiller, Legal 
Counsel, Embassy of the Marshall Islands to the 
United States of America, 

Mrs. Lijon Eknilang, Council Member, Rongelap 
Atoll Local Government; 

for Solomon Islands: The Honourable Victor Ngele, Minister of Police 
and National Security, 

Mr. Jean Salmon, Professor of Law, Université 
libre de Bruxelles, 

Mr. Eric David, Professor of Law, Université libre 
de Bruxelles, 

Mr. Philippe Sands, Lecturer in Law, School of 
Oriental and African Studies, London Univer- 
sity, and Legal Director, Foundation for Inter- 
national Environmental Law and Development, 

Mr. James Crawford, Whewell Professor of Inter- 
national Law, University of Cambridge; 



for Costa Rica: Mr. Carlos Vargas-Pizarro, Legal Counsel and 
Special Envoy of the Government of Costa Rica; 

for the United Kingdom 
of Great Britain and The Rt. Honourable Sir Nicholas Lyell, Q.C., M.P., 
Nortlzern Ireland: Her Majesty's Attorney-General; 

for the United States Mr. Conrad K.  Harper, Legal Adviser, United 
of America: States Department of State, 

Mr. Michael J. Matheson, Principal Deputy Legal 
Adviser, United States Department of State, 

Mr. John H. McNeill, Senior Deputy General 
Counsel, United States Department of Defense; 

for Zimbabwe: Mr. Jonathan Wutawunashe, Chargé d'affaires ai., 
Embassy of the Republic of Zimbabwe in the 
Netherlands. 

Questions were put by Members of the Court to particular participants in the 
oral proceedings, who replied in writing, as requested, within the prescribed 
time-limits; the Court having decided that the other participants could also 
reply to those questions on the same terms, several of them did so. Other ques- 
tions put by Mernbers of the Court were addressed, more generally, to any par- 
ticipant in the oral proceedings; several of them replied in writing, as requested, 
within the prescribed time-limits. 

10. The Court must first consider whether it has the jurisdiction to 
give a reply to the request of the General Assembly for an advisory 
opinion and whether, should the answer be in the affirmative, there is any 
reason it should decline to exercise any such jurisdiction. 

The Court draws its competence in respect of advisory opinions from 
Article 65, paragraph 1, of its Statute. Under this Article, the Court 

"may give an advisory opinion on any legal question at the request 
of whatever body may be authorized by or in accordance with the 
Charter of the United Nations to make such a request". 

11. For the Court to be competent to give an advisory opinion, it is 
thus necessary at  the outset for the body requesting the opinion to be 
"authorized by or in accordance with the Charter of the United Nations 
to make such a request". The Charter provides in Article 96, para- 
graph 1, that: "The General Assembly or the Security Council may 
request the International Court of Justice to give an advisory opinion on 
any legal question." 

Some States which oppose the giving of an opinion by the Court 
argued that the General Assembly and Security Council are not entitled 



to ask for opinions on matters totally unrelated to their work. They 
suggested that, as in the case of organs and agencies acting under 
Article 96, paragraph 2, of the Charter, and notwithstanding the difference 
in wording between that provision and paragraph 1 of the same Article, 
the General Assembly and Security Council may ask for an advisory 
opinion on a legal question only within the scope of their activities. 

In the view of the Court, it matters little whether this interpretation of 
Article 96, paragraph 1, is or is not correct; in the present case, the Gen- 
eral Assembly has competence in aily event to seise the Court. Indeed, 
Article 10 of the Charter has conferred upon the General Assembly a 
competence relating to "any questions or any matters" within the scope 
of the Charter. Article 11 has specifically provided it with a competence 
to "consider the general principles . . . in the maintenance of international 
peace and security, including the principles governing disarmament and 
the regulation of armaments". Lastly, according to Article 13, the Gen- 
eral Assemblv "shall initiate studies and make recommendations for the 
purpose o f .  . . encouraging the progressive development of international 
law and its codification". 

12. The question put to the Court has a relevance to many aspects of 
the activities and concerns of the General Assembly including those relat- 
ing to the threat or use of force in international relations, the disarma- 
ment process, and the progressive development of international law. The 
General Assembly has a long-standing interest in these matters and in 
their relation to nuclear weapons. This interest has been manifested in the 
annual First Committee debates, and the Assembly resolutions on nuclear 
weapons; in the holding of three special sessions on disarmament (1978, 
1982 and 1988) by the General Assembly, and the annual meetings of the 
Disarmament Commission since 1978; and also in the commissioning of 
studies on the effects of the use of nuclear weapons. In this context, it 
does not matter that important recent and current activities relating to 
nuclear disarmament are being pursued in other fora. 

Finally, Article 96, paragraph 1, of the Charter cannot be read as 
limiting the ability of the Assembly to request an opinion only in those 
circumstances in which it can take binding decisions. The fact that the 
Assembly's activities in the above-mentioned field have led it only to the 
making of recommendations thus has no bearing on the issue of whether 
it had the competence to put to the Court the question of which it is 
seised. 

13. The Court must furthermore satisfy itself that the advisory opinion 
requested does indeed relate to a "legal question" within the meaning of 
its Statute and the United Nations Charter. 

The Court has already had occasion to indicate that questions 

"framed in terms of law and rais[ing] problems of international law 
. . . are by their very nature susceptible of a reply based on law . . . 



[and] appear . . . to be questions of a legal character" (Western 
Sahara, Advisory Opinion, I.C.J. Reports 1975, p. 18, para. 15). 

The question put to the Court by the General Assembly is indeed a 
legal one, since the Court is asked to rule on the compatibility of the 
threat or use of nuclear weapons with the relevant principles and rules of 
international law. To do this, the Court must identify the existing prin- 
ciples and rules, interpret them and apply them to the threat or use of 
nuclear weapons, thus offering a reply to the question posed based on 
law. 

The fact that this question also has political aspects, as, in the nature 
of things, is the case with so many questions which arise in international 
life, does not suffice to deprive it of its character as a "legal question" and 
to "deprive the Court of a competence expressly conferred on it by its 
Statute" (Application for Review of Judgement No. 158 of the United 
Nations Administrative Tribunal, Advisory Opinion, 1. C. J. Reports 1973, 
p. 172, para. 14). Whatever its political aspects, the Court cannot refuse 
to admit the legal character of a question which invites it to discharge an 
essentially judicial task, namely, an assessment of the legality of the pos- 
sible conduct of States with regard to the obligations imposed upon them 
by international law (cf. Conditions of Admission of a State to Member- 
ship in the United Nations (Article 4 of Charter), Advisory Opinion, 
1948, I.C.J. Reports 1947-1948, pp. 61-62; Competence of the General 
Assembly for the Admission of a State to the United Nations, Advisory 
Opinion, I. C.J. Reports 1950, pp. 6-7; Certain Expenses of the United 
Nations (Article 17, paragraph 2, of the Charter), Advisory Opinion, 
I. C. J. Reports 1962, p. 155). 

Furthermore, as the Court said in the Opinion it gave in 1980 concern- 
ing the Interpretation of the Agreement of 25 March 1951 between the 
W H O  and Egypt: 

"Indeed, in situations in which political considerations are promi- 
nent it may be particularly necessary for an international organiza- 
tion to obtain an advisory opinion from the Court as to the legal 
principles applicable with respect to the matter under debate . . ." 
(I.C.J. Reports 1980, p. 87, para. 33.) 

The Court moreover considers that the political nature of the motives 
which may be said to have inspired the request and the political implica- 
tions that the opinion given might have are of no relevance in the estab- 
lishment of its jurisdiction to give such an opinion. 

14. Article 65, paragraph 1, of the Statute provides: "The Court may 
give an advisory opinion . . ." (Emphasis added.) This is more than an 
enabling provision. As the Court has repeatedly emphasized, the Statute 



leaves a discretion as to whether or not it will give an advisory opinion 
that has been requested of it, once it has established its competence to do 
so. In this context, the Court has previously noted as follows: 

"The Court's Opinion is given not to the States, but to the organ 
which is entitled to request it; the reply of the Court, itself an 'organ 
of the United Nations', represents its participation in the activities of 
the Organization, and, in principle, should not be refused." (Inter- 
pretation of Peace Treaties with Bulgaria, Hungary and Romania, 
First Phase, Advisory Opinion, I.C.J. Reports 1950, p. 71 ; see also 
Reservations to the Convention on the Prevention and Punishment of 
the Crime of Genocide, Advisory Opinion, 1. C. J. Reports 1951, 
p. 19; Judgments of the Administrative Tribunal of the I L 0  upon 
Complaints Made against Unesco, Advisory Opinion, I. C. J. Reports 
1956, p. 8 6 ;  Certain Expenses of the United Nations (Article 17, para- 
graph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, 
p. 155; and Applicability of Article VI, Section 22, of the Convention 
on the Privileges and Immunities of the United Nations, Advisory 
Opinion, I. C. J. Reports 1989, p. 189.) 

The Court has constantly been mindful of its responsibilities as "the 
principal judicial organ of the United Nations" (Charter, Art. 92). When 
considering each request, it is mindful that it should not, in principle, 
refuse to give an advisory opinion. In accordance with the consistent 
jurisprudence of the Court, only "compelling reasons" could lead it to 
such a refusa1 (Judgments of the Administrative Tribunal of the I L 0  
upon Cornplaints Made against Unesco, Advisory Opinion, I. C. J. Reports 
1956, p. 8 6 ;  Certain Expenses of the United Nations (Article 17, para- 
graph 2, of the Charter), Advisory Opinion, I.C.J. Reports 1962, p. 155; 
Legal Consequences for States of the Continued Presence of South Africa 
in Namibia (South West Africa) notwithstanding Security Council Reso- 
lution 276 (1970), Advisory Opinion, I. C. J. Reports 1971, p. 27; Applica- 
tion for Review of Judgement No. 158 of the United Nations Administra- 
tive Tribunal, Advisory Opinion, I.C.J. Reports 1973, p. 183; Western 
Sahara, Advisory Opinion, I. C.J. Reports 1975, p. 21 ; and Applicability 
of Article VI, Section 22, of the Convention on the Privileges and Immu- 
nities of the United Nations, Advisory Opinion, I. C. J. Reports 1989, 
p. 191). There has been no refusal, based on the discretionary power of 
the Court, to act upon a request for advisory opinion in the history of the 
present Court; in the case concerning the Legality of the Use by a State 
of Nuclear Weapons in Arrned Conflict, the refusa1 to give the World 
Health Organization the advisory opinion requested by it was justified by 
the Court's lack of jurisdiction in that case. The Permanent Court of 
International Justice took the view on only one occasion that it could not 
reply to a question put to it, having regard to the very particular circum- 
stances of the case, among which were that the question directly con- 
cerned an already existing dispute, one of the States parties to which was 



neither a party to the Statute of the Permanent Court nor a Member of 
the League of Nations, objected to the proceedings, and refused to take 
part in any way (Status of Eastern Carelia, P. C.I. J., Series B, No. 5 ) .  

15. Most of the reasons adduced in these proceedings in order to per- 
suade the Court that in the exercise of its discretionary power it should 
decline to render the opinion requested by General Assembly resolu- 
tion 49175K were summarized in the following statement made by one 
State in the written proceedings : 

"The question presented is vague and abstract, addressing complex 
issues which are the subject of consideration among interested States 
and within other bodies of the United Nations which have an express 
mandate to address these matters. An opinion by the Court in regard 
to the question presented would provide no practical assistance to 
the General Assembly in carrying out its functions under the Char- 
ter. Such an opinion has the potential of undermining progress 
already made or being made on this sensitive subject and, therefore, 
is contrary to the interests of the United Nations Organization." 
(United States of America, Written Statement, pp. 1-2; cf. pp. 3-7, II. 
See also United Kingdom, Written Statement, pp. 9-20, paras. 2.23- 
2.45; France, Written Statement, pp. 13-20, paras. 5-9; Finland, 
Written Statement, pp. 1-2; Netherlands, Written Statement, pp. 3-4, 
paras. 6-13 ; Germany, Written Statement, pp. 3-6, para. 2 ( b )  .) 

In contending that the question put to the Court is vague and abstract, 
some States appeared to mean by this that there exists no specific dispute 
on the subject-matter of the question. In order to respond to this argu- 
ment, it is necessary to distinguish between requirements governing con- 
tentious procedure and those applicable to advisory opinions. The pur- 
pose of the advisory function is not to settle - at least directly - 
disputes between States, but to offer legal advice to the organs and insti- 
tutions requesting the opinion (cf. Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania, First Phase, Advisory Opinion, I. C. J. 
Reports 1950, p. 71). The fact that the question put to the Court does not 
relate to a specific dispute should consequently not lead the Court to 
decline to give the opinion requested. 

Moreover, it is the clear position of the Court that to contend that it 
should not deal with a question couched in abstract terms is "a mere 
affirmation devoid of any justification", and that "the Court may give an 
advisory opinion on any legal question, abstract or otherwise" (Condi- 
tions of Admission of a State to Membership in the United Nations 
(Article 4 of Charter), Advisory Opinion, 1948, I.C.J. Reports 1947-1948, 
p. 61; see also Effect of Awards of Compensation Made by the United 
Nations Administrative Tribunal, Advisory Opinion, I. C. J. Reports 1954, 
p. 5 1 ;  and Legal Consequences for States of the Continued Presence of 
South Africa in Narnibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1970), Advisory Opinion, I. C. J. Reports 1971, 
p. 27, para. 40). 



Certain States have however expressed the fear that the abstract nature 
of the question might lead the Court to make hypothetical or speculative 
declarations outside the scope of its judicial function. The Court does not 
consider that, in giving an advisory opinion in the present case, it would 
necessarily have to write "scenarios", to study various types of nuclear 
weapons and to evaluate highly complex and controversial technological, 
strategic and scientific information. The Court will simply address the 
issues arising in al1 their aspects by applying the legal rules relevant to the 
situation. 

16. Certain States have observed that the General Assembly has not 
explained to the Court for what precise purposes it seeks the advisory 
opinion. Nevertheless, it is not for the Court itself to purport to decide 
whether or not an advisory opinion is needed by the Assembly for the per- 
formance of its functions. The General Assembly has the right to decide 
for itself on the usefulness of an opinion in the light of its own needs. 

Equally, once the Assembly has asked, by adopting a resolution, for an 
advisory opinion on a legal question, the Court, in determining whether 
there are any compelling reasons for it to refuse to give such an opinion, 
will not have regard to the origins or to the political history of the 
request, or to the distribution of votes in respect of the adopted resolution. 

17. It has also been submitted that a reply from the Court in this case 
might adversely affect disarmament negotiations and would, therefore, 
be contrary to the interest of the United Nations. The Court is aware 
that, no matter what might be its conclusions in any opinion it might 
give, they would have relevance for the continuing debate on the matter 
in the General Assembly and would present an additional element in the 
negotiations on the matter. Beyond that, the effect of the opinion is a 
matter of appreciation. The Court has heard contrary positions advanced 
and there are no evident criteria by which it can prefer one assessment to 
another. That being so, the Court cannot regard this factor as a compel- 
ling reason to decline to exercise its jurisdiction. 

18. Finally, it has been contended by some States that in answering the 
question posed, the Court would be going beyond its judicial role and 
would be taking upon itself a law-making capacity. It is clear that the 
Court cannot legislate, and, in the circumstances of the present case, it is 
not called upon to do so. Rather its task is to engage in its normal judi- 
cial function of ascertaining the existence or otherwise of legal principles 
and rules applicable to the threat or use of nuclear weapons. The conten- 
tion that the giving of an answer to the question posed would require the 
Court to legislate is based on a supposition that the present corpus juris is 
devoid of relevant rules in this matter. The Court could not accede to this 
argument; it states the existing law and does not legislate. This is so even 
if, in stating and applying the law, the Court necessarily has to specify its 
scope and sometimes note its general trend. 



19. In view of what is stated above, the Court concludes that it has the 
authority to deliver an opinion on the question posed by the General 
Assembly, and that there exist no "compelling reasons" which would lead 
the Court to exercise its discretion not to do so. 

An entirely different question is whether the Court, under the con- 
straints placed upon it as a judicial organ, will be able to give a complete 
answer to the question asked of it. However, that is a different matter 
from a refusa1 to answer at all. 

20. The Court must next address certain matters arising in relation to 
the formulation of the question put to it by the General Assembly. The 
English text asks: "1s the threat or use of nuclear weapons in any circum- 
stance permitted under international law?" The French text of the ques- 
tion reads as follows : "Est-il permis en droit international de recourir à la 
menace ou à l'emploi d'armes nucléaires en toute circonstance?" It was 
suggested that the Court was being asked by the General Assembly 
whether it was permitted to have recourse to nuclear weapons in every 
circumstance, and it was contended that such a question would inevitably 
invite a simple negative answer. 

The Court finds it unnecessary to pronounce on the possible diver- 
gences between the English and French texts of the question posed. Its 
real objective is clear: to determine the legality or illegality of the threat 
or use of nuclear weapons. 

21. The use of the word "permitted" in the question put by the Gen- 
eral Assembly was criticized before the Court by certain States on the 
ground that this implied that the threat or the use of nuclear weapons 
would only be permissible if authorization could be found in a treaty pro- 
vision or in customary international law. Such a starting point, those 
States submitted, was incompatible with the very basis of international 
law, which rests upon the principles of sovereignty and consent; accord- 
ingly, and contrary to what was implied by use of the word "permitted", 
States are free to threaten or use nuclear weapons unless it can be shown 
that they are bound not to do so by reference to a prohibition in either 
treaty law or customary international law. Support for this contention 
was found in dicta of the Permanent Court of International Justice in the 
"Lotus" case that "restrictions upon the independence of States cannot 
. . . be presumed" and that international law leaves to States "a wide 
measure of discretion which is only limited in certain cases by prohibitive 
rules" (P.C.I.J., Series A, No. IO ,  pp. 18 and 19). Reliance was also 
placed on the dictum of the present Court in the case concerning Military 
and Pavamilitary Activities in and against Nicaragua (Nicaragua 
v. United States of America) that: 

"in international law there are no rules, other than such rules as may 
be accepted by the State concerned, by treaty or otherwise, whereby 



the level of armaments of a sovereign State can be limited" (1. C.J. 
Reports 1986, p. 135, para. 269). 

For other States, the invocation of these dicta in the "Lotus" case was 
inapposite; their status in contemporary international law and applica- 
bility in the very different circumstances of the present case were chal- 
lenged. It was also contended that the above-mentioned dictum of 
the present Court was directed to the possession of armaments and was 
irrelevant to the threat or use of nuclear weapons. 

Finally, it was suggested that, were the Court to answer the question 
put by the Assembly, the word "permitted" should be replaced by "pro- 
hibited". 

22. The Court notes that the nuclear-weapon States appearing before 
it either accepted, or did not dispute, that their independence to act was 
indeed restricted by the principles and rules of international law, more 
particularly humanitarian law (see below, paragraph 86), as did the other 
States which took part in the proceedings. 

Hence, the argument concerning the legal conclusions to be drawn 
from the use of the word "permitted", and the questions of burden of 
proof to which it was said to give rise, are without particular significance 
for the disposition of the issues before the Court. 

23. In seeking to answer the question put to it by the General 
Assembly, the Court must decide, after consideration of the great 
corpus of international law norms available to it, what might be the 
relevant applicable law. 

24. Some of the proponents of the illegality of the use of nuclear 
weapons have argued that such use would violate the right to life as guar- 
anteed in Article 6 of the International Covenant on Civil and Political 
Rights, as well as in certain regional instruments for the protection of 
human rights. Article 6, paragraph 1, of the International Covenant pro- 
vides as follows: "Every human being has the inherent right to life. This 
right shall be protected by law. No one shall be arbitrarily deprived of his 
life." 

In reply, others contended that the International Covenant on Civil 
and Political Rights made no mention of war or weapons, and it had 
never been envisaged that the legality of nuclear weapons was regulated 
by that instrument. It was suggested that the Covenant was directed to 
the protection of human rights in peacetime, but that questions relating 
to unlawful loss of life in hostilities were governed by the law applicable 
in armed conflict. 



25. The Court observes that the protection of the International Cov- 
enant of Civil and Political Rights does not cease in times of war, except 
by operation of Article 4 of the Covenant whereby certain provisions 
may be derogated from in a time of national emergency. Respect for the 
right to life is not, however, such a provision. In principle, the right not 
arbitrarily to be deprived of one's life applies also in hostilities. The test 
of what is an arbitrary deprivation of life, however, then falls to be deter- 
mined by the applicable lex specialis, namely, the law applicable in 
armed conflict which is designed to regulate the conduct of hostilities. 
Thus whether a particular loss of life, through the use of a certain 
weapon in warfare, is to be considered an arbitrary deprivation of life 
contrary to Article 6 of the Covenant, can only be decided by reference to 
the law applicable in armed conflict and not deduced from the terms of 
the Covenant itself. 

26. Some States also contended that the prohibition against genocide, 
contained in the Convention of 9 December 1948 on the Prevention and 
Punishment of the Crime of Genocide, is a relevant rule of customary 
international law which the Court must apply. The Court recalls that in 
Article II of the Convention genocide is defined as 

"any of the following acts committed with intent to destroy, in 
whole or in part, a national, ethnical, racial or religious group, as 
such : 
( a )  Killing members of the group; 
(b) Causing serious bodily or mental harm to members of the 

group ; 
(c) Deliberately inflicting on the group conditions of life calculated 

to bring about its physical destruction in whole or in part; 
(d) Imposing measures intended to prevent births within the group; 
( e )  Forcibly transferring children of the group to another group." 

It was maintained before the Court that the number of deaths occasioned 
by the use of nuclear weapons would be enormous; that the victims could, 
in certain cases, include persons of a particular national, ethnic, racial or 
religious group; and that the intention to destroy such groups could be 
inferred from the fact that the user of the nuclear weapon would have 
omitted to take account of the well-known effects of the use of such weapons. 

The Court would point out in that regard that the prohibition of geno- 
cide would be pertinent in this case if the recourse to nuclear weapons did 
indeed entai1 the element of intent, towards a group as such, required by 
the provision quoted above. In the view of the Court, it would only be 
possible to arrive at such a conclusion after having taken due account of 
the circumstances specific to each case. 



27. In both their written and oral statements, some States furthermore 
argued that any use of nuclear weapons would be unlawful by reference 
to existing norms relating to the safeguarding and protection of the envi- 
ronment, in view of their essential importance. 

Specific references were made to various existing international treaties 
and instruments. These included Additional Protocol 1 of 1977 to the 
Geneva Conventions of 1949, Article 35, paragraph 3, of which prohibits 
the employment of "methods or means of warfare which are intended, or 
may be expected, to cause widespread, long-term and severe damage to 
the natural environment"; and the Convention of 18 May 1977 on the 
Prohibition of Military or Any Other Hostile Use of Environmental 
Modification Techniques, which prohibits the use of weapons which have 
"widespread, long-lasting or severe effects" on the environment (Art. 1). 
Also cited were Principle 21 of the Stockholm Declaration of 1972 and 
Principle 2 of the Rio Declaration of 1992 which express the common 
conviction of the States concerned that they have a duty 

"to ensure that activities within their jurisdiction or control do not 
cause damage to the environment of other States or of areas beyond 
the limits of national jurisdiction". 

These instruments and other provisions relating to the protection and 
safeguarding of the environment were said to apply at al1 times, in war as 
well as in peace, and it was contended that they would be violated by the 
use of nuclear weapons whose consequences would be widespread and 
would have transboundary effects. 

28. Other States questioned the binding legal quality of these precepts 
of environmental law; or, in the context of the Convention on the Pro- 
hibition of Military or Any Other Hostile Use of Environmental Modi- 
fication Techniques, denied that it was concerned at al1 with the use of 
nuclear weapons in hostilities; or, in the case of Additional Protocol 1, 
denied that they were generally bound by its terms, or recalled that they 
had reserved their position in respect of Article 35, paragraph 3, thereof. 

It was also argued by some States that the principal purpose of envi- 
ronmental treaties and norms was the protection of the environment in 
time of peace. It was said that those treaties made no mention of nuclear 
weapons. It was also pointed out that warfare in general, and nuclear 
warfare in particular, were not mentioned in their texts and that it would 
be destabilizing to the rule of law and to confidence in international 
negotiations if those treaties were now interpreted in such a way as to 
prohibit the use of nuclear weapons. 

29. The Court recognizes that the environment is under daily threat 
and that the use of nuclear weapons could constitute a catastrophe for 
the environment. The Court also recognizes that the environment is not 
an abstraction but represents the living space, the quality of life and 
the very health of human beings, including generations unborn. The 



existence of the general obligation of States to ensure that activities 
within their jurisdiction and control respect the environment of other 
States or of areas beyond national control is now part of the corpus 
of international law relating to the environment. 

30. However, the Court is of the view that the issue is not whether the 
treaties relating to the protection of the environment are or are not appli- 
cable during an armed conflict, but rather whether the obligations 
stemming from these treaties were intended to be obligations of total 
restraint during military conflict. 

The Court does not consider that the treaties in question could have 
intended to deprive a State of the exercise of its right of self-defence 
under international law because of its obligations to protect the environ- 
ment. Nonetheless, States must take environmental considerations into 
account when assessing what is necessary and proportionate in the pur- 
suit of legitimate military objectives. Respect for the environment is one 
of the elements that go to assessing whether an action is in conformity 
with the principles of necessity and proportionality. 

This approach is supported, indeed, by the terms of Principle 24 of the 
Rio Declaration, which provides that : 

"Warfare is inherently destructive of sustainable development. 
States shall therefore respect international law providing protection 
for the environment in times of armed conflict and cooperate in its 
further development, as necessary." 

31. The Court notes furthermore that Articles 35, paragraph 3, and 55 
of Additional Protocol 1 provide additional protection for the environ- 
ment. Taken together, these provisions embody a general obligation to 
protect the natural environment against widespread, long-term and severe 
environmental damage; the prohibition of methods and means of war- 
fare which are intended, or may be expected, to cause such damage; and 
the prohibition of attacks against the natural environment by way of 
reprisals. 

These are powerful constraints for al1 the States having subscribed to 
these provisions. 

32. General Assembly resolution 47/37 of 25 November 1992 on the 
"Protection of the Environment in Times of Armed Conflict" is also of 
interest in this context. It affirms the general view according to which 
environmental considerations constitute one of the elements to be taken 
into account in the implementation of the principles of the law applicable 
in armed conflict: it states that "destruction of the environment, not jus- 
tified by military necessity and carried out wantonly, is clearly contrary 
to existing international law". Addressing the reality that certain instru- 
ments are not yet binding on al1 States, the General Assembly in this 
resolution "[aJppeals to al1 States that have not yet done so to consider 
becoming parties to the relevant international conventions". 



In its recent Order in the Request for an Examination of the Situation 
in Accordance with Paragraph 63 of the Court's Judgment of 20 Decem- 
ber 1974 in the Nuclear Tests (New Zealand v. France) Case, the Court 
stated that its conclusion was "without prejudice to the obligations of 
States to respect and protect the natural environment" (Order of 22 Sep- 
tember 1995, I. C. J. Reports 1995, p. 306, para. 64). Although that state- 
ment was made in the context of nuclear testing, it naturally also applies 
to the actual use of nuclear weapons in armed conflict. 

33. The Court thus finds that while the existing international law 
relating to the protection and safeguarding of the environment does not 
specifically prohibit the use of nuclear weapons, it indicates important 
environmental factors that are properly to be taken into account 
in the context of the implementation of the principles and rules of the law 
applicable in armed conflict. 

34. In the light of the foregoing the Court concludes that the most 
directly relevant applicable law governing the question of which it was 
seised, is that relating to the use of force enshrined in the United Nations 
Charter and the law applicable in armed conflict which regulates the con- 
duct of hostilities, together with any specific treaties on nuclear weapons 
that the Court might determine to be relevant. 

35. In applying this law to the present case, the Court cannot how- 
ever fail to take into account certain unique characteristics of nuclear 
weapons. 

The Court has noted the definitions of nuclear weapons contained in 
various treaties and accords. It also notes that nuclear weapons are 
explosive devices whose energy results from the fusion or fission of the 
atom. By its very nature, that process, in nuclear weapons as they exist 
today, releases not only immense quantities of heat and energy, but also 
powerful and prolonged radiation. According to the material before the 
Court, the first two causes of damage are vastly more powerful than the 
damage caused by other weapons, while the phenomenon of radiation is 
said to be peculiar to nuclear weapons. These characteristics render the 
nuclear weapon potentially catastrophic. The destructive power of 
nuclear weapons cannot be contained in either space or time. They have 
the potential to destroy al1 civilization and the entire ecosystem of the 
planet. 

The radiation released by a nuclear explosion would affect health, 
agriculture, natural resources and demography over a very wide area. 



Further, the use of nuclear weapons would be a serious danger to future 
generations. Ionizing radiation has the potential to damage the future 
environment, food and marine ecosystem, and to cause genetic defects 
and illness in future generations. 

36. In consequence, in order correctly to apply to the present case the 
Charter law on the use of force and the law applicable in armed conflict, 
in particular humanitarian law, it is imperative for the Court to take 
account of the unique characteristics of nuclear weapons, and in particu- 
lar their destructive capacity, their capacity to cause untold human suf- 
fering, and their ability to cause damage to generations to come. 

37. The Court will now address the question of the legality or illegality 
of recourse to nuclear weapons in the light of the provisions of the Char- 
ter relating to the threat or use of force. 

38. The Charter contains several provisions relating to the threat and 
use of force. In Article 2, paragraph 4, the threat or use of force against 
the territorial integrity or political independence of another State or in 
any other manner inconsistent with the purposes of the United Nations is 
prohibited. That paragraph provides : 

"Al1 Members shall refrain in their international relations from 
the threat or use of force against the territorial integrity or political 
independence of any State, or in any other manner inconsistent with 
the Purposes of the United Nations." 

This prohibition of the use of force is to be considered in the light of 
other relevant provisions of the Charter. In Article 51, the Charter 
recognizes the inherent right of individual or collective self-defence if 
an armed attack occurs. A further lawful use of force is envisaged in 
Article 42, whereby the Security Council may take military enforcement 
measures in conformity with Chapter VI1 of the Charter. 

39. These provisions do not refer to specific weapons. They apply to 
any use of force, regardless of the weapons employed. The Charter 
neither expressly prohibits, nor permits, the use of any specific weapon, 
including nuclear weapons. A weapon that is already unlawful per se, 
whether by treaty or custom, does not become lawful by reason of its 
being used for a legitimate purpose under the Charter. 

40. The entitlement to resort to self-defence under Article 51 is subject 
to certain constraints. Some of these constraints are inherent in the very 
concept of self-defence. Other requirements are specified in Article 51. 



41. The submission of the exercise of the right of self-defence to the 
conditions of necessity and proportionality is a rule of customary inter- 
national law. As the Court stated in the case concerning Military and 
Paramilitary Activities in and against Nicaragua (Nicaragua v. United 
States of Arnerica) : there is a "specific rule whereby self-defence would 
warrant only measures which are proportional to the armed attack and 
necessary to respond to it, a rule well established in customary inter- 
national law" (I. C. J. Reports 1986, p. 94, para. 176). This dual condition 
applies equally to Article 51 of the Charter, whatever the means of force 
employed. 

42. The proportionality principle may thus not in itself exclude the use 
of nuclear weapons in self-defence in al1 circumstances. But at the same 
time, a use of force that is proportionate under the law of self-defence, 
must, in order to be lawful, also meet the requirements of the law appli- 
cable in armed conflict which comprise in particular the principles and 
rules of humanitarian law. 

43. Certain States have in their written and oral pleadings suggested 
that in the case of nuclear weapons, the condition of proportionality 
must be evaluated in the light of still further factors. They contend that 
the very nature of nuclear weapons, and the high probability of an esca- 
lation of nuclear exchanges, mean that there is an extremely strong risk 
of devastation. The risk factor is said to negate the possibility of the con- 
dition of proportionality being complied with. The Court does not find it 
necessary to embark upon the quantification of such risks; nor does it 
need to enquire into the question whether tactical nuclear weapons exist 
which are sufficiently precise to limit those risks: it suffices for the Court 
to note that the very nature of al1 nuclear weapons and the profound 
risks associated therewith are further considerations to be borne in mind 
by States believing they can exercise a nuclear response in self-defence in 
accordance with the requirements of proportionality. 

44. Beyond the conditions of necessity and proportionality, Article 51 
specifically requires that measures taken by States in the exercise of the 
right of self-defence shall be immediately reported to the Security Coun- 
cil; this article further provides that these measures shall not in any way 
affect the authority and responsibility of the Security Council under the 
Charter to take at any time such action as it deems necessary in order to 
maintain or restore international peace and security. These requirements 
of Article 51 apply whatever the means of force used in self-defence. 

45. The Court notes that the Security Council adopted on 11 April 
1995, in the context of the extension of the Treaty on the Non-Prolifera- 
tion of Nuclear Weapons, resolution 984 (1995) by the terms of which, on 
the one hand, it 

"[tlakes note with appreciation of the statements made by each 
of the nuclear-weapon States (S119951261, S119951262, S119951263, 
S119951264, S/19951265), in which they give security assurances 
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against the use of nuclear weapons to non-nuclear-weapon States 
that are Parties to the Treaty on the Non-Proliferation of Nuclear 
Weapons", 

and, on the other hand, it 

"[w]elcomes the intention expressed by certain States that they will 
provide or support immediate assistance, in accordance with the 
Charter, to any non-nuclear-weapon State Party to the Treaty on the 
Non-Proliferation of Nuclear Weapons that is a victim of an act of, 
or an object of a threat of, aggression in which nuclear weapons are 
used". 

46. Certain States asserted that the use of nuclear weapons in the con- 
duct of reprisals would be lawful. The Court does not have to examine, in 
this context, the question of armed reprisals in time of peace, which are 
considered to be unlawful. Nor does it have to pronounce on the ques- 
tion of belligerent reprisals save to observe that in any case any right of 
recourse to such reprisals would, like self-defence, be governed inter alia 
by the principle of proportionality. 

47. In order to lessen or eliminate the risk of unlawful attack, States 
sometimes signal that they possess certain weapons to use in self-defence 
against any State violating their territorial integrity or political inde- 
pendence. Whether a signalled intention to use force if certain events 
occur is or is not a "threat" within Article 2, paragraph 4, of the Charter 
depends upon various factors. If the envisaged use of force is itself un- 
lawful, the stated readiness to use it would be a threat prohibited under 
Article 2, paragraph 4. Thus it would be illegal for a State to threaten 
force to secure territory from another State, or to cause it to follow or 
not follow certain political or economic paths. The notions of "threat" 
and "use" of force under Article 2, paragraph 4, of the Charter stand 
together in the sense that if the use of force itself in a given case is illegal 
- for whatever reason - the threat to use such force will likewise be 
illegal. In short, if it is to be lawful, the declared readiness of a State to 
use force must be a use of force that is in conformity with the Charter. 
For the rest, no State - whether or not it defended the policy of deter- 
rence - suggested to the Court that it would be lawful to threaten to use 
force if the use of force contemplated would be illegal. 

48. Some States put forward the argument that possession of nuclear 
weapons is itself an unlawful threat to use force. Possession of nuclear 
weapons may indeed justify an inference of preparedness to use them. In 
order to be effective, the policy of deterrence, by which those States pos- 
sessing or under the umbrella of nuclear weapons seek to discourage mili- 
tary aggression by demonstrating that it will serve no purpose, necessi- 
tates that the intention to use nuclear weapons be credible. Whether this 



is a "threat" contrary to Article 2, paragraph 4, depends upon whether 
the particular use of force envisaged would be directed against the terri- 
torial integrity or political independence of a State, or against the Pur- 
poses of the United Nations or whether, in the event that it were 
intended as a means of defence, it would necessarily violate the principles 
of necessity and proportionality. In any of these circumstances the use of 
force, and the threat to use it, would be unlawful under the law of the 
Charter. 

49. Moreover, the Security Council may take enforcement measures 
under Chapter VI1 of the Charter. From the statements presented to it 
the Court does not consider it necessary to address questions which 
might, in a given case, arise from the application of Chapter VII. 

50. The terms of the question put to the Court by the General Assem- 
bly in resolution 49175 K could in principle also cover a threat or use of 
nuclear weapons by a State within its own boundaries. However, this 
particular aspect has not been dealt with by any of the States which 
addressed the Court orally or in writing in these proceedings. The Court 
finds that it is not called upon to deal with an interna1 use of nuclear 
weapons. 

51. Having dealt with the Charter provisions relating to the threat or 
use of force, the Court will now turn to the law applicable in situations of 
armed conflict. It will first address the question whether there are specific 
rules in international law regulating the legality or illegality of recourse to 
nuclear weapons pev se; it will then examine the question put to it in the 
light of the law applicable in armed conflict proper, i.e. the principles and 
rules of humanitarian law applicable in armed conflict, and the law of 
neutrality. 

52. The Court notes by way of introduction that international custom- 
ary and treaty law does not contain any specific prescription authorizing 
the threat or use of nuclear weapons or any other weapon in general or in 
certain circumstances, in particular those of the exercise of legitimate self- 
defence. Nor, however, is there any principle or rule of international law 
which would make the legality of the threat or use of nuclear weapons or 
of any other weapons dependent on a specific authorization. State prac- 
tice shows that the illegality of the use of certain weapons as such does 
not result from an absence of authorization but, on the contrary, is 
formulated in terms of prohibition. 



53. The Court must therefore now examine whether there is any pro- 
hibition of recourse to nuclear weapons as such; it will first ascertain 
whether there is a conventional prescription to this effect. 

54. In this regard, the argument has been advanced that nuclear 
weapons should be treated in the same way as poisoned weapons. In that 
case, they would be prohibited under: 

(a )  the Second Hague Declaration of 29 July 1899, which prohibits "the 
use of projectiles the object of which is the diffusion of asphyxiating 
or deleterious gases" ; 

(b) Article 23 (a) of the Regulations respecting the laws and customs of 
war on land annexed to the Hague Convention IV of 18 October 
1907, whereby "it is especially forbidden: . . . to employ poison or 
poisoned weapons" ; and 

(c) the Geneva Protocol of 17 June 1925 which prohibits "the use in war 
of asphyxiating, poisonous or other gases, and of al1 analogous 
liquids, materials or devices". 

55. The Court will observe that the Regulations annexed to the Hague 
Convention IV do not define what is to be understood by "poison or 
poisoned weapons" and that different interpretations exist on the issue. 
Nor does the 1925 Protocol specify the meaning to be given to the term 
"analogous materials or devices". The terms have been understood, in 
the practice of States, in their ordinary sense as covering weapons whose 
prime, or even exclusive, effect is to poison or asphyxiate. This practice is 
clear, and the parties to those instruments have not treated them as refer- 
ring to nuclear weapons. 

56. In view of this. it does not seem to the Court that the use of 
nuclear weapons can bé regarded as specifically prohibited on the basis of 
the above-mentioned provisions of the Second Hague Declaration of 
1899, the Regulations annexed to the Hague Convention IV of 1907 or 
the 1925 Protocol (see paragraph 54 above). 

57. The pattern until now has been for weapons of mass destruction to 
be declared illegal by specific instruments. The most recent such instru- 
ments are the Convention of 10 April 1972 on the Prohibition of the 
Development, Production and Stockpiling of Bacteriological (Biological) 
and Toxin Weapons and on Their Destruction - which prohibits the 
possession of bacteriological and toxic weapons and reinforces the pro- 
hibition of their use - and the Convention of 13 January 1993 on the 
Prohibition of the Development, Production, Stockpiling and Use of 
Chemical Weapons and on Their Destruction - which prohibits al1 use 
of chemical weapons and requires the destruction of existing stocks. Each 
of these instruments has been negotiated and adopted in its own context 
and for its own reasons. The Court does not find any specific prohibition 
of recourse to nuclear weapons in treaties expressly prohibiting the use of 
certain weaDons of mass destruction. 

58. In the last two decades, a great many negotiations have been con- 
ducted regarding nuclear weapons; they have not resulted in a treaty of 



general prohibition of the same kind as for bacteriological and chemical 
weapons. However, a number of specific treaties have been concluded in 
order to limit: 

( a )  the acquisition, manufacture and possession of nuclear weapons 
(Peace Treaties of 10 February 1947; State Treaty for the Re-estab- 
lishment of an Independent and Democratic Austria of 15 May 
1955; Treaty of Tlatelolco of 14 February 1967 for the Prohibition 
of Nuclear Weapons in Latin America, and its Additional Proto- 
cols; Treaty of 1 July 1968 on the Non-Proliferation of Nuclear 
Weapons; Treaty of Rarotonga of 6 August 1985 on the Nuclear- 
Weapon-Free Zone of the South Pacific, and its Protocols; Treaty of 
12 September 1990 on the Final Settlement with respect to Germany); 

(b) the deployment of nuclear weapons (Antarctic Treaty of 1 December 
1959; Treaty of 27 January 1967 on Principles Governing the Activi- 
ties of States in the Exploration and Use of Outer Space, including 
the Moon and Other Celestial Bodies; Treaty of Tlatelolco of 14 Feb- 
ruary 1967 for the Prohibition of Nuclear Weapons in Latin America, 
and its Additional Protocols; Treaty of 11 February 1971 on the 
Prohibition of the Emplacement of Nuclear Weapons and Other 
Weapons of Mass Destruction on the Sea-Bed and the Ocean Floor 
and in the Subsoil Thereof; Treaty of Rarotonga of 6 August 1985 
on the Nuclear-Weapon-Free Zone of the South Pacific, and its Pro- 
tocols); and 

(c) the testing of nuclear weapons (Antarctic Treaty of 1 December 
1959; Treaty of 5 August 1963 Banning Nuclear Weapon Tests in 
the Atmosphere, in Outer Space and under Water; Treaty of 27 Jan- 
uary 1967 on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, including the Moon and Other 
Celestial Bodies; Treaty of Tlatelolco of 14 February 1967 for the 
Prohibition of Nuclear Weapons in Latin America, and its Addi- 
tional Protocols; Treaty of Rarotonga of 6 August 1985 on the 
Nuclear-Weapon-Free Zone of the South Pacific, and its Protocols). 

59. Recourse to nuclear weapons is directly addressed by two of these 
Conventions and also in connection with the indefinite extension of the 
Treaty on the Non-Proliferation of Nuclear Weapons of 1968 : 

( a )  the Treaty of Tlatelolco of 14 February 1967 for the Prohibition of 
Nuclear Weapons in Latin America prohibits, in Article 1, the use of 
nuclear weapons by the Contracting Parties. It further includes an 
Additional Protocol II open to nuclear-weapon States outside the 
region, Article 3 of which provides: 

"The Governments represented by the undersigned Plenipo- 
tentiaries also undertake not to use or threaten to use nuclear 
weapons against the Contracting Parties of the Treaty for the 
Prohibition of Nuclear Weapons in Latin America." 



The Protocol was signed and ratified by the five nuclear-weapon 
States. Its ratification was accompanied by a variety of declarations. 
The United Kingdom Government, for example, stated that "in the 
event of any act of aggression by a Contracting Party to the Treaty 
in which that Party was supported by a nuclear-weapon State", the 
United Kingdom Government would "be free to reconsider the 
extent to which they could be regarded as committed by the provi- 
sions of Additional Protocol II". The United States made a similar 
statement. The French Government, for its part, stated that it "inter- 
prets the undertaking made in article 3 of the Protocol as being with- 
out prejudice to the full exercise of the right of self-defence con- 
firmed by Article 51 of the Charter". China reaffirmed its commit- 
ment not to be the first to make use of nuclear weapons. The Soviet 
Union reserved "the right to review" the obligations imposed upon it 
by Additional Protocol II, particularly in the event of an attack by a 
State party either "in support of a nuclear-weapon State or jointly 
with that State". None of these statements drew comment or objec- 
tion from the parties to the Treaty of Tlatelolco. 

(b) the Treaty of Rarotonga of 6 August 1985 establishes a South 
Pacific Nuclear Free Zone in which the Parties undertake not to 
manufacture, acquire or possess any nuclear explosive device 
(Art. 3). Unlike the Treaty of Tlatelolco, the Treaty of Rarotonga 
does not expressly prohibit the use of such weapons. But such a pro- 
hibition is for the States parties the necessary consequence of the 
prohibitions stipulated by the Treaty. The Treaty has a number of 
protocols. Protocol2, open to the five nuclear-weapon States, speci- 
fies in its Article 1 that: 

"Each Party undertakes not to use or threaten to use any 
nuclear explosive device against : 
( a )  Parties to the Treaty; or 
(b) any territory within the South Pacific Nuclear Free Zone for 

which a State that has become a Party to Protocol 1 is inter- 
nationally responsible." 

China and Russia are parties to that Protocol. In signing it, China 
and the Soviet Union each made a declaration by which they reserved 
the "right to reconsider" their obligations under the said Protocol; 
the Soviet Union also referred to certain circumstances in which it 
would consider itself released from those obligations. France, the 
United Kingdom and the United States, for their part, signed Pro- 
tocol 2 on 25 March 1996, but have not yet ratified it. On that occa- 
sion, France declared, on the one hand, that no provision in that 
Protocol "shall impair the full exercise of the inherent right of self- 
defence provided for in Article 51 of the . . . Charter" and, on the 
other hand, that "the commitment set out in Article 1 of [that] Pro- 
tocol amounts to the negative security assurances given by France to 
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non-nuclear-weapon States which are parties to the Treaty on . . . 
Non-Proliferation", and that "these assurances shall not apply to 
States which are not parties" to that Treaty. For its part, the United 
Kingdom made a declaration setting out the precise circumstances in 
which it "will not be bound by [its] undertaking under Article 1" of 
the Protocol. 

(c) as to the Treaty on the Non-Proliferation of Nuclear Weapons, at 
the time of its signing in 1968 the United States, the United King- 
dom and the USSR gave various security assurances to the non- 
nuclear-weapon States that were parties to the Treaty. In resolu- 
tion 255 (1968) the Security Council took note with satisfaction of 
the intention expressed by those three States to 

"provide or support immediate assistance, in accordance with the 
Charter, to any non-nuclear-weapon State Party to the Treaty on 
the Non-Proliferation . . . that is a victim of an act of, or an object 
of a threat of, aggression in which nuclear weapons are used". 

On the occasion of the extension of the Treaty in 1995, the five 
nuclear-weapon States gave their non-nuclear-weapon partners, by 
means of separate unilateral statements on 5 and 6 April 1995, 
positive and negative security assurances against the use of such 
weapons. Al1 the five nuclear-weapon States first undertook not to 
use nuclear weapons against non-nuclear-weapon States that were 
parties to the Treaty on the Non-Proliferation of Nuclear Weap- 
ons. However, these States, apart from China, made an exception 
in the case of an invasion or any other attack against them, their 
territories, armed forces or allies, or on a State towards which they 
had a security commitment, carried out or sustained by a non- 
nuclear-weapon State party to the Non-Proliferation Treaty in 
association or alliance with a nuclear-wea~on State. Each of the 
nuclear-weapon States further undertook, as a permanent member 
of the Security Council, in the event of an attack with the use of 
nuclear weapons, or threat of such attack, against a non-nuclear- 
weapon State, to refer the matter to the Security Council without 
delay and to act within it in order that it might take immediate 
measures with a view to supplying, pursuant to the Charter, the 
necessary assistance to the victim State (the commitments assumed 
comprising minor variations in wording). The Security Council, in 
unanimously adopting resolution 984 (1995) of 11 April 1995, cited 
above, took note of those statements with appreciation. It also 
recognized 

"that the nuclear-weapon State permanent members of the Secu- 
rity Council will bring the matter immediately to the attention of 
the Council and seek Council action to provide, in accordance 
with the Charter, the necessary assistance to the State victim"; 



and welcomed the fact that 

"the intention expressed by certain States that they will provide or 
support immediate assistance, in accordance with the Charter, to 
any non-nuclear-weapon State Party to the Treaty on the Non- 
Proliferation of Nuclear Weapons that is a victim of an act of, or 
an object of a threat of, aggression in which nuclear weapons are 
used". 

60. Those States that believe that recourse to nuclear weapons is illegal 
stress that the conventions that include various rules providing for the 
limitation or elimination of nuclear weapons in certain areas (such as the 
Antarctic Treaty of 1959 which prohibits the deployment of nuclear 
weapons in the Antarctic, or the Treaty of Tlatelolco of 1967 which cre- 
ates a nuclear-weapon-free zone in Latin America) or the conventions 
that apply certain measures of control and limitation to the existence of 
nuclear weapons (such as the 1963 Partial Test-Ban Treaty or the Treaty 
on the Non-Proliferation of Nuclear Wea~ons) al1 set limits to the use of 
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nuclear weapons. In their view, these treaties bear witness, in their own 
way, to the emergence of a rule of complete legal prohibition of al1 uses 
of nuclear weapons. 

61. Those States who defend the position that recourse to nuclear 
weapons is legal in certain circumstances see a logical contradiction in 
reaching such a conclusion. According to them, those Treaties, such as 
the Treaty on the Non-Proliferation of Nuclear Weapons, as well as 
Security Council resolutions 255 (1968) and 984 (1995) which take note 
of the security assurances given by the nuclear-weapon States to the non- 
nuclear-weapon States in relation to any nuclear aggression against the 
latter, cannot be understood as prohibiting the use of nuclear weapons, 
and such a claim is contrary to the very text of those instruments. For 
those who support the legality in certain circumstances of recourse to 
nuclear weapons, there is no absolute prohibition against the use of such 
weapons. The very logic and construction of the Treaty on the Non-Pro- 
liferation of Nuclear Weapons, they assert, confirm this. This Treaty, 
whereby, they contend, the possession of nuclear weapons by the five 
nuclear-weapon States has been accepted, cannot be seen as a treaty ban- 
ning their use by those States; to accept the fact that those States possess 
nuclear weapons is tantamount to recognizing that such weapons may be 
used in certain circumstances. Nor, they contend, could the security 
assurances given by the nuclear-weapon States in 1968, and more recently 
in connection with the Review and Extension Conference of the Parties 
to the Treaty on the Non-Proliferation of Nuclear Weapons in 1995, 
have been conceived without its being supposed that there were circum- 
stances in which nuclear weapons could be used in a lawful manner. For 
those who defend the legality of the use, in certain circumstances, of 
nuclear weapons, the acceptance of those instruments by the different 
non-nuclear-weapon States confirms and reinforces the evident logic 
upon which those instruments are based. 



62. The Court notes that the treaties dealing exclusively with acquisi- 
tion, manufacture, possession, deployment and testing of nuclear 
weapons, without specifically addressing their threat or use, certainly 
point to an increasing concern in the international community with these 
weapons; the Court concludes from this that these treaties could there- 
fore be seen as foreshadowing a future general prohibition of the use 
of such weapons, but they do not constitute such a prohibition by them- 
selves. As to the treaties of Tlatelolco and Rarotonga and their Protocols, 
and also the declarations made in connection with the indefinite extension 
of the Treaty on the Non-Proliferation of Nuclear Weapons, it emerges 
from these instruments that : 

(a )  a number of States have undertaken not to use nuclear weapons in 
specific zones (Latin America; the South Pacific) or against certain 
other States (non-nuclear-weapon States which are parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons) ; 

(b)  nevertheless, even within this framework, the nuclear-weapon States 
have reserved the right to use nuclear weapons in certain circum- 
stances; and 

(c) these reservations met with no objection from the parties to the 
Tlatelolco or Rarotonga Treaties or from the Security Council. 

63. These two treaties, the security assurances given in 1995 by the 
nuclear-weapon States and the fact that the Security Council took note of 
them with satisfaction, testify to a growing awareness of the need to 
liberate the community of States and the international public from the 
dangers resulting from the existence of nuclear weapons. The Court more- 
over notes the signing, even more recently, on 15 December 1995, at 
Bangkok, of a Treaty on the Southeast Asia Nuclear-Weapon-Free Zone, 
and on 11 April 1996, at Cairo, of a treaty on the creation of a nuclear- 
weapons-free zone in Africa. It does not, however, view these elements as 
amounting to a comprehensive and universal conventional prohibition 
on the use, or the threat of use, of those weapons as such. 

64. The Court will now turn to an examination of customary interna- 
tional law to determine whether a prohibition of the threat or use of 
nuclear weapons as such flows from that source of law. As the Court has 
stated, the substance of that law must be "looked for primarily in the 
actual practice and opinio juris of States" (Continental Shelf (Libyan 
Arab Jarnahiriya/Malta), Judgment, 1. C. J. Reports 1985, p. 29, 
para. 27). 

65. States which hold the view that the use of nuclear weapons is ille- 
gal have endeavoured to demonstrate the existence of a customary rule 
prohibiting this use. They refer to a consistent practice of non-utilization 
of nuclear weapons by States since 1945 and they would see in that prac- 



tice the expression of an opinio juris on the part of those who possess 
such weapons. 

66. Some other States, which assert the legality of the threat and use of 
nuclear weapons in certain circumstances, invoked the doctrine and prac- 
tice of deterrence in support of their argument. They recall that they have 
always, in concert with certain other States, reserved the right to use 
those weapons in the exercise of the right to self-defence against an 
armed attack threatening their vital security interests. In their view, if 
nuclear weapons have not been used since 1945, it is not on account of an 
existing or nascent custom but merely because circumstances that might 
justify their use have fortunately not arisen. 

67. The Court does not intend to pronounce here upon the practice 
known as the "policy of deterrence". It notes that it is a fact that a 
number of States adhered to that practice during the greater part of the 
Cold War and continue to adhere to it. Furthermore, the members of the 
international community are profoundly divided on the matter of whether 
non-recourse to nuclear weapons over the past 50 years constitutes the 
expression of an opinio juris. Under these circumstances the Court does 
not consider itself able to find that there is such an opinio juris. 

68. According to certain States, the important series of General Assem- 
bly resolutions, beginning with resolution 1653 (XVI) of 24 November 
1961, that deal with nuclear weapons and that affirm, with consistent 
regularity, the illegality of nuclear weapons, signify the existence of a 
rule of international customary law which prohibits recourse to those 
weapons. According to other States, however, the resolutions in question 
have no binding character on their own account and are not declaratory 
of any customary rule of prohibition of nuclear weapons; some of these 
States have also pointed out that this series of resolutions not only did 
not meet with the approval of al1 of the nuclear-weapon States but of 
many other States as well. 

69. States which consider that the use of nuclear weapons is illegal 
indicated that those resolutions did not claim to create any new rules, but 
were confined to a confirmation of customary law relating to the prohibi- 
tion of means or methods of warfare which, by their use, overstepped the 
bounds of what is permissible in the conduct of hostilities. In their view, 
the resolutions in question did no more than apply to nuclear weapons 
the existing rules of international law applicable in armed conflict; they 
were no more than the "envelope" or instrumentum containing certain 
pre-existing customary rules of international law. For those States it is 
accordingly of little importance that the instrumentum should have occa- 
sioned negative votes, which cannot have the effect of obliterating those 
customary rules which have been confirmed by treaty law. 

70. The Court notes that General Assembly resolutions, even if they 
are not binding, may sometimes have normative value. They can, in cer- 
tain circumstances, provide evidence important for establishing the exist- 



ence of a rule or the emergence of an opinio juris. To establish whether 
this is true of a given General Assembly resolution, it is necessary to look 
at its content and the conditions of its adoption; it is also necessary to see 
whether an opinio juris exists as to its normative character. Or a series of 
resolutions may show the gradua1 evolution of the opinio juris required 
for the establishment of a new rule. 

71. Examined in their totality, the General Assembly resolutions put 
before the Court declare that the use of nuclear weapons would be "a 
direct violation of the Charter of the United Nations7'; and in certain for- 
mulations that such use "should be prohibited". The focus of these reso- 
lutions has sometimes shifted to diverse related matters; however, several 
of the resolutions under consideration in the present case have been 
adopted with substantial numbers of negative votes and abstentions; 
thus, although those resolutions are a clear sign of deep concern regard- 
ing the problem of nuclear weapons, they still fa11 short of establish- 
ing the existence of an opinio juvis on the illegality of the use of such 
weapons. 

72. The Court further notes that the first of the resolutions of the Gen- 
eral Assembly expressly proclaiming the illegality of the use of nuclear 
weapons, resolution 1653 (XVI) of 24 November 1961 (mentioned in sub- 
sequent resolutions), after referring to certain international declarations 
and binding agreements, from the Declaration of St. Petersburg of 1868 
to the Geneva Protocol of 1925, proceeded to qualify the legal nature of 
nuclear weapons, determine their effects, and apply general rules of cus- 
tomary international law to nuclear weapons in particular. That applica- 
tion by the General Assembly of general rules of customary law to the 
particular case of nuclear weapons indicates that, in its view, there was 
no specific rule of customary law which prohibited the use of nuclear 
weapons; if such a rule had existed, the General Assembly could simply 
have referred to it and would not have needed to undertake such an exer- 
cise of legal qualification. 

73. Having said this, the Court points out that the adoption each year 
by the General Assembly, by a large majority, of resolutions recalling the 
content of resolution 1653 (XVI), and requesting the member States to 
conclude a convention prohibiting the use of nuclear weapons in any cir- 
cumstance, reveals the desire of a very large section of the international 
community to take, by a specific and express prohibition of the use of 
nuclear weapons, a significant step forward along the road to complete 
nuclear disarmament. The emergence, as lex lata, of a customary rule 
specifically prohibiting the use of nuclear weapons as such is hampered 
by the continuing tensions between the nascent opinio juris on the one 
hand, and the still strong adherence to the practice of deterrence on the 
other. 



74. The Court not having found a conventional rule of general scope, 
nor a customary rule specifically proscribing the threat or use of nuclear 
weapons pev se, it will now deal with the question whether recourse to 
nuclear weapons must be considered as illegal in the light of the prin- 
ciples and rules of international humanitarian law applicable in armed 
conflict and of the law of neutrality. 

75. A large number of customary rules have been developed by the 
practice of States and are an integral part of the international law rele- 
vant to the question posed. The "laws and customs of war" - as they 
were traditionally called - were the subject of efforts at codification 
undertaken in The Hague (including the Conventions of 1899 and 1907), 
and were based partly upon the St. Petersburg Declaration of 1868 as 
well as the results of the Brussels Conference of 1874. This "Hague Law" 
and, more particularly, the Regulations Respecting the Laws and Cus- 
toms of War on Land, fixed the rights and duties of belligerents in their 
conduct of operations and limited the choice of methods and means of 
injuring the enemy in an international armed conflict. One should add to 
this the "Geneva Law" (the Conventions of 1864, 1906, 1929 and 1949), 
which protects the victims of war and aims to provide safeguards for 
disabled armed forces personnel and persons not taking part in the hos- 
tilities. These two branches of the law applicable in armed conflict have 
become so closely interrelated that they are considered to have gradually 
formed one single complex system, known today as international humani- 
tarian law. The provisions of the Additional Protocols of 1977 give 
expression and attest to the unity and complexity of that law. 

76. Since the turn of the century, the appearance of new means of 
combat has - without calling into question the longstanding principles 
and rules of international law - rendered necessary some specific prohi- 
bitions of the use of certain weapons, such as explosive projectiles under 
400 grammes, dum-dum bullets and asphyxiating gases. Chemical and 
bacteriological weapons were then prohibited by the 1925 Geneva Proto- 
col. More recently, the use of weapons producing "non-detectable frag- 
ments", of other types of "mines, booby traps and other devices", and 
of "incendiary weapons", was either prohibited or limited, depending on 
the case, by the Convention of 10 October 1980 on Prohibitions or 
Restrictions on the Use of Certain Conventional Weapons Which May 
Be Deemed to Be Excessively Injurious or to Have Indiscriminate Effects. 
The provisions of the Convention on "mines, booby traps and other 
devices" have just been amended, on 3 May 1996, and now regulate in 
greater detail, for example, the use of anti-personnel land mines. 

77. Al1 this shows that the conduct of military operations is governed 
by a body of legal prescriptions. This is so because "the right of belli- 
gerents to adopt means of injuring the enemy is not unlimited" as stated 
in Article 22 of the 1907 Hague Regulations relating to the laws and 
customs of war on land. The St. Petersburg Declaration had already 
condemned the use of weapons "which uselessly aggravate the suffering of 



disabled men or make their death inevitable". The aforementioned Regu- 
lations relating to the laws and customs of war on land, annexed to the 
Hague Convention IV of 1907, prohibit the use of "arms, projectiles, or 
material calculated to cause unnecessary suffering" (Art. 23). 

78. The cardinal principles contained in the texts constituting the 
fabric of humanitarian law are the following. The first is aimed at the pro- 
tection of the civilian population and civilian objects and establishes the 
distinction between combatants and non-combatants; States must never 
make civilians the object of attack and must consequently never use 
weapons that are incapable of distinguishing between civilian and mili- 
tary targets. According to the second principle, it is prohibited to cause 
unnecessary suffering to combatants: it is accordingly prohibited to use 
weapons causing them such harm or uselessly aggravating their suffering. 
In application of that second principle, States do not have unlimited free- 
dom of choice of means in the weapons they use. 

The Court would likewise refer, in relation to these principles, to the 
Martens Clause, which was first included in the Hague Convention II 
with Res~ect  to the Laws and Customs of War on Land of 1899 and 
which has proved to be an effective means of addressing the rapid evolu- 
tion of military technology. A modern version of that clause is to be 
found in Article 1, paragraph 2, of Additional Protocol 1 of 1977, which 
reads as follows: 

"In cases not covered by this Protocol or by other international 
agreements, civilians and combatants remain under the protection 
and authority of the principles of international law derived from 
established custom, from the principles of humanity and from the 
dictates of public conscience." 

In conformity with the aforementioned principles, humanitarian law, at a 
very early stage, prohibited certain types of weapons either because of 
their indiscriminate effect on combatants and civilians or because of the 
unnecessary suffering caused to combatants, that is to Say, a harm 
greater than that unavoidable to achieve legitimate military objectives. If 
an envisaged use of weapons would not meet the requirements of humani- 
tarian law, a threat to engage in such use would also be contrary to that 
law . 

79. It is undoubtedly because a great many rules of humanitarian law 
applicable in armed conflict are so fundamental to the respect of the 
human person and "elementary considerations of humanity" as the Court 
put it in its Judgment of 9 April 1949 in the Covfu Channel case (1. C. J. 
Reports 1949, p. 22), that the Hague and Geneva Conventions have 
enjoyed a broad accession. Further these fundamental rules are to be 
observed by al1 States whether or not they have ratified the conventions 
that contain them, because they constitute intransgressible principles of 
international customary law. 



80. The Nuremberg International Military Tribunal had already found 
in 1945 that the humanitarian rules included in the Regulations annexed 
to the Hague Convention IV of 1907 "were recognized by al1 civilized 
nations and were regarded as being declaratory of the laws and customs 
of war" (Trial of the Major War Criminals, 14 November 1945-1 October 
1946, Nuremberg, 1947, Vol. 1, p. 254). 

81. The Report of the Secretary-General pursuant to paragraph 2 of 
Security Council resolution 808 (1993), with which he introduced the 
Statute of the International Tribunal for the Prosecution of Persons 
Responsible for Serious Violations of International Humanitarian Law 
Committed in the Territory of the Former Yugoslavia since 1991, and 
which was unanimously approved by the Security Council (resolution 
827 (1993)), stated : 

"In the view of the Secretary-General, the application of the prin- 
ciple nullum crimen sine lege requires that the international tribunal 
should apply rules of international humanitarian law which are 
beyond any doubt part of customary law . . . 

The part of conventional international humanitarian law which 
has beyond doubt become part of international customary law is the 
law applicable in armed conflict as embodied in: the Geneva Con- 
ventions of 12 August 1949 for the Protection of War Victims; the 
Hague Convention (IV) Respecting the Laws and Customs of War 
on Land and the Regulations annexed thereto of 18 October 1907; 
the Convention on the Prevention and Punishment of the Crime of 
Genocide of 9 December 1948; and the Charter of the International 
Military Tribunal of 8 August 1945." 

82. The extensive codification of humanitarian law and the extent of 
the accession to the resultant treaties, as well as the fact that the denun- 
ciation clauses that existed in the codification instruments have never 
been used, have provided the international community with a corpus of 
treaty rules the great majority of which had already become customary 
and which reflected the most universally recognized humanitarian prin- 
ciples. These rules indicate the normal conduct and behaviour expected 
of States. 

83. It has been maintained in these proceedings that these principles 
and rules of humanitarian law are part of jus cogens as defined in 
Article 53 of the Vienna Convention on the Law of Treaties of 23 May 
1969. The question whether a norm is part of the jus cogens relates to the 
legal character of the norm. The request addressed to the Court by the 
General Assembly raises the question of the applicability of the principles 
and rules of humanitarian law in cases of recourse to nuclear weapons 
and the consequences of that applicability for the legality of recourse to 
these weapons. But it does not raise the question of the character of the 
humanitarian law which would apply to the use of nuclear weapons. 
There is, therefore, no need for the Court to pronounce on this matter. 



84. Nor is there any need for the Court to elaborate on the question of 
the applicability of Additional Protocol 1 of 1977 to nuclear weapons. It 
need only observe that while, at the Diplomatic Conference of 1974-1977, 
there was no substantive debate on the nuclear issue and no specific solu- 
tion concerning this question was put forward, Additional Protocol 1 in 
no way replaced the general customary rules applicable to al1 means and 
methods of combat including nuclear weapons. In particular, the Court 
recalls that al1 States are bound by those rules in Additional Protocol 1 
which, when adopted, were merely the expression of the pre-existing 
customary law, such as the Martens Clause, reaffirmed in the first 
article of Additional Protocol 1. The fact that certain types of weapons 
were not specifically dealt with by the 1974-1977 Conference does not 
permit the drawing of any legal conclusions relating to the substantive 
issues which the use of such weapons would raise. 

85. Turning now to the applicability of the principles and rules of 
humanitarian law to a possible threat or use of nuclear weapons, the 
Court notes that doubts in this respect have sometimes been voiced on 
the ground that these principles and rules had evolved prior to the inven- 
tion of nuclear weapons and that the Conferences of Geneva of 1949 and 
1974-1977 which respectively adopted the four Geneva Conventions of 
1949 and the two Additional Protocols thereto did not deal with nuclear 
weapons specifically. Such views, however, are only held by a small 
minority. In the view of the vast majority of States as well as writers there 
can be no doubt as to the applicability of humanitarian law to nuclear 
weapons. 

86. The Court shares that view. Indeed, nuclear weapons were invented 
after most of the principles and rules of humanitarian law applicable in 
armed conflict had already come into existence; the Conferences of 1949 
and 1974-1977 left these weapons aside, and there is a qualitative as well 
as quantitative difference between nuclear weapons and al1 conventional 
arms. However. it cannot be concluded from this that the established 
principles and rules of humanitarian law applicable in armed conflict did 
not apply to nuclear weapons. Such a conclusion would be incompatible 
with the intrinsically humanitarian character of the legal principles in 
question which permeates the entire law of armed conflict and applies to 
al1 forms of warfare and to al1 kinds of weapons, those of the past, those 
of the present and those of the future. In this respect it seems significant 
that the thesis that the rules of humanitarian law do not apply to the new 
weaponry, because of the newness of the latter, has not been advocated 
in the present proceedings. On the contrary, the newness of nuclear 
weapons has been expressly rejected as an argument against the applica- 
tion to them of international humanitarian law : 

"In general, international humanitarian law bears on the threat or 
use of nuclear weapons as it does of other weapons. 



International humanitarian law has evolved to meet contempo- 
rary circumstances, and is not limited in its application to weaponry 
of an earlier time. The fundamental principles of this law endure: 
to mitigate and circumscribe the cruelty of war for humanitarian 
reasons." (New Zealand, Written Statement, p. 15, paras. 63-64.) 

None of the statements made before the Court in any way advocated a 
freedom to use nuclear weapons without regard to humanitarian con- 
straints. Quite the reverse; it has been explicitly stated, 

"Restrictions set by the rules applicable to armed conflicts in 
respect of means and methods of warfare definitely also extend to 
nuclear weapons" (Russian Federation, CR 95129, p. 52); 

"So far as the customary law of war is concerned, the United 
Kingdom has always accepted that the use of nuclear weapons is 
subject to the general principles of the jus in bello" (United King- 
dom, CR 95134, p. 45); 

and 

"The United States has long shared the view that the law of armed 
conflict governs the use of nuclear weapons - just as it governs the 
use of conventional weapons" (United States of America, CR 95134, 
p. 85). 

87. Finally, the Court points to the Martens Clause, whose continuing 
existence and applicability is not to be doubted, as an affirmation that the 
principles and rules of humanitarian law apply to nuclear weapons. 

88. The Court will now turn to the principle of neutrality which was 
raised by several States. In the context of the advisory proceedings 
brought before the Court by the WHO concerning the Legality of the 
Use by a State of Nuclear Weapons in Armed Conflict, the position was 
put as follows by one State: 

"The principle of neutrality, in its classic sense, was aimed at pre- 
venting the incursion of belligerent forces into neutral territory, or 
attacks on the persons or ships of neutrals. Thus: 'the territory of 
neutral powers is inviolable' (Article 1 of the Hague Convention (V) 
Respecting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land, concluded on 18 October 1907); 'belligerents 
are bound to respect the sovereign rights of neutral powers . . .' 
(Article 1 to the Hague Convention (XIII) Respecting the Rights and 
Duties of Neutral Powers in Naval War. concluded on 18 October 
1907), 'neutral states have equal inter& in having their rights 
respected by belligerents . . .' (Preamble to Convention on Maritime 



Neutrality, concluded on 20 February 1928). It is clear, however, 
that the principle of neutrality applies with equal force to trans- 
border incursions of armed forces and to the transborder damage 
caused to a neutral State by the use of a weapon in a belligerent 
State." (Nauru, Written Statement (1), p. 35, IV E.) 

The principle so circumscribed is presented as an established part of the 
customary international law. 

89. The Court finds that as in the case of the principles of humanitar- 
ian law applicable in armed conflict, international law leaves no doubt 
that the principle of neutrality, whatever its content, which is of a fun- 
damental character similar to that of the humanitarian principles and 
rules, is applicable (subject to the relevant provisions of the United 
Nations Charter), to al1 international armed conflict, whatever type of 
weapons might be used. 

90. Although the applicability of the principles and rules of humani- 
tarian law and of the principle of neutrality to nuclear weapons is hardly 
disputed, the conclusions to be drawn from this applicability are, on the 
other hand, controversial. 

91. According to one point of view, the fact that recourse to nuclear 
weapons is subject to and regulated by the law of armed conflict does not 
necessarily mean that such recourse is as such prohibited. As one State 
put it to the Court: 

"Assuming that a State's use of nuclear weapons meets the require- 
ments of self-defence, it must then be considered whether it con- 
forms to the fundamental principles of the law of armed conflict 
regulating the conduct of hostilities" (United Kingdom, Written 
Statement, p. 40, para. 3.44); 

"the legality of the use of nuclear weapons must therefore be assessed 
in the light of the applicable principles of international law regarding 
the use of force and the conduct of hostilities, as is the case with 
other methods and means of warfare" (ibid., p. 75, para. 4.2 (3)); 

and 

"The reality . . . is that nuclear weapons might be used in a wide 
variety of circumstances with very different results in terms of likely 
civilian casualties. In some cases, such as the use of a low yield 
nuclear weapon against warships on the High Seas or troops in 
sparsely populated areas, it is possible to envisage a nuclear attack 
which caused comparatively few civilian casualties. It is by no means 
the case that every use of nuclear weapons against a military objec- 
tive would inevitably cause very great collateral civilian casualties." 



(Ibid., p. 53, para. 3.70; see also United States of America, CR951 
34, pp. 89-90.) 

92. Another view holds that recourse to nuclear weapons could never 
be compatible with the principles and rules of humanitarian law and is 
therefore prohibited. In the event of their use, nuclear weapons would in 
al1 circumstances be unable to draw any distinction between the civilian 
population and combatants, or between civilian objects and military 
objectives, and their effects, largely uncontrollable, could not be restricted, 
either in time or in space, to lawful military targets. Such weapons would 
kill and destroy in a necessarily indiscriminate manner, on account of the 
blast, heat and radiation occasioned by the nuclear explosion and the 
effects induced; and the number of casualties which would ensue would 
be enormous. The use of nuclear weapons would therefore be prohibited 
in any circumstance, notwithstanding the absence of any explicit conven- 
tional prohibition. That view lay at the basis of the assertions by certain 
States before the Court that nuclear weapons are by their nature illegal 
under customary international law, by virtue of the fundamental prin- 
ciple of humanity. 

93. A similar view has been expressed with respect to the effects of the 
principle of neutrality. Like the principles and rules of humanitarian law, 
that principle has therefore been considered by some to rule out the use 
of a weapon the effects of which simply cannot be contained within the 
territories of the contending States. 

94. The Court would observe that none of the States advocating the 
legality of the use of nuclear weapons under certain circumstances, 
including the "clean" use of smaller, low yield, tactical nuclear weapons, 
has indicated what, supposing such limited use were feasible, would be 
the precise circumstances justifying such use; nor whether such limited 
use would not tend to escalate into the all-out use of high yield nuclear 
weapons. This being so, the Court does not consider that it has a suffi- 
cient basis for a determination on the validity of this view. 

95. Nor can the Court make a determination on the validity of the 
view that the recourse to nuclear weapons would be illegal in any circum- 
stance owing to their inherent and total incompatibility with the law 
applicable in armed conflict. Certainly, as the Court has already indi- 
cated, the principles and rules of law applicable in armed conflict - at 
the heart of which is the overriding consideration of humanity - make 
the conduct of armed hostilities subject to a number of strict require- 
ments. Thus, methods and means of warfare, which would preclude any 
distinction between civilian and military targets, or which would result in 
unnecessary suffering to combatants, are prohibited. In view of the 
unique characteristics of nuclear weapons, to which the Court has referred 
above, the use of such weapons in fact seems scarcely reconcilable with 
respect for such requirements. Nevertheless, the Court considers that it 



does not have sufficient elements to enable it to conclude with certainty 
that the use of nuclear weapons would necessarily be at variance with the 
principles and rules of law applicable in armed conflict in any circum- 
stance. 

96. Furthermore, the Court cannot lose sight of the fundamental right 
of every State to survival, and thus its right to resort to self-defence, in 
accordance with Article 51 of the Charter. when its survival is at stake. 

Nor can it ignore the practice referred to as "policy of deterrence", to 
which an appreciable section of the international community adhered for 
many years. The Court also notes the reservations which certain nuclear- 
weapon States have appended to the undertakings they have given, 
notably under the Protocols to the Treaties of Tlatelolco and Rarotonga, 
and also under the declarations made by them in connection with the 
extension of the Treaty on the Non-Proliferation of Nuclear Weapons, 
not to resort to such weapons. 

97. Accordingly, in view of the present state of international law 
viewed as a whole, as examined above by the Court, and of the elements 
of fact at its disposal, the Court is led to observe that it cannot reach a 
definitive conclusion as to the legality or illegality of the use of nuclear 
weapons by a State in an extreme circumstance of self-defence, in which 
its very survival would be at stake. 

98. Given the eminently difficult issues that arise in applying the law 
on the use of force and above al1 the law applicable in armed conflict to 
nuclear weapons, the Court considers that it now needs to examine one 
further aspect of the question before it, seen in a broader context. 

In the long run, international law, and with it the stability of the inter- 
national order which it is intended to govern, are bound to suffer from 
the continuing difference of views with regard to the legal status of 
weapons as deadly as nuclear weapons. It is consequently important to 
put an end to this state of affairs: the long-promised complete nuclear 
disarmament appears to be the most appropriate means of achieving 
that result. 

99. In these circumstances, the Court appreciates the full importance 
of the recognition by Article VI of the Treaty on the Non-Proliferation of 
Nuclear Weapons of an obligation to negotiate in good faith a nuclear 
disarmament. This provision is worded as follows: 

"Each of the Parties to the Treaty undertakes to pursue negotia- 
tions in good faith on effective measures relating to cessation of the 
nuclear arms race at an early date and to nuclear disarmament, and 
on a treaty on general and complete disarmament under strict and 
effective international control." 



The legal import of that obligation goes beyond that of a mere obligation 
of conduct ; the obligation involved here is an obligation to achieve a pre- 
cise result - nuclear disarmament in al1 its aspects - by adopting a par- 
ticular course of conduct, namely, the pursuit of negotiations on the 
matter in good faith. 

100. This twofold obligation to pursue and to conclude negotiations 
formally concerns the 182 States parties to the Treaty on the Non- 
Proliferation of Nuclear Weapons, or, in other words, the vast majority 
of the international community. 

Virtually the whole of this community appears moreover to have been 
involved when resolutions of the United Nations General Assembly con- 
cerning nuclear disarmament have repeatedly been unanimously adopted. 
Indeed, any realistic search for general and complete disarmament, espe- 
cially nuclear disarmament, necessitates the CO-operation of al1 States. 

101. Even the very first General Assembly resolution, unanimously 
adopted on 24 January 1946 at the London session, set up a commission 
whose terms of reference included making specific proposals for, among 
other things, "the elimination from national armaments of atomic 
weapons and of al1 other major weapons adaptable to mass destruction". 
In a large number of subsequent resolutions, the General Assembly has re- 
affirmed the need for nuclear disarmament. Thus, in resolution 808 A (IX) 
of 4 November 1954, which was likewise unanimously adopted, it con- 
cluded 

"that a further effort should be made to reach agreement on com- 
prehensive and CO-ordinated proposals to be embodied in a draft 
international disarmament convention providing for: . . . (b) The 
total prohibition of the use and manufacture of nuclear weapons 
and weapons of mass destruction of every type, together with the 
conversion of existing stocks of nuclear weapons for peaceful pur- 
poses." 

The same conviction has been expressed outside the United Nations 
context in various instruments. 

102. The obligation expressed in Article VI of the Treaty on the Non- 
Proliferation of Nuclear Weapons includes its fulfilment in accordance 
with the basic principle of good faith. This basic principle is set forth in 
Article 2, paragraph 2, of the Charter. It was reflected in the Declaration 
on Friendly Relations between States (resolution 2625 (XXV) of 24 Octo- 
ber 1970) and in the Final Act of the Helsinki Conference of 1 August 
1975. It is also embodied in Article 26 of the Vienna Convention on the 
Law of Treaties of 23 May 1969, according to which "[elvery treaty in 
force is binding upon the parties to it and must be performed by them in 
good faith". 

Nor has the Court omitted to draw attention to it, as follows: 

"One of the basic principles governing the creation and perform- 



ance of legal obligations, whatever their source, is the principle of good 
faith. Trust and confidence are inherent in international CO-operation, 
in particular in an age when this CO-operation in many fields is becom- 
ing increasingly essential." (Nuclear Tests (Australia v. France), 
Judgment, I. C.J. Reports 1974, p. 268, para. 46.) 

103. In its resolution 984 (1995) dated 11 April 1995, the Security 
Council took care to reaffirm "the need for al1 States Parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons to comply fully 
with al1 their obligations" and urged 

"al1 States, as provided for in Article VI of the Treaty on the Non- 
Proliferation of Nuclear Weapons, to pursue negotiations in good 
faith on effective measures relating to nuclear disarmament and on a 
treaty on general and complete disarmament under strict and effec- 
tive international control which remains a universal goal". 

The importance of fulfilling the obligation expressed in Article VI of 
the Treaty on the Non-Proliferation of Nuclear Weapons was also 
reaffirmed in the final document of the Review and Extension Conference 
of the parties to the Treaty on the Non-Proliferation of Nuclear Weapons, 
held from 17 April to 12 May 1995. 

In the view of the Court, it remains without any doubt an objective of 
vital importance to the whole of the international community today. 

104. At the end of the present Opinion, the Court emphasizes that its 
reply to the question put to it by the General Assembly rests on the total- 
ity of the legal grounds set forth by the Court above (paragraphs 20 to 
103), each of which is to be read in the light of the others. Some of these 
grounds are not such as to form the object of forma1 conclusions in the 
final paragraph of the Opinion; they nevertheless retain, in the view of 
the Court, al1 their importance. 

105. For these reasons, 

(1) By thirteen votes to one, 

Decides to comply with the request for an advisory opinion; 

IN FAVOUR : President Bedjaoui ; Vice-President Schwebel ; Judges 
Guillaume, Shahabuddeen, Weeramantry, Ranjeva, Herczegh, Shi, 
Fleischhauer, Koroma, Vereshchetin, Ferrari Bravo, Higgins; 

AGAINST : Judge Oda ; 



(2)  Replies in the following manner to the question put by the General 
Assembly : 

A. Unanimously, 

There is in neither customary nor conventional international law 
any specific authorization of the threat or use of nuclear weapons; 

B. By eleven votes to three, 

There is in neither customary nor conventional international law 
any comprehensive and universal prohibition of the threat or use 
of nuclear weapons as such; 

IN FAVOUR: President Bedjaoui; Vice-President Schwebel; Judges Oda, 
Guillaume, Ranjeva, Herczegh, Shi, Fleischhauer, Vereshchetin, 
Ferrari Bravo, Higgins; 

AGAINST: Judges Shahabuddeen, Weeramantry, Koroma; 

C. Unanimously, 

A threat or use of force by means of nuclear weapons that 
is contrary to Article 2, paragraph 4, of the United Nations 
Charter and that fails to meet al1 the requirements of Article 51, is 
unlawful ; 

D. Unanimously, 

A threat or use of nuclear weapons should also be compatible 
with the requirements of the international law applicable in armed 
conflict, particularly those of the principles and rules of interna- 
tional humanitarian law, as well as with specific obligations under 
treaties and other undertakings which expressly deal with nuclear 
weapons ; 

E. By seven votes to seven, by the President's casting vote, 

It  follows from the above-mentioned requirements that the threat 
or use of nuclear weapons would generally be contrary to the rules 
of international law applicable in armed conflict, and in particular 
the principles and rules of humanitarian law; 

However, in view of the current state of international law, and of 
the elements of fact at its disposal, the Court cannot conclude 
definitively whether the threat or use of nuclear weapons would be 
lawful or unlawful in an extreme circumstance of self-defence, in 
which the very survival of a State would be at stake; 

IN FAVOUR : President Bedjaoui ; Judges Ranjeva, Herczegh, Shi, Fleisch- 
hauer, Vereshchetin, Ferrari Bravo; 

AGAINST : Vice-Presiden t Schwebel ; Judges Oda, Guillaume, Sha- 
habuddeen, Weeramantry, Koroma, Higgins; 



F. Unanimously, 

There exists an obligation to pursue in good faith and bring to a 
conclusion negotiations leading to nuclear disarmament in al1 its 
aspects under strict and effective international control. 

Done in English and in French, the English text being authoritative, at 
the Peace Palace, The Hague, this eighth day of July, one thousand nine 
hundred and ninety-six, in two copies, one of which will be placed in the 
archives of the Court and the other transmitted to the Secretary-General 
of the United Nations. 

(Signed) Mohammed BEDJAOUI, 
President. 

(Signed) Eduardo VALENCIA-OSPINA, 
Registrar. 

President BEDJAOUI, Judges HERCZEGH, SHI, VERESHCHETIN and FERRARI 
BRAVO append declarations to the Advisory Opinion of the Court. 

Judges GUILLAUME, RANJEVA AND FLEISCHHAUER append separate 
opinions to the Advisory Opinion of the Court. 

Vice-President SCHWEBEL, Judges ODA, SHAHABUDDEEN, WEERAMANTRY, 
KOROMA and HIGGINS append dissenting opinions to the Advisory Opinion 
of the Court. 

(Initialled) M.B. 
(Initialled) E.V.O. 



Annex 4 



COUR INTERNATIONALE DE JUSTICE 

RECUEIL DES ARRETS, 
AVIS CONSULTATIFS ET ORDONNANCES 

INTERPRÉTATION DES TKAITÉS DE PAIX 
CONCLUS AVEC LA BULGARIE, 
LA HONGRIE ET LA ROUMANIE, 
AVIS CONSULTATIF DU 30 MARS 1950 

INTERNATIONAL COURT OF JUSTICE 

REPORTS OF JUDGMENTS, 
ADVISORY OPINIONS AND ORDERS 

INTERPRETATION OF PE,ACE TREATIES 
WITH BULGARIA, HUNGARY 

AND ROMANIA 
ADVISORY OPINION OF MARCH 3Oth, 1950 



Le présent avis doit être cité comme suit : 

«Interprétation des traités de paix,  
Avis consultatif : C. I .  J .  Recueil 1950, p. 65. )) 

This Opinion should be cited as follows : 

"Interpretation of Peace Treaties, 
Advisory Opinion : I.C. J .  Reports 1950, p. 65." 

NO de vente : 1 sales number 36 1 



INTERNATIONAL COURT OF JUSTICE 

YEAR 1950 

March 3oth, 1950 

INTERPRETATION OF PEACE TREATIES 
WITH BULGARIA, HUNGARY 

AND ROMANIA 

Advisory function.-Competence of the Court : objection on the 
ground of alleged lack of competence of the General Assembly, based 
on the character of the Court as a n  organ of the United Nations ; 
Article 2, paragraph 7 ,  of the Charter.-Power of the Court to reply 
to a R q u e s t  for Opinion in spite of the opposition of certain States; 
duty to ansmer ; limits of this duty ; Article 65 of the Statute.- 
Qztestions relating solely to the ionditions of application of a procedure, 

provided jor b y  treaty, for the settlement of disputes.-Article 68 of  the 
Statzrte : discretion allowed to the Court.-Existence of disputes ; 
applicability of the procedure provided for by tvzat.y for the settlement 
of disputes to disputes concerning the i n b r ~ r e t a t i o n  or execution of the 
treaty.-Definition of a question put to the Court.-Compulsory 
settlement of disputes by Treaty Commissions ; obligation for the 
parties to the disputé to co-operate i n  the constitution of the Com- 

missions by appointing their repvesentatives. 

ADVISORY OPINION 

Present : President BASDEVANT ; Vice-President GUERRERO ; 
J ~ d g e s  ALVAREZ, HACKWORTH, WINIARSKI, ZORICIC, 
DE VISSCHER, Sir ARNOLD MCNAIR, KI-AESTAD, BADAWI 
PASHA, KRYLOV, READ, HSU MO, AZEVEDO; Registrar 
HAMBRO. 

4 

'95" 
March 30th 

General List 
No. 8 



composed as above, 

gives the following Advisory Opinion : 

On October zznd, 1949, the General Assembly of the United 
Nations adopted the following Resolution : 

"Whereas the United Nations, pursuant to Article 55 of the 
Charter, shall promote universal respect for, and observance of, 
human rights and fundamental freedoms for al1 without distinction 
as to race, sex, language or religion, 

Whereas the General Assembly, at  the second part of its Third 
Regular Session, considered the question of the observance in 
Bulgaria and Hungary of human rights and fundamental free- 
doms, 

Whereas the General Assembly, on 30 Apnl 1949, adopted 
Resolution 272 (III) concerning this question in which it expressed 
its deep concern at  the grave accusations made against the Govern- 
ments of Bulgaria and Hungary regarding the suppression of 
human rights and fundamental freedoms in those countries ;, 
noted with satisfaction that steps had been taken by several 
States signatories to the Treaties of Peace with Bulgaria and 
Hungary regarding these accusations ; expressed the hope that 
measures would be diligently applied, in accordance with the 
Treaties, in order to ensure respect for human rights and funda- 
mental freedoms ; and most urgently drew the attention of the 
Governments of Bulgaria and Hungary to their obligations under 
the Peace Treaties, including the obligation to co-operate in the 
settlement of the question, 

Whereas the General Assembly has resolved to consider also 
at the Fourth Regular Session the question of the observance 
in Romania of human rights and fundamental freedoms, 

Whreas certain of 'the Allied and Associsted Powers signatones 
to the Treaties of Peace with Bulgana, Hungary and Romania 
have charged the Governments of those countries with violations 
of the Treaties of Peace and have called upon those Governments 
to take remedial measures, 

Whereas the Governments of Bulgaria, Hungary and Romania 
have rejected the charges of Treaty violations, 

W h e a s  the Govemments of the Allied and Associated Powers 
concerned have sought unsuccessfully to refer the question of 
Treaty violations to the Heads of Mission in Sofia, Budapest and 
Bucharest, in pursuance of certain provisions in the Treaties 
of Peace, 

Wlzereas the Govemments of these Allied and Associated Powers 
have called upon the Governments of Bulgaria, Hungary and 
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OPIN. OF 30 III 50 (INTERPRETATION OF PEACE TRE- TIE ES) 67 
Romania to join in appointing Commissions pursuant to the 
provisions of the respective Treaties of Peace for the settlement 
of disputes concerning the interpretation or execution of these 
Treaties, 

Whereas the Governments of Bulgaria, Hungary and Romania 
have refused to appoint their representatives to the Treaty Com- 
missions, maintaining that they were under no legal obligation 
t o  do so, 

Whereas the Secretary-General of the United Nations is author- 
ized by the Treaties of Peace, upon request by either party to 
a dispute, to appoint the third member of a Treaty Commission 
i f  the parties fail to agree upon the appointment of the third 
member, 

Whereas it is important for the Secretary-General to be advised 
authoritatively concerning the scope of his authority under the 
Treaties of Peace, 

T h  Gelzeral Assembly 
r. Exfiresses its continuing interest in and its increased concern 

a t  the grave accusations made against Bulgaria, Hungary and 
Romania ; 

2. Records its opinion that the refusal of the Governments of Bul- 
garia, Hungary and Romania to co-operate in its efforts to examine 
the grave charges with regard to the observanse of human rights 
and fundamental freedoms justifies this concern of the General 
Assembly about the state of affairs prevailing in Bulgaria, 
Hungary and Romania in this respect ; 

3. Decides to submit the following questions to the International 
Court of Justice for an advisory opinion : 

'1. Do the diplornatic exchanges between Bulgar'ia, Hungary 
and Romania, on the one hand, and certain Aliied and 
Associated Powers signatories to the Treaties of Peace, 
on the other, concerning the implementation of Article 2 
of the Treaties with Bulgaria and Hungary and Article 3 
of the Treaty with Romania, disclose disputes subject 
to the provisions for the settlement of disputes con- 
tained in Article 36 of the Treaty of Peace with Bulgaria, 
Article 40 of the Treaty of Peace with Hungary, and 
Article 38 of the Treaty of Peace with Romania ?'  

In the event of an affirmative reply to question 1 : 

'II. Are the Governments of Rulgaria, Hungary and Romania 
obligated to carry out the provisions of the articles 
referred to in question 1, including the provisions for 
the appointment of their representatives to the Treaty 
Commissions ?' 

In the event of an affirmative reply to question I I  and if within 
t.hirty days from the date when the Court delivers its opinion, 

6 



the Governments concerned have not notified the Secretary- 
General that they have appointed their representatives to the 
Treaty Commissions, and the Secretary-General has so advised 
the International Court of Justice : 

'III. If one party fails to appoint a representative to a Treaty 
Commission under the Treaties of Peace with Bulgaria, 
Hungary and Romania where that party is obligated to 
appoint a representative to the Treaty Commission, is 
the Secretary-General of the United Nations authonzed 
to appoint the third member of the Commission upon 
the request of the other party to a dispute according 
to the provisions of the respective Treaties ?' 

In the event of an affirmative reply to question III  : 
'IV. Would a Treaty Commission composed of a representative 

of one party and a third member appointed by the 
Secretary-General of the United Nations constitute a 
Commission, within the nieaning of the relevant Treaty 
articles, competent to make a definitive and binding 
decision in settlement of a dispute ?' 

4. Requests the Secretary-General to make available to the 
International Court of Justice the relevant exchanges of diplomatic 
correspondence communicated to the Secretary-General for cir- 
culation to the Members of the United Nations and the records 
of the General Assembly proceedings on this question ; 

5.  Decides to retain on the agenda of the Fifth Regular Session 
of the General Assembly the question of the observance of human 
nghts and fundamental freedoms in Bulgaria, Hungary and 
Romania, with a view to ensuring that the charges are appropnately 
examined and dealt with." 

By a letter of October 31st, 1949, filed in the Registry on 
November 3rd, the Secretary-General of the United Nations 
transmitted to the Court a certified tnie copy of the General Assem- 
bly's Resolution. 

On November 7th, 1949, in accordance with paragraph I of 
Article 66 of the Court's Statute, the Registrar gave notice of the 
Request to al1 States entitled to.appear before the Court. On the 
same date, the Registrar, by means of a special and direct communi- 
cation as provided in paragraph 2 of the above-mentioned article, 
informed all States entitled to appear before the Court and parties 
to one or more of the above-mentioned Peace Treaties (Australia, 
Canada, United States of America, Greece, India, New Zealand, 
Pakistan, United Kingdom of Great Britain and Northern Ireland, 
Byelorussian Soviet Socialist Republic, Ukrainian Soviet Socialist 
Republic, Czechoslovakia, Union of Soviet Socialist Republics, 
Union of South Africa, Yugoslavia) that the Court was prepared 
to receive from them written statements on the questions submitted 



to it for an advisory opinion and to hear oral statements at  a date 
whicli would be fixed in due course. 

An identical communication was sent, also on November 7th, 
in pursuance of paragraph I of Article 63 of the Statute, to the 
other States parties to one of the above-mentioned Treaties, namely, 
Bulgaria, Hungary and Romanid. 

These communications were accompanied by copies of an Order, 
made on the same date, by which the Acting President of the Court 
appointed January 16th, 1950, as the date of expiry of the time- 
limit for the submission of written statements and reserved the 
rest of the procedure for further decision. 

Written statements and con~munications were received within 
the prescribed time-limit from the following States : United States 
of America, United Kingdom, Bulgaria, Ukrainian Soviet Socialist 
Republic, Union of Soviet Socialist Republics, Byelorussian Soviet 
Socialist Republic, Romania, Czechoslovakia, Australia and Hun- 
gary. 

In accordance with Article 65 of the Statute, the Secretary- 
General of the United Nations transmitted to the Registrar a set 
of documents which reached the Registry on November 26th, 1949. 
Some additional documents, which had subsequently been filed 
with the Secretariat, were fonvarded to the Registry, where they 
arrived on Febmary zlth, 1950. Al1 these documents are enumer- 
ated in the list attached to the present Opinion. 

In a letter dated January 23rd, 1950, the Assistant Secretary- 
General in charge of the Legal Department of the Secretariat of 
the United Nations announced that he intended to take part in 
the oral proceedings and to submit a statement on behalf of the 
Secretary-General. 

The Government of the United Kingdom and the Government 
of the United States of America stated, in letters dated respectively 
January 6th and February ~ o t h ,  1950, that they intended to submit 
oral statements. 

At public sittings held on February 28th and on March 1st and 
znd, 1950, the Court heard oral statements submitted : 

on behalf of the Secretary-General of the United Nations by 
Mr. Ivan Kerno, Assistant Secretary-General in charge of the 
Legal Department ; 

on behalf of the Govemment of the United States of America 
by the Honorable Benjamin V. Cohen ; 

on behalf of the Government of the United Kingdom by 
Mr. G. G. Fitzmaurice, C.M.G., Second Legal Adviser of the 
Foreign Office. 



In conformity with the Resolution of the General Assembly 
of October zznd, 1949, the Court is a t  present called upon to 
give an Opinion orily on Questions 1 and II set forth in that 
Resolution. 

The power of the Court to exercise its advisory function in 
the present case has been contested by the Governments of Bul- 
garia, Hungary and Romania, and also by several other Govern- 
ments, in the communications which they have addressed to 
the Court. 

This objection is founded mainly on two arguments. 
I t  is contended that the Request for an Opinion was an action 

ultra vires on the part of the General Assembly because, in dealing 
with the question of the observance of human rights and fund- 
amental freedoms in the three States mentioned above, it was 
"interfering" or "intervening" in matters essentially within the 
domestic jurisdiction of States. This contention against the 
exercise by the Court of its advisory function seems thus to be 
based on the alleged incompetence of the General Assembly 
itself, an incompetence deduced from Article 2, paragraph 7, 
of the Charter. 

The terrils of the General Assembly's Resolution of October zznd, 
1949, considered as a whole and in its separate parts, show that 
this argument is based on a misunderstanding. When the vote 
was taken on this Resolution, the General Assembly was faced 
with a situation arising out of the charges made by certain Allied 
and Associated Powers, against the Governments of Bulgaria, 
Hungary and Romania of having violated the provisions of the 
Peace Treaties concerning the observance of human rights and 
fundamental freedoms. For the purposes of the present Opinion, 
it suffices to note that the General Assembly justified the adoption 
of its Resolution by stating that "the United Nations, pursuant 
to Article 55 of the Charter, shall promote universal respect for 
and observance of human rights and fundamental freedonis for 
al1 without distinction as to race, sex, language or religion". 

The Court is not called upon to deal with the charges brought 
before the General Assembly since the Questions put to the Court 
relate neither to the alleged violations of the provisions of the 
Treaties concerning human rights and fundaniental freedoms nor 
to the interpretation of the articles relating to these matters. 
The object of the Request is much more limited. It is directed 
solely to obtaining from the Court certain clarifications vf a legal 
nature regarding the applicability of the procedure for the settle- 
ment of disputes by the Commissions provided for in the express 
terms of Article 36 of the Treaty with Bulgaria, Article 40 of 
the Treaty with Hungary and Article 38 of the Treaty with 
Romania. The interpretation of the terms of a treaty for this 
purpose could not be considered as a question essentially within 
the domestic jurisdiction of a State. I t  is a question of inter- 
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national law which, by its very nature, lies within the competence 
of the Court. 

These considerations also suffice to dispose of the objection 
based on the principle of domestic jurisdiction and directed 
specifically against the competence of the Court, namely, that 
the Court, as an organ of the United Nations, is bound to observe 
the provisions of the Charter, including Article 2, paragraph 7. 

The same considerations furnish an answer to the objection 
that the advisory procedure before the Court would take the 
place of the procedure instituted by the Peace Treaties for the 
settlement of disputes. So far from placing an obstacle in the 
way of the latter procedure, the object of this Request is to 
facilitate it by seeking information for the General Assembly 
as to its applicability to the circumstances of the present case. 

It thus appears that these objections to the Court's competence 
to give the Advisory Opinion which has been requested are ill- 
founded and cannot be upheld. 

Another argument that has been invoked against the power 
of the Court to answer the Questions put to it in this case is 
based on the opposition of the Governments of Bulgaria, Hungary 
and Romania to the advisory procedure. The Court cannot, it  
is said, give the Advisory Opinion requested without violating 
the well-established principle of international law according to 
which no judicial proceedings relating to a legal question pending 
between States can take place without their consent. 

This objection reveals a confusion between the principles 
goveming contentious procedure and those which are applicable 
to Advisory Opinions. 

The consent of States, parties to a dispute, is the basis of the 
Court's jurisdiction in contentious cases. The situation is different 
in regard to advisory proceedings even where the Request for 
an Opinion relates to a legal question actually pending between 
States. The Court's reply is only of an advisory character: as 
such, it has no binding force. I t  follows that no State, whether a 
Member of the United Nations or not, can prevent the giving of 
an Advisory Opinion which the United Nations considers to be 
desirable in order to obtain enlightenment as to the course of 
action it should take. The Court's Opinion is given not to the 
States, but to the organ which is entitled to request it ; the reply 
of the Court, itself an "organ of the United Nations", represents 
its participation in the activities of the Organization, and, in 
principle, should not be refused. 

There are certain limits, however, to the Court's dutv to reply 
to a Request for an Opinion. I t  is not merely an "organ of the 
United Nations", it is essentially the "principal judicial organ" 
of the Organization (Art. 92 of the Charter and Art. I of the 
Statute). I t  is on account of this character of the Court that its 
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power to answer the present Request for an Opinion has been 
challenged. 

Article 65 of the Statute is permissive. I t  gives the Court the 
power to examine whether the circumstances of the case are 
of such a character as should lead it to decline to answer the 
Request. In the opinion of the Court, the circumstances of the 
present case are profoundly different from those which were 
before the Permanent Court of International Justice in the 
Eastern Carelia case (Advisory Opinion Ko. 5), when that Court 
declined to give an Opinion because it found that the question 
put to it was directly related to the main point of a dispute 
actually pending between two States, so that answering the 
question would be substantially equivalent to deciding the dispute 
between the parties, and that at the same time it raised a question 
of fact which could not be elucidated without liearing both parties. 

As has been observed, the present Request for an Opinion is 
solely concerned with the applicability to certain disputes of 
the procedure for settlement instituted by the Peace Treaties, 
and it is justifiable to conclude that it in no way touches the 
merits of those disputes. Furthermore, the settlement of these 
disputes is entrusted solely to the Commissions provided for by 
the Peace Treaties. Consequently, it is for these Commissions to 
decide upon any objections which may be raised to their jurisdiction 
in respect of any of these disputes, and the present Opinion in 
no way prejudges the decisions that may be taken on those 
objections. I t  follows that the legal position of the parties to 
these disputes cannot be in any way compromised by the answers 
that the Court may give to the Questions put to it. 

I t  is true that Article 68 of the Statute provides that the Court in 
the exercise of its advisory functions shall further be guided by the 
provisions of the Statute which apply in contentious cases. But 
according to the same article these provisions would be applicable 
only "to the extent to which it [the Court] recognizes them to be 
applicable". I t  is therefore clear that their application depends on 
the particular circumstances of each case and that the Court pos- 
sesses a large amount of discretion in the matter. In the present 
case the Court is dealing with a Request for an Opinion, the sole 
object of which is to enlighten the General Assembly as to the 
opportunities which the procedure contained in the Peace Treaties 
may afford for putting an end to a situation which has been pre- 
sented to it. That being the object of the Request, the Court finds 
in the opposition to it made by Bulgaria, Hungary and Romania no 
reason why it should abstain from replying to the Request. 

For the reasons stated above, the Court considers that it has 
the power to answer Questions 1 and I I  and that it is under a 
duty to do so. 

II 
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* * * 
Question 1 is framed in the following terms : 

"Do the diplomatic exchanges between Bulgaria, Hungary and 
Romania on the one hand and certain Allied and Associated Powers 
signatones to the Treaties of Peace on the other, concerning the 
implementation of Article 2 of the Treaties with Bulgaria and 
Hungary and Article 3 of the Treaty with Romania, disclose dis- 
putes subject to the provisions for the settIement of disputes 
contained in Article 36 of the Treaty of Peace with Bulgaria, 
Article 40 of the Treaty of Peace with Hungary and Article 38 of 
the Treaty of Peace with Romania ?" 

The text of the articles mentioned in Question 1 is as  follows : 
Article 2 of the Treaty with Bulgaria (to which correspond 

mutatis mutandis Article 2 ,  papagraph 1, of the Treaty with 
Hungary and Article 3, paragraph 1, of the Treaty with Romania) : 

"Bulgaria shall take al1 measures necessary to secure to al1 
persons under Bulgarian jurisdiction, without distinction as to race, 
sex, language or religion, the enjoyment of human rights and of 
the fundamental freedoms, including freedom of expression, of 
press and publication, of religious worship, of political opinion and 
of public meeting." 

Article 36 of the Treaty with Bulgaria (to which correspond 
mutatis mutandis Article 40 of the Treaty with Hungary and 
Article 38 of the Treaty with Romania) : 

"1. Except where another procedure is specifically provided 
under any article of the present Treaty, any dispute conceming 
the interpretation or execution of the Treaty, which is not settled 
by direct diplomatic negotiations, shall be referred to the Three 
Heads of Mission acting under Article 35, except that in this case 
the Heads of Mission will not be restncted by the time-limit provided 
in that Article. Any such dispute not resolved by them within a 
period of two months shall, unless the parties to the dispute mutu- 
ally agree upon an~ the r  means, of settlement, be referred at the 
request of either party to the dispute to a Commission composed 
of one representative of each party and a third member selected 
by mutual agreement of the two parties from nationals of a third 
country. Should the two parties fail to agree within a period of 
one month upon the appointment of the third member, the Secre- 
tary-General of the United Nations may be requested by either 
party to make the appointment. 

2. The decision of the majority of the members of the Commission 
shall be the decision of the Commission, and shall be accepted by 
the parties as definitive and binding." 

The text of Article 35, which is referred to  in Article 36 of 
the Treaty with Bulgaria (and t o  which correspond mutatis 
mutandis Article 39 of the Treaty with Hungary and Article 37 
of the Treaty with Romania), is a s  follows: 



"1. For a period not to exceed eighteen months from the coming 
into force of the present Treaty, the Heads of the Diplomatic 
Missions in Sofia of the Soviet Union, the United Kingdom and 
the United States of America, acting in concert, will represent 
the Allied and Associated Powers in dealing with the Bulgarian 
Government in all matters concerning the execution and inter- 
pretation of the present Treaty. 

2. The Three Heads of Mission will give the Bulgarian Govern- 
ment such guidance, technical advice and clarification as may be 
necessary to ensure the rapid and efficient execution of the present 
Treaty both in letter and in spirit. 

3. The Biilgarian Government shall afford the said Three Heads 
of Mission all necessary information and any assistance which they 
may require in the fulfilment of the tasks devolving on them under 
the present Treaty." 

Question 1 involves two main points. First, do the diplomatic 
exchanges between Bulgaria, Hungary and Romania on the one 
hand and certain Allied and Associated Powers signatories to 
fhe Peace Treaties on the other, disclose any disputes ? Second, 
if they do, are such disputes among those which are subject to 
the provisions for the settlement of disputes contained in Article 36 
of the Treaty with Bulgaria, Article 40 of the Treaty with Hungary, 
and Article 38 of the Treaty with Romania ? 

Whether there exists an international dispute is a matter for 
objective determination. The mere denial of the existence of a 
dispute does not prove its non-existence. In  the diplomatic corre- 
spondence submitted to the Court, the United Kingdom, acting 
in association with Australia, Canada and New Zealand, and the 
United States of America charged Bulgaria, Hungary and Romania 
with having violated, in various ways, the provisions of the articles 
dealing with human rights and fundamental freedoms in the Peace 
Treaties and called upon the three Governments to  take remedial 
measures to carry out their obligations under the Treaties. The 
three Governments, on the other hand, denied the charges. There 
has thus arisen a situation in which the two sides hold clearly 
opposite views concerning the question of the performance or 
non-performance of certain treaty obligations. Confronted with 
such a situation, the Court must conclude that international 
disputes have arisen. 

This conclusion is not invalidated by the text of Article 36 of 
the Treaty with Bulgana (Article 40 of the Treaty with Hungary 
and Article 38 of the Treaty with Romania). This article, in refemng 
to  "any dispute", is couched in general terms. It does not justify 
limiting the idea of "the dispute" to  a dispute between the United 
States of America, the United Kingdom and the Union of Soviet 
Socialist Republics acting in concert on the one hand, and Bulgaria 
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(Hungary or Romania) on the other. In the present case, a 
dispute exists between each of the three States-Bulgaria, Hungary 
and Romania-and each of the Allied and Associated States which 
sent protests to them. 

The next point to be dealt with is whether the disputes are 
subject to the provisions of the articles for the settlement of 
disputes contained in the Peace Treaties. The disputes must be 
considered to fa11 within those provisions if they relate to the 
interpretation or execution of the Treaties, and if no other procedure 
of settlement is specifically provided elsewhere in the Treaties. 

Inasmuch as the disputes relate to the question of the performance 
or non-performance of the obligations provided in the articles 
dealing with human rights and fundamental freedoms, they are 
clearly disputes concerning the interpretation or execution of the 
Peace Treaties. In particular, certain answers from the Govern- 
ments accused of violations of the Peace Treaties make use of 
arguments which clearly involve an interpretation of those Treaties. 

Since no other procedure is specifically provided in any other 
article of the Treaties, the disputes must be subject to the methods 
of settlement contained in the articles providing for the settlement 
of all disputes. 

The Court thus concludes that Question 1 must be answered 
in the affirmative. 

In these circumstances, it becomes necessary to take up Ques- 
tion II, which is as follows : 

"Are the Governments of Bulgaria, Hungary and Romania 
obligated to carry out the provisions of the articles referred to in 
Question 1, including the provisions for the appointment of their 
representatives to the Treaty Commissions ?" 

Before answering the Question, the Court must determine the 
scope of the expression "the provisions of the articles referred to 
in Question 1". Question 1 mentions two sets of articles : one set 
being those articles concerning human rights, namely, Article 2 
of the Treaties with Bulgaria and Hungary, and Article 3 of the 
Treaty with Romania ; the other set being those articles concerning 
the settlement of disputes, namely, Article 36 of the Treaty with 
Bulgaria, Article 40 of the Treaty with Hungary and Article 38 
of the Treaty with Romania. The Court considers that the expres- 
sion "the provisions of the articles referred to in Question 1" 
refers only to the articles providing for the settlement of disputes, 
and does not refer to the articles dealing with human rights. 
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This view is clearly borne out by the various considerations stated 
in the Resolution of the General Assembly of October zznd, 1949. 
I t  is confirmed by the fact that the Questions put to the Court have 
for their sole object to determine whether the disputes, if they exist, 
are among those falling under the procedure provided for in the 
Treaties with a view to their sextlement by arbitration. The Court 
does not think that the General Assembly would have asked it 
whether Bulgaria, Hungary and Romania are obligated to carry out 
the articles conceming human rights. For, in the first place, the 
three Governments have not denied that they are obligated to carry 
out these articles. In the second place, the words which precede 
Question II, "In the event of an affirmative answer to Question 1", 
exclude the idea that Question I I  refers to the articles relating to 
human rights. There is no reason why the General Assembly should 
have made the consideration of the question conceming human 
rights depend on an affirmative amwer to a question relating to the 
existence of disputes. The articles concerning human rights are 
mentioned in Question 1 only by way of describing the subject- 
matter of the diplomatic exchanges between the States concemed. 

-The real meaning of Question II, in the opinion of the Court, is 
this : In view of the disputes which have arisen and which have 
so far not been settled, are Bulgaria, Hungary and Romania 
obligated to carry out, respectively, the provisions of Article 36 
of the Treaty with Bulgaria, Article 40 of the Treaty with Hungary, 
and Article 38 of the Treaty with Romania ? 

The articles for the settlement of disputes provide that any 
dispute which is not settled by direct diplomatic negotiations shall 
be referred to the Three Heads of Mission. If not resolved by them 
within a period of two months, the dispute shall, unless the parties 
to the dispute agree upon another means of settlement, be referred 
at the request of either party to the dispute to a Commission com- 
posed of one representative of each party and a third member, 
to be selected in accordance with the relevant articles of the 
Treaties. 

The diplomatic documents presented to the Court show that the 
United Kingdom and the United States of America on the one hand, 
and Bulgaria, Hungary and Romania on the other, have not succeeded 
in settling their disputes by direct negotiations. They further show 
that these disputes were not resolved by the Heads of Mission 
within the prescribed period of two months. I t  is a fact that the 
parties to the disputes have not agreed upon any other means of 
settlement. I t  is also a fact that the United Kingdom and the 
United States of Amenca, after the expiry of the prescribed period, 
requested that the disputes should be settled by the Commissions 
mentioned in the Treaties. 



This situation led the General Assembly to  put Question I I  so as 
to obtain guidance for its future action. 

The Court finds that all the conditions required for the commence- 
ment of the stage of the settlement of disputes by the Commis- 
sions have been fulfilled. 

In view of the fact that the Treaties provide that any dispute 
shall be referred to a Comnlission "at the request of either party", 
it follows that either party is obligated, a t  the request of the other 
party, to CO-operate in constituting the Commission, in particular 
by appointing its representative. Othenvise the method of settle- 
ment by Commissions provided for in the Treaties would com- 
pletely fail in its purpose. 

The reply to Question II, as interpreted above, must therefore 
be in the affirmative. 

For these reasons, 

THE COURT IS OF OPINION, 

O n  Question I . 

by eleven votes to three, 

that the diplomatic exchanges between Bulgaria, Hungary and 
Romania on the one hand and certain Allied and Associated 
Powers signatories to the Treaties of Peace on the other, concerning 
the implementation of Article 2 of the Treaties with Bulgaria 
and Hungary and Article 3 of the Treaty with Romania, disclose 
disputes subject to the provisions for the settlement of disputes 
contained in Article 36 of the Treaty of Peace with Bulgaria, 
Article 40 of the Treaty of Peace with Hungary, and Article 38 
of the Treaty of Peace with Romania ; 

On Question II : 

by eleven votes to three, 

that the Governments of Bulgaria, Hungary and Romania are 
obligated to carry out the provisions, of those articles referred to 
in Question 1, which relate to the settlement of disputes, including 
the provisions for the appointment of their representatives to the 
Treaty Commissions. 

Done in French and English, the French text being authoritative, 
at  the Peace Palace, The Hague, this thirtieth day of March, one 
thousand nine hundred and fifty, in two copies, one of which will 
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be placed in the archives of the Court and the other transmitted 
to the Secretary-General of the United Nations. 

(Signed) BASDEVANT, 

President . 

(Signed) E. HAMBRO, 

Registrar. 

Judge AZEVEDO, while concurring in the Opinion of the Court, 
has availed himself of the right conferred on h im by Article 57 
of the Statute and appended to the Opinion a statement of his 
separate opinion. 

Judges WINIARSKI, ZORIEIC and KRYLOV, considering that the 
Court should have declined to give an Opinion in this case, have 
availed themselves of the right conferred on them by Article 57 
of the Statute and appended to the Opinion statements of their 
dissenting opinions. 

(Ini t ial led)  J .  B. 
(Ini t ial led)  E.  H. 



ANNEX 

DOCUMENTS TRANSMITTED TO THE INTERNATIONAL 
COURT OF JUSTICE BY THE SECRETARY-GENERAL OF 
THE UNITED NATIONS IN ACCORDANCE WITH THE 
RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY 

ON 22 OCTOBER, 1949 

1. RECORDS OF GENERAL ASSEMBLY, SECOND PART OF THIRD 
SESSION 

Folder I. 

Inclusion oj  i t em in agenda. 
Records o j proceedings. 

Records of the General Committee, 58th and 59th meetings. 
Records of the General Assembly, 189th and 190th plenary meet- 

ings. 

Folder 2.  

Inclusion of i t em  in agenda. 
Documents. 

Letter dated 16 March, 1949, from the 
permanent representative of Bolivia 
to the Secretary-General requesting 
the inclusion of an additional item in 
the agenda of the third regular ses- 
sion of the General Assembly A/Szo 

Letter dated 19 March, 1949, from the 
Australian Mission to the United 
Nations addressed to the Secretary- 
General requesting the inclusion of an 
additional item in the agenda of the 
third regular session of the General 
Assembly AIS21 

Agenda of the third regular session of 
the General Assembly ; report of the 
General Committee A1829 

[See paragraphs 
3 a and 3 b.] 
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[Note-See Folder 4 for : 

Telegram dated 4 Apr i l ,  I949 ,  from the 
Government of the Republic of Hungary 
to the President of the General Assembly Al831 

and 

Telegram dated 9 Apri l ,  1949, from the 
Government of the People's Republic 
of Bulgaria to the Secretary- General -41832 and Covr. I .  

Folder 3. 

Ad hoc Political Committee. 

Records of proceedings. 

34th meeting. 
35th meeting. 
36th meeting. 
37th meeting. 
38th meeting. 
39th meeting. 
40th meeting. 
41st meeting. 

Folder 4. 

Ad hoc Political Comnzittee. 

Documents. 

Telegram dated 4 April, 1949, from the 
Government of the Republic of Hun- 
gary to the President of the General 
Assembly A1831 

Telegram dated 9 April, 1949, from the 
Government of the People's Repub- 
lic of Bulgaria to the Secretary-Gen- 
eral Al832 and Corr. I 

Allocation of items on the agenda of the 
second part of the third session ; letter 
dated 13 April, 1949, from the Presi- 
dent of the General Assembly to the 
Chairman of the Ad hoc Political 
Cornmittee AIAC.24147 



Cuba : draft resolution A/AC.z4/48 and Corr. I 

Cuba : amended draft resolution A/AC.z4/48/Rev. 2 

-lustralia : draft resolution A/AC.24/50 

Bolivia : draft resolution A/AC.z4/51/Corr. I 

Australia : draft resolution A/AC.z4/5z 

Chile : amendment to the Bolivian 
draft resolution (A/AC.z4/51/Corr. 1) AlAC.24153 

Colombia and Costa Rica : amendment 
to the Bolivian draft resolution 
(A/AC.z4/51/Corr. 1) A/AC.24/54 

Cuba and Australia : amendment to the 
Bolivian resolution (A/AC.z4151/ 
Corr. 1) A/AC.q/ 56 

Telegram dated 23 April, 1949, from the 
Government of the People's Republic 
of Hungary to the Secretary-General A/AC.z4/57 

Telegram dated 27 April, 1949, from the 
Government of the People's Republic 
of Bulgaria to the Secretary-General A/AC.24/58 

Report of the A d  hoc Political Com- 
mittee Al844 

Plenary meetings of the General Assembly. 

Records of poceedings. 

201st meeting. 
aoznd meeting. 
203rd meeting. 

Plenary meetings of the General Assembly. 
Documents. 

Resolution 272 (III), adopted by the 
General Assembly, 30 April, 1949. 

[Note-See Folder 4 for : 
Report of the Ad hoc Political Committee A1844.1 



II. RELEVANT EXCHANGES OF DIPLOMATIC CORRESPONDENCE COM- 
MUNICATED TO THE SECRETARY-GENERAL FOR CIRCULATION TO 
THE MEMBERS OF THE UNITED NATIONS 

Letter dated 20 September, 1949, from 
the representative of the United States 
of America to the Secretary-General 
(with annexes) A/g85/Rev. I 

Letter dated 19 September, 1949, from 
the representative of the United 
Kingdom of Great Britain and North- 
ern Ireland to the Secretary-General 
(with annexes) A/ggo/Rev. I 

III. RECORDS OF GENERAL ASSEMBLY, FOURTH SESSION 

Folder 8. 

Inclasion of item in agenda. 
Records of proceedings. 

Records of the General Committee, 65th [See pages 3 and 4, 
meeting paragraphs 71-73, 

ana Page 7, 
paragraphs 104 
and 105. j 

Records of the General Assembly, 224th [See pages 18 and 19, 
plenary meeting paragraphs 2-10, 

and page 23, 
after paragraph 56.1 

I n c k s i o n  of i tem in agenda. 
Documents. 

Supplementary list of items for the 
agenda of the focrth regular session ; 
items praposed by Australia A1948 

Adoption of the agenda of the fourth 
regular session and allocation of items 
to Committees ; report of the General 
Cornmittee Al989 

[See paragraphs 9-12.] 
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Folder IO. 

Ad hoc Political Committee. 

Records of proceedings. 

7th meeting. 
8th meeting. 
9th meeting. 

~ c t h  meeting. 
11th meeting. 
12th meeting. 
13th meeting. 
14th meeting. 
15th meeting. 

Folder II. 

Ad hoc Political Committee. 

Documents. 

Letter dated 26 September, 1949, from 
the President of the General Assembly 
to the Chairman of the Ad hoc Polit- 
ical Committee AlAC.3 112 

Bolivia, Canada and the United States 
of Amenca : draft resolution A/AC.~I/L.I/R~V. I 

Australia : amendment to the draft 
resolution proposed by Bolivia, Ca- 
nada and the United States of America 
(A/AC.~I/L.I/R~V. 1) A/AC.y/L.z 

Brazil, Lebanon and the Netherlands : 
amendment to the draft resolution 
proposed by Bolivia, Canada and the 
United States of Amenca 
(A/AC.~I/L.I/R~V. 1) AlAc.31lL.3 

Telegram dated 7 October, 1949, from 
the Government of the People's Re- 
public of Romania to the Secretary- 
General AlAC.3rlL.4 

Report of the Ad hoc Political Com- 
mittee A/IOZ~ 



Plenary meetivtgs of the General Assembly. 

Records of proceedings. 

234th meeting. 
23 5th meeting. 

Folder 13. 

Plenary meetings of the General Assembly . 
Documents. 

Resolution adopted by the General 
Assembly, 22 October, 1949. 

[Note-See Folder I I  for : 
Report of the Ad hoc Political Committee Al1023.1 
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the " Wad Noim shipwreck clairse"-Arlglo-Moroccan Agreement of 13 March 
1895-Frar~co-Germari exchnrlge of letters of 4 November 1911. 

The "Mairritaniarl entityW-Fearirres of the Bilad Shingi~itti-Its relation to 
the Mairritarlian entity-Crireriorl for determirling ivhetller ivhat corifror~ts the 
law is legally an entity-Mear~irig of "legal ties" rrsed in cor~jrrrictiorz with 
"Marrritanian entityV-Overlappir~g character of claims tu legal ties. . Significance of purpose for 11,hich opirrion is soiight-Natitre of legal ties 
utrd tkeir relation to the docolorrization of Western Sahara atid the prirlciple of 
self-determination. 

ADVISORY OPINION 

1975 
16 October 

General List 
No. 61 

Present: President LACHS; Vice-Presider~t AMMOUN; Jirdges FORSTER, GROS, 
BENGZON, PETREN, ONYEAMA, DILLARD, IGNACIO-PINTO, DE CASTRO, 
M o ~ o z o v ,  JIMENEZ DE ARÉCHAGA, Sir Hurnphrey WALDOCK, 
NAGENDRA SINGH, RUDA; Jlrdge ad hoc BONI; Registrar AQUARONE. 
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Concerning certain questions relating to Western Sahara (Rio de Oro and 
Sakiet El Hamra), 

THE COURT, 

composed as above, 

gives the follo~ving Advisory Opinion: 

1 .  The questions upon which the advisory opinion of the Court has been 
asked were laid before the Court by a letter dated 17 Deceniber 1974, filed in 
the Registry on 21 Decemter 1974, addressed by the Secretary-General of 
the United Nations to the President of the Court. In his letter the Secretary- 
General informed the Court that, by resolution 3292 (XXIX) adopted on 
13 December 1974, the General Assembly of the United Nations had decided 
to request the Court to give an advisory opinion at an early date on the 
questions set out in the resolution. The text of that resolution is as fol- 
lows : 

"The General 'Assembly, 

Recalling its resolution 1514 (XV) of 14 December 1960 containing the 
Declaration on the Granting of Independence to Colonial Countries and 
Peoples, 

Recalling also its resolutions 2072 (XX) of 16 December 1965, 2229 
(XXI) of 20 December 1966, 2354 (XXII) of 19 December 1967, 2428 
(XXIII) of 18 December 1968, 2591 (XXIV) of 16 December 1969, 271 1 
(XXV) of 14 December 1970, 2983 (XXVII) of 14 December 1972 and 
3162 (XXVIII) of 14 December 1973, 

Reafirrnir?g the right of the population of the Spanish Sahara to self- 
determination in accordance with resolution 1514 (XV), 

Considering that the persistence of a colonial situation in Western 
Sahara jeopardizes stability and harmony in the north-west African 
region, 

Taking into accolent the statements made in the General Assembly on 
30 September and 2 October 1974 by the Ministers for Foreign Affairs 
of the Kingdom of Moroccol and of the Islamic Republic of Mauri- 
tania 2, 

Taking note of the statements made in the Fourth Committee by the 
representatives of Morocco 3 and Mauritania4, in which the two countries 
acknowledged that they were both interested in the future of the Territory, 

Having heard the statements by the representative of Algerias, 
Having heard the statements by the representative of Spain6, 

(The references given below appear in the text adopted by the General Assembly.) 
1 A/PV.2249. 

A/PV.2251. 
3 A/C.4/SR.2117,2125 and 2130. 
4 A/C.4/SR.2117 and 2130. 
5 A/ PV.2265; A/C.4/SR.2125. 
6 A/PV 2253: A/C.4/SR.2117,2125,2126 and 2130. 
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Noring that during the discussion a legal controversy arose over the 
status of the said territory at  the time of its colonization by Spain, 

Considering, therefore, that it is highly desirable that the General 
Assembly, in order t o  continue the discussion of this question at  its 
thirtieth session, should receive a n  advisory opinion on some important 
legal aspects of the problem, 

Bearing in miird Article 96 of the Charter of the United Nations and 
Article 65 of the Statute of the International Court of Justice, 

1. Decides t o  request the International Court of Justice, without 
prejudice t o  the application of the principles embodied in General 
Assembly resolution 1514 (XV), to  give an advisory opinion at  an early 
date on the following questions: 

'1. Was Western Sahara (Rio de Oro  and Sakiet El Hamra) at  the 
time of colonization by Spain a territory belonging t o  n o  one 
(terra nrrllius)? 

If the answer t o  the first question is in the negative, 
II. What were the legal ties between this territory and the Kingdom 

of Morocco and the Mauritanian entity?'; 

2.  Calls ripoil Spain, in its capacity as  administering Power in parti- 
cular, as  well as  Morocco and Mauritania, in their capacity as interested 
parties, t o  submit to the International Court of Justice al1 such infor- 
mation and documents as may be needed t o  clarify those questions; 

3. Urges the administering Power to  postpone the referendum it 
contemplated holding in Western Sahara until the General Assembly 
decides on the policy to  be followed in order to  accelerate the decoloni- 
zation process in the territory, in accordance with resolution 1514 (XV), 
in the best possible conditions, in the light of the advisory opinion t0 be 
given by the International Court of Justice; 

4. Reiterates its invitation t o  al1 States to  observe the resolutions of 
the General Assembly regarding the activities of foreign econoniic and 
financial interests in the Territory and to abstain from contributing 
their investments o r  immigration policy t o  the maintenance of a colonial 
situation in the Territory; 

5 .  Reqrlests the Special Conlnlittee on the Situation with regard to  the 
lmplementation of the Declaration on the Granting of lndependence t o  
Colonial Countries and Peoples to  keep the situation in the Territory 
under review, including the sending of a visiting iiiission to the Territory, 
and t o  report thereon to the General Asseinbly at its thirtieth session." 

2. In a comiiiunication received in the Registry on 19 Augiist 1975, the 
Secretary-General indicated that, owing to a technical error, the word 
"controversy" in the ninth paragrapli of the preamble of the above resolution 
had been replaced by the word "difficulty" in the text originally transniitted 
to  the President of the Co~i r t .  

3. By letters dated 6 Jan~ia ry  1975 the Registrar, pursuant to  Article 66, 
paragraph 1, of the Statute of the Court, gave notice of the request for 
advisory opinion to al1 States entitled to  appear before the Court. 

4. The Court having decided, pursuant to  Article 66, paragraph 2, of the 
Statute, that the States Meriibers of the United Nations were likely to  be able 
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t o  furnish information on the questions submitted, the President, by a n  
Order dated 3 January 1975, fixed 27 March 1975 as the time-limit within 
which the Court would be prepared to receive written statements from them. 
Accordingly, the special and direct communication provided for in Article 66, 
paragraph 2, of the Statute was included in the letters addressed t o  those 
States on 6 January 1975. 

5. The following States submitted written staternents o r  letters to  the 
Court  in response t o  the Registry's communications: Chile, Colombia, 
Costa Rica, Dominican Republic, Ecuador, France, Guatemala, Mauritania, 
Morocco, Nicaragua, Fanama and Spain. The texts of these statements and 
letters were transmitted to  the States Members of the United Nations, and t o  
the Secretary-General of the United Nations, and made accessible to  the 
public as  frorn 22 April 1975. 

6. In addition to  its written statement, Spain submitted six volumes 
entitled "Information and Documents presented by the Spanish Govern- 
ment t o  the Court in accordance with paragraph 2 of resolution 3292 (XXIX) 
of  the United Nations General Assembly", and two volumes of "Further 
Documents" submitted on  the same basis. Morocco similarly submitted a 
large number of documents "in support of its written statement and in accor- 
dance with paragraph 2 of resolution 3292 (XXIX)". Mauritania likewise 
appended documentary annexes to its written staternent. All three States 
provided cartographical material. 

7. The Secretary-General of the United Nations, pursuant to  Article 65, 
paragraph 2, of the Statute and Article 88 of the Rules of Court, transmitted 
t o  the Court a dossier of documents likely t o  throw light upon the question, 
together with an lntroductory Note; this dossier was received in the Registry 
in several instalments, in the two official languages of the Court, between 
18 February and 15 April 1975. On 23 April 1975 the Registrar transmitted 
t o  the States Meinbers of the United Nations the Introductory Note aiid the 
list of the documents comprised in the dossier. 

8. By letters dated 25 and 26 March 1975, respectively, Morocco and Mau- 
ritania each submitted a request foi the appointment of a judge ad hoc t o  sit 
in the case. At public sittings hel? frorn 12 to 16 May 1975 the Court heard 
observations on this question froni represeiitatives of those States, as  also of  
Spain and Algeria, which had likewise asked to be heard. 

9. In an Order of 22 May 1975 (I.C.J. Rep0r.t~ 1975, pp. 6-10) the Court 
concluded that, for the purpose of the preliiiiinary issue of its composition, 
the material submitted to  it indicated that a t  the tinie of the adoption of 
resolution 3292 (XXIX): 

". . . there appeared to be a legal dispute between Morocco and Spain 
regarding the Territory of Western Sahara; that the questions contained 
in the request for an opinion [might] be considered to be connected 
with that dispute; and that, in consequence, for purposes of application 
of Article 89 of the Rules of Court, the advisory opinion requested in 
that resolution appear[ed] to  be one 'upon a legal question actually 
pending between two or  more States';'' 

with regard to  Mauritania, the Court concluded that the material subrnitted 
to  it, while showing that a t  the tiine of the adoption of the resolution "Mauri- 
tania had previously adduced a series of considerations in support of its 
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particular interest in the territory of Western Sahara", indicated, for the 
purpose of the aforesaid preliminary issue, that at that time "there appeared 
to be no legal dispute between Mauritania and Spain regarding the Territory 
of Western Sahara; and that, in consequence, for purposes of application of 
Article 89 of the Rules of Court, the advisory opinion requested" appeared 
"not to be one 'upon a legal question actually pending' between those States"; 
those conclusions, the Court stated, "in no way prejudgefd] the locus standi 
of any interested State in regard to matters raised in the present case, nor 
[did] they prejudge the views of the Court with regard to the questions referred 
to it", or any other question which might fall to be decided in the further 
proceedings, including those of the Court's competence and the propriety of 
its exercise. The Court found accordingly that Morocco was entitled under 
Articles 31 and 68 of the Statute and Article 89 of the Rules of Court to 
choose a person to sit as judge ad hoc, but that, in the case of Mauritania, the 
conditions for the application of those Articles had not been satisfied. 

10. Morocco had, in its communication of 25 March 1975 mentioned above 
chosen Mr. Alphonse Boni, President of the Supreme Court of the Ivory 
Coast, to sit as judge ad hoc in the case. Spain, consulted in accordance with 
Article 3, paragraph 1, of the Rules of Court, did not make any objection to 
this choice. 

11. By a letter of 29 May 1975, the Registrar invited the Governments of 
the States Members of the United Nations to inform him whether they inten- 
ded to take part in the oral proceedings. In addition to the four Governments 
which had already submitted observations during the hearings devoted to the 
question of the appointment of judges ad hoc, the Government of Zaire 
indicated that it proposed to submit its point of view to the Court. These 
Governments and the Secretary-General of the United Nations were informed 
that the date fixed for the opening of the oral proceedings was 25 June 1975. 
In the course of 27 public sittings, held between 25 June and 30 July 1975, 
oral statements were made to the Court by the following representatives: 

for Morocco: H.E. Mr. Driss Slaoui, Ambassador, Permanent Represen- 
tative to the United Nations; 

Mr. Magid Benjelloun, Procrirertr géiréral at the Supreme 
Court of Morocco; 

Mr. Georges Vedel, Doyeri horroraire of the Faculty of 
Law, Paris; 

Mr. René-Jean Dupuy, Professor at the Faculty of Law, 
Nice; meinber of the Institute of International Law; 

Mr. Mohamed Bennouna, Professor at the Faculty of Law, 
Rabat; 

Mr. Paul Isoart, Professor at the Faculty of Law, Nice; 

for Mauritania: H.E. Mr. Moulaye el Hassen, Permanent Representative 
to the United Nations; 

Mr. Yedali Ould Cheikh, Assistant Secretary-General of 
the Office of the President; 

H.E. Mr. Mohamed Ould Maouloud, Ambassador; 
Mr. Jean Salmon, Professor in the Faculty of Law at the 

Université libre de Bruxelles; 
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for Zaire: Mr. Bayona-ba-Meya, Senior President of the Supreme 
Court of Zaire, Professor at the Faculty of Law, National 
University of Zaire; 

for Algeria: H.E. Mr. Mohammed Bedjaoui, Ambassador of Algeria to 
France; 

for Spain: H.E. Mr. Ramon Sedo, Ambassador of Spain to the 
Netherlands ; 

Mr. Santiago Martinez Caro, Director of the technical staff 
of the Minister for Foreign Affairs; 

Mr. José M. Lacleta, Legal Adviser to the Ministry of 
Foreign Affairs; 

Mr. Fernando Arias-Salgado, Legal Adviser to the Ministry 
of Foreign Affairs; 

Mr. Julio Gonzalez Campos, Ordinary Professor of Inter- 
national Law at the University of Oviedo. 

12. The Court will first consider certain matters regarding the procedure 
adopted in the present case. One is a suggestion that the Court ought to have 
suspended the proceedings on the substance of the questions referred to it and 
to have first confined itself to determining in interlocutory proceedings 
certain issues said to be preliminary: whether the Court is confronted with a 
legal question; whether there are compelling reasons for the Court's declining 
to reply to the request; what the eventual effect of the Court's findings may be 
in respect of the further process of decolonization of the territory. That these 
issues are of a purely preliminary character is, however, impossible to accept, 
particularly as they concern the object and nature of the request, the role of 
consent in the present proceedings, and the meaning and scope of the 
questions referred to the Court. Far from having a preliminary character, they 
constitute part of the substance of the case. Moreover, the procedure 
suggested, instead of facilitating the work of the Court, would have caused 
unwarîanted delay in the discharge of the Court's functions and in its 
responding to the request of the General Assembly. In the event, the 
procedure adopted by the Court afforded a full opportunity for al1 the above 
issues to be examined, and in fact they were debated in extensive proceedings. 

13. Another suggestion is that, before pronouncing on the requests made 
by Morocco and Mauritania for appointment of judges ad hoc, the Court 
ought to have decided with finality whether there was in this case a legal 
dispute between those States and Spain. However, as the Court said in the 
case concerning the Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 ( 1  970) : 

". . . the question whether a judge ad hocshould be appointed is of course 
a matter concerning the composition of the Bench and possesses . . . 
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16. It has been suggested that the questions posed by the General 
Assembly are not legal, but are either factual or are questions of a purely 
historical or academic character. 

17. It is true that, in order to reply to the questions, the Court will have to 
determine certain facts, before being able to assess their legal significance. 

However, a mixed question of law and fact is none the less a legal question 
within the meaning of Article 96, paragraph 1, of the Charter and Article 65, 
paragraph 1, of the Statute. As the Court observed in its Opinion concerning 
the Legal Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) notwithstanding Security Council Resolution 
276 (1970) : 

"In the view of the Court, the contingency that there may be factual 
issues underlying the question posed does not alter its character as a 
'legal question' as envisaged in Article 96 of the Charter. The reference in 
this provision to legal questions cannot be interpreted as opposing legal 
to factual issues. Normally, to enable a court to pronounce on legal 
questions, it must also be acquainted with, take into account and, if 
necessary, make findings as to the relevant factual issues." (I.C.J. 
Reports 1971, p. 27.) 

18. The questions put to the Court confine the period to be taken into 
consideration to the time of colonization by Spain. The view has been 
expressed that in order to be a "legal question" within the meaning of Article 
65, paragraph 1, of the Statute, a question must not be of a historical 
character, but must concern or affect existing rights or obligations. Yet there 
is nothing in the Charter or Statute to limit either the competence of the 
General Assembly to request an advisory opinion, or the competence of the 
Court to give one, to legal questions relating to existing rights or obligations. 
There have been instances of Advisory Opinions which did not concern 
existing rights nor an actually pending issue (e.g., Designation of the Workers' 
Delegate for the Netherlands ut the Third Session of the International Labour 
Conference, Advisory Opinion, 1922, P.C.I.J., Series B, No. 1) .  When 
confronted, in the advisory case concerning Conditions of Admission of a 
State to Membership in the United Nations (Article 4 of Charter), with the 
proposition that the Court should not deal with a question couched in 
abstract terms, this Court rejected it in the following words: 

"That is a mere affirmation devoid of any justification. According to 
Article 96 of the Charter and Article 65 of the Statute, the Court may give 
an advisory opinion on any legal question, abstract or otherwise." (I.C.J. 
Reports 194 7-1 948, p. 61 .) 

And in its Advisory Opinion of 12 July 1973 the Court said: 

"The mere fact that it is not the rights of States which are in issue in the 
proceedings cannot suffice to deprive the Court of a competence 
expressly conferred on it by its Statute." (Application for Review of 
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Judgement No. 158 of the United Nations Administrative Tribunal, I.C.J. 
Reports 1973, p. 172.) 

Although these pronouncements were made in somewhat different contexts, 
they indicate that the references to "any legal question" in the above- 
mentioned provisions of the Charter and Statute are not to be inter- 
preted restrictively. 

19. Thus, to assert that an advisory opinion deals with a legal question 
within the meaning of th'e Statute only when it pronounces directly upon the 
rights and obligations of the States or parties concerned, or upon the 
conditions which, if fulfilled, would result in the coming into existence, 
modification or termination of such a right or obligation, would be to take too 
restrictive a view of the scope of the Court's advisory jurisdiction. It has 
undoubtedly been the usual situation for an advisory opinion of the Court to 
pronounce on existing rights and obligations, or on their coming into 
existence, modification or termination, or on the powers of international 
organs. However, the Court may also be requested to give its opinion on 
questions of law which do not cal1 for any pronouncement of that kind, 
though they may have their place within a wider problem the solution of 
which could involve such matters. This does not signify that the Court is any 
the less competent to entertain the request if it is satisfied that the questions 
are in fact legal ones, and to give an opinion once it is satisfied that there is no 
compelling reason for declining to do so. , 

20. The Court accordingly finds that it is competent under Article 65, 
paragraph 1, of its Statute to entertain the present request, by which the 
General Assembly has referred to it questions embodying such concepts of 
law as terra nullius and legal ties, regardless of the fact that the Assembly has 
not requested the determination of existing rights and obligations. At the 
same time it appears from resolution 3292 (XXIX) that the opinion is sought 
for a practical and contemporary purpose, namely, in order that the General 
Assembly should be in a better position to decide at its thirtieth session on the 
policy to be followed for the decolonization of Western Sahara. However, the 
issue of the relevance and practical interest of the questions posed concerns, 
not the competence of the Court, but the propriety of its exercise. It is 
therefore in considering the subject of judicial propriety that the Court will 
examine the objection which has been raised in this connection, alleging that 
the questions are devoid of any useful object. 

21. Similarly, the absence of an interested State's consent to the exercise of 
the Court's advisory jurisdiction does not concern the competence of the 
Court but the propriety of its exercise, as clearly appears from the Advisory 
Opinion concerning the Interpretation of Peace Treaties with Bulgaria, 
Hungary and Romania, First Phase, to which reference will be made later. 
Hence, notwithstanding the fact that Spain has based on the absence of its 
consent an objection against the competence of the Court as well as the 
propriety of its exercise, it is in dealing with the latter that the Court will 
examine the issues raised by that lack of consent. 

12 
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22. In surn, while the Court is satisfied of its competence to entertain the 
present request, it rernains to be considered whether, in the circurnstances of 
this case, it should exercise this competence or, on the contrary, decline to do 
so, whether on the grounds already referred to or for any other reason. 

23. Article 65, paragraph 1, of the Statute, which establishes the power of 
the Court to give an advisory opinion, is permissive and, under it, that power 
is of a discretionary character. In exercising this discretion, the International 
Court of Justice, like the Permanent Court of International Justice, has 
always been guided by the principle that, as a judicial body, it is bound to 
remain faithful to the requirernents of its judicial character even in giving 
advisory opinions. If the question is a legal one which the Court is 
undoubtedly competent to answer, it may none the less decline to do so. As 
this Court has said in previous Opinions, the permissive character of Article 
65, paragraph 1, gives it the power to examine whether the circumstances of 
the case are of such a character as should lead it to decline to answer the 
request. It has also said that the reply of the Court, itself an organ of 
the United Nations, represents its participation in the activities of the 
Organization and, in principle, should not be refused. By lending its 
assistance in the solution of a problem confronting the General Assembly, the 
Court would discharge its functions as the principal judicial organ of the 
United Nations. The Court has further said that only "compelling reasons" 
should lead it to refuse to give a requested advisory opinion (cf. Interpretation 
of Peace Treaties with Bulgaria, Hungary and Romania, First Phase, I.C.J. 
Reports 1950, p. 72;  Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 ( 1  970), I.C.J. Reports 1971, p. 27). 

24. Spain has put forward a series of objections which in its view would 
render the giving of an opinion in the present case incompatible with the 
Court's judicial character. Certain of these are based on the consequences 
said to follow from the absence of Spain's consent to the adjudication of the 
questions referred to the Court. Another relates to the alleged academic 
nature, irrelevance or lack of object of those questions. Spain has asked the 
Court to give priority to the examination of the latter. The Court will, 
however, deal with the objections founded on the lack of Spain's consent to 
adjudication of the questions, before turning to the objection which concerns 
the subject-matter of the questions themselves. 
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25. Spain has made a number of observations relating to the lack of its 
consent to the proceedings, which, it considers, should lead the Court to 
decline to give an opinion. These observations may be summarized as follows: 

(a) In the present case the advisory jurisdiction is being used to circumvent 
the principle that jurisdiction to settle a dispute requires the consent of 
the parties. 

(b) The questions, as formulated, raise issues concerning the attribution of 
territorial sovereignty over Western Sahara. 

(c) The Court does not possess the necessary information concerning the 
relevant facts to enable it to pronounce judicially on the questions 
submitted to it. 

26. The first of the above observations is based on the fact that on 
23 September 1974 the Minister for Foreign Affairs of Morocco addressed a 
communication to the Minister for Foreign Affairs of Spain recalling the 
terms of a statement by which His Majesty King Hassan II had on 
17 September 1974 proposed the joint submission to the International Court 
of Justice of an issue expressed in the following terms: 

"You, the Spanish Government, claim that the Sahara was res nullius. 
You claim that it was a territory or property left uninherited, you claim 
that no power and no administration had been established over the 
Sahara: Morocco claims the contrary. Let us request the arbitration of 
the International Court of Justice at  The Hague. . . It will state the law 
on the basis of the titles submitted . . ." 

Spain has stated before the Court that it did not consent and does not consent 
now to the submission of this issue to the jurisdiction of the Court. 

27. Spain considers that the subject of the dispute which Morocco invited 
it to submit jointly to the Court for decision in contentious proceedings, and 
the subject of the questions on which the advisory opinion is requested, are 
substantially identical; thus the advisory procedure is said to have been used 
as an alternative after the failure of an attempt to make use of the contentious 
jurisdiction with regard to the same question. Consequently, to give a reply 
would, according to Spain, be to allow the advisory procedure to be used as a 
means of bypassing the consent of a State, which constitutes the basis of the 
Court's jurisdiction. If the Court were to countenance such a use of its 
advisory jurisdiction, the outcome would be to obliterate the distinction 
between the two spheres of the Court's jurisdiction, and the fundamental 
principle of the independence of States would be affected, for States would 
find their disputes with other States being submitted to the Court, by this 
indirect means, without their consent; this might result in compulsory 
jurisdiction being achieved by majority vote in a political organ. Such 
circumvention of the well-established principle of consent for the exercise of 
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international jurisdiction would constitute, according to this view, a 
compelling reason for declining to answer the request. 

28. In support of these propositions Spain has invoked the fundamental 
rule, repeatedly reaffirmed in the Court's jurisprudence, that a State cannot, 
without its consent, be compelled to submit its disputes with other States to 
the Court's adjudication. It has relied, in particular, on the application of this 
rule to the advisory jurisdiction by the Permanent Court of International 
Justice in the Status of Eastern Carelia case (P.C.I.J., Series B, No. 5). 
maintaining that the essential principle enunciated in that case is not 
modified by the decisions of the present Court in the cases concerning the 
Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, First 
Phase(1.C.J. Reports 1950, p. 65) and the Legal Consequences for States of the 
Continued Presence of South Africa in Namibia (South West Africa) 
notwithstanding Security Council Resolution 276 (1 970) (1.C.J. Reports 1971, 
p. 16). Morocco and Mauritania, on the other hand, have maintained that the 
present case falls within the principles applied in those two decisions and that 
the ratio decidendiof the Status of Eastern Carelia case is not applicable to it. 

29. It is clear that Spain has not consented to the adjudication of the 
questions formulated in resolution 3292 (XXIX). It did not agree to 
Morocco's proposa1 for the joint submission to the Court of the issue raised in 
the communication of 23 September 1974. Spain made no reply to the letter 
setting out the proposal, and this was properly understood by Morocco as 
signifying its rejection by Spain. As to the request for an advisory opinion, the 
records of the discussions in the Fourth Committee and in the plenary of the 
General Assembly confirm that Spain raised objections to the Court's being 
asked for an opinion on the basis of the two questions formulated in the 
present request. The Spanish delegation stated that it was prepared to join in 
the request only if the questions put were supplemented by another question 
establishing a satisfactory balance between the historical and legal exposition 
of the matter and the current situation viewed in the light of the Charter of the 
United Nations and the relevant General Assembly resolutions on the 
decolonization of the territory. In view of Spain's persistent objections to the 
questions formulated in resolution 3292 (XXIX), the fact that it abstained 
and did not vote against the resolution cannot be interpreted as implying its 
consent to the adjudication of those questions by the Court. Moreover, its 
participation in the Court's proceedings cannot be understood as implying 
that it has consented to the adjudication of the questions posed in resolution 
3292 (XXIX), for it has persistently maintained its objections throughout. 

30. In other respects, however, Spain's position in relation to the present 
proceedings finds no parallel in the circumstances of the advisory 
proceedings concerning the Status of Eastern Carelia in 1923. In that case, 
one of the States concerned was neither a party to the Statute of the 
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Permanent Court nor, at the time, a Member of the League of Nations, and 
lack of competence of the League to deal with a dispute involving 
non-member States which refused its intervention was a decisive reason for 
the Court's declining to give an answer. In the present case, Spain is a 
Member of the United Nations and has accepted the provisions of the 
Charter and Statute; it has thereby in general given its consent to the exercise 
by the Court of its advisory jurisdiction. It has not objected, and could not 
validly object, to the General Assembly's exercise of its powers to deal with 
the decolonization of a non-self-governing territory and to seek an opinion 
on questions relevant to the exercise of those powers. In the proceedings in the 
General Assembly, Spain did not oppose the reference of the Western Sahara 
question as such to the Court's advisory jurisdiction: it objected rather to the 
restriction of that reference to the historical aspects of that question. 

31. In the proceedings concerning the Interpretation of Peace Treaties with 
Bulgaria, Hungary and Romania, First Phase, this Court had to consider how 
far the views expressed by the Permanent Court in the Status of Eastern 
Carelia case were still pertinent in relation to the applicable provisions of the 
Charter of the United Nations and the Statute of the Court. It stated, inter 
alia : 

"This objection reveals a confusion between the principles governing 
contentious procedure and those which are applicable to Advisory 
Opinions. 

The consent of States, parties to a dispute, is the basis of the Court's 
jurisdiction in contentious cases. The situation is different in regard to 
advisory proceedings even where the Request for an Opinion relates to a 
legal question actually pending between States. The Court's reply is only 
of an advisory character: as such, it has no binding force. It follows that 
no State, whether a Member of the United Nations or not, can prevent 
the giving of an Advisory Opinion which the United Nations considers 
to be desirable in order to obtain enlightenment as to the course of action 
it should take. The Court's Opinion is given not to the States, but to the 
organ which is entitled to request it; the reply of the Court, itself an 
'organ of the United Nations', represents its participation in the activi- 
ties of the organization, and, in principle, should not be refused." 
(1.C. J. Reports 1950, p. 71 .) 

32. The Court, it is true, affirmed in this pronouncement that its 
competence to give an opinion did not depend on the consent of the interested 
States, even when the case concerned a legal question actually pending 
between them. However, the Court proceeded not merely to stress its judicial 
character and the permissive nature of Article 65, paragraph 1, of the Statute 
but to examine, specifically in relation to the opposition of some of the 
interested States, the question of the judicial propriety of giving the opinion. 
Moreover, the Court emphasized the circumstances differentiating the case 
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then under consideration from the Status of Eastern Carelia case and 
explained the particular grounds which led it to conclude that there was no 
reason requiring the Court to refuse to reply to the request. Thus the Court 
recognized that lack of consent might constitute a ground for declining to 
give the opinion requested if, in the circumstances of a given case, 
considerations of judicial propriety should oblige the Court to refuse an . 
opinion. In short, the consent of an interested State continues to be relevant, 
not for the Court's competence, but for the appreciation of the propriety of 
giving an opinion. 

33. In certain circumstances, therefore, the lack of consent of an interested 
State may render the giving of an advisory opinion incompatible with the 
Court's judicial character. An instance of this would be when the 
circumstances disclose that to give a reply would have the effect of 
circumventing the principle that a State is not obliged to allow its disputes to 
be submitted to judicial settlement without its consent. If such a situation 
should arise, the powers of the Court under the discretion given to it by Article 
65, paragraph 1, of the Statute, would afford sufficient legal means to ensure 
respect for the fundamental principle of consent to jurisdiction. 

34. The situation existing in the present case is not, however, the one 
envisaged above. There is in this case a legal controversy, but one which arose 
during the proceedings of the General Assembly and in relation to matters 
with which it was dealing. It did not arise independently in bilateral re- 
lations. In a communication addressed on 10 November 1958 to the 
Secretary-General of the United Nations, the Spanish Government stated: 
"Spain possesses no non-self-governing territories, since the territories 
subject to its sovereignty in Africa are, in accordance with the legislation now 
in force, considered to be and classified as provinces of Spain". This gave rise 
to the "most explicit reservations" of the Government of Morocco, which, in 
a communication to the Secretary-General of 20 November 1958, stated that 
it "claim[ed] certain African territories at present under Spanish control as an 
integral part of Moroccan national territory". 

35. On 12 October 1961, after Spain had agreed to transmit information 
on the territories in question, Morocco formulated in the Fourth Committee 
of the General Assembly "the strongest reservations" regarding any 
information Spain might submit concerning them. "Those cities and 
regions", it said, "formed an integral part of Morocco and the statutes at 
present governing them were contrary to international law and incompatible 
with the territorial sovereignty and integrity of Morocco". In answering these 
reservations, Spain drew attention, with reference to Western Sahara, to the 
statement it had made on 10 October 1961 in the General Assembly: 

". . . the historic presence of Spanish citizens on the West Coast of Africa, 
not subject to the sovereignty of any other country and devoting 
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themselves largely to fishing, goes back a very long way and has been 
confirmed by international law . . . [Vhe rulers of Morocco have 
recognized on repeated occasions that their sovereignty does not extend 
to the coasts of the present Spanish province of the Sahara". 

36. The legal controversy which thus arose in the General Assembly in 
regard to Western Sahara remained in a latent state from 1966 to 1974, a 
period in which Morocco, without abandoning its legal position, accepted 
the-application of the principle of self-determination. The controversy 
reappeared when Morocco directly presented to Spain its legal claim in the 
above communication of 23 September 1974, and continued to subsist; this 
communication, however, did not have the effect of detaching the dispute 
from the decolonization proceedings of the United Nations. The submission 
of the issue to the Court was explicitly proposed by Morocco "in order to 
guide the United Nations towards a final solution of the problem of Western 
Sahara.. .". 

37. After it became a Member in 1960, Mauritania put forward in the 
United Nations the claim that Western Sahara was a part of its national 
territory. It was however prepared to acquiesce in the will of the population 
and did not confront Spain with a direct legal claim parallelÏti that of 
Morocco. 

38. As previously noted, Spain considers that the terms of the Moroccan 
Note of 23 September 1974 and those of the request are substantially 
identical. This is not however the case. The questions in the request differ 
materially from those raised in the Moroccan proposal, in that the former 
introduces the issue of the ties of the territory with the Mauritanian entity and 
places the case referred to the Court in a different context. In the General 
Assembly debates the claims of Mauritania and Morocco to legal ties 
appeared, in many respects, as conflicting; in the oral proceedings before the 
Court they were described as overlapping in certain areas rather than as 
conflicting. The interaction between these two claims in respect of the same 
territory introduces, in either situation, a substantial difference, going beyond 
a mere broadening in the scope of the questions posed. In any event, the terms 
of the request contain a proviso concerning the application of General 
Assembly resolution 1514 (XV). Thus the legal questions of which the Court 
has been seised are located in a broader frame of reference than the settlement 
of a particular dispute and embrace other elements. These elements, 
moreover, are not confined to the past but are also directed to the present and 
the future. 

39. The above considerations are pertinent for a determination of the 
object of the present request. The object of the General Assembly has not 
been to bring before the Court, by way of a request for advisory opinion, a 
dispute or legal controversy, in order that it may later, on the basis of the 
Court's opinion, exercise its powers and functions for the peaceful settlement 
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of that dispute or controversy. The object of the request is an entirely different 
one: to obtain from the Court an opinion which the General Assembly deems 
of assistance to it for the proper exercise of its functions concerning the 
decolonization of the territory. 

40. The General Assembly, as appears from paragraph 3 of resolution 
3292 (XXIX), has asked the Court for an opinion so as to be in a position to 
decide "on the policy to be followed in order to accelerate the decolonization 
process in the territory . . . in the best possible conditions, in the light of the 
advisory opinion.. .". The true object of the request is also stressed in the 
preamble of resolution 3292 (XXIX), where it is stated "that it is highly 
desirable that the General Assembly, in order to continue the discussion of 
this question at its thirtieth session, should receive an advisory opinion on 
some important legal aspects of the problem". 

41. What the Court said in a similar context, in its Advisory Opinion on 
Reservations to the Convention on the Prevention and Punishment of the 
Crime of Genocide, applies also to the present case: "The object of this request 
for an Opinion is to guide the United Nations in respect of its own action." 
(Z.C.J. Reports 1951, p. 19.)The legitimate interest of the General Assembly in 
obtaining an opinion from the Court in respect of its own future action 
cannot be affected or prejudiced by the fact that Morocco made a proposal, 
not accepted by Spain, to submit for adjudication by the Court a dispute 
raising issues related to those contained in the request. It is difficult to see on 
what basis the sending of the Note would make Spain's consent necessary for 
the reference of the questions to the Court, if that consent would not 
otherwise be needed. 

42. Furthermore, the origin and scope of the dispute, as above described, 
are important in appreciating, from the point of view of the exercise of the 
Court's discretion, the real significance in this case of the lack of Spain's 
consent. The issue between Morocco and Spain regarding Western Sahara is 
not one as to the legal status of the territory today, but one as to the rights of 
Morocco over it at the time of colonization. The settlement of this issue will 
not affect the rights of Spain today as the administering Power, but will assist 
the General Assembly in deciding on the policy to be followed in order to 
accelerate the decolonization process in the territory. It follows that the legal 
position of the State which has refused its consent to the present proceedings 
is not "in any way compromised by the answers that the Court may give to the 
questions put to it" (Znterpretation of Peace Treaties with Bulgaria, Hungary 
and Romania, First Phase, Z.C.J. Reports 1950, p. 72). 

43. A second way in which Spain has put the objection of lack of its 
consent is to maintain that the dispute is a territorial one and that the consent 

19 
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of a State to adjudication of a dispute concerning the attribution of territorial 
sovereignty is always necessary. The questions in the request do not however 
relate to a territorial dispute, in the proper sense of the term, between the 
interested States. They do not put Spain's present position as the 
administering Power of the territory in issue before the Court: resolution 3292 
(XXIX)  itself recognizes the current legal status of Spain as administering 
Power. Nor is in issue before the Court the validity of the titles which led to 
Spain's becoming the administering Power of the territory, and this was 
recognized in the oral proceedings. The Court finds that the request for an 
opinion does not cal1 for adjudication upon existing territorial rights or 
sovereignty over territory. Nor does the Court's Order of 22 May 1975 convey 
any implication that the present case relates to a claim of a territorial nature. 

44. A third way in which Spain, in its written statement, has presented'its 
opposition to the Court's pronouncing upon the questions posed in the 
request is to maintain that in this case the Court cannot fulfil the requirements 
of good administration of justice as regards the determination of the facts. 
The attribution of territorial sovereignty, it argues, usually centres on 
material acts involving the exercise of that sovereignty, and the consideration 
of such acts and of the respective titles inevitably involves an exhaustive 
determination of facts. In advisory proceedings there are properly speaking 
no parties obliged to furnish the necessary evidence, and the ordinary rules 
concerning the burden of proof can hardly be applied. That being so, 
according to Spain, the Court should refrain from replying in the absence of 
facts which are undisputed, since it would not be in possession of sufficient 
information such as would be available in adversary proceedings. 

45. Considerations of this kind played a role in the case concerning the 
Status of Eastern Carelia. In that instance, the non-participation of a State 
concerned in the case was a secondary reason for the refusa1 to answer. The 
Permanent Court of International Justice noted the difficulty of making an 
enquiry into facts concerning the main point of a controversy when one of the 
parties thereto refused to take part in the proceedings. 

46. Although in that case the refusai of one State to take part in the 
proceedings was the cause of the inadequacy of the evidence, it wai the actual 
lack of "materials sufficient to enable it to arrive at any judicial conclusion 
upon the question of fact" (P.C.Z.J., Series B, No, 5, p. 28) which was 
considered by the Permanent Court, for reasons of judicial propriety, to 
prevent it from giving an opinion. Consequently, the issue is whether the 
Court has before it sufficient information and evidence to enable it to arrive at 
a judicial conclusion upon any disputed questions of fact the determination 
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of which is necessary for it to give an opinion in conditions compatible with 
its judicial character. 

47. The situation in the present case is entirely different from that with 
which the Permanent Court was confronted in the Status of Eastern Carelia 
case. Mauritania, Morocco and Spain have furnished very extensive 
documentary evidence of the facts which they considered relevant to the 
Court's examination of the questions posed in the request, and each of these 
countries, as well as Algeria and Zaire, have presented their views on these 
facts and on the observations of the others. The Secretary-General has also 
furnished a dossier of documents concerning the discussion of the question of 
Western Sahara in the competent United Nations organs. The Court 
therefore considers that the information and evidence before it are sufficient 
to enable it to arrive at a judicial conclusion concerning the facts which are 
relevant to its opinion and necessary for replying to the two questions posed 
in the request. 

48. The Court has been asked to state that it ought not to examine the 
substance of the present request, since the reply to the questions put to it 
would be devoid of purpose. Spain considers that the United Nations has 
already affirmed the nature of the decolonization process applicable to 
Western Sahara in accordance with General Assembly resolution 1514 (XV); 
that the method of decolonization-a consultation of the indigenous 
population by means of a referendum to be conducted by the administering 
Power under United Nations auspices-has been settled by the General 
Assembly. According to Spain, the questions put to the Court are therefore 
irrelevant, and the answers cannot have any practical effect. 

49. Morocco has expressed the view that the General Assembly has not 
finally settled the principles and techniques to be followed, being free to 
choose from a wide range of solutions in the light of two basic principles: that 
of self-determination indicated in paragraph 2 of resolution 1514 (XV), and 
the principle of the national unity and territorial integrity of countries, 
enunciated in paragraph 6 of the same resolution. Morocco points out that 
decolonization may come about through the reintegration of a province with 
the mother country from which it was detached in the process of colonization. 
Thus, in the view of Morocco, the questions are relevant because the Court's 
answer will place the General Assembly in a better position to choose the 
process best suited for the decolonization of the territory. 

50. Mauritania maintains that the principle of self-determination cannot 
be dissociated from that of respect for national unity and territorial integrity; 
that the General Assembly examines each question in the context of the 
situations to be regulated; in several instances, it has been induced to give 
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priority to territorial integrity, particularly in situations where the territory 
had been created by a colonizing Power to the detriment of a State or country 
to which the territory belonged. Mauritania, pointing out that resolutions 
1541 (XV) and 2625 (XXV) have laid down various methods and possibilities 
for decolonization, considers, in view of the foregoing, that the questions put 
to the Court are relevant and should be answered. 

51. Algeria States that the self-determination of peoples is the fundamental 
principle governing decolonization, enshrined in Articles 1 and 55 of the 
Charter and in General Assembly resolution 1514 (XV); that, through 
successive resolutions which recommend that the population should be 
consulted as to its own future, the General Assembly has recognized the 
right of the people of Western Sahara to exercise free and genuine 
self-determination; and that the application of self-determination in the 
framework of such consultation has been accepted by the administering 
Power and supported by regional institutions and international conferences, 
as well as endorsed by the countries of the area. In the light of these 
considerations, Algeria is of the view that the Court should answer the request 
and, in doing so, should not disregard the fact that the General Assembly, in 
resolution 3292 (XXIX), has itself confirmed its will to apply resolution 1514 
(XV), that is to Say, a system of decolonization based on the self- 
determination of the people of Western Sahara. 

52. Extensive argument and divergent views have been presented to the 
Court as to how, and in what form, the principles of decolonization apply in 
this instance, in the light of the various General Assembly resolutions on 
decolonization in general and on decolonization of the territory of Western 
Sahara in particular. This matter is not directly the subject of the questions 
put to the Court, but it is raised as a basis for an objection to the Court's 
replying to the request. In any event, the applicable principles of 
decolonization cal1 for examination by the Court, in that they are an essential 
part of the framework of the questions contained in the request. The reference 
in those questions to a historical period cannot be understood to fetter or 
hamper the Court in the discharge of its judicial functions. That would not be 
consistent with the Court's judicial character; for in the exercise of its 
functions it is necessarily called upon to take into account existing rules of 
international law which are directlv connected with the terms of the reauest 
and indispensable for the proper interpretation and understanding of its 
Opinion (cf. 1. C. J. Reports 1962, p. 157). 

53. The proposition that those questions are academic and legally 
irrelevant is intimately connected with their object, the determination of 
which requires the Court to consider, not only the whole text of resolution 
3292 (XXIX), but also the general background and the circumstances which 
led to its adoption. This is so because resolution 3292 (XXIX) is the latest of 
a long series of General Assembly resolutions dealing with Western Sahara. 
All these resolutions, including resolution 3292 (XXIX), were drawn up in the 
general context of the policies of the General Assembly regarding the 
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decolonization of non-self-governing territories. Consequently, in order to 
appraise the correctness or otherwise of Spain's view as to the object of the 
questions posed, it is necessary to recall briefly the basic principles governing 
the decolonization policy of the General Assembly, the general lines of 
previous General Assembly resolutions on the question of Western Sahara, 
and the preparatory work and context of resolution 3292 (XXIX). 

54. The Charter of the United Nations, in Article 1, paragraph 2, indicates, 
as one of the purposes of the United Nations: "To develop friendly relations 
among nations based on respect for the principle of equal rights and 
self-determination of peoples . . ." This purpose is further developed in 
Articles 55 and 56 of the Charter. Those provisions have direct and particular 
relevance for non-self-governing territories, which are dealt with in Chapter 
XI of the Charter. As the Court stated in its Advisory Opinion of 21 June 1971 
on The Legal Consequences for States of the Continued Presence of South 
Africa in Namibia (South West Africa) notwithstanding Security Council 
Resolution 276 ( 1  970) : 

". . . the subsequent development of international law in regard to 
non-self-governing territories, as enshrined in the Charter of the United 
Nations, made the principle of self-determination applicable to al1 of 
them" (I.C.J. Reports 1971, p. 31). 

55. The principle of self-determination as a right of peoples, and its 
application for the purpose of bringing al1 colonial situations to a speedy end, 
were enunciated in the Declaration on the Granting of Independence to 
Colonial Countries and Peoples, General Assembly resolution 1514 (XV). In 
this resolution the General Assembly proclaims "the necessity of bringing 
to a speedy and unconditional end colonialism in al1 its forms and 
manifestations". To this end the resolution provides inter alia : 

"2. All peoples have the right to self-determination; by virtue of that right 
they freely determine their political status and freely pursue their 
economic, social and cultural development. 

5. Immediate steps shall be taken, in Trust and Non-Self-Governing 
Territories or al1 other territories which have not yet attained 
independence, to transfer al1 powers to the peoples of those 
territories, without any conditions or reservations, in accordance 
with their freely expressed will and desire, without any distinction as 
to race, creed or colour, in order to enable them to enjoy complete 
independence and freedom. 
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6. Any attempt aimed at the partial or total disruption of the national 
unity and the territorial integrity of a country is incompatible with 
the purpose and principles of the Charter of the United Nations." 

The above provisions, in particular paragraph 2, thus confirm and ernphasize 
that the application of the right of self-determination requires a free and 
genuine expression of the will o f  the peoples concerned. 

56. The Court had occasion to refer to this. resolution in the above- 
mentioned Advisory Opinion of 21 June 1971. Speaking of the develop- 
ment of international law in regard tonon-self-governing territories, the Court 
there stated: 

"A further important stage in this development was the Declaration 
on the Granting of ~ n d e ~ e n d e n c e  to colonial Countries and Peoples 
(General Assembly resolution 1514 (XV) of 14 December 1960), which 
embraces al1 peoples and territories which 'have not yet attained 
independence'." (I.C. J. Reports 1971, p. 3 1 .) 

It went on to state: 

". . . the Court must take into consideration the changes which have 
occurred in the supervening half-century, and its interpretation cannot 
remain unaffected by the subsequent development of law, through the 
Charter of the United Nations and by way of customary law" (ibid.). 

The Court then concluded: 

"In the domain to which the present proceedings relate, the last fifty 
years, as indicated above, have brought important developments. These 
developments leave little doubt that the ultimate objective of the sacred 
trust was the self-determination and independence of the peoples 
concerned. In this domain, as elsewhere, the corpus iuris gentium has 
been considerably enriched, and this the Court, if it is faithfully to 
discharge its functions, may not ignore." (Ibid., pp. 31 f.) 

57. General Assembly resolution 1514 ( X V )  provided the basis for the 
process of decolonization which has resulted since 1960 in the creation of 
rnany States which are today Members of the United Nations. It is 
complernented in certain of its aspects by General Assernbly resolution 1541 
(XV) ,  which has been invoked in the present proceedings. The latter 
resolution contemplates for non-self-governing territories more than one 
possibility, namely: 

(a) emergence as a sovereign independent State; 
(b) free association with an independent State; or 
(c) integration with an independent State. 

At the same time, certain of its provisions give effect to the essential feature of 
the right of self-determination as established in resolution 1514 (XV). Thus 
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principle VI1 of resolution 1541 (XV) declares that: "Free association should 
be the result of a free and voluntary choice by the peoples of the territory 
concerned expressed through informed and democratic processes." Again, 
principle IX of resolution 1541 (XV) declares that: 

"Integration should have come about in the following circumstances: 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

(b) The integration should be the result of the freely expressed wishes 
of the territory's peoples acting with full knowledge of the change in 
their status, their wishes having been expressed through informed and 
democratic processes, impartially conducted and based on universal 
adult suffrage. The United Nations could, when it deems it necessary, 
supervise these processes." 

58. General Assembly resolution 2625 (XXV), "Declaration on Principles 
of International Law concerning Friendly Relations and Co-operation 
among States in accordance with the Charter of the United Nationsw,-to 
which reference was also made in -the proceedings-mentions other 
possibilities besides independence, association or integration. But in doing so 
it reiterates the basic need to take account of the wishes of the people 
concerned: 

"The establishment of a sovereign and independent State, the free 
association or integration with an independent State or the emergence 
into any other political status jieely determined by a people constitute 
modes of implementing the right of self-determination by that people." 
(Emphasis added.) 

Resolution 2625 (XXV) further provides that: 

"Every State has the duty to promote, through joint and separate 
action, realization of the principle of equal rights and self-determination 
of peoples in accordance with the provisions of the Charter, and to 
render assistance to the United Nations in carrying out the 
responsibilities entrusted to it by the Charter regarding the 
implementation of the principle, in order: 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
(b) To bring a speedy end to colonialism, having due regard to the freely 

expressed will of the peoples concerned." 

59. The validity of the principle of self-determination, defined as the need 
to pay regard to the freely expressed will of peoples, is not affected by the 
fact that in certain cases the General Assembly has dispensed with the 
requirement of consulting the inhabitants of a given territory. Those 
instances were based either on the consideration that a certain population did 
not constitute a "people" entitled to self-determination or on the conviction 
that a consultation was totally unnecessary, in view of special circumstances. 
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60. Having set out the basic principles governing the decolonization 
policy of the General Assembly, the Court now turns to those resolutions 
which bear specifically on the decolonization of Western Sahara. Their 
analysis is necessary in order to determine the validity of the view that the 
questions posed in resolution 3292 (XXIX) lack object. In particular it is 
pertinent to compare the different ways in which the General Assembly 
resolutions adopted from 1966 to 1969 dealt with the questions of Ifni and 
Western Sahara. 

61. In 1966, in the Special Committee on the Situation with regard to the 
Implementation of the Declaration on the Granting of Independence to 
Colonial Countries and Peoples, Spain expressed itself in favour of the 
decolonization of Western Sahara through the exercise by the population of 
the territory of their right to self-determination. At that time this suggestion 
received the support of Mauritania and the assent of Morocco. As to Ifni, 
Spain suggested establishing contact with Morocco as a preliminary step. 
Morocco stated that the decolonization of Ifni should be brought into line 
with paragraph 6 of resolution 1514 (XV). 

62. On the basis of the proposals of the Special Committee, the General 
Assembly adopted resolution 2229 (XXI), which dealt differently with Ifni 
and Western Sahara. In the case of Ifni, the resolution: 

"3. Requests the administering Power to take immediately the 
necessary steps to accelerate the decolonization of Ifni and to determine 
with the Government of Morocco, bearing in mind the aspirations of the 
indigenous population, procedures for the transfer of powers in 
accordance with the provisions of General Assembly resolution 1514 
(XV)." 

In the case of Western Sahara, the resolution: 

"4. Invites the administering Power to determine at the earliest 
possible date, in conformity with the aspirations of the indigenous 
people of Spanish Sahara and in consultation with the Governments of 
Mauritania and Morocco and any other interested Party, the procedures 
for the holding of a referendum under United Nations auspices with a 
view to enabling the indigenous population of the Territory to exercise 
freely its right,to self-determination . . ." 

In respect of this territory the resolution also set out conditions designed to 
ensure the free expression of the will of the people, including the provision by 
the administering Power of "facilities to a United Nations mission so that it 
may be able to participate actively in the organization and holding of the 
referendum". 

63. Resolution 2229 (XXI) was the model for a series of resolutions the 
provisions of which regarding Western Sahara were in their substance almost 
identical. Only a few minor variations were introduced. In 1967 the operative 
part of resolution 2354 (XXII) was divided into two sections, one dealing 
with Ifni and the other with Western Sahara; and in 1968 resolution 2428 
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(XXIII), similarly divided, included a preamble noting "the difference in 
nature of the legal status of these two Territories, as well as the processes of 
decolonization envisaged by General Assembly resolution 2354 (XXII) for 
these Territories". Since 1969 Ifni, having been decolonized by transfer to 
Morocco, has no longer appeared in the resolutions of the Assembly. 

64. In subsequent years, the General Assembly maintained its approach to 
the question of Western Sahara, and reiterated in more pressing terms the 
need to consult the wishes of the people of the territory as to their political 
future. Indeed resolution 2983 (XXVII) of 1972 expressly reaffirms "the 
responsibility of the United Nations in al1 consultations intended to lead to 
the free expression of the wishes of the people". Resolution 3162 (XXVIII) of 
1973, while deploring the fact that the United Nations mission whose active 
participation in the organization and holding of the referendum had been 
recommended since 1966 had not yet been able to visit the territory, reaffirms 
the General Assembly's: 

". . . attachment to the principle of self-determination and its concern to 
see that principle applied with a framework that will guarantee the 
inhabitants of the Sahara under Spanish domination free and authentic 
expression of their wishes, in accordance with the relevant United 
Nations resolutions on the subject". 

65. All these resolutions from 1966 to 1973 were adopted in the face of 
reminders by Morocco and Mauritania of their respective claims that 
Western Sahara constituted an integral part of their territory. At the same 
time Morocco and Mauritania assented to the holding of a referendum. These 
States, among others, alleging that the recommendations of the General 
Assembly were being disregarded by Spain, emphasized the need for the 
referendum to be held in satisfactory conditions and under the supervision of 
the United Nations. 

66. A significant change was introduced in resolution 3292 (XXIX) by 
which the Court is seised of the present request for an advisory opinion. The 
administering Power is urged in paragraph 3 of the resolution "to postpone 
the referendum it contemplated holding in Western Sahara". The General 
Assembly took special care, however, to insert provisions making it clear that 
such a postponement did not prejudice or affect the right of the people of 
Western Sahara to self-determination in accordance with resolution 1514 
(XV). 

67. The provisions in question contain three express references to 
resolution 1514 (XV). In the General Assembly debates the representative of 
the Ivory Coast, one of the sponsors of resolution 3292 (XXIX), after 
describing the text before the General Assembly as the result of a 
compromise, called attention to these references to resolution 1514 (XV), 
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explaining that they had been introduced into the original text in order to 
enable the General Assembly to be consistent. In the light of the terms of 
resolution 3292 (XXIX) this must be understood as indicating the intention 
to ensure the consistency of that resolution with previous resolutions of the 
General Assembly. 

68. The third paragraph in the preamble of resolution 3292 (XXIX) 
reaffirms "the right of the population of the Spanish Sahara to self- 
determination in accordance with resolution 1514 (XV)". In paragraph 1 
of the operative part, where the questions asked of the Court are formulated, 
the Court is requested, "without prejudice to the application of the principles 
embodied in General Assembly resolution 1514 (XV)", to give its advisory 
opinion. This mention of resolution 1514 (XV) is thus made to relate to the 
actual request for the opinion. The reference to the application of the 
principles embodied in resolution 1514 (XV) has necessarily to be read in the 
light of the General Assembly's reaflïrmation in the third paragraph of the 
preamble of "the right of the population of the Spanish Sahara to 
self-determination in accordance with resolution 1514 (XV)". 

69. In paragraph 3 of the operative part it is urged thàt the referendum be 
postponed "until the General Assembly decides on the policy to be followed 
in order to accelerate the decolonization process in the territory, in 
accordance with resolution 1514 (XV)". This third mention of resolution 
1514 (XV), which has also to be read in the light of the preamble, thus refers 
to it as governing "the decolonization process in the territory" and "the policy 
to be followed in order to accelerate" that process. 

70. In short, the decolonization process to be accelerated which is 
envisaged by the General Assembly in this provision is one which will respect 
the right of the population of Western Sahara to determine their future 
political status by their own freely expressed will. This right is not affected by 
the present request for an advisory opinion, nor by resolution 3292 (XXIX); 
on the contrary, it is expressly reaffirmed in that resolution. The right of that 
population to self-determination constitutes therefore a basic assumption of 
the questions put to the Court. 

71. It remains to be ascertained whether the application of the right of 
self-determination to the decolonization of Western Sahara renders without 
object the two specific questions put to the Court. The Court has already 
concluded that the two questions must be considered in the whole context of 
the decolonization process. The right of self-determination leaves the General 
Assembly a measure of discretion with respect to the forms and procedures by 
which that right is to be realized. 

72. An advisory opinion of the Court on the legal status of the territory at 
the time of Spanish colonization and on the nature of any ties then existing 
with Morocco and with the Mauritanian entity may assist the General 
Assembly in the future decisions which it is called upon to take. The General 
Assembly has referred to its intention to ':continue its discussion of this 
question" in the light of the Court's advisory opinion. The Court, when 
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considering the object of the questions in accordance with the text of 
resolution 3292 (XXIX), cannot fail to note this statement. As to the future 
action of the General Assembly, various possibilities exist, for instance with 
regard to consultations between the interested States, and the procedures and 
guarantees required for ensuring a free and genuine expression of the will of 
the people. In general, an opinion given by the Court in the present 
proceedings will furnish the General Assembly with elements of a legal 
character relevant to its further treatment of the decolonization of Western 
Sahara. 

73. In any event, to what extent or degree its opinion will have an impact 
on the action of the General Assembly is not for the Court to decide. The 
function of the Court is to give an opinion based on law, once it has come to 
the conclusion that the questions put to it are relevant and have a practical 
and contemporary effect and, consequently, are not devoid of object or 
purpose. 

74. In the light of the considerations set out in paragraphs 23-73 above, the 
Court finds no compelling reason, in the circumstances of the present case, to 
refuse to comply with the request by the General Assembly for an advisory 
opinion. 

75. Having established that it is seised of a request for advisory opinion 
which it is competent to entertain and that it should comply with that request, 
the Court will now examine the two questions which have been referred to it 
by General Assembly resolution 3292 (XXIX). These questions are so 
formulated that an answer to the second is called for only if the answer to the 
first is in the negative: 

"1. Was Western Sahara (Rio de Oro and Sakiet El Hamra) at the time of 
colonization by Spain a territory belonging to no one (terra nullius)? 

If the answer to the first question is in the negative, 

II. What were the legal ties between this territory and the Kingdom of 
Morocco and the Mauritanian entity?" 

The suggestion has been made that the two questions are so far connected in 
substance that an affirmative answer could scarcely be given to the first 
question without also investigating the answer to be given to the second. It is 
possible, however, that, in the actual circumstances of the case, a negative 
answer to the first question may be called for irrespective of the Court's 
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conclusions regarding the answer to be given to the second. Accordingly, the 
two questions will be taken up separately and in turn. 

76. The request, by its express terms, relates Question 1 specifically to the 
time of colonization of Western Sahara (Rio de Oro and Sakiet El Hamra) by 
Spain. Similarly, by making the second question conditional upon the answer 
to the first and by formulating it in the past tense, the request also 
unmistakably relates the second question to that same period. Consequently, 
before embarking on its examination of the questions, the Court has to 
determine what, for the purposes of the present Opinion, should be 
considered "the time of colonization by Spain". In this connection, it 
emphasizes that it is not here concerned to establish a "critical date" in the 
sense given to this term in territorial disputes; for the questions do not ask the 
Court to adjudicate between conflicting legal titles to Western Sahara. It is 
here concerned only to identify the period of the historical context in which 
the request places the questions referred to the Court and the answers to be 
given to those questions. 

77. In the view of the Court, for the purposes of the present Opinion, "the 
time of colonization by Spain" may be considered as the period beginning in 
1884, when Spain proclaimed a protectorate over the Rio de Oro. It is true 
that Spain has mentioned certain earlier acts of alleged display of Spanish 
sovereignty in the fifteenth and sixteenth centuries. But it has explained that 
it did so only to enlighten the Court as to the remote antecedents of the 
Spanish presence on the west-African Coast, and not to prove any continuity 
between those acts and "the time of colonization by Spain", which it 
conceded should be regarded as beginning in 1884. In any event, the 
information before the Court convinces it that the period beginning in 1884 
represents "the time of colonization by Spain" of Western Sahara within the 
meaning of the request and constitutes the temporal context within which the 
two questions are placed by the terms of the request. 

78. Although the Court has thus been asked to render an opinion solely 
upon the legal status and legal ties of Western Sahara as these existed at the 
period beginning in 1884, this does not mean that any information regarding 
its legal status or legal ties at other times is wholly without relevance for the 
purposes of this Opinion. It does, however, mean that such information has 
present relevance only in so far as it may throw light on the questions as to 
what were the legal status and the legal ties of Western Sahara at that period. 

79. Turning to Question 1, the Court observes that the request specifically 
locates the question in the context of "the time of colonization by Spain", and 
it therefore seems clear that the words "Was Western Sahara . . . a territory 
belonging to no one (terra nullius)?" have to be interpreted by reference to the 



WESTERN SAHARA (ADVISORY OPINION) 39 

law in force at that period. The expression "terra nullius" was a legal term of 
art employed in connection with "occupation" as one of the accepted legal 
methods of acquiring sovereignty over territory. "Occupation" being legally 
an original means of peaceably acquiring sovereignty over territory otherwise 
than by cession or succession, it was a cardinal condition of a valid 
"occupation" that the territory should be terra nullius- a territory belonging 
to no-one - at the time of the act alleged to constitute the "occupation" (cf. 
Legal Status of Eastern Greenland, P.C.I.J., Series A / B ,  No. 53, pp. 44 f. and 
63 f.). In the view of the Court, therefore, a determination that Western 
Sahara was a "terra nu1lius"at the time of colonization by Spain would be 
possible only if it were established that at that time the territory belonged to 
no-one in the sense that it was then open to acquisition through the legal 
process of "occupation". 

80. Whatever differences of opinion there may have been among jurists, 
the State practice of the relevant period indicates that territories inhabited by 
tribes or peoples having a social and political organization were not regarded 
as teirae nullius. It shows that in the case of such territories the acquisition 
of sovereignty was not generally considered as effected unilaterally through 
"occupation" of terra nullius by original title but through agreements 
concluded with local rulers. On occasion, it is true, the word "occupation" 
was used in a non-technical sense denoting simply acquisition of sovereignty; 
but that did not signify that the acquisition of sovereignty through such 
agreements with authorities of the country was regarded as an "occupation" 
of a "terra nullius9'in the proper sense of these terms. On the contrary, such 
agreements with local rulers, whether or not considered as an actual "cession" 
of the territory, were regarded as derivative roots of title, and not original 
titles obtained by occupation of terrae nullius. 

81. In the present instance, the information furnished to the Court shows 
that at the time of colonization Western Sahara was inhabited by peoples 
which, if nomadic, were socially and politically organized in tribes and under 
chiefs competent to represent them. It also shows that, in colonizing Western 
Sahara,' Spain did not proceed on the basis that it was establishing its 
sovereignty over terrae nullius. In its Royal Order of 26 December 1884, far 
from treating the case as one of occupation of terra nullius, Spain proclaimed 
that the King was taking the Rio de Oro under his protection on the basis of 
agreements which had been entered into with the chiefs of the local tribes: the 
Order referred expressly to "the documents which the independent tribes of 
this part of the coast" had "signed with the representative of the Sociedad 
Espafiola de Africanistas", and announced that the King had confirmed 
"the deeds of adherence" to Spain. Likewise, in negotiating with France 
concerning the limits of Spanish territory to the north of the Rio de Oro, that 
is, in the Sakiet El Hamra area, Spain did not rely upon any claim to the 
acquisition of sovereignty over a terra nullius. 

82. Before the Court, differing views were expressed concerning the nature 
and legal value of agreements between a State and local chiefs. But the Court 
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is not asked by Question 1 to pronounce upon the legal character or the 
legality of the titles which led to Spain becoming the administering Power of 
Western Sahara. It is asked only to state whether Western Sahara (Rio de Oro 
and Sakiet El Hamra) at the time of colonization by Spain was "a territory 
belonging to no one (terra nullius)". As to this question, the Court is satisfied 
that, for the reasons which it has given, its answer must be in the negative. 
Accordingly, the Court does not find it necessary first to pronounce upon the 
correctness or otherwise of Morocco's view that the territory was not terra 
nullius at that time because the local tribes, so it maintains, were then subject 
to the sovereignty of the Sultan of Morocco; nor upon Mauritania's 
corresponding proposition that the territory was not terra nullius because the 
local tribes, in its view, then formed part of the "Bilad Shinguitti" or 
Mauritanian entity. Any conclusions that the Court may reach with respect to 
either of these points of view cannot change the negative character of the 
answer which, for other reasons already set out, it has found that it must give 
to Question 1. 

83. The Court's answer to Question 1 is, therefore, in the negative and, in 
accordance with the terms of the request, it will now turn to Question II. 

84. Question II asks the Court to state "what were the legal ties between 
this territory" - that is, Western Sahara- "and the Kingdom of Morocco and 
the Mauritanian entity". The scope of this question depends upon the 
meaning to be attached to the expression "legal ties" in the context of the time 
of the colonization of the territory by Spain. That expression, however, unlike 
"terra nullius" in Question 1, was not a term having in itself a very precise 
meaning. Accordingly, in the view of the Court, the meaning of the expression 
"legal ties" in Question II has to be found rather in the object and purpose of 
General Assembly resolution 3292 (XXIX), by which it was decided to 
request the present advisory opinion of the Court. 

85. Analysis of this resolution, as the Court has already pointed out, shows 
that the two questions contained in the request have been put to the Court in 
the context of proceedings in the General Assembly directed to the 
decolonization of Western Sahara in conformity with resolution 151 4 (XV) of 
14 December 1960. During the discussion of this item, according to 
resoiution 3292 (XXIX), a legal controversy arose over the status of Western 
Sahara at the time of its colonization by Spain; and the records of the 
proceedings make it plain that the "legal controversy" in question concerned 
pretensions put forward, on the one hand, by Morocco that the territory was 
then a part of the Sherifian State and, on the other, by Mauritania that the 
territory then formed part of the Bilad Shinguitti or Mauritanian entity. 
Accordingly, it appears to the Court that in Question II the words "legal ties 
between this territory and the Kingdom of Morocco and the Mauritanian 
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entity" must be understood as referring to such "legal ties" as may affect the 
policy to be followed in the decolonization of Western Sahara. In this 
connection, the Court cannot accept the view that the legal ties the General 
Assembly had in mind in framing Question II were limited to ties established 
directly with the territory and without reference to the people who may be 
found in it. Such an interpretation would unduly restrict the scope of the 
question, since legal ties are normally established in relation to people. 

86. The Court further observes that, inasmuch as Question II had its origin 
in the contentions of Morocco and Mauritania, it was for them to satisfy the 
Court in the present proceedings that legal ties existed between Western 
Sahara and the Kingdom of Morocco or the Mauritanian entity at the time of 
the colonization of the territory by Spain. 

87. Western Sahara (Rio de Oro and Sakiet El Hamra) is a territory having 
very special characteristics which, at the time of colonization by Spain, 
largely determined the way of life and social and political organization of the 
peoples inhabiting it. In consequence, the legal régime of Western Sahara, 
including its legal relations with neighbouring territories, cannot properly be 
appreciated without reference to these special characteristics. The territory 
forms part of the great Sahara desert which extends from the Atlantic Coast of 
Africa to Egypt and the Sudan. At the time of its colonization by Spain, the 
area of this desert with which the Court is concerned was being exploited, 
because of its low and spasmodic rainfall, almost exclusively by nomads, 
pasturing their animals or growing crops as and where conditions were 
favourable. It may be said that the territory, at the time of its colonization, 
had a sparse population that, for the most part, consisted of nomadic tribes 
the members of which traversed the desert on more or less regular routes 
dictated by the seasons and the wells or water-holes available to them. In 
general, the Court was informed, the right of pasture was enjoyed in common 
by these tribes; some areas suitable for cultivation, on the other hand, were 
subject to a greater degree to separate rights. Perennial water-holes were in 
principle considered the property of the tribe which put them into 
commission, though their use also was open to all, subject to certain customs 
as to priorities and the amount of water taken. Similarly, many tribes were 
said to have their recognized burial grounds, which constituted a rallying 
point for themselves and for allied tribes. Another feature of life in the region, 
according to the information before the Court, was that inter-tribal conflict 
was not infrequent. 

88. These various points of attraction of a tribe to particular localities were 
reflected in its nomadic routes. But what is important for present purposes is 
the fact that the sparsity of the resources and the spasmodic character of the 
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rainfall compelled al1 those nomadic tribes to traverse very wide areas of the 
desert. In consequence, the nomadic routes of none of them were confined to 
Western Sahara; some passed also through areas of southern Morocco, or of 
present-day Mauritania or Algeria, and some even through further countries. 
All the tribes were of the Islamic faith and the whole territory lay within the 
Dar al-Islam. In general, authority in the tribe was vested in a sheikh, subject 
to the assent of the "Juma'a", that is, of an assembly of its leading members, 
and the tribe had its own customary law applicable in conjunction with the 
Koranic law. Not infrequently one tribe had ties with another, either of 
dependence or of alliance, which were essentially tribal rather than territorial, 
ties of allegiance or vassalage. 

89. It is in the context of such a territory and such a social and political 
organization of the population that the Court has to examine the question of 
the "legal ties" between Western Sahara and the Kingdom of Morocco and 
the Mauritanian entity at the time of colonization by Spain. At theconclusion 
of the oral proceedings, as will be seen, Morocco and Mauritania took up 
what was almost a common position on the answer to be given by the Court 
on Question II. The contentions on which they respectively base the legal ties 
which they claim to have had with Western Sahara at the time of its 
colonization by Spain are, however, different and in some degree opposed. 
The Court will, therefore, examine them separately. 

90. Morocco's claim to "legal ties" with Western Sahara at the time of 
colonization by Spain has been put to the Court as a claim to ties of 
sovereignty on the ground of an alleged immemorial possession of the 
territory. This immemorial possession, it maintains, was based not on an 
isolated act of occupatian but on the public display of sovereignty, 
unintermpted and uncontested, for centuries. 

91. In support of this claim Morocco refers to a series of events stretching 
back to the Arab conquest of North Africa in the seventh century A.D., the 
evidence of which is, understandably, for the most part taken from historical 
works. The far-flung, spasmodic and often transitory character of many of 
these events renders the historical material somewhat equivocal as evidence 
of possession of the territory now in question. Morocco, however, invokes 
inter alia the decision of the Permanent Court of International Justice in the 
Legal Status of Eastern Greenland case (P.C.I.J., Series A / B ,  No. 53). 
Stressing that during a long period Morocco was the only independent State 
which existed in the north-west of Africa, it points to the geographical 
contiguity of Western Sahara to Morocco and the desert character of the 
territory. In the light of these considerations, it maintains that the historical 
material suffices to establish Morocco's claim to a title based "upon continued 
display of authority" (loc. cit., p. 45) on the same principles as those applied 
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by the Permanent Court in upholding Denmark's claim to possession of the 
whole of Greenland. 

92. This method of formulating Morocco's claims to ties of sovereignty 
with Western Sahara encounters certain difficulties. As the Permanent Court 
stated in the case concerning the Legal Status of Eastern Greenland, a claim 
to sovereignty based upon continued display of authority involves "two 
elements each of which must be shown to exist: the intention and will to act as 
sovereign, and some actual exercise or  display of such authority" (ibid., 
pp. 45 f). True, the Permanent Court recognized that in the case of claims to 
sovereignty over areas in thinly populated or  unsettled countries, "very little 
in the way of âctual exercise of sovereign rights" (ibid., p. 46) might be 
sufficient in the absence of a competing claim. But, in the present instance, 
Western Sahara, if somewhat sparsely populated, was a territory across which 
socially and politically organized tribes were in constant movement and 
where armed incidents between these tribes were frequent. In the particular 
circumstances outlined in paragraphs 87 and 88 above, the paucity of 
evidence of actual display of authority unambiguously relating to Western 
Sahara renders it difficult to consider the Moroccan claim as on al1 fours with 
that of Denmark in the Eastern Greenlaildcase. Nor is the difficulty cured by 
introducing the argument of geographical unity or contiguity. In fact, the 
information before the Court shows that the geographical unity of Western 
Sahara with Morocco is somewhat debatable, which also militates against 
giving effect to the concept of contiguity. Even if the geographical contiguity 
of Western Sahara with Morocco could be taken into account in the present 
connection, it would only make the paucity of evidence of unambiguous 
display of authority with respect to Western Sahara more difficult to reconcile 
with Morocco's claim to immemorial possession. 

93. In the view of the Court, however, what must be of decisive importance 
in determining its answer to Question II is not indirect inferences drawn from 
events in past history but evidence directly relating to effective display of 
authority in Western Sahara at the time of its colonization by Spain and in the 
period immediately preceding that time (cf. Minquiers and Ecrehos, 
Judgment, I.C.J. Reports 1953, p. 57). As Morocco has also adduced specific 
evidence relating to the time of colonization and the period preceding it, the 
Court will now consider that evidence. 

94. Morocco requests that, in appreciating the evidence, the Court should 
take account of the special structure of the Sherifian State. No rule of 
international law, in the view of the Court, requires the structure of a State to 
follow any particular pattern, as is evident from the diversity of the forms of 
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State found in the world today. Morocco's request is therefore justified. At the 
same time, where sovereignty over territory is claimed, the particular 
structure of a State may be a relevant element in appreciating the reality or 
otherwise of a display of State activity adduced as evidence of that 
sovereignty. 

95. That the Sherifian State at the time of the Spanish colonization of 
Western Sahara was a State of a special character is certain. Its special 
character consisted in the fact that it was founded on the common religious 
bond of Islam existing among the peoples and on the allegiance of various 
tribes to the Sultan, through their caids or sheikhs, rather than on the notion 
of territory. Common religious links have, of course, existed in many parts of 
the world without signifying a legal tie of sovereignty or subordination to a 
ruler. Even the Dar al-Islam, as Morocco itself pointed out in its oral 
statement, knows and then knew separate States within the common religious 
bond of Islam. Political ties of allegiance to a ruler, on the other hand, have 
frequently formed a major element in the composition of a State. Such an 
allegiance, however, if it is to afford indications of the ruler's sovereignty, 
must clearly be real and manifested in acts evidencing acceptance of his 
political authority. Otherwise, there will be no genuine display or exercise of 
State authority. l t  follows that the special character of the Moroccan State 
and the special forms in which its exercise of sovereignty may, in 
consequence, have expressed itself, do not dispense the Court from 
appreciating whether at the relevant time Moroccan sovereignty was 
effectively exercised or displayed in Western Sahara. 

96. It has been stated before the Court, and not disputed in the course of 
the proceedings, that at the relevant period the Moroccan State consisted 
partly of what was called the Bled Makhzen, areas actually subject to the 
Sultan, and partly of what was called the Bled Siba, areas in which de facto 
the tribes were not submissive to the Sultan. Morocco states that the two 
expressions, Bled Makhzen and Bled Siba,. merely described two types of 
relationship between the Moroccan local authorities and the central power, 
not a territorial separation; and that the existence of these different types did 
not affect the unity of Morocco. Because of a common cultural heritage, the 
spiritual authority of the Sultan was always accepted. Thus the difference 
between the Bled Makhzen and the Bled Siba, Morocco maintains, did not 
reflect a wish to challenge the existence of the central power so much as the 
conditions for the exercise of that power; and the Bled Siba was, in practice, 
a way of affecting an administrative decentralization of authority. Against 
this view it is stated that what characterized the Bled Siba was that it was 
not administered by the Makhzen; it did not contribute contingents to 
the' Sherifian army; no taxes were collected there by the Makhzen; the 
government of the people was in the hands of caids appointed by the tribes, 
and their powers were derived more from the acquiescence of the tribes than 
from any delegation of authority by the Sultan; even if these local powers did 
not totally reject any connection with the Sherifian State, in reality they 
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100. Spain, on the other hand, maintains that there is a striking absence of 
any documentary evidence or other traces of a display of political authority 
by Morocco with respect to Western Sahara. The acts of appointment of caids 
produced by Morocco, whether dahirs or official correspondence, do not in 
Spain's view relate to Western Sahara but to areas within southern 
Morocco such as the Noun and the Dra'a; nor has any document of 
acceptance by the recipients been adduced. Furthermore, according to Spain, 
these alleged appointments as caid were conferred on sheikhs already elected 
by their own tribes and were, in truth, only titles of honour bestowed on 
existing and de facto independent local rulers. As to the Tekna confederation, 
its two parts are said to have been in quite different relations to the Sultan: 
only the settled Tekna, established in southern Morocco, acknowledged their 
political allegiance to the Sultan, while the nomadic septs of the tribe who 
traversed the Western Sahara were "free" Tekna, autonomous and 
independent of the Sultan. Nor was Ma ul-'Aineen, according to Spain, at 
any time the personal representative of the Sultan's authority in Western 
Sahara; on the contrary, he exercised his authority to the south of the Dra'a in 
complete independence of the Sultan; his relations with the Sultan were based 
on mutual respect and a common interest in resisting French expansion from 
the south; they were relations of equality, not political ties of allegiance or of 
sovereignty. 

101. Further, Spain invokes the absence of any evidence of the payment of 
taxes by tribes of Western Sahara and denies al1 possibility of such evidence 
being adduced; according to Spain, it was a characteristic even of the Bled 
Siba that the tribes refused to be taxed, and in Western Sahara there was no 
question of taxes having been paid to the Makhzen. As to the Sultan's 
expeditions of 1882 and 1886, these, according to Spain, are shown by the 
historical evidence never to have reached Western Sahara or even the Dra'a, 
but only the Souss and the Noun; nor did they succeed in completely 
subjecting even those areas; and they cannot therefore constitute evidence of 
display of authority with respect to Western Sahara. Their purpose, Spain 
maintains, was to prevent commerce between Europeans and the tribes of the 
Souss and Noun, and this purpose was unrelated to Western Sahara. Again, 
the alleged acts of resistance in Western Sahara to foreign penetration are 
said by Spain to have been nothing more than occasional raids to obtain 
booty or hostages for ransom and to have nothing to do with display of 
Moroccan authority. In general, both on geographical and on other grounds, 
Spain questions the unity of the Saharan region with the regions of southern 
Morocco. 

102. Mauritania's views, in so far as they relate to Morocco's pretensions 
to have exercised sovereignty over Western Sahara at the time of its 
colonization, may be summarized as follows: Mauritania does not oppose 
Morocco's claim to have displayed its authority in some, more northerly, 
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areas of the territory. Thus it does not dispute the allegiance at that time of the 
Tekna confederation to the Sultan, nor Morocco's claim that, through the 
intermediary of Tekna caids in southern Morocco, it exercised a measure of 
authority over Tekna nomads who traversed those areas of Western Sahara. 
Mauritania does not, however, admit the allegiance of other tribes in Western 
Sahara to the Sultan, as it considers them to belong to the Bilad Shinguitti, or 
Mauritanian entity. In particular, like Spain, it maintains that the Regheibat 
were a tribe of marabout warriors wholly independent of both the Tekna 
caids and the Sultan, and that their links were rather with the tribes of the 
Bilad Shinguitti. Again, Mauritania does not admit that the marabout sheikh, 
Ma &'Aineen, represented the authority of the Sultan in Western Sahara. 
Instead, it insists that he was a Shinguitti personality, who acquired influence 
and renown as head of a religious brotherhood in the Bilad Shinguitti and 
also became a political figure in the Sakiet El Hamra in the later stages of 
his life. Like Spain also, Mauritania maintains that, as a political figure 
organizing and leading resistance to French penetration, Ma ul-'Aineen dealt 
with the Sultan on a basis of CO-operation between equals; and that the 
relation between them was not one of allegiance but of an alliance, lasting 
only until the time came when the sheikh proclaimed himself Sultan. 

103. The Court does not overlook the position of the Sultan of Morocco as 
a religious leader. In the view of the Court, however, the information and 
arguments invoked by Morocco cannot, for the most part, be considered as 
disposing of the difficulties in the way of its claim to have exercised effectively 
interna1 sovereignty over Western Sahara. The material before the Court 
appears to support the view that almost al1 the dahirs and other acts 
concerning caids relate to areas situated within present-day Morocco itself 
and do not in themselves provide evidence of effective display of Moroccan 
authority in Western Sahara. Nor can the information furnished by Morocco 
be said to provide convincing evidence of the imposition or levying of 
Moroccan taxes with respect to the territory. As to Sheikh Ma ul-'Aineen, the 
complexjties of his career may leave doubts as to the precise nature of his 
relations with the Sultan, and different interpretations have been put upon 
them. The material before the Court, taken as a whole, does not suffice to 
convince it that the activities of this sheikh should be considered as having 
constituted a display of the Sultan's authority in Western Sahara at the time 
of its colonization. 

104. Furthermore, the information before the Court appears to confirm 
that the expeditions of Sultan Hassan 1 to the south in 1882 and 1886 both had 
objects specifically directed to the Souss and the Noun and, in fact, did not go 
beyond the Noun; so that they did not reach even as far as the Dra'a, still less 
Western Sahara. Nor does the material furnished lead the Court to conclude 
that the alleged acts of resistance in Western Sahara to foreign penetration 
could be considered as acts of the Moroccan State. Similarly, the despatch of 
arms by the Sultan to Ma ul-'Aineen and others to encourage their resistance 
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to French penetration to the east of Western Sahara is, in any case, open to 
other interpretations than the display of the Sultan's authority. Again, 
although Morocco asserts that the Regheibat tribe always recognized the 
suzerainty of the Tekna confederation, and through them that of the Sultan 
himself, this assertion has not been supported by any convincing evidence. 
Moreover, both Spain and Mauritania insist that this tribe of marabout 
warriors was wholly independent. 

105. Consequently, the information before the Court does not support 
Morocco's claim to have exercised territorial sovereignty over Western 
Sahara. On the other hand, it does not appear to exclude the possibility that 
the Sultan displayed authority over some of the tribes in Western Sahara. 
That this was so with regard to the Regheibat or other independent tribes 
living in the territory could clearly not be sustained. The position is different, 
however, with regard to the septs of the Tekna whose routes of migration are 
established as having included the territory of the Tekna caids within 
Morocco as well as parts of Western Sahara. Tme, the territory of the Tekna 
caids in the Noun and the Dra'a were Bled Siba at the relevant period and the 
subordination of the Tekna caids to the Sultan was sometimes uncertain. But 
the fact remains that the Noun and the Dra'a were recognized to be part of the 
Sherifian State and the Tekna caids to represent the authority of the Sultan. 
No doubt, as appears from previous paragraphs, the allegiance of the 
nomadic septs of the Tekna to the Tekna confederation has been in dispute in 
the present proceedings. The mere fact that those Tekna septs in their 
nomadic journeys spent periods of time within the territory of the caids of the 
Tekna confederation appears, however, to the Court to lend support to the 
view that they were subject, at least in some measure, to the authority of 
Tekna caids. The Court at the same time notes that Mauritania considers 
these Tekna septs to have been in "Moroccan fealty". 

106. Furthermore, the material before the Court contains various 
indications of some projection of the Sultan's authority to certain Tekna 
tribes or septs nomadizing in Western Sahara. Such indications are, for 
example, to be found in certain documents relating to the recovery of 
shipwrecked seamen and other foreigners held captive by Teknas in Western 
Sahara; in documents showing that on some occasions, notably the Sultan's 
visits to the south in 1882 and 1886, he received the allegiance of certain 
nomadic tribes which came from Western Sahara for the purpose; and in 
letters from the Sultan to Tekna caids requesting the performance of certain 
acts to the south of the Noun and the Dra'a. Accordingly, and after taking 
due account of any contradictory indications, the Court considers that, taken 
as a whole, the information before it shows the display of some authority by 
the Sultan, through Tekna caids, over the Tekna septs nomadizing in Western 
Sahara. 
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107. Thus, even taking account of the specific structure of the Sherifian 
State, the material so far examined does not establish any tie of territorial 
sovereignty between Western Sahara and that State. It does not show that 
Morocco displayed effective and exclusive State activity in Western Sahara. 
It does however provide indications that a legal tie of allegiance had existed at 
the relevant period between the Sultan and some, but only some, of the 
nomadic peoples of the territory. 

108. The Court must now examine whether its appreciation of the legal 
situation which appears from a study of the interna1 acts invoked by Morocco 
is affected to any extent by a consideration of the international acts said by it 
to show that the Sultan's sovereignty was directly or indirectly recognized as 
extending to the south of the Noun and the Dra'a. The material upon which it 
relies may conveniently be considered under four heads: 

(a) A series of Moroccan treaties, and more especially a treaty with Spain of 
1767, and treaties of 1836, 1856 and 1861 with the United States, Great 
Britain and Spain respectively, provisions of which deal with the rescue 
and safety of mariners shipwrecked on the Coast of Wad Noun or its 
vicinity. 

(b) A Moroccan treaty with Great Britain of 1895 in which Great Britain, it 
is claimed, recognized "the lands that are between Wad Draa and Cape 
Bojador, and which are called Terfaya above named, and al1 the lands 
behind it" as part of Morocco. 

(c) Diplomatic correspondence concerning the implementation of Article 8 
of the Treaty of Tetuan of 1860 and an alleged agreement with Spain of 
1900 relating to the cession of Ifni, which are claimed to show Spanish 
recognition of Moroccan sovereignty as far southwards as Cape 
Bojador. 

(d) A Franco-German exchange of letters of 1911 which expressed the 
understanding of the parties that "Morocco comprises al1 that part of 
northern Africa which is situated between Algeria, French West Africa, 
and the Spanish colony of Rio de Oro". 

109. The treaty provisions cited by Morocco begin with Article 18 of the 
Treaty of Marrakesh of 1767, the interpretation of which is in dispute 
between Morocco and Spain. This Article concerned a project of the Canary 
Islanders to set up a trading and fishing post on "the coasts of Wad Noun", 
according to Morocco, or "to the south of the River Noun", according to 
Spain, and the dispute is as to the scope of the Sultan's disavowal in Article 18 
of any responsibility with respect to such a project. Morocco states that in the 
Arabic text the Article has the following meaning: 
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"His Imperial Majesty warns the inhabitants of the Canaries against 
any fishing expedition to the coasts of Wad Noun and beyond. He 
disclaims any responsibility for the way they may be treated by the Arabs 
of the country, to whom it is difficult to apply decisions, since they have 
no fixed residence, travel as they wish and pitch their tents where they 
choose. The inhabitants of the Canaries are certain to be maltreated by 
those Arabs." 

It contends, moreover, that this Arabic text is the only "official text" and 
should have preference also as being the more limited interpretation. On the 
basis of the Arabic text, it maintains that the Article signifies that the Sultan 
was recognized to have the power to take decisions with respect to the 
inhabitants of "Wad Noun and beyond", though it was difficult to apply his 
decisions to them. 

110. Spain, however, stresses that the Spanish text of the treaty is also an 
original text, which is equally authentic and has the following meaning: 

"His Imperial Majesty refrains from expressing an opinion with 
regard to the trading post which His Catholic Majesty wishes to establish 
to the south of the River Noun, since he cannot take responsibility for 
accidents and misfortunes, because his domination [sus dominios]does 
not extend so far. . . . Northwards from Santa Cruz, His Imperial 
Majesty grants to the Canary Islanders and the Spaniards the right of 
fishing without authorizing any other nation to d o  so." 

It also disputes the meaning attributed by Morocco to the crucial words in the 
Arabic text and maintains that the meaning found in the Spanish text is 
confirmed by the wording of contemporary letters sent by the Sultan to 
King Carlos III, as well as other diplomatic material, and by a later 
Hispano-Moroccan treaty of 1799. Morocco, it should be interposed, in its 
turn questions the meaning given by Spain to certain words in the Arabic 
texts of the Sultan's letters and the 1767 treaty. Spain, however, on the basis of 
its interpretations of the various texts, contends that Article 18 of that treaty, 
far from evidencing Spanish recognition of the Sultan's sovereignty to the 
south of the Wad Noun, constitutes a disavowal by the Sultan himself of any 
pretensions to authority in that region. 

1 1  1 .  The Court does not find it necessary to resolve the controversy 
regarding the text of Article 18 of  this early treaty, because a number of later 
treaties, closer to the time of the colonization of Western Sahara and thus 
more pertinent in the present connection, contained clauses of a similar 
character, concerning mariners shipwrecked on coasts of the Wad Noun. It 
confines itself, therefore, to the following observations: In so far as this, or 
any other treaty provision, is relied upon by Morocco as showing 
international recognition by another State of Moroccan sovereignty, it would 
be difficult to consider such international recognition as established on the 
sole basis of a Moroccan text diverging materially from an authentic text of 



WESTERN SAHARA (ADVISORY OPINION) 5 1 

the same treaty written in the language of the other State. In any event, the 
question of international recognition which Morocco claims to be raised by 
Article 18 of the Treaty of 1767 hinges upon the meaning to be given to such 
phrases as "Wad Noun and beyond" and "to the south of the River Noun", 
which is also a matter in dispute and calls for consideration in connection 
with the later treaties. 

1 12. Article 18 of the 1767 treaty is indeed superseded for present purposes 
by provisions in Article 38 of the Hispano-Moroccan Treaty of Commerce 
and Navigation of 20 November 1861, which itself followed the mode1 of 
similar provisions in treaties signed by Morocco with the United States in 
1836 and with Great Britain in 1856. The relevant provisions of the 1861 
treaty ran: 

"If a Spanish vessel of war or merchant ship get aground or be 
wrecked on any part of the coasts of Morocco, she shall be respected and 
assisted in every way, in conformity with the laws of friendship, and the 
said vessel and everything in her shall be taken care of and returned to 
her owners, or to the Spanish Consul-General . . . If a Spanish vessel be 
wrecked at Wad Noun or on any other part of its coast, the Sultan of 
Morocco shall make use of his authority to save and protect the master 
and crew until they return to their country, and the Spanish 
Consul-General, Consul, Vice-Consul, Consular Agent, or person 
appointed by them shall be allowed to collect every information they 
may require . . . The Governors in the service of the Sultan of Morocco 
shall likewise assist the Spanish Consul-General, Consul, Vice-Consul, 
Consular Agent or person appointed by them, in their investigations, 
according to the laws of friendship." 

Morocco considers that these provisions, and similar provisions in other 
treaties, recognize the existence of Moroccan authorities in the Noun and 
Western Sahara, in the form of Governors in the service of the Sultan of 
Morocco, and also the effective possibilities of action by those Governors. It 
also argues that they recognize Moroccan sovereignty over Western Sahara 
because under Article 38 the Spanish authorities receive permission to 
enquire into the fate of shipwrecked mariners and derive that permission 
from the Sultan. 

113. Morocco further considers that this view of the treaty provisions is 
confirmed by Spanish diplomatic documents relating to the recovery in 1863 
of nine sailors from the Spanish vessel Esmeralda who had been captured, 
while fishing, by "Moors of the frontier coast". According to the documents, 
this incident occurred "more than 180 miles south of Cape Noun" and the 
Moors had demanded a ransom. The Spanish Minister of State had then 
instructed the Spanish Minister in Morocco to make the necessary request to 
the Sultan, pursuant to Article 38 of the 1861 treaty, "to use his powers to 
rescue the captive sailors". In due course the sailors were reported to have 
been freed and to be in the hands of Sheikh Beyrouk of the Noun; and the 
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Spanish Minister in Morocco was authorized to make a gift to the sheikh as a 
mark of gratitude. 

114. Spain, on the other hand, claims that the origin of the shipwreck 
clauses was directly connected with the state of insubordination in the Souss 
and the Noun, and stresses that the treaties contained two systems of rescue 
and protection. One system, which it calls the general system, provided for 
areas where the Sultan did exercise his authority and undertook to use his 
normal powers to protect the shipwrecked. The other was a special régime for 
the Wad Noun. If a vesse1 were shipwrecked at the Wad Noun or beyond, the 
treaty provisions gave a different answer as to the duty of the Sultan. In that 
case, he did not "order" or  "protect" but undertook to try to liberate the 
shipwrecked persons so far as he was able; and in order to d o  that he would 
use his influence with the peoples neighbouring on his realm and negotiate the 
ransoming of the sailors, usually with the local authorities. It was not, Spain 
considers, a matter of his exercising his own authority. 

115. Spain also refers to various diplomatic documents relating to the 
recovery of sailors from a number of shipwrecked vessels as confirming the 
above interpretation of the clauses. Those documents, it States, show that in 
al1 those cases, including that of the Esmeralda, it was the intervention of the 
Beyrouk family, the sheikhs of the Wad Noun, which was decisive for the 
liberation of the captives, and that they negotiated directly with the Spanish 
Consul at Mogador. In one case, according to these documents, Sheikh 
Beyrouk informed the Spanish authorities that he had resisted the Sultan's 
efforts to wrest the prisoners from him and that their liberation had been 
achieved only when he himself had "negotiated the affair with the Spanish 
nation". According to Spain, this evidence indicates that to the north of 
Agadir the power of the Sultan was exercised and the Sultan could give 
orders; from Agadir to the south, in the Souss, the Noun and the Dra'a, the 
Sultan negotiated with local powers, he could not give orders; and this, Spain 
says, explains the cardinal role played by Sheikh Beyrouk in these matters. 

116. Implicit in Morocco's clairn that these treaties signify international 
recognition of the exercise of its sovereignty in Western Sahara is the 
proposition that phrases such as "the coasts of Wad Noun", "to the south of 
Wad Noun" or "Wad Noun and beyond" are apt to comprise Western 
Sahara. This proposition it advances on the basis that "Wad Noun" was a 
term used with two meanings: one narrow and restricted to the Wad Noun 
itself, the other wider and covering not only the Wad Noun but the Dra'a and 
the Sakiet El Hamra. This wider meaning, it indicates, was the one with which 
the term was used in Moroccan documents and treaties. Spain, on the other 
hand, maintains that no evidence has been adduced to demonstrate the use of 
the term Wad Noun with that special meaning, that there is no trace of it in the 
cartography of the period and that the testimony of travellers and explorers is 
conclusive as to the geographical separation of the Wad Noun country from 
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the Sakiet El Hamra. It is for Morocco to demonstrate convincingly the use of 
the term with that special meaning (cf. Legal Status of Eastern Greenland, 
P.C.I.J., Series A / B ,  No. 53, p. 49) and this demonstration, in the view of the 
Court, is lacking. 

117. In the particular case of the Esmeralda ; as the Court has already 
noted, Morocco points to documents showing a request by Spain to the 
Sultan in 1863 for the application of Article 38 of the Treaty of 1861 in respect 
of an incident which had occurred more than 180 miles to the south of Cape 
Noun. That incident may, therefore, be invoked as indicating Spain's 
recognition of the applicability of the treaty provision in relation to that part 
of the Coast of Western Sahara. But those documents, especially when read 
together with further documents before the Court relating to the same 
incident, do not appear to warrant the conclusion that Spain thereby also 
recognized the Sultan's territorial sovereignty over that part of Western 
Sahara. The documents, and the whole incident, appear rather ta confirm the 
view that Article 38, and other similar provisions, concerned, instead, the 
exercise of the personal authority or influence of the Sultan, through the 
Tekna caids of the Wad Noun, to negotiate the ransom of the shipwrecked 
sailors from the tribe holding them captive to the south of the Wad Noun. 
Clearly, Morocco is correct in saying that these provisions would have been 
pointless if the other State concerned had not considered the Sultan to be in a 
position to exercise some authority or influence over the people holding the 
sailors captive. But it is a quite different thing to maintain that those 
provisions implied international recognition by the other State concerned of 
the Sultan as territorial sovereign in Western Sahara. 

118. Examination of the provisions discussed above shows therefore, in 
the view of the Court, that they cannot be considered as implying 
international recognition of the Sultan's territorial sovereignty in Western 
Sahara. It confirms that they are to be understood as concerned with the 
display of the Sultan's authority or influence in Western Sahara only in terms 
of ties of allegiance or of personal influence in respect of some of the nomadic 
tribes of the territory. 

119. The Anglo-Moroccan Agreement of 13 March 1895 is invoked by 
Morocco as evidencing specific international recognition by Great Britain 
that Moroccan territory reached as far south as Cape Bojador. This treaty 
concerned the purchase by the Sultan from the North-West African 
Company of the trading-station which had been set up at Cape Juby some 
years previously by agreements made between Mr. Donald Mackenzie and 
Sheikh Beyrouk. The treaty of 1895 provided inter alia that, if the Moroccan 
Government bought the trading-station from the Company, "no one will have 
any clairn to the lands that are between Wad Draa and Cape Bojador, and 
which are called Terfaya above named, and al1 the lands behind it, because al1 
this belongs to the territory of Morocco". A further clause provided that the 
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Moroccan Government in turn undertook that "they will not give any part of 
the above-named lands to any-one whatsoever without the concurrence of the 
English Government". Morocco asks the Court to see these provisions as 
constituting express recognition by Great Britain of Moroccan sovereignty at 
the relevant period in al1 the land between the Wad Dra'a and Cape Bojador 
and the hinterland. 

120. The difficulty with this interpretation of the 1895 treaty is that it is 
at variance with the facts as shown in the diplomatic correspondence 
surrounding the transaction concerning the Mackenzie trading-station; 
Numerous documents relating to this transaction and presented to the Court 
show that the position repeatedly taken by Great Britain was that Cape Juby 
was outside Moroccan territory, which in its view did not extend beyond the 
Dra'a. In the light of this material the provisions of the 1895 treaty invoked by 
Morocco appear to the Court to represent an agreement by Great Britain not 
to question in future any pretensions of the Sultan to the lands between the 
Dra'a and Cape Bojador, and not a recognition by Great Britain of 
previously existing Moroccan sovereignty over those lands. In short, what 
those provisions yielded to the Sultan was acceptance by Great Britain not of 
his existing sovereignty but of his interest in that area. 

121. Morocco also asks the Court to find indications of Spanish 
recognition of Moroccan sovereignty southwards as far as Cape Bojador in 
diplomatic material concerning the implementation of Article 8 of the Treaty 
of Tetuan of 1860 and an agreement of 1900 alleged to have been concluded 
with Spain in that connection. By Article 8 of the Treaty of Tetuan, the Sultan 
had agreed to concede to Spain "in perpetuity, on the Coast of the Ocean, near 
Santa Cruz la Pequefia, the territory sufficient for the construction of a 
fisheries establishment, as Spain possessed in prior times". Morocco invokes 
a diplomatic Note of 19 October 1900 from the Spanish Ambassador in 
Brussels to the Belgian Foreign Minister, which referred to instructions 
having been given to the Spanish representative in Tangier "to negotiate an 
exchange between the port of Ifni and another port situated between Ifni and 
Cape Bojador as well as the cession of the city of Terfaya between the Dra'a 
and Cape Bojador . . .". In the same year a publication in Spain appeared to 
give some substance to the suggestion that as a result of those negotiations a 
protocol had been concluded in this connection. 

122. Spaiq however, denies altogether the existence of any such protocol, 
which, it argues, Morocco could not have failed to produce if it had been 
concluded; for Morocco itself would have been one of the parties to this 
alleged agreement. An examination of its archives, Spain States, shows that no 
agreement was concluded at the time of the mission, although the press 
published erroneous news on the subject at the time. Mauritania also voices 
strong doubts as to the existence of the alleged protocol. Itlfurther says: 
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"In the absence of direct evidence, and faced with second-hand 
references, which are geographically vague and general, it is difficult to 
express a view on the question, and in particular to draw any conclusions 
as to territorial recognitions by the Spanish G~vernment.~' 

123. The doubts raised by both Spain and Mauritania as to the alleged 
protocol of 1900 have not been dispelled by -the material before the Court. 
The Court is not, therefore, able to take the possible existence of such a 
document into account. 

124. There remains the exchange of letters annexed to the Agreement 
between France and Germany of 4 November 191 1, which Morocco presents 
as recognition by those Powers of Moroccan sovereignty over the Sakiet El 
Hamra. In Article 1 of the Agreement Germany undertook not to interfere 
with the action of France in Morocco. The exchange of letters then further 
provided that: 

"Germany will not intervene in any special agreements which France 
and Spain may think fit to conclude with each other on the subject of 
Morocco, it being understood that Morocco comprises al1 that part of 
northern Africa which is situated between Algeria, French West Africa 
and the Spanish colony of Rio de Oro." 

It is on these last words that Morocco relies; and it maintains that, whatever 
construction is put upon the exchange of letters, those words mean that the 
agreement recognized that the Sakiet El Hamra belonged to Morocco. In 
support of this contention, it refers to certain diplomatic letters which are 
claimed to show that, when France and Germany drew up the exchange, they 
meant "to posit the principle that the Sakiet El Hamra was part of Moroccan 
territory". 

125. Spain, on the other hand, points to Article 6 of the earlier 
Franco-Spanish Convention of 3 October 1904, which stated: 

". . . the Government of the French Republic acknowledges that Spain 
has henceforward full liberty of action in regard to the territory 
comprised between the 26" and 27" 40' north latitude and the 11th 
meridian West of Paris, which are outside the limits of Morocco". 

It further points to Article 2 of the Franco-Spanish Convention of 
27 November 1912 as providing expressly that Article 6 of the 1904 
Convention was to "remain effective". In those two Conventions, it observes, 
France clearly recognized that the Sakiet El Hamra was "outside the limits of 
Morocco". At the same time, it contests the view expressed by Morocco in the 
proceedings that these Conventions are not opposable to Morocco. It also 
draws attention to other diplomatic material relating to the 191 1 exchange 
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of letters and claimed by it to show that this was concerned with 
Franco-German relations and not with the existing frontier of Morocco. 

126. In the present connection, the Court emphasizes, the question at issue 
is not the Spanish position in the Sakiet El Hamra but the alleged recognition 
by other States of Moroccan sovereignty over the Sakiet El Hamra at the time 
of colonization by Spain. Accordingly the question of how far any of these 
agreements may or may not be opposable to any of the States concerned does 
not arise. The various international agreements referred to by Morocco and 
Spain are of concern to the Court only in so far as they rnay contain 
indications of such recognition. These agreements, in the opinion of the 
Court, are of limited value in this regard; for it was not their purpose either to 
recognize an existing sovereignty over a territory or to deny its existence. 
Their purpose, in their different contexts, was rather to recognize or reserve 
for one or both parties a "sphere of influence" as understood in the practice of 
that time. In other words, one party granted to the other freedom of action in 
certain defined areas, or promised non-interference in an area claimed by the 
other party. Such agreements were essentially contractual in character. This is 
why one party might be found acknowledging in 1904, vis-à-vis Spain, that 
the Sakiet El Hamra was "outside the limits of Morocco" in order to allow 
Spain full liberty of action in regard to that area, and yet employing a 
different geographical description of Morocco in 191 1 in order to ensure the 
complete exclusion of Germany from that area. 

127. In consequence, the Court finds difficulty in accepting the 
Franco-German exchange of letters of 191 1 as constituting recognition of the 
limits of Morocco rather than of the sphere of France's political interests 
vis-à-vis Germany. 

128. Examination of the various elements adduced by Morocco in the 
present proceedings does not, therefore, appear to the Court to establish the 
international recognition by other States of Moroccan territorial sovereignty 
in Western Sahara at the time of the Spanish colonization. Some elements, 
however, more especially the material relating to the recovery of shipwrecked 
sailors, do provide indications of international recognition at the time of 
colonization of authority or influence of the Sultan, displayed through Tekna 
caids of the Noun, over some nomads in Western Sahara. 

129. The inferences to be drawn from the information before the Court 
concerning interna1 acts of Moroccan sovereignty and from that concerning 
international acts are, therefore, in accord in not providing indications of the 
existence, at the relevant period, of any legal tie of territorial sovereignty 
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between Western Sahara and the Moroccan State. At the same time, they are 
in accord in providing indications of a legal tie of allegiance between the 
Sultan and some, though only some, of the tribes of the territory, and in 
providing indications of some display of the Sultan's authority or influence 
with respect to those tribes. Before attempting, however, to formulate more 
precisely its conclusions as to the answer to be given to Question II in the case 
of Morocco, the Court must examine the situation in the territory at  the time 
of colonization in relation to the Mauritanian entity. This is so because the 
"legal ties" invoked by Mauritania overlap with those invoked by Morocco. 

130. The Court will therefore now take up the question of what were 
the legal ties which existed between Western Sahara, at the time of its 
colonization by Spain, and the Mauritanian entity. As the very formulation 
of Question II implies, the position of the Islamic Republic of Mauritania in 
relation to Western Sahara at  that date differs from that of Morocco for the 
reason that there was not then any Mauritanian State in existence. In 
the present proceedings Mauritania has expressly accepted that the 
"Mauritanian entity" did not then constitute a State; and also that the present 
statehood of Mauritania "is not retroactive". Consequently, it is clear that it 
is not legal ties of State sovereignty with which the Court is concerned in the 
case of the "Mauritanian entity" but other legal ties. It also follows that 
the first point for the Court's consideration is the legal nature of the 
"Mauritanian entity" with which Western Sahara is claimed by Mauritania to 
have had those legal ties at  the time of colonization by Spain. 

131. The term "Mauritanian entity", as appears from the information 
before the Court, is a term first employed during the session of the General 
Assembly in 1974 at  which resolution 3292 (XXIX) was adopted. This term, 
Mauritania maintains, was used by the General Assembly to denote the 
cultural, geographical and social entity which existed at  the time in the region 
of Western Sahara and within which the Islamic Republic of Mauritania was 
later to be created. That such is the sense in which the term is used in Question 
II has not been disputed. 

132. Explaining its concept of the Mauritanian entity at the time of the 
colonization of Western Sahara, Mauritania has stated: 

(a) Geographically, the entity covered a vast region lying between, on the 
east, the meridian of Timbuktu and, on the West, the Atlantic, and 
bounded on the south by the Senegal river and on the north by the Wad 
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Sakiet El Hamra. In the eyes both of its own inhabitants and of the 
Arabo-Islamic communities, that region constituted a distinct entity. 
That entity was the Bilad Shinguitti, or Shinguitti country, which 
constituted a distinct human unit, characterized by a common language, 
way of life and religion. It had a uniform social structure, composed of 
three "orders": warrior tribes exercising political power; marabout tribes 
engaged in religious, teaching, cultural, judicial and economic activities; 
client-vassal tribes under the protection of a warrior or marabout tribe. 
A further characteristic of the Bilad Shinguitti was the much freer status 
of women than in neighbouring Islamic societies. The most significant 
feature of the Bilad Shinguitti was the importance given to the marabout 
tribes, who created a strong written cultural tradition in religious studies, 
education, literature and poetry; indeed, its fame in the Arab world 
derived from the reputation acquired by its scholars. 

133. According to Mauritania, two types of political authority were found 
in the Bilad Shinguitti: the emirates and the tribal groups not formed into 
emirates. The major part of the Shinguitti country was composed of the four 
Emirates of the Trarza, the Brakna, the Tagant and the Adrar, where the town 
of Shinguit is situated. This town was both the centre of Shinguitti culture and 
a crossroads of the caravan trade, so that the Emirate of the Adrar became the 
pole of attraction for the important nomadic tribes of the Sahara. At the time 
of the Spanish colonization of Western Sahara, Mauritania maintains, the 
Emir of the Adrar was the principal political figure of the north and 
north-west Shinguitti country, and possessed "an influence extending from 
the Sakiet El Hamra to the Senegal". In this connection, it invokes the 
testimony of the Spanish explorer, Captain Cervera, who in 1886 concluded 
with the Emir at 'Ijil a treaty by which, had it been ratified, Spain would have 
been recognized as sovereign of the whole Adrar at-Tmarr. He had reported 
at the time that it was thanks to the Emir that several tribal chiefs were 
assembled at 'Ijil; that it was under the Emir's protection that the Spanish 
delegation had been able to attend the meeting safely; and that the parties to 
the two treaties concluded on that occasion included chiefs not only of tribes 
of the Adrar but also of tribes from West of the Emirate, Le., from the territory 
of the Rio de Oro. 

134. In addition to the four emirates, Mauritania mentions a number of 
other tribal groups, not formed into emirates, which existed in Western 
Sahara at the time of its colonization by Spain. Among these it names as 
the main tribes the 'Aroussiyeen, Oulad Deleim, Oulad Bu-Sba', Ahil 
Barik-Allah and Regheibat. It maintains that al1 these tribes and the four 
emirates themselves were both autonomous and independent, not ack- 
nowledging any tie of political allegiance to the Sultan of Morocco. Their 
independence, it States, is shown by the numerous treaties which they signed 
with foreign Powers, and by the fact that "the emirs, sheikhs and other tribal 
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chiefs were riever invested by outside authorities and always derived their 
powers from the special rules governing the devolution of power in the 
Shinguitti entity". Each emirate and tribal group was autonomously 
administered by its ruler, whose appointment and important acts were 
subject to the assent of the assembly of the Juma'a. 

135. Mauritania recognizes that the emirates and the tribes were not under 
any common hierarchical structure. "In this respect", it has said: 

". . . the Shinguitti entity could not be assimilated to a State, nor to a 
federation, nor even to a confederation, unless one saw fit to give that 
name to the tenuous political ties linking the various tribes". 

Within the entity there were "great confederations of tribes, or emirates 
whose influence, in the form sometimes of vassalage and sometimes of 
alliance, extended far beyond their own frontiers". Even so, Mauritania 
recognizes that this is not a sufficient basis for saying that "the Shinguitti 
entity was endowed with international personality, or enjoyed any 
sovereignty as the word was understood at that time". 

136. The Bilad Shinguitti, according to Mauritania, was a community 
having its own cohesion, its own special characteristics, and a common 
Saharan law concerning the use of water-holes, grazing lands and 
agricultural lands, the regulation of inter-tribal hostilities and the settlement 
of disputes. Within this community: 

"It was in reality the component entities which were endowed with the 
legal personalities or sovereignties, Save in so far as these had been 
wholly or partly alienated, by ties of vassalage or alliance, to other such 
components. The sovereignty of the different component entities 
obviously derived from their practice"; 

each body, as master of a territory, ensured the protection of the territory and 
of its subjects against acts of war or pillage and, correspondingly, its mler had 
the duty to safeguard outsiders who sought his protection. When the emirs or 
sheikhs formed alliances with or waged war on one another, it was a question 
of relations between equals. But the existence of the community became 
apparent when its independence was threatened, as is shown, in the view of 
Mauritania, by the concerted effort made by the tribes throughout the 
Shinguitti country to resist French penetration. 

137. At the same time, Mauritania lays emphasis on the special 
characteristics of the Saharan area and the nomadic existence of many of the 
tribes which have already been referred to in this Opinion. Life in the arid 
areas of the Shinguitti country, it observes, required the continuous quest for 
suitable pastures and water-holes; and each tribe had a well-defined 
migration area with established migration routes determined by the location 
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of water-holes, burial grounds, cultivated areas and pastures. The colonial 
Powers, it further observes, in drawing frontiers took no account of these 
human factors and in particular of the tribal territories and migration routes, 
which were, as a result, bisected and even trisected by those artificial frontiers. 
Nevertheless, the tribes of necessity continued to make their traditional 
migrations, traversing the Shinguitti country comprised within the territory 
of the present-day Islamic Republic of Mauritania and Western Sahara. The 
same families and their properties were to be found on either side of the 
artificial frontier. Some wells, lands and burial grounds of the Rio de Oro, for 
example, belonged to Mauritanian tribes, while watering places and palm 
oases in what is now part of the Islamic Republic were the properties of tribes 
of Western Sahara. These facts of life in the region, it points out, were 
recognized by France and Spain, which, in 1934, concluded an administrative 
agreement to prevent any obstacles to the nomadic existence of the tribes. 

138. If it is thought necessary to have recourse to verbal classifications, 
Mauritania suggests that the concepts of "nation" and of "people" would be 
the most appropriate to explain the position of the Shinguitti people at the 
time of colonization; they would most nearly describe an entity which despite 
its political diversity bore the characteristics of an independent nation, a 
people formed of tribes, confederations and emirates jointly exercising 
CO-sovereignty over the Shinguitti country. 

139. As to the legal ties between Western Sahara and the Mauritanian 
entity, the views of Mauritania are as follows: At the time of Spanish 
colonization, the Mauritanian entity extended from the Senegal river to the 
Wad Sakiet El Hamra. That being so, the part of the territories now under 
Spanish administration which lie "to the south of the Wad Sakiet El Hamra 
was an integral part of the Mauritanian entity". The legal relation between 
the part under Spanish administration and the Mauritanian entity was, 
therefore, "the simple one of inclusion". At that time, the Bilad Shinguitti was 
an entity united by historical, religious, linguistic, social, cultural and legal 
ties, and it formed a community having its own cohesion. The territories 
occupied by Spain, on the other hand, did not form an entity of their own and 
did not have any identity. The part to the south of the Wad Sakiet El Hamra 
was, legally speaking, part of the Mauritanian entity. That part and the 
present territory of the Islamic Republic of Mauritania together constitute 
"the indissociable parts of the Mauritanian entity". 

140. In the light of the foregoing, Mauritania asks the Court to find that "at 
the time of colonization by Spain the part of the Sahara now under Spanish 
administration did have legal ties with the Mauritanian entity". At the same 
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time, it takes the position that where the Mauritanian entity ended the 
Kingdom of Morocco began. It also makes clear that the finding which it 
requests is limited to the part of Western Sahara to the south of the Sakiet El 
Hamra, subject to some overlapping between the legal ties of the Mauritanian 
entity and those of Morocco solely where they met, owing to the overlapping 
of the nomadic routes of their respective tribes. 

141. Spain considers that there are a number of obstacles in the way 
of accepting the views of the Islamic Republic. The Bilad Shinguitti or 
Shinguitti entity, it says, by no means coincides with what is called the 
Mauritanian entity. In its broadest sense, the Bilad Shinguitti is the area of an 
Islamaic culture, and it is a cultural and religious centre which had a certain 
influence up to the sixteenth century. Spain finds it impossible, however, to 
accept that a cultural phenomenon, limited in time and space, could be 
identical with an alleged entity of which the significance was mainly 
geographical and which had wider limits: Shinguit's religious and cultural 
influence and its fame in the Islamic world is not to be confused with the 
political hegemony of the Emirate of the Adrar which, when it came into 
being in the eighteenth century, included the town of Shinguit in its borders. 

142. Again, in the view of Spain, the idea of an entity must express not only 
a belonging but also the idea that the component parts are homogeneous. The 
Mauritanian entity, however, is said to have been formed of heterogeneous 
components, some being mere tribes and others having a more complex 
degree of integration, such as an emirate. As to the Emirate of the Adrar, 
which is claimed to have been the nucleus of the Mauritanian entity, Spain 
maintains that it was a region distinct and independent from al1 those 
surrounding it, politically, socially and economically. Spain considers it to 
have constituted a centre of autonomous power distinct both from the other 
emirates in the south and from the independent nomad tribes in the north and 
West. Furthermore, at the period of colonization of Western Sahara, this 
emirate, according to Spain, was undergoing grave interna1 troubles and also 
being harassed by the neighbouring Emirates of the Trarza and the Tagant, 
and Spain describes the region as having then been in a state of anarchy. 

143. Another difficulty, according to Spain, is that the concept of a 
Mauritanian entity is not accompanied by proof of any tie of allegiance 
between the tribes inhabiting the territory of Western Sahara and the 
Mauritanian tribes or between the tribes of the territory and the Emirate of 
the Adrar. Far from merging into or disappearing within the framework of 
the so-called Mauritanian entity, Spain maintains, the tribes of Western 
Sahara led their own life independently of the other Saharan tribes. In its 
view, there is an almost total lack of evidence which might give support to the 
Mauritanian argument over and above the mere sociological facts about 
nomadic life. 



WESTERN SAHARA (ADVISORY OPINION) 62 

144. As to the agreements concluded by the independent tribes of the 
Sahara with Spanish explorers and with France, Spain considers those 
documents to run counter to the thesis that there was a "Mauritanian entitv" 
in which tribes of Western Sahara were integrated. It regards the texts of the 
two treaties signed a 'Ijil on 12 July 1886, one with the independent tribes and 
the other with the Emir, as decisive on this point. The first was concluded with 
the tribes living in the area between the Atlantic and the western slopes of the 
Adrar, who ceded to Spain "al1 territories between the Coast of the Spanish 
possessions of the Atlantic between Cape Bojador and Cabo Blanco and the 
western boundary of the Adrar"; the second treaty was concluded with the 
Emir and "recognizes Spanish sovereignty over the whole territory of the 
Adrar at-Tmarr". The existence of these two separate treaties, in Spain's view, 
evidences not only the total independence of those tribes and of the Emirate, 
but also their independence of each other; and it further proves that the Emir 
may have exerted influence but never political authority over those tribes. The 
independence of the tribes as between themselves is held by Spain to be also 
shown by the signature of the 1884 treaty by one tribe alone w%h the explorer 
Bonelli. Furthermore, other participants in this alleged entity, the Emirates of 
the Brakna, Trarza and Tagant and the tribes of the Hodh, signed with France 
a long series of treaties throughout the nineteenth century. Spain therefore 
finds it difficult to appreciate the coherence of the alleged Shinguitti entity. 

145. Furthermore Spain rejects the proposition, bound up with the 
concept of the Mauritanian entity advanced by Mauritania, that the territory 
under Spanish administration did not itself form an entity or possess an 
identity of its own. It considers that what is the present territory of Western 
Sahara was the foundation of a Saharan people with its own well-defined 
character, made up of autonomous tribes, independent of any external 
authority; and that this people lived in a fairly well-defined area and had 
developed an organization and a system of life in common, on the basis of 
collective self-awareness and mutual solidarity. In Western Sahara, it says, a 
clear distinction was made by the population and in literature between their 
own country, the country of the nomads, and other neighbouring countries of 
a sedentary way of life, such as Shinguitti, Tishit and Timbuktu. The land of 
the settled people coincided to a large extent, in the north, with the historic 
frontiers of Morocco and, in the south, with the Emirate of the Adrar 
at-Tmarr. There was thus, according to Spain, a Sahrawi people at the time of 
colonization, coherent and distinct from the Mauritanian emirates; and this 
people in no way regarded itself as part of the Bilad Shinguitti or Mauritanian 
entity. 

146. Another legal difficulty, according to Spain, is that the Islamic 
Republic could not be regarded as the direct successor to the alleged 
historical Mauritanian entity; for the notion of Mauritania was born in 1904 
at a time when the territory of Western Sahara is said by Spain already to have 
had an existence well established in fact and in law. 
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147. On the basis of the foregoing considerations, Spain maintains that at 
the time of colonization by Spain there were no legal ties between the territory 
of Western Sahara and the Mauritanian entity. 

* * 

148. In the case concerning Reparation for Injuries Sufered in the Service 
of the United Nations, the Court observed: "The subjects of law in any legal 
system are not necessarily identical in their nature or in the extent of their 
rights, and their nature depends upon the needs of the community" (Z.C.J. 
Reports 1949, p. 178). In examining the propositions of Mauritania regarding 
the legal nature of the Bilad Shinguitti or Mauritanian entity, the Court gives 
full weight both to that observation and to the special characteristics of the 
Saharan region and peoples with which the present proceedings are 
concerned. Some criterion has, however, to be employed to determine in any 
particular case whether what confronts the law is or is not legally an "entity". 
The Court, moreover, notes that in the Reparation case the criterion which it 
applied was to enquire whether the United Nations Organization - the entity 
involved - was in "such a position that it possesses, in regard to its Members, 
rights which it is entitled to ask them to respect" (ibid.). In that Opinion, no 
doubt, the criterion was applied in a somewhat special context. Nevertheless, 
it expresses the essential test where a group, whether composed of States, of 
tribes or of individuals, is claimed to be a legal entity distinct from its 
members. 

149. In the present case, the information before the Court discloses that, at 
the time of the Spanish colonization, there existed many ties of a racial, 
linguistic, religious, cultural and economic nature between various tribes and 
emirates whose peoples dwelt in the Saharan region which today is comprised 
within the Territory of Western Sahara and the Islamic Republic of 
Mauritania. It also discloses, however, the independence of the emirates and 
many of the tribes in relation to one another and, despite some forms of 
common activity, the absence among them of any common institutions or 
organs, even of a quite minimal character. Accordingly, the Court is unable to 
find that the information before it provides any basis for considering the 
emirates and tribes which existed in the region to have constituted, in another 
phrase used by the Court in the Reparation case, "an entity capable of 
availing itself of obligations incumbent upon its Members" (ibid.). Whether 
the Mauritanian entity is described as the Bilad Shinguitti, or as the Shinguitti 
"nation", as Mauritania suggests, or as some form of league or association, 
the difficulty remains that it did not have the character of a personality or 
corporate entity distinct from the several emirates and tribes which composed 
it. The proposition, therefore, that the Bilad Shinguitti should be considered 
as having been a Mauritanian "entity" enjoying some form of sovereignty in 
Western Sahara is not one that can be sustained. 
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150. In the light of the above considerations, the Court must conclude that 
at the time of colonization by Spain there did not exist between the territory 
of Western Sahara and the Mauritanian entity any tie of sovereignty, or of 
allegiance of tribes, or of "simple inclusion" in the same legal entity. 

151. This conclusion does not, however, mean that the reply to Question II 
should necessarily be that at the time of colonization by Spain no legal ties at 
al1 existed between the territory of Western Sahara and the Mauritanian 
entity. The language employed by the General Assembly in Question II does 
not appear to the Court to confine the question exclusively to those legal ties 
which imply territorial sovereignty. On the contrary, the use of the expression 
"legal ties" in conjunction with "Mauritanian entity" indicates that Question 
II envisages the possibility of other ties of a legal character. To confine the 
question to ties of sovereignty would, moreover, be to ignore the special 
characteristics of the Saharan region and peoples to which reference has been 
made in paragraphs 87 and 88 above, and also to disregard the possible 
relevance of other legal ties to the various procedures concerned in the 
decolonization process. 

152. The information before the Court makes it clear that the nomadism of 
the great rnajority of the peoples of Western Sahara at the time of its 
colonization gave rise to certain ties of a legal character between the tribes of 
the territory and those of neighbouring regions of the Bilad Shinguitti. The 
migration routes of almost al1 the nomadic tribes of Western Sahara, the 
Court was informed. crossed what were to become the colonial frontiers and 
traversed, inter alia, substantial areas of what is today the territory of the 
Islamic Republic of Mauritania. The tribes, in their migrations, had grazing 
pastures, cultivated lands, and wells or water-holes in both territories, and 
their burial grounds in one or other territory. These basic elements of the 
nomads' way of life, as stated earlier in this Opinion, were in some measure 
the subject of tribal rights, and their use was in general regulated by customs. 
Furthermore, the relations between al1 the tribes of the region in such matters 
as inter-tribal clashes and the settlement of disputes were also governed by a 
body of inter-tribal custom. Before the time of Western Sahara's colonization 
by Spain, those legal ties neither had nor could have any other source than the 
usages of the tribes themselves or Koranic law. Accordingly, although the 
Bilad Shinguitti has not been shown to have existed as a legal entity, the 
nomadic peoples of the Shinguitti country should, in the view of the Court, be 
considered as having in the relevant period possessed rights, including some 
rights relating to the lands through which they migrated. These rights, the 
Court concludes, constituted legal ties between the territory of Western 
Sahara and the "Mauritanian entity", this expression being taken to denote 
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the various tribes living in the territories of the Bilad Shinguitti which are now 
comprised within the Islamic Republic of Mauritania. They were ties which 
knew no frontier between the territories and were vital to the very 
maintenance of life in the region. 

153. In the oral proceedings, Morocco and Mauritania both laid stress on 
the overlapping character of the respective legal ties which they claim 
Western Sahara to have had with them at the time of colonization. Although 
the view of the Court as to the nature of those ties differs in important respects 
from those of the two States concerned, the Court is of the opinion that the 
overlapping character of the ties of the territory with Morocco and the 
"Mauritanian entity", as defined by the Court, calls for consideration in 
connection with Question II. This is because the overlapping character of the 
ties appears to the Court to be a significant element in appreciating their 
scope and implications. 

154. The views of Morocco and Mauritania appear to have evolved 
considerably since their respective claims to special links with Western 
Sahara were first raised in the United Nations. It suffices, for the purposes of 
this Opinion, to note their views as finally formulated before the Court. 

155. Morocco's views were explained as follows: 

"Morocco asserts the exercise of its sovereignty, but it does not deny, 
in so doing, that legal ties of another nature, no less essential having 
regard to the question put to the Court and to the forms of political life in 
the region concerned at the time of Spanish colonization, may be 
asserted by Mauritania. ' 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
the sovereignty invoked by Morocco and the legal ties invoked by 
Mauritania were exercised on nomadic tribes and had their first impact 
on human beings. Of course, these human beings traced in their travels 
the outline of a territorial entity but, because of the very nature of the 
relationships between man and the land, some geographical over- 
lappings were inevitable. 

When Morocco cites dahirs addressed to geographical destinations 
extending to Cabo Blanco, it is relying on documents attesting the 
allegiance of tribes finding themselves at given times at certain points in 
their nomadic itineraries. But it does not mean thereby to claim that, 
viewed from the standpoint of the destination of the dahir, the strongest 
link was not with the Mauritanian entity. 
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Conversely, Morocco does not consider that geographical reference 
by Mauritania to the outer limits of the nomadic itineraries of 
Mauritanian tribes rules out the predominance of Moroccan sovereignty 
in those areas. 

In short, there is a north and there is a south which juxtapose in space 
the legal ties of Western Sahara with Morocco and with Mauritania." 

Amplifying this explanation, Morocco said: 

". . . when Morocco refers to Cabo Blanco and Villa Cisneros in stating 
arguments of a general character, it is not intending thereby to maintain 
that its sovereignty extended over those regions at the time of the Spanish 
colonization; for at the period under consideration those regions were an 
integral part of the Mauritanian entity, to which the Islamic Republic of 
Mauritania is the sole successor." 

156. The views of Mauritania were explained as follows: 

". . . the Governments of the Islamic Republic of Mauritania and of the 
Kingdom of Morocco recognize that there is a north appertaining to 
Morocco, a south appertaining to Mauritania and that there are some 
overlappings as a result of the intersection of the nomadic routes from 
the north and from the south. As a result, therefore, there is no no-man's 
land between the influence of Morocco and that of the Mauritanian 
entity . . ." 

"The areas of overlap which have been referred to before the Court 
implied the superimposition of the Mauritanian entity, the Shinguitti 
entity, and the Kingdom of Morocco, solely where they met. 

Thus the mention of Cabo Blanco and Villa Cisneros by Morocco 
cannot signify that those regions were, at the time of colonization, under 
Moroccan sovereignty, as was conceded . . . on 25 July . . . Similarly, the 
fact that there may have been this or that Mauritanian nomadic 
migration in the region of the Sakiet El Hamra cannot be regarded as 
implying any dispute as to the fact that that region appertains to 
the Kingdom of Morocco, which, in the view of the Mauritanian 
Government, did not end at the limits of the Makhzen." 

157. It has to be added that Morocco and Mauritania both emphasized 
that, in their-view, the overlapping left "no geographical void"-no 
"no-man's land" - between their respective ties with Western Sahara. 

158. The Court, as has already been indicated, concurs in the view that 
Question II does not envisage any form of territorial delimitation by the 
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Court. It is also evident that the conclusions reached by the Court concerning 
the ties which existed between Western Sahara and the Kingdom of Morocco 
or the Mauritanian entity, as defined above, at the time of colonization lead 
also to the conclusion that there was a certain overlapping of those ties. The 
findings of the Court, however, regarding the nature of the legal ties of the 
territory respectively with the Kingdom of Morocco and the Mauritanian 
entity differ materially from the views advanced in that respect by Morocco 
and Mauritania. In the opinion of the Court those ties did not involve 
territorial sovereignty or CO-sovereignty or territorial inclusion in a legal 
entity. In consequence, the "geographical overlapping" drawn attention to by 
the two States had, in the Court's view, a different character from that 
envisaged in the statements quoted above. 

159. The overlapping arose simply from the geographical locations of the 
migration routes of the nomadic tribes; and the intersection and overlapping 
of those routes was a crucial element in the complex situation found in 
Western Sahara at that time. To speak of a "north" and a "south" and an 
overlapping with no void in between does not, therefore, reflect the true 
complexity of that situation. This complexity was, indeed, increased by the 
independence of some of the nomads, notably the Regheibat, a tribe 
prominent in Western Sahara. The Regheibat, although they may have had 
links with the tribes of the Bilad Shinguitti, were essentially an autonomous 
and independent people in the region with which these proceedings are 
concerned. Nor is the complexity of the legal relations of Western Sahara 
with the neighbouring territories at that time fully described unless mention is 
made of the fact that the nomadic routes of certain tribes passed also within 
areas of what is present-day Algeria. 

160. In the view of the Court, therefore, the significance of the 
geographical overlapping is not that it indicates a "north" and a "south" 
without a "no-man's land". Its significance is rather that it indicates the 
difficulty of disentangling the various relationships existing in the Western 
Sahara region at the time of colonization by Spain. 

161. As already indicated in paragraph 70 of this Opinion, the General 
Assembly has made it clear, in resolution 3292 (XXIX), that the right of the 
population of Western Sahara to self-determination is not prejudiced or 
affected by the present request for an advisory opinion, nor by any other 
provision contained in that resolution. It is also clear that, when the General 
Assembly asks in Question II what were the legal ties between the territory of 
Western Sahara and the Kingdom of Morocco and the Mauritanian entity, it 
is addressing an enquiry to the Court as to the nature of these legal ties. This 
question, as stated in paragraph 85 above, must be understood as referring to 
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such legal ties as may affect the policy to be followed in the decolonization of 
Western Sahara. In framing its answer, the Court cannot be unmindful of the 
purpose for which its opinion is sought. Its answer is requested in order to 
assist the General Assembly to determine its future decolonization policy and 
in particular to pronounce on the claims of Morocco and Mauritania to have 
had legal ties with Western Sahara involving the territorial integrity of their 
respective countries. 

162. The materials and information presented to the Court show the 
existence, at the time of Spanish colonization, of legal ties of allegiance 
between the Sultan of Morocco and some of the tribes living in the territory of 
Western Sahara. They equally show the existence of rights, including some 
rights relating to the land, which constituted legal ties between the 
Mauritanian entity, as understood by the Court, and the territory of Western 
Sahara. On the other hand, the Court's conclusion is that the materials and 
information presented to it do not establish any tie of territorial sovereignty 
between the territory of Western Sahara and the Kingdom of Morocco or the 
Mauritanian entity. Thus the Court has not found legal ties of such a nature as 
might affect the application of resolution 1514 (XV) in the decolonization of 
Western Sahara and, in particular, of the principle of self-determination 
through the free and genuine expression of the will of the peoples of the 
Territory (cf. paragraphs 54-59 above). 

163. For these reasons, 

THE COURT DECIDES, 

with regard to Question 1, 

by 13 votes to 3, 

and with regard to Question II, 

by 14 votes to 2, 

to comply with the request for an advisory opinion; 

with regard to Question 1, 

unanimously, 
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that Western Sahara (Rio de Oro and Sakiet El Hamra) at the time of 
colonization by Spain was nota territory belonging to no-one (terra nullius) ; 

with regard to Question II, 

by 14 votes to 2, 

that there were legal ties between this territory and the Kingdom of Morocco 
of the kinds indicated in paragraph 162 of this Opinion; 

by 15 votes to 1, 

that there were legal ties between this territory and the Mauritanian entity of 
the kinds indicated in paragraph 162 of this Opinion. 

Done in French and English, the French text being authoritative, at the 
Peace Palace, The Hague, this sixteenth day of October, one thousand nine 
hundred and seventy-five, in two copies, of which one will be placed in the 
archives of the Court and the other transmitted to the Secretary-General of 
the United Nations. 

(Signed) Manfred LACHS, 
President. 

(Signed) S. AQUARONE, 
Registrar. 

Judge GROS makes the following declaration: 

[Translation] 

The request for advisory opinion, as 1 understand it, puts to the Court a 
precise question, relating to a certain legal controversy, to which the Advisory 
Opinion gives a complex reply; 1 was in agreement with the Court only in 
respect of one part of that reply, which 1 would have preferred to separate 
from the rest of the operative part of the Opinion. My analysis of the facts of 
the case and the rules of interpretation which should be applied to them differs 
from the observations made by the Court, and 1 consider it necessary to give a 
brief account of the reasons for my approach to the problems raised by 
examination of the General Assembly's request, the object of which appears to 
me to be more limited than that adopted in the Advisory Opinion. 

1. In every case, whether contentious or advisory, the first question which 
arises for a court is: What is being asked for? In the present case, right from 
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the beginning of the proceedings it was apparent that the General Assembly 
was asking the Court to give it an opinion on a precise legal question, defined 
as springing from a "legal controversy [which] arose" during the discussion 
"over the status of the said Territory at the time of its colonization by Spain"; 
in the documentation supplied by the Secretary-General concerning the 
period 1958-1974 there is no trace of any specific legal question between 
Morocco and Spain, which however the present Advisory Opinion has 
described as a "legal dispute . . . regarding the Territory" (Order of 22 May 
1975 and para. 9 of the Opinion). 1 therefore voted against the Order of 22 
May, which, while it was devoted to the composition of the Court, inevitably 
settled the question of the legal nature of the Opinion, as had already 
happened in 1971 (Legal Consequences for States of the Continued Presence of 
South Africa in Namibia (South West Africa) notwithstanding Security 
Council Resolution 276 (1 970), I.C.J. Reports 1971, pp. 16 K.). The problem 1 
will deal with first is that of the definition of the object of the present request 
for opinion, apart from the consequences of the Order on the composition of 
the Court (cf. on this point para. 7 below). 1 consider that there is no 
dispute - since that is the word used by the Court - between Morocco and 
Spain, but a legal question raised by the Government of Morocco before the 
General Assembly, with the support of the Mauritanian Government only in 
1974, which may be analysed as a multilateral legal controversy in a debate on 
the future status of the territory of Western Sahara (hereinafter referred to as 
the Territory). The subject of that legal question is as follows: is Morocco 
entitled to claim reintegration of the Territory into the national territory of 
the Kingdom of Morocco, to which it belonged, according to Morocco, at the 
time of colonization by Spain? Such is therefore the precise legal question, 
and the sole question, to be answered by the Court; 1 therefore regard the 
reasoning of the Advisory Opinion on other subjects as unrelated to the 
object of the request. 

2. There is no need to dwell at length on the nature of the alleged dispute 
between two States on such a question. The Court should examine the titles of 
the Sherifian Empire prior to the time of coionization by Spain, even though 
the date of 1884 were not a rigid date. Proof of the sovereignty of the Sherifian 
Empire is necessarily a proof prior to the action of the Government of Spain, 
and independent thereof; since the claim was based on thedetachment of part 
of the territory of the Empire, it entails the need to prove prior appurtenance 
to the territory of a State which was then recognized by the community of 
States. Spain may of course have been one witness, among others, of the 
situation, but it cannot be a party to a bilateral legal dispute which 
"continued to subsist" (para. 36 of the Opinion) with the Kingdom of 
Morocco over facts and a legal situation existing 90 years ago. For a dispute 
really to exist between two States, it is necessary, as Judge Morelli, and 
subsequently Judge Sir Gerald Fitzmaurice, have explained, in the Northern 
Cameroons case (1. C. J. Reports 1963, p. 109), and subsequently the case of the 
Advisory Opinion of 21 June 1971 (I.C.J. Reports 1971, p. 314), that: 
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". . . the one party [or parties] should be making, or should have made, a 
complaint, claim or protest about an act, omission or course of conduct, 
presënt or past of the other party, which the latter refutes, rejects or 
denies the validity of, either expressly, or else implicitly by persisting in 
the acts, omissions or conduct complained of, or by failing to take the 
action or make the reparation, demanded". 

It is not enough that two States may have different or even opposing views 
as to an event or~situation for there to be a contentious case, and the end of the 
passage quoted makes this clear: if it is not possible for any satisfaction for the 
claim of the one State to be obtained from the other, there is no dispute 
between them. Now what response could the Government of Spain make to a 
claim of the Government of Morocco concerning the right of reintegration of 
the Territory into the Kingdom of Morocco, when these two Governments 
have specifically agreed to effect the decolonization of the Territory by a 
procedure set in motion within the United Nations, except to reply that it had 
no competence to settle by itself this problem which the two Governments, 
along with many others, are debating & various United Nations bodies. Even 
if the Government of Spain had agreed to support the claim of the 
Government of Morocco, such an attitude would have been without any legal 
effect in the international sphere. The two Governments have explicitly 
chosen decolonization in the context of the United Nations, in order to study 
and ultimately settle the future of the Territory, with the other Members of the 
United Nations. There is no bilateral dispute which is detachable from the 
United Nations debate on the decolonization; there is no bilateral dispute at 
all, nor has there ever been any such dispute. 

3. In the Advisory Opinion the Court has not re-used the expression 
"legal dispute. . . regarding the Territory" between the Governments of 
Morocco and Spain, used in the Order of 22 May; paragraphs 34 to 41 slightly 
modify the analysis, and refer to a legal controversy which arose not in 
bilateral relations but during the proceedings of the General Assembly, and in 
relation to matters with which it was dealing. But the ground of the Order of 22 
May was an alleged bilateral dispute, since a judge ad hoc was accepted for 
Morocco and refused for Mauritania. Despite the stylistic development in the 
Opinion, the reasoning is still that a legal controversy continued to subsist 
between Morocco and Spain, and this is, it seems to me, not maintainable for 
the reasons of substance which 1 have briefly outlined. It is also not 
maintainable in the light of,the history of how the alleged dispute took 
concrete shape. When examAing the documents submitted, the Court has 
correctly noted that between 1958 and 1974 the controversy had several 
aspects. Between 1966 and 1974 it so far faded away that it was left aside by the 
claimant State, apart from reservations intended to prevent it being argued 
that its legal contention had been abandoned. Prior to 1966, however, the 
opposition of views between Morocco and Spain never got beyond the stage of 
bilateral diplomatic conversations, or discussions of principle in the United 
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Nations; the dossier before the Court does not contain a single trace of a 
negotiation which might appear to be a preliminary to the crystallization of a 
bilateral dispute. After having tried the way of negotiation with Spain in order 
to obtain solutions the nature of which the dossier does not make clear, the 
Government of Morocco stated on 7 June 1966 that it would choose another 
way, that of "the liberation and independence of the Moroccan people of 
so-called Spanish Sahara . . . in the conviction that unity could be achieved 
only through liberation and independence. . ." (A/AC.109/SR.436, p. 8). The 
alleged dispute had not crystallized up to that time, and in subsequent debates 
it was not until the 1974 session of the General Assembly that, according to the 
Court, it "reappeared". 

4. In connection with the Advisory Opinion of 21 June 1971 (I.C.J. 
Reports 1971, pp. 329-330), 1 have enquired into the elements for solution of 
the problem posed by the parallel existence of a dispute between two or more 
States and of a situation of which the political organ of the United Nations 
was seised, and 1 then took the view that the fact that a general situation was 
being dealt with within the United Nations could not bring about the 
disappearance of the element of a dispute between States if there existed such 
an element, and that in each case the first question was whether one is or is not 
confronted with what is really a dispute. 1 do not see that in the present case 
there is any dispute between Morocco and Spain; there cannot be a dispute 
over a legal issue which neither of the States can resolve by themselves. The 
disagreement in al1 the United Nations debates concerns a problem any 
solution of which is meaningless unless it is valid erga omnes; in the present 
case there is no bilateral dispute which can be detached from the general 
discussion of the claim of the Government of Morocco to re-integration of 
the Territory, but what is detachable from the general discussion isa point of 
law of general interest on which the General Assembly considers itself 
insufficiently informed, and which it asks the Court to settle in order to be 
able to continue its examination of the decolonization of the Territory. This 
point may of course be of more particular interest to certain member States, 
and that is the reason why they are mentioned in resolution 3292 (XXIX), but 
these States are not making specific claims against each other, and there is no 
dispute. 

5. Apart from the important legal interest of principle involved in the 
discussion of the point, the principal consequence of the difference between 
the alleged bilateral dispute and a legal question falling within the advisory 
competence of the Court has been an erroneous decison taken as to the 
composition of the Court, and further the fact that the presentation of the 
Advisory Opinion is a precise transposition of what is customary in 
contentious proceedings. 1 find it regrettable that the Court should in the 
Opinion haveconfirmed the view provisionally taken in the Order of 22 May, 
and-associating myself with the reservations of other Members of the 
Court- 1 maintain that that analysis did not take account of the necessary 
conditions for the existence of real disputes to be recognized. This is al1 the 
more so in that, by conceding in the advisory opinion that the subject of its 
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examination depended on the interpretation of the decolonization action of 
the Territory, the Court in effect abandoned the view that there was a bilateral 
opposition between Morocco and Spain as to the re-integration of the 
Territory into the Kingdom of Morocco. 

6. The question whether, within the decolonization process of Western 
Sahara commenced by the United Nations, one or two States can invoke a 
right to re-integration of the Territory so as to come under their sovereignty is 
a legal question within the meaning of Article 65 of the Statute of the Court, 
and it is proper to give a reply thereto. But the definition of legal questions 
within the meaning of Article 65, as formulated in a general way in 
paragraphs 18 and 19 of the Advisory Opinion, seems to me dangerously 
inaccurate. 1 shall merely recall that when the Court gives an advisory 
opinion on a question of law it States the law. The absence of binding force 
does not transform the judicial operation into a legal consultation, which 
may be made use of or not according to choice. The advisory opinion 
determines the law applicable to the question put; it is possible for the body 
which sought the opinion not to follow it in its action, but that body is aware 
that no position adopted contrary to the Court's pronouncement will have 
any effectiveness whatsoever in the legal sphere. In the present case, as 
defined in the Advisory Opinion, this point is no longer in doubt; since the 
question put has been found to be a legal one, and since a reply could be 
regarded as capable of influencing the United Nations action of 
decolonization of the Territory, the Court could exercise its function as a 
judicial organ on such a question in the normal way, unlike the case 
contemplated in 1963 when it stated that: "it is not the function of a Court 
merely to provide a basis for political action if no question of actual legal 
rights is involved" (I.C.J. Reports 1963, p. 37, emphasis added). The Court's 
reply concerns a claim of right to re-integration of the Territory at the present 
time, and the fact that the first test of that right was that of the titles prior to 
colonization does not make such a question abstract or academic. That is not 
so with regard to the other part of the reply which the Court has given in 
paragraph 162 of the Opinion, as we shall see in paragraphs 1 O and 12 of these 
observations; it is the application of this theory, which gives an extensive 
meaning to Article 65 of the Statute, to the operative part of the Opinion 
which shows how improper it is. 

7. To conclude on this aspect of the problems of competence which have 
arisen for the Court, 1 shall merely observe that once again the commitments 
entered into in an Order on a preliminary question have tied the Court's 
hands. The recitals in the Order of 22 May 1975 were based on the 
"appearance" of a dispute between Morocco and Spain and of a request on a 
legal question pending between two or more States within the meaning of 
Article 89 of the Rules; the verb "appear" is used four times. The Court 
however then went on to Say that its conclusions did not prejudge its position 
on any of the questions subsequently to be decided, competence, propriety of 
replying to the request, merits. Despite the effective disappearance of the 
bilateral dispute in the Court's train of reasoning in its Opinion, and the veil 
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drawn over the existence of a legal question pending between States, the 
Court has been unable or unwilling to modify what it said in May 1975, 
although the reason for the appointment of a judge ad hocdoes not stand. The 
third recital in the Order states that the Court "includes upon the Bench a 
judge of the nationality of Spain, the administering Power of Western 
 aha ara"; 1 have pointed out in paragraphs 2 and 4 above that Spain was not, 
on the basis of that or any other status, a party to a bilateral dispute, or to the 
settlement of a legal question pending between two or more States. By 
deciding that the question put to the Court was linked to the pursuit of the 
General Assembly's decolonization process, the Court impliedly admits that 
the justification for its cornpetence is no longer the dispute which there 
"appeared" to be in May 1975. Judge Sir Gerald Fitzmaurice and 1 
commented in 1971 on the regrettable effects of these Orders on the 
composition of the Court which irrevocably prejudge the merits (I.C.J. 
Reports 1971, p. 316, pp. 325-326 and 330). 1 should add, in the present case, 
that the Court allowed one of its Members to sit although he had in the United 
Nations committed himself on one element in the discussion (on this point cf. 
I.C.J. Reports 1971, the dissenting opinion of Sir Gerald Fitzmaurice, p. 309, 
and my own observations on pp. 31 1 ff.). 

8. My observations on the problerns raised by the Government of 
Mauritania essentially do not differ from those of the Court; 1 would however 
observe that the legal position of the Government of Mauritania in the 
proceedings before the Court was peculiar, inasmuch as prior to 1974 it did 
not seek to set up its claim for reintegration of the Territory into its national 
territory against the normal pursuit of the procedure for self-determination 
of the population of the Territory in the United Nations context. 

9. The above considerations as to the proper interpretation of Article 65 of 
the Statute and the precise object of the request for advisory opinion enable 
me to be brief in explaining my negative vote as to the propriety of replying to 
the first question in the request. Since the Court decided to reply to this 
question in the very terms in which it has been put, 1 took the view that the 
question was not a legal one, that it was purely academic and served no useful 
purpose, and 1 share the views of Judge Dillard as to its being a "loaded" one. 
The Advisory Opinion rightly recognizes that the concept of terra nullius was 
never relied on by any of the States interested in the status of the Territory at 
the time of colonization; no treaty or diplomatic document has been 
produced relying on this concept in connection with Western Sahara, and 
States at the time spoke only of zones of influence. With regard to a territory 
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in respect of which the concept makes no appearance in the practice of States, 
it is a sterile exercise to ask the Court to pronounce on a hypothetical 
situation; it is not for a court to enquire into what would have happened in 
1884 if States had relied on this concept, but into what did happen. If the real 
question put by the General Assembly, in the thinking of those who drafted it, 
was what was the legal status of the Territory under international law at the 
time, it duplicated the second question, to which the Court has, almost 
unanimously, agreed to reply. 

Having said that, since the Court has decided to give a reply to the first 
question, and since our rules do not permit an abstention, 1 have voted with 
al1 my colleagues that the Territory was not nullius before colonization; for 1 
consider that the independent tribes travelling over the territory, or stopping 
in certain places, exercised a de facto authority which was sufficiently 
recognized for there to have been no terra nullius. 

10. The Court has not adopted the simplest way of giving its reply to the 
second question, since the reply itself, inasmuch as it is effected by 
cross-reference to paragraph 162 of the reasoning, is enigmatic, as is the 
paragraph referred to, in which a positive finding of what are said to be legal 
ties of allegiance between certain nomadic tribes of the territory and the 
Emperor of Morocco at the time of colonization, and also other ties which are 
said to be legal, this time between the Mauritanian entity and the Territory, is 
combined with a negative decision as to the existence of any tie of sovereignty 
over the territory on the part of the Emperor of Morocco or the Mauritanian 
entity, the conclusion being that no legal tie exists which could influence the 
principle of self-determination through the free and genuine expression of the 
will of the peoples of the Territory (with a fresh cross-reference here to 
paras. 54-59 of the opinion). 

The second part of paragraph 162, concerning the question of territorial 
sovereignty, is the only one which corresponds to the question put in the 
request for opinion. The object of the request, as 1 said in my very first 
paragraph above, was to obtain the opinion of the Court on a claim of the 
Government of Morocco to the reintegration of the Territory in the national 
territory of Morocco, and on a parallel claim by the Government of 
Mauritania based on the concept of the Mauritanian entity at the time in 
question, which advisory opinion was necessary prior to pursuit of the 
decolonization of the territory. 1 agree with the views and decision of the 
Court on this point of law. 

On the other hand, if paragraph 162 had been divided into two, 1 would 
have voted against the first part which relates to the "legal ties" other than the 
tie of territorial sovereignty, because those ties are not legal ties but ethnic, 
religious or cultural ties, ties of contact of a civilization with what lies on its 
periphery and outside it, and which do not touch on its own nature. 1 must 
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therefore make a few observations on the part of the Court's reply with which 
1 disagree, both as regards the reasoning and the conclusion (for Morocco, 
paras. 105, 106, 107, 129; for Mauritania, paras. 151 and 152; for the 
conclusion, para. 162). 

11. The description given in the Opinion of the Saharan desert and of 
nomadic life in 1884 is an idyllic vision of what was a harsh reality. At the 
time, the Saharan desert was still the frontierless sea of sand used by the 
caravans as convoys use an ocean, for the ,wrposes of a well-known trade; the 
desert was a way of access to markets on it: periphery. The relation between 
the territory and human beings was affected by these aspects, and the 
organization of the populations of the desert reflects these special conditions 
of life: caravans, the quest for pastures, oases, defence or conquest, protection 
and submission between tribes - with regard to which testimony produced to 
the Court, and not disputed, was to the effect that in modern times there are 
173 Moorish tribes. Since the Court was unable to cary  out any specific 
research, it is vain to make generalizations, in the absence of any reliable data, 
on the lines that there was "allegiance" between the Emperor of Morocco and 
"some" of the nomadic tribes, or "some rights relating to the land", between 
the Territory and the Mauritanian entity, when the Court would be quite 
unable to say either what were the tribes concerned in 1884, to what extent 
and for what period, nor in what effective exercise of rights relating to the 
land the tribes and the Mauritanian entity were combined, nor what tribes, 
nor for what period. It is the duty of a court to establish facts, that is to say to 
make findings as to their existence, and it confers a legal meaning upon them 
by its decision; a court may neither suppose the existence of facts nor deduce 
them from hypotheses unsupported by evidence. How can one speak of a 
legal tie of allegiance, a concept of feudal law in an extremely hierarchical 
Society, in which allegiance was an obligation which was assumed formally 
and publicly, which was known to all, was relied on on both sides, and was 
backed by specific procedures and not merely by the force of arms. The 
political situation, in the broadest sense of the term, of the tribes of the desert 
is that of independence asserted by arms, independence both between the 
tribes themselves and with regard to what lay on the periphery of their 
travelling grounds. To give the term allegiance its traditional sense, more 
would have to be said than that it was possible that the Sultan displayed some 
authority over some unidentified tribes of the desert (para. 105 of the 
Opinion). As to the observations and deductions made as to the role of the 
various Tekna tribes, also unidentified, these seem to me injudicious, mere a 
posterioriconstructions of a little known epoch. On the basis of the dossier as 
it stands, and of the studies of this period by geographers, historians, 
explorers and soldiers, the Saharan desert and its tribes did not recognize 
allegiance in the legal sense of the word, and sporadic contacts or 
relationships with the outside world did not affect the peculiarity and 
exclusivity-of their way of life. If the desert is a separateworld, it is an 
autonomous world in the conception of its relationships with those who have 
a different way of life. 
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12. Contact-relationships of which the duration is unknown, and the 
existence of which at the period of colonization is supposed rather than 
proved, do not afford possible material for the Court to examine and on 
which to reply, and by doing so it oversteps the limits of the powers conferred 
upon it by Article 65 of its Statute (cf. para. 6 above). By means of the 
extensive interpretation given to Article 65, whereby the Court was led to put 
to itself a second question, that of the legal ties other than sovereignty over the 
Territory at the period under consideration, which was the sole subject of the 
controversy which gave rise to the request for opinion, the Court purports to 
be replying to a legal question, but the ties which it describes as legal would 
only be so if, after having established their existence, the Court could in 
any way, by determining their significance, produce an effect on the 
decolonization of the Territory. The Court cannot attribute a legal nature to 
facts which do not intrinsically possess it; a court does not create the law, it 
establishes it. If there is no rule of law making it possible for it to assert the 
existence of the alleged legal ties, the Court oversteps its role as a judicial 
organ by describing them as legal, and its finding is not a legal finding; the 
Court's statement in paragraph 73 of the Opinion that questions put in a 
request for opinion must have "a practical and contemporary effect" if they 
are not to be "devoid of object or purpose", does not suffice, for the Court 
does not in this field have capacity to "give advice" to the General Assembly 
which would have a practical effect. Whether such factors existed in 1884 or 
not - which has not been "established" in the judicial sense of the word - the 
General Assembly would be free to take them into account together with 
other contemporary factors, which also do not fa11 within the Court's 
competence, because economics, sociology and human geography are not 
law. In 1962 the Court said: "in accordance with Article 65 of its Statute, the 
Court can give an advisory opinion only on a legal question. If a question is 
not a legal one, the Court has no discretion in the matter" (Advisory Opinion 
of 20 July 1962, Certain Expenses of the United Nations (Article 17, para- 
graph 2, ofthe Charter), I.C.J. Reports 1962, p. 155). 

13. 1 expressed my view in 1974 as to the current trend in the Court to reply 
to problems which it raises itself rather than to that which is submitted to it, 
and can only endorse what 1 said then (I.C.J. Reports 1974. pp. 148-149). In 
the present case, the way in which the operative part of the Advisory Opinion 
has been drawn has obliged me to vote in a way as unsatisfactory as that 
drafting itself, as is shown by the various opinions in relation to the apparent 
quasi-unanimity. Like other Members of the Court, 1 was faced only with the 
choice between agreeing or disagreeing subject in either event to reservations. 
1 voted in favour of the adoption of the operative clause, and thus of 
paragraph 162, because of the part thereof concerning the object of the 
request, as 1 have defined it above, that is to say verification of the existence of 
legal ties of appurtenance or dependence of the population of the Territory, at 
the period under consideration, vis-à-vis an external political authority -in 
short, ties relating to the sovereignty which was claimed before the Court; and 
the role of the Court went no further than that. 
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Judge IGNACIO-PINTO makes the following declaration: 

[Translation] 

1 have been able to subscribe only in part to the Opinion of the 
International Court of Justice dated 16 October 1975 and only because in the 
final paragraph of its reasoning, paragraph 162, the Court's 

". . . conclusion is that the materials and information presented to it do 
not establish any tie of territorial sovereignty between the territory of 
Western Sahara and the Kingdom of Morocco or the Mauritanian 
entity. Thus the Court has not found legal ties of such a nature as might 
affect the application of resolution 1514 (XV) in the decolonization of 
Western Sahara and, in particular, of the principle of self-determination 
through the free and genuine expression of the will of the peoples of the 
Territory." 

1 consequently reject al1 that part of the Court's statement which declares 
that at the time of colonization by Spain there were legal ties of allegiance 
between the Sultan of Morocco and certain tribes of the territom at the same 
time as other legal ties between the Mauritanian entity and the territory of 
Western Sahara. 

My objection to the Advisory Opinion is due to the fact that 1 consider that, 
even if it appears that the Court is justified in declaring itself competent under 
the provisions of Article 96 of the Charter of the United Nations on the one 
hand, and of Article 65 of the Statute of the Court on the other, to receive 
from the United Nations General Assembly the request for an advisory 
opinion, it would have been proper by reason of certain circumstances in the 
case ab initiofor the Court, availing itself of its discretionary power, and after 
having declared the request receivable as to the form, to reject it as to the 
substance, because the questions as put are, as it were, loaded questions, 
leading in any case to the answer awaited in this particular instance, namely 
the recognition of rights of sovereignty of Morocco on the one hand and of 
Mauritania on the other over some part or other of Western Sahara. 

For the sake of brevity and to avoid useless repetition, 1 can support the 
observations of Judge Petrén concerning the interpretation of paragraph 162 
of the Opinion and the grounds on which my colleague, like myself, rejects al1 
of that paragraph other than where it deals with the question of any tie 
of territorial sovereignty between the territory and Morocco and the Mauri- 
tanian entity - a part of the paragraph which 1 can accept. 

M. NACENDRA SINGH,  juge, fait la déclaration suivante: 
\ 

[Traduction] 

Bien que je souscrive à l'avis consultatif et que j'approuve son insistance 
sur la nécessité d'une expression authentique de la volonté des populations, 
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fondement de l'autodétermination, il n'est peut-être pas inutile de chercher à 
mieux cerner la nature et le caractère des liens juridiques qui constituent 
l'objet de la question II de la résolution 3292 (XXIX) de l'Assemblée 
générale, par laquelle la Cour a été saisie de la présente requête pour avis 
consultatif. Sans paraître sortir de son rôle judiciaire, un tribunal peut 
préciser l'effet de ces liens sur la décolonisation, qui demeure le but et le thème 
essentiel des travaux en cours à l'Assemblée générale. C'est là un aspect vital 
qui doit être énoncé en détail et sans équivoque afin d'éclairer l'Assemblée 
générale. 

En outre, d'autres aspects, peut-être tout aussi importants, méritent de 
retenir l'attention et doivent être soulignés comme il convient pour que la 
portée de l'avis consultatif soit pleinement appréciée. Ces aspects essentiels à 
mes yeux sont brièvement indiqués ci-dessous. 

Le Maroc et la Mauritanie ont évoqué l'un et l'autre certains aspects et 
détails pertinents du processus de décolonisation qu'il importe de relever ici. 
Dans son exposé oral, l'un des conseils du Maroc s'est exprimé en ces termes: 

« D'ailleurs, même dans l'hypothèse où l'Assemblée générale déci- 
derait que, pour la mise en œuvre du principe de la libre détermination, 
il convient de recourir à un référendum, dans ce cas-là aussi bien, il serait 
utile de savoir si, compte tenu de l'existence de liens juridiques avec un 
pays au moment de la colonisation par l'Espagne de ce territoire, il ne 
conviendrait pas de poser aux populations le problème de leur rattache- 
ment, de leur retour, ou au contraire de leur détachement, à ce qui, par 
hypothèse, serait leur ancienne mère patrie. » (Audience du 26 juin 
1975.) 

« ce problème de l'aménagement des questions dans un éventuel réfé- 
rendum est donc éclairé, dans une certaine mesure, par la nécessité pour 
l'Assemblée générale d'être au courant de toutes les données de l'aflaire » 
(ibid.) (les italiques sont de moi). 

La Cour, étant parvenue à bon droit à la conclusion qu'il n'existait pas de 
liens juridiques « de nature à modifier l'application de la résolution 1514 ... et 
en particulier l'application du principe d'autodéterminaton grâce à I'expres- 
sion libre et authentique de la volonté des populations du territoire », paraît 
être fondée à aller plus loin pour indiquer dans quelle mesure les liens 
juridiques qui existaient en fait pourraient avoir une incidence sur le 
processus de décolonisation et, dans ce cas, sous quelle forme concrète. 

Ces liens juridiques entre le Sahara occidental et le Maroc ou la Mauritanie 
dont la Cour a constaté l'existence au moment de la colonisation espagnole 
n'étaient pas tels qu'ils puissent justifier aujourd'hui la réintégration ou la 
rétrocession du territoire sans consultation de ses habitants. La raison 
essentielle de cette conclusion est simplement la suivante: rien n'indique qu'à 



l'époque de  la colonisation espagnole un seul Etat, englobant les territoires du 
Sahara occidental et du Maroc, ou le Sahara occidental et la Mauritanie, ait 
été démembré par le colonisateur, fait qui justifierait sa reconstitution au 
stade actuel de la décolonisation. Par suite, les circonstances de l'espèce 
sortent du cadre du paragraphe 6 de la résolution 1514 (XV), selon lequel la 
destruction de  l'unité nationale et de l'intégrité territoriale d'un pays est 
incompatible avec la Charte des Nations Unies, ce qui militerait donc en 
faveur d'une réintégration. Néanmoins, puisque la Cour constate l'existence 
de  certains liens juridiques, il devient nécessaire d'examiner ces liens à seule 
fin d'apprécier l'importance qu'ils peuvent revêtir dans le processus de 
décolonisation et de rechercher s'ils appellent l'adoption d'une mesure 
précise. En un mot, la force et l'effectivité de  ces liens, bien que limitées, 
doivent être considérées comme pouvant donner une indication de9 options 
qui pourraient être offertes à la population afin qu'elle exprime sa volonté. 
Conformément aux résolutions 1541 (XV) et 2625 (XXV), ces options 
pourraient être soit l'intégration au Maroc ou à la Mauritanie, soit la libre 
association avec l'un de ces deux Etats, soit encore le choix d'un statut 
souverain et indépendant pour le territoire. Même si l'on admet que les 
méthodes de  décolonisation sont du ressort exclusif de l'Assemblée générale, 
il appartient cependant à un tribunal de souligner les rapports entre l'exis- 
tence de  liens juridiques .et le processus de  décolonisation, afin d'éclairer 
pleinement l'Assemblée. Agir ainsi, ce n'est pas empiéter sur les prérogatives 
de  l'Assemblée, mais remplir le rôle qui incombe à la Cour comme organe 
judiciaire principal des Nations Unies. 

Il existe d'excellentes raisons d'aller jusque-là mais pas plus loin. Tout 
d'abord, si l'on tient compte de  la raison d'être même de la résolution 3292 
(XXIX), il est clair que ce que l'Assemblée générale attend, en réponse à la 
question II, c'est une évaluation par la Cour de la nature des liens juridiques 
«qui pourraient influer sur la politique à suivre pour la décolonisation du 
Sahara occidental ». S'il est vrai que « la Cour ne saurait oublier l'objet en vue 
duquel l'avis est sollicité », il va sans dire que sans sortir de son rôle de 
tribunal elle peut aller jusqu'à éclairer ces aspects des options ouvertes à la 
population du territoire, quel que soit le mode de consultation, à fortiori 
quand la Cour juge cette consultation essentielle. 

La seconde raison est que le Maroc et la Mauritanie ont l'un et l'autre 
plaidé cet aspect de la question, comme on l'a vu, et qu'il ne faudrait pas 
totalement le méconnaître. 

La Cour a reconnu la validité du principe de  l'autodétermination, « défini 
comme répondant à la nécessité de tenir compte de la volonté librement 
exprimée des peuples ». Elle a en outre conclu à juste titre que la demande 
d'avis ne diminue en rien la nécessité de déterminer la voIonté librement 
exprimée de la population. A mon sens, la consultation des habitants du 



territoire en instance de décolonisation est un impératif absolu, que la 
méthode suivie pour la décolonisation soit I'intégration, l'association ou 
l'indépendance. C'est ce qui ressort non seulement des dispositions générales 
de la Charte des Nations Unies mais aussi de résolutions particulières de 
l'Assemblée générale consacrées à ce sujet. Outre les articles 1,2,55 et 56 de la 
Charte et les paragraphes 2 et 5 de la résolution 1514 (XV), qui insistent de 
manière générale sur cet aspect, on trouve des dispositions expresses comme 
les principes VI1 et IX de la résolution 1541 (XV), qui énoncent catégorique- 
ment que la libre association ou I'intégration « doit résulter du désir librement 
exprimé des populations du territoire ». C'est le principe VI c)de la résolution 
1541 (XV) qui reconnaît que l'intégration peut être une méthode de décoloni- 
sation et le principe IX b) oblige à consulter la population pour réaliser 
l'autodétermination par cette voie. De même la résolution 2625 (XXV) sur les 
relations amicales revient sur la question pour souligner que lors de la 
décolonisation l'aboutissement à un statut politique quelconque doit être 
((librement décidé par un peuple ». Ainsi, alors même que l'un des Etats 
intéressés revendique l'intégration d'un territoire, comme dans la présente 
affaire, on ne saurait y procéder sans s'être assuré de la volonté librement 
exprimée des habitants - ce qui constitue le sine qua non de toute décolonisa- 
tion. 

Je suis néanmoins d'accord avec les éclaircissements donnés par la Cour 
sur certains cas où l'Assemblée générale n'a pas cru devoir consulter les 
habitants d'un territoire. Il en résulte selon moi que le principe de l'autodéter- 
mination n'est écarté que dans la mesure où l'on considère comme allant de 
soi la libre expression de la volonté de la population, en ce sens que i'on sait le 
résultat acquis d'avance ou que des consultations ont déjà eu lieu sous une 
forme quelconque ou encore que certaines particularités rendent cette consul- 
tation superflue. Des circonstances aussi exceptionnelles sont possibles; elles 
peuvent se rencontrer, mais elles ne sont pas présentes dans l'affaire actuelle 
au point que l'on puisse écarter le principe salutaire de la détermination de la 
volonté librement exprimée de la population du territoire qui, consultée, peut, 
si elle le souhaite, choisir de s'intégrer à n'importe lequel des Etats intéressés 
avoisinants. 

Je répète que les cas relevant du paragraphe 6 de la résolution 1514 
échappent à cette règle. De toute façon, comme on l'a vu, les faits de la cause 
ne paraissent pas appeler l'application de cette disposition particulière. 

III 

Un autre aspect qui me paraît également important concerne les obser- 
vations formulées par la Cour au sujet du principe fondamental du consen- 
tement à la juridiction dans le cas où l'on utiliserait la voie consultative pour 
éluder la nécessité de ce consentement. Dans la présente affaire, l'Espagne n'a 
pas consenti à ce que les questions énoncées dans la résolution 3292 (XXIX) 
soient portées devant la Cour. Elle n'avait pas accepté non plus la proposition 
marocaine de saisir la Cour au contentieux. 11 incombait donc à la Cour de 



préciser la situation en droit, l'Espagne soutenant qu'il y avait absence de 
consentement à la juridiction de la Cour. S'il est vrai qu'il y a deux voies 
d'accès distinctes à la Cour, la voie consultative et la voie contentieuse, et que 
le consentement des Etats parties à un différend est le fondement de la 
juridiction enmatière contentieuse alors qu'il en est autrement en matière 
d'avis, puisque l'avis de la Cour n'a qu'un « caractère consultatif » et qu'il est 
donné « non awrEtats, mais à l'organe habilité pour le lui demander » (C.I.J. 
Recueil 1950, p. 74Q il est justifié de conclure que dans certaines circonstances 
le défaut de conse&m@ d'un Etat-intéressé pourrait rendre le prononcé 
d'un avis consultatif incompatible avec le caractère judiciaire de la Cour. La 
Cour a donc déclaré qu&une demande d'avis consultatif était faite dans des 
circonstances indiquant clairement quel'intention ou le but était de tourner le 
principe du consentement, il en résulterait une situation dans laquelle le 
« pouvoir discrétionnaire que la ~ou$?ient de l'article 65, paragraphe 1, du 
Statut fournirait des moyens juridiques suffisants pour assurer le respect du 
principe fondamental du consentement à la juridiction ». 

Ce principe salutaire n'a pas été éludé en l'espèce attendu que la demande 
d'avis visait à obtenir de la Cour des conseils juridiques que l'Assemblée 
générale estimait utiles pour exercer ses fonctions en vue de la décolonisation 
prochaine d'un territoire. L'important dans ce contexte est donc d'avoir 
reconnu que des considérations d'opportunité judiciaire constitueraient une 
raison « décisive » de refuser d'émettre un avis, si le but de la requête était de 
tourner le principe suivant lequel un Etat n'est pas tenu de soumettre ses 
différends au règlement judiciaire contre sa volonté. La Cour renseigne 
d'autre part l'Assemblée générale sur l'application de l'article 96 de la Charte 
en déclarant que le consentement d'un Etat reste pertinent, en matière 
consultative, « pour apprécier s'il est opportun de rendre un avis ». 

Vice-President AMMOUN, Judges FORSTER, PETRÉN, DILLARD and DE 
CASTRO and Judge ad lzoc BONI append separate opinions to the Opinion 
of the Court. 

Judge RUDA appends a dissenting opinion to the Opinion of the Court. 

(Initialled) M .  L. 

(Initialled) S.A. 
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Mr President, Your Excellencies, Fellows of the Royal Society, Ladies and

Gentlemen.

It was at your annual dinner of 1972 that I had the privilege of speaking to your

Society in my capacity as Secretary of State for Education and Science.

This is my first opportunity as Prime Minister to address our Society of which I am

so proud to be a Fellow.

I confess that I am quite pleased that I didn't continue my work on glyceride

monolayers in the early 1950s or I might never have got here at all!

But I am reminded of a reviewer of Solly Zuckerman 's recent autobiography who

said that as a rule scientists rarely make successful politicians!

From my experience let me say this: in today's world it is no bad thing for a

politician to have had the benefit of a scientific background.

And not only politicians.

Those who work in industry, in commerce, in investment. Indeed, so important

has it become that I believe we are right to make science a compulsory subject

for all schoolchildren.

Menu
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Over its 343 year history, the Royal Society has become the leading British

academy of science with over 1,000 Fellows and, in keeping with your

international tradition and standing, nearly 100 foreign members.

As you know Mr. President we have tried in Number 10 Downing Street to

recognise the enormous contribution that scientists have made and are making

to our prosperity and intellectual reputation as a people, by showing prominently,

portraits of eminent scientists among our pictures of those who have done so

much for our country. And so we have Michael Faraday in the hall. We have Isaac

Newton in the dining room, and paintings of Robert Boyle, Humphrey Davy,

Edmund Halley and Dorothy Hodgkin in our other rooms. Indeed we have just

redecorated No. 10 and have changed some of the other pictures so there are

several spaces vacant! I should like to fill them during my years of office by more

of today's scientists. Alas we have found that many distinguished scientists do

not devote time to being painted by distinguished artists on canvasses of the

right size! I should be grateful if you could rectify this state of affairs.

Everyone here and no one more than myself, will support Whitehead's statement

that a nation which does not value trained intelligence is doomed.

Science and the pursuit of knowledge are given high priority by successful

countries, not because they are a luxury which the  prosperous can afford;

but because experience has taught us that knowledge and its effective use are

vital to national prosperity and international standing. But we need to guard

against two dangerous fallacies: first that research should be driven wholly by

utilitarian considerations; and second, the opposite, that excellence in science

cannot be attained if work is undertaken for economic or other useful purposes.

We should not forget that industry has had its share of Nobel prizes. AT and T for

the transistor; IBM for warm super-conductors. EMI for X-Ray Tomography. It is

time we won some more.

In a January White Paper and on various occasions since, this Government has

made it clear that the commercial development of scientific principles should

mainly be the task of industry.

It is in industry's own interest to pursue the research needed for its own

business, collaborating with partners as necessary.

Industry could also help our academics to spot commercial applications when

they arise unexpectedly during the course of more basic work. There are too

many stories of British discoveries being published without patent protection,

only to make money for foreign lands.

Industry is becoming more scientific-minded: scientists more industry-minded.

Both have a responsibility to recognise the practical value of the ideas which are

[end p1]



being developed.

BASIC SCIENCE

In your Dimbleby lecture on knowledge and its power, Mr President, you stressed

the importance of basic science in a challenging way. You will know from our joint

attendance at the new Advisory Council on Science and Technology (ACOST), that

this is a view which I share.

It is mainly by unlocking nature's most basic secrets, whether it be about the

structure of matter and the fundamental forces or about the nature of life itself,

that we have been able to build the modern world. This is a world which is able to

sustain far more people with a decent standard of life than Malthus and even

thinkers of a few decades ago would have believed possible. It is not only

material welfare. It is about access to the arts, no longer the preserve of the very

few, which the gramophone, radio, colour photography, satellites and television

have already brought, and which holography will transform further.

Of course, the nation as a whole must support the discovery of basic scientific

knowledge through Government finance. But there are difficult choices and I

should like to make just three points. 

First, although basic science can have colossal economic rewards, they are totally

unpredictable. And therefore the rewards cannot be judged by immediate results.

Nevertheless the value of Faraday's work today must be higher than the

capitalisation of all the shares on the Stock Exchange!

Indeed it is astonishing how quickly the benefits of curiosity driven research

sometimes appear. During the Great War, our then President J. J. Thompson, cited

the use of X-rays in locating and assessing the damage of bullet wounds. The

value of the saving of life and limb was beyond calculation yet X-rays had only

been accidentally discovered in 1895!

Second, no nation has unlimited funds, and it will have even less if it wastes

them. A commitment to basic science cannot mean a blank cheque for everyone

with—if I may put it colloquially—a bee in his bonnet. That would spread the

honey too thinly.

So what projects to support? Politicians can't decide and heaven knows it is

difficult enough for our own Advisory Body of Scientists to say yea or nay to the

many applications. I have always had a great deal of sympathy for Max Perutz 's

view that we should be ready to support those teams, however small, which can

demonstrate the intellectual flair and leadership which is driven by intense

curiosity and dedication.

A good researcher is keenly competitive and wants to be first.

[end p2]



The final stage of the race for the DNA structure was as exciting as any Olympic

marathon. The natural desire of gifted people to excel and gain the credit for

their work must be harnessed. It is a great source of intellectual energy.

We accept that we cannot measure the value of the work by economic output but

this is no argument for lack of careful management in the way specific projects

are conducted. The money is not for top-heavy administration but for research.

If only we could cut some £20 million from very large scale projects—where the

non-scientists sometimes outnumber the scientists—that money could provide

support for hundreds of young researchers whose requirements are measured in

thousands of pounds.

My third point is that, despite an increase in the basic science budget of 15 per

cent in real terms since 1979, the United Kingdom is only able to carry out a small

proportion of the world's fundamental research and that of course is true of most

countries.

It is therefore very important to encourage our own people to be aware of the

work that is going on overseas and to come back here with their broadened

outlook and new knowledge. It is also healthy to have overseas people working

here.  We already do much to encourage international travel and

teamwork.

The Royal Society has 44 exchange agreements with learned societies overseas,

leading to 1000 exchanges a year. Through SERC (the Science and Engineering

Research Council), the Government funds some 120 post doctoral fellowships,

half of which are tenable overseas for one year and often more.

The recent visits of the Presidents of the Soviet and Chinese Academies and the

increased exchanges to which they will lead are most welcome. The Society's

work in promoting internationalism has my strongest support.

Mr. President, this country will be judged by its contribution to knowledge and its

capacity to turn that knowledge to advantage. It is only when industry and

academia recognise and mobilise each other's strengths that the full intellectual

energy of Britain will be released. In this respect we greatly appreciate your work

and that of Sir Francis Tombs, Chairman of ACOST.

THE ENVIRONMENT

Mr. President, the Royal Society's Fellows and other scientists, through

hypothesis, experiment and deduction have solved many of the world's

problems.

[end p3]



—Research on medicine has saved millions and millions of lives as you have

tackled diseases such as malaria, smallpox, tuberculosis and others.

Consequently, the world's population which was 1 billion in 1800, 2 billion in 1927

is now 5 billion souls and rising.

—Research on agriculture has developed seeds and fertilizers sufficient to

sustain that rising population contrary to the gloomy prophesies of two or three

decades ago. But we are left with pollution from nitrates and an enormous

increase in methane which is causing problems.

—Engineering and scientific advance have given us transport by land and air, the

capacity and need to exploit fossil fuels which had lain unused for millions of

years. One result is a vast increase in carbon dioxide. And this has happened just

when great tracts of forests which help to absorb it have been cut down.

For generations, we have assumed that the efforts of mankind would leave the

fundamental equilibrium of the world's systems and atmosphere stable. But it is

possible that with all these enormous changes (population, agricultural, use of

fossil fuels) concentrated into such a short period of time, we have unwittingly

begun a massive experiment with the system of this planet itself.

Recently three changes in atmospheric chemistry have become familiar subjects

of concern. The first is the increase in the greenhouse gases—carbon dioxide,

methane, and chlorofluorocarbons—which has led some  to fear that we

are creating a global heat trap which could lead to climatic instability. We are told

that a warming effect of 1°C per decade would greatly exceed the capacity of our

natural habitat to cope. Such warming could cause accelerated melting of glacial

ice and a consequent increase in the sea level of several feet over the next

century. This was brought home to me at the Commonwealth Conference in

Vancouver last year when the President of the Maldive Islands reminded us that

the highest part of the Maldives is only six feet above sea level. The population is

177,000. It is noteworthy that the five warmest years in a century of records have

all been in the 1980s—though we may not have seen much evidence in Britain!

The second matter under discussion is the discovery by the British Antarctic

Survey of a large hole in the ozone layer which protects life from ultra-violet

radiation. We don't know the full implications of the ozone hole nor how it may

interact with the greenhouse effect. Nevertheless it was common sense to

support a worldwide agreement in Montreal last year to halve world

consumption of chlorofluorocarbons by the end of the century. As the sole

measure to limit ozone depletion, this may be insufficient but it is a start in

reducing the pace of change while we continue the detailed study of the problem

on which our (the British) Stratospheric Ozone Review Group is about to report.
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The third matter is acid deposition which has affected soils, lakes and trees

downwind from industrial centres. Extensive action is being taken to cut down

emission of sulphur and nitrogen oxides from power stations at great but

necessary expense.

In studying the system of the earth and its atmosphere we have no laboratory in

which to carry out controlled experiments. We have to rely on observations of

natural systems. We need to identify particular areas of research which will help

to establish cause and effect. We need to consider in more detail the likely effects

of change within precise timescales. And to consider the wider implications for

policy—for energy production, for fuel efficiency, for reforestation. This is no

small task, for the annual increase in atmospheric carbon dioxide alone is of the

order of three billion tonnes. And half the carbon emitted since the Industrial

Revolution remains in the atmosphere. We have an extensive research

programme at our meteorological office and we provide one of the world's four

centres for the study of climatic change. We must ensure that what we do is

founded on good science to establish cause and effect.

In the past when we have identified forms of pollution, we have shown our

capacity to act effectively. The great London Smogs are now only a nightmare of

the past. We have cut airborne lead by 50 per cent. We are spending £4 billion on

cleansing the Mersey Basin alone;  and the Thames now has the cleanest

metropolitan estuary in the world. Even though this kind of action may cost a lot,

I believe it to be money well and necessarily spent because the health of the

economy and the health of our environment are totally dependent upon each

other.

The Government espouses the concept of sustainable economic development.

Beginning of section checked against BBC Radio News Report 0700 28 September

1988

Stable prosperity can be achieved throughout the world provided the

environment is nutured and safeguarded.

Protecting this balance of nature is therefore one of the great challenges of the

late Twentieth Century [End of section checked against BBC Radio News Report 0700

28 September 1988.] and one in which I am sure your advice will be repeatedly

sought.

PERORATION

I have spoken about my own commitment to science and to the environment.

And I have given you some idea of what government is doing. I hope that the

Royal Society will generate increased popular interest in science by explaining the

importance and excitement of your work. When Arthur Eddington presented his

[end p5]
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results to this Society in 1919, showing the bending of starlight, it made

headlines. It is reported that many people could not get into the meeting so

anxious were the crowds to find out whether the intellectual paradox of curved

space had really been demonstrated. Should we be doing more to explain why

we are looking for the Higgs Boson at CERN and trying to decode the human

Genome? This is a golden age of discovery and new thought. The natural world is

full of fascination providing the doors of understanding are opened. I applaud

our Royal Society for its manifold achievements and congratulate you Mr

President on your splendid leadership. I ask you to drink a toast to the Royal

Society.
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February 08, 1965 

To the Congress of the United States: 

For centuries Americans have drawn strength and inspiration from the beauty of our 

country. It would be a neglectful generation indeed, indifferent alike to the judgment of 

history and the command of principle, which failed to preserve and extend such a heritage 

for its descendants. 

Yet the storm of modern change is threatening to blight and diminish in a few decades what 

has been cherished and protected for generations. 

A growing population is swallowing up areas of natural beauty with its demands for living 

space, and is placing increased demand on our overburdened areas of recreation and 

pleasure. 

The increasing tempo of urbanization and growth is already depriving many Americans of 

the right to live in decent surroundings. More of our people are crowding into cities and 

being cut off from nature. Cities themselves reach out into the countryside, destroying 

streams and trees and meadows as they go. A modern highway may wipe out the 

equivalent of a fifty acre park with every mile. And people move out from the city to get 

closer to nature only to find that nature has moved farther from them. 

The modern technology, which has added much to our lives can also have a darker side. Its 

uncontrolled waste products are menacing the world we live in, our enjoyment and our 

health. The air we breathe, our water, our soil and wildlife, are being blighted by the poisons 

and chemicals which are the by-products of technology and industry. The skeletons of 

discarded cars litter the countryside. The same society which receives the rewards of 

technology, must, as a cooperating whole, take responsibility for control. 

To deal with these new problems will require a new conservation. We must not only protect 

the countryside and save it from destruction, we must restore what has been destroyed and 

salvage the beauty and charm of our cities. Our conservation must be not just the classic 

conservation of protection and development, but a creative conservation of restoration and 

innovation. Its concern is not with nature alone, but with the total relation between man and 

the world around him. Its object is not just man's welfare but the dignity of man's spirit. 

In this conservation the protection and enhancement of man's opportunity to be in contact 

with beauty must play a major role. 
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This means that beauty must not be just a holiday treat, but a part of our daily life. It means 

not just easy physical access, but equal social access for rich and poor, Negro and white, city 

dweller and farmer. 

Beauty is not an easy thing to measure. It does not show up in the gross national product, in 

a weekly pay check, or in profit and loss statements. But these things are not ends in 

themselves. They are a road to satisfaction and pleasure and the good life. Beauty makes its 

own direct contribution to these final ends. Therefore it is one of the most important 

components of our true national income, not to be left out simply because statisticians 

cannot calculate its worth. 

And some things we do know. Association with beauty can enlarge man's imagination and 

revive his spirit. Ugliness can demean the people who live among it. What a citizen sees 

every day is his America. If it is attractive it. it adds to the quality of his the life. If it is ugly it 

can degrade his existence. 

Beauty has other immediate values. It adds to safety whether removing direct dangers to 

health or making highways less monotonous and dangerous. We also know that those who 

live in blighted and squalid conditions are more susceptible to anxieties and mental disease. 

Ugliness is costly. It can be expensive to clean a soot smeared building, or to build new 

areas of recreation when the old landscape could have been preserved far more cheaply. 

Certainly no one would hazard a national definition of beauty. But we do know that nature 

is nearly always beautiful. We do, for the most part, know what is ugly. And we can 

introduce, into all our planning, our programs, our building and our growth, a conscious and 

active concern for the values of beauty. If we do this then we can be successful in preserving 

a beautiful America. 

There is much the federal government can do, through a range of specific programs, and as 

a force for public education. But a beautiful America will require the effort of government at 

every level, of business, and of private groups. Above all it will require the concern and 

action of individual citizens, alert to danger, determined to improve the quality of their 

surroundings, resisting blight, demanding and building beauty for themselves and their 

children. 

I am hopeful that we can summon such a national effort. For we have not chosen to have an 

ugly America. We have been careless, and often neglectful. But now that the danger is clear 

and the hour is late this people can place themselves in the path of a tide of blight which is 

often irreversible and always destructive. 

The Congress and the Executive branch have each produced conservation giants in the past. 

During the 88th Congress it was legislative executive teamwork that brought progress. It is 

this same kind of partnership that will ensure our continued progress. 

In that spirit as a beginning and stimulus I make the following proposals: 

THE CITIES Thomas Jefferson wrote that communities "should be planned with an eye to the 

effect made upon the human spirit by being continually surrounded with a maximum of 

beauty." 
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We have often sadly neglected this advice in the modern American city. Yet this is where 

most of our people live. It is where the character of our young is formed. It is where 

American civilization will be increasingly concentrated in years to come. 

Such a challenge will not be met with a few more parks or playgrounds. It requires attention 

to the architecture of building, the structure of our roads, preservation of historical 

buildings and monuments, careful planning of new suburbs. A concern for the 

enhancement of beauty must infuse every aspect of the growth and development of 

metropolitan areas. It must be a principal responsibility of local government, supported by 

active and concerned citizens. 

Federal assistance can be a valuable stimulus and help to such local efforts. 

I have recommended a community extension program which will bring the resources of the 

university to focus on problems of the community just as they have long been concerned 

with our rural areas. Among other things, this program will help provide training and 

technical assistance to aid in making our communities more attractive and vital. In addition, 

under the Housing Act of 1964, grants will be made to States for training of local 

governmental employees needed for community development. I am recommending a 1965 

supplemental appropriation to implement this program. 

We now have two programs which can be of special help in creating areas of recreation and 

beauty for our metropolitan area population: the Open Space Land Program, and the Land 

and Water Conservation Fund. 

I have already proposed full funding of the Land and Water Conservation Fund, and directed 

the Secretary of the Interior to give priority attention to serving the needs of our growing 

urban population. 

The primary purpose of the Open Space Program has been to help acquire and assure open 

spaces in urban areas. I propose a series of new matching grants for improving the natural 

beauty of urban open space. 

The Open Space Program should be adequately financed, and broadened by permitting 

grants to be made to help city governments acquire and clear areas to create small parks, 

squares, pedestrian malls and playgrounds. 

In addition I will request authority in this program for a matching program to cities for 

landscaping, installation of outdoor lights and benches, creating attractive cityscapes along 

roads and in business areas, and for other beautification purposes. 

Our city parks have not, in many cases, realized their full potential as sources of pleasure 

and play. I recommend on a matching basis a series of federal demonstration projects in 

city parks to use the best thought and action to show how the appearance of these parks 

can better serve the people of our towns and metropolitan areas. 

All of these programs should be operated on the same matching formula to avoid 

unnecessary competition among programs and increase the possibility of cooperative 

effort. I will propose such a standard formula. 

In a future message on the cities I will recommend other changes in our housing programs 

designed to strengthen the sense of community of which natural beauty is an important 

component. 

https://www.presidency.ucsb.edu/documents/special-message-the-congress-conservation-and-restoration-natural-beauty
https://www.presidency.ucsb.edu/documents/special-message-the-congress-conservation-and-restoration-natural-beauty


Special Message to the Congress on Conservation and Restoration of Natural Beauty. | The 
American Presidency Project (ucsb.edu) 

In almost every part of the country citizens are rallying to save landmarks of beauty and 

history. The government must also do its share to assist these local efforts which have an 

important national purpose. We will encourage and support the National Trust for Historic 

Preservation in the United States, chartered by Congress in 1949- I shall propose legislation 

to authorize supplementary grants to help local authorities acquire, develop and manage 

private properties for such purposes. 

The Registry of National Historic Landmarks is a fine federal program with virtually no 

federal cost. I commend its work and the new wave of interest it has evoked in historical 

preservation. 

THE COUNTRYSIDE Our present system of parks, seashores and recreation areas--

monuments to the dedication and labor of far-sighted men--do not meet the needs of a 

growing population. 

The full funding of the Land and Water Conservation Fund will be an important step in 

making this a Parks-for-America decade. 

I propose to use this fund to acquire lands needed to establish: 

--Assateague Island National Seashore, Maryland-Virginia 

Tocks Island National Recreation Area, New Jersey-Pennsylvania 

Cape Lookout National Seashore, North Carolina 

Sleeping Bear Dunes National Lakeshore, Michigan 

Indiana Dunes National Lakeshore, Indiana 

Oregon Dunes National Seashore, Oregon 

Great Basin National Park, Nevada 

Guadalupe Mountains National Park, Texas 

Spruce Knob, Seneca Rocks National Recreation Area, West Virginia 

Bighorn Canyon National Recreation Area, Montana-Wyoming 

Flaming Gorge National Recreation, Utah-Wyoming 

Whiskeytown-Shasta-Trinity National Recreation Area, California. 

In addition, I have requested the Secretary of Interior, working with interested groups, to 

conduct a study on the desirability of establishing a Redwood National Park in California. 

I will also recommend that we add prime outdoor recreation areas to our National Forest 

system, particularly in the populous East; and proceed on schedule with studies required to 

define and enlarge the Wilderness System established by the 88th Congress. We will also 

continue progress on our refuge system for migratory waterfowl. 

Faulty strip and surface mining practices have left ugly scars which mar the beauty of the 

landscape in many of our States. I urge your strong support of the nationwide strip and 

surface mining study provided by the Appalachian Regional legislation, which will furnish the 

factual basis for a fair and reasonable approach to the correction of these past errors. 

https://www.presidency.ucsb.edu/documents/special-message-the-congress-conservation-and-restoration-natural-beauty
https://www.presidency.ucsb.edu/documents/special-message-the-congress-conservation-and-restoration-natural-beauty


Special Message to the Congress on Conservation and Restoration of Natural Beauty. | The 
American Presidency Project (ucsb.edu) 

I am asking the Secretary of Agriculture to work with State and local organizations in 

developing a cooperative program for improving the beauty of the privately owned rural 

lands which comprise three-fourths of the Nation's area. Much can be done within existing 

Department of Agriculture programs without adding to cost. 

The 28 million acres of land presently held and used by our Armed Services is an important 

part of our public estate. Many thousands of these acres will soon become surplus to 

military needs. Much of this land has great potential for outdoor recreation, wildlife, and 

conservation uses consistent with military requirements. This potential must be realized 

through the fullest application of multiple-use principles. To this end I have directed the 

Secretaries of Defense and Interior to conduct a "conservation inventory" of all surplus 

lands. 

HIGHWAYS More than any country ours is an automobile society. For most Americans the 

automobile is a principal instrument of transportation, work, daily activity, recreation and 

pleasure. By making our roads highways to the enjoyment of nature and beauty we can 

greatly enrich the life of nearly all our people in city and countryside alike. 

Our task is two-fold. First, to ensure that roads themselves are not destructive of nature and 

natural beauty. Second, to make our roads ways to recreation and pleasure. 

I have asked the Secretary of Commerce to take a series of steps designed to meet this 

objective. This includes requiring landscaping on all federal interstate primary and urban 

highways, encouraging the construction of rest and recreation areas along highways, and 

the preservation of natural beauty adjacent to highway rights-of-way. 

Our present highway law permits the use of up to 3% of all federal-aid funds to be used 

without matching for the preservation of natural beauty. This authority has not been used 

for the purpose intended by Congress. I will take steps, including recommended legislation 

if necessary, to make sure these funds are, in fact, used to enhance beauty along our 

highway system. This will dedicate substantial resources to this purpose. 

I will also recommend that a portion of the funds now used for secondary roads be set aside 

in order to provide access to areas of rest and recreation and scenic beauty along our 

nation's roads, and for rerouting or construction of highways for scenic or parkway 

purposes. 

The Recreation Advisory Council is now completing a study of the role which scenic roads 

and parkways should play in meeting our highway and recreation needs. After receiving the 

report, I will make appropriate recommendations. 

The authority for the existing program of outdoor advertising control expires on June 30, 

1965, and its provisions have not been effective in achieving the desired goal. Accordingly, I 

will recommend legislation to ensure effective control of billboards along our highways. 

In addition, we need urgently to work towards the elimination or screening of unsightly, 

beauty-destroying junkyards and auto graveyards along our highways. To this end, I will also 

recommend necessary legislation to achieve effective control, including Federal assistance 

in appropriate cases where necessary. 

I hope that, at all levels of government, our planners and builders will remember that 

highway beautification is more than a matter of planting trees or setting aside scenic areas. 
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The roads themselves must reflect, in location and design, increased respect for the natural 

and social integrity and unity of the landscape and communities through Which they pass. 

RIVERS Those who first settled this continent found much to marvel at. Nothing was a 

greater source of wonder and amazement than the power and majesty of American rivers. 

They occupy a central place in myth and legend, folklore and literature. 

They were our first highways, and some remain among the most important. We have had to 

control their ravages, harness their power, and use their water to help make whole regions 

prosper. 

Yet even this seemingly indestructible natural resource is in danger. 

Through our pollution control programs we can do much to restore our rivers. We will 

continue to conserve the water and power for tomorrow's needs with well-planned 

reservoirs and power dams. But the time has also come to identify and preserve free 

flowing stretches of our great scenic rivers before growth and development make the 

beauty of the unspoiled waterway a memory. 

To this end I will shortly send to the Congress a Bill to establish a National Wild Rivers 

System. 

THE POTOMAC The river rich in history and memory which flows by our nation's capital 

should serve as a model of scenic and recreation values for the entire country. To meet this 

objective I am asking the Secretary of the Interior to review the Potomac River basin 

development plan now under review by the Chief of Army Engineers, and to work with the 

affected States and local governments, the District of Columbia and interested federal 

agencies to prepare a program for my consideration. 

A program must be devised which will: 

a. Clean up the river and keep it clean, so it can be used for boating, swimming and fishing. 

b. Protect its natural beauties by the acquisition of scenic easements, zoning or other 

measures. 

c. Provide adequate recreational facilities, and 

d. Complete the presently authorized George Washington Memorial Parkway on both banks. 

I hope action here will stimulate and inspire similar efforts by States and local governments 

on other urban rivers and waterfronts, such as the Hudson in New York. They are potentially 

the greatest single source of pleasure for those who live in most of our metropolitan areas. 

TRAILS The forgotten outdoorsmen of today are those who like to walk, hike, ride horseback 

or bicycle. For them we must have trails as well as highways. Nor should motor vehicles be 

permitted to tyrannize the more leisurely human traffic. 

Old and young alike can participate. Our doctors recommend and encourage such activity 

for fitness and fun. 

I am requesting, therefore, that the Secretary of the Interior work with his colleagues in the 

federal government and with state and local leaders and recommend to me a cooperative 

program to encourage a national system of trails, building up the more than hundred 

thousand miles of trails in our National Forests and Parks. 
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There are many new and exciting trail projects underway across the land. In Arizona, a 

county has arranged for miles of irrigation canal banks to be used by riders and hikers. In 

Illinois, an abandoned railroad right of way is being developed as a "Prairie Path." In New 

Mexico utility rights of way are used as public trails. 

As with so much of our quest for beauty and quality, each community has opportunities for 

action. We can and should have an abundance of trails for walking, cycling and horseback 

riding, in and close to our cities. In the back country we need to copy the great Appalachian 

Trail in all parts of America, and to make full use of rights of way and other public paths. 

POLLUTION One aspect of the advance of civilization is the evolution of responsibility for 

disposal of waste. Over many generations society gradually developed techniques for this 

purpose. State and local governments, landlords and private citizens have been held 

responsible for ensuring that sewage and garbage did not menace health or contaminate 

the environment. 

In the last few decades entire new categories of waste have come to plague and menace the 

American scene. These are the technological wastes--the by-products of growth, industry, 

agriculture, and science. We cannot wait for slow evolution over generations to deal with 

them. 

Pollution is growing at a rapid rate. Some pollutants are known to be harmful to health, 

while the effect of others is uncertain and unknown. In some cases we can control pollution 

with a larger effort. For other forms of pollution we still do not have effective means of 

control. 

Pollution destroys beauty and menaces health. It cuts down on efficiency, reduces property 

values and raises taxes. 

The longer we wait to act, the greater the dangers and the larger the problem. 

Large-scale pollution of air and waterways is no respecter of political boundaries, and its 

effects extend far beyond those who cause it. 

Air pollution is no longer confined to isolated places. This generation has altered the 

composition of the atmosphere on a global scale through radioactive materials and a steady 

increase in carbon dioxide from the burning of fossil fuels. Entire regional airsheds, crop 

plant environments, and river basins are heavy with noxious materials. Motor vehicles and 

home heating plants, municipal dumps and factories continually hurl pollutants into the air 

we breathe. Each day almost 50,000 tons of unpleasant, and sometimes poisonous, sulfur 

dioxide are added to the atmosphere, and our automobiles produce almost 300,000 tons of 

other pollutants. 

In Donora, Pennsylvania in 1948, and New York City in 1953 serious illness and some deaths 

were produced by sharp increases in air pollution. In New Orleans, epidemic outbreaks of 

asthmatic attacks are associated with air pollutants. Three-fourths of the eight million 

people in the Los Angeles area are annoyed by severe eye irritation much of the year. And 

our health authorities are increasingly concerned with the damaging effects of the continual 

breathing of polluted air by all our people in every city in the country. 

In addition to its health effects, air pollution creates filth and gloom and depreciates 

property values of entire neighborhoods. The White House itself is being dirtied with soot 

from polluted air. 
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Every major river system is now polluted. Waterways that were once sources of pleasure 

and beauty and recreation are forbidden to human contact and objectionable to sight and 

smell. Furthermore, this pollution is costly, requiring expensive treatment for drinking water 

and inhibiting the operation and growth of industry. 

In spite of the efforts and many accomplishments of the past, water pollution is spreading. 

And new kinds of problems are being added to the old: 

--Waterborne viruses, particularly hepatitis, are replacing typhoid fever as a significant 

health hazard. 

--Mass deaths of fish have occurred in rivers over-burdened with wastes. 

--Some of our rivers contain chemicals which, in concentrated form, produce abnormalities 

in animals. 

--Last summer 2,600 square miles of Lake Erie--over a quarter of the entire Lake-were 

almost without oxygen and unable to support life because of algae and plant growths, fed 

by pollution from cities and farms. 

In many older cities storm drains and sanitary sewers are interconnected. As a result, 

mixtures of storm water and sanitary waste overflow during rains and discharge directly 

into streams, bypassing treatment works and causing heavy pollution. 

In addition to our air and water we must, each and every day, dispose of a half billion 

pounds of solid waste. These wastes--from discarded cans to discarded automobiles-litter 

our country, harbor vermin, and menace our health. Inefficient and improper methods of 

disposal increase pollution of our air and streams. 

Almost all these wastes and pollutions are the result of activities carried on for the benefit of 

man. A prime national goal must be an environment that is pleasing to the senses and 

healthy to live in. 

Our Government is already doing much in this field. We have made significant progress. But 

more must be done. 

Federal Government Activity 

I am directing the heads of all agencies to improve measures to abate pollution caused by 

direct agency operation, contracts and cooperative agreements. Federal procurement 

practices must make sure that the Government equipment uses the most effective 

techniques for controlling pollution. The Administrator of General Services has already 

taken steps to assure that motor vehicles purchased by the Federal Government meet 

minimum standards of exhaust quality. 

Clean Water 

Enforcement authority must be strengthened to provide positive controls over the discharge 

of pollutants into our interstate or navigable waters. I recommend enactment of legislation 

to: 

--Provide, through the setting of effective water quality standards, combined with a swift 

and effective enforcement procedure, a national program to prevent water pollution at its 

source rather than attempting to cure pollution after it occurs. 
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--Increase project grant ceilings and provide additional incentives for multi-municipal 

projects under the waste treatment facilities construction program. 

--Increase the ceilings for grants to State water pollution control programs. 

--Provide a new research, and demonstration construction program leading to the solution 

of problems caused by the mixing of storm water runoff and sanitary wastes. 

The Secretary of Health, Education, and Welfare will undertake an intensive program to 

dean up the Nation's most polluted rivers. With the cooperation of States and cities--using 

the tools of regulation, grant and incentives--we can bring the most serious problem of river 

pollution under control. We cannot afford to do less. 

We will work with Canada to develop a pollution control program for the Great Lakes and 

other border waters. 

Through an expanded program carried on by the Departments of Health, Education, and 

Welfare and Interior, we will continue to seek effective and economical methods for 

controlling pollution from acid mine drainage. 

To improve the quality of our waters will require the fullest cooperation of our State and 

local governments. Working together, we can and will preserve and increase one of our 

most valuable national resources--clean water. 

Clean Air 

The enactment of the Clean Air Act in December of 1963 represented a long step forward in 

our ability to understand and control the difficult problem of air pollution. The 1966 Budget 

request of 24 million dollars is almost double the amount spent on air pollution programs in 

the year prior to its enactment. 

In addition, the Clean Air Act should be improved to permit the Secretary of Health, 

Education, and Welfare to investigate potential air pollution problems before pollution 

happens, rather than having to wait until the damage occurs, as is now the case, and to 

make recommendations leading to the prevention of such pollution. 

One of the principal unchecked sources of air pollution is the automobile. I intend to 

institute discussions with industry officials and other interested groups leading to an 

effective elimination or substantial reduction of pollution from liquid fueled motor vehicles. 

Solid Wastes 

Continuing technological progress and improvement in methods of manufacture, packaging 

and marketing of consumer products has resulted in an ever mounting increase of 

discarded material. We need to seek better solutions to the disposal of these wastes. I 

recommend legislation to: 

--Assist the States in developing comprehensive programs for some forms of solid waste 

disposal. 

--Provide for research and demonstration projects leading to more effective methods for 

disposing of or salvaging solid wastes. 
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--Launch a concentrated attack on the accumulation of junk cars by increasing research in 

the Department of the Interior leading to use of metal from scrap cars where promising 

leads already exist. 

Pesticides 

Pesticides may affect living organisms wherever they occur. 

In order that we may better understand the effects of these compounds, I have included 

increased funds in the budget for use by the Secretaries of Agriculture, Interior, and Health, 

Education, and Welfare to increase their research efforts on pesticides so they can give 

special attention to the flow of pesticides through the environment; study the means by 

which pesticides break down and disappear in nature; and to keep a constant check on the 

level of pesticides in our water, air, soil and food supply. 

I am recommending additional funds for the Secretary of Agriculture to reduce 

contamination from toxic chemicals through intensified research, regulatory control, and 

educational programs. 

The Secretary of Agriculture will soon submit legislation to tighten control over the 

manufacture and use of agricultural chemicals, including licensing and factory inspection of 

manufacturers, clearly placing the burden of proof of safety on the proponent of the 

chemical rather than on the Government. Research Resources 

Our needs for new knowledge and increasing application of existing knowledge demand a 

greater supply of trained manpower and research resources. 

A National Center for Environmental Health Sciences is being planned as a focal point for 

health research in this field. In addition, the 1966 budget includes funds for the 

establishment of university institutes to conduct research and training in environmental 

pollution problems. 

Legislation recommended in my message on health has been introduced to increase 

Federal support for specialized research facilities of a national or regional character. This 

proposal, aimed at health research needs generally, would assist in the solution of 

environmental health problems and I urge its passage. 

We need legislation to provide to the Departments of Agriculture and the Interior authority 

for grants for research in environmental pollution control in their areas of responsibility. I 

have asked the Secretary of Interior to submit legislation to eliminate the ceiling on 

pesticide research. 

Other Efforts 

In addition to these needed actions, other proposals are undergoing active study. 

I have directed the Chairman of the Council of Economic Advisers, with the appropriate 

departments, to study the use of economic incentives as a technique to stimulate pollution 

prevention and abatement, and to recommend actions or legislation, if needed. 

I have instructed the Director of the Bureau of the Budget and the Director of the Office of 

Science and Technology to explore the adequacy of the present organization of pollution 

control and research activities. 
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I have also asked the Director of the Office of Science and Technology and the Director of 

the Bureau of the Budget to recommend the best way in which the Federal government may 

direct efforts toward advancing our scientific understanding of natural plant and animal 

communities and their interaction with man and his activities. 

The actions and proposals recommended in this message will take us a long way toward 

immediate reversal of the increase of pollutants in our environment. They will also give us 

time until new basic knowledge and trained manpower provide opportunities for more 

dramatic gains in the future. 

WHITE HOUSE CONFERENCE I intend to call a White House Conference on Natural Beauty to 

meet in mid-May of this year. Its chairman will be Mr. Laurance Rockefeller. 

It is my hope that this Conference will produce new ideas and approaches for enhancing the 

beauty of America. Its scope will not be restricted to federal action. It will look for ways to 

help and encourage state and local governments, institutions and private citizens, in their 

own efforts. It can serve as a focal point for the large campaign of public education which is 

needed to alert Americans to the danger to their natural heritage and to the need for action. 

In addition to other subjects which this Conference will consider, I recommend the following 

subjects for discussion in depth: 

--Automobile junkyards. I am convinced that analysis of the technology and economics can 

help produce a creative solution to this vexing problem. The Bureau of Mines of the Interior 

Department can contribute technical advice to the conference, as can the scrap industry and 

the steel industry. 

--Underground installation of utility transmission lines. Further research is badly needed to 

enable us to cope with this problem. 

--The greatest single force that shapes the American landscape is private economic 

development. Our taxation policies should not penalize or discourage conservation and the 

preservation of beauty. 

--Ways in which the Federal Government can, through information and technical assistance, 

help communities and states in their own programs of natural beauty. 

--The possibilities of a national tree planting program carried on by government at every 

level, and private groups and citizens. 

CONCLUSION In my thirty-three years of public life I have seen the American system move 

to conserve the natural and human resources of our land. 

TVA transformed an entire region that was "depressed." The rural electrification 

cooperatives brought electricity to lighten the burdens of rural America. We have seen the 

forests replanted by the CCC's, and watched Gifford Pinchot's sustained yield concept take 

hold on forestlands. 

It is true that we have often been careless with our natural bounty. At times we have paid a 

heavy price for this neglect. But once our people were aroused to the danger, we have acted 

to preserve our resources for the enrichment of our country and the enjoyment of future 

generations. 
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The beauty of our land is a natural resource. Its preservation is linked to the inner 

prosperity of the human spirit. 

The tradition of our past is equal to today's threat to that beauty. Our land will be attractive 

tomorrow only if we organize for action and rebuild and reclaim the beauty we inherited. 

Our stewardship will be judged by the foresight with which we carry out these programs. We 

must rescue our cities and countryside from blight with the same purpose and vigor with 

which, in other areas, we moved to save the forests and the soil. 

LYNDON B. JOHNSON 

The White House 

February 8, 1965 

Note: Plans for a White House Conference on Natural Beauty to be held May 24-25 in Washington 

were announced by the President on March 12 following a meeting with Laurance S. Rockefeller, 

Conference Chairman. In a White House release of that date the President stated that the a-day 

conference would concentrate on "concrete, immediate means for the preservation of natural 

beauty, through Federal, State, local, and private action." 

"It is my hope and expectation," the President said, "that this Conference will help stimulate and 

guide a truly national effort--at every level of American life--to ensure that all our people can find 

their lives enriched by the beauty of the world they live in." 

The release noted that Mrs. Johnson would open the Conference and that the President would 

make the closing address (see Item 277)- More than 800 conferees from private and public life 

would discuss "a wide range of topics concerning the effort to protect and extend the natural 

beauty of America." These topics, listed in the release, would be considered by panels composed 

of citizens, technical experts, representatives of industry and labor, and Government officials. 

Their recommendations would be presented to the President at the final session of the 

Conference. 

Later, on May 7, the President announced the names of the chairmen of the 15 panels that would 

make up the Conference, and on May 18, the names of the 116 persons who had been invited to 

participate as panelists. 

For statements or remarks upon signing related legislation, see Items 521, 543, 568, 576. 

Lyndon B. Johnson, Special Message to the Congress on Conservation and Restoration of 

Natural Beauty. Online by Gerhard Peters and John T. Woolley, The American Presidency 

Project https://www.presidency.ucsb.edu/node/241332 
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Climatic Effects of Pollutants 

The greatest consequences of air pollution for man's continued life on 
the earth are its effects on the earth's climate. They are also probably 
the least well known of all important effects. 

Three kinds of effects have received the greatest attention: ( 1) the 
effects of increasing carbon dioxide due to the burning of fossil fuels; 
( 2) the effects of increased particulates; and ( 3) the possible effects of 
moisture deposition by high-flying aircraft-such as supersonic transports. 

We know the rate of increase of atmospheric carbon dioxide with 
reasonable accuracy. (About one-half the carbon dioxide formed by 
burning fossil fuels moves into the oceans and into plants, leaving the 
other half in the atmosphere.) 

We remain regrettably ignorant of the size- and even the direction
of the corresponding effect on our climate. If we consider only the 
trapping effect on the earth's outward radiation, the earth should warm. 
If we consider only the effect on the meridional circulation, the earth 
should cool. It may well be that the net effect depends on the-still 
conjectural-effect on the pattern of the easterly and westerly circulations. 

In the case of particulates, our uncertainty is less. It is probable that 
increased particulates so much increase the reflection of incoming sun
light as to outweigh all other effects and produce a net cooling. We are 
not sufficiently sure of either the magnitude or the effect or of the conse
quences of adding this cooling to the other on-going effects. 

So far as the average temperature of the earth's northern hemisphere 
goes, it is clear that the decades before 1945 saw a rather steady warming, 
while those since have seen a cooling. The contribution of carbon dioxide 
from the combustion of fossil fuel and from added particulates to either 
trend- or to the maximum-is quite uncertain. 

Stratospheric Air Pollution 

The highest layers of the atmosphere lying above the clouds are 
cleansed only every few years in contrast to a cleansing every three or four 
weeks of the layer where rain occurs. 

Particulate matter put in the stratosphere by volcanic eruptions has 
been observed to reduce substantially the sunlight reaching the earth's 
surface. The eruption of the Balinese volcano Mt. Aguna in 1963 reduced 
the solar heat input in the lower half of the Northern hemisphere by about 
ten to fifteen percent for a year or more and over the entire earth for the 
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INTRODUCTION

1, vfuen the Economic end Social Oouncil at its forty-fourth session discussed

the provisional agenda for its forty-fifth session, it was decided to include

an item entitled "Question of Convening an International Conference on Problems

of the Human Environment" proposed by Sweden (El4466/Add.l). In order to

facilitate discussion of the Swedish proposal, the Secretariat agreed to prepare

a short paper outlining in a preliminary "Jay certain aspects of the work of

United Nations organizations and progralnmes relevant to the human environment.

Such information on the subject as was readily available is contained in' the

present report.

2 0 In preparing this document it has been difficult to determine the extent

of the areas which it should cover, as the S1.Jedish proposal has been formulated

in general terms. It will, of course, be necessary at an appropriate stage to

define the exact limits which the proposed conference would cover and the

en~hasis to be given to the various aspects involved, scientific, social, etc.

In thG meantime, an attempt has been made to cover in a broad way the work of

the United Nations organizations ill1d progranwes which would be relevant to

pro blems of the human environment.

3~ In view of the short time available for preparing the present report, it

was not possible to cover fully all relevant aspects of the work of all

organizations and progr~rones that might be concerned. Nor does the respective

length of the passeges devoted to each organization or programme in the present

report always correspond to the actual importance of its work in this field.

Generally, emphasis has been put on work programmes concerned with pollution of

the human environment, this being an aspect of the subject-matter outlined in

the Swedish memornndum which has up to the present time concerned United Nations

organizations and prograrmues more than others.

," ,
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4. However, in the Swedish memorandum stress is also laid on another

important aspect of the problem of human environment, that is the impact

on man himself of the process of change by technological advances. As

is stated in the memorandum, this relates to problems of health, working

and living conditions as influenced by unplanned and uncontrolled urban

growth. . Both physical and psychological effects will arise, as mushrooming

shanty-towns and other types of slum areas, as well as rapid urban growth,

·cause not only air pollution and traffic congestion, a damagine level of

noise, . and sharply increased accident rates ,but also problems connected

·with family disorganization, mental tensions and increased crime rates.

In this report available information has therefore been included on

actiVities relevant to this aspect of the environment problem.

5. As is shown in the body of the present report, there exists a great

variety of continuing activities within the United Nations system of
I

organizations which have a direct bearing on problems related to the human

environment.

6. hs concerns the natural surroundings of man, UNESCO has prepared, in

co-operation with FAO, a study on conservation and rational use of the

environment, which was submitted to the Council at its forty-fourth session

(E/4458). :In co-operation with other members of the United Nations family,

particularly·the United Nations, F;~O, FffiO and iiJMO, UNESCO is organizinG a

COl1fererice on the Rational Use and Conservation of the Resources of the

Biosphere, to be held in Paris in September 1968. The Economic Commission

for Europe has decided to hold, in 1970/71, 'a Ivjeeting of Governmental

Experts on Problems relating to Environment, which is to concentrate on

problems of governmental policies influencinc environment and which is to

be prepared in full co-operation with the secretariats of international

organizations concerned. Pol Lutdon of the environment, air, water and 80il,'

from different sources, is dealt with by the 110, FAO, UNESCO, VI1{O, VylMO,

If~A and, on the regional level, ECE. Pollution of the sea caused by ships
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is the concern of' INCO. Pollution caused by radiation is the concern of IJ.EA.,

UNSCEhR, ~HO and FbO. The proper and rational use of land, including problems

of soil erosiQn, soil conservation and the establishment and protection of

forests, is being studied particularly by FhO.

7~ ts for the man-made environment and the harmful effect on man and his

working and livin~ conditions, of changes caused by technological advances, as

well as unplanned and uncontrolled urban growth, activities are carried on by

the United Nations and by specialized a~encies such as the ILO, UNESCO and WHO.

The United Nations, including ECE, is concerned with the rational use of ur~an

land, wit~ urban development planning and with social aspects of industrialization

and urbanization. WMO is actively studyinG the question of urban climate.

Problems of health in connexion with uncontrolled urban development are given

close attention by ;/JHO. The ILO is dealing with the problem of atmospheric

pollution of the workinc environment. The establishment of standards of safety

against radioactive pollution caused by nuclear plants and establishments is the

responsibility of If~h.

8~ Because of the complexity and interdisciplinary nature of many of the

activities of United Nations organizations in connexion with the human environment,

many of these proerammes have an interagency character. In addition to the

ad hoc and bilateral co-ordination of specific projects, the ~dministrative

Committee on Co-ordination has already concerned.itself with various aspects

of the question. For example, co-ordination in respect of work on marine

pollution has for the p~st few years been a major subject of study through

the ~CC Sub-Committee on Marine Science and its hpplicationsj an hCC inter

agency meeting on environmental pollution was held early in 1968; and the hCC

has commented on various aspects of the problem in its report to the Council

(E/4486 , paras. 54-56).
9. More detailed information on the activities of United Nations organizations

and programmes in respect of the human environment is given below on an

agency-by-agency basis.

r,
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I. UNITED NATIONS

P5~.E§:;:::L~~pt.21 ~E'£'c?l}2.H,i<L~[LC\...§_0_cialj~ffaittL.QX..J::h.~, Un~...£I~!ions §ecretariat

10. T~1::..;'ee P9.1<tS of t.he Department are pa:rticulcrly concerned with problems of

the crr7ironmcnt~ the Office of the Director for Science and Technology: the Social

D8ve1opment Division~ 8.nd the Centre f'0r Housing, Building and Planning.

110 The Offtea of the Dh'ector for Science and 'Iechno.Logy serwi.ce s the Advisory

COTILTlli ttE::3 Oil the Application of Science and Technology to Development, the Science
.'

Advlsory Oommi.ttee and the ACe Sub-Commit.tee on Science and Technology. It acts

wi t.ha.n t110 Gacl"etariat 8.S a foce.l point for que s tdons relating to science and

tecb..nology. The loJOrk of the Office covers a number' of specUic aspects concerned

\o1ith the human environment, 'l'he Advf.sci-y Commi,ttee is at present engaged in

prepar-Ing a report on the deve.Iopmerit and l'a.tional utd.Li.zatd.on of natural resources

j.Jhicll, it is intended, should provide Governmentsof developing countries with

gu.i.de l.Lne s for the development of t.hai.r natural resources, The Office is also

~l1volvE:0 in the p:reliminary planning of the Conference on a Scientific Basis for

the Ra t.i.onal, Use and Oonaer-vat.Lcn of tho Resources of the Biosphere.

12.. En addition, the currant wo:-k of the Advisory CommHtee and the Office of

the Dirr:let,o:, for Science and Technology in dra.'.Jing up the World Plan of Action

for -::;'}8 Application of: Science and 'I'o chno.Iogy to Development which, it is

int"?Edod~ should b:::l integrated with the plans for the Second United Nations

DoveLopmerrt Decade ~ is 1nt5,mately connected with many aspects of the human

envi.r-onaerrt,

JJ, ~}'18 pre sent \:ork progr-amme of the Div~Ls5_on for Social Development reflects

the cor-earn :i.'cl t 1'0':' U1C effect on man of his sur-round.lnga , Mention should be

Il,a.'·~e of the follo\.;5.i1g par-ts of the work programme ,

(a) §£!2,:~C2:~L?:c,p;,1c't.~L~f~i~r!..:df~t!:1~2·i1l§rtiQ.I);. A concer-ted programme on the

soc.i.a.l, aspe cbs of indust:::·ial:Lzntion;. p2epared in co-operation "Iith UNIDO and

t.ho sp~cihized agencies eoncevnod , vas submf.t ted to the Commission for Social

Dovelopment at its nin?teenth session in February 1968 which approved it and to

. 1 t Bourd at Lt.s second session in April/May 1968. Thethl') Lnduat.rLal, Deve. opmen
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advlsory services to countries lncluded in the programme relate inter alia

to social factors, problems and policies in connexion with the establishment of

large-scale projects; advising as to ~he social consequences of particular

industrial projects as well as making available knowledge of social consequences

of industrialization in general ana/or of particular types of industrial projects.

Interrelated with the advisory services general and specific studies will be

undertaken on social preconditions, obstacles and consequences of industrialization.

The effects on man of harmful changes in the natural surroundings caused by

industrialization would seem to fall naturally within the framework of this

programme.

(b) Social aspects of urb~pization. In relation murbanization urban growth

and urban development, insufficient resources have so far prevented a follow-up

on the interregional seminar on development policies and planning in this field

held ~~ Pittsburgh (United States of America) in the autumn of 1966.11 The

first issue of the International Social Development Revi~, to be published in

1968, will, however, deal with questions of distribution ·of pc~ulation and

urbanization policies.

(c) Research-training programme for regional development. This long-term

programme, having just entered its operation phase, is expected to provide and

distribute valuable information on planning and policies for the development of

re~ions within countries, including a more balanced rural-urban development and

taking into consideration the need for and feasibility of urban and industrial .

decentralization.

(d) Development and utilization of h~E_~esources. FollOWing up a first

report on this subject, which was submitted to the Council at its forty-third session

(E/4353 and Add.l) and ECOSOC resolution 1274 (XLIII) a second report prepared

11 The report of the seminar was issued as document ST/TAO/SER.C/97.

.~".....•... '. '.'
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in close co-operation with the specialized agencies concerned (E/44$3) has been

submitted to the present session of the Council, containing an examination of the

proposals set out in the first report and of the priorities to be established

among them. Wi thin the framework of future activi ties in this field by the

United Nations family of organizations attention can be expected to be given to

harmful effects on man of changes in his environment.

(e) Social welfare programmes for families, communities and special groups.

Different on-going projects in this field within the context of national development

are intended to aim at, among other things, counteracting problems arising out of

unplanned and uncontrolled urban growth, such as family dislocation, difficulties

of adaptation to urban life, and subsequent appearing mental tensions and increased

crime rates.

14. The main objective of the Centre for Housing, Building and Planning is to

assist in bettering the human environment through the improvement of dwellings

and related facilities as well as neighbourhoods in towns and villages, and through

rationally organized urban areas and regions,permitting the individual and the

societ,y to carry out their tasks smoothly, efficiently and comfortably. The

housing design and city planning activit~es of the Centre are directly related.

to problems of noise, traffic, radiation, recreation areas, waste disposal,and

air and water pollution.

15. Amongst the studies and publications of the Centre just completed or under

way bearing on the human environment are the following: (a) urban land policy and

land control measures, being detailed surveys of a selected number of countries;

Cb) demonstration and pilot projects aimed at the improvement of living conditions

.in squatter settlements and slums in urban and rural areas; (c) policies, programming

and administration in the fields of housing, building and planning; (d) d~velopment

of' traditional building methods which will facilitate better, faster and cheaper

construction of dwellings; (e) industrialization of building, with reference to

construction techniques for seismic and hurricane areas; (f) low-cost house design

in relation to climate; (g) social aspects of housing, including case studies on

relevant experience from various regions; (h) planning metropolitan areas and towns;

(1)' rural housing and community facilities; (j) methods for establishing targets and

standards for housing and environmental development.
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16. It may also be appropriate to recall Council resolution 1300(XL~)

recommending an examination of the possibilities of convening regional

conferences and/or initiating a progrm~le of public information in the field

of housing, building and planning, within the context of the desirability of

designating an international year for housing and urban and rural developnent

during the next United Nations Development Decade. The resolution also

requested the Secretary-General to ascertain the views of Hember states on

t.he sa-ma t'ter-s j . the report of the Secretary-General should bo before the

Council in the spring of 1970.

Economic Commission for Europe

17. Pursuant to Commission resolution 5 (XXII) and its decision C (XXIII), an

ECE Meeting of Goverrmlontal Experts on Problems relating to Environment will

be convened at the invitation of the Government of Czechoslovakia in that

country in 1970 or 1971. A Preparatory Group of Experts on Environment will

meet in Geneva' in February 1969 to draft the provisional agenda of the meeting

and to agree on the lliethods of the preparation for, as well as the scope and

organization of, this Meeting, including the arrangements for the participation

and contribution of the secretariats of all international organizations concerned.

It is expected that the ECE Meeting will concentrate on practj~al aspects of

economic policy problems facing Gov~rrinents in relation to the influence on

environment of measures taken to promote econoDic growth and to ensure an increase

in the standard of living.

18. The Commission, operating within its terms of reference, has carried out

intensive pollution abatement progr-ammes , particularly emphasizing policy problans

facing Governments and industries and prevention at the source. ~fuile prograr.:unes

in particular sectors are implemented by its Conmittees on Transport, Steel,

Housing, Coal, Gas and Electric Power, the Commission has established a subsidiary

organ on water resources and water 'pollution control problems and has undertaken

special comprehensive progrmM}eS on air pollution and on the socio-economic

influence of enviromlent.

:;1
,

1

1.
I ..

f·'
11

11

il

11

I.



I
t

I
l

E/4553
page 9

19. Some of the more importantpas't activities concerning pbll1.1tic)ll··of 'inllmd

waters include the adoption of an ECE Declaration of Policy on Water Pollution

Control (resolution 10 (XXII)), a study of economic aspects of treatment and

disposal of certain industrial effluentsYand a survey of the prevention of

water pollution by detergents (E/ECE/600/Add.l~ E/ECE/673 and 1;JATER POLL/GEN 5).

Studies are in preparation on such sUbjects as water pollution by coking plants,

by thermal power stations, by the iron and steel industry, by 'the underground

storage of gas near water bearing beds for drinking water supplies.

20. In respect of air pollution the following studies have been completed:

"Solid smokeless fuels" (ST/ECE/COAL/22), I1Air pollution by coking plants"

(ST/ECE/COAL/26) and "Protection of the atmoaphar-s frorri. pollution by fuel gases

from thermal power stations" (ST/ECE/EP/23, vol. II). Studies are in preparation

op the following subjects: met~ods of control for air pollution' and regulations

,for maximum ad8issible levels of carbon monoxide with regard to exhaust gases

from petrol engines, nethods used in measuring the opacity of diesel engine

exhaust gases, "air pollution by chemical wastes of coking plants ~ problems of

air pollution from thermal power stations, and air pollution in the iron and

steel industry. Besides t.hese sectoral activities carried out under the auspices

of several ECE COIT.1i ttees, an ad hoc Meeting of Governmental Officials on the

Prevention of Air Pollution will be held in December 1968 with a'view to adopting

an ECE work programme in this field, including the study of governmental policies

and formulation of appropriate rec~illnendations.

21. Under the auspices of the Cor:unittee on Housing, Building and Planning

extensive studies are being undertaken and seminars and sYmposia organized on

such SUbjects as the housing situation and prospectives for long-tenJ housing

requirements, the planning and developnent of recreational areas and the

development of the national environment, urban renewal, future patterns and

forms of urban settlements, the quality of dwellings and housing area~, current

trends and policies in the field of housing and building and planning.

YUnited Nations publication, Sales No i : 67.11. E/MIM. 56
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United Nations ScientttLc Committee on the Effects of Atomic Radiati0T!.

22. The Scientific COu~~ittee on the Effects of Atonic Radiation established in 1955

under G~neral Assembly resolution 913 (X) receives, asscnbles and evaluates rGports

on observed levels of ionizing radiation and radio-activity in the enviroTh~ent, as

well as reports on observations and experliuents relevant to the effocts of ionizing

radiation upon man and his envi.ronment ; it reconnends uniforn standards vrith respect

to procedures for sanple collection and instrunentation. Under General Ass~bly

resolution913 (X), specialized agencies are requested to concert with UNSCEAR

concerning any ~ork they night be doing or contenplating witlrln tho Comnittea's terms

of reference.

23. Since its establishment, 'the Committee has published four technical reports

to the General Assembly (A/3838, A/5216, A/58l4 and A/6314) reviewing current levels

of natural and mari-nade radiation in the envt.ronnent (atmosphere, soil and oceans),

in food chains and in hurlan tissues, and assessing the attendant risks of deleterious

effects in the exposed population and in future generations. In particular, thes~

reports discussed in detail the probleDs associated with world-wide radioactiv~

contamination by f€lll-out from nuclear tests. At various timos, including this

year, the Conmittee has made known to states member of the United Nations, of the

specialized agencies and of the IAEA the type'Jf infornation necessary for the

ass;;ssment of radioactive fall-out.

24. The Comrri.t.t-ee is currently engaged ~n the preparation of a further sur-vey of

the fall-out situation and of radiation effects to be submitted to thE) General

Assenbly at its twenty-fourth session.

11. INTERNATIONAL LABOUH ORGANISATION

25. The ILO has constit.utional obligations in respect of the protection ,:)f the

worker against sickn~ss, disease and injuries arising out of his 8Bployment. Th8

over-all question of provention of pollution in thG working envf.ronnerrt is consequently

of its concern.

26. The more recent \fork carried out by the organisation has been focused on

atmospheric contraJ. in r.lining operations. A comprehensive guido on the prevention

and suppression of dust in ~ining, tilllnelling and quar~Jing has been published and

.~.'...I
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reports on this su:bject based on gov:ernment contributions are published at five

yearly intervals. ~ set of reconoendations have also been issued. Also in mining,

the question Qf methane control is dealt with in a Code of Practice. As regards

radon. an~ r~dig-active dust control in uranium Bining, the ILO, , together with IAEA,

have prepared a Code of Practice sup~lemented by a Technical Addendum.

27. The "question of' air pollution control in industrial establishments is dealt with

in ~he ;ILO,Model Code,of Safety Regulations for Industrial Establisbments for. the
-." .

Guidance of Go~ernments and Industry. Also a Guide to Atnospheric Control in

Foundries is being prepared. Further, in the .f'ranework of its teqhnica;l co-operation. . . \

progr~~e, the,ILO 9rganized in 1965.(in collaboration with Hungarian trade-unions)

an interregional courae on dust prevention in Lnduat.ry ;

28. As regards standard-:-setting in relation to the over-all queetd.on of atnoapher-i,c

pollution control of the working enviromaent, the ILO is eXffi1ining the opportunity of

preparing one or more international instrunents (convention and/or recomBendation).

29. The International Occupational Safety and Health InfoTIllation Centre (CIS),

which operates in the framework of the ILO, is disseminating infornation in the fOrB

of abstracts, received f'r-on Bore than thirty national cent.res , on pu.blications and

other material dealing with air pollution questions.

30. ,The 1,10 is in permanent touch with the international organizations wOl'king in

thz field of prevention of atmospheric pollution of the workplace.

31. The no is thus in a position to contribute actively to the promotdon of

atmospheric pollution control in the vrorking environment. The technical measures

applicable to this environr1ent may further ~ead to a reduction in the release'of,

dangerous poL'Iut.ant.s in the general atmosphere, to the benefit of the vho Le COIDl1'~unity.

0. ~'<
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Ill. FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS

32. FAO is involved in many ways in the problems of human environm.ent. One of its

major fields of concern in this regard is pollution. FAO's interests, which relate

primarily to the eff~ct of pollution on food, animal and plant production, fisheries

and marine and forest products are at present centred on water pollution - both inland

and marine - with respect to research, prevention, control and amelioration, although

they clearly extend to air and soil pollution also.

33. In the field of inland water pollution FAO is undertaking studies on water quality

. criteria for ti~~ in some cases through its regional fisheries councils and commissions,

as well as on pesticides and pollution, on pulp and paper mill effluents, and on the

use of sewage effluents for agriculture, forestry and fisheries.

34. With respect to marine pollution, the initiative to develop a concerted interagency

progrararn~ was taken three years ago .through the ACC Sub-Committee on IJIa:t'ine Science and

its Applications. This followed requests by some member countries for an active

programme with respect to problems of increasing concern in some areas and general

consideration of these prob1~ls by FAO's Advisory Committee on Marine Resources

Research (AGMRR). The ACMRR encouraged UNESCO's Inter-Governmental Oceanographic

Oommission, to which it is an advisory body, to sponsor oceanographic studies relevant

to pollution monitoring and control. FAO has itself begun to prepare for a technical

conference on marine pollution and its effects on fish~ry resources and fishing to be

held in Rome in 1969 and for ~hich the co-operation of other international organizations

has been invited. It should be.added that FAOJ UNESCO and IMCO are in the final stage

of establishing a joint committee of experts on the scientific aspects of marine

pollution. This joint committee will be advisory to the three sponsoring organizations,

.as well as to other agencies that may join in its sponsorship, and the ACO.

35. It should also be mentioned that there is generally greater competition today for

the us e of available water areas as evidenced for example by the reclamation of

estuaries, lagoons and marshes, a diminished flow in rivers and lowered lake levels,

which brings about profound changes in the aquatic environment. Many of these changes

are deleterlous to fisheries and hence must be considered as contributing to the
deterioration of nanls environraent.
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36., FAO has also a growing interest in the .extension of the human envf.ronnent to

Lno.Iude not merely the sea surfaqe, but the ocean depths and the sea bed also.

Scientific and technological development .now occurring is expected to have very'

important long-term effects on man IS ability to use the oceans as a source of food

and other organib products. These developments wll11 on the one hand, affect the

environment itself and, on .t.he other, effect greatly the·lives of communities

which traditio~ally look to the sea for thei~ livelihood.

Water management and water ~~

37. Uncontrolled water management and water use ,has had very serious effects on

man rs environment. To give only a few examp.Les, wrongly conceived river nanagemerrt

has sometimes altered, wholly or in part, the hydrological and sedimentation

characteristics of river catchments; over-draining of land or unctrolled rBclama~ion

of swamps have made land unsuitable for agriculture, increased erosion and even

sometimes led to a change in climate. On the other hand, the absence of drainage

-has led to waterlogging and.sa~inity qf irrigated land.

38. It is part of FAO's work to assist Governments in arresting such adverse

changes in man I s environment and to keep under permanent review the relat~d problens.

It should be addod that FAO's work includes co-operation with other United Nations

and international bodies active in the water field.

39. FAO also assists Member Governments by organizing ,s~1ars and training centres,

~ongst which the Seminar on Waterlogging in relation to Irrigation and Salinity

Probl6Qs (Lahore, 1964) and the Land and Water Use Seminar for the Near ~$t (Boir.ut,

1967) shquld be mentioned.

An~mal Industries
40, Water as well as air pollution may also be ascribable to activities ~elating to

animal industries
D

Indeed slaughterhouses and dairy effluents may contribute to

water pollution just as evaporation ~rom 'rendering plants and similar establishments

may cause air poLl.utd.on , There are however several other ways in which animal

induSliJries may adversely affect the envirQnment..:. for instance, overgrazing may
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destroy pasturesj diseased or dead animals may pollute the environment and so on.

FAO endeavours to counteract these advserse effects, through advisory activities

in its various field prograrmles, dissemiriation of information and fostering

international or regional agre~~ents.

4].. FAO also concerns itself, in particular through its joint FAO/IAEA Division,

with the p rob.l.ems of the accumulation of radioactive fall-out in the food chain as

a result of which certain arrina.l, products may become unsuitable for human consunptdon,

Similar problaos arise with the aCcUTlulation, in animal products, of certain

pesticides used against plant pests, these problems are dealt with in co-operation

with the relevant FAOt~O ~)ert Committeo.

Pesticides

42. FAo has in the field of pesticides an extensive progranme which is designed

to ensure the safe and effective use of pesticides by Member Governments , vrith due

consideration being given to the advserse effects of these compounds upon users and

benefiQial forms of life. This progz-anmo aims, inter ali~, at reducing tho "excessive

and uncontrolled use of biocides 11 ment.Loned in the Swedish delegation I s explanatory

raenorandum, A publication entitled "GUide-line for the drafting of legislation for

the registration for marketing and sale of pesticides" is under issue.

43. other problems receiving continuous att entdon are pesticides residuos and

pest resistance to pesticides.

Land

44. Land is a basic component of the human environment and its proper use is

obviously of primary importance. Mismanagement of land includes inter alia,

overgra~ing, uncontrolled clearing of forest vegetation and poor cultivation

techniques. The vridespread" practice of shifting cultivation is being studied in Et
" "

number of field projects, and is the subject of a forthcoming publication.

45. The 'problem of marginal land c1eteriorat::on, and possible permanent loss of

its production and protectivo potential, is of growing importance, both adjacent

to advancing deserts and at high altitudes. Possible uses and methods of stabilizing

such lands are being studied by FAO.
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46. Afforestation is a major means of controlling soil erosion, reducing floods

and increasing the production of Hood. FAO has issued a number of publications

dea'LLng 1-1ith qUick-grmving species and desirable planting techniques. In addition

a symposium was recently organized in the Soviet Union on shelterbelts, vhf.ch are
essential f'cr agriculture in some regions.

47. The problem of soiJ. erosion and of saline/aodie soils will continue to receive

attention. A tochnical conference on soil conservation "/ith lion the sHell training

in methods of controlling soil orosion is planned to be held in Autlunn 1969.

1.,,8. TIle establishment and protection of forests is one of man I s best tools for

creating a ~rto..blo and productive plant environment. Through publications and

seminars, through field experts in forest departments, universities and ranger schools,

FAO endeavours to establish modern silvicultural practices in many developing

countries. Bringing about sound pollution control practices in forest industries

also deserves to be stated.

Legislation

49. Finally, FAOls interest in the problems of human environment extends to

legislation. Its activities in this regard consist Ca) in drafting legislation

and commenting on draft legislation in fields such as water resources for [~e:ricuJ.turQl

purposes; soil conservation, land reform and land settlement, conservation of

renewable natural resources, national par-ks and nature reserves, and water pollution.

control, and Cb) in preparing comparative studies and working papers. Recently

these have dealt with the following matters:

Legislation on land uso planning in Europe, 1966, and Supplement, 1968;
Legislative and administrative provisions in European Oountriesto ensure

proper distribution of wator rosources, 1968;

i-Jildlife logislation and policy in Africa, 1965,;
National legislation and policy on vat.er pollution control, 1968.

50. With a view to exchanging information and avoiding duplication, FAO collaborates

closely with other agencies and bodies active in ,these various fields. Particular

mention may be made of its co-operation with UNE~CO, 1ill10, IMCO, ECE a~d the Counoil

of Europeo

,
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. IV. UNITED NATIONS EDUCATIONAL, SCIENTIFIC AND CULTURAL ORGANIZATION

51. UNESCO has,from the beginning conducted or stimulated important activities

relating to the scientific problems of the environment and to the conservation

of natural resources. These activities have developed along the years with such

landmarks as the Arid Zone Resear-ch Programme, the Humid Tropics Research Programme ,

and the creation of a Natural Resources Research Division with a section for

ecology and conservation.

52. UNESGO is concerned with scientific aspects of pollution in relation to its

research and training programmes in marine science, hydrology and ecology. It

is also increasingly concerned Hith the scientific, cultural and ethical aspects

of deterioration of the total environment and of its relationships with man.

Marine Science.

53. The UNESCO Programme in marine science is conducted by the Office of

Oceanography which also serVGS as secretariat for the Intergovernmental Oceanogra,phic

Commission (IOC). The UNESCO programme is concerned with basic oceanic research.

and associated scientific work throughout the world. The laC has responsibility

for organizing co-operative scientific research in the ocean and maintaining through

Horld Data Centres the international exchange of oceanographic data. One of the

new programmes concerns inter alia the development bfan Integrated Global Ocean

Station System for monitoring the ocean environment.

gydrolog:v.•.

540 A major undertaking of mmsco relevant to the onvironment in relation to man

is the Irrbernational Hydrological Decade (IHD). The programme of the Docade

constitutes a concerted international effort to promote the study of the world ls

vJat0r r'esources .and to intensify research in scientific hydrology encompassing all

the phases of the hydrological cycle. This ton-years programme started in 1965.
It is directed by Co-ordinating Council .1ith 21 Member Gountries and representatives

from all UN Organizations concerned. A mid-decade intergovernmental Conference

will be convened by ~TESCO in 1969 to review progress made and provide guidance for

the second half of the UID o
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Ecology.

55. UNESCO's natural resources research programme, which is directed by an

International AdvisO;l'Y Connnittee, includes promotion of international action

including support to the International Biological Programrnethrough subventions and

.j oint proj ects, promotion of research proj ects, Lnc.Iudi.ng organization of scientific

meetings and symposia, dev810pment of educational and training activities, and
creation or strengthening of research and training facilitios in the HOli1ber States.

This progranmle is strongly dominated by an Gcological and Lnt.egra't ed approach to the

study of the environment, as uxemplified by the creation of interdisciplinary natural

rOS0\l-r~es resee,trch and training institutions or by the organization of training

cent.rea for integrated SlU'VOYS of .t.ho environment.

Conservation.

56. B~sides continued support to the International Union for Conservation of Nature,

U~ffiSCO has always been concerned with conservation of natural resourcos such as .

soils, waters, f'Loz-a and fauna and assists governments in taking appropriate steps

to this effect, including through research and education activities, establishment

of national parks and nature reserves and setting up of appropriate structures such

as conservation boards.

57. UNESCO has prepared in co-operation with FAO, tho report on Conservation and

Rational Use .of' the Environment (E/LI458) for tho forty-fourth session of t.he Economic

and Social Coune i.L, This. report, 1t1hic1:1 is to be considered by ECOSOC at a later

sossdon , contains important background material and recomnendatdons for action in

this field at t.ho national and international level.. ,

Social,Scionces

58. The integrated approach to environmental and. natural resources research which

is mentioned above in l'elation to ecology implies in most cases a social scd.ences

component. In addition, UNESCO ha~ included in its social sciences programme since

1966 a long-term proj ect on the t.heme "Man and his environment - design for living".

'}'11is constitutes a multidisciplinary approach towards dotermining the most effecti sres

means of achieving a design for living t~at would encourage the pursuit of beauty

and the enhancement of dignity in human relatiol1Ghips - pa.rticularly in urban

environments. An intordisciplinary symposium on this sub] ect , with participation

of archit.oct.s , city planners, social scientists and philosophers Ls planned for 1970.
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~he Bi~sphere Conference

59. An Intergovernmental Conference on the Scientific Basis for Rational Use and

Conservation of the Resources of the Biosphere will be convened by UNESCO from

4- to 13 September 1968 with the participation of the United Natd ons , FAO and lIRO and

the cO-operation of IUaN and IEP. This Conference is expected to constitute a major

step forward in formulating proposals for action at the national Qnd internffbional

levols in this broad field, which proposals should provide a firm scientific and

conceptual basis for any further acti on in the UN syat.em ,

60. The conference has been prepared by a Preparatory C~mmittee consisting in

roprosentatives of the particiIXiting and co-operating organizations. .A number of

'-'lorking documents summarizing the state of knowledge and major pr obLems in the main

sectors of rational use and oonservation - Lrc Lutfng pollution - of -t,he r esour c ea of

the biosphere (terrostrialandfresh-water environments) have been prepared. In

addition, Nember S-[:,ates have been invited to present national reports, and the ECOSOC

r cpcr-t on Conservation and Rational Use of the Env i ronmerrt (E/4-458) mentioned above

"Hill cpnsti tut e 0. background document for the Conference. Three main commissions

dealing respectively with research, "1ith education and with scientific policy and

structures, are foreseen,

. ~'uture trends

6J.. Throughout the world, . ecology and conser vtrtf.on are being given high prioriti os by

many member countries which recognize nationo.l and Lnt er-nata onai. shortcomings in these

fields, and are demanding ao t.i on , .This places a heavy responsibility on UNESCO which

has particular obligations in these fields because it is becoming increasingly clear

that dovelopment programmos must be structurod on the basis of sound ecological

principles and that there is no rational USGwithout conservation. For these reasons,

and pa:rticularly after the Bt osphcr-e Conference, UNESCO is likely to be called upon

to develop an enlarged programmo of ac t i vi tios. Such a programme will continue to

involve promotion of international action, scientific meetings, seminars, training

coursos, creation and strengthening of institutions, et.c , , particulo.rly in thoso ar eas

that demand an interdisciplinary approa~. Missions dealing with problems conneoted

with natural resources research planning and better knowledge of the basic ec o'l.ogdca.L

~Qctorsleading -bo possible applications for increased productivity and more rational

use of biologioal resources will be deveLoped , Applied ecological studios leading to
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tho establishment of nat.LonnL parks, site protection, biological preserves, eta.

will De strengthened. The; pros ervati on of the fauna and flora and the mat.rrt.enance

of botanical and zoological collections liill also b o encouraged, Gi ther diroctly 01'

thro1J[~h appropriate natd onal, and int er'nut i-onaL organizations. This scientific

and educational progranmo "Jill incrGQs1ngly call upon tho contribution of social

sciGnces and will bo supplemented by strongCl' U]DP activitios in dovoloping

I:'Io:(nber States"

62. In 0.11 those aotivitios, and in coo-operation with [Ill orgardzat t ons concerned,

UNE:SGO tri Ll, par td cularIy promoto action ill natural. g00graphical areas, such as

1'1vor baafiis or large·-scals ecological zonos distribut ed throughout t he world.

Combining this information with thnt obtained by other institutions, knOWledge Over

a 1-vide array of ecological conditions should provido El scientific basis for

development plans ensuring the rational use of the resources of the biosphere.

v . w'ORLD HEAIIm ORGANIZATION

6.3" The work of WHO rolating to t he h unan environment is concerned with tho

dcveIopmerrt of community water s upp.Lies ; with envf.ronraen t af. defioiencies that

ondangor h oa.Ltht air and wrrt.or pollution c czrbr'o L, sewage arid solid wastes disposal,

voctor control; with health aspects of housing and physic al planning; ,.,i th
J:'o.qiQtion and occupational hcal.th and with probloms of physical arid .mo::tttd.,L.houlth

arising from tho man-made cnvu-onmcnt , Practica.l assistanco to Governmerrt s of

HOrltbor States, the colloction anrl dissemination of in:formcttion, tho determination

of the r csorrrch required and t.ho stimulCtti on and suppor-t of rosearch ar e

fundnIilcntals - along with tro.ining - of the r'e Levarrt heo.lth act i vities.

;pro,y;h§.~_on,.9f water suppJ,io8 und water "pollution contr..sl

64-. 'tJHO std mulut ea and promotes bho provision of s are and ad.equa'te water supplies

for both ruro.l and urban areas (U1d t ho est.ao l.Lshmcrrt of' Lrrt er-nrrtd annl s t andrrrds

fo:r: dl'inking wat.er qua.l tt y , It is also concernod with the prevention or control

of physical) chemical and b Lo.logic al, poJ.lution of fresh and coastal waters by

munfc Lpu.L andindustrinl 'Wastes. The Organization stimulates and supports research

into waat e t:centmont. and utilization, qnd gives technical assistance to I:1omber

Govermuents for this purpos o ,
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,Po11ut ion of air cmd 30il

65.. W-IO has fOl' 0. number of yOGI'S studied and provided guidance on such questions

usracbhods for moasurf.ng air pollution~ tho establishment of air quail ty criteria

<:I.no. QIides) now approaches to tho detormination of short- and long-term effects

of air pollution on health and technical and administrative measures for provcntion

n nd controL In 1967, to co-or dt nat o research efforts in this fiold~ WHO

ostablishod an Intornatiollal Reference Centre for Air Pollution in London, which

"0ril1 coo-operetta 1-Tith rogional and national institutions.

66~ The orgnnizQtion is also concernod vnth soil pollution by biological agents

QUc1 the proventd on of soil-transmittod bact.er-La.l and parasitic diseases~ as vIoll

O.S ",1:/::;11 pr-ob Lems arising f:rom soil pollution by non-dogr-adub Le substances such as

v,rastas from the mining industry) persistent pesticidos and radioactive mat or-LaL,

EnviJ:'OllIDonto.l biology and vector control

67", - HI:IO dove Lops co'l lnb or-atd VG research end provides technical guidance on all

phaaoa of tho biology I ecology and oontrol of voc tor-ctor-ne diseases and on tho

le osistnnco of vectors to insecticides. It also prcnot.es studies on environmental

p o.Ll.ut t on by pesticides and its long-term offccts on ITIf1n, and recommonds moasur es

for l)rot Gcti on.

~"y'iroIlJllo!ltQl radiati9n and rg.di Ological health

68", Ln ru<ti o'Log.l cal. hoo.lth and cnvironmorrta.l, radiation control, WHO works in closo

coLl.cbor-trtd o n with the IAEA, the United Nations Scientific Cormnitteo on the ~J:ffects

m'" Atomic Radinti on, and wi tu other international organizations concerned, ifHO

ooJ.laborates with thoso agencies by part.Lct po.td ng in the work of various spocialized

gTOUpS dea.ling with r ad'i oactzlve pullution, in order to advise on health aspects.

Jt-s ''lork r eLnt.es to the disposal of radioactive wastes, the use of :radioisotopes in

s:ll11tn:ry engineering o.nd envtr-onment.al, radioactivity from all other sources. llliO

pr-ovi d.os technical aasi.et.anco with rog:JJ:'d to some of these pr obLoms ,

lndustJ?ial nnd 'uJ:'bon onvironmellt

69. III cLos o collaboration with lLO, WfIO promotos and provides t.echnical guf.dnnoo

on thd devolopment of occupatd onal, health services, ergonomics, industrial

phye Lo.Logy and toxicology, and accident prevention in industry ~

I,.
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70. In order to prevent adverse effects from the rapid transition from the rural to

the urban way of life, WHO provides guid~nce and assistance on the planning, organiza

tion and operation of sanitation and health services in urban communities, including

the public health aspects of housing, transport" town-planning and urbanization in

general - and on the organization of pUblic health services. The latter work includes

the planning and administration of community health services in which maternal and

child health have an important place, and research and guidance on mental health

including problems of drug-abuse and criminality.

VI WORLD METEDROLOGICAL ORGANIZATION

71. WMO, by. one of its basic terms of reference, has to further the application of

meteorology to all human activities and to the solution of human problems. As the

atmosphere forms important part of the environment of man, application of meteorology

to the steadily incre,asing problems of the human environment both nationally and inter

nationally is within the purpose of the organization and is summarized below:

Planning the use of the environment

72. Planning for a most suitable use of land with regard to economic efficiency and

human wellbeing for example for agricultural regions, industrial areas, urhansettlements

and resort areas calls for a collection of climatological data to be used for investigat

ing where in view of the veather conditions different activities may most suitably be

carried out. Hence meteorological services promote the. coUection and procesaing of.

data and vw.D co-ordinates these activities through its Commission for Climatology.

73. Planning in agriculture, is a field where eff'LcLency. may be promoted in a par-tdcu.LarIy

high degree by making use both of climatological data and weather forecasting. WM::J co- ..

ordinates ~hese national activities within its Commission for Agricultural Meteorology,

and co-operates with FAO and UNESCO to promote improved pJ.anning of agricultural

activities all over the world.

74. Similar planning activities are needed i~ relation to the uee of water resources

being closely related to phenomena such as precipitation and evaporation. Here 'WMO

promotes studies and encourages standardiza~ion through its Commission for Hydrometeorolo@
!

presently in close co-operation with UNESCO.
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75. WMD has noted a growing interest in making use of meteorological data in planning

urban· settlements and for building and other industries. Hence WMO will arrange a

symposium in Brussels in October this year on Urban Climate and Building Climatology

to discuss the promotion of these fields.

76. . In planning activities it is essent.ial to kriow to which extent the normal

atmospheric conditions are stable. Hence the problem of changes of climate enters as

an important issue which has to be considered, either the changes have been introduced

by man or through atmospheric events. In most cases the modifications introduced by

man are not deliberate, in some other they are and it is thought that in the future man

may be able to influence·upDn·weather and climate not only at a small scale but .also

over larger areas. WMO, through its Gommission for Atmospheric Sciences of course·

follows closely the development in the fields of weather modification particularly in

relation to artifiCial precipitation, prevention of evaporation etc.

77. Closely related to the question of changes of the environment's climate is. the

problem of long-range weather forecasting. Obviously pla,nning the suitable use .. of 'the

human environment. would be much facilitated if weather forecasts for months and seasons

would be available. No such reliable methods are as yet in existence but WMO through

participation in global research projects and by the launching of the World Weather

Watch (WWW) takes a very active part in promoting this aim.

Protecting the atmospheric environment

78. Application of meteorology to the protection of the atmosphere is mainly related

to the problem Df increasing air-pollution. There are large-scale air pollution

problems where we are interested in global spread of debris from nuclear tests, the

increase of acidity due t.o increased industrialization over a large part of the globe

or the increase of the carbon-dioxide in the earth's atmosphere which may change our

climate. In all these cases the general circulation of the. atmosphere enters-as the

machinery. In the case of small scale problems we are interested in the spread of

pollution from a· single plant or over· large urban communities due to· central heating

with .carbon fuels or from heavy motor traffic; then the meteorological parameters of

greatest interest are such as turbulence, stability and wind vhich govern the spread and

concentration of pollutants.
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79. It is the task ofWMO to collect information and propose standardization on

methods applLed for use of meteorological theory together with suitable samples of

data as well as in forecasting weather conditions that forms the concentration of air

pollutants in planning communities and location of plants.

80. It is also the task of 100 to encourage Members to establish "background" stations

in areas of low air-~ollution in order to arrive at a suitable minimum standard to be

applied in consideration of an overall regional or global increase of ch~mical

components in the atmosphere.

81. 'l'hese t-acks are t aken care of by a working group of six specialists established

by the Commission for Atmospheric Sciences of WMO. Application of air-pollution

problems in planning agriculture, urban connnunities 'and industry location is dealt

with by the above-mentioned Commissions for Agricultural Meteorology and Olimatology.

p~0~eqti9n ag§ipst catastrophic weather events

82. The possibility of protecting the human settlements and man in all his activities

against catastrophic weather events, of course, isa very important problem for WMO.
Arriving at such a protection implies both a scientific research ~spect where the

meteorological behaviour of the phenomena such as tropical cyclones, tornadoes and

f'loods is studied and an applied aspect where techniques to plan for the actual prot

ection are invented. "JNO takes an active part in promoting research as well as in

establishing for example with support from UNDP, warning and other protection systems.

The Co-ordination in this field is taken care of by the Commissions for Synoptic

NeteoroJ.ogy and Maritime Meteorology. The possibilities for i.JMJ to make eV6J;j, larger

contributions in this connexion will be further improved by the implementation of

14WWfl

Human biometeorology
83. t-Jl.fO th;l:'ough its Commission for Climatology promotes also the development of the

meteorological field which is concernedwith.the interrelation between the conditions

in the atmospheric environment and human health i.e. human biometeorology.
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VII INTER-GOVERNMENTAL MAR1TIME CONSULTATIVE ORGANIZATION

84. In dealing with human enviroilluent, IMCO is solely responsible for the

prevention of the pollution of the sea by ships. IMCO is deposi·tary of the

International Convention for the Prevention of Pollution of the. Sea by Oil,

the only international treaty on this matter. Following the 10S6 of the

ilmRREY CANYOW1 , Il'1CO embarked on an intensive programme of studies to

formulate stricter international rules to prevent pollution of the sea by oil

and other noxious and hazardous agents and to devise methods for taking action

after such pollution has occurred.

85. Of the various "items currently under s tudy by IMCO, the following may be

cited as typical of those touching the human environment ~

modification of features of construction and equipment of ships aimed

at limiting the risk of collision or stranding and avoiding or minimizing

the escape into t.he sea, asa result of such accidents of oil or other

hazardous or noxious cargoes?

routing merchant ships, separating traffic and establishing prohibited

areas to be avoided by ships of certain classes and sizes;

additional requirements for training and certification of masters and

officers;

ney. agents for absorbing or precipitating ,oil and new methods for removal

of pollutants from the sea;

new chemical and mechanical agents for protecting coastal areas from

pollution, including construction and use of booms, emulsifiers etc;

detection and penalization of deliberate marine pollution;

measures which States can take outside their territorial seas in self

pToteetionagainst. pol1utiQn;.

liabilities arising from casualties Lnvo Ivf.ng discharge of oil or other

pollutants;

international co-operation in official enquiries relating to ship

casualties involving polll1tion;

f
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the use of sea-bor-ne salvage and anti-pollutant equipment f1yin~ the

flag of one state ,r.lthin the territorial waters of another State'. ,
powers of surveillance and control by. coastal states t.o implement

measures for improving the safety of navigation and obviating maritime

pollution•

• The organization intends to convene, probably in 1969, the requisite

conferences to adopt Conventions' on both the private and publ.Ic law aspects of .

the problems arising from the llTORREY CANYONli, as well as, 'amending or restating

the provisions of existing conventions bearing on this matter.

8? In this work, IMCO maintains close co-operation: with other specialized

agencies of the United Nations, demonstrated, for example, by the fact

that IMCO, FAO and UNESCO (roe) have established a joint group of experts, on

the scientific aspects of marine pollution to advise sponsoring organizations

on matters within their responsibilities. This' joint group, open to any other

UN a.gencies and which WMO' has now joined, has been approved by ACG.,

88. The question of co-ordination :tn the field of prevention of marine poll11tion. . '" ",-" ... ' .. ...,. . ."". ,,"

is dealt with in the Report of the SecretarY-General underagendaitem 12:

"Harine Science and Technology ~ Survey and proposals" and in particular in

annex XIV t,o that report (E/44.87).

VIII THE INTERNATIONAL ATOMIG ENERGY AGENCY .

G!~neral

89. The IP~ has a continuing programme on all aspects of radi?active pollution

caused by peaceful uses of atomic enorgy, in close co-operation with other

international organizations, in particular the no, EeE, FAO, WHO, WO, IMCO

and ICRP. The programme C0llSists of conferences, panels and other ,meetings

to discuss technical and scientific problems; publications to disseminate, '.

information; support and co-ordination of research; .advi.scry services to

Member states upon their request and technical assis.tance to Member States,

including various forms of training.. It should, however, be stressed that the

contribution of ra.dioactive pollution to the environment is entireJy negligible

in comparison with .all other.kinds of pollution.
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Radioactive air Eol1ution

90. In 1967 the IAEA puhLi.shed a revised edition of its Basic Safety Standards

and a report on risk evaluation for protection of the public in radiation

accf.dents , pr-epar-ed join~1y with WHO. In the same year the lAEA held a symposium.. ' ,.. .

on the containing and siting of nuclear power plants, another one on air

monitoring t echni.ques , and a joint meeti.ng with ,WMO onmeteor-o.l.ogi.caf and nuclear

establishments. In 1968, 'a travelling seminar on radiation monitoring, including

air monitoring, wps,undert~[en in Latin America and a symposium will be held on the

treatment of airborne radioactive wastes in the United states of America.

91. The IAEA l~boratory has analysed the radioactivity of air samples for several

Member states and is in a position to advise governments and irrternational

organizations on the programming or air and precipitation monitoring schemes.

It co-operates w~th WMO in ~his field and is represented 'in the WMO Commission on

Instruments and Methods of Observation, where the IAEA representative was
. .'

appointed Rapporteur on Measurements of Atmospheric Radioactivity.

The radioactive pollution of fresh and sea water
'. .

92. The releasing, of low-:level r add.oac tdve wastes int0 the sea is practised

by a number of countries; certain other countries do not agree with this means

of disposal.

93. The IAEA's activities are directed mainly to the study of standards of

per.missible concentration of released liquid wastes, methods of determination

of radionuclides r-eLeased into the sea and fresh water, water biota, etc.
I . • • •

94. The IAEA publiphes ajmmber- of basic recommendations concerning radioactive

water pollution problems)./' ':Manuals concerning the methods of treatment of

radioactive wastes have been prepared for use by those Member states which are

developing nuclear. establishments and the reports of panels on the treatment of

radioactive 'Hastes and the. economics of waste management have been published.

_WHO is co-operating, where appropriate, .Ln the revision of these Manuals.

}} For example ~ ,Safety Series No•.5 (1961) , "Radioactive Waste Disposal into the
Seal!; Safety Series No. IQ . (1963), -uDisposal of Radioactive Wastes into Fresh
Water ll

• Safety Series No.ll (1965) ,"Methods of Surveying and Monit~ring

Marine Radioactivity-I!.
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95. The newly elabor~ted programme of the IAEA Monaco Laboratory deals chiefly

uith the standardization of experimental techniques to study the effects of

rad'i.o act i.vity ill the mar i.ne environment.

'1'11(' rad~oactive pollution of the ground

96. Radionuclides can enter the soil either directly by the introduction of

liquid or gaseous \-Tastes, or indirectly by Hay of infiltrating through the soil

and leaching contaminants from the surface of solid waste.

97. Saf'e radioactive \.,rllste disposal into the ground is the subject of lAEA

Safety Series No.15 (1965), in which recommendations are made as to the siting,

behavi.our of wastes in tho ground and standards and control techniques and was

discussed widely at the symposium held in 1967.

9[i. As tho radioactive pollution of the ground allows the uptake of radionuclides

methods of determination of radionuclides (resulting from fall-out

r-ad'ioactdve vast.e) have been studied in the Seibersdorf laboratory

The intercomparison of these methods and training courses on this

subj ect are helping the Member Stat.e s to organize control of this kind of

radioactive pollution.
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WMO 

The World Meteorological Organization (WMO) is a specialized agency of tlie United 
Nations of which 147 States and Territories are Members. 

I t was created: 
— To facilitate world-wide co-operation in the establishment of networks of stations for 

making meteorological observations as well as hydrological and other physical obser
vations related to meteorology, and to promote the establishment and maintenance 
of centres charged with the provision of meteorological and related services; 

— To promote the establishment and maintenance of Systems for the rapid exchange of 
meteorological information; 

— To promote standardization of meteorological and related observations and to ensure 
the uniform publication of observations and statistics; 

— To further the application of meteorology to aviation, shipping, water problcms, agri
culture, and other human activities; 

— To promote activities in operational hydrology and to further close co-operation between 
Meteorological and Hydrological Services; 

— To encourage rescarch and training in meteorology and, as appropriate, in related 
fields, and to assist in co-ordinating the international aspects of such rescarch and 
training. 

The machinery of the Organization consists of the following bodies: 

The World Meteorological Congress, the suprême body of the Organization, brings 
togcthcr the dclegates of ail Members once every four years to détermine gênerai policies for 
the fulfilment of the purposcs of the Organization, to adopt Teclinical Régulations rclating 
to international meteorological practice and to détermine the WMO programme. 

The Executive Committee is composed of 24 directors of national Meteorological or 
llydrometeorological Services. I t meets at least once a year to conduct the activities of the 
Organization, to implcment the décisions taken by its Members in Congress and to study and 
make recommendations on any matter affecting international meteorology and related 
activities of the Organization. 

The six Régional Associations (Africa, Àsia, South America, North and Central America, 
South-Wcst Pacific and Europe), which are composed of Member Governments, co-ordinate 
meteorological and related activities within their respective Régions and examine from the 
régional point of view ail questions referred to them. 

The eight Teclinical Comtnissions, consisting of experts designated by Members, are 
responsible for studying any subject within the purposc of the Organization. Teclinical 
commissions hâve been established for basic Systems, instruments and methods of observa
tion, atmospheric sciences, aeronautical meteorology, agricultural meteorology, marine 
meteorology, hydrology, and spécial applications of meteorology and climatology. 

The Secrétariat, located at 41 Avenue Giuseppe-Motta, Geneva, Switzerland, is composed 
of a Sccrctary-General and such teclinical and clérical staff as may be required for the work 
of the Organization. It undertakes to serve as the administrative, documentation and 
information centre of the Organization, to make teclinical studies as directed, to support 
ail the bodies of the Organization, to prépare, edit or arrange for the publication and dis
tribution of the approved publications of the Organization, and to carry out duties allocateil 
in the Convention and the régulations and such other work as Congress, the Executive 
Committee and the Président may décide. The Secrétariat works in close collaboration 
with tlie United Nations and its specialized agencies. 
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FOREWORD 

In response to a request by the Seventh World Meteorological Congress, 
the WMO Executive Committee at its twenty-eighth session (1976) approved the 
text of an officiai WMO statement on climatic change which is reproduced in the 
following pages, and at the same time allocated responsibilities for promoting 
and co-ordinating work in three broad components of an integrated international 
effort related to studies of climatic change. The Commission for Atmospheric 
Sciences was given the main responsibility in respect of one of thèse namely, 
the work on assessing and predicting the effects of geoastrophysical processes 
and human activities on climate. 

Dr. William W. Kellogg of the U.S. National Center for Atmospheric Research, 
a well-known expert in this field, was accordingly requested to prépare a document 
on the influence of human activities on climate. 

Dr. Kellogg*s draft was presented to the Executive Committee Panel of 
Experts on Climatic Change at its third session (February, 1977). The panel agreed 
that it was a very useful statement of the current state of knowledge of anthro-
pogenic influences on climate, and recommended its publication as a WMO Technical 
Note after being revised by Dr. Kellogg in the light of comments by panel members 
and others. The panel pointed out, however, that the views expressed in the report 
would remain those of the author. The présent publication constitutes the Technical 
Note as recommended by the panel. 

I wish to convey the sincère thanks of WMO to Dr. Kellogg for his comprehen-
sive and valuable report and also to the members of the panel and other scientists 
for their contributions to the final text which it is hoped will stimulate much-
needed further research in this field of great interest and concern. 

D.A. Davies 
Secretary-General 



SUMMARY 

With the current state of knowledge about how the Earth's climate system 
opérâtes and about possible external influences, it is difficult to make any 
prédictions for the notural course of the climate in the next several décades. 
However, climate System models hâve now developed to the point where it is believed 
that a second kind of prédiction can be made, viz., assuming that no unusually large 
naturally-induced fluctuation occurs in the interval, the climate will probably ""̂  
respond in a given way for a given change of one or more of the external or boundary 
conditions of the model. This makes possible a prédiction of the course of the 
climate as a resuit of anthropogenic influences, other external factors remaining 
the same. 

Experiments with a number of différent models with widely varying degrees of 
complexity hâve now converged on approximately the same conclusions, namely: 

- The largest single effect of human activities on the climate is due 
to the increase in atmospheric carbon dioxide concentration resulting 
from burning fossil fuels (coal, petroleum, natural gas), since the 
additional carbon dioxide gas absorbs infra-red radiation from the 
surface that would otherwise escape into space, producing an increase 
in lower atmosphère température. 

- Virtually ail of the other major activities of mankind also contribute 
to a warming of the lower atmosphère, for example, through injection 
into the atmosphère of airborne particles ("aérosols") and of other 
infra-red-absorbing trace gases (such as chlorofluoromethanes, nitrous 
oxide, etc.), and through the direct addition of heat ("thermal 
pollution"). 

- A best estimate of the résultant warming of the mean surface 
température of the Earth due to human activities is about 1°C by 2000 
AD (25 per cent increase in atmospheric carbon dioxide) and about 
3°C by 2050 AD (doubling of atmospheric carbon dioxide), with an 
uncertainty of roughly a factor of two. Warming of the polar régions 
is expected to be three to five times greater than the global average. 

Thèse conclusions are based on the assumption that there will be no worldwide effort 
to curb the use of fossil fuels and that the rate of carbon dioxide release to the 
atmosphère will continue to increase at a quasi-exponential rate, with only a 
slightly reduced rate of increase toward the end of the time frame. Since the 
exchange between the surface and deep waters of the océans is slow, the decay time 
of the added carbon dioxide is expected to be between 1000 and 1500 years. Thus, 
if mankind proceeded to burn ail the economically recoverable fossil fuel in the 
next few centuries, the corresponding increase in atmospheric carbon dioxide 
concentration would be five to eight times, and this incrément would probably remain 
airborne for many more centuries. 
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The estimated climate change due to human activities for the year 2000 AD is 
probably larger than any natural climate change that has been experienced in the 
past 1000 years or more, and one would hâve to go back to the period 4000 to 8000 
years ago to find a period approaching the degree of warming which is expected by 
the middle of the next century. A first survey of that past warm period indicates 
that there was generally more rainfall, especially in the areas of the présent sub
tropical déserts, but that there were some régions at middle and high latitudes 
where it was drier than now. The warming would almost certainly hâve a major 
influnece on the extent of Arctic and Antarctic sea ice, and eventually would cause 
a change in the total volume of the major ice sheets of Greenland and the Antarctic, 
but the corresponding change in sea level cannot yet be predicted with any confidence. 

The question is raised of how the decision-makers of the world can make use 
of this information, dealing as it does with a probable change that will only become 
readily apparent after a décade or two. The time scale of the scénario is longer 
than the planning cycle of most governments and most industires (but not ail), and 
the implications of thèse future changes in terms of human well-being and national 
interests are still not clear, necessarily involving value judgements that are 
beyond the purvue of science. 

In view of the importance of thèse probable climatic changes and their 
societal implications, it is imperative that more effort be devoted to narrowing 
the areas of uncertainty so that a clearer picture can be drawn of the options still 
open. It is specifically recommended that research be directed along the following 
lines: 

- Improvement of climate models. 

- Quantitative assessment of sources and sinks for carbon dioxide. 

- Response of the floating Arctic pack ice to a warming. 

- Response of the polar ice sheets to a warming. 

- Régional changes of patterns of température and précipitation. 

- Effects of anthropogenic aérosols on climate. 

- Other human influences on climate such as patterns of land use, changes 
of stratospheric composition, and so forth. 



RESUME 

En l'état actuel de nos connaissances sur la manière dont fonctionne le sys
tème climatique de la Terre et sur les influences extérieures qui peuvent s'exercer 
sur ce système, il est difficile d'établir quelque prévision que ce soit quant à 
l'évolution naturelle du climat au cours des prochaines décennies. Toutefois, de 
telles améliorations ont été apportées aux modèles du système climatique qu'on estime 
maintenant possible d'établir des prévisions d'une autre nature, c'est-à-dire, dans 
l'hypothèse où aucune fluctuation d'origine naturelle d'ampleur inhabituelle ne se 
produira entre-temps, comment le climat réagira-t-il à une modification donnée d'une 
ou de plusieurs conditions externes ou limites du modèle ? Il est, dès lors, possi
ble de prévoir l'évolution du climat sous l'influence des activités humaines, dans 
le cas où les autres facteurs externes restent les mêmes. 

Les expériences effectuées avec un certain nombre de modèles différents et 
dont le degré de complexité était fort variable ont maintenant abouti à des conclu
sions convergentes, à savoir : 

- L'effet singulier le plus prononcé qu'ont des activités humaines sur le 
climat est dû à l'augmentation de la concentration du gaz carbonique dans 
l'atmosphère, qui résulte de la combustion de combustibles fossiles (char
bon, gaz naturel). En effet, en absorbant le rayonnement infrarouge émis 
par la surface de la Terre et qui, sans cela, se propagerait dans l'espace, 
les quantités croissantes de gaz carbonique présentes dans l'atmosphère 
provoquent une hausse de la température de la basse atmosphère. 

- Pratiquement toutes les autres activités importantes de l'humanité contri
buent aussi à réchauffer la basse atmosphère, notamment par l'injection 
dans l'atmosphère de particules en suspension (aérosols) et d'autres gaz 
qui absorbent le rayonnement infrarouge (par exemple chlorofluorométhanes, 
protoxyde d'azote, etc.), ainsi que par le rejet direct de chaleur (pollu
tion thermique). 

- La meilleure estimation que l'on puisse donner du réchauffement de l'atmo
sphère sous l'effet des activités humaines est que la température moyenne à 
la surface de la Terre s'élèvera de 1°C d'ici l'an 2000 (augmentation de 
25 pour cent de la quantité de gaz carbonique dans l'atmosphère) et d'en
viron 3°C d'ici l'an 2050 (doublement de la quantité de gaz carbonique dans 
l'atmosphère), l'incertitude étant en gros du facteur 2. On s'attend à ce 
que le réchauffement des régions polaires soit de trois à cinq fois plus 
prononcé qu'en moyenne sur le globe. 

Ces conclusions reposent sur l'hypothèse qu'aucun effort ne sera déployé à l'échelle 
mondiale pour limiter la consommation des combustibles fossiles et que la quantité 
de gaz carbonique libérée dans l'atmosphère continuera à augmenter à un rythme quasi 
exponentiel qui ne fléchira légèrement que vers la fin de la période considérée. Du 
fait que, dans les océans, les échanges entre les eaux de surface et les eaux profon
des s'effectuent lentement, on estime qu'il faudra de 1000 à 1500 ans pour que le 



gaz carbonique supplémentaire apporté à l'atmosphère soit éliminé. Dans ces condi
tions si, au cours des tout prochains siècles, l'homme brûle tous les combustibles 
fossiles économiquement récupérables, la concentration du gaz carbonique dans l'at
mosphère augmentera de cinq à huit fois et cet apport de gaz persistera probablement 
dans l'atmosphère pendant un nombre de siècles bien plus considérable encore. 

Le changement climatique attendu en l'an 2000 du fait des activités humaines 
sera probablement plus grand que n'importe lequel des changements climatiques natu
rels qui se sont produits au cours du millénaire écoulé ou même au-delà. Il fau
drait remonter de quatre à huit mille ans en arrière pour trouver une période carac
térisée par un degré de réchauffement voisin de celui escompté pour le milieu du pro
chain siècle. Une première analyse de cette période de réchauffement antérieure mon
tre qu'elle s'est généralement accompagnée d'une augmentation de la pluviosité, parti
culièrement dans les zones où se situent actuellement les déserts subtropicaux, mais 
que, par contre, dans certaines régions des latitudes moyennes et élevées, le climat 
était plus sec qu'actuellement. Ce réchauffement aurait certainement une influence 
profonde sur l'étendue des champs de glaces de mer de l'Arctique et de l'Antarctique 
et modifierait finalement le volume des immenses calottes glaciaires du Groenland 
et de l'Antarctique, mais il n'est pas encore possible de prévoir de combien le niveau 
de la mer s'en trouverait modifié. 

La question se pose de savoir comment ceux qui, dans le monde, ont pouvoir de 
décider peuvent utiliser une telle information concernant une évolution probable 
qui ne deviendra réellement perceptible que d'ici une ou deux décennies. Le scénario 
se développe sur une période plus longue que le cycle de planification de la plupart 
des gouvernements et de la plupart des industries (encore qu'il y ait des exceptions) 
et les répercussions de cette évolution future du climat sur le bien-être des popula
tions et les intérêts nationaux demeurent encore très imprécises, d'autant plus qu'à 
ce niveau interviennent forcément des jugements de valeur qui sortent du cadre de la 
science. 

Etant donné l'importance des changements climatiques probables et les impli
cations qu'ils comportent pour les sociétés, il faut s'efforcer toujours davantage 
de restreindre les domaines d'incertitude, afin de dresser un tableau plus précis des 
options qui restent ouvertes. Il est recommandé, en particulier, d'orienter les 
recherches dans les directions suivantes : 

- Amélioration des modèles climatiques 

- Evaluation quantitative des sources et des puits de gaz carbonique 

- Conséquences d'un réchauffement sur la banquise flottante de l'Arctique 

- Conséquences d'un réchauffement sur les calottes glaciaires polaires 

- Changements de la distribution des températures et des précipitations à 
l'échelle régionale 

- Influence des aérosols d'origine humaine sur le climat 

- Autres influences exercées par l'homme sur le climat en raison, par exem
ple, de l'aménagement du territoire, des changements apportés à la compo
sition de la stratosphère, etc. 



PE3I0ME 

COCTOHHHe CymeCTBywmHX 3HaHHH O KJIHMaTH^eCKOfi CHCTeMe 3eMJIH H o 

B03M0HCHBIX BHefflHHX BJIHHHHJIX Ha 3Ty CHCTeMy ^ e j i a e T TpyflHOH 3aj] ;a^y COCTaBHTb 

KaKoe-J iHdo n p e a c K a 3 a H H e e c T e c T B e H H o r o pa3BHTHH KJiHMaTa B T e ^ e n n e cjiejiyiomHx 

HecKOJibKHX ^eKaj i ; . O^HaKO Mo,n;ejiH KJiHMaTH^ecKHX C H C T C M p a 3 p a d 0 T a H b i B 

H a c T o n m e e BpeMH B TâKoS M e p e , *îTO npejjcTaBjiJTeTCfl B O 3 M O M U M c o c i a B H T b n p e f l -

CKa3aHHe a p y r o r o p o ^ a , a HMeHHO : flonycKan, MTO B npoMescyTKe He n p o H 3 0 H # e T 

HHKaKHX HeOÔHVHO ÔOJIbmHX H3MeHeHHH, BbI3BaHHbIX npHpOflHHMH HCTOWHHKaMH, 

KJiHMaT, o^eBHflHO, ô y ^ e T p e a r n p o B a T B onpeje j ieHHbiM o 6 p a 3 0 M Ha j ;aHHoe H3MeHe-

HHe of lHoro HJIH d o j i e e BHemHHx HJIH norpaHH^Hhix ycjioBHH MOjjejiH. 3 T O # e J i a e T 

BO3M03KHUM n p e # C K a 3 a T b xofl KJiHMaTa B p e 3 y j i b T a T e a H T p o n o r e H H o r o B J I H H H H H . 

IIpH 3T0M n p e f l n o j i a r a e T C H , ^ T O a p y r n e BHeraHHe (faKTopu ocTawTCH d e 3 H3MeHeHH.H. 

SKCnepHMeHTU C dOJIblïïHM KOJIH^eCTBOM pa3JIHMHbIX MOflejieft pa3JIH^H0H 

C i e n e H H CJIOSCHOCTH npHBOflHT npHdjiH3HTejibH0 K TeM ace caMbiM 3aKJi»^eHHHM, a 

HMeHHO: 

- HaHdojibiDHM e^HHimiîbm B03#eHCTBHeM wejioBewecKOH fleflTejibHocTH Ha 

KJIHMaT HBJIHeTCfl nOBHOieHHe KOHUeHTpaUHH aTMOC$epHOH flByOKHCH 

y r j i e p o . u a , B03HHKaiom,eH B p e 3 y j i b T a T e CKHraHHfl H C K o n a e M o r o TonjiHBa 

( y r o j i b , H e $ T b , npnpoflHUH r a 3 ) , TaK KaK j jonoj iHHTej ibHoe KOJiH^e-

C T B O flByoKHCH yr j i epo j j ; a n o r j i o r a a e T HHtfpaKpacHoe H3Jiy*ieHHe c n o -

BepxHocTH 3eMJiH, K O T o p o e , B npoTHBHOM c j i y ^ a e , yxo j jn j i o dbi 

B KOCMH^ecKoe n p o c T p a H C T B o , BH3HBaii TeM caMHM noBbiureHHe T e M n e -

p a T y p H B HHacHeft a T M 0 c $ e p e . 

- ^ a K T H ^ e c K H , B c e flpyrne ocHOBHue BHJ^H j jef lTej ibHocTH MejioBeKa TaK3Ke 

B H O C H T C B O H BKJiafl B noTen j i eHHe HKacHeft a T M O c $ e p u , H a n p H M e p , B 

p e 3 y j i b T a T e nocTynj ieHHH B aTMOC$epy B3BeuieHHhix vacTHU. ( " a 3 p o 3 0 j i e K " ) 

K j j p y r H X r a 3 0 B , HaxoflflmHXCH B BH^e c j i e ^ o B H norjioraaiomHx H H $ p a -

KpacHyio paflHaiîHio ( T S K H X KaK x j iop$TopMeTaHbi , O K H C B a 3 0 T a H j i , p . ) , a 

TaKsce n y i e M H e n o c p e a c T B e H H o r o H3JiyweHHfl T e n j i a ( " T e n j i o B o e 3 a r p j ï 3 -

H e H H e " ) . 

- Pe3yj iBTHpyioraee noBbiineHHe c p e ^ H e f i npH3eMHofi T e M n e p a T y p H 3eMJiH 

B CBH3H C WejIOBe^eCKOH fleflTeJIBHOCTbK) OIieHHBaeTCfl npHdJIH3HieJIbH0 

B 1 C K 2 0 0 0 r o j j y H . G . (noBbimeHHe aTMOc$epHofi AByoKHCH y r j i e p o j i a 

Ha 2 5 $ ) H OKOJIO 3 K 2 0 5 0 r o ^ y H . D . (noBbimeHHe cof lepxaHHH O K H C H 

y r j i e p o j j a B a T M o c $ e p e B ji;Ba p a 3 a ) c $aKTopoM H e o n p e # e j i e H H o c T H 

npHdjiH3HTejibHo paBHbiM flByM. I T p e f l n o j i a r a e T C H , *JTO n o T e n j i e H H e 

nojiflpHbix paKoHOB d y ^ e T B 3 - 5 p a 3 doJibmHM, i e M B cpej iHeM B T J I O -

dajibHOM M a c n i T a d e . 

http://yrjiepo.ua
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3 T H 3aKJiKHîeHH.H ocHOBaHH Ha flonymeHHH, MTO B MHPOBOM Macimaôe He 6yjj,eT n p n -
HHTO KaKHx-JiHôo ycHJiHft no orpaHH^eHHio HcnoJiB30BaHHH HCKonaeMoro TonjiHBa H 
^ T O KOJiH^iecTBO nocTyiuieHHH flByoKHCH yrjiepo,ii;a B aTMOC$epy ôyneT yEejiH-4H-
BaTBCH no KBa3H-9KcnoHeHiiHaJiBHOMy 3aKOHy JiHtnb c HeôojibmHM coKpameHHeM B 
KOHH,e yKa3aHHoro nepHOjj,a BpeMeHH. TaK KaK oôMeH Mexc^y no3epxHOCTHHMH H 
rjiyôOKHMH Bo^aMH OKeaHa nponcxoflHT MejjJieHHO, npeanoJ ia raeTCH, " T O speMH 
p a c n a ^ a sonojiHHTejibHoro KOJiH^ecTsa ^syoKHCH yrjiepofla Haxojj;HTCH 3 npeflejiax 
1000 H 1500 j ieT. TaKHM o6pa30M, ecjiH wejioBewecTBO 6yjj;eT nponoJixaTb cacHraTb 
Bce HCKonaeMoe TonjiHBO, ROÔbma KOToporo 3K0H0MH^ecKH onpaBflaHa, KOHH,eHTpauHfl 
.HByoKHCH yrj iepoj ja B aTM0C$epe yBejiH^HTCfl cooTBeTCTByiomHM oôpa30M B 5 - 8 pa3 . 
H STO flonojiHHTejibHoe KOJiHMecTBO fl3yoKHCH yrjiepo,na>o'yeBHii;HO, 6y#eT ocTaBaTBC.i 
B aTMoe$epe B TeveHHe MHOTHX BeKOB. 

Oi^eHHBaeMoe H3MeHeHHe KJiHMaTa B CBH3H C ^ejiOBe*ïecKOK JteflTejibHocTbio 
K 2000 rojj;y HameS s p a ôyjjeT, Bepo^THO, ôojibniHM, veM Jiioôoe ecTecTBeHHoe 
K^HMaTH^iecKoe H3MeHeHHe, HMeBmee MecTO 3a npomeflmHe 1000 JieT HJIH ôo j i ee , H 

JJJIJï T O T O , ^îToôbi HaîiTH nepnoji c noTenjieHHeM npH6jiH3HTejibHO CXOJJHHM C TeM, 
KOTopoe oacHjjaeTCfl K cepejjHHe cjiejjyiomero BeKa, HeoôxojjHMo H3y*iHTb KJiHMaT 3a 
nocjie#HHe 4000 HJIH 8000 JieT. IlepBafl ou.eHica npoiuji&x nepHOflOE noTenjieHHH 
noKa3HBaeT, ^ITO, B iiejioM, HMejio Mecio ôojibmee KOJiHMecTBo oca^KOB, ocoôeHHc 
B paftoHax cymecTByiomHX cyôTponHvecKHX rrycTHHb, HO ôHJIH Taicxce pafroHbi B 
cpe#HHx H BHCOKHX fflHpoTax, B KOTOPHX KJiHMaT ôfciji 6ojiee cyxHM, '-jeM cefr-iac. 
C ôojibffloâ cieneHbio yBepeHHociH MOJKHO CKa3a ib , WTO noienjieHHe onasaj io ôH 

BjiHHHHe Ha cocTOHHHe apKTHMecKoro H aHTapKTH^ecKoro MopcKoro Jib^a H , 
o^eBHflHO, nocjiyxHJio 6u npHWHHOK" H3MeHeHHH o ô q e r o oôbeMa ocHOBHoro jienHHcrc 
noKposa rpeHJiaH^HH H AHTapKTHKH, ojjHaico cooTBeicTByKUtHe HSMeHeHKH ypoEHH 
Mopn He MoryT 6 H T B npejj;cKa3aHH c jtocTaTO^HOH" jjocTOBepHocTbio. 

Bo3HHKaeT Bonpoc o TOM, KaKHM o6pa30M JiHija, npHHKMaiomHe pemeHHH 3 
MHPOBOM MacmTa6e, MoryT Hcnojib30BaTb ii;aHHyio HH$opMau.Hio, HMea B s n n y npn 
STOM, y r o OHH HMewT aejio JiHmb c BepoflTHHM H3MeHeHHeM, KOTopce craHeT a ô c o -
JIIOTHO oweBH^HHM q e p e 3 OJJ;HO HJIH £Ba ^ecHTHJieTHH. BpeMeHHoM MacuiTaô npejjnc— 
jiaraeMbix H3MeHeHHiî Ôojibme, ^eM IïHKJIH iuiaHHpoBaHHH, npHMeHtfeMbie ôOJIBUIHHCTBOM 

npaBHTejibCTB H npoMbimjieHHUX KpyroB (HO He B c e x ) , H 3HaveHHe OTHX ôyflymnx 
H3MeHeHHM j[JiH fijiarococTOHHHH ^ejiOBeKa H #JIH HaiîHOHaJibHHx HHTepeccB Bce eme 
He flocTaTo^Ho H C H O . TpedyioTCH 6ojiee To^îHtie oneHKH, KOToptie Hayna noKa eme 
He B COCTOHHHH npoBecTH. 

y^HTHBaH BaSCHOCTb DTHX BepOHTHHX KJIHMaTH^eCKHX H3MeHeHHÊ! H HX 3 H 3 -
MeHHH «SJifl oÔmecTBa, npejj,CTaBJiHeicH Heodxoj^HMHM npnjiOKHTb 6cjibine ycnjiHf: JIJIH 
T O T O , tîToôH cy3HTb oôjiacTH Heonpejj;ejieHHocTH H onpenejiHTb ôojiee ^'eiKyîo 
nepcneKTHBy BHôopa cymecTByioniHx n y i e f i . KoHKpeTHC peKOMeHJiyeicH, --îTO6BI 

HccjieJiOBaHHH npoBOflHjiHCb B cjiejiyîoiiîHx oô j i ac iHx : 
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- ycoBepmeHCTBOBaHHe KJiHMaTH^ecKHX M0.ne.JieH; 

KOJiH^iecTBeHHaa oo;eHKa HCTO^HHKOB H CTOKOB flByoKHCH yrjiepo^a; 

- peaKi^HJî apKTH^ecKoro njiaBaiomero naKOBoro Ji&fla Ha noTenjieHHe; 

peaKU.HH nojinpHbix jie^HHHx noKpoBOB Ha noTenjieHHe; 

- perHOHajibHHe H3MeHeHHJï B pacnpefiejieHHH TeumepaTypH H oca#KOB; 

- BJiHHHHe aspo30JieH aHTponoreHHoro npoHcxoscfleHHJï Ha KJiHMaT; 

- BoiHHHHe flpyrKx BH,HOB vejioBe^ecKOH flesTejiBHocTH Ha KJiHMaT, TaKHX 
KaK HeKOTopue BH^H 3eMJienojib30BaHHH, H3MeHeHHe cocTaBa cTpaioc$epfai 
H T.fl. 

http://M0.ne.JieH


RESUMEN 

Con los conocimientos que actualmente poseemos sobre el funcionamiento del 
sistema clitnâtico de la tierra y sobre las posibles influencias externas es dificil 
hacer cualquier prediccién del curso natural del clima en los préximos decenios. Sin 
embargo, los modelos del sistema climâtico se han desarrollado hasta tal punto que se 
estima posible hacer un segundo tipo de prediccién, es decir, suponiendo que en el 
intervalo no se produzcan grandes fluctuaciones anormales de origen naturel, el clima 
probablemente responderâ en un sentido dado a un cambio determinado de una o mes de 
las condiciones externas o limites del modelo, lo que hace posible una prediccién del 
curso del clima como resultado de influencias antropogénicas, siempre que no se modi-
fiquen otros factores externos. 

Los experimentos realizados con varios modelos diferentes de complejidad 
muy diversa han permitido llegar en la actualidad a aproximadamente las mismas con-
clusiones, es decir: 

- El efecto individual mâs importante de las actividades humanas en el cli
ma se debe al aumento de la concentracién de anhidrido carbénico en la 
atmésfera como consecuencia de la combustién de combustibles fésiles 
(carbén, petréleo, gas natural), ya que el anhidrido carbénico adicional 
absorbe la radiacién infrarroja de la superficie que de otro modo se hu-
biera liberado en el espacio, produciendo un aumento de la temperatura 
de la atmésfera inferior. 

- Précticamente todas las demés actividades importantes del hombre también 
contribuyen a un calentamiento de la atmésfera inferior, por ejemplo me-
diante la inyeccién en la atmésfera de particulas en suspensién en el 
aire ("aerosoles") y de otros gases raros que absorben la radiacién in
frarroja (taies como los clorofluorometanos, éxido nitroso, etc.)/ y ° 
través de la adicién directa de calor ("contaminacién térmica")-

- La mejor estimacién del calentamiento résultante de la temperatura média 
de la superficie de la tierra debido a actividades humanas es de aproxi
madamente 1°C para el ano 2000 (un aumento del 25 por ciento del anhidri
do carbénico en la atmésfera) y de unos 3°C para el ano 2050 (el doble 
de anhidrido carbénico en la atmésfera), con una incertidumbre de apro
ximadamente un factor de dos. Se espéra que el calentamiento de las re-
giones polares seré de très a cinco veces mayor que la média mundial. 

Estas conclusiones se fundan en el supuesto de que no se desplegarân esfuerzos mundia-
les para frenar la utilizacién de combustibles fésiles y de que el ritmo de liberacién 
de anhidrido carbénico en la atmésfera continuard aumentando a un Indice casi exponen-
cial, con solamente un ritmo ligeramente reducido de aumento hacia finales del perio
do. Como los intercambios entre la superficie y las aguas profundas de los océanos 
son lentos, se espéra que el periodo de disminucién del anhidrido carbénico anadido se 
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situe entre 1.000 y 1.500 anos. Por lo tanto, si la humanidad quemase todos los com
bustibles fâsiles econâmicamente récupérables en los prôximos siglos, el correspon-
diente aumento de la concentraciân de anhidrido carb6nico en la atmâsfera serfa de 
cinco a ocho veces, y este incremento probablemente permanecerla en el aire durante 
muchos mâs siglos. 

Los cambios climâticos estimados para el ano 2000 debidos a actividades hu-
manas son probablemente mayores que cualquier cambio climâtico natural que se haya 
producido en los ûltimos 1.000 anos o mâs, y habrla que volver al periodo de 4.000 a 
8.000 anos atrâs para hallar un periodo que se aproxime al grado de calentamiento que 
se prevé para medidados del pr6ximo siglo. Un primer estudio de dicho periodo pasado 
de calentamiento indica que generalmente se produjo mâs precipitaciân, especialmente 
en las zonas de los actuales desiertos subtropicales, pero que existieron algunas re-
giones situadas en latitudes médias y altas donde el clima fue mâs seco que actual-
mente. El calentamiento tendra casi con toda seguridad una gran influencia en la ex
tension de los hielos marinos del Artico y el Antârtico, y eventualmente producirâ un 
cambio en el volumen total de los principales casquetes glaciares de Groenlandia y 
del Antârtico, pero todavla no puede predecirse con ninguna seguridad cuâl sera el 
cambio correspondiente del nivel del mar. 

Se plantea, por lo tanto, la cuestiôn de câmo los responsables en el mundo 
de la adopciân de decisiones pueden utilizar esta informaciân, tratândose como en es
te caso de un probable cambio que unicamente comenzarâ a percibirse claramente des-
pués de uno o dos decenios. La escala cronolâgica de esta situaciôn es superior al 
ciclo de planificaciân de la mayorla de los gobiernos e industrias (pero no de todos 
ellos), y todavla no estân en claro cuâles serân las consecuencias de estos futuros 
cambios en términos de bienestar humano e intereses nacionales, lo que necesariamente 
lleva consigo juicios de valor que no son de la incumbencia de la ciencia. 

Dada la importancia de estos probables cambios climâticos y sus consecuen
cias sociales, es imperativo desplegar mayores esfuerzos para reducir los sectores de 
incertidumbre a fin de poder obtener una imagen mâs clara de las opciones que todavla 
se presentan. En especial, se recomienda que la investigaciân se oriente de acuerdo 
con las siguientes llneas: 

- Perfeccionamiento de los modelos climâticos. 

- Evaluaciân cuantitativa de las fuentes y de las pérdidas de anhidrido 
carbonico. 

- Respuesta de los hielos a la dériva flotantes del Artico a un calenta
miento. 

- Respuesta de los casquetes glaciares polares a un calentamiento. 

- Cambios régionales de la distribuciân de la temperatura y la precipita-
ciân. 

- Efectos de aerosoles antropogénicos en el clima. 

- Otras influencias humanas en el clima, taies como planes de aprovecha-
miento de tierras, cambios de la composiciân estratosférica, etc. 
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XVIII 

8. In summary, the présent views of WMO on climatic change and 

its study are as follows: 

(a) Although in the long-term, a major natural change to 
a différent climatic régime must be expected, it is 

v unlikely that any trend towards such a change would 

be perceptible in the short term as it would be 
obscured by the large shorter-term climatic viriability; 

(b) The shorter-term natural or possible man-made changes 
in climate are of immédiate concern because of their 
important impact on human welfare and économie develop-
ment; 

(c) An improved ability is needed to predict short-term 

natural changes in climate to enable governments to 

consider appropriate action; 

(d) Improved understanding of and improved ability to 

predict the impact of man's activities on the global 

climate is needed in view of their possible consé

quences; 

(e) Existing knowledge of natural short-term climatic 
variability, although limited, should be used more 
effectively in planning économie and social developnient. 

June 1976 

* 
* * 



1. INTRODUCTION 

1.1 Purpose of this report 

There has been an understandable reluctance on the part of the scientific community 
to openly engage in debate on the controversial and sometimes agonizing question of the 
extent to which we, mankind, may influence the world's climate. Nevertheless, it is 
already clear that the issue is unavoidable, and that we must lock horns with it. 

Recognizing this, the World Meteorological Organization (WMO) has taken a number of 
steps to obtain advice on matters of climatic change gêneraily, and anthropogenic influ
ences on climate in particular. This report is one of those steps. (See Foreword to this 
document by the Secretary-General.) It was prepared to help the WMO's Executive Committee 
Panel of Experts on Climatic Change in its continuing considération of thèse important 
matters, and is being distributed as a WMO Technical Note (on the recommendation of the 
Panel) in order to enlarge the arena of the discussion. 

It should be emphasized that the assumptions and conclusions contained in this 
document will probably not meet with uni versai agreement, and that responsibility for them 
must rest with the author. However, the case has been carefully studied and documented, 
as will be seen, and therefore does represent an attempt to express a kind of consensus of 
those who hâve thought the most about climatic change and possible future human influences 
on it. 

The author has felt free in this effort to draw material from a forthcoming book 
("Climate Change," edited by John Gribbin, Cambridge University Press), in which he has a 
chapter covering many of thèse same subjects. 

We cannot leave such a review of the physical factors involved in future climatic 
change without at least touching on some of the social and political implications. 
Physical science is still not able to provide answers for most of thèse societal implica
tions, involving as they do "value judgments," but nevertheless we can attempt to présent 
a probable scénario of the future so that the décision makers of the world can begin to 
formulate their various value judgments. That is, we believe, the ultimate purpose of 
this report. 
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Figure 1. Schematic représentation of the interacting components of the coupled atmosphere-
ocean- ice-1 and surface-biornass climate System. [Adapted from Figure 3 .1 , GARP-16 (1975).] 
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1.2 Climate change and its predictability 

A great deal has been said about the predictability of weather and climate. For 
example, roughly half of the appendices in GARP-16 (1975) refer in one way or another to 
the matter. [The référence hère is to the WMO/International Council of Scientific Unions 
(ICSU) report on "The Physical Basis of Climate and Climate Modelling," the resuit of a 
major international conférence sponsored by the Joint Organizing Committee for the Global 
Atmospheric Research Program (GARP).] Two discussions there that are parti cularly illumi-
nating and incisive are Appendix 2.1 (by E. M. Lorenz) and 2.2 (by C. E. Leith); and it 
appears that the rather pessimistic view of Lorenz prevailed when the Summary was being 
written, which says: "...we are at présent not able to tell what kind of future climate 
changes are likely to occur nor can we assess the extent to which man himself may inad-
vertently cause such changes." 

If we believed that statement to be literally true, we would not pursue the subject 
of this report any further. However, Lorenz himself makes an important distinction 
between two kinds of prédictions. First, he considers the prédiction of changes in the 
statistics of the ensemble of différent states of the atmosphère due to the many inter
actions within the climate System itself. A second kind of problem is the prédiction of 
how thèse climate statistics will change as a resuit of an altération in the external or 
boundary conditions of the System, as illustrated schematically in Figure 1. 

It is generally conceded that prédiction of the first kind is going to be extremely 
difficult; it may even prove to be theoretically impossible. It seems clear that we will 
never be able to forecast day-to-day weather for more than a few weeks in advance. If no 
significant periodicities exist in the behavior of the climate (other than the 24-hour and 
12-month periods), we will not be able to predict its course either for periods longer 
than the longest decay time of an important component of the System. For example, the 
upper levels of the océans may turn out to be the internai component in our mode!s with 
the longest "memory." Depending on the depth of océan considered, this "memory" is on the 
order of a few months to a few years, compared to the atmosphère's relaxation time or 
"memory" of about three days (Namias, 1974). Similarly, ice and snow cover may prove to 
hâve some year-to-year "memory" which could be taken into account. But even granting that 
thèse components hâve some sort of "memory," their prédiction and incorporation into 
climate models will be no simple matter. Thus, the outlook for developing a useful long-
term capability to predict the natural variation of climate on a time scale of years to 
décades seems rather dim. 

Prédiction of the second kind (to use Lorenz's term) is a différent matter. Our 
présent climate models can simulate the long-term equilibrium climate with some realism 
when current boundary conditions are used. If changes in boundary conditions take place 
slowly over time periods much longer than the response time of the System, then the 
climate should be always quite close to equilibrium. We can therefore use our climate 
models to take successive "snapshots" of the System as it slowly responds to changing 
boundary conditions. (We would not need to assume such a near-equilibrium state if we 
could specify the relaxation time of the System after impulsive forcing. However, the 
changes which we will be considering will generally be relatively small and slow, so that 
the equilibrium approximation will usually suffice--two exceptions being the uptake of 
carbon dioxide by the world's océans and the response of the great ice sheets of Greenland 
and Antarctica, as will be pointed out.) 

Two éléments are needed if such prédictions of the second kind are to be useful and 
crédible. We must be able to specify a response function of matrix which relates changes 
in climate parameters to given changes in boundary conditions. And we must hâve faith 
that thèse changes will be unique, that is, that only one stable equilibrium climate 
corresponds to one set of boundary conditions. To borrow Lorenz's terminology again 
(Lorenz, 1970), we must believe that the System is "transitive." 
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The concept of intransitivity or "almost intransitivity" that Lorenz has so deftly 
injected into récent discussions of climate predictability (Lorenz, 1970) hangs like a 
black cloud over those who are seeking to throw some light on the study of human influ
ences. There is the theoretical possibility that a System as complex and interactive as 
the climate System may hâve several "solutions" corresponding to a single set of boundary 
conditions. Which of thèse the real atmosphère will choose would then be a matter of 
chance. Indeed, it might be possible for the climate to remain in one state for some 
time, and then spontaneously jump to an alternate state with no change in the forcing 
functions or boundary conditions. Some of our climate models hâve thèse characteristics, 
but we are not really sure to what extent this rather disquieting theoretical possibility 
plays a real rôle in the prédiction of climate. 

However, most of our current models do possess stable steady-state solutions. They 
may, in fact, be unrealistically stable. Lorenz has noted (GARP-16, 1975, p. 136): "A 
final shortcoming of ail models so far considered...is that they are too deterministic." 
Even the most physically complex three-dimensional time-dependent ones settle down after a 
suitable period (depending upon the amount of upper océan included) to a condition where 
the ensemble mean statistics no longer change with time as long as boundary conditions are 
fixed. 

Leith is apparently not depressed by Lorenz's "black cloud," and takes a more prag-
matic view of prédictions of the second kind. He says (GARP-16, 1975, p. 140), "For 
sufficiently small changes about the présent climate we would expect a linear analysis to 
be appropriate, and in mathematical terrns the problem becomes one of determining a response 
matrix whose éléments are sensitivity coefficients. For larger changes, of course, second-
order effects become important and a linear analysis is inadéquate, but many questions of 
climate stability could be answered from a knowledge of the linear response matrix.... 
The slowly changing ensemble mean we may call a signal which we may hope to be able to 
predict through the use of climate models. The practical value of such prédictions will 
dépend in the usual way, of course, on the ratio of signal to noise," where the noise in 
this case may (for time dépendent models) be the unpredictable daily or seasonal-mean 
fluctuations. 

Many of thèse arguments will be familiar to the readers of this report, and we would 
not review them hère were it not for the fact that there are those who prefer to be 
extremely conservative in their views on predictability—even predictability of the 
second kind. 

There is still another reason for being conservative, and that is the fact that there 
are at least two (and possibly more) interactions or feedback loops in the real climate 
System that we do not know how to include properly in our climate models. They are the 
cloudiness-temperature-albedo loop, and the atmosphere-ocean circulation-sea surface 
température loop (SMIC, 1971; GARP-16, 1975). 

For the time scales involved in our prédictions of the second kind (a décade to a 
century) it is very probable that the upper levels of the océans and not the deep océans 
will be involved, and the response time of thèse upper levels to a warming will be shorter 
than for a cooling, and probably not more than a few years. TTië" most probable effect of 
the océans, therefore, will be to slow any change of mean surface température because of 
their large heat capacity--a small damping of that change. (Their rôle in taking up 
excess carbon dioxide is a separate matter that will be taken up in Section 2.2.2.) 

As for amount of cloudiness and its réponse, we cannot be sure that it will not exert 
an important influence on a climate change, and we do not even know the direction of the 
feedback-whether positive (amplifying) or négative (damping). Changes in the middle or 
high clouds would hâve relatively small effects in any case, since their influence on the 
heat budget due to the albedo change is roughly cancelled by their influence on the 
outgoing infrared radiation; but, on the other hand, changes in low cloudiness can hâve an 
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appréciable effect on albedo without a compensatory infrared effect (Manabe, 1971; 1975; 
SMIC, 1971; Schneider, 1972). Experiments with gênerai circulation models, such as that 
of the U.S. National Center for Atmospheric Research (NCAR), in which clouds are a vari
able internai parameter (Schneider and Gal-Chen, 1973) and empirical studies of the 
response of satellite-determined cloudiness to changes in température (Budyko, 1975; Cess, 
1976; White and Chtflek, 1977) ail indicate that the amount of cloudiness responds rather 
weakly, and the feedback effect must therefore also be weak. There is some évidence from 
modeling experiments suggesting that cloudiness may provide a mild positive feedback in 
the tropics when a major part of the tropical océans are warmed or cooled, but a négative 
feedback when the sea surface température of a limited area is changed~in the latter case 
clouds form preferably over a warm area, raising the albedo and reducing the solar radia
tion available at the surface (Chervin, private communication). 

In view of the above we can argue with some conviction that ignoring cloudiness as a 
feedback mechanism will not greatly invalidate the results of climate modeling experiments 
and prédiction of the second kind. Nevertheless, we are gratified to see that the GARP 
Joint Organizing Committee (JOC) has repeatedly stressed the need for research in this 
area and has called for an integrated study of Cloudiness and Radiation Budget, part of 
which is called STRATEX, in coopération with the IAMAP Radiation Commission and Commission 
on Cloud Physics (JOC-XII, 1976, p. 8). 

1.3 The qrowing magnitude of human interventions 

Régional climate change in large cities and industrialized areas is an accepted fact. 
There are now sizeable areas, of 103 to 10" km2 or greater, where the heat released by 
human activities is more than 10 percent of the amount of solar radiation absorbed at the 
surface (SMIC, 1971) and urban "heat islands" can hâve températures at night and in winter 
that are many degrees warmer than the surrounding countryside. 

Furthermore, either as a resuit of the extra heating or the addition of cloud conden
sation and freezing nuclei, convective précipitation downwind from such cities as Chicago, 
St. Louis, and Paris has been significantly increased (Dettwiller and Changnon, 1976). 

There is much talk of building "power parks," where a very large electric génération 
capacity would be concentrated in one limited area of a few square kilometers--partly for 
efficiency, partly for security. In the U.S. and Europe up to 10 Gw installations are 
being planned, and we understand that even 100 Gw power parks are starting to be seriously 
considered. Assuming that at least half of this power will be released in the form of 
heat rather than electricity, the 100 Gw power parks begin to be comparable in thermal 
energy release to the Surtsey volcano, a savannah brushfire, or a large thunderstorm 
(Hanna and Gifford, 1975). (See also discussion by Flohn in App.1.2, GARP-16, 1975). 

It is therefore évident that those concerned with environmental changes must already 
take note of the effects of human activities on régional scales, but the subject of this 
report is still larger scales of change. Hère we hâve no \rery persuasive évidence that a 
global climate change has already corne about as a resuit of human activities, but when we 
consider the rate of growth of thèse activities it seems only a matter of time—how long? 
that is the question. 

To emphasize this point we will repeat a few well known statistics: World population 
is increasing at about 2 percent per year (it is less in the more industrialized countries), 
energy and other resources going into food production are increasing at 3 to 4 percent per 
year (though famine seems to persist in many places), and world energy use is increasing 
at roughly 6 percent per year, possibly more (eg. SMIC, 1971; Hâfele, 1974). Current 
total world energy production is about 10 x 103 Gw (10 Tw), and we can compare this with 
the 8 x 107 Gw rate of absorption of solar energy at the surface, a factor of almost 101* 
more. The reason that the total energy use is rising faster than the population is 
obviously due to a growing per capita energy use, which is currently about 2.5 kw (it is 
highest in the U.S.A.,- 10 kw). A récent study indicates that this per capita energy use 
may now be rising at more than 5 percent per year (Kahn et al., 1976). 

file:///rery
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Figure 2. A set of possible projections of world population and gross 
world product (GWP) per capita. The GWP per capita follows approximately 
the scénario described by Kahn et al^ (1976, Figure 5, p. 56). It will 
be noted that thèse curves tend toward a leveling-off or steady state, 
which is obviously more realistic than any continued exponential growth. 
Nevertheless, they should not be taken as "prédictions," but rather as a 
rough indication of the time scale involved in any such evolutionary 
procèss. 
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What can we say about the future trends? One obvious remark is that exponential 
increases cannot continue indefinitely, so the pertinent questions relate to the limits to 
growth and the time scales involved. Figure 2 illustrâtes what we mean. This is pre-
sented to show the sort of time scale involved if there is to be an orderly leveling out 
to a "post-industrial society," as some call it. It shows that the transition from the 
présent period of maximum growth to some sort of steady state must be completed by the 
end of the next century, unless there are catastrophes such as a major nuclear war or very 
widespread famines. There seems to be a growing optimism on this matter among "futurists," 
and even the relatively conservative Club of Rome at its meeting in Philadelphia in April 
1976 concluded that a successful growth transition of this sort could take place in a 
major part of the world (though some countries would probably not succeed), 

We will not belabor this point further, but it is the basis for an important assump-
tion that we will hâve to make in our scénario of the future: Sociétal growth will 
continue for the next few décades at only slightly dimim'shed rates, but it will level off 
in a little more than 100 years. Tiïis assumption will hâve other ramifications that we 
will bring up in the appropriate places, such as the future availability of fossil fuels. 

1.4 Societal attitudes toward climate change 

As we hâve mentioned, the thought that mankind could influence the entire climate of 
the planet on which it lives is a disturbing one. Those who subscribe to the "environ-
mental ethic" fight to préserve what remains of wilderness areas, tidelands, and other 
unspoiled spots on the earth, and there is a growing sensé of tribal guilt over the 
inroads of human technology on nature. Many, especially in the younger génération, 
express real alarm over the advances of technology and seek a limit to material growth and 
a return to some sort of simpler society; and there are well informed and responsible 
scientists who share in this concern, believing that the ecological System of the world 
(which includes mankind as just one component) cannot stand much further imbalance (eg., 
Holdren and Ehrlich, 1974; Heilbronner, 1974). 

In such an atmosphère of appréhension it is especially important, we believe, for 
those who are wrestling with the question of our impact on climate to do our homework as 
carefully as possible and to report our conclusions clearly and objectively, along with 
our assumptions and the uncertainties involved. If we conclude that the évidence favors a 
prédiction of inadvertent climate change, its implications must also be spelled out. 

Climate change cannot be said to be either. "good" or "bad" until we understand better 
what we mean by those words, and, even then, there will be a value judgment. Furthermore, 
we can expect that some people will be better off and others worse off, so such broad 
gêneraiizations could very well be meaningless anyway. 

This, too, will be a point to which we will return in Section 4. 

2. A SCENARIO OF MANKIND'S INFLUENCE ON CLIMATE 

2.1 Prédictions of the second kind 

In Section 1.2 we discussed the distinction between the problem of trying to predict 
natural climate change or fluctuations and the problem of trying to predict what would 
happen to the climate with a given change of a boundary condition. It is the second kind 
of prédiction that we are dealing with hère, and it is necessary to say something at the 
outset about how the task has been approached. 
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Ail the influences on climate that we will be dealing with, with one or two-minor 

exceptions, operate through a change in the heat balance of the System (See Figure 1). 
The simplest question that can be posed about the climatic effect of such an influence is: 
What will be the change in mean surface température for a given change in the external or 
boundary conditions? ("External" is used hère in the spécial sensé of being excluded from 
the internai and interacting processes in the climate mode! being used. What may be 
external in one model, such as sea surface température or snowcover, may be internai in a 
more physically comprehensive model.) 

To answer this question it is not unreasonable to start by employing a globally-
averaged model of the earth and atmosphère, one in which the mean surface température and 
corresponding vertical température (and humidity) profiles are related by globally-averaged 
vertical transfers of sensible and latent heat and radiation, and constrained by a set of 
assumptions about how thèse must take place. Radiative-convective models of the sort used 
by Manabe and Wetherald (1967), Rasool and Schneider (1971), and Ramanathan (1975) are ail 
examples of the globally-averaged approach, in which great attention is usually paid to 
the calculation of radiative transfer by trace gases in the atmosphère (CO2, H20, 03, 
CFMs, etc.), and vertical transfers of heat and water vapor (latent heat) are taken care 
of by the assumption of a constant lapse rate and relative humidity up to the tropopause. 
This assumption is justified by the observation that the real atmosphère does seem to 
adjust itself this way over most of the range of latitudes and seasonal changes-as indeed 
do the more complex three-dimensional models. 

The obvious deficiency of such an approach lies in the fact that it neglects some 
feedback loops that are almost certainly important, notably the polar ice-albedo-température 
and cloudiness-albedo-température loops—plus whatever might change in the océan circula
tions. The magnitude of the first of thèse loops has been estimated by several people, 
and when included seems to add 25 to 50 percent to the surface température response of a 
globally-averaged (or zona1ly-averaged) model that does not include it (Schneider, 1975; 
Cess, 1976; Manabe, App. 2.4, GARP-16, 1975; Lian and Cess, 1977). 

Zonally-averaged energy-balanced models that include the latitude dependence of 
surface température, albedo, incoming and outgoing radiation, and so forth, are the next 
most complex models that hâve been used for prédictions of the second kind. Méridional 
transport of energy is generally parameterized (empirically) in ternis of the méridional 
température gradient. A rather wide range of assumptions concerning vertical transports 
hâve been used, and some hâve even attempted to include cloudiness as an internai parameter. 
In such models, the polar ice-albedo-température feedback loop can be included. Examples 
of this approach are the pioneering models of Budyko (1969), Sellers (1969), Saltzman 
(1967), and Adem (1970), and the more récent models of Sellers (1973), Stone (1973), North 
(1975), Weare and Snell (1974), and Temkin and Snell (1976). 

Attempts hâve been made to introduce the longitudinal dimension into highly parameter
ized energy-balanced models, but it is not yet clear whether thèse can tell us much more 
than the zonally-averaged ones. The next real step upward seems to require that atmo-
spheric dynamics and eddy transports of heat and momentum be considered more explicitly, 
since then one can begin to study the interplay between continents and océans and their 
effects on méridional transport by méridional circulations and planetary scale waves. 
Early examples of such attempts are those of Eliassen (1952) and Smagorinsky (1964), and 
others hâve been made by Oickinson (1971), Saltzman and Vernekar (1972), Kurihara (1970) 
and Wiin-Nielsen (1970). For a detailed discussion of thèse various models the reader is 
referred to Schneider and Dickinson (1974), or a shorter version by the same authors in 
GARP-16 (App. 2.3, 1975). For reasons that are not apparent, few if any of thèse highly 
parameterized dynamic models hâve been used for climate experiments to détermine sensitiv-
ities to effects of human activities. 

Three-dimensional time-dependent gênerai circulation models (GCMs) of the atmosphère 
hâve now been developed at a number of institutions, and thèse hâve been so extensively 
discussed in the literature that we will not attempt a review of them hère. [See, for 
example, NAS (1975) App. B by Gates; Manabe, App. 2.4 in GARP-16 (1975); or Smagorinsky 
(1974).] The main points that need to be made when thèse GCM-type models are used for 
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experiments of the second kind are thèse: The models need to be run each time long enough 
so that their ensemble statistics no longer change with time, and the variances of thèse 
statistics must be well established so that the expérimental "noise" is known (Chervin et 
al., 1974); it is necessary to make a number of control runs to establish the stability 
(transitivity) of the model, and preferably a number of perturbation runs must be made 
also; and, finally, a large amount of computer time must be used. 

Some early climate experiments with GCMs hâve been criticized because not enough 
attention was paid to the statistical design of the experiment, but considérable advance 
has now been made in understanding how to use GCMs appropriately (Chervin et al., 1976; 
Chervin and Schneider, 1976). In most GCM experiments to date, however, the solar radia
tion is held constant (a perpétuai July or January) due to the exorbitant computer costs 
involved in running them for several years, and this means that many questions relating 
to the march of seasons cannot yet be properly studied with them, such as the annual cycle 
of Arctic sea ice and the transitional periods of the Asian monsoon. An even more serious 
deficiency of most current GCMs is that they do not include a coupled océan, but sea 
surface température is proscribed--it is an external parameter. This means that there is 
no overall energy balance, and so they cannot respond properly to a change in heat input 
to the climate System. 

Only one group has done climate experiments with a GCM coupled to an océan, and in 
this case the océan was simulated by a non-circulating "swamp" with no heat capacity (but 
an infinité supply of water). Thèse experiments by the U.S. Geophysical Fluid Dynamics 
Laboratory hâve been reported by Smagorinsky (1974), Manabe and Wetherald (1975), Wetherald 
and Manabe (1975), and Manabe (App. 2.4, GARP-16, 1975), and we will hâve occasion to 
refer to them again. 

It can be seen, then, that there is an entire hierarchy of models of the climate 
System, and many of them hâve been used in experiments "of the second kind" to show how 
the System would respond to a given change in an external condition. It is reassuring to 
see that, when we compare the results of experiments with the same perturbations (for 
example, one percent more solar radiation, or double the C02 content) but using différent 
models, the response is gêneraily found to be either about the same or differs by an 
amount that can be rationalized in terms of recognized model différences or assumptions. 
Of course, it is possible that ail our models could be utterly wrong in the same way, 
giving a false sensé of confidence, but it seems highly unlikely that we would still be so 
completely ignorant about any dominant set of processes (see Section 1.2). We must simply 
recognize and admit where our models are déficient, and then factor that into our state-
ment about the uncertainty in their responses. 

Models are, indeed, the only tools we hâve available now to predict the response 
characteristics of the real atmosphere-ocean-earth System. In a hundred years or so we 
may finally know the outcome of our inadvertent "experiment" with the original prototype, 
but by that time the climate changes, whatever they turn out to be, will hâve been a fait 
accompli. 

2.2 Spécifie processes 

In this section we will take up the various individual processes in the climate 
System that may be influenced by mankind. In each case we will attempt to make an esti-
mate of the response of the climate System (with emphasis on surface température and 
secondarily précipitation), an indication of the time scale involved in the change, and 
some measure of uncertainty in our estimate. To be "significant" an artificially induced 
change of global climate must be larger and more persistent than the natural quasi-random 
fluctuations that are to be expected in the same time frame, and we will make such a 
significance test in Section 2.3. 
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2.2.1 Release of heat 

The climate is governed by the heat balance of the climate System, so it is clear 
that the direct addition of an appréciable quantity of heat in any form will cause a 
change in climate, notably the mean température and probably the atmospheric circulation 
patterns as well. In some of the large cities of the world, especially those at high 
latitudes where there is relatively less sunlight, the amount of heat released per square 
meter is equal to or even gréater than the average flux of sunlight absorbed at the sur
face during the year. However, on a régional scale (order of 10 km2) this ratio is 
rarely more than a few percent, and on a global basis the total amount of heat released by 
ail of mankind's activities is only slightly more than 10-" of the solar energy absorbed 
at the surface (SMIC, 1971; Kellogg, 1974; 1975a; 1975b). Such a small fraction as we 
will see, would hâve a negligible effect on the total heat balance of the earth. 

The future course of human activities and the rate at which this release of heat will 
increase dépends on factors that are hard to assess. In Section 1.3 we discussed the 
basis for what appears to be a not unreasonable assumption, namely, that societal growth 
will continue for the next few décades at only slightly diminished rates, but that it will 
tend to level off in a little more than 100 years. Again, we refer to Figure 2 as a way 
of visualizing such a scénario and its time scale, keeping in mind the empirical fact that 
per capita energy consumption and per capita gross national (or world) product are linearly 
proportional to a good approximation (Singer, 1975). 

Let us see what the "leveling off point" suggests in terms of total heat release. If 
we take a 20 billion population (5 times the présent) and an average per capita energy 
demand of 20 kw (roughly 10 times the présent world average, and twice that of the United 
States), the total is 4 x 105 Gw, or 0.5 percent of the solar energy absorbed at the 
surface. Such a level, it appears, could hardly be attained prior to 2100 AD (if at 
all)--and we will not attempt a projection beyond that. 

This large amount of heat would presumably be released over the continents where the 
people will be, and that would give an uneven distribution of heating as seen on a global 
scale and produce marked régional effects and changes in the large-scale circulation 
patterns (Washington, 1972; Llewellyn and Washington, 1977). We can, however, assume that 
this heat will end up being more or less evenly distributed in a given hémisphère and then 
use our climate modeis to estimate the effects that this would hâve on mean surface tempéra
ture. Since most of the heat will be released at or near the surface, the additional heat 
can be considered (in thèse mode! experiments) as if it were an increase in the total 
amount of solar radiation reaching the surface. There is not précise agreement among the 
various climate modeis (Schneider and Dennett, 1975; Gal-Chen and Schneider, 1976), but 
the current set of modeis seem to converge quite well on the answer that a 1 percent 
increase in the heat available to the System would resuit in about 2°C increase in the 
mean surface température, probably within better than a factor of two (Wetherald and 
flâna be, 1975; Budyko, 1969; 1972; Sel lers, 1969; 1973; Saltzman and Vernekar, 1972). 
Thus, the average surface température increase might be about 1°C by the end of the next 
century due to the direct release of heat. 

Ail of the climate modeis that we hâve cited relating heat input to the System to 
surface température take into account the polar ice-albedo-temperature feedback mechanism, 
and they show a marked increase in the sensitivity of the polar régions. The change at 
latitudes above about 50°, therefore, will be larger than the 1°C, and in the polar 
régions can be expected to be 3 to 5 times larger. This increased sensitivity of the 
polar régions to climate change has been well recognized from studies of the real atmo
sphère as well as from model experiments (eg., SMIC, 1971; Lamb, 1972; van Loon and 
Williams, 1976a; 1976b; Budyko, 1971; Borzenkova, 1976). That is a point that will hâve 
to be stressed again. 
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2.2.2 Carbon dioxide 

Since the beginning of the Industrial Révolution more than a century ago we hâve been 
taking carbon out of the earth in the form of coal, petroleum, and natural gas and burning 
it, in the process making carbon dioxide and water vapor--plus heat, which is of course 
our main reason for doing it. Of the carbon dioxide that has emerged from countless 
chimneys and exhaust pipes, about half is still in the atmosphère and the other half has 
been dissolved in the océans or has gone into the earth's biomass--the biomass being 
mostly the forests. 

The carbon dioxide in the atmosphère has risen from an estimated 280 or 290 parts per 
million by volume (ppmv) to the présent 325-plus ppmv, and it is estimated, based on the 
early studies of Revelle and Suess (1957) and Bol in and Ericksson (1959), that it will 
reach some 380 to 390 ppmv by 2000 AD (Machta, 1973; Machta and Telegades, 1974; Ekdahl 
and Keeling, 1973; Bacastow and Keeling, 1973; Broecker, 1975), and may double by the next 
mid-century, even assuming a slackening in the rate of increase of fossil fuel consumption 
(Bacastow and Keeling, 1973; Baes et al., 1976). 

Figure 3 depicts the past history of the carbon dioxide concentration and how it is 
expected to increase in the future. It will be noted from the records at Point Barrow, 
Mauna Loa, and the South Pôle that there is a couple of years' lag between the northern 
hémisphère (where most of the carbon dioxide is released) and the southern hémisphère, as 
would be expected because of the slow exchange of air between hémisphères. Also, the 
slope of the curves are not exactly constant, there being a slackening in the mid-1960s 
followed by an accélération in the 1968 to 1971 period. Since Worldwide release of carbon 
dioxide cannot hâve changed much from its steady ri se of about 4 percent per year (SCEP, 
1970; Baes et al•, 1976), the explanation for thèse fluctuations in carbon dioxide rate of 
increase probably lies in fluctuations of the rate of uptake by the océans (Bacastow, 
1976). 

The chief concern that we hâve with this changing component of the atmosphère is its 
effect on the heat balance, since carbon dioxide is virtually transparent to solar radia
tion but absorbs outgoing terrestrial infrared radiation in several infrared bands, 
radiation that would otherwise pass through the atmosphère and escape to space. The addi-
tional carbon dioxide enhances the absorption of this radiation, thereby warming the lower 
atmosphère, and reradiates part of it back downward, thereby warming the surface. The 
resuit, therefore, of an increase in carbon dioxide is an increase in surface température, 
accompanied by a corresponding decrease in stratospheric température that keeps the total 
outgoing infrared radiation at the top of the atmosphère constant (Schneider and Kellogg, 
1973). 

There hâve been a number of model calculations to show the influence of carbon 
dioxide on the surface température, some globally averaged one-dimensional models such as 
that of Manabe and Wetherald (1967), and some latitude-dependent and with the océans taken 
into account crudely (Sellers, 1974; Manabe and Wetherald, 1975; Manabe, App. 2.4, GARP-
16, 1975). Thèse various results hâve been reviewed most recently by Schneider (1975) and 
Budyko and Vinnikov (1976). A représentative set of estimâtes follows in Table 1 (and we 
hâve more or less arbitrarily set the degree of uncertainty at plus or minus a factor of 
two, even though the model results are now converging better than that). 

Thèse surface changes, it should be emphasized, refer to the weighted average (by 
surface area) for the globe. Both observed changes of climate and climate models indicate 
that at high latitudes, above about 50° latitude, any climate change would be expected to 
be larger, and in the polar régions from 3 to 5 times larger than an average change such 
as those shown in the table (perhaps even more in winter) (SMIC, 1971; Sellers, 1974; 
Manabe and Wetherald, 1975; van Loon and Williams, 1976a; 1976b; Borzenkova et al., 
1976). 
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Figure 3. The record of carbon dioxide concentration from 1860 to 1975, 
measured at several locations, and some estimâtes of future trends. The 
early data were critically reviewed by Callendar (1958) and subsequently 
reevaluated by Barrett (1975). The current séries of observations for 
Mauna Loa are those reported by Keeling et al^ (1976a) and C. D. Keeling 
(private communication), for South Pôle by Keeling et al. (1976b) and 
Keeling (private communication), for American Samoa and Point Barrow by 
MOAA (1975) and T. Harris (private communication), and for the Swedish 
aircraft observations by Bol in and Bischof (1970). Note that the carbon 
dioxide concentrations are given in terms of the "adjusted index values" 
(for the sake of continuity with the earlier data); it may be necessary 
to adjust thèse values upward by about 3 to 4 ppmv, according to Keeling 
et al. (1976a), to obtain the correct mole-fraction, but this would not 
affect the si opes of the curves. The model calculations predicting 
future carbon dioxide increases by Machta (1973), Broecker (1975), and 
Bacastow and Keeling (1973) ail take account of the takeup of anthro-
pogenic carbon dioxide by océans and the biomass (but in somewhat différ
ent ways), and assume a quasi-exponential increase in the rate of burning 
of fossil fuels (notably coal) in the next half-century or more. It is 
expected that in this time period about half of the new carbon dioxide 
released will remain in the atmosphère; and due to the slow mixing of 
deep océan waters with the upper layers the decay time of the added 
carbon dioxide, were we to stop producing it, is estimated to be 1000 to 
1500 years. 
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Table 1 

Effects of Adding Carbon Dioxide to the Atmosphère 

Factor of Change Expected Time for Mean Surface 
of Carbon Dioxide Change to Occur Température Increase 

from Présent 

+25% 2000 AD 0.5 to 2°C 

+100% 2050 AD 1.5 to 6°C 

One question is frequently raised about the continued escalating use of fossil fuels, 
as envisioned in this scénario, and that is their availability. While natural gas is 
expected to become much less easily available by the turn of the century, and some sources 
of petroleum will hâve also been nearly exhausted, the world's coal reserves are so large 
that, even at an increased rate of consumption, they will probably last for several 
centuries—though it may be harder and therefore more expensive to dig it out as time goes 
on (see, for example, Hubbert, 1971; Singer, 1975; Kahn et al., 1976; Hàfele, 1974; 
Weinberg and Hammond, 1970; SCEP, 1970). It is estimatecTthat if ail the economically 
recoverable fossil fuel were eventually burned in the next few centuries the atmospheric 
C02 content would ri se to 5 to 8 times its pre-Industrial Révolution value (Keeling, 1977; 
Singer, 1975; Baes et al., 1976; Siegenthaler and Oeschger, 1977). 

While the model calculations of the mean surface température increase corresponding 
to a given increase in C02 concentration hâve only been carried to the point of a doubling 
of C02, the relationship appears to be approximately logarithmic. Thus, for every doubling 
one would expect another 2.5 to 3°C warming. Some scénarios hâve extended the calculation 
beyond our time frame, and if the rate of burning of fossil fuel continues to escalate (as 
at présent) the second doubling of C02 will occur before 2100 AD (Keeling, 1977; Siegenthaler 
and Oeschger, 1977), and that would produce a 5 or 6°C warming. Recall, again, that polar 
température ri ses would be several times the global average. 

The main sink for C02 in the longer run will be the océans (Keeling, 1973; 1977; 
Bolin, App. 8, GARP-16, 1975; Oeschger et al., 1975), since the forests of the world 
cannot go on increasing indefinitely—on the contrary, they are quite possibly being eut 
down faster than they can grow. The océans contain about 60 times more C02 than the 
atmosphère, but in order for them to corne into a new equilibrium with a larger atmospheric 
content there has to be an exchange between the upper levels of the océan (variously taken 
to be 100 to 1000 m deep on the average) and the deep océan water. This process, it has 
been estimated, takes at least 1000 years, and Keeling (1973; 1977) estimâtes a decay time 
for atmospheric C02 of 1500 years. (It would not matter for our purposes if he were wrong 
by a good many hundred years.) Thus, even if, by some determined and unlikely measure, we 
could stop releasing C02 from fossil fuel in the next century, we would still find the 
incrémental C02 lingering in the atmosphère at a very slowly diminishing concentration for 
many centuries. 

In the brief discussion above we hâve not attempted to give the complète picture of 
the carbon cycle, and especially the processes that account for takeup of C02 by the upper 
océan layers and the subséquent exchange of this water with the deep océan réservoir. The 
interested reader is referred to, for example, Bolin, App. 8 in GARP-16 (1975) or Oeschger 
et al. (1975) for a critical discussion of the subject. 

2.2.3 Chlorofluoromethanes 

A contaminant added to the atmosphère in the past few décades by mankind in large 
quantities, one that has been most notorious for its possible effect on the ozone layer in 
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the stratosphère, are the chlorofluoromethanes, referred to as FC-11 (CFC13) and FC-12 
(CF2C12)- (They are sometimes also referred to as "fréons," but that is a trade name.) 
Thèse gases, used both for réfrigérants and as aérosol propellants, are extremely stable, 
nontoxic, and persist in the troposphère for very long periods of time (about 40 yr mean 
résidence time for FC-11, 70 yr for FC-12), and the observed buildup of the FCs in the 
lower atmosphère suggests that virtually ail of the gas released to date can still be 
found résident in the troposphère. There are probably small sinks at the surface and in 
the troposphère, and there is a long-term sink in the stratosphère, since those molécules 
that diffuse upward into the stratosphère are broken down by the ultraviolet radiation 
there (Crutzen, 1974; Rowland and Molina, 1975; Wofsy et al_̂ , 1975; NAS, 1976). 

While we will not comment hère on the effect of thèse compounds on the ozone layer 
(though this is, in a broad sensé, a change of the environment), it turns out that they 
hâve a direct effect on the température balance of the atmosphère that has only recently 
been identified (Ramanathan, 1975). Like carbon dioxide, the FCs hâve absorption bands in 
the part of the infrared "window" between about 8 and 15 v»m where there is relatively 
little water vapor absorption. Thus, the FCs prevent some of the infrared terrestrial 
radiation from the surface that would otherwise escape to space from passing through the 
lower atmosphère. The resuit is an increase in the surface température and a corres
pond ing decrease in the stratospheric température. 

The présent mean tropospheric concentration of total FCs is about 0.2 parts per 
billion by volume (ppbv), and calculations by Crutzen and others indicate that, if FCs 
continued to be produced at the 1973 production rates, FC-11 would reach about 0.32 ppbv 
and FC-12 about 0.58 ppbv by 2000 AD, and would level off in the middle of the next 
century at about 0.7 and 1.9 ppbv respectively (NAS, 1976, Table 5). This quasi-steady 
state would resuit in a decrease of outgoing infrared radiation from the troposphère of 
some 0.3 percent and an associated mean surface température increase of 0.5°C, based on 
Ramanathan"s model calculations (which we will take to be correct to better than a factor 
of two). If, on the other hand, the Worldwide production rate of FCs continues to increase 
at about 10 percent per year, as it has in the past (Howard and Hanchett, 1975), and the 
total concentration of FCs were to increase to 3.5 ppbv, then the température rise would 
be about 1°C. We cannot say exactly when this would be (since it would dépend on the 
actual production rate), but it is not inconceivable that it could occur as early as 2000 
AD. 

Projections of the future use of FCs will dépend very much on the passage of législa
tion (or spontaneous reaction by industry or consumer résistance) in various countries 
limiting the use of FCs as propellants in spray cans. At présent roughly one half of the 
production is in the United States, where such législation is being seriously considered. 
In any case, it is likely that the FCs will continue to be used extensively as réfrigérants, 
for which they are probably ideally suited, and it would be difficult (if not unnecessary) 
to prevent the continued escape of some FCs into the atmosphère. The issue of whether or 
not there will be a Worldwide ban on their use will probably rest with their effect on 
stratospheric ozone rather than with their effect on climate, since there are identifiable 
biomédical effects of decreasing ozone (and increasing solar ultraviolet radiation) that 
are probably cause for real concern (NAS, 1976). 

2.2.4 Nitrous oxide and other infrared absorbing gases 

We hâve noted the marked increases in surface température that can be produced by 
large-scale releases of carbon dioxide and the chlorofluorocarbons, the effect being due 
to their ability to absorb infrared radiation in the atmospheric "window" and their long 
persistence in the troposphère. This suggests that we should be alert to the buildup of 
any other trace gases that hâve similar properties, and there are a great many of them. 
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One such trace gas is nitrous oxide (N20), which is mainly maintained at its présent 
tropospheric concentration of about 0.28 ppmv by biological decay and conversion processes 
taking place in soil and in the oceans—processes referred to as "denitrification." It 
has been suggested that the increasing use of nitrate fertilizers by mankind may acceler-
ate the biological production of N20 and raise its atmospheric concentration (Crutzen, 
1976; McElroy et al., 1976), with implications for both surface température increase and 
stratospheric ozone concentration decrease. The amount of this increase in N20 concentra
tion is still uncertain, since estimâtes vary from a trivial increase to as much as a 
factor of 2 in the early part of the next century. The latter would produce a warming on 
the order of 0.5°C (Yung et al., 1976), but this may be considered as an estimate on the 
high side until we understand the global nitrogen cycle better, and specifically the 
relative productions by océan and land (soil) biota. 

As an example of the complex interrelationships that one uncovers when one looks 
under one of thèse climatic stones, we will mention the fact that in the denitrification 
process by soil organisms the ratio of N2 to N20 produced dépends on soil acidity. In 
slightly alkaline soil only about 5 percent of the gaseous nitrogen compounds released is 
N20, but in acid soil it can increase to over 20 percent. Thus another human activity 
that we will deal with in the next section, the production of S02 and sulphates from 
burning fossil fuels, will add still further to the production of N20 as "acid rain" 
increases the soil acidity downwind from the industrialized areas of the world. However, 
so far as we know no one has pursued this point to détermine how important it could be. 

2.2.5 Aérosols 

Another product of human activity is the particles that are produced by industry, 
power génération, automobiles, space heating, slash-and-burn agricultural practices, and 
so forth. Thèse particles, commonly known as aérosols, are obvious additions to the 
atmosphère of the large cities of the world, where they are largely produced by a combina-
tion of coal burning (which results in both soot and sulphur dioxide, the latter becoming 
sulphate particles after a short time) and the création of particles from unburned hydro-
carbons in the atmosphère by photochemical reactions in the présence of solar ultraviolet 
radiation. Such secondary particles (sulphates and hydrocarbons) tend to be somewhat 
smaller in size than the directly produced smoke or soot particles, though after they hâve 
existed for a while in the air they attach themselves to each other and to the larger 
particles, forming particles that are a combination of both--and it has been demonstrated 
that the nuclei around which secondary particles form are often soot particles (NSF, 1976). 

There is little doubt that since the turn of the Century there has been an increase 
in the rate at which aérosols hâve been produced by mankind, particularly in the more 
industrialized countries (see, for example, SMIC, 1971; Pivovarova, 1970; Machta and 
Telegadas, 1974; Ellsaesser, 1975; Bryson, 1974; Cobb and Wells, 1970; Budyko and Vinnikov, 
1973; Mitchell, 1974; 1975; Dyer, 1974), and many non-urban stations (but definitely not 
ail) hâve recorded some long-term upward trends in the total aérosol content. If this is 
so, then one must ask how extensive the anthropogenic aérosols really are, and what their 
effect will be on the régional or global radiation balance if the upward trend were to 
continue. (The possible influence of agriculture on wind-blown soil (and sand) aérosols 
will be touched on at the end of this section.) 

Aérosol particles can both scatter and absorb sunlight, and they also absorb and 
reemit infrared radiation to a more limited extent. V/hen a non-absorbing particle scatters 
solar radiation some of the scattered radiation will be directed upward as well as down-
ward, and the upward component will be lost to space. This results in less sunlight 
reaching the earth and an increase in the net albedo of the atmosphere-earth System, which 
would cause a net cooling. However, when a particle absorbs some of the solar radiation 
it heats the particle and the air around it, and the effect of this is to reduce the net 
albedo. Theory tells us that in order to décide whether lower atmosphère aérosols cause 
an increase in the net albedo (cooling) or a decrease (warming) we must take into account 
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the ratio of the parti cle absorption to its backscatter, which we will call a/b, and also 
the albedo of the underlying surface (Mitchell, 1971a, 1971b; Schneider and Kellogg 1973; 
Chtflek and Coakley, 1974; Coakley and ChjTlek, 1975; Weare et al., 1974). When aérosols of 
a given a/b are over a dark surface, such as the océan, they are more likely to increase 
the net albedo than when they are over a light surface, such as a snowfield or a low cloud 
deck—or over land generally. This relationship is summarized in Figure 4, calculated by 
Cltflek and Coakley (1974). 

There has been a widely shared belief that anthropogenic aérosols generally cause a 
cooling, the argument being that when spread evenly around the earth their effect over the 
dark océans is to increase the albedo and thereby prevent some of the sunlight from being 
absorbed by the earth-atmosphere System (Rasool and Schneider, 1971; Yamamoto and Tanaka, 
1972; Bryson, 1974; Bryson and Wendland, 1975; Bol in and Charlson, 1976; Budyko and 
Vinnikov, 1973; Mitchell, 1975). Recently, however, it has been pointed out that most of 
thèse anthropogenic aérosols exist over the land, near where they are formed, and that 
they are sufficiently absorbing to reduce the albedo rather than increase it (Kellogg et 
al., 1975; Eiden and Eschelbach, 1973; NSF, 1976; Weiss et al^, 1976; Brosset, 1976). 

In Figure 5 (adapted from Kellogg et al., 1975) a theoretical global distribution of 
mankind's industrial aérosols is shown, assuming that the production in each country is 
proportional to gross national product, and that the aérosols drift with the surface winds 
and remain in the atmosphère with a mean résidence time of 5 days before they are rained 
out or washed out or directly deposited at the surface (Moore et al., 1973; Martel! and 
Moore, 1974). It will be noted that their distribution is \/ery uneven, being mostly 
confined to the industrialized régions of the northern hémisphère, though a certain portion 
does drift out over the Atlantic and Pacific Océans, and a considérable part of Europe"s 
"gross national pollution" drifts over North Africa, particularly in the wintertime. 
(Détails of this analysis are given in the referenced report.) Thèse industrially related 
aérosols absorb more solar radiation than natural aérosols, and their a/b values are 
generally large enough so they will probably lower the albedo of the atmosphere-earth 
System over the land, and thereby cause a warming (See Figure 4). However, largely due to 
our lack of quantitative knowledge of the optical characteristics of thèse aérosols and 
their distribution, we cannot yet assign any number to this warming effect. (This problem 
is discussed by Junge in App. 9 of GARP-16 (1975).) 

There are other effects that aérosols may hâve on the climate of a région, especially 
its rainfall. In a later section we will discuss their rôle as condensation and freezing 
nuclei, which may be significant; and another effect that may be significant is their 
influence on the stability of the lower layers of the atmosphère. Since, as has been 
pointed out, they absorb a certain amount of solar radiation, the upper part of a low-
lying aérosol layer will be warmed, and the absorption and scattering processes will cause 
a decrease in the solar radiation reaching the ground. The resuit is a warming of the 
upper part of the aérosol layer (in the daytime) and a decrease in the rate of warming at 
the ground, and this causes the stability of the atmosphère near the ground to be larger 
than it would be in the absence of the aérosol particl es. Bryson and Baerreis (1967) hâve 
suggested that the radiational effect of aérosols may decrease convective-type précipita
tion, especially in sub-tropical places such as Northwest India; and Wang and Domoto 
(1974) and Atwater (1975) hâve investigated the effect theoretically. Unfortunately, again 
we do not yet hâve enough information about the optical properties of aérosols to make a 
quantitative évaluation of this influence on rainfall. 

Before leaving the effects of anthropogenic aérosols on the radiation balance, there 
is one more point that may be important but has often been overlooked. Clouds hâve a 
fairly high albedo or reflectivity, as is obvious, but theoretical calculations involving 
the scattering and absorption of plain water droplets indicate that they ought to be more 
reflective than they are in fact (Twomey, 1972; Liou, 1976). The différence is thought to 
be due to the présence of absorbing aérosol particles, and the decrease in reflectivity 
will occur whether the particles are included within the cloud droplets or are floating 
between them (Ackerman and Baker, 1977). Since the apparent réduction of reflectivity is 
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Figure 5. Estimated global distributions of anthropogenic (industrially-
related) aérosols, based on the assumptions that production rate is 
proportional to gross national product of each country, a mean résidence 
time of 5 days, and transport by surface vnnds [taken from Lamb (1972)] 
for January (a) and July (b). 
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quite marked (10 to 20%), it is clear that any increase in absorbing aérosols will cause 
additional absorption of solar radiation by the clouds, and this represents still another 
source of heating if anthropogenic aérosols are added to the lower atmosphère. 

Industrial aérosols, probably because they are so very obvious to the eyes of the 
population in large cities, hâve been the target of vigorous attempts to control them. 
The resuit is that in many cities of the world the aérosol content, particularly of larger 
particles, has shown a definite decrease (Ellsaesser, 1975; NOM, 1975). The same cannot 
in gênerai be said for the total aérosol content of the atmosphère observed in Europe and 
the eastern United States, where secondary aérosol production of smaller sub-micron parti
cles, especially sulphates from the sulphur dioxide produced by burning high sulphur 
fuels, hâve become a dominant factor in régional air pollution (Weiss et al^, 1977). It 
should be noted that the practical problems posed in thèse régions by the ecological and 
health effects of increasing quantities of sulphate particles probably far outweigh their 
influence on the régional climate (e.g., Bolin et al., 1971), but that is beyond the scope 
of this report. 

When we consider "anthropogenic aérosols" the fact cannot be ignored that mankind's 
agricultural practices and the grazing of domesticated animais has an effect on the amount 
of wind-blown minerai dust or soil. Exposing previously vegetated ground allows the wind 
to raise fine particles (notably Loess, which consists of material already carried by the 
wind in earlier times), and Flohn (GARP-16, App. 1.2, 1975; private communication) esti
mâtes that human activities may now account for a major source of minerai dust in the air 
due to the large areas under cultivation (about 35 x 106 km2) or subject to overgrazing 
(about 5 x 106 km2) (See also SMIC, 1971; Bryson and Baerreis, 1967). Wind-blown particles 
are generally less absorbing of solar radiation than industrial or slash-and-burn particles 
(Grams et al., 1974), so the above arguments about the probable warming influence of 
industrial aérosols may not apply to such minerai dust particles. We know of no quantita
tive estimate of their overall influence on global climate. 

2.2.6 Changes affecting the précipitation process 

a) Condensation and freezing nuclei 

Many of the aérosols produced by industry hâve the property of acting as condensation 
nuclei or freezing nuclei—that is, they can initiate the formation of cloud droplets or 
hasten the freezing of cloud droplets at températures below 0°C. Notable among freezing 
nuclei sources are steel mills and lead compounds from automotive exhausts. Also, the 
most common kind of aérosol produced by burning coal and fuel oil, sulphates, are very 
good condensation nuclei. 

While the effect of thèse condensation and freezing nuclei on the précipitation 
process are bound to be significant regionally, and while it has been clearly demonstrated 
that précipitation has indeed increased down-wind from certain cities such as Saint 
Louis, Chicago, and Paris (Dettwiller and Changnon, 1976), it is difficult to assess 
quanti tatively the effect of thèse activities even on a régional scale. We must merely, 
for the time being, recognize this potential effect as a very real one (Hobbs et al., 
1974; Schaeffer, 1975). 

b) Krypton-85 from nuclear power génération 

There are a number of radioactive gases that are released into the atmosphère from 
nuclear power plants and from the plants that reprocess nuclear fuel. Notable among thèse 
are tritium, with a half life of 12.5 years, and krypton-85, with a similar half life of 
10.7 years. Krypton-85 is a noble gas that remains more or less permanently in the 
atmosphère without undergoing any chemical combinations, so it builds up in the atmo
sphère, subject only to its slow radioactive decay. 
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When a krypton-85 atom disintegrates it produces an energetic électron that ionizes 
the air in its vicinity. There are other sources of ionization in the lower atmosphère, 
such as cosmic rays and the radioactive products of uranium, notably radon and its decay 
products. As the concentration of krypton-85 builds up in the troposphère, assuming a 
continued increase of the use of nuclear power in the world, the ionization from this 
source will begin to compete with ail the other natural radioactive and cosmic ray sources. 
One estimate has been made of this effect, and the prédiction is that there will be a 10 
to 15% increase in the total ionization or conductivity of the lower atmosphère in about 
50 years (Boeck et al., 1975; Boeck, 1976). 

Such a change in the ionization of the atmosphère would hâve little or no direct 
effect on living things that we can identify (the level of krypton-85 discussed by Boeck 
is 100 times less than the maximum permissible airborne concentration in unrestricted 
areas), but if the conductivity of the lower atmosphère is increased one may expect that 
there will be an effect on the fair weather electric field, which is maintained by ail the 
thunderstorms of the world acting together as a direct current generating mechanism. This 
electrical System is in effect a global spherical condenser, with a positive charge in the 
upper atmosphère (the outer shell, which is a good conductor) separated from a négative 
charge on the earth (the inner shell) by the relatively non-conducting lower atmosphère. 
The lower atmosphère is not a perfect insulator, however, and a steady leakage of current 
takes place from upper atmosphère to the ground that must be just balanced by the upward 
countercurrents produced in the thunderstorms. If the conductivity of the lower atmo
sphère were increased due to krypton-85 ionization, as suggested by Boeck, then the leakage 
between the two régions would be increased and (as when a condenser is partially dis-
charged) the electric field would be decreased—unless the thunderstorm generators worked 
correspondingly harder. Actually, there is good reason to believe that the efficiency of 
the thunderstorm charge séparation process dépends in part on the fair-weather electric 
field (Sartor, 1969), so a decrease in this electric field would probably decrease the 
rate at which the global generating mechanism worked to maintain it~a positive feedback. 

Taking this argument one step further, it is gêneraily believed that the process that 
initiâtes rain formation, especially in thunderstorms, is enhanced by the existence of 
strong electric fields in the clouds, and thèse electric fields in the clouds (closely 
related to the global recharging processes just discussed) are activated in part by the 
fair weather electric field that was there before the cloud formed (Sartor, 1967; 1969). 
Thus, it has been hypothesized that a decrease in the fair weather electric field would 
decrease the rate of electric field génération in clouds, and that this in turn would 
resuit in a decrease in the rate of formation of précipitation and perhaps a weakening of 
the cloud dynamical processes as well (Ney, 1959; Vonnegut, 1963; Kellogg, 1975c; Markson, 
1975). 

Unfortunately, thèse processes are not understood quantitatively, and it is impos
sible at this time to assign any value to the effect of an increase in conductivity or a 
decrease in the fair weather electric field on precipitation--though we would guess that 
it would be a négative effect. Any such change on a global scale would also affect the 
heat balance, since thunderstorms account for a major part of the vertical exchange of 
heat and momentum at low and middle latitudes (Palmén and Newton, 1969). 

2.2.7 Patterns of land use 

There are many ways by which mankind can influence the heat balance of the earth, and 
the one that he has been working at longest is the altération of patterns of végétation. 
When a forest is cleared for a pasture or wheat field the resuit is an area that gêneraily 
reflects more sunlight, since crops and grassland are usually less absorbing than trees. 
The same is true when nomadic tribesmen allow their cattle or (especially) goats to over-
graze on marginal land, since the destruction of végétation markedly increases the reflec-
tivity of the surface (SMIC, 1971; Glantz and Parton, 1975; Eckholm, 1975; Bryson and 
Baerreis, 1967). 
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Such changes in the solar radiation absorbed by the surface must certainly hâve an 
effect on the heat balance and climate of a région, and influence its précipitation as 
well as its mean température (Otterman, 1974; Charney et al., 1975; Charney, GARP-16, App. 
2.6, 1975). A secondary effect is very likely to be the increase in windblown soil and 
sand (discussed in Section 2.2.5), which aiso affects the radiation at the surface and the 
stability of the atmosphère above it (Bryson and Baerreis, 1967). 

So far as we know, there has never been a comprehensive Worldwide inventory of this 
kind of effect, though we do know that some régional surface changes hâve been and will be 
very extensive (SMIC, 1971; Newell, 1971; Bryson, 1974). Flohn (GARP-16, App. 1.2, 1975) 
has made global estimâtes of some parts of the problem, such as the energy impact of the 
conversion of tropical rain forest to cropland and the effect of tropospheric dust due 
to végétation destruction, and this appears to be a good start. While we do not know how 
much of a cumulative effect ail thèse changes hâve had on our climate, our belief is that 
it has not been as extensive as some of the other effects that hâve been described. 

2.3 Summary of mankind's influences on climate toqether with their time scales, and a 
comparison with nature 

We hâve mentioned a number of anthropogenic causes for climate change in terms of 
their effects on the mean température of the surface, and Table 2 summarizes thèse effects. 
To a first approximation they can probably be considered as additive, because they represent 
small fractional changes (and therefore follow more or less linear relationships, though 
for much larger changes some of the effects must definitely become non-linear). 

The last column of Table 2 indicates the expected rates of change of température, and 
we hâve presented them in order to make a comparison with the natural rates of change of 
température that would be expected based on the statistics of past changes. If an anthro
pogenic change is much smaller than natural fluctuations it is difficult--if not impos
sible with our current ignorance of the causes of such fluctuations--to distinguish it 
from the natural "noise." On the other hand, if it is larger than the expected natural 
fluctuations its "signal" should be fairly évident (Broecker, 1975; Mitchell, 1977). 

A récent report by the U.S. National Academy of Sciences (NAS, 1975) contains a rough 
harmonie analysis of the mean température record of the past several hundred thousand 
years, and this is presented graphically in Figure 6. It can be seen that the long 
100,000-yr period has a large amplitude (4°C) but produces a very graduai rate of change, 
with a maximum of only ± 0.0025°C décade-1; and, on the other hand, the shorter 100- and 
200-yr periods hâve small amplitudes (0.5°C) but produce relatively rapid rates of change, 
with maxima of ± 0.15 and ± 0.075°C décade"1, respectively. In the décade of the 1970s 
the average natural rate of change is expected to be -0.154°C décade-1. According to this 
analysis the rate of change cannot be more than ± 0.257°C décade-1. 

There are a number of potential pitfalls in applying this kind of statistic, the main 
ones being (a) the assumption that there are such harmonies in the paleoclimatic record 
when it is only of finite length (which is borne out by the plethora of "discoveries" of 
other periodicities in other climatic records coupled with the suspicion that they cannot 
ail be real (e.g., Aaby, 1976)), (b) the uneasy realization that we hâve no good explana-
tion of any but the longer periods (which are in rough agreement with the Milankovitch 
(1930) hypothesis relating climate change to regular modulations of the earth's spin axis 
and orbit around the sun), and (c) the rather clear évidence that there hâve been sudden 
anomalies in the climate (always, it seems, in the direction of a \/ery rapid cooling). 

The last point is borne out in the upper part of Figure 6, which shows a particular 
record obtained by Nichols (1974; 1975), based on studies of ancient pollens in peat 
deposits at six locations across northern Canada, the dating being done by ^ C . From 
pollen counts one can dérive the relative abundances of various kinds of shrubs, grasses, 
lichens, and trees, and this in turn indicates the position of the tree line and the mean 
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Table 2 

Summary of Anthropogenic Influences 
on the Global Mean Surface Température 

Effect of 
Mankind 

Raising the 
carbon dioxide 
content of the 
atmosphère. 

Adding chloro-
f1uorocarbons 
to the tropo
sphère. 

Raising the 
nitrous oxide 
content of the 
atmosphère. 

Adding aérosols to 
lower troposphère. 

Direct addition 
of heat. 

Pattems of 
land use. 

Time Period 
for the Effect 

to Occur 

+25% by 2000 AD 

+100 by 2050 AD 

0.8 ppbv by 2000 AD!J 
2.5 ppbv by 2050 AD° 
3.5 ppbv by 2000 ADC 

+10055 to 2050 AD 

? 

50-fold increase 
by 2T00 AD 

? 

Influence on 
Surface 

Température 

(°c) 

+0.5 to 2a 

+1.5 to 6a 

0.1 to 0.4^ 
0.25 to lj 
0.4 to 1.5° 

0.25 to Ie 

Heating^ 

0.5 to 2 

? 

Rate of Change 
Toward the End of 
the Time Period 

(°C/decade) 

0.2 to 0.8 

0.3 to 1.2 

0.04 to 0.2 
0.02 to 0.1 
0.2 to 0.8 

0.02 to 0.1 

? 

0.05 to 0.29 

? 

a. See Table 1. 

b. Assuming continued FC production at 1973 levé! (NAS, 1975). 

c. Assuming a 10% per year increase in FC production rate (NAS, 1976). 

d. Estimate by Ramanathan (1975), and reviewed and extended by NAS (1976) 

Estimated by Yung et al_^ (1976). This now appears to be an upper limit on the 
possible increase of N20 in this time period. 

It is not clear whether the upward trend in anthropogenic aérosols will continue--
it will dépend to a large extent on control of sulphur-dioxide émissions, which 
will probably hâve to be reduced in some areas. 

Estimated under the assumption that energy production would continue to grow as 
the product of the two central curves in Figure 2. In this case the total effect 
(about 1°C) would be more significant than the rate of change because it builds 
up over a fairly long period. 
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Figure 6. A review of the mean surface température changes during the 
past 10,000 years (lower part, left-hand scale). This is intended to 
show the gênerai features of the changes; the five periodic functions 
(with periods from 100 to 100,000 years) from which the mean température 
was reconstructed were derived from a wide variety of paleoclimatic 
records (NAS, 1975), no one of which can be considered as entirely 
représentative. It will be noted that the shorter-period fluctuations 
largely account for the rate of change (noted at the left end of each 
curve), while the longest-period fluctuation has the largest amplitude 
and largely accounts for the major alternations between the ice âges and 
interglacials. The température record for northern Canada (upper part, 
right-hand scale), obtained by Nichols (1974; 1975) from studies of 
pollen in lake sédiments, is roughly représentative of records obtained 
elsewhere at middle-to-high latitudes. Dating of such records is gên
erai ly done by carbon-14 analysis. 
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Figure 7. The mean surface température record for the northern hémi
sphère since 1860 (solid line), and what it might hâve been without the 
addition of carbon dioxide (dashed line). The shaded area includes 
almost the entire range of température fluctuations experienced during 
the past 1000 years or more. Future global mean température change 
(dotted line) is as shown in Table 3, the cross-hatching representing an 
uncertainty of a factor of two in the mode! calculations. Polar région 
température change is expected to be 3 to 5 times larger than the 
global mean. [Adapted from Mitchell (1977).] 
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summertime température or length of growing season (probably closely related). It does 
not tell much about wintertime conditions, however. The abrupt and short-term cooling at 
4800 years ago (marked with a question mark in Figure 6, since it is not clear just how 
cold it got) killed off the spruce forests of northern Canada and forced the line separat-
ing forest from Arctic tundra southward almost to its présent position. The tree line 
slowly moved back northward in the succeeding century or two, but then there was another 
less abrupt cooling around 3500 years ago, accompanied by an increase in forest fires in 
suntmer, that forced the tree line far south again. 

This is just one example of this kind of climatic behavior, and there hâve been 
several others that were even more dramatic. For example, Flohn (GARP-16, App. 1.2, 1975) 
discusses one at 89,000 years ago that seems to hâve been Worldwide and was probably 
considerably more intense. There is at présent no gênerai agreement on the causes of such 
short-term coolings, and in any case their timing is apparently random, so it would be 
folly to venture a guess as to when the next one might occur. Ail we can say is that it 
is highly improbable that one will occur in the next century or so, which is the period of 
our scénario, since thèse major events are gêneraily spaced 10,000 to 20,000 years apart. 

In summary, if we add the best estimâtes of each of the anthropogenic effects, with 
some judgment about the ones that are less likely to transpire, we conclude that the net 
influence of mankind is as shown in Table 3 and illustrated in Figure 7. We note from 
Table 2 that when we compare the rate of change of global mean surface température due to 
anthropogenic factors with the expected ±0.1 to 0.2°C per décade natural changes they are 
significantly larger. The effect of adding carbon dioxide is the largest, and even the 
lower limit of that estimate is enough to cause a "signal" above the natural "noise" by 
the end of this century. 

Table 3 

Best Estimate of the Influence of 
Mankind on Mean Surface Température 

Présent 2000 AD 2050 AD 

Absolute 0.5 +1.2 +4 
Change (°C) 

Rate of Change 0.15 +0.5 +0.7 

Assumptions: a. Manufacture of chlorofluorocarbons will remain 
at 1973 level. 

b. Direct addition of heat will not be important 
globally until after 2050 AD. 

c. Effects of aérosols and patterns of land use 
are not included. 

Again the point must be emphasized that thèse ail refer to the global mean surface 
température changes, and the corresponding changes at middle and high latitudes will be 
much larger, as shown in Figure 7. This distinction has important implications, as we 
will show in the next section. 
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3. IMPLICATIONS OF A WARMER EARTH 

3.1 Length of growing season 

One can quite simply make an empirical déduction about the relationship between 
summertime mean surface température and length of growing season by plotting them both as 
a function of latitude. It turns out that at middle and moderately high latitudes they 
roughly parailel each other, and a good approximation is that a 1°C change in mean surface 
température in summer at a given latitude corresponds to 10 days change in growing season. 
The correspondence between length of growing season and yearly average températures is not 
quite as close, since wintertime températures are so strongly affected by continentality 
and régional différences, but the above rule of thumb still applies moderately well. 

This being the case, an increase in global mean surface température of 1°C, for 
example, may resuit in about +2°C at 60° latitude and +3°C at 70° latitude, and this would 
give respectively about 20 or 30 days longer average growing seasons at thèse two lati
tudes. At 50° latitude the corresponding increase might be 15 days. This is the magni
tude of the change that we estimate will occur a little before 2000 AD (see Table 3). (We 
hâve based this latitudinal dependence of température change on the model results of 
Manabe and Wetherald (1975) and Sellers (1974).) 

3.2 Lessons from history 

3.2.1 The température record 

We hâve already mentioned the fact that there hâve been periods in the history of the 
earth when it was warmer than the présent. In fact, when we study the paleoclimatic 
record on the time scale familiar to geologists we find that since the beginning of the 
Cambrian Period (about 500 million years ago) there hâve been just two relatively "short" 
periods when the earth had permanent ice at the pôles, and the remaining 85 to 90 percent 
of that time the earth had virtually ice-free pôles. On that time scale, then, we are now 
in an anomalously cold period (SMIC, 1971; Lamb, 1972). 

A great deal of spéculation has taken place about the reason for our présent long-
term ice âge, and the most likely contenders are long-term solar fluctuations and conti
nental drift--the latter being probably the preferred one currently. However, thèse 
extremely slow processes of climate change, whatever they are, seem largely irrelevant to 
our discussion of what may happen in the next century. 

It is certainly pertinent, on the other hand, to enquire about the last few hundred 
thousand years, because that record is now becoming much clearer, and because there are 
some lessons hère that may give helpful dues about the future. 

Many readers of this report will recall the rather disturbing question that was 
raised in 1971 by a distinguished group of paleoclimatologists contemplating the climatic 
record for the Quaternary (the past one to two million years), a question that found its 
way into the public press and excited an investigation by the United States1 White House 
(Kukla, et al., 1972). Their thought was, in brief, that in the past there hâve been 
fairly regular transitions about every 100,000 years between warm interglacials and glacial 
periods, that the interglacials hâve been relatively short and usually less than 10,000 
years, that the end of the last warm interglacial (the Sangamon or Eemian, for which the 
record is clearest) occurred rather suddenly, and, finally, that we hâve enjoyed our 
présent interglacial (the Holocene) for at least 10,000 years. So it was entirely reason-
able to raise the question: Are we about to start our descent into another colder glacial 
period? 
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A subséquent sober review of this matter (Mitchell, 1972; NAS, 1975) has dispelled 
the fear that we are due for a "snowblitz," although this spectre has been kept alive by 
some popular writers (e.g., Calder, 1974). The probability of a large natural change in 
the next few centuries is very slight indeed, as can be seen by extending the sinusoidal 
curves of Figure 6 into the future—a point which was made earlier in Section 2.3. 

3.2.2 The précipitation record 

Most of the discussion so far has concerned the surface température and the effects 
that mankind might hâve on it, but it is equally important to know what might happen to 
the distribution of précipitation. In fact, it is the latter that largely détermines 
whether végétation will thrive and whether a région can grow food. 

Even more so than température, précipitation is a function of the large-scale circula
tion patterns that can bring water vapor to a région, together with the régional factors 
that détermine whether it will rain or snow. There must be a relationship between thèse 
ail-important circulation patterns and the large-scale heat balance (or mean equator-to-
pole température gradient), of course, since they are both measures of the activity of the 
atmospheric heat engine. The first is, in gênerai terms, a measure of the kinetic energy 
of the system, and the other is a measure of the thermal energy available to run it. We 
would like to know more about this relationship. 

It is natural to turn to our gênerai circulation models (GCMs) and there hâve been a 
number of experiments with GCMs (some of them already referred to) in which changes in the 
heating applied to the System by the sun hâve been introduced, and the resulting change in 
the circulation pattern noted (e.g., Wetherald and Manabe, 1975). In a similar category, 
a number of other experiments hâve been done in which the surface boundary conditions of 
the last ice âge, roughly 18,000 years ago, hâve been introduced into the computation 
(e.g., Williams et al.» 1974; CLIMAP, 1976). Unfortunately, we can no longer go back to 
that period and verify how well the model has reproduced the ice âge climate. 

Such experiments hâve been most instructive, but we must recognize that there are 
limits to the ability of a GCM to simulate reality, particularly where the subtle varia
tions of seasonal précipitation patterns are concerned (Manabe and Holloway, 1975; Gates, 
1975). In a very real sensé, it is thèse précipitation patterns that détermine where the 
déserts, marginal lands, and "food baskets" will be, and that is what should concern us in 
a world where the climate may be changing. 

In spite of their limitations, our GCM experiments hâve shown dramatically that when 
there is a change in the heat input to the system the model atmosphère responds in a most 
complex way. For example, with an increase in the total heat supplied to the system there 
is an overall warming of mean surface temerature, but some régions will warm very much 
more than others, and there may even be a cooling in some places (Washington, 1972). The 
real atmosphère behaves the same way (van Loon and Williams, 1976a; 1976b). The same 
complex response undoubtedly refers to the patterns of précipitation, and we would expect 
that there will be places where the précipitation will increase and others where it will 
decrease in the course of any marked climate change. 

Another way to find out what a warmer earth might be like is to study a time when the 
earth itself was warmer than it is now. Such a time actually existed roughly 4000 to 8000 
years ago, during the period known as the "altithermal" (also known as the Hypsithermal, 
Atlantic, or Climatic Optimum—optimum for whom?), and paleoclimatologists are beginning 
to pièce together the strikingly complex picture of the conditions that existed then, at 
the dawn of civilization. This warming is clearly shown in Figure 6. 

Evidence for the conditions at that time is derived from the distribution of fossil 
organisms in océan sédiments and of pollens in lake sédiments, the history of the amounts 
of water in lakes, the extent of mountain glaciers, the distribution of trees and other 
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Figure 8. A somewhat schematic map of the distribution of rainfall, 
predominantly during the summer, during the Altithermal Period of 4,000 
to 8,000 years ago when the world was generally several degrees warmer 
than now. The terms "wetter" and "drier" are relative to the présent. 
Blank areas are not necessarily régions of no rainfall change~our 
information is still far from complète, and work is under way to fill in 
sonte of those areas. 
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végétation in swamps, widths of tree rings, the location of ancient sand dunes, changes in 
the isotopic ratios of certain éléments in ice and sedimentary cores, and so forth (Lamb, 
1972; 1974; Flohn, GARP-16, App. 1.2, 1975; Kutzbach, GARP-16, App. 1.3, 1975). Out of 
many such investigations the picture of the conditions during the Altithermal period can 
be pieced together, as shown in Figure 8 referring to the précipitation relative to the 
présent (Kellogg, 1977a; 1977b). It will be noted, for example, that North Africa was 
generally more favorable for agriculture than it is now, that Europe was wetter, Scandinavia 
dryer, and a belt of grass lands (sometimes called "the Prairie Peninsula") extended 
across North America, the eastern part of which subsequently became forested land. 

We must caution the reader not to accept this as a 1 itérai représentation of what 
might occur if the earth becomes warm again, since the causes and the characteristics of 
the warming 4000 to 8000 years ago could hâve been quite différent from the characteristics 
of society's future effects. While we do not really know what caused that high level of 
mean température to be maintained during the Altithermal, one likely cause is the total 
output from the sun, and another possibility is the seasonal distribution of sunlight 
between the northern hémisphère and the southern hémisphère as the earth's elliptical 
orbit around the sun changed (the Milankovitch hypothesis). It is even possible that 
there was more carbon dioxide then, though we hâve no good évidence for this. In any case, 
each of thèse mechanisms to account for the higher mean température would presumably 
resuit in a différent distribution of that heat energy, and therefore the patterns of the 
gênerai circulation and précipitation would also dépend on the mechanism involved. 

Another reason for caution in using the Altithermal Period as a model for the future 
is the short time scale involved in our scénario. While the Altithermal seems to hâve 
evolved over a period of a few thousand years the anticipated warming may occur over a 
few décades. There are many components of the climate System, as we hâve mentioned, that 
hâve built-in delays, one being the océan circulations and températures, another being 
the response of our land areas. We hâve discussed the tendency for a désert to reinforce 
itself because of its high albedo (see Section 2.2.7), a kind of positive feedback; and 
this could mean that the subtropical déserts will (for a time at least) resist a tendency 
toward more rainfall. Thèse are clearly points that require more study. 

In spite of ail thèse réservations, it seems reasonable to study the way the world 
was when it was warmer than it is now, and to note that this at least represents a likely 
pattern for the future warmer earth. Using the real earth as our model is at least as 
good as, and probably better than, the theoretical numerical models that we currently run 
on our computers. 

The fact that the subtropical déserts were wetter during the Altithermal, as shown in 
Figure 8, has a reasonable explanation in terms of two factors which must hâve been in 
opération. First, a warmer atmosphère will cause more water to be evaporated from the 
océans, and the hydrologie cycle will consequently be more intense and there will be more 
précipitation generally, a point that has been verified by GCM experiments (Manabe and 
Holloway, 1975). Secondly, there will be a weakened equator-to-pole température gradient, 
so the gênerai atmospheric circulation, and the tropical Hadley circulation in particular, 
will be less vigorous. Since a major cause of the présent subtropical déserts is the 
suppression of convection in those régions by the descending arm of the Hadley cell, a 
decrease in this circulation should allow more convective précipitation in this part of 
the subtropics. While such a relationship is very likely real, it must be only part of 
the total explanation. 

3.3 The fate of the ice niasses 

We hâve pointed out above that the most probable change in the mean surface tempéra
ture is a warming, and that the gréatest changes will be in the polar régions, above 50° 
or 60° latitude (see Figure 7). This would certainly hâve an effect on the extent of 
polar ice and snow. 
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There are five distinct régimes of ice and snow: underground permafrost; the winter 
snow cover on the land that melts in the summer; floating sea ice, or "pack, ice," some of 
which now survives through the summer in both polar régions; mountain glaciers, that can 
occur at any latitude; and the great ice sheets of Greenland and the Antarctic, that hâve 
remained more or less intact for many millions of years. Each of thèse régimes of ice and 
snow should be considered séparately when we estimate their response to a change in the 
mean température at high latitudes, and the two that are probably most important to con-
sider in our scénario are the floating sea ice and the great ice sheets. For an excellent 
review of this subject, see Untersteiner's Appendix 7 in GARP-16 (1975). 

3.3.1 Arctic Océan ice pack 

The floating sea ice in the Antarctic appears and nearly disappears each year, while 
in the Arctic Océan there is always a substantial area of multi-year sea ice the year 
round. The contrast between the seasonal behavior of the two polar régions can be illus-
trated by the fact that the area of pack ice frozen each winter around the Antarctic 
Continent (and melted each summer) is larger than the area of the entire Arctic Océan. 

Referring to the Arctic Océan specifically, the major question is how much of a 
warming would be required to remove the pack ice completely, and whether such a complète 
removal will mean that it will remain open and not freeze over again in winter. There are 
a number of reasons for arguing that it probably would tend to remain open once the ice 
pack had been melted, barring a major change in sea levé! (Ewing and Donn, 1956; Donn and 
Ewing, 1966; SMIC, 1971; Budyko, 1974; Fletcher, 1965; Kellogg, 1975a; 1975b). 

For one thing, the Arctic Océan would présent a dark surface in summer compared to 
the highly reflecting ice pack that exists now, so, even with some low clouds covering the 
area, a great deal more solar energy would be absorbed by the System in summer. (However, 
relatively more energy would be lost in winter.) Another rather compelling reason for 
thinking that the Arctic Océan would be harder to freeze over once the ice pack had been 
removed is based on the fact that there is currently a layer of relatively low-salinity 
water floating under the ice pack (to a depth of 10 to 30 m) , and, since this relatively 
fresh water has a lower density than the normal sait water of the océan, it produces a 
stable layer that inhibits mixing and exchange of heat between the surface layers and the 
warmer waters below (Aagaard and Coachman, 1975). With the ice pack removed wave action 
and surface currents would be expected to eliminate this thin stable upper layer. For 
both of thèse reasons, it seems likely that if and when the Arctic Océan ice pack is 
removed as a resuit of a global warming the open freely mixing océan will not freeze over 
again. On the other hand, Untersteiner (GARP-16, App. 7, 1975) injects a note of caution 
lest we jump too quickly to this conclusion. 

So far there is no adéquate combined atmosphere-ocean-sea ice model that can be used 
to estimate the response of Arctic sea ice to a global warming, though there hâve been 
some notable advances in this area (Maykut and Untersteiner, 1971; Budyko, 1974; Rothrock, 
1975; Untersteiner, GARP-16, App. 7, 1975; Washington et al^, 1976). It must require a 
considérable warming to remove the ice, however, since évidence from Arctic Océan sédi
ments suggests that it has never been ice-free for the past million years or more. Further-
more, Budyko (1974) estimâtes, based on a relatively simple pack ice model, that at least 
a 4°C warming in summer would be required to eliminate it. 

An open Arctic Océan would, of course, allow a great deal more evaporation than the 
frozen Arctic Océan, and this would presumably resuit in more rain in summer and snow in 
winter around its shores. What this would do to the mean snow cover on land, or to the 
size of the Greenland ice sheet, is still a matter of spéculation, but it would certainly 
represent a major différence in the patterns of température and rainfail that exist now. 
Experiments with the two-layer Mintz-Arakawa GCM hâve been performed at the Rand Corpora
tion (Santa Monica, California) to détermine the effect on température and précipitation 
of an open Arctic Océan (Fletcher et al., 1973), and the resuit was a warmer température 
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at the edge of the océan by 10°C, and an even larger increase in the central Arctic. 
Thèse results are for a wintertime situation. The change in précipitation in that model 
simulation experiment does not seem to hâve been very significant, however, which is 
surprising. 

3.3.2 Ice sheets of the Antarctic and Greenland 

Turning to the ice sheets of Greenland and the Antarctic, their total volume is 
determined over a long time period by a balance between the snowfall on the tops and the 
melting, ablation, or breakoff at their edges. Also, the effect of intermittent "surges" 
of an ice sheet must be considered (Hughes, 1970; 1973; Flohn, 1975), since thèse are 
dynamic Systems. It is not évident that a warming will necessarily resuit in the decrease 
in the size of thèse ice sheets, since a warmer atmosphère can also hold more moisture, 
and this in turn can resuit in more snow fall on their tops and a larger volume (a hypo-
thesis proposed by Scott as early as 1905). There is apparently some inconclusive évidence 
that the East Antarctic ice sheet (which is by far the largest) shrank during the period 
of the last glaciation in the northern hémisphère and then slightly enlarged during the 
warming period (Denton et al., 1971; Flohn, 1963; Lamb, 1972, p. 485), out of phase with 
the continental ice sheets of North America and Europe. (This was apparently not the case 
for the Greenland ice sheet, however.) 

Each of thèse ice sheets should be considered separately in such a discussion, since 
their characteristics are very différent. Greenland, with a total volume that corresponds 
to about 7 m of océan water, is influenced by the Arctic Océan and the other sources of 
moisture in the northern hémisphère. It receives considerably more snow than the Antarctic 
ice sheets, and its southern end extends well below the Arctic Circle. The East Antarctic 
ice sheet is by far the most massive in the world, with a volume 8 to 10 times greater 
than that of the Greenland ice sheet (thus representing as much as 70 m of océan), and its 
highest point is not far from the South Pôle. The West Antarctic ice sheet, with a 
slightly smaller volume than that of the Greenland ice sheet, has less snowfall to replen-
ish it, and unlike the other ice sheets its edges are partly grounded below sea level. 
There are already some signs of a current retreat of this ice sheet (Denton et al., 
1971), and, if there is a major warming and it retreats so that the Antarctic Océan water 
can flow under it, it would presumably begin to melt faster (Hughes, 1973; Mercer, 1968). 
On a geological time scale it is this ice sheet that we should watch with some concern. 
However, obviously one should not expect much action in the time scale of human affairs— 
that is, for the next few centuries at least--since the time required for a turnover of 
water substance in the major ice sheets is on the order of 10" to 105 years (Untersteiner, 
GARP-16, App. 7, 1975). 

It must be clear, however, that, considering the immense volumes of thèse three ice 
sheets, even a relatively small fractional change of their volumes would affect mean sea 
level. Since the turn of the century sea level has risen about 20 cm (SMIC, 1971), but 
this rate of rise has slowed since 1940 (Hicks and Crosby, 1975). Can this hâve been due 
to some melting of the ice sheets? Or can it hâve been caused by mankind's pumping of 
"fossil water" from underground aquifers? 

In the glaciological literature there is a type of event that has attracted much 
attention, known as a glacier "surge." It is well known that mountain glaciers under 
certain circumstances can move very rapidly for a period of a few months or years, and 
then more slowly again. An explanation is that melting at the bottom of a glacier allows 
it to slide with less friction over the underlying rock, and the greater motion (once a 
surge starts) helps to generate heat at the interface, and that in turn maintains the 
motion until a new equilibrium distribution of mass is attained. The same could, in 
principle, happen to the ice sheets of the Antarctic (Wilson, 1969; Hughes, 1970) with 
very pronounced effects on the climate of the world as thèse great blocks of ice were 
carried to other latitudes by the océan currents (Flohn, 1975; GARP-16, App. 1.2, 1975). 
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When conditions are warmer there is more likely to be water on the underside of an 
ordinary glacier, so an ice sheet might also be expected to respond to a warming by moving 
faster. Actually, in the case of the ice sheets, changes in the air température on the 
time scale in which we hâve been dealing would probably not be felt at the bottom, since 
conductivity in thèse ice sheets is poor and they are extremely massive. Therefore, it is 
highly unlikely, regardless of whether such Antarctic ice surges could occur or hâve 
occurred in the distant past, that they would be a part of our scénario of warming in the 
next century or so--but neither can we completely exclude it as a kind of highly unlikely 
event that might take place anyway. 

4. VALUE OF A LONG-RANGE CLIMATE FORECAST 

4.1 Who can use a climate forecast? 

The scénario developed in this report (see Tables 2 and 3, and Figures 3 and 7) 
covers a time period that is comparable to the life of a human individual, and perhaps 
roughly comparable to the average turnover time of the buildings and factories of a large 
city, but very short compared to geological processes. Yet in planning for the future the 
time scale usually considered by a government policy maker has tended to be his or her 
expected term of office—though this appears to be changing. 

Thus, even if scientists could agrée that the future course of the climate would 
indeed more or less follow our scénario, there remains the question of how useful this 
information would be. Who would take advantage of it in their planning? What kinds of 
human activities would benefit from the knowledge that in the next few décades the temp
érature and précipitation patterns would be différent? 

The fact is that never in the history of mankind's affairs hâve planners and décision 
makers been given such a forewarning—with the possible exception of the Biblical story of 
Joseph's advice to the Pharaoh about the seven years of plenty and the seven years of 
famine. We hâve no expérience with how to act, given several décades of lead time. 
Perhaps harbor designs and construction practices would be différent if we knew sea level 
would rise, perhaps real estate values in marginal régions would be affected if we knew 
the growing conditions would improve, perhaps new orchards would be planted with the sure 
prospect of a warmer earth, and so forth. However, so far thèse situations are hypo-
thetical, until scientists can give more assurance than they seem to feel they can give at 
présent (Kellogg and Schneider, 1974; Schneider, 1976). 

It may never be possible to speak with complète assurance about the future of the 
climate, because (as we hâve emphasized before) there will inevitably be natural climate 
fluctuations [perhaps caused by volcanic activity or changes in the sun (Roberts and 
Oison, 1973; Wilcox, 1975)], longer-term climate changes, and sudden anomalous cooling 
events of the sort that hâve occurred in the past. Until we know a great deal more than 
we do now about the climate System and the external influences on it we will not be able 
to predict thèse natural interventions. 

The fact remains, however, that our best estimate of the future magnitude of man
kind's effects, based on a prédiction of the second kind, is that thèse effects will be 
considerably larger than the expected natural changes. Therefore, it seems that the 
warming will be likely to dominate throughout the next century or more, and the proba
bil ity of a natural cooling taking over is low. This should be a useful pièce of infor
mation if we can agrée on it. 

There is another aspect to this prospect that makes it even more unique: If we 
wanted to badly enough we could take action to avoid it. It may turn out that the extrême 
warming that could conceivably occur toward the latter part of the next century will be 
deemed "unacceptable" by the nations of the world, and that strong international action 
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will then be taken to drastically eut down the burning of fossil fuels or to institute 
countermeasures against the warming. Thèse are certainly options that must be kept in 
mind. 

4.2 The longer time scale 

The magnitude of such natural interventions is expected to be larger when we consider 
a period longer than that of our scénario. Figure 6 shows that the amplitudes of the 
100,000, 20,000 and 2,500 year oscillations are larger than the 100 and 200 year oscilla
tions; and another way of expressing the same gênerai concept (used by those who dislike 
harmonie analyses) is to speak of climate as an almost stochastic process producing random 
fluctuations with extra spectral power in the longer periods, or a "reddened spectrum" 
(Kutzbach and Bryson, 1974; NAS, 1975). If some of the periodic oscillations prove to be 
real (as they probably are) there is a chance that we can make some long range prédictions 
of the natural climate changes, but to the extent that it is a random or stochastic process 
prédictions can only be in probabilistic terms (Mitchell, 1976). 

As we look at the longer range, then, beyond 2050 AD and the end of this scénario, we 
may be faced with larger natural changes, but it is also possible that mankind's influence 
will continue to grow larger. In the short terni the largest single effect is due to our 
addition of carbon dioxide (see Table 2), and the continuation of this activity could 
resuit in a further increase beyond 2050 AD if coal continued to be burned. Furthermore, 
recall that the estimated relaxation time for this added carbon dioxide, the time required 
for the deep océan to take up about two-thirds of it, is estimated to be 1500 years. 
Thus, the carbon dioxide released in the next century or two will remain with us in the 
atmosphère for the next millenium. 

It may be somewhat fruitless to consider the centuries ahead, partly because of our 
inability to predict what nature may hâve in store, but largely because we do not know 
what mankind will do. It is possible to imagine a technologically successful and vigorous 
"post-industrial society" with ample food and energy resources, a stable population, and 
a continuingly increasing warming effect on the planet; and it is also possible to imagine 
a society that is exhausting the earth's natural resources and being forced into a declin-
ing population and a declining standard of living. There are prophets of each of thèse 
alternative fates for civilization (see Section 1.3). The future choice will probably not 
lie with technology itself, but in the ski 11 with which technology is used and the social 
structures that are adopted (Kellogg and Schneider, 1974; Schneider, 1976; Kahn et al., 
1976). 

We mention thèse matters to indicate the nature of the problems that one must face as 
one looks at the more distant future. Will climate change pose an ultimate limit to human 
growth? This seems unlikely, but we cannot be sure of the answer. The only thing that is 
abundantly clear is that scientists, technologists, and the leaders of society must work 
together to make the right choices in the face of uncertainty. The dialogue between them 
has already begun. 

5. NARROWING AREAS OF UNCERTAINTY 

Scientific endeavor is often seen as an almost random process of poking into shadowy 
corners to retrieve new morse!s of knowledge. While thèse morsels often prove to be 
valuable, there are situations where science faces a set of relatively well formulated 
problems, and then the process of selecting which dark corners to penetrate need no longer 
be random. When the answers to thèse problems will hâve an influence on the future course 
of mankind, then scientists hâve little choice but to try to bend their efforts together. 
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The future effects of mankind on the climate seems to be a case in point. There are 
a number of problems that need to be solved before we can make a "prédiction of the second 
kind" with the degree of certainty that is required by society. The question is one of 
narrowing those areas of uncertainty that are not only challenging scientifically but hâve 
the most important implications for our future~and the future of our children. 

We will single out those problems that seem to be clear enough to attack now and 
which seem to be most demanding of an answer, fully realizing that research is hardly ever 
a thing that can be planned in détail ahead of time. Furthermore, the areas will be 
limited to those involving the effects of mankind, and we will not deal with the larger 
question of research on the physical basis of natural climate change. Thèse are dealt 
with elsewhere (GARP-16, 1975; NAS, 1975). 

5.1 Climate modeling 

Prédictions of the second kind dépend on determining the response matrix of a climate 
model that includes as many of the important feedback loops of the climate System as 
possible, either explicitly or implicitly by parameterization. We may be able to satisfy 
ourselves that for certain purposes a set of feedback loops can be neglected in the model, 
but this requires careful study. 

Great labor and ingenuity has gone into the development of a variety of climate 
models already (Schneider and Dickinson, 1974; GARP-16, 1975), but it is generally recog-
nized that for climate experiments there are at least three parts of the System that must 
be included in our models better than they hâve been so far, so that their responses can 
be taken into account. Thèse are: 

o response of cloudiness 

o response of océan circulations 

o response of polar sea ice (to be discussed further). 

In addition to improving our understanding of the components of the climate System, 
illustrated in Figure 1, a major effort must continue to be directed toward schemes for 
coupling them together. As our numerical techniques and the power of computers improve we 
should be able to build more complète coupled models with which to do more refined experi
ments on the climate System. 

5.2 Carbon dioxide sources and sinks 

Since the increase in carbon dioxide content of the atmosphère appears to be the 
largest single anthropogenic influence on climate now and to be expected in the next 
century, we must be sure we understand its natural sources and sinks. Its main réservoirs 
(outside of fossil fuel still in the earth) are the océans and the biomass of the earth, 
mainly organic material in soils and the forests. The spécifie questions relating to 
carbon dioxide that hâve been only partially answered so far are these--and there are 
several ways of asking them: 

o how hâve the upper layers of the océan taken up the added carbon dioxide from 
the atmosphère already? and what is the température dependence of the process? 

o where and how rapidly do thèse upper layers mix with the deep océan water? 
and how will this exchange be influenced by a global warming? 

o what is the magnitude of the biomass sink? and how will it be affected by 
deforestation, especially in the tropics? and how will various ecosystems 
respond to a changed climate and an increased atmospheric carbon dioxide 
content? 
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5.3 Arctic ice pack 

Of ail the subsystems of the climate system, the one that is likely to play the most 
significant part in a warming of the earth is the Arctic Océan ice pack, for reasons given 
in Section 3.3.1. The WMO Executive Committee has already noted this as a spécial area of 
study (in Resolution 12 ( EC XXVIII)). If the ice pack is sensitive to warming, and 
if it were possible to remove it ail, this would corne as close to an "irréversible" process 
as anything else we can think of. The heat balance of the ice pack has been studied 
extensively (Fletcher, 1965; Untersteiner, GARP-16, App. 7, 1975), but it is still diffi-
cult to model (Maykut and Untersteiner, 1971; Washington et al., 1976). The variable 
effect of open leads on heat transfer between surface and atmosphère, the lack of a good 
description of the mechanical or constitutive properties of sea ice, and the difficulty of 
assessing heat transfer in the upper océan layers seem to be the main difficultés now, 
and there are others. The development of a better model of this ice pack would therefore 
seem to demand a very high priority. 

5.4 Ice sheets 

The possibility that a major global warming will cause a small fractional change in 
the volume of the ice sheets of the Antarctic and Greenland is very real, though we are 
not even sure of the sign of the change (see Section 3.3.2). Since together they account 
for enough water substance to increase sea level by 80 m, even a small and barely per
ceptible change in volume would slowly impact ail the coastal cities and plains of the 
world. This could be among the most devastating and costly of ail the environmental 
effects that we hâve discussed. In view of this, there are at least two major areas of 
investigation that should be pursued (in addition to continuing to monitor sea level): 

o improve the models of the ice sheets, including not only the internai dynamics 
of the ice mass but the relevant meteorological factors of température, précipita
tion, and atmospheric circulation as they will be affected by a global warming 
and changes in other parts of the System, e.g., in the case of Greenland a more 
open Arctic Océan; 

o carefully monitor the topography of the ice sheets; and radar altimeters on 
satellites may now provide a new tool for obtaining unprecedented accuracy (less 
than 1 m) over relatively level parts of the ice sheets. 

5.5 Changing patterns of température and précipitation 

A global warming will be most noticed by those living in places that are affected by 
the largest changes in température and précipitation, and thèse parameters will certainly 
vary from région to région. It is therefore not enough to predict the overall response of 
the climate System, for we must try to foresee the régional changes. There are two 
approaches to this, as has been discussed (see Section 3.2.2): 

o experiment with changing the boundary conditions of improved gênerai circulation 
models that include realistic topography and hydrologie processes.: 

o clarify the picture of the Altithermal period, when conditions were warmer, on a 
region-by-region basis. 
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5.6 Aérosol s 

We hâve not been able to assign any numbers to the effects of anthropogenic aérosols 
on global or régional climate because of a lack of knowledge about the optical properties 
and geographical distributions of such aérosols. Furthermore, the character of anthro
pogenic aérosols must be changing as efforts are made to suppress the émission of the 
larger soot particles from power plants and mills, control the use of backyard incinerators, 
limit slash-and-bum agricultural practices, and so forth—ail this combined with the 
continued increase of sulphate particles produced secondarily from burning coal and fuel 
oil (see Section 2.2.5). We must therefore study présent aérosol types and also try to 
predict the course of future émissions. 

Among the recommendations of an ad hoc Working Group on Aérosols and Climate that met 
in Garmisch Partenkirchen in August 1976, chaired by R. Charlson, were the following (with 
some additions): 

o agrée on the methodology for describing aérosol characteristics, including their 
optical properties, in terms of a few fundamental aérosol types; 

o Hiake measurements at selected locations and times to develop a simple aérosol 
climatology, showing the distribution seasonally, geographically, and with 
altitude of the fundamental aérosol types; 

o model the direct radiative effects of thèse aérosol types on the régional heat 
balance under both cloud-free and cloudy conditions, and détermine the sensi-
tivity of the overall results to variations of relevant measured or assumed 
parameters} 

o survey air pollution control activities and plans in major or représentative 
countries to obtain an estimate of the trends that can be expected in the future. 

5.7 Other areas of study 

While thèse appear to us to be the problems that demand the most immédiate attention 
in our présent context, there are, of course, many others. The possible changes in strato-
spheric ozone, for example, hâve implications for the climate as well as for solar ultra
violet (Ramanathan et al., 1976); any increase in nitrous oxide and fluorocarbons in the 
troposphère increases surface température, and the nitrous oxide-fertilizer issue will not 
be settled until we know more about the océans as a source; changes of the characteristics 
of the land will hâve an effect on heat and water balance, and this will influence régional 
climate; and so forth. Clearly, none of thèse factors can be said to be unimportant. 
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Abstract
In our 2017 study ‘Assessing ExxonMobil’s climate change communications (1977–2014)’, we
concluded that ExxonMobil has in the past misled the public about climate change. We
demonstrated that ExxonMobil ‘advertorials’—paid, editorial-style advertisements—in The New
York Times spanning 1989–2004 overwhelmingly expressed doubt about climate change as real and
human-caused, serious, and solvable, whereas peer-reviewed papers and internal reports authored
by company employees by and large did not. Here, we present an expanded investigation of
ExxonMobil’s strategies of denial and delay. Firstly, analyzing additional documents of which we
were unaware when our original study was published, we show that our original conclusion is
reinforced and statistically significant: between 1989–2004, ExxonMobil advertorials
overwhelmingly communicated doubt. We further demonstrate that (i) Mobil, like Exxon, was
engaged in mainstream climate science research prior to their 1999 merger, even as Mobil ran
advertorials challenging that science; (ii) Exxon, as well as Mobil, communicated direct and
indirect doubt about climate change and (iii) doubt-mongering did not end after the merger. We
now conclude with even greater confidence that ExxonMobil misled the public, delineating three
distinct ways in which they have done so.

1. Introduction

In our recent article (Supran and Oreskes, 2017
Environ. Res. Lett. 12 084019 [1]), we assessed
whether ExxonMobil has in the past misled the
general public about anthropogenic global warming
(AGW) (we refer to Exxon Corporation as ‘Exxon’,
Mobil Oil Corporation as ‘Mobil’, ExxonMobil Cor-
poration as ‘ExxonMobil Corp’, and generically refer
to all three as ‘ExxonMobil’). Presenting an empir-
ical document-by-document textual content ana-
lysis of the company’s private and public climate
change communications—including peer-reviewed
and non-peer-reviewed publications, internal com-
pany documents, and paid, editorial-style advert-
isements (‘advertorials’) in The New York Times
(NYT)—we concluded that it has.

After our study was published, we became aware
of additional relevant ExxonMobil advertorials not
included in our original analysis. Here, we present a

document-by-document content analysis of 1448
advertisements, which include these additional
materials. Our original finding is reinforced: between
1989–2004,Mobil and ExxonMobil Corp advertorials
overwhelmingly expressed doubt about AGW as real
and human-caused, serious, and solvable. By includ-
ing additional advertorials in this expanded analysis,
we now conclude with even greater confidence that
Exxon, Mobil, and ExxonMobil Corp misled the
public.

We also address a critique that ExxonMobil Corp
has raised about our original study: that it ‘obscur[ed]
the separateness of the two corporations’, Exxon and
Mobil, thereby rendering our conclusions invalid
[2, 3]. This was never the case: our article’s citations
explicitly attributed each individual advertorial to one
of Exxon, Mobil, or ExxonMobil Corp; we did not
obscure anything. It is the case that to avoid overcom-
plicating or belaboring the point, our original article
focused on how the three companies—Exxon, Mobil,

© 2020 The Author(s). Published by IOP Publishing Ltd
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and ExxonMobil Corp—have collectively misled the
public. We considered this approach appropriate,
because when Exxon andMobil merged, ExxonMobil
Corp inherited legal and moral responsibility for the
parent companies. We reject the implied argument
that ExxonMobil Corp is somehow not responsible
for the actions of Exxon or Mobil, whatever they
may have been. Here, we show ExxonMobil Corp’s
critique to be incorrect both statistically and at the
level of individual documents. We delineate three
distinct ways in which the data demonstrate that
Exxon, Mobil, and ExxonMobil Corp have all, vari-
ously, misled the public about AGW.

2. Method

Previouslywe demonstrated that between 1989–2004,
available advertorials—paid, editorial-style advertise-
ments on the Op-Ed page of the NYT—published
by Mobil and ExxonMobil Corp overwhelmingly
expressed doubt about AGW as real and human-
caused, serious, and solvable [1]. In this study, we
analyze additional advertorials that came to light after
our study was published.

We adopt the same methodology as in our prior
study, characterizing each document’s manifest con-
tent in terms of its (i) topic, (ii) position with respect
to AGW, and (iii) position with respect to risks of
stranded fossil fuel assets [1]. Results from our ori-
ginal analysis of the 32 Internal memos, 72 Peer-
Reviewed articles, and 47Non-Peer-Reviewed articles
made available by ExxonMobil Corp are carried for-
ward (see table 1). As before, our analysis compares
these documents with Mobil and ExxonMobil Corp’s
public outreach in the form of advertorials in the
NYT.

We previously analyzed 36 AGW-relevant
advertorials from a collection of 97 compiled by Pol-
luterWatch based on a search of the ProQuest archive
[1, 6, 7]. Here, we add to this dataset of 36 by running
two additional Boolean ProQuest searches (see sec-
tion S1, supplementary information for details). In
the first, we query for all advertisements in the NYT
between 1923 and 2018 that refer to ‘Mobil’ or ‘Exxon’
or ‘ExxonMobil’ and to one or more of 13 keywords
pertaining to AGW (based on a word frequency ana-
lysis of all advertorials included in [1]): ‘climate’ or
‘climate change’ or ‘greenhouse’ or ‘global’ or ‘warm-
ing’ or ‘Kyoto’ or ‘carbon’ or ‘CO2’ or ‘dioxide’ or
‘temperature’ or ‘GHG’ or ‘Fahrenheit’ or ‘Celsius’.
This relevance sample search yielded 1412 docu-
ments [8]. In our second search, we query for all
advertisements published in the NYT on Thursdays
between 1970 and 2018, and that refer to ‘climate
change’ or ‘global warming’ or ‘greenhouse gas’ or
‘greenhouse gases’ or ‘greenhouse effect’ or ‘car-
bon dioxide’ or ‘CO2’. (This search specifically tar-
gets Mobil and ExxonMobil Corp’s ‘every Thursday’
(1972–2001) and ‘every other Thursday’ (2001+)

advertorials [9, 10].) This search yielded 138 doc-
uments. Combining the above three datasets and
removing redundancies yielded a total of 1448 doc-
uments spanning 1924–2013 (see table S4, supple-
mentary information). Despite our comprehensive
search, additional unidentified advertorials may, of
course, exist. We would welcome ExxonMobil Corp
making publicly available a complete online database
of its—and Mobil’s—advertorials in all newspapers
(archived versions of the company’s website show that
in the past, some—but not all—advertorials were lis-
ted, albeit misrepresented as ‘Op-Eds’ [11]).

Eight research assistants conducted an initial,
high-level content analysis to filter for relevance the
1412 documents generated by the first ProQuest
search. The assistants downloaded and inspected
each individual document within assigned publica-
tion windows spanning one to ten years. Applying
a standardized procedure, they binned each docu-
ment as either ‘irrelevant’ or ‘not irrelevant’ (sub-
categories of ‘relevant’, ‘generic’, and ‘ambiguous’) to
AGW, erring heavily on the side of caution (even
most ‘not irrelevant’ documents do not, in fact,
express any positions on AGW). The remainder
of the 1448 documents were likewise binned by
one of the authors. To verify intercoder reliability,
each analyst independently coded a random subset
of 100 documents (approximately 7% of the total
number of documents; equivalent, on average, to
61% of the number of documents analyzed by each
assistant). In sum, this yielded 267 ‘not irrelevant’
advertorials (intercoder reliability: percentage agree-
ment= 92%;Krippendorff ’sα = 0.77; these are con-
servative lower-bounds owing to Type I errors, the
true value is close to unity—for details see section S1,
supplementary information). The authors then coded
these 267 advertorials according to the content ana-
lysis scheme detailed in [1]. (This included occasional
reevaluations of codes assigned in our original ana-
lysis.)

We have also obtained additional non-peer-
reviewed documents not included in our original
study, such as company reports, webpages, and
speeches. These inform our interpretation of the
results of our content analysis. The sources for
these additional documents include the Climate Files
archive maintained by Climate Investigations Center,
ExxonMobil webpages, and digital archives (Wayback
Machine) of earlier ExxonMobil webpages [12, 13].
Unlike other document categories, which are bound
sets, non-peer-reviewed documents are virtually lim-
itless in potential number and scope (see footnote on
p. 2, [1]). Accordingly, while we introduce specific
new non-peer-reviewed documents in this paper in
order to inform our Discussion, we do not system-
atically assess their positions using content analysis.
Table 1 and figures 1 and 2 reflect only those non-
peer-reviewed documents included in our original
study.
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Figure 1. Timeline of the overall positions of 212 and 180 documents on AGW as (a) real and human-caused and (b) serious,
respectively (overall positions are color-coded in the legend and defined in [1]). Each line represents an individual document.
Documents are sorted by category and publication date. For legibility, only those Advertorials expressing positions are shown (out
of a total of 1448 documents).

3. Results

3.1. Endorsement Levels (ELs)—AGW as real and
human-caused
Figure 1(a) is a timeline of the overall positions of
212 documents on AGW as real and human-caused,
sorted by publication date and into four categor-
ies: Internal Documents, Peer-Reviewed, Non-Peer-
Reviewed, and Advertorials. Each line represents an
individual document and is color-coded (see [1] for
definitions): No position (grey); Acknowledge (blue);

Acknowledge and Doubt (black); and Doubt (red).
Dashed lines indicate documents that have been
filtered for reasonable doubt. ELs for Internal, Peer-
Reviewed, and Non-Peer-Reviewed documents are
reproduced from our original analysis. ELs are shown
for 61 advertorials, spanning 1972–2009, found to
express a position (for legibility, the remainder of the
1448 documents with no position are not shown). For
each category and for all documents that express a
position, figure 2(a) shows the fractions of documents
that take that position. For each category (except

4
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Figure 2. Percentage of documents taking each overall position on AGW as (a), (d) real and human-caused, (b), (e) serious, and
(c), (f) solvable (overall positions are color-coded in the legend and defined in [1]). In (a)–(c), for each document category and
for all documents that express a position, the fractions of documents taking that position are shown integrated over full time
periods. For each category (except internal documents1), two bars are shown, based on: (left bar) all documents in figure 1; (right
bar) documents published over the date range spanned by the advertorials in our original analysis (1989–2004). Blue and red
arrows are guides to the eye, computed as linear least-squares regressions of the average (mean of left and right bars) percentage of
documents in each category taking positions of ‘Acknowledge’ (including reasonable doubt) and ‘Doubt’, respectively. In (d)–(f),
for all ExxonMobil Corp (post-merger) advertorials that express a position, the cumulative fractions of documents taking that
position are shown over time.

internal documents1), two bars are shown: the left bar
of each pair is based on all documents in figure 1;
the right bar is based on documents published over

1As in [1], only one bar is shown for internal documents, based
on all internal documents (1977–2002), because only 4 of the 20
internal documents expressing a position fall between 1989–2004.

the date range spanned by the advertorials in our ori-
ginal analysis (1989–2004), allowing direct compar-
ison to [1]. In both cases (1972–2014 and 1989–2004),
positions on AGW as real and human-caused vary
significantly across document categories (Fisher’s
exact test, FET: p = 8.8×10 - 10 and p = 7.0× 10−9,
respectively; see section S2, supplementary informa-
tion, for details and all probability values).
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3.1.1. Peer-reviewed, non-peer-reviewed, and internal
documents
For detailed descriptions of the positions of
Exxon and ExxonMobil Corp’s peer-reviewed, non-
peer-reviewed, and internal documents, see [1].
Figures 1(a) and 2(a) show that Exxon and Exxon-
Mobil Corp’s peer-reviewed publications overwhelm-
ingly acknowledge AGW as real and human-caused
(‘Acknowledge’). Over the timespan of all documents
(left bars in figure 2(a)1; see right bars for 1989–
2004), of the 65% (47/72) of peer-reviewed docu-
ments that express a position, more than four-fifths
hold an ‘Acknowledge’ position (39/47 = 83%). The
predominant stance in non-peer-reviewed commu-
nications is also ‘Acknowledge’, although compared to
peer-reviewed work, it loses ground to the ‘Acknow-
ledge and Doubt’ and ‘Doubt’ stances in roughly
equal measure (p = 0.044, FET). Of the 74% (35/47)
that take a position, 66% (23/35) ‘Acknowledge’, 17%
(6/35) ‘Acknowledge and Doubt’, and 17% (6/35)
‘Doubt’ that AGW is real and human-caused. Finally,
the bulk of Exxon’s internal documents also take
the ‘Acknowledge’ stance. Of the 63% (20/32) that
take a position, 80% (16/20) adopt ‘Acknowledge’,
with most of the rest expressing ‘Reasonable Doubt’
(3/20= 15%).

3.1.2. Advertorials
In contrast, the predominant stance in Mobil and
ExxonMobil Corp advertorials between 1989 and
2004 is ‘Doubt’, consistent with our original results
(e.g. peer-reviewed publications versus advertorials:
p= 2.9× 10−9, FET). Figures 1(a) and 2(a) (right
bars) show that of the 8.5% (39/457) of advertorial
search results over this period that take a position
(including 13 new advertorials uncovered by our
ProQuest searches), 72% (28/39) take the position
of ‘Doubt’, with the remainder mostly split between
‘Acknowledge’ (8/39 = 21%) and ‘Acknowledge and
Doubt’ (2/39 = 5%). Table 2 (top row) provides
sample quotations (see section S4, supplementary
information, for substantiating quotations for all
advertorials). A characteristic example not included
in our original dataset is a 2000 ExxonMobil Corp
(not Mobil or Exxon) advertorial in the NYT and
The Washington Post, in which the company criti-
cized a US National Assessment report on climate
change as putting the ‘political cart before a scientific
horse’ and being based ‘on unreliable models’ that
were ‘not yet capable of predicting Earth’s global cli-
mate’ [14, 15]. The advertorial was condemned by the
former director of the National Assessment Coordin-
ation Office: ‘To call ExxonMobil’s position out of
the mainstream is…a gross understatement’ [16].
Another 2000 ExxonMobil Corp advertorial says that
‘climate change may appear as confusing as a maze’
[17].

Expanding beyond our original analysis to
include 4 and 18 new advertorials published pre-1989

and post-2004, respectively, figures 1(a) and 2(a)
(left bars) show that ‘Doubt’ continues to account
for half of all positions (31/61 = 51%), though
it loses some ground to the ‘Acknowledge’ stance
(23/61 = 38%). The remaining positions are shared
between ‘Reasonable Doubt’ and ‘Acknowledge and
Doubt’ (5/61 = 8% and 2/61 = 3%, respectively).
Examples of ‘Doubt’ include three ExxonMobil Corp
advertorials in 2007, which, despite acknowledging
‘the risks of climate change’, variously say that ‘cli-
mate science remains extraordinarily complex’, that
it is ‘evolving’, and that ‘areas of uncertainty do exist’
[18–20]. Of those advertorials expressing ‘Acknow-
ledge’ from 2005 onwards, 93% (14/15) do so only
implicitly (EP3a), almost exclusively by discussing
mitigation (such as energy efficiency and techno-
logy innovation) rather than climate science. None
explicitly say that climate change is real and human-
caused.

Accompanying the emergence of implicit
acknowledgments is a rhetorical framework focused
on ‘risk’. ‘Risk(s)’ of AGW (or of greenhouse gases)
becomes ExxonMobil Corp’s watchword, appearing
at least once in 87% (13/15) of these advertorials
(table S4, supplementary information). A character-
istic example is a 2007 advertorial entitled ‘Saving
Energy and Reducing Greenhouse Gas Emissions’,
which refers to ‘steps ExxonMobil is taking to address
the risk of climate change’ and says that ‘industry,
consumers and policymakers all have a role to play in
addressing the risks of climate change’ [21]. A 2008
advertorial discusses lower-carbon fuels and other
approaches to ‘addressing the risks posed by rising
greenhouse gas emissions’, but without mentioning
AGW [22].

These observations—of implicit acknowledg-
ments and ‘risk’ rhetoric—are part of a wider trend.
Regarding the former: across all advertorials in all
years, only two express any form of explicit acknow-
ledgment (EP2). One, a borderline case in 2005, does
so only indirectly, by quoting a statement from the
Group of Eight (G8) that does not address caus-
ation [23]. The other, in 1989, is not in fact an
advertorial, but an advertisement in The New York
Times Magazine that may or may not have actu-
ally included Exxon among its industry sponsors
[24]. All other acknowledgments are implicit: they
avoid directly addressing climate science and the
issue of human causation, instead discussing emis-
sions reductions strategies. Figure S1, supplement-
ary information, shows that from the late 1990s
onwards, advertorials focused on mitigation rapidly
outnumbered those focused on methods and climate
science—cumulatively, by more than three-to-one.

We shall address the wider trend concerning ‘risk’
rhetoric in a forthcoming study. See table 3, however,
for examples of the pervasiveness of ‘risk’ language
in ExxonMobil Corp’s public communications about
AGW.
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Table 2. Example quotations (coding units) from Mobil/ExxonMobil Corp advertorials expressing (left) acknowledgment and (right)
doubt that AGW is (top row) real and human-caused, (middle row) serious, and (bottom row) solvable. Quotations are sourced only
from advertorials not included in [1]. For each position, two examples are given: the first typifies a relatively ‘strong’ quotation, the
second a relatively ‘mild’ one (except AGW as serious, for which only one new advertorial expresses acknowledgment; and except for
AGW as solvable, for which only ‘Doubt’ is coded). Substantiating quotations for all advertorials are provided in section S4,
supplementary information.

Acknowledge Doubt

AGW as real &
human-caused
(EP1,2,3)

2007 Title: ‘Saving Energy and
Reducing Greenhouse Gas
Emissions’. ‘Two weeks
ago, we described some
of the steps ExxonMobil
is taking to address the
risk of climate change.
These included working to
improve energy efficiency
and fuel economy, and
groundbreaking research
into low-emissions techno-
logies. This week, we focus
on consumers…industry,
consumers and policy-
makers all have a role to
play in addressing the risks
of climate change’ [21].

2000 Title: ‘Political cart before
a scientific horse’. ‘The
Clinton administration
has released a draft over-
view of the purported
potential effects of cli-
mate change on specific
U.S. geographic regions
and economic sectors…But
as climate scientists will
tell you, we currently have
neither the knowledge
nor the tools to [pro-
duce an accurate assess-
ment]…Climate models
are evolving research tools
but are not yet capable of
predicting Earth’s global
climate and are currently
unsuitable for making
national or regional assess-
ments’. Advertorial cites
‘key scientific uncertain-
ties’ and quotes Freeman
J. Dyson, calling climate
models ‘unreliable’. ‘Most
of the underlying reports
and analyses are not yet
available for scientific
peer review…’ [this was
untrue—see [16]] [14].

2008 ‘To meet this [higher future
global energy] demand,
while addressing the risks
posed by rising greenhouse
gas emissions, we will need
to call upon a broad mix of
energy sources’ [22].

2007 ‘Climate remains an
extraordinarily complex
area of scientific study.
But the risks to society and
ecosystems from climate
change could prove to be
significant—so despite the
areas of uncertainty that
do exist, it is prudent to
develop and implement
strategies that address the
risks’ [20].

(continued)
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Table 2. (Continued).

Acknowledge Doubt

AGW as serious
(IP1,3)

2005 “‘Climate change is
a serious and long-
term challenge
that has the poten-
tial to affect every
part of the globe.”
These quotes—
with which we
agree entirely—
were among those
endorsed by gov-
ernment leaders
at the recent G8
meeting in Gle-
neagles, Scotland’
[23].

1993 Title: ‘Apocalypse no’. ‘For the first half of
1992, America was inundated by the media
with dire predictions of global warming
catastrophes…Unfortunately, the media
hype proclaiming that the sky was falling
did not properly portray the consensus of
the scientific community. After the Earth
Summit, there was a noticeable lack of evid-
ence of the sky actually falling and sub-
sequent colder than normal temperatures
across the country cooled the warming hys-
teria as well’. ‘If nothing else, [The Heidel-
berg Appeal’s] message is illustrative of
what’s wrong with so much of the global
warming rhetoric. The lack of scientific
data’. Quoting Robert C. Balling: “there is a
large amount of empirical evidence suggest-
ing that the apocalyptic vision is in error
and that the highly touted greenhouse dis-
aster is most improbable’.’ Quoting S. Fred
Singer: “the net impact [of a modest warm-
ing] may well be beneficial’.’ ‘All of which
would seem to suggest that the jury’s still
out on whether drastic steps to curb CO2

emissions are needed’ [25].
1996 ‘Such speed [of international climate

action] may not be needed or even desirable
given what we know and do not know about
the economic and environmental impact of
what climate change might produce’ [26].

AGW as solvable
(SP1)

1996 UN-sponsored climate action ‘is likely to
cause severe economic dislocations…If
developed nations act alone to reduce
emissions, the staggering cost imposed
on energy-intensive industries will drive
nations to export much of their industrial
base to countries with less stringent con-
trols. World economic health will suffer
as nations are forced to switch from fossil
fuels, saddled with large carbon taxes and
driven to prematurely scrap many factor-
ies and machinery. The dislocations will be
even more severe if the solutions are not
implemented globally…Jobs and livelihoods
are at stake [in deciding on climate policy]’
[26].

2007 ‘Businesses, governments and NGOs are
faced with a daunting task: selecting policies
that balance economic growth and human
development with the risks of climate
change’ [18, 19].
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3.2. Impact Levels (ILs)—AGW as serious
Figure 1(b) is a timeline of the overall positions of 180
documents on AGW as serious. ILs for Internal, Peer-
Reviewed, and Non-Peer-Reviewed documents are
reproduced from [1]. ILs are shown for 29 Advertori-
als, spanning 1973–2005, found to express a position.
For each category and for all documents that take
a position, figure 2(b) shows the fractions of docu-
ments that take that position. For both spans of doc-
uments shown in figure 2(b) (left bar: 1973–2014;
right bar: 1989–2004), positions on AGW as seri-
ous vary significantly across document categories at
p < 0.1 (FET: (1973–2014) p= 0.066; (1989–2004)
p= 0.061).

3.2.1. Peer-reviewed, non-peer-reviewed, and internal
documents
For detailed descriptions of the positions of Exxon
and ExxonMobil Corp’s peer-reviewed, non-peer-
reviewed, and internal documents, see [1]. In sum-
mary, figures 1(b) and 2(b) show that over the
timespan of all documents (left bars in figure 2(b)1;
see right bars for 1989–2004), of the 10 peer-reviewed
publications that discuss the potential impacts of
AGW, 60% (6/10) take a position of ‘Acknowledge’,
30% (3/10) of ‘Doubt’, and 10% (1/10) of ‘Acknow-
ledge and Doubt’. Non-peer-reviewed documents
offer a mix of positions. Among the 47% (22/47)
that take a position, 45% (10/22) ‘Acknowledge’,
41% (9/22) ‘Doubt’, and 14% (3/22) ‘Acknowledge
and Doubt’. Finally, internal documents also typic-
ally acknowledge the potential for serious impacts,
but also highlight uncertainties. Of the 53% (17/32)
of documents with a position, 35% (6/17) ‘Acknow-
ledge’ and 47% (8/17) ‘Acknowledge and Doubt’.

3.2.2. Advertorials
Mobil and ExxonMobil Corp’s advertorials over-
whelmingly take the position of ‘Doubt’, consist-
ent with our original findings (e.g. peer-reviewed
publications versus advertorials, FET: (1973–2014)
p= 0.043; (1989–2004) P= 0.014). Figures 1(b) and
2(b) (right bars) show that over the period 1989–
2004 covered in our original analysis, of the 5.9%
(27/457) of advertorial search results that take a
position (including six new advertorials from our
ProQuest searches), 66.5% (18/27) express ‘Doubt’,
with the remainder split between ‘Acknowledge’
and ‘Acknowledge and Doubt’ (4/27 = 15% and
5/27= 18.5%, respectively). A characteristic example
(table 2, middle row) not included in our original
dataset is a 1996 Mobil advertorial saying that ‘such
speed [of international climate action] may not be
needed or even desirable given what we know and
do not know about the economic and environ-
mental impact of what climate change might pro-
duce’ [26]. The 2000 ExxonMobil Corp advertorial
discussed earlier claims that the US National Assess-
ment ‘report’s language and logic appear designed to

emphasize selective results to convince people that
climate change will adversely impact their lives’—
implying that it will not [14, 15]. A third example
is a 1993 Mobil advertorial entitled ‘Apocalypse No’
[25], which claims that ‘dire predictions of global
warming catastrophes’ in 1992 were ‘media hype’ that
‘did not properly portray the consensus of the sci-
entific community’. It goes on to argue that ‘what’s
wrong with so much of the global warming rhet-
oric’ is ‘the lack of solid scientific data’, and alleges
‘a noticeable lack of evidence of the sky actually fall-
ing’ and ‘colder than normal temperatures’ in the US
The advertorial quotes prominent climate contrarian
Robert C. Balling, who argues ‘that the apocalyptic
vision is in error and that the highly touted green-
house disaster is most improbable’. The advertorial
also quotes physicist S Fred Singer, well known at
the time for challenging the scientific evidence of
stratospheric ozone depletion, claiming that: ‘the net
impact [of amodest warming]may well be beneficial’
[27].

Expanding beyond our original analysis to
include all years has little effect on the overall res-
ult: ‘Doubt’ continues to dominate (19/29 = 66%),
while ‘Acknowledge’ and ‘Acknowledge and Doubt’
make up the difference (5/29 = 17% apiece). Post-
2004, advertorials are virtually silent about the seri-
ousness of AGW (beyond generic ‘risk’ statements—
see [1]). In other public communications, however,
this doubt has continued (a few examples are given
in table 3—see ExxonMobil Corp statements from
∼2008 onwards).

3.3. Solvable Levels (SLs)—AGW as solvable
Positions onAGWas solvable vary significantly across
document categories (FET: (all years with positions,
1981–2008) p= 9.0× 10−11; (1989–2004) p= 6.9×
10−10). Expressed as a fraction of the total number
of documents per category communicating any pos-
itions on AGW (real and human-caused, serious, or
solvable), figure 2(c) (left bars1) shows that over the
timespan of all documents, only 4% (2/48) of peer-
reviewed papers express ‘Doubt’ that AGW is solv-
able. Internal and non-peer-reviewed materials also
express relatively low levels of doubt: 14% (3/21) and
25% (9/36), respectively. In contrast, 58% (45/77)
of advertorials do so (e.g. peer-reviewed publications
versus advertorials: p= 9.1× 10−11, FET). Similarly,
figure 2(c) (right bars) shows that over the period
1989–2004 covered in our original analysis, levels of
‘Doubt’ are: 6% (2/31) of peer-reviewed papers, 22%
(4/18) of non-peer-reviewed documents, and 64%
(37/51) of advertorials (e.g. peer-reviewed publica-
tions versus advertorials: p= 2.2× 10−9, FET).

A characteristic example of doubt that AGW can
be effectively addressed (table 2, bottom row) is a
2000 ExxonMobil Corp advertorial (not included in
our original dataset) that says the Kyoto Protocol
to the United Nations Framework Convention on
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Table 3. Examples of public doubt about AGW either directly communicated or indirectly funded by ExxonMobil Corp following the
merger of Exxon and Mobil. Quotations are sourced from documents not included in our content analysis, such as company reports,
speeches, newspaper accounts, and archived websites. Although we do not formally code the positions of these statements on AGW, and
the relative ‘strengths’ of doubt vary from statement to statement, ExxonMobil Corp’s direct representations through 2007/8 appear to
express doubt about AGW as real and human-caused. Through to the present day, the company continues to itself question the
‘competency’ of climate models and the role of humans as the ‘principal drivers of climate change’, yet emphasis also shifts to promoting
doubt about AGW as serious and solvable (as indicated, most statements also include ‘risk’ rhetoric). Examples are also given of
third-party individuals and organizations funded by ExxonMobil Corp that have communicated doubt about AGW as real and
human-caused, serious, or solvable in the recent past and/or present.

Year Publication Quotation

2000 Company report (preface
by CEO Lee Raymond)
[106]

Raymond: ‘[W]e do not now have a sufficient scientific understanding of
climate change to make reasonable predictions and/or justify drastic meas-
ures…the science of climate change is uncertain…’. ‘[N]atural period of
warming’ (ice ages), ‘solar activity’, ‘[v]olcanic eruptions, El Nino’: ‘With
all this natural climate ‘noise’ and the complexities of measurement, science
is not now able to confirm that fossil fuel use has led to any significant global
warming…Currently, there does not appear to be a consensus among scient-
ists about the effect of fossil fuel use on climate’. Risk rhetoric: ‘it may pose a
legitimate long-term risk…’.

2001 ‘Climate talking points’ in
press release [44]

‘Misinformation exists over the role and membership of IPCC: it is not a
research organization and its members are not scientists… scientists work
together only in the small teams that draft individual chapters…[IPCC’s
climate science models] have…fundamental gaps in basic understanding…’.
Regarding the ‘Hockey Stick’ graph showing global warming: ‘The error bars
are huge, yet some prefer to ignore them’. Risk rhetoric: ‘long-term risk(s)’.

2001 Lee Raymond, speech [105] ‘We need good, and better, climate science…if we cannot forecast the weather
a week from now, I would be suspect of our ability to forecast the climate
100 years from today’. Risk rhetoric: ‘risks’.

2001 Press release [106] ‘[T]here is no consensus about long-term climate trends and what causes
them…during the 1970’s [sic], people were concerned about global cooling’.
Risk rhetoric: ‘long-term risks’.

2002 Lee Raymond, speech [107] ‘We in ExxonMobil do not believe that the science required to establish this
linkage between fossil fuels and warming has been demonstrated—and many
scientists agree…[T]his is because of incomplete data and methodology and
the overarching role of natural variability’. Risk rhetoric: ‘risk’.

2004 Company report [108] ‘ExxonMobil recognizes that although scientific evidence remains incon-
clusive, the potential impacts of greenhouse gas emissions…may prove to be
significant…Climate: Infinitely more complex than weather…[T]he cause
of this [global warming] trend and whether it is abnormal remain in dis-
pute…[T]he geological record…shows considerable variation’. Cites numer-
ous non-human factors influencing climate. Risk rhetoric: ‘risks’.

2005 Academic article funded by
ExxonMobil (also Charles
G Koch Charitable Found-
ation and American Petro-
leum Institute) [109]

‘[T]he hypothesis of a CO2-dominated warming of the Arctic is not likely
consistent with the large decadal-and-multidecadal warming and cooling
signals contained in the Arctic-wide SAT record’.

2005 Lee Raymond, television
interview [96]

‘There is a natural variability that has nothing to do with man…It has to
do with sun spots…with the wobble of the Earth…[T]he science is not
there to make that determination [as to whether global warming is human-
caused]…[T]here are a lot of other scientists that do not agree with [the
National Academy and IPCC]…[T]he data is not compelling’.

2006–2007 ExxonMobil website &
2005 Corporate Citizenship
Report [110]

‘Climate science is complex…the extent to which recent temperature changes
can be attributed to greenhouse gas increases remains uncertain…[G]aps in
the scientific basis for theoretical climate models and the interplay of signi-
ficant natural variability make it very difficult to determine objectively the
extent to which recent climate changes might be the result of human actions’.
Risk rhetoric: ‘risk(s)’.

2007 Academic (non-peer-
reviewed) article funded by
ExxonMobil (also Charles
G Koch Charitable Found-
ation and American Petro-
leum Institute) [111]

‘[I]t is highly premature to argue for the extinction of polar bear [sic] across
the circumpolar Arctic within this century…It is certainly premature, if not
impossible, to tie recent regional climatic variability in this part of cent-
ral Canada to anthropogenic greenhouse gases and, further, to extrapolate
species-level conditions on this basis…[T]here is no ground for raising pub-
lic alarm about any imminent extinction of Arctic polar bears’.

(continued)
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Table 3. (Continue).

Year Publication Quotation

2008 CEO Rex Tillerson, inter-
view [112]

‘…to not have a debate on [AGW] is irresponsible…To suggest that
we know everything we need to know about these issues is irrespons-
ible…Anybody that tells you that they got this figured out is not being
truthful. There are too many complexities around climate science for any-
body to fully understand all of the causes and effects and consequences of
what you may chose to do to attempt to affect that. We have to let scient-
ists to [sic] continue their investigative work, unencumbered by political
influences’.

2010 Rex Tillerson, Congres-
sional testimony [113]

‘[T]here is no question climate is changing, that one of the contribut-
ors to climate change are greenhouse gases that are a result of industrial
activities—and there are many greenhouse gases besides CO2…[T]he
real challenge I think for all of us is understanding to what extent and
therefore what can you do about it…[L]et us continue to support the sci-
entific investigation…It is extremely complicated…So, yes, we acknow-
ledge that it is a contributing factor. Where I think we have differences [is
that] we understand the difficulties of modeling the science…[T]here is
not a model available today that is competent…So we say keep studying it’.
Risk rhetoric: ‘risk management’.

2012 Rex Tillerson, speech [114] ‘[T]he competencies of the [climate] models are not particularly
good…We cannot model aerosols; we cannot model clouds, which are big,
big factors in how the CO2 concentrations in the atmosphere affect tem-
peratures…[O]ur ability to predict, with any accuracy, what the future’s
going to be is really pretty limited…I am not disputing that increasing
CO2 emissions in the atmosphere is going to have an impact. It will have a
warming impact. The—how large it is is [sic] what is very hard for anyone
to predict. And depending on how large it is, then projects how dire the
consequences are’.

2013 Rex Tillerson, television
interview [115]

‘[T]he facts remain there are uncertainties around the climate, climate
change, why it is changing, what the principal drivers of climate change
are. And I think the issue that I think is unfortunate in the public dis-
course is that the loudest voices are what I call the absolutist, the people
who are absolutely certain that it is entirely man-made and you can attrib-
ute all of the climate change to nothing but man-made burning of fossil
fuels…[T]here are other elements of the climate system that may obvi-
ate this one single variable that we are concentrating on because we are
concentrating on a single variable in a climate system that has more than
30 variables. We are only working on one. And so that’s that uncertainty
issue…’. Risk rhetoric: ‘risk(s)’, ‘serious risks’, ‘managing risks’.

2013 Rex Tillerson, speech [116] ‘If you examine the temperature record of the last decade, it really had not
changed…Our ability to project with any degree of certainty the future is
continuing to be very limited…[O]ur examination about the models are
[sic] that they are not competent’. Risk rhetoric: ‘risk’.

2014 ExxonMobil affiliate, Syn-
crude [117]

Syncrude submits that the production and consumption of petroleum
fuels is not dangerous and does not pose a risk to human health or safety’.

2015 Senator Jim Inhofe (R-
OK), funded by Exxon-
Mobil [118]

‘[W]e keep hearing that 2014 has been the warmest year on record. I ask
the Chair, ‘You know what this is?’ It’s a snowball, and that’s from just
outside here, so it’s very, very cold out’.

2015 Rex Tillerson, speech [119] ‘We do not really know what the climate effects of 600 ppm versus 450
ppm will be because the models simply are not that good’. Risk rhetoric:
‘risk management’.

2017 Rex Tillerson, Congres-
sional testimony [120, 121]

‘I understand these [greenhouse] gases [due to ‘combustion of fossil fuels’]
to be a factor in rising temperature, but I do not believe the scientific con-
sensus supports their characterization as the ‘key’ factor’. Risk rhetoric:
‘risk’.

1992-2018 American Legislative
Exchange Council, funded
by ExxonMobil [122–124]

‘Global Climate Change is Inevitable. Climate change is a historical phe-
nomenon and the debate will continue on the significance of natural and
anthropogenic contributions’. (2020)

2002-present National Black Chamber
of Commerce, funded by
ExxonMobil [125–127]

‘There is no sound science to support the claims of Global Warming’.
(2020)
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Climate Change involved ‘highly unrealistic carbon
reduction goals’ that were ‘not possible’ for the US
to meet [28]. ‘Ambitious public policies and interna-
tional treaties that assume very rapid change in total
energy use are simply unrealistic’ and ‘attempts to
mandate such change are fraught with risk’. Another
ExxonMobil Corp advertorial, which appeared twice
in 2007, says that ‘businesses, governments andNGOs
are faced with a daunting task: selecting policies
that balance economic growth and human devel-
opment with the risks of climate change’ [18, 19].
These advertorials echo two of the prominent themes
of ‘Doubt’ identified in our original analysis: (i)
an alleged dichotomy between climate mitigation
and poverty reduction, and (ii) the allegedly severe
adverse economic impacts of mitigation [1]. A third
example is a 1996Mobil advertorial that states: ‘[UN-
sponsored climate action] is likely to cause severe
economic dislocations at a time when many nations
are striving for growth and jobs...World economic
health will suffer as nations are forced to switch
from fossil fuels, saddled with large carbon taxes
and driven to prematurely scrap many factories and
machinery…Jobs and livelihoods are at stake’ [26].

As might be expected, the content and tone
of advertorials change with time. As the scientific
evidence of AGW strengthened in the early 2000s,
advertorials began to include discussion of options
for greenhouse gas emissions reductions, such as
investment in energy efficiency and technology
research and development. This is the context in
which the third ‘Doubt’ argument we identified in
our original study appears: insisting on the lim-
itations of renewable energy [1]. A 2001 Exxon-
Mobil Corp advertorial expresses a characteristic
sentiment: ‘Though promising, renewable energy’s
potential should be tempered with realism’ [29].
The advertorial points out that wind power ‘gen-
erally enjoys tax subsidies’, yet says nothing about the
much larger subsidies that fossil fuels receive [30–32].
In various forms, the advertorials reinforce the pre-
sumed inevitability of continued fossil fuel domin-
ance [33–36].

3.4. Stranded fossil fuel assets
As discussed in [1], 24 of the analyzed documents
allude to the concept of stranded fossil fuel assets. Our
updated analysis finds that, as before, no advertori-
als address the issue. Therefore, the contrast across
document categories remains clear and statistically
significant: the threat of stranded assets is recog-
nized in internal and academic documents, but never
mentioned in advertorials (FET: (all years) p= 3.3×
10−7; (1989–2004) p= 3.2× 10−6).

3.5. Summary of results
Our ProQuest searches described herein add 18
advertorials expressing positions on AGW (real and
human-caused, serious, or solvable) to those included

in our original analysis spanning 1989–2004, and
26 outside of these years (these new documents are
indicated by yellow highlights in table S4, supple-
mentary information).

An updated analysis of the period 1989–2004 con-
tinues to yield statistically significant results, and our
conclusions therefore remain unchanged: between
1989–2004, Mobil and ExxonMobil Corp advertori-
als overwhelmingly expressed doubt about AGW as
real andhuman-caused, serious, and solvable. Indeed,
having augmented our archive of advertorials, and
with our prior document codings undisputed by
ExxonMobil Corp’s critiques, our original conclu-
sions are now strengthened [2, 3].

Expanding beyond the timeframe of our ori-
ginal analysis negligibly affects the overall positions
of advertorials on AGW as serious and solvable: Over
all years with advertorial positions (1973–2005 and
1988–2008, respectively), ‘Doubt’ remains the over-
whelming position in both respects (sections 3.2.2
and 3.3). The predominant stance over all years
on AGW as real and human-caused also remains
‘Doubt’ (section 3.1.2). From2005–09 this is reduced,
with the positions of advertorials transitioning from
mostly ‘Doubt’ (1989–2004) tomostly ‘Acknowledge’,
punctuated by doubt in 2007 (figure 1(a)).

Most of these recent ‘Acknowledgments’ are
ambiguous. As described in section 3.1.2, the vast
majority (93%) are implicit: in no case does Exxon-
Mobil Corp state that climate change is real and
human-caused. Nor do they acknowledge a change
in their position. In this sense, the acknowledgments
are asymmetric compared to the doubt promoted in
earlier advertorials. Earlier advertorials explicitly chal-
lenged climate science; later ones merely sidestepped
it, citing undefined ‘risk(s)’ of climate change (87%
of post-2004 advertorials) and discussing options for
emissions reductions without stating why they are
necessary.

4. Discussion

Our results imply at least three ways in which Exxon,
Mobil, and ExxonMobil Corp have, variously, misled
the public about AGW. Sections 4.1–4.3 address each
of these in turn.

4.1. Exxon and ExxonMobil Corpmisled with
discrepant communications
The first way the public was misled derives from the
results of our content analysis and relies on a line of
reasoning presented in our original paper: compar-
ison across company document categories.

Figure 2(d) shows that from 2000 through 2004
(after the Exxon-Mobil merger), the overwhelming
position of ExxonMobil Corp advertorials on AGW
as real and human-caused continued to be ‘Doubt’
(12/16 = 75%). The discrepancy between this doubt
and the predominant acknowledgment in Exxon
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and ExxonMobil Corp peer-reviewed, non-peer-
reviewed, and internal documents shown in figure
1(a) is statistically significant (FET: p= 8.5× 10−8,
p= 0.0079, and p= 1.6× 10−5, respectively, for all
peer-reviewed, non-peer-reviewed, and internal doc-
uments through 2004). From a statistical standpoint
it is essentially certain that whereas Exxon and Exxon-
Mobil Corp’s private and academic documents pre-
dominantly acknowledge that climate change is real
and human-caused, ExxonMobil Corp’s advertorials
disproportionally—and overwhelmingly—promote
doubt on the same matter. This unambiguously reaf-
firms our original conclusion.

The contrast across document categories—that
is, evidence of misleading communications—is also
clear when analyzed at a year-to-year scale (figure
1(a)). During the early 2000s, ExxonMobil Corp’s
peer-reviewed publications and advertorials in the
same years contradict one another. For instance, in
2004, one peer-reviewed ExxonMobil Corp public-
ation refers to ‘the fraction of anthropogenic CO2

emissions that remains in the atmosphere, and con-
tributes to the radiative forcing of climate’; another
presents ‘cumulative CO2 emissions’ for a ‘550 ppm
stabilization trajectory’; and a third discusses ‘CO2

disposal as an option to mitigate climate change
from an enhanced greenhouse effect’ [37–39]. Yet,
that same year, one ExxonMobil Corp advertorial
stressed the alleged ‘debate over climate change’ and
fostered uncertainty that AGW had been observed,
saying ‘last year’s record summer heat in Europe does
not confirm a warming world’ (climate attribution
assessments have since disproved this claim [40]).
They insisted that ‘in the face of natural variabil-
ity and complexity, the consequences of change in
any single factor, for example greenhouse gases, can-
not readily be isolated and prediction becomes dif-
ficult… scientific uncertainties continue to limit our
ability tomake objective, quantitative determinations
regarding the human role in recent climate change or
the degree and consequences of future change’ [41].
Another advertorial the same year emphasized the
‘gaps and uncertainties that limit our current ability
to know the extent to which humans are affecting cli-
mate and to predict future changes caused by both
human and natural forces’ [42].

Given these discrepancies it is clear that Exxon-
Mobil Corp misled the public over this period. The
historical record categorically refutes ExxonMobil
Corp’s recent claims that only Mobil was responsible
for misleading advertorials (and for other misleading
communications, as we discuss below). Misleading
advertorials did not cease when Exxon and Mobil
merged.

Figures 2(e) and (f) show that across all Exxon-
Mobil Corp advertorials with positions on AGW as
serious and solvable, respectively, levels of ‘Doubt’
outweigh those in peer-reviewed, non-peer-reviewed,
and internal documents (Serious, FET: p= 0.10, p=

0.87, and p= 0.093, respectively; Solvable, FET: p=
6.0× 10−6, p= 0.063, and p= 0.0027, respectively).
These discrepancies again demonstrate that Exxon-
Mobil Corp misled the public.

Additionally, peer-reviewed, non-peer-reviewed,
and internal documents fromExxon and ExxonMobil
Corp acknowledge the risks of stranded assets (24
times), whereas ExxonMobil Corp’s advertorials do
not (p= 3.3× 10−7, FET). This imbalance has not
been disputed by ExxonMobil Corp in its critiques of
our original study [2, 3].

The significance of these discrepancies is com-
pounded by the imbalance in the physical and intel-
lectual accessibility of advertorials versus other docu-
ment categories. As evidenced in our original study,
ExxonMobil contributed to scientific articles with
likely average readerships of tens to hundreds, yet
raised doubts about that science in newspapers poten-
tially read by millions of people [1].

Non-peer-reviewed Exxon and ExxonMobil Corp
documents also communicate greater doubt about
AGW as real and human-caused and solvable than
peer-reviewed Exxon and ExxonMobil Corp public-
ations (and, with respect to real and human-caused
positions, than Exxon and ExxonMobil Corp internal
documents) (figures 1(a) and (c)). Although this dis-
crepancy is smaller, it is statistically significant at or
below p< 0.1 (FET: (real and human-caused) p=
0.044 for peer-reviewed publications and p= 0.077
for internal memos; (solvable) p= 0.0076), suggest-
ing that Exxon and ExxonMobil Corp’s non-peer-
reviewed communications, which tended to be more
orientated towards non-scientific audiences (such as
industry groups and journalists) than peer-reviewed
papers, were sometimes misleading.

The non-peer-reviewed documents demon-
strate that the doubt ExxonMobil Corp expressed in
advertorials post-merger was not an unintentional or
isolated incident: it was part of the company’s broader
public communications effort. As noted in our ori-
ginal paper, there are countless non-peer-reviewed
materials beyond those included in our corpus [1].
Table 3 lists just a few examples, among them ‘climate
talking points’ that ExxonMobil Corp distributed to
reporters in 2001 as part of a press release specific-
ally promoting their publication of two advertorials
(‘major ads’) in the Los Angeles Times, NYT, The Wall
Street Journal, and The Washington Post [43]. In step
with the advertorials, the talking points question the
scientific authority of the Intergovernmental Panel
on Climate Change (IPCC) and the validity of the
‘Hockey Stick’ graph showing global warming, which
was a centerpiece of the 2001 IPCC report [44].

4.2. Exxon, Mobil, and ExxonMobil Corpmisled
with misinforming advertorials and
non-peer-reviewed publications
The second way the public was misled also derives
from the results of our content analysis and relies
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on a line of reasoning presented in our original
paper: comparison of public company communica-
tions against available scientific information.

ExxonMobil Corp has not disputed any of our
original document codings, including those identi-
fying numerous expressions of doubt—some, factual
misrepresentations—about AGW (notably in Mobil
and ExxonMobil Corp advertorials and Exxon and
ExxonMobil Corp non-peer-reviewed publications)
[2, 3]. Using as proxies for mainstream climate sci-
ence both the conclusions of the IPCC (our analysis
filters for ‘reasonable’ doubt—see [1]) and the sci-
ence of Exxon and ExxonMobil Corp itself (Exxon-
Mobil Corp says its ‘researchers recognized the devel-
oping nature of climate science at the time…[and]
mirrored global understanding’), it is evident that
Exxon, Mobil, and ExxonMobil Corp’s public com-
munications were inconsistent with available sci-
entific information and therefore misled the public
[45, 46].

4.2.1. What did Mobil know?
ExxonMobil Corp’s critiques of our original study
imply that Mobil was oblivious to the insights and
warnings of mainstream climate science, even as it
ran advertorials attacking that science [2]. Yet a 1997
Mobil advertorial suggests otherwise: ‘We continue
to sponsor research at universities…At Columbia’s
Lamont-Doherty Geophysical Observatory, we sup-
portedwork on the role that oceans play in the climate
system’ [47].

Additional documents not included in our ori-
ginal analysis confirm that Mobil, like Exxon, had
direct access to the insights of mainstream climate
science [48–51]. For example, as a 1997 report by
Mobil’s Anthony R. Corso summarized, ‘Over the
past five years we have funded scientific and eco-
nomic studies at The Massachusetts Institute of
Technology, the Lamont-Dougherty [sic2] Geophy-
sical Observatory of Columbia University, the
Harvard-Smithsonian Astrological [sic] Observat-
ory, and the Australian Bureau of Agricultural and
Resource Economics’. [48] Mobil was ‘[f]unding
[this] research to increase the understanding of the
science and economics of global climate change’.

According to a newly discovered internal budget
proposal, ‘1994 Mobil Foundation Grant Recom-
mendations’, Mobil’s funding at Columbia Univer-
sity included $25 000 per year in 1991 and 1992
and would continue at the same rate in 1993 and
1994 [49]. Mobil described the university’s Lamont-
Doherty laboratory as ‘a world-wide leader in earth
and atmospheric studies’ and said the purpose of
the grant was to ‘develop an improved computer
model [that] will become part of the larger mod-
els predicting the impact of increased greenhouse

2Correct spelling is Lamont-Doherty.

gas emissions on global climate’. ‘Ultimately’, they
noted, ‘these models will be the basis for regulat-
ory action’. ‘Benefits to Mobil Foundation’ included
‘[t]echnical information and understanding…key to
Mobil’s ability to participate in the debate on [poten-
tially imminent greenhouse gas] regulations...Mobil
scientists involved in the global warming issue can
gain first hand understanding of the role of the oceans
in global warming and develop personal relationships
with some of the key experts…[P]articipating at this
level is far more valuable to Mobil than merely read-
ing papers…’.

In other words, Mobil had scientists studying
AGW and learning from some of the same groups
of independent climate experts as Exxon scientists.
(For example, from the late 1970s through the mid-
1980s, Exxon spent tens of thousands of dollars fund-
ing a ‘cooperative program with Lamont-Doherty’ in
which scientists at Exxon and Columbia University
collaboratively co-authored AGW project proposals
and conducted AGW research [52–59]. ExxonMobil
Corp has continued to fund the Lamont-Doherty
Earth Observatory throughout most of the 2000s to
present [60–71].) In turn, those Exxon scientists over-
whelmingly acknowledged AGW as real and human-
caused. Mobil’s access to these same mainstream sci-
entific resources preceded and paralleled its public-
ation of advertorials attacking climate science and
its implications, further demonstrating that Mobil
knowingly misled the public.

Mobil was also an active member of the Amer-
ican Petroleum Institute (API), and numerous doc-
uments record API’s early awareness of the potential
AGW dangers of its products. These include API-
commissioned research on carbon dioxide at the Cali-
fornia Institute of Technology in 1955; an in-person
warning to API by physicist Edward Teller in 1959;
API monitoring of warnings about AGW by Presid-
ent Johnson’s Science Advisory Committee in 1965;
and API-commissioned research on AGWat Stanford
Research Institute in 1968 and 1969 [72–75].

4.3. Exxon and ExxonMobil Corpmisled with
additional direct and indirect climate denial
The third way the public was misled relies on an
additional line of reasoning that was not explicitly
discussed in our original paper: comparison of the
results of our content analysis against an extens-
ive literature of scholarly research and investigative
journalism that has chronicled the company’s history
of directly and indirectly perpetuating climate science
misinformation.

ExxonMobil Corp has not disputed our docu-
ment codings, which reveal overwhelming acknow-
ledgement by both Exxon and ExxonMobil Corp sci-
entists that AGW is real and human-caused [2, 3].
At the same time, it is well-documented (based on
documents beyond those included in our analysis,
as well as on some non-peer-reviewed documents
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included herein) that (i) from at least the 1990s until
at least 2015 (and arguably to this day), Exxon and
ExxonMobil Corp have sometimes publicly promoted
doubt about climate science through direct company
communications; and that (ii) from at least the late
1980s through to the present, Exxon and ExxonMobil
Corp have funded groups and individuals and par-
ticipated in organizations that cast doubt in public
on climate science [27, 76–103] (table 3 provides a
few examples). To our knowledge, ExxonMobil has
never disputed its history of direct and indirect cli-
mate denial. Likewise, Exxon and ExxonMobil Corp
have a track record of directly and indirectly promot-
ing public doubts about AGW as serious and solvable
that are inconsistent with the views of company sci-
entists chronicled by our analysis (again, see table 3
for examples).

This comparison—between what ExxonMobil
knew and its broader history of climate denial and
delay—is an inherent, central line of reasoning in
many journalistic and legal investigations of the com-
pany. It highlights an important point: Our work
does not stand in isolation. At the onset of our study,
substantial evidence already existed to suggest that
ExxonMobil had misled the public on a variety of
aspects of AGW and in a variety of ways [27, 77–82].
The purpose of our studywas to bring to bear an addi-
tional, complementary empirical methodology to test
the hypothesis that ExxonMobil misled the public.
Our results show this to be the case.

5. Conclusion

We have updated our original analysis to include
additional Mobil and ExxonMobil Corp advertori-
als in the NYT, and have also introduced new docu-
ments never previously analyzed in the peer-reviewed
literature. Among other things, we have shown
that misleading communications, direct and indirect,
emanated from both Exxon and Mobil before their
1999 merger, and continued thereafter. We have also
introduced new evidence that Mobil was aware of
developments in mainstream climate science, even as
they took out advertorials that challenged it. We now
conclude with even greater confidence that Exxon,
Mobil, and ExxonMobil Corpmisled the public about
climate change.

The history of ExxonMobil’s communications
about AGW is consistent with what scholars have
labeled merchandising doubt, manufacturing doubt,
or doubt-mongering [27, 128–135]. A party whose
interests are threatened by scientific findingsmay seek
to protect those interests by casting doubt on the
science: ‘emphasiz[ing] the uncertainty’, as a 1988
Exxon strategy memo put it, focusing on ‘debate’, and
suggesting that remedies are unavailable, unrealistic,
too expensive, or otherwise undesirable [136]. Often
these claims are not made outright, but are insinu-
ations, which are harder to refute. They may also

attack scientists, suggesting they are unreliable or
biased. Many of these strategies are evident in Exxon-
Mobil’s communications, as well as in their public
and private critiques of our work that we have here
addressed.
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Abstract
This paper assesses whether ExxonMobil Corporation has in the past misled the general public about
climate change. We present an empirical document-by-document textual content analysis and
comparison of 187 climate change communications from ExxonMobil, including peer-reviewed and
non-peer-reviewed publications, internal company documents, and paid, editorial-style advertisements
(‘advertorials’) in The New York Times. We examine whether these communications sent consistent
messages about the state of climate science and its implications—specifically, we compare their
positions on climate change as real, human-caused, serious, and solvable. In all four cases, we find
that as documents become more publicly accessible, they increasingly communicate doubt. This
discrepancy is most pronounced between advertorials and all other documents. For example,
accounting for expressions of reasonable doubt, 83% of peer-reviewed papers and 80% of internal
documents acknowledge that climate change is real and human-caused, yet only 12% of advertorials
do so, with 81% instead expressing doubt. We conclude that ExxonMobil contributed to advancing
climate science—by way of its scientists’ academic publications—but promoted doubt about it in
advertorials. Given this discrepancy, we conclude that ExxonMobil misled the public. Our content
analysis also examines ExxonMobil’s discussion of the risks of stranded fossil fuel assets. We find the
topic discussed and sometimes quantified in 24 documents of various types, but absent from
advertorials. Finally, based on the available documents, we outline ExxonMobil’s strategic approach to
climate change research and communication, which helps to contextualize our findings.
1. Introduction

In 2016, Attorneys General (AGs) of 17 US states and
territories announced that they ‘are exploring working
together on key climate change-related initiatives, such
as ongoing and potential investigations’ into whether
ExxonMobil Corporation and other fossil fuel
companies may have violated, variously, racketeering,
consumer protection, or investor protection statutes
through their communications regarding anthropo-
genic global warming (AGW) [1, 2]. (Unless specified
otherwise, we refer to ExxonMobil Corporation,
Exxon Corporation, and Mobil Oil Corporation as
‘ExxonMobil’.) As part of a probe that began in 2015,
New York Attorney General Eric Schneiderman has
issued multiple subpoenas to ExxonMobil under the
© 2017 The Author(s). Published by IOP Publishing Ltd
state’s Martin Act and alleged that the company’s
accounting of climate risk ‘may be a sham’ [3–6].
Massachusetts Attorney General Maura Healey is
simultaneously investigating ExxonMobil, stating,
‘Fossil fuel companies that deceived investors and
consumers about the dangers of climate change should
be held accountable’ [7, 8]. US Virgin Islands Attorney
General Claude Walker has said that he is investigating
ExxonMobil for potentially violating the territory’s
anti-racketeering law [9]. Also in 2016, the US
Securities and Exchange Commission (SEC) began a
federal investigation into whether ExxonMobil
appropriately discloses the business risks of AGW,
and how it values its assets and reserves [10]. We
offer no view on the legal issues raised by ongoing
investigations.
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2 There are, of course, countless additional climate change
communications from ExxonMobil that could be included in
future work, including archived internal documents, advertorials
published in newspapers beyond the NYT, and non-peer-reviewed
materials such as speech transcripts, television adverts, patent
documents, shareholder reports, and third-party communications
(for example, from lobbyists, think-tanks, and politicians funded by
ExxonMobil). These documents are potentially important, but are
not the focus of the present study.
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ExxonMobil has responded stating, ‘We unequiv-
ocally reject allegations that ExxonMobil suppressed
climate change research contained in media reports
that are inaccurate distortions of ExxonMobil’s nearly
40 year history of climate research.We understand that
climate risks are real. The company has continuously,
publicly and openly researched and discussed the risks
of climate change, carbon life cycle analysis and
emissions reductions’ [11]. In particular, ExxonMo-
bil’s website and statements offer a ‘10 page document
listing the over 50 peer-reviewed articles on climate
research and related policy analysis from ExxonMobil
scientists from 1983 to the present’ [11–15]. Exxon-
Mobil argues that this list, entitled ‘Exxon Mobil
Contributed Publications’, ‘undercuts the allegation
. . . that ExxonMobil sought to hide our research.’
The company has also published some of its internal
company documents, originally made public by
journalists at InsideClimate News (ICN) [16, 17]
(and simultaneously reported by Columbia Univer-
sity’s Graduate School of Journalism and the Los
Angeles Times [18]), to demonstrate that ‘allegations
are based on deliberately cherry-picked statements’
[14]. ‘Read all of these documents and make up your
own mind,’ ExxonMobil has challenged [14].

This paper takes up that challenge by analyzing
the materials highlighted by the company, and
comparing them with other publicly available
ExxonMobil communications on AGW. The issue
at stake is whether the corporation misled consum-
ers, shareholders and/or the general public by
making public statements that cast doubt on climate
science and its implications, and which were at odds
with available scientific information and with what
the company knew. We stress that the question is not
whether ExxonMobil ‘suppressed climate change
research,’ but rather how they communicated
about it [11].

Our analysis covers the publication period of the
documents made available by ExxonMobil: 1977–
2014. These documents include peer-reviewed and
non-peer-reviewed publications (academic papers,
conference proceedings, reports, company pamphlets,
etc) and internal documents. Our analysis compares
these documents with ExxonMobil’s public outreach
in the form of paid, editorial-style advertisements—
known as ‘advertorials’—published on the Op-Ed
page of The New York Times (NYT) [19]. We focus on
advertorials because they come directly from Exxon-
Mobil and are an unequivocally public form of
communication ‘designed to affect public opinion or
official opinion’ [20]. Kollman has found that
advertorializing is second only to mobilizing group
members as the most commonly used outside
lobbying technique [20, 21]. We examine whether
these communications sent consistent messages about
the state of climate science and its implications, or
whether there is a discernable discrepancy between the
company’s public and private communications.
2

Our study offers the first empirical assessment and
intercomparison of ExxonMobil’s private and public
statements on AGW2. By bringing to bear the
quantitative methodologies of consensus measure-
ment [22, 23] and content analysis [24–28], our results
add to (i) earlier analyses of ExxonMobil’s communi-
cation practices [19, 20, 29–36], (ii) qualitative
accounts of the company’s AGW communications
[17, 18, 37–39], and (iii) the application of consensus
measurement/content analysis to AGW communica-
tions [26–28, 40, 41]. In addition, this study
contributes to the broader literature on climate change
denial [42–48], corporate issue management [21, 35,
49, 50] andmisinformation strategies [51–55], and the
social construction of ignorance [56–58].
2. Method

We adapt and combine the methodologies used to
quantify the consensus on AGW by Oreskes [23] and
Cook et al [22] with the content analysis methodolo-
gies used to characterize media communications of
AGW by Feldman et al and Elsasser and Dunlap [27,
28]. Developed to assess peer-reviewed scientific
literature, cable news, and conservative newspapers,
respectively, these offer generalizable approaches to
quantifying the positions of an entity or community
on a particular scientific question across multiple
document classes.

Our study comprises 187 documents (see table 1):
32 internal documents (from ICN [16], ExxonMobil
[59], and Climate Investigations Center [60]); 53
articles labeled ‘Peer-Reviewed Publications’ in
ExxonMobil’s ‘Contributed Publications’ list [15];
48 (unique and retrievable) documents labeled
‘Additional Publications’ in ExxonMobil’s ‘Contribut-
ed Publications’ list; 36 Mobil/ExxonMobil adverto-
rials related to climate change in the NYT; and 18
‘Other’ publicly available ExxonMobil communica-
tions–mostly non-peer-reviewed materials–obtained
during our research. To our knowledge, these
constitute the relevant, publicly available internal
documents that have led to recent allegations against
ExxonMobil, as well as all peer-reviewed and non-
peer-reviewed documents offered by the company in
response. They also include all discovered ExxonMobil
advertorials in the NYT discussing AGW. Advertorials
are sourced from a collection compiled by Polluter-
Watch based on a search of the ProQuest archive [61].



Table 1. Inventory of documents analyzed. Shown for each document category are the total number of documents, their date range,
source(s), and assigned types. Among peer-reviewed and non-peer reviewed documents, eight publications were found to be
redundant, with similar or identical wording to seven other (strictly unique) publications. All 15 are included in our analysis. Among
non-peer-reviewed documents, there are two citations provided by ExxonMobil that are identical to two others. The identical two are
not included in our analysis. Sources: ‘Peer-Reviewed’ and ‘Additional’ publications are cited in the ‘Exxon Mobil Contributed
Publications’ list [15]; ‘Supporting Materials’ are internal documents offered by ExxonMobil [59]; ‘Other’ sources refers to documents
discovered independently during our research; ICN = InsideClimate News; NYT = The New York Times. NYT advertorials were
collated by Polluter Watch [61]. For details on document types, see section S2, supplementary information, available at stacks.iop.org/
ERL/12/084019/mmedia. Miscellaneous Opinions include, for example, commentaries, opinion editorials, and speeches.

Sources Document Types

Provided by ExxonMobil

Category No. Dates ‘Peer-

reviewed’

‘Additional’ ‘Supporting

materials’

ICN NYT Other Academic

journal

Conference/

workshop

proceeding

Gov.

report

Book Industry

white

paper

Internal

doc.

Ad Misc.

opinion

Internal

Documents

32 1977�1995 0 0 22 28 0 1 0 0 0 0 0 32 0 0

Peer-

Reviewed

72 1982�2014 50 19 0 0 0 3 53 2 13 4 0 0 0 0

Non-Peer-

Reviewed

47 1980�2014 3 29 0 3 0 12 0 24 5 2 2 0 0 13

Advertorials 36 1989�2004 0 0 0 0 36 0 0 0 0 0 0 0 36 0
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To characterize each document, we read its
abstract, introduction, and conclusion, and either
skim or read thoroughly the rest as necessary. In the
case of long documents (over ∼30 pages) in which
executive summaries are provided, we rely on those
summaries. The documents are binned into four
categories as shown in table 1: Internal, Peer-Reviewed,
Non-Peer-Reviewed, and Advertorial. This allows us to
distinguish communications according to degree of
accessibility–a key variable in assessing the consistency
of ExxonMobil’s representations of AGW. Each
document’s manifest content is then further charac-
terized in four ways: type, topic, position with respect
to AGW, and position with respect to risks of stranded
assets. Details of document types and topics are
discussed in sections S2�3, supplementary informa-
tion.

2.1. Document position
Research has shown that four key points of
understanding about AGW—that it is real, human-
caused, serious, and solvable—are important predic-
tors of the public’s perceived issue seriousness,
affective issue involvement, support for climate
policies, and political activism [62–66]. These four
elements have also been found to underpin most
narratives of AGW skepticism and denial (namely ‘it’s
not happening’, ‘it’s not us’, ‘it’s not serious’, and ‘it’s
too hard’) [28, 43, 67, 68]. We therefore use, a priori,
these recognized elements as axes along which to
characterize ExxonMobil’s positions on AGW in its
communications; positions on each of these elements
form the primary codes in our content analysis (table
2). Our coding scheme is summarized below (see
section S1, supplementary information for further
details).

One of the authors coded all of the documents,
and ambiguities were resolved through discussion
between authors. To verify intercoder reliability and
intercoder agreement, both authors independently
3

coded a random subset of 36 documents (approxi-
mately 19% of the total number of documents in
each category). Intracoder reliability was also
calculated (see section S1.7, supplementary infor-
mation).

2.1.1. ‘Real & human-caused’
Tailoring the approaches of Cook et al, Feldman et al,
and Elsasser and Dunlap, each document is coded by
assigning ‘Endorsement Points’ (EP1 to EP4b, defined
in table 2) to pertinent text and figures based on
whether each acknowledges or doubts the scientific
evidence that AGW is real and human-caused
(intercoder reliability of Endorsement Points: percent-
age agreement = 93%; Krippendorff ’s (Kripp.)
a ¼ 0:84) [22, 27, 28]. We recognize that all science
involves uncertainties, and therefore that doubt is not,
ipso facto, an inappropriate response to complex
scientific information. Uncertainties are an innate and
important part of reasonable scientific discourse.
However, it has also been shown that uncertainty may
be amplified or exaggerated in ways that aremisleading
and unreasonable, sustaining doubt about claims that
are scientifically established [42, 52, 57, 69]. Therefore,
to distinguish reasonable and unreasonable doubt, we
apply two first-order filters to our Endorsement Point
codings. First, in documents published on or before
1990, we exempt expressions of doubt that AGW is
real (i.e. we deem such expressions to be reasonable at
that time). Second, in documents published on or
before 1995, we exempt expressions of doubt that
AGW is human-caused. 1990 and 1995 are when the
Intergovernmental Panel on Climate Change (IPCC)
first concluded that AGW is real and human-caused,
respectively (these are conservative thresholds insofar
as many scientists had arrived at these conclusions
prior to the IPCC reports; indeed, IPCC reports are
based only on already-completed work) [70, 71].
Finally, based on its individual Endorsement Points,
each document is assigned one overall Endorsement
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Table 2. Definitions of the Endorsement, Impact, and Solvable Points used to code levels of acknowledgment of AGW as real and
human-caused, serious, and solvable, respectively. See section S1, supplementary information, for details on the content analysis and
coding scheme.

AGW as Real and Human-Caused

Endorsement points (EPs) Description

‘Acknowledge’ (EP1) Explicit endorsement with quantification Explicitly supports position that humans are the primary cause

of global warming (with quantification)

(EP2) Explicit endorsement without quantification Explicitly supports position that humans are the primary cause

of global warming (without quantification) or refers to

anthropogenic global warming as a known fact

(EP3a) Implicit endorsement Implicitly supports position that humans are the primary

cause of global warming. e.g. research assumes greenhouse gas

emissions cause warming without explicitly stating humans are

the cause

(EP3b) Implicit endorsement of consensus Implicitly supports position that humans are the primary

cause of global warming by referring to a consensus of the

scientific community

‘No position’ (EP4a) No position Does not address the cause of global warming

‘Doubt’ (EP4b- 1) Uncertain of reality of AGW Expresses position that the reality of recent global warming is

uncertain/undefined, namely ‘it’s not happening’

2) Uncertain of human contribution to AGW Expresses position that the human contribution to recent

global warming is uncertain/undefined, namely ‘it’s not us’

AGW as Serious

Impact points (IPs) Description

‘Acknowledge’ (IP1) Acknowledgment Acknowledges and/or articulates known or predicted negative

impacts of global warming e.g. geophysical, economic, socio-

political

‘No position’ (IP2) No position Does not address the negative impacts of global warming

(beyond generic references to climate change as a ‘risk’)

‘Doubt’ (IP3) Uncertain Expresses position that the reality of negative impacts of global

warming is uncertain/undefined/exaggerated, namely ‘it’s not

bad’

AGW as Solvable

Solvable points (SPs) Description

‘Doubt’ (SP1) Uncertain Expresses position that the difficulties of mitigating global

warming are potentially insurmountable and/or exceed the

benefits, namely ‘it’s too hard’
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Level (EL) (intercoder reliability of Endorsement
Levels: 89%; Kripp. a ¼ 0:85): ‘No Position’ (all text
and figures are EP4a only); ‘Acknowledge’ (EP1–3
only); ‘Acknowledge and Doubt’ (EP1–3 and EP4b);
‘Reasonable Doubt’ (EP4b only, deemed reasonable as
defined above); or ‘Doubt’ (EP4b only, deemed
unreasonable). ‘Acknowledge and Doubt’ reflects the
fact that some communications acknowledge aspects
of AGW yet emphasize other areas of doubt or
uncertainty.

Our filtering of reasonable doubt (see also section
S1.4.2, supplementary information) helps address the
challenge of characterizing the positions of documents
published during a period of rapidly evolving scientific
opinion. Otherwise, however, our coding scheme is
agnostic to each document’s publication year.

2.1.2. ‘Serious’
We assign ‘Impact Points’ (IP1 to IP3, defined in
table 2) throughout each document based on its
4

positions on AGW as having known or predicted
negative impacts (for example, geophysical, economic,
or sociopolitical) (intercoder reliability of Impact
Points: 94%; Kripp. a ¼ 0:86). Each document is then
assigned one of four overall Impact Levels (ILs): ‘No
Position’ (all text and figures are IP2 only);
‘Acknowledge’ (IP1 only); ‘Acknowledge and Doubt’
(IP1 and IP3); or ‘Doubt’ (IP3 only) (intercoder
reliability of Impact Levels: 89%; Kripp. a ¼ 0:77).

2.1.3. ‘Solvable’
We identify documents that express ‘Doubt’ (SP1,
defined in table 2) as to whether AGW can be
mitigated or whether the costs of doing so exceed the
benefits (intercoder reliability: 97%; Kripp. a ¼ 0:84).
While the question of AGW’s solvability is not
resolvable on purely technical grounds, the relative
extent to which documents promote doubt on the
matter remains relevant to the character of climate
communications, insofar as assertions that AGW



(a) (b)Internal Peer-
Reviewed

Non-
Peer-

Reviewed

Advertorials

No position
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Acknowledge (including reasonable doubt)
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Figure 1. Timeline of the overall positions of all 187 documents on AGW as (a) real and human-caused and (b) serious. Each line
represents an individual document. Documents are sorted by category and publication date.
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cannot be stopped are a common component of
contrarian claims [42, 72].
2.2. Risks of stranded assets
AGs and the SEC are investigating ExxonMobil’s
understanding and disclosures of the financial risks
related to either AGW or future climate policy, and
shareholders have questioned the adequacy of
ExxonMobil’s disclosures on this point. We examine
what, if anything, has been stated on this subject in the
documents examined [10, 73–75]. Across all docu-
ments, we collate and chronicle ExxonMobil’s
communications regarding the risks of stranded assets
(intercoder reliability: 100%; Kripp. a ¼ 1:0). Finan-
cial documents from ExxonMobil, such as shareholder
5

reports, are beyond the scope of this study and a topic
for future investigation.
3. Results
3.1. Endorsement levels (ELs)—AGW as real and
human-caused
Figure 1(a) is a timeline of the overall positions of all 187
documents on AGWas real and human-caused, sorted
by publication date and into four categories: Internal
Documents, Peer-Reviewed, Non-Peer-Reviewed, and
Advertorials. Each line represents an individual docu-
ment and is color-coded: No position (grey); Acknowl-
edge (blue); Acknowledge and Doubt (black); and
Doubt (red).Dashed lines indicate documents that have



Table 3. Example quotations (coding units) expressing (left) acknowledgment and (right) doubt that AGW is real and human-caused. For each document category, two examples are given: the first typifies a relatively ‘strong’
quotation, the second a relatively ‘mild’ one. Substantiating quotations for all documents are provided in section S7, supplementary information.

Acknowledge AGW is real and human-caused (EP1,2,3) Doubt AGW is real and human-caused (EP4b-1,2)

INTERNAL 1979

[82]

‘The most widely held theory is that:—The increase [in atmospheric CO2] is due to fossil fuel

combustion;—Increasing CO2 concentration will cause a warming of the earth’s surface;—The present

trend of fossil fuel consumption will cause dramatic environmental effects before the year 2050.’

1982

[83]

‘There is currently no unambiguous scientific evidence that the earth is warming. If the earth is on a

warming trend, we’re not likely to detect it before 1995.’a

1982

[83]

‘The question of which predictions and which models best simulate a carbon dioxide induced climate

change is still being debated by the scientific community. Our best estimate is that doubling of the

current concentration could increase average global temperature by about 1.3° to 3.1 °C . . . .’

2002

[84]

‘A major frustration to many is the all-too-apparent bias of IPCC to downplay the significance of

scientific uncertainty and gaps . . . .’

PEER-

REVIEWED

1996

[76]

‘The body of statistical evidence . . . now points towards a discernible human influence on global

climate.’

2001

[85]

‘A general statistical methodology . . . is proposed as a method for deciding whether or not

anthropogenic influences are causing climate change.’

1995

[86]

‘We present a preliminary analysis of a geoengineering option based on the intentional increase of

ocean alkalinity to enhance marine storage of atmospheric CO2. Like all geoengineering techniques to

limit climate change . . . .’

2003

[81]

‘Currently, our ability to forecast future climate is in question. Models are used to make projections of

future climate, based on scenarios of future human activities and emissions, by simulating each link in

the causal chain relating these scenarios to changes in climate. The estimation of the uncertainty of this

causal chain remains an important scientific challenge.’

NON-PEER-

REVIEWED

1981

[87]

‘The conviction in the scientific community that the observed trend of increasing carbon dioxide, if it

continues, will cause a global warming is based on a variety of theoretical studies . . . the results are

now fairly consistent. For a carbon dioxide doubling the calculated mean surface-air temperature

increase is approximately 2 °C to 3 °C. The warming is 2 to 3 times larger in the northern polar regions

. . . Other model-predicted features are shifts of precipitation and soil moisture, retreat of polar snow

and sea ice, and changes of large-scale circulation patterns.’

1996

[88]

Title: ‘Global warming: who’s right? Facts about a debate that’s turned up more questions than answers.’

‘ . . . a multinational effort, under the auspices of the United Nations, is under way to cut the use of

fossil fuels, based on the unproven theory that they affect the earth’s climate.’

2003

[89]

‘ . . . a 2 °C warming target (which can still produce adverse climate impacts) requires non-CO2-

emitting primary power in the 10 to 30 TW range by 2050.’

2008

[90]

‘Nor are [the Oil and Natural Gas Industry Guidelines for Greenhouse Gas Reduction Projects] intended

to imply a direct connection between GHG emissions from the oil and natural gas industry and the

phenomenon commonly referred to as climate change.’

ADVERTORIALS 1999

[91]

‘Reasonable concerns about the buildup of greenhouse gases in the atmosphere and their effect on

earth’s climate have prompted policymakers to search for a response.’

1997

[92]

‘Let’s face it: The science of climate change is too uncertain to mandate a plan of action that could

plunge economies into turmoil . . . Scientists cannot predict with certainty if temperatures will increase,

by how much and where changes will occur. We still don’t know what role man-made greenhouse gases

might play in warming the planet . . . Let’s not rush to a decision at Kyoto. Climate change is complex;

the science is not conclusive; the economics could be devastating.’

2003

[93]

‘We humans are interacting with the geo-chemical systems of our planet on a global scale. The

concentration of carbon dioxide in the atmosphere has increased by a third from its preindustrial level,

and the resulting change in the acidity of the upper ocean can be detected.’b

1997

[94]

Title: ‘Climate change: a degree of uncertainty.’

‘ . . . there is a high degree of uncertainty over the timing and magnitude of the potential impacts that

man-made emissions of greenhouse gases have on climate . . . To address the scientific uncertainty

governments, universities and industry should form global research partnerships to fill in the knowledge

gap, with the goal of achieving a consensus view on critical issues within a defined time frame . . . .’

a Document filtered by our analysis as reasonable due to pre-1990 publication date.
b Advertorial is signed by Stanford University Professor Lynn Orr, then-director of Stanford’s Exxon-funded GCEP alliance, and bears the seal of Stanford University. See section S7, supplementary information, for details.
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Figure 2. Percentage of documents taking each overall
position on AGWas (a) real and human-caused, (b) serious,
and (c) solvable. For each document category and for all
documents that express a position in figure 1, the cumulative
fractions of documents taking that position are shown.
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been filtered for reasonable doubt. Table 3 presents
exemplifying quotations (coding units) of varying
‘strength’ that illustrate the assigned positions for a
selection of the documents. For each category and for all
documents that express a position,figure 2(a) shows the
cumulative fraction of documents that take that
position. Positions on AGWas real and human-caused
vary significantly across document categories
(p < 3:7 � 10�13, Fisher’s exact test, FET; see table
S3, supplementary information, for details and all
probability values). Figure 2 is based on all documents
in figure 1; the same trend is observed when only
documents with an overlapping date range are
considered (section S4, supplementary information).
7

3.1.1. Peer-reviewed publications
Figures 1(a) and 2(a) show that ExxonMobil’s peer-
reviewed publications overwhelmingly acknowledge
AGW as real and human-caused (‘Acknowledge’). Of
the 65% (47/72) of peer-reviewed documents that
express a position, more than three-quarters hold an
‘Acknowledge’ position (39/47 = 83%). Table 3
provides sample quotations (see section S7, supple-
mentary information, for substantiating quotations
for all documents). ExxonMobil’s listed publications
include chapter 8 of the 1995 IPCC report (Exxon-
Mobil’s principal climate scientist, Haroon Kheshgi,
was a contributing author), which observed a
‘discernible human influence on global climate’ [15,
76]. Kheshgi also co-authored the Summary for
Policymakers and several chapters of the next IPCC
report in 2001, which found ‘there is new and stronger
evidence that most of the warming observed over the
last 50 years is attributable to human activities’ [77–
80]. Of the minority of peer-reviewed documents
holding a position of ‘Acknowledge and Doubt’ (5/47
= 11%), ‘Reasonable Doubt’ (2/47 = 4%), or ‘Doubt’
(1/47 = 2%), we judge that most of the expressed
doubt constitutes normal scientific discussion about
uncertainties; for example, ‘the estimation of the
uncertainty of this causal chain [linking human
activities to changes in climate]’ [81].

3.1.2. Non-peer-reviewed documents
The predominant stance taken in non-peer-reviewed
communications is also ‘Acknowledge’, although
compared to peer-reviewed work, it loses ground to
the ‘Acknowledge and Doubt’ and ‘Doubt’ stances in
roughly equal measure (p ¼ 0:044, FET). Figures 1(a)
and 2(a) show that, of the 74% (35/47) that take a
position, 66% (23/35) ‘Acknowledge’, 17% (6/35)
‘Acknowledge and Doubt’, and 17% (6/35) ‘Doubt’
that AGW is real and human-caused. The more
frequent expressions of doubt in non-peer-reviewed
documents, compared with peer-reviewed ones, reflect
the mixed nature of these documents. Some are
technical, academic analyses, while others are indus-
try-targeted speeches, reports, conference proceed-
ings, company pamphlets, etc (see sections S2, S3, and
S6, supplementary information).

3.1.3. Internal documents
The bulk of ExxonMobil’s internal documents also
take the ‘Acknowledge’ stance. Figures 1(a) and 2(a)
show that, of the 63% (20/32) that take a position,
80% (16/20) adopt ‘Acknowledge’, with most of the
rest expressing ‘Reasonable Doubt’ (3/20 = 15%).
Unlike other document categories, however, our
characterization of internal documents shifts dramati-
cally if we remove filters for reasonable doubt from our
analysis (see section 2). Then, 61% (11/18) take the
mixed position (‘Acknowledge and Doubt’), with the
remainder split between ‘Acknowledge’ and ‘Doubt’
(3/18 = 17% and 4/18 = 22%, respectively).
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These results are explained by the early publication
period of internal documents: all but two were
published before the 1990 IPCC report, and are
therefore subject to our filters for reasonable doubt.
These results also reflect the predominant nature of the
internal documents: they acknowledge the likelihood
of AGW based on internal and external research, while
also highlighting uncertainties.

In 1979, for instance (table 3), an internal Exxon
study concluded that:

The most widely held theory is that:
�
 The increase [in atmospheric CO2] is due to
fossil fuel combustion
�
 Increasing CO2 concentration will cause a
warming of the earth’s surface
�
 The present trend of fossil fuel consumption
will cause dramatic environmental effects be-
fore the year 2050.
However, the memo notes: ‘It must be realized that
there is great uncertainty in the existing climatic
models because of a poor understanding of the
atmospheric/terrestrial/oceanic CO2 balance’ [82].
Likewise, an internal briefing on the ‘CO2 “Green-
house” Effect’ from 1982 states: ‘There is currently no
unambiguous scientific evidence that the earth is
warming. If the earth is on a warming trend, we’re not
likely to detect it before 1995’ (see table 3). Yet, the
authors say, ‘Our best estimate is that doubling of the
current concentration could increase average global
temperature by about 1.3 °C to 3.1 °C’ [83]. Several
internal documents make this distinction, acknowl-
edging that increased CO2 would likely cause
warming, while expressing (reasonable) doubt that
warming was already underway and large enough to be
detected.

This cautious consensus is also evident in charts in
internal ExxonMobil presentations and reports. (Due
to copyright restrictions prohibiting the reproduction
of figures owned by ExxonMobil, we instead provide
hyperlinks to third-party websites at which relevant
figures can be viewed.) For example, in a 1978
presentation to the Exxon Corporation Management
Committee, Exxon scientist James Black showed a
graph (see https://perma.cc/PJ4N-T8SC) of projected
warming ‘model[ed] with the assumption that the
carbon dioxide levels will double by 2050 A.D.’ [95].
Another case is the 1982 Exxon primer already
mentioned, which includes a graph (see https://perma.
cc/PH4X-ZJBA) showing ‘an estimate of the average
global temperature increase’ under the ‘Exxon 21st
Century Study-High Growth scenario’ [83]. A third
example is a table (see https://perma.cc/9DGQ-
4TBW) presented by Exxon scientist Henry Shaw
at a 1984 Exxon/Esso environmental conference,
which showed that Exxon’s expected ‘average temper-
8

ature rise’ of 1.3 °C–3.1 °C was comparable to
projections by leading research institutions (1.5 °C–
4.5 °C) [96]. This shows that ExxonMobil scientists
and managers were well informed of the state of the
science at the time. But they also tended to focus on
the prevailing uncertainties: Black stressed the alleged
shortcomings of extant climate models before showing
his results; Shaw emphasized the variable and
‘unpredictable’ character of some values.

We conclude that ExxonMobil’s recent defense
accurately characterizes the situation with respect to its
peer-reviewed, non-peer-reviewed, and internal docu-
ments: ‘Our researchers recognized the developing
nature of climate science at the time . . . [and]
mirrored global understanding’ [14]. On several
occasions during the early 1980s, the company’s
peer-reviewed and internal documents went as far as
to refute ‘calculations on a more limited scale by a
number of climatologists’ that projected much less
global warming than the rest of the scientific
community, including ExxonMobil [97–99]. ‘In
summary,’ said a 1982 memo, ‘the results of our
research are in accord with the scientific consensus on
the effect of increased atmospheric CO2 on climate
. . . and are subject to the same uncertainties’ [99]. As
a scientific consensus emerged in the early 1990s that
AGW was underway, a 1995 ‘Primer on Climate
Change Science’ co-authored by Mobil as part of the
Global Climate Coalition explicitly rejected contrarian
claims that were beginning to circulate: ‘Contrarian
theories . . . do not offer convincing arguments
against the conventional model of greenhouse gas
emission-induced climate change’ [100].

3.1.4. Advertorials
The predominant stance taken in ExxonMobil’s
advertorials is ‘Doubt’. In essence, these public
statements reflect only the ‘Doubt’ side of ExxonMo-
bil’s mixed internal dialogue. Figures 1(a) and 2(a)
show that of the 72% (26/36) of climate change
advertorials that take a position, 81% (21/26) take the
position of ‘Doubt’, with the remainder split between
‘Acknowledge’ (3/26= 11.5%) and ‘Acknowledge and
Doubt’ (2/26= 7.5%). A characteristic example is a
1997 Mobil advertorial (table 3), which stated: ‘Let’s
face it: The science of climate change is too uncertain
to mandate a plan of action that could plunge
economies into turmoil . . . Scientists cannot predict
with certainty if temperatures will increase, by how
much and where changes will occur. We still don’t
know what role man-made greenhouse gases might
play in warming the planet’ [92]. Another, also from
1997, referred to a ‘high degree of uncertainty,’
‘debate,’ and a ‘knowledge gap,’ and the need for
further ‘fact-finding’ and ‘additional knowledge’
before UN negotiators in Kyoto could make decisions
[94]. The advertorial stressed the goal ‘of achieving a
consensus view,’ two years after the IPCC had
presented one.

https://perma.cc/PJ4N-T8SC
https://perma.cc/PH4X-ZJBA
https://perma.cc/PH4X-ZJBA
https://perma.cc/9DGQ-4TBW
https://perma.cc/9DGQ-4TBW
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Our analysis is limited to advertorials in the NYT
because those pertaining to climate change have
already been compiled and are readily available. Brown
et al report that ExxonMobil also ran advertorials in
eight other major newspapers [19]. Some of these
appear to have been the same or similar to those in the
NYT. For example, in an advertorial in The
Washington Post in 2000, ExxonMobil criticized a
US National Assessment report on climate change as
putting the ‘political cart before a scientific horse’ and
being based ‘on unreliable models’ [101]. The
advertorial was condemned by the former director
of the National Assessment Coordination Office: ‘To
call ExxonMobil’s position out of the mainstream is
. . . a gross understatement’ [102].

3.1.5. Contrast between advertorials and other
documents
Our analysis shows that ExxonMobil’s scientists and
executives were, for the most part, aware and accepting
of the evolving climate science from the 1970s
onwards, but they painted a different picture in
advertorials. The majority of ExxonMobil’s peer-
reviewed publications acknowledge that climate
change is real and human-caused, and internal
documents reflect this scientific framework. Uncer-
tainties are mentioned or even highlighted, but usually
in the context of broader scientific understandings and
broadly consistent with the evolving science. In
contrast, ExxonMobil’s advertorials overwhelmingly
focus on the uncertainties, casting doubt on the
growing scientific consensus (e.g. peer-reviewed
publications versus advertorials: p ¼ 4:1 � 10�13,
FET).

The contrast between advertorials and other
documents is particularly evident in their accompa-
nying figures. For instance, in a chapter of a 1985 US
Department of Energy report co-authored by Exxon
scientist Brian Flannery [103], a graph (see https://
perma.cc/A5WN-LKLS) presents the results of
future warming modeled for different CO2 scenari-
os. ‘The foregoing results, with all their caveats,’ the
report summarizes, ‘can be construed as an
approximate bracketing of the consensus of tran-
sient model predictions for the next century’s CO2

greenhouse effect. In this restricted sense, they are
consistent with the EPA’s estimate of a 2 °C warming
from fossil fuel CO2 and other greenhouse gases by
the middle of the next century.’ Their conclusion is
entitled ‘Consensus CO2 Warming.’ Compare this
with figures from ExxonMobil advertorials in 1997
and 2000 (see https://perma.cc/39CC-JTES and
https://perma.cc/74BL-KL8A, respectively), which
downplay the human contribution to AGW and
emphasize natural variability instead [104, 105].
Featured in an advertorial entitled ‘Unsettled
Science’ in the NYT and The Wall Street Journal,
the latter figure was taken from an article in Science
9

by Lloyd Keigwin of the Woods Hole Oceanographic
Institution [105–107]. Keigwin called the use of his
data ‘very misleading’ [106]. They were a historical
reconstruction of sea-surface temperatures in the
Sargasso Sea and, in his words, ‘not representative of
the planet as a whole [as the advertorial could be
taken to imply]. To jump from the western North
Atlantic Ocean to the globe is something no
responsible scientist would do . . . There’s really
no way those results bear on the question of human-
induced climate warming . . . .’

The contrast across document categories is also
clear when analyzed at a year-to-year scale (figure 1
(a)). The majority of advertorials promoting doubt
follow a decade of numerous acknowledgments in the
other three document categories. Between 1977 and
1996, of all peer-reviewed, non-peer-reviewed, and
internal documents that take a position, 83% fully or
partly (81% and 2%, respectively) acknowledge that
AGW is real and human-caused (if we remove our
filter for reasonable doubt, still 83% fully or partly
(43% and 40%, respectively) acknowledge this).
Thereafter, in 1997 alone, we see nine advertorials
promoting ‘Doubt’. Significantly, throughout the late
1990s and early 2000s, ExxonMobil peer-reviewed
publications and advertorials in the same years
contradict one another (figure 1(a)).

3.2. Impact levels (ILs)—AGW as serious
Figure 1(b) is a timeline of the overall positions of all
187 documents on AGWas serious. For each category
of document and for all documents that express a
position, figure 2(b) shows the cumulative fraction of
documents that take that position. Positions on AGW
as serious vary significantly across document catego-
ries (p ¼ 0:11, FET).

3.2.1. Peer-reviewed publications
ExxonMobil’s 72 peer-reviewed publications focus
almost exclusively on methods and mitigation
(section S3, supplementary information). Only 10
discuss the potential impacts of AGW (figure 1(b)), of
which 60% (6/10) take a position of ‘Acknowledge’,
30% (3/10) of ‘Doubt’, and 10% (1/10) of ‘Acknowl-
edge and Doubt’ (figure 2(b)). Hoffert et al (2002),
for example (see table 4), warned that unchecked
greenhouse gas emissions ‘could eventually produce
global warming comparable in magnitude but
opposite in sign to the global cooling of the last
Ice Age . . . Atmospheric CO2 stabilization targets as
low as 450 ppm could be needed to forestall coral reef
bleaching, thermohaline circulation shutdown, and
sea level rise from disintegration of the West Antarctic
Ice Sheet’ [108]. A 1994 paper defined ‘mean global
warming of 2 °C from preindustrial time to 2100 as
Illustrative Reference Values for climate and ecosys-
tem protection,’ two years before the EU adopted this
limit [109, 110].

https://perma.cc/A5WN-LKLS
https://perma.cc/A5WN-LKLS
https://perma.cc/39CC-JTES
https://perma.cc/74BL-KL8A


Table 4. Example quotations (coding units) expressing (left) acknowledgment and (right) doubt that AGW is serious. For each document category, two examples are given: the first typifies a relatively ‘strong’ quotation, the
second a relatively ‘mild’ one. Substantiating quotations for all documents are provided in section S7, supplementary information.

Acknowledge AGW is serious (IP1) Doubt AGW is serious (IP3)

INTERNAL 1982

[83]

‘ . . . there are some potentially catastrophic events that must be considered. For example, if the Antarctic ice

sheet[,] which is anchored on land should melt, then this could cause a rise in sea level on the order of 5

meters. Such a rise would cause flooding on much of the US East Coast, including the State of Florida and

Washington, DC.’

1981

[111]

‘ . . . it has not yet been proven that the increases in atmospheric CO2 constitute a serious problem that

requires immediate action.’

1982

[99]

‘There is unanimous agreement in the scientific community that a temperature increase of this magnitude [(3.0

± 1.5) °C] would bring about significant changes in the earth’s climate, including rainfall distribution and

alterations in the biosphere.’

1989

[113]

‘We also know that the modeled projections are far from certain: potential impacts could be small and

manageable or they could be profound and irreversible.’

PEER-

REVIEWED

2002

[108]

‘Atmospheric CO2 has increased from ∼275 to ∼370 parts per million (ppm). Unchecked, it will pass 550 ppm

this century. Climate models and paleoclimate data indicate that 550 ppm, if sustained, could eventually

produce global warming comparable in magnitude but opposite in sign to the global cooling of the last Ice Age

. . . Atmospheric CO2 stabilization targets as low as 450 ppm could be needed to forestall coral reef bleaching,

thermohaline circulation shutdown, and sea level rise from disintegration of the West Antarctic Ice Sheet.’

2000

[114]

‘ . . . science cannot yet provide reliable guidance on what, if any, levels of greenhouse gas concentrations might

be judged “dangerous,” . . . .’

1994

[109]

‘The rate of the climate change is thought to exert stress on ecosystems. While changes in, for example,

precipitation or infrequent events such as droughts or storms may be more directly related to this stress, there

remains great uncertainty in estimating these characteristics of climate.’

1995

[86]

‘Among the options that might become necessary to deploy at some time in the future, should climate change

prove to be serious, are those that involve geoengineering techniques to control greenhouse gas concentrations

or to limit potential impacts.’

NON-PEER-

REVIEWED

1984

[115]

‘Clearly, there is vast opportunity for [global] conflict. For example, it is more than a little disconcerting the

few maps showing the likely effects of global warming seem to reveal the two superpowers losing much of the

rainfall, with the rest of the world seemingly benefitting.’

1996

[116]

‘Is global warming good or bad? Let’s say human activity does contribute to warming the planet . . . warming

that occurs mostly during the winter would reduce extreme cold, increase cloud cover and moderate

temperature fluctuations. This sort of warming is more likely to raise soil moisture levels than to produce severe

droughts . . . [T]he indications are that a warmer world would be far more benign than many imagine . . .

[M]oderate warming would reduce mortality rates in the US, so a slightly warmer climate would be more

healthful . . . We are faced with more questions than answers on almost every aspect of this issue, including

whether possible changes could be both good and bad.’

1980

[117]

‘Findings. 1. While CO2-induced changes in global climate may have certain beneficial effects, it is believed that

the net consequences of these changes will be adverse to the stability of human and natural communities.’

1998

[118]

‘Fortunately, all indications are that climate change is a very long-term phenomenon . . . Do we need an

insurance policy? Some people argue that the world needs to take out an insurance policy against the possibility

of global warming just in case . . . Because of the scientific uncertainties, we don’t have a clear understanding of

the risks involved. The Kyoto agreement makes the cost of the policy high. No one can tell us with certainty

what benefit we will gain. Thus, it doesn’t seem to be a good time to buy the policy.’

ADVERTORIALS 2002

[119]

‘The risk of climate change and its potential impacts on society and the ecosystem are widely recognized. Doing

nothing is neither prudent nor responsible.’

1995

[112]

Title: ‘The sky is not falling.’ By-line: ‘The environment . . . better than you think.’

‘Good news: The end of the Earth as we know it is not imminent . . . [M]ore than 30 years have passed since

the environmental movement began. They made their point. There is no longer a need for alarmists . . . [T]o

those who think industry and nature cannot coexist, we say show a little respect for Mother Nature. She is one

strong lady, resilient and capable of rejuvenation. The environment recovers well from both natural and man-

made disasters . . . Does this justify or lessen the impact of industrial pollution? Of course not. Our point is

that nature, over the millennia, has learned to cope. Mother Nature is pretty successful in taking on human

nature.’

2004

[120]

‘ . . . research has highlighted the risks to society and ecosystems resulting from the buildup of greenhouse

gases.’

2000

[121]

‘Just as changeable as your local weather forecast, views on the climate change debate range from seeing the

issue as serious or trivial, and from seeing the possible future impacts as harmful or beneficial.’
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3.2.2. Non-peer-reviewed publications
Non-peer-reviewed documents offer a mix of posi-
tions (figures 1(b) and 2(b)). Among the 47% (22/47)
that take a position, 45% (10/22) ‘Acknowledge’, 41%
(9/22) ‘Doubt’, and 14% (3/22) ‘Acknowledge and
Doubt’. As with Endorsement Levels, several of the
expressions of doubt in non-peer-reviewed documents
reflect the industry-targeted communications includ-
ed in this category (see sections S2, S3, and S6,
supplementary information).

3.2.3. Internal documents
Internal documents typically acknowledge the poten-
tial for serious impacts but also highlight uncertain-
ties. Of the 53% (17/32) of documents with a position,
35% (6/17) ‘Acknowledge’ and 47% (8/17) ‘Acknowl-
edge and Doubt’ (figure 2(b)). A characteristic
acknowledgement is found in a 1980 Exxon memo,
which says, ‘There are some particularly dramatic
questions that might cause serious global problems.
For example, if the Antarctic ice sheet[,] which is
anchored on land, should melt, then this could cause a
rise in the sea level on the order of 5 meters. Such a rise
would cause flooding in much of the US East Coast
including the state of Florida and Washington D.C.’
[98] (see also [83]). An example of doubt is a 1981
report stating ‘that it has not yet been proven that the
increases in atmospheric CO2 constitute a serious
problem that requires immediate action’ [111]
(table 4).

3.2.4. Advertorials
In contrast, ExxonMobil advertorials overwhelmingly
take the position of doubt (e.g. peer-reviewed
publications versus advertorials: p ¼ 0:045, FET).
Of the 58% (21/36) of advertorials that take a position,
62% (13/21) express ‘Doubt’ (figure 2(b)). Most of the
remainder express a mixed position (5/21 = 24%).
Often, they express the opinion that concern over
climate impacts is alarmist, such as a 1995 advertorial
entitled ‘The sky is not falling,’ which asserted, ‘The
environment recovers well from both natural and
man-made disasters’ [112] (table 4).

3.3. Solvable Levels (SLs)—AGW as solvable
Positions on AGWas solvable vary significantly across
document categories (p ¼ 3:4 � 10�12, FET). Figure
2(c) shows that only 3% (2/72) of peer-reviewed
papers express doubt that AGW is solvable. Internal
and non-peer reviewedmaterials also express relatively
low levels of doubt: 9% (3/32) and 19% (9/47),
respectively. In contrast, 64% (23/36) of advertorials
do so (e.g. peer-reviewed publications versus adver-
torials: p ¼ 2:8 � 10�12, FET).

The ‘Doubt’ arguments are relatively consistent
across document categories (table 5), typically
suggesting that climate mitigation strategies will either
fail or create bigger problems. The arguments point to
one or more of: limitations of renewable energy and
11
other technologies such as carbon capture and storage;
an (alleged) dichotomy between climate mitigation
and poverty reduction; and potential adverse eco-
nomic impacts of mitigation. However, there is a
discernible difference in the prominence and emphasis
that these concerns are given in advertorials compared
to other documents. In particular, in advertorials, the
remedies for AGW are presented as a grave threat,
whereas climate change itself is not. For example,
advertorials claimed that the Kyoto Protocol to the
United Nations Framework Convention on Climate
Change would be ‘financially crippling’ and ‘economy-
wrecking’ [122, 123]. It, or strategies like it, would lead
to ‘severe dislocations throughout the world economy,’
an ‘unprecedented transfer of wealth,’ and be a ‘blow
to US prosperity’ [124–126]. One 1997 advertorial
warns: ‘Flexibility will be constrained. Carpooling in;
sport utility vehicles out. High fuel and electric bills.
Factory closures. Job displacement. And could
businesses and consumers cut their energy consump-
tion by 30 percent without some form of tax or carbon
rationing? Probably not’ [92]. A 2000 advertorial
contrasts the unpredictability of AGW against the
asserted ‘certainty that climate change policies, unless
properly formulated, will restrict life itself ’ [121]
(table 5).

3.4. Stranded fossil fuel assets
The number of times the concept of stranded fossil fuel
assets ismentioned varies significantly across document
categories (p ¼ 0:0042, FET). In total, 24 of the
analyzed documents allude to the concept of stranded
fossil fuel assets: seven peer-reviewed publications, ten
non-peer-reviewed publications, and seven internal
documents. No advertorials address the issue.

Stranded assets are discussed in two ways (see
table 6 and section S5, supplementary information):
(i) Implicit, qualitative connections between fossil fuel
reserves/resources/use and either greenhouse gas
limits or possible climate mitigation policies; and
(ii) explicit quantifications of ‘cumulative emissions’
and/or ‘carbon budgets’ consistent with greenhouse
gas stabilization.

3.4.1. Qualitative connections
These discussions imply limitations on fossil fuel use
because of greenhouse gas limits or climate mitigation.
‘Mitigation of the “greenhouse effect”,’ says the 1982
internal Exxon primer, ‘would require major reduc-
tions in fossil fuel combustion’ [83]. Likewise, an
internal 1979 Exxon study found that ‘should it be
deemed necessary to maintain atmospheric CO2 levels
to prevent significant climatic changes . . . coal and
possibly other fossil fuel resources could not be
utilized to an appreciable extent’ [82].

3.4.2. Quantitative carbon budgets
These discussions introduce, with varying degrees of
detail, ideas of ‘cumulative fossil fuel use,’ ‘cumulative



Table 5. Example quotations (coding units) expressing doubt that AGW is solvable. For each document category, two examples are
given: the first typifies a relatively ‘strong’ quotation, the second a relatively ‘mild’ one. Substantiating quotations for all documents
are provided in section S7, supplementary information.

Doubt AGW is solvable (SP1)

INTERNAL 1989
[131]

‘Some key perceptions/misconceptions . . . Nuclear and/or renewable energy resources can solve the

problem.’

1982
[83]

‘Making significant changes in energy consumption patterns now to deal with this potential problem

amid all the scientific uncertainties would be premature in view of the severe impact such moves could

have on the world’s economies and societies.’

PEER-REVIEWED 2002
[108]

‘Even as evidence for global warming accumulates, the dependence of civilization on the oxidation of

coal, oil, and gas for energy makes an appropriate response difficult.’

2001
[132]

‘Even for the higher stabilization levels considered, the developing world would not be able to use fossil

fuels for their development in the manner that the developed world has used them.’

NON-PEER-

REVIEWED

1998
[118]

‘To get to the [Kyoto] target, we would have to stop all driving in the US or close all electric power

plants or shut down every industry. Obviously, these are not realistic options . . . meeting the Kyoto

target would clearly have a huge economic impact.’

‘Independent economists project that to get the targeted reductions in fossil-fuel use, price increases like

these would be required: 40 percent for gasoline, 50 percent for home heating oil, 25 percent for

electricity and 50 percent for natural gas. These and other price hikes could cost the average American

family of four about $2,700 a year. At least some developed countries would probably have to impose

significantly higher fossil fuel taxes, rationing or both.’

2005
[133]

‘[E]missions will continue to grow to meet the demands of society for prosperity and to meet basic

needs . . . Countries like India, China and Indonesia are going to rely on domestic coal to meet

growing needs . . . and their emissions are going to grow rapidly . . . [F]ossil fuels will remain the

dominant source of energy supply over this period and beyond. Even with rapid year-to-year growth,

intermittent renewable energy from wind and solar will remain a small contributor to global energy

needs.’

ADVERTORIALS 1997
[92]

‘What is not moderate is the call [by the US government and other countries in the run up to UN

Kyoto negotiations] to lower emissions to 1990 levels. A cutback of that size would inflict considerable

economic pain . . . Committing to binding targets and timetables now will alter today’s lifestyles and

tomorrow’s living standards. Flexibility will be constrained. Carpooling in; sport utility vehicles out.

High fuel and electric bills. Factory closures. Job displacement. And could businesses and consumers

cut their energy consumption by 30 percent without some form of tax or carbon rationing? Probably

not.’

2002
[134]

‘On an overall basis, many of today’s suggested alternative energy approaches are not as energy efficient,

environmentally beneficial or economic as competing fossil fuels. They are often sustained only through

special advantages and government subsidies. This is not a desirable basis for public policy or the

provision of energy.’
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CO2 emissions,’ and ‘carbon budgets . . . for CO2

stabilization’ and/or climate mitigation [81, 127]. Five
of these ExxonMobil studies–one internal, three peer-
reviewed, and one non-peer-reviewed–include data
(see, for example, https://perma.cc/EJ5A-EAZ7) that
indicate 2015–2100 CO2 budgets consistent with
limiting warming to 2 °C and/or stabilizing CO2

concentrations below 550 ppm in the range of 251–716
GtC [81, 83, 127–129]. These budgets are within a
factor of two of contemporary estimates of roughly
442–651 GtC [130] (see caption, table 6).
4. Discussion

The question we have addressed in this study is not
whether ExxonMobil ‘suppressed climate change
research,’ ‘withheld it,’ or ‘sought to hide’ it, which
is how ExxonMobil has glossed the allegations against
it [11, 12, 135]. This is also how the allegations have
occasionally been presented in the press [136]. Our
assessment of ExxonMobil’s peer-reviewed publica-
12
tions and the role of its scientists supports the
conclusion that the company did not ‘suppress’
climate science—indeed, it contributed to it.

However, on the question of whether ExxonMobil
misled non-scientific audiences about climate science,
our analysis supports the conclusion that it did. This
conclusion is based on three factors: discrepancies in
AGW communications between document categories;
imbalance in impact of different document categories;
and factual mispresentations in some advertorials.

First, we have shown that there is a discrepancy
between what different document categories say, and
particularly what they emphasize, about AGWas real,
human-caused, serious, and solvable. This discrepancy
grows with the public accessibility of documents, and
is greatest between advertorials and the other docu-
ments.

Second, in public, ExxonMobil contributed quietly
to the science and loudly to raising doubts about it.
ExxonMobil’s peer-reviewed and non-peer-reviewed
publications have been cited an average (median
(mean)) of 21(60) and 2(9) times, respectively,

https://perma.cc/EJ5A-EAZ7


Table 6. Example quotations (coding units) alluding to stranded fossil fuel assets. For each document category except advertorials,
which do not discuss stranded assets, two examples are given: the first typifies an implicit, qualitative connection between fossil fuel
reserves/resources/use and either greenhouse gas limits or possible climate mitigation policies; the second is characteristic of an
explicit quantification of ‘cumulative emissions’ and/or ‘carbon budgets’ consistent with greenhouse gas stabilization. These
quantitative examples are comparable to contemporary estimates; specifically, the IPCC indicates a carbon budget of 442 GtC (or 651
GtC) between 2015 and 2100 for limiting CO2-induced AGW to below 2 °C relative to 1861–1880 with a probability greater than 66%
(or 50%) [130]. Quotations from all 24 documents that refer to stranded assets are provided in section S5, supplementary
information.

INTERNAL 1979
[82]

‘The major conclusion from this report is that, should it be deemed necessary to maintain atmospheric

CO2 levels to prevent significant climatic changes, dramatic changes in patterns of energy use would be

required. World fossil fuel resources other than oil and gas could never be used to an appreciable extent

. . . Removal of CO2 from flue gases does not appear practical due to economics and lack of

reasonable disposal methods. If it becomes necessary to limit future CO2 emissions without practical

removal/disposal methods, coal and possibly other fossil fuel resources could not be utilized to an

appreciable extent.’

1982
[83]

‘Table 4 presents the estimated total quantities of CO2 emitted to the environment as GtC, the growth

of CO2 in the atmosphere in ppm (v), and average global temperature increase in °C over 1979 as the

base year.’ (Note that temperature anomalies appear to be calculated based on equilibrium climate

sensitivity.) It also shows ‘cumulative’ CO2 ‘emitted, GtC’ as a function of time. Given roughly 0.3 °C

warming by 1979 relative to 1861–1880, we read off (by interpolation) the cumulative emissions in table

4 (in [83]) corresponding to a further 1.7 °C warming, yielding a carbon budget for <2 °C of 624 GtC.

Adjusting for emissions between 1979 and 2015, we obtain a carbon budget for <2 °C of 373 GtC

between 2015 and 2100, which is comparable with contemporary estimates of roughly 442–651 GtC (see

caption).

PEER-REVIEWED 1985
[103]

‘More complex scenarios . . . can be envisioned in which fossil fuel use is rapidly phased out by taxing

or other policies, or in which fossil fuel use is decreased by societal feedbacks based on observations of

global warming.’

2003
[81]

Figure 9 (in [81]) shows that temperature anomalies of less than or equal to 2 °C (note that these

appear to be calculated based on equilibrium climate sensitivity) are consistent with CO2 stabilization at

concentrations of 450 ppm or 550 ppm. Table 3 (in [81]) explicitly quantifies fossil fuel ‘carbon budgets

. . . for CO2 stabilization’ at these concentrations, with reference values of 485 GtC (450 ppm scenario)

and 820 GtC (550 ppm scenario) between 2000 and 2099. Adjusting for emissions between 2000 and

2015, this yields carbon budgets for <2 °C of 357 GtC and 692 GtC, respectively, between 2015 and

2100, which are comparable with contemporary estimates of roughly 442–651 GtC (see caption).

NON-PEER-

REVIEWED

2005
[133]

‘Without obligations by developing countries, stabilizing at 550 ppm would require a phase out in the

use of fossil fuels by the middle of the century in the annex 1 countries. That’s a huge step.’

2003
[129]

Author introduces the idea of ‘cumulative fossil fuel use’ and ‘cumulative CO2 emissions.’ Figure 3 (in

[129]) shows that a ‘550 ppm stabilization trajectory’ requires a rapid decline in annual CO2 emissions,

with cumulative emissions between 2015 and 2100 (integrating area beneath curve) of roughly 490 GtC.

This is comparable to contemporary carbon budget estimates for <2 °C of roughly 442–651 GtC (see

caption). Author also notes that ‘cumulative fossil fuel use of 2000 GtC might not exhaust global fossil

fuel reserves, but limits to fossil fuel use might be driven by better alternatives that emerge over the

next century.’ He refers to ‘notional scenarios for a fossil fuel era of limited duration.’
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suggesting an average readership of tens to hundreds3.
Most texts are highly technical, intellectually inacces-
sible for laypersons, and of little interest to the general
public or policymakers. Most scientific journals and
conference proceedings are only circulated to aca-
demic libraries and require a paid subscription,
making them physically inaccessible for the general
public, too. Obtaining academic documents for this
study, for example, required access to libraries at
Harvard University and Massachusetts Institute of
Technology and international interlibrary loans. By
contrast, Mobil/ExxonMobil bought AGW adverto-
rials in the NYT specifically to allow ‘the public to
know where we stand’ [137]. Readerships were in the
millions [29]. The company took out an advertorial
3 Citation counts were sourced predominantly from Google Scholar
and, when occasionally not available there, from Web of Science.
IPCC reports and a handful of non-applicable documents, such as
drafts, were excluded.
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every Thursday between 1972 and 2001 [29]. They
paid a discounted price of roughly $31 000 (2016
USD) per advertorial and bought one-quarter of all
advertorials on the Op-Ed page, ‘towering over the
other sponsors’ according to reviews of Mobil’s
advertorials by Brown, Waltzer, and Waltzer [19,
29]. ‘After [experimentally] examining the effects of an
actual ExxonMobil advertorial that appeared on the
pages of The New York Times,’ Cooper and Nownes
observed ‘that advertorials substantially affect levels of
individual issue salience . . . .’ [20]

Third, ExxonMobil’s advertorials included several
instances of explicit factual misrepresentation. As
discussed in section 3.1.5, an ExxonMobil advertorial
in 2000 directly contradicted the IPCC and presented
‘very misleading’ data, according to the scientist who
produced the data [105, 106]. Another advertorial, in
1996, claimed that ‘greenhouse-gas emissions, which
have a warming effect, are offset by another



ExxonMobil scientists 
predominantly acknowledged 

that AGW is real, 
human-caused, serious, and 
solvable, while recognizing 

uncertainties.

ExxonMobil’s advertorials 
overwhelmingly expressed 

doubt that AGW is real, 
human-caused, serious, or 

solvable.

ExxonMobil internally 
acknowledged 

the business threat and 
uncertainties of AGW.

Other inside and outside lobbying to influence 
policy and legislation, both directly and 
through third-party organizations.

INTERNAL 
DOCUMENTS

PEER-
REVIEWED

PUBLICATIONS ADVERTORIALS

Set up research team: conducted in-house 
research published in peer-reviewed 
journals; monitored scientific literature.

Outside lobbying: PR strategy targeting 
    non-scientific ‘opinion leaders’ includes   
       advertorials in The New York Times and 
           other newspapers. Aim to ‘emphasize 
               the uncertainty.’

     Corporate awareness and 
‘public relations value.’

LOBBYIN
G

S
C

IENTIFIC

R
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Figure 3. Summary of ExxonMobil’s strategic approach to AGW communication. Inside lobbying and outside lobbying are two
classes of special interest group spending: inside lobbying is direct access to and contact with those who make and implement public
policy, whereas outside lobbying aims to bring the views of the special interest and the pressure of public opinion to bear on decision
makers [19–21, 29]. Advertorials are one technique of outside lobbying. Quotation sources: ‘public relations value’ [145], ‘opinion
leaders’ [146], ‘emphasize the uncertainty’ [147].
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combustion product–particulates–which leads to cool-
ing’ [138]. In 1985, ExxonMobil scientists had reported
being ‘not very convinc[ed]’ by the argument that
‘aerosol particulates . . . compensat[e] for, and may
even overwhelm, the fossil-fuel CO2 greenhouse
warming’ [103]. By 1995, the IPCC had rejected it [71].

We acknowledge that textual analysis is inherently
subjective: words have meaning in context. Particular
coding assignments may therefore be debatable,
depending on how the meaning and context of
individual quotations and figures are interpreted.
However, the intercoder reliability and agreement of
our content analyses are consistently high (section
S1.7, supplementary information). While one might
disagree about the interpretation of specific words, the
overall trends between document categories are clear
(table S3, supplementary information).

In figure 3, we summarize ExxonMobil’s strategic
approach to AGW research and communication.
Internal documents show that by the early 1980s,
ExxonMobil scientists and managers were sufficiently
informed about climate science and its prevailing
uncertainties to identify AGW as a potential threat to
its business interests. This awareness apparently came
from a combination of prior research and expert
advice. For example, in 1979 and 1980, university
researcher Andrew Callegari co-authored two peer-
reviewed articles acknowledging that ‘the climatic
implications of fossil fuel carbon dioxide emissions
have been recognized for some time’ [139, 140]. The
14
authors articulated the ‘climatically huge’ temperature
increases and ecological impacts that would result ‘if a
significant fraction of the fossil fuel reserve is burned’
(section S5, supplementary information). In 1980,
Callegari joined Exxon, and the next year took over its
CO2 research efforts [141]. His papers were frequently
cited in company publications [97, 142–144].

Around this time, ExxonMobil set up two parallel
initiatives: climate science research, and a compli-
mentary public relations campaign (left and right
branches of figure 3). According to a 1978 ‘Request for
a credible scientific team,’ these initiatives targeted
four audiences: the scientific community, government,
Exxon management, and the general public and
policymakers [145].

4.1. Scientific community
From approximately 1979 to 1982, the Exxon Research
and Engineering (ER&E) Company pursued three
major AGW research projects. ExxonMobil’s 2015
statement that two of the projects ‘had nothing to do
with CO2 emissions’ [148] is contradicted by internal
documents [111, 149, 150]. In the early 1980s, these
major research initiatives were discontinued amidst
budget cuts [111, 151]. In 1984, ER&E characterized
its approaches: ‘Establish a scientific presence through
research program in climate modeling; selective
support of outside activities; maintain awareness of
new scientific developments’ [152]. In 1986, scientist
Haroon Kheshgi joined ER&E [153], and was
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henceforth ExxonMobil’s principal (and only consis-
tent) academic author, co-authoring 72% (52/72) of
all analyzed peer-reviewed work (79% since his
hiring). Indeed, the metadata title of the ‘Exxon
Mobil Contributed Publications’ file is ‘Haroon’s CV’
[15].

4.2. Government
As a 1980 ‘CO2 Greenhouse Communications Plan’
explained, ‘The research is . . . significant to Exxon
since future public decisions aimed at controlling the
buildup of atmospheric CO2 could impose limits on
fossil fuel combustion’ [146]. The scientific research, a
1982 letter described, helped ‘to provide Exxon with
the credentials required to speak with authority in this
area’ [99]. ExxonMobil appealed to its research
credentials in communications with government
officials [84].

4.3. Exxon management
A 1981 ‘Review of Exxon climate research’ observes
that ‘projects underway and planned on CO2 . . . are
providing an opportunity for us to develop a detailed
understanding of the total Federal atmospheric CO2

program which the Corporation needs for its own
planning . . . ’ [111].

4.4. Public and policymakers
The company’s climate science research offered ‘great
public relations value,’ observed a 1978 memo [145].
In 1980, with input from outside public relations
counsel, Exxon developed a ‘CO2 Greenhouse
Communications Plan,’ including advertorials, to
target ‘opinion leaders who are not scientists’ [146,
147]. By 1988�9, this plan explicitly aimed to ‘extend
the science’ and ‘emphasize the uncertainty in
scientific conclusions regarding the potential en-
hanced Greenhouse effect’ [131, 147]. That year, 1989,
they ran their first AGW advertorial. ExxonMobil’s
interest in influencing the non-scientific public and
policymakers helps explain our key observation: the
discrepancy between internal and academic docu-
ments versus advertorials concerning AGW as real,
human-caused, serious, and solvable.
5. Conclusion

Available documents show a discrepancy between what
ExxonMobil’s scientists and executives discussed
about climate change privately and in academic circles
and what it presented to the general public. The
company’s peer-reviewed, non-peer-reviewed, and
internal communications consistently tracked evolv-
ing climate science: broadly acknowledging that AGW
is real, human-caused, serious, and solvable, while
identifying reasonable uncertainties that most climate
scientists readily acknowledged at that time. In
contrast, ExxonMobil’s advertorials in the NYT
15
overwhelmingly emphasized only the uncertainties,
promoting a narrative inconsistent with the views of
most climate scientists, including ExxonMobil’s own.
This is characteristic of what Freudenberg et al term
the Scientific Certainty Argumentation Method
(SCAM)—a tactic for undermining public under-
standing of scientific knowledge [57, 58]. Likewise, the
company’s peer-reviewed, non-peer-reviewed, and
internal documents acknowledge the risks of stranded
assets, whereas their advertorials do not. In light of
these findings, we judge that ExxonMobil’s AGW
communications were misleading; we are not in a
position to judge whether they violated any laws.
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New Shell Oil Documents: “Dirty Pearls” Investigation 2023-24

A new collection on ClimateFiles of old Shell documents around climate change is published below.

These documents were uncovered during �ve years of research by Vatan Hüzeir of Changerism, while

a PhD candidate at Erasmus University Rotterdam, as part of his investigation entitled, Dirty pearls:

SEARCH

Hard to Find Documents All in One Place

https://changerism.com/
https://www.climatefiles.com/
https://www.climatefiles.com/


exposing Shell’s hidden legacy of climate change accountability, 1970-1990.

New reporting with additional documents published on January 18, 2024 by DeSmog

The �rst stories on this material were published on April 1, 2023 by DeSmog:

and by Follow The Money in the Netherlands:

https://www.desmog.com/2024/01/17/new-shell-files-could-aid-climate-cases-attorneys-say/
https://www.desmog.com/2024/01/17/new-shell-files-could-aid-climate-cases-attorneys-say/
https://www.desmog.com/2024/01/17/new-shell-files-could-aid-climate-cases-attorneys-say/
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https://www.ftm.eu/articles/shell-climate-coal?utm_campaign=Birte-Schohaus&utm_source=article&utm_medium=link&share=uQWfkjf1HKYOHECJf9IP11NFeMtaZAjFdsOhcKEC7QnphxLlUeiRNARhMl%2BmUcI%3D


Videos unearthed in the Dirty Pearls investigation

Shell 1981 documentary �lm: “Time For Energy”, touting coal as the only replacement for oil.

Shell TV Advertising examples 1973-2007 eraShell TV Advertising examples 1973-2007 era

1981 Shell documentary: "Time For Energy"1981 Shell documentary: "Time For Energy"

https://www.ftm.eu/articles/shell-climate-coal?utm_campaign=Birte-Schohaus&utm_source=article&utm_medium=link&share=uQWfkjf1HKYOHECJf9IP11NFeMtaZAjFdsOhcKEC7QnphxLlUeiRNARhMl%2BmUcI%3D
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https://www.youtube.com/watch?v=0Cm-0_DWQ30
https://www.youtube.com/watch?v=JKDBXjlV4-M


Documents from the Dirty Pearls Investigation







Page 1 of 1992 Internal Shell Group Planning report Potential Augmented Greenhouse E�ect and
Depletion of the Ozone Layer

https://www.documentcloud.org/documents/24359060-1992-internal-shell-group-planning-report-potential-augmented-greenhouse-effect-and-depletion-of-the-ozone-layer#document/p1
https://www.documentcloud.org/documents/24359060-1992-internal-shell-group-planning-report-potential-augmented-greenhouse-effect-and-depletion-of-the-ozone-layer#document/p1


Page 1 of Shell Briefing Service Air pollution An oil industry perspective nr1 1987

https://www.documentcloud.org/documents/24359057-shell-briefing-service-air-pollution-an-oil-industry-perspective-nr1-1987#document/p1


Page 39 of Shell Sustainability report 1998 Post GCC membership version

https://www.documentcloud.org/documents/24359055-shell-sustainability-report-1998-post-gcc-membership-version#document/p39


Shell note on leaving the Global Climate Coalition (p. 41)

The whole collection can be searched on DocumentCloud below:

https://www.documentcloud.org/documents/24359055-shell-sustainability-report-1998-post-gcc-membership-version#document/p41/a2422303
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The forgotten oil ads that told us 
climate change was nothing 

This article is more than 2 years old 

Since the 1980s, fossil fuel firms have run ads touting climate denial messages – 

many of which they’d now like us to forget. Here’s our visual guide 

by Geoffrey Supran and Naomi Oreskes 
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Why is meaningful action to avert the climate crisis proving so difficult? It is, at least 
in part, because of ads. 

The fossil fuel industry has perpetrated a multi-decade, multibillion dollar 
disinformation, propaganda and lobbying campaign to delay climate action by 
confusing the public and policymakers about the climate crisis and its solutions. This 
has involved a remarkable array of advertisements – with headlines ranging from 
“Lies they tell our children” to “Oil pumps life” – seeking to convince the public that 
the climate crisis is not real, not human-made, not serious and not solvable. The 
campaign continues to this day. 
As recently as last month, six big oil CEOs were summoned to US Congress to answer 
for the industry’s history of discrediting climate science – yet they lied under oath 
about it. In other words, the fossil fuel industry is now misleading the public about 
its history of misleading the public. 
We are experts in the history of climate disinformation, and we want to set the record 
straight. So here, in black and white (and color), is a selection of big oil’s thousands 
of deceptive climate ads from 1984 to 2021. This isn’t an exhaustive analysis, of 
which we have published several, but a brief, illustrated history – like the “sizzle 
reels” that creatives use to highlight their best work – of the 30-plus year evolution of 
fossil fuel industry propaganda. This is big oil’s PR sizzle reel. 

Early days: learning to spin 

Humble Oil (now ExxonMobil) was not self-conscious about the potential 
environmental impacts of its products in this 1962 advertisement touting “Each day 
Humble supplies enough energy to melt 7 million tons of glacier!” 
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• Life Magazine, 1962 

The truth behind the ad: Three years earlier, in 1959, America’s oil bosses had 
been warned that burning fossil fuels could lead to global heating “sufficient to melt 
the icecap and submerge New York”. 
Their knowledge only grew. A 1979 internal Exxon study warned of “dramatic 
environmental effects” before 2050. “By the late 1970s”, a former Exxon scientist 
recently recalled, “global warming was no longer speculative”.’ 

 

‘Reposition global warming as theory (not fact)’ 

In 1991, Informed Citizens for the Environment, a front group of coal and utility 
companies announced that “Doomsday is cancelled” and asked, “Who told you the 
earth was warming … Chicken Little?” They complained about “weak” evidence, 
“non-existent” proof, inaccurate climate models and asserted that the physics was 
“open to debate”. 
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• Both ads from the Informed Citizens for the Environment, 1991 

The truth behind the ads: Instead of warning the public about global heating or 
taking action, fossil fuel companies stayed silent as long as they could. In the late 
1980s, however, the world woke up to the climate crisis, marking what Exxon called a 
“critical event”. The fossil fuel industry’s PR apparatus swung into action, 
implementing a strategy straight out of big tobacco’s playbook: to weaponize science 
against itself. 
A 1991 memo by Informed Citizens for the Environment made that strategy explicit: 
“Reposition global warming as theory (not fact).” 

 

‘Emphasize the uncertainty’ 

Mobil and ExxonMobil ran one of the most comprehensive climate 
denial campaigns of all time, with a foray in the 1980s, a blitz in the 1990s and 
continued messaging through the late 2000s. Their climate “advertorials” – 
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advertisements disguised as editorials – appeared in the op-ed page of the New York 
Times and other newspapers and were part of what scholars have called “the longest, 
regular (weekly) use of media to influence public and elite opinion in contemporary 
America”. 
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• Left: New York Times, 1984. Right: New York Times, 1993 

Between 1996 and 1998, for instance, Mobil ran 12 advertorials timed with the 1997 
UN Kyoto negotiations that questioned whether the climate crisis is real and human-
made and 10 that downplayed its seriousness. “Reset the alarm,” one ad suggested. 
“Let’s not rush to a decision at Kyoto … We still don’t know what role man-made 
greenhouse gases might play in warming the planet.” 
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• Left: New York Times, 1997. Right: New York Times, Wall Street Journal and other 

publications, 2000 

The truth behind the ads: “Exxon’s position”, instructed internal strategy memos 
from 1988-89, was to “extend the science” and “emphasize the uncertainty in 
scientific conclusions” about the climate crisis. Or as a 1998 “Action Plan” by Exxon, 
Chevron, API, utilities companies and others declared: “Victory will be achieved 
when average citizens” and the “media ‘understands’ (recognizes) uncertainties in 
climate science”. 
ExxonMobil continued to fund climate denial through at least 2018. One of their 
2004 advertorials claimed “scientific uncertainties” precluded “determinations 
regarding the human role in recent climate change”. That was untrue. Nine years 
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earlier, the UN’s Intergovernmental Panel on Climate Change had concluded a 
“discernible human influence on global climate”. ExxonMobil’s chief climate scientist 
was a contributing author to the report. 

 

Economic scaremongering 

“Don’t risk our economic future,” implored the Global Climate Coalition, a front 
group for utility, oil, coal, mining, railroad and car companies. This 1997 ad also 
targeted the Kyoto negotiations and was part of a $13m campaign that was so 
successful that the White House told GCC: President Bush “rejected Kyoto, in part, 
based on input from you”. 
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• Global Climate Coalition, 1997 

The truth behind the ad: Put “emphasis on costs/political realities”, instructed a 
1989 Exxon strategy memo. Just as the fossil fuel 
industry funded contrarian scientists to deny climate science, it 
also touted the flawed economic analyses of industry-funded economists. 
The best predictors of fossil fuel industry ad spending are media scrutiny and 
political activity. Today, economic scaremongering has gone digital, with 
huge spikes in television and social media ad spending by oil lobbies each time 
climate regulations loom. In the runup to the 2018-20 US midterm and presidential 
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elections, ExxonMobil spent more on political advertising on Facebook and 
Instagram than any other company in the world (except Facebook itself). 

 

It’s not our fault, it’s yours 

From 2004 to 2006, a $100m-plus a year BP marketing campaign “introduced the 
idea of a ‘carbon footprint’ before it was a common buzzword”, according to the PR 
agent in charge of the campaign. The targets of this campaign were the “routine 
human activities” and “lifestyle choices” of “individuals” and the “average American 
household”. In 2019, BP ran a new “Know your carbon footprint” campaign on social 
media. 
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• Both ads were published in various publications from 2004 to 2006. 

The truth behind the ads: Big oil’s rhetoric has evolved from outright denial to more 
subtle forms of propaganda, including shifting responsibility away from companies 
and on to consumers. This mimics big tobacco’s effort to combat criticism and 
defend against litigation and regulation by “casting itself as a kind of neutral 
innocent, buffeted by the forces of consumer demand”. 

 

Greenwashing: talk clean, act dirty 
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“We’re partnering with major universities to develop the next generation of biofuels,” 
said Chevron in 2007. This is also a top talking point of BP, ExxonMobil and others. 
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• The New Yorker, 2007 
ExxonMobil has been trumpeting its research into algae biofuels for more than a 
decade – from black-and-white print ads (2009) to digital commercials (2018-21). 
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• New York Times, 2009 
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• New York Times, 2018 

The truth behind the ads: Greenwashing confers companies with an aura of 
environmental credibility while distracting from their anti-science, anti-clean energy 
disinformation, lobbying and investments. The goal is to defend what BP calls a 
company’s “social license to operate”. 
One way fossil fuel companies give themselves a green sheen is to establish – then 
boast about – what a 1998 API strategy memo termed “cooperative relationships” 
with reputable academic institutions. Big oil’s colonization of academia is pervasive. 
Shell’s ongoing sponsorship of the London Science Museum’s climate exhibition 
comes with a gagging clause prohibiting the museum from discrediting the 
company’s reputation. 
As for algae: America’s five largest oil and gas companies spent $3.6bn on corporate 
reputation advertising between 1986 and 2015. ExxonMobil has spent more on 
advertising than on algae research. 

 

‘We’re part of the solution!’ 

BP “developed an ‘all of the above’ strategy” for marketing energy from 2006 to 
2008, “before any presidential candidates spoke of the same”, according to BP’s PR 
lead. 
Big oil continues to promote this narrative of “fossil fuel solution-ism’, including its 
“all of the above” language, on social media, in Congress and in paid-for, 
pretend editorials in the Washington Post. To make this spin stick, fossil fuel 
companies have been calling methane “clean” since at least the 1980s. “Natural gas is 
already clean,” said API Facebook ads and billboards last year. 
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• One of BP’s many ‘all of the above’ ads grouping oil and natural gas with renewable 

sources 
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• American Petroleum Institute native advertising in the Washington Post, 2021 

The truth behind the ads: In contradiction to the science of stopping global heating, 
big oil asserts that fossil fuels will be essential for the foreseeable future. The “all of 
the above” energy mantra was – as BP’s advertising creative put it – “co-opted by 
politicians in 2008” and became a centerpiece of the Obama administration’s energy 
policies. The campaign also positioned methane as a “clean bridge” fuel. 
Like “clean coal”, calling methane “clean”, “cleanest” or “low-carbon” has 
been deemed false advertising by regulators. 
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