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APPLICATION OF THE INTERNATIONAL CONVENTION FOR THE SUPPRESSION 
OF THE FINANCING OF TERRORISM AND OF THE INTERNATIONAL 

CONVENTION ON THE ELIMINATION OF ALL FORMS 
OF RACIAL DISCRIMINATION 

 
(UKRAINE v. RUSSIAN FEDERATION) 

 
 
 

 General background  Proceedings instituted by Ukraine in January 2017 following events 
which occurred from early 2014 in eastern Ukraine and in Crimean peninsula  Subject-matter of 
dispute  Dispute brought under International Convention for the Suppression of the Financing of 
Terrorism (ICSFT) and International Convention on the Elimination of All Forms of Racial 
Discrimination (CERD)  Jurisdiction of the Court limited to alleged violations of those two 
Conventions. 

*        * 

 International Convention for the Suppression of the Financing of Terrorism. 

 Preliminary issue  “Clean hands” doctrine  Doctrine cannot be applied in inter-State 
dispute where the Court’s jurisdiction is established and application is admissible  Invocation of 
“clean hands” doctrine as defence on merits rejected. 

* 
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 Interpretation of term “funds” as defined in Article 1, paragraph 1, of ICSFT in accordance 
with Articles 31 to 33 of 1969 Vienna Convention  In defining “funds”, text of Article 1, 
paragraph 1, makes broad reference to “assets of every kind”  Context indicates that term 
“funds” is confined to resources possessing financial and monetary character and does not extend 
to means used to commit acts of terrorism  According to object and purpose, ICSFT specifically 
concerns the financing aspect of terrorism  Interpretation confirmed by travaux préparatoires  
The Court’s conclusion that term “funds” refers to resources provided or collected for their 
monetary value and does not include means used to commit acts of terrorism, including weapons or 
training camps  Consequently, alleged supply of weapons to armed groups operating in Ukraine 
and alleged organization of training for their members fall outside material scope of ICSFT. 

 Offence of terrorism financing under Article 2, paragraph 1, of ICSFT  Scope ratione 
personae  Financing of terrorism by a State outside scope of ICSFT  States are required to act 
to suppress and prevent commission of offence of terrorism financing by all persons, including by 
State officials  Scope ratione materiae  Distinction between offence of terrorism financing in 
chapeau of Article 2, paragraph 1, of ICSFT and categories of underlying offences in Article 2, 
paragraph 1 (a) and (b) (Predicate acts)  Term “offences set out in Article 2” in ICSFT only refers 
to terrorism financing in the chapeau  Mental elements of offence of terrorism financing  Funds 
to be provided or collected either with the “intention” or in the “knowledge” that they will be used 
to carry out predicate acts  Not necessary that funds actually used to carry out predicate acts  
Reliance by Ukraine upon mental element of “knowledge”  Ordinary meaning of term 
“knowledge”  Funder must have been aware that funds were to be used to carry out a predicate 
act  “Knowledge” to be determined on basis of objective factual circumstances  Whether groups 
notorious for committing predicate acts or were characterized as “terrorist” by United Nations 
organ  Characterization by a single State of organization or group as “terrorist” insufficient. 

 Proof of predicate acts  Offence of terrorism financing distinct from commission of 
predicate acts  Not necessary to determine whether incidents alleged by Ukraine constitute 
predicate acts  Insufficient evidence to characterize armed groups implicated by Ukraine in 
commission of alleged predicate acts as groups notorious for committing such acts. 

 Questions of proof  Claims do not require application of heightened standard of proof  
The Court will determine whether evidence is convincing  Evidential threshold differs depending 
on nature of obligation imposed by particular provision of ICSFT invoked. 

* 

 Alleged violations of obligations under ICSFT. 
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 Obligation of States parties under Article 8 of ICSFT  Applicant’s claim primarily concerns 
alleged obligation to freeze funds  Evidentiary threshold  Obligation to freeze funds comes into 
operation if State party has reasonable grounds to suspect that funds were used or allocated for 
purpose of terrorism financing  Notes Verbales and requests for legal assistance do not contain 
sufficiently specific and detailed evidence to give Russian Federation reasonable grounds to suspect 
that funds were allocated for carrying out predicate acts  Not established that Russian Federation 
violated its obligations under Article 8, paragraph 1, of ICSFT. 

 Obligations of State parties under Article 9, paragraph 1, of ICSFT  Relatively low 
evidentiary threshold for obligation to arise  Article 9 does not however require initiation of 
investigation into unsubstantiated allegations of terrorism financing  Information provided by 
Ukraine to Russian Federation met evidentiary threshold  Respondent required to undertake 
investigation  Failure of Russian Federation to fulfil its obligation  Violation by Russian 
Federation of its obligations under Article 9, paragraph 1, of ICSFT. 

 Obligations of States parties under Article 10, paragraph 1, of ICSFT  Applicant’s 
allegation relates to obligation to prosecute  Obligation to prosecute is ordinarily implemented 
after conduct of an investigation  Article 10 does not impose absolute obligation  Competent 
authorities to determine whether prosecution warranted based on available evidence and applicable 
legal rules  Reasonable grounds must exist to suspect that an offence of terrorism financing has 
been committed  Information provided by Ukraine to Russian Federation did not meet that 
threshold  Respondent not under obligation to submit any specific cases to competent authorities 
for purpose of prosecution  Not established that Russian Federation violated its obligations under 
Article 10, paragraph 1, of ICSFT. 

 Obligation of States parties under Article 12 of ICSFT  Of 12 requests for legal assistance 
by Ukraine, only three concerned allegations regarding provision of funds to persons or 
organizations engaged in commission of predicate acts  Requests did not describe in any detail 
the commission of alleged predicate acts by recipients of funds  No indication that alleged funders 
knew that funds provided would be used for commission of predicate acts  Requests did not give 
rise to obligation for Russian Federation to provide legal assistance for terrorism financing 
investigations  Not established that Russian Federation violated its obligations under Article 12, 
paragraph 1, of ICSFT. 

 Obligation of States parties under Article 18, paragraph 1, of ICSFT  Not necessary to find 
that offence of terrorism financing has been committed for a State party to have breached its 
obligations under Article 18, paragraph 1  Ordinary meaning of term “all practicable measures” 
encompasses all reasonable and feasible measures  Such measures may include legislative and 
regulatory measures  Ukraine did not point to specific measures that Russian Federation failed to 
take to prevent terrorism financing offences  Russian Federation not under obligation to restrict 
all funding for the “Donetsk People’s Republic” (DPR) and the “Luhansk People’s Republic” 
(LPR)  Russian Federation not under obligation to designate a group as a terrorist entity under  
  



- 4 - 

its domestic law  Russian Federation had no reasonable grounds to suspect the funds in question 
were to be used for purpose of terrorism financing  Not established that Russian Federation 
violated its obligations under Article 18, paragraph 1, of ICSFT. 

* 

 Remedies in respect of claims under ICSFT. 

 Declaration by the Court that Russian Federation violated its obligations under Article 9, 
paragraph 1, of ICSFT and continues to be required to undertake investigations into sufficiently 
substantiated allegations of acts of terrorism financing in eastern Ukraine  Not necessary or 
appropriate to grant any of the other forms of relief requested. 

*        * 

 International Convention on the Elimination of All Forms of Racial Discrimination (CERD). 

 Preliminary issues  Doctrine of “clean hands” not applicable  Reference to “campaign 
of racial discrimination” in 2019 Judgment on preliminary objections  Pattern of racial 
discrimination needs to be established  Burden of proof varies depending on type of facts to be 
established  Standard of proof varies depending on gravity of allegation  Convincing evidence 
necessary in present case  Probative value of evidence  Meaning of “racial discrimination” 
under Article 1, paragraph 1, of CERD  Neutral measure may be discriminatory if it produces 
disparate adverse effect on rights of a person or a group protected under CERD  Crimean Tatars 
and ethnic Ukrainians in Crimea are ethnic groups protected under CERD. 

* 

 Alleged violations by Respondent of Articles 2 and 4 to 7 of CERD. 

 Incidents of physical violence directed at Crimean Tatars and ethnic Ukrainians in Crimea  
Individuals targeted for their political and ideological positions  Any disparate adverse effect on 
rights of Crimean Tatars and ethnic Ukrainians may be the result of political opposition and not 
related to prohibited grounds  Physical violence in Crimea not only suffered by Crimean Tatars 
and ethnic Ukrainians  Alleged violation of duty to investigate allegations of racial discrimination 
not substantiated  Violations by Russian Federation of its obligations under CERD on account of 
incidents of physical violence not established. 
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 Law enforcement measures, including searches, detentions and prosecutions directed at 
persons of Crimean Tatar origin  Disparate adverse effect of measures on rights of persons of 
Crimean Tatar origin  Measures not based on prohibited grounds  Allegations of failure by 
Russian Federation to adopt measures for prevention, eradication and punishment of hate speech 
not established  The Court not convinced that Russian Federation engaged in discriminatory law 
enforcement measures against Crimean Tatars based on ethnic origin. 

 Measures taken against the Mejlis  Measures were taken in response to political 
opposition  Not established that measures were based on ethnic origin of targeted persons. 

 Ban on the Mejlis  Role of the Mejlis in representing Crimean Tatar community  The 
Mejlis is executive body of the Qurultay  Qurultay not banned  Ban on the Mejlis produced 
disparate adverse effect on rights of persons of Crimean Tatar origin  Ban on the Mejlis appears 
due to political activities of some of its leaders rather than based on ethnic origin  Not established 
that Russian Federation violated its obligations under CERD by imposing ban on the Mejlis. 

 Measures relating to citizenship  Russian Federation applies citizenship régime in Crimea 
to all persons over whom it exercises jurisdiction  Not established that Respondent violated its 
obligations under CERD as a result of citizenship régime in Crimea. 

 Restrictions relating to gatherings of cultural importance to Crimean Tatars and ethnic 
Ukrainians  Measures produced disparate adverse effect on rights of Crimean Tatars and ethnic 
Ukrainians  Restrictions not based on prohibited grounds  Not established that Russian 
Federation violated its obligations under CERD by imposing restrictions on certain gatherings of 
ethnic cultural importance. 

 Measures restricting Crimean Tatar and Ukrainian media outlets  Measures not based on 
ethnic origin of persons affiliated with those media outlets  Not established that Respondent 
violated its obligations under CERD by restricting Crimean Tatar and ethnic Ukrainian media. 

 Measures relating to cultural heritage of Crimean Tatar and ethnic Ukrainian communities  
Not established that any differentiation of treatment of persons affiliated with ethnic Ukrainian 
cultural institutions in Crimea based on ethnic origin  Not established that Russian Federation 
violated its obligations under CERD by taking measures relating to cultural heritage of Crimean 
Tatar and ethnic Ukrainian communities. 

 Measures relating to education in Crimea  Restrictive measures taken by a State with 
respect to education in a minority language may fall within scope of CERD  Decline noted in 
number of students receiving education in Ukrainian language between 2014 and 2016  Disparate 
adverse effect on rights of ethnic Ukrainian families  Russian Federation not in compliance with 
its duty to protect rights of ethnic Ukrainians to have access to education in Ukrainian language   
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The Court unable to conclude on basis of evidence that quality of education in Crimean Tatar 
language has significantly deteriorated since 2014  The Court’s finding that there is pattern of 
racial discrimination with regard to school education in Ukrainian language, but that no such 
pattern is established with regard to school education in Crimean Tatar language. 

 Russian Federation has violated Article 2 (1) (a) and Article 5 (e) (v) of CERD with regard to 
implementation of school education in Ukrainian language. 

* 

 Remedies in respect of claims under CERD. 

 Declaration by the Court that Russian Federation has acted in violation of Article 2 (1) (a) of 
CERD and Article 5 (e) (v) of CERD  Not necessary or appropriate to order any other remedy 
requested. 

*        * 

 Alleged violation of obligations under Order on provisional measures of 19 April 2017. 

 Finding that Russian Federation, by maintaining ban on the Mejlis, has violated first 
provisional measure  Finding is independent of conclusion that ban on the Mejlis not in violation 
of Russian Federation’s obligations under CERD  Finding that Russian Federation has not 
violated second provisional measure requiring Respondent to ensure availability of education in 
Ukrainian language  Finding that Russian Federation, by recognizing the DPR and the LPR as 
independent States and by launching “special military operation” against Ukraine, has violated its 
obligation regarding non-aggravation of dispute. 

* 

 Remedies in respect of violations of provisional measures. 

 Declaration by the Court that Russian Federation acted in breach of provisional measures 
indicated in Order of 19 April 2017 provides adequate satisfaction to Ukraine  Not necessary or 
appropriate to order any other remedy requested. 
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JUDGMENT 
 
 
 

Present: President DONOGHUE; Judges TOMKA, ABRAHAM, BENNOUNA, YUSUF, XUE, 
SEBUTINDE, BHANDARI, SALAM, IWASAWA, NOLTE, CHARLESWORTH, BRANT; 
Judges ad hoc POCAR, TUZMUKHAMEDOV; Registrar GAUTIER. 

 
 
 In the case concerning the application of the International Convention for the Suppression of 
the Financing of Terrorism and of the International Convention on the Elimination of All Forms of 
Racial Discrimination, 

 between 

Ukraine, 

represented by 

HE Mr Anton Korynevych, Ambassador-at-Large, Ministry of Foreign Affairs of Ukraine,  

 as Agent; 

Ms Oksana Zolotaryova, Director General for International Law, Ministry of Foreign Affairs 
of Ukraine,  

 as Co-Agent; 

Ms Marney L. Cheek, Covington & Burling LLP, member of the Bars of the Supreme Court 
of the United States of America and the District of Columbia, 

Mr Jonathan Gimblett, Covington & Burling LLP, member of the Bars of the District of 
Columbia and the State of Virginia, solicitor of the Senior Courts of England and Wales, 

Mr Harold Hongju Koh, Sterling Professor of International Law, Yale Law School, member 
of the Bars of the State of New York and the District of Columbia, 

Mr Jean-Marc Thouvenin, Professor at the University of Paris Nanterre, Secretary-General of 
the Hague Academy of International Law, associate member of the Institut de droit 
international, member of the Paris Bar, Sygna Partners, 

Ms Clovis Trevino, Covington & Burling LLP, member of the Bars of the District of Columbia 
and the State of New York, 

Mr David M. Zionts, Covington & Burling LLP, member of the Bars of the Supreme Court of 
the United States of America and the District of Columbia, 

 as Counsel and Advocates; 
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Mr Andrii Pasichnyk, Deputy Director, Department of International Law, Ministry of Foreign 
Affairs of Ukraine, 

Ms Anastasiia Mochulska, Department of International Law, Ministry of Foreign Affairs of 
Ukraine, 

Ms Mariia Bezdieniezhna, Counsellor, Embassy of Ukraine in the Kingdom of the 
Netherlands, 

Mr Volodymyr Shkilevych, Covington & Burling LLP, member of the Bar of the State of 
New York, 

Ms Amanda Tuninetti, Covington & Burling LLP, member of the Bars of the State of 
New York and the District of Columbia, 

Ms Ariel Rosenbaum, Covington & Burling LLP, member of the Bars of the State of 
New York and the District of Columbia, 

Mr Paul Strauch, Covington & Burling LLP, member of the Bars of the District of Columbia 
and the State of California, 

Mr Minwoo Kim, Covington & Burling LLP, member of the Bars of the State of New York 
and the District of Columbia, 

Ms Jill Warnock, Covington & Burling LLP, member of the Bar of the District of Columbia, 

 as Counsel; 

Mr Refat Chubarov, Chairman of the Mejlis of the Crimean Tatar People, 

Mr Pavlo Kushch, Metropolitan of Simferopol and Crimea Klyment, Head of the Crimean 
Eparchy of the Orthodox Church of Ukraine, 

Major General Victor Trepak, Defence Intelligence, Ministry of Defence of Ukraine, 

Mr Dmytro Zyuzia, Security Service of Ukraine, 

Mr Mykola Govorukha, Deputy Head of Unit, Office of the Prosecutor General of Ukraine, 

Ms Olha Kuryshko, Mission of the President of Ukraine in the Autonomous Republic of 
Crimea, 

Mr Anatolii Skoryk, Associate Professor, Kharkiv Air Force University, 

Ms Iulia Tyshchenko, Head of the Democratic Processes Support Program, Ukrainian Center 
for Independent Political Research, 

Lieutenant General (Retired) Christopher Brown, former Head of the Artillery Branch of the 
British Army, 

 as Members of the Delegation; 

Mr Fedir Venislavskyy, Defence Intelligence, Ministry of Defence of Ukraine, 
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Ms Ambria Davis-Alexander, Covington & Burling LLP, 

Mr Liam Tormey, Covington & Burling LLP, 

Ms Églantine Jamet, Sygna Partners, 

 as Assistants, 

 and 

the Russian Federation, 

represented by 

HE Mr Gennady Kuzmin, Ambassador-at-Large, Ministry of Foreign Affairs of the Russian 
Federation, 

HE Mr Alexander Shulgin, Ambassador of the Russian Federation to the Kingdom of the 
Netherlands, 

HE Ms Maria Zabolotskaya, Deputy Permanent Representative of the Russian Federation to 
the United Nations, 

 as Agents; 

Mr Hadi Azari, Professor of Public International Law at the Kharazmi University of Tehran, 
Legal Adviser to the Centre for International Legal Affairs of Iran, 

Mr Michael Swainston, KC, member of the Bar of England and Wales, Brick Court Chambers, 

Mr Jean-Charles Tchikaya, member of the Paris and Bordeaux Bars,  

Mr Kirill Udovichenko, Partner, Monastyrsky, Zyuba, Stepanov & Partners, 

Mr Sienho Yee, Changjiang Xuezhe Professor of International Law and Director of the 
Chinese Institute of International Law, China Foreign Affairs University, Beijing; member 
of the Bars of the United States Supreme Court and the State of New York; member of the 
Institut de droit international, 

 as Counsel and Advocates; 

Mr Dmitry Andreev, Counsel, Monastyrsky, Zyuba, Stepanov & Partners, 

Mr Konstantin Kosorukov, Head of Division, Legal Department, Ministry of Foreign Affairs 
of the Russian Federation, 

Mr Andrew Thomas, member of the Bar of England and Wales, Brick Court Chambers, 

 as Counsel; 

Mr Aider Abliatipov, Adviser to the President of the State Council of the Republic of Crimea, 
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Mr Mikhail Abramov, Senior Associate, Monastyrsky, Zyuba, Stepanov & Partners, 

Mr Yury Andryushkin, First Secretary, Legal Department, Ministry of Foreign Affairs of the 
Russian Federation, 

Mr Mikhail Averianov, First Secretary, Permanent Mission of the Russian Federation to the 
Organisation for Security and Co-operation in Europe, 

Mr Ruslan Bairov, Deputy Mufti of the Republic of Crimea, 

Ms Olga Chekrizova, First Secretary, Department for Multilateral Human Rights Cooperation, 
Ministry of Foreign Affairs of the Russian Federation, 

Mr Vladislav Donakanian, Attaché, Legal Department, Ministry of Foreign Affairs of the 
Russian Federation, 

Ms Kseniia Galkina, Second Secretary, Legal Department, Ministry of Foreign Affairs of the 
Russian Federation, 

Ms Victoria Goncharova, First Secretary, Permanent Representation of the Russian Federation 
to the Organisation for the Prohibition of Chemical Weapons, 

Ms Anastasia Khamenkova, Expert, Office of the Prosecutor General of the Russian 
Federation, 

Mr Stanislav Kovpak, Principal Counsellor, Department for Multilateral Human Rights 
Cooperation, Ministry of Foreign Affairs of the Russian Federation, 

Ms Marina Kulidobrova, Associate, Monastyrsky, Zyuba, Stepanov & Partners, 

Mr Artem Lupandin, Associate, Monastyrsky, Zyuba, Stepanov & Partners, 

Ms Tatiana Manezhina, Minister of Culture of the Republic of Crimea,  

Ms Daria Mosina, Second Secretary, Permanent Mission of the Russian Federation to the 
Organisation for Security and Co-operation in Europe,  

Mr Igor Nazaikin, Expert, Federal Financial Monitoring Service of the Russian Federation, 

Ms Emile Shirin, Assistant at the Department of Russian, Slavic and General Linguistics at 
the V. I. Vernadsky Crimean Federal University, 

Mr Ibraim Shirin, member of the Public Chamber of the Republic of Crimea, 

Ms Elena Stepanova, Expert, Prosecutor General’s Office of the Russian Federation, 

Mr Aider Tippa, Chairman of the State Committee on Inter-Ethnic Relations of the Republic 
of Crimea, 

Mr Aleksei Trofimenkov, Counsellor, Legal Department, Ministry of Foreign Affairs of the 
Russian Federation, 

Ms Kata Varga, Associate, Monastyrsky, Zyuba, Stepanov & Partners, 
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Ms Victoria Zabyyvorota, First Secretary, Second CIS Department, Ministry of Foreign 
Affairs of the Russian Federation, 

Mr Mikhail Zaitsev, Third Secretary, Legal Department, Ministry of Foreign Affairs of the 
Russian Federation, 

Ms Olga Zinchenko, Second Secretary, Department for Multilateral Human Rights 
Cooperation, Ministry of Foreign Affairs of the Russian Federation, 

Mr Nikolay Zinovyev, Senior Associate, Monastyrsky, Zyuba, Stepanov & Partners, 

 as Advisers, 

 THE COURT, 

 composed as above, 

 after deliberation, 

 delivers the following Judgment: 

 1. On 16 January 2017, the Government of Ukraine filed in the Registry of the Court an 
Application instituting proceedings against the Russian Federation with regard to alleged violations 
by the latter of its obligations under the International Convention for the Suppression of the Financing 
of Terrorism of 9 December 1999 (hereinafter the “ICSFT”) and the International Convention on the 
Elimination of All Forms of Racial Discrimination of 21 December 1965 (hereinafter “CERD”).  

 2. In its Application, Ukraine sought to found the jurisdiction of the Court on Article 24, 
paragraph 1, of the ICSFT and on Article 22 of CERD, in conjunction with Article 36, paragraph 1, 
of the Statute of the Court. 

 3. On 16 January 2017, Ukraine also submitted a Request for the indication of provisional 
measures, referring to Article 41 of the Statute and to Articles 73, 74 and 75 of the Rules of Court. 

 4. The Registrar immediately communicated the Application to the Government of the 
Russian Federation in accordance with Article 40, paragraph 2, of the Statute of the Court, and the 
Request for the indication of provisional measures, in accordance with Article 73, paragraph 2, of 
the Rules of Court. He also notified the Secretary-General of the United Nations of the filing of the 
Application and the Request for the indication of provisional measures by Ukraine. 

 5. In addition, by a letter dated 17 January 2017, the Registrar informed all Member States of 
the United Nations of the filing of the above-mentioned Application and Request for the indication 
of provisional measures. 

 6. Pursuant to Article 40, paragraph 3, of the Statute, the Registrar notified the Member States 
of the United Nations, through the Secretary-General, of the filing of the Application, by 
transmission of the printed bilingual text. 
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 7. By letters dated 20 January 2017, the Registrar notified both Parties that the Member of the 
Court of Russian nationality, referring to Article 24, paragraph 1, of the Statute, had informed the 
President of the Court of his intention not to participate in the decision of the case. Pursuant to 
Article 31 of the Statute and Article 37, paragraph 1, of the Rules of Court, the Russian Federation 
chose Mr Leonid Skotnikov to sit as judge ad hoc in the case. Following the resignation of 
Judge ad hoc Skotnikov on 27 February 2023, the Russian Federation chose Mr Bakhtiyar 
Tuzmukhamedov to sit as judge ad hoc.  

 8. Since the Court included upon the Bench no judge of Ukrainian nationality, Ukraine 
proceeded to exercise the right conferred upon it by Article 31 of the Statute to choose a judge ad hoc 
to sit in the case; it chose Mr Fausto Pocar. 

 9. By an Order of 19 April 2017, the Court, having heard the Parties, indicated the following 
provisional measures: 

 “(1) With regard to the situation in Crimea, the Russian Federation must, in 
accordance with its obligations under the International Convention on the Elimination 
of All Forms of Racial Discrimination,  

(a) Refrain from maintaining or imposing limitations on the ability of the Crimean Tatar 
community to conserve its representative institutions, including the Mejlis;  

(b) Ensure the availability of education in the Ukrainian language; 

 (2) Both Parties shall refrain from any action which might aggravate or extend 
the dispute before the Court or make it more difficult to resolve.” (I.C.J. Reports 2017, 
pp. 140-141, para. 106.) 

 10. In a letter dated 19 April 2018, Ukraine drew the Court’s attention to the Russian 
Federation’s alleged non-compliance with point (1) (a) of operative paragraph 106 of the Court’s 
Order on the Request for the indication of provisional measures (hereinafter the “Order indicating 
provisional measures” or “Order of 19 April 2017”). Following this communication, at the Court’s 
request, the Russian Federation provided information on measures that had been taken by it to 
implement point (1) (a) of operative paragraph 106 of the Court’s Order of 19 April 2017, and 
Ukraine furnished comments on that information. At the Court’s further request, additional 
information and comments were provided by the Parties. By letters dated 29 March 2019, the Parties 
were informed that the Court had considered and taken due note of the various communications 
submitted by them. It was further indicated in this respect that the issues raised in these 
communications may need to be addressed by the Court at a later juncture. It was also conveyed to 
the Parties that, in such an eventuality, they would be at liberty to raise any issues of concern relating 
to the provisional measures indicated by the Court.  

 11. Pursuant to the instructions of the Court under Article 43, paragraph 1, of the Rules of 
Court, the Registrar addressed to States parties to the ICSFT and to States parties to CERD the 
notifications provided for in Article 63, paragraph 1, of the Statute. In addition, with regard to both 
of these instruments, in accordance with Article 69, paragraph 3, of the Rules of Court, the Registrar 
addressed to the United Nations, through its Secretary-General, the notifications provided for in 
Article 34, paragraph 3, of the Statute.  
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 12. By an Order dated 12 May 2017, the President of the Court fixed 12 June 2018 and 12 July 
2019 as the respective time-limits for the filing of a Memorial by Ukraine and a Counter-Memorial 
by the Russian Federation. The Memorial of Ukraine was filed within the time-limit thus fixed. 

 13. On 12 September 2018, within the time-limit prescribed by Article 79, paragraph 1, of the 
Rules of Court of 14 April 1978 as amended on 1 February 2001, the Russian Federation raised 
preliminary objections to the jurisdiction of the Court and the admissibility of the Application. 
Consequently, by an Order of 17 September 2018, the President of the Court noted that, by virtue of 
Article 79, paragraph 5, of the Rules of Court of 14 April 1978 as amended on 1 February 2001, the 
proceedings on the merits were suspended, and, taking account of Practice Direction V, fixed 
14 January 2019 as the time-limit within which Ukraine could present a written statement of its 
observations and submissions on the preliminary objections raised by the Russian Federation. 
Ukraine filed such a statement within the time-limit so prescribed and the case thus became ready 
for hearing in respect of the preliminary objections. 

 14. Referring to Article 53, paragraph 1, of the Rules of Court, the Government of the State of 
Qatar asked to be furnished with copies of the Memorial of Ukraine and the preliminary objections 
of the Russian Federation filed in the case, as well as any documents annexed thereto. Having 
ascertained the views of the Parties in accordance with the same provision, the Court decided, taking 
into account the objection raised by one Party, that it would not be appropriate to grant that request. 
The Registrar duly communicated that decision to the Government of the State of Qatar and to the 
Parties.  

 15. Public hearings on the preliminary objections raised by the Russian Federation were held 
on 3, 4, 6 and 7 June 2019. In its Judgment of 8 November 2019, the Court found that it had 
jurisdiction on the basis of Article 24, paragraph 1, of the ICSFT to entertain the claims made by 
Ukraine under this Convention. In the same Judgment, the Court found that it had jurisdiction on the 
basis of Article 22 of CERD to entertain the claims made by Ukraine under this Convention and that 
the Application in relation to those claims was admissible.  

 16. By an Order of 8 November 2019, the Court fixed 8 December 2020 as the new time-limit 
for the filing of the Counter-Memorial of the Russian Federation. By Orders dated 13 July 2020 and 
20 January 2021, respectively, the Court, at the request of the Respondent, extended that time-limit 
first until 8 April 2021 and then until 8 July 2021. By an Order dated 28 June 2021, the President of 
the Court, at the request of the Respondent, further extended that time-limit to 9 August 2021. The 
Counter-Memorial was filed within the time-limit thus extended.  

 17. By an Order dated 8 October 2021, the Court authorized the submission of a Reply by 
Ukraine and a Rejoinder by the Russian Federation, and fixed 8 April 2022 and 8 December 2022 as 
the respective time-limits for the filing of those pleadings. By an Order dated 8 April 2022, at the 
request of the Applicant, the Court extended to 29 April 2022 and 19 January 2023 the respective 
time-limits for the filing of these pleadings. The Reply was filed within the time-limit thus extended. 
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 18. By Orders dated 15 December 2022 and 3 February 2023, respectively, the Court, at the 
request of the Respondent, extended the time-limit for the filing of the Rejoinder by the Russian 
Federation first until 24 February 2023 and then until 10 March 2023. The Rejoinder was filed within 
the time-limit thus extended. 

 19. By a letter dated 21 March 2023, the Registrar, acting pursuant to Article 69, paragraph 3, 
of the Rules of Court, transmitted to the Secretary-General of the United Nations copies of the written 
proceedings filed in the merits stage of the case, and asked whether the Organization intended to 
present observations in writing under that provision. By a letter dated 23 March 2023, the Assistant 
Secretary-General in charge of the Office of Legal Affairs of the United Nations stated that the 
Organization did not intend to submit any observations in writing within the meaning of Article 69, 
paragraph 3, of the Rules of Court. 

 20. By a letter dated 30 May 2023, the Agent of the Russian Federation, referring to Article 56 
of the Rules of Court and Practice Direction IX, submitted a document entitled “Expert report of 
Alexey Borisovich Artyushenko, Olga Anatolyevna Zolotareva, Viktor Viktorovich Merkuryev”, 
together with annexed exhibits. By a letter dated 2 June 2023, the Agent of Ukraine informed the 
Court that his Government objected to the production of the said document by the Russian 
Federation. The Court, having considered the views of the Parties, decided to authorize the 
production by the Russian Federation of the Expert Report and annexed exhibits pursuant to 
Article 56, paragraph 2, of the Rules of Court, it being understood that Ukraine would have the 
opportunity to comment thereon during the hearings. The Court further decided that, should Ukraine 
wish to comment in writing and submit documents in support of its comments pursuant to Article 56, 
paragraph 3, of the Rules of Court, it might do so by 26 June 2023. The decision of the Court with 
respect to the Russian Federation’s request was duly communicated to the Parties by letters from the 
Registrar dated 5 June 2023. Ukraine provided written comments on the Expert Report on 26 June 
2023. 

 21. Pursuant to Article 53, paragraph 2, of the Rules of Court, the Court, after ascertaining the 
views of the Parties, decided that copies of the written pleadings and documents annexed would be 
made accessible to the public on the opening of the oral proceedings, with the exception of the names 
and personal data of certain witnesses referred to in the Counter-Memorial and Rejoinder of the 
Russian Federation, as well as in documents annexed thereto. 

 22. Public hearings were held on 6, 8, 12 and 14 June 2023, at which the Court heard the oral 
arguments and replies of:  

For Ukraine:   HE Mr Anton Korynevych,  
  Mr Harold Hongju Koh, 
  Mr Jean-Marc Thouvenin, 
  Mr David M. Zionts, 
  Ms Marney L. Cheek,  
  Ms Clovis Trevino, 
  Mr Jonathan Gimblett, 
  Ms Oksana Zolotaryova. 

For the Russian Federation: HE Mr Alexander Shulgin, 
  HE Mr Gennady Kuzmin, 
  Mr Michael Swainston, 
  Mr Hadi Azari,  
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  Mr Sienho Yee,  
  Mr Kirill Udovichenko,  
  HE Ms Maria Zabolotskaya, 
  Mr Jean-Charles Tchikaya, 
  Mr Konstantin Kosorukov. 

 23. At the hearings, a Member of the Court put a question to the Parties, to which replies were 
given orally, in accordance with Article 61, paragraph 4, of the Rules of Court. 

 24. Before the opening of its second round of oral pleadings on 14 June 2023, the Russian 
Federation, in accordance with usual practice, transmitted to the Registry the texts of its oral 
pleadings for that day, as well as a folder of documents for the convenience of the judges. Among 
these texts was a speech (with accompanying slides available in the judges’ folder), in which counsel 
for the Russian Federation raised a certain matter that, according to the Respondent, might have 
implications for the administration of justice. The Court considered that, in the interests of the good 
administration of justice, the Russian Federation should not address that matter during the second 
round of oral argument, but should instead raise its concerns in writing. Ukraine would then be given 
an opportunity to comment thereon also in writing. The President made a statement to this effect at 
the opening of the public sitting on 14 June 2023. The Russian Federation, however, did not 
subsequently communicate in writing its concerns and therefore no further action by the other Party 
or by the Court ensued. 

* 

 25. In the Application, the following claims were made by Ukraine: 

With regard to the ICSFT: 

 “134. Ukraine respectfully requests the Court to adjudge and declare that the 
Russian Federation, through its State organs, State agents, and other persons and entities 
exercising governmental authority, and through other agents acting on its instructions 
or under its direction and control, has violated its obligations under the Terrorism 
Financing Convention by:  

(a) supplying funds, including in-kind contributions of weapons and training, to illegal 
armed groups that engage in acts of terrorism in Ukraine, including the DPR, the 
LPR, the Kharkiv Partisans, and associated groups and individuals, in violation of 
Article 18;  

(b) failing to take appropriate measures to detect, freeze, and seize funds used to assist 
illegal armed groups that engage in acts of terrorism in Ukraine, including the DPR, 
the LPR, the Kharkiv Partisans, and associated groups and individuals, in violation 
of Articles 8 and 18;  

(c) failing to investigate, prosecute, or extradite perpetrators of the financing of 
terrorism found within its territory, in violation of Articles 9, 10, 11, and 18;  
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(d) failing to provide Ukraine with the greatest measure of assistance in connection with 
criminal investigations of the financing of terrorism, in violation of Articles 12 
and 18; and  

(e) failing to take all practicable measures to prevent and counter acts of financing of 
terrorism committed by Russian public and private actors, in violation of Article 18.  

 135. Ukraine respectfully requests the Court to adjudge and declare that the 
Russian Federation bears international responsibility, by virtue of its sponsorship of 
terrorism and failure to prevent the financing of terrorism under the Convention, for the 
acts of terrorism committed by its proxies in Ukraine, including:  

(a) the shoot-down of Malaysia Airlines Flight MH17;  

(b) the shelling of civilians, including in Volnovakha, Mariupol, and Kramatorsk; and  

(c) the bombing of civilians, including in Kharkiv.  

 136. Ukraine respectfully requests the Court to order the Russian Federation to 
comply with its obligations under the Terrorism Financing Convention, including that 
the Russian Federation:  

(a) immediately and unconditionally cease and desist from all support, including the 
provision of money, weapons, and training, to illegal armed groups that engage in 
acts of terrorism in Ukraine, including the DPR, the LPR, the Kharkiv Partisans, 
and associated groups and individuals;  

(b) immediately make all efforts to ensure that all weaponry provided to such armed 
groups is withdrawn from Ukraine;  

(c) immediately exercise appropriate control over its border to prevent further acts of 
financing of terrorism, including the supply of weapons, from the territory of the 
Russian Federation to the territory of Ukraine;  

(d) immediately stop the movement of money, weapons, and all other assets from the 
territory of the Russian Federation and occupied Crimea to illegal armed groups that 
engage in acts of terrorism in Ukraine, including the DPR, the LPR, the Kharkiv 
Partisans, and associated groups and individuals, including by freezing all bank 
accounts used to support such groups;  

(e) immediately prevent all Russian officials from financing terrorism in Ukraine, 
including Sergei Shoigu, Minister of Defence of the Russian Federation; 
Vladimir Zhirinovsky, Vice-Chairman of the State Duma; Sergei Mironov, member 
of the State Duma; and Gennadiy Zyuganov, member of the State Duma, and initiate 
prosecution against these and other actors responsible for financing terrorism;  

(f) immediately provide full co-operation to Ukraine in all pending and future requests 
for assistance in the investigation and interdiction of the financing of terrorism 
relating to illegal armed groups that engage in acts of terrorism in Ukraine, including 
the DPR, the LPR, the Kharkiv Partisans, and associated groups and individuals;  
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(g) make full reparation for the shoot-down of Malaysia Airlines Flight MH17;  

(h) make full reparation for the shelling of civilians in Volnovakha;  

(i) make full reparation for the shelling of civilians in Mariupol;  

(j) make full reparation for the shelling of civilians in Kramatorsk;  

(k) make full reparation for the bombing of civilians in Kharkiv; and  

(l) make full reparation for all other acts of terrorism the Russian Federation has 
caused, facilitated, or supported through its financing of terrorism, and failure to 
prevent and investigate the financing of terrorism.” 

With regard to CERD: 

 “137. Ukraine respectfully requests the Court to adjudge and declare that the 
Russian Federation, through its State organs, State agents, and other persons and entities 
exercising governmental authority, including the de facto authorities administering the 
illegal Russian occupation of Crimea, and through other agents acting on its instructions 
or under its direction and control, has violated its obligations under the CERD by: 

(a) systematically discriminating against and mistreating the Crimean Tatar and ethnic 
Ukrainian communities in Crimea, in furtherance of a State policy of cultural 
erasure of disfavoured groups perceived to be opponents of the occupation régime;  

(b) holding an illegal referendum in an atmosphere of violence and intimidation against 
non-Russian ethnic groups, without any effort to seek a consensual and inclusive 
solution protecting those groups, and as an initial step toward depriving these 
communities of the protection of Ukrainian law and subjecting them to a régime of 
Russian dominance;  

(c) suppressing the political and cultural expression of Crimean Tatar identity, 
including through the persecution of Crimean Tatar leaders and the ban on the Mejlis 
of the Crimean Tatar People;  

(d) preventing Crimean Tatars from gathering to celebrate and commemorate important 
cultural events;  

(e) perpetrating and tolerating a campaign of disappearances and murders of Crimean 
Tatars;  

(f) harassing the Crimean Tatar community with an arbitrary régime of searches and 
detention;  

(g) silencing Crimean Tatar media;  
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(h) suppressing Crimean Tatar language education and the community’s educational 
institutions;  

(i) suppressing Ukrainian language education relied on by ethnic Ukrainians;  

(j) preventing ethnic Ukrainians from gathering to celebrate and commemorate 
important cultural events; and  

(k) silencing ethnic Ukrainian media.  

 138. Ukraine respectfully requests the Court to order the Russian Federation to 
comply with its obligations under the CERD, including:  

(a) immediately cease and desist from the policy of cultural erasure and take all 
necessary and appropriate measures to guarantee the full and equal protection of the 
law to all groups in Russian-occupied Crimea, including Crimean Tatars and ethnic 
Ukrainians;  

(b) immediately restore the rights of the Mejlis of the Crimean Tatar People and of 
Crimean Tatar leaders in Russian-occupied Crimea;  

(c) immediately restore the rights of the Crimean Tatar People in Russian-occupied 
Crimea to engage in cultural gatherings, including the annual commemoration of 
the Sürgün;  

(d) immediately take all necessary and appropriate measures to end the disappearance 
and murder of Crimean Tatars in Russian-occupied Crimea, and to fully and 
adequately investigate the disappearances of Reshat Ametov, Timur Shaimardanov, 
Ervin Ibragimov, and all other victims;  

(e) immediately take all necessary and appropriate measures to end unjustified and 
disproportionate searches and detentions of Crimean Tatars in Russian-occupied 
Crimea;  

(f) immediately restore licenses and take all other necessary and appropriate measures 
to permit Crimean Tatar media outlets to resume operations in Russian-occupied 
Crimea;  

(g) immediately cease interference with Crimean Tatar education and take all necessary 
and appropriate measures to restore education in the Crimean Tatar language in 
Russian-occupied Crimea;  

(h) immediately cease interference with ethnic Ukrainian education and take all 
necessary and appropriate measures to restore education in the Ukrainian language 
in Russian-occupied Crimea;  

(i) immediately restore the rights of ethnic Ukrainians to engage in cultural gatherings 
in Russian-occupied Crimea;  
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(j) immediately take all necessary and appropriate measures to permit the free 
operation of ethnic Ukrainian media in Russian-occupied Crimea; and  

(k) make full reparation for all victims of the Russian Federation’s policy and pattern 
of cultural erasure through discrimination in Russian-occupied Crimea.”  

 26. In the written proceedings, the following submissions were presented by the Parties:  

On behalf of the Government of Ukraine, 

in the Memorial: 

 “653. For the reasons set out in this Memorial, Ukraine respectfully requests the 
Court to adjudge and declare that: 

ICSFT 

(a) The Russian Federation is responsible for violations of Article 18 of the ICSFT by 
failing to cooperate in the prevention of the terrorism financing offenses set forth in 
Article 2 by taking all practicable measures to prevent and counter preparations in 
its territory for the commission of those offenses within or outside its territory. 
Specifically, the Russian Federation has violated Article 18 by failing to take the 
practicable measures of: (i) preventing Russian state officials and agents from 
financing terrorism in Ukraine; (ii) discouraging public and private actors and other 
non-governmental third parties from financing terrorism in Ukraine; (iii) policing 
its border with Ukraine to stop the financing of terrorism; and (iv) monitoring and 
suspending banking activity and other fundraising activities undertaken by private 
and public actors on its territory to finance . . . terrorism in Ukraine. 

(b) The Russian Federation is responsible for violations of Article 8 of the ICSFT by 
failing to identify and detect funds used or allocated for the purposes of financing 
terrorism in Ukraine, and by failing to freeze or seize funds used or allocated for the 
purpose of financing terrorism in Ukraine. 

(c) The Russian Federation has violated Articles 9 and 10 of the ICSFT by failing to 
investigate the facts concerning persons who have committed or are alleged to have 
committed terrorism financing in Ukraine, and to extradite or prosecute alleged 
offenders. 

(d) The Russian Federation has violated Article 12 of the ICSFT by failing to provide 
Ukraine the greatest measure of assistance in connection with criminal 
investigations in respect of terrorism financing offenses.  

(e) As a consequence of the Russian Federation’s violations of the ICSFT, its proxies 
in Ukraine have been provided with funds that enabled them to commit numerous 
acts of terrorism, including the downing of Flight MH17, the shelling of 
Volnovakha, Mariupol, Kramatorsk, and Avdiivka, the bombings of the Kharkiv 
unity march and Stena Rock Club, the attempted assassination of a Ukrainian 
member of Parliament, and others. 
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CERD 

(f) The Russian Federation has violated CERD Article 2 by engaging in numerous and 
pervasive acts of racial discrimination against the Crimean Tatar and Ukrainian 
communities in Crimea and by engaging in a policy and practice of racial 
discrimination against those communities.  

(g) The Russian Federation has further violated CERD Article 2 by sponsoring, 
defending or supporting racial discrimination by other persons or organizations 
against the Crimean Tatar and Ukrainian communities in Crimea. 

(h) The Russian Federation has violated CERD Article 4 by promoting and inciting 
racial discrimination against the Crimean Tatar and Ukrainian communities in 
Crimea. 

(i) The Russian Federation has violated CERD Article 5 by failing to guarantee the 
right of members of the Crimean Tatar and Ukrainian communities to equality 
before the law, notably in their enjoyment of (i) the right to equal treatment before 
the tribunals and all other organs administering justice; (ii) the right to security of 
person and protection by the State against violence or bodily harm, whether inflicted 
by government officials or by any individual group or institution; (iii) political 
rights; (iv) other civil rights; and (v) economic, social and cultural rights. 

(j) The Russian Federation has violated CERD Article 6 by failing to assure the 
Crimean Tatar and Ukrainian communities in Crimea effective protection and 
remedies against acts of racial discrimination. 

(k) The Russian Federation has violated CERD Article 7 by failing to adopt immediate 
and effective measures in the fields of teaching, education, culture and information, 
with a view to combating prejudices which lead to racial discrimination against the 
Crimean Tatar and Ukrainian communities in Crimea. 

 654. The aforementioned acts constitute violations of the ICSFT and CERD, and 
are therefore internationally wrongful acts for which the Russian Federation bears 
international responsibility. The Russian Federation is therefore required to: 

ICSFT 

(a) Cease immediately each of the above violations of ICSFT Articles 8, 9, 10, 12, 
and 18 and provide Ukraine with appropriate guarantees and public assurances that 
it will refrain from such actions in the future. 

(b) Take all practicable measures to prevent the commission of terrorism financing 
offences, including (i) ensuring that Russian state officials or any other person under 
its jurisdiction do not provide weapons or other funds to groups engaged in terrorism 
in Ukraine, including without limitation the DPR, LPR, Kharkiv Partisans, and other 
illegal armed groups; (ii) cease encouraging public and private actors and other 
non-governmental third parties to finance terrorism in Ukraine; (iii) police Russia’s  
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 border with Ukraine to stop any supply of weapons into Ukraine; and (iv) monitor 
and prohibit private and public transactions originating in Russian territory, or 
initiated by Russian nationals, that finance terrorism in Ukraine, including by 
enforcing banking restrictions to block transactions for the benefit of groups 
engaged in terrorism in Ukraine, including without limitation the DPR, LPR, the 
Kharkiv Partisans, and other illegal armed groups.  

(c) Freeze or seize assets of persons suspected of supplying funds to groups engaged in 
terrorism in Ukraine, including without limitation illegal armed groups associated 
with the DPR, LPR, and Kharkiv Partisans, and cause the forfeiture of assets of 
persons found to have supplied funds to such groups. 

(d) Provide the greatest measure of assistance to Ukraine in connection with criminal 
investigations of suspected financers of terrorism. 

(e) Pay Ukraine financial compensation, in its own right and as parens patriae for its 
citizens, for the harm Ukraine has suffered as a result of Russia’s violations of the 
ICSFT, including the harm suffered by its nationals injured by acts of terrorism that 
occurred as a consequence of the Russian Federation’s ICSFT violations, with such 
compensation to be quantified in a separate phase of these proceedings. 

(f) Pay moral damages to Ukraine in an amount deemed appropriate by the Court, 
reflecting the seriousness of the Russian Federation’s violations of the ICSFT, the 
quantum of which is to be determined in a separate phase of these proceedings. 

CERD 

(g) Immediately comply with the provisional measures ordered by the Court on 
19 April 2017, in particular by lifting its ban on the activities of the Mejlis of the 
Crimean Tatar People and by ensuring the availability of education in the Ukrainian 
language. 

(h) Cease immediately each of the above violations of CERD Articles 2, 4, 5, 6, and 7, 
and provide Ukraine with appropriate guarantees and public assurances that it will 
refrain from such actions in the future. 

(i) Guarantee the right of members of the Crimean Tatar and Ukrainian communities 
to equality before the law, notably in the enjoyment of the human rights and 
fundamental freedoms protected by the Convention. 

(j) Assure to all residents of Crimea within its jurisdiction effective protection and 
remedies against acts of racial discrimination.  

(k) Adopt immediate and effective measures in the fields of teaching, education, culture 
and information, with a view to combating prejudices which lead to racial 
discrimination against the Crimean Tatar and Ukrainian communities in Crimea. 
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(l) Pay Ukraine financial compensation, in its own right and as parens patriae for its 
citizens, for the harm Ukraine has suffered as a result of Russia’s violations of the 
CERD, including the harm suffered by victims as a result of the Russian 
Federation’s violations of CERD Articles 2, 4, 5, 6 and 7, with such compensation 
to be quantified in a separate phase of these proceedings.”  

in the Reply:  

 “734. For the reasons set out in the Memorial and in this Reply, Ukraine 
respectfully requests the Court to adjudge and declare that: 

ICSFT 

(a) The Russian Federation is responsible for violations of Article 18 of the ICSFT by 
failing to cooperate in the prevention of the terrorism financing offenses set forth in 
Article 2 by taking all practicable measures to prevent and counter preparations in 
its territory for the commission of those offenses within or outside its territory. 
Specifically, the Russian Federation has violated Article 18 by failing to take the 
practicable measures of: (i) preventing Russian state officials and agents from 
financing terrorism in Ukraine; (ii) discouraging public and private actors and other 
non-governmental third parties from financing terrorism in Ukraine; (iii) policing 
its border with Ukraine to stop the financing of terrorism; and (iv) monitoring and 
suspending banking activity and other fundraising activities undertaken by private 
and public actors on its territory to finance . . . terrorism in Ukraine.  

(b) The Russian Federation is responsible for violations of Article 8 of the ICSFT by 
failing to identify and detect funds used or allocated for the purpose of financing 
terrorism in Ukraine, and by failing to freeze or seize funds used or allocated for the 
purpose of financing terrorism in Ukraine.  

(c) The Russian Federation has violated Articles 9 and 10 of the ICSFT by failing to 
investigate the facts concerning persons who have committed or are alleged to have 
committed terrorism financing in Ukraine, and to extradite or prosecute alleged 
offenders.  

(d) The Russian Federation has violated Article 12 of the ICSFT by failing to provide 
Ukraine the greatest measure of assistance in connection with criminal 
investigations in respect of terrorism financing offenses. 

(e) As a consequence of the Russian Federation’s violations of the ICSFT, its proxies 
in Ukraine have been provided with funds that enabled them to commit numerous 
acts of terrorism, including the downing of Flight MH17, the shelling of 
Volnovakha, Mariupol, Kramatorsk, and Avdiivka, the bombings of the Kharkiv 
unity march and Stena Rock Club, the attempted assassination of a Ukrainian 
member of Parliament, and others. 

CERD 

(f) The Russian Federation has violated CERD Article 2 by engaging in numerous and 
pervasive acts of racial discrimination against the Crimean Tatar and Ukrainian 
communities in Crimea and by engaging in a policy and practice of racial 
discrimination against those communities.  

  



- 23 - 

(g) The Russian Federation has further violated CERD Article 2 by sponsoring, 
defending or supporting racial discrimination by other persons or organizations 
against the Crimean Tatar and Ukrainian communities in Crimea. 

(h) The Russian Federation has violated CERD Articles 4 by promoting and inciting 
racial discrimination against the Crimean Tatar and Ukrainian communities in 
Crimea.  

(i) The Russian Federation has violated CERD Article 5 by failing to guarantee the 
right of members of the Crimean Tatar and Ukrainian communities to equality 
before the law, notably in their enjoyment of (i) the right to equal treatment before 
the tribunals and all other organs administering justice; (ii) the right to security of 
person and protection by the State against violence or bodily harm, whether inflicted 
by government officials or by any individual group or institution; (iii) political 
rights; (iv) other civil rights; and (v) economic, social and cultural rights.  

(j) The Russian Federation has violated CERD Article 6 by failing to assure the 
Crimean Tatar and Ukrainian communities in Crimea effective protection and 
remedies against acts of racial discrimination. 

(k) The Russian Federation has violated CERD Article 7 by failing to adopt immediate 
and effective measures in the fields of teaching, education, culture and information, 
with a view to combating prejudices which lead to racial discrimination against the 
Crimean Tatar and Ukrainian communities in Crimea.  

Provisional Measures Order  

(l) The Russian Federation has breached the obligations incumbent upon it under the 
Order indicating provisional measures issued by the Court on 19 April 2017 by 
maintaining limitations on the ability of the Crimean Tatar community to conserve 
its representative institutions, including the Mejlis.  

(m) The Russian Federation has breached the obligations incumbent upon it under the 
Order indicating provisional measures issued by the Court on 19 April 2017 by 
failing to ensure the availability of education in the Ukrainian language.  

(n) The Russian Federation has breached the obligations incumbent upon it under the 
Order indicating provisional measures issued by the Court on 19 April 2017 by 
aggravating and extending the dispute and making it more difficult to resolve by 
recognizing the independence and sovereignty of the DPR and LPR and engaging 
in acts of racial discrimination in the course of its renewed aggression against 
Ukraine. 

 735. The aforementioned acts constitute violations of the ICSFT, the CERD, and 
the Court’s Order on provisional measures, and are therefore internationally wrongful 
acts for which the Russian Federation bears international responsibility. The Russian 
Federation is therefore required to:  
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ICSFT 

(a) Cease immediately each of the above violations of ICSFT Articles 8, 9, 10, 12, 
and 18 and provide Ukraine with appropriate guarantees and public assurances that 
it will refrain from such actions in the future. 

(b) Take all practicable measures to prevent the commission of terrorism financing 
offenses, including (i) ensuring that Russian state officials or any other person under 
its jurisdiction do not provide weapons or other funds to groups engaged in terrorism 
in Ukraine, including without limitation the DPR, LPR, Kharkiv Partisans, and other 
illegal armed groups; (ii) cease encouraging public and private actors and other 
nongovernmental third parties to finance terrorism in Ukraine; (iii) police Russia’s 
border with Ukraine to stop any supply of weapons into Ukraine; and (iv) monitor 
and prohibit private and public transactions originating in Russian territory, or 
initiated by Russian nationals, that finance terrorism in Ukraine, including by 
enforcing banking restrictions to block transactions for the benefit of groups 
engaged in terrorism in Ukraine, including without limitation the DPR, LPR, the 
Kharkiv Partisans, and other illegal armed groups.  

(c) Freeze or seize assets of persons suspected of supplying funds to groups engaged in 
terrorism in Ukraine, including without limitation illegal armed groups associated 
with the DPR, LPR, and Kharkiv Partisans, and cause the forfeiture of assets of 
persons found to have supplied funds to such groups.  

(d) Provide the greatest measure of assistance to Ukraine in connection with criminal 
investigations of suspected financers of terrorism.  

(e) Pay Ukraine financial compensation, in its own right and as parens patriae for its 
citizens, for the harm Ukraine has suffered as a result of Russia’s violations of the 
ICSFT, including the harm suffered by its nationals injured by acts of terrorism that 
occurred as a consequence of the Russian Federation’s ICSFT violations, with such 
compensation to be quantified in a separate phase of these proceedings.  

(f) Pay moral damages to Ukraine in an amount deemed appropriate by the Court, 
reflecting the seriousness of the Russian Federation’s violations of the ICSFT, the 
quantum of which is to be determined in a separate phase of these proceedings. 

CERD 

(g) Cease immediately each of the above violations of CERD Articles 2, 4, 5, 6, and 7, 
and provide Ukraine with appropriate guarantees and public assurances that it will 
refrain from such actions in the future.  

(h) Guarantee the right of members of the Crimean Tatar and Ukrainian communities 
to equality before the law, notably in the enjoyment of the human rights and 
fundamental freedoms protected by the Convention.  

(i) Assure to all residents of Crimea within its jurisdiction effective protection and 
remedies against acts of racial discrimination.  
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(j) Adopt immediate and effective measures in the fields of teaching, education, culture 
and information, with a view to combating prejudices which lead to racial 
discrimination against the Crimean Tatar and Ukrainian communities in Crimea. 

(k) Pay Ukraine financial compensation and moral damages, in its own right and as 
parens patriae for its citizens, for the harm Ukraine has suffered as a result of 
Russia’s violations of the CERD, including the harm suffered by victims as a result 
of the Russian Federation’s violations of CERD Articles 2, 4, 5, 6 and 7, with such 
compensation to be quantified in a separate phase of these proceedings. 

Provisional Measures Order 

(l) Immediately comply with the provisional measures ordered by the Court on 
19 April 2017, in particular by lifting its ban on the activities of the Mejlis of the 
Crimean Tatar People and by ensuring the availability of education in the Ukrainian 
language.  

(m) Immediately comply with the provisional measures ordered by the Court on 
19 April 2017, in particular by ceasing its actions that aggravate the dispute and by 
not taking any further action to aggravate the dispute.  

(n) Pay Ukraine financial compensation and moral damages, in its own right and as 
parens patriae for its citizens, for the harm Ukraine has suffered as a result of 
Russia’s violations of the Court’s order of 19 April 2017, with such compensation 
to be quantified in a separate phase of these proceedings.” 

On behalf of the Government of the Russian Federation, 

in the Counter-Memorial:  

 With respect to the ICSFT: 

 “For the reasons set out in the present Counter-Memorial, and reserving its right 
to supplement or amend this Submission, the Russian Federation respectfully requests 
the Court to dismiss all of the claims made by Ukraine.”  

 With respect to CERD: 

 “For the reasons set out in the present Counter-Memorial, and reserving its right 
to supplement or amend this Submission, the Russian Federation respectfully requests 
the Court to dismiss all of the claims made by Ukraine.” 

in the Rejoinder:  

 With respect to the ICSFT: 

 “In view of the foregoing, the Russian Federation respectfully requests the Court 
to dismiss all of the claims made by Ukraine under the ICSFT.” 
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 With respect to CERD: 

 “In view of the foregoing, the Russian Federation respectfully requests the Court 
to dismiss all of the claims made by Ukraine under the CERD.” 

 27. At the oral proceedings, the following submissions were presented by the Parties:  

On behalf of the Government of Ukraine, 

at the hearing of 12 June 2023: 

 “1. On the basis of the facts and legal arguments presented in its written and oral 
pleadings, Ukraine respectfully requests the Court to adjudge and declare: 

ICSFT 

(a) The Russian Federation is responsible for violations of Article 18 of the ICSFT by 
failing to cooperate in the prevention of the terrorism financing offenses set forth in 
Article 2 by taking all practicable measures to prevent and counter preparations in 
its territory for the commission of those offenses within or outside its territory. 
Specifically, the Russian Federation has violated Article 18 by failing to take the 
practicable measures of: (i) preventing Russian state officials and agents from 
financing terrorism in Ukraine; (ii) discouraging public and private actors and other 
non-governmental third parties from financing terrorism in Ukraine; (iii) policing 
its border with Ukraine to stop the financing of terrorism; and (iv) monitoring and 
suspending banking activity and other fundraising activities undertaken by private 
and public actors on its territory to finance terrorism in Ukraine. 

(b) The Russian Federation is responsible for violations of Article 8 of the ICSFT by 
failing to identify and detect funds used or allocated for the purposes of financing 
terrorism in Ukraine, and by failing to freeze or seize funds used or allocated for the 
purpose of financing terrorism in Ukraine.  

(c) The Russian Federation has violated Articles 9 and 10 of the ICSFT by failing to 
investigate the facts concerning persons who have committed or are alleged to have 
committed terrorism financing in Ukraine, and to extradite or prosecute alleged 
offenders. 

(d) The Russian Federation has violated Article 12 of the ICSFT by failing to provide 
Ukraine the greatest measure of assistance in connection with criminal 
investigations in respect of terrorism financing offenses. 

(e) As a consequence of the Russian Federation’s violations of the ICSFT, illegal armed 
groups in Ukraine have been provided with funds that enabled them to commit 
numerous acts of terrorism, including the shootdown of Flight MH17, the shelling 
of Volnovakha, Mariupol, Kramatorsk, and Avdiivka, the bombings of the Kharkiv 
unity march and Stena Rock Club, the attempted assassination of a Ukrainian 
member of Parliament, and others.  
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CERD 

(f) The Russian Federation has violated CERD Article 2 by engaging in numerous and 
pervasive acts of racial discrimination against the Crimean Tatar and Ukrainian 
communities in Crimea and by engaging in a policy and practice of racial 
discrimination against those communities. 

(g) The Russian Federation has further violated CERD Article 2 by sponsoring, 
defending or supporting racial discrimination by other persons or organizations 
against the Crimean Tatar and Ukrainian communities in Crimea. 

(h) The Russian Federation has violated CERD Article 4 by promoting and inciting 
racial discrimination against the Crimean Tatar and Ukrainian communities in 
Crimea. 

(i) The Russian Federation has violated CERD Article 5 by failing to guarantee the 
right of members of the Crimean Tatar and Ukrainian communities to equality 
before the law, notably in their enjoyment of (i) the right to equal treatment before 
the tribunals and all other organs administering justice; (ii) the right to security of 
person and protection by the State against violence or bodily harm, whether inflicted 
by government officials or by any individual group or institution; (iii) political 
rights; (iv) other civil rights; and (v) economic, social and cultural rights. 

(j) The Russian Federation has violated CERD Article 6 by failing to assure the 
Crimean Tatar and Ukrainian communities in Crimea effective protection and 
remedies against acts of racial discrimination. 

(k) The Russian Federation has violated CERD Article 7 by failing to adopt immediate 
and effective measures in the fields of teaching, education, culture and information, 
with a view to combating prejudices which lead to racial discrimination against the 
Crimean Tatar and Ukrainian communities in Crimea. 

Provisional Measures Order 

(l) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by maintaining 
limitations on the ability of the Crimean Tatar community to conserve its 
representative institutions, including the Mejlis. 

(m) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by failing to ensure the 
availability of education in the Ukrainian language. 

(n) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by aggravating and 
extending the dispute and making it more difficult to resolve by recognizing the 
independence and sovereignty of the so-called DPR and LPR and engaging in acts 
of racial discrimination in the course of its renewed aggression against Ukraine.  
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 2. The aforementioned acts constitute violations of the ICSFT, the CERD, and 
the Court’s order on provisional measures, and are therefore internationally wrongful 
acts for which the Russian Federation bears international responsibility. The Russian 
Federation is therefore required to: 

ICSFT 

(a) Cease immediately each of the above violations of ICSFT Articles 8, 9, 10, 12, 
and 18 and provide Ukraine with appropriate guarantees and public assurances that 
it will refrain from such actions in the future. 

(b) Take all practicable measures to prevent the commission of terrorism financing 
offenses in Ukraine, including in the oblasts purportedly annexed by the Russian 
Federation on September 30, including in particular (i) ensuring that Russian state 
officials or any other person under its jurisdiction do not provide weapons or other 
funds to groups engaged in terrorism in Ukraine; (ii) cease encouraging public and 
private actors and other nongovernmental third parties to finance terrorism in 
Ukraine; (iii) police Russia’s border with Ukraine to stop any supply of weapons 
into Ukraine; and (iv) monitor and prohibit private and public transactions 
originating in Russian territory, or initiated by Russian nationals, that finance 
terrorism in Ukraine, including by enforcing banking restrictions to block 
transactions for the benefit of groups engaged in terrorism in Ukraine. 

(c) Freeze or seize assets of persons suspected of supplying funds to groups engaged in 
terrorism in Ukraine, and cause the forfeiture of assets of persons found to have 
supplied funds to such groups. 

(d) Provide the greatest measure of assistance to Ukraine in connection with criminal 
investigations of suspected financers of terrorism. 

(e) Pay Ukraine financial compensation, in its own right and as parens patriae for its 
citizens, for the harm Ukraine has suffered as a result of Russia’s violations of the 
ICSFT, including the harm suffered by its nationals injured by acts of terrorism that 
occurred as a consequence of the Russian Federation’s ICSFT violations, with such 
compensation to be quantified in a separate phase of these proceedings. 

(f) Pay moral damages to Ukraine in an amount deemed appropriate by the Court, 
reflecting the seriousness of the Russian Federation’s violations of the ICSFT, the 
quantum of which is to be determined in a separate phase of these proceedings. 

CERD 

(g) Cease immediately each of the above violations of CERD Articles 2, 4, 5, 6, and 7, 
and provide Ukraine with appropriate guarantees and public assurances that it will 
refrain from such actions in the future.  

(h) Guarantee the right of members of the Crimean Tatar and Ukrainian communities 
to equality before the law, notably in the enjoyment of the human rights and 
fundamental freedoms protected by the Convention. 
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(i) Assure to all residents of occupied Crimea effective protection and remedies against 
acts of racial discrimination.  

(j) Adopt immediate and effective measures in the fields of teaching, education, culture 
and information, with a view to combating prejudices which lead to racial 
discrimination against the Crimean Tatar and Ukrainian communities in Crimea.  

(k) Pay Ukraine financial compensation and moral damages, in its own right and as 
parens patriae for its citizens, for the harm Ukraine has suffered as a result of 
Russia’s violations of the CERD, including the harm suffered by victims as a result 
of the Russian Federation’s violations of CERD Articles 2, 4, 5, 6 and 7, with such 
compensation to be quantified in a separate phase of these proceedings.  

Provisional Measures Order 

(l) Provide full reparation for the harm caused for its actions, including restitution, 
financial compensation and moral damages, in its own right and as parens patriae 
for its citizens, for the harm Ukraine has suffered as a result of Russia’s violations 
of the Court’s Order of 19 April 2017, with such compensation to be quantified in 
a separate phase of these proceedings. 

(m) Regarding restitution: restore the Mejlis’ activities in Crimea and its members and 
all their rights, including their properties, retroactive elimination of all Russian 
administrative and other measures contrary to the Court’s Order and release of 
members of Mejlis currently in jail.”  

On behalf of the Government of the Russian Federation, 

at the hearing of 14 June 2023: 

 “For the reasons explained in its written submissions and developed further 
during the oral hearings, and for any other reasons that the Court may deem appropriate, 
the Russian Federation respectfully requests the Court 

1. to dismiss all of the claims that Ukraine made under the International Convention 
for the Suppression of the Financing of Terrorism; and 

2. to dismiss all of the claims that Ukraine made under the International Convention 
on the Elimination of All Forms of Racial Discrimination.” 

* 

*         * 
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I. GENERAL BACKGROUND 

 28. The present proceedings were instituted by Ukraine following events which occurred from 
early 2014 in eastern Ukraine and in the Crimean peninsula. The situation in Ukraine is very different 
today than it was when Ukraine submitted its Application in January 2017. The Parties are presently 
engaged in an intense armed conflict that has led to a tremendous loss of life and great human 
suffering. Nevertheless, with regard to the situation in eastern Ukraine and in the Crimean peninsula, 
the case before the Court is limited in scope and is brought only under the provisions of the ICSFT 
and CERD. The Court is not called upon to rule in this case on any other issue in dispute between 
the Parties. 

 29. With regard to the ICSFT, the Applicant instituted proceedings relating to the events in 
eastern Ukraine, alleging that the Russian Federation failed to take measures to prevent and suppress 
the commission of offences of terrorism financing. In particular, the Applicant refers to acts and 
armed activities in eastern Ukraine allegedly perpetrated by armed groups linked to two entities that 
refer to themselves as the “Donetsk People’s Republic” (DPR) and the “Luhansk People’s Republic” 
(LPR). Other acts to which the Applicant refers were allegedly perpetrated by armed groups and 
individuals in other parts of Ukraine. With regard to CERD, the Applicant refers to events which 
took place in Crimea from early 2014, after the Russian Federation took control over the territory of 
the Crimean peninsula, alleging that the Russian Federation has engaged in a campaign of racial 
discrimination depriving Crimean Tatars and ethnic Ukrainians in Crimea of their political, civil, 
economic, social and cultural rights in violation of its obligations under CERD. 

 30. The Court recalls that, in its Judgment of 8 November 2019 on preliminary objections 
(hereinafter the “2019 Judgment”), it considered that the dispute consists of two aspects: the first 
relates to the ICSFT and the second relates to CERD. The Court therefore defined the subject-matter 
of the dispute between the Parties in the following terms: 

 “[I]n so far as its first aspect is concerned, [the subject-matter of the dispute] is 
whether the Russian Federation had the obligation, under the ICSFT, to take measures 
and to co-operate in the prevention and suppression of the alleged financing of terrorism 
in the context of events in eastern Ukraine and, if so, whether the Russian Federation 
breached such an obligation. The subject-matter of the dispute, in so far as its second 
aspect is concerned, is whether the Russian Federation breached its obligations under 
CERD through discriminatory measures allegedly taken against the Crimean Tatar and 
Ukrainian communities in Crimea.” (Application of the International Convention for 
the Suppression of the Financing of Terrorism and of the International Convention on 
the Elimination of All Forms of Racial Discrimination (Ukraine v. Russian Federation), 
Preliminary Objections, Judgment, I.C.J. Reports 2019 (II), p. 577, para. 32.) 

The Court further stated that, in the present proceedings, Ukraine is not requesting that it rule on 
issues concerning the Russian Federation’s alleged “aggression” or its alleged “unlawful occupation” 
of Ukrainian territory, nor is the Applicant seeking a pronouncement of the Court on the status of the 
Crimean peninsula under international law. These matters do not constitute the subject-matter of the 
dispute before the Court (ibid., para. 29). 

 31. In the same Judgment, the Court found that it had jurisdiction on the basis of Article 24, 
paragraph 1, of the ICSFT and Article 22 of CERD to entertain the claims made by Ukraine under  
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these Conventions. Thus, the jurisdiction of the Court is limited to the alleged violations by the 
Russian Federation of its obligations under the two instruments invoked by Ukraine and does not 
concern the conformity of conduct of the Russian Federation with its obligations under other rules 
of international law.  

II. THE INTERNATIONAL CONVENTION FOR THE SUPPRESSION  
OF THE FINANCING OF TERRORISM  

 32. The Court recalls that both Ukraine and the Russian Federation are parties to the ICSFT, 
which entered into force for them on 5 January 2003 and 27 December 2002, respectively. Neither 
Party entered any reservation to that instrument. As the Court has already stated (paragraph 30), the 
aspect of the Parties’ dispute under the ICSFT concerns alleged violations by the Russian Federation 
of certain obligations under that Convention. 

A. Preliminary issues 

 33. Before addressing Ukraine’s claims under the ICSFT, the Court will first consider certain 
preliminary issues relevant to the determination of the dispute, namely the Russian Federation’s 
invocation of the “clean hands” doctrine, the interpretation of relevant provisions of the ICSFT and 
certain questions of proof. 

1. Invocation of the “clean hands” doctrine in respect of the ICSFT 

 34. The Russian Federation requests the Court to dismiss Ukraine’s claims under the ICSFT 
on the grounds that the Applicant comes to the Court with “unclean hands”. The Russian Federation 
argues that Ukraine has itself engaged in serious misconduct or wrongdoing that has a close 
connection with the relief that it seeks. First, the Russian Federation argues that Ukraine has failed 
to implement the “Package of Measures for the Implementation of the Minsk Agreements” adopted 
in Minsk on 12 February 2015. Secondly, the Respondent contends that Ukraine has shelled 
residential areas and used indiscriminate weapons against civilians in eastern Ukraine. Thirdly, the 
Russian Federation argues that Ukraine has taken a “hypocritical approach” in its interpretation and 
application of the ICSFT. In this regard, the Respondent contends that the Applicant has brought 
charges of terrorism financing against political opponents of the Government of Ukraine, as well as 
residents of the Donetsk and Luhansk oblasts (administrative territorial units) for financial and 
commercial activities in the DPR and LPR, but failed to bring similar charges against other Ukrainian 
persons including top Ukrainian officials and politicians, who freely trade with the DPR and LPR in 
coal, steel and other goods, despite labelling the leadership of the DPR and LPR as “terrorists”. 

 35. For its part, Ukraine asks the Court to disregard the arguments by the Russian Federation 
on the grounds that the Respondent misapplies the “clean hands” doctrine and has failed to 
substantiate Ukraine’s alleged misconduct with evidence. In Ukraine’s view, the Russian Federation 
falsely equates coal purchases by Ukrainian officials in their own territory with the supply of deadly  
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weapons by officials of the Russian Federation to terrorist groups that target innocent civilians in 
Ukraine. The Applicant considers that the Russian Federation’s invocation of the “clean hands” 
doctrine is a “distraction” and not a meaningful “defence” to Ukraine’s claims.  

*        * 

 36. In its 2019 Judgment, the Court ruled on several preliminary objections to jurisdiction and 
admissibility raised by the Russian Federation in relation to Ukraine’s claims (I.C.J. Reports 
2019 (II), p. 558). However, the Russian Federation’s objection based on the “clean hands” doctrine 
was raised for the first time in its Rejoinder filed on 10 March 2023. The Respondent did not specify, 
either in its Rejoinder or in its oral arguments, whether it invokes the doctrine as an objection to the 
admissibility of Ukraine’s claims or as a defence on the merits. Given that the Respondent raised the 
objection only at this late stage in the proceedings, the Court views its invocation as a defence on the 
merits. 

 37. The Court has hitherto treated the invocation of the “clean hands” doctrine with the utmost 
caution. It has never upheld the doctrine or recognized it either as a principle of customary 
international law or as a general principle of law (Certain Iranian Assets (Islamic Republic of Iran v. 
United States of America), Preliminary Objections, Judgment, I.C.J. Reports 2019 (I), p. 44, 
para. 122; Certain Iranian Assets (Islamic Republic of Iran v. United States of America), Judgment 
of 30 March 2023, para. 81). 

 38. Furthermore, the Court has rejected the invocation of the doctrine as an objection to 
admissibility, stating that it “does not consider that an objection based on the ‘clean hands’ doctrine 
may by itself render an application based on a valid title of jurisdiction inadmissible” (Jadhav 
(India v. Pakistan), Judgment, I.C.J. Reports 2019 (II), p. 435, para. 61; Certain Iranian Assets 
(Islamic Republic of Iran v. United States of America), Judgment of 30 March 2023, para. 81). 
Similarly, the Court considers that the “clean hands” doctrine cannot be applied in an inter-State 
dispute where the Court’s jurisdiction is established and the application is admissible. Accordingly, 
the invocation of the “clean hands” doctrine as a defence on the merits by the Russian Federation 
must be rejected. 

2. Interpretation of certain provisions of the ICSFT 

 39. Before addressing Ukraine’s claims under the ICSFT, the Court will consider the 
interpretation of certain provisions of that Convention that are in dispute between the Parties.  

(a) Article 1, paragraph 1, of the ICSFT 

 40. The Parties disagree regarding the meaning of the term “funds” as defined in Article 1 and 
used in Article 2, paragraph 1, and other provisions of the ICSFT.  

*        * 
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 41. Ukraine maintains that whenever States parties wish to accord a special meaning to a term 
in a treaty, they do so by including a definition in the treaty, as is the case regarding the definition of 
the term “funds” in Article 1 of the ICSFT. Ukraine, referring to the text of Article 1, paragraph 1, 
of the ICSFT, argues that the term “funds”, according to its ordinary meaning and read in context 
and in light of the object and purpose of the ICSFT, has a broad meaning and includes “assets of 
every kind, whether tangible or intangible, movable or immovable”. Ukraine further argues that, 
consistent with that broad definition, the term “funds” is not limited to “financial assets” but covers 
all forms of property, including weapons and other non-financial assets. In this regard, Ukraine 
emphasizes that the French and Spanish texts of the phrase “assets of every kind”, namely “biens de 
toute nature” and “los bienes de cualquier tipo”, respectively, support the conclusion that “funds” 
includes weapons and other non-financial assets. Ukraine also cites the travaux préparatoires of the 
ICSFT which, it contends, show that the terms “funds” and “financing” were understood by the 
drafters to include the provision of in-kind contributions including heavy weaponry. 

* 

 42. The Russian Federation contends that the term “funds” used in Article 2 of the ICSFT is 
limited to resources intended to finance the commission of acts of terrorism, rather than resources 
that are themselves used as means of committing those same terrorist acts. According to the Russian 
Federation, the term “assets” in Article 1, paragraph 1, of the ICSFT must be read in the context of 
the provision as a whole, in particular in light of the specific categories of assets listed, namely “bank 
credits, travellers cheques, bank cheques, money orders, shares, securities, bonds, drafts, letters of 
credit, as well as documents or instruments evidencing title to or interest in such assets”, all of which 
“assets” have “an inherently monetary value as such, are forms of payment and can be freely and 
legally purchased, exchanged and sold”. In the view of the Russian Federation, the term “funds” as 
used in Article 2 of the ICSFT must be interpreted in light of the object and purpose of that 
Convention, which is to suppress a specific form of support of acts of terrorism, namely their 
financing, rather than broadly prohibiting all forms of in-kind support to alleged terrorist groups. 

 43. In response to Ukraine’s reference to the French and Spanish texts of the phrase “assets of 
every kind”, the Russian Federation refers to the Arabic and Russian texts of the same phrase, in 
particular the use of the words “أموال” (“amwaal”) and “активы” (“aktivy”), respectively, which the 
Respondent maintains convey a limited meaning of assets of a financial or monetary nature. The 
Russian Federation also refers to other rules of international law, including the Arms Trade Treaty 
and resolutions by the United Nations Security Council, all of which, it argues, distinguish 
“financing” from “the provision of weapons”. The Respondent highlights specific references to the 
term “financial resources” in the drafting history of the ICSFT and argues that the discussion by the 
drafters of that Convention revolved exclusively around various types of financial resources. Finally, 
the Russian Federation argues that domestic practice does not support a broad definition of the term 
“funds”, asserting that Ukraine has mischaracterized certain national legislation and that some States 
have applied a notion of “funds” in their national laws that does not include weapons.  

*        * 
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 44. In its 2019 Judgment, the Court did not interpret the term “funds”, taking the view that it 
was not necessary to address the issue at that stage of the proceedings since the Russian Federation 
had not objected to the jurisdiction of the Court in that regard. The Court stated, however, that “the 
definition of ‘funds’ could be relevant, as appropriate, at the stage of an examination of the merits” 
(I.C.J. Reports 2019 (II), p. 586, para. 62). 

 45. Under Article 2, paragraph 1, of the ICSFT, the provision or collection of funds is a 
constituent element of the offence of terrorism financing (the actus reus). The term “funds” is defined 
in Article 1, paragraph 1, as meaning:  

“assets of every kind, whether tangible or intangible, movable or immovable, however 
acquired, and legal documents or instruments in any form, including electronic or 
digital, evidencing title to, or interest in, such assets, including, but not limited to, bank 
credits, travellers cheques, bank cheques, money orders, shares, securities, bonds, 
drafts, letters of credit”. 

 46. The Court will interpret the terms “funds” and “assets of every kind” in the ICSFT, in 
accordance with the rules of interpretation stipulated in Articles 31 to 33 of the 1969 Vienna 
Convention on the Law of Treaties (hereinafter the “Vienna Convention”) to which Ukraine and the 
Russian Federation are party. According to those provisions, a treaty shall be interpreted in good 
faith, in accordance with the ordinary meaning to be given to its terms in their context and in light of 
that treaty’s object and purpose. Furthermore, according to Article 31, paragraph 4, of the Vienna 
Convention, a special meaning shall be given to a term if it is established that the parties so intended.  

 47. The Court first turns to the text of Article 1, paragraph 1, of the ICSFT. The definition of 
“funds” in Article 1, paragraph 1, of the ICSFT begins with a broad reference to “assets of every 
kind, whether tangible or intangible, movable or immovable, however acquired”. That phrase must 
be interpreted in accordance with the above-mentioned provisions of the Vienna Convention. The 
rest of that paragraph provides a non-exhaustive list of documents or instruments that may evidence 
title to or interest in such assets. Those instruments include bank credits, traveller’s cheques, bank 
cheques, money orders, shares, securities, bonds, drafts and letters of credit. Thus, while the phrase 
“assets of every kind” is an expansive one, the documents or instruments listed in the definition are 
ordinarily used for the purpose of evidencing title or interest only with regard to certain types of 
assets, such as currency, bank accounts, shares or bonds.  

 48. The Court notes that the use of the phrase “but not limited to” in Article 1, paragraph 1, 
suggests that the term “funds” covers more than traditional financial assets. The term also extends to 
a broad range of assets that are exchangeable or used for their monetary value. For instance, precious 
metals or minerals such as gold or diamonds, artwork, energy resources such as oil, and digital assets 
such as cryptocurrency may fall within the ordinary meaning of the definition of “funds” under the 
ICSFT where such assets are provided for their monetary value and not as a means of committing 
acts of terrorism. In addition, the definition in Article 1 specifically refers to “immovable” assets, 
suggesting that “funds” may include the provision of land or real estate. 
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 49. Secondly, the Court takes into account the context in which the term “funds” is used in the 
other provisions of the ICSFT, including Articles 8, 12, 13 and 18. Article 8, which concerns 
measures for the identification, detection and freezing or seizure of funds used or allocated for use 
in the commission of the offence of terrorism financing, suggests that the term “funds” covers 
different forms of monetary or financial support. Similarly, under Article 12, paragraph 2, States 
parties may not refuse a request for legal assistance on the grounds of bank secrecy, again suggesting 
that the ICSFT is concerned with financial or monetary transactions. Article 13, which provides that, 
for the purposes of extradition or mutual legal assistance, none of the offences set forth in Article 2 
shall be regarded as “a fiscal offence”, further suggests that the ICSFT is concerned with financial 
or monetary transactions. Finally, Article 18, which concerns the institution of practical measures 
regulating financial transactions, including in relation to physical cross-border transportation of cash 
and other negotiable instruments, also suggests that the ICSFT is concerned with financial or 
monetary transactions. In the view of the Court, the context provided by these provisions suggests 
that the term “funds” as used in Article 1, paragraph 1, of the ICSFT, is confined to resources that 
possess a financial or monetary character and does not extend to the means used to commit acts of 
terrorism. 

 50. Thirdly, the Court also takes into account the object and purpose of the ICSFT in 
determining the meaning of the term “funds”. The preamble of the ICSFT demonstrates that that 
Convention was intended to address the “financing” of terrorism, rather than terrorism generally. For 
example, the preamble states that “the financing of terrorism is a matter of grave concern to the 
international community as a whole”. It also notes that “the number and seriousness of acts of 
international terrorism depend on the financing that terrorists may obtain” and that “existing 
multilateral legal instruments do not expressly address such financing” (emphases added). In this 
regard, the Court recalls that in its 2019 Judgment, it explained that “[a]s stated in the preamble, the 
purpose of the Convention is to adopt ‘effective measures for the prevention of the financing of 
terrorism, as well as for its suppression through the prosecution and punishment of its perpetrators’” 
(I.C.J. Reports 2019 (II), p. 585, para. 59). The title of the ICSFT, which refers to “the Suppression 
of the Financing of Terrorism”, also suggests that that Convention specifically concerns the financing 
aspect of terrorism. Accordingly, the object of the ICSFT is not to suppress and prevent support for 
terrorism in general, but rather to prevent and suppress a specific form of support, namely its 
financing.  

 51. The travaux préparatoires confirm the above interpretation of the term “funds”. The 
Parties referred to the text proposed by France in the Sixth Committee of the General Assembly and 
the subsequent negotiations in the Ad Hoc Committee established by General Assembly 
resolution 51/210 of 17 December 1996 and the Working Group on measures to eliminate 
international terrorism. The record of the negotiations appears to indicate that the concern of the 
drafters was that international law did not provide means for tracing and effectively punishing those 
who contribute finances to terrorist organizations, arguing that terrorist acts could be prevented by 
depriving criminal groups of their financial resources. It was this gap that the ICSFT was intended 
to fill. Proposals made by delegations regarding the text of what became Article 1 of the ICSFT, 
including the original proposal by France, expressed a focus on the issue of financial or monetary 
support. 

 52. A good-faith interpretation of the ICSFT must take into account the fact that the concern 
of States parties when drafting that Convention was not the means or military resources that terrorist 
groups might use to commit acts of terrorism, but rather the acquisition of financial resources that  
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would enable them, inter alia, to acquire such means, including weaponry and training. In this regard, 
the travaux préparatoires reveal that one of the key problems identified by the States negotiating the 
ICSFT was the use by terrorist groups of real or spurious charitable institutions to collect funds for 
seemingly legitimate purposes.  

 53. In light of the foregoing, the Court concludes that the term “funds”, as defined in Article 1 
of the ICSFT and used in Article 2 of the ICSFT, refers to resources provided or collected for their 
monetary and financial value and does not include the means used to commit acts of terrorism, 
including weapons or training camps. Consequently, the alleged supply of weapons to various armed 
groups operating in Ukraine, and the alleged organization of training for members of those groups, 
fall outside the material scope of the ICSFT. In the present case, therefore, only monetary or financial 
resources provided or collected for use in carrying out acts of terrorism may provide the basis for the 
offence of terrorism financing, assuming that the other elements of the offence referred to in 
Article 2, paragraph 1, are also present.  

(b) The offence of “terrorism financing” under Article 2, paragraph 1, of the ICSFT 

 54. Next, the Court turns to the interpretation of Article 2, paragraph 1, of the ICSFT, which 
provides as follows: 

 “1. Any person commits an offence within the meaning of this Convention if that 
person by any means, directly or indirectly, unlawfully and wilfully, provides or collects 
funds with the intention that they should be used or in the knowledge that they are to be 
used, in full or in part, in order to carry out: 

(a) An act which constitutes an offence within the scope of and as defined in one of the 
treaties listed in the annex; or 

(b) Any other act intended to cause death or serious bodily injury to a civilian, or to any 
other person not taking an active part in the hostilities in a situation of armed 
conflict, when the purpose of such act, by its nature or context, is to intimidate a 
population, or to compel a government or an international organization to do or to 
abstain from doing any act.” 

 55. The Court will address several issues relevant to determining the scope of the offence 
defined in Article 2, paragraph 1, of the ICSFT (hereinafter referred to as “terrorism financing”).  

 (i) The scope ratione personae of the offence of terrorism financing 

 56. The Court recalls its previous finding in the 2019 Judgment regarding the scope ratione 
personae of the ICSFT. The Court explained in relation to the phrase “any person” in Article 2, 
paragraph 1, that  

“this term covers individuals comprehensively. The Convention contains no exclusion 
of any category of persons. It applies both to persons who are acting in a private capacity 
and to those who are State agents. As the Court noted . . ., State financing of acts of 
terrorism is outside the scope of the ICSFT; therefore, the commission by a State official  
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of an offence described in Article 2 does not in itself engage the responsibility of the 
State concerned under the Convention. However, all States parties to the ICSFT are 
under an obligation to take appropriate measures and to co-operate in the prevention 
and suppression of offences of financing acts of terrorism committed by whichever 
person. Should a State breach such an obligation, its responsibility under the Convention 
would arise.” (I.C.J. Reports 2019 (II), p. 585, para. 61.) 

Accordingly, while the financing of terrorism by a State, as such, is not covered by the ICSFT, that 
Convention does require States to act to suppress and prevent the commission of the offence of 
terrorism financing by all persons, including by State officials.  

 (ii) The scope ratione materiae of the offence of terrorism financing 

 57. Multiple provisions of the ICSFT refer to the commission of “offences set forth in 
article 2”, including Articles 4, 8, 9, 12 and 18. The Court notes that Article 2 sets out two kinds of 
offences. First, the offence of terrorism financing, which is addressed in the chapeau of Article 2, 
paragraph 1, and second, the two categories of underlying offences or acts, which are stipulated in 
Article 2, paragraph 1 (a) and (b) (hereinafter referred to as “predicate acts”).  

 58. In the view of the Court, the phrase “offences set forth in article 2” should be understood 
to refer only to the offence of terrorism financing set out in the chapeau of Article 2, paragraph 1. 
The predicate acts described in subparagraphs (a) and (b) of paragraph 1 are relevant only as 
constituent elements of the offence of terrorism financing. They are not themselves offences falling 
within the scope of the ICSFT. If the phrase “offences set forth in article 2” was interpreted to include 
the predicate acts referred to in subparagraphs (a) and (b) of paragraph 1, the obligations of States 
parties under the ICSFT would extend far beyond the prevention and suppression of the financing of 
terrorism and would apply, inter alia, to the suppression and prevention of those predicate acts 
themselves. Such an interpretation goes beyond the scope ratione materiae of the ICSFT. 

 (iii) The mental elements of the offence of terrorism financing 

 59. Article 2 of the ICSFT sets out two mental elements of the offence of terrorism financing 
(the mens rea). According to that provision, the commission of the offence of terrorism financing 
requires that the funds in question be provided or collected either “with the intention that they should 
be used or in the knowledge that they are to be used” in order to carry out the predicate acts defined 
in Article 2, paragraph 1 (a) or (b). As the use of “or” indicates, these are alternative mental elements. 
Accordingly, it suffices for the commission of the offence of terrorism financing that either 
“intention” or “knowledge” be present. In support of its claims, Ukraine relies entirely upon the 
mental element of “knowledge”. Accordingly, the Court will confine its analysis to the interpretation 
of the phrase “in the knowledge that they are to be used”, an element on which the Parties hold 
divergent views.  

*        * 
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 60. Ukraine submits that proof of the mental element of “knowledge” may be satisfied where 
funds are provided or collected for the benefit of an organization or group that is “notorious” for the 
commission of terrorist acts. Ukraine emphasizes that it is not necessary to establish the funder’s 
knowledge that the funds provided are to be used for specific acts of terrorism, and argues that 
Article 2, paragraph 3, of the ICSFT reinforces this interpretation. Ukraine also states that it is not 
necessary that any such group has previously been characterized by the international community as 
a terrorist organization. 

 61. The Russian Federation contends, regarding Article 2, paragraph 1, of the ICSFT, that the 
phrase “[i]n the knowledge that they are to be used”, in its ordinary meaning, refers to actual 
awareness that the funds are to be used to carry out a terrorist act. The Respondent argues that for 
the mental element of knowledge to be established, the Applicant must prove that the funder acted 
in the certain knowledge (and not merely with the risk) that the funds collected or provided would 
be used, in full or in part, to carry out a terrorist act referred to in Article 2, paragraph 1 (a) or (b), of 
the ICSFT, rather than for some other purpose. The Russian Federation adds that, contrary to what 
Ukraine asserts, the members of the DPR and LPR have never been characterized in the same way 
as “notorious terrorist groups . . . such as Al-Qaida”. The Russian Federation further argues that 
Ukraine has not met the high threshold required for establishing the “knowledge” element, in view 
of the fact that the DPR and LPR are not and have never been characterized as terrorist groups at the 
international level.  

*        * 

 62. The ordinary meaning of the term “knowledge” is an awareness of a fact or circumstance. 
For the mental element of “knowledge” to be established, it must be shown that, at the time of 
collecting or providing the funds in question, the funder was aware that they were to be used, in full 
or in part, in order to carry out a predicate act under Article 2, paragraph 1 (a) or (b), of the ICSFT.  

 63. Article 2, paragraph 3, stipulates that “[f]or an act to constitute an offence set forth in 
paragraph 1, it shall not be necessary that the funds were actually used to carry out an offence referred 
to in paragraph 1, subparagraphs (a) or (b)”. Accordingly, the funder’s knowledge may be 
established even where the funds collected or provided are not ultimately used to carry out a predicate 
act. 

 64. A determination of whether the element of “knowledge” is present must be made on the 
basis of objective factual circumstances. The element of “knowledge” may be established if there is 
proof that the funder knew that the funds were to be used for the commission of a predicate act. In 
this regard, it may be relevant to look to the past acts of the group receiving the funds in order to 
establish whether a group is notorious for carrying out predicate acts; for instance, where a group has 
previously been characterized as being terrorist in nature by an organ of the United Nations. The 
existence of the element of “knowledge” may be inferred from such circumstances. On the other 
hand, the characterization by a single State of an organization or a group as “terrorist” is insufficient, 
on its own, to displace the need for proof of the funder’s knowledge that the funds in question are to 
be used to carry out a predicate act under Article 2, paragraph 1 (a) or (b). 
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(c) Article 2, paragraph 1 (a) and (b), of the ICSFT 

 65. Article 2, paragraph 1, of the ICSFT requires that for the offence of terrorism financing to 
be established, the funder must act with the intention or knowledge that these funds are to be used to 
carry out an act defined in Article 2, paragraph 1 (a) or (b). The Parties disagree regarding the scope 
and interpretation of these predicate acts.  

*        * 

 66. Ukraine contends that Article 2, paragraph 1 (a), identifies specific acts prohibited by prior 
conventions on terrorism. Ukraine submits that the question of whether an act amounts to a predicate 
act prohibited under Article 2, paragraph 1 (a) or (b), is to be determined objectively and does not 
require a determination of the subjective intent of the perpetrator of such an act. In this regard, 
Ukraine considers that the “purpose” of an act may be inferred from its “nature or context” in order 
to determine whether it constitutes a predicate act. 

 67. The Russian Federation does not dispute that Article 2, paragraph 1 (a), applies to acts 
falling within the scope of the treaties listed in the annex of the ICSFT. However, it disagrees with 
Ukraine as to the interpretation of Article 2, paragraph 1 (b). In the view of the Russian Federation, 
it is necessary that there be a finding of subjective direct intent that civilians be harmed or killed for 
a predicate act to have been committed. Furthermore, the Russian Federation submits that the act 
must have had the primary purpose of spreading terror or compelling a government that goes beyond 
the ordinary military goals of a party in an armed conflict.  

*        * 

 68. The Court recalls its prior conclusion that the predicate acts stipulated in Article 2, 
paragraph 1 (a) and (b), are themselves not offences falling within the scope of the ICSFT and are 
only relevant as constituent elements of the offence of terrorism financing (see paragraph 58 above). 
Indeed, it is not necessary that a predicate act should have occurred for the offence of terrorism 
financing to have been committed (see paragraph 63 above). Accordingly, the Court will only 
interpret the scope of Article 2, paragraph 1 (a) and (b), to the extent necessary to inform its 
conclusions regarding the alleged violations by the Russian Federation of its obligations with respect 
to co-operation in the prevention and suppression of the offence of terrorism financing. 

 69. The Court notes that the Parties agree that the category of predicate acts specified in 
Article 2, paragraph 1 (a), is defined by reference to the treaties listed in the annex to the ICSFT. 
With respect to the category of predicate acts specified in Article 2, paragraph 1 (b), the Court notes 
that it is not enough for deliberate killings or serious bodily injury to civilians to have occurred. It is 
also essential to demonstrate that “the purpose of such act, by its nature or context, is to intimidate a 
population, or to compel a government or an international organization to do or to abstain from doing 
any act”. 
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(d) Proof of predicate acts under Article 2, paragraph 1 (a) or (b), of the ICSFT 

 70. The Applicant claims that armed groups in eastern Ukraine supported by the Russian 
Federation have committed a variety of acts constituting predicate acts prohibited under Article 2, 
paragraph 1 (a) or (b), of the ICSFT. First, Ukraine alleges that Malaysia Airlines Flight 17 
(hereinafter “Flight MH17”) was downed over eastern Ukraine by members of the DPR using a 
Buk-TELAR ground-to-air missile system in violation of Article 1, paragraph 1 (b), of the 
Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, thereby 
constituting a predicate act under Article 2, paragraph 1 (a), of the ICSFT. Secondly, Ukraine argues 
that armed groups in eastern Ukraine engaged in a series of kidnappings and extrajudicial killings of 
individuals who had provided support for, or were otherwise associated with, the Ukrainian 
Government, or had advocated for Ukrainian unity. Thirdly, Ukraine alleges that members of the 
DPR and LPR, supported by the Russian Federation, carried out a series of rocket attacks and shelling 
in eastern Ukraine intended to terrorize civilians and exert political pressure on the Government of 
Ukraine. These include the shelling of a civilian checkpoint in Volnovakha on 13 January 2015; the 
bombardment of a civilian area of the city of Mariupol on 24 January 2015; a rocket attack against a 
residential area of Kramatorsk on 10 February 2015; and the indiscriminate shelling of the city of 
Avdiivka in early 2017. Fourthly, Ukraine alleges that armed groups directly supported by officials 
of the Russian Federation committed bombing attacks in Ukrainian cities, making use of weapons 
provided by individuals in the Russian Federation.  

 71. Ukraine further contends that the support allegedly provided by officials of the Russian 
Federation and private persons within the jurisdiction of the Russian Federation, to the armed groups 
responsible for those incidents provides a basis for concluding that terrorism financing offences 
under Article 2 of the ICSFT have been committed by those officials and private persons. 

* 

 72. The Russian Federation disputes that predicate acts set forth in Article 2, paragraph 1 (a) 
or (b), of the ICSFT have been committed and contests many of Ukraine’s factual assertions. It argues 
that, by failing to prove the commission of the alleged predicate acts with “fully conclusive 
evidence”, Ukraine has failed to establish the requirements for the commission of an offence of 
terrorism financing under Article 2 of the ICSFT. 

 73. First, with respect to the shooting down of Flight MH17, the Russian Federation disputes 
that the aircraft was shot down by persons supported by the Russian Federation, or that it provided a 
Buk-TELAR missile system which was used for that purpose. Furthermore, the Respondent asserts 
that, in any event, there was no intent to shoot down a civilian aircraft and that the act therefore does 
not qualify as a predicate act prohibited under Article 2, paragraph 1 (a), of the ICSFT. Secondly, 
the Russian Federation denies Ukraine’s allegations regarding killings conducted by armed groups, 
arguing that the evidence does not conclusively show that there was a political motivation behind  
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any of the alleged killings, to intimidate a population, or to compel a government or an international 
organization to do or to abstain from doing any act. Thirdly, the Respondent contests Ukraine’s 
account of the shelling incidents. The Respondent puts forward evidence that, in its view, 
demonstrates that the attacks were aimed at military targets and did not have the purpose of 
terrorizing civilians or compelling political action. Fourthly, with respect to the alleged bombings, 
the Russian Federation suggests that many or all of the incidents may have been “staged” by 
Ukrainian security services and generally contests the evidence provided by Ukraine regarding both 
the nature of the attacks and the alleged support the alleged perpetrators received from individuals in 
the Russian Federation.  

*        * 

 74. Before turning to the examination of the alleged violation by the Russian Federation of its 
obligations under the ICSFT, the Court will make several preliminary observations. The question 
before the Court is whether the Respondent has violated its obligations under the ICSFT to take 
measures for, and to co-operate in, the prevention and suppression of terrorism financing, including 
by acting to freeze the accounts of suspected terrorism funders, assisting in the investigation of such 
offences, initiating prosecutions or otherwise taking practicable measures to prevent the financing of 
terrorism. Answering this question requires the Court to interpret and apply a series of obligations 
invoked by Ukraine under Articles 8, 9, 10, 12 or 18 of the ICSFT. While the Court will only examine 
allegations of offences of terrorism financing to the extent necessary to resolve the claims of Ukraine, 
its interpretation and analysis of the Parties’ obligations under Articles 8, 9, 10, 12 and 18 of the 
ICSFT will be guided by its interpretation of Articles 1 and 2 of that Convention, in particular, its 
interpretation of the term “funds” as defined in Article 1 (see paragraph 53 above). Consequently, it 
is not necessary for the Court to evaluate alleged predicate acts the commission of which is sustained 
solely by the supply of weapons or other means used to commit such acts.  

 75. The Court further recalls that the offence of terrorism financing is distinct from the 
commission of predicate acts set out in Article 2, paragraph 1 (a) and (b), of the ICSFT (see 
paragraph 58 above). In order to decide on the alleged violation of the obligations invoked by 
Ukraine, it is not necessary for the Court to first determine whether the specific incidents alleged by 
Ukraine constitute predicate acts described in Article 2, paragraph 1 (a) or (b), of the ICSFT. 

 76. Finally, the Court notes that it does not have sufficient evidence before it to characterize 
any of the armed groups implicated by Ukraine in the commission of the alleged predicate acts as 
groups notorious for committing such acts. In the circumstances, the funder’s knowledge that the 
funds are to be used to carry out a predicate act under Article 2 of the ICSFT cannot be inferred from 
the character of the recipient group (see paragraph 64 above). Accordingly, to establish the element 
of knowledge, it must be shown that, at the time the funds were allegedly collected or provided to 
the groups, the alleged funder knew that the funds were to be used to carry out predicate acts under 
Article 2, paragraph 1 (a) or (b), of the ICSFT. 
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3. Questions of proof  

 77. The Parties disagree regarding the standard of proof required to substantiate the 
Applicant’s claims under the ICSFT. Referencing the jurisprudence of the Court, Ukraine argues that 
the Court should apply a standard of proof requiring “sufficient” or “convincing” evidence to 
establish the alleged violation of obligations under the ICSFT. Ukraine also argues in favour of a 
more liberal recourse to inferences of fact and circumstantial evidence in the present case where 
relevant evidence may be outside its “exclusive territorial control”. 

 78. The Russian Federation asserts that Ukraine must prove the commission of terrorism 
financing offences with evidence that is “fully conclusive”. In the view of the Respondent, this 
standard of proof must be met to show that it has violated its obligations under the ICSFT, and the 
Court should not draw any inferences of fact from an alleged “pattern of conduct” unless terrorism 
financing is the only reasonable inference to be drawn from the circumstances. 

*        * 

 79. It is well established that, “as a general rule, it is for the party which alleges a fact in 
support of its claims to prove the existence of that fact” (Armed Activities on the Territory of the 
Congo (Democratic Republic of the Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 
2022 (I), p. 54, para. 115, citing Certain Activities Carried Out by Nicaragua in the Border Area 
(Costa Rica v. Nicaragua), Compensation, Judgment, I.C.J. Reports 2018 (I), p. 26, para. 33; 
Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), Merits, 
Judgment, I.C.J. Reports 2010 (II), p. 660, para. 54). 

 80. The Court recalls that it has sometimes “allowed . . . a more liberal recourse to inferences 
of fact and circumstantial evidence” when a State lacks effective control over the territory where 
evidence is located (Armed Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 2022 (I), p. 67, para. 157, citing Corfu 
Channel (United Kingdom v. Albania), Merits, Judgment, I.C.J. Reports 1949, p. 18). This practice 
may be relevant for certain allegations made in the present case regarding conduct that took place in 
areas over which Ukraine lacks effective control. 

 81. The Court further recalls that the standard of proof may vary from case to case, taking into 
account factors including the gravity of the allegation. In this regard, the Court has noted that 
“charges of exceptional gravity” such as the crime of genocide, require proof at “a high level of 
certainty” (Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007 (I), 
pp. 129-130, paras. 209-210). In other cases not involving allegations of exceptional gravity, 
however, the Court has applied a less exacting standard of proof. 

 82. Ukraine’s claims concern the Russian Federation’s alleged violation of obligations under 
Articles 8, 9, 10, 12 and 18 of the ICSFT. Those obligations relate to the taking of specific measures  
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and co-operating in the prevention or suppression of the financing of terrorism. In the Court’s view, 
the Applicant’s claims, while undoubtedly serious, are not of the same gravity as those relating to 
the crime of genocide and do not require the application of a heightened standard of proof. 

 83. Thus, in deciding Ukraine’s claims, the Court will, in addition to assessing the relevance 
and probative value of the evidence adduced by Ukraine, determine whether such evidence is 
convincing. 

 84. The Court also notes that each provision of the ICSFT invoked by the Applicant imposes 
a distinct obligation upon States parties to that Convention. In each case, the Court must first ascertain 
the threshold of evidence of terrorism financing that must be met for an obligation under that 
provision of the ICSFT to arise. Such an evidentiary threshold may differ depending on the text of 
the provision under examination and the nature of the obligation it imposes. If the Court finds that, 
for a given provision of the ICSFT, the relevant obligation did arise for the Russian Federation, the 
Court must then determine whether the Russian Federation has violated that obligation. 

 85. The Court will now turn to the examination of the alleged violations by the Russian 
Federation of its obligations under the ICSFT. 

B. Alleged violations of obligations under the ICSFT 

1. Alleged violation of Article 8, paragraph 1 

 86. Article 8, paragraph 1, of the ICSFT reads as follows:  

 “Each State Party shall take appropriate measures, in accordance with its 
domestic legal principles, for the identification, detection and freezing or seizure of any 
funds used or allocated for the purpose of committing the offences set forth in article 2 
as well as the proceeds derived from such offences, for purposes of possible forfeiture.” 

*        * 

 87. Ukraine argues that by failing to take appropriate measures to identify, detect and freeze 
or seize funds used for terrorism financing, the Russian Federation has violated its obligations under 
Article 8 of the ICSFT. Ukraine contends that the obligation to take the preventive measure of 
freezing funds is triggered by a “reasonable suspicion” that the funds in question may be used or 
allocated for the financing of terrorist activity, a standard that, it notes, has been recommended by 
many international organizations and adopted by States when implementing relevant domestic 
legislation. In support of applying its “reasonable suspicion” standard, Ukraine emphasizes that the 
freezing of assets is a proactive measure taken to prevent terrorism financing before it occurs.  

 88. Ukraine relies upon a range of Notes Verbales and requests for mutual legal assistance that 
were provided to the Russian Federation between 2014 and 2017. It asserts that these documents  
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contained the names of dozens of individuals and organizations along with information regarding 
corresponding bank accounts, bank card numbers, taxpayer identification numbers, tax-registration 
codes and other identifying administrative information. Ukraine further submits that it notified the 
Russian Federation in each of these instances that the identified individuals and associations had 
purposefully and knowingly used the specified accounts to collect and transfer money to finance 
terrorist activities in Ukraine. In Ukraine’s view, this information, along with widely reported and 
known instances of fundraising for the DPR and LPR, was sufficient to give rise to reasonable 
suspicion that the funds in question would be used for terrorism financing, thereby obligating the 
Russian Federation to take action to freeze the funds. Ukraine argues that the Russian Federation, 
after receiving this information, failed to take any action to identify, detect, freeze or seize the funds 
at issue, in violation of its obligation under Article 8, paragraph 1, of the ICSFT.  

* 

 89. The Russian Federation, for its part, denies any violation of its obligations under Article 8 
of the ICSFT. It argues that Article 8 of the ICSFT only applies in circumstances where it has been 
established that offences under Article 2 of the ICSFT have been committed and with respect to funds 
that have been proved to be associated with the commission of such offences. It therefore disputes 
that Article 8 applies when there is merely “reasonable suspicion” that the funds in question may be 
used or allocated for the financing of acts of terrorism and it considers that the use of such a standard 
has no basis in the text of that provision.  

 90. The Russian Federation further argues that the Applicant has failed to establish either that 
predicate acts were committed or that the funds in the accounts referred to were used or allocated to 
be used for purposes of financing those acts. It contends that the communications cited by Ukraine 
provided no information whatsoever as to either how the alleged provision of financing to the 
specified individuals constituted financing of the DPR or LPR or how the alleged provision of 
financing to the DPR or LPR constituted financing of terrorism. In the view of the Russian 
Federation, Ukraine’s allegations of terrorism and terrorism financing were made in bad faith and 
actually concerned peaceful campaigns of humanitarian assistance to the civilian population in 
eastern Ukraine. Finally, the Russian Federation also points out that several of the accounts 
referenced in the Ukrainian communications were located in Ukraine, not the Russian Federation. 
Accordingly, the Russian Federation denies that it had any obligation to freeze these funds or 
accounts.  

*        * 

 91. Article 8 of the ICSFT imposes upon States parties various obligations, inter alia, to 
identify, detect, freeze or seize funds used or allocated for the purpose of committing the offences 
set forth in Article 2 of the ICSFT. The Court will begin by considering the evidentiary threshold for  
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an obligation under Article 8 of the ICSFT to arise. In the view of the Court, the applicable threshold 
under Article 8 of the ICSFT may differ depending on the scope and nature of the precise obligation 
at issue. For instance, the obligation to identify and detect funds allocated for the purpose of terrorism 
financing entails a lower threshold than the obligation to freeze such funds. Similarly, the decision 
to freeze funds may involve the application of a different evidentiary threshold than the more 
consequential decision of seizing funds. Ukraine has not pointed to any specific funds or accounts 
that the Russian Federation has allegedly failed to identify or detect. The Court notes that the 
Applicant is primarily concerned with the alleged non-compliance by the Russian Federation with 
its obligation to freeze certain funds belonging to individuals and organizations alleged to be 
involved in terrorism financing. It is therefore necessary to ascertain the evidentiary threshold 
required for a State party to the ICSFT to be required to freeze funds alleged to be used or allocated 
for terrorism financing.  

 92. The Court is of the view that the freezing of funds is a preventive measure that does not 
require that the commission of the offence of terrorism financing under Article 2 of the ICSFT be 
established. At the same time, the Court acknowledges that the freezing of funds is a serious step that 
can significantly limit the ability of the holder of those funds to use and dispose of them. In light of 
the foregoing, it is the Court’s view that the obligation under Article 8 to freeze funds only comes 
into operation when the relevant State party has reasonable grounds to suspect that those funds are 
to be used for the purpose of terrorism financing.  

 93. The Court notes that this standard of reasonable grounds to suspect is in line with that 
adopted by the Financial Action Task Force (hereinafter the “FATF”) in its Special 
Recommendations on Terrorist Financing. The FATF is an intergovernmental body that takes action, 
inter alia, to tackle money laundering and terrorism financing, including by issuing 
recommendations to assist States in implementing and fulfilling their obligations under relevant 
international instruments, such as the ICSFT, and monitoring compliance with them. Although not 
all States parties to the ICSFT are members of the FATF, the practice of States within the FATF in 
the interpretation and application of the ICSFT is relevant when interpreting its provisions. The Court 
further notes that the Russian Federation is a member of the FATF, while Ukraine has co-operated 
with the FATF with respect to the issuance of mutual evaluation reports summarizing and evaluating 
Ukraine’s implementation of anti-money laundering and anti-terrorism financing measures. The 
Court also observes that Article 8 provides that, for its implementation, “[e]ach State Party shall take 
appropriate measures, in accordance with its domestic legal principles”. In this regard, it is relevant 
that Russian domestic law allows for the freezing of assets where there are “sufficient grounds to 
suspect” their use in terrorism financing. The Court considers that the standard used in Russian 
domestic law is analogous to one of reasonable grounds to suspect.  

 94. The Court must next determine whether the information available to the Respondent was 
sufficient to oblige it to take action to freeze any particular funds. The obligations under Article 8 
are not, by its terms, contingent on a State party receiving information from another State party. 
Accordingly, a State party may be required to take action under Article 8 regardless of the means by 
which it becomes aware of particular funds used or allocated for the purpose of committing the 
offences set forth in Article 2 of the ICSFT. In the present case, Ukraine’s arguments primarily relate  
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to the communications it submitted to the Russian Federation regarding the alleged use of certain 
funds and accounts for the purpose of committing offences under Article 2. The Court will therefore 
focus its analysis on these communications. 

 95. Of the Notes Verbales and requests for legal assistance submitted to the Court by Ukraine, 
only four contain descriptions of specific persons and accounts alleged to have been associated with 
the financing of predicate acts under the ICSFT. These include two Notes Verbales sent by the 
Ministry of Foreign Affairs of Ukraine to the Ministry of Foreign Affairs of the Russian Federation 
on 12 August 2014 and 29 August 2014, respectively. Both Notes Verbales generally allege the 
transfer of funds from the Russian Federation to the DPR and LPR and include allegations concerning 
identified individuals and the use of specified bank accounts, bank cards and electronic wallets for 
such transfer of funds. In both Notes Verbales, Ukraine referred to Article 8 of the ICSFT and 
requested that the Russian authorities take action to identify, detect, freeze and seize all funds used 
or allocated for committing the alleged offences. 

 96. Also relevant are two requests for legal assistance made by the Central Investigations 
Department of the Ministry of Internal Affairs of Ukraine to the competent authorities of the Russian 
Federation on 11 November 2014 and 3 December 2014. Although these communications were less 
detailed than the Notes Verbales of August 2014, both requests contained allegations concerning the 
raising of funds for the LPR and provided the Russian Federation with information regarding specific 
bank accounts allegedly used for that purpose.  

 97. After examining the allegations and evidence contained in these documents, the Court 
concludes that they do not contain sufficiently specific and detailed evidence to give the Russian 
Federation reasonable grounds to suspect that the accounts, bank cards and other financial 
instruments listed therein were used or allocated for the purpose of committing the offences under 
Article 2 of the ICSFT. In particular, the documents provide only vague and highly generalized 
descriptions of the acts that were allegedly committed by members of the DPR and LPR and were 
alleged to qualify as predicate acts under Article 2, paragraph 1 (a) or (b), of the ICSFT. 
Accordingly, the evidence does not demonstrate the funders’ “knowledge” that the funds being 
provided would be used to commit acts that qualify as predicate acts. Nor has Ukraine demonstrated 
that the Russian Federation should have been aware of this information from another source. In the 
absence of convincing evidence to the contrary, the Russian Federation had no reasonable grounds 
to suspect that the funds in question were to be used for the purpose of terrorism financing and, 
accordingly, was not required to freeze those funds. 

 98. In light of the foregoing, the Court concludes that it has not been established that the 
Russian Federation has violated its obligations under Article 8, paragraph 1, of the ICSFT. Therefore, 
Ukraine’s claim under Article 8 cannot be upheld. 
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2. Alleged violation of Article 9, paragraph 1 

 99. Article 9, paragraph 1, of the ICSFT provides:  

 “Upon receiving information that a person who has committed or who is alleged 
to have committed an offence set forth in article 2 may be present in its territory, the 
State Party concerned shall take such measures as may be necessary under its domestic 
law to investigate the facts contained in the information.”  

*        * 

 100. Ukraine contends that the Russian Federation repeatedly failed to investigate alleged 
terrorism financing offences committed by individuals present in the territory of the Russian 
Federation and, in so doing, violated its obligations under Article 9. Ukraine alleges that it submitted 
numerous requests to undertake investigations and, in response, the Russian Federation made no 
serious attempt to investigate the individuals named in the Ukrainian communications or entirely 
ignored the Ukrainian requests. The Applicant considers that Article 9 is broadly worded and sets a 
relatively low evidentiary threshold for the obligation to arise. According to Ukraine, the obligation 
under Article 9 “to investigate the facts contained in the information” arises as soon as a State party 
receives information concerning an alleged terrorism financing offence and, if “the circumstances so 
warrant”, the State “shall take the appropriate measures to ensure [the suspect’s] presence for the 
purposes of prosecution or extradition”. In its view, there is no requirement that a State should have 
received information identifying a specific person or providing detailed information establishing a 
reasonable suspicion that an offence of terrorism financing has been committed for it to be required 
to initiate an investigation.  

 101. The Russian Federation denies any violation of obligations under Article 9 of the ICSFT. 
In its view, Article 9 does not require a State party to examine every allegation of terrorism financing. 
The requesting State must provide sufficient information with respect to a specific person present in 
the requested State’s territory, as well as evidence giving rise to a “reasonable suspicion” that an 
offence of terrorism financing under Article 2 of the ICSFT has taken place. The Russian Federation 
considers that the information it received from Ukraine did not contain sufficient or even credible 
allegations of terrorism financing by specific persons. In particular, the Respondent emphasizes that 
the Notes Verbales referred to by Ukraine contained little information other than conclusive 
statements. Furthermore, the Russian Federation notes that its request to Ukraine for additional 
information, including “factual data”, on Ukraine’s criminal investigations received no response. The 
Russian Federation therefore submits that it was under no duty to investigate any individuals present 
in its territory and that Ukraine has failed to establish that there has been a breach of Article 9 of the 
ICSFT.  

*        * 
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 102. Article 9 of the ICSFT concerns the obligation of a State party to the ICSFT to investigate 
allegations of the commission of terrorism financing offences by alleged offenders present in its 
territory.  

 103. The Court will once again begin by considering the evidentiary threshold for the 
obligation to investigate the facts of an alleged terrorism financing offence to arise. The threshold 
set by Article 9, paragraph 1, is relatively low. For the obligation to investigate to arise, Article 9, 
paragraph 1, requires only that a State party receive information that a person who has committed or 
who is “alleged” to have committed the offence of terrorism financing may be present in its territory. 
In circumstances where the information only “alleges” the commission of an offence under Article 2, 
it is not necessary that the commission of the offence be established. Indeed, it is precisely the 
purpose of an investigation to uncover the facts necessary to determine whether a criminal offence 
has been committed. All the details surrounding the alleged offence may not yet be known and the 
facts provided may therefore be general in nature. Moreover, for an obligation to investigate to arise, 
Article 9 does not require that a State party receive information from another State party. Credible 
information received from any other source may give rise to the obligation to investigate. 

 104. At the same time, however, the Court considers that Article 9 does not require the 
initiation of an investigation into unsubstantiated allegations of terrorism financing. Requiring States 
parties to undertake such investigations would not be in line with the object and purpose of the 
ICSFT.  

 105. If a State party has received sufficient information of alleged terrorism financing 
committed by an individual present on its territory, it is required to undertake a meaningful 
investigation into the alleged facts in accordance with the laws and procedures it would ordinarily 
follow when presented with information on the commission of a serious crime. Furthermore, in 
fulfilling its obligation to investigate, a State party must also endeavour to co-operate with any other 
interested States parties and must promptly inform them of the results of its investigation (see 
Article 9, paragraph 6, of the ICSFT). Such an obligation to co-operate in investigating terrorism 
financing offences is also informed by the object and purpose of the ICSFT, which is, as stated in its 
preamble, to “enhance international cooperation among States” in preventing and suppressing 
terrorism financing. 

 106. The Court will next consider whether the Russian Federation received sufficient 
information to require it to investigate any alleged offences under Article 2 of the ICSFT. Ukraine 
has pointed to several Notes Verbales sent from its Foreign Ministry to the Foreign Ministry of the 
Russian Federation which, it argues, contained credible allegations of terrorism financing by 
individuals in the territory of the Respondent. The Court will focus its attention on three of these 
documents: the Notes Verbales dated 12 August 2014, 29 August 2014 and 3 November 2014. The 
Court observes that the other Notes Verbales submitted to the Court concern only allegations of the 
provision of means to be used to commit predicate acts, including the supply of weapons, ammunition 
and military equipment. They therefore allege facts that fall outside the scope of Article 2 of the 
ICSFT (see paragraph 53 above).  

 107. In the view of the Court, the aforementioned three documents, in particular the Notes 
Verbales dated 12 August 2014 and 29 August 2014, contained sufficiently detailed allegations to  
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give rise to an obligation by the Russian Federation to undertake investigations into the facts alleged 
therein. The information received included a summary of the types of conduct allegedly undertaken 
by members of armed groups associated with the DPR and LPR that Ukraine considered to constitute 
predicate acts under the ICSFT, the names of several individuals suspected of terrorism financing, 
and details regarding the accounts used and the types of items purchased with the funds transferred. 
The Court considers that such information met the relatively low threshold set by Article 9 and thus 
required investigation by the Respondent. 

 108. In light of the above conclusion, the Court must now determine whether the Russian 
Federation met its obligation to undertake a meaningful investigation into the facts alleged in the 
Notes Verbales. The Ministry of Foreign Affairs of the Russian Federation first responded to the 
Ukrainian communications in a Note Verbale dated 14 October 2014. In that communication, the 
Ministry informed Ukraine about the “need to provide the Russian side with factual data on the issues 
brought up” in the Ukrainian communications. However, the Russian Federation provided no 
clarification as to the precise additional information that was required. 

 109. Subsequently, on 31 July 2015, in response to the information received from Ukraine, the 
Ministry of Foreign Affairs of the Russian Federation sent Ukraine a Note Verbale that included 
further details on the actions taken by the Russian competent authorities. This included the results of 
investigations into two of the alleged offenders. In both cases, the Russian Federation concluded that 
the individuals were not involved in providing financial support to the DPR and LPR. However, no 
clear information was provided by the Respondent concerning the other alleged offenders described 
in the Ukrainian communications as being present in Russian territory. With regard to one allegation, 
the Russian Federation stated that it had issued orders to obtain the personal data and account 
information of the alleged offenders. With respect to several other alleged offenders, the Russian 
Federation responded that the persons either “d[id] not exist in the Russian Federation” or their 
location could not be identified. Finally, with respect to the information received in the Ukrainian 
Note Verbale of 29 August 2014, the Russian Ministry of Foreign Affairs merely responded that the 
“investigative and operational work to identify the persons mentioned . . . is being processed at [the] 
current time”.  

 110. The Court takes note of the amount of time that elapsed before the Russian Federation 
provided the aforementioned responses to the Ukrainian Notes Verbales. In this regard, the Court 
observes that the 2019 Mutual Evaluation Report issued by the FATF regarding the Russian 
Federation’s anti-money laundering and counter-terrorist financing measures stated that the Russian 
Federation generally answers requests for mutual legal assistance “within one to two months” 
(Financial Action Task Force, Anti-money laundering and counter-terrorist financing measures –
Russian Federation, Fourth Round Mutual Evaluation Report (December 2019), p. 203). It is 
therefore notable that, almost one year after receiving the Ukrainian allegations, the Russian 
Federation appeared to have failed even to identify several of the alleged offenders. Furthermore, to 
the extent the Respondent encountered difficulties ascertaining the location or identity of some of 
the individuals named in the Ukrainian communications, it was required to seek to co-operate with 
Ukraine to undertake the necessary investigations and specify to Ukraine what further information 
may have been required (see paragraph 105 above).  

 111. In light of the foregoing, the Court concludes that the Russian Federation has violated its 
obligations under Article 9, paragraph 1, of the ICSFT.  
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3. Alleged violation of Article 10, paragraph 1 

 112. Article 10, paragraph 1, of the ICSFT, reads: 

 “The State Party in the territory of which the alleged offender is present shall, in 
cases to which article 7 applies, if it does not extradite that person, be obliged, without 
exception whatsoever and whether or not the offence was committed in its territory, to 
submit the case without undue delay to its competent authorities for the purpose of 
prosecution, through proceedings in accordance with the laws of that State. Those 
authorities shall take their decision in the same manner as in the case of any other 
offence of a grave nature under the law of that State.” 

*        * 

 113. Ukraine submits that the Russian Federation violated its obligations under Article 10, 
paragraph 1, of the ICSFT by failing to take any action to extradite or prosecute alleged offenders of 
terrorism financing offences present in its territory. The Applicant considers that the obligations 
under Article 10 apply regardless of whether another State provided information about the offence 
or whether a State party should have been aware of terrorism financing taking place in its territory. 
In addition, Ukraine asserts that the Russian Federation may not use its own failure to investigate 
terrorism financing offences as an excuse to avoid taking action to prosecute or extradite individuals 
suspected of engaging in terrorism financing.  

 114. The Russian Federation, for its part, argues that it has complied with its obligations under 
Article 10 of the ICSFT. It contends that the obligation to prosecute or extradite under Article 10 is 
only triggered in circumstances where information provided to the State party describes an offence 
of terrorism financing and identifies a specific alleged offender. The Respondent further emphasizes 
that Article 10, paragraph 1, does not impose an absolute obligation to prosecute or extradite and 
allows for a situation where the prosecuting authorities may decide that no sufficient basis for 
prosecution exists in light of the limited available evidence of terrorism financing offences. The 
Russian Federation asserts that it had no obligation to submit any cases for prosecution given the 
failure by Ukraine to establish even a reasonable suspicion that the persons it identified had engaged 
in terrorism financing. 

*        * 

 115. Article 10, paragraph 1, requires States parties to the ICSFT to either prosecute or 
extradite alleged offenders of terrorism financing offences under Article 2. The Court observes that 
the Applicant has not brought to its attention any requests for extradition concerning alleged 
offenders and that the Applicant’s argument accordingly appears to be limited to an alleged violation 
by the Russian Federation of its obligation to prosecute. 
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 116. The Court begins by noting that the wording of Article 10, paragraph 1, bears a strong 
resemblance to language found in many other international conventions, including Article 7, 
paragraph 1, of the United Nations Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment of 10 December 1984 (hereinafter the “Convention against 
Torture”). The Court had occasion to consider the scope of the latter provision in its Judgment in 
Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) (I.C.J. Reports 
2012 (II), p. 422).  

 117. In that Judgment, the Court described the relevant provision as follows:  

 “As is apparent from the travaux préparatoires of the Convention, Article 7, 
paragraph 1, is based on a similar provision contained in the Convention for the 
Suppression of Unlawful Seizure of Aircraft, signed at The Hague on 16 December 
1970. The obligation to submit the case to the competent authorities for the purpose of 
prosecution (hereinafter the ‘obligation to prosecute’) was formulated in such a way as 
to leave it to those authorities to decide whether or not to initiate proceedings, thus 
respecting the independence of States parties’ judicial systems. These two conventions 
emphasize, moreover, that the authorities shall take their decision in the same manner 
as in the case of any ordinary offence of a serious nature under the law of the State 
concerned (Article 7, paragraph 2, of the Convention against Torture and Article 7 of 
the Hague Convention of 1970). It follows that the competent authorities involved 
remain responsible for deciding on whether to initiate a prosecution, in the light of the 
evidence before them and the relevant rules of criminal procedure.” (Questions relating 
to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.J. 
Reports 2012 (II), pp. 454-455, para. 90.) 

 118. Just as with the obligation to prosecute or extradite in the Convention against Torture, the 
obligations found in Article 10, paragraph 1, of the ICSFT are ordinarily implemented after the 
relevant State party has performed other obligations under the ICSFT, such as the obligation under 
Article 9 to conduct an investigation into the facts of alleged terrorism financing (see Questions 
relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, I.C.J. Reports 
2012 (II), p. 455, para. 91). Ordinarily, it is only after an investigation has been conducted that a 
decision may be taken to submit the case to the competent authorities for the purpose of prosecution. 
In addition, just as with the obligation discussed by the Court in Belgium v. Senegal, the aut dedere 
aut judicare obligation found in Article 10 of the ICSFT does not impose an absolute obligation to 
prosecute (ibid., p. 455, para. 90). The competent authorities of the States parties to the ICSFT retain 
the responsibility to determine whether prosecution is warranted, based on the available evidence 
and applicable legal rules, so long as such a decision is taken in the same manner as in the case of 
other grave offences under the law of that State. 

 119. The Court notes that the decision to submit a case to the competent authorities for 
purposes of prosecution is a serious one that requires, at a minimum, reasonable grounds to suspect 
that an offence has been committed. The Court recalls its finding that the information provided by 
Ukraine to the Russian Federation did not give rise to reasonable grounds to suspect that terrorism 
financing offences within the meaning of Article 2 of the ICSFT had been committed (see 
paragraph 97 above). In light of that finding, the Court does not consider that the Russian Federation 
was obligated under Article 10 of the ICSFT to submit any specific cases to the competent authorities 
for the purpose of prosecution.  
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 120. Based on the foregoing, the Court concludes that it has not been established that the 
Russian Federation has violated its obligations under Article 10, paragraph 1, of the ICSFT. 
Therefore, Ukraine’s claim under Article 10 of the ICSFT cannot be upheld.  

4. Alleged violation of Article 12, paragraph 1 

 121. Article 12 of the ICSFT provides in part:  

 “1. States Parties shall afford one another the greatest measure of assistance in 
connection with criminal investigations or criminal or extradition proceedings in respect 
of the offences set forth in article 2, including assistance in obtaining evidence in their 
possession necessary for the proceedings. 

 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

 5. States Parties shall carry out their obligations under paragraphs 1 and 2 in 
conformity with any treaties or other arrangements on mutual legal assistance or 
information exchange that may exist between them. In the absence of such treaties or 
arrangements, States Parties shall afford one another assistance in accordance with their 
domestic law.” 

*        * 

 122. Ukraine contends that the Russian Federation has violated its obligations under 
Article 12, paragraph 1, of the ICSFT by failing to provide any assistance in relation to Ukraine’s 
investigations of terrorism financing offences. Ukraine relies upon at least 12 requests for legal 
assistance received by the Russian Federation from Ukraine. The Applicant takes the position that it 
was not required, in these requests, to specifically refer to the ICSFT and submits that the Russian 
Federation was aware that Ukraine was seeking assistance related to terrorism financing.  

 123. Ukraine states that the Russian Federation has cited supposed “procedural formalities” 
and “technicalities” as reasons to withhold assistance. It also questions the Russian Federation’s 
refusal to provide legal assistance on grounds of sovereignty and security, arguing that the 
Respondent was required to explain its reasons for refusal in more detail than it did and that its 
invocation of these exceptions was made in bad faith. Additionally, Ukraine highlights the lengthy 
delays of the Russian Federation in responding to its requests for mutual legal assistance, which it 
argues further demonstrate the bad faith of the Respondent and constitute a breach of its obligations 
under Article 12.  

* 

 124. The Russian Federation, for its part, denies any violation of its obligations under 
Article 12, paragraph 1. It considers that the provision only applies where there are ongoing 
investigations and criminal proceedings, where those proceedings concern allegations that amount  
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to an offence under Article 2 of the ICSFT, and where there are no reasons to deny mutual legal 
assistance under applicable treaties or legal arrangements between the parties. The Respondent 
argues that the requests for assistance referred to by Ukraine did not mention or relate to the offence 
of terrorism financing under Article 2 of the ICSFT, but instead pertained to distinct offences under 
Ukrainian law.  

 125. The Russian Federation submits that it rejected or postponed the performance of 
Ukraine’s requests either because Ukrainian authorities failed to comply with applicable treaty 
requirements, including the translation of documents into the Russian language, or because the 
requests posed a risk to sovereignty or security. Finally, the Respondent considers that it was not 
required to provide a detailed explanation for its refusal of certain Ukrainian requests in light of the 
practice of both Parties of invoking sovereignty or security reasons to deny requests for legal 
assistance without a detailed explanation.  

*        * 

 126. Article 12 of the ICSFT requires States parties to the ICSFT to assist other States parties 
in their investigations into terrorism financing. In its oral arguments, the Applicant stated that, 
according to its data, 91 requests for legal assistance were made of the Russian Federation between 
2014 and 2020, of which only 29 were executed. The Respondent, for its part, submits that, during 
the same period, Russian authorities in fact received 814 requests for legal assistance from Ukraine, 
of which 777 were fully executed. The Court is unable, based on the evidence before it, to verify the 
contentions of either Party. It may only assess those requests for legal assistance that were submitted 
to the Court, which are limited to the 12 above-mentioned requests made between September 2014 
and November 2017. 

 127. The Court will now consider whether the evidence demonstrates that the Russian 
Federation failed to comply with its obligations under Article 12 with respect to these 12 requests for 
legal assistance. The Court must first determine whether the requests fall within the scope of 
Article 12. In this regard, the Court recognizes that States possess significant discretion in 
implementing the ICSFT into their domestic law. All that is necessary for an investigation to fall 
within the scope of Article 12 is that the subject-matter of the investigation pertain to offences 
covered by Article 2 of the ICSFT. The Court therefore does not consider that the ICSFT itself must 
be specifically mentioned in a request for legal assistance for the obligation under Article 12 to come 
into operation. 

 128. Of the 12 requests for legal assistance that have been submitted by Ukraine, only three 
involved investigations into the provision of funds to persons or organizations alleged to have 
engaged in the commission of predicate acts. These were the requests for legal assistance sent by 
Ukraine to the competent Russian authorities on 11 November 2014, 3 December 2014 and 28 July 
2015, all of which concerned allegations that citizens of the Russian Federation were involved in 
fundraising for the DPR or LPR. The other nine requests for legal assistance concerned either 
allegations of the commission of possible predicate acts or allegations relating to the provision of 
means used to commit such acts, including the supply of weapons, ammunition and military 
equipment. In accordance with the Court’s interpretation of Article 1, such conduct does not fall 
within the scope of Article 2 of the ICSFT and the requests containing such allegations therefore  
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cannot give rise to a violation by the Russian Federation of its obligations under Article 12. The 
Court will therefore limit its analysis to whether the Respondent fulfilled its obligations under 
Article 12 with respect to the aforementioned three requests for legal assistance.  

 129. The Court observes that, pursuant to Article 12, paragraph 5, of the ICSFT, the 
obligations under paragraph 1 of Article 12 must be carried out in conformity with other treaties of 
mutual legal assistance in force between the relevant States parties. Applicable treaties in the present 
case include the European Convention on Mutual Assistance in Criminal Matters of 20 April 1959 
and the Convention on Legal Assistance and Legal Relations in Civil, Family and Criminal Matters 
of 22 January 1993.  

 130. The requests for legal assistance of 11 November 2014 and 3 December 2014 both 
involved allegations that members of the Russian State Duma were engaged in raising funds for the 
LPR and had posted public announcements online for that purpose. The request of 28 July 2015 
contained allegations that the Chief of the General Staff of the Russian armed forces was implicated 
in the financing of “extra-legal armed groups” operating in eastern Ukraine and in the establishment 
of the DPR and LPR. However, none of the three requests described in any detail the commission of 
alleged predicate acts by the recipients of the provided funds. Nor did they indicate that the alleged 
funders knew that the funds provided would be used for the commission of predicate acts (see 
paragraph 64 above). Accordingly, the Court considers that the requests for legal assistance cited by 
Ukraine did not give rise to an obligation by the Russian Federation under Article 12 of the ICSFT 
to afford Ukraine “the greatest measure of assistance” in connection with the criminal investigations 
in question. In view of the above finding, the Court is not required to determine whether the Russian 
Federation’s refusal of these requests for legal assistance fell within the permissible grounds for 
denying such assistance under the mutual legal assistance treaties in force between the Parties. 

 131. For the aforementioned reasons, the Court concludes that it has not been established that 
the Russian Federation has violated its obligations under Article 12, paragraph 1, of the ICSFT. 
Ukraine’s claim under Article 12 of the ICSFT therefore cannot be upheld. 

5. Alleged violation of Article 18, paragraph 1 

 132. Article 18, paragraph 1, of the ICSFT, reads as follows:  

 “States Parties shall cooperate in the prevention of the offences set forth in 
article 2 by taking all practicable measures, inter alia, by adapting their domestic 
legislation, if necessary, to prevent and counter preparations in their respective 
territories for the commission of those offences within or outside their territories, 
including: 

(a) Measures to prohibit in their territories illegal activities of persons and organizations 
that knowingly encourage, instigate, organize or engage in the commission of 
offences set forth in article 2;  

(b) Measures requiring financial institutions and other professions involved in financial 
transactions to utilize the most efficient measures available for the identification of 
their usual or occasional customers, as well as customers in whose interest accounts  
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 are opened, and to pay special attention to unusual or suspicious transactions and 
report transactions suspected of stemming from a criminal activity. For this purpose, 
States Parties shall consider:  

 (i) Adopting regulations prohibiting the opening of accounts the holders or 
beneficiaries of which are unidentified or unidentifiable, and measures to 
ensure that such institutions verify the identity of the real owners of such 
transactions;  

 (ii) With respect to the identification of legal entities, requiring financial 
institutions, when necessary, to take measures to verify the legal existence and 
the structure of the customer by obtaining, either from a public register or from 
the customer or both, proof of incorporation, including information concerning 
the customer’s name, legal form, address, directors and provisions regulating 
the power to bind the entity;  

 (iii) Adopting regulations imposing on financial institutions the obligation to report 
promptly to the competent authorities all complex, unusual large transactions 
and unusual patterns of transactions, which have no apparent economic or 
obviously lawful purpose, without fear of assuming criminal or civil liability 
for breach of any restriction on disclosure of information if they report their 
suspicions in good faith;  

 (iv) Requiring financial institutions to maintain, for at least five years, all necessary 
records on transactions, both domestic or international.” 

*        * 

 133. Ukraine argues that Article 18, paragraph 1, of the ICSFT contains a wide-ranging 
obligation to “cooperate in the prevention of [terrorism financing] offences”, which includes “taking 
all practicable measures . . . to prevent and counter preparations” for the commission of such 
offences. It contends that this provision is not limited to the adoption of a regulatory framework for 
the prevention of terrorism financing and submits that it incorporates the obligation to take all 
practicable measures to prevent offences under Article 2 of the ICSFT from taking place. The 
Applicant further emphasizes that this obligation applies to the commission of terrorism financing 
offences by both private persons and State officials. It maintains that Article 18 imposes an obligation 
to “cooperate” in the prevention of terrorism financing and that, accordingly, this obligation is 
violated by the failure to take such measures when they are called for, regardless of whether acts of 
terrorism financing ultimately occur.  

 134. In Ukraine’s view, the Russian Federation violated its obligations under Article 18 by 
failing to take at least four “practicable measures” to prevent terrorism financing. First, Ukraine 
submits that the Russian Federation failed to take measures to prevent its State officials from 
financing terrorism. It argues that the Respondent failed to direct its officials to refrain from 
providing assets to groups known to commit acts of terrorism in Ukraine. Second, the Applicant  
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asserts that the Russian Federation took no steps to investigate private actors who were openly 
financing terrorism in eastern Ukraine or to prevent such financing from occurring. Third, Ukraine 
argues that the Russian Federation failed to take the practicable measure of policing its border to 
prevent the transfer of weapons or other forms of support to armed groups, despite Ukrainian requests 
for co-operation in border control. Finally, the Applicant alleges that the Russian Federation failed 
to monitor and disrupt financial and fundraising networks operating in Russian territory, including 
networks associated with the financing of the DPR and LPR.  

* 

 135. The Russian Federation, for its part, contends that the obligations imposed by Article 18, 
paragraph 1, are far more limited than Ukraine suggests. In the view of the Respondent, this provision 
sets out only the obligation to create a regulatory framework aimed at blocking or hindering terrorism 
financing and providing for information sharing. It emphasizes that Article 18, paragraph 1, does not 
impose a strict obligation to prevent terrorism financing but only to “cooperate in the prevention of” 
offences under Article 2 of the ICSFT. The provision thus only imposes an obligation of conduct, 
not of result, that is fulfilled by a State party’s adoption of a suitable regulatory framework. The 
Russian Federation also asserts that Article 18, paragraph 1, only imposes an obligation to prevent 
acts that actually constitute terrorism financing and that, accordingly, to uphold Ukraine’s claim the 
Court must determine that acts of terrorism financing have taken place. In this regard, it relies on the 
Court’s findings in the case concerning Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide that a breach of the obligation to prevent genocide requires 
that genocide has actually been committed (Bosnia and Herzegovina v. Serbia and Montenegro) 
(I.C.J. Reports 2007 (I), p. 221, para. 431). 

 136. The Russian Federation denies Ukraine’s claim that it has breached its obligations under 
Article 18, paragraph 1. It maintains that Ukraine has failed to establish that the provision of funds 
to the DPR and LPR constituted an offence under Article 2 of the ICSFT. Furthermore, it argues that 
Ukraine’s claim fails because it concerns the provision of weapons, which are not “funds” under the 
ICSFT, and because Ukraine has failed to identify any failure by the Russian Federation to adopt a 
regulatory framework to prevent terrorism financing. Finally, the Respondent submits that, even if 
Article 18 were construed broadly and applied to the incidents alleged by Ukraine, it could at most 
impose a due diligence obligation to prevent the transfer of funds, which Ukraine has not shown to 
have been violated.  

*        * 

 137. The Court will begin by considering the scope of the obligation imposed by Article 18, 
paragraph 1. This provision obliges States parties to  

“cooperate in the prevention of the offences set forth in article 2 by taking all practicable 
measures, inter alia, by adapting their domestic legislation, if necessary, to prevent and 
counter preparations in their respective territories for the commission of those offences 
within or outside their territories”. 
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 138. The Court recalls its finding in the Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide case, which involved the interpretation and application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (hereinafter the “Genocide 
Convention”) ((Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 
2007 (I), p. 43). In that case, the Court held that “a State can be held responsible for breaching the 
obligation to prevent genocide only if genocide was actually committed” (ibid., p. 221, para. 431). 
In the Court’s view, this finding does not apply in the context of Article 18 of the ICSFT. Unlike 
Article I of the Genocide Convention, which imposes the obligation to “prevent” a harmful act from 
occurring, the obligation under Article 18, paragraph 1, refers to the obligation to “cooperate in the 
prevention” of terrorism financing. The object of Article 18, paragraph 1, is to foster co-operation in 
the prevention of offences under Article 2, rather than to directly prevent the commission of those 
offences. Accordingly, the Court considers that it is not necessary to find that the offence of terrorism 
financing has been committed for a State party to have breached its obligations under Article 18, 
paragraph 1, of the ICSFT.  

 139. The Court will next examine the types of measures encompassed by Article 18, 
paragraph 1. The Court considers that the ordinary meaning of the term “all practicable measures” 
supports a broader reading of Article 18, paragraph 1, than the Respondent suggests. The provision, 
by its terms, encompasses all reasonable and feasible measures that a State may take to prevent the 
commission of the offence of terrorism financing under Article 2 of the ICSFT. Such measures 
include, but are not limited to, the adoption of a regulatory framework to monitor and prevent 
transactions with terrorist organizations. 

 140. The Court acknowledges that Article 18, paragraph 1, refers specifically to the obligation 
of States parties to the ICSFT to “adapt[] their domestic legislation”. However, this reference to 
legislative measures is preceded by the term “inter alia”, showing that it is only intended to be an 
example of the types of measures States are required to take, rather than a firm limit on the scope of 
the obligations imposed by Article 18. The Court also notes that Article 18 is the only article in the 
ICSFT that specifically mentions the “prevention” of terrorism financing offences. This context 
suggests that the phrase “all practicable measures” should not be interpreted too restrictively. Thus, 
the Court considers that Article 18, paragraph 1, encompasses a certain range of possible measures 
to prevent terrorism financing, including, but not limited to, legislative and regulatory measures.  

 141. The Court will now turn to consider Ukraine’s submission that the Russian Federation 
has violated its obligations under Article 18, paragraph 1. The Court will examine each of Ukraine’s 
arguments in turn.  

 142. The Court recalls that the first of Ukraine’s arguments referred to above (paragraph 134) 
concerns the allegation that the Russian Federation failed to instruct its officials not to engage in 
terrorism financing. The Court recalls its finding in its 2019 Judgment that “all States parties to the 
ICSFT are under an obligation to take appropriate measures and to co-operate in the prevention and 
suppression of offences of financing acts of terrorism committed by whichever person” (I.C.J. 
Reports 2019 (II), p. 585, para. 61). This includes actions taken to prevent terrorism financing by 
State officials (ibid.). At the same time, however, the Court also recalls its finding that “[t]he 
financing by a State of acts of terrorism is not addressed by the ICSFT” and consequently “lies 
outside the scope of the Convention” (ibid., p. 585, para. 59). In essence, Ukraine requests that the  
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Court find that the Russian Federation violated its obligations under the ICSFT not because of actions 
taken by State officials in their individual capacity, but because of the Russian Federation’s alleged 
policy of financing armed groups in eastern Ukraine. This request does not fall within the scope of 
Article 18 of the ICSFT and therefore cannot be upheld. 

 143. The Court will next address Ukraine’s second argument, which concerns whether the 
Russian Federation breached its obligations under Article 18 by failing to investigate and prevent the 
financing of terrorism by private persons. With respect to the Russian Federation’s alleged failure to 
investigate terrorism financing, the Court considers that these allegations are not covered by 
Article 18, but instead relate to Ukraine’s claims of a violation of Articles 9, 10 and 12, which the 
Court has already addressed (see paragraphs 99-131 above). Moreover, as for Ukraine’s argument 
that the Russian Federation took no steps to investigate private actors who were openly financing 
terrorism, the Court considers that Ukraine has not substantiated such allegations. Nor has Ukraine 
pointed to specific measures that the Russian Federation failed to take to prevent the commission of 
terrorism financing offences. Accordingly, the Court sees no basis for finding a violation of 
Article 18 as concerns the Russian Federation’s alleged failure to investigate and prevent the 
financing of terrorism by private persons. 

 144. Regarding Ukraine’s third argument, concerning the issue of the policing of the border 
between the Parties, the Court observes that Ukraine’s evidence concerning the alleged flow of 
support for armed groups operating in Ukraine across the border is limited to allegations relating to 
the supply of weapons and ammunition. The Court recalls its finding that the supply of weapons and 
ammunition as a means for committing predicate acts falls outside the material scope of the ICSFT 
(see paragraph 53 above). In the circumstances, the Court finds no convincing evidence 
demonstrating a failure by the Russian Federation to take practicable measures to prevent the 
movement of “funds” into Ukraine for purposes of terrorism financing.  

 145. Finally, in relation to Ukraine’s fourth argument, the Court will examine whether the 
Russian Federation violated its obligation under Article 18 by failing to monitor and disrupt certain 
fundraising networks operating in its territory and by declining to designate the DPR or LPR as 
extremist or terrorist in nature. With respect to the first component of Ukraine’s argument, the Court 
recalls its finding that the Russian Federation had no reasonable grounds to suspect the funds in 
question were to be used for the purpose of terrorism financing and accordingly was under no 
obligation to freeze those funds (see paragraph 97 above). In the absence of such reasonable 
suspicion, the Russian Federation was likewise not obligated under Article 18 to restrict all funding 
for the DPR and LPR. With respect to the second component of Ukraine’s argument, concerning the 
decision by the Russian Federation not to include the DPR and LPR on its list of known extremist 
and terrorist groups, the Court finds that, in the circumstances of this case, the Russian Federation 
was not under an obligation to designate a group as a terrorist entity under its domestic law, as a 
preventive measure. 

 146. In light of the foregoing, the Court concludes that it has not been established that the 
Russian Federation has violated its obligations under Article 18, paragraph 1, of the ICSFT. 
Ukraine’s claim under Article 18 of the ICSFT therefore cannot be upheld. 
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6. General conclusions on the alleged violations of obligations under the ICSFT 

 147. On the basis of all the preceding considerations and findings, the Court concludes that 
the Russian Federation has violated its obligations under Article 9, paragraph 1, of the ICSFT. 

C. Remedies 

 148. The Court recalls that, in respect of its claims under the ICSFT, Ukraine has requested, 
in addition to declaratory relief, the cessation by the Russian Federation of ongoing violations, 
guarantees and assurances of non-repetition, compensation and moral damages (see paragraph 27 
above).  

 149. By the present Judgment, the Court declares that the Russian Federation has violated its 
obligations under Article 9, paragraph 1, of the ICSFT and continues to be required under that 
provision to undertake investigations into sufficiently substantiated allegations of acts of terrorism 
financing in eastern Ukraine.  

 150. The Court does not consider it necessary or appropriate to grant any of the other forms of 
relief requested by Ukraine.  

III. THE INTERNATIONAL CONVENTION ON THE ELIMINATION  
OF ALL FORMS OF RACIAL DISCRIMINATION 

 151. The Court recalls that both Ukraine and the Russian Federation are parties to CERD. As 
the Court has already stated in its 2019 Judgment, the aspect of the Parties’ dispute under CERD 
concerns allegations by Ukraine that the Russian Federation has breached its obligations under 
CERD through discriminatory measures taken against Crimean Tatars and ethnic Ukrainians in 
Crimea (see paragraph 30 above). 

A. Preliminary issues under CERD 

 152. In addressing Ukraine’s claims under CERD, the Court will first consider certain 
preliminary issues relevant to its decision on this aspect of the dispute.  

1. Invocation of the “clean hands” doctrine in respect of CERD 

 153. The Russian Federation contends that the “clean hands” doctrine precludes Ukraine from 
making claims under CERD. The Russian Federation asserts that, since 1991, Ukraine has failed to 
protect certain ethnic groups in Crimea and that, prior to 2014, representatives of different ethnic 
groups, including Crimean Tatars, regularly protested against their situation in Crimea. The 
Respondent also asserts that, outside Crimea, Ukraine fails to protect certain ethnic groups from 
violence and hate speech, that objects of those groups’ cultural heritage are being vandalized, and 
that some ethnic groups suffer from unemployment and lack of adequate housing. The Russian 
Federation further alleges that restrictions have progressively been imposed on the use of the Russian 
language and culture. 
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 154. According to Ukraine, the Russian Federation seeks to distract from its own misconduct 
by asserting that Ukraine is mistreating ethnic minorities in its territory, including Crimean Tatars. 
Ukraine asserts that, before the Russian Federation’s purported annexation, it undertook significant 
efforts to build a genuinely multi-ethnic society in Crimea. It maintains that the allegations by the 
Russian Federation that Ukrainians and the Ukrainian Government are oppressing Russian speakers 
are baseless. Finally, Ukraine underlines that the Russian Federation has refrained from raising any 
counter-claims challenging Ukraine’s responsibility under the Convention. In its view, this omission 
demonstrates that the Russian Federation’s invocation of the clean hands doctrine is not only false, 
but also legally irrelevant to the case. 

*        *  

 155. As indicated above, the Court does not consider that the “clean hands” doctrine is 
applicable in an inter-State dispute where the Court’s jurisdiction is established and the application 
is admissible (see paragraph 38). Therefore, the Court cannot uphold the defence raised by the 
Respondent based on the “clean hands” doctrine with respect to Ukraine’s claims under CERD. 

2. Nature and scope of the alleged violations 

 156. The Parties disagree about the nature and scope of the alleged violations to be examined 
by the Court in the present case. The Court recalls that, in its 2019 Judgment, it stated that it would 
address, at the merits stage of the proceedings, “the question of whether the Russian Federation has 
actually engaged in the campaign of racial discrimination alleged by Ukraine, thus breaching its 
obligations under CERD” (I.C.J. Reports 2019 (II), p. 606, para. 131). 

*        * 

 157. Ukraine contends that the Russian Federation has committed numerous individual 
violations of CERD which, taken together, constitute a pattern and practice of discriminatory conduct 
directed against the Crimean Tatar and Ukrainian ethnic communities in Crimea. According to 
Ukraine, the Court’s 2019 Judgment does not exclude arguments that the Russian Federation has 
committed multiple violations of CERD which, viewed in the aggregate, constitute a campaign of 
racial discrimination. In its view, a “pattern of conduct” and “campaign of racial discrimination” by 
the Russian Federation violates CERD, as demonstrated by illustrative, individual instances of acts 
that also constitute racial discrimination. According to Ukraine, the many individual violations of 
CERD that Ukraine has demonstrated, when viewed as a whole, support the conclusion that the 
Russian Federation has engaged in a systematic campaign of discrimination. 

 158. The Russian Federation, for its part, submits that the present case is limited in scope. It 
maintains that Ukraine has not brought before the Court a case concerning discrete incidents 
constituting alleged violations of CERD by the Russian Federation, but rather a claim that the Russian 
Federation has engaged in a “systematic campaign of racial discrimination” against Crimean Tatar  
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and ethnic Ukrainian communities in Crimea. According to the Russian Federation, Ukraine tries to 
shift the focus of its claim to isolated and unconnected instances of alleged racial discrimination. 
However, in the Russian Federation’s view, the Court’s 2019 Judgment makes it plain that the sole 
claim that Ukraine may advance in this case is one of a “systematic racial discrimination campaign”, 
and not allegations of individual instances of racial discrimination. It was, after all, because of the 
particular formulation of Ukraine’s claim that the Court rejected the Russian Federation’s objection 
to the admissibility of Ukraine’s Application on the ground of non-exhaustion of local remedies.  

*        * 

 159. The Court considers that the disagreement between the Parties regarding the nature and 
scope of the alleged violations to be examined by the Court is more apparent than real. Both Parties 
agree that the 2019 Judgment is determinative. In the 2019 Judgment, the Court rejected the objection 
of the Russian Federation, based on the requirement of exhaustion of local remedies, to the 
admissibility of Ukraine’s Application. The Court held that this requirement does not apply to the 
claim submitted to the Court by Ukraine because  

“Ukraine does not adopt the cause of one or more of its nationals, but challenges, on the 
basis of CERD, the alleged pattern of conduct of the Russian Federation with regard to 
the treatment of the Crimean Tatar and Ukrainian communities in Crimea” (I.C.J. 
Reports 2019 (II), p. 606, para. 130).  

 160. At the same time, the Court noted “that the individual instances to which Ukraine refers 
in its submissions emerge as illustrations of the acts by which the Russian Federation has allegedly 
engaged in a campaign of racial discrimination” (I.C.J. Reports 2019 (II), p. 606, para. 130).  

 161. Accordingly, the Court is not called upon to determine, in the operative part of 
its Judgment, whether violations of obligations under CERD have occurred in individual instances. 
This does not prevent the Court from examining, “as illustrations”, any “acts by which the Russian 
Federation has allegedly engaged in a campaign of racial discrimination” (I.C.J. Reports 2019 (II), 
p. 606, para. 130). In this regard, the Court notes that the expression “campaign of racial 
discrimination” has been used by Ukraine to characterize the Russian Federation’s “overall pattern 
of conduct”. In its 2019 Judgment, the Court found admissible Ukraine’s claim alleging a “pattern 
of conduct” of racial discrimination by the Russian Federation (ibid.). This may relate to each 
category of violations alleged by Ukraine. In order to arrive at the conclusion that a pattern of racial 
discrimination has occurred, the Court must be satisfied, first, that a significant number of individual 
acts of racial discrimination within the meaning of Article 1, paragraph 1, of CERD have taken place, 
and, secondly, that these acts together constitute a pattern of racial discrimination. 

3. Questions of proof 

 162. Having established the nature and scope of the alleged violations to be examined in the 
present case, the Court notes that the Parties disagree with respect to a number of facts. The Court  
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observes that the differences between the Parties relate less to the occurrence of certain factual 
situations than to the inferences to be drawn from them for the purpose of proving an act of racial 
discrimination and a “pattern” of racial discrimination. 

 163. The Court notes that the Parties disagree about various questions of proof. The Court will 
therefore address, in turn, the standard and methods of proof, and the weight to be given to certain 
forms of evidence, before applying the relevant rules of international law (see Armed Activities on 
the Territory of the Congo (Democratic Republic of the Congo v. Uganda), Reparations, Judgment, 
I.C.J. Reports 2022 (I), p. 53, para. 111; Application of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment, I.C.J. Reports 2015 (I), p. 72, 
para. 167). 

(a) Burden and standard of proof 

 164. Ukraine submits that the Russian Federation provides no justification for departing from 
the Court’s usual requirement of “sufficient” or “convincing evidence” to prove serious claims falling 
short of genocide. It argues that the high threshold applied by the Court in Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. 
Serbia and Montenegro) does not apply in the present case. While acknowledging that its allegations 
are serious in nature, Ukraine argues that the acts concerned are not of the same kind as those that 
were at issue in that Judgment. Ukraine further rejects the Russian Federation’s assertion that Ukraine 
must meet a higher standard of proof as a result of Ukraine’s characterization of the Russian 
Federation’s conduct as a “systematic campaign” of racial discrimination. 

 165. Ukraine argues that it is not in a position to provide direct proof of certain facts owing to 
its lack of access to Crimea and that it should therefore be allowed a more liberal recourse to 
inferences of fact and circumstantial evidence, in accordance with the Court’s Judgments in the Corfu 
Channel (United Kingdom v. Albania) and Armed Activities on the Territory of the Congo 
(Democratic Republic of Congo v. Uganda) cases. According to Ukraine, the Russian Federation has 
not only directly impeded Ukraine’s ability to collect statistical data in Crimea, but it has also — in 
the words of the Committee on the Elimination of Racial Discrimination (hereinafter the “CERD 
Committee”) — “refus[ed] . . . to discuss and respond to questions posed by the [CERD] Committee” 
on its conduct in Crimea. 

* 

 166. According to the Russian Federation, Ukraine must meet a standard of proof that is 
appropriate to the gravity of its allegations. In its view, a claim that a State is involved in a systematic 
campaign of racial discrimination and cultural erasure is exceptionally grave. Citing the Court’s 
Judgments in the Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) and the Corfu Channel cases, the 
Russian Federation contends that the gravity of Ukraine’s claim — a “systematic racial 
discrimination campaign” — requires that the Applicant provide “proof at a high level of certainty 
appropriate to the seriousness of the allegation” that is “fully conclusive”. It contends that the same 
standard applies for the attribution of such acts.  
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 167. The Russian Federation further argues that the proposition that Ukraine lacks access to 
Crimea is irrelevant in this case, because statistical data is publicly available. It points out that, in the 
Court’s jurisprudence, the consideration of circumstantial evidence requires a high standard of proof. 

*        * 

 168. The Court recalls the general principle that it is for the party alleging a fact to demonstrate 
its existence (see paragraph 79 above). Consequently, it is for Ukraine to demonstrate the existence 
of the facts alleged in support of its claims. 

 169. While the burden of proof rests in principle on the party which alleges a fact, this does 
not relieve the other party of its duty to co‑operate “in the provision of such evidence as may be in 
its possession that could assist the Court in resolving the dispute submitted to it” (Pulp Mills on the 
River Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010 (I), p. 71, para. 163). The 
Court has also recognized that a State that is not in a position to provide direct proof of certain facts 
“should be allowed a more liberal recourse to inferences of fact and circumstantial evidence” (Corfu 
Channel (United Kingdom v. Albania), Merits, Judgment, I.C.J. Reports 1949, p. 18). Bearing in 
mind some of the obligations in question and the circumstances of the present case, including the 
lack of access of Ukraine to Crimea, the Court considers that the burden of proof varies depending 
on the type of facts which it is necessary to establish (see Ahmadou Sadio Diallo (Republic of 
Guinea v. Democratic Republic of the Congo), Merits, Judgment, I.C.J. Reports 2010 (II), 
pp. 660-661, paras. 55-56). 

 170. The Court notes that the Parties disagree on the applicable evidentiary standard for 
proving a “pattern” of racial discrimination. It recalls that the standard of proof may vary from case 
to case, inter alia, depending on the gravity of the allegation (Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Serbia and 
Montenegro), Judgment, I.C.J. Reports 2007 (I), pp. 129-130, paras. 209-210). In cases involving 
allegations of massive human rights violations, the Court has previously required “convincing” 
evidence (see e.g. Armed Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 241, para. 210, and p. 249, para. 237). In the 
present case, the Court will assess whether there is convincing evidence when considering the 
allegations made by Ukraine under CERD.  

 171. The Court will therefore examine whether there is convincing evidence that individual 
acts of racial discrimination have taken place and, if so, whether these acts together constitute a 
“pattern” of racial discrimination (see paragraph 161 above). 

(b) Methods of proof 

 172. Responding to the Russian Federation’s contention that it is necessary to prove its 
allegations with statistical data, Ukraine argues that neither the Court nor the CERD Committee have 
ever set forth a requirement for statistical data in order to prove discrimination under CERD. Ukraine 
further points out that the Ukrainian Government has been temporarily excluded from Crimea and is 
therefore in no position to compile statistics, although it has proffered such analyses where the data  
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exists. Moreover, Ukraine emphasizes that statistical comparisons offered by the Russian Federation 
are inconclusive. In its view, these comparisons do not indicate if a specific ethnic group was more 
frequently affected than others within a specific region, nor do they account for the qualitative 
significance of the impact on the ethnic group in question. 

 173. According to the Russian Federation, “differentiation in treatment” must be demonstrated 
by comparison using “statistical data”. Regarding the weight to be attributed to the evidence 
presented, the Russian Federation is of the view that the evidence put forward by Ukraine stems from 
individuals who do not have first-hand knowledge of the situation in Crimea and that the reports by 
the Office of the High Commissioner for Human Rights (hereinafter the “OHCHR”) on the situation 
in Crimea can hardly be treated as compelling evidence because the OHCHR has not visited Crimea 
to collect evidence first-hand, in spite of the Russian Federation’s invitations to do so. 

*        * 

 174. In order to rule on Ukraine’s allegations, the Court must assess the relevance and 
probative value of the evidence proffered by the Parties in support of their versions of the facts in 
relation to the different claims (see Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Croatia v. Serbia), Judgment, I.C.J. Reports 2015 (I), p. 74, para. 180; 
Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), 
Judgment, I.C.J. Reports 2005, p. 200, para. 58). The Court recalls that it has applied various criteria 
to assess evidence (see Armed Activities on the Territory of the Congo (Democratic Republic of the 
Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 2022 (I), p. 55, para. 120; Application of 
the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007 (I), pp. 129-130, 
paras. 209-210). It considers that racial discrimination may be proved by statistical evidence that is 
reliable and significant, as well as by any other methods of reliable proof. 

 175. As to the weight to be given to certain kinds of evidence, the Court recalls that it 

“will treat with caution evidentiary materials specially prepared for this case and also 
materials emanating from a single source. It will prefer contemporaneous evidence from 
persons with direct knowledge. It will give particular attention to reliable evidence 
acknowledging facts or conduct unfavourable to the State represented by the person 
making them (Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 1986, p. 41, 
para. 64). The Court will also give weight to evidence that has not, even before this 
litigation, been challenged by impartial persons for the correctness of what it contains.” 
(Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. 
Uganda), Judgment, I.C.J. Reports 2005, p. 201, para. 61; see also Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007 (I), 
pp. 130-131, para. 213; Armed Activities on the Territory of the Congo (Democratic 
Republic of the Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 2022 (I), 
p. 55, para. 121.) 

  



- 65 - 

The Court has also stated that the probative value of reports from official or independent bodies 

“depends, among other things, on (1) the source of the item of evidence (for instance 
partisan, or neutral), (2) the process by which it has been generated (for instance an 
anonymous press report or the product of a careful court or court-like process), and 
(3) the quality or character of the item (such as statements against interest, and agreed 
or uncontested facts)” (Application of the Convention on the Prevention and Punishment 
of the Crime of Genocide (Croatia v. Serbia), Judgment, I.C.J. Reports 2015 (I), p. 76, 
para. 190; see also Armed Activities on the Territory of the Congo (Democratic Republic 
of the Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 2022 (I), p. 56, 
para. 122). 

 176. The Court will consider the probative value of such reports on a case-by-case basis, in 
accordance with these criteria. 

 177. Concerning statements by witnesses, the Court recalls that “witness statements which are 
collected many years after the relevant events, especially when not supported by corroborating 
documentation, must be treated with caution” (Armed Activities on the Territory of the Congo 
(Democratic Republic of the Congo v. Uganda), Reparations, Judgment, I.C.J. Reports 2022 (I), 
p. 63, para. 147). Moreover, the Court has noted that “any part of the testimony given which was not 
a statement of fact, but a mere expression of opinion as to the probability or otherwise of the existence 
of such facts, not directly known to the witness . . . cannot take the place of evidence” (Military and 
Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits, 
Judgment, I.C.J. Reports 1986, p. 42, para. 68). In determining the probative value of evidence 
provided by a party, the Court also treats with caution statements by witnesses who are not 
disinterested in the outcome of the case, especially when not supported by corroborating 
documentation. In determining the evidentiary weight of any witness statement, the Court will take 
these considerations into account. 

 178. Finally, the Court has held that certain materials, such as press articles and extracts from 
publications, are regarded “not as evidence capable of proving facts, but as material which can 
nevertheless contribute, in some circumstances, to corroborating the existence of a fact, i.e. as 
illustrative material additional to other sources of evidence” (Military and Paramilitary Activities in 
and against Nicaragua (Nicaragua v. United States of America), Merits, Judgment, I.C.J. Reports 
1986, p. 40, para. 62) or when they are “wholly consistent and concordant as to the main facts and 
circumstances of the case” (United States Diplomatic and Consular Staff in Tehran (United States of 
America v. Iran), Judgment, I.C.J. Reports 1980, p. 10, para. 13; Armed Activities on the Territory 
of the Congo (Democratic Republic of the Congo v. Uganda), Judgment, I.C.J. Reports 2005, p. 204, 
para. 68). The Court sees no reason to depart from this approach when assessing the probative value 
of such materials.  

4. Article 1, paragraph 1, of CERD 

 179. The Parties disagree about the meaning of “racial discrimination” as defined in Article 1, 
paragraph 1, of CERD.  

*        * 
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 180. Ukraine submits that the definition of “racial discrimination” in Article 1, paragraph 1, 
of CERD comprises three elements: (i) a “distinction, exclusion, restriction or preference” that is 
(ii) “based on” a protected ground, namely race, colour, descent, or national or ethnic origin, and that 
(iii) has the “purpose or effect of nullifying or impairing the recognition, enjoyment or exercise of 
human rights and fundamental freedoms”. 

 181. According to Ukraine, the first element, the requirement of a “distinction, exclusion, 
restriction or preference”, encompasses all forms of racial discrimination. It argues that this broad 
understanding is also supported by the travaux préparatoires of the Convention.  

 182. In Ukraine’s view, the second requirement that discrimination be “based on” a protected 
ground is a broad concept encompassing not only restrictions that are expressly based on a protected 
ground, but also those that “directly implicate” a person or group on one or more of those grounds. 
In support of this interpretation, Ukraine points out that the CERD Committee has explained in its 
General Recommendation No. XIV that “the words ‘based on’ do not bear any meaning different  
from ‘on the grounds of’”. According to Ukraine, the fact that discriminatory conduct is also 
motivated by political reasons does not preclude such conduct from being “based on” a protected 
ground. The Applicant emphasizes that, if this were the case, a State could avoid responsibility under 
CERD by additionally asserting political reasons for its actions. Ukraine illustrates this argument by 
recalling that the deportation of the Crimean Tatars in 1944 was motivated by accusations of 
collaboration with Germany during World War II but that this measure would have had to be 
qualified as a distinction based on ethnic origin if CERD had been in force in 1944. 

 183. Regarding the third element, Ukraine argues that Article 1, paragraph 1, protects against 
conduct that can be demonstrated to have a discriminatory purpose, as well as effects-based 
discrimination. With respect to discriminatory purpose, Ukraine submits that such purpose may be 
deduced both from the stated purpose of a measure or inferred from circumstantial evidence. In its 
view, circumstantial evidence of racial animus may be drawn from the nature and context of a 
measure, or where a facially neutral measure targets in fact a protected group. Ukraine is of the view 
that there is no requirement that discrimination be intentional and that discrimination in effect — 
which it understands as being synonymous with the term “indirect discrimination” — is covered by 
Article 1, paragraph 1. Citing the CERD Committee’s General Recommendation No. XIV on the 
definition of racial discrimination, Ukraine argues that a discriminatory effect exists if a facially 
neutral measure “results in a disproportionate prejudicial impact” or “has an unjustifiable disparate 
impact” on a protected group. In its view, a disparate impact is justifiable where it is based on a 
justification that is “legitimate” when “judged against the objectives and purposes of the 
Convention”. This, in turn, requires that the relevant measure is necessary, has a legitimate aim and 
is proportionate, in that the expected benefit in furtherance of the legitimate aim outweighs any 
adverse impact on human rights. 

 184. Ukraine claims that the prohibition of racial discrimination under CERD is absolute and 
that no derogation from it is permitted, whether the measure in question is discriminatory in purpose 
or in effect. Ukraine argues that, to the extent that the Russian Federation asserts that national  
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security, anti-extremism or public order justify certain restrictions of substantive human rights, the 
Russian Federation has failed to meet the widely accepted legal requirements for such restrictions to 
be imposed. 

* 

 185. The Russian Federation, in turn, contends that the term “racial discrimination” under 
Article 1, paragraph 1, of CERD contains four elements: (i) a “distinction, exclusion, restriction or 
preference” that is (ii) “based on” one or more criteria mentioned in Article 1, paragraph 1, having 
(iii) the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise (iv) on an 
equal footing, of human rights and fundamental freedoms. 

 186. The Russian Federation agrees that the definition contained in Article 1, paragraph 1, of 
CERD encompasses discriminatory purpose, as well as discriminatory effect. However, it argues that 
Ukraine’s broad understanding of “indirect discrimination” should be rejected. According to the 
Russian Federation, Ukraine’s definition of “indirect discrimination”, as “equal treatment which has 
a disproportionate effect on a group defined by the enumerated grounds” or as a “disparate impact” 
arising from “inequality of results rather than inequality of treatment” is incompatible with the four 
elements which, in its view, define racial discrimination, as well as with the Court’s Judgment in 
Application of the International Convention on the Elimination of All Forms of Racial Discrimination 
(Qatar v. United Arab Emirates). 

 187. Regarding the first element, the Russian Federation emphasizes that the obligations under 
the Convention hinge upon “differential treatment”, i.e. a “distinction, exclusion, restriction or 
preference”. In its view, the concept of “indirect discrimination” as put forward by Ukraine is 
incompatible with this element since “equal treatment” cannot constitute racial discrimination.  

 188. With respect to the second element, the Russian Federation states that any differentiation 
of treatment must be “based on” one of the criteria enumerated in Article 1, paragraph 1, and that 
ethnicity cannot incorporate the protection of political opinions or religion. This means that “indirect 
discrimination” would only fall within the scope of CERD if the differential treatment “directly 
targeted or singled out Tatar and Ukrainian communities as such”. 

 189. As for the third element, the Russian Federation accepts that racial discrimination by 
effect can constitute a violation of CERD, but it argues that Ukraine’s broad understanding of 
“indirect discrimination” is not covered by the Convention. In its view, a disparity of results between 
ethnic groups does not by itself constitute racial discrimination, unless it is an objective consequence 
of a distinction, exclusion, restriction or preference based on race, colour, descent, national origin or 
ethnic origin. According to the Russian Federation, not every disparity amounts to racial 
discrimination, especially where such disparity is just a secondary or collateral effect of a measure. 
The Russian Federation stresses that a “disparate” effect only amounts to racial discrimination if it 
can be causally linked to an act of differential treatment on racial grounds. 
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 190. With respect to the fourth element, the Russian Federation argues that the wording 
“nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights 
and fundamental freedoms” makes it plain that there must be an actual nullification or impairment 
(i.e. a violation) of an existing right, and not a mere possibility thereof. In its view, the definition of 
racial discrimination within the meaning of Article 1, paragraph 1, therefore necessarily presupposes 
a violation of a human right protected under international law. 

 191. The Russian Federation finally argues that a measure does not qualify as discriminatory 
in effect if it can be “reasonably justified” or deemed legitimate in the circumstances. In its view, 
possible justifications include, among others, reasonable limitations to human or civil rights as may 
be necessary in a democratic society, provided for under the applicable law and subject to due 
process, in order to protect public order from acts of terrorism and extremism. 

*        * 

 192. The Parties disagree on the meaning of “racial discrimination” in Article 1, paragraph 1, 
of CERD as well as on whether any conduct of the Russian Federation qualifies as racial 
discrimination within the meaning of that provision. The Court will, at the outset, interpret the term 
“racial discrimination” under Article 1, paragraph 1, of the Convention to the extent that it is 
necessary to determine whether the Russian Federation has violated substantive or procedural 
obligations under CERD.  

 193. Article 1, paragraph 1, of CERD provides that 

“the term ‘racial discrimination’ shall mean any distinction, exclusion, restriction or 
preference based on race, colour, descent, or national or ethnic origin which has the 
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on 
an equal footing, of human rights and fundamental freedoms in the political, economic, 
social, cultural or any other field of public life”. 

 194. The Convention prohibits all forms and manifestations of racial discrimination as set forth 
by this definition. Accordingly, any differentiation of treatment that is “based on” one of the 
prohibited grounds — race, colour, descent, or national or ethnic origin — is discriminatory in the 
sense of Article 1, paragraph 1, of the Convention, when the resulting impairment of the recognition, 
enjoyment or exercise of human rights and fundamental freedoms arises from its purpose or effect 
(see Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Qatar v. United Arab Emirates), Preliminary Objections, Judgment, I.C.J. Reports 
2021, pp. 108-109, para. 112). 
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 195. “Racial discrimination” under Article 1, paragraph 1, of CERD thus consists of two 
elements. First, a “distinction, exclusion, restriction or preference” must be “based on” one of the 
prohibited grounds, namely, “race, colour, descent, or national or ethnic origin”. Secondly, such a 
differentiation of treatment must have the “purpose or effect of nullifying or impairing the 
recognition, enjoyment or exercise, on an equal footing, of human rights”. 

 196. Any measure whose purpose is a differentiation of treatment based on a prohibited ground 
under Article 1, paragraph 1, constitutes an act of racial discrimination under the Convention. 
A measure whose stated purpose is unrelated to the prohibited grounds contained in Article 1, 
paragraph 1, does not constitute, in and of itself, racial discrimination by virtue of the fact that it is 
applied to a group or to a person of a certain race, colour, descent, or national or ethnic origin. 
However, racial discrimination may result from a measure which is neutral on its face, but whose 
effects show that it is “based on” a prohibited ground. This is the case where convincing evidence 
demonstrates that a measure, despite being apparently neutral, produces a disparate adverse effect on 
the rights of a person or a group distinguished by race, colour, descent, or national or ethnic origin, 
unless such an effect can be explained in a way that does not relate to the prohibited grounds in 
Article 1, paragraph 1. Mere collateral or secondary effects on persons who are distinguished by one 
of the prohibited grounds do not, in and of themselves, constitute racial discrimination within the 
meaning of the Convention (see Application of the International Convention on the Elimination of 
All Forms of Racial Discrimination (Qatar v. United Arab Emirates), Preliminary Objections, 
Judgment, I.C.J. Reports 2021, pp. 108-109, para. 112). 

 197. When determining whether the Russian Federation has violated its obligations under 
CERD, the Court will be guided by the above interpretation of Article 1, paragraph 1, of CERD. 

5. Crimean Tatars and ethnic Ukrainians as protected groups 

 198. According to Ukraine, both Parties agree that Crimean Tatars and ethnic Ukrainians in 
Crimea constitute ethnic groups protected under CERD and their differences over the precise 
definition of an ethnic group are legally irrelevant. Ukraine argues that a frequently observed 
characteristic of ethnic groups is a desire to live together within a common political State. Ukraine 
is of the view that the Court’s Judgment in the case concerning Application of the International 
Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab 
Emirates) does not preclude this position, since the question at issue in that case was the meaning of 
the term “national origin”, rather than “ethnic origin”.  

 199. The Russian Federation agrees that Crimean Tatars and ethnic Ukrainians constitute 
ethnic groups protected under CERD. However, the Russian Federation insists that there is no room 
in CERD for political views or political identification to be incorporated into the concept of “ethnic 
origin”. Any such incorporation would distort this term beyond recognition, which in turn may 
diminish the effectiveness of the Convention as the “non-political and universal Convention” the 
drafters envisioned. According to the Russian Federation, the Court’s Judgment in the case  
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concerning Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Qatar v. United Arab Emirates) indicated in no unclear terms that “references to 
‘origin’ denote, respectively, a person’s bond to a national or ethnic group at birth”.  

*        * 

 200. The Court recalls that the Parties agree that Crimean Tatars and ethnic Ukrainians 
constitute ethnic groups protected under CERD (Application of the International Convention for the 
Suppression of the Financing of Terrorism and of the International Convention on the Elimination 
of All Forms of Racial Discrimination (Ukraine v. Russian Federation), Preliminary Objections, 
Judgment, I.C.J. Reports 2019 (II), p. 595, para. 95). It sees no reason to call this characterization 
into question. The Court observes in this context “that the definition of racial discrimination in the 
Convention includes ‘national or ethnic origin”’ and that “[t]hese references to ‘origin’ denote, 
respectively, a person’s bond to a national or ethnic group at birth”, as do “the other elements of the 
definition of racial discrimination, . . . namely race, colour and descent” (Application of the 
International Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United 
Arab Emirates), Preliminary Objections, Judgment, I.C.J. Reports 2021, p. 98, para. 81). 
Accordingly, the political identity or the political position of a person or a group is not a relevant 
factor for the determination of their “ethnic origin” within the meaning of Article 1, paragraph 1, of 
CERD. 

B. Alleged violations of Articles 2 and 4 to 7 of CERD 

 201. Before turning to the alleged violations of obligations under CERD, the Court recalls that 
its jurisdiction is limited by virtue of Article 22 of CERD to Ukraine’s claims under that Convention. 
In the present case, the Court lacks jurisdiction to rule on alleged breaches of other obligations under 
international law, such as those deriving from other international human rights instruments. 
However, the fact that a court or tribunal does not have jurisdiction to rule on alleged breaches of 
those obligations does not mean that they do not exist. They retain their validity and legal force. 
States are required to fulfil their obligations under international law, and they remain responsible for 
acts contrary to international law which are attributable to them (Application of the Convention on 
the Prevention and Punishment of the Crime of Genocide (Croatia v. Serbia), Judgment, I.C.J. 
Reports 2015 (I), p. 46, para. 86; Armed Activities on the Territory of the Congo (New Application: 
2002) (Democratic Republic of the Congo v. Rwanda), Jurisdiction and Admissibility, Judgment, 
I.C.J. Reports 2006, pp. 52-53, para. 127). 

1. Disappearances, murders, abductions and torture of Crimean Tatars and ethnic Ukrainians 

 202. Ukraine submits that the Russian Federation violated its obligations under CERD, in 
particular Articles 2, paragraph 1 (a) and (b), 5 (b) and 6, by directly engaging in acts of physical 
violence against Crimean Tatars and ethnic Ukrainians in Crimea, by encouraging and tolerating 
such acts through its agents and, in any event, by failing to prevent and effectively investigate the 
alleged incidents.  
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 203. Ukraine refers to 13 incidents of physical violence against named Crimean Tatars and 
ethnic Ukrainians as “illustrations” of what it considers to be the Russian Federation’s “systematic 
pattern of violence and intimidation”. These incidents include the murder of Reshat Ametov, and the 
abduction and torture of Mykhailo Vdovchenko, Andrii Shchekun, Anatoly Kovalsky, Aleksandr 
Kostenko and Renat Paralamov. Ukraine emphasizes that these instances are not exhaustive. In its 
view, the Russian Federation is responsible for all these incidents, whether they occurred before or 
after 18 March 2014. 

 204. According to Ukraine, the acts of physical violence of which it complains were based on 
a racial or ethnic distinction. In support of its assertion, Ukraine contends that the acts targeted 
prominent activists, thereby depriving the Crimean Tatar and ethnic Ukrainian communities 
respectively of current or potential future leaders. Ukraine argues that these acts were designed to 
force into submission ethnic groups presumed to be opposing the Russian occupation. 

 205. To substantiate its allegations, Ukraine relies on reports by intergovernmental and 
non-governmental organizations showing, in its view, that Crimean Tatars and ethnic Ukrainians 
have been particularly hard hit by such physical violence. Referring to UN reports, Ukraine argues 
that nine out of ten persons who have disappeared and who are still missing are either Crimean Tatar 
or ethnic Ukrainian. According to Ukraine, these reports prove not just discriminatory effect, but also 
discriminatory purpose. In response to the Russian Federation’s argument that Ukraine has failed to 
supply statistical data, Ukraine maintains that it has provided statistical evidence and that more 
detailed statistics are not required to prove a CERD violation. Ukraine points out that the Russian 
Federation has failed to offer credible data refuting Ukraine’s claims despite having unfettered access 
to the relevant data. 

 206. Ukraine also asserts that the Russian Federation violated Article 6 of CERD by failing to 
investigate the disappearances and other acts of physical violence. In support of its allegations, 
Ukraine mainly relies on witness statements and reports by intergovernmental organizations, in 
particular on two reports by the OHCHR. 

* 

 207. The Russian Federation argues that Ukraine has not proved that any of the alleged 
incidents are attributable to the Russian Federation. The Respondent asserts that none of the incidents 
alleged by Ukraine can be linked to the ethnicity of the respective victims and that it has complied 
with its obligations to investigate all these incidents. It points out that even the UN reports relied on 
by Ukraine attributed the incidents to the political views of the victims, rather than to their ethnicity. 
The Russian Federation further argues that Ukraine cannot rely on incidents that allegedly occurred 
prior to what the Respondent calls the “reunification” of Crimea with the Russian Federation on 
18 March 2014, since they are not within the Court’s jurisdiction ratione temporis as defined in the 
2019 Judgment.  

 208. The Russian Federation also contends that these incidents cannot validly be said to have 
disproportionally affected any ethnic group. In its view, these incidents are unconnected and isolated  
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and thus do not establish a pattern of physical violence directed against the Crimean Tatar and ethnic 
Ukrainian population. The Russian Federation argues that Ukraine has failed to provide a full-scale 
statistical analysis of the reported cases in comparison with other ethnic groups and with the 
population of Crimea as a whole. The Russian Federation refers to statistical information originating 
from the Office of the Russian Federation’s Prosecutor General, which, in its view, proves that 
Crimean Tatars and ethnic Ukrainians were not disproportionately affected by disappearances. 
According to the Russian Federation, most of the disappeared persons in relation to whom criminal 
proceedings have been initiated are ethnic Russians, who account for almost 80 per cent of all 
missing persons in Crimea. The Russian Federation also emphasizes that the OHCHR reports relied 
on by Ukraine do not support its allegations and are, moreover, based on inadequate methodologies. 

 209. The Russian Federation also rejects the allegation of Ukraine that it violated its 
obligations under Article 6 of CERD by failing to investigate the alleged incidents of physical 
violence in a satisfactory manner. According to the Russian Federation, a proper criminal 
investigation is a matter of legal due process rather than achieving a particular result. The Respondent 
argues that Ukraine has not established the existence of any investigative irregularities. In support of 
its assertion, the Russian Federation provides documents which, in its view, prove that investigations 
were undertaken in a satisfactory manner. 

 210. The Russian Federation thus contends that its responsibility under CERD is not engaged 
by the incidents of physical violence alleged by Ukraine and that Ukraine’s claims in this regard 
must be rejected. 

*        * 

 211. The Court notes that the Parties agree that several incidents of physical violence have 
occurred in Crimea since early March 2014. This includes the murder of Reshat Ametov in 
March 2014, the disappearances of Timur Shaimardanov and Seiran Zinedinov in May 2014, and the 
disappearance of Ervin Ibragimov in May 2016. Further, the Court takes note of reports by the 
OHCHR stating that “from 3 March 2014 to 30 June 2018 . . . at least 42 persons were victims of 
enforced disappearances” (OHCHR, Situation of human rights in the temporarily occupied 
Autonomous Republic of Crimea and the city of Sevastopol (Ukraine) (13 September 2017 to 
30 June 2018), UN doc. A/HRC/39/CRP.4, para. 32; see also OHCHR, United Nations Human 
Rights Monitoring Mission in Ukraine, Briefing Paper: “Enforced Disappearances in the 
Autonomous Republic of Crimea and the City of Sevastopol, Ukraine, Temporarily Occupied by 
Russian Federation”, 31 March 2021, pp. 3-12). These reports also support Ukraine’s allegations 
regarding the ill-treatment of abducted persons in Crimea, indicating that “[p]erpetrators have used 
torture and ill-treatment to force victims to self-incriminate or testify against others” (ibid., p. 1; see 
also OHCHR, Situation of human rights in the temporarily occupied Autonomous Republic of 
Crimea and the city of Sevastopol (Ukraine) (22 February 2014 to 12 September 2017), 
UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), para. 101). 

 212. The Court observes that it must determine whether an act of racial discrimination as 
defined in Article 1 of the Convention has occurred before it can decide whether the Russian  
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Federation has violated its obligations under Articles 2, paragraph 1 (a) and (b), and 5 (b) of CERD. 
Therefore, the Court must first examine whether the acts of physical violence alleged by Ukraine 
constitute instances of racial discrimination within the meaning of Article 1, paragraph 1, of CERD.  

 213. The Court notes that Ukraine relies on two main arguments to substantiate its claim that 
the alleged acts of physical violence were based on the ethnic origin of the targeted individuals. First, 
with respect to the 13 alleged incidents of physical violence concerning named persons, Ukraine 
asserts that the targeted individuals were prominent Crimean Tatar and ethnic Ukrainian activists 
representing their respective ethnic communities. Secondly, Ukraine refers to reports of 
intergovernmental and non-governmental organizations to show that individuals affected by acts of 
physical violence in Crimea were disproportionately of Crimean Tatar and ethnic Ukrainian origin.  

 214. With respect to Ukraine’s first argument, the Court observes that reports by the OHCHR 
confirm that several targeted persons were pro-Ukrainian activists, as well as members and affiliates 
of the Mejlis (OHCHR, Situation of human rights in the temporarily occupied Autonomous Republic 
of Crimea and the city of Sevastopol (Ukraine) (22 February 2014 to 12 September 2017), 
UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), para. 81 and note 105 (Ametov), paras. 86, 98, 101 and 
104; OHCHR, United Nations Human Rights Monitoring Mission in Ukraine, Briefing Paper: 
“Enforced Disappearances in the Autonomous Republic of Crimea and the City of Sevastopol, 
Ukraine, Temporarily Occupied by Russian Federation”, 31 March 2021, p. 8 (Shaimardanov, 
Zinedinov and Ibragimov)). The reports of intergovernmental organizations and other publications 
relied on by Ukraine further indicate that the victims were attacked for their political and ideological 
positions, in particular for their opposition to the March 2014 referendum held in Crimea and their 
support for the Ukrainian Government. For example, one report noted that these acts constituted 
“retaliation for their political affiliation or position” (ibid., p. 1). Another report referred to 
“[c]ircumstances which may suggest political motives” (OHCHR, Situation of human rights in the 
temporarily occupied Autonomous Republic of Crimea and the city of Sevastopol (Ukraine) 
(22 February 2014 to 12 September 2017), UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), para. 104). 
The Court recalls that the political identity or the political position of a person or a group is not a 
relevant factor for the determination of their “ethnic origin” within the meaning of Article 1, 
paragraph 1, of CERD (see paragraph 200 above). The Court therefore considers that the prominent 
political role and views of these persons within their respective communities do not, as such, establish 
that they were targeted on the basis of their ethnic origin. 

 215. The Court notes that, according to Ukraine’s second argument, a large proportion of 
Crimean Tatars and ethnic Ukrainians were among the persons affected by physical violence, 
demonstrating discriminatory treatment based on ethnic origin. The limited statistical evidence 
furnished by Ukraine is mainly derived from reports of intergovernmental organizations (see 
paragraph 205 above). While the Court generally ascribes particular weight to reports by 
international organizations that are specifically mandated to monitor the situation in a given area (see 
Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), 
Reparations, Judgment, I.C.J. Reports 2022 (I), p. 125, para. 360), it must also take into 
consideration the lack of access to Crimea of the Human Rights Monitoring Mission in Ukraine on 
whose observations the relevant reports are based (OHCHR, Situation of human rights in the 
temporarily occupied Autonomous Republic of Crimea and the city of Sevastopol (Ukraine) 
(22 February 2014 to 12 September 2017), UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), paras. 2 
and 35). 
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 216. Bearing these considerations in mind, the Court observes that the above-mentioned 
reports confirm that physical violence in Crimea was not only suffered by Crimean Tatars and ethnic 
Ukrainians, but also by persons of Russian and Central Asian origin (OHCHR, Situation of human 
rights in the temporarily occupied Autonomous Republic of Crimea and the city of Sevastopol 
(Ukraine) (22 February 2014 to 12 September 2017), UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), 
para. 102; OHCHR, Situation of human rights in the temporarily occupied Autonomous Republic of 
Crimea and the city of Sevastopol (Ukraine), 13 September 2017 to 30 June 2018, UN 
doc. A/HRC/39/CRP.4, para. 33; OHCHR, United Nations Human Rights Monitoring Mission in 
Ukraine, Briefing Paper: “Enforced Disappearances in the Autonomous Republic of Crimea and the 
City of Sevastopol, Ukraine, Temporarily Occupied by Russian Federation”, 31 March 2021, p. 4). 

 217. The Court acknowledges that Ukraine is not in a position to provide further evidence 
owing to its lack of access to Crimea. However, even when allowing a more liberal recourse to 
inferences of fact and circumstantial evidence for that reason (see paragraph 169 above), the Court 
is not convinced by the evidence placed before it that Crimean Tatars and ethnic Ukrainians were 
subjected to acts of physical violence based on their ethnic origin. In fact, any disparate adverse effect 
on the rights of Crimean Tatars and ethnic Ukrainians can be explained by their political opposition 
to the conduct of the Russian Federation in Crimea and not by considerations relating to the 
prohibited grounds under CERD (see paragraph 196 above). Since the conditions set forth in 
Article 1, paragraph 1, of CERD are not met, it is not necessary for the Court to examine whether 
any of the acts in question are attributable to the Russian Federation, nor to determine the precise 
date on which the Russian Federation started to exercise territorial control over Crimea. 

 218. With respect to Ukraine’s claim that the Russian Federation did not effectively investigate 
the acts of physical violence involving Crimean Tatar and ethnic Ukrainian persons, the Court recalls 
that Article 6 provides that 

“States Parties shall assure to everyone within their jurisdiction effective protection and 
remedies, through the competent national tribunals and other State institutions, against 
any acts of racial discrimination which violate his human rights and fundamental 
freedoms contrary to this Convention”. 

 219. The Court observes that Article 6 constitutes a procedural safeguard for the prohibition 
of racial discrimination by establishing an obligation for States to provide effective protection and 
remedies through judicial and other State organs against any acts of racial discrimination. This 
obligation encompasses a duty to investigate allegations of racial discrimination where there are 
reasonable grounds to suspect that such discrimination has taken place. In this regard, a violation of 
Article 6 does not require that a violation of any of the substantive guarantees under CERD has 
occurred. Article 6 may also be violated if, in a given case, there were reasonable grounds to suspect 
that racial discrimination occurred and measures to effectively investigate the incident in question 
were not taken at the relevant time, even if these suspicions proved to be unfounded at a later stage.  

 220. The Court takes note of the Russian Federation’s contention that it has conducted 
investigations into the incidents of physical violence alleged by Ukraine. At the same time, the Court 
observes that doubts regarding the effectiveness of these investigations have been expressed in  
  



- 75 - 

reports of intergovernmental organizations. For example, the OHCHR, in its report on the situation 
of human rights in the temporarily occupied Autonomous Republic of Crimea and the city of 
Sevastopol (Ukraine) covering the period from 22 February 2014 to 12 September 2017, stated that  

“[t]he [contact] group [focusing on the disappearances] convened for the first time on 
14 October 2014 in the presence of investigative authorities and the relatives of five 
missing Crimean Tatar men but achieved little beyond information-sharing and the 
decision to transfer the investigations to the central Investigation Department of the 
Russian Federation. Of the 10 disappearances mentioned, criminal investigations  
were still ongoing in only one case as of 12 September 2017. They were suspended in 
six cases due to the inability to identify suspects, and in three cases no investigative 
actions have been taken as the disappearances were allegedly not reported.” 
(UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), para. 103.)  

However, the evidence does not establish that the Russian Federation failed to effectively investigate 
whether the acts complained of by Ukraine amount to racial discrimination. Ukraine has not 
demonstrated that, at the relevant time, reasonable grounds to suspect that racial discrimination had 
taken place existed which should have prompted the Russian authorities to investigate. Consequently, 
Ukraine has failed to substantiate its allegation that the Russian Federation has violated its duty to 
investigate under Article 6 of CERD.  

 221. The Court concludes that it has not been established the Russian Federation has violated 
its substantive or procedural obligations under CERD on account of the incidents of physical violence 
alleged by Ukraine. 

2. Law enforcement measures, including searches, detentions and prosecutions 

 222. According to Ukraine, the Russian Federation violated CERD, in particular Articles 2, 
paragraph 1, 4, 5 (a) and 6, by singling out and subjecting both the Crimean Tatar leadership and the 
wider Crimean Tatar population to manifestly disproportionate law enforcement measures based on 
its anti-extremism laws, in particular in the form of arbitrary searches, detentions and prosecutions. 
It contends that the Russian Federation’s anti-extremism laws are in themselves evidence of the 
discriminatory purpose of these law enforcement measures. In its view, the broad and vague character 
of these laws makes them prone to be abused to arbitrarily silence groups vulnerable to 
discrimination, such as ethnic minorities.  

 223. The Russian Federation maintains that it did not violate CERD through what it considers 
to be law enforcement measures adopted against members of the Crimean Tatar leadership and 
against certain other members of the Crimean Tatar community in response to extremist, separatist 
and terrorist activities in Crimea. It contends that its domestic legal framework on which the law 
enforcement measures are based, consisting of Federal Law No. 114-FZ of 25 July 2002 “On 
counteracting extremist activities” (hereinafter the “Anti-Extremism Law”), Federal Law No. 35-FZ 
of 6 March 2006 “On combatting terrorism” (hereinafter the “Anti-Terrorism Law”) and the Decree 
of the Head of the Republic of Crimea No. 26-U of 30 January 2015 “On approval of the 
Comprehensive Plan countering the ideology of terrorism in the Republic of Crimea, for 2015-2018”, 
complies with the standards enshrined in many international legal instruments. 

*        * 
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 224. The Court will first determine whether the law enforcement measures taken by the 
Russian Federation constitute acts of racial discrimination in the sense of Article 1, paragraph 1, of 
CERD before deciding whether the Respondent has violated its obligations under the Convention to 
prevent, protect against and remedy such acts. 

 225. Accordingly, the Court will first consider the question of whether the legislation adopted 
by the Russian Federation in itself constitutes racial discrimination, and then turn to the allegations 
concerning the application of such legislation. In this regard, the Court takes note of Ukraine’s claim 
that the measures undertaken by the Russian Federation were based on anti-extremism legislation 
which, according to Ukraine, is in itself evidence of racial discrimination.  

 226. The Court notes that the conformity of the relevant laws of the Russian Federation, in 
particular the provisions on “extremist activities”, with the human rights obligations of that State has 
been called into question by international judicial and monitoring bodies. In this regard, it notes that 
the European Court of Human Rights (hereinafter the “ECtHR”) found that  

“the extremely broad definition of ‘extremist activities’ in section 1 of [the Anti-
Extremism Law] which does not require any elements of violence or hatred opens up 
the possibility of having individuals and organisations prosecuted on extremism charges 
for entirely peaceful forms of expression or worship, such as those pursued by the 
applicants in the instant case. That broad definition of ‘extremism’ not only could — 
and did — lead to arbitrary prosecutions, but also prevented individuals or organisations 
from being able to anticipate that their conduct, however peaceful and devoid of hatred 
or animosity it was, could be categorised as ‘extremist’ and censured with restrictive 
measures.” (ECtHR, Taganrog LRO and Others v. Russia, Apps. Nos. 32401/10 and 
19 others, Judgment (merits and just satisfaction) of 7 June 2022, paras. 158; ECtHR, 
Ibragim Ibragimov and Others v. Russia, Apps. Nos. 1413/08 and 28621/11, Judgment 
of 28 August 2018, para. 85.) 

 227. The Court further takes note of the Opinion of the Venice Commission of the Council of 
Europe according to which the Anti-Extremism Law, “on account of its broad and imprecise 
wording”, gives “too wide discretion in its interpretation and application, thus leading to 
arbitrariness” and carries “potential dangers to individuals and NGOs” and “can be interpreted in 
harmful ways” (European Commission for Democracy through Law (Venice Commission), Revised 
Draft Opinion on the Federal Law “On combating extremist activity” of the Russian Federation, 
doc. CDL(2012)011rev, 1 June 2012, paras. 77-78). 

 228. The Court observes that it is not called upon to review the compatibility of the domestic 
legislation of States parties to CERD with their international human rights obligations generally. 
Instead, the Court’s role is limited to examining whether such legislation either has the purpose of 
differentiating between persons or groups of persons distinguished by one of the prohibited grounds 
contained in Article 1, paragraph 1, of CERD, or is likely to produce a disparate adverse effect, in 
this case, on the rights of Crimean Tatars or ethnic Ukrainians. 
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 229. In this regard, no evidence has been put before the Court which would suggest that the 
purpose of the relevant domestic law is to differentiate between persons, based on one of the 
prohibited grounds contained in Article 1, paragraph 1, of CERD. Instead, the above-referenced 
domestic legal framework regulates the prevention, prosecution, and punishment of certain broadly 
defined criminal offences. Moreover, Ukraine has not provided evidence that this legal framework 
is likely to produce a disparate adverse effect on the rights of Crimean Tatars or ethnic Ukrainians. 
Therefore, the Court is of the view that the domestic legal framework in and of itself does not 
constitute a violation of CERD. However, this finding is without prejudice to the question whether 
the application of such domestic legislation is in breach of obligations under CERD. The Court notes 
that both Parties distinguish between the application of these domestic laws to the wider Crimean 
Tatar population, on the one hand, and to persons forming part of the Crimean Tatar leadership, on 
the other. It will therefore address these two categories separately and in turn. 

(a) Measures taken against persons of Crimean Tatar origin 

 230. Ukraine argues that the Russian Federation has subjected the wider Crimean Tatar 
community to arbitrary searches and detentions in order to unsettle the entire community. According 
to Ukraine, since the referendum in March 2014, these practices have included conducting searches 
of Crimean Tatar mosques, schools and private homes, which have continued after the filing of the 
Application by Ukraine. It claims that these searches have been based mainly on allegations of 
religious extremism, which had not been part of the history of Crimea before its control by the 
Russian Federation, suggesting that they are a pretext for discrimination. Ukraine also points to 
“blockades” of roads leading to villages, to searches of public spaces including markets, restaurants 
and cafés favoured by Crimean Tatars, and to the targeting of Crimean Tatars on the basis of their 
appearance.  

 231. To substantiate its claim that these acts amount to racial discrimination, Ukraine refers to 
United Nations General Assembly resolution 75/192, reports by the United Nations Secretary-
General, reports by the OHCHR, observations by the CERD Committee, statements by 
intergovernmental organizations and reports by non-governmental organizations. 

 232. Ukraine asserts that the Russian Federation’s compliance with its own domestic law does 
not justify the acts of which the Applicant complains, and that these laws are in themselves evidence 
of racial discrimination. It emphasizes that international courts and monitoring bodies have expressed 
concern that these laws do not contain clear and precise criteria for defining “extremist” conduct.  

 233. Ukraine maintains that, in any event, the application by the Russian Federation of its 
domestic law was discriminatory. In this regard, Ukraine points out that the measures of the Russian 
Federation against “religious” extremism, including against members of Hizb-ut Tahrir or Tablighi 
Jamaat, were pretextual and disproportionately affected the predominantly Muslim Crimean Tatar 
community. Ukraine also argues that the Russian Federation violated Article 4 by targeting Crimean 
Tatars as religious extremists, thereby fuelling mutual distrust between ethnic communities and 
making racial discrimination more likely.  

* 
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 234. With respect to Ukraine’s allegations concerning a pattern of discriminatory searches and 
detentions against the wider Crimean Tatar population, the Russian Federation maintains that these 
measures were mostly directed against “religious extremism”, “Muslim radicalism” and “Islamic 
terrorism”, and were not based on the ethnic origin of the Crimean Tatar community. In its view, the 
said measures were based on objective and reasonable grounds and taken in accordance with the 
applicable domestic law, excluding any possibility of racial discrimination under CERD. The 
Russian Federation underlines that the relevant legislation, such as the Anti-Extremism Law and the 
Anti-Terrorism Law, complies with international law, in particular with human rights standards.  

 235. The Russian Federation maintains that the evidence relied on by Ukraine lacks probative 
value. With respect to measures adopted against members of Hizb-ut Tahrir or Tablighi Jamaat, the 
Russian Federation points out that these are justified and constitute legitimate limitations and that 
the ECtHR has confirmed the legality of the ban of these organizations, in other countries as well as 
in the Russian Federation. It contends that the fact that some of the persons subjected to searches and 
detentions were Crimean Tatars is not sufficient to establish racial discrimination. Rather, it argues 
that the domestic legal framework concerning suspected extremist activities and banned 
organizations is applied in the same way to everyone, including non-Crimean Tatar individuals and 
organizations, and that a differentiation of treatment based on ethnic origin cannot thus be 
established. The high number of Crimean Tatars concerned is, according to the Russian Federation, 
a reflection of the fact that Muslims in Crimea mostly happen to be Crimean Tatars, and not ethnic 
Russians or ethnic Ukrainians. The Respondent points out that religious extremism had been 
identified as a security concern in Ukraine before the referendum in March 2014. 

 236. The Russian Federation asserts that the fact that Ukraine only referred to Crimean Tatars 
and not to ethnic Ukrainians in its allegations of racially-discriminatory law enforcement measures 
demonstrates that such measures were not based on unlawful distinctions on the grounds of ethnic 
origin, but served to fight extremism in Crimea in accordance with the law.  

*        * 

 237. The Court begins by emphasizing that law enforcement measures that are applied to 
persons or groups solely on the basis of an assumption that they are prone to commit certain types of 
criminal offences because of their ethnic origin are unjustifiable under CERD. In the present case, 
Ukraine has provided evidence suggesting that persons of Crimean Tatar origin have been 
particularly exposed to law enforcement measures taken by the Russian Federation. The Court must 
therefore examine whether these measures had either the purpose of targeting Crimean Tatars or a 
disparate adverse effect on the rights of members of this group. 

 238. In this regard, the Court attributes considerable weight to reports of several UN organs 
and monitoring bodies according to which the measures in question disproportionately affected 
Crimean Tatar persons. This is the case, in particular, with respect to reports by the United Nations  
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Secretary-General and the OHCHR, which state that “Crimean Tatars were disproportionately 
subjected to police and FSB raids of their homes, private businesses or meeting places, often followed 
by arrests” (OHCHR, Situation of human rights in the temporarily occupied Autonomous Republic 
of Crimea and the city of Sevastopol (Ukraine) (13 September 2017 to 30 June 2018), 
UN doc. A/HRC/39/CRP.4 (21 Sept. 2018), para. 31; see also United Nations, General Assembly, 
Situation of human rights in the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine, 
Report of the Secretary-General, doc. A/74/276 (2 Aug. 2019), para. 18). The disproportionate 
number of persons of Crimean Tatar origin who were subjected to abusive raids has been reported 
by the Commissioner for Human Rights of the Council of Europe. Moreover, the Court notes that 
the United Nations General Assembly, in its resolution 75/192 concerning the “Situation of human 
rights in the Autonomous Republic of Crimea and the city of Sevastopol, Ukraine”, stated that it was 

“[d]eeply concerned about continued reports that the law enforcement system of the 
Russian Federation conducts searches and raids of private homes, businesses and 
meeting places in Crimea, which disproportionally affect Crimean Tatars”. 

In light of these materials, the Court finds that Ukraine has sufficiently demonstrated that the law 
enforcement measures concerned produced a disparate adverse effect on the rights of persons of 
Crimean Tatar origin. It is therefore necessary to consider whether such effect can be explained in a 
way that does not relate to the prohibited grounds in Article 1, paragraph 1, of CERD (see 
paragraph 196 above). 

 239. The Court notes that the Russian Federation has described the circumstances that 
motivated the law enforcement measures taken against persons of Crimean Tatar origin in certain 
individual cases. In this regard, the Court observes that the Russian Federation justifies many of the 
law enforcement measures as being part of its fight against religious “extremism” and “terrorism”. 
The Russian Federation links a large number of its law enforcement measures to the affiliations of 
the persons concerned with religious groups that have been banned throughout the Russian 
Federation and in other countries, and recalls that the bans of these organizations have been 
considered lawful by international judicial bodies.  

 240. With respect to other individual cases, the Russian Federation points to circumstances 
which, in its view, gave rise to the belief that the persons in question were involved in criminal 
activities, notably attacks on law enforcement officials, disrupting the public order, trading in stolen 
goods, weapons, ammunition and drugs, and extorting money. Other measures were, according to 
the Russian Federation, undertaken as part of a “large-scale strategic training exercise” which was 
conducted at six different locations at the same time across the whole territory over which the Russian 
Federation exercises control. With respect to some searches, the Russian Federation cites “public 
health” concerns linked to the sale of spoilt food. 

 241. The Court notes that the stated purpose of certain measures appears to have served as a 
pretext for targeting persons who, because of their religious or political affiliation, the Russian 
Federation deems to be a threat to its national security. However, the Court is of the view that Ukraine 
has not presented convincing evidence to establish that persons of Crimean Tatar origin were 
subjected to such law enforcement measures based on their ethnic origin. Therefore, the Court does 
not consider that these measures are based on the prohibited grounds contained in Article 1, 
paragraph 1, of CERD. 

  



- 80 - 

 242. With respect to Ukraine’s claim that the Russian Federation violated Article 4 of CERD, 
the Court notes that Article 4 (a) and (b) requires States parties to adopt immediate and effective 
measures for the prevention, eradication and punishment of speech that seeks to promote or justify 
racial hatred or to incite discrimination based on one or more of the prohibited grounds contained in 
Article 1, paragraph 1. Moreover, Article 4 (c) specifically provides that States parties shall not 
permit “public authorities or public institutions, national or local, to promote or incite racial 
discrimination”. However, in the present case, the Court is not convinced that Ukraine has presented 
convincing evidence that statements have been made by State officials of the Russian Federation that 
were directed against Crimean Tatars based on their ethnic or national origin. Nor did Ukraine prove 
its allegation that the Russian Federation failed to comply with its obligation to prevent, eradicate 
and punish speech by private persons seeking to promote or justify racial hatred against Crimean 
Tatars and ethnic Ukrainians based on their national or ethnic origin. 

 243. Turning to Ukraine’s claims that the Russian Federation violated Article 6 by failing to 
investigate effectively allegations of discriminatory law-enforcement measures taken against 
Crimean Tatars and ethnic Ukrainians, the Court considers that Ukraine failed to demonstrate that 
there were, at the relevant time, reasonable grounds to suspect that racial discrimination had taken 
place, which should have prompted the Russian authorities to investigate (see paragraphs 219-220 
above). Therefore, the Court is not persuaded that Ukraine has established that the Russian 
Federation violated its obligation to investigate. 

 244. For these reasons, the Court is not convinced that the Russian Federation has engaged in 
law enforcement measures that discriminate against persons of Crimean Tatar origin based on their 
ethnic origin.  

(b) Measures taken against the Mejlis 

 245. As far as persons belonging to the Crimean Tatar leadership are concerned, Ukraine 
asserts that the Russian Federation has restricted the movements of Crimean Tatar leaders, banning 
them from entering Crimea or preventing them from leaving Crimea. Ukraine further contends that 
the Russian Federation took measures against the Mejlis and its leaders prior to the ban on the Mejlis 
in April 2016, including searching its building and seizing assets from entities associated with it. 
Ukraine adds that the Russian Federation has resorted to discriminatory prosecutions and convictions 
of certain Mejlis leaders, including two of its Deputy Chairmen, namely Akhtem Chiygoz, for his 
participation in a demonstration in front of the Crimean Parliament building on 26 February 2014, 
and Ilmi Umerov, on charges of separatism. Ukraine alleges that both were mistreated in detention 
before being released. According to Ukraine, the measures taken against these leading figures of the 
Crimean Tatar community served “to intimidate the wider Crimean Tatar community” and to deprive 
them of their political leadership and their ability to advocate for their rights. To substantiate its claim 
that these acts amount to racial discrimination, Ukraine points to reports by intergovernmental and 
non-governmental organizations and to witness statements of the individuals concerned. Moreover, 
Ukraine asserts that, rather than protecting the Crimean Tatar and ethnic Ukrainian communities 
from racial discrimination, the courts have actively participated in the discriminatory conduct by 
convicting Crimean Tatar leaders on “trumped-up” charges. In the Applicant’s view, the Russian 
Federation has thus also violated its obligations under Article 6 of CERD. 
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 246. The Russian Federation argues that these measures adopted against the Mejlis and persons 
belonging to the Crimean Tatar leadership were taken in application of its own domestic law, were 
directed against political extremism and separatism and were thus not based on ethnic origin. With 
respect to the restrictions on the movements of Crimean Tatar leaders, the Russian Federation argues 
that entry to Crimea was validly denied to some individuals on the ground that they were not Russian 
citizens and that CERD does not apply to distinctions between citizens and non-citizens. With respect 
to the remaining cases, the Russian Federation submits that Ukraine has failed to establish that these 
restrictions were based on the ethnic origin of those involved. Regarding the measures taken against 
the Mejlis and against persons and organizations affiliated with the Mejlis prior to its ban, the Russian 
Federation argues that these were based on the non-compliance with the law by the person or entity 
concerned and not on ethnic grounds. The Russian Federation maintains that the retroactive 
prosecutions and convictions of Akhtem Chiygoz, Ilmi Umerov and others relating to demonstrations 
on 26 February 2014 were not based on ethnic grounds, but on the involvement of those persons in 
extremist activities and in undermining “the territorial integrity of the Russian Federation”. The 
Russian Federation rejects Ukraine’s allegation that the individuals in question were mistreated 
during their detention. The Respondent also maintains that the measures adopted against members 
of the Mejlis were based on objective and reasonable grounds, complied with the standard procedure 
applicable in such cases, and had nothing to do with racial discrimination. 

*        * 

 247. The Court notes that the Russian Federation does not contest the occurrence of the alleged 
measures taken against the Mejlis prior to its ban and against Crimean Tatar leaders, but disputes that 
they constitute acts of racial discrimination within the scope of Article 1, paragraph 1, of CERD. 
According to the Russian Federation, these measures were not based on the ethnic origin of the 
persons concerned, but rather on their involvement in what the Russian Federation considers to be 
“extremist” and “separatist” conduct.  

 248. The Court recalls that the fact that targeted persons belong to the leadership of an ethnic 
group does not, in and of itself, suffice to establish that measures which adversely affect such persons 
amount to racial discrimination (see paragraph 214 above). Ukraine would also need to demonstrate 
that the relevant measures were “based on” the ethnic origin of the persons or the ethnically 
representative character of the institutions subjected to these measures. The Court considers that the 
context in which the measures were taken indicates that they were in response to the political 
opposition that these persons and institutions displayed against the exercise of territorial control by 
the Russian Federation in Crimea.  

 249. In the Court’s view, Ukraine has not substantiated the claim that Crimean Tatar leaders 
who had engaged in political opposition against the control of Crimea by the Russian Federation 
were disproportionately affected by law enforcement measures compared with other persons who 
were engaged in similar conduct. The Court thus considers that the measures concerned were not 
based on the ethnic origin of the targeted persons and thus do not fall within the scope of Article 1, 
paragraph 1, of CERD.  
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 250. The Court notes Ukraine’s allegation that the measures taken against the Crimean Tatar 
leadership served to intimidate and unsettle the entire Crimean Tatar population. Ukraine invokes 
witness statements and reports by intergovernmental and non-governmental organizations in support 
of that allegation. The Court recalls its observation that witness statements which are collected many 
years after the relevant events, especially when not supported by corroborating documentation, must 
be treated with caution (see paragraph 177 above). Given their lack of specificity with respect to that 
allegation by Ukraine, the Court finds that the reports relied on by Ukraine are of limited value in 
confirming that the relevant measures are of a racially discriminatory character. 

 251. Taking all these considerations into account, the Court concludes that it has not been 
established that the measures taken by the Russian Federation against the members of the Mejlis were 
based on the ethnic origin of the persons concerned.  

3. Ban on the Mejlis 

 252. Ukraine alleges that the Russian Federation violated CERD, in particular its Articles 2, 
paragraph 1 (a), 4, 5 and 6, by imposing a ban on the Mejlis on 26 April 2016.  

 253. Ukraine argues that the Mejlis was the representative body of the Crimean Tatars. It 
contends that the Mejlis, a body indirectly elected by the entire Crimean Tatar population, has long 
been recognized by international organizations as representing the Crimean Tatar population. In its 
view, none of the alternative bodies referred to by the Russian Federation share its legitimacy and 
representativeness. In response to the Russian Federation’s claim that the Crimean Tatar population 
and other Crimean Tatar institutions have distanced themselves from the Mejlis and expressed 
support for the ban, Ukraine argues that these institutions either do not possess the same electoral 
legitimacy or have been installed by the Russian Federation’s “occupation authorities” in order to 
undermine the Mejlis. The Applicant also emphasizes that, in its Order on provisional measures, the 
Court recognized that none of these organizations can claim the same role as the Mejlis as the 
legitimate representative institution of the Crimean Tatar people. 

 254. In Ukraine’s view, the ban on the Mejlis forms part of a sustained campaign aimed at 
dismantling the Crimean Tatar community’s central political and cultural institution. Ukraine argues 
that its claim is not premised on the argument that CERD grants minorities a right to a representative 
body. Rather, it asserts that, first, the ban on the Mejlis exemplifies the Russian Federation’s 
concerted discriminatory attack on the political and civil rights of Crimean ethnic groups, including 
the rights to equal treatment before tribunals, freedom of opinion and expression, and freedom of 
association and of peaceful assembly, and, secondly, that the ban on the Mejlis indicates that the 
Crimean Tatar community itself is being singled out for discriminatory treatment. 

 255. According to Ukraine, the Russian Federation cannot justify the ban on the Mejlis on 
grounds of national security. Ukraine claims that the prohibition of racial discrimination is absolute 
and, accordingly, cannot be justified on the basis of the Russian Federation’s domestic law. Ukraine  
  



- 83 - 

asserts that even if CERD allows for restrictions based on national security reasons, the ban did not 
comply with the strict requirements for such restrictions. Relying on expert reports, Ukraine argues 
that the Russian Federation’s domestic anti-extremism laws as such have a discriminatory impact. It 
maintains that the outright ban on the Mejlis was, in any event, disproportionate. It contends that it 
targets the Crimean Tatar community, relying on a statement by the OHCHR according to which the 
ban could be perceived as a collective punishment against the Crimean Tatar community. Ukraine 
also cites statements by the United Nations General Assembly, the CERD Committee, and the 
European Parliament calling for a lifting of the ban. 

 256. Ukraine maintains that the reasons given for the ban on the Mejlis are without any factual 
basis. In its view, that ban was a collective punishment of the Crimean Tatar people for opposing the 
Russian Federation’s aggression. It rejects the Russian Federation’s assertion that the Mejlis has 
historically been an extremist group, highlighting instead the lingering effects of the persecution of 
the Crimean Tatar people by Stalin in 1944. Moreover, Ukraine points out that the Mejlis has never 
been banned by the Ukrainian Government. Ukraine maintains that the allegations of extremist and 
violent activities attributed by the Russian Federation to the Mejlis are factually inaccurate and 
pretextual. Specifically with respect to the 2015 “civil blockade”, Ukraine argues that the blockade 
was a peaceful and principled protest which was open to the public, which took place within the 
territory of Ukraine and which was directed against Ukrainian legislation that was understood as 
facilitating trade with Crimea. Ukraine asserts that, in any event, the blockade does not justify a ban 
on the Mejlis because the Mejlis did not initiate, organize or participate in the blockade. In its view, 
the participating Mejlis members, Mr Chubarov and Mr Dzhemilev, did so in their personal capacity. 
Moreover, Ukraine points out that all the attempts undertaken by members of the Mejlis to achieve a 
lifting of the ban have failed. 

 257. In Ukraine’s view, the ban of the Mejlis forms part of the Russian Federation’s 
“disinformation campaign” designed to dismantle the Crimean Tatar community’s central political 
and cultural institution and to vilify Crimean Tatars and thus violates Article 4. Ukraine further 
alleges that the courts of the Russian Federation participated in the discriminatory conduct by 
brushing off applications by Crimean Tatar litigants seeking review of the ban of the Mejlis and that 
the Russian Federation therefore also violated its obligation under Article 6 of CERD.  

* 

 258. The Russian Federation, for its part, contends that the ban on the Mejlis does not violate 
CERD. 

 259. The Russian Federation argues that its ban on the Mejlis was not directed at the Crimean 
Tatar community as such. In its view, the Mejlis has never been, de jure or de facto, the representative 
body of the Crimean Tatars in Crimea, but rather an executive body responsible to the Qurultay. The 
Respondent points out that the Crimean Tatar community is represented by many organizations and 
associations in Crimea. It emphasizes that among all existing institutions, organizations and  
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associations that purport to defend the interests of the Crimean Tatar community, including the 
Qurultay, the Mejlis was the only organization that was banned, due to its violent activities. The 
Russian Federation also points out that the majority of members of the Crimean Tatar community 
does not feel represented by the Mejlis and expressed support for restrictions against it. 

 260. The Russian Federation claims that, in any event, the ban on the Mejlis falls outside the 
scope of CERD. It argues that CERD does not provide for a right of minorities to have and maintain 
a representative body. It claims that the ban did not violate its obligations under Article 2, 
paragraph 1 (a), of CERD as this provision applies to institutions like the Mejlis only to the extent 
that it represents the Crimean Tatar community, which is, according to the Russian Federation, not 
the case. Regarding Article 4 of CERD, the Respondent maintains that Ukraine has not demonstrated 
how the ban could possibly infringe this provision. It contends that the ban does not violate its 
obligations under Article 5 (a) of CERD, arguing that this provision cannot be understood to grant a 
substantive right, but only a procedural one. The Russian Federation points out that representatives 
of the Mejlis were provided with means to request a judicial review and appeal the decisions on the 
ban, that they were heard and allowed to be represented in court. It asserts that the ban on the Mejlis 
does not violate its obligations under Article 5 (c) of CERD since the Crimean Tatars have not been 
prevented from participating in government or in public affairs on the basis of their ethnicity. With 
respect to Article 5 (d) (ix) of CERD, the Russian Federation contends that this right is not applicable 
to the Mejlis since the Mejlis was neither an “assembly” nor “peaceful”.  

 261. The Russian Federation argues that, in any event, the ban on the Mejlis was based on 
security reasons, due to concerns over extremist activities, which in its view constitute a “valid 
ground” for restrictive measures under the applicable domestic and international rules. Relying on 
expert reports, the Respondent emphasizes that in banning the Mejlis, it did not treat the Mejlis 
differently from other extremist organizations. Referring to the list of extremist organizations kept 
by the Government which currently contains 101 entities, it states that these entities are composed of 
individuals belonging to different ethnicities, including primarily pseudo-Russian nationalists.  

 262. To substantiate its allegations regarding the violent activities of the Mejlis, the Russian 
Federation points, firstly, to the trade and transport blockades of Crimea in 2015 which, in its view, 
severely affected the population and environment of Crimea. It rejects Ukraine’s claim that the 
members of the Mejlis participating in the blockade did so in their personal capacity and insists that 
they acted as representatives of the Mejlis. The Russian Federation also argues that the Mejlis did not 
dissociate itself from the actions of Mr Dzhemilev and Mr Chubarov, chairpersons of the Mejlis. In 
support of its allegations regarding the Mejlis’ involvement in the blockade, the Respondent refers 
to reports by UN organizations and to the decision of the Supreme Court of the Russian Federation 
upholding the ban on appeal on 29 September 2016. 

 263. Apart from the alleged involvement of the Mejlis in the blockade, the Russian Federation 
argues that the Mejlis was involved in a series of violent and extremist activities stretching over an 
extensive period of time which were considered in detail by the Supreme Court of the Russian  
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Federation in its decision to uphold the ban and were not addressed by Ukraine. The Russian 
Federation maintains that the ban was proportionate as it was preceded by several warnings to 
members of the Mejlis. It also points out that the Mejlis and its leaders continue to incite and engage 
in violent activities despite the ban. In response to Ukraine’s allegations that all attempts to appeal 
the ban after the decision of the Supreme Court of the Russian Federation have failed, the Respondent 
underlines that the severe threat to national security and public order emanating from the Mejlis 
continues to exist.  

 264. The Russian Federation rejects Ukraine’s allegation that the ban of the Mejlis violates 
Article 4 and points out that Ukraine has not explained how Article 4 could possibly be relevant in 
this context. With respect to the violation of Article 6 alleged by Ukraine, the Russian Federation 
maintains that the representatives of the Mejlis had the opportunity to appeal the decision on the ban, 
that their positions were heard, and their attorneys allowed to present their position in full, as reflected 
in the text of the judgments, and thus the Russian Federation did not violate its obligations under 
CERD. 

*        * 

 265. The Court notes at the outset that various intergovernmental organizations and monitoring 
bodies have called upon the Russian Federation to lift the ban on the Mejlis because of its negative 
impact on civil and political rights (United Nations General Assembly resolution 71/205, Situation 
of human rights in the Autonomous Republic of Crimea and the city of Sevastopol (Ukraine) adopted 
on 19 December 2016, doc. A/RES/71/205 (1 Feb. 2017), para. 2 (g); CERD, Concluding 
observations on the combined twenty-fifth and twenty-sixth periodic reports of Russian Federation 
(25 April 2023), para. 24 (d)). However, the Court does not have jurisdiction, in the present case, to 
examine the conformity of the ban on the Mejlis with the international human rights obligations of 
the Russian Federation generally. Instead, its jurisdiction is confined by Article 22 of CERD to 
assessing the conformity of the ban on the Mejlis with the Russian Federation’s obligations under 
CERD (see paragraph 201 above).  

 266. The Court must determine whether an act of racial discrimination as defined in Article 1, 
paragraph 1, of the Convention has occurred before it can decide whether the Russian Federation 
violated its obligations under Articles 2, paragraph 1 (a) and (b), and 5 (a) and (c) of CERD. It thus 
has to assess whether the ban on the Mejlis constitutes an act of racial discrimination within the 
meaning of Article 1, paragraph 1, of CERD (see paragraph 212 above). To this end, the Court will 
examine whether the ban on the Mejlis amounts to a differentiation of treatment that is based on a 
prohibited ground and whether it has the purpose or effect of nullifying or impairing the recognition, 
enjoyment or exercise, on an equal footing, by the Crimean Tatars of their human rights and 
fundamental freedoms. 

 267. The ban entails the exclusion of the Mejlis from public life in Crimea. However, for the 
ban to amount to racial discrimination, Ukraine would also need to demonstrate that this exclusion 
was based on the ethnic origin of the Crimean Tatars as a group or of the members of the Mejlis, and 
that it had the purpose or effect of nullifying or impairing the enjoyment of their rights.  
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 268. The Court takes note of the OHCHR Report on the human rights situation in Ukraine 
(16 May to 15 August 2016), according to which “the ban on the Mejlis, which is a self-government 
body with quasi-executive functions, appears to deny the Crimean Tatars — an indigenous people of 
Crimea — the right to choose their representative institutions” (para. 177 of the Report). It also notes 
the subsequent OHCHR Report on the human rights situation in Ukraine (16 August to 15 November 
2016) according to which “none of the Crimean Tatar NGOs currently registered in Crimea can be 
considered to have the same degree of representativeness and legitimacy as the Mejlis, elected by the 
Crimean Tatars’ assembly, namely the Kurultai” (para. 188 of the Report).  

 269. The Court acknowledges that the Mejlis has historically played an important role in 
representing the interests of the Crimean Tatar community since that community resettled in Crimea 
in 1991, after being deported to Central Asia in 1944. At the same time, the Court is of the view that 
the Mejlis is neither the only, nor the primary institution representing the Crimean Tatar community. 
The Court does not need to decide whether the Crimean Tatar institutions that were established after 
2014 also play a role in genuinely representing the Crimean Tatar people. It suffices for the Court to 
observe that the Mejlis is the executive body of the Qurultay by which its members are elected and 
to which they remain responsible (Organization for Security and Co-operation in Europe (OSCE), 
High Commissioner on National Minorities (HCNM), “The Integration of Formerly Deported People 
in Crimea, Ukraine: Needs Assessment” (August 2013), p. 16). The Qurultay is, in turn, elected 
directly by the Crimean Tatar people and, as Ukraine acknowledges, it is “regarded by most Crimean 
Tatars as their representative body”. The Qurultay has not been banned, nor is there sufficient 
evidence before the Court that it has been effectively prevented by the authorities of the Russian 
Federation from fulfilling its role in representing the Crimean Tatar community. Therefore, the Court 
is not convinced that Ukraine has substantiated its claim that the ban on the Mejlis deprived the wider 
Crimean Tatar population of its representation. It follows that it is not necessary in this case for the 
Court to determine under which circumstances the treatment of institutions representing groups that 
are distinguished by their national or ethnic origin may violate obligations under CERD. 

 270. The ban on the Mejlis, by its very nature, also produces a disparate adverse effect on the 
rights of persons of Crimean Tatar origin in so far as the members of the Mejlis are, without 
exception, of Crimean Tatar origin. However, the Court needs to assess whether this effect can be 
explained in a way that does not relate to the prohibited grounds in Article 1, paragraph 1 (see 
paragraph 196 above). 

 271. Based on the evidence before it, it appears to the Court that the Mejlis was banned due to 
the political activities carried out by some of its leaders in opposition to the Russian Federation, 
rather than on grounds of their ethnic origin. This was confirmed by Ukraine in its Reply, according 
to which, “[t]he real reason for the ban is the opposition of the Crimean Tatar people, voiced by the 
Mejlis, to Russia’s illegal acts of aggression”. 

 272. The Court thus concludes that Ukraine has not provided convincing evidence that the ban 
of the Mejlis was based on the ethnic origin of its members, rather than its political positions and 
activities, and would therefore constitute an act of discrimination within the meaning of Article 1, 
paragraph 1, of CERD.  
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 273. With respect to Ukraine’s claim that the Russian Federation violated Article 4 of CERD, 
the Court is not satisfied that Ukraine has convincingly established that, by adopting the ban of the 
Mejlis, authorities or institutions of the Russian Federation promoted or incited racial discrimination 
(see paragraph 242 above). The Court is thus not persuaded that the Russian Federation violated its 
obligations under this provision. 

 274. Turning to Ukraine’s claim that the Russian Federation violated its obligations under 
Article 6 of CERD by failing to provide effective redress against the ban on the Mejlis, the Court 
observes that Ukraine did not establish that effective redress was denied by the Russian Federation.  

 275. For these reasons the Court concludes that it has not been established that the Russian 
Federation has violated its obligations under CERD by imposing a ban on the Mejlis.  

4. Measures relating to citizenship 

 276. Ukraine claims that the Russian Federation violated its obligations under CERD, in 
particular Articles 5 (c), 5 (d) (i), 5 (d) (ii), 5 (d) (iii), 5 (e) (i) and 5 (e) (iv), through the introduction 
of its own nationality and immigration framework into Crimea, as part of the Federal Constitutional 
Law No. 6-FKZ of 21 March 2014 “On the Admission of the Republic of Crimea into the Russian 
Federation and the Formation of New Constituent Entities of the Russian Federation: The Republic 
of Crimea and the Federal City of Sevastopol” (also known as the “Law on Admission”). 

 277. Ukraine argues that the exclusions contained in Article 1, paragraph 2, and Article 1, 
paragraph 3, of CERD do not apply to the special citizenship régime imposed by the Russian 
Federation. Ukraine points out that the Court concluded, in its 2019 Judgment, that the measures of 
which Ukraine complains, including forced citizenship, “fall within the provisions of the 
Convention”. Moreover, it submits that the Russian Federation’s position is incompatible with a 
pronouncement of the CERD Committee. 

 278. Ukraine further asserts that the Russian Federation “weaponized” its citizenship law to 
advance a policy and practice of racial discrimination against the Crimean Tatar and ethnic Ukrainian 
communities. In its view, this facially neutral citizenship law served to facilitate discrimination 
against Crimean Tatars and ethnic Ukrainians. Accordingly, Ukraine argues, this citizenship régime 
had the purpose or effect of suppressing the core civil rights of the two communities.  

 279. In Ukraine’s view, discrimination stems from the fact that the Russian Federation has 
forced members of the Ukrainian and Crimean Tatar ethnic groups to choose between receiving 
Russian citizenship and swearing allegiance to the Russian Federation or retaining Ukrainian 
citizenship and accepting restrictions on their civil and political rights on the territory of Crimea. 
Ukraine argues that this choice does not represent a voluntary, informed or free choice. Ukraine 
further contends that Crimean Tatars and ethnic Ukrainians were disproportionately affected 
compared with ethnic Russians residing in Crimea. 
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 280. Ukraine submits that the case concerning Application of the International Convention on 
the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates) did not 
address the discriminatory “downstream effects” of a forced citizenship régime on a group protected 
under CERD. In its view, the Court addressed a distinct question in that case, namely whether 
discrimination based on a person’s current nationality falls within the scope of the prohibition of 
racial discrimination within the meaning of the Convention.  

* 

 281. The Russian Federation contends that its citizenship régime in Crimea does not violate 
CERD and that Ukraine’s claims should thus be rejected. 

 282. In the Russian Federation’s view, the introduction and implementation of its citizenship 
laws in Crimea, including the grant of citizenship, restrictions of citizenship and restrictions based 
on citizenship, do not fall within the scope of Article 1, paragraph 1, of CERD. The Russian 
Federation argues that distinctions, restrictions or preferences based on citizenship are excluded from 
the scope of CERD by Article 1, paragraphs 2 and 3. It refers to the Court’s Judgment in the case 
concerning Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Qatar v. United Arab Emirates) in support of its contention that citizenship, as 
pertaining to “nationality”, is not covered by any of the criteria mentioned in Article 1, paragraph 1, 
including the criterion of “national origin”.  

 283. The Russian Federation further argues that, even if Ukraine’s claim fell within the scope 
of Article 1, paragraph 1, of CERD, it could only concern the question whether the grant of 
citizenship and the associated régime constituted discrimination against any particular nationality, or 
any particular group as enumerated in Article 1, paragraph 1, of the Convention. The Russian 
Federation maintains that its citizenship régime is not discriminatory against any particular 
nationality or group. It points out that the provisions in question apply to all residents of Crimea 
without distinction based on their ethnicity.  

 284. The Russian Federation contends that the so-called “downstream” effects of its 
citizenship régime are of a “collateral or secondary” character and are thus not capable of falling 
within the scope of Article 1, paragraph 1. The Russian Federation further alleges that its citizenship 
régime is consistent with longstanding international practice. It emphasizes that inhabitants of 
Crimea, including ethnic Ukrainians and Crimean Tatars, were not forced to receive Russian 
citizenship but were merely given an option in that respect. 

*        *  

  



- 89 - 

 285. The Court must determine whether the citizenship régime introduced by the Russian 
Federation in Crimea and the measures based thereon fall within the scope of Article 1 of CERD.  

 286. The Court notes that differential treatment “between citizens and non-citizens” (Article 1, 
paragraph 2) and “legal provisions of States Parties concerning nationality, citizenship or 
naturalization” (Article 1, paragraph 3) are per se excluded from the scope of the Convention. These 
paragraphs imply that CERD is not concerned with the grounds on which, or the way in which, 
nationality is granted. However, they cannot be understood as excluding from the scope of CERD 
any application of citizenship laws that results in an act of discrimination based on national or ethnic 
origin by purpose or effect.  

 287. In the present case, the Court does not find that Ukraine has convincingly established that 
the application of the Russian citizenship régime in Crimea amounts to a differentiation of treatment 
based on ethnic origin. To establish discrimination against Crimean Tatars and ethnic Ukrainians 
based on their ethnic origin, Ukraine mainly relies on the difficulty faced by the persons concerned 
when choosing between the legal consequences of adopting Russian citizenship or retaining 
Ukrainian citizenship. However, the Court is of the view that those legal consequences flow from 
the status of being either a Russian citizen or a foreigner. The respective status applies to all persons 
over whom the Russian Federation exercises jurisdiction regardless of their ethnic origin. While the 
measures may affect a significant number of Crimean Tatars or ethnic Ukrainians residing in Crimea, 
this does not constitute racial discrimination under the Convention (see Application of the 
international Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United 
Arab Emirates), Preliminary Objections, Judgment, I.C.J. Reports 2021, pp. 108-109, para. 112).  

 288. For these reasons, the Court concludes that it has not been established that the Russian 
Federation has violated its obligations under CERD through the adoption and application of its 
citizenship régime in Crimea. 

5. Measures relating to culturally significant gatherings 

 289. Ukraine contends that the Russian Federation violated its obligations under CERD, in 
particular Articles 2, paragraph 1 (a), 5 (d) (ix) and 5 (e) (vi), by suppressing gatherings that are of 
cultural importance to both the Crimean Tatar and the ethnic Ukrainian communities. 

 290. Ukraine asserts that, in the Crimean peninsula, the Russian Federation has unlawfully 
replaced Ukraine’s régime for public assemblies with its own more restrictive laws. In its view, these 
laws represent a “precondition” for a multitude of infringements by the Russian Federation of its 
obligations under CERD, as they give officials of the Russian Federation wide discretion to 
arbitrarily restrict the rights of freedom of expression and assembly. In support of its claim, Ukraine 
relies on two cases decided by the ECtHR in which that court held that the powers granted under 
these laws “are often used in an arbitrary and discriminatory way”.  
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 291. Moreover, Ukraine claims that the Russian Federation violated its obligations under 
CERD by applying those laws in a discriminatory manner to deny the Crimean Tatar and ethnic 
Ukrainian communities the ability to commemorate culturally important events. In this regard, 
Ukraine refers to examples of restrictions applied to culturally significant gatherings of both 
communities, which constitute, in its view, a pattern of discrimination. Regarding Crimean Tatar 
gatherings, Ukraine refers, inter alia, to the restrictions on commemorating the Sürgün between 2014 
and 2017 and International Human Rights Day. With respect to ethnic Ukrainian gatherings, Ukraine 
points to the persecution of Sergei Dub for celebrating Ukrainian Flag Day in 2014 and the 
interference with the commemoration of Taras Shevchenko’s birthday in 2015. 

 292. According to Ukraine, both the high number and the culturally significant character of 
ethnic Ukrainian and Crimean Tatar cultural gatherings blocked by the Russian Federation indicate 
a discriminatory effect. In support of its argument that Crimean Tatars and ethnic Ukrainians were 
disproportionately affected, Ukraine relies on reports of intergovernmental and non-governmental 
organizations. Ukraine further relies on an expert report by Professor Magocsi to establish that the 
commemoration of historical figures and events is central to the Crimean Tatar cultural identity, and 
on witness statements and correspondence relating to the various applications made, and rejections 
received, for culturally significant events. In response to the Russian Federation’s argument that the 
Crimean Tatars were not treated less favourably than ethnic Russians, Ukraine argues that several 
applications by ethnic Russians to commemorate culturally significant events were successful. 

 293. Ukraine asserts that the justifications which the Russian Federation advances for 
restricting the public gatherings in question cannot constitute a defence to a violation of CERD given 
that CERD’s prohibition on racial discrimination is absolute and permits no exceptions on national 
security or other grounds. It points out that while the International Covenant on Civil and Political 
Rights and the European Convention on Human Rights may allow for limitations and derogations in 
narrow circumstances, those treaties make equally clear that such limitations and derogations may 
not be applied in a racially discriminatory manner. 

* 

 294. According to the Russian Federation, all the measures of which Ukraine complains were 
taken because the applicants had failed to comply with the requirements of Russian law for the 
holding of such events and thus do not violate any of its obligations under CERD.  

 295. The Russian Federation argues that the Russian laws apply uniformly throughout the 
entire territory of the Russian Federation and without any discrimination based on national or ethnic 
origin. The Russian Federation further points out that the legal framework governing the holding of  
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public events in Crimea relies on a system of prior notification of intended events by their organizers 
to the competent authorities. It notes that the holding of a notified public event may be refused, 
suspended or terminated and that the reasons therefore, provided for by statutory law, constitute 
legitimate limitations on the exercise of the right to freedom of peaceful assembly. The Respondent 
maintains that the question whether these requirements are too strict in light of international standards 
is beyond the scope of the Court’s jurisdiction under CERD. 

 296. According to the Russian Federation, Ukraine has not shown that the measures were taken 
on the basis of ethnicity and not for other reasons, namely security considerations. It points out that 
Ukraine failed to provide comparative statistics that would prove that the events of Crimean Tatars 
and ethnic Ukrainians were specifically targeted or were treated differently from those organized by 
Russians. 

 297. The Russian Federation states that its review of the individual incidents relied on by 
Ukraine reveals that Ukraine has not established that the law has been applied in a discriminatory or 
arbitrary manner against any ethnic group in Crimea, including the Crimean Tatars and ethnic 
Ukrainians, when compared with ethnic Russians. In its view, the “culturally significant” nature of 
the gatherings was used by the Mejlis as a pretext to organize events of a political nature. The Russian 
Federation points out that gatherings by Crimean Tatars and ethnic Ukrainians were allowed by the 
authorities and relies on witness statements to this effect.  

 298. In the Respondent’s view, the two cases decided by the ECtHR and cited by Ukraine, 
Lashmankin v. Russia and Navalnyy v. Russia, as well as statistical data from Crimea on public 
events, demonstrate that the two communities were not disproportionately affected by the regulation 
of public gatherings. In response to Ukraine’s reliance on several cases in which events organized by 
ethnic Russians were permitted, the Russian Federation argues that these permissions were based on 
their compliance with the applicable requirements under Russian domestic law. It further maintains 
that the pro-Russian attitude of the Crimean Tatar organization whose gatherings were permitted 
does not undermine the value of these events as evidence of the lack of racial discrimination.  

 299. The Russian Federation emphasizes that both the freedom of expression and the freedom 
of assembly are subject to limitations. It contends that the facts confirm that the measures in question 
were based on an objective and reasonable justification, were legitimate and lawful, and bore no link 
to racial discrimination. 

*        * 

 300. The Court will first determine whether an act of racial discrimination as defined in 
Article 1 of the Convention has occurred before deciding whether the Respondent has violated its 
obligations under the Convention to prevent, protect against and remedy such acts. The determination  
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of a violation of the Russian Federation’s obligations under Articles 2, paragraph 1 (a), 5 (d) (ix) 
and 5 (e) (vi) of CERD thus requires that the restrictions of gatherings by Crimean Tatars and ethnic 
Ukrainians constitute acts of racial discrimination in the sense of Article 1, paragraph 1, of CERD. 

 301. In this regard, the Court takes note of Ukraine’s claim that the measures undertaken by 
the Russian Federation were based on legislation which is prone to being abused for discriminatory 
treatment. The Court observes that the conformity of the relevant laws of the Russian Federation, 
notably the provisions on “extremism”, with that State’s human rights obligations has been called 
into question by international judicial and expert bodies owing to the risk of arbitrary interpretation 
and abuse (see Lashmankin and Others v. Russia, ECtHR App. No. 57818/09, Judgment (merits) of 
7 February 2017, para. 415; Navalnyy v. Russia, ECtHR App. No. 29580/12, Judgment of 
15 November 2018, para. 118; Venice Commission, Opinion on the Federal Law No. 54-FZ of 
19 June 2004, “On assemblies, meetings, demonstrations, marches and picketing” of the Russian 
Federation (adopted 16-17 Mar. 2012) para. 49). 

 302. The domestic legal framework regulates the prevention, prosecution, and punishment of 
certain broadly defined criminal offences. There is no evidence that would suggest that the purpose 
of the relevant domestic legislation is to differentiate based on one of the prohibited grounds 
contained in Article 1, paragraph 1, of CERD. Moreover, Ukraine has not provided evidence that this 
legal framework is likely to produce a disparate adverse effect on the rights of persons of Crimean 
Tatar or ethnic Ukrainian origin. Therefore, the Court is of the view that the domestic legal 
framework does not, in and of itself, constitute a violation of an obligation under CERD. However, 
this finding is without prejudice to the question whether the application of the relevant domestic 
legislation constitutes an act of discrimination based on one of the prohibited grounds under 
Article 1, paragraph 1, of CERD by its effect (see paragraph 196 above). 

 303. The Court observes that reports by intergovernmental and non-governmental 
organizations suggest that prohibitions and other restrictions imposed on gatherings commemorating 
certain events produced a disparate adverse effect on the rights of Crimean Tatars. The Court notes 
in particular the observation made in a report of the OHCHR that: “Crimean Tatars were particularly 
affected, receiving such warnings in advance of commemorative dates for Crimean Tatars” 
(OHCHR, Civic Space and Fundamental Freedoms in Ukraine, 1 November 2019 – 31 October 2021 
(7 Dec. 2021), para. 77).  

 304. As far as restrictions on culturally significant gatherings by ethnic Ukrainians are 
concerned, the Court considers it to be proved that the Russian Federation imposed restrictive 
measures regarding the celebration of Ukrainian Flag Day and the birthday of Taras Shevchenko, 
and that these measures produced a disparate adverse effect on the rights of persons of ethnic 
Ukrainian origin involved in the organization of and wishing to participate in culturally significant 
events. 

 305. However, the Court notes that the Russian Federation has provided explanations for these 
restrictions that do not relate to one of the prohibited grounds contained in Article 1, paragraph 1, of  
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the Convention. There is evidence that certain ethnic Ukrainian and Crimean Tatar organizations 
have in fact been successful in applying to hold events and that multiple events organized by ethnic 
Russians have been denied. Moreover, given the context of these restrictions, and the fact that the 
ECtHR has in several decisions confirmed that the approach of the Russian Federation towards public 
gatherings is generally restrictive (see e.g. Lashmankin and Others v. Russia, ECtHR 
App. No. 57818/09, Judgment (merits) of 7 February 2017, paras. 419-420; Navalnyy v. Russia, 
ECtHR App. No. 29580/12, Judgment of 15 November 2018, para. 118), Ukraine has not, in the 
Court’s view, sufficiently substantiated its assertion that the restrictions were based on one or more 
of the prohibited grounds referred to in Article 1, paragraph 1. Accordingly, the Court is not 
convinced that Ukraine has sufficiently established that Crimean Tatars and ethnic Ukrainians have 
been discriminated against based on their ethnic origin. 

 306. For these reasons, the Court concludes that it has not established that the Russian 
Federation has violated its obligations under CERD by imposing restrictions on gatherings of cultural 
importance to the Crimean Tatar and the ethnic Ukrainian communities. 

6. Measures relating to media outlets 

 307. Ukraine claims that the Russian Federation violated its obligations under CERD, 
specifically Articles 2, paragraph 1, 5 (d) (viii) and 5 (e) (vi), by imposing restrictions on persons 
and institutions representing the media serving the Crimean Tatar and ethnic Ukrainian communities 
in Crimea (hereinafter the “Crimean Tatar and Ukrainian media”). 

 308. Ukraine submits that the Russian Federation has enforced a registration requirement as a 
“means of excluding potentially critical voices” in the media, in particular those of Crimean Tatars 
and ethnic Ukrainians. According to Ukraine, the Russian Federation has further imposed its own 
anti-extremism laws in Crimea which allow it to arbitrarily interfere with freedom of expression. 

 309. Ukraine further asserts that the Russian Federation has applied its legal framework in a 
way which discriminates against Crimean Tatar and Ukrainian media organizations and journalists. 
According to Ukraine, the Court’s Judgment in the case concerning Application of the International 
Convention on the Elimination of All Forms of Racial Discrimination (Qatar v. United Arab 
Emirates) does not preclude Ukraine’s allegations concerning restrictions on media organizations 
falling within the scope of CERD where the discriminatory impact of the restrictions falls on 
protected groups, rather than just the media corporations themselves. In this regard, Ukraine argues 
that Crimean Tatars and ethnic Ukrainians have been disproportionately disadvantaged by the 
Russian Federation’s application of its re-registration requirements. In support of its allegations, 
Ukraine further points to individual instances of denial of registration and re-registration, and 
harassment of media organizations and journalists. To substantiate its allegation of discriminatory 
treatment of Crimean Tatar and Ukrainian media outlets, Ukraine refers to reports of international 
and non-governmental organizations. 
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 310. Ukraine argues that, as a result of the discriminatory application of the Russian 
Federation’s laws in Crimea, the number of media outlets serving the Crimean Tatar and ethnic 
Ukrainian communities has significantly decreased since the introduction of the media laws and anti-
extremism legislation in Crimea in 2014. Moreover, the content offered by the remaining media 
outlets does not compare, in its view, to the authentic and diverse content offered by Crimean Tatar 
and Ukrainian media outlets previously active and accessible in Crimea. 

* 

 311. The Russian Federation claims that Ukraine’s allegations with respect to the treatment of 
Crimean Tatar and Ukrainian media are unfounded and that its claims in this regard should thus be 
rejected. 

 312. The Russian Federation submits that Ukraine has failed to establish that the legal 
framework applicable to the activities of the media in Crimea is discriminatory. The Russian 
Federation points out that its legal framework governing media activities is similar to Ukraine’s own 
legal framework in this regard.  

 313. With respect to allegations concerning media restrictions, the Russian Federation recalls 
that the Court confirmed, in the case concerning Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates), that CERD 
“concerns only individuals or groups of individuals” and that legal entities such as media 
corporations fall outside its scope. The Russian Federation further contends that Ukraine has not 
established that the measures taken against media corporations were specifically directed at the 
Crimean Tatar or ethnic Ukrainian communities as such, or that Crimean Tatar and Ukrainian media 
outlets were treated in a manner that qualifies as discrimination under CERD. It points out that 
Ukraine itself has not claimed that any of the alleged discriminatory treatment was based on any of 
the grounds contained in Article 1, paragraph 1, of CERD, but rather that it was based on the political 
opinions of the persons or entities concerned. 

 314. With respect to the individual instances of harassment and denial of re-registration alleged 
by Ukraine, the Russian Federation maintains that the small number of cases raised does not reflect 
the general situation of the media in Crimea and, in any event, does not evidence discriminatory 
treatment based on national or ethnic grounds. The Russian Federation claims that the measures taken 
against the media organizations and journalists in question were based on their non-compliance with 
the registration rules and on the conduct, qualifying as extremist under Russian laws, of the persons 
and entities in question. 

 315. The Russian Federation asserts that the media landscape in Crimea allows all cultural and 
ethnic groups, including Crimean Tatars and ethnic Ukrainians, to preserve and promote their history, 
language and culture. With respect to the alleged closure of Crimean Tatar and Ukrainian media 
outlets, the Russian Federation argues that the majority of them continue to operate. As for the closed 
outlets, the Russian Federation asserts that they were either closed by the owners themselves or in 
accordance with Russian media laws. The Russian Federation points to statistical data comparing the  
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closure of Crimean Tatar media outlets and the closure of media outlets in the Russian Federation 
generally, which, in its view, confirms that “far fewer Crimean Tatar media were closed by judicial 
decisions in Crimea compared with the rest of the Russian Federation”. 

*        * 

 316. The Court will determine at the outset whether an act of racial discrimination as defined 
in Article 1, paragraph 1, of the Convention has occurred in relation to media outlets before deciding 
whether the Respondent has violated its obligations under the Convention to prevent, protect against 
and remedy such acts. The determination whether violations of the Respondent’s obligations under 
Articles 2, paragraph 1, 5 (d) (viii) and 5 (e) (vi) of CERD have occurred requires that the restrictions 
imposed by the Russian Federation on persons and institutions representing Crimean Tatar and 
Ukrainian media constitute acts of racial discrimination in the sense of Article 1, paragraph 1, of 
CERD. 

 317. The Court notes Ukraine’s claim that the measures taken by the Russian Federation are 
based on legislation that can be abused for discriminatory treatment. In this regard, the Court 
observes that the conformity of the Russian laws in question, notably its anti-extremism legislation, 
with its obligations under international human rights has been called into question by international 
judicial and monitoring bodies owing to the risk of their arbitrary interpretation and abuse (see 
paragraphs 226-227 above).  

 318. The Court recalls that restrictions imposed on media organizations fall within the scope 
of CERD only in so far as these media organizations are “collective bodies or associations, which 
represent individuals or groups of individuals” and the measures imposed on them are based on 
national or ethnic origin by purpose or effect (Application of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Qatar v. United Arab Emirates), Preliminary 
Objections, Judgment, I.C.J. Reports 2021, p. 107, para. 108). It is, however, not necessary to 
determine whether the media organizations concerned represent individuals or groups of individuals 
if the measures imposed on these organizations are not based on national or ethnic origin.  

 319. The domestic legal framework regulates the activities of mass media and the prevention, 
prosecution and punishment of certain broadly defined criminal offences. The Court observes that 
there is no convincing evidence which would suggest that the purpose of the relevant domestic 
legislation is to differentiate between media outlets affiliated with persons of Crimean Tatar or ethnic 
Ukrainian origin and other such outlets based on one of the prohibited grounds contained in Article 1, 
paragraph 1, of CERD. Ukraine has also not provided evidence that this legal framework is likely to 
produce a disparate adverse effect on the rights of persons of Crimean Tatar or ethnic Ukrainian 
origin. Therefore, the Court considers that the domestic legal framework does not, in and of itself, 
constitute a violation of the Russian Federation’s obligations under CERD. However, this finding is 
without prejudice to the question whether the application of the relevant domestic legislation 
constitutes an act of discrimination based on one of the prohibited grounds under Article 1, 
paragraph 1, of CERD by its effect (see paragraph 196 above). 
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 320. The Court is of the view that the reports of international organizations referred to by 
Ukraine lend some support to Ukraine’s allegation that Crimean Tatar and Ukrainian media outlets 
have been severely affected by the application and implementation of the Russian Federation’s laws 
on mass media and the suppression of extremism (see OSCE, Office for Democratic Institutions and 
Human Rights (ODIHR) and the High Commissioner on National Minorities (HCNM), Report of the 
Human Rights Assessment Mission on Crimea (6-18 July 2015) (17 Sept. 2015), paras. 75-79; 
OHCHR, Situation of human rights in the temporarily occupied Autonomous Republic of Crimea 
and the city of Sevastopol (Ukraine) (22 February 2014 to 12 September 2017), UN doc. A/HRC/ 
36/CRP.3 (25 Sept. 2017), paras. 156-157).  

 321. The Court also observes that some of these reports suggest the existence of a link between 
the measures taken with respect to Crimean Tatar media outlets and the ethnic origin of their owners 
or those concerned (see OSCE, ODIHR and HCNM, Report of the Human Rights Assessment 
Mission on Crimea (6-18 July 2015), p. 7, para. 17). At the same time, the Court notes that statements 
made in the said reports of intergovernmental and non-governmental organizations are vague and not 
corroborated by further evidence with respect to the existence of racial discrimination. 

 322. On the evidence submitted by Ukraine, the Court cannot find that the measures taken 
against Crimean Tatar and Ukrainian media outlets were based on the ethnic origin of the persons 
affiliated with them. The Court is of the view that the explanations given by the Russian Federation, 
particularly the statistically substantiated comparison between the closure of media outlets in Crimea 
and other territories (see paragraph 315 above), suggest that the restrictions were not based on 
national or ethnic origin. For the same reason, the Court is not convinced that Ukraine has established 
that the measures taken against persons affiliated with Crimean Tatar media outlets were based on 
the national or ethnic origin of those persons.  

 323. For these reasons, the Court concludes that it has not been established that the Russian 
Federation violated its obligations under CERD by imposing restrictions on Crimean Tatar and 
Ukrainian media and by taking measures against persons affiliated with Crimean Tatar and Ukrainian 
media organizations. 

7. Measures relating to cultural heritage and cultural institutions 

 324. Ukraine submits that the Russian Federation violated its obligations under CERD, 
specifically Articles 2, paragraph 1, 5 (e) (vi) and 6, by undertaking a “general assault” on the 
cultural heritage of Crimean Tatar and ethnic Ukrainian communities, particularly through the 
destruction, demolition, failure to preserve and closure of historically and culturally significant sites 
and institutions. 

 325. As far as Crimean Tatar heritage is concerned, Ukraine alleges that the historical site of 
the Palace of the Crimean Khans (the “Khan’s Palace”) is being partly destroyed by “a culturally 
insensitive renovation commissioned and managed by the Crimean authorities”. Citing the Court’s 
jurisprudence, Ukraine states that “a State’s vandalization of cultural heritage sites can constitute a 
violation of the CERD”. Ukraine also refers to other examples of degradation of Crimean Tatar 
cultural heritage, including the demolition of Muslim burial grounds and of archaeological sites at 
the Palace of Kalga-Sultan Akmejitsaray. Moreover, Ukraine argues that the Russian Federation 
violated Article 6 of CERD by denying relief to protect Crimean Tatar cultural heritage.  
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 326. Regarding Ukrainian cultural heritage, Ukraine refers, inter alia, to the closure of a 
Ukrainian-language drama school and to the reduction of the space available for the Lesya Ukrainka 
museum. It also refers to harassment of persons affiliated with Crimea-based non-governmental 
organizations which, in its view, are instrumental in promoting Ukrainian-language media, and 
harassment of staff at the Ukrainian Cultural Centre in Simferopol. 

* 

 327. The Russian Federation, in turn, argues that none of the measures adopted by the Russian 
authorities of which Ukraine complains amount to racial discrimination and that Ukraine’s claims 
should therefore be rejected.  

 328. Regarding allegations concerning the preservation of the cultural heritage of Crimean 
Tatars, the Russian Federation asserts that Ukraine is attempting to portray measures aimed at 
preserving sites of cultural and historical significance to the Crimean Tatar community as an assault 
on that community’s cultural heritage. The Russian Federation maintains that works in the Khan’s 
Palace were necessary. It considers that, in any event, the record contradicts Ukraine’s allegations of 
defective repair and restoration of that building. The Russian Federation points to a series of 
photographs which, in its view, show improvements made to the condition of the Palace. 

 329. Regarding the alleged demolition of Muslim burial grounds and other sites, the Russian 
Federation contends that these allegations are unfounded and ought to be dismissed. It notes that, 
contrary to Ukraine’s allegations, the Russian authorities have taken numerous measures with a view 
to maintaining and promoting the cultural heritage of the Crimean Tatar community. 

 330. In respect of Ukraine’s invocation of Article 6 of CERD, the Russian Federation submits 
that the Crimean Tatar applicants whose claims were dismissed by domestic courts lacked standing 
under the relevant domestic law. 

 331. The Russian Federation further maintains that Ukraine’s factual allegations regarding the 
closure of Ukrainian cultural institutions are incorrect. Concerning the alleged harassment of persons 
affiliated with cultural institutions, the Russian Federation contends that the measures taken against 
certain activists were connected to inspections and to investigations of violations of anti-extremism 
laws, not to the activity of those persons within the Ukrainian Cultural Centre in Simferopol. 
Moreover, it argues that the centre itself was never closed. 

*        *  
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 332. The Court recalls that it will first determine whether an act of racial discrimination as 
defined in Article 1, paragraph 1, of the Convention has occurred before deciding whether the 
Respondent has violated its obligations under the Convention to prevent, protect against and remedy 
such acts. 

 333. The Court notes that the Russian Federation denies that there has been any differentiation 
of treatment of Crimean Tatar cultural heritage that would put the Crimean Tatar community at a 
disadvantage. On the contrary, the Russian Federation submits, based on legislation, documents and 
photographic evidence, that it has undertaken measures to preserve the cultural heritage of the 
Crimean Tatar community. At the same time, the Court takes note of the Concluding Observations 
of the CERD Committee of 1 June 2023, referred to by Ukraine, according to which  

“the Committee is deeply concerned about . . . [r]eports of the destruction of and 
damage to Crimean Tatar cultural heritage, including tombstones, monuments and 
shrines, and the lack of information on investigations carried out into such allegations 
and on other measures to prevent such vandalism . . . recommend[ing] that the State 
party . . . [e]ffectively investigate reports on the destruction of and damage to Crimean 
Tatar cultural heritage and adopt measures to prevent such acts” (CERD Committee, 
Concluding observations on the combined twenty-fifth and twenty-sixth periodic 
reports of the Russian Federation, doc. CERD/C/RUS/CO/25-26 (1 June 2023), 
paras. 23 (b) and 24 (b)). 

 334. The Court observes, however, that the CERD Committee does not take a position as to 
whether the respective reports are accurate and does not rely on first-hand evidence. Moreover, even 
if the preservation works undertaken by the Russian Federation with respect to the Khan’s Palace 
were carried out negligently, the Court is not convinced that such negligence would amount to 
discrimination based on the ethnic origin of Crimean Tatars. The Court further finds that Ukraine has 
not sufficiently substantiated the alleged degradation of two other Crimean Tatar cultural sites. For 
these reasons, the Court is not convinced, based on the evidence provided by Ukraine, that the 
measures undertaken by the Russian Federation regarding the sites in question discriminate against 
the Crimean Tatars as a group.  

 335. With respect to the alleged violation of Article 6 of CERD, the Court notes that a 
challenge made in domestic courts by a member of the Crimean Tatar community against the use of 
certain contractors for the renovation works at the Khan’s Palace was unsuccessful, while another 
court found that the same contractors had violated renovation standards when working on an object 
of cultural importance to the ethnic Russian community. However, the Russian Federation has given 
a plausible explanation for this differentiation of treatment, namely the lack of standing of the 
Crimean Tatar applicants, which is unrelated to the grounds contained in Article 1, paragraph 1, of 
CERD.  

 336. With respect to Ukraine’s allegations concerning the degradation of certain aspects of the 
cultural heritage of ethnic Ukrainians, the Court is of the view that Ukraine has not established that 
any differentiation of treatment of persons affiliated with cultural institutions in Crimea was based 
on their ethnic origin. The Court notes that the Russian Federation has provided explanations for the 
measures taken against the persons in question that are unrelated to the prohibited grounds contained 
in Article 1, paragraph 1, of CERD. The Court also notes that the Russian Federation has produced  
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evidence substantiating its attempts at preserving Ukrainian cultural heritage and has provided 
explanations for the measures undertaken with respect to that heritage. Ukraine, in turn, has not 
substantiated how the closure of certain institutions would amount to discrimination based on ethnic 
origin.  

 337. For these reasons, the Court concludes that it has not been established that the Russian 
Federation has violated its obligations under CERD by taking measures relating to the cultural 
heritage of the Crimean Tatar and the ethnic Ukrainian communities. 

8. Measures relating to education 

 338. Ukraine asserts that the Russian Federation has used changes to the educational system 
in Crimea to promote Russian language and culture at the expense of Ukrainian and Crimean Tatar 
languages and cultures and has taken measures impeding the education of school children from the 
two communities, thereby violating the prohibition of acts and practices of racial discrimination 
under Article 2, paragraph 1 (a), of CERD, as well as the obligation under Article 5 (e) (v) of CERD 
to guarantee equality before the law in the enjoyment of the right to education and training.  

 339. Ukraine submits that the Russian Federation has pursued a strategy of cultural erasure by 
taking measures to prevent the culture of the Crimean Tatar and Ukrainian ethnic groups from being 
passed on to future generations through the educational system. The Applicant maintains that the 
radical shift in the Crimean educational system towards Russian language and culture will deprive 
Crimean Tatars and ethnic Ukrainians of future educational and job opportunities in their preferred 
country, forcing many Crimean families to relocate to mainland Ukraine in order to preserve the 
vestiges of their native culture. According to Ukraine, the Russian Federation’s “occupation 
authorities” have worked overtly and covertly to limit opportunities for Crimean children to be taught 
in the Crimean Tatar or Ukrainian languages, accompanied by a new emphasis on Russian as the 
dominant language of tuition, and have reoriented both the curriculum and educational qualifications 
towards the Russian Federation. According to Ukraine, the changes that the Russian Federation has 
introduced to the Crimean education system have had a disparate impact on access to education and 
training in general across ethnic lines. 

 340. Ukraine explains that its claim does not presuppose a right to education in a minority 
language. To establish racial discrimination in violation of CERD, it is sufficient to show that the 
Russian Federation has removed access to minority language education for some ethnic groups and 
not others. In support of its claim, Ukraine refers to the Advisory Opinion in Minority Schools in 
Albania case in which the Permanent Court of International Justice applied the principle that 
“equality in fact may involve the necessity of different treatment in order to attain a result which 
establishes an equilibrium between different situations” in a comparable situation.  

 341. Ukraine maintains that the Russian Federation has imposed restrictions on education in 
the Ukrainian and Crimean Tatar languages in Crimea since 2014. It alleges that many Crimean 
parents have found that their requests for Ukrainian- or Crimean Tatar-language instruction have 
been ignored by the “occupation authorities” and that other parents have felt unsafe even making 
such requests or under pressure to choose Russian-language education and have been harassed when 
daring to advocate for education in their children’s native language.  
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 342. Ukraine submits that, as a result of the Russian Federation’s actions, the number of 
schools in Crimea serving the Ukrainian population and the number of ethnic Ukrainians in Crimea 
currently enrolled in Ukrainian-language schools have significantly decreased. Thus, according to 
Ukraine, in the 2013-2014 school year, general education in the Ukrainian language was provided to 
12,694 children, however, in the following school year, the number of children receiving 
Ukrainian-language education fell to 2,154. In the 2015-2016 school year, that number was cut in 
half, reduced to less than 1,000 students. Of the seven Ukrainian-language educational institutions 
that existed in Crimea until 2014, only one remains in operation, and even this school had ceased 
instruction in Ukrainian in the first and second grades. 

 343. Regarding school education in the Crimean Tatar language, Ukraine claims that although 
the number of students receiving education in Crimean Tatar schools has remained relatively steady, 
the quality of education provided at these schools has decreased significantly since 2014. Until the 
2017-2018 school year, textbooks were provided late, presented a heavily Russified version of 
history and portrayed Stalin as a hero — despite his deportation of Crimean Tatars in 1944. 
According to Ukraine, one tenth-grade history textbook depicted Crimean Tatars as Nazi 
collaborators in World War II, rehabilitating the stereotype propounded by Stalin as an excuse to 
deport Crimean Tatars from the Crimean peninsula in 1944. Finally, Ukraine alleges that the Russian 
“occupation authorities” have disrupted Ukrainian and Crimean Tatar education in Crimea by 
carrying out intrusive searches of the schools and educators serving those communities. 

 344. Ukraine alleges that, taken together, the evidence demonstrates not only the 
discriminatory effect of the Russian Federation’s measures, but also their clear discriminatory 
purpose. According to Ukraine, that discriminatory purpose was made clear in June 2014, when the 
so-called Crimean Ministry of Education declared that studying the Crimean Tatar and Ukrainian 
languages “must not be conducted at the expense of instruction and study of the official language of 
the Russian Federation”. 

* 

 345. The Russian Federation maintains that the right to education and training under 
Article 5 (e) (v) of CERD does not encompass a right to education in a minority language. It states 
that the prohibition of discrimination in relation to education refers to “the right of everyone 
regardless of ethnic origin to have access to a national educational system without discrimination”. 
It observes that Ukraine does not allege the existence of a right to education in a minority language 
under CERD and has not explained how its claim that the introduction of Russian-language education 
in Crimea has had a disparate impact on access to education and training across ethnic lines can stand 
if a specific right to education in a minority language does not exist.  

 346. The Russian Federation contends that the invocation by Ukraine of the Advisory Opinion 
of the Permanent Court of International Justice in Minority Schools in Albania is unfounded. It 
maintains that non-discriminatory access to public education is guaranteed in Crimea not only in the 
Russian language but also in Crimean Tatar and Ukrainian which are both recognized as official 
languages of the Republic of Crimea and which have been incorporated into the educational system.  
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The Respondent also argues that its legislation gives all Russian citizens the right to receive basic 
general education, which lasts for nine years, in one of the languages of the peoples of the Russian 
Federation, including the Ukrainian and Crimean Tatar languages. This length of general education 
reflects a policy choice of the Russian Federation. The Russian Federation contends that the decline 
in the demand for education in Ukrainian in Crimea does not in any event constitute a breach of 
CERD since the option to receive general education in the Ukrainian language has been maintained 
in the Crimean education system for everyone at all times since 2014. It presents witness statements 
by officials, including teachers and headmasters, according to whom schools are ready to provide 
education in Ukrainian should there be a demand, as well as other evidence seeking to demonstrate 
the accessibility of education in Ukrainian and Crimean Tatar languages in Crimea. 

 347. The Russian Federation does not contest that there has been a decline in the number of 
students opting to receive general education in the Ukrainian language since 2014, as alleged by 
Ukraine. However, it asserts that this decline was not due to any legal measure or constraint imposed 
by the Russian Federation. The Respondent presents several witness statements according to which 
the decrease in demand was caused by other reasons, including the reduced need for citizens to have 
their children receive education in the Ukrainian language, a utilitarian or pragmatic relationship to 
the Ukrainian language based on higher education opportunities, and restrictions on access to 
Ukrainian institutions of higher education established by Ukraine itself. Other factors included, 
according to the Russian Federation, the policy carried out by Ukraine before 2014, which consisted 
in forcibly imposing the Ukrainian language on students in education programmes, and the fact that 
some ethnic Ukrainians left Crimea after March 2014, mostly for Ukraine. The Russian Federation 
considers that Ukraine’s allegations that requests from parents were ignored or that the parents were 
pressured into not choosing Crimean Tatar or Ukrainian as teaching languages are rebutted by the 
Russian Federation’s explanations and unsupported by Ukraine’s evidence. 

 348. With respect to education in the Crimean Tatar language, the Russian Federation 
maintains that it has significantly improved the conditions for those wishing to study in that language. 
It points out that 16 schools continue to offer full education in Crimean Tatar until the ninth grade 
and this number is not lower than it was before 2014. The Russian Federation disputes that the quality 
of education in the Crimean Tatar language is lower since 2014, offering different indicators in 
support, including with respect to funding. 

 349. The Russian Federation maintains that Ukraine’s contention that textbooks “perpetuate 
Russian propaganda and hateful narratives, instead of historical fact” relies on only one textbook that 
mentioned that there were collaborators among Crimean Tatars at the time of World War II, just as 
there were collaborators among other ethnicities, including Russians. It adds that this element of the 
textbook was withdrawn after an appeal by the Crimean Tatar community. 

 350. With respect to the alleged discriminatory searches of Crimean Tatar and Ukrainian 
schools, the Russian Federation maintains that Ukraine has not established that these searches were 
discriminatory. The materials cited by Ukraine indicate that the operations took place mainly in 
religious schools and that the law enforcement authorities were looking for extremist literature as 
part of a preventive strategy against extremist religious organizations active in Crimea. 
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 351. Finally, according to the Russian Federation, the point made in a letter of the Crimean 
Ministry of Education that studying the Crimean Tatar and Ukrainian languages “must not be 
conducted at the expense of instruction and study of the official language of the Russian Federation” 
was nothing more than a reminder of what the applicable federal law provides. 

*        * 

 352. The Court will examine whether the conduct of the Russian Federation with regard to 
education in Crimea qualifies as racial discrimination in the sense of Article 1, paragraph 1, of CERD 
and violates the obligations contained in Articles 2, paragraph 1 (a), 5 (e) (v) and 7.  

 353. Article 2, paragraph 1 (a), provides that  

 “1. States Parties condemn racial discrimination and undertake to pursue by all 
appropriate means and without delay a policy of eliminating racial discrimination in all 
its forms and promoting understanding among all races, and, to this end:  

(a) Each State Party undertakes to engage in no act or practice of racial discrimination 
against persons, groups of persons or institutions and to ensure that all public 
authorities and public institutions, national and local, shall act in conformity with 
this obligation”. 

Article 5 (e) (v) provides that  

“[i]n compliance with the fundamental obligations laid down in article 2 of this 
Convention, States Parties undertake to prohibit and to eliminate racial discrimination 
in all its forms and to guarantee the right of everyone, without distinction as to race, 
colour, or national or ethnic origin, to equality before the law, notably in the enjoyment 
of the following rights: 

 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(e) Economic, social and cultural rights, in particular: 

 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

 (v) The right to education and training”. 

 354. The Court considers that, even if Article 5 (e) (v) of CERD does not include a general 
right to school education in a minority language, the prohibition of racial discrimination under 
Article 2, paragraph 1 (a), of CERD and the right to education under Article 5 (e) (v), may, under 
certain circumstances, set limits to changes in the provision of school education in the language of a 
national or ethnic minority. For those provisions to apply, the Court must first determine whether the 
conduct in question qualifies as racial discrimination within the meaning of Article 1, paragraph 1, 
of CERD. 
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 355. Most of the measures complained of by Ukraine concern limitations to the availability of 
Ukrainian or Crimean Tatar as the language of instruction in primary schools. Language is often an 
essential social bond among the members of an ethnic group. Restrictive measures taken by a State 
party with respect to the use of language may therefore in certain situations manifest a “distinction, 
exclusion, restriction or preference based on . . . descent, or national or ethnic origin” within the 
meaning of Article 1, paragraph 1, of CERD. 

 356. States parties possess a broad discretion under CERD with respect to school curricula and 
with respect to the primary language of instruction. However, in designing and implementing a 
school curriculum, a State party may not discriminate against a national or ethnic group. The fact 
that a State chooses to offer school education in only one language does not, in and of itself, give rise 
to discrimination under CERD against members of a national or ethnic minority who wish to have 
their children educated in their own language.  

 357. Structural changes with respect to the available language of instruction in schools may 
constitute discrimination prohibited under CERD if the way in which they are implemented produces 
a disparate adverse effect on the rights of a person or a group distinguished by the grounds listed in 
Article 1, paragraph 1, of CERD, unless such an effect can be explained in a way that does not relate 
to the prohibited grounds in that Article (see paragraph 196 above). This would be the case, in 
particular, if a change in the education in a minority language available in public schools is 
implemented in such a way, including by means of informal pressure, as to make it unreasonably 
difficult for members of a national or ethnic group to ensure that their children, as part of their general 
right to education, do not suffer from unduly burdensome discontinuities in their primary language 
of instruction.  

(a) Access to education in the Ukrainian language 

 358. With respect to school education in the Ukrainian language, the Court notes, and the 
Parties agree, that there was a steep decline in the number of students receiving their school education 
in the Ukrainian language between 2014 and 2016. According to the OHCHR, 

“[t]he number of students undergoing instruction in Ukrainian language has dropped 
dramatically. In the 2013-2014 academic year, 12,694 students were educated in the 
Ukrainian language. Following the occupation of Crimea, this number fell to 2,154 in 
2014-2015, 949 in 2015-2016, and 371 in 2016-2017 . . . Between 2013 and 2017, the 
number of Ukrainian schools decreased from seven to one, and the number of classes 
from 875 to 28.” (OHCHR report, Situation of human rights in the temporarily occupied 
Autonomous Republic of Crimea and the city of Sevastopol (Ukraine) (22 February 
2014 to 12 September 2017), UN doc. A/HRC/36/CRP.3 (25 Sept. 2017), para. 197.) 

 359. There was thus an 80 per cent decline in the number of students receiving an education 
in the Ukrainian language during the first year after 2014 and a further decline of 50 per cent by the 
following year. It is undisputed that no such decline has taken place with respect to school education 
in other languages, including the Crimean Tatar language. Such a sudden and steep decline produced 
a disparate adverse effect on the rights of ethnic Ukrainian children and their parents.  
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 360. The Russian Federation exercises full control over the public school system in Crimea, 
in particular over the language of instruction and the conditions for its use by parents and children. 
However, it has not provided a convincing explanation for the sudden and radical changes in the use 
of Ukrainian as a language of instruction, which produces a disparate adverse effect on the rights of 
ethnic Ukrainians. Here, the Parties disagree about the reasons for the decline in the number of 
students receiving their school education in the Ukrainian language after 2014.  

 361. The explanations put forward by the Russian Federation for the decline are not fully 
convincing. It is true that, in its report, the OHCHR considers “that the main reasons for this decrease 
include a dominant Russian cultural environment and the departure of thousands of pro-Ukrainian 
Crimean residents to mainland Ukraine.” However, even considering that many ethnic Ukrainian 
families left Crimea after 2014, the Court is not convinced that this, together with the “reorientation 
of the Crimean school system towards Russia”, can alone account for a reduction of more than 
90 per cent of genuine demand in Crimea for school instruction in the Ukrainian language. 

 362. Both Parties have submitted evidence to the Court regarding the degree of freedom of 
parents to choose Ukrainian as the principal language of instruction for their children. Ukraine has 
submitted witness statements according to which a significant number of parents and children have 
been subjected to harassment and manipulative conduct with a view to deterring them from 
articulating or pursuing their preference. The Russian Federation, on the other hand, has submitted 
witness statements according to which parents’ choice of the language of instruction was genuine 
and not subject to pressure, as confirmed by a general unresponsiveness on the part of parents to 
some teachers’ active encouragement to continue having their children receive instruction in 
Ukrainian. 

 363. The Court observes that the witness statements presented by both Parties were made by 
persons who are not disinterested in the outcome of the case. They are also not corroborated by 
reliable documentation. It should, however, be noted that the OHCHR has observed that “[p]ressure 
from some teaching staff and school administrations to discontinue teaching in Ukrainian language 
has also been reported”. Although the Court is unable to conclude, on the basis of the evidence 
presented, that parents have been subjected to harassment or manipulative conduct aimed at deterring 
them from articulating their preference, the Court is of the view that the Russian Federation has not 
demonstrated that it complied with its duty to protect the rights of ethnic Ukrainians from a disparate 
adverse effect based on their ethnic origin by taking measures to mitigate the pressure resulting from 
the exceptional “reorientation of the Crimean educational system towards Russia” on parents whose 
children had until 2014 received their school education in the Ukrainian language. 

(b) Access to education in the Crimean Tatar language 

 364. With respect to school education in the Crimean Tatar language, the Court notes that 
Ukraine’s claims concern the quality of the education available in that language, rather than its actual 
availability or a significant change in the number of students. The Court is unable to conclude, based 
on the evidence submitted by the Parties, that the quality of the education in the Crimean Tatar 
language has significantly deteriorated since 2014.  
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 365. The Court notes with concern that there has been one instance of a textbook which 
referred to the history of the Crimean Tatar community in a discriminatory way. However, the Court 
considers that Ukraine has not refuted the assertion of the Russian Federation that this was an isolated 
case which was remedied following an appeal by representatives of the Crimean Tatar community.  

 366. The Court notes that Ukraine provided some evidence that religious schools attended by 
Crimean Tatar children were repeatedly searched by agents of the Russian Federation. The Court 
also takes note of the explanation given by the Russian Federation for these searches according to 
which they were undertaken for the purpose of identifying “extremist literature” distributed by 
“extremist religious organizations”. However, Ukraine has not convincingly established a disparate 
adverse effect on religious schools attended by Crimean Tatar persons as compared to religious 
schools attended by other ethnic groups of Muslim faith. 

 367. Regarding the alleged violation of the obligation under Article 7 of CERD, the Court 
recalls that this provision sets forth that 

“States Parties undertake to adopt immediate and effective measures, particularly in the 
fields of teaching, education, culture and information, with a view to combating 
prejudices which lead to racial discrimination and to promoting understanding, 
tolerance and friendship among nations and racial or ethnical groups, as well as to 
propagating the purposes and principles of the Charter of the United Nations, the 
Universal Declaration of Human Rights, the United Nations Declaration on the 
Elimination of All Forms of Racial Discrimination, and this Convention”. 

 368. The Court notes that Ukraine has alleged that some incidents took place which 
demonstrate, in its view, that the Russian Federation did not meet its obligations under Article 7. 
Such incidents include the use of the textbook described in paragraph 365 above and statements by 
teachers justifying the deportation of Crimean Tatars in 1944. The Court recalls that Article 7 
requires States parties to take immediate and effective measures to prevent incidents such as those 
alleged by Ukraine. However, the evidence before the Court does not demonstrate that the Russian 
Federation failed to adopt immediate and effective measures against racial discrimination. The Court 
concludes that it has not been established that the Russian Federation has violated its obligation under 
Article 7 of CERD. 

(c) Existence of a pattern of racial discrimination 

 369. To find whether the Russian Federation violated its obligations under CERD in the 
present case, the Court needs to determine if the violations found constitute a pattern of racial 
discrimination (see paragraph 161 above). The legislative and other practices of the Russian 
Federation with regard to school education in the Ukrainian language in Crimea applied to all 
children of Ukrainian ethnic origin whose parents wished them to be instructed in the Ukrainian 
language and thus did not merely concern individual cases. As such, it appears that this practice was 
intended to lead to a structural change in the educational system. The Court is therefore of the view 
that the conduct in question constitutes a pattern of racial discrimination. On the other hand, the Court 
is not convinced, based on the evidence before it, that the incidents with regard to school education 
in the Crimean Tatar language constitute a pattern of racial discrimination. 
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(d) Conclusion 

 370. In light of the above, the Court concludes that the Russian Federation has violated its 
obligations under Article 2, paragraph 1 (a), and Article 5 (e) (v) of CERD by the way in which it 
has implemented its educational system in Crimea after 2014 with regard to school education in the 
Ukrainian language. 

C. Remedies 

 371. Having established that the Russian Federation has violated its obligations under 
Article 2, paragraph 1 (a), of CERD and Article 5 (e) (v) of CERD (see paragraph 370 above), the 
Court now turns to the determination of remedies for this internationally wrongful conduct.  

 372. The Court recalls that, in respect of its claims under CERD, Ukraine has requested, in 
addition to a declaration of violations, the cessation by the Russian Federation of ongoing violations, 
guarantees and assurances of non-repetition, compensation and moral damages (see paragraph 27 
above).  

 373. By the present Judgment, the Court declares that the Russian Federation has violated its 
obligations under Article 2, paragraph 1 (a), of CERD and Article 5 (e) (v) of CERD. It considers 
that the Russian Federation remains under an obligation to ensure that the system of instruction in 
the Ukrainian language gives due regard to the needs and reasonable expectations of children and 
parents of Ukrainian ethnic origin.  

 374. The Court does not find it necessary or appropriate to order any other remedy requested 
by Ukraine. 

IV. ALLEGED VIOLATION OF OBLIGATIONS UNDER THE ORDER  
ON PROVISIONAL MEASURES OF 19 APRIL 2017 

A. Compliance with provisional measures 

 375. In its final submissions, Ukraine requests the Court to adjudge and declare that: 

 “(l) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by maintaining 
limitations on the ability of the Crimean Tatar community to conserve its 
representative institutions, including the Mejlis.  

(m) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by failing to ensure the 
availability of education in the Ukrainian language.  

(n) The Russian Federation has breached its obligations under the Order indicating 
provisional measures issued by the Court on 19 April 2017 by aggravating and 
extending the dispute and making it more difficult to resolve by recognizing the  
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 independence and sovereignty of the so-called DPR and LPR and engaging in acts 
of racial discrimination in the course of its renewed aggression against Ukraine.” 

 376. The Court indicated the following provisional measures in its Order of 19 April 2017 
(I.C.J. Reports 2017, pp. 140-141, para. 106):  

 “(1) With regard to the situation in Crimea, the Russian Federation must, in 
accordance with its obligations under the International Convention on the Elimination 
of All Forms of Racial Discrimination, 

(a)  Refrain from maintaining or imposing limitations on the ability of the Crimean 
Tatar community to conserve its representative institutions, including the Mejlis;   

(b)  Ensure the availability of education in the Ukrainian language; 

 (2) Both Parties shall refrain from any action which might aggravate or extend 
the dispute before the Court or make it more difficult to resolve.” 

 377. The Parties disagree about whether the Russian Federation complied with the Court’s 
Order of 19 April 2017. 

*        * 

 378. Ukraine alleges that the Russian Federation has violated the Court’s Order of 19 April 
2017 by failing to lift its ban on the Mejlis, by failing to ensure that education in the Ukrainian 
language is available in Crimea, and by aggravating the dispute and making it more difficult to 
resolve.  

 379. According to Ukraine, the Order clearly required the Russian Federation to revoke its ban 
on the Mejlis, which is necessarily a “limitation[] on the . . . Mejlis”. It points out that the Russian 
Federation has not lifted the ban. Ukraine rejects the interpretation put forward by the Russian 
Federation which would be tantamount to treating the obligations under the first provisional measure 
as self-judging. In its view, this reading is incompatible both with the precise text of the first 
provisional measure, as well as with the binding character of provisional measures generally. Ukraine 
argues that if the Court were to follow this interpretation, any State before the Court would be free 
to ignore a provisional measures order solely based on its belief that it might someday prevail on the 
merits.   

 380. Ukraine also submits that the Russian Federation has violated the Order as far as language 
education is concerned. It claims that since the Russian Federation took control of Crimea, the 
number of students receiving Ukrainian-language education has declined by nearly 100 per cent. 
More specifically, Ukraine maintains that of the seven Ukrainian-language education institutions that 
existed in 2014, only one remains and that even in this school Ukrainian is only taught as a subject  
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to a few classes in specific grades. According to Ukraine, this sharp decline is not due to a lack of 
demand, but to the fact that parents are harassed and discouraged from selecting a Ukrainian-
language education for their children and that resources for Ukrainian-language education in Crimea 
are dwindling sharply.  

 381. Finally, Ukraine submits that the Russian Federation, through its conduct subsequent to 
the adoption of the Order of 19 April 2017, aggravated the dispute between the Parties both in respect 
of the ICSFT and of CERD.  

 382. Regarding the ICSFT, Ukraine argues that the dispute is defined by the Application filed 
by Ukraine, which requests the Court to declare that the Russian Federation must  

“immediately provide full co-operation to Ukraine in all pending and future requests for 
assistance in the investigation and interdiction of the financing of terrorism relating to 
illegal armed groups that engage in acts of terrorism in Ukraine, including the DPR, the 
LPR, the Kharkiv Partisans, and associated groups and individuals”.  

In its view, the Russian Federation aggravated the dispute by formally and retrospectively endorsing 
the acts undertaken by armed groups in eastern Ukraine, by recognizing the DPR and LPR, by 
providing them with financial and military assistance and by invading Ukraine’s territory in 2022.  

 383. Regarding CERD, Ukraine claims that the Russian Federation has aggravated the dispute 
by various statements and other efforts subsequent to the adoption of the Order of 19 April 2017 
which have perpetuated and aggravated racial discrimination against ethnic Ukrainians and Crimean 
Tatars. Ukraine points, inter alia, to a statement by the CERD Committee of June 2023 criticizing 
the Russian Federation for its “[i]ncitement to racial hatred and propagation of racist stereotypes 
against ethnic Ukrainians, in particular on State-owned radio and television networks, . . . as well as 
by public figures and government officials”. Ukraine also refers to recent statements made by 
President Putin, who characterized Ukrainians as Nazis and denied the existence of a separate 
Ukrainian people and the right of Ukrainians to their own State.  

* 

 384. The Russian Federation denies that it has violated the Court’s Order indicating 
provisional measures.  

 385. The Russian Federation is of the view that the first measure does not necessarily require 
it to lift or suspend the ban on the activities of the Mejlis, since this measure only requires that it take 
measures in keeping with its obligations under CERD. Consistent with the fact that rights under 
CERD are not unlimited, it would be difficult, according to the Russian Federation, to imagine that 
the Court would demand that States parties to CERD renounce their right to maintain their national 
security and public order. The Russian Federation maintains that, it has genuinely been addressing 
the situation of the Mejlis without at the same time hampering the principle of the rule of law and 
undermining the protection of national security. 
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 386. Regarding the measure concerning access to education in the Ukrainian language, the 
Russian Federation does not dispute the fact that there has been a decline in the number of students 
being taught in Ukrainian. In its view, this decline stems from the low demand for education in the 
Ukrainian language subsequent to what it considers the change in sovereignty in Crimea. It maintains 
that, despite the low demand for teaching in Ukrainian, the Russian Federation has never restricted 
that possibility or obstructed students’ wishes to study in Ukrainian. The Russian Federation 
maintains that such access is not denied to those who wish to pursue it and that Ukrainian can be the 
language of instruction for students upon request. The Respondent asserts that possibilities to study 
Ukrainian at various Crimean universities continue to exist.  

 387. Finally, as far as the third measure is concerned, the Russian Federation is of the view 
that the case before the Court is limited in scope and that events that have unfolded since February 
2022, which Ukraine invokes, bear no relation to the present proceedings. In its view, this is 
illustrated by the fact that Ukraine brought a separate Application invoking the Genocide Convention 
with respect to the events occurring since February 2022. Moreover, the Respondent claims that the 
Russian Federation has actively sought a negotiated settlement between the Parties in the context of 
the present case, which was rejected by Ukraine as inappropriate. In this regard, the Russian 
Federation points out that the Court has previously held that “pending a decision of the Court on the 
merits, any negotiation between the Parties with a view to achieving a direct and friendly settlement 
is to be welcomed”.  

*        * 

 388. The Court recalls that its “orders on provisional measures under Article 41 [of the Statute] 
have binding effect” (LaGrand (Germany v. United States of America), Judgment, I.C.J. 
Reports 2001, p. 506, para. 109). 

 389. The Court will address the question of compliance with each of the provisional measures 
contained in its Order of 19 April 2017 in turn. 

 With respect to the first provisional measure, the Court recalls that it ordered that 

 “(1) With regard to the situation in Crimea, the Russian Federation must, in 
accordance with its obligations under the International Convention on the Elimination 
of All Forms of Racial Discrimination, 

(a) Refrain from maintaining or imposing limitations on the ability of the Crimean Tatar 
community to conserve its representative institutions, including the Mejlis”.  

 390. Ukraine claims that the Russian Federation has violated this measure by not lifting the 
ban on the Mejlis. It is uncontested between the Parties that the Russian Federation has neither 
suspended nor lifted the ban on the Mejlis. However, the Parties disagree about whether the chapeau 
of the provisional measure, by its reference to CERD, can be interpreted as leaving a margin of 
discretion for the Russian Federation as to how to implement its obligations under the measure. 
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 391. The Court recalls that obligations arising from provisional measures bind the parties 
independently of the factual or legal situation which the provisional measure in question aims to 
preserve (see Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. 
Nicaragua) and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa 
Rica), Judgment, I.C.J. Reports 2015 (II), p. 665, para. 129). The Court is of the view that the 
reference in the Order of 19 April 2017 to the obligations of the Russian Federation under CERD 
does not provide any scope for the Russian Federation to assess, for itself, whether the ban on the 
Mejlis and the confirmation of the ban by the Russian courts were, and remain, justified. The 
formulation in the chapeau “in accordance with its obligations under the International Convention 
on the Elimination of All Forms of Racial Discrimination” refers to the source of the rights which 
the measure seeks to preserve and does not qualify the measure nor confers discretion upon the Party 
addressed to decide whether or not to implement the measure indicated. 

 392. The Court therefore finds that the Russian Federation, by maintaining the ban on the 
Mejlis, has violated the Order indicating provisional measures. The Court notes that this finding is 
independent of the conclusion set out above (see paragraph 275 above) that the ban on the Mejlis 
does not violate the Russian Federation’s obligations under CERD.  

 393. With respect to the second provisional measure, the Court recalls that it ordered that 

 “(1) [w]ith regard to the situation in Crimea, the Russian Federation must, in 
accordance with its obligations under the International Convention on the Elimination 
of All Forms of Racial Discrimination, 

 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

(b) [e]nsure the availability of education in the Ukrainian language”.  

 394. The Court notes that the Order of 19 April 2017 required the Russian Federation to ensure 
that education in the Ukrainian language remains “available”. In this regard, the Court takes note of 
a report by the OHCHR, according to which “instruction in Ukrainian was provided in one Ukrainian 
school and 13 Ukrainian classes in Russian schools attended by 318 children” (OHCHR, Report on 
the situation of human rights in the temporarily occupied Autonomous Republic of Crimea and city 
of Sevastopol, Ukraine, 13 September 2017 to 30 June 2018, UN doc. A/HRC/39/CRP.4, para. 68), 
which confirms that instruction in the Ukrainian language was available after the adoption of the 
Order. While Ukraine has shown that a sharp decline in teaching in the Ukrainian language took 
place after 2014, it has not been established that the Russian Federation has violated the obligation 
to ensure the availability of education in the Ukrainian language contained in the Order indicating 
provisional measures. 

 395. The Court therefore concludes that the Russian Federation has not violated the Order in 
so far as it required the Respondent to ensure the availability of education in the Ukrainian language. 

 396. In the Order indicating provisional measures, the Court also stated that “[b]oth Parties 
shall refrain from any action which might aggravate or extend the dispute before the Court or make 
it more difficult to resolve.” 

  



- 111 - 

 397. The Court observes that, subsequent to the Order indicating provisional measures, the 
Russian Federation recognized the DPR and LPR as independent States and launched a “special 
military operation” against Ukraine. In the view of the Court, these actions severely undermined the 
basis for mutual trust and co-operation and thus made the dispute more difficult to resolve. 

 398. For these reasons, the Court concludes that the Russian Federation violated the obligation 
under the Order to refrain from any action which might aggravate or extend the dispute before the 
Court or make it more difficult to resolve. 

B. Remedies 

 399. In its final submissions, Ukraine also requests the Court to adjudge and declare that the 
Russian Federation is required to: 

 “(l) Provide full reparation for the harm caused for its actions, including restitution, 
financial compensation and moral damages, in its own right and as parens patriae 
for its citizens, for the harm Ukraine has suffered as a result of Russia’s violations 
of the Court’s Order of 19 April 2017, with such compensation to be quantified in 
a separate phase of these proceedings. 

(m) Regarding restitution: restore the Mejlis’ activities in Crimea and its members and 
all their rights, including their properties, retroactive elimination of all Russian 
administrative and other measures contrary to the Court’s Order and release of 
members of Mejlis currently in jail.” 

 400. The Court recalls that orders indicating provisional measures create a legal obligation for 
the States involved (LaGrand (Germany v. United States of America), Judgment, I.C.J. 
Reports 2001, p. 506, para. 110) and that it is well established in international law that “the breach 
of an engagement involves an obligation to make reparation in an adequate form” (Factory at 
Chorzów, Jurisdiction, Judgment No. 8, 1927, P.C.I.J., Series A, No. 9, p. 21). 

 401. The Court considers that its declaration that the Russian Federation has breached the 
Order indicating provisional measures by maintaining the ban on the Mejlis and has breached its 
obligations under the non-aggravation measure contained in the same Order provides adequate 
satisfaction to Ukraine.  

 402. Regarding Ukraine’s requests for restitution with respect to the Mejlis, the Court finds 
that, since it has concluded that the ban on the Mejlis does not violate the Russian Federation’s 
obligations under CERD (see paragraph 275 above), no restitution can be due after the date of this 
finding, the assessment at the provisional measures stage having not been confirmed on the merits. 
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 403. The Court does not find it necessary or appropriate to order any other remedy requested 
by Ukraine. 

* 

*         * 

 404. For these reasons,  

 THE COURT, 

 (1) By thirteen votes to two,  

 Finds that the Russian Federation, by failing to take measures to investigate facts contained in 
information received from Ukraine regarding persons who have allegedly committed an offence set 
forth in Article 2 of the International Convention for the Suppression of the Financing of Terrorism, 
has violated its obligation under Article 9, paragraph 1, of the said Convention; 

IN FAVOUR: President Donoghue; Judges Tomka, Abraham, Bennouna, Yusuf, Sebutinde, 
Bhandari, Salam, Iwasawa, Nolte, Charlesworth, Brant; Judge ad hoc Pocar; 

AGAINST: Judge Xue; Judge ad hoc Tuzmukhamedov;  

 (2) By ten votes to five,  

 Rejects all other submissions made by Ukraine with respect to the International Convention 
for the Suppression of the Financing of Terrorism;  

IN FAVOUR: Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Salam, Iwasawa, Nolte, Brant; 
Judge ad hoc Tuzmukhamedov; 

AGAINST: President Donoghue; Judges Sebutinde, Bhandari, Charlesworth; Judge ad hoc 
Pocar; 

 (3) By thirteen votes to two,  

 Finds that the Russian Federation, by the way in which it has implemented its educational 
system in Crimea after 2014 with regard to school education in the Ukrainian language, has violated 
its obligations under Articles 2, paragraph 1 (a), and 5 (e) (v) of the International Convention on the 
Elimination of Racial Discrimination;  

IN FAVOUR: President Donoghue; Judges Tomka, Abraham, Bennouna, Xue, Sebutinde, 
Bhandari, Salam, Iwasawa, Nolte, Charlesworth, Brant; Judge ad hoc Pocar; 

AGAINST: Judge Yusuf; Judge ad hoc Tuzmukhamedov;  
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 (4) By ten votes to five, 

 Rejects all other submissions made by Ukraine with respect to the International Convention 
on the Elimination of Racial Discrimination; 

IN FAVOUR: Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Salam, Iwasawa, Nolte, Brant; 
Judge ad hoc Tuzmukhamedov; 

AGAINST: President Donoghue; Judges Sebutinde, Bhandari, Charlesworth; Judge ad hoc 
Pocar; 

 (5) By eleven votes to four, 

 Finds that the Russian Federation, by maintaining limitations on the Mejlis, has violated its 
obligation under paragraph 106 (1) (a) of the Order of 19 April 2017 indicating provisional 
measures; 

IN FAVOUR: President Donoghue; Judges Abraham, Bennouna, Yusuf, Sebutinde, Bhandari, 
Salam, Iwasawa, Nolte, Charlesworth; Judge ad hoc Pocar; 

AGAINST: Judges Tomka, Xue, Brant; Judge ad hoc Tuzmukhamedov; 

 (6) By ten votes to five,  

 Finds that the Russian Federation has violated its obligation under paragraph 106 (2) of the 
Order of 19 April 2017 indicating provisional measures to refrain from any action which might 
aggravate or extend the dispute between the Parties, or make it more difficult to resolve; 

IN FAVOUR: President Donoghue; Judges Tomka, Sebutinde, Bhandari, Salam, Iwasawa, 
Nolte, Charlesworth, Brant; Judge ad hoc Pocar; 

AGAINST: Judges Abraham, Bennouna, Yusuf, Xue; Judge ad hoc Tuzmukhamedov; 

 (7) By eleven votes to four, 

 Rejects all other submissions made by Ukraine with respect to the Order of the Court of 
19 April 2017 indicating provisional measures.  

IN FAVOUR: President Donoghue; Judges Tomka, Abraham, Bennouna, Yusuf, Xue, Bhandari, 
Salam, Iwasawa, Brant; Judge ad hoc Tuzmukhamedov; 

AGAINST: Judges Sebutinde, Nolte, Charlesworth; Judge ad hoc Pocar. 
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 Done in English and in French, the English text being authoritative, at the Peace Palace, 
The Hague, this thirty-first day of January, two thousand and twenty-four, in three copies, one of 
which will be placed in the archives of the Court and the others transmitted to the Government of 
Ukraine and the Government of the Russian Federation, respectively.  

 
 
 
 
 (Signed) Joan E. DONOGHUE, 
  President. 
 
 
 
 
 
 (Signed) Philippe GAUTIER, 
  Registrar. 

 
 

 
 President DONOGHUE appends a separate opinion to the Judgment of the Court; 
Judges TOMKA, ABRAHAM, BENNOUNA and YUSUF append declarations to the Judgment of the 
Court; Judge SEBUTINDE appends a dissenting opinion to the Judgment of the Court; 
Judges BHANDARI, IWASAWA and CHARLESWORTH append separate opinions to the Judgment of the 
Court; Judge BRANT appends a declaration to the Judgment of the Court; Judge ad hoc POCAR 
appends a separate opinion to the Judgment of the Court; Judge ad hoc TUZMUKHAMEDOV appends 
a separate opinion, partly concurring and partly dissenting, to the Judgment of the Court. 

 
 

  (Initialled) J.E.D. 
 
 
  (Initialled) Ph.G. 

 
 
 
 
 
 

___________ 
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INTERNATIONAL COURT OF JUSTICE

YEAR 2021

4 February 2021

APPLICATION 
OF THE INTERNATIONAL CONVENTION 
ON THE ELIMINATION OF ALL FORMS 

OF RACIAL DISCRIMINATION

(QATAR v. UNITED ARAB EMIRATES)

PRELIMINARY OBJECTIONS

Factual background.
Measures announced by the United Arab Emirates (“UAE”) on 5 June 2017 — 

Severance of diplomatic relations with Qatar — Entry ban — Travel bans — Expul-
sion order —Closure by UAE of airspace and seaports — Additional measures relat-
ing to Qatari media corporations and speech in support of Qatar — Communication 
of Qatar submitted to the Committee on the Elimination of Racial Discrimination 
(“CERD Committee”) on 8 March 2018 — Decisions on jurisdiction and admissi-
bility of inter-State communication given by the CERD Committee on 27 August 
2019 — CERD Committee rejects preliminary exceptions raised by the UAE — 
Appointment of an ad hoc Conciliation Commission. 

*

Jurisdictional basis invoked and preliminary objections raised.
Article 22 of the International Convention on the Elimination of All Forms of 

Racial Discrimination (“CERD”) — Preliminary objection to jurisdiction ratione 
materiae — Preliminary objection based on alleged failure to satisfy procedural 
preconditions of Article 22 of CERD.

*

5

2021 
4 February 

General List 
No. 172
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Subject- matter of the dispute.
Applicant required to indicate subject- matter of dispute in its application — 

Court itself determines subject- matter of dispute on objective basis.
Qatar makes three claims of racial discrimination — First claim arising out of 

travel bans and expulsion order — Second claim arising from restrictions on 
Qatari media corporations — Third claim that measures taken result in “indirect 
discrimination” on the basis of Qatari national origin.  

Claim arising out of travel bans and expulsion order — Qatar’s contention that 
express reference to Qatari nationals constitutes discrimination on basis of current 
nationality — UAE’s argument that such differentiation based on nationality does 
not violate CERD — Parties hold opposing views on whether the term “national 
origin” in Article 1, paragraph 1, of CERD encompasses current nationality.  
 
 

Claim arising from restrictions on Qatari media corporations — Disagreement 
on whether measures directly targeted those corporations in a racially discrimina-
tory manner.

Claim of “indirect discrimination” against persons of Qatari national origin — 
Qatar’s assertion that expulsion order and travel bans give rise to “indirect dis-
crimination” — Qatar’s allegations that restrictions on media corporations and 
limitations on freedom of expression result in “indirect discrimination” — UAE’s 
contention that claim was not presented in Application — Rules of Court do not 
preclude Qatar from refining the legal arguments presented in its Application or 
advancing new arguments — Parties hold opposing views over Qatar’s claim that 
UAE has engaged in “indirect discrimination”.  
 
 

Conclusion that the Parties disagree in respect of Qatar’s three claims that 
UAE has violated its obligations under CERD — Parties’ disagreements in respect 
of these claims form the subject-matter of the dispute.  

*

First preliminary objection: jurisdiction ratione materiae.
Question whether term “national origin” encompasses current nationality — 

Interpretation of “national origin” in Article 1, paragraph 1, of CERD on the 
basis of Article 31 and 32 of the Vienna Convention on the Law of Treaties — 
Ordinary meaning of term “national origin” does not encompass current national-
ity — Context in which term used in CERD, in particular paragraphs 2 and 3 of 
Article 1, supports ordinary meaning — Ordinary meaning also supported by 
object and purpose of CERD — The term “national origin”, in accordance with its 
ordinary meaning, read in its context and in light of object and purpose of CERD, 
does not encompass current nationality — Travaux préparatoires confirm this 
interpretation — Practice of the CERD Committee — General Recommenda-
tion XXX — Careful consideration by Court of position taken by CERD Committee 
therein — Court’s conclusion reached using relevant rules of treaty interpretation — 
Jurisprudence of regional human rights courts of little help — Conclusion that the 

6 Ord_1221.indb   86 Ord_1221.indb   8 4/08/22   08:264/08/22   08:26



74  application of the cerd (judgment)

7

term “national origin” does not encompass current nationality — First claim con-
sequently does not fall within scope of CERD.  

Question whether measures imposed on Qatari media corporations come within 
scope of CERD — Convention concerns only individuals or groups of individu-
als — Reference to “institutions” in Article 2, paragraph 1 (a), does not include 
media corporations — Second claim, which relates to media corporations, does not 
fall within scope of CERD. 

Question whether “indirect discrimination” falls within scope of CERD — 
Whether measures capable of falling within scope of CERD if, by their purpose or 
effect, they result in racial discrimination against persons on the basis of their 
Qatari national origin — Collateral or secondary effects on persons born in Qatar 
or of Qatari parents, or on family members of Qatari citizens residing in the UAE, 
do not constitute discrimination under CERD — Measures of which Qatar com-
plains do not entail, either by their purpose or by their effect, racial discrimination 
under CERD — Court does not have jurisdiction to entertain third claim, which 
relates to “indirect discrimination”.  
 

*

First preliminary objection upheld — No need to consider second preliminary 
objection.

JUDGMENT

Present:  President Yusuf; Vice-President Xue; Judges Tomka, Abraham, 
Bennouna, Cançado Trindade, Donoghue, Gaja, Sebutinde, 
Bhandari, Robinson, Crawford, Gevorgian, Salam, Iwasawa; 
Judges ad hoc Cot, Daudet; Registrar Gautier.  

In the case concerning the application of the International Convention on the 
Elimination of All Forms of Racial Discrimination,

between

the State of Qatar,
represented by

Mr. Mohammed Abdulaziz Al-Khulaifi, Legal Adviser to H.E. the Deputy 
Prime Minister and Minister for Foreign Affairs of the State of Qatar, 
Dean of the College of Law, Qatar University,

as Agent;
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Mr. Vaughan Lowe, QC, Emeritus Chichele Professor of Public International 
Law, University of Oxford, member of the Institut de droit international, 
Essex Court Chambers, member of the Bar of England and Wales,  

Mr. Pierre Klein, Professor of International Law, Université libre de Brux-
elles,

Ms Catherine Amirfar, Debevoise & Plimpton LLP, member of the Bar of 
the State of New York,

Mr. Lawrence H. Martin, Foley Hoag LLP, member of the Bars of the Dis-
trict of Columbia and the Commonwealth of Massachusetts,

Mr. Nico Schrijver, Professor of International Law, Leiden University, mem-
ber of the Institut de droit international,

as Counsel and Advocates;
H.E. Mr. Abdullah bin Hussein Al-Jaber, Ambassador of the State of Qatar 

to the Kingdom of the Netherlands,
Mr. Ahmad Al-Mana, Ministry of Foreign Affairs of the State of Qatar,
Mr. Jassim Al-Kuwari, Ministry of Foreign Affairs of the State of Qatar,
Mr. Nasser Al-Hamad, Ministry of Foreign Affairs of the State of Qatar,
Ms Hanadi Al-Shafei, Ministry of Foreign Affairs of the State of Qatar,
Ms Hessa Al-Dosari, Ministry of Foreign Affairs of the State of Qatar,
Ms Sara Al-Saadi, Ministry of Foreign Affairs of the State of Qatar,
Ms Amna Al-Nasser, Ministry of Foreign Affairs of the State of Qatar,
Mr. Ali Al-Hababi, Embassy of the State of Qatar in the Netherlands,
Mr. Rashed Al-Naemi, Embassy of the State of Qatar in the Netherlands,
Mr. Abdulla Al-Mulla, Ministry of Foreign Affairs of the State of Qatar,

as Advisers;
Mr. Pemmaraju Sreenivasa Rao, Special Adviser in the Office of the Attorney 

General of the State of Qatar, former member of the International Law 
Commission, member of the Institut de droit international,

Mr. Surya Subedi, QC (Hon.), Professor of International Law, University of 
Leeds, member of the Institut de droit international, Three Stone Cham-
bers, member of the Bar of England and Wales,

Ms Loretta Malintoppi, 39 Essex Chambers, Singapore, member of the Bar 
of Rome,

Mr. Pierre d’Argent, Professor of International Law, Université catholique de 
Louvain, member of the Institut de droit international, Foley Hoag LLP, 
member of the Bar of Brussels,

Mr. Constantinos Salonidis, Foley Hoag LLP, member of the Bars of the 
State of New York and Greece,

Ms Floriane Lavaud, Debevoise & Plimpton LLP, member of the Bars of the 
State of New York and Paris, Solicitor of the Senior Courts of England 
and Wales,

Mr. Ioannis Konstantinidis, Assistant Professor of International Law, Col-
lege of Law, Qatar University,

Mr. Ali Abusedra, Legal Counsel, Ministry of Foreign Affairs of the State of 
Qatar,

Ms Merryl Lawry-White, Debevoise & Plimpton LLP, member of the Bar of 
the State of New York, Solicitor Advocate of the Senior Courts of England 
and Wales,
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Ms Ashika Singh, Debevoise & Plimpton LLP, member of the Bar of the 
State of New York,

Ms Julianne Marley, Debevoise & Plimpton LLP, member of the Bar of the 
State of New York,

Ms Rhianna Hoover, Debevoise & Plimpton LLP, member of the Bar of the 
State of New York,

Mr. Joseph Klingler, Foley Hoag LLP, member of the Bars of the State of 
New York and the District of Columbia,

Mr. Peter Tzeng, Foley Hoag LLP, member of the Bars of the State of 
New York and the District of Columbia,

as Counsel;
Ms Mary-Grace McEvoy, Debevoise & Plimpton LLP,
Mr. Andrew Wharton, Debevoise & Plimpton LLP,
Mr. Jacob Waltner, Debevoise & Plimpton LLP,
as Assistants,

and

the United Arab Emirates, 
represented by

H.E. Ms Hissa Abdullah Ahmed Al-Otaiba, Ambassador of the United Arab 
Emirates to the Kingdom of the Netherlands,

as Agent;
H.E. Mr. Abdalla Hamdan AlNaqbi, Director of International Law Depart-

ment, Ministry of Foreign Affairs and International Co-operation of the 
United Arab Emirates,

H.E. Ms Lubna Qassim Al Bastaki, Deputy Permanent Representative of the 
Permanent Mission of the United Arab Emirates to the United Nations 
Office and other international organizations in Geneva,

Mr. Scott Sheeran, Senior Legal Adviser to the Minister of State for Foreign 
Affairs, Ministry of Foreign Affairs and International Co-operation of the 
United Arab Emirates, Barrister and Solicitor of the High Court of New 
Zealand,

as Representatives and Advocates;
Sir Daniel Bethlehem, QC, Barrister, Twenty Essex Chambers, member of the 

Bar of England and Wales,
Mr. Mathias Forteau, Professor, University Paris Nanterre,
as Counsel and Advocates;
Mr. Abdulla Al Jasmi, Head of the Multilateral Treaties and Agreements 

Section, International Law Department, Ministry of Foreign Affairs and 
International Co-operation of the United Arab Emirates,

Mr. Mohamed Salim Ali Alowais, Head of the International Organizations 
and Courts Section, Embassy of the United Arab Emirates in the Nether-
lands,

Ms Majd Abdelqadir Mohamed Abdalla, Senior Legal Researcher, Multi- 
lateral Treaties and Agreements Section, International Law Department, 
Ministry of Foreign Affairs and International Co-operation of the United 
Arab Emirates, 
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Mr. Rashed Jamal Ibrahim Ibrahim Azzam, Legal Researcher for Interna-
tional Relations, International Law Department, Ministry of Foreign 
Affairs and International Co-operation of the United Arab Emirates,  

as Representatives;
Ms Caroline Balme, Legal Adviser to the Minister of State for Foreign 

Affairs, Ministry of Foreign Affairs and International Co-operation of the 
United Arab Emirates,

Mr. Paolo Busco, Legal Adviser to the Minister of State for Foreign Affairs, 
Ministry of Foreign Affairs and International Co-operation of the United 
Arab Emirates, member of the Italian Bar, registered European lawyer 
with the Bar of England and Wales,

Mr. Charles L. O. Buderi, Partner, Curtis, Mallet-Prevost, Colt & Mosle 
LLP, London, member of the Bars of the District of Columbia and the 
State of California,

Mr. Simon Olleson, Barrister, Twenty Essex Chambers, member of the Bar of 
England and Wales,

Ms Luciana T. Ricart, LLM, New York University School of Law, Partner, 
Curtis, Mallet-Prevost, Colt & Mosle LLP, London, member of the   
Buenos Aires Bar Association and Solicitor of the Senior Courts of 
 England and Wales,

Mr. Hal Shapiro, Partner, Akin Gump Strauss Hauer & Feld LLP, Washing-
ton, DC, 

as Counsel;
Ms Patricia Jimenez Kwast, international law and dispute settlement consult-

ant, DPhil candidate, University of Oxford,
as Assistant Counsel,

The Court,

composed as above,

after deliberation,

delivers the following Judgment:

1. On 11 June 2018, the State of Qatar (hereinafter referred to as “Qatar”) 
filed in the Registry of the Court an Application instituting proceedings against 
the United Arab Emirates (hereinafter referred to as the “UAE”) with regard to 
alleged violations of the International Convention on the Elimination of All 
Forms of Racial Discrimination of 21 December 1965 (hereinafter “CERD” or 
the “Convention”).

2. In its Application, Qatar seeks to found the Court’s jurisdiction on Arti-
cle 36, paragraph 1, of the Statute of the Court and on Article 22 of CERD.

3. On 11 June 2018, Qatar also submitted a Request for the indication of 
provisional measures, referring to Article 41 of the Statute and to Articles 73, 74 
and 75 of the Rules of Court.

4. The Registrar immediately communicated to the Government of the UAE 
the Application, in accordance with Article 40, paragraph 2, of the Statute of 
the Court, and the Request for the indication of provisional measures, in accor-
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dance with Article 73, paragraph 2, of the Rules of Court. He also notified the 
Secretary-General of the United Nations of the filing of the Application and the 
Request for the indication of provisional measures by Qatar.

5. In addition, by a letter dated 13 June 2018, the Registrar informed all 
Member States of the United Nations of the filing of the above-mentioned 
Application and Request for the indication of provisional measures.

6. Pursuant to Article 40, paragraph 3, of the Statute of the Court, the Regis-
trar notified the Member States of the United Nations, through the Secretary- 
General, of the filing of the Application, by transmission of the printed bilingual 
text thereof.

7. Since the Court included upon the Bench no judge of the nationality of 
either Party, each Party proceeded to exercise the right conferred upon it by 
Article 31, paragraph 3, of the Statute to choose a judge ad hoc to sit in the case. 
Qatar chose Mr. Yves Daudet and the UAE Mr. Jean-Pierre Cot.  

8. By its Order of 23 July 2018, the Court, having heard the Parties, indicated 
the following provisional measures:

“(1) The United Arab Emirates must ensure that
 (i) families that include a Qatari, separated by the measures adopted by 

the United Arab Emirates on 5 June 2017, are reunited;
 (ii) Qatari students affected by the measures adopted by the United Arab 

Emirates on 5 June 2017 are given the opportunity to complete their 
education in the United Arab Emirates or to obtain their educational 
records if they wish to continue their studies elsewhere; and

 (iii) Qataris affected by the measures adopted by the United Arab Emirates 
on 5 June 2017 are allowed access to tribunals and other judicial organs 
of the United Arab Emirates;

(2) Both Parties shall refrain from any action which might aggravate or 
extend the dispute before the Court or make it more difficult to resolve.” 
(I.C.J. Reports 2018 (II), pp. 433-434, para. 79.)

9. Pursuant to Article 43, paragraph 1, of the Rules of Court, the Registrar 
addressed to States parties to CERD the notifications provided for in Article 63, 
paragraph 1, of the Statute. In addition, in accordance with Article 69, para-
graph 3, of the Rules of Court, the Registrar addressed to the United Nations, 
through its Secretary-General, the notifications provided for in Article 34, para-
graph 3, of the Statute.

10. By an Order dated 25 July 2018, the President of the Court fixed 25 April 
2019 and 27 January 2020 as the respective time-limits for the filing in the case 
of a Memorial by Qatar and a Counter-Memorial by the UAE.  

11. On 22 March 2019, the UAE, referring to Article 41 of the Statute and 
Articles 73, 74 and 75 of the Rules of Court, also submitted a Request for the 
indication of provisional measures, in order to “preserve the UAE’s procedural 
rights” and “prevent Qatar from further aggravating or extending the dispute 
between the Parties pending a final decision in th[e] case”.

12. The Deputy-Registrar immediately communicated a copy of the said 
Request to the Government of Qatar. He also notified the Secretary-General of 
the United Nations of the filing of the UAE’s Request for the indication of pro-
visional measures.
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13. Qatar filed its Memorial in the case on 25 April 2019, within the time-limit 
fixed by the President of the Court.

14. On 30 April 2019, within the time-limit prescribed by Article 79, para-
graph 1, of the Rules of Court of 14 April 1978 as amended on 1 February 2001, 
the UAE presented preliminary objections to the jurisdiction of the Court and 
the admissibility of the Application. Consequently, by an Order of 2 May 2019, 
having noted that, by virtue of Article 79, paragraph 5, of the Rules of Court of 
14 April 1978 as amended on 1 February 2001, the proceedings on the merits 
were suspended, the President of the Court fixed 30 August 2019 as the time-limit 
within which Qatar could present a written statement of its observations and 
submissions on the preliminary objections raised by the UAE.

15. By its Order of 14 June 2019, the Court, having heard the Parties, rejected 
the Request for the indication of provisional measures submitted by the UAE 
on 22 March 2019.

16. Qatar filed a written statement of its observations and submissions on the 
preliminary objections raised by the UAE on 30 August 2019, within the 
time-limit fixed by the President of the Court.

17. By a letter dated 3 September 2019, the Registrar, acting pursuant to 
Article 69, paragraph 3, of the Rules of Court, transmitted to the Secretary- 
General of the United Nations copies of the written proceedings filed thus far in 
the case, and asked whether the Organization intended to present observations 
in writing under that provision in relation to the preliminary objections raised 
by the UAE. By a letter dated 27 September 2019, the Under-Secretary-General 
for Legal Affairs of the United Nations stated that the Organization did not 
intend to submit any observations in writing within the meaning of Article 69, 
paragraph 3, of the Rules of Court.

18. By a letter dated 19 August 2020, the Agent of the UAE, referring to 
Article 56 of the Rules of Court and Practice Directions IX and IXbis, expressed 
the wish of her Government to produce three new documents. By a letter dated 
24 August 2020, the Agent of Qatar informed the Court that his Government 
consented to the production of the three new documents by the UAE and 
expressed the wish of his Government also to produce four new documents 
under Article 56, paragraph 1, of the Rules of Court. By a letter dated 26 August 
2020, the Agent of the UAE informed the Court that her Government had no 
objection to the production of the four new documents by Qatar. Accordingly, 
the documents submitted by both Parties were added to the case file.  

19. Pursuant to Article 53, paragraph 2, of its Rules, the Court, after ascer-
taining the views of the Parties, decided that copies of the pleadings and the 
documents annexed would be made accessible to the public on the opening of 
the oral proceedings, with the exception of Annexes 163, 165-243, 247-263, 
265-271 and Exhibit B of Annex 272 of Qatar’s Memorial, and Exhibit A of 
Annex 272-A of Qatar’s Written Statement on the Preliminary Objections of the 
UAE.

20. Public hearings on the preliminary objections raised by the UAE were 
held by video link from 31 August 2020 to 7 September 2020, at which the 
Court heard the oral arguments and replies of:
For the UAE:  H.E. Ms Hissa Abdullah Ahmed Al-Otaiba, 

H.E. Mr. Abdalla Hamdan AlNaqbi, 
Ms Lubna Qassim Al Bastaki, 
Sir Daniel Bethlehem, 
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Mr. Scott Sheeran, 
Mr. Mathias Forteau.

For Qatar:  Mr. Mohammed Abdulaziz Al-Khulaifi, 
Mr. Pierre Klein, 
Ms Catherine Amirfar, 
Mr. Lawrence H. Martin, 
Mr. Nico Schrijver, 
Mr. Vaughan Lowe.

*

21. In the Application, the following claims were made by Qatar:

“65. Qatar, in its own right and as parens patriae of its citizens, respect-
fully requests the Court to adjudge and declare that the UAE, through its 
State organs, State agents, and other persons and entities exercising govern-
mental authority, and through other agents acting on its instructions or 
under its direction and control, has violated its obligations under Articles 2, 
4, 5, 6, and 7 of the CERD by taking, inter alia, the following unlawful 
actions:  

(a) Expelling, on a collective basis, all Qataris from, and prohibiting the 
entry of all Qataris into, the UAE on the basis of their national origin; 

(b) Violating other fundamental rights, including the rights to marriage 
and choice of spouse, freedom of opinion and expression, public health 
and medical care, education and training, property, work, participation 
in cultural activities, and equal treatment before tribunals;  
 

(c) Failing to condemn and instead encouraging racial hatred against 
Qatar and Qataris and failing to take measures that aim to combat 
prejudices, including by inter alia: criminalizing the expression of sym-
pathy toward Qatar and Qataris; allowing, promoting, and financing 
an international anti-Qatar public and social-media campaign; silenc-
ing Qatari media; and calling for physical attacks on Qatari entities; 
and  

(d) Failing to provide effective protection and remedies to Qataris to seek 
redress against acts of racial discrimination through UAE courts and 
institutions.  

66. Accordingly, Qatar respectfully requests the Court to order the UAE 
to take all steps necessary to comply with its obligations under CERD and, 
inter alia:
(a) Immediately cease and revoke the discriminatory measures, including 

but not limited to the directives against ‘sympathizing’ with Qataris, 
and any other national laws that discriminate de jure or de facto against 
Qataris on the basis of their national origin;
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(b) Immediately cease all other measures that incite discrimination (inclu-
ding media campaigns and supporting others to propagate discrimina-
tory messages) and criminalize such measures; 

(c) Comply with its obligations under the CERD to condemn publicly 
racial discrimination against Qataris, pursue a policy of eliminating 
racial discrimination, and adopt measures to combat such prejudice;  

(d) Refrain from taking any further measures that would discriminate 
against Qataris within its jurisdiction or control;  

(e) Restore rights of Qataris to, inter alia, marriage and choice of spouse, 
freedom of opinion and expression, public health and medical care, 
education and training, property, work, participation in cultural activ-
ities, and equal treatment before tribunals, and put in place measures 
to ensure those rights are respected;  
 

(f) Provide assurances and guarantees of non-repetition of the UAE’s ille-
gal conduct; and

(g) Make full reparation, including compensation, for the harm suffered as 
a result of the UAE’s actions in violation of the CERD.”

22. In the written proceedings on the merits, the following submissions were 
presented on behalf of the Government of Qatar in its Memorial:

“On the basis of the facts and legal arguments presented in this Memorial, 
Qatar, in its own right and as parens patriae of its citizens, respectfully 
requests the Court:
1. To adjudge and declare that the UAE, by the acts and omissions of its 

organs, agents, persons, and entities exercising governmental authority, 
and through other agents acting on its instructions or under its direc-
tion and control, is responsible for violations of the CERD, namely 
Articles 2 (1), 4, 5, 6 and 7, including by:

(a)  expelling, on a collective basis, all Qataris from the UAE;
(b) applying the Absolute Ban and Modified Travel Ban in violation of 

fundamental rights that must be guaranteed equally to all under the 
CERD, regardless of national origin, including the rights to family, 
freedom of opinion and expression, education and training, prop-
erty, work, and equal treatment before tribunals;  
 

(c) engaging in, sponsoring, supporting, and otherwise encouraging 
racial discrimination, including racially discriminatory incitement 
against Qataris, most importantly by criminalizing ‘sympathy’ with 
Qatar and orchestrating, funding, and actively promoting a cam-
paign of hatred against Qatar and Qataris, and thereby failing to 
nullify laws and regulations that have the effect of creating or per-
petuating racial discrimination, to take ‘all appropriate’ measures 
to combat the spread of prejudice and negative stereotypes, and to 
promote tolerance, understanding and friendship; and  
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(d) failing to provide access to effective protection and remedies to 
Qataris to seek redress against acts of racial discrimination under 
the CERD through UAE tribunals or institutions, including the 
right to seek reparation;  

2. To adjudge and declare that the UAE has violated the Court’s Order 
on Provisional Measures of 23 July 2018;  

3. And further to adjudge and declare that the UAE is obligated to cease 
its ongoing violations, make full reparation for all material and moral 
damage caused by its internationally wrongful acts and omissions 
under the CERD, and offer assurances and guarantees of non-  
repetition.

4. Accordingly, the Court is respectfully requested to order that the UAE:
 

(a) immediately cease its ongoing internationally wrongful acts and 
omissions in contravention of Articles 2 (1), 4, 5, 6, and 7 of the 
Convention as requested in Chapter VII;  

(b) provide full reparation for the harm caused by its actions, including 
(i) restitution by lifting the ongoing Modified Travel Ban as it applies 
to Qataris collectively based on their national origin; (ii) financial 
compensation for the material and moral damage suffered by Qatar 
and Qataris, in an amount to be quantified in a separate phase of 
these proceedings; and (iii) satisfaction in the forms of a declaration 
of wrongfulness and an apology to Qatar and the Qatari people, as 
requested in Chapter VII; and  

(c) provide Qatar with assurances and guarantees of non-repetition in 
written form as requested in Chapter VII.”

23. In the preliminary objections, the following submissions were presented 
on behalf of the Government of the UAE:

“239. On the basis of each of the three independent preliminary objec-
tions explained above, the United Arab Emirates respectfully requests the 
Court to adjudge and declare that the Court lacks jurisdiction over Qatar’s 
Application of 11 June 2018 and that the Application is inadmissible.  

240. The United Arab Emirates reserves the right to amend and supplement 
this submission in accordance with the provisions of the Statute and the Rules 
of Court. The United Arab Emirates also reserves the right to submit further 
objections to the jurisdiction of the Court and to the admissibility of Qatar’s 
claims if the case were to proceed to any subsequent phase.”

24. In the written statement of its observations and submissions on the pre-
liminary objections, the following submissions were presented on behalf of the 
Government of Qatar:

“For the reasons described above, Qatar respectfully requests that the 
Court:
1. Reject the Preliminary Objections presented by the UAE;  
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2. Hold that it has jurisdiction to hear the claims presented by Qatar as 
set out in the Memorial, and that these claims are admissible; and  

3. Proceed to hear those claims on the merits.”
25. At the oral proceedings on the preliminary objections, the following sub-

missions were presented by the Parties:
On behalf of the Government of the UAE,

at the hearing of 4 September 2020:
“The United Arab Emirates respectfully requests the Court to adjudge 

and declare that the Court lacks jurisdiction to address the claims brought 
by the State of Qatar by its Application dated 11 June 2018.”

On behalf of the Government of Qatar,

at the hearing of 7 September 2020:
“In accordance with Article 60 of the Rules of Court, for the reasons 

explained in our Written Statement of 30 August 2019 and during these 
hearings, Qatar respectfully asks the Court to:
(a) Reject the Preliminary Objections presented by the UAE;  

(b) Hold that it has jurisdiction to hear the claims presented by Qatar as 
set out in its Application and Memorial; and

(c) Proceed to hear those claims on the merits;
(d) Or, in the alternative, reject the Second Preliminary Objection pre-

sented by the UAE and hold, in accordance with the provisions of 
Article 79ter, paragraph 4, of the Rules of Court, that the First Prelim-
inary Objection submitted by the UAE does not possess an exclusively 
preliminary character.”

* * *

I. Introduction

A. Factual Background

26. On 5 June 2017, the UAE issued a statement (hereinafter the 
“5 June 2017 statement”) which provided, in relevant part, that  

“based on the insistence of the State of Qatar to continue to under-
mine the security and stability of the region and its failure to honour 
international commitments and agreements, it has been decided to 
take the following measures that are necessary for safeguarding the 
interests of the [Gulf Cooperation Council] States in general and those 
of the brotherly Qatari people in particular:
 .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . 
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2. Preventing Qatari nationals from entering the UAE or crossing 
its point of entry, giving Qatari residents and visitors in the UAE 
14 days to leave the country for precautionary security reasons. 
The UAE nationals are likewise banned from traveling to or stay-
ing in Qatar or transiting through its territories.”  

The Gulf Cooperation Council (hereinafter the “GCC”) is an intergov-
ernmental political and economic union of which Qatar and the UAE 
were founding members in 1981, along with the Kingdom of Bahrain, the 
State of Kuwait, the Sultanate of Oman and the Kingdom of Saudi Ara-
bia.

27. In addition, the 5 June 2017 statement announced the severance of 
diplomatic relations with Qatar, in support of actions taken by the 
 Kingdom of Bahrain and the Kingdom of Saudi Arabia, giving Qatari 
diplomats 48 hours to leave the UAE. It also proclaimed the “[c]losure of 
UAE airspace and seaports for all Qataris in 24 hours and banning [of] 
all Qatari means of transportation, coming to or leaving the UAE, from 
crossing, entering or leaving the UAE territories”.  
 

28. The 5 June 2017 statement explained:

“The UAE is taking these decisive measures as a result of the Qatari 
authorities’ failure to abide by the Riyadh Agreement on returning 
GCC diplomats to Doha and its Complementary Arrangement 
in 2014, and Qatar’s continued support, funding and hosting of terror 
groups, primarily Islamic Brotherhood, and its sustained endeavours 
to promote the ideologies of Daesh and Al Qaeda across its direct 
and indirect media in addition to Qatar’s violation of the statement 
issued at the US-Islamic Summit in Riyadh on May 21st, 2017 on 
countering terrorism in the region and considering Iran a state spon-
sor of terrorism. The UAE measures are taken as well based on Qatari 
authorities’ hosting of terrorist elements and meddling in the affairs 
of other countries as well as their support of terror groups — policies 
which are likely to push the region into a stage of unpredictable con-
sequences.”  
 
 

29. According to an announcement posted on the website of the Minis-
try of Foreign Affairs and International Co-operation of the UAE on 
11 June 2017, the President of the UAE had “instructed the authorities 
concerned to take into consideration the humanitarian circumstances of 
Emirati- Qatari joint families”. The announcement further provided that 
“the Ministry of the Interior ha[d] set up a telephone line . . . to receive 
such cases and take appropriate measures to help them”. In a statement 
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dated 5 July 2018, the Ministry of Foreign Affairs and International 
Co-operation of the UAE specified that   

“[s]ince its announcement on June 5, 2017 . . . the UAE has instituted 
a requirement for all Qatari citizens overseas to obtain prior permis-
sion for entry into the UAE. Permission may be granted for a limited- 
duration period, at the discretion of the UAE [G]overnment.”  

The statement added that

“Qatari citizens already resident in the UAE need not apply for 
permission to continue residence in the UAE. However, all Qatari 
citizens resident in the UAE are encouraged to obtain prior permis-
sion for re-entry into UAE territory. All applications for entry clear-
ance may be made through the telephone hotline announced on 
June 11, 2017.”  
 

30. The UAE took certain additional measures relating to Qatari media 
and speech in support of Qatar. In this regard, on 6 June 2017, the Attor-
ney General of the UAE issued a statement indicating that expressions of 
sympathy for the State of Qatar or objections to the measures taken by 
the UAE against the Qatari Government were considered crimes punish-
able by imprisonment and a fine. The UAE blocked several websites 
operated by Qatari companies, including those run by Al Jazeera Media 
Network. On 6 July 2017, the Abu Dhabi Department of Economic 
Development issued a circular prohibiting the broadcasting of certain 
television channels operated by Qatari companies.  
 

31. On 8 March 2018, Qatar deposited a communication with the Com-
mittee on the Elimination of Racial Discrimination (hereinafter the 
“CERD Committee”) under Article 11 of the Convention, requesting that 
the UAE take all necessary steps to end the measures enacted and imple-
mented since 5 June 2017. According to Article 11, paragraph 1, of 
CERD, “[i]f a State Party considers that another State Party is not giving 
effect to the provisions of this Convention, it may bring the matter to the 
attention of the Committee”. The UAE, through its responses dated 
29 November 2018, 14 January 2019 and 19 March 2019, requested “the 
Committee to dismiss Qatar’s Article 11 Communication for lack [of] 
jurisdiction and/or lack of admissibility”.  

32. On 11 June 2018, Qatar filed an Application in the Registry of the 
Court instituting the present proceedings (see paragraph 1 above).

33. In its decision on jurisdiction with regard to Qatar’s inter-State 
communication, dated 27 August 2019, the CERD Committee con-
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cluded that “it ha[d] jurisdiction to examine the exceptions of inadmissi-
bility raised by the Respondent State” (Decision on the jurisdiction of the 
Committee over the inter-State communication submitted by Qatar against 
the UAE dated 27 August 2019, UN doc. CERD/C/99/3, para. 60). In its 
decision on the admissibility of the inter-State communication, also dated 
27 August 2019, the CERD Committee concluded as follows:  

“64. In respect of the inter-state communication submitted on 
8 March 2018 by Qatar against the United Arab Emirates, the Com-
mittee rejects the exceptions raised by the Respondent State concern-
ing the admissibility of the inter-state communication.

65. The Committee requests its Chairperson to appoint, in accord-
ance with article 12 (1) of the Convention, the members of an ad hoc 
Conciliation Commission, which shall make its good offices available 
to the States concerned with a view to an amicable solution of the 
matter on the basis of the States parties’ compliance with the Con-
vention.” (Decision on the admissibility of the inter-State communi-
cation submitted by Qatar against the UAE dated 27 August 2019, 
UN doc. CERD/C/99/4, paras. 64-65.)

34. By a Note Verbale dated 27 April 2020, addressed by the Perma-
nent Mission of the UAE in Geneva to the Office of the High Commis-
sioner for Human Rights, the Permanent Mission “note[d] with 
appreciation the [Office’s] Note Verbale of 9 April 2020 advising that the 
ad hoc Conciliation Commission has been appointed by the Chair of the 
Committee, and has been effective since 1 March 2020”.

B. The Jurisdictional Basis Invoked  
and the Preliminary Objections Raised

35. Qatar asserts that the Court has jurisdiction over its Application 
pursuant to Article 22 of CERD, which provides:

“Any dispute between two or more States Parties with respect to 
the interpretation or application of this Convention, which is not set-
tled by negotiation or by the procedures expressly provided for in this 
Convention, shall, at the request of any of the parties to the dispute, 
be referred to the International Court of Justice for decision, unless 
the disputants agree to another mode of settlement.”  

36. Qatar and the UAE are parties to CERD. Qatar acceded to this 
Convention on 22 July 1976 without entering any reservation. The UAE 
did so on 20 June 1974 without entering any reservation relevant to the 
present proceedings.

37. Qatar contends that there is a dispute between the Parties with 
respect to the interpretation and application of CERD and that the Par-
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ties have been unable to settle this dispute despite Qatar’s attempts to 
negotiate with the UAE.

38. At the present stage of these proceedings, the UAE asks the Court 
to adjudge and declare that the Court lacks jurisdiction to address the 
claims brought by Qatar on the basis of two preliminary objections. In its 
first preliminary objection, the UAE maintains that the Court lacks juris-
diction ratione materiae over the dispute between the Parties because the 
alleged acts do not fall within the scope of CERD. In its second prelimi-
nary objection, the UAE asserts that Qatar failed to satisfy the proce-
dural preconditions of Article 22 of CERD.  

39. The Court notes that, in its written pleadings, the UAE had also 
included an objection to admissibility on the ground that Qatar’s claims 
constitute an abuse of process. However, during the oral proceedings, 
counsel for the UAE stated that it was not pursuing an allegation of 
abuse of process at this stage of the proceedings.

40. Before addressing the preliminary objections of the UAE, the Court 
will determine the subject-matter of the dispute.

II. Subject- Matter of the Dispute

41. Pursuant to Article 40, paragraph 1, of the Statute and Article 38, 
paragraph 1, of the Rules of Court, an applicant is required to indicate 
the subject of a dispute in its application. The Rules of Court also require 
that an application “specify the precise nature of the claim, together with 
a succinct statement of the facts and grounds on which the claim is based” 
(Article 38, paragraph 2, of the Rules of Court). A Memorial “shall con-
tain a statement of the relevant facts, a statement of law, and the submis-
sions” (Article 49, paragraph 1, of the Rules of Court).  

42. It is for the Court itself to determine on an objective basis the subject- 
matter of the dispute between the parties, by isolating the real issue in the 
case and identifying the object of the applicant’s claims. In doing so, the 
Court examines the application, as well as the written and oral pleadings 
of the parties, while giving particular attention to the formulation of the 
dispute chosen by the applicant. It takes account of the facts that the 
applicant presents as the basis for its claims. The matter is one of sub-
stance, not of form (Application of the International Convention for the 
Suppression of the Financing of Terrorism and of the International Conven-
tion on the Elimination of All Forms of Racial Discrimination (Ukraine v. 
Russian Federation), Preliminary Objections, Judgment, I.C.J. Reports 
2019 (II), p. 575, para. 24; Immunities and Criminal Proceedings (Equato-
rial Guinea v. France), Preliminary Objections, Judgment, I.C.J. Reports 
2018 (I), pp. 308-309, para. 48).

* *
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43. According to the Applicant, its “Application concerns a legal dis-
pute between Qatar and the UAE regarding the UAE’s deliberate and 
flagrant violations of the CERD”. It claims that “[t]he UAE has enacted 
and implemented a series of discriminatory measures directed at Qataris 
based expressly on their national origin — measures that remain in effect 
to this day”.

44. Qatar further characterizes the subject- matter of the dispute in the 
written statement of its observations and submissions on the preliminary 
objections as follows:

“As Qatar explained in its Application, Memorial, and during the 
provisional measures phase of the proceedings, Qatar’s claims are 
based on acts and omissions of the UAE that discriminate against 
Qataris on the basis of national origin and in violation of Arti-
cles 2, 4, 5, 6, and 7 of the CERD. These acts and omissions include, 
in particular, the collective expulsion of Qataris from the UAE pur-
suant to its 5 June Directive (the ‘Expulsion Order’); the absolute ban 
on entry to the UAE by Qataris (the ‘Absolute Travel Ban’), which 
was later modified by the imposition of a ‘hotline’ and website pro-
cedure that continue to restrict Qataris’ entry into the UAE on an 
arbitrary and discriminatory basis (the ‘Modified Travel Ban’); and 
the enactment of measures encouraging anti-Qatari hate propaganda 
and prejudice, and suppressing Qatari media and speech deemed to 
support Qatar (including, respectively, the ‘Anti-Qatari Incitement 
Campaign’, the ‘Anti-Sympathy Law’, and the ‘Block on Qatari 
Media’).”  
 
 
 
 
 

45. Qatar states that the measures it describes as the “expulsion order” 
and the “travel bans”, by their express reference to Qatari nationals, dis-
criminate against Qataris on the basis of their current nationality. It 
points out that the definition of “racial discrimination” contained in Arti-
cle 1, paragraph 1, of CERD includes discrimination on the basis of 
national origin. Qatar maintains that “nationality” is encompassed within 
the phrase “national origin”.  

46. Qatar also alleges that the UAE directly targeted Qatari media cor-
porations by blocking access to their websites and broadcasts in all or 
part of the UAE’s territory. It maintains that these measures were 
imposed “on racially discriminatory grounds” and that CERD extends to 
racial discrimination against “institutions”, which it considers to include 
corporations.  
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47. Qatar also points out that CERD applies to measures that are not 
framed as distinctions on the basis of a protected ground but have in fact 
the purpose or effect of racial discrimination. It maintains that, regardless 
of whether the measures imposed by the UAE are explicitly based on 
Qatari nationality, they have the purpose or effect of nullifying or impair-
ing the rights and freedoms of persons of Qatari national origin, in the 
sense of their Qatari heritage and culture. It contends that such measures 
give rise to “indirect discrimination”.  

48. As one part of its claim of indirect discrimination, Qatar asserts 
that the measures which discriminate on the basis of current Qatari 
nationality violate the UAE’s obligations under CERD for another inde-
pendent reason, “because they have an unjustifiable disparate impact on 
individuals of Qatari origin, in the sense of their heritage and culture”.  
 

49. As further support for its claim of indirect discrimination, Qatar 
maintains that a number of measures imposed by the UAE encourage 
anti-Qatari propaganda and suppress speech deemed to be in support of 
Qatar. It refers to the ban on Qatari media corporations as well as a 
6 June 2017 announcement of the Attorney General of the UAE which 
stated that persons “expressing sympathy, bias or affection for” the State 
of Qatar or “objecting to the . . . measures . . . taken [by the UAE] against 
the Qatari [G]overnment” are considered to have committed crimes pun-
ishable by imprisonment and a fine (see paragraph 30 above). Qatar con-
tends that, although this statement refers to the “Qatari Government”, it 
is “clearly understood as a reference to Qatar qua State and Qatar qua 
Qataris”. Additionally, Qatar alleges that the UAE has attempted to 
incite discrimination against Qataris, referring to statements in social and 
traditional media by persons it identifies as officials of the UAE, which it 
considers to be attributable to the UAE.  
 
 

50. Qatar points out that the UAE’s measures are not exclusively 
addressed to Qataris on the basis of their current nationality and asserts 
that it has from the beginning framed its case to include a claim of unjus-
tifiable disparate impact. It alleges that the measures imposed by the 
UAE penalize persons of Qatari national origin based on their identifica-
tion with Qatari national traditions and culture, their Qatari accent or 
their Qatari dress. It further alleges that these measures discriminate 
against persons who are not Qatari citizens on the basis of their cultural 
identification as “Qataris”.  

*
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51. The UAE asserts that the subject-matter of the dispute is alleged 
discrimination on the basis of current Qatari nationality, a term that, in 
its view, is distinct from “national origin”. It contends that claims arising 
from the measures that Qatar describes as the “expulsion order” and the 
“travel bans” are founded on differential treatment of persons based on 
their Qatari nationality.  
 

52. The UAE maintains that Qatar seeks to blur the distinction between 
the terms “nationality” and “national origin” by using the two terms 
interchangeably and by referring obliquely to “Qataris” in its written and 
oral pleadings.

53. The UAE acknowledges that it has imposed restrictions on websites 
of some Qatari media corporations, stating that it did so on the basis of 
content restrictions, pursuant to UAE law. It considers that measures 
that address corporations do not fall within the definition of racial dis-
crimination contained in CERD and thus that Qatar’s claims with respect 
to the measures to restrict transmissions of Qatari media corporations are 
outside the scope of CERD.  
 

54. The UAE also maintains that the restrictions on Qatari media and 
the other facts that Qatar invokes in support of its allegations of incite-
ment and suppression of free speech, even if established, are not indica-
tive of a claim of racial discrimination, but rather must be assessed in the 
context of the UAE’s conviction that Qatar supports terrorism, extrem-
ism and intervention. It points out that Qatar itself frames its allegation 
of incitement by accusing the UAE of “media attacks on Qatar” and the 
dissemination of false reports “accusing Qatar of support for terrorism”. 
It notes that the 6 June 2017 statement of the Attorney General of the 
UAE relates to persons who express support for the State of Qatar, not 
to persons of Qatari national origin.  
 
 

55. The UAE accepts that disguised discrimination against members of 
a protected group would fall within the scope of CERD. However, it con-
tends that, in the present case, the subject-matter of the dispute is limited 
to alleged direct discrimination on the basis of current nationality and 
does not extend to “indirect discrimination” because this is not the case 
that Qatar has pleaded. According to the UAE, Qatar has introduced 
legal arguments relating to “indirect discrimination” because its claim of 
direct discrimination on the basis of national origin does not withstand 
scrutiny.  

* *
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56. As can be seen from Qatar’s characterization of the subject- matter 
of the dispute (see paragraph 44 above), Qatar makes three claims of 
racial discrimination. The first is its claim arising out of the “travel bans” 
and “expulsion order”, which make express reference to Qatari nationals. 
The second is its claim arising from the restrictions on Qatari media cor-
porations. Qatar’s third claim is that the measures taken by the UAE, 
including the measures on which Qatar bases its first and second claims, 
result in “indirect discrimination” on the basis of Qatari national origin. 
In order to determine the subject- matter of the dispute, the Court will 
consider these three claims in turn.  

57. As noted above (see paragraph 45), Qatar states that the “expulsion 
order” and the “travel bans”, by their express reference to Qatari nation-
als, discriminate against Qataris on the basis of their current nationality. 
The UAE acknowledges that these measures differentiate between Qataris 
and other persons on the basis of their current nationality, but does not 
agree that the measures violate its obligations under CERD. The Parties’ 
characterization of the basis for the challenged measures is consistent 
with the text of the measures themselves, which refer, inter alia, to “Qatari 
residents and visitors”, “Qatari nationals”, “Qataris”, “Qatari citizens” 
and “travellers holding Qatari passports”.  
 
 

58. As to Qatar’s first claim, taking into account Qatar’s characteriza-
tion of these measures and the facts on which it relies in support of its 
claim that the measures that it describes as the “expulsion order” and the 
“travel bans” discriminate against Qataris on the basis of their current 
nationality, in violation of the UAE’s obligations under CERD, as well as 
the characterization by the Respondent, the Court considers that the Par-
ties hold opposing views over this claim.  
 

59. With regard to Qatar’s second claim, the Court has noted that the 
UAE does not deny that it imposed measures to restrict broadcasting and 
internet programming by certain Qatari media corporations. The Parties 
disagree, however, on whether those measures directly targeted these 
media corporations in a racially discriminatory manner, in violation of 
the UAE’s obligations under CERD.  
 

60. As to its third claim, as noted above, Qatar maintains that the subject- 
matter of the dispute encompasses Qatar’s assertion that the “expulsion 
order” and the “travel bans” give rise to “indirect discrimination” against 
persons of Qatari national origin, independent of the claim of racial dis-
crimination on the basis of current nationality. The UAE, however, 
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maintains that this claim of “indirect discrimination” is not part of the 
case presented in Qatar’s Application.  

61. The Court observes that the subject-matter of a dispute is not lim-
ited by the precise wording that an applicant State uses in its application. 
The Rules of Court provide an applicant State with some latitude to 
develop the allegations in its application, so long as it does not “trans-
form the dispute brought before the Court by the application into another 
dispute which is different in character” (Land and Maritime Boundary 
between Cameroon and Nigeria (Cameroon v. Nigeria), Preliminary Objec-
tions, Judgment, I.C.J. Reports 1998, pp. 318-319, paras. 98 and 99).  

62. Qatar’s Application did not expressly set out Qatar’s contention 
that the “travel bans” and “expulsion order” give rise to “indirect dis-
crimination” against Qataris on a basis other than nationality. Qatar 
explains that it developed this argument in its Memorial in response to 
arguments made by the UAE during the provisional measures phase of 
the case. In addition, Qatar’s Request for the indication of provisional 
measures, filed on the same day as the Application, requested the Court 
to order that the UAE cease “all conduct that could result, directly or 
indirectly, in any form of racial discrimination against Qatari individuals 
and entities”.  

63. The Court considers that the Rules of Court do not preclude Qatar 
from refining the legal arguments presented in its Application or advanc-
ing new arguments in response to those made by the UAE, thereby mak-
ing explicit the contention that the measures that Qatar describes as the 
“travel bans” and “expulsion order” give rise to “indirect discrimination” 
against persons of Qatari national origin, in violation of the UAE’s obli-
gations under CERD.  

64. The Court turns next to Qatar’s other allegations of “indirect dis-
crimination” against persons of Qatari national origin. Qatar brings these 
allegations on the basis of the restrictions on Qatari media corporations 
and other measures that, in its view, attack freedom of expression, incite 
anti-Qatari sentiment, and criminalize speech deemed to be in favour of 
Qatar or critical of the UAE’s policies towards Qatar, as well as state-
ments by the UAE or its officials that express or condone anti-Qatari hate 
speech and propaganda.  
 

65. The Court notes that Qatar made specific references in its Applica-
tion to the 6 June 2017 statement by the Attorney General of the UAE, 
the restrictions on Qatari media corporations, the UAE’s “media defama-
tion” campaign against Qatar and alleged statements by UAE officials 
fostering anti-Qatari sentiment.  

6 Ord_1221.indb   466 Ord_1221.indb   46 4/08/22   08:264/08/22   08:26



93  application of the cerd (judgment)

26

66. The Parties address these contentions in their written and oral 
pleadings. Although Qatar acknowledges that the statement by the 
Attorney General of the UAE refers to criminal penalties for support-
ing the Qatari Government, not Qataris, it asserts that the risk of crim-
inal penalties has a chilling effect and potentially alienates Qataris from 
their Emirati friends and family. It introduces several witness state-
ments to substantiate its claims. In support of its contention that the 
UAE has fostered anti-Qatari sentiment, Qatar attaches to its Memo-
rial a number of social media posts from persons it describes as UAE 
officials in which the authors criticize Qatar. Qatar claims that these 
statements formed part of a wider media campaign directed against it. 
It asserts that this criticism of Qatar has resulted in hate messages 
directed towards persons of Qatari national origin. Qatar also claims 
that the restrictions on Qatari media corporations have interfered with 
the free expression of Qatari ideas and culture in a broader sense and 
have contributed to the climate of fear which persons of Qatari national 
origin are said to have experienced as a result of the other measures 
that the UAE has taken.  
 
 
 

67. The UAE does not dispute that its Attorney General made the 
statement to which Qatar objects. It acknowledges that it has made 
“adverse comments directed towards the State of Qatar and its behav-
iour” and that “others within its territory may have made similar com-
ments against the State of Qatar”. It does not accept, however, that such 
comments about another State can give rise to a claim of racial discrimi-
nation under CERD. The UAE also refutes Qatar’s allegations of certain 
instances in which individuals claim to have been arrested, mistreated or 
to have suffered other negative consequences in the UAE for expressing 
sympathy with Qatar and adds that in any case the persons concerned are 
not of Qatari nationality or alleged to be of Qatari national origin. The 
UAE also argues that, by invoking the restrictions on Qatari media cor-
porations in support of its claim of “indirect discrimination”, Qatar has 
presented a new argument that does not form part of the case pleaded in 
its Application.  
 
 

68. In its Application, Qatar alleges that the restrictions imposed on 
Qatari media corporations violate the freedom of expression of Qataris 
(see paragraphs 64-65 above). As the Court previously noted (see para-
graph 63 above), the Rules of Court do not preclude Qatar from refining 
the legal arguments presented in its Application or advancing new argu-
ments.
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69. Taking into account the Application and the written and oral plead-
ings, as well as the facts asserted by Qatar, the Court considers that the 
Parties hold opposing views over Qatar’s claim that the UAE has engaged 
in “indirect discrimination” against persons of Qatari national origin, in 
violation of its obligations under CERD.  

70. In view of the preceding analysis, the Court concludes that the Par-
ties disagree in respect of Qatar’s three claims that the UAE has violated 
its obligations under CERD: first, the claim that the measures that Qatar 
describes as the “expulsion order” and the “travel bans”, by their express 
references to Qatari nationals, discriminate against Qataris on the basis 
of their current nationality; secondly, the claim that the UAE imposed 
racially discriminatory measures on certain Qatari media corporations; 
and thirdly, the claim that the UAE has engaged in “indirect discrimina-
tion” against persons of Qatari national origin by taking these measures 
and other measures summarized in paragraph 64. The Parties’ disagree-
ments in respect of these claims form the subject-matter of the dispute.  
 
 

III. First Preliminary Objection: 
Jurisdiction Ratione MateRiae

71. The Court will now consider whether it has jurisdiction ratione 
materiae over the dispute under Article 22 of CERD.

72. In order to determine whether the dispute is one with respect to the 
interpretation or application of CERD, under its Article 22, the Court 
will examine whether each of the above claims falls within the scope of 
CERD (Application of the International Convention for the Suppression of 
the Financing of Terrorism and of the International Convention on the 
Elimination of All Forms of Racial Discrimination (Ukraine v. Russian 
Federation), Preliminary Objections, Judgment, I.C.J. Reports 2019 (II), 
p. 595, paras. 94-95). The Court will address Qatar’s claims in the order 
mentioned above (see paragraph 70).

73. The Court observes that, as far as the first claim of Qatar is con-
cerned, the Parties disagree on whether the term “national origin” in 
Article 1, paragraph 1, of the Convention encompasses current national-
ity. In respect of the second claim of Qatar, the Parties disagree on 
whether the scope of the Convention extends to Qatari media corpora-
tions. Finally, in respect of the third claim, the Parties disagree on whether 
the measures of which Qatar complains give rise to “indirect discrimina-
tion” against Qataris on the basis of their national origin. The Court will 
examine each of these questions with a view to ascertaining whether it has 
jurisdiction ratione materiae in the present case.  
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A. The Question whether the Term “National Origin” 
Encompasses Current Nationality

74. Qatar is of the view that the term “national origin”, in the defini-
tion of racial discrimination in Article 1, paragraph 1, of the Convention, 
encompasses current nationality and that the measures of which Qatar 
complains thus fall within the scope of CERD. The UAE argues that the 
term “national origin” does not include current nationality and that the 
Convention does not prohibit differentiation based on the current nation-
ality of Qatari citizens, as complained of by Qatar in this case. Thus, the 
Parties hold opposing views on the meaning and scope of the term 
“national origin” in Article 1, paragraph 1, of the Convention, which 
reads:  

“In this Convention, the term ‘racial discrimination’ shall mean any 
distinction, exclusion, restriction or preference based on race, colour, 
descent, or national or ethnic origin which has the purpose or effect 
of nullifying or impairing the recognition, enjoyment or exercise, on 
an equal footing, of human rights and fundamental freedoms in the 
political, economic, social, cultural or any other field of public life.”  

* *

75. In order to determine its jurisdiction ratione materiae in this case, 
the Court will interpret CERD and specifically the term “national origin” 
in Article 1, paragraph 1, thereof by applying the rules on treaty interpre-
tation enshrined in Articles 31 and 32 of the Vienna Convention on the 
Law of Treaties (hereinafter the “Vienna Convention”). Although that 
Convention is not in force between the Parties and is not, in any event, 
applicable to treaties concluded before it entered into force, such as 
CERD, it is well established that Articles 31 and 32 of the Vienna Con-
vention reflect rules of customary international law (Application of the 
International Convention for the Suppression of the Financing of Terrorism 
and of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Ukraine v. Russian Federation), Preliminary 
Objections, Judgment, I.C.J. Reports 2019 (II), p. 598, para. 106; Immuni-
ties and Criminal Proceedings (Equatorial Guinea v. France), Preliminary 
Objections, Judgment, I.C.J. Reports 2018 (I), pp. 320-321, para. 91; 
Question of the Delimitation of the Continental Shelf between Nicaragua 
and Colombia beyond 200 Nautical Miles from the Nicaraguan Coast 
(Nicaragua v. Colombia), Preliminary Objections, Judgment, I.C.J. Reports 
2016 (I), p. 116, para. 33).

76. The Court will interpret the term “national origin” by reference, 
first, to the elements set out in Article 31 of the Vienna Convention, 
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which states the general rule of treaty interpretation. Only then will the 
Court turn to the supplementary means of interpretation provided for in 
Article 32 in order to confirm the meaning resulting from that process, or 
to remove ambiguity or obscurity, or to avoid a manifestly absurd or 
unreasonable result (Immunities and Criminal Proceedings (Equatorial 
Guinea v. France), Preliminary Objections, Judgment, I.C.J. Reports 
2018 (I), p. 321, para. 91; Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Bosnia and Herzegovina v. Ser-
bia and Montenegro), Judgment, I.C.J. Reports 2007 (I), pp. 109-110, 
para. 160).

77. The Court will also examine the practice of the CERD Committee 
and of regional human rights courts. In their pleadings, the Parties 
expressed different opinions on that practice in relation to the interpreta-
tion of the term “national origin” in Article 1, paragraph 1, of the Con-
vention. The Court recalls that, in its jurisprudence, it has taken into 
account the practice of committees established under human rights con-
ventions, as well as the practice of regional human rights courts, in so far 
as this was relevant for the purposes of interpretation (Ahmadou Sadio 
Diallo (Republic of Guinea v. Democratic Republic of the Congo), Com-
pensation, Judgment, I.C.J. Reports 2012 (I), p. 331, para. 13; pp. 334-335, 
para. 24; p. 337, para. 33, and pp. 339-340, para. 40; Questions relating to 
the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, 
I.C.J. Reports 2012 (II), pp. 457-458, para. 101; Ahmadou Sadio Diallo 
(Republic of Guinea v. Democratic Republic of the Congo), Merits, Judg-
ment, I.C.J. Reports 2010 (II), pp. 663-664, para. 66; Legal Consequences 
of the Construction of a Wall in the Occupied Palestinian Territory, Advi-
sory Opinion, I.C.J. Reports 2004 (I), p. 179, para. 109, and pp. 192-193, 
para. 136).

1. The term “national origin” in accordance with its ordinary meaning, read 
in its context and in the light of the object and purpose of CERD

78. The Court recalls that Article 31, paragraph 1, of the Vienna Con-
vention provides that “[a] treaty shall be interpreted in good faith in 
accordance with the ordinary meaning to be given to the terms of the 
treaty in their context and in the light of its object and purpose”. The 
Court’s interpretation must take account of all these elements considered 
as a whole (Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), 
Preliminary Objections, Judgment, I.C.J. Reports 2017, p. 29, para. 64).

* *

79. According to the UAE, the ordinary meaning of the term “national 
origin” does not encompass current nationality, because the latter con-
cept refers to a legal relationship with a State in the sense of citizenship, 
whereas national origin denotes “an association with a nation of people, 
not a State”. In the Respondent’s view, the five authentic texts of “the 
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Convention confirm that the drafters drew a distinction between the term 
“national origin”, as used in Article 1, paragraph 1, and Article 5 of the 
Convention, and “nationality”, as used in Article 1, paragraph 3, of the 
Convention. In its view, the definition of racial discrimination in the Con-
vention refers only to characteristics that are inherent and immutable, 
namely race, colour, descent, or national or ethnic origin. Nationality, on 
the other hand, is a legal bond that can change over time. Lastly, the 
Respondent considers that the Convention’s title and Preamble confirm 
that it does not prohibit differentiation on the basis of an individual’s 
 current nationality, since it concerns racial discrimination. According to 
the Respondent, the Preamble reaffirms the overall aim of bringing racial 
discrimination to an end and makes no mention of discrimination based 
on current nationality. It thus argues that the term “national origin” as 
used in Article 1, paragraph 1, of CERD is “an individual’s permanent 
association with a particular nation of people” and does not include 
nationality in the sense of citizenship.  

80. In Qatar’s view, discrimination based on a person’s current nation-
ality falls within the prohibition of racial discrimination provided for in 
Article 1, paragraph 1, of the Convention. According to the Applicant, 
the term “national origin” refers to a person belonging to a nation by 
birth, or to the country from which he or she originates, as well as a per-
son’s current nationality or national affiliation. It contends that this term, 
as reproduced in the different languages of the Convention, does not refer 
only to the immutable characteristics of a person. Qatar further contends 
that paragraphs 2 and 3 of Article 1, which exclude from the scope of the 
Convention any differentiation between citizens and non-citizens and at 
the same time prohibit discrimination against any particular nationality, 
would be deprived of any effet utile if current nationality were not cov-
ered by the term “national origin”. Relying on the Preamble, the Appli-
cant argues that it was the drafters’ intention that the Convention would 
not remain static but would form a comprehensive network of protec-
tions which would apply to racial discrimination, however it manifests, 
across different countries, contexts and time periods. According to the 
Applicant, excluding current nationality from the definition of racial dis-
crimination would permit States to put in place any discriminatory policy 
targeting individuals or groups with the characteristics expressly men-
tioned in Article 1, paragraph 1, of the Convention. The adoption of such 
policies could be justified officially by sole reference to current nationality 
rather than to the characteristics in question. The Applicant thus con-
cludes that the exclusion of nationality-based discrimination from the 
scope of the Convention would lead to absurd results wholly at odds with 
its purpose.  
 

* *
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81. As the Court has recalled on many occasions, “[i]nterpretation 
must be based above all upon the text of the treaty” (Territorial Dispute 
(Libyan Arab Jamahiriya/Chad), Judgment, I.C.J. Reports 1994, p. 22, 
para. 41). The Court observes that the definition of racial discrimination 
in the Convention includes “national or ethnic origin”. These references 
to “origin” denote, respectively, a person’s bond to a national or ethnic 
group at birth, whereas nationality is a legal attribute which is within the 
discretionary power of the State and can change during a person’s life-
time (Nottebohm (Liechtenstein v. Guatemala), Second Phase, Judgment, 
I.C.J. Reports 1955, pp. 20 and 23). The Court notes that the other ele-
ments of the definition of racial discrimination, as set out in Article 1, 
paragraph 1, of the Convention, namely race, colour and descent, are also 
characteristics that are inherent at birth.  
 

82. The Court will next turn to the context in which the term “national 
origin” is used in the Convention, in particular paragraphs 2 and 3 of 
Article 1, which provide that:

“2. This Convention shall not apply to distinctions, exclusions, 
restrictions or preferences made by a State Party to this Convention 
between citizens and non-citizens.  

3. Nothing in this Convention may be interpreted as affecting in 
any way the legal provisions of States Parties concerning nationality, 
citizenship or naturalization, provided that such provisions do not 
discriminate against any particular nationality.”  
 

83. The Court considers that these provisions support the interpreta-
tion of the ordinary meaning of the term “national origin” as not encom-
passing current nationality. While according to paragraph 3, the 
Convention in no way affects legislation concerning nationality, citizen-
ship or naturalization, on the condition that such legislation does not dis-
criminate against any particular nationality, paragraph 2 provides that 
any “distinctions, exclusions, restrictions or preferences” between citizens 
and non-citizens do not fall within the scope of the Convention. In the 
Court’s view, such express exclusion from the scope of the Convention of 
differentiation between citizens and non-citizens indicates that the Con-
vention does not prevent States parties from adopting measures that 
restrict the right of non-citizens to enter a State and their right to reside 
there — rights that are in dispute in this case — on the basis of their cur-
rent nationality.  

84. The Court will now examine the object and purpose of the Conven-
tion. The Court has frequently referred to the preamble of a convention 
to determine its object and purpose (Certain Iranian Assets (Islamic 
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Republic of Iran v. United States of America), Preliminary Objections, 
Judgment, I.C.J. Reports 2019 (I), p. 28, para. 57, and p. 38, para. 91; 
Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), 
Judgment, I.C.J. Reports 2014, p. 251, para. 56; Questions relating to the 
Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment, 
I.C.J. Reports 2012 (II), p. 449, para. 68).

85. It is recalled in the Preamble of CERD that

“the United Nations has condemned colonialism and all practices of 
segregation and discrimination associated therewith, in whatever 
form and wherever they exist, and that the Declaration on the Grant-
ing of Independence to Colonial Countries and Peoples of 14 Decem-
ber 1960 (General Assembly resolution 1514 (XV)) has affirmed and 
solemnly proclaimed the necessity of bringing them to a speedy and 
unconditional end”.

86. The Court notes that CERD was drafted against the backdrop of 
the 1960s decolonization movement, for which the adoption of resolu-
tion 1514 (XV) of 14 December 1960 was a defining moment (Legal Con-
sequences of the Separation of the Chagos Archipelago from Mauritius 
in 1965, Advisory Opinion, I.C.J. Reports 2019 (I), p. 132 para. 150). By 
underlining that “any doctrine of superiority based on racial differentia-
tion is scientifically false, morally condemnable, socially unjust and dan-
gerous, and that there is no justification for racial discrimination, in 
theory or in practice, anywhere”, the Preamble to the Convention clearly 
sets out its object and purpose, which is to bring to an end all practices 
that seek to establish a hierarchy among social groups as defined by their 
inherent characteristics or to impose a system of racial discrimination or 
segregation. The aim of the Convention is thus to eliminate all forms and 
manifestations of racial discrimination against human beings on the basis 
of real or perceived characteristics as of their origin, namely at birth.  
 
 

87. CERD, whose universal character is confirmed by the fact that 
182 States are parties to it, thus condemns any attempt to legitimize racial 
discrimination by invoking the superiority of one social group over 
another. Therefore, it was clearly not intended to cover every instance of 
differentiation between persons based on their nationality. Differentiation 
on the basis of nationality is common and is reflected in the legislation of 
most States parties.  

88. Consequently, the term “national origin” in Article 1, paragraph 1, 
of CERD, in accordance with its ordinary meaning, read in its context 
and in the light of the object and purpose of the Convention, does not 
encompass current nationality.
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2. The term “national origin” in the light of the travaux préparatoires as a 
supplementary means of interpretation

89. In light of the conclusion above, the Court need not resort to sup-
plementary means of interpretation. However, the Court notes that both 
Parties have carried out a detailed analysis of the travaux préparatoires of 
the Convention in support of their respective positions on the meaning 
and scope of the term “national origin” in Article 1, paragraph 1, of the 
Convention. Considering this fact and the Court’s practice of confirming, 
when it deems it appropriate, its interpretation of the relevant texts by 
reference to the travaux préparatoires (see, for example, Application of the 
International Convention on the Elimination of All Forms of Racial Dis-
crimination (Georgia v. Russian Federation), Preliminary Objections, 
Judgment, I.C.J. Reports 2011 (I), p. 128, para. 142, and pp. 129-130, 
para. 147), the Court will examine the travaux préparatoires of CERD in 
the present case.  

* *

90. According to the UAE, the various drafts of the definition of racial 
discrimination considered by the negotiators of the Convention did not 
refer to nationality in the political-legal sense of the term. The Respon-
dent recalls that the amendment jointly proposed by the United States of 
America and France in the course of the work of the Third Committee of 
the United Nations General Assembly (hereinafter the “Third Commit-
tee”), according to which “the expression ‘national origin’ does not mean 
‘nationality’ or ‘citizenship’”, was withdrawn in favour of an amendment 
adopted as the final text of Article 1. The Respondent adds that this with-
drawal was justified by the insertion of paragraphs 2 and 3 into the text 
of Article 1, which the two countries considered “entirely acceptable”.  

91. Qatar, for its part, asserts that the drafters of the Convention 
sought a broad and comprehensive definition of racial discrimination, 
which would leave no vulnerable group without protection, and they did 
not intend to exclude nationality-based discrimination from its scope. 
According to the Applicant, the fact that the proposed amendments seek-
ing to exclude nationality from the scope of the term “national origin” in 
the definition of racial discrimination were not adopted confirms that this 
term encompasses current nationality. As regards the joint amendment of 
the United States of America and France, which was withdrawn in favour 
of the current wording of Article 1, Qatar considers that it was in any 
event limited in scope, since it sought to prevent non-citizens from avail-
ing themselves of certain rights reserved for citizens and in no way sought 
to exclude differentiation based on current nationality from the scope of 
the Convention. Thus, in Qatar’s view, the travaux préparatoires confirm 
that the scope of the Convention extends to discrimination based on cur-

6 Ord_1221.indb   626 Ord_1221.indb   62 4/08/22   08:264/08/22   08:26



101  application of the cerd (judgment)

34

rent nationality, in particular where, as in the present case, a State singles 
out an entire group of non-citizens for discriminatory treatment.  
 

* *

92. The Court recalls that the Convention was drafted in three stages: 
first, as part of the work of the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities (hereinafter the “Sub-Commis-
sion”), then within the Commission on Human Rights (hereinafter the 
“Commission”) and, finally, within the Third Committee. 

93. In the view of the Court, the definition of racial discrimination con-
tained in the various drafts demonstrates that the drafters did in fact have 
in mind the differences between national origin and nationality. The 
Sub-Commission discussed at length the question whether the definition 
should refer solely to national origin or should also include nationality. 
Although some members were in favour of including the term “national-
ity” in the first draft definition of racial discrimination, this was only for 
specific cases of States composed of different nationalities. Indeed, several 
members of the Sub-Commission were of the opinion that the Conven-
tion should not seek to eliminate all differentiation based on nationality 
in the political-legal sense of the term, since in all countries a distinction 
was made between nationals and aliens. As a result, the draft presented 
by the Sub-Commission to the Commission did not refer to current 
nationality as a basis of racial discrimination:  

“In this Convention the term ‘racial discrimination’ shall mean any 
distinction, exclusion, restriction or preference based on race, colour, 
national or ethnic origin (and in the case of States composed of dif-
ferent nationalities discrimination based on such difference) which has 
the purpose or effect of nullifying or impairing the recognition, enjoy-
ment or exercise, on an equal footing, of human rights and funda-
mental freedoms in political, economic, social, cultural or any other 
field of public life set forth inter alia in the Universal Declaration of 
Human Rights.” (“Draft International Convention on the Elimina-
tion of All Forms of Racial Discrimination”, annexed to the Report 
of the Sixteenth Session of the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities to the Commission on Human 
Rights, 13-31 January 1964, UN doc. E/CN.4/873, E/CN.4/Sub.2/241, 
11 February 1964, p. 46.)  
 

94. The Court notes that the question of the scope of the term “national 
origin” arose again during the work of the Commission. The Court 
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observes that it is clear from the Commission’s discussions that the 
expression “national origin” refers not to nationality but to country of 
origin (United Nations, Commission on Human Rights, Report on the 
Twentieth Session, 17 February-18 March 1964, doc. E/3878, E/CN.4/874, 
pp. 24-25, para. 85). Accordingly, the draft Convention presented by the 
Commission to the Third Committee contained the following definition 
of racial discrimination, which sought to exclude nationality from the 
scope of the term “national origin”:

“In this Convention the term ‘racial discrimination’ shall mean any 
distinction, exclusion, restriction or preference based on race, colour, 
[national] or ethnic origin which has the purpose or effect of nullifying 
or impairing the recognition, enjoyment or exercise, on an equal foot-
ing, of human rights and fundamental freedoms in the political, eco-
nomic, social, cultural or any other field of public [life]. [In this 
paragraph the expression ‘national origin’ does not cover the status 
of any person as a citizen of a given State.]” (Ibid., p. 111; see also 
United Nations, Commission on Human Rights, Twentieth Session, 
Summary Record of the 810th Meeting, 13 March 1964, doc. E/CN.4/
SR.810, 15 May 1964, p. 5.)  
 

95. It emerges from the discussions within the Third Committee that, 
although it was ultimately decided to retain the term “national origin” in 
the text of the Convention, this decision was made only in so far as the 
term refers to persons of foreign origin who are subject to racial discrimi-
nation in their country of residence on the grounds of that origin. Several 
delegations noted that national origin differs from current nationality.  

96. In the Court’s view, the fact that the amendment of the United States 
of America and France was not retained (see paragraph 90 above) cannot 
support the Applicant’s position that the term “national origin” encom-
passes current nationality (see United Nations, Official Records of the 
General Assembly, Twentieth Session, Third Committee, “Draft Interna-
tional Convention on the Elimination of All Forms of Racial Discrimina-
tion”, doc. A/6181, 18 December 1965, pp. 12-14, paras. 30-37). Although 
the amendment was withdrawn, this was done in order to arrive at a com-
promise formula that would enable the text of the Convention to be final-
ized, by adding paragraphs 2 and 3 to Article 1 (see the compromise 
amendment presented by Ghana, India, Kuwait, Lebanon, Mauritania, 
Morocco, Nigeria, Poland and Senegal, UN doc. A/C.3/L.1238). As the 
Court has noted (see paragraphs 82-83 above), paragraphs 2 and 3 of 
Article 1 provide that the Convention will not apply to differentiation 
between citizens and non-citizens and will not affect States’ legislation on 
nationality, thus fully addressing the concerns expressed by certain dele-
gations, including those of the United States of America and France, 
regarding the scope of the term “national origin” (see the explanations 
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provided by Lebanon in presenting the compromise amendment, 
United Nations, Official Records of the General Assembly, Twentieth Ses-
sion, Third Committee, Summary Record of the 1307th Meeting, held on 
18 October 1965, doc. A/C.3/SR.1307, p. 95, para. 1 (Lebanon)).  
 

97. The Court concludes that the travaux préparatoires as a whole con-
firm that the term “national origin” in Article 1, paragraph 1, of the Con-
vention does not include current nationality.  

3. The practice of the CERD Committee

98. With regard to the practice of the CERD Committee, the UAE 
argues that the Committee’s opinions and general recommendations do 
not constitute subsequent practice or agreement of States parties to 
CERD regarding the interpretation of the Convention. In particular, the 
Respondent considers that General Recommendation XXX concerning 
discrimination against non-citizens, adopted by the CERD Committee 
in 2004, does not constitute an interpretation based on the practice of 
States parties and that, in any event, it is not intended as a general prohi-
bition of all differential treatment based on nationality. The Respondent 
further considers that, according to that text, any differential treatment 
between different groups of non-citizens must be assessed “in the light of 
the objectives and purposes of the Convention”. Finally, as regards the 
decisions on jurisdiction and admissibility delivered by the CERD Com-
mittee in respect of the communication submitted by Qatar, the Respon-
dent contends that these decisions are in no way binding on the Court 
and their reasoning with regard to the interpretation of the term “national 
origin” is insufficient. It adds that these decisions, whereby the Commit-
tee held that measures based on the current nationality of Qatari citizens 
fell within the scope of the Convention, are based on a single criterion, 
i.e. the Committee’s “constant practice”, which is inconsistent with the 
rules of treaty interpretation as reflected in Articles 31 and 32 of the 
Vienna Convention.  

99. Qatar, for its part, requests that the Court ascribe great weight to 
the CERD Committee’s interpretations of the Convention, in keeping 
with its jurisprudence relating to committees established under other 
human rights conventions. The Applicant asserts that the CERD Com-
mittee, as the guardian of the Convention, has developed a constant prac-
tice whereby differentiation based on nationality is capable of constituting 
racial discrimination within the meaning of the Convention. It notes, in 
particular, that the CERD Committee found that it was competent to 
entertain Qatar’s communication concerning the same measures of which 
it complains in the present case, considering that they were capable of 
falling within the scope ratione materiae of the Convention. Thus, accord-
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ing to Qatar, differentiation based on nationality can constitute racial dis-
crimination within the meaning of the Convention, in so far as it does not 
pursue a legitimate aim and is not proportional to the achievement of 
that aim.

* *

100. The CERD Committee, in its General Recommendation XXX, 
considered that 

“differential treatment based on citizenship or immigration status will 
constitute discrimination if the criteria for such differentiation, judged 
in the light of the objectives and purposes of the Convention, are not 
applied pursuant to a legitimate aim, and are not proportional to the 
achievement of this aim”. 

The Committee, a body of independent experts established specifically 
to supervise the application of CERD, relied on this General Recommen-
dation when it found that it was competent to examine Qatar’s communi-
cation against the UAE and that this communication was admissible 
(Decision on the admissibility of the inter-State communication  submitted 
by Qatar against the UAE dated 27 August 2019, UN doc. CERD/ 
C/99/4, paras. 53-63).

101. The Court recalls that, in its Judgment on the merits in the Diallo 
case, to which reference is made in paragraph 77 above, it indicated that 
it should “ascribe great weight” to the interpretation of the International 
Covenant on Civil and Political Rights — which it was called upon to 
apply in that case — adopted by the Human Rights Committee (Ahmadou 
Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), 
Merits, Judgment, I.C.J. Reports 2010 (II), p. 664, para. 66). In this 
regard, it also affirmed, however, that it was “in no way obliged, in the 
exercise of its judicial functions, to model its own interpretation of the 
Covenant on that of the Committee” (ibid.). In the present case concern-
ing the interpretation of CERD, the Court has carefully considered the 
position taken by the CERD Committee, which is specified in para-
graph 100 above, on the issue of discrimination based on nationality. By 
applying, as it is required to do (see paragraph 75 above), the relevant 
customary rules on treaty interpretation, it came to the conclusion indi-
cated in paragraph 88 above, on the basis of the reasons set out above.  

4. The jurisprudence of regional human rights courts

102. Lastly, both Parties referred in their written and oral pleadings to 
the jurisprudence of regional human rights courts in their arguments on 
the meaning and scope of the term “national origin”. In this respect, 
Qatar invokes the jurisprudence of the European Court of Human Rights, 
the Inter-American Court of Human Rights and the African Commission 
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on Human and Peoples’ Rights, which, it contends, have interpreted the 
term national origin as including nationality. Moreover, the Applicant 
refers to this jurisprudence to reiterate that discrimination consists in a 
difference in treatment without legitimate justification and without a rea-
sonable relationship of proportionality with the aim to be achieved, which 
in its view is true of the measures at issue in this case. The Applicant adds 
that the elements of the definition of discrimination adopted by the 
CERD Committee are exactly the same as those applied in regional 
human rights instruments and in general international law, and entail an 
examination of the legitimacy and proportionality of the measures.  
 
 

103. The UAE disputes the relevance of the jurisprudence of regional 
human rights courts for the purpose of interpreting the Convention. In its 
view, the concept of discrimination that has prevailed in general interna-
tional human rights law has no bearing on the interpretation of CERD, 
which is concerned solely with racial discrimination.  

* *

104. It is for the Court, in the present case, to determine the scope of 
CERD, which exclusively concerns the prohibition of racial discrimina-
tion on the basis of race, colour, descent, or national or ethnic origin. The 
Court notes that the regional human rights instruments on which the 
jurisprudence of the regional courts is based concern respect for human 
rights without distinction of any kind among their beneficiaries. The rel-
evant provisions of these conventions are modelled on Article 2 of the 
Universal Declaration of Human Rights of 10 December 1948, according 
to which

“[e]veryone is entitled to all the rights and freedoms set forth in this 
Declaration, without distinction of any kind, such as race, colour, sex, 
language, religion, political or other opinion, national or social origin, 
property, birth or other status” (see also Article 14 of the European 
Convention on Human Rights, entitled “Prohibition of discrimina-
tion”; Article 1 of the American Convention on Human Rights; and 
Article 2 of the African Charter on Human and Peoples’ Rights).  
 

While these legal instruments all refer to “national origin”, their pur-
pose is to ensure a wide scope of protection of human rights and funda-
mental freedoms. The jurisprudence of regional human rights courts 
based on those legal instruments is therefore of little help for the interpre-
tation of the term “national origin” in CERD.  
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5. Conclusion on the interpretation of the term “national origin”

105. In light of the above, the Court finds that the term “national ori-
gin” in Article 1, paragraph 1, of the Convention does not encompass 
current nationality. Consequently, the measures complained of by Qatar 
in the present case as part of its first claim, which are based on the current 
nationality of its citizens, do not fall within the scope of CERD.  

B. The Question whether the Measures Imposed by the UAE  
on certain Qatari Media Corporations Come within 

the Scope of the Convention

106. In its second claim, Qatar complains that the measures imposed 
on certain media corporations in the UAE have infringed the right to 
freedom of opinion and expression of Qataris. According to the Appli-
cant, the UAE has blocked access to news websites and television stations 
operated by Qatari corporations, including Al Jazeera. In particular, 
Qatar submits that the effect of closing down Qatari media channels has 
been to silence sources of independent information that might have miti-
gated the racially discriminatory messages disseminated as part of 
anti-Qatari hate speech and propaganda. The Applicant submits that the 
block on Qatari media has not only directly targeted Qatari corporations, 
but has also infringed the freedom of expression of Qatari ideas and cul-
ture and contributed to the climate of fear experienced by Qataris as a 
result of their Qatari identity being targeted.  
 

107. The UAE considers that the Applicant’s claims in respect of Qatari 
media corporations do not fall within the scope of the Convention. It 
submits that corporations are not covered by the Convention, which 
applies only to natural persons. The UAE further submits that while cor-
porations may have a nationality, they do not have a national origin. In 
respect of the allegations made by Qatar, the UAE argues that it has a 
regulatory framework for media activities, which provides for certain 
content restrictions that allow the authorities to block the websites of 
media corporations. It is pursuant to this regulatory framework, which 
applies to all media corporations operating in the UAE, that the Respon-
dent has blocked certain websites of Qatari media corporations.  
 
 

* *

108. For the present purposes, the Court will examine only whether the 
measures concerning certain Qatari media corporations, which according 
to Qatar have been imposed in a racially discriminatory manner, fall 
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within the scope of the Convention. As to the alleged “indirect discrimi-
nation” resulting from the effect of the media block on persons of Qatari 
national origin, the Court will examine that aspect in its analysis of 
Qatar’s third claim. The Court notes that the Convention concerns only 
individuals or groups of individuals. This is clear from the various sub-
stantive provisions of CERD, which refer to “certain racial or ethnic 
groups or individuals” (Article 1, paragraph 4), “race or group of per-
sons” (Article 4 (a)), or “individuals or groups of individuals” (Arti-
cle 14, paragraph 1), as well as its Preamble which refers to racial 
“discrimination between human beings”. While under Article 2, para-
graph 1 (a), of the Convention, “[e]ach State Party undertakes to engage 
in no act or practice of racial discrimination against persons, groups of 
persons or institutions”, the Court considers that this reference to “insti-
tutions” does not include media corporations such as those in the present 
case. Read in its context and in the light of the object and purpose of the 
Convention, the term “institutions” refers to collective bodies or associa-
tions, which represent individuals or groups of individuals. Thus, the 
Court concludes that Qatar’s second claim relating to Qatari media cor-
porations does not fall within the scope of the Convention.  
 
 
 

C. The Question whether the Measures that Qatar Characterizes as 
“Indirect Discrimination” against Persons of Qatari National Origin Fall 

within the Scope of the Convention

109. Qatar submits that the “expulsion order” and “travel bans”, as 
well as other measures taken by the UAE, have had the purpose and 
effect of discriminating “indirectly” against persons of Qatari national 
origin in the historical-cultural sense, namely persons of Qatari birth and 
heritage, including their spouses, their children and persons otherwise 
linked to Qatar. According to Qatar, a measure may be considered as 
“based on” one of the grounds listed in Article 1 if, by its effect, it impli-
cates a protected group. It adds that the Convention prohibits both direct 
discrimination, where a measure expressly distinguishes on the basis of 
one of the grounds of racial discrimination, and “indirect discrimina-
tion”, where a measure results in such a distinction by its effect. As part 
of the latter claim, Qatar complains of official statements critical of Qatar, 
including the 6 June 2017 statement of the Attorney General of the UAE, 
which mentioned criminal penalties for any expression of sympathy 
towards Qatar. Qatar adds that the UAE has failed to comply with 
CERD by encouraging and failing to supress anti-Qatari hate speech and 
propaganda. The Applicant emphasizes that its complaints are based not 
on a minimal difference in the treatment of Qatari citizens in the area of 
immigration controls, but on comprehensive, serious and co-ordinated 
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discriminatory acts resulting in discrimination against persons of Qatari 
national origin in the historical-cultural sense, in particular on the basis 
of their traditions, culture, accent or dress.  
 
 
 
 

110. According to the UAE, there is no question of “indirect” racial 
discrimination in the present case. It adds that this is not how Qatar pre-
sented its complaints in its Application instituting proceedings or in its 
offer to negotiate dated 25 April 2018, which concerned allegedly discrim-
inatory policies directed at Qatari citizens and companies on the sole 
basis of their Qatari nationality in violation of CERD. It further states 
that the notion of “indirect discrimination”, in the context of the present 
Convention, is more specific than in other human rights treaties, since it 
refers solely to measures which are not discriminatory at face value but 
are discriminatory in fact and effect. The UAE observes that the 6 June 
2017 statement by its Attorney General was made in the context of exist-
ing legislation, i.e. Federal Decree-Law No. 5 on Combating Cybercrimes 
dated 13 August 2012, and that there was no criminalizing of sympathy 
for Qatar. The UAE submits that the various allegations relating to its 
failure to suppress statements critical of Qatar or the actions of its Gov-
ernment, even if they were true, do not fall within the scope ratione 
ma teriae of the Convention since it does not constitute racial discrimina-
tion on the grounds of race, colour, descent, or national or ethnic origin.  
 
 
 

* *

111. The Court recalls that it has already found that the “expulsion 
order” and “travel bans” of which Qatar complains as part of its first 
claim do not fall within the scope of CERD, since these measures are 
based on the current nationality of Qatari citizens, and that such differen-
tiation is not covered by the term “national origin” in Article 1, para-
graph 1, of the Convention (see paragraph 105 above). The Court will 
now turn to the question whether these and any other measures as alleged 
by Qatar are capable of falling within the scope of the Convention, if, by 
their purpose or effect, they result in racial discrimination against certain 
persons on the basis of their Qatari national origin.  
 

112. The Court first observes that, according to the definition of racial 
discrimination in Article 1, paragraph 1, of CERD, a restriction may con-
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stitute racial discrimination if it “has the purpose or effect of nullifying or 
impairing the recognition, enjoyment or exercise, on an equal footing, of 
human rights and fundamental freedoms in the political, economic, social, 
cultural or any other field of public life”. Thus, the Convention prohibits 
all forms and manifestations of racial discrimination, whether arising 
from the purpose of a given restriction or from its effect. In the present 
case, while the measures based on current Qatari nationality may have 
collateral or secondary effects on persons born in Qatar or of Qatari par-
ents, or on family members of Qatari citizens residing in the UAE, 
this does not constitute racial discrimination within the meaning of the 
Convention. In the Court’s view, the various measures of which Qatar 
complains do not, either by their purpose or by their effect, give rise to 
racial discrimination against Qataris as a distinct social group on the 
basis of their national origin. The Court further observes that declara-
tions criticizing a State or its policies cannot be characterized as racial 
discrimination within the meaning of CERD. Thus, the Court concludes 
that, even if the measures of which Qatar complains in support of its 
“indirect discrimination” claim were to be proven on the facts, they are 
not capable of constituting racial discrimination within the meaning of 
the Convention.  
 

113. It follows from the above that the Court does not have jurisdiction 
ratione materiae to entertain Qatar’s third claim, since the measures com-
plained of therein by that State do not entail, either by their purpose or 
by their effect, racial discrimination within the meaning of Article 1, para-
graph 1, of the Convention. 

D. General Conclusion

114. In light of the above, the Court concludes that the first preliminary 
objection raised by the UAE must be upheld. Having found that it does 
not have jurisdiction ratione materiae in the present case under Article 22 
of the Convention, the Court does not consider it necessary to examine 
the second preliminary objection raised by the UAE. In accordance with 
its jurisprudence, when its jurisdiction is challenged on diverse grounds, 
the Court is “free to base its decision on the ground which in its judgment 
is more direct and conclusive” (Aerial Incident of 10 August 1999 (Paki-
stan v. India), Jurisdiction of the Court, Judgment, I.C.J. Reports 2000, 
p. 24, para. 26; Aegean Sea Continental Shelf (Greece v. Turkey), Judg-
ment, I.C.J. Reports 1978, p. 17, para. 40; Certain Norwegian Loans 
(France v. Norway), Judgment, I.C.J. Reports 1957, p. 25). 

* * *
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115. For these reasons,

The Court,

(1) By eleven votes to six,

Upholds the first preliminary objection raised by the United Arab Emir-
ates;

in favour: Vice-President Xue; Judges Tomka, Abraham, Bennouna, Dono-
ghue, Gaja, Crawford, Gevorgian, Salam; Judges ad hoc Cot, Daudet;  

against: President Yusuf; Judges Cançado Trindade, Sebutinde, Bhandari, 
Robinson, Iwasawa;

(2) By eleven votes to six,

Finds that it has no jurisdiction to entertain the Application filed by the 
State of Qatar on 11 June 2018.

in favour: Vice-President Xue; Judges Tomka, Abraham, Bennouna, Dono-
ghue, Gaja, Crawford, Gevorgian, Salam; Judges ad hoc Cot, Daudet;  

against: President Yusuf; Judges Cançado Trindade, Sebutinde, Bhandari, 
Robinson, Iwasawa.

Done in English and in French, the English text being authoritative, at 
the Peace Palace, The Hague, this fourth day of February, two thousand 
and twenty-one, in three copies, one of which will be placed in the archives 
of the Court and the others transmitted to the Government of the State 
of Qatar and the Government of the United Arab Emirates, respectively.

 (Signed) Abdulqawi Ahmed Yusuf,
 President.

 (Signed) Philippe Gautier,
 Registrar.

President Yusuf appends a declaration to the Judgment of the Court; 
Judges Sebutinde, Bhandari and Robinson append dissenting opinions 
to the Judgment of the Court; Judge Iwasawa appends a separate opin-
ion to the Judgment of the Court; Judge ad hoc Daudet appends a decla-
ration to the Judgment of the Court.

 (Initialled) A.A.Y.
 (Initialled) Ph.G.
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 I. Introduction 
 

 

1. Climate change is exacerbating both the risk and the impacts of disasters 

globally, by increasing the frequency and severity of weather and climate hazards, 

which heightens the vulnerability of communities to those hazards. 1  There is 

scientific evidence that a large proportion of extreme weather events around the world 

are a result of human-caused changes to the climate.2 The human rights consequences 

of such disasters are apparent in the form of political and economic instability, 

growing inequality, declining food and water security and increased threats to health 

and livelihoods. 3  Although climate change affects everyone, those countries and 

populations that have contributed the least to climate change, including people living 

in poverty, young people and future generations, are the most vulnerable to its 

impacts. 

2. Women, girls, men and boys are affected differently by climate change and 

disasters, with many women and girls experiencing greater risks, burdens and 

impacts. 4  Situations of crisis exacerbate pre-existing gender inequalities and 

compound the intersecting forms of discrimination against, among others, women 

living in poverty, indigenous women, women belonging to ethnic, racial, religious 

and sexual minority groups, women with disabilities, refugee and asylum-seeking 

women, internally displaced, stateless and migrant women, rural women, unmarried 

women, adolescents and older women, who are often disproportionately affected 

compared with men or other women.5 

3. In many contexts, gender inequalities limit the control that women and girls 

have over decisions governing their lives, as well as their access to resources such as 

food, water, agricultural input, land, credit, energy, technology, education, health 

services, adequate housing, social protection and employment.6 As a result of those 

inequalities, women and girls are more likely to be exposed to disaster-induced risks 

and losses relating to their livelihoods, and they are less able to adapt to changes in 

climatic conditions. Although climate change mitigation and adaptation programmes 

may provide new employment and livelihood opportunities in sectors such as 

agricultural production, sustainable urban development and clean energy, failure to 

address the structural barriers faced by women in gaining access to their rights will 

increase gender-based inequalities and intersecting forms of discrimination.  

__________________ 

 1  Intergovernmental Panel on Climate Change, Climate Change 2014: Synthesis Report — 

Contribution of Working Groups I, II and III to the Fifth Assessment Report of the 

Intergovernmental Panel on Climate Change (Geneva, 2013). The Panel notes that climate 

change “refers to a change in the state of the climate that can be identified (e.g. using statistical 

tests) by changes in the mean and/or the variability of its properties, and that persists for an 

extended period, typically decades or longer”. 

 2  Susan J. Hassol and others, “(Un)Natural disasters: communicating linkages between extreme 

events and climate change”, WMO Bulletin, vol. 65, No. 2 (Geneva, World Meteorological 

Organization, 2016). 

 3  United Nations Development Programme (UNDP), “Climate change and disaster risk reduction”, 

23 March 2016. 

 4  See Commission on the Status of Women, resolutions 56/2 and 58/2 on gender equality and the 

empowerment of women in natural disasters, adopted by consensus in March 2012 and March 

2014. 

 5  See, for example, general recommendation No. 27 (2010) on older women and the protection of 

their human rights. 

 6  For the purposes of the present general recommendation, all references to “women” should be 

read to include women and girls, unless otherwise noted.  
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4. Mortality and morbidity levels in situations of disaster are higher among women 

and girls.7 Owing to gender-based economic inequalities, women, and women heads 

of household in particular, are at a higher risk of poverty and more likely to live in 

inadequate housing in urban and rural areas of low land value that are vulnerable to 

such impacts of climate-related events as floods, storms, avalanches, earthquakes, 

landslides and other hazards. 8  Women and girls in situations of conflict are 

particularly exposed to risks associated with disasters and climate change. The higher 

levels of mortality and morbidity among women during and following disasters are 

also a result of the inequalities that they face in gaining access to adequate health 

care, food and nutrition, water and sanitation, education, technology and 

information.9  In addition, failure to engage in gender-responsive disaster planning 

and implementation often results in protective facilities and infrastructure, such as 

early warning mechanisms, shelters and relief programmes, that neglect the specific 

accessibility needs of diverse groups of women, including women with disabilities, 

older women and indigenous women.10 

5. Women and girls also face a heightened risk of gender-based violence during 

and following disasters. In the absence of social protection schemes and in situations 

in which there is food insecurity combined with impunity for gender-based violence, 

women and girls are often exposed to sexual violence and exploitation as they attempt 

to gain access to food and other basic needs for family members and themselves. In 

camps and temporary settlements, the lack of physical security, as well as the lack of 

safe and accessible infrastructure and services, including drinking water and 

sanitation, also result in increased levels of gender-based violence against women and 

girls. Women and girls with disabilities are at particular risk of gender-based violence 

and sexual exploitation during and following disasters, owing to discrimination on 

the basis of physical limitations and barriers to communication and the inaccessibility 

of basic services and facilities. Domestic violence, early and/or forced marriage, 

trafficking in persons and forced prostitution are also more likely to occur during and 

following disasters. 

6. As the higher vulnerability and exposure of women and girls to disaster risk and 

climate change are economically, socially and culturally constructed, they can be 

reduced. The level of vulnerability may vary according to the type of disaster and the 

geographical and sociocultural contexts.  

7. The categorization of women and girls as passive “vulnerable groups” in need 

of protection from the impacts of disasters is a negative gender stereotype that fails 

to recognize the important contributions of women in the areas of disaster risk 

reduction, post-disaster management and climate change mitigation and adaptation 

strategies.11 Well-designed disaster risk reduction and climate change initiatives that 

__________________ 

 7  Eric Neumayer and Thomas Plümper, “The gendered nature of natural disasters: the impact of 

catastrophic events on the gender gap in life expectancy, 1981–2002”, Annals of the Association 

of American Geographers, vol. 97, No. 3 (2007). 

 8  United Nations, Global Assessment Report on Disaster Risk Reduction 2015: Making 

Development Sustainable–The Future of Disaster Risk Management  (New York, 2015); Disasters 

without Borders: Regional Resilience for Sustainable Development: Asia-Pacific Disaster Report 

2015 (United Nations publication, Sales No. E.15.II.F.13).  

 9  C. Bern and others, “Risk factors for mortality in the Bangladesh cyclone of 1991”, Bulletin of 

the World Health Organization , vol. 71, No. 1 (1993). 

 10  Tripartite Core Group, “Post-Nargis joint assessment”, July 2008; Lorena Aguilar and others, 

“Training manual on gender and climate change” (San José, International Union for Conservation 

of Nature, UNDP and Gender and Water Alliance, 2009).  

 11  United Nations, Global Assessment Report on Disaster Risk Reduction 2015 ; UNDP, “Clean 

development mechanism: exploring the gender dimensions of climate finance mechanisms ”, 

November 2010; UNDP, “Ensuring gender equity in climate change financing” (New York, 

2011). 
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provide for the full and effective participation of women can advance substantive 

gender equality and the empowerment of women, while ensuring that sustainable 

development, disaster risk reduction and climate change objectives are achieved.12 It 

should be underlined that gender equality is a precondition for the realization of the  

Sustainable Development Goals. 

8. In the light of the significant challenges in, and opportunities for, the realization 

of women’s human rights presented by climate change and disaster risk, the 

Committee on the Elimination of Discrimination against Women has provided 

specific guidance for States parties on the implementation of their obligations relating 

to disaster risk reduction and climate change under the Convention on the Elimination 

of All Forms of Discrimination against Women. In its concluding observations on the 

reports of States parties and in several of its general recommendations, the Committee 

has underlined that States parties and other stakeholders have obligations to take 

specific steps to address discrimination against women in the fields of disaster risk 

reduction and climate change, through the adoption of targeted laws, policies, 

mitigation and adaptation strategies, budgets and other measures.13 In its statement 

on gender and climate change, the Committee outlined that all stakeholders should 

ensure that climate change and disaster risk reduction measures were gender 

responsive and sensitive to indigenous knowledge systems and that they respected 

human rights. The right of women to participate at all levels of decision-making must 

be guaranteed in climate change policies and programmes (A/65/38, part one, annex 

II). 

9. The Committee notes that other United Nations human rights mechanisms, 

including the Human Rights Council and the special procedures mandate holders, the 

Committee on Economic, Social and Cultural Rights, the Committee on the Rights of 

Persons with Disabilities and the Committee on the Rights of the Child, refer with 

increasing frequency to the negative consequences of climate change, environmental 

degradation and disasters. Those mechanisms have also affirmed the obligations of 

Governments and other stakeholders to take immediate, targeted steps to prevent and 

mitigate the negative human rights impacts of climate change and disasters and to 

provide technical and financial support for disaster risk reduction and climate change 

adaptation measures. 

 

 

 II. Objective and scope 
 

 

10. Pursuant to article 21 (1) of the Convention, the present general 

recommendation provides guidance to States parties on the implementation of their 

obligations under the Convention in relation to disaster risk reduction and climate 

change. In their reports submitted to the Committee pursuant to article 18, States 

parties should address general obligations to ensure substantive equality between 

__________________ 

 12  Senay Habtezion, “Gender and disaster risk reduction”, Gender and Climate Change Asia and the 

Pacific Policy Brief, No. 3 (New York, UNDP, 2013); World Health Organiza tion (WHO), 

“Gender, climate change and health” (Geneva, 2010). 

 13  For concluding observations, see CEDAW/C/SLB/CO/1–3, paras. 40–41; CEDAW/C/PER/CO/7–8, 

paras. 37–38; CEDAW/C/GIN/CO/7–8, para. 53; CEDAW/C/GRD/CO/1–5, paras. 35–36; 

CEDAW/C/JAM/CO/6–7, paras. 31–32; CEDAW/C/SYC/CO/1–5, paras. 36–37; 

CEDAW/C/TGO/CO/6–7, para. 17; CEDAW/C/DZA/CO/3–4, paras. 42–43; 

CEDAW/C/NLZ/CO/7, paras. 9 and 36–37; CEDAW/C/CHI/CO/5–6, paras. 38–39; 

CEDAW/C/BLR/CO/7, paras. 37–38; CEDAW/C/LKA/CO/7, paras. 38–39; 

CEDAW/C/NPL/CO/4–5, para. 38; and CEDAW/C/TUV/CO/2, paras. 55–56. See also general 

recommendation No. 27 (2010) on older women and the protection of their human rights, para. 25, 

and general recommendation No. 28 (2010) on the core obligations of States parties under article 2 

of the Convention, para. 11. 

https://undocs.org/A/65/38
https://undocs.org/CEDAW/C/SLB/CO/1-3
https://undocs.org/CEDAW/C/PER/CO/7-8
https://undocs.org/CEDAW/C/GIN/CO/7-8
https://undocs.org/CEDAW/C/GRD/CO/1-5
https://undocs.org/CEDAW/C/JAM/CO/6-7
http://undocs.org/CEDAW/C/SYC/CO/1-5
https://undocs.org/CEDAW/C/TGO/CO/6-7
https://undocs.org/CEDAW/C/DZA/CO/3-4
https://undocs.org/CEDAW/C/NLZ/CO/7
https://undocs.org/CEDAW/C/CHI/CO/5
https://undocs.org/CEDAW/C/BLR/CO/7
https://undocs.org/CEDAW/C/LKA/CO/7
https://undocs.org/CEDAW/C/NPL/CO/4-5
https://undocs.org/CEDAW/C/TUV/CO/2
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women and men in all areas of life, as well as the specific guarantees in relation to 

those rights under the Convention that may be particularly affected by climate change 

and disasters, including extreme weather events such as floods and hurricanes, as well 

as slow-onset phenomena, such as the melting of polar ice caps and glaciers, drought 

and sea-level rise. 

11. The present general recommendation may also be used to inform the work of 

civil society organizations, international and regional intergovernmental 

organizations, educators, the scientific community, medical personnel, employers and 

any other stakeholders engaged in activities connected to disaster risk reduction and 

climate change. 

12. The objective of the present general recommendation is to underscore the 

urgency of mitigating the adverse effects of climate change and to highlight the steps  

necessary to achieve gender equality, the realization of which will reinforce the 

resilience of individuals and communities globally in the context of climate change 

and disasters. It is also intended to contribute to coherence, accountability and the 

mutual reinforcement of international agendas on disaster risk reduction and climate 

change adaptation, by focusing on the impacts of climate change and disasters on 

women’s human rights. 

13. In the present general recommendation, the Committee does not exhaustively 

cover the gender-related dimensions of climate change mitigation and adaptation 

measures, nor does it differentiate between disasters relating to climate change and 

other disasters. It should be emphasized, however, that a large proportion of 

contemporary disasters may be attributed to human-induced climatic changes and that 

the recommendations provided herein are also applicable to hazards, risks and 

disasters that are not directly linked to climate change. For the purposes of the present 

general recommendation, disasters are defined as including all those events, small -

scale and large-scale, frequent and infrequent, sudden- and slow-onset, caused by 

natural or human-made hazards, and related environmental, technological and 

biological hazards and risks, mentioned in the Sendai Framework for Disaster Risk 

Reduction 2015–2030, as well as any other chemical, nuclear and biological hazards 

and risks. Such hazards and risks include the testing and use of all types of weapons 

by State and non-State actors. 

14. The obligations of States parties to effectively mitigate and adapt to the adverse 

effects of climate change, in order to reduce the increased disaster risk, have been 

recognized by international human rights mechanisms. Limiting fossil fuel use and 

greenhouse gas emissions and the harmful environmental effects of extractive 

industries such as mining and fracking, and the allocation of climate financing, are 

regarded as crucial steps in mitigating the negative human rights impacts of climate 

change and disasters. Any mitigation or adaptation measures should be designed and 

implemented in accordance with the human rights principles of substantive equality 

and non-discrimination, participation and empowerment, accountability and access to 

justice, transparency and the rule of law. 

15. The present general recommendation is focused on the obligations of States 

parties and non-State actors to take effective measures to prevent, mitigate the adverse 

effects of and respond to disasters and climate change and, in that context, to ensure 

that the human rights of women and girls are respected, protected and fulfilled in 

accordance with international law. Three mutually reinforcing areas for action by 

stakeholders are identified, centring on the general principles of the Convention 

applicable to disaster risk and climate change, specific measures to address disaster 

risk reduction and climate change and specific areas of concern.  
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 III. Convention on the Elimination of All Forms of 
Discrimination against Women and other relevant 
international frameworks 
 

 

16. The Convention promotes and protects women’s human rights, and this should 

be understood to apply at all stages of climate change and disaster prevention, 

mitigation, response, recovery and adaptation. In addit ion to the Convention, several 

specific international frameworks govern disaster risk reduction, climate change 

mitigation and adaptation, humanitarian assistance and sustainable development, and 

a number of them also address gender equality. Those instruments should be read 

together with the provisions of the Convention.  

17. In the Rio Declaration on Environment and Development, of 1993, and 

reiterated in the outcome document of the United Nations Conference on Sustainable 

Development, entitled “The future we want”, of 2012, the particularly vulnerable 

situation of small island developing States was acknowledged and the principle of 

gender equality and the need to ensure the effective participation of women and 

indigenous peoples in all initiatives relating to climate change were reaffirmed.  

18. In the Sendai Framework, it was emphasized that women and their participation 

were critical to effectively managing disaster risk and designing, resourcing and 

implementing gender-sensitive disaster risk reduction policies, plans and 

programmes, and that adequate capacity-building measures needed to be taken to 

empower women for preparedness, as well as to build their capacity to secure 

alternate livelihood means in post-disaster situations. Empowering women to publicly 

lead and promote gender-equitable and universally accessible response, recovery, 

rehabilitation and reconstruction approaches was also emphasized. 14 

19. In the United Nations Framework Convention on Climate Change, States parties 

were called upon to take action on climate change on the basis of equity and in 

accordance with their common but differentiated responsibilities and capabilities. It 

was recognized that, although climate change affected everyone, countries who had 

contributed the least to greenhouse gas emissions, as well as people living in poverty, 

children and future generations, were the most affected. Climate equity required that, 

in global efforts to mitigate the adverse effects of and adapt to climate change, the 

needs of countries, groups and individuals, including women and girls, which were 

the most vulnerable to its adverse impacts, were prioritized.  

20. In 2014, the Conference of the Parties to the United Nations Framework 

Convention on Climate Change adopted decision 18/CP.20, entitled “Lima work 

programme on gender”, in which it established a plan for promoting gender balance 

and achieving gender-responsive climate policies developed for the purpose of 

guiding the effective participation of women in the bodies established under the 

Convention. In 2017, the Conference of the Parties adopted decision 3/CP.23, entitled 

“Establishment of a gender action plan”, in which it agreed to advance the full, equal 

and meaningful participation of women and promote gender-responsive climate 

policy and the mainstreaming of a gender perspective into all elements of climate 

action. 

21. In the Paris Agreement under the United Nations Framework Convention on 

Climate Change, the Conference of the Parties noted that Parties should, when taking 

action to address climate change, respect, promote and consider their respective 

obligations on human rights, the right to health, the rights of indigenous peoples, local 

communities, migrants, children, persons with disabilities and people in vulnerable 

__________________ 

 14  General Assembly resolution 69/283, annex II, paras. 36 (a) (i) and 32, respectively.  

https://undocs.org/A/RES/69/283
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situations and the right to development, as well as gender equality, the empowerment 

of women and intergenerational equity. They also acknowledged that adaptation, 

including capacity-building for mitigation and adaptation action, should be gender-

responsive, participatory and fully transparent, taking into consideration vulnerable 

groups, communities and ecosystems.  

22. The Sustainable Development Goals contain important targets on gender 

equality, including those in Goals 3–6 and 10, and on climate change and disaster r isk 

reduction, in Goals 11 and 13. 

23. At the third International Conference on Financing for Development, held in 

Addis Ababa in 2015, participants adopted documents that link gender equality and 

women’s rights with climate change adaptation and disaster risk reduction and called 

upon States to integrate those issues into development financing.  

24. Participants in the World Humanitarian Summit, in 2016, called for gender 

equality, the empowerment of women and women’s rights to become pillars of 

humanitarian action, including in disaster preparedness and response. Also in 2016, 

in the New Urban Agenda, the participants in the United Nations Conference on 

Housing and Sustainable Urban Development (Habitat III) recognized the need for 

gender-responsive measures to ensure that urban development was sustainable, 

resilient and contributed to climate change mitigation and adaptation.  

 

 

 IV. General principles of the Convention applicable to disaster 
risk reduction and climate change 
 

 

25. Several cross-cutting principles and provisions of the Convention are of crucial 

importance and should serve as guidance in the drafting of legislation, policies, plans 

of action, programmes, budgets and other measures relating to disaster risk reduction 

and climate change. 

26. States parties should ensure that all policies, legislation, plans, 

programmes, budgets and other activities relating to disaster risk reduction and 

climate change are gender responsive and grounded in human rights-based 

principles, including the following: 

 (a) Equality and non-discrimination, with priority being accorded to the 

most marginalized groups of women and girls, such as those from indigenous, 

racial, ethnic and sexual minority groups, women and girls with disabilities, 

adolescents, older women, unmarried women, women heads of household, 

widows, women and girls living in poverty in both rural and urban settings, 

women in prostitution and internally displaced, stateless, refugee, asylum-

seeking and migrant women; 

 (b) Participation and empowerment, through the adoption of effective 

processes and the allocation of the resources necessary to ensure that diverse 

groups of women have opportunities to participate in every stage of policy 

development, implementation and monitoring at each level of government, at the 

local, national, regional and international levels;  

 (c) Accountability and access to justice, which require the provision of 

appropriate and accurate information and mechanisms in order to ensure that 

all women and girls whose rights have been directly and indirectly affected by 

disasters and climate change are provided with adequate and timely remedies. 

27. Those three general principles — equality and non-discrimination, participation 

and empowerment, accountability and access to justice — are fundamental to 
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ensuring that all interventions relating to disaster risk reduction in the context of 

climate change are implemented in accordance with the Convention.  

 

 

 A. Substantive equality and non-discrimination 
 

 

28. States parties have obligations under article 2 of the Convention to take targeted 

and specific measures to guarantee equality between women and men, including the 

adoption of participatory and gender-responsive policies, strategies and programmes 

relating to disaster risk reduction and climate change, across all sectors. Article 2 

identifies the specific, core obligations of States parties to ensure substantive equality 

between women and men in all areas covered by the Convention and to take 

legislative, policy-based and other measures to that effect.15 The obligation to take all 

appropriate measures, including with regard to legislation, in all fields, to guarantee 

the full development and advancement of women on a basis of equality with men, is 

further expanded in articles 3 and 24 of the Convention. 

29. Intersecting forms of discrimination may limit the access of particular groups 

of women to the information, political power, resources and assets that would help 

them to mitigate the adverse effects of disasters and climate change. In its  general 

recommendation No. 28 (2010) on the core obligations of States parties under article 

2 of the Convention, as well as in general recommendation No. 32 (2014) on the 

gender-related dimensions of refugee status, asylum, nationality and statelessness of 

women, general recommendation No. 33 (2015) on women’s access to justice, general 

recommendation No. 34 (2016) on the rights of rural women, general 

recommendation No. 35 (2017) on gender-based violence against women, updating 

general recommendation No. 19, and general recommendation No. 36 (2017) on the 

right of girls and women to education, the Committee reiterated that discrimination 

against women was inextricably linked to other factors that affected their lives.  

30. The present general recommendation does not contain an exhaustive list of 

every group of right holders for which respect of their rights must be integrated into 

laws, policies, programmes and strategies on disaster risk reduction and climate 

change. The principles of non-discrimination and substantive equality, which form 

the foundation of the Convention, require that States parties take all measures 

necessary to ensure that direct and indirect discrimination, as well as intersecting 

forms of discrimination, are redressed. Specific measures, including temporary 

special measures, legislation that prohibits intersecting forms of discrimination and 

resource allocation, are necessary to ensure that all women and girls are able to 

participate in the development, implementation and monitoring of policies and plans 

relating to climate change and disasters.  

31. As outlined in general recommendation No. 28, States parties have 

obligations to respect, protect and fulfil the principle of non-discrimination 

towards all women, against all forms of discrimination, in all areas, even those 

not explicitly mentioned in the Convention, and to ensure the equal development 

and advancement of women in all areas. To ensure substantive equality between 

women and men in the context of disaster risk reduction and climate change, 

States parties should take specific, targeted and measurable steps:  

 (a) To identify and eliminate all forms of discrimination, including 

intersecting forms of discrimination, against women in legislation, policies, 

programmes, plans and other activities relating to disaster risk reduction and 

climate change. Priority should be accorded to addressing discrimination in 

__________________ 

 15  See general recommendation No. 28 (2010) on the core obligations of States parties under article 

2 of the Convention. 
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relation to the ownership, access, use, disposal, control, governance and 

inheritance of property, land and natural resources, as well as barriers that 

impede the exercise by women of their full legal capacity and autonomy in areas 

such as freedom of movement and equal access to economic, social and cultural 

rights, including to food, health, work and social protection. Women and girls 

should be empowered through specific policies, programmes and strategies so 

that they are able to exercise their right to seek, receive and impart information 

relating to climate change and disaster risk reduction;  

 (b) To create effective mechanisms to guarantee that the rights of women 

and girls are a primary consideration in devising measures relating to disaster 

risk reduction and climate change at the local, national, regional and 

international levels. Measures must be taken to ensure that high-quality 

infrastructure and critical services are available, accessible and culturally 

acceptable for all women and girls on a basis of equality. 

 

 

 B. Participation and empowerment 
 

 

32. The participation of diverse groups of women and girls, and the develop ment of 

their leadership capacity, at various levels of government and within local 

communities is essential to ensuring that the prevention of and response to disasters 

and the adverse effects of climate change are effective and incorporate perspectives 

from all sectors of society. Promoting the participation of girls and young women in 

the creation, development, implementation and monitoring of policies and plans 

relating to climate change and disaster risk reduction is essential, because those 

groups are often overlooked, even though they will experience the impacts of those 

phenomena throughout their lifetimes.  

33. Women make significant contributions to household, local, national, regional 

and international economies and to environmental management, disaster risk 

reduction and climate change resilience at various levels. At the local level, the 

traditional knowledge held by women in agricultural regions is particularly important 

in that respect, because those women are well positioned to observe changes in the 

environment and respond to them through adaptive practices in crop selection, 

planting, harvesting, land conservation techniques and careful  management of water 

resources. 

34. The Intergovernmental Panel on Climate Change has noted that most local 

communities develop adaptation practices that could and should be identified and 

followed, in order to tailor effective adaptation and response strategies relating to 

disaster risk reduction and climate change.16 In the Paris Agreement, the Conference 

of the Parties acknowledged that climate change adaptation should be guided by the 

best available science and, as appropriate, by traditional, indigenous and local 

knowledge systems, a view that aligns with the many provisions in the Convention, 

including articles 7, 8 and 14, that provide that States parties should ensure that all 

women are provided with meaningful opportunities to participate in political 

decision-making and development planning.  

35. Articles 7 and 8 of the Convention provide that women should have equality in 

political and public life at the local, national and international levels, and article 14 

reiterates that rural women have the right to participate in development planning and 

agricultural reform activities. That guarantee of political equality encompasses 

__________________ 

 16  Intergovernmental Panel on Climate Change, Climate Change 2007: Synthesis Report–

Contribution of Working Groups I, II and III to the Fourth Assessment Report of the 

Intergovernmental Panel on Climate Change  (Geneva, 2007). 
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leadership by women and the representation and participation of women, which are 

components that are essential to the development and implementation of effective 

programmes and policies relating to disaster risk reduction and climate chan ge that 

take into account the needs of the population, in particular those of women.  

36. To ensure that women and girls are provided with equal opportunities to 

lead and to participate and engage in decision-making in activities relating to 

disaster risk reduction and climate change, the Committee recommends that 

States parties: 

 (a) Adopt targeted policies, such as temporary special measures, 

including quotas, as provided for in article 4 of the Convention and in general 

recommendation No. 25 (2004) on temporary special measures, as one element of 

a coordinated and regularly monitored strategy to achieve the equal 

participation of women in all decision-making and development planning 

relating to disaster risk reduction and climate change;17 

 (b) Develop programmes to ensure the participation of and leadership by 

women in political life, including through civil society organizations, in 

particular women’s organizations, at various levels, in particular in the context 

of local and community planning and climate change and disaster preparedness, 

response and recovery; 

 (c) Ensure the equal representation of women in forums and mechanisms 

on disaster risk reduction and climate change, at the community, local, national, 

regional and international levels, in order to enable them to participate in and 

influence the development of policies, legislation and plans relating to disaster 

risk reduction and climate change and their implementation. States parties 

should also take positive measures to ensure that girls, young women and women 

belonging to indigenous and other marginalized groups are provided with 

opportunities to be represented in those mechanisms; 

 (d) Strengthen national institutions concerned with gender-related issues 

and women’s rights, civil society and women’s organizations and provide them 

with adequate resources, skills and authority to lead, advise, monitor and carry 

out strategies to prevent and respond to disasters and mitigate the adverse effects 

of climate change; 

 (e) Allocate adequate resources to building the leadership capacity of 

women and creating an enabling environment for strengthening their active role 

in disaster risk reduction and response and climate change mitigation, at all 

levels and across all relevant sectors. 

 

 

 C. Accountability and access to justice 
 

 

37. In line with article 15 (1) of the Convention, women should be accorded equality 

before the law, which is extremely important in situations of disaster and in the 

context of climate change, given that women, who often face barriers to gaining 

access to justice, may encounter significant difficulties in claiming compensation and 

other forms of reparation to mitigate their losses and to adapt to climate change. The 

recognition of the legal capacity of women as identical to tha t of men and equal 

between groups of women, including women with disabilities and indigenous women, 

as well as their equal access to justice, are essential elements of disaster and climate 

change policies and strategies.18 

__________________ 

 17  See CEDAW/C/TUV/CO/2, paras. 55–56. 

 18  See also general recommendation No. 33 (2015) on women’s access to justice. 

https://undocs.org/CEDAW/C/TUV/CO/2
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38. States parties should ensure that legal frameworks are non-discriminatory 

and that all women have effective access to justice, in line with general 

recommendation No. 33, including by: 

 (a) Conducting a gender impact analysis of current laws, incorporating 

those that are applied in plural legal systems, including customary, traditional 

and religious norms and practices, to assess their effect on women with regard 

to their vulnerability to disaster risk and climate change, and adopt, repeal or 

amend laws, norms and practices accordingly;  

 (b) Increasing awareness among women of the available legal remedies 

and dispute resolution mechanisms and their legal literacy, by providing them 

with information on their rights and on policies and programmes relating to 

disaster risk reduction and climate change and empowering them to exercise 

their right to information in that context;  

 (c) Ensuring affordable or, if necessary, free access to legal services, 

including legal aid, as well as to official documents such as birth, death and 

marriage certificates and land registration documents and deeds. Reliable and 

low-cost administrative systems should be implemented to make such 

documentation accessible and available to women in situations of disaster so that 

they are able to benefit from such services as relief payments and compensation;  

 (d) Dismantling barriers to women’s access to justice by ensuring that 

formal and informal justice mechanisms, including alternative dispute resolution 

mechanisms, are in conformity with the Convention and made available and 

accessible, in order to enable women to claim their rights. Measures to protect 

women from reprisals when claiming their rights should also be developed;  

 (e) Minimizing disruptions to legal and justice systems that may result 

from disasters and climate change, by developing response plans that provide for 

the deployment of mobile or specialized reporting mechanisms, investigative 

teams and courts. Flexible and accessible legal and judicial mechanisms are of 

particular importance for women and girls wishing to report incidents of gender-

based violence. 

 

 

 V. Specific principles of the Convention relevant to disaster 
risk reduction and climate change 
 

 

 A. Assessment and data collection 
 

 

39. The gender-related dimensions of disaster risk reduction and the impacts of 

climate change are often not well understood. Limited technical capacity at the 

national and local levels has resulted in a lack of data disaggregated by sex, age, 

disability, ethnicity and geographical location, which continues to impede the 

development of appropriate and targeted strategies for disaster risk reduction and 

climate change response. 

40. States parties should: 

 (a) Establish or identify existing national and local mechanisms to collect, 

analyse and manage, and for the application of, data disaggregated by sex, age, 

disability, ethnicity and region. Such data should be made publicly available and 

used to inform gender-responsive national and regional disaster risk reduction 

and climate resilience legislation, policies, programmes and budgets;  

 (b) Develop, on the basis of disaggregated data, specific and gender-

responsive indicators and monitoring mechanisms to enable States parties to 
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establish baselines and measure progress in areas such as the participation of 

women in initiatives relating to disaster risk reduction and climate change and 

in political, economic and social institutions. Integration with and coordination 

in the implementation of other existing frameworks, such as the United Nations 

Framework Convention on Climate Change, the 2030 Agenda for Sustainable 

Development and the Sendai Framework, are essential to ensuring a consistent 

and effective approach; 

 (c) Empower, build the capacity of and provide resources to, if necessary 

through donor support, the national institutions responsible for collecting, 

consolidating and analysing disaggregated data, across all relevant sectors, such 

as economic planning, disaster risk management, planning and monitoring of 

implementation of the Sustainable Development Goals, including at the local 

level; 

 (d) Incorporate climate information into disaster planning and decision-

making at the subnational and national levels by ensuring that diverse groups of 

women are consulted as valuable sources of community knowledge on climate 

change. 

 

 

 B. Policy coherence 
 

 

41. It is only recently that concerted efforts have been made to coordinate policies 

on gender equality, disaster risk reduction, climate change and sustainable 

development. While certain policy documents, such as the 2030 Agenda and the 

Sustainable Development Goals, integrate those objectives into their frameworks for 

implementation, much remains to be done at the national, regional and international 

levels to align policies. Programmes of action, budgets and strategies should be 

coordinated across sectors, including trade, development, energy, environment, water, 

climate science, agriculture, education, health and planning, and at levels of 

government, including local and subnational, national, regional and international, in 

order to ensure an effective and human rights-based approach to disaster risk 

reduction and climate change mitigation and adaptation.  

42. States parties should: 

 (a) Engage in a comprehensive audit of policies and programmes across 

sectors and areas, including climate, trade and investment, environment and 

planning, water, food, agriculture, technology, social protection, education and 

employment, in order to identify the degree of integration of a gender equality 

perspective and any inconsistencies, with a view to reinforcing efforts aimed at 

disaster risk reduction and climate change mitigation and adaptation;  

 (b) Improve coordination between sectors, including those involved in 

disaster risk management, climate change, gender equality, health care, 

education, social protection, agriculture, environmental protection and urban 

planning, through such measures as the adoption of integrated national 

strategies and plans relating to disaster risk reduction and climate change that 

explicitly integrate a gender equality perspective into their approaches; 

 (c) Undertake gender impact assessments during the design, 

implementation and monitoring phases of plans and policies relating to disaster 

risk reduction and climate change; 

 (d) Develop, compile and share practical tools, information and best 

practices and methodologies for the effective integration of a gender equality 

perspective into legislation, policies and programmes in all sectors relevant to 

disaster risk reduction and climate change; 



 
CEDAW/C/GC/37 

 

13/24 18-03824 

 

 (e) Promote and strengthen the vital role played by subnational 

governments in disaster risk reduction, service provision, emergency response, 

land-use planning and climate change. To that end, adequate budgets should be 

allocated and mechanisms developed to monitor the implementation of 

legislation and policies at the subnational level. 

 

 

 C. Extraterritorial obligations, international cooperation and 

resource allocation 
 

 

43. States parties have obligations both within and outside their territories to ensure 

the full implementation of the Convention, including in the areas of disaster risk 

reduction and climate change mitigation and adaptation. Measures such as limiting 

fossil fuel use, reducing transboundary pollution and greenhouse gas emissions and 

promoting the transition to renewable energy sources are regarded as crucial steps in 

mitigating climate change and the negative human rights impacts of the adverse 

effects of climate change and disasters globally. In its resolutions 26/27 and 29/15, 

the Human Rights Council noted that the global nature of climate change called for 

the widest possible cooperation by all countries and their participation in an effective 

and appropriate international response.19  

44. There is currently an insufficient level of resources being dedicated to 

addressing the underlying structural causes of gender inequality that increase the 

exposure of women to disaster risk and the effects of climate change and to 

developing gender-responsive programmes in those areas. Low-income, climate-

vulnerable countries face particular challenges in developing, implementing and 

monitoring gender-responsive disaster risk reduction and climate change prevention, 

mitigation and adaptation policies and programmes, as well as in promoting access to 

affordable technology, owing to the limited availability of national public financing 

and development assistance. 

45. In accordance with the Convention and other international human rights 

instruments, an adequate and effective allocation of financial and technical resources 

for gender-responsive disaster and climate change prevention, mitigation and 

adaptation must be ensured through both national budgets and international 

cooperation. Any steps taken by States parties to prevent, mitigate and respond to 

climate change and disasters within their own jurisdictions or extraterritorially must 

be firmly grounded in the human rights principles of substantive equality and 

non-discrimination, participation and empowerment, accountability and access to 

justice, transparency and the rule of law.  

46. States parties, separately and in cooperation with others, should:  

 (a) Take effective steps to equitably manage shared natural resources, in 

particular water, and limit carbon emissions, fossil fuel use, deforestation, near-

surface permafrost degradation, soil degradation and transboundary pollution, 

including the dumping of toxic waste, and all other environmental, technological 

and biological hazards and risks that contribute to climate change and disasters, 

which tend to disproportionately negatively affect women and girls;  

 (b) Increase dedicated budget allocations, at the international, regional, 

national and local levels, to respond to gender-specific disaster and climate 

__________________ 

 19  In his 2016 report (A/HRC/31/52, footnote 27), the Special Rapporteur on human rights and the 

environment noted that “the failure of States to effectively address climate change through 

international cooperation would prevent individual States from meeting their duties under human 

rights law to protect and fulfil the human rights of those within their own jurisdiction”. 

https://undocs.org/A/RES/26/27
https://undocs.org/A/RES/29/15
https://undocs.org/A/HRC/31/52
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change prevention, preparedness, mitigation, recovery and adaptation needs in 

the infrastructure and service sectors; 

 (c) Invest in adaptability by identifying and supporting livelihoods that 

are resilient to disasters and climate change, sustainable and empowering for 

women, and in gender-responsive services that enable women to gain access to 

and benefit from those livelihoods; 

 (d) Increase access for women to appropriate risk reduction schemes, 

such as social protection, livelihood diversification and insurance; 

 (e) Integrate a gender equality perspective into relevant international, 

regional, national, sectoral and local programmes and projects, including those 

financed with international climate and sustainable development funds;  

 (f) Share resources, knowledge and technology to build disaster risk 

reduction and climate change adaptation capacity among women and girls, 

including by providing adequate, effective and transparent financing 

administered through participatory, accountable and non-discriminatory 

processes; 

 (g) Ensure that States, international organizations and other entities that 

provide technical and financial resources for disaster risk reduction, sustainable 

development and climate change incorporate a gender equality and women’s 

rights perspective into the design, implementation and monitoring of all 

programmes and establish appropriate and effective human rights 

accountability mechanisms. 

 

 

 D. Non-State actors and extraterritorial obligations 
 

 

47. The private sector and civil society organizations can play an important role in 

disaster risk reduction, climate resilience and the promotion of gender equality, at the 

national level and when operating transnationally. The development of public -private 

partnerships is promoted through a number of mechanisms, including in the context 

of the 2030 Agenda. Such partnerships may provide the financial and technical 

resources necessary to enable the creation of new infrastructure for disaster risk 

reduction and climate-resilient livelihoods. 

48. In the United Nations Guiding Principles on Business and Human Rights, it is 

stipulated that businesses have a direct responsibility to respect and protect human 

rights, to act with due diligence to prevent human rights violations and to provide 

effective remedies for human rights violations connected to their operations. To 

ensure that private sector activities in the fields of disaster risk reduction and climate 

change respect and protect women’s human rights, they must guarantee accountability 

and be participatory, gender-responsive and subject to regular human rights-based 

monitoring and evaluation. 

49. States parties should regulate the activities of non-State actors within their 

jurisdiction, including when they operate extraterritorially.  General recommendation 

No. 28 reaffirms the requirement under article 2 (e) to eliminate discrimination by 

any public or private actor, which extends to acts of national corporations operating 

extraterritorially. 

50. Civil society organizations operating locally and internationally, sometimes in 

partnership with government authorities and the private sector, also have 

responsibilities to ensure that their activities in the fields of climate change and 

disaster risk reduction and management do no harm to local populations, and those 
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organizations should take steps to minimize the harm that they may inadvertently be 

causing simply by being present and providing assistance. 20  

51. In relation to non-State actors, States parties should: 

 (a) Create environments conducive to gender-responsive investment in 

disaster and climate change prevention, mitigation and adaptation, including 

through sustainable urban and rural development, the promotion of renewable 

energy and social insurance schemes; 

 (b) Encourage entrepreneurship among women and create incentives for 

women to engage in businesses involved in sustainable development and climate-

resilient livelihood activities in areas such as the clean energy sector and 

agroecological food systems. Businesses working in those areas should also be 

encouraged to increase the number of women whom they employ, in particular 

in leadership positions; 

 (c) Conduct gender impact analyses of any proposed public-private 

partnerships in the areas of disaster risk reduction and climate change and 

ensure that diverse groups of women are involved in their design, 

implementation and monitoring. Particular attention should be paid to 

guaranteeing that all groups of women have physical and economic access to any 

infrastructure and services provided through public-private partnerships; 

 (d) Adopt regulatory measures to protect women from human rights 

violations by private business actors and ensure that their own activities, 

including those conducted in partnership with the private sector and civil society, 

respect and protect human rights and that effective remedies are available in the 

event of human rights violations relating to the activities of non-State actors. 

Such measures should be applied to activities occurring both within and outside 

of the territory the State party concerned.  

 

 

 E. Capacity development and access to technology 
 

 

52. A lack of active participation by women in programmes relating to disaster risk 

reduction and climate change, in particular at the local level, impedes progress 

towards the implementation of gender equality commitments and the development of 

coordinated and effective policies and strategies for disaster risk reduction and 

climate resilience. Measures should be taken to build the capacity and capabilities of 

women, women’s rights organizations and State entities to participate in gender-

responsive disaster risk and climate assessments at the local, national, regional and 

international levels. 

53. In its statement on gender and climate change, the Committee noted that policies 

that supported gender equality in access to and use and control of science and 

technology and formal and informal education and training would enhance a nation’s 

capability in the areas of disaster reduction, mitigation and adaptation to climate 

change (A/65/38, part one, annex II). Too often, however, women have been unable 

to gain access to technology, training opportunities and information, owing to gender-

based inequalities. 

54. States parties should: 

 (a) Increase the participation of women in the development of plans 

relating to disaster risk reduction and climate change, by supporting their 

technical capacity and providing adequate resources for that purpose;  

__________________ 

 20  See A/HRC/28/76, paras. 40 (g), 99 and 104.  

https://undocs.org/A/65/38
https://undocs.org/A/HRC/28/76
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 (b) Institutionalize leadership by women at all levels in disaster 

prevention, preparedness, including the development and dissemination of early 

warning systems, response and recovery and climate change mitigation and 

adaptation; 

 (c) Ensure that early warning information is provided using technology 

that is modern, culturally appropriate, accessible and inclusive, taking into 

account the needs of diverse groups of women. In particular, the extension of 

Internet and mobile telephone coverage, as well as other reliable and cost-

effective communications technology such as radios, and the accessibility of  that 

technology for all women, including women belonging to indigenous and 

minority groups, older women and women with disabilities, should be actively 

promoted within the context of programmes relating to disaster risk reduction 

and climate change; 

 (d) Ensure that women have access to technology for preventing and 

mitigating the adverse effects of disasters and climate change on crops, livestock, 

homes and businesses and that they can use and economically benefit from 

climate change adaptation and mitigation technology, including that relating to 

renewable energy and sustainable agricultural production;  

 (e) Promote the understanding, application and use of the traditional 

knowledge and skills of women in disaster risk reduction and response and 

climate change mitigation and adaptation;  

 (f) Promote and facilitate contributions by women to the 

conceptualization, development and use of disaster risk reduction and climate 

science technology. 

 

 

 VI. Specific areas of concern 
 

 

 A. Right to live free from gender-based violence against women 

and girls  
 

 

55. In its general recommendation No. 35, the Committee noted that gender-based 

violence against women was one of the fundamental social, political and economic 

means by which the subordinate position of women with respect to men and their 

stereotyped roles were perpetuated. It also highlighted situations of disaster and the 

degradation and destruction of natural resources as factors that affected and 

exacerbated gender-based violence against women and girls.  

56. The Committee has also observed that sexual violence is common in 

humanitarian crises and may become acute in the wake of a national disaster. In a 

time of heightened stress, lawlessness and homelessness, women face an increased 

threat of violence (A/65/38, part two, annex II, para. 6).21 

57. In accordance with the Convention and general recommendation No. 35, 

States parties should: 

 (a) Develop policies and programmes to address existing and new risk 

factors for gender-based violence against women, including domestic violence, 

sexual violence, economic violence, trafficking in persons and forced marriage, 

__________________ 

 21  See also general commendation No. 19 (1992) on violence against women and general  

recommendation No. 35 (2017) on gender-based violence against women, updating general 

commendation No. 19, para. 14.  

https://undocs.org/A/65/38
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in the context of disaster risk reduction and climate change, and promote the 

participation and leadership of women in their development;  

 (b) Ensure that the minimum legal age of marriage is 18 years for both 

women and men. States parties should include training on the prevalence of early 

and forced marriage for all personnel involved in disaster response activities. In 

partnership with women’s associations and other stakeholders, mechanisms 

should be established, within local and regional disaster management plans, to 

prevent, monitor and address early and forced marriages;  

 (c) Provide accessible, confidential, supportive and effective mechanisms 

for all women wishing to report gender-based violence; 

 (d) Develop, in partnership with a wide range of stakeholders, including 

women’s associations, a system for the regular monitoring and evaluation of 

interventions designed to prevent and respond to gender-based violence against 

women, within programmes relating to disaster risk reduction and climate 

change; 

 (e) Provide training, sensitization and awareness-raising for the 

authorities, emergency services workers and other groups on the various forms 

of gender-based violence that are prevalent in situations of disaster and how to 

prevent and address them. The training should include information on the rights 

and needs of women and girls, including those from indigenous and minority 

groups, women and girls with disabilities, lesbian, bisexual and transgender 

women and girls and intersex persons, and the ways in which they may be 

exposed to and affected by gender-based violence; 

 (f) Adopt long-term policies and strategies to address the root causes of 

gender-based violence against women in situations of disaster, including by 

engaging with men and boys, the media, traditional and religious leaders and 

educational institutions, in order to identify and eliminate social and cultural 

stereotypes concerning the status of women. 

 

 

 B. Rights to education and to information 
 

 

58. Article 10 of the Convention concerns the elimination of discrimination in 

education.22 Education improves the capacity of women to participate within their 

households, families, communities and businesses and to identify the means to reduce 

disaster risk, mitigate climate change, develop more effective recovery strategies and 

thus build more resilient communities. Education also increases access to 

opportunities, resources, technology and information that aids in disaster risk 

reduction and the development of effective policies relating to climate change. The 

prevention and mitigation of disasters and climate change require well -trained women 

and men in disciplines including economics, agriculture, water resources 

management, climatology, engineering, law, telecommunications and emergency 

services. 

59. In the aftermath of disasters, girls and women, whose access to education is 

often already limited as a result of social, cultural and economic barriers, may face 

even greater obstacles to participation in education, owing to the destruction of 

infrastructure, lack of teachers and other resources, economic hardship and security 

concerns. 

__________________ 

 22  See general recommendation No. 36 (2017) on the right of girls and women to education.  
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60. In accordance with article 10 of the Convention and general 

recommendation No. 36, States parties should: 

 (a) Ensure, through regular inspections, that educational infrastructure 

is safe and resilient enough to withstand disasters and that adequate resources 

are dedicated to the protection of students and educators from the impacts of 

climate change and disasters; 

 (b) Allocate adequate resources and budgets so that schools and other 

educational facilities are built to withstand hazards, reconstructed on the basis 

of sound disaster risk assessment and building codes and rendered operational 

as expeditiously as possible following disasters. The reintegration of girls and 

other groups for which education has not traditionally been valued should be 

prioritized through specific outreach programmes, with a view to ensuring that 

girls and women are not excluded from education in the wake of disasters; 

 (c) Ensure that women and girls have equal access to information, 

including scientific research, and education regarding disasters and climate 

change. That information should form part of the core educational curricula at 

each level of instruction; 

 (d) Prioritize innovative and flexible gender-responsive educational 

programmes, including at the community level, to enable women to develop the 

skills required to adapt to the changing climate and engage in sustainable 

development initiatives. Specific programmes and scholarships should be 

established to support girls and women in undertaking education and training 

in all areas relating to disaster risk reduction and management and 

environmental and climate science. 

 

 

 C. Rights to work and to social protection 
 

 

61. Disasters and climate change directly affect women, in particular those living in 

poverty, by having an impact on their livelihoods. Economic inequali ties between 

women and men are entrenched and reinforced through discrimination, including 

restrictions on ownership and control of land and property, unequal remuneration, the 

concentration of women in precarious, informal and unstable employment, sexual 

harassment and other forms of workplace violence, pregnancy-related discrimination 

in employment, gendered divisions of household labour and the undervaluing of the 

contributions of women in domestic, community and care work, as well as workplace 

discrimination including labour and sexual exploitation, land grabs and 

environmental destruction by abusive extractive industries and due to unregulated 

industrial and/or agro-industrial activities. All such gender-based discrimination 

limits the capacity of women to prevent and adapt to the harm generated by disasters 

and climate change. 

62. The burden of caregiving and domestic work often increases for women 

following disasters. The destruction of food stocks, housing and infrastructure such 

as water and energy supplies and an absence of social protection systems and health-

care services all have specific consequences for women and girls. The result of such 

gendered inequalities is the increased vulnerability and mortality levels among 

women and girls, and they are frequently left with less time to engage in economic 

activities or to gain access to the resources, including information and education, 

necessary for recovery and adaptation.23 

__________________ 

 23  See, for example, A/55/38, para. 339. 

https://undocs.org/A/55/38
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63. Social and legal inequalities further restrict the ability of women to mo ve to 

safer, less disaster-prone areas and may limit women’s rights to access to financial 

services, credit, social security benefits and secure tenure of land and other productive 

resources.24 

64. States parties should: 

 (a) Invest in gender-responsive social protection systems and social 

services that reduce economic inequalities between women and men and enable 

women to mitigate disaster risk and adapt to the adverse effects of climate 

change. Eligibility criteria for social protection schemes should be closely 

monitored to ensure that they are accessible to all groups of women, including 

women heads of household, unmarried women, internally displaced, migrant and 

refugee women and women with disabilities; 

 (b) Ensure the resilience to disasters of workplaces and critical 

infrastructure, including nuclear reactors and plants, through regular 

inspections and the adoption of building safety codes and other systems to 

guarantee that such infrastructure, in particular that which is necessary for 

income-generating and domestic activities, is rendered operational as 

expeditiously as possible following disasters;  

 (c) Guarantee women’s equal right to decent and sustainable employment 

opportunities, as provided for in article 11 of the Convention, and apply that 

right in the context of disaster prevention, management and recovery and in 

connection with climate change adaptation in both urban and rural areas;  

 (d) Facilitate equal access for women to markets, financial services, credit 

and insurance schemes and regulate the informal economy to ensure that women 

are able to claim pensions and other employment-related social security 

entitlements; 

 (e) Acknowledge and address the unequal burden of the unpaid and care 

work performed by women, including within disaster and climate policies. 

Policies and programmes should be developed to assess, reduce and redistribute 

the gendered burden of care tasks, such as awareness-raising programmes on the 

equal sharing of domestic work and unpaid care work, the introduction of time-

saving measures and the inclusion of appropriate technology, services and 

infrastructure; 

 (f) Protect and promote women’s right to access to training in non-

traditional areas of work, including within the green economy, and sustainable 

livelihoods, which would enable them to design, participate in, manage and 

monitor disaster and climate change prevention, preparedness, mitigation and 

adaptation initiatives and better equip them to benefit from such interventions.  

 

 

 D. Right to health 
 

 

65. Under article 12 of the Convention, States parties are to guarantee substantive 

equality between women and men in the provision of health-care services, including 

sexual and reproductive health services and mental and psychological health services. 

The measures that States parties must take, under article 12, in order to respect, 

protect and fulfil the right to health for all women are detailed in the Committee ’s 

general recommendation No. 24 (1999) on women and health. Health services and 

__________________ 

 24  See general recommendation No. 29 (2013) on the economic consequences of marriage, family 

relations and their dissolution and general recommendation No. 34 (2016) on the rights of rural 

women. 
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systems, including sexual and reproductive health services, should be available, 

accessible, acceptable and of good quality, even in the context of disasters. 25 To that 

end, measures should be taken to ensure that gender-responsive climate change and 

disaster resilience policies, budgets and monitoring activities are fully integrated into 

health services and systems.26 

66. Climate change and disasters, including pandemics, influence the prevalence, 

distribution and severity of new and re-emerging diseases. The susceptibility of 

women and girls to disease is heightened as a result of inequalities in access to food, 

nutrition and health care and the social expectations that women will act as primary 

caregivers for children, older persons and the sick.  

67. States parties should ensure that detailed policies and budget allocations are 

made to promote, protect and fulfil women’s right to health, including sexual and 

reproductive health and comprehensive, age-appropriate sexuality education, mental 

and psychological health, hygiene and sanitation. Provisions for antenatal and 

postnatal care, such as emergency obstetric care and support for breastfeeding, should 

form part of strategies, plans and programmes relating to climate change and 

disasters. 

68. In particular, States parties should: 

 (a) Ensure participation, including in decision-making positions, by 

diverse groups of women and girls in the planning, implementation and 

monitoring of health policies and programmes and in the design and 

management of integrated health services for women in the context of disaster 

risk management and climate change; 

 (b) Invest in climate- and disaster-resilient health systems and services 

and allocate the maximum of their available resources to the underlying 

determinants of health, such as clean water, adequate nutrition and sanitation 

facilities and menstrual hygiene management. Those investments should be 

geared towards transforming health systems so that they are responsive to the 

changing health-care needs arising from climate change and disasters and 

sufficiently resilient to cope with those new demands;  

 (c) Ensure the removal of all barriers to access for women and girls to 

health services, education and information, including in the areas of mental and 

psychological health, oncological treatment and sexual and reproductive health, 

and, in particular, allocate resources for cancer screening, mental health and 

counselling programmes and programmes for the prevention and treatment of 

sexually transmitted infections, including HIV, and treatment for AIDS, before, 

during and after disasters; 

 (d) Accord priority to the provision of family-planning and sexual and 

reproductive health information and services, within disaster preparedness and 

response programmes, including access to emergency contraception, post-

exposure prophylaxis for HIV, treatment for AIDS and safe abortion, and reduce 

maternal mortality rates through safe motherhood services, the provision of 

qualified midwives and prenatal assistance; 

 (e) Monitor the provision of health services to women by public, non-

governmental and private organizations, to ensure equal access to and quality of 

__________________ 

 25  WHO, “Gender inequities in environmental health”, EUR/5067874/151 (2008). 

 26  Intergovernmental Panel on Climate Change, Climate Change 2014: Impacts, Adaptation, and 

Vulnerability–Part A: Global and Sectoral Aspects, Working Group II Contribution to the Fifth 

Assessment Report of the Intergovernmental Panel on Climate Change  (New York, Cambridge 

University Press, 2014), p. 733.  
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care that responds to the specific health needs of diverse groups of women, in the 

context of disasters and climate change; 

 (f) Require that all health services operating in situations of disaster 

function to promote the human rights of women, including the rights to 

autonomy, privacy, confidentiality, informed consent, non-discrimination and 

choice. Specific measures to ensure the promotion and protection of the rights of 

women and girls with disabilities, women and girls belonging to indigenous and 

minority groups, lesbian, bisexual and transgender women and girls, intersex 

persons, older women and women and girls belonging to other marginalized 

groups should be explicitly included in health-care policies and standards 

relating to situations of disaster; 

 (g) Ensure that training curricula for health workers, including in 

emergency services, incorporate comprehensive, mandatory, gender-responsive 

courses on women’s health and human rights, in particular gender-based 

violence. Health-care providers should be made aware of the linkages between 

increased disaster risk, climate change and the growing potential for public 

health emergencies as a result of shifting disease patterns. The training should 

also include information on the rights of women with disabilities and women 

belonging to indigenous, minority and other marginalized groups;  

 (h) Collect and share data on gender-based differences in vulnerability to 

infectious and non-infectious diseases occurring in situations of disaster and as 

a result of climate change. That information should be used to develop integrated 

rights-based disaster and climate change action plans and strategies.  

 

 

 E. Right to an adequate standard of living 
 

 

  Food, land, housing, water and sanitation 
 

69. The impacts of climate change are already being experienced in many areas, in 

connection with decreased food security, land degradation and more limited 

availability of water and other natural resources. There is evidence that the effects of 

food, land and water insecurity are not gender-neutral and that women are more likely 

to suffer from undernourishment and malnutrition in times of food scarcity. 27 It has 

also been shown that women and girls, who are those with the primary responsibility 

for growing, gathering and preparing food and collecting fuel and water in many 

societies, are disproportionately affected by a lack of available, affordable, safe and 

accessible drinking water and fuel sources. The additional burden placed on women 

and girls by such climate-related resource scarcity drains time, causes physical 

hardship, increases exposure to the risk of violence and increases stress.28 

70. Women, in particular rural and indigenous women, are directly affected by 

disasters and climate change, as food producers and as agricultural workers because 

they make up the majority of the world’s smallholder and subsistence farmers and a 

significant proportion of farmworkers. As a result of discriminatory laws and social 

norms, women have limited access to secure land tenure, and the farmland that they 

are allotted tends to be of inferior quality and more prone to flooding, erosion or other 

adverse climatic events. Owing to the increasing rate of out -migration among men in 

climate change-affected areas, women are left with the sole responsibility for farming, 

yet they do not possess the legal and socially recognized land ownership necessary to 

__________________ 

 27  See, for example, CEDAW/C/NPL/CO/4–5. 

 28  WHO, “Gender, climate change and health”. 

https://undocs.org/CEDAW/C/NPL/CO/4-5
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adapt to the changing climatic conditions effectively. Women are also indirectly 

affected by the impacts of weather-related events on the price of foodstuffs.  

71. Articles 12 and 14 of the Convention contain specific guarantees on nutrition 

and the equal participation of women in decision-making about food production and 

consumption. In addition, the core obligations of States parties to eliminate 

discrimination, outlined in article 2, to modify cultural patterns of behavi our based 

on discriminatory stereotypes, in article 5 (a), to ensure equality before the law, in 

article 15, and to guarantee equality within marriage and family relations, in article 

16, are of central importance to addressing women’s rights to land and productive 

resources, which are vital to ensuring the right to food and sustainable livelihoods.  

72. States parties should: 

 (a) Promote and protect women’s equal rights to food, housing, 

sanitation, land and natural resources, including adequate drinking water, water 

for domestic use and for food production, and take positive measures to 

guarantee the availability and accessibility of those rights, even during times of 

scarcity. Particular attention should be paid to ensuring that women living in 

poverty, in particular those in informal settlements in both urban and rural 

areas, have access to adequate housing, drinking water, sanitation and food, 

especially in the context of disasters and climate change;  

 (b) Increase resilience to the impacts of disasters and climate change 

among women by identifying and supporting livelihoods that are sustainable and 

empowering, and develop gender-responsive services, including extension 

services to assist women farmers, that enable women to gain access to and benefit 

from those livelihoods; 

 (c) Develop participatory, gender-responsive development plans and 

policies that integrate a human rights-based approach, in order to guarantee 

sustainable access to adequate housing, food, water and sanitation. Priority 

should be given to ensuring the accessibility of services for all women;  

 (d) Adopt legislation, programmes and policies and allocate budgets to 

eliminate homelessness and to ensure that adequate and disaster resilient 

housing is available and accessible to all women, including those with disabilities. 

Measures must be taken to protect women against forced eviction and to ensure 

that public housing and rental assistance schemes accord priority and respond 

to the specific needs of groups of women.  

 

 

 F. Right to freedom of movement 
 

 

73. The increasing frequency and intensity of extreme weather events and 

environmental degradation resulting from climate change are likely to lead to 

significant population displacement both within countries and across borders. 29 

74. The Committee and many other international human rights bodies, including the 

Committee on the Protection of the Rights of All Migrant Workers and Members of 

Their Families, have recognized that disasters and climate change are among the push 

__________________ 

 29  United Nations Entity for Gender Equality and the Empowerment of Women, “Addressing gender 

dimensions in large-scale movements of refugees and migrants”, joint statement by the 

Committee on the Protection of the Rights of All Migrant Workers and Members of Their 

Families, the Committee on the Elimination of Discrimination against Women, the United 

Nations Entity for Gender Equality and the Empowerment of Women and the Office of the 

United Nations High Commissioner for Human Rights, 19 September 2016. 
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factors for migration, in particular among women. 30  In several regions, climate 

change and disasters are contributing to an increase in the migration o f women, on 

their own, into sectors of work done predominantly by women, for the purposes of 

supporting family members who no longer have local livelihood opportunities.  

75. Women migrants face a heightened risk of gender-based violence, including 

trafficking in persons, and other forms of discrimination in transit, in camps, at 

borders and in destination countries. Women may also face specific human rights 

violations during migration and at their destination, owing to a lack of adequate 

sexual, reproductive and mental health services and discrimination in gaining access 

to employment, social security, education, housing, legal documents such as birth or 

marriage certificates, and justice. Migrant women and girls are frequently subject to 

intersecting forms of discrimination. Women who migrate may also be vulnerable to 

the impacts of climate change in destination areas, in particular in urban centres in 

developing countries. 

76. In many contexts, however, women are impeded from leaving regions that are 

at high risk of disaster or migrating to re-establish their lives in the wake of extreme 

climatic events. 31  Gender-based stereotypes, household responsibilities, 

discriminatory laws, lack of economic resources and limited access to social capital 

frequently restrict the ability of women to migrate.  

77. Women who are left behind when male family members migrate may also find 

themselves having to take on non-traditional economic and community leadership 

tasks for which they have had little preparation or training, such as when disasters 

occur and women must assume primary responsibility for coordinating mitigation, 

recovery and adaptation efforts.  

78. In accordance with the Convention and general recommendation No. 26 

(2008) on women migrant workers and general recommendation No. 32, States 

parties should: 

 (a) Ensure that migration and development policies are gender responsive 

and that they include sound disaster risk considerations and recognize disasters 

and climate change as important push factors for internal displacement and 

migration. That information should be incorporated into national and local plans 

for monitoring and supporting the rights of women and girls during migration 

and displacement; 

 (b) Facilitate the participation of migrant women, including those who 

have been displaced as a result of disasters and climate change, in the 

development, implementation and monitoring of policies designed to protect and 

promote their human rights at all phases of migration. Particular efforts must 

be made to involve migrant women in designing appropriate services in areas 

including mental health and psychosocial support, sexual and reproductive 

health, education and training, employment, housing and access to justice; 

 (c) Ensure gender balance among the border police, military personnel 

and government officials responsible for the reception of migrants and train 

those groups on the gender-specific harm that migrant women may face, 

including the increased risk of violence; 

 (d) Integrate human mobility-related considerations into disaster risk 

reduction and climate change mitigation and adaptation policies, taking into 

__________________ 

 30  Ibid. See also general recommendation No. 26 (2008) on women migrant workers.  

 31  Asian Development Bank, Gender Equality and Food Security: Women’s Empowerment as a Tool 

against Hunger (Mandaluyong City, Philippines, 2013), p. 12.  
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account the specific rights and needs of women and girls, including unmarried 

women and women heads of household, before, during and after disasters.  

 

 

 VII. Dissemination and reporting 
 

 

79. To effectively prevent and mitigate the impacts of disasters and climate change, 

States parties and other stakeholders should take measurable and targeted st eps to 

collect, analyse and disseminate information and data concerning the development of 

strategies, policies and programmes designed to address gender inequalities, reduce 

disaster risk and increase resilience to the adverse effects of climate change. 

80. Cooperative networks between civil society organizations working in the field 

of gender equality and those working in humanitarian assistance, disaster risk 

reduction and climate change should be established and should include national 

human rights institutions, government agencies at all levels and international 

organizations. 

81. To ensure that effective monitoring and reporting systems are established, 

States parties should: 

 (a) Design and institutionalize reliable mechanisms to collect and analyse 

data and monitor and disseminate findings across all areas relevant to disaster 

risk reduction, climate change and gender equality;  

 (b) Ensure the participation of women at the subnational, national, 

regional and international levels in data collection and analysis and the 

monitoring and dissemination of findings; 

 (c) Include information in their periodic reports to the Committee on the 

legal frameworks, strategies, budgets and programmes that they have 

implemented to ensure that the human rights of women are promoted and 

protected within policies relating to climate change and disaster risk reduction;  

 (d) Translate the present general recommendation into national and local 

languages, including indigenous and minority languages, and disseminate it 

widely to all branches of government, civil society, the media, academic 

institutions and women’s organizations. 
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JUDGMENT 

Present: Presiderlt BUSTAMANTE Y RIVERO; Vice-President K O R E ~ S K Y ;  Judges 
Sir Gerald FITZMAURICE, TANAKA, JESSUP, MORELLI, Sir Muhammad 
ZAFRULLA KHAN, PADILLA NERVO, FORSTER, GROS, AMMOUN, BENG- 
ZON, PETREN, LACHS, ONYEAMA; Judges ad  hoc MOSLER, SDRENSEN; 
Registrar AQUARONE. 

In the North Sea Continental Shelf cases, 

between 

the Federal Republic of Germany, 
represented by 

Dr.  G.  Jaenicke, Professor of International Law in the University of Frank- 
furt am Main, 

as  Agent, 
assisted by 
Dr. S. Oda, Professor of International Law in the University of Sendai, 
as Counsel, 
Dr. U. Scheuner, Professor of International Law in the University of Bonn, 
Dr. E. Menzel, Professor of International Law in the University of Kiel, 
Dr. Henry Herrmann, of the Massachusetts Bar, associated with Messrs. 

Goodwin, Procter and Hoar, Counsellors-at-Law, Boston, 
Dr. H. Blomeyer-Bartenstein, Counsellor 1st Class, Ministry of Foreign 

Affairs, 
Dr. H. D. Treviranus, Counsellor, Ministry of Foreign Affairs, 
as  Advisers, 

and by MT. K. Witt, Ministry of Foreign Affairs, 
as Expert, 

and 

the Kingdom of Denmark, 
represented by 

Mr. Bent Jacobsen, Barrister at the Supreme Court of Denmark, 
as Agent and Advocate, 
assisted by 
Sjr Humphrey Waldock, C.M.G., O.B.E., Q.C., Professor of International 

-Law in the University of Oxford, 
as Counsel and Advocate, 
H.E. MT. S. Sandager Jeppesen, Ambassador, Ministry of Foreign Affairs, 

MT. E. Krog-Meyer, Head of The Legal Department, Ministry of Foreign 
Affairs, 

Dr. 1. Foighel, Professor in the University of Copenhagen, 
MT. E. Lauterpacht, Mernber of the English Bar and Lecturer in the Uni- 

versity of Cambridge, 
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Mr. M. Thamsborg, Head of Department, Hydrographic Institute, 
as Advisers, 
and by 
Mr. P. Boeg, Head of Secretariat, Ministry of Foreign Affairs, 
Mr. U. Engel, Head of Section, Ministry of Foreign Affairs, 
as Secretaries, 

and between 

the Federal Republic of Germany, 
represented as indicated above, 

the Kingdom of the Netherlands, 
represented by 

Professor W. Ripl-iagen, Legal Adviser to the Ministry of Foreign Affairs, 
Professor of International Law at the Rotterdam School of Economics, 

as Agent, 
assisted by 
Sir Humphrey Waldock, C.M.G., O.B.E., Q.C., Professor of International 

Law in the University of Oxford, 
as Counsel, 
Rear-Admira1 W. Langeraar, Chief of the Hydrographic Department, 

Royal Netherlands Navy, 
MT. G. W. Maas Geesteranus, Assistant Legal Adviser to the Ministry of 

Foreign Affairs, 
Miss F. Y. van der Wal, Assistant Legal Adviser to the Ministry of Foreign 

Affairs, 
as Advisers, 
and by 
Mr. H. Rombach, Divisional Head, Hydrographic Department, Royal 

Netherlands Navy, 
as Deputy-Adviser, 

composed as above, 

delivers the following J~tclgrnent: 
By a letter of 16 February 1967, received in the Registry on 20 February 1967, 

the Minister for Foreign Affairs of the Netherlands transmitted to the Registrar: 
( a )  an original copy, signed at Bonn on 2 February 1967 for the Governments 

of Denmark and the Federal Republic of Germany, of a Special Agree- 
ment for the submission to the Court of a difference between those two 
States concerning the delimitation, as between them, of the continental 
shelf in the North Sea; 

(b)  an original copy, signed at Bonn on 2 February 1967 for the Governments 
of the Federal Republic of Germany and the Netherlands, of a Special 
Agreement for the submission to the Court of a difference between those 
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two States concerning the delimitation, as between them, of the continental 
shelf in the North Sea; 

(c) an original copy, signed at  Bonn on 2 February 1967 for the three Govern- 
ments aforementioned, of a Protocol relating to  certain procedural ques- 
tions arising from the above-mentioned Special Agreements. 

Articles 1 to  3 of the Special Agreement between the Governments of Den- 
mark and the Federal Republic of Germany are as follows: 

"Article 1 
(1) The International Court of Justice is requested to  decide the follow- 

ing question: 
What principles and rules of international law are applicable to  the 

delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain t o  each of them beyond the partial 
boundary determined by the above-mentioned Convention of 9 June 
1965? 
(2) The Governments of the Kingdom of Denmark and of the Federal 

Republic of Germany shall delimit the continental shelf in the North Sea 
as between their countries by agreement in pursuance of the decision 
requested from the International Court of Justice. 

Article 2 
(1) The Parties shall present their written pleadings to  the Court in the 

order stated below : 
1. a Memorial of the Federal Republic of Germany to be submitted 

w i t h i ~  six months from the notification of the present Agreement t o  
the mrt; 

2. a Colinter-Meinorial of the Kingdom of Denmark to be submitted 
within six months frorn the delivery of the German Memorial; 

3. a German Reply followed by a Danish Rejoinder to be delivered 
within such tirne-limits as  the Court may order. 

(2) Additional written pleadings may be presented if this is jointly 
proposed by the Parties and considered by the Court to be appropriate to  
the case and the circumstances. 

(3) The foregoing order of presentation is without prejudice to  any 
question of burden of proof which might arise. 

Article 3 
The present Agreement shall enter into force on the day of signature 

thereof." 

Articles 1 t o  3 of the Special Agreement between the Governments of the 
Federal Republic of Germany and the Netherlands are as follows: 

"Article 1 
(1) The International Court of Justice is requested to  decide the follow- 

ing question : 
What principles and rules of international law are applicable to  the 

delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain t o  each of them beyond the partial 
boundary determined by the above-mentioned Convention of 1 Decem- 
ber 1964? 



(2) The Governments of the Federal Republic of Germany and of the 
Kingdom of the Netherlands shall delimit the continental shelf of the 
North Sea as between their countries by agreement in pursuance of the 
decision requested from the International Court of Justice. 

Article 2 
(1) The Parties shall present their written pleadings to  the Court in the 

order stated below : 
1. a Memorial of  the Federal Republic of Germany t o  be submitted 

within six months from the notification of the present Agreement to  
the Court ; 

2. a Counter-Memorial of the Kingdom of the Netherlands to  be sub- 
mitted within six months from the delivery of the German Memorial; 

3. a German Reply followed by a Netherlands Rejoinder to  be delivered 
within such time-limits as the Court may order. 

(2) Additional written pleadings may be preseiited if this is jointly 
proposed by the Parties and considered by the Court to  be appropriate to  
the case and the circumstances. 

(3) The foregoing order of presentation is without prcjudice to  any 
question of burden of proof which might arise. 

Article 3 
The present Agreement shall enter into force on the day of signature 

thereof." 

The Protocol between the three Governments reads as follows: 
"Protocol 

At  the signature of the Special Agreement of today's date between the 
Government of the Federal Republic of Germany and the Governments 
of the Kingdom of Denmark and the Kingdom of the Netherlands respec- 
tively, on the submission to the International Court of Justice of the dif- 
ferences between the Parties concerning the delimitation of the continental 
shelf in the North Sea, the three Governments wish to  state their agreement 
on the following: 

1. The Government of the Kingdom of the Netherlands will, within a 
month from the signature, notify the two Special Agreements together 
with the present Protocol t o  the International Court of Justice in accor- 
dance with Article 40, paragraph 1 ,  of the Statute of the Court. 

2. After the notification in accordance with item 1 above the Parties 
will ask the Court to  join the two cases. 

3. The three Governments agree that, for the purpose of appointing a 
judge cd hoc, the Governments of the Kingdom of Denmark and the King- 
dom of the Netherlands shall be considered parties in the same interest 
within the meaning of Article 31, paragraph 5, of the Statute of the Court." 

Pursuant to  Article 33, paragraph 2, of the Rules of Court, the Registrar a t  
once informed the Governments of Denmark and the Federal Republic of 
Germany of the filing of the Special Agreements. In accordance with Article 34, 
paragraph 2, of the Rules of Court, copies of the Special Agreements were 
transmitted t o  the other Members of the United Nations and to other non- 
member States entitled to  appear before the Court. 
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By Orders of 8 March 1967, taking into account the agreement reached 
between the Parties, 21 August 1967 and 20 February 1968 were fixed respec- 
tively as the time-limits for the filing of the Memorials and Counter-Memorials. 
These pleadings were filed within the time-limits prescribed. By Orders of 
1 March 1968, 31 May and 30 Augusl 1968 were fixed respectively as the time- 
limits for the filing of the Replies and Rejoinders. 

Pursuant to  Article 31, paragraph 3, of the Statute of the Court, the Govern- 
ment of the Federal Republic of Germany chose Dr. Hermann Mosler. Profes- 
sor of International Law in the University of Heidelberg, to  sit as  Judçe ad hoc 
in both cases. Referring t o  the agreement concluded between them accarding 
to which they should be considered parties in the same interest within the 
meaning of Article 31, paragraph 5, of the Statute, the Governments of Den- 
mark and the Netherlands chose Dr. Max Snrensen, Professor of International 
Law in the University of Aarhus, to  sit as Judge nd hoc in both cases. 

By an Order of 26 April 1968, considering that the Governments of Denmark 
and the Netherlands were, so far as the choice of a Judge ad hoc was concerned, 
t o  be reckoned as one Party only, the Court fo~ind  that those two Governments 
were in the same interest, joined the proceedings in the two cases and, in modi- 
fication of the directions given in the Orders of 1 March 1968, fixed 30 August 
1968 as  the time-limit for the filing of a Common Rejoinder for Denmark and 
the Netherlands. 

The Replies and the Common Rejoinder having been filed within the time- 
limits prescribed, the cases were ready for hearing on 30 August 1968. 

Pursuant t o  Article 44, paragraph 2, of the Rules of Court, the pleadings 
and annexed documents were, after consultation of the Parties, made available 
t o  the Governments of Brazil, Canada, Chile, Colombia, Ecuador, Finland, 
France, Honduras, Iran, Norway, Sweden, United Kingdom of Great Britain 
and Northern Ireland, United States of America and Venezuela. Pursuant to  
paragraph 3 of the same Article, those pleadings and annexed documents were, 
with the consent of the Parties, made accessible t o  the public as from the date 
of the opening of the oral proceedings. 

Hearings were held from 23 t o  25 October, from 28 October t o  1 November, 
and on 4, 5, 7, 8 and 11 November 1968, in the course of which the Court 
heard, in the order agreed between the Parties and accepted by the Court, the 
oral arguments and replies of Professor Jaenicke, Agent, and Professor Oda, 
Counsel, on behalf of the Government of the Federal Republic of Germany; 
and of Mr. Jacobsen and Professor Riphagen, Agents, and Sir Humphrey 
Waldock, Counsel, on behalf of the Governments of Denmark and the Nether- 
lands. 

In the course of the written proceedings, the following Submissions were 
presented by the Parties: 

On behnifof'the Government of the Federal Republic of Germany, 

in the Memorials: 
"May it please the Court to  recognize and declare: 
1. The delimitation of the continental shelf between the Parties in the 

North Sea is governed by the principle that each coastal State is entitled 
t o  a just and equitable share. 



CONTINENTAL SHELF ( ~ M E N T )  

2. The method of determining boundaries of the continental shelf in 
such a way that every point of the boundary is equidistant from the nearest 
points of the baseline from which the breadth of the territorial sea of 
each State is measured (equidistance method), is not a rule of customary 
international law and is therefore not applicable as such between the 
Parties. 

3. The equidistance m e t h d  cannot be employed for the delimitation of 
the continental shelf unless it is  established by aneement, arbitration, or 
othemise, that it will achieve a just and equitable apportionment of the 
contintntal shelf among the States concerned. 

4. As to  the delimitation of the continental shelf between the Parties 
in the North Sea, the equidistmce method cannot find application, since 
it would not apportion a just and equitable share to the Federal Republic 
of Germany"; 

in the Replies: 
"May it please the Court to recognize and declare: 
1. The delimitation of the continental shelf between the Parties in the 

North Sea is governed by the principle that each coastal State is entitled 
to a just and equitable share. 

2. (a) The method of determining boundaries of the continental shelf 
in such a way that every point of the boundary i s  equidistant from the 
nearest points of the baselines from which the breadth of the territorial 
sea of each State is measured (equidistance method) i s  not a rule of cus- 
tomary international law. 

(6) The rule contained in the second sentence or paragraph 2 of Ar- 
ticle 6 of the Continental Shelf Convention, prescribing that in the absence 
of agreement, and unless another boundary i s  justified by speciaI circum- 
stances, the boundary shall be determined by application of the principle 
of equidistance, has not kcome customary international law. 

( c )  Even if the rule under (b) would be applicable between the Partics, 
special circumstances within the meaning of that ruIe would exclude the 
application of the equidistance method in the present case. 

3. (a)  The equidistance method cannot be used for the delimitation of 
the continental shelf unless it is established by agreement, arbitration, or 
otherwise, that it will achieve a just and equitable apportionment of the 
continental shelf among the States concerned. 

(b) As to the delimitation of the continental shell between the Parties 
in the North Sea, the Kingdom of Denmark and the Kingdom of the 
Netherlands cannot rely on the application of the equidistance method, 
since it would not lead to  an equitable apportionment. 

4. Consequently, the delimitation of thc continental shelf in the North 
Sea between the Parties is a matter which has to be settled by agreement. 
This agreement should apportion a just and equitable share to each of the 
Parties in the light of all factors retevant in this respect." 

On behal/of the Government of Denmark, 
in its Counter-Memorial: 

"Considering that, as noted in the Cornpromis, disagreement exists 



between the Parties which could not be settled by detailed negotiations, 
regarding the further course of the boundary beyond the partial boundary 
determined by the Convention of 9 June 1965; 

Considering that under the terms of Article 1, paragraph 1, of the Com- 
promis the task entrusted t o  the Court is not to  formulate a basis for the 
delimitation of the continental shelf in the North Sea as between the Parties 
ex aequo et bono, but t o  decide what principles and rules of international 
law are applicable t o  the delimitation as between the Parties of the areas 
of the continental shelf in the North Sea which appertain to  each of them 
beyond the partial boundary, determined by the above-mentioned Con- 
vention of 9 June 1965; 

In view of the facts and arguments presented in Parts 1 and 11 of this 
Counter-Memorial, 

May it please the Court to  adjudge and declare: 
1.  The delimitation as between the Parties of the said areas of the con- 

tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragraph 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 

2. The Parties being in disagreement, unless another boundary is 
justified by special circumstances, the boundary between thern is to  be 
determined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 

3. Special circumstances which justify another boundary line not having 
been established. the boundary between the Parties is to  be determined by 
application of the principle of equidistance indicated in the preceding 
Submission." 

On behalf of the Government of the Netherlands, 
in its Counter-Memorial : 

"Considering that, as noted in the Compromis, disagreement exists 
between the Parties which could not be settled by detailed negotiations, 
regarding the further course of the boundary beyond the partial boundary 
determined by the Treaty of 1 December 1964; 

Considering that under the terrns of Article 1 ,  paragraph 1, of the 
Compromis the task entrusted to  the Court is not to  formulate a basis for 
the delimitation of the continental shelf in the North Sea as between the 
Parties ex aequo et bono, but to  decide what principles and rules of inter- 
national law are applicable to  the delimitation as between the Parties of 
the areas of the continental shelf in the North Sea which appertain to  
each of them beyond the partial boundary determined by the above- 
mentioned Treaty of 1 December 1964; 

In view of the facts and arguments presented in Parts 1 and I I  of this 
Counter-Memorial, 

May it please the Court t o  adjudge and declare: 
1. The delimitation as between the Parties of the said areas of the con- 

tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragraph 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 



7 .  The Parties being in disagreement, unless another boundary is justi- 
fied by special circumstances, the boundary between them is to  be deter- 
mined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 

3. Special circumstances which justify another boundary line not having 
been established, the boundary between tlie Parties is to  be deterrnined 

.by application of the principle of equidistance indicated in the preceding 
Subrnission." 

0 1 1  I~e l~al fo f  the Goveriiii~ei~t.~ of Deiitnark and the Nerherlntids, 

in the Common Rejoinder: 
"May it further please the Court to  adjudge and declare: 
4. If the principles and rules of international law mentioned in Sub- 

mission 1 of the respective Counter-Mernorials are not applicable as be- 
tween the Parties, the boiindary is to  be deterrnined between the Parties 
on the basis of the exclusive rights of each Party over the continental shelf 
adjacent t o  its coast and of tlie principle that the boundary is to  leave to  
each Party every point of the continental shelf which lies nearer to its 
coast than to the coast of the other Party." 

In the course of the oral proceedings, the following Submissions were pre- 
sented by the Parties: 

On behaifof the Go>sernnzct~t of the Federal Rep~rblic of Gerttzany, 
at  the hearing on 5 November 1968: 

"1. The delimitation of the continental shelf between the Parties in the 
North Sea is governed by the principle that each coastal State is entitled 
to  a just and equitable share. 

2. ( r i )  The method of deterinining boundaries of the continental shelf 
in such a way that every point of the boundary is equidistant from the 
nearest points of the baselines from which the breadth of the territorial 
sea of each State is measured (equidistance method) is not a rule of cus- 
tomary international law. 

( b )  The rule contained in the second sentence of paragraph 2 of Ar- 
ticle 6 of the Continental Shelf Convention, prescribing that in the absence 
of agreement, and unless another boundary is justified by special circum- 
stances, the boundary shall be deterrnined by application of tlie principle 
of equidistance, has not becorne custornary international law. 

( c )  Even if the rule under ( b )  would be applicable between the Parties, 
special circun~stances within the meaning of that rule would exclude the 
application of the equidistance method in the present case. 

3. ( a )  The equidistance rnethod cannot be used for the delimitation of 
the continental shelf unless it is established by agreement, arbitration, or 
otherwise, that it will achieve a just and equitable apportionment of the 
continental shelf among the States concerned. 

(b) As t o  the delimitation of the continental shelf between the Parties 
in the North Sea, the Kingdom of Denrnark and the Kingdom of the 
Netherlands cannot rely on the application of the equidistance rnethod, 
since it would not lead t o  an equitable apportionment. 
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4. Consequently, the delimitation of the continental shelf, on which 
the Parties must agree pursuant t o  paragraph 2 of Article 1 of the Special 
Agreement, is determined by the principle of the just and equitable share, 
based on criteria relevant to  the particular geographical situation in the 
North Sea." 

011 behalf'ofthe Governnlent of Det~tnark, 
a t  the hearing on 11 November 1968, Counsel for that Government stated that 
it confirmed the Submissions presented in its Counter-Memorial and in the 
Common Rejoinder and that those Submissions were identical t~llrtatis rrilrtandis 
with those of the Government of the Netherlands. 

Oti behnlf'of the Govertitt~ent of rile Netherlatzds, 

a t  the hearing on 1 I November 1968 : 
"With regard to  the delimitation as between the Federal Republic of 

Germany and the Kingdom of the Netherlands of the boundary of the 
areas of the continental shelf in the North Sea which appertain to  each of 
them beyond the partial boundary determined by the Convention of 
1 December 1964. 

May it please the Court t o  adjudge and declare: 
1.  The delimitation as between the Parties of the said areas of the con- 

tinental shelf in the North Sea is governed by the principles and rules of 
international law which are expressed in Article 6, paragrapli 2, of the 
Geneva Convention of 1958 on the Continental Shelf. 

2. The Parties being in disagreement, unless another boundary is justi- 
fied by special circumstances, the boundary between them is t o  be deter- 
mined by application of the principle of equidistance from the nearest 
points of the baselines from which the breadth of the territorial sea of 
each State is measured. 

3. Special circumstances which justify another boundary line not having 
been established, the boundary between the Parties is to  be determined 
by application of the principle of equidistance indicated in the preceding 
Submission. 

4. If the principles and rules of international law mentioned in Sub- 
mission 1 are not applicable as between the Parties, the boundary is to  be 
determined between the Parties on the basis of the exclusive rights of each 
Party over the continental shelf adjacent to  its coast and of the principle 
that the boundary is to  leave to  each Party every point of the continental 
shelf which lies nearer t o  its coast than to the coast of the other Party." 

1. By t h e  t w o  Special Agreements respectively concluded between t h e  
Kingdom o f  Denmark  a n d  the  Federal Republic of  Germany,  a n d  between 
t h e  Federal  Republic a n d  the  Kingdom of the  Netherlands, t h e  Parties 
have submit ted t o  the  C o u r t  certain differences concerning "the delimita- 



tion as between the Parties of the areas of the continental shelf in the 
North Sea which appertain to each of themV-with the exception of 
those areas, situated in the immediate vicinity of the Coast, which have 
already been the subject of delimitation by two agreements dated 1 
December 1964, and 9 June 1965, concluded in the one case between the 
Federal Republic and the Kingdom of the Netherlands, and in the other 
between the Federal Republic and the Kingdom of Denmark. 

2. I t  is in respect of the delimitation of the continental shelf areas 
lying beyond and to seaward of those affected by the partial boundaries 
thus established, that the Court is requested by each of the two Special 
Agreements to decide wliat are the applicable "principles and rules of 
international law". The Court is not asked actually to  delimit the further 
boundaries which will be involved, tliis task being reserved by the Special 
Agreements to  the Parties, which undertake to  effect such a delimitation 
"by agreement in pursuance of the decision requested from the . . . 
Courtm-that is to  say on the basis of, and in accordance with, the 
principles and rules of international law found by the Court to be 
applicable. 

3. As described in Article 4 of the North Sea Policing of Fisheries 
Convention of 6 May 1882, the North Sea, which lies between continental 
Europe and Great Britain in the east-west direction, is roughly oval in 
shape and stretches from the straits of Dover northwards t o  a parallel 
drawn between a point immediately north of the Shetland Islands and 
the mouth of the Sogne Fiord in Norway, about 75 kilometres above 
Bergen, beyond which is the North Atlantic Ocean. In the extreme north- 
west, it is bounded by a line connecting the Orkney and Shetland island 
groups; while on its north-eastern side, the line separating i t  from the 
entrances to  the Baltic Sea lies between Hanstholm at  the north-west 
point of Denmark, and Lindesnes at the southern tip of Norway. East- 
ward of this line the Skagerrak begins. Thus, the North Sea has to  some 
extent the general look of an enclosed sea without actually being one. 
Round its shores are situated, on its eastern side and starting from the 
north, Norway, Denmark, the Federal Republic of Germany, the Nether- 
lands, Belgium and France; while the whole western side is taken u p  by 
Great Britain, together with the island groups of the Orkneys and Shet- 
lands. From this it will be seen that the continental shelf of the Federal 
Republic is situated between those of Denmark and the Netherlands. 

4. The waters of the North Sea are shallow, and the whole seabed 
consists of continental shelf a t  a depth of less than 200 rnetres, except 
for the formation known as the Norwegian Trough, a belt of water 
200-650 metres deep, fringing the southern and south-western coasts of 
Norway to a width averaging about 80-100 kilometres. Much the greater 
part of this continental shelf has already been the subject of delimitation 



by a series of agreements concluded between the United Kingdom (which, 
as stated, lies along the whole western side of it) and certain of the States 
on the eastern side, namely Norway, Denmark and the Netherlands. 
These three delimitations were carried out by the drawing of what are 
known as "median lines" which, for immediate present purposes, may be 
described as boundaries drawn between the continental shelf areas of 
"opposite" States, dividing the intervening spaces equally between them. 
These lines are shown on Map 1 on page 15, together with a similar line, 
also established by agreement, drawn between the shelf areas of Norway 
and Denmark. Theoretically it would be possible also to draw the follow- 
ing median lines in the North Sea, namely United KingdomIFederal 
Republic (which would lie east of the present line United Kingdoml 
Norway-Denmark-Netherlands) ; Norway/Federal Republic (which would 
lie south of the present line NorwayIDenmark); and NorwayINetherlands 
(which would lie north of whatever line is eventually determined to be 
the continental shelf boundary between the Federal Republic and the 
Netherlands). Even if these median lines were drawn however, the 
question would arise whether the United Kingdom, Norway and the 
Netherlands could take advantage of them as against the parties to the 
existing delimitations, since these lines would, it seems, in each case lie 
beyond (i.e., respectively to the east, south and north of) the boundaries 
already effective under the existing agreements at  present in force. This 
is illustrated by Map 2 on page 15. 

5. In addition to the partial boundary lines Federal Republic/Denmark 
and Federal Republic/Netherlands, which, as mentioned in paragraph 1 
above, were respectively established by the agreements of 9 June 1965 
and 1 December 1964, and which are shown as lines A-B and C-D on 
Map 3 on page 16, another line has been drawn in this area, namely 
that represented by the line E-F on that map. This line, which divides 
areas respectively claimed (to the north of it) by Denmark, and (to the 
south of it) by the Netherlands, is the outcome of an agreement between 
those two countries dated 31 March 1966, reflecting the view taken by 
them as to what are the correct boundary lines between their respective 
continental shelf areas and that of the Federal Republic, beyond the 
partial boundaries A-B and C-D already drawn. These further and un- 
agreed boundaries to seaward, are shown on Map 3 by means of the 
dotted lines B-E and D-E. They are the lines, the correctness of which 
in law the Court is in effect, though indirectly, called upon to determine. 
Also shown on Map 3 are the two pecked lines B-F and D-F, repre- 
senting approximately the boundaries which the Federal Republic would 
have wished to obtain in the course of the negotiations that took place 
between the Federal Republic and the other two Parties prior to the 
submission of the matter to the Court. The nature of these negotiations 
must now be described. 



Map 1 

(See  paragraphs 3 alid 4 )  
Carte 1 

( Voir paragraphes 3 et 4 )  

200 metres line . . . . . . . . . . . . . . . . . . , , . . . . . . . . , . , . . . . . . . . . Isobathe des 200 mètres 
Limits fixed by the - - - - - - - - Limites définies par la 
1882 Convention convention de 1882 
Median lines Lignes médianes 



Map 3 
(See paragraphs 5-9) 

The maps in the present Jlcdgment 
were prepared on the basis of docli- 
ments submitted to the Court by the 
Parties, and their sole purpose is to 
provide a visual illustration of the 
paragraphs of the Judgment which 
refer to them. 

Carte 3 
( Voir paragraphes 5-9) 

Les cartes jointes au présc.tit arrêt ont 
été établies d'apri.~ les docunzents 
soumis à la Cour par les Parties et ont 
pour seul objet d'illustrer graphiquc- 
ment les paragraphes de l'arrêt qui 
s'y rkfèrent. 
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6. Under the agreements of December 1964 and June 1965, already 
mentioned, the partial boundaries represented by the map lines A-B and 
C-D had, according to the information furnished to the Court by the 
Parties, been drawn mainly by application of the principle of equidis- 
tance, using that term as denoting the abstract concept of equidistance. 
A line so drawn, known as an "equidistance line", may be described as 
one which leaves to each of the parties concerned al1 those portions of 
the continental shelf that are nearer to a point on its own coast than 
they are to any point on the coast of the other Party. An equidistance line 
may consist either of a "median" line between "opposite" States, or of 
a "lateral" line between "adjacent" States. In certain geographical con- 
figurations of wliich the Parties furnished examples, a given equidistance 
line may partake in varying degree of the nature both of a median and of 
a lateral line. There exists nevertheless a distinction to be drawn between 
the two, which will be mentioned in its place. 

7. The further negotiations between the Parties for the prolongation 
of the partial boundaries broke down mainly because Denmark and the 
Netherlands respectively wished this prolongation also to be effected on 
the basis of the equidistance principle,-and this would have resulted 
in the dotted lines B-E and D-E, shown on Map 3;  whereas the Federal 
Republic considered that such an outcome would be inequitable because 
it would unduly curtail what the Republic believed should be its proper 
share of continental shelf area, on the basis of proportionality to  the 
length of its North Sea coastline. It will be observed that neither of the 
lines in question, taken by itself, would produce this effect, but only both 
of them together-an element regarded by Denmark and the Netherlands 
as irrelevant to  what they viewed as being two separate and self-contained 
delimitations, each of which should be carried out without reference to  
the other. 

8. The reason for the result that would be produced by the two lines 
B-E and D-E, taken conjointly, is that in the case of a concave or recessing 
coast such as that of the Federal Republic on the North Sea, the effect 
of the use of the equidistance method is to pull the line of the boundary 
inwards, in the direction of the concavity. Consequently, where two such 
lines are drawn at  different points on a concave coast, they will, if the 
curvature is pronounced, inevitably meet a t  a relatively short distance 
from the coast, thus causing the continental shelfarea they enclose, to take 
the form approximately of a triangle with its apex to seaward and, as it 
was put on behalf of the Federal Republic, "cutting off" the coastal 
State from the further areas of the continental shelf outside of and 
beyond this triangle. The effect of concavity could of course equally be 
produced for a country with a straight coastline if the coasts of adjacent 
countries protruded immediately on either side of it. Tn contrast to this, 
the effect of coastal projections, or of convex or outwardly curving coasts 
such as are, to a moderate extent, those of Denmark and the Netherlands, 
is to cause boundary lines drawn on an equidistance basis to leave the 
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coast on divergent courses, thus having a widening tendency on the area 
of continental shelf off that coast. These two distinct effects, which are 
shown in sketches T-TT1 to be found on page 16, are directly attributable 
to the use of the equidistance method of delimiting continental shelf 
boundaries off recessing or projecting coasts. It goes without saying that 
on these types of coasts the equidistance method produces exactly similar 
effects in the delimitation of the lateral boundaries of the territorial sea 
of the States concerned. However, owing to the very close proximity of 
S L I C ~  waters to the coasts concerned, these effects are much less marked 
and may be very slight,-and there are other aspects involved, which 
will be considered in their place. It will suffice to mention here that, for 
instance, a deviation from a line drawn perpendicular to the general 
direction of the coast, of only 5 kilometres, at  a distance of about 5 
kilometres from that coast, will grow into one of over 30 at a distance of 
over 100 kilometres. 

9. After the negotiations, separately held between the Federal Republic 
and the other two Parties respectively, had in each case, for the reasons 
given in the two preceding paragraphs, failed to result in any agreement 
about the delimitation of the boundary extending beyond the partial 
one already agreed, tripartite talks between al1 the Parties took place in 
The Hague in February-March 1966, in Bonn in May and again iii 
Copenhagen in August. These also proving fruitless, it was then decided 
to submit the matter to the C o ~ ~ r t .  In the meantime the Governments 
of Denmark and the Netherlands had, by means of the agreement of 
3 1 March 1966, already referred to (paragraph 5), proceeded to a delimita- 
tion as between themselves of the continental shelf areas lying between 
the apex of the triangle notionally ascribed by them to the Federal 
Republic (point E on Map 3) and the median line already drawn in the 
North Sea, by means of a boundary drawn on equidistance principles, 
meeting that liiie at the point marked F on Map 3. On 25 May 1966, 
the Government of the Federal Republic, tnking the view that this 
delimitation was rcs itzter dios  acta, notified the Governments of Den- 
mark and the Netherlands, by means of an aide-mémoire, that the 
agreement thus concluded could not "have any effect on the question of 
the delimitation of the German-Netherlands or the German-Danish parts 
of the continental shelf in the North Sea". 

10. In pursuance of the tripartite arrangements that had been made 
at Bonn and Copenhagen, as described in the preceding paragraph, 
Special Agreements for the submission to the Court of the differences 
involved were initialled in August 1966 and signed on 2 February 1967. 
By a tripartite Protocol signed the same day it was provided ( a )  that 
the Government of the Kingdom of the Netherlands would notify the 
two Special Agreements to the Court, in accordance with Article 40, 
paragraph 1, of the Court's Statute, together with the text of the Protocol 
itself: (6)  that after such notification, the Parties would ask the Court 
to join the two cases: and ( c )  that for the purpose of the appointment 
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of a judge ad hoc, the Kingdoms of Denmark and the Netherlands 
should be considered as being in the same interest within the rneaning 
of Article 31, paragraph 5, of the Court's Statute. Following upon these 
communications, duly made to it in the implementation of the Protocol, 
the Court, by a n  Order dated 26 April 1968, declared Denmark and the 
Netherlands t o  be in the same interest, and joined the proceedings in the 
two cases. 

11. Although the proceedings have thus been joined, the cases thein- 
selves remain separate, a t  least in the sense that they relate to different 
areas of the North Sea continental shelf, and that tliere is no  a priori 
reason why the Court must reach identical conclusions in regard to  
them,-if for instance geographical features present in the one case were 
not present in the other. A t  the same time, the legal arguments presented 
on  behalf of Denmark and the Netherlands, both before and since the 
joinder, have been substantially identical, apart from certain matters 
of detail, and have been presented either in commori or in close co-opera- 
tion. T o  this extent therefore, the two cases may be treated as one;  and 
it must be noted that although two separate delimitations are in question, 
they involve-indeed actually give rise to-a single situation. The fact 
that the question of either of these delimitations might have arisen and 
called for settlement separately in point of tiine, does not alter the 
character of the problem with which the Court is actually faced, having 
regard to  the nianner in which the Parties themselves have brouglit the 
matter before it, as described in the two preceding paragraphs. 

12. In conclusioi~ as to the facts, it should bc noted that the Federal 
Republic has formally reserved its position, not only in regard to the 
Danish-Netlierlands delimitation of the line E-F (Map 3), as noted in 
paragraph 9, but also in regard to the delimitations United Kingdom 
Denmark and United Kingdom/Netherlands mentioned in paragraph 4. 
In  both the latter cases the Governinent of the Federal Republic pointed 
out t o  al1 the Governments concerned that the question of the lateral 
delimitation of the continental shelf in the North Sea between the 
Federal Repiiblic and the Kingdoms of Denmark and the Netherlands 
was still outstanding and could not be prejudiced by the agreements 
concluded between those two countries and the United Kingdom. 

13. Such are the events and geographical facts in the light of which 
the Court  has to determine what principles and rules of international 
law are applicable to  the delimitation of the areas of continental shelf 
involved. O n  this question the Parties have taken up  fundamentally 
different positions. O n  behalf of the Kingdoms of Denmark and the 
Netherlands i t  is contended that the whole matter is governed by a 



mandatory rule of law which, reflecting the language of Article 6 of the 
Convention on the Continental Shelf concluded a t  Geneva on 29 April 
1958, was designated by them as the "equidistance-special circumstances" 
rule. According to this contention, "equidistance" is not merely a method 
of the cartographical construction of a boundary line, but the essential 
eleinent in a rule of law which may be stated as follows,-namely that 
in the absence of agreement by the Parties to employ another method or 
to  proceed to a delimitation on an url hoc basis, al1 continental shelf 
boundaries must be drawn by means of an equidistance line, unless, 
or except to the extent to  which, "special circumstances" are recognized 
to  exist,-an equidistance line being, i t  will be recalled, a line every 
point on which is the same distance away from whatever point is nearest 
to  it on the coast of each of the countries concerned-or rather, strictly, 
on the baseline of the territorial sea along that coast. As regards what 
constitutes "special circumstances", al1 that need be said a t  this stage 
is that according to  the view put forward on behalf of Denmark and the 
Netherlands, the configuration of the German North Sea coast, its 
recessive character, and the fact that it makes nearly a right-angled bend 
in mid-course, would not of itself constitute, for either of the two bound- 
ary lines concerned, a special circumstance calling for or warranting a 
departure from the equidistance method of delimitation : only the presence 
of some special feature, minor in itself-such as an islet or small pro- 
tuberance-but so placed as to produce a disproportionately distorting 
effect on an otherwise acceptable boundary line would, so i t  was claimed, 
possess this character. 

14. These various contentions, together with the view that a rule of 
equidistance-special circumstances is binding on the Federal Republic, 
are founded by Denmark and the Netherlands partly on the 1958 Geneva 
Convention on the Continental Shelf already mentioned (preceding para- 
graph), and partly on general considerations of law relating to the conti- 
nental shelf, lying outside this Convention. Similar considerations are 
eqiially put forward to  found the contention that the delimitation on an 
equidistance basis of the line E-F (Map 3) by the Netherlands-Danish 
agreement of 31 March 1966 (paragraph 5 above) is valid erga omnes, 
and must be respected by the Federal Republic unless it can demonstrate 
the existence of juridically relevant "special circumstances". 

15. The Federal Republic, for its part, while recognizing the utility 
of equidistance as a method of delimitation, and that this method can 
in many cases be employed appropriately aiid with advantage, denies its 
obligatory character for States not parties to the Geneva Convention, 
and contends that the correct rule to be applied, a t  any rate in such 
circumstances as those of the North Sea, is one according to which each 
of the States concerned should have a "just and equitable share" of the 
available continental shelf, in proportion to  the length of its coastline or 
sea-frontage. Tt was also contended on behalf of the Federal Republic 



that in a sea shaped as is the North Sea, the whole bed of which, except 
for the Norwegian Trough, consists of continental shelf at a depth of 
less than 200 metres, and where the situation of the circumjacent States 
causes a natural convergence of their respective continental shelf areas, 
towards a central point situated on the median line of the whole seabed 
-or at any rate in those localities where this is the case-each of the 
States concerned is entitled to a continental shelf area extending up to 
this central point (in effect a sector), or at least extending to the median 
line at some point or other. In this way the "cut-off effect, of which 
the Federal Republic complains, caused, as explained in paragraph 8, 
by the drawing of equidistance lines at the two ends of an inward curving 
or recessed coast, would be avoided. As a means of giving effect to these 
ideas, the Federal Republic proposed the method of the "coastal front", 
or façade, constituted by a straight baseline joining these ends, upon 
which the necessary geometrical constructions would be erected. 

16. Alternatively, the Federal Republic claimed that if, contrary to 
its main contention, the equidistance method was held to be applicable, 
then the configuration of the German North Sea coast constituted a 
"special circumstance" such as to justify a departure from that method 
of delimitation in this particular case. 

17. In putting forward these contentions, it was stressed on behalf of 
the Federal Republic that the claim for a just and equitable share did 
not in any way involve asking the Court to give a decision e.\: aequo et 
botzo (which, having regard to the terms of paragraph 2 of Article 38 
of the Court's Statute, would not be possible without the consent of the 
Parties),-for the priiiciple of the just and equitable share was one of 
the recognized general principles of law which, by virtue of paragraph 1 
(c) of the same Article, the Court was entitled to apply as a matter of 
the justifia distributiva which entered into al1 legal systems. It appeared, 
moreover, that whatever its underlying motivation, the claim of the 
Federal Republic was, at least ostensibly, to a just and equitable share 
of the space involved, rather than to a share of the natural resources as 
such, mineral or other, to be found in it, the location of which could not 
in any case be fully ascertained at present. On the subject of location 
the Court has in fact received some, though not complete information, 
but has not thought it necessary to pursue the matter, since the question 
of natural resources is less one of delimitation than of eventual exploita- 
tion. 

18. It will be convenient to  consider first the contentions put forward 
on behalf of the Federal Republic. The Court does not feel able to 
accept them-at least in the particular form they have taken. Tt considers 



that, having regard both to the language of the Special Agreements and 
to more general considerations of law relating to the régime of the 
continental shelf, its task in the present proceedings relates essentially 
to the delimitation and not the apportionment of the areas concerned, 
or their division into converging sectors. Delimitation is a process whicli 
involves establishing the boundaries of an area already, in principle, 
appertaining to the coastal State and not the determination d~ noro of 
such an area. Delimitation in an equitable manner is one thing, but not 
the saine thing as awarding a just and equitable share of a previously 
undelimited area, even though in a number of cases the results may be 
comparable, or even identical. 

19. More important is the fact that the doctrine of the just and equi- 
table share appears to be wholly at variance with what the Court enter- 
tains no doubt is the most fundamental of al1 the rules of law relating 
to the continental shelf, enshrined in Article 2 of the 1958 Geneva Con- 
vention, though quite independent of it,-namely that the rights of the 
coastal State in respect of the area of continental shelf that constitutes 
a natural prolongation of its land territory into and under the sea exist 
ipso fucto and ab initio, by virtue of its sovereignty over the land, and 
as an extension of it in an exercise of sovereign rights for the purpose 
of exploring the seabe ' and exploiting its naturalÏresources. In short, 
there is here an inhere t right. In order to exercise it, no special legal 
process has to be gone through, nor have any special legal acts to be 
performed. Its existence can be declared (and many States have done 
this) but does not need to be constituted. Furthermore, the right does 
not depend on its being exercised. To echo the language of the Geneva 
Convention, it is "exclusive" in the sense that if the coastal State does 
not choose to explore or exploit the areas of shelf appertaining to it, 
that is its own affair, but no one else may do so without its express 
consent. 

20. Tt follows that even in such a situation as that of the North Sea, 
the notion of apportioning an as yet undelimited area, considered as a 
whole (which underlies the doctrine of the just and equitable share), is 
quite foreign to, and inconsistent with, the basic concept of continental 
shelf entitlement, according to which the process of delimitation is 
essentially one of drawing a boundary line between areas which already 
appertain to one or other of the States affected. The delimitation itself 
must indeed be equitably effected, but it cannot have as its object the 
awarding of an equitable share, or indeed of a share, as such, at ail,-for 
the fundamental concept involved does not admit of there being anything 
undivided to share out. Evidently any dispute about boundaries must 
involve that there is a disputed marginal or fringe area, to which both 
parties are laying claim, so that any delimitation of it which does not 
leave it wholly to one of the parties will in practice divide it between 
them in certain shares, or operate as if such a division had been made. 



But this does not mean that there has been an apportionment of some- 
thing that previously consisted of an integral, still less an undivided 
whole. * * * 

21. The Court will now turn to the contentions advanced on behalf 
of Denmark and the Netherlands. Their general character has already 
been indicated in paragraphs 13 and 14: the most convenient way of 
dealing with them will be on the basis of the following question-namely, 
does the equidistance-special circumstances principle constitute a manda- 
tory rule, either on a con) .tltional or on a customary international law 
basis, in such a way as to govern any delimitation of the North Sea 
continental shelf areas between the Federal Republic and the Kingdoms 
of Denmark and the Netherlands respectively? Another and shorter way 
of formulating the question would be to ask whether, in any delimitation 
of these areas, the Federal Republic is under a legal obligation to accept 
the application of the equidistance-special circumstances principle. 

22. Particular attention is directed to the use, in the foregoing formula- 
tions, of the terms "mandatory" and "obligation". It  has never been 
doubted that the equidistance method of delimitation is a very convenient 
one, the use of which is indicated in a considerable number of cases. 
It constitutes a method capable of being employed in almost al1 circum- 
stances, however singular the results might sometimes be, and has the 
virtue that if necessary,-if for instance, the Parties are unable to enter 
into negotiations,-any cartographer can do facto trace such a boundary 
on the appropriate maps and charts, and those traced by competent 
cartographers will for al1 practical purposes agree. 

23. In short, it would probably be true to Say that no other method 
of delimitation has the same combination of practical convenience and 
certainty of application. Yet these factors do not suffice of themselves 
to convert what is a method into a rule of law, making the acceptance 
of the results of using that method obligatory in al1 cases in which the 
parties do not agree otherwise, or in which "special circunistances" 
cannot be shown to exist. Juridically, if there is such a rule, it must draw 
its legal force from other factors than the existence of these advantages, 
important though they may be. It should also be noticed that the counter- 
part of this conclusion is no less valid, and that the practical advantages 
of the equidistance method would continue to exist whether its em- 
ployment were obligatory or not. 

24. I t  would however be ignoring realities if it were not noted at the 
same time that the use of this method, partly for the reasons given in pa- 
ragraph 8 above and partly for reasons that are best appreciated by 
reference to the many maps and diagrams furnished by both sides in 
the course of the written and oral proceedings, can under certain circum- 
stances produce results that appear on the face of thenl to be extra- 
ordinary, unnatural or unreasonable. It is basically this fact which un- 



derlies the present proceedings. The plea that, however this may be, 
the results can never be inequitable, because the equidistance principle 
is by definition a n  equitable principle of delimitation, involves a postulate 
that clearly begs the whole question a t  issue. 

25. The Court now turns to  the legal position regarding the equidis- 
tance method. The first question to  be considered is whether the 1958 
Geneva Convention on the Continental Shelf is binding for al1 the Parties 
in this case-that is to Say whether, as contended by Denniark and the 
Netherlands, the use of this method is rendered obligatory for the present 
delimitations by virtue of the delimitations provision (Article 6) of that 
instrument, according to the conditions laid down in it. Clearly, if this 
is so, thsn the provisions of the Convention will prevail in the relations 
between the Parties, and would take precedence of any rules having a 
more general character, or derived from another source. On that basis 
the Court's reply to the question put to it in the Special Agreements 
would necessarily be to the effect that as between the Parties the relevant 
provisions of the Convention represented the applicable rules of law-that 
is t o  say constituted the law for the Parties-and its sole remaining task 
would be to interpret those provisions, in so far as their meaning was 
disputed or appeared to be uncertain, and to apply them to the particu- 
lar circumstances involved. 

26. The relebant provisions of Article 6 of the Geneva Convention, 
paragraph 2 of which Denmark and the Netherlands contend not only to 
be applicable as a conventional rule, but also to represent the accepted 
rule of general international law on the subject of continental shelf 
delimitation. as it exists independently of the Conveiltion, read as follows: 

"1. Where the same continental shelf is adjacent to the territories 
of two or more States whose coasts are opposite each other, the 
boundary of the continental shelf appertaining to such States 
shall be determined by agreement between them. In the absence of 
agreement, and unless another boundary line is justified by special 
circumstances, the boundary is the median line, every point of which 
is equidistant from the nearest point of the baselines from which 
the breadth of the territorial sea of each State is measured. 

2. Where the same continental shelf is adjacent to the territories 
of two adjacent States, the boundary of the continental shelf shall 
be determined by agreement between them. In the absence of agree- 
ment, and unless another boundary line is justified by special circum- 
stances, the boundary shall be determined by application of the 
principle of equidistance from the nearest points of the baselines 
from which the breadth of the territorial sea of each State is mea- 
sured." 



The Convention received 46 signatures and, up-to-date, there have been 
39 ratifications or accessions. I t  came into force on 10 June 1964, having 
received the 22 ratifications or accessions required for that purpose 
(Article 1 l), and was therefore in force at the time when the various 
delimitations of continental shelf boundaries described earlier (para- 
graphs 1 and 5)  took place between the Parties. But, under the formal 
provisions of the Convention, it is in force for any individual State only 
in so far as, having signed it within the time-limit provided for that 
purpose, that State has also subsequently ratified i t ;  or, not having signed 
within that time-limit, has subsequently acceded to the Convention. 
Denmark and the Netherlands have both signed and ratified the Conven- 
tion, and are parties to it, the former since 10 June 1964, the latter since 
20 March 1966. The Federal Republic was one of the signatories of the 
Convention, but has never ratified it, and is consequently not a party. 

27. It is admitted on behalf of Denmark and the Netherlands that in 
these circumstances the Convention cannot, as such, be binding on the 
Federal Republic, in the sense of the Republic being contractually 
bound by it. But it is coiitended that the Convention, or the régime of 
the Convention, and in particular of Article 6, has become binding 011 

the Federal Republic in another way,-namely because, by conduct, by 
public statements and proclamations, and in other ways, the Republic 
has unilaterally assumed the obligations of the Convention; or has 
manifested its acceptance of the conventional régime; or has recognized 
it  as being generally applicable to the delimitation of continental shelf 
areas. l t  has also been suggested that the Federal Republic had held 
itself out as so assuming, accepting or recognizing, in such a manner as 
to cause other States, and in particular Denmark and the Netherlands, 
to rely on the attitude thus taken up. 

28. As regards these contentions, it is clear that only a very definite, 
very consistent course of conduct on the part of a State in the situation 
of the Federal Republic could justify the Court in upholding them; and, 
if this had existed-that is to Say if there had been a real intention to 
manifest acceptance or recognition of the applicability of the conven- 
tional régime-then it must be asked why it was that the Federal Republic 
did not take the obvious step of giving expression to this readiness by 
simply ratifying the Convention. In principle, when a number of States, 
including the one whose conduct is invoked, and those invoking it, 
have drawn up a convention specifically providing for a particular 
method by which the intention to  become bound by the régime of the 
convention is to be manifested-namely by the carrying out of certain 
prescribed formalities (ratification, accession), it is not lightly to be 
presumed that a State which has not carried out these formalities, though 
at al1 times fully able and entitled to do so, has nevertheless somehow 
become bound in another way. Indeed if it were a question not of 
obligation but of rights,-if, that is to say, a State which, though entitled 



to  do so, had not ratified or acceded, attempted to claim rights under 
the convention, on the basis of a declared willingness to be bound by it, 
or of conduct evincing acceptance of the conventional régime, it would 
simply be told that, not having become a party to the convention it 
could not claim any rights under it until the professed willingness and 
acceptance had been manifested in the prescribed form. 

29. A further point, not in itself conclusive, but to be noted, is that 
if the Federal Republic had ratified the Geneva Convention, i t  could 
have entered-and could, if it ratified now, enter-a reservation to 
Article 6, by reason of the faculty to do so conferred by Article 12 of the 
Convention. This faculty would remain, whatever the previous conduct 
of the Federal Republic might hive beeil-a fact which at least adds to 
the difficulties involved by the Danish-Netherlands contention. 

30. Having regard to these considerations of principle, it appears to 
the Court that only the existence of a situation of estoppel could suffice 
to lend substance to this contention,-that is to Say if the Federal Republic 
were now precluded from denying the applicability of the conveiltional 
régime, by reason of past conduct, declarations, etc., which not only 
clearly and consistently evinced acceptance of that régime, but also Iiad 
caused Denmark or the Netherlands, in reliance on such conduct, detri- 
mentally to change position or suffer some prejudice. Of this there is 
no evidence whatever in the present case. 

31. ln  these circumstances it seems to the Court that little usef~il 
purpose would be served by passing in review and subjecting to detailed 
scrutiny the various acts relied on by Denmark and the Netherlands as 
being indicative of the Federal Republic's acceptance of the régime of 
Article 6;-for instance that at the Geneva Conference the Federal 
Republic did not take formal objection to Article 6 and eventually 
signed the Convention without entering any reservation in respect of 
that provision; that it at one time announced its intention to ratify the 
Convention: that in its public declarations concerning its continental 
shelf rights it appeared to rely on, or at least cited, certain provisions 
of the Geneva Convention. In this last connection a good deal has been 
made of the joint Minute signed in Bonn, on 4 August 1964, between 
the then-negotiating delegations of the Federal Republic and the Nether- 
lands. But this minute made it clear that wliat the Federal Republic 
was seeking was an agreed division, rather than a delimitation of the 
central North Sea continental shelf areas, and the refereiice it made to 
Article 6 was specifically to the first sentence of paragraphs 1 and 2 of 
that Article, which speaks exclusively of delimitation by agreement and 
not at al1 of the use of the equidistance metliod. 

32. In the result it appears to the Court that none of the elemeiits 
invoked is decisive; each is ultimately negative or inconclusive; al1 are 
capable of varying interpretations or explanations. It would be one 



thing to infer from the declarations of the Federal Republic an admission 
accepting the fundamental concept of coastal State rights in respect of 
the continental shelf: it would be quite another matter to see in this an 
acceptance of the rules of delimitation contained in the Convention. 
The declarations of the Federal Republic, taken in the aggregate, might 
at most justify the view that to begin with, and before becoming fully 
aware of what the probable effects in the North Sea would be, the Federal 
Republic was not specifically opposed to the equidistance principle as 
embodied in Article 6 of the Convention. But from a purely negative 
conclusion such as this, it would certainly not be possible to draw the 
positive inference that the Federal Republic, though not a party to the 
Convention, had accepted the régime of Article 6 in a manner binding 
upon itself. 

33. The dangers of the doctrine here advanced by Denmark and the 
Netherlands, if it had to be given general application in the international 
law field, hardly need stressing. Moreover, in the present case, any such 
inference would immediately be nullified by the fact that, as soon as 
concrete delimitations of North Sea continental shelf areas began to be 
carried out, the Federal Republic, as described earlier (paragraphs 9 and 
12), at once reserved its position with regard to those delimitations which 
(effected on an equidistance basis) might be prejudicial to the delimitation 
of its own continental shelf areas. 

34. Since, accordingly, the foregoing considerations must lead the 
Court to  hold that Article 6 of the Geneva Convention is not, as such, 
applicable to the delimitations involved in the present proceedings, i t  
becomes unnecessary for i t  to go into certain questions relating to the 
interpretation or application of that provision which would otherwise 
arise. One should be inentioned however, namely what is the relation- 
ship between the requirement of Article 6 for delimitation by agreement, 
and the requirements relating to equidistance and special circumstances 
that are to be applied in "the absence of" such agreement,-i.e., in the 
absence of agreement on the matter, is there a presumption that the 
continental shelf boundary between any two adjacent States consists 
automatically of an equidistance line,-or must negotiations for an 
agreed boundary prove finally abortive before the acceptance of a bound- 
ary drawn on an equidistance basis becomes obligatory in terms of 
Article 6, if no special circumstances exist? 

35. Without attempting to resolve this question, the determination of 
which is not necessary for the purposes of the present case, the Court 
draws attention to the fact that the delimitation of the line E-F, as shown 
on Map 3, which was effected by Denmark and the Netherlands under 
the agreement of 31 March 1966 already mentioned (paragraphs 5 and 91, 
to  which the Federal Republic was not a party, must have been based on 



the tacit assumption that, no agreement to the contrary having been 
reached in the negotiations between the Federal Republic and Denmark 
and the Netherlands respectively (paragraph 7), the boundary between 
the continental shelf areas of the Republic and those of the other two 
countries must be deemed to be an equidistance one;-or in other words 
the delimitation of the line E-F, and its validity erga ornrzes including 
the Federal Republic, as contended for by Denmark and the Netherlands, 
presupposes both the delimitation and the validity on an equidistance 
basis, of the lines B-E and D-E on Map 3, considered by Denmark and 
the Netherlands to represent the boundaries between their continental 
shelf areas and those of the Federal Republic. 

36. Sirice, however, Article 6 of the Geneva Convention provides only 
for delimitation between "adjacent" States, which Denmark and the 
Netherlands clearly are not, or between "opposite" States which, despite 
suggestions to the contrary, the Court thinks they equally are not, the 
delimitation of the line E-F on Map 3 could not in any case find its 
validity in Article 6, even if that provision were opposable to the Federal 
Republic. The validity of this delimitation must therefore be sought in 
some other source of law. l t  is a main contention of Denmark and the 
Netherlands that there does in fact exist such another source, furnishing 
a rule that validates not only this particular delimitation, but al1 delimita- 
tions effected on an equidistance basis,-and indeed requiring delimita- 
tion on that basis unless the States concerned otherwiseagree, and whether 
or not the Geneva Convention is applicable. This contention must now 
be examined. 

37. It is maintained by Denmark and the Netherlands that the Federal 
Republic, whatever its position may be in relation to the Geneva Con- 
vention, considered as such, is in any event bound to accept delimitation 
on an equidistance-special circumstances basis, because the use of this 
method is not in the nature of a merely conventional obligation, but is, 
or must now be regarded as involving, a rule that is part of the corpus 
of general international 1aw;-and, like other rules of general or custom- 
ary international law, is binding on the Federal Republic automatically 
and independently of any specific assent, direct or indirect, given by the 
latter. This contention has both a positive law and a more fundamentalist 
aspect. As a matter of positive law, it is based on the work done in this 
field by international legal bodies, on State practice and on the influence 
attributed to the Geneva Convention itself,-the claim being that these 
various factors have cumulatively evidenced or been creative of the 
opitrio juris sivr necessitatis, requisite for the formation of new rules of 
customary international law. In its fundamentalist aspect, the view put 
forward derives from what might be called the natural law of the con- 



tinental shelf, in the sense that the equidistance principle is seen as a 
necessary expression in the field of delimitation of the accepted doctrine 
of the exclusive appurtenance of the continental shelf to  the nearby 
coastal State, and therefore as having an apriori character of so to speak 
juristic inevitability. 

38. The Court will begin by examining this latter aspect, both because 
it is the more fundamental, and was so presented on behalf of Denmark 
and the Netherlands-Le., as something governing the whole case; and 
because, if it is correct that the equidistance principle is, as the point was 
put in the course of the argumerit, to be regarded as inherent in the whole 
basic concept of continental shelf rights, then equidistance should con- 
stitute the rule according to positive law tests also. On the other hand, 
if equidistance should not possess any a priori character of necessity or 
inherency, this would not be any bar to its haviiig become a rule of posi- 
tive law through influences such as tliose of the Geneva Convention and 
State practice,-and that aspect of the matter would remain for later 
examination. 

39. The a priori argument starts from the position described in para- 
graph 19, according to which the right of the coastal State to  its conti- 
nental shelf areas is based on its sovereignty over the land domain, of 
which the shelf area is the natural prolongation into and under the sea. 
From this notion of appurtenance is derived the view which, as has al- 
ready been indicated, the Court accepts, that the coastal State's rights 
exist ipso fucto and ah itzitio without there being any question of having to 
make good a claim to the areas concerned, or of any apportionment of 
the continental shelf between different States. This was one reason why 
the Court felt bound to reject the claim of the Federal Republic (in the 
particular form which it took) to be awarded a "just and equitable share" 
of the shelf areas involved in the present proceedings. Denmark and the 
Netherlands, for their part, claim that the test of appurtenance must be 
"proximity", or more accurately "closer proximity": al1 those parts of 
the shelf being considered as appurtenant to a particular coastal State 
which are (but only if they are) closer to it than they are to any point 
on the coast of another State. Hence delimitation must be effected by a 
method which will leave to each one of the States concerned al1 those 
areas that are nearest to its own coast. Only a line drawn on equidistance 
principles will do this. Therefore, it is contended, only such a line can be 
valid (unless the Parties, for reasoiis of their own, agree on another), 
because only such a line can be thus consistent with basic continental 
shelf doctrine. 

40. This view clearly has much force; for there can be no doubt that 
as a matter of normal topography, the greater part of a State's continental 



shelf areas will in fact, and without the necessity for any delimitation at 
all, be nearer to its coasts than to any other. It could not well be other- 
wise: but post hoc is not propter hoc, and this situation may only serve 
to obscure the real issue, whicli is whether it follows that every part of 
the area concerned m~ist be placed in this way, and that it should be as 
i t  were prohibited that any part should not be so placed. The Court does 
not consider that it does follow, either from the notion of proximity it- 
self, or from the more fundamental concept of the continental shelf as 
being the natural prolongation of the land domain-a concept repeatedly 
appealed to by both sides throughout the case, although quite differently 
interpreted by them. 

41. As regards the notion of proximity, the idea of absolute proximity 
is certainly not implied by the rather vague and general terminology 
employed in the literature of the subject, and in most State proclamations 
and international conventions and other instruments-terms such as 
"near", "close to its shores", "off its coast", "opposite", "in front of 
the coast", "in the vicinity of", "neighbouring the coast", "adjacent to", 
"contiguous", etc.,-al1 of them terms of a somewhat imprecise character 
which, although they convey a reasonably clear general idea, are capable 
of a considerable fluidity of meaning. To take what is perhaps the most 
frequently employed of these terms, namely "adjacent to", it is evident 
that by no stretch of imagination can a point on the continental shelf 
situated say a hundred miles, or even much less, from a given coast, be 
regarded as "adjacent" to it, or to any coast at all, in the normal sense 
of adjacency, even if the point concerned is nearer to some one coast 
than to any other. This would be even truer of localities where, physically, 
the continental shelf begins to merge with the ocean depths. Equally, a 
point inshore situated near the meeting place of the coasts of two States 
can often properly be said to be adjacent to both coasts, even though it 
may be fractionally closer to the one than the other. Indeed, local geo- 
graphical configuration may sometimes cause it to have a closer physical 
connection with the coast to which it is not in fact closest. 

42. There seems in consequence to be no necessary, and certainly no 
complete, identity between the notions of adjacency and proximity; and 
therefore the question of which parts of the continental shelf "adjacent 
to" a coastline bordering more than one State fall within the appurte- 
nance of which of them, remains to this extent an open one, not to be 
determined on a basis exclusively of proximity. Even if proximity may 
afford one of the tests to be applied and an important one in the right 
conditions, it may not necessarily be the only, nor in al1 circumstances, 
the most appropriate one. Hence it would seem that the notion of ad- 
jacency, so constantly employed in continental shelf doctrine frorn the 
start, only implies proximity in a general sense, and does not imply any 
fundamental or inherent rule the ultimate effect of which would be to 



prohibit any State (otherwise than by agreement) from exercising con- 
tinental shelf rights in respect of areas closer to the coast of another 
State. 

43. More fundamental than the notion of proximity appears to be the 
principle-constantly relied upon by al1 the Parties-of the natural 
prolongation or continuation of the land territory or domain, or land 
sovereignty of the coastal State, into and under the high seas, via the bed 
of its territorial sea which is under the full sovereignty of that State. 
There are various ways of formulating this principle, but the underlying 
idea, namely of an extension of something already possessed, is the same, 
and it is this idea of extension which is, in the Court's opinion, deter- 
minant. Submarine areas do not really appertain to the coastal State 
because-or not only because-they are near it. They are near it of 
course; but this would not suffice to confer title, any more than, ac- 
cording to a well-established principle of law recognized by both sides 
in the present case, mere proximity confers per se title to land territory. 
What confers the ipso jurc title which international law attributes to the 
coastal State in respect of its coiitinental shelf, is the fact that the sub- 
marine areas concerned may be deemed to be actually part of the terri- 
tory over which the coastal State already has dominion,-in the sense 
that, although covered with water, they are a prolongation or continua- 
tion of that territory, an extension of it  ind der the-sea. From this it would 
follow that whenever a given submarine area does not constitute a 
natural-or the most natural-extension of the land territory of a coastal 
State, even though that area may be closer to it than it is to the territory 
of any otl-ier State, it cannot be regarded as appertaining to that State;- 
or at least it caniiot be so regarded in the face of a competing claim by a 
State of whose land territory the submarine area concerned is to be 
regarded as a natural extension, even if it is less close to it. 

44. In the present case, although both sides relied on the prolongation 
principle and regarded it as fundamental, they interpreted it quite dif- 
ferently. Both interpretations appear to the Court to be incorrect. Den- 
mark and the Netherlands identified natural prolongation with closest 
proximity and therefrom argued that it called for an equidistance line: 
the Federal Republic seemed to think it implied the notion of the just 
and equitable share, although the connection is distinctly remote. (The 
Federal Republic did however invoke another idea, namely that of the 
proportionality of a State's continental shelf area to the length of its 
coastline, which obviously does have an intimate connection with the 
prolongation principle, and will be considered in its place.) As regards 
equidistance, it clearly cannot be identified with the notion of natural 
prolongation or extension, since, as has already been stated (paragraph 8), 
the use of the equidistance method would frequently cause areas which 
are the natural prolongation or extension of the territory of one State 
to  be attributed to another, when the configuration of the latter's coast 
makes the equidistance line swing out laterally across the former's 



coastal front, cutting it off from areas situated directly before that front. 

45. The fluidity of al1 these notions is well illustrated by the case of 
the Norwegian Trough (paragraph 4 above). Without attempting to 
pronounce on the status of that feature, the Court notes that the shelf 
areas in the North Sea separated from the Norwegian Coast by the 80- 
100 kilometres of the Trough cannot in any physical sense be said to be 
adjacent to it, nor to be its natural prolongation. They are nevertheless 
considered by the States parties to the relevant delimitations, as described 
in paragraph 4, to appertain to Norway up to the median lines shown on 
Map 1. True these median lines are themselves drawn on equidistance 
principles; but it was only by first ignoring the existence of the Trough 
that these median lines fell to be drawn at all. 

46. The conclusion drawn by the Court from the foregoing analysis 
is that the notion of equidistance as being logically necessary, in the sense 
of being an inescapable a priori accompaniment of basic continental 
shelf doctrine, is incorrect. It is said not to be possible to maintain that 
there is a rule of law ascribing certain areas to a State as a matter of in- 
herent and original right (see paragraphs 19 and 20), without also ad- 
mitting the existence of some rule by which those areas can be obliga- 
torily delimited. The Court cannot accept the logic of this view. The 
problem arises only where there is a dispute and only in respect of the 
marginal areas involved. The appurtenance of a given area, considered 
as an entity, in no way governs the precise delimitation of its boundaries, 
any more than uncertainty as to boundaries can affect territorial rights. 
There is for instance no rule that the land frontiers of a State must be 
fully delimited and defined, and often in various places and for long 
periods they are not, as is shown by the case of the entry of Albania into 
the League of Nations (Monastery of Saint Naoum, Advisor): Opinion, 
1924, P.C.I.J., Series B, No. 9, at p. 10). 

47. A review of the genesis and development of the equidistance 
method of delimitation can only serve to confirm the foregoing conclu- 
sion. Sueh a review may appropriately start with the instrument, generally 
known as the "Truman Proclamation", issued by the Government of 
the United States on 28 September 1945. Although this instrument was 
not the first or only one to have appeared, it has in the opinion of the Court 
a special status. Previously, various theories as to the nature and extent 
of the rights relative to or exercisable over the continental shelf had been 
advanced by jurists, publicists and technicians. The Truman Proclama- 
tion however, soon came to be regarded as the starting point of the posi- 



tive law on the subject, and the chief doctrine it enunciated, namely 
that of the coastal State as having an original, natural, and exclusive 
(in short a vested) right to the continental shelf off its shores, came to 
prevail over al1 others, being now rellected in Article 2 of the 1958 Geneva 
Convention on the Continental Shelf. With regard to the delimitation 
of lateral boundaries between the continental shelves of adjacent States, 
a matter which had given rise to some consideration on the technical, but 
very little on the juristic level, the Truman Proclamation stated that such 
boundaries "shall be determined by the United States and the State con- 
cerned in accordance with equitable principles". These two concepts, of 
delimitation by mutual agreement and delimitation in accordance with 
equitable principles, have underlain al1 the subsequent history of the 
subject. They were reflected in various other State proclamations of the 
period, and after, and in the later work on the subject. 

48. It  was in the International Law Commission of the United Nations 
that the question of delimitation as between adjacent States was first 
taken up seriously as part of a general juridical project; for outside the 
ranks of the hydrographers and cartographers, questions of delimitation 
were not much thought about in earlier continental shelf doctrine. 
Juridical interest and speculation was focussed mainly on such questions 
as what was the legal basis on which any rights at al1 in respect of the 
continental shelf could be claimed, and what was the nature of those 
rights. As regards boundaries, the main issue was not that of boundaries 
between States but of the seaward limit of the area in respect of which 
the coastal State could claim exclusive rights of exploitation. As was 
pointed out in the course of the written proceedings, States in most cases 
had not found it necessary to conclude treaties or legislate about their 
lateral sea boundaries with adjacent States before the question of ex- 
ploiting the natural resources of the seabed and subsoil arase;-practice 
was therefore sparse. 

49. In the records of the International Law Commission, which had 
the matter under consideration from 1950 to 1956, there is no indication 
at  al1 that any of its members supposed that it was incumbent on the 
Commission to adopt a rule of equidistance because this gave expression 
to, and translated into linear terms, a principle of proximity inherent in 
the basic concept of the continental shelf, causing every part of the shelf 
to  appertain to  the nearest coastal State and to no other, and because 
such a rule must therefore be mandatory as a matter of customary inter- 
national law. Such an idea does not seem ever to have been propounded. 
Had it been, and had it had the self-evident character contended for by 
Denmark and the Netherlands, the Commission would have had no alter- 
native but to adopt it, and its long continued hesitations over this matter 
would be incomprehensible. 



50. It is moreover, in the present context, a striking feature of the 
Commissioii's discussions that during the early and middie stages, not 
only was the notion of equidistance never considered from the standpoint 
of its having a priori a character of inherent necessity: it was never given 
any special prominence at all, and certainly no priority. The Commission 
discussed various other possibilities as having equal if not superior statlis 
such as delimitation by agreement, by reference to arbitration, by drawing 
lines perpendicular to the coast, by prolonging the dividing line of ad- 
jacent territorial waters (theprinciple of which was itself not as yet settled), 
and on occasion the Commission seriously considered adopting one or 
other of these solutions. It was not in fact until after the matter had been 
referred to a committee of hydrographical experts. which reported in 
1953, that the equidistance principle began to take precedence over other 
possibilities: the Report of the Commission for that year (its principal 
report on the topic of delimitation as such) makes it clear that before 
this reference to the experts the Commission had felt unable to formulate 
any definite rule at all, the previous trend of opinion having been mainlq. 
in favour of delimitation by agreement or by reference to arbitration. 

51. It was largely because of these difficulties that it was decided to 
consult the Committee of Experts. It is therefore instructive in the con- 
text (i.e., of an alleged inherent necessity for the equidistance principle) 
to see on what basis the matter was put to the experts, and how theq. 
dealt with i t .  Eq~iidistance was in fact only one of four methods suggested 
to them, the other three being the continuation in the seaward direction 
of the land frontier between the two adjacent States concerned; the 
drawing of a perpendicular to the coast at the point of its intersection 
with this land frontier; and the drawing of a line perpendicular to the line 
of the "general direction" of the coast. Furthermore the matter was not 
even put to the experts directly as a question of continental shelf delimita- 
tion, but in the context of the delimitation of the lateral boundary be- 
tween adjacent territorial waters, no account being taken of the possibility 
that the situation respecting territorial waters might be different. 

52. The Committee of Experts sirnply reported that after a thorough 
discussion of the different methods-(there are no official records of this 
discussion)-they had decided that "the (lateral) boundary through the 
territorial sea-if not already fixed otherwise-should be drawn according 
to the principle of equidistance from the respective coastlines". They 
added, however, significantly, that in "a number of cases this may not 
lead to an equitable solution, which should be then arrived at by negotia- 
tion". Only after that did they add, as a rider to this conclusion, that 
they had considered it "important to find a formula for drawing the 
iiiternational boundaries in the territorial waters of States, which could 
also be used for the delimitation of the respective continental shelves of 
two States bordering the same continental shelf". 



CONTINENTAL SHELF (JUDGMENT) 

53. In this almost impromptu, and certainly contingent manner was 
the principle of equidistance for the delimitation of continental shelf 
boundaries propounded. It is clear from the Report of the Commission 
for 1953 already referred to (paragraph 50) that the latter adopted it 
largely on the basis of the recommendation of the Committee of Experts, 
and even so in a text that gave priority to delimitation by agreement and 
also introduced an exception in favour of "special circumstances" which 
the Committee had not formally proposed. The Court moreover thinks 
it to be a legitimate supposition that the experts were actuated by con- 
siderations not of legal theory but of practical conçenience and carto- 
graphy of the kind mentioned in paragraph 22 above. Although there 
are no ofiicial records of their discussions, there is warrant for this view 
in correspondence passing between certain of them and the Commission's 
Special Rapporteur on the subject, which was deposited by one of the 
Parties during the oral hearing at the request of the Court. Nor, even 
after this, when a decision in principle had been taken in favour of an 
equidistance rule, was there an end to the Commission's hesitations, for 
as late as three years after the adoption of the report of the Committee 
of Experts, when the Commission was finalizing the whole complex of 
drafts comprised under the topic of the Law of the Sea, various doubts 
about the equidistance principle were still being voiced in the Commis- 
sion, on such grounds for instance as that its strict application would be 
open, in certain cases, to the objection that the geographical configura- 
tion of the coast would render a boundary drawn on this basis inequitable. 

54. A further point of some signifieance is that neither in the Com- 
mittee of Experts, nor in the Commission itself, nor subsequently at the 
Geneva Conference, does there appear to have been any discussion of 
delimitation in the context, not merely of two adjacent States, but of 
three or more States on the same coast, or in the same viciiiity,-from 
which it can reasonably be inferred that the possible resulting situations, 
some of which have been described in paragraph 8 above, were never 
really envisaged or taken into account. This view finds some confirmation 
in the fact tliat the relevant part of paragraph 2 of Article 6 of the Geneva 
Convention speaks of delimiting the continental shelf of "two" adjacent 
States (although a reference simply to "adjacent States" would have 
sufficed), whereas in respect of median lines the reference in paragraph 1 
of that Article is to "two or more" opposite States. 

55. In the light of this history, and of the record generally, it is clear 
that at no time was the notion of equidistance as an inherent necessity 
of continental shelf doctrine entertained. Quite a different outlook was 
indeed manifested from the start in current legal thinking. It was, and 
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it really remained tothe end, governed by two beliefs;-namely, first, that 
no one single method of delimitation was likely to prove satisfactory in al1 
circumstances, and that delimitation should, therefore, be carried out by 
agreement (or by reference to arbitration); and secondly, that it should 
be effected on equitable principles. It was in pursuance of the first of these 
beliefs that in the draft that emerged as Article 6 of the Geneva Con- 
vention, the Commission gave priority to delimitation by agreement,- 
and in pursuance of the second that it introduced the exception in favour 
of "special circumstances". Yet the record shows that, even with these 
mitigations, doubts persisted, particularly as to whether the equidistance 
principle would in al1 cases prove equitable. 

56. In these circumstances, it seems to the Court that the inherency 
contention as now put forward by Denmark and the Netherlands inverts 
the true order of things in point of time and that, so far from an equidis- 
tance rule having been generated by an antecedent principle of proximity 
inherent in the whole concept of continental shelf appurtenance, the 
latter is rather a rationalization of the former-an ex post facto construct 
directed to providing a logical juristic basis for a method of delimitation 
propounded largely for different reasons, cartographical and other. Given 
also that for the reasons already set out (paragraphs 40-46) the theory 
cannot be said to be endowed with any quality of logical necessity either, 
the Court is unable to accept it. 

57. Before going further it will be convenient to deal briefly with two 
subsidiary matters. Most of the difficulties felt in the International Law 
Commission related, as here, to the case of the lateral boundary between 
adjacent States. Less difficulty was felt over that of the median line 
boundary between opposite States, although it too is an equidistance line. 
For this there seems to the Court to be good reason. The continental 
shelf area off, and dividing, opposite States, can be claimed by each of 
them to be a natural prolongation of its territory. These prolongations 
meet and overlap, and can therefore only be delimited by means of a 
median line; and, ignoring the presence of islets, rocks and minor coastal 
projections, the disproportionally distorting effect of which can be 
eliminated by other means, such a line must effect an equal division of 
the particular area involved. If there is a third State on one of the coasts 
concerned, the area of mutual natural prolongation with that of the 
same or anotlier opposite State will be a separate and distinct one, to  
be treated in the same way. This type of case is therefore different from 
that of laterally adjacent States on the same coast with no immediately 
opposite coast in front of it, and does not give rise to the same kind of 
problem-a conclusion which also finds some confirmation in the dif- 



ference of language to be observed in the two paragraphs of Article 6 of 
the Geneva Convention (reproduced in paragraph 26 above) as respects 
recourse in the one case to median lines and in the other to  lateral 
equidistance lines, in the event of absence of agreement. 

58. If on the other hand, contrary to the view expressed in the preced- 
ing paragraph, it were correct to  say that there is no essential difference 
in the process of delimiting the continental shelf areas between opposite 
States and that of delimitations between adjacent States, then the results 
ought in principle to be the same or at least comparable. But in fact, 
wliereas a median line divides equally between the two opposite countries 
areas that can be regarded as being the natural prolongation of the 
territory of each of them, a lateral equidistance line often leaves to one 
of the States concerned areas that are a natural prolongation of the 
territory of the other. 

59. Equally distinct in the opinion of the Court is the case of the 
lateral boundary between adjacent territorial waters to be drawn on an 
equidistance basis. As was convincingly demonstrated in the maps and 
diagrams furnished by the Parties, and as has been noted in paragraph 8, 
the distorting effects of lateral equidistance lines under certain conditions 
of coastal configuration are nevertheless comparatively small within the 
limits of territorial waters, but produce their maximum effect in the 
localities where the main continental shelf areas lie further out. There 
is also a direct correlation between the notion of closest proximity to 
the coast and the sovereign jurisdiction which the coastal State is entitled 
to exercise and must exercise, not only over the seabed underneath the 
territorial waters but over the waters themselves, which does not exist 
in respect of continental shelf areas where there is no jurisdiction over 
the superjacent waters, and over the seabed only for purposes of explora- 
tion and exploitation. 

60. The conclusions so far reached leave open, and still to be con- 
sidered, the question whether on some basis other than that of an a 
priori logical necessity, i.e., through positive law processes, the equidis- 
tance principle has come to be regarded as a rule of customary interna- 
tional Inw, so that it would be obligatory for the Federal Republic in 
that way, even though Article 6 of the Geneva Convention is not, as 
such, opposable to it. For this purpose it is necessary to examine the 
status of the principle as it stood when the Convention was drawn up, 
as it resulted from the effect of the Convention, and in the light of State 
practice subsequent to the Convention; but it should be clearly under- 
stood that in the pronouncements the Court makes on these matters it 
has in view solely the delimitation provisions (Article 6) of the Conven- 
tion, not other parts of it, nor the Convention as such. 



61. The first of these questions can conveniently be considered in the 
form suggested on behalf of Denmark and the Netherlands themselves 
in the course of the oral hearing, when it was stated that they had not 
in fact contended that the delimitation article (Article 6) of the Conven- 
tion "embodied already received rules of customary l au  in the sense 
that the Convention was merely declaratory of existing rulrs". Their 
contention was, rather, that although prior to the Conference, continental 
shelf law was only in the formative stage, and State practice lacked 
uniformity, yet "the process of the definition and consolidation of the 
emerging customary law took place through the work of the Interna- 
tional Law Comniission, the reaction of governments to that work and 
the proceedings of the Geneva Conference"; and this emerping customary 
law became "crystallized in the adoption of the Continental Shelf Con- 
vention by the Conference". 

62. Whatever validity this contention may have in respect of at least 
certain parts of the Convention, the Court cannot accept it as regards 
the delimitation provision (Article 6), the relevant parts of \\hich were 
adopted almost unchanged from the draft of the International Law 
Commission that formed the basis of discussion at  the Conference. 
The status of the rule in the Convention therefore depends mainly on 
the processes that led ~ h e  Commission to  propose it. These processes 
have already been reviewed in connection with the Danish-Netherlands 
contention of an a priori necessity for equidistance, and the Court con- 
siders this review sufficient for present purposes also, in order to show 
that  the principle of equidistance, as it now figures in Article 6 of the 
Convention, was proposed by the Commission with considerable hesita- 
tion, somewhat on an  experimental basis, at most de lrge fi?rvtlda, and 
not at  al1 de lege lata or  as an emerging rule of customary international 
law. This is clearly not the sort of foundation on which Article 6 of the 
Convention could be said to have reflected or  crystallized such a rule. 

63. The foregoing conclusion receives significant confirmation frorn 
the fact that Article 6 is one of those in respect of which, under the 
reservations article of the Convention (Article 12) reservations may be 
made by any State on  signing, ratifying or  acceding-for, speaking 
generally, it is a characteristic of purely conventional rules and obligations 
that, in regard to them, some faculty of making unilateral reservations 
may, within certain limits, be admitted;-whereas this cannot be so  in 
the case of general or  customary 1aw rules and obligations which, by 
their very nature, must have equal force for al1 members of the interna- 
tional community, and cannot therefore be the subject of any right of 
unilateral exclusion exercisable at  will by any one of them in its own 



favour. Consequently, it is to be expected that when, for whatever 
reason, rules or obligations of this order are embodied, or are intended 
to be reflected in certain provisions of a convention, such provisions 
will figure amongst those in respect of which a right of unilateral reserva- 
tion is not conferred, or is excluded. This expectation is, in principle, 
fulfilled by Article 12 of the Geneva Continental Shelf Convention, 
which permits reservations to be made to al1 the articles of the Conven- 
tion "other than to Articles 1 to 3 inclusive"-these three Articles being 
the ones which, it is clear, were then regarded as reflecting, or as crys- 
tallizing, received or at least emergent rules of customary international 
law relative to the continental shelf, amongst them the question of the 
seaward extent of the shelf; the juridical character of the coastal State's 
entitlement; the nature of the rights exercisable; the kind of natural 
resources to which these relate; and the preservation intact of the legal 
status as high seas of the waters over the shelf, and the legal status of 
the superjacent air-space. 

64. The normal inference would therefore be that any articles that 
do not figure among those excluded from the faculty of reservation under 
Article 12, were not regarded as declaratory of previously existing or 
emergent rules of law ; and this is the inference the Court in fact draws in 
respect of Article 6 (delimitation), having regard also to the attitude of 
the International Law Commission to this provision, as already described 
in general terms. Naturally this would not of itself prevent this provision 
from eventually passing into the general corpus of customary interna- 
tional law by one of the processes considered in paragraphs 70-81 below. 
But that is not here the issue. What is now under consideration is whether 
it originally figured in the Convention as such a rule. 

65. It has however been suggested that the inference drawii at the 
beginning of the preceding paragraph is not necessarily warranted, 
seeing that there are certain other provisions of the Convention, also not 
excluded from the faculty of reservation, but which do undoubtedly in 
principle relate to  matters that lie within the field of received customary 
law, such as the obligation not to impede the laying or maintenance of 
submarine cables or pipelines on the continental shelf seabed (Article 4), 
and the general obligation not unjustifiably to interfere witli freedom of 
navigation, fishing, and so on (Article 5, paragraphs 1 and 6).  These 
matters however, al1 relate to or are consequential upon principles or rules 
of general maritime law, very considerably ante-dating the Convention, 
and not directly connected with but only incidental to continental shelf 
rights as such. They were mentioned in the Convention, not in order to 
declare or confirm their existence, which was not necessary, but simply 
t o  ensure that they were not prejudiced by the exercise of continental 
shelf rights as provided for in the Convention. Another method of 



drafting might have clarified the point, but this cannot alter the fact 
that no  reservation could release the reserving party from obligations 
of general maritime law existing outside and independently of the Con- 
vention, and especially obligations formalized in Article 2 of the con- 
temporaneous Convention on the High Seas, expressed by its preamble 
to  be declaratory of established principles of international law. 

66. Article 6 (delimitation) appears to the Court to be in a different 
position. I t  does directly relate to  continental shelf rights as such, rather 
than to  matters incidental to these; and since it was not, as were Articles 
1 t o  3, excluded from the faculty of reservation, it is a legitimate inference 
that it was considered to have a different and less fundamental status 
and not, like those Articles, to reflect pre-existing o r  emergent customary 
law. It was however contended on  behalf of Dentnark and the Nether- 
lands that the right of reservation given in respect of Article 6 was not 
intended to be an unfettered right, and that in particular it does iiot 
evtend tu effecting a total exclusion of the equidistance principle of 
delimitation,-for, so it was claiined. delimitation on the basis of thai 
principle is implicit in Articles 1 and 2 of the Convention, in respect of 
which no reservations are permitted. Hence the right of reservation under 
Article 6 could only be exercised in a manner consistent with the preserva- 
tion of a t  least the basic principle of equidistance. In  this coiinection it 
was pointed out that, of the no more than four reser+ations so  far 
entered in respect of Article 6, one at  least of which was somewhat far- 
reaching, none has purported to effect such a total exclusion or  denial. 

67. The Court finds this argument unconvincing for a nuniber of 
reasons. In the first place, Articles 1 and 2 of the Geneva Convention 
d o  not appear to have any direct connection with inter-Statedelimitation 
as such. Article 1 is concerned only with the outer, seaward, limit of 
the shelf generally, not with boundaries between the shelf areas of 
opposite or  adjacent States. Article 2 is equally not concerned uitli 
such boundaries. The suggestion seems to be that the notion of equidis- 
tance is implicit in the reference in paragraph 2 of Article 2 to the rights 
of the coastal State over its continental shclf being "exclusive". So far as 
actual language is concerned this interpretation is clearly incorrect. The 
true sense of the passage is that in whatever areas of the continental 
shelf a coastal State has rights, those rights are exclusive rights, not 
exercisable by any other State. But this says nothing as to what in fact 
are the precise areas in respect of which each coastal State possesses 
these exclusive rights. This question, which can arise only as regards the 
fringes of a coastal State's shelf area is, as explained at  the end of para- 
graph 20 above, exactly what falls t o  be settled through the process of 
delimitation, and this is the sphere of Article 6, not Article 2. 





cerned should, a t  al1 events potentially, be of a fundaiiientally noriii- 
creating character such as could be regarded as forniing tlie basis of a 
general rule of law. Considered in ubstracto the equidistance principle 
might be said to fulfil this rcquirement. Yet in the particulnr form in 
which it is embodied in Article 6 of the Geneva Convention, and having 
regard to  the relationship of that Article t o  other provisions of tlie 
Convention, this niust be open to some doubt. l n  the first place, Article 6 
is so  framed as to put second the obligation to make use of the equidis- 
tance method, causing it to come after a primary obligation to effect 
delimitation by agreement. Such a primary obligation coiistitutes an 
unusual preface to  what is clainied to  be a potential general rule of 
law. Without attempting to  enter into, still less pronounce upon any 
question of ,jus cogens, it is well understood that, in practice, rules of 
international law can, by agreement, be derogated frorn in particular 
cases, or  as between particular parties,-but this is not norinally the 
subject of any express provision, as it is in Article 6 of the Geneva Con- 
vention. Secondly the part played by the notion of special circunistances 
relative to  the principle of equidistance as embodied in Article 6, and 
the very considerable, still unresolved controversies as to the exact mean- 
ing and scope of this notion, must raise further doubts as tn the poten- 
tially norm-creating character of the rule. Finally, the faculty of making 
reservations to Article 6, while it might not of itself prevent thc equidis- 
tance principle being eventually received as general law, does ndd con- 
siderably to  the difficulty of regarding this result as having been brought 
about (or being potentially poysible) on the basis of the Convention: 
for so long as this faculty continues to exist, and is not the subject of 
any revision brought about in consequence of a request niade under 
Article 13 of the Conventioii-of which there is at  present no official 
indication-it is tlie Convention itself which would, for tlie reasoiis 
already indicated, seem to deny to  the provisions of Article 6 the same 
norm-creating character as, for instance, Articles 1 and 2 possess. 

73. With respect to  the other elements usually regarded as necessary 
before a conventional rule can be considered to  have become LI general 
rule of international law, it might be that, even without the passage of 
any considerable period of time, a very widespread and representative 
participation in the convention might suffice of itself, pro\ ided it included 
that of  States whose interests were specially affected. I n  the present case 
however, the Court notes that, even if allowance is made for the existence 
of a number of States to  whom participation in the Geneva Convention 
is not open, or  which, by reason for instance of being land-locked 
States, would have no interest in becoining parties to  it, tlie number of 
ratifications and accessions so far secured is, though respectable, hardly 
sufficient. That non-ratification may sometimes be due to factors other 
than active disapproval of the convention concerned cari hardly con- 
stitute a basis on which positive acceptance of its principles can bc 
implied: the reasons are speculntive, but the facts remain. 



74. As regards the time element, the Court notes that it is over ten 
years since the Convention was signed, but that it is even now less than 
five since it came into force in June 1964, and that when the present 
proceedings were brought it was less than three years, while less than 
one had elapsed at  the time when the respective negotiations between 
the Federal Republic and the other two Parties for a complete delimita- 
tion broke down on the question of the application of the equidistance 
principle. Although the passage of only a short period of time is not 
necessarily, or of itself, a bar to the formation of a new rule of customary 
international law on the basis of what bras originally a purely conven- 
tional rule, an indispensable requirement would be that within the period 
in question, short though it might be, State practice, including that of 
States whose interests are specially affected, should have been bot11 
extensive and virtually uniform in the sense of the provision invoked;- 
and should moreover have occurred in such a way as to show a general 
recognition that a rule of law or legal obligation is involved. 

75. The Court must now consider whether State practice in the inatter 
of continental shelf delimitation has, subsequent to the Geneva Conven- 
tion, been of such a kind as to satisfy this requirement. Leaving aside 
cases which, for various reasons, the Court does not consider to be 
reliable guides as precedents, such as delimitations effected between the 
present Parties themselves, or not relating to international boundaries, 
some fifteen cases have been cited in the course of the present pro- 
ceedings, occurring mostly since the signature of the 1958 Geneva Con- 
vention, in which continental shelf boundaries have been delimited 
according to the equidistance principle-in the majority of the cases by 
agreement, in a few others unilaterally-or else the deliniitation was 
foreshadowed but has not yet been carried out. Amongst these fifteen 
are the four North Sea delimitations United KingdomJNorway-Denrnark- 
Netherlands, and NorwayJDenmark already mentioned in paragraph 4 
of this Judgment. But even if these various cases constituted inore than 
a very small proportion of those potentially calling for deliniitation in 
the world as a whole, the Court would not think it necessary to enuinerate 
or evaluate them separately, since tliere are, n priori, several grounds 
which deprive them of weight as precedents in the present context. 

76. To begin with, over half the States concerned, whether acting 
unilaterally or conjointly, were or shortly became parties to the Geneva 
Convention, and were therefore presumably, so far as they were con- 
cerned, acting actually or potentially in the application of the Con~entioii. 
From their action no inference could legitimately be drawn as to the 
existence of a rule of customary international law in favour of the 
equidistance principle. As regards those States, on the other Iiand, which 
were not, and have not become parties to the Convention, the basis of 



their action can only be problematical and must remain entirely specula- 
tive. Clearly, they were not applying the Convention. But from that 
no  inference could justifiably be drawn that they believed themselves to  
be applying a mandatory rule of customary international law. There 
is not a shred of evidence that they did and, as has been seen (paragraphs 
22 and 23), there is no lack of other reasons for using the equidistance 
method, so that acting, or agreeing to act in a certain way, does not of 
itself demonstrate anything of a juridical nature. 

77. The essential point in this connection-and it seems necessary to 
stress it-is that even if these instances of action by non-parties to the 
Convention were much more nunierous than they in fact are, they would 
not, even in the aggregate, suffice in themselves to constitute the opinio 
juris;-for, in order to achieve this result, two conditions must be ful- 
filled. Not only must the acts concerned amount to a settled practice, 
but they must also be sucli, or be carried out in such a way, as t o  be 
evidence of a belief that this practice is rendered obligatory by the 
existence of a rule of Iaw requiring it. The need for such a belief, Le., the 
existence of a subjective element, is implicit in the very notion of the 
opinio juris sive necessitatis. The States concerned must therefore feel 
that they are conforming to  what amounts to a legal obligation. The 
frequency, or even habitua1 cliaracter of the acts is not in itself enough. 
There are many international acts, e.g., in the field of ceremonial and 
protocol, whicli are performed almost invariably, but which are motivated 
only by considcrations of courtesy, convenience o r  tradition, and not 
by any sense of legal duty. 

78. In this respect the Court follows the view adopted by the Perma- 
nent Court of International Justice in the Lotus case, as  stated in the fol- 
lowing passage, the principle of which is, by analogy, applicable almost 
word for word, nzutatis mutandis, to  the present case (P.C.I.J., Series A ,  
No. 10, 1927, a t  p. 28): 

"Even if the rarity of the judicial decisions to  be found . . . were 
sufficient to  prove . . . the circunistance alleged . . ., it would merely 
show that States had often, in practice, abstained from instituting 
criminal proceedings, and not that they recognized themselves as  
being obliged to do  so; for only if such abstention were based on 
their being conscious of having a duty to  abstain would it be possible 
to  speak of an international custom. The alleged fact does not allow 
one to  infer that States have been conscious of having such a duty; 
on the other hand, . . . there are other circuinstances calculated to 
show that the contrary is true." 

Applying this dictum to  the present case, the position is simply that in 
certain cases-not a great nuinber-the States concerned agreed to draw 
or  did draw the boundaries concerned according to the principle of 
equidistance. There is no evidence that they so acted because they felt 



legally compelled to draw them in this way by reason of a rule of custom- 
ary law obliging them to do so-especially considering that they might 
have been motivated by other obvious factors. 

79. Finally, it appears that in almost al1 of the cases cited, the delimi- 
tations concerned were median-line delimitations between opposite 
States, not lateral delimitations between adjacent States. For reasons 
which have already been given (paragraph 57) the Court regards the case 
of median-line delimitations between opposite States as different in 
various respects, and as being sufficiently distinct not to constitute a 
precedent for the delimitation of lateral boundaries. In only one situation 
discussed by the Parties does there appear to have been a geographical 
configuration which to some extent resembles the present one, in the 
sense that a number of States on the same coastline are grouped around 
a sharp curve or bend of it. No complete delimitation in this area has 
however yet been carried out. But the Court is not concerned to deny to 
this case, or any other of those cited, al1 evidential value in favour of the 
thesis of Denmark and the Netherlands. It simply considers that they 
are inconclusive, and insufficient to bear the weight sought to be put 
upon them as evidence of such a settled practice, manifested in such 
circumstances, as would justify the inference that delimitation according 
to the principle of equidistance amounts to a mandatory rule of customary 
international law,-more particularly where lateral delimitations are 
concerned. 

80. There are of course plenty of cases (and a considerable number 
were cited) of delimitations of waters, as opposed to seabed, being carried 
out on the basis of equidistance-mostly of interna1 waters (lakes, rivers, 
etc.), and mostly median-line cases. The nearest analogy is that of ad- 
jacent territorial waters, but as already explained (paragraph 59) the 
Court does not consider this case to be analogous to that of the con- 
tinental shelf. 

81. The Court accordingly concludes that if the Geneva Convention 
was not in its origins or inception declaratory of a mandatory rule of 
customary international law enjoining the use of the equidistance prin- 
ciple for the delimitation of continental shelf areas between adjacent 
States, neither has its subsequent effect been constitutive of such a rule; 
and that State practice up-to-date has equally been insuficient for the 
purpose. 

82. The immediately foregoing conclusion, coupled with that reached 
earlier (paragraph 56) to the effect that the equidistance principle could 
not be regarded as being a rule of law on any a priori basis of logical 



necessity deriving froin the fundamental theory of the continental shelf, 
leads to  the final conclusion on this part of the case that the use of the 
equidistance method is not obligatory for the delimitation of the areas 
concerned in the present proceedings. In these circumstances, it becomes 
unnecessary for the Court to determine whether or not the configuration 
of the German North Sea Coast constitutes a "special circumstance" for 
the purposes either of Article 6 of the Geneva Convention or of any rule 
of customary international law,-since once the use of the equidistance 
method of delimitation is deterinined not to  be obligatory in any event, 
it ceases to  be legally necessary to  prove the existence of special circum- 
stances in order to  justify not using that method. 

83. The legal situation therefore is that the Parties are under no obliga- 
tion to  apply either the 1958 Convention, which is not opposable to  the 
Federal Republic, o r  the equidistaiice method as a mandatory rule of 
customary law, which it is not. But as between States faced with an  issue 
concerning the lateral delimitation of adjacent continental shelves, there 
are still rules and principles of law to  be applied; and in the present case 
it is not the fact either that rules are lacking, or that the situation is one 
for the unfettered appreciation of the Parties. Equally, it is not the case 
that if the equidistance principle is not a rule of law, there has to  be as 
an  alternative some other single equivalent rule. 

84. As already indicated, the Court is riot called upon itself to delimit 
the areas of continental shelf appertaining respectively to  each Party, 
and in consequence is not bound to prescribe the methods to  be em- 
ployed for the purposeâ of such a delimitation. The Court has to  indicate 
to  the Parties the principles and rules of law in the light of which the 
methods for eventually effecting the delimitation will have to  be chosen. 
The Court will discharge this task in such a way as to provide the Parties 
with the requisite directions, without substitutiiig itself for them by means 
of a detailed indication of the methods to  be followed and the factors to  
be taken into account for the purposes of a delimitation the carrying out 
of which the Parties have expressly reserved to themselves. 

85. I t  emerges from the history of the development of the legal régime 
of the continental shelf, which has been reviewed earlier, that the essential 
reason why the equidistance method is not to be regarded as a rule of 
law is that, if it were to be compulsorily applied in al1 situations, this 
would not be consonant with certain basic legal notions which, as has 
been observed in paragraphs 48 and 55, have from the beginning reflected 
the opinio juris in the inatter of delimitation; those principles being that 
delimitation must be the object of agreement between the States con- 
cerned, and that such agreement must be arrived a t  in accordance with 
equitable principles. On a foundation of very general precepts of justice 
and good faith, actual rules of law are here involved which govern the 



delimitation of adjacent continent shelves-that is to say, rules binding "\, upon States for al1 de1imitations;-i .short, it is not a question of apply- 
ing equity simply as a matter of abstract justice, but of applying a rule 
of law which itself requires the appllcation of equitable principles, in 
accordance with the ideas which have always underlain the development 
of the legal régime of the continental shelf in this field, namely: 

( a )  the parties are under an obligation to enter into negotiations with a 
view to arriving at an agreement, and not merely to go through a 
forma1 process of negotiation as a sort of prior condition for the 
automatic application of a certain method of delimitation in the 
absence of agreement; they are under an obligation so to conduct 
themselves that the negotiations are meaningful, which will not be 
the case when either of them insists upon its own position without 
contemplating any modification of it; 

(6) the parties are under an obligation to act in such a way that, in the 
particular case, and taking al1 the circumstances into account, 
equitable principles are applied,-for this purpose the equidistance 
method can be used, biit other methods exist and may be employed, 
alone or in combination, according to the areas involved; 

( c )  for the reasons given in paragraphs 43 and 44, the continental shelf 
of any State must be the natural prolongation of its land territory 
and must not encroach upon what is the natural prolongation of the 
territory of another State. 

86. It  is now necessary to examine these rules more closely, as also 
certain problems relative to their application. So far as the first rule is 
concerned, the Court would recall not only that the obligation to nego- 
tiate which the Parties assumed by Article 1, paragraph 2, of the Special 
Agreements arises out of the Truman Proclamation, wliich, for the 
reasons given in paragraph 47, inust be considered as having propounded 
the rules of Iriw in this field, but also that this obligation merely constitutes 
a special application of a principle which underlies al1 international 
relations, and which is moreover recognized in Article 33 of the Charter 
of the United Nations as one of the methods for the peaceful settlement 
of international disputes. There is no need to insist upon the fundamental 
character of this method of settlement, except to point out that it is 
emphasized by the observable fact that judicial or arbitral settlement is 
not universally accepted. 

87. As the Permanent Court of International Justice said in its Order 
of 19 August 1929 in the case of the Free Zones of Upper Savoy and the 
District of Gex, the judicial settlement of international disputes "is 
simply an alternative to  the direct and friendly settlement of such dis- 
putes between the parties" (P.C.I.J., Series A, No. 22, at p. 13). Defining 
the content of the obligation to negotiate, the Permanent Court, in its 



48 CONTINENTAL SHELF (JUDGMENT) 

Advisory Opinion in the case of Railicay Trafic between Litll~raniu at7d 
Poland, said that the obligation was "not only to enter into negotiations 
but also to pursue them as far as possible with a view to coiicluding 
agreements", even if an obligation to negotiate did not imply an obliga- 
tion to  reach agreement (P.C.I.J., Series AjB, No. 42, 1931, at  p. 116). 
In the present case, it needs to be observed that whatever the details of 
the negotiations carried on in 1965 and 1966, they failed of their purpose 
because the Kingdoms of Denmark and the Netherlands, convinced 
that the equidistance principle alone was applicable, in consequence of a 
rule binding upon the Federal Republic, saw no reason to depart from 
that rule; and equally, given the geographical considerations stated in 
the last sentence of paragraph 7 above, the Federal Republic could not 
accept the situation resulting from the application of that rule. So far 
therefore the negotiations have not satisfied the conditions indicated in 
paragraph 85 (a ) ,  but fresh negotiations are to take place on the basis 
of the present Judgment. 

88. TheCourt comes next to the rule of equity. The legal basis of that 
rule in the particular case of the delimitation of the continental shelf as 
between adjoining States has already been stated. It  must however be 
noted that the rule rests also on a broader basis. Whatever the legal 
reasoning of a court of justice, its decisions must by definition be just, 
and therefore in that sense equitable. Nevertheless, when mention is 
made of a court dispensing justice or declaring the law, what is meant is 
that the decision finds its objective justification in considerations lying 
not outside but within the rules, and in this field it is precisely a rule of 
law that calls for the application of equitable principles. There is con- 
sequently no question in this case of any decision ex aequo et bono, such 
as would only be possible under the conditions prescribed by Article 38, 
paragraph 2, of the Court's Statute. Nor would this be the first time that 
the Court has adopted such an attitude, as is shown by the following 
passage from the Advisory Opinion given in the case of Judgmetzts of the 
Admitzistratii7e Tribunul o f  the I.L.O. upon Cornplaints Made against 
Unesco (I.C. J. Reports 1956, at p. 100) : 

"In view of this the Court need not examine the allegation that 
the validity of the judgments of the Tribunal is vitiated by excess of 
jurisdiction on the ground that it awarded compensation ex aequo 
et bono. Tt will confine itself to stating that, in the reasons given by 
the Tribunal in support of its decision on the merits, the Tribunal 
said: 'That redress will be ensured ex aequo et bon0 by the granting 
to the complainant of the sum set forth below.' It does not appear 
from the context of the judgment that the Tribunal thereby intended 
to  depart from principles of law. The apparent intention was to Say 



that, as the precise determination of the actual amount to be awarded 
could not be based on any specific rule of law, the Tribunal fixed 
what the Court, in other circumstances, has described as the true 
measure of compensation and the reasonable figure of such corn- 
pensation (Corfu Channel case, Judgment of December 15th, 1949, 
Z.C.J. Reports 1949, p. 249)." 

89. It must next be observed that, in certain geographical circuin- 
stances which are quite frequently met with, the equidistance method, 
despite its known advantages, leads unquestionably to inequity, in the 
following sense : 

( a )  The slightest irregularity in a coastline is automatically magnified by 
the equidistance line as regards the consequences for the delimita- 
tion of the continental shelf. Thus it has been seen in the case of 
concave or convex coastlines that if the equidistance method is 
employed, then the greater the irregularity and the further from the 
coastline the area to be delimited, the more unreasonctble are the 
results produced. So great an exaggeration of the consequences of 
a natural geographical feature must be remedied or compensated 
for as far as possible, being of itself creative of inequity. 

(b) In the case of the North Sea in particular, where there is no outer 
boundary to the continental shelf, it happens that the claims of 
several States converge, meet and intercross in localities where, 
despite their distance from the coast, the bed of the sea still uii- 
questionably consists of continental shelf. A study of these con- 
vergences, as revealed by the maps, shows how inequitable would 
be the apparent simplification brought about by a delirnitation 
which, ignoring such geographical circumstances, was based solely 
on the equidistance method. 

90. If for the above reasons equity excludes the use of the eqiiidistance 
method in the present instance, as the sole method of delimitation, the 
question arises whether there is any necessity to employ only one method 
for the purposes of a given delimitation. There is no logical basis for this, 
and no objection need be felt to the idea of effecting a delimitation of 
adjoining continental shelf areas by the concurrent use of various 
methods. The Court has already stated why it considers that the inter- 
national law of continental shelf delimitation does not involve any im- 
perative rule and permits resort to various principles or metliods, as may 
be appropriate, or a combination of them, provided that, by the applicn- 
tion of equitable principles, a reasonable result is arrived at. 

91. Equity does not necessarily imply equality. There can never be 
any question of completely refashioning nature, and equity does not 
require that a State without access to the sea should be allotted an area 
of continental shelf, any more than tliere could be a question of rendering 
the situation of a State with an extensive coastline similar to that of a 



State with a restricted coastline. Equality is to be reckoned within the 
same plane, and it is not such natural inequalities as these that equity 
could remedy. But in the present case there are three States whose North 
Sea coastlines are in fact comparable in length and which, therefore, 
have been given broadly equal treatment by nature except that the con- 
figuration of one of the coastlines would, if the equidistance method is 
used, deny to one of these States treatment equal or  comparable to that 
given the other two. Here indeed is a case where, in a theoretical situation 
of equality within the same order, an  inequity is created. What is un- 
acceptable in this instance is that a State should enjoy continental shelf 
rights considerably different from those of its neiglibours merely because 
in the one case the coastline is roughly convex in form and in the other 
it is markedly concave, although those coastlines are comparable in 
length. I t  is therefore not a question of totally refashioning geography 
whatever the facts of the situation but, given a geographical situation of 
quasi-equality as between a number of States, of abating the effects of 
an  incidental special feature from which an unjustifiable difference of 
treatment could result. 

92. I t  has however been maintained that no one method of delimita- 
tion can prevent such results and that al1 can lead to relative injustices. 
This argument has in effect already been dealt with. It can only strengthen 
the view that it is necessary to  seek not one method of delimitation but 
one goal. I t  is in this spirit that the Court must examine the question of 
how the continental shelf can be delimited when it is in fact the case that 
the equidistance principle does not provide an  equitable solution. As the 
operation of delimiting is a matter of determining areas appertaining to 
different jurisdictions, it is a truism to say that the determination must be 
equitable; rather is the problem above al1 one of defining the means where- 
by the delimitation can be carried out in such a way as to be recognized 
as equitable. Although the Parties have made it known that they intend 
to  reserve for themselves the application of the principles and rules laid 
down by the Court, it would, even so, be insufficient simply to rely on the 
rule of equity without giving some degree of indication as to the possible 
ways in which it might be applied in the present case, it being understood 
that the Parties will be free to agree upon one method rather than an- 
other, o r  different methods if they so prefer. 

93. In  fact, there is no legal limit to the considerations which States 
may take account of for the purpose of making sure that they apply 
equitable procedures, and more often than not it is the balancing-up of 
al1 such considerations that will produce this result rather than reliance 
on one to the exclusion of al1 others. The problem of the relative weight 
to  be accorded to  different considerations naturally varies with the circum- 
stances of the case. 

94. In balancing the factors in question it would appear that various 
aspects must be taken into account. Some are related to  the geological. 
others to  the geographical aspect of the situation, others again t o  the 



idea of the unity of any deposits. These criteria, thougli not entirely 
prccisc, can provide adequate bases for decision adapted to  the factual 
situation. 

95. The institution of the continental shelf has ariscn out of the recog- 
nition of a physical fact; and the link between this fact and the law, with- 
out which that institution would never have existed, remains an  im- 
portant element for the application of its legal régime. The continental 
shelf is, by definition, an area physically extending the territory of niost 
coastal States into a species of platforni whicli has attracted the attention 
first of geographers and hydrographers and then of jurists. The iinpor- 
tance of the geological aspect is empliasired by the care which, at  the 
beginning of its investigation, the International Law Con-iniission took 
to  acquire exact information as to its characteristics, as can be seen in 
pnrticular from the definitions to be found on page 131 of Volume 1 
of the k'c~trrhook of' tlre /~~tenrcctionnl Lnbc. Comtnissio~z for 1956. The ap- 
purtenance of the shelf to the countries in front of whose coastlines it 
lies. is thereforc LI fact, and it can be useful to consider the geology of 
tliat shelf in order to find out whether the direction taken by certain 
configurational features should influence delimitation because, in certain 
localities, they point-up the whole notion of the appurtenance of the 
continental shelf to the State whose tcrritory it does iii fact prolong. 

96. The doctrine of the continental slielf is a rccent instance of en- 
croachinent on maritime cxpanses whicli, during the greater part of 
iiistory, appertained to no-one. Thc contiguouj zone and the continental 
shelf are in tliis respect coriczpts of the same kind. In both instances the 
principle is applied that the land dominates the sen; it is consequently 
necessary to examine closely the gcographicnl configuration of the coast- 
lines of the countries whose continental shelves are to be delimited. This 
is one of the rensons why the Court does not consider that markedlq 
pronounced configurations can bz ignoreci; for, since the land is the legal 
source of the power which a State inay cvcrcise over territorial extensions 
to seaward, it must first bc clearly established what features d o  in fact 
constitute sucli extensions. Abovc al1 is this the case when what is in- 
volved is no  longer areas of sca, such as the contiguous zone, but stretches 
of submerged land; for the legal régime of the continental shelf is that 
of a sail and a subsoil, two words evocativc of the land and not of the sea. 

97. Anothcr factor to be taken into consideration in the delimitation 
of areas of continental slielf as between abiricent States is the unity of 
any deposits. Tlic natural resourccs of the siibsoil of the sea in those parts 
which consist of continental shelf are the very object of the legal régime 
established subsequent to  the Truman Proclamation. Yet it frequently 
occurs that the saine deposit lies on both sides of the line dividing a con- 
tinental shelf between two States, and since it is possible to exploit such 
a deposit from either side, a problem iminediately arises on account of 
the risk of prejudicial or  wasteful exploitation by one or other of the 
States concerned. T o  look no farther than the North Sea, the practice 



of States shows how this problem has been dealt with, and al1 that is 
needed is to refer to the undertakings entered into by the coastal States 
of that sea with a view to ensuring the most efficient exploitation or  the 
apportionment of the products extracted-(see in particular the agree- 
ment of 10 March 1965 between the United Kingdom and Norway, 
Article 4; the agreement of 6 October 1965 between the Netherlands and 
the United Kingdom relating to "the exploitation of single geological 
structures extending across the dividing line on the continental shelf 
under the North Sea"; and the agreement of 14 May 1962 between the 
Federal Republic and the Netherlands concerning a joint plan for ex- 
ploiting the natural resources underlying the area of the Ems Estuary 
where the frontier between the two States has not been finally delimited.) 
The Court does not consider that unity of deposit constitutes anything 
more than a factual element which it is reasonable to take into considera- 
tion in the course of the negotiations for a delimitation. The Parties are 
fully aware of the existence of the problem as also of the possible ways of 
sol vin^ it. " 

98. A final factor to  be taken account of is the element of a reason- 
able degree of proportionality which a delimitation effected according 
to equitable principles ought to bring about between the extent of the 
continental shelf appertaining to the States concerned and the lengths 
of their respective coastlines,-these being measured according to their 
general direction in order to  establish the necessary balance between 
States with straight, and those \vith markedly concave or  convex coasts, 
or  to reduce very irregular coastlines to their truer proportions. The 
choice and application of the appropriate technical methods would be 
a matter for the parties. One method discussed in the course of the pro- 
ceedings, under the name of the principle of the coastal front, consists 
in drawing a straight baseline between the extreme points at  either end 
of the Coast concerned, or  in soine cases a series of such lines. Where the 
parties mis11 to  employ in particular the equidistance method of delimita- 
tion. the establishment of one or  more baselines of this kind can ~ l a v  . , 
a us'eful part in eliminating or  diminishing the distortions that might 
result from the use of that method. 

99. In a sea with the particular configuration of the North Sea, and 
in view of the particular geographical situation of the Parties' coastlines 
upon that sea, the methods chosen by them for the purpose of fixing the 
delimitation of their respective areas may happen in certain localities to  
lead to  a n  overlapping of the areas appertaining to them. The Court 
considcrs that such a situation must be accepted as a given fact and 
resolved either by an agrecd, or  failing that by an equal division of the 
overlapping areas, or  by agreements for joint exploitation, the latter 
solution appearing particularly appropriate when it is a question of 
preserving the unity of a deposit. 



100. The Court has examined the problems raised by the present case 
in its own context, which is strictly that of delimitation. Other questions 
relating to  the general legal régime of the continental shelf, have been 
examined for that purpose only. This régime furnishes an  example of a 
legal theory derived from a particular source that has secured a general 
following. As the Court has recalled in the first part of its Judgment, it 
was the Truman Proclamation of 28 September 1945 which was a t  the 
origin of the theory, whose special features reflect that origin. It would 
therefore not be in harmony with this history to  over-systematize a 
pragmatic construct the developments of which have occurred within 
a relatively short space of time. 

101. For these reasons, 

by eleven votes to  six, 

finds that, in each case, 

(A) the use of the equidistance method of delimitation not being 
obligatory as between the Parties; and 

(B) there being no other single method of delimitation the use of 
which is in al1 circumstances obligatory; 

(C) the principles and rules of international law applicable to  the 
delimitation as between the Parties of the areas of the continental shelf 
in the North Sea which appertain to each of them beyond the partial 
boundary determined by the agreements of 1 December 1964 and 9 June 
1965, respectively, are as follows: 
(1) delimitation is to be effected by agreement in accordance with 

equitablc principles, and taking account of al1 the relevant circum- 
stances, in such a way as to leave as much as possible to  each Party 
:il1 thosc parts of the continental shelf that constitute a natural 
prolongation of its land territory into and under the sea, without 
encroachment on the natural prolongation of the land territory of 
the other; 

(2) if, in the application of the preceding sub-paragraph, the delimitation 
leaves to the Parties areas that overlap, these are to be divided be- 
tween them in agreed proportions or, failing agreement, equally, 
unless they decide on a réginie of joint jurisdiction, user, or  exploita- 
tion for the zones of overlap or  any part of them; 

(D) in the course of the negotiations, the factors to be taken into 
account are to include: 



(1) the general configuration of the coasts of the Parties, as well as the 
presence of any special or unusual features; 

(2) so far as known or readily ascertainable, the physical and geological 
structure, and natural resources, of the continental shelf areas in- 
volved ; 

(3) the element of a reasonable degree of proportionality, which a delimi- 
tation carried out in accordance with equitable principles ought to 
bring about between the extent of the continental shelf areas apper- 
taining to the coastal State and the length of its Coast measured in 
the general direction of the coastline, account being taken for this 
purpose of the effects, actual or prospective, of any other continental 
shelf delimitations between adjacent States in the same region. 

Done in English and in French, the English text being authoritative 
at the Peace Palace, The Hague, this twentieth day of February, one 
thousand nine hundred and sixty-nine, in four copies, one of which will 
be placed in the archives of the Court and the others transmitted to the 
Government of the Federal Republic of Germany, to the Government 
of the Kingdom of Denmark and to the Government of the Kingdom of 
the Netherlands, respectively. 

(Signed) J. L. BUSTAMANTE R., 
President. 

(Signed) S. AQUARONE, 
Registrar. 

Judge Sir Muhammad ZAFRULLA KHAN makes the following declara- 
tion : 

1 am in agreement with the Judgment throughout but would wish to 
add the following observations. 

The essence of the dispute between the Parties is that the two Kingdoms 
claim that the delimitation effected between them under the Agreement 
of 31 March 1966 is binding upon the Federal Republic and that the 
Federal Republic is bound to accept the situation resulting therefrom, 
which would confine its continental shelf to the triangle formed by lines 
A-B-E and C-D-E in Map 3. The Federal Republic stoutly resists that 
claim. 

Not only is Article 6 of the Geneva Convention of 1958 not opposable 
to the Federal Republic but the delimitation effected under the Agree- 
ment of 31 March 1966 does not derive from the provisions of that Article 
as Denmark and the Netherlands are neither States "whose coasts are 
opposite each other" within the meaning of the first paragraph of that 
Article nor are they "two adjacent States" within the meaning of the 



second paragraph of that Article. The situation resulting from that delimi- 
tation, so far as it affects the Federal Republic is not, therefore, brought 
about by the application of the principle set out in either of the paragraphs 
of Article 6 of the Convention. 

Had paragraph 2 of Article 6 been applicable to the deliinitation of 
the continental shelf between the Parties to the dispute, a boundary line, 
determined by the application of the principle of equidistance, would 
have had to allow for the configuration of the coastline of the Federal 
Republic as a "special circumstance". 

ln the course of the oral pleadings the contention that the principle 
of equidistance cum special circumstances had crystallized into a rule of 
customary international law was not advanced on behalf of the two 
Kingdoms as an alternative to the claim that that principle was inherent 
in the very concept of the continental shelf. The Judgment has, in fair- 
ness, dealt with these two contentions as if they had been put forward 
in the alternative and were thus consistent with each other, and has 
rejected each of them on the merits. 1 am in agreement with the reasoning 
of the Judgment on both these points. But, 1 consider, it is worth men- 
tioning that Counsel for the two Kingdoms summed up their position 
in regard to the effect of the 1958 Convention as follows: 

". . . They have not maintained that the Convention embodied al- 
ready received rules of customary law in the sense that the Conven- 
tion was merely declaratory of existing rules. Their position is rather 
that the doctrine of the coastal State's exclusive rights over the 
adjacent continental shelf was in process of formation between 1945 
and 1958; that the State practice prior to 1958 showed fundamental 
variations in the nature and scope of the rights claimed: that, in 
consequence, in State practice the emerging doctrine was wholly 
Iacking in any definition of these crucial elements as i t  was also of 
the legal rCgime applicable to the coastal State with respect to the 
continental shelf; that the process of the definition and consolidation 
of the emerging customary law took place through the work of the 
International Law Commission, the reaction of governments to that 
work and the proceedings of the Geneva Conference; that the 
emerging customary law, iiow become more defined, both as to the 
rights of the coastal State and the applicable régime, crystallized in 
the adoption of the Continental Shelf Convention by the Conference; 
and that the numerous signatures and ratifications of the Convention 
and the other State practice based on the principles set out in the 
Convention had the effect of consolidating those principles as cus- 
tomary law." 

If it were correct that the doctrine of the coastal State's exclusive 
rights over the adjacent continental shelf was in process of formation 
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between 1945 and 1958 and that in State practice prior to 1958 it was 
wholly lacking in any definition of crucial elements as it was also of the 
legal régime applicable to the coastal State with respect to the continental 
shelf, then it would seem to follow conclusively that the principle of 
equidistance was not inherent in the concept of the continental shelf. 

Judge BENGZON makes the following declaration : 
1 regret my inability to concur with the main conclusions of the 

majority of the Court. T agree with my colleagues who maintain the view 
that Article 6 of the Geneva Convention is the applicable international 
law and that as between these Parties equidistance is the rule for delimita- 
tion, which rule may even be derived from the general principles of law. 

President BUSTAMANTE Y RIVERO, Judges JESSUP, PADILLA NERVO and 
AMMOUN append Separate Opinions to the Judgment of the Court. 

Vice-President KORETSKY, Judges TANAKA, MORELLI, LACHS and Judge 
ad hoc SDRENSEN append Dissenting Opinions to the Judgrnent of the 
Court. 

(Initialled) J. L. B.-R. 
(Initialled) S. A. 
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In the Fisheries Jurisdiction case, 

between 

the Federal Republic of Germany, 
represented by 

Dr. G. Jaenicke, Professor of International Law in the University of 
Frankfurt am Main, 

as Agent and Counsel, 
assisted by 
Dr. D. von Schenck, Head of the Legal Department, Ministry of Foreign 

Affairs, 
Mr. G. Mocklinghoff, Ministry of Food, Agriculture and Forestry, 

Dr. C. A. Fleischhauer, Ministry of Foreign Affairs, 
Dr. D. Booss, Ministry of Food, Agriculture and Forestry, 
Dr. Kaufmann-Bühler, Ministry of Foreign Affairs, 
as Counsel and Advisers, 
and by 
Dr. Arno Meyer, Federal Institute for Fisheries Research, 
as Counsel and Expert, 

and 

the Republic of Iceland, 

composed as above, 

delivers the following Judgment: 

1 .  By a letter of 26 May 1972, received in the Registry of the Court on 
5 June 1972, the State Secretary of the Foreign Office of the Federal Republic 
of Gerrnany transmitted to the Registrar an Application instituting proceed- 
ings against the Republic of Iceland in respect of a dispute concerning the 
then proposed extension by the Government of Iceland of its fisheries juris- 
diction. 

2. Pursuant to Article 40, paragraph 2, of the Statute, the Application was 
at once comrnunicated to the Government of Iceland. In accordance with 
paragraph 3 of that Article, al1 other States entitled to appear before the 
Court were notified of the Application. 

3. By a letter dated 27 June 1972 from the Minister for Foreign Affairs 
of Iceland, received in the Registry on 4 July 1972, the Court was informed 
(inter alia) that the Governrnent of Iceland was not willing to confer jurisdic- 
tion on the Court, and would not appoint an Agent. 

4. On 21 July 1972, the Agent of the Federal Republic of Germany filed in 
the Registry of the Court a request for the indication of interirn measures of 
protection under Article 41 of the Statute and Article 61 of the Rules of Court 
adopted on 6 May 1946. By an Order dat'ed 17 August 1972, the Court 
indicated certain interirn measures of protection in the case; and by a further 



Order dated 12 July 1973, the Court confirmed that those rneasures should, 
subject as therein mentioned, remain operative until the Court has given 
final judgment in the case. 

5. By an Order dated 18 August 1972, the Court, considering that it was 
necessary to resolve first of al1 the question of its jurisdiction in the case, 
decided that the first pleadings should be addressed to the question of the 
jurisdiction of the Court to entertain the dispute, and fixed time-lirnits for the 
filing of a Mernorial by the Governrnent of the Federal Republic of Gerrnany 
and a Counter-Memorial by the Government of Iceland. The Mernorial of 
the Government of the Federal Republic was filed within the tirne-limit 
prescribed, and was cornmunicated to the Government of Iceland; no 
Counter-Memoriai was filed by the Governrnent of Iceland. On 8 January 
1973, after due notice to the Parties, a public hearing was held in the course 
of which the Court heard the oral argument on the question of the Court's 
jurisdiction advanced on behalf of the Government of the Federal Re- 
public of Germany. The Government of Iceland was not represented at the 
hearing. 

6.  By a Judgment dated 2 February 1973, the Court found that it had 
jurisdiction to entertain the Application filed by the Federal Republic of 
Gerrnany and to deal with the merits of the dispute. 

7. By an Order dated 15 February 1973 the Court fixed time-limits for the 
written proceedings on the merits, namely 1 August 1973 for the Mernorial 
of the Government of the Federal Republic and 15 January 1974 for the 
Counter-Mernorial of the Government of Iceland. The Memorial of the 
Governrnent of the Federal Republic of Gerrnany was filed within the time- 
limit prescribed, and was communicated to the Governrnent of Iceland; no 
Counter-Memorial was filed by the Government of Iceland. 

8. By a letter from the Registrar dated 17 August 1973 the Agent of the 
Federal Republic of Gerrnany was invited to subrnit to the Court any observa- 
tions which the Government of the Federal Republic rnight wish to present on 
the question of the possible joinder of this case with the case instituted on 
14 April 1972 by the United Kingdom against the Republic of Iceland 
(General List No. 55) and the Agent was inforrned that the Court had fixed 
30 September 1973 as the time-limit within which any such observations 
should be filed. By a letter dated 25 Septernber 1973, the Agent of the Federal 
Republic subrnitted the observations of his Government on the question of 
the possible joinder of the two Fisheries Jurisdiction cases. The Governrnent 
of Iceland was informed that the observations of the Federal Republic on 
possible joinder had been invited, but did not make any cornments to the 
Court. On 17 January 1974 the Court decided by nine votes to five not to 
join the present proceedings to those instituted by the United Kingdom 
against the Republic of Iceland. In reaching this decision the Court took into 
account the fact that while the basic legal issues in each case appeared to be 
identical, there were differences between the positions of the two Applicants, 
and between their respective submissions, and that joinder would be con- 
trary to the wishes of the two Applicants. The Court decided to hold the 
public hearings in the two cases immediately following each other. 

9. On 28 March and 2 April 1974, after due notice to the Parties, public 
hearings were held in the course of which the Court was addressed by the 
Agent and counsel and by a counsel and expert on behalf of the Federal 
Republic of Germany on the merits of the case; the Governrnent of Iceland 



was not represented at  the hearings. Various Members of the Court addressed 
questions to the Agent of the Federal Republic during the course of the 
hearings, and replies were given either orally at the hearings or in writing. 
Copies of the verbatim record of the hearings and of the written replies to 
questions were transmitted to the Government of Iceland. 

10. The Court does not include upon the bench any judge of the national- 
ity of either of the Parties. However, the Government of Iceland did not 
indicate any intention to avail itself of the right conferred upon it by Article 
31, paragraph 3, of the Statute of the Court; and in the present phase of the 
proceedings the Agent for the Federal Republic of Germany informed the 
Court in the above-mentioned letter dated 25 September 1973 that, taking 
account of the fact that the Government of Iceland was declining to take part 
in the proceedings and to avail itself of the right to have a judge ad hoc on the 
bench, the Government of the Federal Republic, as long as that situation 
persisted, did not feel it necessary to insist on the appointment of a judge 
ad hoc. 

I l .  The Governments of Argentina, Australia, India, New Zealand, 
Senegal and the United Kingdom requested that the pleadings and annexed 
documents in this case should be made available to them in accordance with 
Article 44, paragraph 2, of the Rules of Court. The Parties having indicated 
that they had no objection, it was decided to accede to these requests. Pur- 
suant to Article 44, paragraph 3, of the Rules of Court the pleadings and 
annexed documents were, with the consent of the Parties, made accessible to 
the public as from the date of the opening of the oral proceedings. 

12. In the course of the written proceedings, the following submissions 
were presented on behalf of the Government of the Federal Republic of 
Germany : 

in the Application: 

"The Federal Republic of Germany asks the Court to adjudge and 
declare : 

(a) That the unilateral extension by Iceland of its zone of exclusive 
fisheries jurisdiction to 50 nautical miles from the present baselines, 
to be effective from 1 September 1972, which has been decided upon 
by the Parliament (Althing) and the Government of Iceland and 
communicated by the Minister for Foreign Affairs of Iceland to the 
Federal Republic of Germany by aide-mémoire handed to its 
Ambassador in Reykjavik on 24 February 1972, would have no 
basis in international law and could therefore not be opposed to the 
Federal Republic of Germany and to its fishing vessels. 

(6 )  That if Iceland, as a coastal State specially dependent on coastal 
fisheries, establishes a need for special fisheries conservation 
measures in the waters adjacent to its Coast but beyond the exclusive 
fisheries zone provided for by the Exchange of Notes of 1961, such 
conservation measures, as far as they would affect fisheries of the 
Federal Republic of Ger.many, may not be taken, under interna- 
tional law, on the basis of a unilateral extension by Iceland of its 
fisheries jurisdiction, but only on the basis of an agreement between 
the Federal Republic of Germany and Iceland concluded either 
bilaterally or within a multilateral framework." 
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in the Memorial on the merits: 
"May it please the Court to adjudge and declare: 

1. That the unilateral extension by Iceland of its zone of exclusive 
fisheries jurisdiction to 50 nautical miles from the present baselines, 
put into effect by the Regulations No. 189/1972 issued by the Ice- 
landic Minister for Fisheries on 14 July 1972, has, as against the 
Fedeial Republic of Germany, no basis in international law and can 
therefore not be opposed to the Federal Republic of Germany and the 
fishing vessels registered in the Federal Republic of Germany. 

2. That the Icelandic Regulations No. 18911972 issued by the Icelandic 
Minister for Fisheries on 14 July 1972, and any other regulations 
which might be issued by Iceland for the purpose of implementing 
Iceland's claim to a 50-mile exclusive fisheries zone, shall not be 
enforced against the Federal Republic of Germany, vessels registered 
in the Federal Republic of Germany, their crews and other persons 
connected with fishing activities of such vessels. 

3. That if Iceland, as a coastal State specially dependent on its fisheries, 
establishes a need for conservation measures in respect to fish stocks 
in the waters adjacent to its Coast beyond the limits of Icelandic 
jurisdiction agreed to by the Exchange of Notes of 19 July 1961, such 
conservation measures, as far as they would affect fishing activities by 
vessels registered in the Federal Republic of Germany, may not be 
taken on the basis of a unilateral extension by Iceland of its fisheries 
jurisdiction but only on the basis of an agreement between the Parties, 
concluded either bilaterally or within a multilateral framework, with 
due regard to the special dependence of Iceland on its fisheries and to 
the traditional fisheries of the Federal Republic of Germany in the 
waters concerned. 

4. That the acts of interference by Icelandic coastal patrol boats with 
fishing vessels registered in the Federal Republic of Germany or with 
their fishing operations by the threat or use of force are unlawful 
under international law, and that Iceland is under an obligation to 
make compensation therefor to the Federal Republic of Germany." 

13. At the public hearing of 28 March 1974 the Agent of the Federal Re- 
public of Germany read the final submissions of his Covernment in this 
case; these submissions were identical to those contained in the Mernorial, 
and set out above. 

14. No pleadings were filed by the Government of Iceland, which was also 
not represented at the oral proceedings, and no submissions were therefore 
presented on its behalf. The attitude of that Government was however 
defined in the above-mentioned letter of 27 June 1972 from the Minister for 
Foreign Affairs of Iceland, namely that there was on 5 June 1972 (the date on 
which the Application was filed) no basis under the Statute for the Court to 
exercise jurisdiction in the case, and that the Government of Iceland was not 
willing to confer jurisdiction on the Court. After the Court had decided, by 
its Judgment of 2 February 1973, that it had jurisdiction to deal with the 
merits of the dispute, the Minister for Foreign Affairs of Iceland, by letter 
dated 11 January 1974, inforrned the Court that: 

"With reference to the time-limit fixed by the Court for the submission 
of Counter-Memorials by the Government of Iceland, 1 have the honour 



to inform you that the position of the Government of lceland with 
regard to the proceedings in question remains unchanged and, con- 
sequently, no Counter-Memorials will be submitted. At the same time, 
the Government of lceland does not accept or acquiesce in any of the 
statements of facts or allegations or contentions of law contained in the 
Memorials filed by the Parties concerned." 

* 
* * 

15. Iceland has not taken part in any phase of the present proceedings. 
By the above-mentioned letter of 27 June 1972, the Government of Ice- 
land informed the Court that it regarded the Exchange of Notes between 
the Government of Iceland and the Goverliment of the Federal Republic 
of Germany dated 19 July 1961 as terminated; that in its view there was 
no basis for the Court under its Statute to exercise jurisdiction in the 
case; that, as it considered the vital interests of the people of lceland to 
be involved, it was not willing to confer jurisdiction on the Court in any 
case involving the extent of the fishery limits of Iceland; and that an 
agent would not be appointed to represent the Government of Iceland. 
Thereafter, the Government of Iceland did not appear before the Court 
at the public hearing held on 2 August 1972 concerning the request by 
the Federal Republic of Germany for the indication of interim measures 
of protection; nor did it file any pleadings or appear before the Court 
in the subsequent proceedings concerning the Court's jurisdiction to 
entertain the dispute. Notwithstanding the Court's Judgment of 2 
February 1973, in which the Court decided that it has jurisdiction to 
entertain the Application of the Federal Republic of Germany and to 
deal with the merits of the dispute, the Government of Iceland maintained 
the same position with regard to the subsequent proceedings. By a letter 
dated 1 1  January 1974, it informed the Court that no Counter-Mernorial 
would be submitted. Nor did it in fact file any pleading or appear before 
the Court at the public hearings on the merits of the dispute. The Agent 
ofthe Federal Republic stated in a letter dated 14 July 1972, with reference 
to the above-mentioned letter of 27 June 1972 from the Minister for Foreign 
Affairs of lceland, that: 

"the Government of the Federal Republic of Germany for its part 
avails itself of the right under Article 53 of the Statute of the 
Court to request the Court to continue with the consideration of 
this case and in due course to decide in favour of its claim". 

At the public hearings on the merits, the Agent of the Federal Republic 
drew attention to the non-appearance in Court of any representative of 
the Respondent; he concluded his argument by presenting the final 
submissions of the Federal Republic of Germany on the merits of the 
dispute for adjudication by the Court. 

16. The Court is thus confronted with the situation contemplated by 
Article 53, paragraph 1, of the Statute, that "Whenever one of the parties 
does not appear before the Court, or fails to defend its case, the other 



Party may cal1 upon the Court to decide in favour of its claim". Paragraph 
2 of that Article, however, also provides: "The Court must, before doing 
so, satisfy itself, not only that it has jurisdiction in accordance with 
Articles 36 and 37, but also that the claim is well founded in fact and 
law." 

17. The present case turns essentially on questions of international law, 
and the facts requiring the Court's consideration in adjudicating upon 
the Applicant's claim are, except in respect of one particular issue, to be 
dealt with separately below (paragraphs 71 to 76), either not in dispute 
or attested by documentary evidence. Such evidence emanates in part 
from the Governrnent of Iceland, and has not been specifically contested, 
and there does not appear to be any reason to doubt its accuracy. The 
Government of Iceland, it is true, declared in its above-mentioned letter 
of I I  January 1974 that "it did not accept or acquiesce in any of the 
statetnents o f fac t  or allegations or contentions of law contained in the 
Memorials of the Parties concerned" (emphasis added). But such a 
general declaration of non-acceptance and non-acquiescence cannot 
suffice to bring into question facts which appear to be established by 
documentary evidence, nor can it change the position of the applicant 
Party, or of the Court, which remains bound to apply the provisions of 
Article 53 of the Statute. 

18. It is to be regretted that the Government of Iceland has failed to 
appear in order to plead its objections or to make its observations against 
the Applicant's arguments and contentions in law. The Court however, 
as an international judicial organ, is deemed to take judicial notice of 
international law and is therefore required in a case falling under Article 
53 of the Statute, as in any other case, to consider on its own initiative 
al1 rules of international law which may be relevant to the settlement of 
the dispute. It being the duty of the Court itself to ascertain and apply the 
relevant law in the given circumstances of the case, the burden of es- 
tablisliing or proving rules of international law cannot be imposed upon 
any of the Parties, for the law lies within the judicial knowledge of the 
Court. In ascertaining the law applicable in the present case the Court 
has had cognizance not only of the legal arguments submitted to it by 
the Applicant but also of those contained in various communications 
addressed to it by the Government of Iceland, and in documents presented 
to the Court. The Court has thus taken account of the legal position of 
each Party. Moreover, the Court has been assisted by the answers given 
by the Applicant, both orally and in writing, to questions asked by 
Members of the Court during the oral proceedings. It should be stressed 
that in applying Article 53 of the Statute in this case, the Court has acted 
with particular circumspection and has taken special care, being faced 
with the absence of the respondent State. 

19. Accordingly, for the purposes of Article 53 of the Statute, and 
subject to the matters mentioned in paragraphs 71 to 76 below, the Court 
considers that it has before it the elements necessary to enable it to 



determine whether the Applicant's claim is, or is not, well founded in 
fact and law, and it is now called upon to do so. However, before pro- 
ceeding further the Court considers it necessary to recapitulate briefly 
the history of the present dispute. 

20. In 1948 the Althing (the Parliament of Iceland) passed a law 
entitled "Law concerning the Scientific Conservation of the Continental 
Shelf Fisheries" containing, inter alia, the following provisions : 

"Article 1 
The Ministry of Fisheries shall issue regulations establishing 

explicitly bounded conservation zones within the limits of the con- 
tinental shelf of Iceland; wherein al1 fisheries shall be subject to 
Icelandic rules and control; Provided that the conservation measures 
now in effect shall in no way be reduced. The Ministry shall further 
issue the necessary regulations for the protection of the fishing 
grounds within the said zones . . . 

Article 2 

The regulations promulgated under Article 1 of the present law 
shall be enforced only to the extent compatible with agreements 
with other countries to which lceland is or may become a party." 

21. The 1948 Law was explained by the lcelandic Government in its 
exposé des motifs submitting the Law to the Althing, in which, inter alia, 
it stated: 

"It is well known that the economy of Iceland depends almost 
entirely on fishing in the vicinity of its coasts. For this reason, the 
population of Iceland has followed the progressive impoverishment 
of fishing grounds with anxiety. Formerly, when fishing equipment 
was far less efficient than it is today, the question appeared in a 
different light, and the right of providing for exclusive rights of 
fishing by Iceland itself in the vicinity of her coasts extended much 
further than is admitted by the practice generally adopted since 
1900. It seems obvious, however, that measures to protect fisheries 
ought to be extended in proportion to the growing efficiency of fishing 
equipment. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

In so far as the jurisdiction of States over fishing grounds is con- 
cerned, two methods have been adopted. Certain States have pro- 
ceeded to a determination of their territorial waters, especially for 
fishing purposes. Others, on the other hand, have left the question of 

I I  



the territorial waters in abeyance and have contented themselves with 
asserting their exclusive right over fisheries, independently of ter- 
ritorial waters. Of these two methods, the second seems to be the 
more natural, having regard to the fact that certain considerations 
arising from the concept of 'territorial waters' have no bearing upon 
the question of an exclusive right to fishing, and that there are 
therefore serious drawbacks in considering the two questions 
together." 

22. No action was taken by Iceland to implement the 1948 Law outside 
the existing 3-mile limit of her fisheries jurisdiction until after this Court 
hsd in 1951 handed down its Judgment in the Fisheries case between the 
United Kingdom and Norway, in which it endorsed the validity of the 
system of straight baselines applied by Norway off the Norwegian coast 
(I.C.J. Reports 1951, p. 116). On 19 March 1952, Iceland issued Regula- 
tions providing for a fishery zone whose outer limit was to be a line 
drawn 4 miles to seaward of straight baselines traced along the outermost 
points of the coasts, islands and rocks and across the opening of bays, and 
prohibiting al1 foreign fishing activities within that zone. No protest 
against these Regulations, which came into effect on 15 May 1952, was 
made by the Federal Republic of Germany. 

23. In 1958, as a result of the discussion by the United Nations General 
Assembly of the Report of the International Law Commission on the 
Law of the Sea, the First United Nations Conference on the Law of the 
Sea was convened at Geneva. This Conference however failed to reach 
agreement either on the limit of the territorial sea or on the zone of 
exclusive fisheries; it adopted a resolution requesting the General Assem- 
bly to study the advisability of convening a second Law of the Sea Con- 
ference specifically to deal with these questions. After the conclusion of 
the 1958 Conference, Iceland made on 1 June 1958 a preliminary an- 
nouncement of its intention to reserve the right of fishing within an area 
of 12 miles from the baselines exclusively to Icelandic fishermen, and to 
extend the fishing zone also by modification of the baselines, and then 
on 30 June 1958 issued new "Regulations concerning the Fisheries 
Limits off Iceland". Article 1 of these proclaimed a new 12-mile fishery 
limit around Iceland drawn from new baselines defined in that Article, 
and Article 2 prohibited al1 fishing activities by foreign vessels within the 
new fishery limit. Article 7 of the Regulations expressly stated that they 
were promulgated in accordance with the Law of 1948 concerning Scien- 
tific Conservation of the Continental Shelf Fisheries. 

24. The Federal Republic of Germany did not accept the validity of 
the new Regulations, and made its position known to the Government of 
Iceland by a note-verbale dated 9 June 1958. However, it issued a 
recommendation to the German Trawler Owners' Association that 
fishingvessels should abstain from fishing inside the 12-mile limit, in order 
to prevent incidents occurring on the fishing grounds, and this recom- 
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mendation was in fact followed by the vessels of the Federal Republic. 
Various attempts were made to settle the dispute by negotiation but the 
dispute remained unresolved. On 5 May 1959 the Althing passed a 
Resolution on the matter in which, inter alia, it said: 

". . . the Althing declares that it considers that Iceland has an 
indisputable right to a 12-mile fishery limit, that a recognition 
should be obtained of Iceland's right to the entire continental shelf 
area in conformity with the policy adopted by the Law of 1948, con- 
cerning the Scientzjic Conservation of the Continental Shelf Fisheries 
and that fishery limits of less than 12 miles from base-lines around 
the country are out of the question" (emphasis added). 

The Resolution thlls stressed that the 12-mile limit asserted in the 1958 
Regulations was merely a further step in Iceland's progress towards its 
objective of a fishery zone extending over the whole of the continental 
shelf area. 

25. In the same year, the Federal Republic of Germany and Iceland 
embarked on a series of negotiations with a view to the settlement of 
their dispute regarding the 1958 Regulations. These negotiations were 
preceded by a Note from the Government of Iceland of 5 August 1959 in 
which, after explaining in some detail the position it had taken at the 
1958 Conference on the Law of the Sea, it stated that it would greatly 
appreciate it "if the Government of the Federal Republic of Germany 
would consider the special situation and wishes of Iceland". The Ice- 
landic Government added that "where a nation is overwheln~ingly 
dependent upon fisheries it should be lawful to take special measures, and 
decide a further extension of the fishing zone for meeting the needs of 
such a nation". The Note referred to the Resolution adopted at the 1958 
Conference on Special Situations relating to Coastal Fisheries. In its 
reply of 7 October 1959 the Government of the Federal Republic of 
Germany pointed out that it was prepared to recognize the special 
dependence of Iceland on its fisheries, but could not accept the view that 
the coastal State had a right to include an adjacent area in its fishing zone 
unilaterally. The Government of the Federal Republic of Germany 
pointed out that the 1958 Resolution would not justify unilateral Ice- 
landic measures since it merely provided for the elaboration of agreed 
measures, and explicitly laid down that consideration must be given to 
the interests of other States. The negotiations came to a halt pending the 
Second United Nations Conference on the Law of the Sea in 1960, and 
did not re-open thereafter. On 13 March 19 6 1, the Government of Iceland 
notified the Federal Republic of the conclusion of an Exchange of Notes 
with the United Kingdom settling the dispute with that couiltry re- 
garding the 12-mile fishery limits and baselines claimed by Iceland in 
its 1958 Regulations. Thereupon further negotiations were commenced, 
and on 19 July 1961 an agreement in the form of an Exchange of 



Notes was concluded for the settlement of the dispute. 

26. The substantive provisions of the settlement, which were set out 
in the principal Note addressed by the Government of Iceland to the 
Government of the Federal Republic, were as follows: 

(1) The Federal Republic would no longer object to a I 2-mile fishery zone 
around Iceland measured from the baselines accepted solely for the 
purpose of the delimitation of that zone. 

(2) The Federal Republic accepted for that purpose the baselines set out 
in the 1958 Regulations subject to the modification of four specified 
points. 

(3) For a period expiring on 10 March 1964, Iceland would not object to 
fishing by vessels of the Federal Republic within certain specified 
areas and during certain stated months of the year. 

(4) During the same period, however, vessels of the Federal Republic 
would not fish within the outer 6 miles of the 12-mile zone in seven 
specified areas. 

(5) Iceland would "continue to work for the implementation of the 
Althing Resolution of 5 May 1959, regarding the extension of the 
fishery jurisdiction of Iceland. However it shall give the Government 
of the Federal Republic of Germany six months' notice of any such 
extension; in case of a dispute relating to such an extension, the 
matter shall, at the request of either Party, be referred to the Inter- 
national Court of Justice". 

In its Note in reply the Federal Republic of Germany emphasized that, 
being "mindful of the exceptional importance of coastal fisheries to the 
Icelandic economy", it "agrees to the arrangement set forth in your note, 
and that your note and this reply thereto constitute an agreement 
between our two Governments which shall enter into force immediately, 
subject to the stipulation by the Government of the Federal Republic of 
Germany that this agreement is without prejudice to its rights under 
international law towards third States". 

27. On 14 July 1971 the Government of Iceland issued a policy state- 
ment in which, inter alia, it was said: 

"That the agreements on fisheries jurisdiction with the British 
and the West Germans be terminated and that a decision be taken 
on the extension of fisheries jurisdiction to 50 nautical miles from 
base-lines, and that tliis extension become effective not later than 
September lst, 1972." 

This led the Government of the Federal Republic, during talks in Bonn 
in August 1971, to remind the Government of Iceland of the terms of the 
1961 Exchange of Notes, and to express the view that the Icelandic 



fisheries zone could not be extended unilaterally, that the Exchange of 
Notes was not open to unilateral denunciation or termination, and to 
state that the Government of the Federal Republic would have to reserve 
their rights thereunder. No agreement was reached during these talks, and 
in an aide-mémoire of 31 August 1971 Iceland stated that it considered 
the object and purpose of the provision for recourse to judicial settlement 
to  have been fully achieved; and that it now found it essential to extend 
further the zone of exclusive fisheries jurisdiction around its coasts to 
include the areas of the sea covering the continental shelf. Iceland further 
added that the new limits, the precise boundaries of which would be 
furnished at a later date, would enter into force not later than 1 Sep- 
tember 1972; and that it was prepared to hold further meetings "for the 
purpose of achieving a practical solution of the problems involved". 

28. The Federal Republic replied on 27 September 1971 and reaffirmed 
its view that "the unilateral assumption of sovereign power by a coastal 
State over zones of the high seas is inadmissible under international law". 
It then controverted Iceland's proposition that the object and purpose 
of the provision for recourse to judicial settlement of disputes relating to 
an extension of fisheries jurisdiction had been fully achieved, and again 
reserved al1 its rights under that provision. At the same time, however, 
the Federal Republic expressed its willingness, without prejudice to its 
legal position, to enter into further exploratory discussions. In November 
1971 the Federal Republic and Iceland held discussions in which the 
Federal Republic of Germany expressed its understanding for the concern 
of the Government of Iceland about the possibility of injury to fish stocks 
in the area in question if fishing remained unregulated, and therefore 
proposed practical measures to meet the Icelandic concern. In their 
proposa1 the delegation of the Federal Republic of Germany expressed 
the conviction that, taking into account the special situation of Iceland 
as far as fisheries are concerned, it should be possible, within the frame- 
work of the North-East Atlantic Fisheries Commission, to come to an 
arrangement whereby al1 nations engaged in fishing around Iceland would 
limit their catches. The Federal Republic of Germany further made the 
offer that pending the elaboration of a muitilateral arrangement within 
the North-East Atlantic Fisheries Commission the total catch of demersal 
species by vessels of the Federal Republic of Germany would be limited 
to the average taken by such vessels during the years 1960 to 1969. These 
proposals did not lead to any result, and the negotiations which took 
place in February 1972 also failed to resolve the dispute. 

29. On 15 February 1972 the Althing adopted a Resolution reitera- 
ting the fundamental policy of the lcelandic people that the continental 
shelf of Iceland and the superjacent waters were within the jurisdiction 
of Iceland. While reiterating that the Exchange of Notes of 1961 no 



longer constituted an obligation for Iceland, it resolved, inter alia: 

"1. That the fishery limits will be extended to 50 miles from baselines 
around the country, to become effective not later than 1 Sep- 
tember 1972. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
3. That efforts to reach a solution of the problems connected with 

the extension be continued through discussions with the Govern- 
ment of the United Kingdom and the Federal Republic of 
Germany. 

4. That effective supervision of the fish stocks in the Iceland area be 
continued in consultation with marine biologists and that the 
necessary measures be taken for the protection of the fish stocks 
and specified areas in order to  prevent over-fishing . . ." 

In an aide-mémoire of 24 February 1972 Iceiand's Minister for Foreign 
Affairs formally notified the Ambassador of the Federal Republic in 
Reykjavik of his Government's intention to proceed in accordance with 
this Resolution. 

30. On 4 March 1972 the Ambassador of the Federal Republic in- 
formed the Prime Minister of Iceland of his Government's decision to 
bring the question before the Court. On 14 March 1972, the Federal 
Republic in an aide-mémoire formaily took note of the decision of Iceland 
to issue new Regulations, and reaffirmed its position that "a unilateral 
extension of the fishery zone of Iceland to 50 miles is incompatible with 
the general rules of international law", and that "the Exchange of Notes 
of 1961 continues to be in force and cannot be denounced unilaterally". 
Moreover, formal notice was also given by the Federal Republic that it 
would submit the dispute to the Court in accordance with the Exchange 
of Notes; the Government of the Federal Republic was however willing 
to continue discussions with Iceland "in order to agree upon satisfactory 
practical arrangements at least for the period while the case is before the 
International Court of Justice". On 5 June 1972, the Federal Republic 
of Germany filed in the Registry its Application bringing the present case 
before the Court. 

3 1. A series of negotiations between representatives of the two coun- 
tries soon followed and continued throughout May, June and July ,1972, 
at which various proposais for catch-limitation, fishing-effort limitation, 
area or seasonal restrictions for vessels of the Federal Republic were 
discussed, in the hope of arriving at practical arrangements for an interim 
régime pending the settlement of the dispute. At the meeting of 15 May, 
the representative of the Federal Republic of Germany explained his 
Government's concept of an interim arrangement on the basis of limiting 
the annual catches of fishing vessels from the Federal Republic of Ger- 
many to the average of the years 1960 to 1969. On 2 June 1972 the Ice- 
landic Foreign Minister presented counter-proposais for an interim 



agreement. In presenting these the Jcelandic Foreign Minister, according 
to the Applicant, stated : 

"The British and German proposals for catch limitation and the 
closure of certain areas for al1 trawling (Icelandic and foreign) 
although they are helpful as far as they go, do not take the basic 
principle of preferential treatment sufficiently into account because 
if you continue to fish up to the 12-mile limit more or less as you 
have done, our preferential position is not recognized. It would 
rather mean the freezing of the status-quo . . . What we are really 
talking about is the reduction of your fishing in Icelandic waters in a 
tangible, visible manner." 

Thus, while Jceland invoked preferential rights and the Applicant was 
prepared to recognize them, basic differences remained as to the extent 
and scope of those rights and as to the methods for their implementation 
and their enforcement. There can be little doubt that these divergences of 
views were some of the "problems connected with the extension" in 
respect of which the Althing Resolution of 15 February 1972 had in- 
structed the Icelandic Government to make "efforts to reach a soliition". 
By 14 July there was still no agreement on an interim régime, and on that 
date new Regulations were issued extending Iceland's fishery limits to 
50 miles as from 1 September 1972 and, by Article 2, prohibiting al1 
fishing activities by foreign vessels inside those limits. Consequently, on 
21 July 1972, the Federal Republic filed in the Registry of the Court its 
request for the indication of interim measures of protection. 

32. On 17 August 1972 the Court made an Order for provisional 
measures in which, inter alia, it indicated that, pending the Court's final 
decision in the proceedings, Jceland should refrain from taking any 
measures to enforce the Regulations of 14 July 1972 against vessels 
registered in the Federal Republic and engaging in fishing outside the 
12-mile fishery zone; and that the Federal Republic should limit the 
annual catch of its vessels in the "Sea Area of Iceland" to 119,000 tons. 
That the Federal Republic has cornplied with the terms of the catch- 
limitation rneasure indicated in the Court's Order has not been questioned 
or disputed. Iceland, on the other hand, notwithstanding the measures 
indicated by the Court, began to enforce the new Regulations against 
vessels of the Federal Republic soon after they came into effect on 1 
September 1972. Negotiations for an interim arrangement were, however, 
resumed between the two countries, and were carried on intermittently 
during 1972 and 1973; but they have not led to any agreement. 

33. By its Judgment of 2 February 1973, the Court found that it had 
jurisdiction to entertain the Application and to deal with the merits of the 
dispute. However, even after the handing down of that Judgment, Iceland 



persisted in its efforts to enforce the 50-mile limit against vessels of the 
Federal Republic and, as appears from the letter of 11 January 1974 
addressed to the Court by the Minister for Foreign Affairs of Iceland, 
mentioned above, it has continued to deny the Court's competence to 
entertain the dispute. 

34. The question has been raised whether the Court has jurisdiction to 
pronounce upon certain matters referred to the Court in paragraph 3 
of the Applicant's final submissions (paragraphs 12-13 above) concerning 
the taking of conservation measures on the basis of agreement between 
the Parties, concluded either bilaterally or within a multilateral frame- 
work, with due regard to the special dependence of Iceland on its fisheries 
and to the traditional fisheries of the Federal Republic of Germany in the 
waters concerned. 

35. In its Judgment of 2 February 1973, pronouncing on the juris- 
diction of the Court in the present case, the Court found "that it has juris- 
diction to entertain the Application filed by the Government of the 
Federal Republic of Germany on 5 June 1972 and to deal with the merits 
of the dispute" (I.C.J. Reports 1973, p. 66, para. 46). The Application 
which the Court found it had jurisdiction to entertain contained a sub- 
mission under letter (b) (cf. paragraph 12 above) which raised the issue 
of conservation measures. These questions, among others, had previously 
been discussed in the negotiations between the Parties referred to in 
paragraphs 27 to 31 above and were also extensively examined in the 
pleadings and hearings on the merits. 

36. The Order of the Court indicating interim measures of protection 
(Fisheries Jurisdiction (Federal Republic of Germany v. Iceland), Interim 
Protection Order of 17 August 1972, I.C.J. Reports 1972, p. 30) implied 
that the case before the Court involved questions of fishery conservation 
and of preferential fishing rights since, in indicating a catch-limitation 
figure for the Applicant's fishing, the Court stated that this measure was 
based on "the exceptional importance of coastal fisheries to the lcelandic 
economy" and on "the need for the conservation of fish stocks in the 
Iceland area" (/oc. cit., p. 34, paras. 24 and 25). 

37. In its Judgment of 2 February 1973, pronouncing on its juris- 
diction in the case, the Court, after taking into account the aforesaid 
contentions of the Applicant concerning fishery conservation and pref- 
erential rights, referred again to "the exceptional dependence of Iceland 
on its fisheries and the principle of conservation of fish stocks" (I.C.J. 
Reports 1973, p. 65, para. 42). The judicial notice taken therein of the 
recognition given by the Parties to the exceptional dependence of Iceland 
on its fisheries and to the need of conservation of fish stocks in the area 
clearly implies that such questions are before the Court. 



38. The Order of the Court of 12 July 1973 on the continuance of in- 
terim measures of protection referred again to catch-limitation figures 
and also to the question of "related restrictions concerning areas closed 
to fishing, number and type of vessels allowed and forms of control of 
the agreed provisions" (I.C.J. Reports 1973, p. 314, para. 7). Thus the 
Court took the view that those questions were within its competence. As 
the Court stated in its Order of 17 August 1972, there must be a connec- 
tion "under Article 61, paragraph 1, of the Rules between a request for 
interim measures of protection and the original Application filed with 
the Court" (I.C.J. Reports 1972, p. 33, para. 12). 

39. As to the compromissory clause in the 1961 Exchange of Notes, 
this gives the Court jurisdiction with respect to "a dispute relating to such 
an extension", i.e., "the extension of the fishery jurisdiction of Iceland". 
The present dispute was occasioned by Iceland's unilateral extension of 
its fisheries jurisdiction. However, it would be too narrow an interpreta- 
tion of the compromissory clause to conclude that the Court's juris- 
diction is limited to giving an affirmative or negative answer to the 
question of whether the extension of fisheries jurisdiction, as enacted by 
Iceland on 14 July 1972, is in conformity with international law. In the 
light of the exchanges and negotiations between the Parties, both in 
1959 and 1960 (paragraph 25 above) and in 197 1 - 1972 (paragraphs 28 to 
3 1 above), in which the questions of fishery conservation measures in the 
area and Iceland's preferential fishing rights were raised and discussed, 
and in the light of the proceedings before the Court, it seems evident that 
the dispute between the Parties includes disagreements as to the extent 
and scope of their respective rights in the fishery resources and the 
adequacy of measures to conserve them. It must therefore be concluded 
that those disagreements are an element of the "dispute relating to the 
extension of the fishery jurisdiction of Iceland". 

40. Furthermore, the dispute before the Court must be considered in 
al1 its aspects. Even if the Court's competence were understood to be 
confined to the question of the conformity of Iceland's extension with the 
rules of international law, it would still be necessary for the Court to 
determine in that context the role and function which those rules reserve 
to the concept of preferential rights and that of conservation of fish 
stocks. Thus, whatever conclusion the Court may reach in regard to 
preferential rights and conservation measures, it is bound to examine 
these questions with respect to this case. Consequently, the suggested 
restriction on the Court's competence not only cannot be read into the 
terms of the compromissory clause, but would unduly encroach upon 
the power of the Court to take into consideration al1 relevant elements 
in administering justice between the Parties. 



41. The Applicant has challenged the Regulations promulgated by 
the Government of Iceland on 14 July 1972, and since the Court has to 
pronounce on this challenge, the ascertainment of the law applicable 
becomes necessary. As the Court stated in the Fisheries case: 

"The delimitation of sea areas has always an international aspect; 
it cannot be dependent merely upon the will of the coastal State as 
expressed in its municipal law. Although it is true that the act of 
delimitation is necessarily a unilateral act, because only the coastal 
State is competent to undertake it, the validity of the delimitation 
with regard to other States depends upon international law." (I.C.J. 
Reports 1951, p. 132.j 

The Court will therefore proceed to the determination of the existing 
rules of international law relevant to the settlement of the present dispute. 

42. The Geneva Convention on the High Seas of 1958, which was 
adopted "as generally declaratory of established principles of internatio- 
nal law", defines in Article 1 the term "high seas" as "al1 parts of the sea 
that are not included in the territorial sea or in the interna1 waters of a 
State". Article 2 then declares that "The high seas being open to al1 
nations, no State may validly purport to subject any part of them to its 
sovereignty" and goes on to provide that the freedom of the high seas 
comprises, inter alia, both for coastal and non-coastal States, freedom of 
navigation and freedom of fishing. The freedoms of the high seas are 
however made subject to the consideration that they "shall be exercised 
by al1 States with reasonable regard to the interests of other States in 
their exercise of the freedom of the high seas". 

43. The breadth of the territorial sea was not defined by the 1958 
Convention on the Territorial Sea and the Contiguous Zone. It is true 
that Article 24 of this Convention limits the contiguous zone to 12 miles 
"from the baseline from which the breadth of the territorial sea is 
measured". At the 1958 Conference, the main differences on the breadth 
of the territorial sea were limited at the time to disagreements as to what 
limit, not exceeding 12 miles, was the appropriate one. The question of 
the breadth of the territorial sea and that of the extent of the coastal 
State's fishery jurisdiction were left unsettled at the 1958 Conference. 
These questions were referred to the Second Conference on the Law of 
the Sea, held in 1960. Furthermore, the question of the extent of the 
fisheries jurisdiction of the coastal State, which had constituted a serious 
obstacle to the reaching of an agreement at the 1958 Conference, became 
gradually separated from the notion of the territorial sea. This was a 
development which reflected the increasing importance of fishery resour- 
ces for al1 States. 

44. The 1960 Conference failed by one vote to adopt a text governing 
the two questions of the breadth of the territorial sea and the extent of 
fishery rights. However, after that Conference the law evolved through 
the practice of States on the basis of the debates and near-agreements at 



the Conference. Two concepts have crystallized as customary law in 
recent years arising out of the general consensus revealed at that Con- 
ference. The first is the concept of the fishery zone, the area in which a 
State may claim exclusive fishery jurisdiction independently of its ter- 
ritorial sea; the extension of that fishery zone up to a 12-mile limit from 
the baselines appears now to be generally accepted. The second is the 
concept of preferential rights of fishing in adjacent waters in favour of 
the coastal State in a situation of special dependence on its coastal 
fisheries, this preference operating in regard to other States concerned in 
the exploitation of the same fisheries, and to be implemented in the way 
indicated in paragraph 49 below. 

45. In recent years the question of extending the coastal State's 
fisheries jurisdiction has come increasingly to the forefront. The Court is 
aware that a number of States has asserted an extension of fishery limits. 
The Court is also aware of present endeavours, pursued under the auspices 
of the United Nations, to achieve in a third Conference on the Law of 
the Sea the further codification and progressive development of this 
branch of the law, as it is of various proposals and preparatory documents 
produced in this framework, which must be regarded as manifestations 
of the views and opinions of individual States and as vehicles of their 
aspirations, rather than as expressing principles of existing law. The 
very fact of convening the third Conference on the Law of the Sea 
evidences a manifest desire on the part of al1 States to proceed to the 
codification of that law on a universal basis, including the question of 
fisheries and conservation of the living resources of the sea. Such a general 
desire is understandable since the rules of international maritime law 
have been the product of mutual accommodation, reasonableness and 
CO-operation. So it was in the past, and so it necessarily is today. In the 
circumstances, the Court, as a court of law, cannot render judgment sub 
specie legis ferendae, or anticipate the law before the legislator has laid it 
down. 

46. The concept of a 12-mile fishery zone, referred to in paragraph 44 
above, as a tertium genus between the territorial sea and the high seas, 
has been accepted with regard to Iceland in the substantive provisions 
of the 1961 Exchange of Notes, and the Federal Republic of Germany 
has also applied the same fishery limit to its own coastal waters since 
1964; therefore this matter is no longer in dispute between the Parties. 
At the same time, the concept of preferential rights, a notion that neces- 
sarily implies the existence of other legal rights in respect of which that 
preference operates, has been admitted by the Applicant to be relevant 
to the solution of the present dispute. Moreover, the Applicant has 
expressly recognized Iceland's preferential rights in the disputed waters 
and at the same time has invoked its own historic fishing rights in these 



same waters, on the ground that reasonable regard must be had to such 
traditional rights by the coastal State, in accordance with the generally 
recognized principles embodied in Article 2 of the High Seas Convention. 
If, as the Court pointed out in its dictum in the Fisheries case, cited in 
paragraph 41 above, any national delimitation of sea areas, to be op- 
posable to other States, requires evaluation in terms of the existing rules of 
international law, then it becomes necessary for the Court, in its examina- 
tion of the Icelandic fisheries Regulations, to take those elements into 
consideration as well. Equally it has necessarily to take into account the 
provisions of the Exchange of Notes of 1961 which govern the relations 
between the Parties with respect to Iceland's fishery limits. The said 
Exchange of Notes, which was concluded within the framework of the 
existing provisions of the law of the sea, was held by the Court, in its 
Judgment of 2 February 1973, to be a treaty which is valid and in force. 

47. The concept of preferential rights for the coastal State in a situation 
of special dependence on coastal fisheries originated in proposals sub- 
mitted by Iceland at the Geneva Conference of 1958. Its delegation drew 
attention to the problem which would arise when, in spite of adequate 
fisheries conservation measures, the yield ceased to be sufficient to 
satisfy the requirements of al1 those who were interested in fishing in a 
given area. Iceland contended that in such a case, when a catch-limitation 
becomes necessary, special consideration should be given to the coastal 
State whose population is overwhelmingly dependent on the fishing 
resources in its adjacent waters. 

48. An Icelandic proposa1 embodying these ideas failed to obtain the 
majority required, but a resolution was adopted at the 1958 Conference 
concerning the situation of countries or territories whose people are 
overwhelmingly dependent upon coastal fisheries for their livelihood or 
economic development. This resolution, after "recognizing that such 
situations cal1 for exceptional measures befitting particular needs" 
recommended that : 

". . . where, for the purpose of conservation, it becomes necessary to 
limit the total catch of a stock or stocks of fish in an area of the high 
seas adjacent to the territorial sea of a coastal State, any other States 
fishing in that area should collaborate with the coastal State to 
secure just treatment of such situation, by establishing agreed 
measures which shall recognize any preferential requirements of the 
coastal State resulting from its dependence upon the fishery con- 
cerned while having regard to the interests of the other States". 



The resolution further recomrnended that "appropriate conciliation and 
arbitral procedures shall be established for the settlement of any dis- 
agreement". 

49. At the Plenary Meetings of the 1960 Conference the concept of 
preferential rights was embodied in a joint amendment presented by 
Brazil, Cuba and Uruguay which was subsequently incorporated by a 
substantial vote into a joint United States-Canadian proposal concerning 
a 6-mile territorial sea and an additional 6-mile fishing zone, thus totalling 
a 12-mile exclusive fishing zone, subject to a phasing-out period. This 
amendment provided, independently of the exclusive fishing zone, that 
the coastal State had : 

". . . the faculty of claiming preferential fishing rights in any area of 
the high seas adjacent to its exclusive fishing zone when it is scien- 
tifically established that a special situation or condition makes the 
exploitation of the living resources of the high seas in that area of 
fundamental importance to the economic development of the coastal 
State or the feeding of its population". 

It also provided that: 

"A special situation or condition may be deemed to exist when: 

(a )  The fisheries and the economic development of the coastal State 
or the feeding of its population are so manifestly interrelated 
that, in consequence, that State is greatly dependent on the living 
resources of the high seas in the area in respect of which pre- 
ferential fishing is being claimed. 

(b) It becomes necessary to limit the total catch of a stock or stocks 
of fish in such areas . . ." 

The contemporary practice of States leads to the conclusion that the 
preferential rights of the coastal State in a special situation are to be 
implemented by agreement between the States concerned, either bilateral 
or multilateral, and, in case of disagreement, through the means for the 
peaceful settlement of disputes provided for in Article 33 of the Charter 
of the United Nations. It was in fact an express condition of the amend- 
ment referred to above that any other State concerned would have the 
right to request that a claim made by a coastal State should be tested and 
determined by a special commission on the basis of scientific criteria and 
of evidence presented by the coastal State and other States concerned. 
The commission was to be empowered to determine, for the period of 
time and under the limitations that it found necessary, the preferential 
rights of the coastal State, "while having regard to the interests of any 
other State or States in the exploitation of such stock or stocks of fish". 



50. State practice on the subject of fisheries reveals an increasing and 
widespread acceptarice of the concept of preferential rights for coastal 
States, particularly in favour of countries or territories in a situation of 
special dependence on coastal fisheries. Both the 1958 Resolution and the 
1960 joint amendment concerning preferential rights were approved by 
a large majority of the Conferences, thus showing overwhelming support 
for the idea that in certain special situations it was fair to recognize that 
the coastal State had preferential fishing rights. After these Conferences, 
the preferential rights of the coastal State were recognized in various 
bilateral and multilateral international agreements. The Court's attention 
has been drawn to the practice in this regard of the North-West and North- 
East Atlantic Fisheries Commissions, of which 19 maritime States 
altogether, including both Parties, are members; its attention has also 
been drawn to the Arrangement Relating to Fisheries in Waters Sur- 
rounding the Faroe Islands, signed at Copenhagen on 18 December 1973 
on behalf of the Governments of Belgium, Denmark, France, the Federal 
Republic of Germany, Norway, Poland and the United Kingdom, and 
to the Agreement on the Regulation of the Fishing of North-East Arctic 
(Arcto-Norwegian) Cod, signed on 15 March 1974 on behalf of the 
Governments of the United Kingdom, Norway and the Union of Soviet 
Socialist Republics. Both the aforesaid agreements, in allocating the 
annual shares on the basis of the past performance of the parties in the 
area, assign an additional share to the coastal State on the ground of its 
preferential right in the fisheries in its adjacent waters. The Faroese 
agreement takes expressly into account in its preamble "the exceptional 
dependence of the Faroese economy on fisheries" and recognizes "that 
the Faroe Islands should enjoy preference in waters surrounding the 
Faroe Islands". 

51. There can be no doubt of the exceptional importance of coastal 
fisheries to the Icelandic economy. That exceptional importance was 
explicitly recognized by the Applicant in the Exchange of Notes of 19 
July 1961, and the Court has also taken judicial notice of such recognition 
by declaring that it is "necessary to bear in mind the exceptional impor- 
tance of coastal fisheries to the Icelandic economy" (I.C.J. Reports 1972, 
p. 34, para. 24). 

52. The preferential rights of the coastal State corne into play only at 
the moment when an intensification in the exploitation of fishery resources 
makes it imperative to introduce some system of catch-limitation and 
sharing of those resources to preserve the fish stocks in the interests of 
their rational and economic exploitation. This situation appears to have 
been reached in the present case. In regard to two demersal species-cod 
and haddock-the Applicant has shown itself aware of the need for a 
catch-limitation, which has become indispensable in view of the establish- 
ment of catch-limitations in other regions of the North Atlantic. With 
respect to other species fished by vessels of the Federal Republic of 



Cermany-redfish and saithe-it has been recognized by the Applicant 
that the setting up of a catch-limitation scheme for certain species also 
requires the establishment of overall quotas for other species, in order to  
prevent the fishing effort displaced from one stock being transferred to  
other stocks. For this reason it is for instance provided in the aforesaid 
Arrangement Relating to Fisheries in Waters Surrounding the Faroe 
Islands (Art. II) that the annual catches of demersal species other than 
cod and haddock shall not exceed by more than an agreed percentage the 
highest figure achieved in the years 1968 to 1972. 

53. The lcelandic regulations challenged before the Court have been 
issued and applied by the Tcelandic authorities as a claim to exclusive 
rights thus going beyond the concept of preferential rights. Article 2 of 
the Icelandic Regulations of 14 July 1972 States: 

"Within the fishery limits al1 fishing activities by foreign vessels 
shall be prohibited in accordance with the provisions of Law No. 33 
of 19 June 1922, concerning fishing inside the Fishery Limits." 

Article 1 of the 1922 Law provides: "Only lcelandic citizens may engage 
in fishing in the territorial waters of iceland, and only lcelandic boats o r  
ships may be used for such fishing." The language of the relevant govern- 
ment regulations indicates that their object is t o  establish an exclusive 
fishery zone, in which al1 fishing by vessels registered in other States, in- 
cluding the Federal Republic of Germany, would be prohibited. The 
mode of implementation of the regulations, carried out by lcelandic 
governmental authorities vis-à-vis fishing vessels of the Federal Republic, 
despite the Court's interim measures, confirms this interpretation. 

54. The concept of preferential rights is not compatible with the 
exclusion of al1 fishing activities of other States. A coastal State entitled 
to preferential rights is not free, unilaterally and according to  its own 
uncontrolled discretion, to determine the extent of those rights. The 
characterization of the coastal State's rights as preferential implies a 
certain priority, but cannot imply the extinction of the concurrent rights 
of other States and particularly of a State which, like the Applicant, have 
for many years been engaged in fishing in the waters in question, such 
fishing activity being important to the economy of the country concerned. 
The coastal State has to  take into account and pay regard to  the position 
of such other States, particularly when they have established an economic 
dependence on the same fishing grounds. Accordingly, the fact that 
Iceland is entitled to claim preferential rights does not suffice to  justify its 
claim unilaterally to  exclude the Applicant's fishing vessels from al1 



fishing activity in the waters beyond the limits agreed to in the 1961 
Exchange of Notes. 

55. In this case, the Applicant has pointed out that its vessels started 
fishing in the Icelandic area as long ago as the end of the last century. 
Published statistics indicate that for many years fishing of demersal 
species by German vessels in the disputed area has taken place on a 
continuous basis, and that since 1936, except for the period of the Second 
World War, the total catch of those vessels has been relatively stable. 
Similar statistics indicate that the waters in question constitute the most 
important of the Applicant's distant-water fishing grounds for demersal 
species. 

56. The Applicant further States that the loss of the fishing grounds in 
the waters around Iceland would have an appreciable impact on the 
economy of the Federal Republic of Germany; the fishing fleet of the 
Federal Republic of Germany would not be able to make good the loss of 
the tcelandic fishing grounds by diverting their activities to other fishing 
grounds in the oceans, because the range of wet-fish trawlers is limited by 
technical and economic factors and the more distant grounds, which 
could be reached by freezer-trawlers, are already subject to quota limita- 
tions. It is pointed out that the loss of the fishing grounds around Iceland 
would require the immediate withdrawal from service of the major part of 
the wet-fish trawlers, which would probably have to be scrapped and the 
withdrawal of a considerable number of trawlers from service would 
have sizeable secondary effects, such as unemployment, in the fishing 
industry and in related and supporting industries, particularly in coastal 
towns such as Bremerhaven and Cuxhaven where the fishing industry 
plays a predominant part. 

57. Iceland has for its part admitted the existence of the Applicant's 
historic and special interests in the fishing in the disputed waters. The 
Exchange of Notes as a whole, and particularly paragraph 5 thereof 
requiring Iceland to give the Federal Republic of Germany advance 
notice of any extension of its fishery limits, impliedly acknowledged the 
existence of fishery interests of the Federal Republic in the waters ad- 
iacent to the 12-mile limit. The discussions which have taken dace  
between the two countries also imply an acknowledgement by IcelaAd of 
the existence of such interests. Furthermore, the Prime Minister of 
Iceland in a statement on 9 November 1971, after referring to the fact that 
"the well-being of specific British fishing towns may nevertheless to some 
extent be connected with the fisheries in Icelandic waters", went on to Say 
"Therefore, it is obvious that we should discuss these issues with the 
British and the West Germans, both of whom have some interests in this 
connection". 

58. Considerations similar to those which have prompted the recogni- 



tion of the preferential rights of the coastal State in a special situation 
apply when coastal populations in other States are also dependent on 
certain fishing grounds. In both instances the economic dependence and 
the Iivelihood of whole communities are affected. Not only do the same 
considerations apply, but the same interest in conservation exists. In 
this respect the Applicant has recognized that the conservation and 
efficient exploitation of the fish stocks in the Iceland area is of importance 
not only to Iceland but also to the Federal Republic of Germany. 

59. The provisions of the Icelandic Regulations of 14 July 1972 and 
the manner of their implementation disregard the fishing rights of the 
Applicant. Iceland's unilateral action thus constitutes an infringement of 
the principle enshrined in Article 2 of the 1958 Geneva Convention on 
the High Seas which requires that al1 States, including coastal States, in 
exercising their freedom of fishing, pay reasonable regard to the interests 
of other States. It also disregards the rights of the Applicant as they result 
from the Exchange of Notes of 1961. The Applicant is therefore justified in 
asking the Court to  give al1 necessary protection to its own rights, while 
at the same time agreeing to recognize Iceland's preferential position. 
Accordingly, the Court is bound to conclude that the Icelandic Regula- 
tions of 14 July 1972 establishing a zone of exclusive fisheries jurisdiction 
extending to 50 nautical miles from baselines around the coast of Iceland, 
are not opposable to the Federal Republic of Germany, and the latter is 
under no obligation to accept the unilateral termination by Iceland of 
fishery rights of the Federal Republic in the area. 

60. The findings stated by the Court in the preceding paragraphs 
suffice to provide a basis for the decision of the present case, namely: 
that Iceland's extension of its exclusive fishery jurisdiction beyond 12 
miles is not opposable to the Federal Republic; that Iceland may on the 
other hand claim preferential rights in the distribution of fishery resources 
in the adjacent waters; that the Federal Republic also has established 
rights with respect to the fishery resources in question; and that the 
principle of reasonable regard for the interests of other States enshrined 
in Article 2 of the Geneva Convention on the High Seas of 1958 requires 
Iceland and the Federal Republic to have due regard to each other's 
interests, and to the interests of other States, in those resources. 

61. Tt follows from the reasoning of the Court in this case that in 
order to reach an equitable solution of the present dispute it is necessary 
that the preferential fishing rights of Iceland, as a State specially depen- 
dent on coastal fisheries, be reconciled with the traditional fishing rights 



of the Applicant. Such a reconciliation cannot be based, however, on a 
phasing out of the Applicant's fishing, as was the case in the 1961 Ex- 
change of Notes in respect of the 12-mile fishery zone. In that zone, 
Iceland was to exercise exclusive fishery rights while not objecting to 
continued fishing by the Applicant's vessels during a phasing-out period. 
In adjacent waters outside that zone, however, a similar extinction of 
rights of other fishing States, particularly when such rights result from a 
situation of economic dependence and long-term reliance on certain fishing 
grounds, would not be compatible with the notion of preferential rights 
as it was recognized at the Geneva Conferences of 1958 and 1960, nor 
would it be equitable. At the 1960 Conference, the concept of preferential 
rights of coastal States in a special situation was recognized in the joint 
amendment referred to in paragraph 49 above, under such limitations 
and to such extent as is found "necessary by reason of the dependence of 
the coastal State on the stock or stocks of fish, while having regard to the 
interests of any other State or States in the exploitation of such stock or 
stocks of fish". The reference to the interests of other States in the exploi- 
tation of the same stocks clearly indicates that the preferential rights of 
the coastal State and the established rights of other States were considered 
as, in principle, continuing to CO-exist. 

62. This is not to say that the preferential rights of a coastal State in a 
special situation are a static concept, in the sense that the degree of the 
coastal State's preference is to be considered as fixed for ever at some 
given moment. On the contrary, the preferential rights are a function of 
the exceptional dependence of such a coastal State on the fisheries in 
adjacent waters and may, therefore, Vary as the extent of that dependence 
changes. Furthermore, in the 1961 Exchange of Notes the "exceptional 
importance of coastal fisheries to the Icelandic economy" was recognized. 
This expression must be interpreted as signifying dependence for the 
purposes both of livelihood and economic development, as in the formulas 
discussed at the 1958 and 1960 Geneva Conferences concerning preferen- 
tial rights, and in the Exchange of Notes of 11 March 1961 between 
Iceland and the United Kingdom. The latter instrument was the mode1 
for the Exchange of Notes between Iceland and the Federal Republic of 
Germany, and the Agent of the Federal Republic has informed the Court 
that the difference in wording on this point between the United Kingdom 
Note and the Federal Republic's Note had no "legal significance" or had 
not been meant to have such significance. It has been suggested by the 
Applicant that a situation of exceptional dependence on fisheries for 
purposes of economic development could only exist in respect of States 
which are still in a stage of development and have only a minor share in 
the fisheries off their coasts. Such States undoubtedly afford clear ex- 
amples of special dependence; however, in the present case the recognition 
of the exceptional importance of coastal fisheries to the Icelandic economy 
was made at a time when Iceland was already a State with a comparatively 
developed economy and possessed a substantial share in the exploitation 



of the fisheries off its coasts. It is therefore not possible to accept the 
limited interpretation of the expression employed in the 1961 Exchange of 
Notes suggested by the Applicant. With regard both to livelihood and to 
economic development, it is essentially a matter of appraising the depen- 
dence of the coastal State on the fisheries in question in relation to that 
of the other State concerned and of reconciling them in as equitable a 
manner as is possible. 

63. In view of the Court's finding (paragraph 59 above) that the Ice- 
landic Regulations of 14 July 1972 are not opposable to the Federal 
Republic of Germany for the reasons which have been stated, it follows 
that the Government of Iceland is not in law entitled unilaterally to 
exclude fishing vessels of the Federal Republic from sea areas to seaward 
of the limits agreed to in the 1961 Exchange of Notes or unilaterally to 
impose restrictions on their activities in such areas. But the matter does 
not end there; as the Court has indicated, Iceland is, in view of its special 
situation, entitled to  preferential rights in respect of the fish stocks of the 
waters adjacent to its coasts. Due recognition must be given to the rights 
of both Parties, namely the rights of the Federal Republic to fish in the 
waters in dispute, and the preferential rights of Iceland. Neither right is an 
absolute one: the preferential rights of a coastal State are limited accord- 
ing to the extent of its special dependence on the fisheries and by its 
obligation to take account of the rights of other States and the needs of 
conservation; the established rights of other fishing States are in turn 
limited by reason of the coastal  tat te's special dependence on the fisheries 
and its own obligation to take account of the rights of other States, in- 
cluding the coastal State, and of the needs of conservation. 

64. It follows that even if the Court holds that Iceland's extension of 
her fishery limits is not opposable to the Applicant, this does not mean 
that the Applicant is under no obligation to Iceland with respect to fishing 
in the disputed waters in the 12-mile to 50-mile zone. On the contrary, 
both States have an obligation to take full account of each other's rights 
and of any fishery conservation measures the necessity of which is shown 
to exist in those waters. It is one of the advances in maritime international 
law, resulting from the intensification of fishing, that the former laissez- 
foire treatment of the living resources of the sea in the high seas has been 
replaced by a recognition of a duty to have due regard to the rights of 
other States and the needs of conservation for the benefit of ail. Con- 
sequently, both Parties have the obligation to keep under review the 
fishery resources in the disputed waters and to examine together, in the 
light of scientific and other available information, the measures required 
for the conservation and development, and equitable exploitation, of those 
resources, takinginto account any international agreement in force between 
them, suchas the North-East Atlantic Fisheries Convention of 24 January 



1959 as well as such other agreements as may be reached in the matter in 
the course of further negotiation. 

65. The most appropriate method for the solution of the dispute is 
clearly that of negotiation. Its objective should be the delimitation of the 
rights and interests of the Parties, the preferential rights of the coastal 
State on the one hand and the rights of the Applicant on the other, to 
balance and regulate equitably questions such as those of catch-limita- 
tion, share allocations and "related restrictions concerning areas closed 
to fishing, number and type of vessels allowed and forms of control of the 
agreed provisions" (Fisheries Jurisdiction (Federal Republic of Germany 
v. Iceland), Interirn Measures, Order of 12 July 1973, I.C.J. Reports 1973, 
p. 314, para. 7). This necessitates detailed scientific knowledge of the 
fishing grounds. It is obvious that the relevant information and expertise 
would be mainly in the possession of the Parties. The Court would, for 
this reason, meet with difficulties if it were itself to attempt to lay down a 
precise scheme for an equitable adjustment of the rights involved. 

66. It is implicit in the concept of preferential rights that negotiations 
are required in order to define or delimit the extent of those rights, as was 
already recognized in the 1958 Geneva Resolution on Special Situations 
relating to Coastal Fisheries, which constituted the starting point of the 
law on the subject. This Resolution provides for the establishment, 
through collaboration between the coastal State and any other States 
fishing in the area, of agreed measures to secure just treatment of the 
special situation. 

67. The obligation to negotiate thus flows from the very nature of the 
respective rights of the Parties; to  direct them to negotiate is therefore a 
proper exercise of the judicial function in this case. This also corresponds 
to the Principles and provisions of the Charter of the United Nations 
concerning peaceful settlement of disputes. As the Court stated in the 
North Sea Continental Shelfcases : 

". . . this obligation merely constitutes a special application of a 
principle which underlies al1 international relations, and which is 
moreover recognized in Article 33 of the Charter of the United 
Nations as one of the methods for the peaceful settlement of interna- 
tional disputes" (I.C.J. Reports 1969, p. 47, para. 86). 

68. In this case negotiations were initiated by the Parties from the date 
when Iceland gave notice of its intention to extend its fisheries jurisdic- 
tion, but these negotiations reached an early deadlock and could not 
come to any conclusion. In its Memorial, the Applicant has asked the 
Court to give the Parties some guidance as to the principles which they 
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should take into account in their negotiations for the most equitable 
management of the fishery resources, and has declared its readiness to 
enter into meaningful discussions with the Government of Iceland for the 
purpose of a permanent settlement of the fisheries problem. As to Iceland, 
its policy was clearly stated in paragraph 3 of the Althing Resolution of 
15 February 1972, namely to continue efforts to reach a solution of the 
problems conriected with the extension through discussions with the 
Applicant. 

69. In the fresh negotiations which are to take place on the basis of 
the present Judgment, the Parties will have the benefit of the above 
appraisal of their respective rights and of certain guidelines defining 
their scope. The task before them will be to conduct their negotiations on 
the basis that each must in good faith pay reasonable regard to the legal 
rights of the other in the waters around Iceland outside the 12-mile limit, 
thus bringing about an equitable apportionment of the fishing resources 
based on the facts of the particular situation, and having regard to  the 
interests of other States which have established fishing rights in the area. 
I t  is not a matter of finding simply an equitable solution, but an equitable 
solution derived from the applicable law. As the Court stated in the North 
Sea Continental Shelf cases : 

". . . it is not a question of applying equity simply as a matter of 
abstract justice, but of applying a rule of law which itself requires the 
application of equitable principles" (Z.C.J. Reports 1969, p. 47, para. 
85). 

70. The Court must take into account the situation which will result 
from the delivery of its Judgment, with respect to the interim measures 
indicated on 17 August 1972 and which, inter alia, fixed a catch-limitation 
figure of 119,000 tons for vessels registered in the Federal Republic of 
Germany. These interim measures will cease to have effect as from the 
date of the present Judgment, since the power of the Court to indicate 
interim measures under Article 41 of the Statute of the Court is only 
exercisable pendente lite. Notwithstanding the fact that the Parties have 
not entered into any provisional arrangement, they are not at liberty to 
conduct their fishing activities in the disputed waters without limitation. 
Negotiations in good faith, which are ordered by the Court in the 
present Judgment, involve in the circumstances of the case an obligation 
upon the Parties to pay reasonable regard to each other's rights and to 
conservation requirements pending the conclusion of the negotiations. 
While this statement is of course a re-affirmation of a self-evident prin- 
ciple, it refers to the rights of the Parties as indicated in the present 
Judgment. It is obvious that both in regard to merits and to jurisdiction, 
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the Court only pronounces on the case which is before it and not on any 
hypothetical situation which might arise in the future. At the same time, 
the Court must add that its Judgment cannot preclude the Parties from 
benefiting from any subsequent developments in the pertinent rules of 
international law. 

71. By the fourth submission in its Memorial, maintained in the oral 
proceedings, the Federal Republic of Germany raised the question of 
compensation for alleged acts of harassment of its fishing vessels by 
Icelandic coastal patrol boats; the submission reads as follows: 

"That the acts of interference by Icelandic coastal patrol boats 
with fishing vessels registered in the Federal Republic of Germany or 
with their fishing operations by the threat or use of force are un- 
lawful under international law, and that Iceland is under an obliga- 
tion to make compensation therefor to the Federal Republic of 
Germany." 

72. The Court cannot accept the view that it would lack jurisdiction to 
deal with this submission. The matter raised therein is part of the con- 
troversy between the Parties, and constitutes a dispute relating to 
Iceland's extension of its fisheries jurisdiction. The submission is one 
based on facts subsequent to the filing of the Application, but arising 
directly out of the question which is the subject-matter of that Applica- 
tion. As such it falls within the scope of the Court's jurisdiction defined 
in the compromissory clause of the Exchange of Notes of 19 July 1961. 

73. In its Memorial, and in the oral proceedings, when presenting its 
submission on compensation, the Federal Republic of Germany stated 
that : 

". . . [it] reserves al1 its rights to claim full compensation from the 
Government of Iceland for al1 unlawful acts that have been com- 
mitted, or may yet be committed . . . [it] does not, at present, submit 
a claim against the Republic of Iceland for the payment of a certain 
amount of money as compensation for the damage already inflicted 
upon the fishing vessels of the Federal Republic. [It does] however, 
request the Court to adjudge and declare that the Republic of 
Iceland is, in principle, responsible for the damage inflicted upon 
German fishing vessels . . . and under an obligation to pay full com- 
pensation for al1 the damage which the Federal Republic of Germany 
and its nationals have actually suffered thereby." 

74. The manner of presentation of this claim raises the question 
whether the Court is in a position to pronounce on a submission main- 
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tained in such an abstract form. The submission does not ask for an 
assessment of compensation for certain specified acts but for a declaration 
of principle that Iceland is under an obligation to make compensation to 
the Federal Republic in respect of al1 unlawful acts of interference with 
fishing vessels of the Federal Republic. The Applicant is thus asking for a 
declaration adjudicating, with definitive effect, that Iceland is under an 
obligation to pay full compensation for al1 the damage suffered by the 
Applicant as a consequence of the acts of interference specified in the 
proceedings. In its Memorial the Federal Republic has listed a large 
number of incidents involving its vessels and lcelandic coastal patrol 
boats, and continues: 

"The Government of the Federal Republic does . . . request the 
Court to adjudge and declare that the Republic of Iceland is, in 
principle, responsible for the damage inflicted upon German fishing 
vessels by the illegal acts of the Icelandic coastal patrol boats 
described in tlie preceding paragraphs, and under an obligation to pay 
full compensation for al1 the damage which the Federal Republic 
of Germany and its nationals have actually suffered thereby." 
(Emphasis added.) 

The final submission, which refers to "the acts of interference" and the 
"obligation to make compensation therefor", confirms the above interpre- 
tation. 

75. Part V of the Memorial on the merits contains a general account 
of what the Federal Republic describes as harassment of its fishing vessels 
by Iceland, while Annexes G ,  H, 1 and K give some further details in 
diplomatic Notes and Annex L lists the incidents, with a statement of the 
kind of each incident. Some information concerning incidents is also to be 
found in the Federal Republic's reports regarding the implementing of 
the Court's Order for provisional measures. 

76. The documents before the Court do not however contain in every 
case an indication in a concrete form of the damages for which compensa- 
tion is required or an estimation of the amount of those damages. Nor do 
they furnish evidence concerning such amounts. In order to award com- 
pensation the Court can only act with reference to a concrete submission 
as to the existence and the amount of each head of damage. Such an 
award must be based on precise grounds and detailed evidence concerning 
those acts which have been committed, taking into account al1 relevant 
facts of each incident and their consequences in the circumstances of the 
case. It is only after receiving evidence on these matters that the Court 
can satisfy itself that each concrete claim is well founded in fact and in 
law. It is possible to request a general declaration establishing the prin- 
ciple that compensation is due, provided the claimant asks the Court to 
receive evidence and to determine, in a subsequent phase of the same 
proceedings, the amount of damage to be assessed. Moreover, while the 
Applicant has reserved al1 its rights "to claim compensation", it has not 



requested that these damages be proved and assessed in a subsequent 
phase of the present proceedings. It would not be appropriate for the 
Court, when acting under Article 53 of the Statute, and after the Applicant 
has stated that it is not submitting a claim for the payment of a certain 
amount of money as compensation, to take the initiative of requesting 
specific information and evidence concerning the indemnity which, in the 
view of the Applicant, would correspond to each incident and each head 
of damage. In these circumstances, the Court is prevented from making 
an all-embracing finding of liability which would cover matters as to  
which it has only limited information and slender evidence. Accordingly, 
the fourth submission of the Federal Republic of Germany as presented 
to  the Court cannot be acceded to. 

77. For these reasons, 

by ten votes to four, 

(1) finds that the Regulations concerning the Fishery Limits off Iceland 
(ReglugerB um jîskveiailandhelgi jslands) promulgated by the 
Government of Iceland on 14 July 1972 and constituting a unilateral 
extension of the exclusive fishing rights of Iceland to 50 nautical 
miles from the baselines specified therein are not opposable to the 
Government of the Federal Republic of Germany ; 

(2) finds that, in consequence, the Government of Iceland is not entitled 
unilaterally to exclude fishing vessels of the Federal Republic of 
Germany from areas between the fishery limits agreed to in the 
Exchange of Notes of 19 July 1961 and the limits specified in the 
Icelandic Regulations of 14 July 1972, or unilaterally to impose 
restrictions on the activities of those vessels in such areas; 

by ten votes to four, 

(3) holds that the Government of Iceland and the Government of the 
Federal Republic of Germany are under mutual obligations to 
undertake negotiations in good faith for the equitable solution of 
their differences concerning their respective fishery rights in the areas 
specified in subparagraph 2; 

(4) holds that in these negotiations the Parties are to take into account, 
inter alia: 

(a )  that in the distribution of the fishing resources in the areas 
specified in subparagraph 2 Iceland is entitled to a preferential 
share to the extent of the special dependence of her people upon 
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the fisheries in the seas around her coasts for their livelihood and 
economic development ; 

(6)  that by reason of its fishing activities in the areas specified in sub- 
paragraph 2, the Federal Republic of Germany also has estab- 
lished rights in the fishery resources of the said areas on which 
elements of its people depend for their livelihood and economic 
well-being ; 

(c j  the obligation to pay due regard to the interests of other States 
in the conservation and equitable exploitation of these resources; 

(d) that the above-mentioned rights of Iceland and of the Federal 
Republic of Germany should each be given effect to the extent 
compatible with the conservation and development of the fishery 
resources in the areas specified in subparagraph 2 and with the 
interests of other States in their conservation and equitable 
exploitation; 

(ej their obligation to keep under review those resources and to 
examine together, in the light of scientific and other available 
information, such measures as may be required for the conserva- 
tion and development, and equitable exploitation of those 
resources, making use of the machinery established by the 
North-East Atlantic Fisheries Convention or such other means 
as may be agreed upon as a result of international negotiations, 

by ten votes to four, 

(5) finds that it is unable to accede to the fourth submission of the 
Federal Republic of Germany. 

Done in English, and in French, the English text being authoritative, 
at the Peace Palace, The Hague, this twenty-fifth day of July, one thou- 
sand nine hundred and seventy-four, in three copies, of which one will'be 
placed in the archives of the Court and the others transmitted to the 
Government of the Federal Republic of Germany and to the Government 
of the Republic of Iceland respectively. 

(Signed) Manfred LACHS, 
President. 

(Signed) S. AQUARONE, 
Registrar. 

President LACHS makes the following declaration : 

1 am in agreement with the reasoning and conclusions of the Court, and 
since the Judgment speaks for and stands by itself, I would not feel it 
appropriate to make any gloss upon it. 



Judge DILLARD makes the following declaration: 

I concur in the findings of the Court indicated in the first four subpara- 
graphs of the dispositif. My reasons for concurrence are set out in my 
separate opinion in the companion case of the United Kingdom of Great 
Britain and Northern Ireland v. Iceland. 1 consider these reasons applicable 
mutatis mutandis t o  the present case. 

While 1 concurred in the finding in the fifth subparagraph that the Court 
"is unable t o  accede to  the fourth submission of the Federal Republic 
of Germany", 1 am impelled to  add the following reservation 1. 

The Court has held, in paragraph 72, that it is competent to entertain 
this particular submission. Although, for obvious reasons, the sub- 
mission was not included in the Application filed on 5 June 1972 since 
the acts of harassment and interference occurred thereafter, it was 
included in the Memorial on the merits and in the final submissions. The 
delay therefore should not be a bar. The Court's construction of the 
nature and scope of the Exchange of Notes of 1961, revealed in its 
analysis of the other submissions, is clearly consistent with its finding 
that the compromissory clause is broad enough t o  cover this submission 
as well. In my view the conclusion that the Court is competent to entertain 
it, is thus amply justified. 

The Court, however, has interpreted this submission as one asking the 
Court to  adjudicate with definitive effect that Iceland is under an obli- 
gation to pay full compensation for al1 the damages suffered by the 
Applicant as a consequence of the acts of interference specified in the 
proceedings (para. 74). In keeping with this interpretation it considers 
the submission to  fall outside its province under Article 53 of its Statute 
since it considers there is insufficient evidence to satisfy itself that each 
concrete claim is well founded in fact and law (para. 76). If the Court's 
interpretation of the submission were the only permissible one, I would 
concur without reservation in its conclusion. 

But, in my view, it is not the only permissible one and it may not be 
the most desirable one. The Applicant both in its Memorial on the 
merits and in the oral proceedings has stressed the point that it is not a t  
present submitting any claim for the payment of a certain amount of 
money. The submission itself only requests that the Court should declare 
that the acts of harassment and interference were unlawful and in 
consequence Iceland, as a matter of principle, is under a duty to make 
compensation. True the submission is couched in a form that is abstract 
but the question is whether this should deter the Court from passing 
upon it. 1 am not altogether persuaded that it is. 

That Iceland's acts of harassment and interference (indicated in con- 
siderable detail in the proceedings) were unlawful hardly admits of doubt. 
- - -- 

' All of the Applicant's submissions are set out in para. 12 of the Judgment and the 
fourth submission is also set out in para. 71. 



They were committed pendente lite despite the obligations assumed by 
Iceland in the Exchange of Notes of 1961 which the Court had declared 
to be a treaty in force. That their unlawful character engaged the 
international responsibility of Iceland is also clear. In the Phosphates in 
Morocco case (P.C.Z.J., Series AIB, No. 74, p. 28)  the Court linked the 
creation of international responsibility with the existence of an "act being 
attributable to the State and described as contrary to the treaty right of 
another State". It is hardly necessary to marshal authority for so 
elementary a proposition. It follows that, in effect, the Court was merely 
asked to indicate the unlawful character of the acts and to take note of 
t.he consequential liability of Iceland to make reparation. It was not 
asked to assess damages. 

The Court recognized this point in paragraph 74 of the Judgment but 
instead of stressing the limited nature of the submission it preferred to 
attribute to it a more extensive character. As indicated above, its inter- 
pretation led naturally to the conclusion that it could not accede to the 
submission in the absence of detailed evidence bearing on each concrete 
claim. While conceding the force of the Court's reasoning, 1 would have 
preferred the more restrictive interpretation. 

1 wish to add that on this matter 1 associate myself with the views 
expressed by Judge Sir Humphrey Waldock in his separate opinion. 

Judge IGNACIO-PINTO makes the following declaration : 

To my regret, 1 have been obliged to vote against the Court's Judgment. 
However, to my mind my negative vote does not, strictly speaking, signify 
opposition, since in a different context I would certainly have voted in 
favour of the process which the Court considered it should follow to 
arrive at its decision. In my view that decision is devoted to fixing the 
conditions for exercise of preferential rights, for conservation of fish 
species, and historic rights, rather than to responding to the primary claim 
of the Appiicant, which is for a statement of the law on a specific point. 

1 would have al1 the more willingly endorsed the concept of preferential 
rights inasmuch as the Court'has merely followed its own decision in the 
Fisheries case. 

It should be observed that the Applicant has nowhere sought a decision 
from the Court on a dispute between itself and Iceland on the subject of 
the preferential rights of the coastal State, the conservation of fish 
species, or historic rights-this is apparent throughout the elaborate 
reasoning of the Judgment. It is obvious that considerations relating to 
these various needs, dealt with at iength in the Judgment, are not subject 
to any dispute between the Parties. There is no doubt that, after setting 
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out the facts and the grounds relied on in support of its case, the Applicant 
has asked the Court only for a decision on the dispute between itself and 
Iceland, and to adjudge and declare: 

"That the unilateral extension by Iceland of its zone of exclusive 
fisheries jurisdiction to 50 nautical miles from the present baselines, 
. . . has, as against the Federal Republic of Germany, no basis in 
international law . . ." (Judgment, para. 12 (1)). 

This is clear and precise, and al1 the other points in the submissions 
are only ancillary or consequential to this primary claim. But in response 
to this basic claim, which was extensively argued by the Applicant both 
in its Memorial and orally, and which was retained in its final sub- 
missions, the Court, by means of a line of reasoning which it has 
endeavoured at some length to justify, has finally failed to give any 
positive answer. 

The Court has deliberately evaded the question which was placed 
squarely before it in this case, namely whether Iceland's claims are in 
accordance with the rules of international law. Having put this question 
on one side, it constructs a whole system of reasoning in order ultimately 
to declare that the Regulations issued by the Government of Iceland 
on 14 July 1972 and "constituting a unilateral extension of the exclusive 
fishing rights of Iceland to 50 nautical miles from the baselines specified 
therein are not opposable to the Government of the Federal Republic of 
Germany". 

In my view, the whole problem turns on this, since this claim is based 
upon facts which, at least under present-day law and in the practice of 
the majority of States, are flagrant violations of existing international 
conventions. It should be noted that lceland does not deny them. Now 
the facts complained of are evident, they undoubtedly relate to the 
treaty which binds the States which are Parties, for the Exchange of Notes 
of 19 July 1961 amounts to such an instrument. For the Court to consider 
after having dealt with the Applicant's fundamental claim in relation to 
international law, that account should be taken of Iceland's exceptional 
situation and the vital interests of its population, with a view to drawing 
inspiration from equity and to devising a solution for the dispute, would 
have been the normal course to be followed, the more so since the Appli- 
cant supports it in its final submissions. But it cannot be admitted that 
because of its special situation Iceland can ipsofàcfo be exempted from 
the obligation to respect the international commitments into which it has 
entered. By not giving an unequivocal answer on that principal claim, the 
Court has failed to perform the act of justice requested of it. 

For what is one to say of the actions and behaviour of lceland which 
have resulted in its being called upon to appear before the Court? Its 
refusal to respect the commitment it accepted in the Exchange of Notes of 
19 July 1961, to refer to the International Court of Justice any dispute 
which might arise on an extension of its exclusive fisheries zone, which 



was in fact foreseen by the Parties, beyond 12 nautical miles, is not this 
unjustified refusal a breach of international law? 

In the same way, when-contrary to what is generally recognized by 
the majority of States in the 1958 Geneva Convention, in Article 2, where 
it is clearly specified that there is a zone of high seas which is res com- 
munis-Iceland unilaterally decides, by means of its Regulations of 14 
July 1972, to extend its exclusive jurisdiction from 12 to 50 nautical miles 
from the baselines, does it not in this way also commit a breach of inter- 
national law? Thus the Court would in no way be open to criticism if it 
upheld the claim as well founded. 

For my part, 1 believe that the Court would certainly have strengthened 
its judicial authority if it had given a positive reply to the claim laid 
before it by the Federal Republic of Germany, instead of embarking on 
the construction of a thesis on preferential rights, zones of conservation of 
fish species, o r  historic rights, on which there has never been any dispute, 
nor even the slightest shadow of a controversy on the part either of the 
Applicant or of the Respondent. 

Furthermore, it causes me some concern also that the majority of the 
Court seems to have adopted the position which is apparent in the present 
Judgment with the intention of pointing the way for the participants in 
the Conference on the Law of the Sea now sitting in Caracas. 

The Court here gives the impression of being anxious to indicate the 
principles on the basis of which it would be desirable that a general inter- 
national regulation of rights of fishing should be adopted. 

1 do  not discount the value of the reasons which guided the thinking 
of the majority of the Court, and the Court was right to take account of 
the special situation of lceland and its inhabitants, which is deserving of 
being treated with special concern. In this connection, the same treatment 
should be contemplated for al1 developing countries in the same position, 
which cherish the hope of seeing al1 these fisheries problems settled, since 
it is a t  present such countries which suffer from the anarchy and lack of 
organization of international fishing. But that is not the question which 
has been laid before the Court, and the reply given can only be described 
as evasive. 

In taking this viewpoint 1 am not unaware of the risk that 1 may be 
accused of not being in tune with the modern trend for the Court to 
arrogate a creative power which does not pertain to it under either the 
United Nations Charter o r  its Statute. Perhaps some might even say that 
the classic conception of international law to which 1 declare allegiance 
is out-dated; but for myself, 1 do  not fear to continue to respect the 
classic norms of that law. Perhaps from the Third Conference on the 
Law of the Sea some positive principles accepted by al1 States will emerge. 
1 h o ~ e  that this will be so. and shall be the first to a ~ ~ l a u d - a n d  further- 
moré 1 shall be pleased to see the good use to w h i l i  they can be put, in 
particular for the benefit of the developing countries. But since 1 am 
above al1 faithful to judicial practice, 1 continue fervently to urge the 



need for the Court to confinè itself to its obligation to state the law as 
it is at present in relation to the facts of the case brought before it. 

1 consider it entirely proper that, in international law as in every other 
system of law, the existing law should be questioned from time to time 
-this is the surest way of furthering its progressive development-but 
it cannot be concluded from this that the Court should, for this reason 
and on the occasion of the present dispute between Iceland and the 
Federal Republic of Germany emerge as the begetter of certain ideas 
which are more and more current today, and are even shared by a 
respectable number of States, with regard to the law of the sea, and which 
are in the minds, it would seem, of most of those attending the Conference 
now Sitting in Caracas. It is advisable, in my opinion, to avoid entering 
upon anything which would anticipate a settlement of problems of the 
kind implicit in preferential and other rights. 

To conclude this declaration, 1 think 1 may draw inspiration from the 
conclusion expressed by the Deputy Secretary of the United Nations 
Sea-Bed Committee, Mr. Jean-Pierre Lévy, in the hope that the idea it 
expresses may be an inspiration to States, and Iceland in particular 
which, while refraining from following the course of law, prefers to 
await from political gatherings a justification of its rights. 

1 agree with Mr. Jean-Pierre Lévy in thinking that: 

". . . it is to be hoped that States will make use of the next four or 
five years to endeavour to prove to themselves and particularly to 
their nationals that the general interest of the international community 
and the well-being of the peoples of the world can be preserved by 
moderation, mutual understanding, and the spirit of compromise; 
only these will enable the Third Conference on the Law of the Sea 
to be held and to succeed in codifying a new legal order for the sea 
and its resources" ("La troisième Conférence sur le droit de la mer", 
Annuaire français de droit international, 197 1, p. 828). 

In the expectation of the opening of the new era which is so much 
hoped for, 1 am honoured at finding myself in agreement with certain 
Members of the Court like Judges Gros, Petrén and Onyeama for whom 
the golden rule for the Court is that, in such a case, it should confine 
itself strictly within the limits of the jurisdiction conferred on it. 

Judge NAGENDRA SINGH makes the following declaration: 

There are certain valid reasons which weigh with me to the extent that 
they enable me to support the Judgment of the Court in this case and 
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hence 1 consider them of such importance as to  be appropriately em- 
phasized to  convey the true significance of the Judgment-its extent as 
well as its depth. These reasons, as well as those aspects of the Judgment 
which have that importance from my viewpoint are briefly stated as 
follows : 

While basing its findings on the bilateral law, namely the Exchange of 
Notes of 1961 which has primacy in this case, the Court has pronounced 
upon the first and second submissions of the Applicant's Memorial on 
the merits, in terms of non-opposability to  the Federal Republic of 
Germany as requested by the Applicant. This suffices for the purpose of 
that part of the Judgment. It was, therefore, not necessary for the Court 
to adjudicate on that aspect of the first submission which relates to the 
general law. u 

In the special circumstances of this case the Court has, therefore, not 
proceeded to pronounce upon that particular request of the Applicant 
which asks the Court to declare that [celand's extension of its exclusive 
fishery limit to 50 nautical miles has no basis in international law which 
amounts to asking the Court to find that such extension is ipso jure 
illegal and invalid erga omnes. Having refrained from pronouncing on 
that aspect it was, consequently, unnecessary for the Court to pro- 
nounce on the Applicant's legal contention in support of its first 
submission, namely, that a customary rule of international law exists 
today imposing a general prohibition on extension by States of their 
fisheries jurisdiction beyond 12 miles. 

There is still a lingering feature of development associated with the 
general law. The rules of customary maritime law relating to the limit of 
fisheries jurisdiction have still been evolving and confronted by a widely 
divergent and, discordant State practice, have not so far crystallized. 
Again, the conventional maritime law though substantially codified by 
the Geneva Conferences on the Law of the Sea of 1958 and 1960 has 
certain aspects admittedly left over to be settled and these now constitute, 
among others, the subject of subsequent efforts a t  codification. The 
question of the extent of fisheries jurisdiction which is still one of the 
unsettled aspects could not, therefore, be settled by the Court since it 
could not "render judgment sub specie Iegis ferendae, or anticipate the 
law before the legislator has laid it down". 

This is of importance to me but 1 do  not have to elaborate this point 
any further since 1 have subscribed to the views expressed by my col- 
leagues in the joint separate opinion of the five Judges wherein this 
aspect has been more fully dealt with. 
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The contribution which the Judgment makes towards the development 
of the Law of the Sea lies in the recognition which it gives to the concept 
of preferential rights of a coastal State in the fisheries of the adjacent 
waters particularly if that State is in a special situation with its population 
dependent on those fisheries. Moreover, the Court proceeds further to 
recognize that the law pertaining to fisheries must accept the primacy for 
the need of conservation based on scientific data. This aspect has been 
properly emphasized to the extent needed to establish that the exercise 
of preferential rights of the coastal State as well as the historic rights of 
other States dependent on the same fishing grounds, have al1 to be 
subject to the over-riding consideration of proper conservation of the 
fishery resources for the benefit of al1 concerned. This conclusion would 
appear warranted if this vital source of man's nutrition is to be preserved 
and developed for the community. 

In addition there has always been the need for accepting clearly in 
maritime matters the existence of the duty to "have reasonable regard to 
the interests of other Statesm-a principle enshrined in Article 2 of the 
Geneva Convention of the High Seas 1958 which applies even to the 
four freedoms of the seas and has weighed with the Court in this case. 
Thus the rights of the coastal State which must have preference over the 
rights of other States in the coastal fisheries of the adjacent waters have 
nevertheless to be exercised with due regard to the rights of other States 
and the claims and counter-claims in this respect have to be resolved on 
the basis of considerations of equity. There is, as yet, no specific con- 
ventional law governing this aspect and it is the evolution of customary 
law which has furnished the basis of the Court's Judgment in this case. 

III 

The Court, as the principal judicial organ of the United Nations, taking 
into consideration the special field in which it operates, has a distinct 
role to play in the administration of justice. In that context the resolving 
of a dispute brought before it by sovereign States constitutes an element 
which the Court ought not to ignore in its adjudicatory function. This 
aspect relating to the settlement of a dispute has been emphasized in more 
than one article of the Charter of the United Nations. There is Article 2, 
paragraph 3, as well as Article 1, which both use words like "adjustment 
or settlement of international disputes or situations", whereas Article 33 
directs Members to "seek a solution" of their disputes by peaceful means. 

Furthermore, this approach is very much in accordance with the 
jurisprudence of the Court. On 19 August 1929 the Permanent Court of 



International Justice in its Order in the case of the Free Zones of Upper 
Savoy and the District of Gex (P.C.I.J., Series A ,  No. 22, at p. 13) observed 
that the judicial settlement of international disputes is simply an alter- 
native to  the direct and friendly settlement of such disputes between the 
parties. Thus if negotiations become necessary in the special circumstances 
of a particular case the Court ought not to hesitate to direct negotiations 
in the best interests of resolving the dispute. Defining the content of the 
obligation to negotiate, the Permanent Court in its Advisory Opinion 
of 1931 in the case of Railway Trafic between Lithuania and Poland 
(P.C.I.J., Series AIB, No. 42, 1931, a t  p. 116) observed that the obligation 
was "not only to enter into negotiations, but also to  pursue them as far 
as possible, with a view to concluding agreements" even if "an obligation 
to negotiate does not imply an obligation to  reach an agreement". This 
does clearly imply that everything possible should be done not only to 
prornote but also to help to conclude successfully the process of negotia- 
tions once directed for the settlement of a dispute. In addition we have 
also the North Sea Continental Shelf cases (I.C.J. Reports 1969) citing 
Article 33 of the United Nations Charter and where the Parties were to 
negotiate in good faith on the basis of the Judgment to resolve the 
dispute. 

Though it would not only be improper but quite out of the question 
for a court of law to direct negotiations in every case or even to  con- 
template such a step when the circumstances did not justify the same, it 
would appear that in this particular case negotiations appear necessary 
and flow from the nature of the dispute, which is confined to the same 
fishing grounds and relates to issues and problems which best lend 
themselves to settlement by negotiation. Again, negotiations are also 
indicated by the nature of the law which has to  be applied, whether it 
be the treaty of 1961 with its six months' notice in the cornpromissory 
clause provided ostensibly for negotiations or whether it be reliance on 
considerations of equity. The Court has, therefore, answered the third 
submission of the Applicant's Memorial on the merits in the affirmative 
and accepted that negotiations furnished the correct answer to the 
problem posed by the need for equitably reconciling the historic right 
of the Applicant based on traditional fishing with the preferential rights 
of Iceland as a coastal State in a situation of special dependence on its 
fisheries. The Judgment of the Court, in asking the Parties to negotiate a 
settlement, has thus emphasized the importance of resolving the dispute 
in the adjudication of the case. 

N o  court of law and particularly not the International Court of Justice 
could ever be said to derogate from its function when it gives due impor- 
tance to the settlement of a dispute which is the ultimate objective of al1 
adjudication as well as of the United Nations Charter and the Court, as 
its organ, could hardly afford to ignore this aspect. A tribunal, while 
discharging its function in that manner, would appear to be adjudicating 
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in the larger interest and ceasing to  be narrow and restrictive in its 
approach. 

Thus, when confronted with the problem of its own competence in 
dealing with that aspect of the dispute which relates to the need for 
conservation and the exercise of preferential rights with due respect for 
historic rights, the Court has rightly regarded those aspects to be an 
integral part of the dispute. Surely, the dispute before the Court has to be 
considered in al1 its aspects if it is to be properly resolved and effectively 
adjudicated upon. This must be so if it is not part justice but the whole 
justice which a tribunal ought always to have in view. It could, therefore, 
be said that it was in the overall interests of settlement of the dispute that 
certain parts of it which were inseparably linked to the core of the conflict 
were not separated in this case to be left unpronounced upon. The Court 
has, of course, to be mindful of the limitations that result from the 
principle of consent as the basis of international obligations, which also 
governs its own competence to entertain a dispute. However, this could 
hardly be taken to mean that a tribunal constituted as a regular court of 
law when entrusted with the determination of a dispute by the willing 
consent of the parties should in any way fall short of fully and effectively 
discharging its obligations. It would be somewhat disquieting if the Court 
were itself to  adopt either too narrow an approach or too restricted an 
interpretation of those very words which confer jurisdiction on the Court 
such as in the case "the extension of the fishery jurisdiction of Iceland" 
occurring in the compromissory clause of the Exchange of Notes of 1961. 
Those words could not be held to confine the competence conferred on 
the Court to the sole question of the conformity or otherwise of Iceland's 
extension of its fishery limits with existing legal rules. Similarly, the Court 
could not hold that it was without competence to deal with the fourth 
submission of the Applicant pertaining to a claim for compensation 
against Iceland since that submission arises out of and relates to the 
dispute. The Court, therefore, need not lose sight of the consideration 
relating to the settlement of the dispute while remaining strictly within the 
framework of the law which it administers and adhering always to the 
procedures which it must follow. 

For purposes of administering the law of the sea and for proper 
understanding of matters pertaining to  fisheries as well as to appreciate 
the facts of this case, it is of some importance to know the precise content 
of the expression "fisheries jurisdiction" and for what it stands and 
means. The concept of fisheries jurisdiction does cover aspects such as 
enforcement of conservation measures, exercise of preferential rights and 
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respect for historic rights since each one may involve an element of 
jurisdiction to  implement them. Even the reference to "extension" in 
relation to fisheries jurisdiction which occurs in the compromissory 
clause of the 1961 treaty could not be confined to mean merely the 
extension of a geographical boundary line or limit since such an extension 
would be meaningless without a jurisdictional aspect which constitutes, 
as it were, its juridical content. Lt is significant, therefore, that the pre- 
amble of the Truman Proclamation of 1945 respecting United States 
coastal fisheries refers to a "jurisdictional" basis for implementing con- 
servation measures in the adjacent sea since such measures have to be 
enforced like any other regulations in relation to a particular area. This 
further supports the Court's conclusion that it had jurisdiction to deal 
with aspects relating to conservation and preferential rights since the 
1961 treaty by the use of the words "extension of fisheries jurisdiction" 
must be deemed to have covered those aspects. 

Another aspect of the Judgment which has importance from my 
viewpoint is that it does not "preclude the Parties from benefiting from 
any subsequent developments in the pertinent rirles of international law" 
(para. 77). The adjudicatory function of the Court must necessarily be 
confined to the case before it. No tribunal could take notice of future 
events, contingencies o r  situations that may arise consequent on the 
holding or wi thh~lding of negotiations or otherwise even by way of a 
further exercise of jurisdiction. Thus, a possibility or even a probability 
of changes in law or situations in the future could not prevent the Court 
from rendering Judgment today. 

Judges FORSTER, BENGZON, JIMÉNEZ DE ARÉCHAGA, NAGENDRA SINGH 
and RUDA append a joint separate opinion to the Judgment of the Court; 
Judges DE CASTRO and Sir Humphrey WALDOCK append separate opinions 
to the Judgment of the Court. 

Judges GROS,  PETRÉN and ONYEAMA append dissenting opinions to  the 
Judgment of the Court. 

(Initialled) M .  L. 
(Initialled) S . A .  

45 
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i.

ii.

Final AFinal Awardward

SECTION I. ASECTION I. Account of the Proceedingsccount of the Proceedings

A dispute having arisen between the Government of the State of Kuwait (hereinafter called "The
Government") and the American Independent Oil Company (hereinafter called "Aminoil"), an
Arbitration Agreement was signed in Kuwait by the two Parties on 23 June,1979.

Its terms are as follows :
ARBITRATION AGREEMENT

The Government of the State of Kuwait (hereinafter ref erred to as "the Government") and American
Independent Oil Company, a corporation organized under the laws of the State of Delaware in the
United States of America (hereinafter referred to as "the Company") hereby agree as follows:

I

Whereas, on 28 June 1948 the Government and the Company entered into a Concession Agreement
with respect to petroleum and related resources in what was then the Kuwait-Saudi Arabia Neutral
Zone, and subsequently entered into other agreements amending and supplementing that
Agreement ; and

Whereas, the Government by Decree Law no 124 of 19 September 1977 declared the Agreement of
28 June 1948 to be terminated and the property and assets of the Company to be nationalized, and

Whereas, differences and disagreements have arisen between the Government and the Company
with respect to the aforesaid Concession Agreement as amended, and the actions of the Government
and the Company in relation thereto, and with respect to various payments made or allegedly owed
by the Parties to each other; and

Whereas, both the Government and the Company are desirous of resolving all differences and
disagreements between them on the basis of law ;

The Parties hereby submit the said differences and disagreements to transnational arbitration as
provided in the following articles.

II

1. The arbitral tribunal (hereinafter referred to as "the Tribunal") shall be composed of three
members, one appointed by each Party as recited in paragraph 2 of this Article, and a third member
who shall act as president, to be appointed by The President of the International Court of Justice.

2. The member of the Tribunal appointed by the Government shall be Professor Doctor Hamed
Sultan. The member appointed by the Company shall be Sir Gerald G. Fitzmaurice, G.C.M.G., Q.C.
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3. If at any time a vacancy shall occur on the Tribunal by reason of death, resignation, or incapacity
for more than sixty days of any member, such vacancy shall be filled in the same manner as for
the original appointment to that position. If the vacancy is not so filled within sixty days after its
occurrence, either Party may request the President of the International Court of Justice to make the
necessary appointment, and such appointment shall be final and binding on the Parties. Upon the
filling of a vacancy, the proceedings shall be resumed at the point at which the vacancy occurred,
after allowing any new member sufficient time to familiarise himself with the proceedings up to
that time.

4. Upon its constitution, the Tribunal shall appoint a secretary who shall possess qualifications as a
lawyer in the country of the place of arbitration, who shall assist the Tribunal in the administrative
arrangements for the proceedings. The Tribunal may also employ such stenographic and other
assistance as it deems necessary.

III

I. The Parties recognise that the restoration of the Parties to their respective positions prior to
2C September 1977 and/or the resumption of operations under the 28 June 1948 Agreement (as
amended) would be impracticable in any event, and the Company will therefore seek monetary
damages instead. Accordingly, the Parties agree to limit their claims against each other to claims for
monetary compensation and/or monetary damages.

The Tribunal shall decide according to law :

i) The amount of compensation, if any, payable by the Government to the Company in respect of the
assets acquired by the Government under Article 2 of Decree Law n° 124.

ii) The amount of damages, if any, payable by the Government to the Company in respect of
termination of the Agreement of 28 June 1948 by Article I of Decree Law n° 124.

III) The amount payable to the Government by the Company, and/or the amount payable to the
Company by the Government, in respect of royalties, taxes or other obligations of the Company,
in which connection the Tribunal shall determine the validity or invalidity of any amendments or
supplements to the 28 June 1948 Agreement which are relevant.

IV) The amount of interest, if any, payable by either Party to the other, the rate of such interest and
the date from which it shall be payable to be awarded at the discretion of the Tribunal.

The law governing the substantive issues between the Parties shall be determined by the Tribunal,
having regard to the quality of the Parties, the transnational character of their relations and the
principles of law and practice prevailing in the modern world.

IV

Unless otherwise agreed by the Parties, and subject to any mandatory provisions of the procedural
law of the place in which the arbitration is held, the Tribunal shall prescribe the procedure
applicable to the arbitration on the basis of natural justice and of such principles of transnational
arbitration procedure as it may find applicable, and shall regulate all matters relating to the conduct
of the arbitration not otherwise provided for herein.
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The Tribunal shall hold a first meeting with the Parties as soon as practicable after being
constituted, for the purpose of establishing the rules of procedure to govern the arbitration. This
meeting, together with any other preliminary meetings held to determine procedural matters, shall
not be counted for the purpose of calculating the time limit specified in subparagraph 3(viii) of this
Article.

In determining the procedures for the arbitration, the Tribunal shall observe the following
provisions :

i) The language of the proceedings shall be English. However, the Parties may put forward
references to authorities, decisions, awards, opinions and texts (or quotations therefrom) in French
without translation.

ii) The seat of the arbitration shall be Paris.

iii) The Tribunal may, if it deems appropriate, engage experts. The Parties may also call such expert
testimony (written or oral) as they wish. Both Parties shall have the right to question any such
experts.

iv) The Parties shall also have the right to present the oral testimony of witnesses. The Parties
undertake to use their best efforts to present witnesses only to the extent necessary to establish their
claims and to refrain from calling witnesses where the presentation of documentary evidence will
be equally satisfactory. Both Parties hereby express their intention that the oral hearings shall not
he unduly prolonged.

v) All decisions of the Tribunal shall be by majority vote. All awards, preliminary or final, shall be
in writing and signed by each arbitrator and shall state the reasons upon which the award is based.
In the event that one arbitrator refuses to sign the award, the two arbitrators forming the majority
shall state in the award the circumstances in which the signature of the remaining arbitrator has
been withheld.

vi) If either Party fails within the prescribed time to appear or to present its case at any stage of the
proceedings, the Tribunal may of its own motion or at the request of the other Party proceed with
the arbitration and make an award.

vii) The Tribunal shall keep records of all its proceedings and decisions, and a verbatim record of
all oral hearings.

viii) The final award shall be given within 18 months from the date of the first oral hearing on the
substantive issues following the exchange of the Parties' first written submissions on those issues.
The Tribunal may extend this period in its discretion. However, such extension shall not exceed 6
months, except that such period shall be extended by the number of days by which the Tribunal
may be unable to conduct its business due to unforeseen circumstances beyond the control of the
Tribunal or the Parties, such as periods of delay due to the death, resignation or incapacity of any
member of the Tribunal, or except with the consent of the Parties.

V

The final award of the Tribunal shall be binding on both Parties who hereby expressly waive all
rights of recourse to any Court, except such rights as cannot be waived by the law of the place of
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iii.

iv.

v.

arbitration. Each Party undertakes to comply therewith promptly and in good faith and within 120
days from the date of the final award.

VI

Each Party will pay its own costs and expenses. The expenses of the Tribunal, including the
honoraria of its members, the remuneration of the secretary and staff, and the expenses incurred
by them, shall be borne by the Parties in equal shares.

VII

1. This Agreement shall enter into force upon its signature by duly authorised representatives of
both Parties. It shall be executed in three originals: one for each Party, and one to be delivered to
the President of the Tribunal for deposit in the records of the Tribunal.

2. On the entry into force of this Agreement each Party will. discontinue any other proceedings it
may have instituted against the other.

Signed on behalf of the Government at Kuwait on the 23rd day of July, 1979, corresponding to the
29th day of Shaban, 1399.

For the Government of the State of Kuwait :

SHEIKH ALI AL KHALIFA AL SABAH MINISTER OF OIL

Signed on behalf of the Company at Kuwait on the 23rd day of July, 1979, corresponding to the
29th day of Shaban, 1399, pursuant to authority granted by a resolution of the Company's Board of
Directors adopted on the 5th day of July, 1979.

For American Independent Oil Company :

GEORGE E.TRIMBLE PRESIDENT

As provided by Article VII, paragraph 1, of the Arbitration Agreement, the latter entered into force
on the day of its signature.

In application of its Article II, paragraph 1 the two Parties, on 23 July,1979, addressed a request to
the President of the International Court of Justice for the appointment of a President of the Tribunal.
By a letter dated 1 November, 1979, the President of the Court informed the Parties of the
appointment of Monsieur Paul Reuter, Professor of Law at the University of Paris.

On 19 December, 1979, the Tribunal held a first meeting with the Parties in Paris, in order to
organize the proceedings. At this meeting each of the Parties submitted to the Tribunal a draft
project for the Rules of Procedure. The Tribunal, however, decided to leave the adoption of the Rules
until later, but fixed 2 June,1980 as the date for the simultaneous deposit of the Parties' written
Memorials, it being understood that the Counter-Memorials were to be delivered 120 days after that
date, and the Replies 60 days after the Counter-Memorials.
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vi.

vii.

viii.

ix.

x.

xi.

xii.

xiii.

During the same Paris meeting, the Tribunal appointed Monsieur Philippe Cahier, Professor of Law
at the Graduate Institute of International Studies, Geneva, as Secretary to the Tribunal, and
Monsieur Bernard Audit, Professor of Law at the University of Paris, as Deputy-Secretary.

At a private meeting of the Tribunal held in Geneva in July 1980, Rules of Procedure were adopted
on the 16th of that month pursuant to Article IV, paragraph 2, of the Arbitration Agreement, in order
to supplement and complete the procedural provisions of that Article. These Rules are set out in the
Annex to the present Section.

The Parties deposited their Memorials with the Secretary on 2 June,1980.

By a letter dated 21 August, 1980, the Government of Kuwait requested an extension of the time-
limit for depositing the Counter-Memorials, and Aminoil having been consulted, the Tribunal, by an
Order of 12 September,1980, fixed 5 January, 1981 as the date for the delivery by both Parties of their
Counter-Memorials, which were duly deposited on that date.

Aminoil, having on 30 January, 1981 requested an extension of the time-limit for the deposit of the
Replies, and the Government of Kuwait having made no objection, the Tribunal, by an Order of 25
February,1981, fixed 27 April, 1981 as the date for such deposit, and this date was duly adhered to
by both Parties.

On 26 June,1981 the Tribunal held a meeting with the Parties in Geneva in order to settle various
points in connection with the forthcoming oral hearings. Following upon this meeting, the Tribunal,
by an Order dated 30 June, 1981, fixed 16 November as the date for the opening of the hearings in
Paris. It was also provided that a week of the hearings should be devoted to receiving the oral
evidence of witnesses and experts. In head X of the Order it was stated that

"The Tribunal takes note of the mutual intention of the Parties to direct their respective accountants
to produce, if possible, a joint report on questions of quantum or, if this is not possible, to produce
separate reports for the Tribunal before 1 November".

As regards the order in which the Parties were to plead, head IV(a) of the Tribunal's June 30 Order
specified that
"The questions to be dealt with by the Parties in accordance with the preceding paragraphs, and the
Party to speak first on each question, without prejudice to the burden of proof, shall be as follows :

1. The system of law governing the arbitration as a whole and the system of law applicable to the
substantive issues in the case : the Government to start.

2. The agreements at any time existing between the Parties before 1973, and the meaning and effect
of particular clauses in issue between them : the Government to start.

3. The validity and effect of the instruments of 1973, including the question of the Abu Dhabi
formula : Aminoil to start.

4. The validity and effect of the Government's Decree Law n° 124 of 1977 : Aminoil to start.
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xiv.

xv.

xvi.

xvii.

xviii.

xix.

4. The breaches alleged by Aminoil : Aminoil to start.

6. The breaches alleged by the Government : the Government to start.

7. In so far as not already dealt with under previous heads and in any case exclusive of all questions
of pure quantum :

i) Aminoil's claims : Aminoil to start;

ii) the Government's claims : the Government to start."

It was added (head IV(b)) that

"The wording of the foregoing questions implies no taking of position by the Tribunal in regard to
any of them."

On 30 October, 1981, the Chartered Accountant firms of Peat, Marwick, Mitchell and Co., London,
and Peat Marwick, Mitchell and Co., New York, sent the Tribunal a Joint Report on questions of
quantum. In the absence of agreement on certain points, the first of the above mentioned firms
deposited a separate Report on behalf of the Government of Kuwait.

Under head VIII of its Order of 30 June, 1981, the Tribunal had provided for a second stage of the
oral hearings to be devoted exclusively to questions of quantum. However, this was eventually
found by the Tribunal to be unnecessary, and did not take place.

Oral hearings took place in Paris at the Hotel Hilton, from 16 November to 17 December, 1981. The
Tribunal heard, on behalf of the Government of Kuwait Dr. Abdul Rasul Abdul Reda, as Agent, Mr D.
A. Redfern, Professor A. S. El Koshen and Mr. J. m. H. Hunter, as Counsel; and on behalf of Aminoil
Mr William L. Owen, as Agent, Maître Jean-Flavien Lalive, Mr. R. Young, Mr. J. L. O'Donnell and Mr.
W. M. Ballantyne, as Counsel.

In the course of the week of 7 to 15 December, 1981 there were heard as witnesses and experts -on
behalf of the Government of Kuwait : His Excellency Mr. Abdul Rahman Al Attiqi, Miss Siham
Razzouki, Professor Z. Mikdashi, Mr. A. J. Zak and Mr Y. Matsui, - and on behalf of Aminoil : Messrs.
L. Ison, J- T. Mitchell, J. B. Watson, T. M. Domguian, G L. Gates and W. C. Dougherty,and Dr. C. R.
Hocott.

The Tribunal wishes to express its great appreciation for the help it has received from the Parties
throughout the proceedings in the form of written and oral statements and documentation that
have been in conformity with the highest professional standards.

The Conclusions of the Parties, as given in their respective written Replies were as follows :

For the Government of Kuwait (GR p. 195) :

"The Government's claims against Aminoil may be summarised as follows : -
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(1) Royalties and taxes

(a) balance due under the 1973 Agreement for the period 1st
January to 19th September, 1977 (see paragraph 3.4 et seq).

$32,876,000

(b) amount due for the period 1st November, 1974 to 19th
September, 1977 in accordance with the principles established by
the Abu Dhabi Formula (see paragraph 3,107 et seq).

$92,007,000 (or such
amount as the Tribunal
determines to be
equitable)

(2) Aminoil's liabilities to third parties (see paragraph 3,153 et
seq).

$18,588,867

(3) Aminoil's operations and installations

(a) damages in relation to "lost oil" estimated at 190 million
barrels -the Government's half share in the joint operations. (See
para graph 5.21 of the Government's Counter-Memorial)

$5,780,750,000 (based on a
figure of $30,425 per
barrel and subject to
adjustment).

(b) the Government's share of expenditure required at the oil
fields at Wafra : -

(i) repairing Active wells $8,285,950

(ii) properly plugging and abandoning suspended wells $3,346,350

(iii) other items referred to in REMI's reports (e.g. repairs to
pipelines)

An amount to be
determined by the
Tribunal

(c) expenditure required to bring the refinery at Mina Abdullah
up to a proper standard. The quantum of this claim depends upon
the Tribunal's of the basis of compensation for the refinery (see
paragraph 4,204)

$65,000,000 (based on
assessment made by JGC of
major items, and subject to
adjustment)

(4) Interest
An amount to be
determined by the
Tribunal."

For Aminoil (AR p. 548) :

" Aminoil respectfully submits that the Tribunal should include in its Award :

(A) An award to Aminoil of the total of the following amounts :

(1) Lost profits in the amount of $2,587,136,000 ;

(2) If, for any reason, lost profits throughout the entire Concession period are not awarded, the
value of physical facilities in the amount of $185,300,000 or such lesser amount as is appropriate by
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xx.

xxi.

xxii.

xxiii.

xxiv.

reference to Table 12 of Annex XIII to Aminoil's Memorial ;

(3) Aminoil's other assets and liabilities in an amount as may be agreed by the Parties' respective
auditors or, in the absence of agreement, the amount of $30,356,000 ;

(4) Overpayments made by Aminoil to the Government in the amount of 2423,072,000 ;

and

(5) Interest on the above amounts, from 19 September 1977 or 19 March 1980, as appropriate,

(B) The rejection of all the Government's claims made against Aminoil, except that an amount
be credited to the Government for appropriate liabilities of Aminoil paid or assumed by the
Government."

SECTION II. Statement of the FSECTION II. Statement of the Factsacts

Aminoil is an American Company incorporated in 1947 in the State of Delaware with the object of
exploring for, producing, refining and selling petroleum, natural gas and other hydrocarbons. At
that time it was controlled by a group of other American oil Companies.

After having, on 26 June,1948, obtained the agrément of the Government of the United Kingdom,
which was then in special relations with the State of Kuwait, Aminoil was, on 28 June, granted a
Concession by its Ruler for the exploration and exploitation of petroleum and natural gas in what
was then called the Kuwait "Neutral Zone". The location of the frontier between Kuwait and Saudi
Arabia in this region was uncertain, and the British authorities, acting in agreement with those two
countries, had in 1922 established this neutral zone to which both had access.

On 7 July, 1965, Kuwait and Saudi Arabia concluded a Treaty by which they shared this zone,
henceforth to be known as the "Divided Zone". Aminoil's Concession was situated in the Kuwait part
of the Divided Zone, while Saudi Arabia had granted a Concession in its part of the Zone to the Getty
Oil Company. The two Companies, in their mutual interest, concluded an agreement on 26 June,
1956, approved by the Governments of these two States, and established a common and coordinated
programme of exploitation in the Zone, with a common Authority (a Joint Operations Committee) to
supervise their respective field operations.

In 1961 the special relationship between Kuwait and the United Kingdom came to an end, and on 11
November, 1962 the Constitution of Kuwait was promulgated.

The principal clauses of Aminoil's 1948 Concession relevant to the present dispute were as follows :
By Article 1 it was provided that

"The period of this Agreement shall be sixty (60) years from the date of signature".
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Article 2(C) provided that

"The Company shall conduct its operations in a workmanlike manner and by appropriate scientific
methods and shall take all reasonable measures to prevent the ingress of water to any petroleum-
bearing strata and shall duly close any unproductive holes drilled by it and subsequently
abandoned. The Company shall keep the Shaikh and His Foreign Representative informed generally
as to the progress and result of its drilling operations but such information shall be treated as
confidential".

Article 3 provided for the immediate payment to the Ruler of a sum of 625,000 dollars, followed after
thirty days by a sum of 7.25 million dollars, and subsequently by an annual royalty of 2,50 dollars
for every ton of Aminoil's petroleum won and saved (as defined by the Concession Agreement)
subject to a minimum annual royalty of 625,000 dollars. There were also other payments clauses
that need not be detailed here.

Article 3(h) - the "Gold Clause" - provided that

"Any obligation hereunder to pay a specified sum in United States Dollars shall be discharged
by the payment of a sum in United States Dollars equal to the official United States Government
purchase price in force at the date of payment for such quantity of gold, of the standard and fineness
prevailing at the date of the signature hereof, as such specified sum would have been sufficient to
purchase at the date of signature of this Agreement at the official United States Government price
then in force. The principle underlying this paragraph is that the present value of the United States
Dollar shall be maintained throughout the term of this Agreement".

By Article 11 it was provided that the Ruler would have the right to put an end to the Concession
before the expiry of the covenanted term of 60 years in any of three specified cases, viz. (a) failure
by the Company to perform its obligations under Article 2 (vide supra)"in respect of geological or
geophysical exploration or drilling"; (b) failure by the Company to make any of the payments due
under Article 3; and (c)"if the Company shall be in default under the arbitration provisions of Article
18" (vide infra).

By Article 13 it was provided that, at the end of the Concession,

"... all the movable and immovable property of the Company in the State of Kuwait and said Neutral
Zone shall be handed over to the Shaikh free of cost. Producing wells or borings at the time of such
expiry shall be handed over in reasonably good order and repair".

Article 17 provided that

"The Shaikh shall not by general or special legislation or by administrative measures or by any other
act whatever annul this Agreement except as provided in article 11. No alteration shall be made in
the terms of this Agreement by either the Shaikh or the Company except in the event of the Shaikh
and the Company jointly agreeing that it is desirable in the interest of both parties to make certain
alterations, deletions or additions to this Agreement".

Finally, Article 18 contained provisions for the reference to arbitration of "any difference or
dispute... between the Parties... concerning the interpretation or execution hereof, or anything
herein contained or in connection herewith, or the rights or liabilities of either Party hereunder".
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Two other oil Companies were operating in Kuwait at about this time. Much the most important
one, the Kuwait Oil Company (KOC), was jointly owned by the British Petroleum Company (BP) and
the Gulf Oil Corporation (Gulf), and had had a Concession since 1934. The other, Arabian Oil
Company (AOC), was Japanese owned, and in 1958 obtained a Concession relating to the Continental
Shelf of the Divided Zone, outside a six-mile territorial sea belt and exclusive of certain islands.

From information given by the Government of Kuwait (GM p. 31), it appears that Aminoil's share of
the State's total crude oil production was always proportionally slight, amounting for instance, even
as late as 1972, to only some 2.5% of total Kuwait output. Its undertaking was, from the start, carried
on under special difficulties of extraction and refining, due inter alia to the nature of the ground
and the chemical composition of the oil taken from it. It was what is called a "high cost, low yield"
enterprise - see paragraph (xxxv) below.

Aminoil's commercial production and exportation of petroleum products began in 1954, and in 1958
its refinery was opened at Mina Abdullah.

As mentioned earlier, an Agreement dated 19 June, 1961 between the Ruler of Kuwait and the
Government of the United Kingdom put an end to the special relationship between the two
countries and Kuwait became fully independent.

Already during the preceding months, the Government of Kuwait and Aminoil had entered into
negotiations for the revision of the 1948 Concession, which led to the signature on 29 July, 1961 of a
Supplemental Agreement.

By Article 11, this Supplemental Agreement, was to be "construed as an amendment and
supplement to the Principal Agreement" [the 1948 Concession], and "all the provisions of the
Principal Agreement shall continue in full force and effect except in so far as they are inconsistent
with or modified by this [Supplemental] Agreement".

One of the main objects of the Supplemental Agreement was to modify the financial clauses of the
1948 Concession, resulting in increased payments to the Ruler. In addition, it subjected the Company
to Kuwait Income Tax law, the details being embodied in a separate "Submission to Tax Agreement",
also dated 29 July 1961. By this, Aminoil was made liable to a levy of 50% as from 1955, and of 57%
as from 1961. To this was added by Article 3 of the Supplemental Agreement, a "make-up" payment
equal to the excess, if any, of "the greater of... 50% of the Oil Profit or... 57% of the Oil Income" over
"the aggregate of" the royalty and income-tax payments due under the Agreement.

Under Article 4, the Company had the obligation both to "establish and announce", or procure the
establishment and announcing, of "its posted prices".

Article 6 (2) provided that

"No moneys paid by the Company to the Ruler under this Agreement shall, except in the case of an
error in accounting, be returnable in any circumstance whatever".

By Article 7 (g) a new Article 11 was substituted for the existing Article 11 of the 1948 Concession -
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see supra - which was deleted. The new Article 11 (paragraph (A)) gave the Ruler the right to
terminate the Concession in the event of a default by the Company in its payments, and then
continued as follows :

" (B) Save as aforesaid this Agreement shall not be terminated before the expiration of the period
specified in article 1 hereof except by surrender as provided in article 12 or if the Company shall be
in default under the arbitration provisions of article 18.

(C) In any of the above mentioned cases the Ruler shall be entitled to terminate this Agreement
without prejudice to any antecedent rights hereunder and the Company shall at that time transfer
to the Ruler all its movable and immovable property within the State of Kuwait and the Concession
Area to the extent that such property is directly employed in operations hereunder together with all
such rights as it may have to the use of property so employed so far as such rights are transferable to
whomsoever belonging, which are at that time enjoyed by it provided that the Ruler assumes from
the date of transfer all the obligations devolving upon the Company in respect of its enjoyment of
the said rights".

Finally a provision was incorporated as Article 9, reading as follows :

"If, as a result of changes in the terms of concessions now in existence or as a result of the terms
of concessions granted hereafter, an increase in benefits to Governments in the Middle East should
come generally to be received by them, the Company shall consult with the Ruler whether in the
light of all relevant circumstances, including the conditions in which operations are carried out, and
taking into account all payments made, any alterations in the terms of the agreements between the
Ruler and the Company would be equitable to the parties".

A third understanding was reached, equally dated 29 July, 1961, in the shape of a "Confidential
Letter", containing details and arrangements for taking account of the special conditions of
Aminoil's undertaking. These were indeed technically complex. The crude oil was not of good
quality; it was a low gravity oil, with high sulphur-hydrogen-sulphide, water and salt content,
requiring expensive processing and refining, before marketing.
The great number of wells, requiring extensive gathering facilities, was also one of the factors of
high cost. The marketing of such a crude oil and its product was difficult.

With reference to Article 9 (supra) of the Supplemental Agreement, it was provided by paragraph 9
of the Confidential Letter, as being understood, that "the word 'benefits' includes arrangements not
involving payments".

o o oo o o

On 11 November, 1962, as mentioned earlier, a Constitution was promulgated by the Ruler of
Kuwait. Its Article 18 provided :

"Private ownership is safeguarded. No person shall be prevented from disposing of his property
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save within the limits of the Law; and no person shall suffer expropriation save for the public
benefit in the cases determined and in the manner prescribed by Law provided that he be equitably
compensated therefor."

By Article 21 of the Constitution : "All of the natural wealth and resources are the property of the
State."

Finally by Article 152 :

"Any concession for the exploitation of a natural resource or of a public utility shall be granted only
by Law and for a determinate period."

Owing to the conditions of the petroleum market, the end of the 1960s was a difficult period for
Aminoil which suffered financial losses and saw its production go down. In 1970 its shares were
wholly bought by R. J. Reynolds Industries Inc..

In the course of the sixties, negotiations had taken place between the Government and Aminoil
concerning the financial aspects of the undertaking, particularly with respect to the expensing of
royalties, i.e. the charging of royalty payments as a cost against the Company's income rather than
as a credit against income tax obligations (resulting in greater tax obligations for the Company). A
draft agreement was prepared in 1968 but was never signed.

In February 1971, an agreement known as the Teheran Agreement was concluded between some of
the Gulf States and a number of the major oil Companies. Its object was to apply various resolutions
of OPEC, and in respect of the period 1971 to 1975 it provided for an increase in posted prices and
an increase in the level of tax payments to 55%, the Companies receiving in exchange certain
guarantees as to stabilization, particularly in the matter of governmental participation in their
undertakings.

However, in view of the weakness of the dollar, a new agreement was concluded in January 1972
(the Geneva I Agreement). It provided for an increase of 8.49% in posted prices and made further
adjustments in oil revenues based on an index for measuring changes between the exchange rate
of the dollar and nine specified currencies. Another agreement of June 1973 (the Geneva II
Agreement) added two more currencies to these nine.

These Agreements led to new negotiations between the Government and Aminoil, the Government
aiming at the application of the (Teheran and Geneva) Agreements, while Aminoil placed the
emphasis on the special conditions of its undertaking. In a Memorandum of 24 May, 1971, the
Company adumbrated a transformation in its Concession, declaring that ;
"Aminoil believes... its basic relationship with the Government should change and that under the
new relationship Aminoil should become a contractor, with the Government becoming the owner
of all the Kuwait assets of the Company". - (GCM App. VI.3)

This idea was not accepted by the Government, and the negotiations continued, ending in 1973 in a
projected revision of the concessionary Agreements of 1948 and 1961. This projected revision was
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embodied in a Draft Agreement dated 16 July, 1973. The Draft Agreement proposed to bring about
numerous changes in the relationship between the Parties.

As to the financial terms, the principal changes contemplated by the Agreement were :

(1) an increase in the tax rate applicable to the Company's net income, from 57% to 80%, and

(2) an increase in the rate of computation or "make-up" payments, from 57% to 80%, both as of
January 1, 1973 ;

(3) the expensing of royalties ;

(4) acceleration of payment of income tax and "make-up" payments (thereby reducing the 'lag'
between operations and tax payments from about twelve months to about two and a half months) ;

(5) application to the Company of the Teheran Agreement, as supplemented by the two Geneva
Agreements (Article 2(1)).

In a First Annex, various other amendments to the 1961 Agreement were introduced :

(a) the following paragraph was substituted for Article 2(C) of the Principal Agreement :

"(C) The Company shall at all times conduct its operations in the Concession Area in a proper
and workmanlike manner and by appropriate scientific methods in accordance with good oilfield
practice and shall take all reasonable measures to prevent fire and to prevent the ingress of
water into petroleum-bearing strata and to prevent the pollution of the sea and shall close all
unproductive holes drilled by it and subsequently abandoned. The Company shall keep the
Appropriate Authority fully informed as to the progress and the results of its operations but such
information shall be treated as confidential by the Appropriate Authority save insofar as it is
required for the purpose of settling a dispute between the parties hereto."

(b) The above mentioned gold clause (Article 3(h) of 1948 - see paragraph (xxiv) supra) was deleted
(Article 7, First Annex, First Part).

(c) The Government undertook to enact a new tax law in Kuwait, which the Company had requested
in order to be able to claim double taxation immunity in the United States.

(d) The Draft Agreement also provided that

"Any future discussions between the Government and the Company regarding concession
provisions will take into consideration that the Company should not be denied a reasonable
opportunity of earning a reasonable rate of return (having regard to the risks involved) on the total
capital employed in its business attributable to Kuwait." (First Annex, Second Part, V)

(e) A choice-of-law clause was introduced

(First Annex, Second Part, XIII) and a new arbitration clause was inserted (First Annex, Second Part,
XIV).
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The coming into effect of the Draft Agreement was made subject to its ratification in accordance
with the laws of Kuwait (Article 4), that is by the Parliament.

Before the Draft Agreement was ratified, the "October War" broke out in the Middle East (1973). A
consequence of it was the decision of OPEC members on October 16 to take into their hands the
fixing of posted prices, hitherto decided by the Companies - see Article 4 of the 1961 Agreement,
supra. Thus Aminoil, like other Companies, was instructed that posted prices would be raised a first
time, as of October 16 and, a second time, as of November 1, 1973, and that further "adjustments"
would be notified periodically as required by the Government. It was stated that Companies which
would not agree should stop production. Aminoil, like other Companies, complied with these new
conditions.

At the same time, the Government began to press the Company for immediate payments under the
Draft Agreement of July 1973, that is to say without awaiting its formal execution and ratification by
the Kuwait authorities. This, together with modifications to the Draft Agreement, was discussed at
meetings between the Parties held in Kuwait between December 10 and 17, 1973 (AR Vol. V, Exh. 9).
The Company eventually agreed to comply with the Government's request. Its acceptance was
formalized in a crucial letter dated December 22, 1973 addressed by Mr. Ison, Vice President and
General Manager for Kuwait Operations of Aminoil, to His Excellency Abdul Rahman Salem el
Attiqi, Minister of Finance and Oil of Kuwait, who signed it as being agreed on December 22, 1973.

In the first paragraph, the representative of the Company formally "accepted" the 1973
Agreement"as drafted in July of this year", together with language changes agreed during the
December meetings. In addition, the two paragraphs before the last read :
"The Company will make payment of obligations arising under the 1973 agreement and the Kuwait
(Specified Territory) Income Tax Decree n° 23 of 1961 with the amendments in the proposed 1974
Income Tax law in the same manner as if the 1973 agreement was effective on the date the Minister
of Finance and Oil signs this letter and the proposed 1974 Income Tax law had come into force on
that date and will treat all of the terms and provisions of such agreement as being effective on that
date.

It is our understanding that the 1973 Agreement will be signed as soon as the final documents can
be prepared, and that you will then take appropriate steps to obtain due ratification thereof." (AM
Vol. VIII, Exh. 29)

After the signing of this letter, the Company made a payment of approximately $13 million in respect
of the retroactive effect of the financial arrangements, and it thereafter effected payments under
the new terms contemplated in the July 1973 Agreement. But the proposed 1974 Income Tax Law
was never passed, or even presented as a bill to the Parliament. Indeed, the 1973 Agreement was
modified three times in the year 1974 at the request of the Government and in a manner that
increased significantly the payments due by the Company to the Government. In February of 1974,
a "final draft of the 1973 Agreement" was prepared, incorporating further changes, mainly for the
application to the Company of future changes in the Teheran and Geneva Agreements, both
retroactively and for the future (new Article 2(1), see AM Vol. VIII, Exh- 34). On July 16, the
Government notified the Company of an increase in the royalty rate from 12 1/2% to 14 1/2% as of 1
July, 1974, (AM Vol. VIII, Exh. 35). On October 7 the Government notified the Company of an increase
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in the royalty rate to 16.67% as of 1 October, 1974, and an increase of the percentage of the oil profit
payable to the Government to 65.75% (AM Vol. VIII, Exh. 36). All this was done by way of unilateral
decision by the Government. In fact, the Government was implementing decisions taken by OPEC
members (respectively on June 18 and September 13). But it may be recalled here that the official, or
"posted", price of oil was quadrupled during the year 1974, so that although the Company complied
with the now more onerous terms imposed by the Government, its profits rose from $3,990 million
in 1973 to $24,670 million in 1974 and later $30,637 million in 1975, and to $40,649 million in 1976.

In 1974, the Government acquired a 60% share in KOC and, in conjunction with the Saudi Arabian
Government, a 60% interest in the AOC Concession (GM p. 9 et seq.). The following year, the entire
KOC Concession was taken over by the Government ; agreement was reached as to compensation
for its foreign shareholders and a long-term supply agreement was concluded. This left Aminoil as
the sole totally private operator in Kuwait.

In the same period Conservation Regulations were adopted in Kuwait, pursuant to Law n° 19 of 1973
on the Conservation of Petroleum Resources (GM App. IV.1), and came officially into force in 1976,
after a trial period of six months.

In the fall of 1974, OPEC countries had begun discussing new financial terms to be imposed on the
Companies in the form of taxation. In November, three Gulf States, members of OPEC, put up royalty
levels to 20%, and tax levels to 85%, on posted prices; and in December 1974 a resolution was
formally adopted in Vienna by the other Gulf States, Kuwait amongst them, embodying the same
terms which are generally referred to as the "Abu Dhabi Formula". These terms were enforced
against major concessionaires. As between the Government and Aminoil, the question of the
application of the "Abu Dhabi Formula" was informally raised in the course of 1975, but no formal
request to that effect was made by the Government until October 2 of that year. After informing the
Company of a new increase in posted prices, the Government stated :
"We also reconfirm our verbal advice given to you some time ago that effective 1st November 1974,
royalty rate is twenty per cent of posted prices and applicable rate for oil income ---- is eighty-five
percent generally applied since then in Gulf area" (AM Vol. VIII, Exh. 39).

In acknowledging this the Company denied having received advice from the Government "either
verbal or written" of the new terms, and indicated that application of such terms would put it at a
loss on every barrel produced. The Company then requested a formal discussion of the matter (AM
Vol. VIII, Exh. 40).

There followed a round of negotiations initiated by a letter from the Government to the Company
dated January 25, 1976 (AM Vol. VIII, Exh. 41). The avowed purpose of the Government was (i) to
devise financial terms as close as possible to those of Abu Dhabi and (ii) to have those terms applied
retroactively in order to recoup what it termed "windfall profits", i.e. profits which were
attributable to the "explosion" of oil prices rather than to the concessionaire's efforts.

Negotiations took place from February 23 through April of 1976, formal discussions being held, inter
alia, on February 23 (Government's minutes of meeting in GM App. VII. 2) and 24, March 19 and 29,
and April 4 and 5. In the course of these negotiations - more precisely on March 19 -the Company
made a written proposal (GM App. VII.1; AR Vol, V. Exh. 12) to the effect that it would accent in
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principle the Abu Dhabi Formula (subject to particular reference prices) and its application as from
October 1, 1975 (the day preceding the Government's formal request). The reference price was to
be adjusted so that the Company would have the opportunity of realizing a "reasonable level of
earnings" on its Kuwait operations. The Company valued at about $18 million the profit necessary to
maintain the required level of capital expenditures (the Government's take being valued at $202.5
million). Oil income rate would in that case be increased from 85%to 90%.

No agreement was reached on this proposal and there followed a long gap in the negotiations.
During that time, the Parties were operating under the terms agreed to in December 1973, as
amended in 1974.

On March 27, 1977, a Committee was appointed by the Government to complete all negotiations of
pending matters with the Company within a period of fourty-five days. The discussions which
followed may be divided into two phases.

In the first phase the Company, on 15 April, 1977, submitted a written proposal, essentially updating
that of March 19 of the previous year, whereby its profits would amount to $18 to $20 million a year,
corresponding to 70 ȼ a barrel (GM App. VII.1). The proposal was discussed formally, first at a
meeting held on April 19 (Government's minutes GM App. VII.2; Company's memorandum AR Vol.
V, Exh. 18). The Government's position as expressed during the meeting, was that a net return of
$4,5 to $6 million would be fair enough to the Company, considering its investment, and that such
profit would be achieved by applying a rate of income tax of 97 1/2%. During the following days,
meetings took place between the Company and the Government's Technical Affairs Department
(T.A.D.), on April 21 (Company's memorandum AR Vol. V, Exh. 19) and 23 (Company's memorandum
AR Vol. V, Exh. 20), when the question of capital expenditure was discussed.

During a second official meeting between the Committee and the Company's representatives, held
on April 24 (Government's minutes, GM App. VII.2; Company's memorandum, AR Vol. V, Exh. 22),
the Company handed out a new written proposal revising that of April 15 (AR Vol. V, Exh. 21 ; GM
App. VII.1). Under the new suggested terms, the Company would make retroactive payments as from
November 1, 1974, of over $37 million, and oil income rate would be gradually raised from 85% in
1974 to 95$ from 1978. The proposal was immediately discussed, but the Government's
representative (although not as an official response) indicated that the Company's proposal was still
not acceptable.

On May 7, the Parties met again (Government's minutes, GM App. VII.2; Company's memorandum
AR Vol..V, Exh. 23). The Company had no new proposal to make and the Government offered orally
that the Company be allowed a profit in the order of $7.5 million a year, insisting that this was not
actually a new proposal but an ultimate effort on its part in order to reach an agreement. This figure
(corresponding, although this was not officially stated, to. some 25 ȼ profit per barrel) would be
applicable as from January 1, 1975 and therefore would entail a retroactive payment by the
Company to the Government of about $56 million. Discussions followed on the same day and at a
meeting held on May 8 (Government's minutes, GM App. VII.2; Company's memorandum, AR Vol. V,
Exh. 24). A group of experts also met on May 9 to work on the figures involved in the various
proposals and on other technical matters (AR Vol. V, Exh. 25). At the next formal meeting, held on
May 10, both Parties expressed the view that their respective positions were irreconcilable. The
Company's representative accounted for the gap between the return per barrel requested by
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Aminoil and that achieved by other Companies, by the fact that the latter were not putting up any
capital or engaging in refining and marketing; therefore their return could be regarded as a mere
management fee. However, this explanation was not followed up by any suggestion as to how the
difference should be taken into account. The meeting was adjourned without any date being fixed
for the next one (Government's minutes, GM App. VII.2; AR Vol.V, Exh. 26).

The time set by the Government to reach an agreement expired, and on May 21, the Government set
a new deadline of one month for coming, to a conclusion, under threat of a shut-down of the
Company's operations in Kuwait. This opened a new round of negotiations.

In this second phase, after informal discussions had taken place in late May between Mr. Ison and
several high officials of the Government, the Company presented a totally new proposal in a letter
dated June 22, 1977 (GM App. VII.1). The existing Concession would be terminated and replaced by
a renewable ten-year service contract. The Government would take over the Company's assets free
of charge, and all financial claims pending would be abandoned. The Company would manage the
technical and administrative operations for a service fee based on oil income.

On June 26, the Council of Ministers of Kuwait endorsed the principle of a take-over and invited the
Committee to resume negotiations for this purpose.

A formal meeting on June 27 (Government's minutes,GM App. VII.2; Company's memorandum, AR
Vol. V, Exh. 30) and a meeting of experts on June 28 (Company's memorandum, AR Vol. V, Exh. 31)
were devoted to the clarification of the Company's proposal; and at a second formal meeting on June
29, the Government indicated its position (Government's minutes, GM App. VII.2; Company's
memorandum, AR Vol. V, Exh. 32). Concerning the take-over, the Government insisted that
compensation should be calculated on the basis of net book value and that all past financial claims
be negotiated between the Parties. Concerning the future, the Government favoured a simple
marketing contract (or, alternatively, the sale of oil by the Government to the Company at a
discounted price), for a period of three to five years. In the negotiations that followed, the main
discussions turned around the valuation of the Company's assets in Kuwait and the sum which the
Company would be prepared to pay in addition, in satisfaction of the Government's retroactive
claims (meeting of July 26, Government's minutes, GM App. VII. 2; Company's memorandum, AR Vol.
V, Exh. 33). By a letter of August 6, 1977 the Company informed the Government that, based on a
valuation of its Kuwait assets, net of liabilities, of $44.6 million, it was prepared to make a $5 million
cash payment (AR Vol. V, Exh. 34; GCM App. VI. 2). No answer was received.

On September 19, 1977, the Government of Kuwait issued Decree Law n° 124, "Terminating the
Agreement between the Kuwait Government and Aminoil". Its main provisions were as follows
(English translation of the Arabic, taken from the Middle East Eco- nomic Survey) :

" Article 1

The Concession granted to the American Independent Oil Company in accordance with the afore-
mentioned Agreement dated 28 June 1948 shall be terminated.

Article 2
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All the interests, funds, assets, facilities and operations of the Company, including the refinery and
other installations relating to the afore-mentioned Concession, shall revert to the State.

Article 3

A committee named the Compensation Committee shall be set up by a decision of the Minister of Oil
whose task it will be to assess the fair compensation due to the Company as well as the Company's
outstanding obligations to the State or other parties. It shall decide what each party owes the other
in accordance with this assessment.

The State or the Company shall pay what the Committee decides within one month of being notified
of the Committee's decision.

Article 4

A committee shall be set up by a decision of the Minister of Oil to make an inventory of the assets,
funds and facilities which have reverted to the State in accordance with this Law. This inventory
shall be turned over to the Executive Committee." (AM Vol. VII, Exh. 3; GM App. II.8).

In an Explanatory Memorandum accompanying this Decree Law, it was stated that it had been
rendered necessary in the national interest by Aminoil's failure to agree to the Government's terms
; and at a press conference on the following day this explanation was repeated with the addition
that there had "from the beginning... been a specific plan for the State to take over full ownership of
its oil resources and put them under national management." (AM Vol. VII, Exh. 3).

The take-over was formally protested by the Company in a letter dated October 20 (AM Vol. VII, Exh.
4). Meanwhile, the Government undertook the operation of the Company's concession, and the
operations were later entrusted to KOC and a newly created Kuwait National Oil Company (KNOC)
(GM App. II. 10).

On December 20, the Company notified the Ministry of Oil of its intention to initiate proceedings for
arbitration, pursuant to Article 18 of the Concession Agreement of 1948.

The Compensation Committee set up by Decree Law n° 124 was established, and it invited a high
Company representative to represent the Company's point of view at one of their meetings (letter of
January 7, 197 8, GM App. V.1). The Company declined in view of the arbitration proceedings
initiated (letter of January 8, 1978; ibid.).

Under Article 18 of the 1948 Agreement, the place of arbitration was to be London, unless otherwise
agreed. At the request of the Government, the Parties eventually agreed to hold an ad hoc
arbitration in Paris. Thus the Arbitration Agreement of July 12, 1979 was concluded and the London
arbitration initiated by the Company discontinued. Thenceforward the arbitral proceedings
progressed as described in the immediately preceding Section I of this Award.

SECTION III. The Applicable LawSECTION III. The Applicable Law
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The Parties have approached the question of "the applicable law" by distinguishing the procedural
law of the arbitration - or law governing the arbitration as a whole - and the law governing the
substantive issues in the case.

On these topics they have furnished rival analyses and concepts which, on the scientific and
academic levels, possess very great interest; but the Tribunal, in carrying out the function entrusted
to it, has not experienced any difficulty as to the determination of the applicable law. The essential
reason for this is twofold : the Parties themselves, by their mutual arbitral commitments, have
defined with adequate clarity what the applicable law is ; and the legal systems that either do, or
may, call for consideration in this connection have characteristics such that, for this case, the
solution of the problem becomes easy.

With regard to the law governing the arbitral procedure in the broadest sense, it is not open to
doubt that the Parties have chosen the French legal system for everything that is implied in the
statement in Article IV,1 of the Arbitration Agreement to the effect that the proceedings are subject
to "any mandatory provisions of the procedural law of the place where the arbitration is held"
(namely Paris) ; and both Parties "expressly waive all rights of recourse to any Court, except such
rights as cannot be waived by the law of the place of arbitration (Article V).

But this does not in the least entail of itself a general submission to the law of the tribunal's seat
which was designated as Paris. In actual fact the Parties themselves, in the Arbitration Agreement,
provided the means of settling the essential procedural rules, when they conferred on the Tribunal
the power to "prescribe the procedure applicable to the arbitration on the basis of natural justice
and of such principles of transnational arbitration procedure as it may find applicable" (Article
IV,1), which was done by the Rules adopted on 16 July, 1980.

Having regard to the way in which the Tribunal has been constituted, its international or rather,
transnational character is apparent. It must also be stressed that French law has always been very
liberal concerning the procedural law of arbitral tribunals, and has left this to the free choice of the
Parties who, often, have not had recourse to any one given national system. French law has thus
befriended arbitrations the transnational character of which has been well in evidence. This
tendency has been enhanced for the future by recent French legislation (Decree n° 81-500 of 12 May,
1981) which, even more specifically than before, affords recognition to transnational arbitration.

Respecting the law applicable to the substantive issues in the dispute, which is what is really at stake
between the Parties regarding the applicable law, the question is equally simple in the present case.
It can hardly be contested but that the law of Kuwait applies to many matters over which it is the
law most directly involved. But this conclusion, based on good sense as well as law, does not carry
any all-embracing consequences with it, - and this for two reasons. The first is that Kuwait law is a
highly evolved system as to which the Government has been at pains to stress that "established
public international law is necessarily a part of the law of Kuwait" (GCM paragraph 3.97(5)). In their
turn the general principles of law are part of public international law - (Article 38.1(c) of the Statute
of the International Court of Justice), - and that this specifically applies to Kuwait oil concessions,
duly results from the clauses included in these. For instance, in the 1973 Agreement between the
Parties, First Annex, Second Part, XII (GM App. I.9) the following provision is to be found
(punctuation of second sentence added) :
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10.

"The parties base their relations with regard to the agreements between them on the principle of
goodwill and good faith. Taking account of the different nationalities of the parties, the agreements
between them shall be given effect, and must be interpreted and applied, in conformity with
principles common to the laws of Kuwait and of the State of New York, United States of America, and
in the absence of such common principles, then in conformity with the principles of law normally
recognized by civilized states in general, including those which have been applied by international
tribunals".

Although the Parties did not, in the course of the present arbitral proceedings, make any reference
to this particular text, it is of all the more interest to note that the ideas it embodies are no isolated
features of Kuwait practice.

Equally, the Offshore Concession Agreement of the Arabian Oil Company (AOC) (AR Vol.VI, Exh. 39)
contains the same provision, except that reference is made to the principles common to Kuwait and
to Japanese law (Article 39). The Oil Concession Agreement with the Kuwait National Petroleum
Company and Hispanica de Petroleos, concluded in 1967 (AR loc. cit.), refers to the principles
common to Kuwait and to Spanish law. Yet it would be quite unrealistic to suppose that these three
Concessions were governed by three different regimes. Clearly, it must have been the general
principles of law that were chiefly present to the minds of the Government of Kuwait and its
associates.

But there is a second consideration which has greatly eased the task of the Tribunal, namely that
the Parties have themselves, in effect, indicated in the Arbitration Agreement what the applicable
law is. Article III, 2 of the Agreement provides that

"The law governing the substantive issues between the Parties shall be determined by the Tribunal,
having regard to the quality of the Parties, the transnational character of their relations and the
principles of law and practice prevailing in the modern world."

Although it may in theory be possible for a litigation to be governed by an assemblage of rules
different from that which, before the Arbitration, governed the situations and matters that are the
object of the litigation, there must be a presumption that this is not the case. Thus, to the extent that
Article III,2 of the Arbitration Agreement calls for interpretation, such an interpretation ought to
be based on that provision which not only was freely chosen by the Parties in 1973 (see paragraph
6 supra), but also reflects the spirit which has underlain the carrying on of the oil concessions in
Kuwait.

Article III,2, with good reason, makes it clear that Kuwait is a sovereign State entrusted with the
interests of a national community, the law of which constitutes an essential part of intra-community
relations within the State. At the same time, by referring to the transnational character of relations
with the concessionaire, and to the general principles of law, this Article brings out the wealth and
fertility of the set of legal rules that the Tribunal is called upon to apply.

The different sources of the law thus to be applied are not - at least in the present case - in
contradiction with one another. Indeed, if, as recalled above, international law constitutes an
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integral part of the law of Kuwait, the general principles of law correspondingly recognize the
rights of the State in its capacity of supreme protector of the general interest. If the different legal
elements involved do not always and everywhere blend as successfully as in the present case,
it is nevertheless on taking advantage of their resources, and encouraging their trend towards
unification, that the future of a truly international economic order in the investment field will
depend.

SECTION IVSECTION IV. The Contr. The Contractual Obligations of the Partiesactual Obligations of the Parties

Seen as a whole, the present litigation is essentially concerned with the contractual obligations of
the Parties and must be determined in the light of those obligations. The Tribunal will not, however,
in this Section of the Award, go into all of them, and will reserve two groups for another Section -
one relatively subsidiary but the other of primary importance.

To the first of these groups belong (a) certain obligations technically distinct from the others, and
requiring separate study, namely those relating to what is known as "good oil-field practice"; and (b)
the question of Aminoil's obligation to refund certain amounts paid out by the Government in
discharge of the unpaid liabilities of the Company towards third parties, still subsisting at the date
of the take-over. Both these matters are dealt with in Section VI below.

To the second group belong the obligations entering on what are known as the "stabilisation
clauses" of the Concession. These are so intimately connected with the question of the validity and
effect of Kuwait Decree Law n° 124, imposing the take-over, that they are best considered in that
context in Section V below.

In consequence, the subject-matter of the present Section, in historical order of occurrence in the
relationship of the Parties, will be :
(A) - The meaning of Article 9 of the Supplemental (Concession) Agreement of 1961, which has been
the vehicle of numerous modifications made to the Concession.

(B) - The legal signification of certain other agreements - in particular the one known as the"1973
Agreement".

(C) - The application of the "Abu Dhabi Formula" - (see Section II, paragraphs (liii) and (liv) above) -
and the negotiations of 1976-77 in that connection.

(A)(A) Interpretation of Article 9 of the Supplemental AInterpretation of Article 9 of the Supplemental Agreement ofgreement of
19611961..

The meaning of this Article depends basically on its text which reads as follows :
"If, as a result of changes in the terms of concessions now in existence or as a result of the terms
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of concessions granted hereafter, an increase in benefits to Governments in the Middle East should
come generally to be received by them, the Company shall consult with the Ruler whether in the
light of all relevant circumstances, including the conditions in which operations are carried out and
taking into account all payments made, any alterations in the terms of the agreements between the
Ruler and the Company would be equitable to the Parties".

This text, it should be noted, received a kind of application even before it was drafted, for it was a
generalization of the 50/50 sharing of profits formula which led both to a revision of the financial
terms of the Concession in 1961, and at the same time -by means of Article 9 - to giving expression
to the principles on which that revision was itself founded.

A corresponding clause, incorrectly called in professional circles the "most-favoured-Nation" clause,
was inserted into most of the Gulf concessionary contracts; but although the principle thus
proclaimed has been applied elsewhere, even in the absence of express clauses, the Tribunal will,
for the purposes of this analysis, proceed upon the basis of the wording employed in Article 9 of the
Supplemental Agreement of 1961.

Three constituents can be drawn from the text of this Article (see paragraph 15 above) :
(i) it institutes a procedure for consultation,

(ii) when certain conditions are fulfilled,

and

(iii) with a view to reaching an agreement presenting certain features.

As to (i) - "consultation" - the text differs from what became the practice. It lay with the Government
- which alone ranked for the purpose of receiving the benefits of the modifications requested -and
not with Aminoil, to take the initiative ; and it was more a matter of "negotiation" than of
"consultation", as is shown by the long and difficult dealings that took place on frequent occasions
from 1964 to the end of the Concession.

As to (ii) - to give rise to the right to claim the initiation and pursuit of negotiations, some
development had to have occurred generally in Middle-Eastern oil concessions in the direction of
fresh benefits going to the concessionary States. A first estimate has to be made by the two Parties
as to whether such a development has indeed occurred. Assuming that it has, the Company does not
thereby recognize only its obligation to negotiate, but also the existence in principle of an obligation,
of which only the numerical computation remains unsettled prior to the negotiation. It is not always
a simple matter to determine whether some process of change has become general in the Middle-
East - for, as the case of Aminoil shows, certain provisions of the agreements concerned remain
confidential. Also, while Article 9 itself only functioned in respect of financial benefits, a phrase in
the "Confidential Letter" of 29 July, 1961 (GM App. I.8; and paragraphs (xxxv) and (xxxvi) of Section
II above) stated that

"It is understood that the word "benefits" includes arrangements not involving payments".
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As to (iii) - Article 9 provides details concerning the object of the negotiations : it is a matter of
concluding an agreement which had to have some noteworthy characteristics, - the agreement has
to introduce, in favour of the Government, changes in the previous provisions of the Concession,
and yet remain "equitable to the parties" - i.e. to Aminoil also. It is neither stated, nor to be presumed
from this, that the original contract of concession was not "equitable to the parties" at the time when
it was drawn up, - for a freely concluded agreement establishes as a matter of principle an
equilibrium of interests between the parties. In spite of that, this original equilibrium will be
modified in favour of another equilibrium deemed equally equitable. It seems therefore that the
system established by Article 9 rests on the implied concept of a progressive process of justice
revealing itself in the course of a sufficiently general historical evolution to be recognized for what
it is by the Parties. This is how they can be said to have based themselves in advance on the
assumption that a division of profits equitable today will need to be modified in order still to be
regarded as equitable tomorrow.

Article 9 is somewhat more explicit about the factors to be taken into consideration in deciding on
the amendments to be made in the Concession ; - this is to be done"in the light of all relevant
circumstances, including the conditions in which operations are carried out and taking into account
all payments made". From this phraseology there follows an important consequence, namely that
the requisite changes must be based on a study of all the financial aspects of the Concession, past as
well as future. Adjustments to a concession must necessarily be special to each undertaking and
highly individualized. Their expression in figures has nothing of the automatic about it, and often
comes up against real difficulties. The long and arguous negotiations between the Government and
Aminoil regarding the application of Article 9 demonstrate these difficulties.

Attempts have been made to clarify the sense of Article 9 by appealing to general juridical concepts
or doctrines. It has been attempted to liken this article to the clausula rebus sic stantibus of public
international law, or to the theory of the unforeseen as enshrined in certain modern legal systems
such as that of Kuwait. The Government has had recourse to such exercises, which are not without
their usefulness; but the Tribunal will keep to what the text of Article 9 requires : in effect, it
institutes an appeal from an original equilibrium to a more mature one, when the latter has become
generalized throughout an extensive circle of contractual relationships. As to this, the existence of
divergences between the Parties on two essential points must be emphasized.

The first point is that the usual tendency of the Government - without denying that the putting into
effect of Article 9 depended on negotiation and mutual agreement - was to reduce the scope of the
negotiation as much as possible by seeking to make the extension to Aminoil's Concession of the
changes generally applied in the Middle-East, as automatic as possible. This is readily
understandable. For one thing, the Government wished to obtain the greatest benefits available, -
for another, it could fear that by granting Aminoil more favourable conditions than to other
concessionaires, these might then claim equivalent advantages even if their particular situation did
not justify that. Legitimately, Aminoil pleaded the reverse by requesting that its appreciably higher
costs of production should be fully taken account of.

The second point is that the process contemplated by Article 9 did not provide for any other method
of applying the criteria enunciated than agreement by mutual consent. The question here involved
-one of those that are central to the present litigation - is a difficult one, known to all legal systems.
An obligation to negotiate is not an obligation to agree. Yet the obligation to negotiate is not devoid
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of content, and when it exists within a well-defined juridical framework it can well involve fairly
precise requirements. In some cases the failure of the negotiations can be attributed to the conduct
of one of the parties, and if so, the matter becomes transposed onto the plane of responsibility, and
must find its solution there. It is not unknown for this possibility to materialize in practice; but
international, as well as national precedents show that it occurs rarely. In other cases a study of the
remaining clauses of the contract, as also of its juridical setting, must determine the way in which it
can be modified or brought to an end. However, if the system instituted by Article 9 does not suffice
of itself to indicate what the concrete content of the new obligation is to be, the Parties' agreement
to put it into effect operates as a recognition of the principle of the obligation.

The discussion of this matter is, for the present, left at this point to be resumed in connection with
the concrete topic of the Abu Dhabi Formula in Subsection (C) below, paragraph 49 et seq.

(B)(B) Legal relevance of certain ALegal relevance of certain Agreements : in particular that ofgreements : in particular that of
19731973..

Aminoil's legal obligations derive from two groups of sources: the contracts that were concluded in
solemn form (the 1948 Concession and the Supple-mental Agreement of 1961); and the simple form
undertakings of which the chief consists in the letter of 22 December, 1973 (herein called the
"December 1973 Agreement"), together with others even less formal. It is this second (informal)
group that has given rise to the legal difficulties which have to be resolved here. These are the
validity and effect of the 1973 Agreement, includ-ing the complaint of duress; and the question of
certain informal arrangements and tacit consents.

(1)(1) The 1973 AThe 1973 Agreementgreement

(a)(a) VValidity and effect in generalidity and effect in generalal

The lengthy and arduous negotiations kept up over many years, with the object, on the
Government's part - and in the light of the contractual transactions of 1961 - of bringing about
accession to its requirements based on Article 9, were to finish in 1973. After the interchanges in
May of that year, a draft agreement was drawn up on 16 July (AM Vol. VII, Exh. 23). The events of
October 1973 created some new difficulties, inasmuch as the Government decided to take into its
own hands the fixing of posted prices - a matter that under Article 4 of the 1948 Concession had
hitherto been for the Company to effect. The Parties met again on the 10th December, when the
Government called for the immediate putting into execution of the July draft, even prior to its
ratification by the Kuwait Parliament, and also for certain amendments to be made to it.

It was thereupon - by means of a Letter of 22 December, 1973 (hereinafter called the "December 22
Letter"), signed by Aminoil and counter-signed by the Minister of Finance and Oil - that a legal
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agreement between the Parties materialized. In the opening paragraph of this Letter it was stated
on behalf of Aminoil that
"We accept the 1973 Agreement as drafted in July of this year with the language changes agreed at
the afore-mentioned meetings and with the following amendments requested by the Ministry..."

By these words the Company seems definitely to have accepted the July 1973 Agreement. The Letter
continued :

"The Company will make payment of obligations arising under the 1973 agreement and the Kuwait
(Specified Territory) Income Tax Decree n° 23 of 1961 with the amendments in the proposed 1974
Income Tax law in the same manner as if the 1973 agreement was effective on the date the Minister
of Finance and Oil signs this letter and the proposed 1974 Income Tax law had come into force on
that date and will treat all of the terms and provisions of such agreement as being effective on that
date.

It is our understanding that the 1973 Agreement will be signed as soon as the final documents can
be prepared, and that you will then take appropriate steps to obtain due ratification thereof.

We shall be obliged if you will signify your agreement with the foregoing amendments and
procedures by signing and returning the accompanying copy of this letter (AM Vol. VIII, Exh. 29)."

No instrument in the form of the July 1973 draft was annexed to the December Letter, and the
representatives of the Parties endeavoured to draw up an authentic text early in 1974, with a view
to getting it signed and ratified. A text in which a fresh modification was introduced was prepared
in February (AM Vol. VIII, Exh. 34). Other amendments were effected in June and October (ibid. Exh.
38), after which the draft was not further amended, and the Government made no further reference
to its intention of taking the steps mentioned in the December Letter as being its concern, although
Aminoil went on applying the provisions of the 1973 Agreement "as if" they were in force.

The Company, relying on these facts, has maintained that the agreement brought into being by the
December 22 Letter did not constitute a proceeding which now binds Aminoil as to the past -and
this for several reasons : first, the Letter only had a provisional character, - and next, Aminoil
wanted a counterpart, a quid pro quo, -finally, the Government had incurred responsibility by
failing - whether from lack of diligence or serious intention - to take the necessary steps to bring the
projected July 1973 Agreement into force.

The estimate arrived at by the Tribunal proceeds from a different standpoint. According to this, the
22 December Letter constituted an agreement separate and distinct from what would have been
that of July 1973 if it had come into force. The December Letter, which the Parties sometimes (and
in the actual course of the present arbitral proceedings) referred to as an "arrangement", is in fact
an agreement viable per se and with its own characteristics.

Both in national and international practice, cognizance has often been taken of cases of contracts or
treaties, the final conclusion of which as a legal transaction required a somewhat lengthy course of
dealing, but which the parties wished to bring into force without delay, on a provisional, or rather,
an interim basis - as to all or part of the text -(Article 25 of the Vienna Convention on the Law of
Treaties). This is what the Parties did in the present case. Such an interim agreement does not act as
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an exemption from continuing to seek the definitive putting into force of the main agreement itself;
and the December 22 Letter never took the place of the July 1973 Agreement, or of the Kuwait Tax
Law which was to be passed by virtue of it, but was not.

Such an interim agreement is different in two respects from the definitive agreement the place of
which it provisionally takes. The first is that it can be concluded in simplified form, - such is its
raison d'être. On the Kuwait side it was concluded by the Minister of Finance and Oil. It is a matter
entirely of Kuwait law whether that Minister had capacity so to act, and Aminoil has correctly
accepted him as duly authorized, and the Government of Kuwait has always recognized that the
Minister legally bound the State. Thus this Agreement (December 1973) was always valid ab origine,
and the Tribunal only needs to point out that it is entirely normal and useful that, in transnational
economic relations, the capacity of the Minister in charge of economic matters should be presumed,
as is that of a Minister for Foreign Affairs in inter-State relationships.

A second difference exists between an interim and a definitive agreement, namely the right for
either Party to put an end to the former, the "provisional" not being intended to last for ever -so that,
despite silence on the point in the interim agreement, it would be natural that a party to it should
be able to give notice to bring it to an end if the conclusion of the definitive agreement was unduly
delayed. This is what Article 25 of the Vienna Convention may be taken as implying; but in the
present case, neither Party thought to notify any termination of the interim agreement, which
remained in force until 19 September, 1977 (date of the take-over).

In addition to the question of "duress" (considered under the next sub-head) Aminoil puts forward
one more argument. The Company had signed the December Letter in the hope of obtaining a quid
pro quo in the shape of the conclusion of a definite agreement by means of the ratification of the
July 1973 draft agreement. Its expectation would therefore have been frustrated, and for this the
Government would bear a certain responsibility.

The Tribunal considers it to be hardly open to doubt that the Company experienced a very real need
for stability, and that in its absence the normal requirements for the management of an undertaking
were not satisfied. The fact that it did not have the benefit of that stability, without there having
been any negligence on its part, is not wanting in legal consequence, and the Tribunal will revert to
the point later. But whether responsibility for this failure can be attributed to the Government of
Kuwait is quite another question.

To begin with - in regard to the process of ratification - a Government possesses a large measure of
discretionary power that does not allow that mere delay in taking the final decision should be held
against it. Then, reasons are not lacking for thinking that it could have been in the Company's own
interests not to have the Agreement submitted to the Kuwait Parliament at the very time when
decisions falling to be taken about the influential Kuwait Oil Company could create difficulties there
for the Government. Finally, the Government of Kuwait - a participator in the decisions taken in
OPEC and the Arab world - was concerned about instability in economic petroleum relationships;
so that it can hardly be said that the very real difficulties that resulted for Aminoil were tied up with
malevolent intentions or neglectfulness on the Government's part.

Aminoil has attributed special importance to the fact that in not formally adopting a new Tax Law,
legally characterizing as tax payments an important part of the amounts paid over to Kuwait, the
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Government deprived the Company of the benefit of certain provisions of American law, allowing it
(so far as that law was concerned) credits for the avoidance of double taxation. In a case of this kind,
the Tribunal believes, it would be possible to enquire whether the Company did not suffer some
disturbance in the financial equilibrium of its interim agreement with the Government, and if so, to
take account of that in the final reckoning, even in the absence of all tortious action imputable to the
Government. However, since Aminoil has not given any precise indication of the damage caused,
the Tribunal has not been led to consider the matter in any more detail.

Moreover, referring to the study of Article 9 of the 1961 Agreement already effected, it is pertinent
to observe that in the year 1973 Aminoil not only recognized that the extant situation was of the
kind contemplated by that provision, but also recognized that the solutions propounded in the
projected July Agreement of that year were "equitable for the Parties". In those circumstances the
revocation of the agreement realized by the December 1973 Letter, and of its effects, would have left
intact the problem it was supposed to resolve.

(b)(b) The complaint of duressThe complaint of duress

With regard both to the lengthy negotiations which preceded the July 1973 Agreement, and to the
changes that immediately preceded and followed the December 1973 Letter, Aminoil has claimed
that its consent was vitiated because its undertaking was threatened with "shut-down" or, what
comes to the same thing, that all exportation would be prohibited, if it did not agree to give its
consent to certain demands. These threats had been tendered both on the occasion of the conclusion
of the interim agreement and on that of certain measures taken before or after it.

The object of this complaint was as follows. For Aminoil it was a question of destroying the
obligatory force of the Letter of 22 December; and what is involved therefore is the nullification of
that agreement. If however, as will be demonstrated, the nullity of the consents given by Aminoil is
not established, it will not in any way follow from this that those consents were forthcoming under
all the conditions that could be wished for in respect of a consent. These consents were evidently
given in circumstances which, for the Company, constituted strong economic pressure, and this can
result in depriving such consents of certain supplementary or side effects. In particular their
application should not be enlarged by means of extensive interpretations. To take a concrete
example, in October 1973 the Government of Kuwait, contrary to the terms of the Concession then
in force (Article 4 of 1948), prescribed of its own motion the level of posted prices. By conforming to
this behest in the circumstances of the moment, and without making any protest, the Company
surrendered the right to claim the nullity of its acquiescence. But although, even in the absence of
duress, it then laboured under constraints, it did not thereby forfeit the right on another occasion
to withhold its consent in analogous conditions, though in point of fact it did not do so.

Next, as the Tribunal will again be led to say, consents that are legally valid as regards the
abandonment of a specific individual right, but which have been given under economic constraint,
cannot serve as precedents for establishing a customary rule of general validity.

That reservation having been made, it is necessary to stress that it is not just pressure of any kind
that will suffice to bring about a nullification. There must be a constraint invested with particular
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characteristics, which the legal systems of all countries have been at pains to define in terms either
of the absence of any other possible course than that to which the consent was given, or of the
illegal nature of the object in view, or of the means employed. But the illicit character of the threats
directed against Aminoil has not been fully proved.

Supposing however that there were such threats, Aminoil gave way without even making the
qualification that the Company was conscious that something illicit was being imposed upon it. It is
understandable that it avoided resort to arbitration because of the delays, risks and costs of arbitral
proceedings - but Aminoil entered neither reservations of position nor protests. In truth, the
Company made a choice; disagreeable as certain demands might be, it considered that it was better
to accede to them because it was still possible to live with them. The whole conduct of the Company
shows that the pressure it was under was not of a kind to inhibit its freedom of choice. The absence
of protest during the years following upon 1973 confirms the non-existence, or else the
abandonment, of this ground of complaint.

This outcome does not involve any denial of the fact that since 1971 the balance of advantage in the
Gulf region had tilted in favour of Governments, and that Aminoil had been subjected to strong
pressure to accept the repeated demands of the Kuwait Government. But - and this is the only point
the Tribunal has to decide - it has not been shown that these constraints were of such a nature as to
cause the nullification of the interim Agreement of 1973, or of certain other consents (as to which
see sub-section (2) below).

Having recognized the validity of the interim Agreement of December 1973, the Tribunal does not
need to go into the question that any finding to the contrary would raise concerning the
applicability of the "gold clause", figuring as Article 3(h) of the 1948 Concession, - and in any case
that clause was cancelled by paragraph 7 of the First Annex, First Part to the July 1973 Agreement
(supra, Section II, paragraphs (xxiv) and (xlv).

(2)(2) Informal arrInformal arrangements and tacit consentsangements and tacit consents

Apart from the case of the interim Agreement of 22 December,1973, Aminoil consented promptly to
several requests made by the Government. Instances already indicated above were the
Government's October/November 1973 invitation to bring posted prices up to a specified level; and
the 1974 amendments to the projected July 1973 Agreement in respect either of the application by
Aminoil of the Teheran and Geneva Agreements, or of the level of the financial payments to be made
by the Company. It may well be asked what juridical characterization should appropriately be given
to some of these transactions. The minatory tone of certain of the demands presented by the
Government gives them occasionally the look of an order. Thus at the time of the opening of Middle-
Eastern hostilities in 1973 an embargo on shipments of oil and petrol to certain countries was
proclaimed; and although not provided for under the various contracts of concession, the embargo
was validly imposed upon the concessionaires.

In the case of other demands not in themselves justified (for they were inconsistent with the
relevant contracts), it was the consent given by Aminoil that conferred upon them their validity,
whether this result is arrived at on the basis of the mutual conduct of the Parties as constituting an
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informal agreement, or whether - denying the existence of any contractual element - it is considered
that the Company simply acquiesced in an unjustified compulsion. Whatever view is taken however,
the content of the Company's obligations was to that extent modified.

(C)(C) The interpretation and application of the Abu Dhabi FThe interpretation and application of the Abu Dhabi Formulaormula,,
and the negotiations of 1976-1977and the negotiations of 1976-1977..

(1)(1) The nature and signification of the Abu Dhabi FThe nature and signification of the Abu Dhabi Formulaormula

The application of Article 9 of the 1961 Supplemental Agreement had always been troublesome and
difficult, involving long delays and retroactive payments clearly adverse to a rational management
of the undertaking. On the morrow of the interim Agreement constituted by the Letter of 22
December, 1973, Aminoil's financial future was uncertain. According to the evidence given to the
Tribunal by its directors, some of them feared that the new financial liabilities would be too heavy,
while others thought they would be reasonable. But the increase in posted prices imposed upon the
concessionaire Companies by OPEC as a body, and hence by Kuwait upon Aminoil, brought about
an appreciable amplification of their revenues. Yet at the same time, as from 1974, the Kuwait
authorities specified what changes would have to be made in the current interim Agreement in
order to raise the level of the payments coming from Aminoil. The latter accepted them without
reservation or objection, the overall outcome being so advantageous that it was thought better not
to bring up any question of principle.

Towards the end of 1974 the outlines became visible of a new process of change that was to prove
to be the origin of the final crisis. The nature of this change, and the reasons why it led to the ending
of Aminoil's Concession, must now be described. Whereas previous increases in the liabilities of the
oil Companies had nevertheless left them a certain margin of managerial scope, those entailed by
the "Abu Dhabi Formula" were more severe. The Gulf States that were members of OPEC and
propounded this formula, no doubt weighed its advisability, for it was only three of them that, in
November 1974, decided immediately to nut up the royalty level to 20%, and the tax level to 85% on
posted prices which, for the Companies that used actual receipts as their tax base would have been
a very drastic step. The other Gulf States, Kuwait amongst them, waited for the 42nd (Vienna)
meeting of OPEC (12 and 13 December, 1974) to adopt a decision known only through a press
communiqué as follows :

"The Conference... decided to adopt a new pricing system based on the financial effect of the
decision taken on the 10th and 11th November, 1974, in Abu Dhabi. In accordance with this decision
the average Government take from the operating oil companies will be $10.12 per barrel for the
marker crude."

In point of fact this decision had a revolutionary effect, not only on prices but on the very nature
of the concessions. It embodied the notion that the revenues left to the Companies would be pre-
determined on a fixed (package) basis of 22 cents per barrel of the product of reference - "marker
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crude" - thereby transforming the concessions de facto into service contracts. Equally, the system
was based on a pre-determined estimate of costs, fixed at 0.12 cents a barrel, which could at a pinch
be regarded as an acceptable mean for the case of "normal" oil deposits (taking account also of the
other advantages which the major Companies had in respect of certain categories of products), but
had no relation to the net costs of the products of Aminoil's Concession.

It is not without significance that simultaneously with this, negotiations were starting in Saudi
Arabia for the nationalisation of the Aramco Company, which made it possible to foresee a general
end to the concessionary regimes. Indeed, it was clear that for a Company such as Aminoil, these
events would bring about difficult negotiations tending to reduce its financial returns to the point
where there would be a risk of putting it into deficit, coupled with the ever-present shadow of
potential nationalisation.

The negotiations which are the subject of the next subsection below, have been described above in
Section II, paragraphs (liv) to (lxiv), but will to some extent be recapitulated where necessary in
order to make the reasoning clear.

(2)(2) The negotiations between Aminoil and the GovernmentThe negotiations between Aminoil and the Government

The negotiations between the Kuwait authorities and Aminoil concerning the Abu Dhabi Formula
have a major importance for the solution of some of the questions that the Tribunal has to deal with
- and in particular the following ones :
(i) Did the two Parties respect the letter and spirit of Article 9 in these negotiations ? If in fact either
Party was in default under that head, this would have important consequences for the ensuing
responsibility thereby incurred,

(ii) Do the negotiations throw light on the situation of the Parties in regard to their contractual
relations generally ?

(iii) Do the negotiations enable the situation of the Parties concerning the application of the Abu
Dhabi Formula to be precisely defined ?

Before outlining certain features of the negotiations it must be observed that their content was
made known to the Tribunal by means of two sets of descriptions which, in a general way, are
mutually corroborative, the one on the Government side containing more in the nature of
administrative information, and that on the Company's side furnishing greater indications as to the
atmosphere of the meetings and the attitudes of the participants.

It is certain that the heads of the Company understood at once the gravity of the situation in which
it was to find itself: the criterion adopted in Vienna (supra, paragraph 50) would soon become
general, and would set in motion the mechanism of Article 9; the Company would see itself obliged,
in part retroactively, to give up some of the profits it had been making - yet the Abu Dhabi Formula
could not be literally applied to it without causing immediate ruin. Thus the negotiations would be
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arduous.

The local representative of the Company therefore at once made unofficial contact with the Kuwait
authorities, and tried to sound them as to their intentions, but without success, - and it was not until
ten months later, on 2 October, 1975, that the Government notified Aminoil in New York, of its
intention to apply to the Company retroactively "a royalty rate of 20% of posted prices and rate of
85$ for oil profits". Aminoil immediately asked for the opening of negotiations, and the Minister
fixed the date for 23 February, 1976. Here there is straightway apparent a significant feature of the
negotiations, namely the delays that characterised them into 1977. After preliminary contacts on 23
and 24 February, 1976, Aminoil sent in, on March 19, a very complete formal proposal explaining
and justifying its position; and further meetings were held on 29 March and 4 and 5 April, limited
however, on the side of the Kuwait representatives, to asking for information and clarification,
without otherwise making their own position known. To enquiries about the future of the
negotiations, several times put in by Aminoil, the answer given was that resumption was not for the
moment being contemplated. In short, the year 1976 was a year of contacts only, and the real
negotiations did not start until 9 April, 1977.

This process of delay is somewhat surprising. It has been explained by reference to the overload of
work weighing on the Kuwait technical and administrative staff. It is also possible that the Kuwait
authorities wanted to bring the nationalisation of the Kuwait Oil Company (KOC) Concession to a
successful conclusion in order to put themselves in a position the more easily to settle the case of
Aminoil afterwards. Be that as it may, in so proceeding the Government did no more than act within
its rights: yet this conduct had important consequences.

First of all, Aminoil remained for more than two years in uncertainty as to the receipts that would
ultimately be still available to it; and the technical and financial management of its affairs
undoubtedly suffered from that. But in any case important sums were destined to end up in
Aminoil's banking accounts abroad; and this fact, far from facilitating negotiation, was going to
make it more difficult, by inevitably arousing feelings of mutual suspicion.

The above-described "contact" phase of the negotiations, indicates what the position of Aminoil was,
respecting not only its general contractual relations with the Government but also as regards the
application of the Abu Dhabi Formula. Granted that a party cannot be held to attitudes taken up in
the course of negotiations - involving, as is often the case, concessions and renunciations offered for
the sake of reaching an agreement - the same is not true of an initial position taken up at the outset
of the negotiations, for this reflects, at least grosso modo, the way in which that party assesses its
rights and obligations on the juridical plane.

It is therefore important briefly to evaluate Aminoil's formal proposal of 19 March, 1976, contained
partly (in general terms) in a letter from the President of the Company to the Minister of Oil, and as
to its details in an information booklet attached to that letter (AR Vol. V, Exh. 12; GM App. VII.1). The
Company, within certain bounds, started from the basis of the prevailing tendency to transform oil
concessions by placing an upper limit on the returns that these should bring. Hence the Company
accepted that agreements should be drawn up giving it the possibility (but not any guarantee) of
earning limited profits, - in this differing from contracts known as service contracts which
guarantee a minimum return. Thus the proposal implied a renunciation of one of the attractions of
the classical concession which, subject to the payments to be made to the concessionary authority,
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leave the remainder of the realized revenues to the concessionaire.

To set against this, the Company estimated its costs at a fairly high figure so as to cover itself against
various risks; and in particular asked that the possible returns should be such as to enable it to
finance investment for modernization and development. It was therefore the Company which took
the initiative in raising this further matter. The last important investment - for a desulpherizer -
went back to 1968 ; and now certain installations needed to be brought up to date, while new
exploration teams were required. The Company therefore requested that, in accordance with
normal practice in the industry, returns should be such as to allow such expenditure to be financed
out of revenue. It must be recognized that this attitude on the Company's part was in line with the
one it had taken up in the past (AR Vol. V, Exh. 10 - and see to similar effect a letter of 28 July, 1972,
GCM App. VI.9).

The Tribunal however registers equally that the Company, from the outset, recognized that Article
9 was, as such, applicable, and that in consequence the principle of a re-adjustment (which could
only be in favour of the Government) had to be admitted - see the 19 March 1976 Letter (ubi supra)
in which it was stated that

"We recognize the Government's concern that the royalty rate, oil profit rate and crude postings
applied to Aminoil be consistent with those used in other OPEC countries and we have no objection
to adopting Abu Dhabi terms provided that our product reference prices are modified as discussed
below".

But in spite of this statement the real negotiations were not to start until 1977, and in a very
different style from those of 1976. At once, a speeding-up of the exchanges is to be noticed. On 27
March, 1977, the Government had appointed a "Negotiating Committee", giving it 45 days in which
to finish. Meetings were held on 21, 23 and 24 April, and on 7, 8, 9 and 10 May; and then, on the basis
of new offers from Aminoil, meetings took place on 27, 28 and 29 June and again on 25 and 26 July.

In the course of these meetings the Government unmistakeably brought out the nature of the
change it intended to effect in the essential principle of Aminoil's Concession. It offered as a basis of
the normal annual return to be obtained by the Company, a definite amount, at first 6 million
dollars, which was afterwards increased to 7.5 million; whereas Aminoil had asked for 18 million.
But the Government, regarding the Concession as "matured", failed to recognize that the Company
had recently carried out a new programme of investment, and refused to take its present proposed
programme into account (Minutes of the first meeting, GM App. VII.2). The Company was thus faced
with being allocated a fixed basis of return, deemed by it insufficient; and it was afraid of not being
protected against inflation, and generally of finding itself in a less easy and more precarious
position than with a contract of service.

This second phase of the negotiations saw the introduction of a new prospect - that of
nationalisation. It may not be entirely clear which side took the initiative over that. It was on 21
May,1977 that the Minister of Oil requested Aminoil to table new proposals, and on 22 June that
Aminoil suggested a "take-over" (GM App. VII.1). The course of the negotiations, as sketched above,
had shown that they would come to this. The notion of a nationalisation had equally not been absent
from the mind of the Government which, as far back as 5 April, 1976 (AR Vol. V, Exh. 14), had
unofficially proposed it, tempered by the suggestion of a contract of service.
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However, Aminoil's take-over proposition not only did not resolve the issue of the Abu Dhabi
Formula, but brought that issue into the question of the compensation to be afforded in respect of a
nationalisation. Indeed, rather than have these two matters dealt with separately, Aminoil proposed
to eliminate the compensation question on the basis of a retention by the Company of a substantial
part of the profits received by it since 1975 but liable to revert to the Government on Abu Dhabi
account. In addition, the Company wanted the benefit of a service contract. This solution was
intended by Aminoil to by-pass a difficult exercise - that of evaluating the compensation that would
be due to it for renouncing the benefit of the Concession.

This proposition did not obtain the concurrence of the Government, - whether because the latter
was chiefly concerned with improving its own position, - or rather, because it wanted to be able to
present its Parliament with a more clear-cut transaction, separately detailing all the various
elements of the settlement.

Account must also be taken of the fact that, amongst other causes of the ultimate failure of the
negotiations, a marked deterioration in the "climate of attitude" occurred in 1977, although personal
relations between the Kuwait Authorities and Aminoil's representatives always remained perfectly
courteous. On both sides, oppositions of feeling and contradictory preoccupations had developed.

The Government of Kuwait had just crowned its petroleum policy by the completed nationalisation
of the Kuwait Oil Company. In the world at large, the view points of the petroleum-producing
countries and of OPEC had in great measure triumphed. Even when the companies' oil revenues,
amassed in consequence of the increases in the price of petroleum products, were lodged abroad in
foreign bank accounts in the name of the concessionaire company, they were psychologically
considered by the producing States as being morally their property, apart from the modest amounts
the Governments would be willing to leave to the Companies as remuneration for their services of
extraction, processing and marketing. In the case of Aminoil, the delays in applying the Abu Dhabi
Formula had, from the Government's stand-point, allowed an important capital sum to accumulate
in the hands of the Company which, in the eyes of some, appeared as the holder of a stake, the
restitution of which was being bargained for. Thence, annoyance and suspicion, perhaps. hastening
the oncoming of a "shut-down" the possibility of which had never been excluded.

As for the Company, it felt itself helpless. It had learnt from experience that no one was much
interested in the ultimate fate of small or middle-sized producing companies. The major companies,
in the arrangements they entered into, could find an indirect satisfaction in the operations of
processing, converting and marketing. The smaller undertakings did not enjoy similar advantages,
yet had to submit to the rigours of a regime not fashioned to their situation. Such feelings had been
vividly experienced by the representatives of Aminoil at each negotiation about Article 9, - and not
without some reason they feared that the Company's fate over compensation, in the event of a
nationalisation, would be worse still.

Thus, in reviewing the history of the negotiations in the light of hindsight, it would be possible - as
with all negotiations that have come to grief - to pin-point lost opportunities, and chances of
agreement that were disregarded. It is not the Tribunal's function to weigh these up, but to state the
law. As to that, the main points are as follows :
(i) A scrutiny of the negotiations fails to reveal any conduct on either side that would constitute a
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shortcoming in respect of Article 9 of the 1961 Supplemental Agreement, or of the general principles
that ought to be observed in carrying out an obligation to negotiate, - that is to say, good faith
as properly to be understood; sustained upkeep of the negotiations over a period appropriate to
the circumstances; awareness of the interests of the other party; and a persevering quest for an
acceptable compromise. The Tribunal here makes reference in particular to the well known dicta in
the North Sea Continental Shelf and Lac de Lanoux cases.

(ii) With constancy, Aminoil kept to the line which it always followed throughout the difficulties
arising from Article 9, and experienced in the course of operating, namely - (regarding its
contractual position with the Government) - to maintain for itself, as far as circumstances
permitted, the essential features of a contract of concession, while being willing to confine its
profits within the limits of a "reasonable return" so that when, confidentially, but at a high level,
the possibility was mooted of turning the contract of concession into a contract of service, the
Company's representative stated on 5 April, 1976 that he preferred "to continue for several years
under the present arrangements with modifications in the level of payments (AR Vol. V, Exh. 14).

(iii) The Company recognized that there was occasion to apply Article 9, and the Government was at
one with the Company in recognizing that there was nothing automatic about the application of the
Abu Dhabi Formula, and that a reasonable rate of return must remain available for the Company. It
also appeared, according to the position taken up by the Company, that in applying the Abu Dhabi
Formula, the question of assessing a reasonable rate of return could have a certain connection with
that of the indemnification of the Company, should the possibility of terminating the Concession be
simultaneously raised.

(3)(3) The Tribunal's competence to apply the Abu Dhabi FThe Tribunal's competence to apply the Abu Dhabi Formulaormula

The competence of the Tribunal is a question that only arises if it is established that something is
due from Aminoil under this head. Since the Tribunal finds affirmatively on this point it must begin
by considering whether it has jurisdiction to go into the matter.

The respective attitudes of the Parties in this respect involve important questions of principle. As
far back as in its Counter-Memorial (ACM paragraphs 34 and 282), Aminoil - citing international
precedent in the shape of the Tacna-Arica question - expressed the view that

"... it must be doubted whether this Tribunal is competent to prescribe for the Parties the terms of
an agreement which they could not make for themselves. The equitable revision of the terms of
an agreement is not a function which a tribunal will normally undertake unless the intent of the
Parties to confer such an extended competence upon it is clearly expressed."

In its Reply (GR paragraphs 3,105 and 3,106) the Government observed that

"In the present arbitration, however, the Government is not asking the Tribunal to make a new
contract. There is no need to do so. The Government is asking the Tribunal to determine "the
amount payable to the Government... in respect of royalties, taxes or other obligations of the
Company" (see Article III, 1 (iii) of the Arbitration Agreement).
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The reference to the "other obligations of the Company" in the Arbitration Agreement is plainly a
reference to such legal obligations as Aminoil owed to the Government, including its obligation to
implement the Abu Dhabi Formula. Accordingly, the Tribunal has jurisdiction to determine, first,
whether Aminoil was under any obligation to implement the Abu Dhabi Formula and, secondly, if it
was, how much it should nay to the Government under that Formula, either as royalties and taxes,
or as damages for breach of the obligation".

In the course of the Oral Hearings the representatives of Aminoil made the following statements
(Day 10,pp. 26, paragraph: H, 27, paragraphs A, B, C, 47, paragraph F and 48 paragraph A)

"I want to make clear that Mr. Redfern's version of the Company's position on this point is
unfounded. It goes back to statements in Aminoil's Counter-Memorial, which were replying to
proposals in the Government's Memorial, that this Tribunal should determine (Government
Memorial, para. 4.17): "What can be considered 'equitable to the parties' on the basis of the Abu
Dhabi formula". In its Reply at that time (Amin-oil Counter-Memorial 282). Aminoil questioned
whether it would be proper for this Tribunal to make such a determination on an "equitable basis"
and on the basis of the formula. The reason was that the Tribunal was directed to decide according
to law, and that the application of the formula was in itself an issue in the Arbitration.

Aminoil, in no way then or now, intended to suggest that the Tribunal was not fully competent
to decide, in accordance with the Arbitration Agreement, and on the basis of law, on the amounts
which may be payable by either party to the other"................

"... the Parties did not reach a mutual agreement as envisaged by Article 9. Since they did not
do so, there was no amendment whatever to the terms between them which existed at the time.
The current arrangements stood. Therefore, no payment of any kind, or in any amount, is due by
Aminoil to the Government by means of their failure to agree on an equitable application of the Abu
Dhabi terms or otherwise and that is very fundamental.

I close my rebuttal by completing Mr. Redfern's reference to Article 3(1) of the Arbitration
Agreement. The Tribunal will recall that that Article provides that the Tribunal shall decide
according to law."

The Tribunal has thought it necessary to quote fully these views, expressed by the Parties, because
in this matter it is its own competence that is in question, and this depends entirely on the common
will of the Parties. The international aspects of the Tribunal's mandate create a special duty for it to
be scrupulous regarding jurisdiction. Its competence relative to this question is challenged in two
quite distinct respects : that of the power of a tribunal to complete an incomplete contract; and that
of the right of an arbitral tribunal to proceed on the basis of equity. These will be considered in turn.

As to the first, there can be no doubt that, speaking generally, a tribunal cannot substitute itself for
the parties in order to make good a missing segment of their contractual relations - or to modify a
contract - unless that right is conferred upon it by law, or by the express consent of the parties. The
law does often give a tribunal this right, and precedents in many countries could be cited of cases
in which, on the basis of the applicable law, courts have completed a contract: But arbitral tribunals
cannot allow themselves to forget that their powers are restricted. It is not open to doubt that an
arbitral tribunal -constituted on the basis of a "compromissory" clause contained in relevant
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agreements between the parties to the case, and seized in the matter unilaterally by one of the
parties only - could not, by way of modifying or completing a contract, prescribe how a provision
such as the Abu Dhabi Formula must be applied. For that, the consent of both parties would be
necessary.

But in the present case, the Tribunal thinks that it is not really a question of modifying or completing
the contract of concession. The Tribunal is not expected to devise new provisions that will govern
the contractual relations of the Parties for the future, but to liquidate the Various consequences of
their past conduct, and of the contractual clauses that once bound them but are now at an end.
Under this head, the Arbitration Agreement founding the competence of the Tribunal is widely
drawn, and confers jurisdiction to investigate whether, as part of a general settlement of the issue
pending between the Parties, and on the basis of their respective attitudes and of the principles, the
Tribunal must rely on for effecting such a settlement, a liability can be ascribed to Aminoil on Abu
Dhabi account.

As to this, the Tribunal, before going further, takes note of the fact that, during the whole course of
the negotiations between the Parties on this matter, Aminoil never questioned but that the requisite
conditions for bringing Article 9 into play were present, and that a liability, of which only the actual
amount remained unsettled, existed.

The second objection made to the jurisdiction of the Tribunal in respect of this matter (see
paragraph 73 above) was to the effect that it could not proceed to apply Article 9 because, by the
very terms of that provision, such a process could only be based on equitable considerations,
whereas, by virtue of the terms of the Arbitration Agreement, the Tribunal cannot decide except
according to law.

This argument cannot however be accepted in the context of the assessment of a sum of money -for
if it had to be, it would by that very token cause the Tribunal to lack capacity to make an assessment
of the amounts due to Aminoil by way of compensation for the nationalisation. It is well known that
any estimate in money terms of amounts intended to express the value of an asset, of an
undertaking, of a contract, or of services rendered, must take equitable principles into account. As
the International Court of Justice said in a well known case concerning a tribunal which had held
that "redress will be ensured ex aequo et bono by the granting to the complainant of the sum set
forth below" :

"It does not appear from the context of the judgement that the Tribunal thereby intended to depart
from principles of law. The different intention was to say that, as the precise determination of the
actual amount to be awarded could not be based on any specific rule of law, the tribunal fixed
what the Court, in other circumstances, has described as the true measure of compensation and the
reasonable figure of such compensation (Corfu Channel Case, Judgement of December 15th 1949,
I.C.J. Reports 1949 p. 249)."

As was declared even more forthrightly by the same Court in the case already cited above of the
North Sea Continental Shelf, paragraph 85 :

"... in short, it is not a question of applying equity simply as a matter of abstract justice, but of
applying a rule of law which itself requires the application of equitable principles....."
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To sum up, - the foregoing enquiry into the circumstances of the 1976-1977 negotiations leads the
Tribunal to come to the following conclusions :
(1) - In the course of these negotiations, both Parties observed the obligations incumbent on them as
well in regard to Article 9 as to the general principles of law.

(2) - The requisite conditions for the application of Article 9 in respect of the Abu Dhabi Formula
were present, and this was recognized by both Parties. From this it follows that in principle
something is owing by Aminoil to the Government on Abu Dhabi account.

(3) - The total due must consist of the sum of the profits received by the Company in excess of what
would have constituted a reasonable rate of return, after taking account of its operating conditions,
- such a rate of return having always been the basis of its position and legitimate expectations at
this time.

(4) - Within the framework of a general settlement of the consequences of the cancelling of Aminoil's
Concession, which is the object of the special Arbitration Agreement concluded by the Parties, the
Tribunal has jurisdiction to determine the amount due.

SECTION VSECTION V. The question of the validity of K. The question of the validity of Kuwait Decree Law n°uwait Decree Law n°
124124

The question of the validity of Decree Law n 124 lies at the core of the present litigation. It was
therefore to be expected that a full and sometimes fine-drawn set of arguments on this topic should
have been submitted to the Tribunal by the Parties. An important part of this controversy puts in
question the interpretation of certain articles of the Concession which the Tribunal has had
occasion to consider in Section IV above. The present Section will be concerned with, on the one
hand, the "stabilisation" clauses (Article 17 of the 1948 Concession Agreement, and Article 11 as
amended by the Supplemental Agreement of 1961); and, on the other hand, the impact of the
"adaptation" clause (Article 9 of 1961), already considered in Section IV.

Before proceeding to a general examination of the essential questions here involved, it is desirable
to call attention in a preliminary way to certain fundamental points.
(1) No failure on the part of the Company can be alleged in determining the validity of the Decree
Law. At the start of the written proceedings, the Government of Kuwait seemed to attach much
importance to two aspects of the Company's behaviour that might be regarded as inconsistent
with its contractual undertakings: to begin with the Company was said not to have conformed to
its obligations under Article 9, - and, furthermore, not to have paid due regard to its obligations
concerning "good oil-field practice" a matter that will be gone into later (see Section VI (B)). These
two alleged shortcomings were said to be at the root of the Decree Law. Later, and in particular
during the oral proceedings, this attitude was modified, and the Government put forward
arguments directed to establishing the validity of the Decree Law without calling in question the
Company's conduct.

(2) As regards the problem of non-conformity with Article 9, the Tribunal has already analysed that
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provision (Section IV(C)) and indicated the conditioned and limited obligation it created. It considers
that the negotiations held in 1976 and 1977 do not reveal any bad faith on the part of the Company,
which sought consistently and with flexibility for the means that might lead to an agreement, so
that no complaint can be made against it on that score.

(3) With reference to the complaint of "bad oil-field practice", it was recognised that this had not
been formulated at any time prior to Decree Law n° 124. It follows that it cannot in any way be
taken into account for the purpose of determining the validity of that Decree. The Government's
claim under this head raises a different issue -dealt with in Section VI (B) below.

(4) Another observation of a fundamental kind must be made about the characterisation to be
given to Decree Law n° 124. The operation brought about by the Decree Law had a double aspect
: it constituted at one and the same time the termination of a contract, and also a nationalisation.
Indeed the two are linked. However, the arguments of the Parties distinguished, and to a certain
extent contrasted, these two aspects. For Aminoil the nationalisation was carried out only in order
to resolve a difference of view between the Parties arising in a contractual setting and falling to
be resolved within that setting by the prescribed methods. On behalf of the Government it was
maintained after a certain amount of hesitation that the essential character of the Decree was to
put into execution an act of nationalisation even if this simultaneously terminated a contractual
situation that could not go on indefinitely.

In order to go fully into the competing contentions of the Parties the Tribunal will consider in turn
the following questions :
(A) Would Decree Law n° 124 have been legitimate if no account were taken of the lack of success of
the negotiations for the revision of the agreements relating to the Concession ?

(B) Supposing Decree Law n° 124 to have been legitimate on the basis of question (A), would it
remain so having regard to the fact that it occurred at the very time when a difficult negotiation
between the Parties was still in progress ?

(C) Should there have been recourse to arbitration before Decree Law n° 124 was issued ?

Question (AQuestion (A))

Various objections to the validity of the nationalisation ordained by Decree Law n° 124 have been
put forward, - on the one hand that it did not conform to certain general requirements for the
validity of an act of nationalisation; on the other, that it was contrary to some precise contractual
undertakings applicable in the circumstances. These different objections will now be considered.

The Parties are at one in saying that a nationalisation is effected by a transfer, in the public interest,
of property from the private to the public sector. However, in order to distinguish nationalisation
from other comparable measures, it is also claimed that a nationalisation must apply to the totality
of a given sector of the economy -that is to say, without discrimination, to an assemblage of
undertakings.
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In regard to Decree Law n° 124, it has been objected that by reason of its specific character, it took
the form of a single measure not directed to any object of general interest. This contention does not
seem to be well founded. It is generally known that all Middle-Eastern States belonging to OPEC (as
well as other producing countries) have always considered that their overall petroleum policy must,
in its final phases, result in the nationalisation of the whole local petroleum industry, and it is the
fact that the entity operating much the most important concession in the land (the Kuwait Oil
Company) - after having been made the object of a 60% participation in its share capital by the
Government - was subjected very soon afterwards, and before Decree Law n° 124, to a total
nationalisation. In short, after having nationalised over 90$ of petroleum production in its territory,
the Kuwait Government, now in possession of staff and plant already in situ, was able without
difficulty to nationalise Aminoil's much less important undertaking.

The Tribunal does not see why a Government that was pursuing a coherent policy of nationalisation
should not have been entitled to do so progressively. It is hardly necessary, additionally, to stress the
reasonable character of a policy of nationalisation operating gradually by successive stages, in step
with the development of the necessary administrative and technical availabilities. The 1976-1977
negotiations are revealing on this point. As the Tribunal has indicated earlier (Section IV(C)), these
brought out the existence of tendencies much in favour of nationalisation. As early as the meeting
of 23 February, 1976, the representative of the Government was declaring (AR Vol. V, Exh. 10; GM
Apr. VII.2) that nationalisation was not contemplated "at this time" (emphasis added); and see also
per Mr. Adasani, Under-Secretary of State at the Ministry of Oil, in GCM App. II.4). It may be added
that the official stand taken by the Kuwait Government in the statements following upon the Decree
Law cited the carrying out of a general programme, - for in a press conference held on 20 September,
1977 the Minister for Oil (AM Vol. VII, Exh. 3) made a declaration which, subject to the correctness of
the press translation, was as follows :

"I would like to clarify and stress one point : from the beginning there has been a specific plan for
the State to take over full ownership of its oil resources and nut them under national management."

If however, the progressive character of the measures of nationalisation concerned does not justify
the assumption that there was no general plan of nationalisation, another question emerges. In 1977
nationalisation was not extended to both of the Companies then operating as concessionaires, viz.
Aminoil and the "Arabian Oil Company" (AOC). The latter was spared. The question accordingly
arises whether the nationalisation of Aminoil was not thereby tainted with discrimination, and
whether this differentiation does not show that the Decree Law had other objects than that of
realising a programme of economic development. The Tribunal does not think so. First of all, it has
never for a single moment been suggested that it was because of the American nationality of the
Company that the Decree Law was applied to Aminoil's Concession. Next, and above all, there were
adequate reasons for not nationalising Arabian Oil. At the press conference mentioned above, the
Minister for Oil had touched upon this question and had given the following reasons for the non-
nationalisation of AOC - which there is no difficulty in finding convincing :

"AOC's high-cost off-shore production operations are such as to give it a special position which
requires a high degree of expertise. At the same time, it is working within the framework of a
concession granted by both Kuwait and Saudi Arabia, so its position is completely different. Any
modification of the concession must be agreed to by both countries." (AM Vol. VII, Exh. 3)
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Accordingly, the Tribunal sees nothing in the conclusions to be drawn from an examination of the
above-mentioned circumstances that would prima facie prevent recognition of the validity of the
nationalisation effected by Decree Law n° 124. Nevertheless, Aminoil's concessionary contract
contained specific provisions in the light of which it may be queried whether the nationalisation
was in truth lawful. The provisions concerned are Articles 1 and 17 of the Concession Agreement of
1948, and Article 7(g) of the 1961 Supplemental Agreement which introduced a new version of
Article 11 of 1948. The relevant part of Article 1 of 1948 provided that

"The period of this Agreement shall be sixty (60) years from the date of signature... "

Article 17 of 1948 provided as follows :

"The Shaikh shall not by general or special legislation or by administrative measures or by any other
act whatever annul this Agreement except as provided in Article 11. No alteration shall be made in
the terms of this Agreement by either the Shaikh or the Company except in the event of the Shaikh
and the Company jointly agreeing that it is desirable in the interest of both parties to make certain
alterations, deletions or additions to this Agreement."

Finally, Article 7(g) of the Supplemental Agreement of 1961 provided for the deletion of Article 11
of 1948 and the substitution for it of a new Article 11. This new version, after indicating in a first
paragraph (A) certain events (not here relevant) in which the Ruler of Kuwait would he entitled to
terminate the Concession, went on in a second paragraph (B) to state

"(B) Save as aforesaid this Agreement shall not be terminated before the expiration of the period
specified in Article 1 thereof except by surrender as provided in Article 12 or if the Company shall
be in default under the arbitration provisions of Article 18."

These clauses combined, but especially Article 17, constituted what are sometimes called the
"stabilisation" clauses of the contract. A straightforward and direct reading of them can lead to the
conclusion that they prohibit any nationalisation. Such is the view maintained by the Company.
The Government of Kuwait on the other hand, in a series of arguments the merits of which the
Tribunal must now consider, maintained that, on the contrary, these clauses did not prevent a
nationalisation.

The Tribunal will begin by discarding two arguments which it does not consider reliable.
Firstly, the more radical one consists in affirming that these clauses do no more than embody
general principles of contract law, and that in consequence the legal regime of the Concession
is the same as that of any contract, and that these clauses add nothing to what would in any
event be the legal position. This argument cannot be accepted, for it is a well-known principle of
the interpretation of contractual undertakings (and indeed of all juridical instruments) that the
interpretation to be adopted must be such as will give each clause a worth-while meaning or object.
In the present case, as Aminoil has pointed out, that object resides precisely in the fact that one
of the Parties, being a State, had available to it all the powers of a public Authority and, by using
them, could take those steps against which it was the very object of these clauses to protect the
concessionaire.

Secondly, according to an initial Government contention, these provisions had a "colonial"
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character and were imposed upon Kuwait at a time when that State was still under British
protectorate, and not in possession of its full sovereign powers. On this basis the stabilisation
clauses were devoid of value. However, quite apart from any attempt to enquire into the factual
circumstances in which these clauses were adopted, this contention cannot be upheld, for they were
expressly confirmed on the occasion of the 1961 revision of the Concession after the attainment of
complete independence by Kuwait, and again in 1973 when the text of the"1973 Agreement" was
put into operation.

Other Government arguments were as follows :
(1) It was contended that the stabilisation clauses - initially valid and effective - were annulled by
the emergence of a subsequent factor in the shape either of the Kuwait Constitution of 1962, or
of a public international law rule of jus cogens forming part of the law of Kuwait. The relevant
provisions of the Kuwait Constitution were those registering the permanent sovereignty of the
State over its natural resources, and in particular Articles 21 and 152 which provided as follows
(translation from the Arabic taken from AM Vol. VII, Exh. 13):

Article 21 : "All of the natural wealth and resources are the property of the State. The State shall
preserve and properly exploit those resources heedful of its own security and national economy
requisites."

Article 152 : "Any concession for the exploitation of a natural resource or of a public utility shall
be granted only by Law and for a determinate period. Preliminary measures shall guarantee the
facilitation of exploration and discovery and shall ensure publicity and competition."

However, it does not appear from these provisions that they in any way prevented the State from
granting stabilisation guarantees by contract. Even if they should be interpreted as doing so, it was
the State's duty towards its co-contractant to notify the latter of the putting into force of the resulting
constitutional modifications to current contracts. This was not done; nor was it done either at the
time of the revision of 1961, or of that of 1973.

(2) Equally on the public international law plane it has been claimed that permanent sovereignty
over natural resources has become an imperative rule of jus cogens prohibiting States from
affording, by contract or by treaty, guarantees of any kind against the exercise of the public authority
in regard to all matters relating to natural riches. This contention lacks all foundation. Even if
Assembly Resolution 1803 (XVII) adopted in 1962, is to be regarded, by reason of the circumstance
of its adoption, as reflecting the then state of international law, such is not the case with subsequent
resolutions which have not bad the same degree of authority. Even if some of their provisions can
be regarded as codifying rules that reflect international practice, it would not be possible from this
to deduce the existence of a rule of international law prohibiting a State from undertaking not to
proceed to a nationalisation during a limited period of time. It may indeed well be eminently useful
that "host" States should, if they so desire, be able to pledge themselves not to nationalise given
foreign undertakings within a limited period; and no rule of public international law prevents them
from doing so.

(3) Another argument advanced by the Government of Kuwait requires consideration. According to
this, Aminoil's Concession belonged to the general category of "administrative contracts" in respect
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of which - as much by Kuwait law as on the basis of general legal principles - special faculties
were reserved to the State, of which account must be taken in the interpretation of the stabilisation
clauses.

The " administrative contract ", as it was originally developed in French law, and subsequently in
other legal systems such as those of Egypt and Kuwait, is based on the idea that certain contracts
concluded by the State, or by public entities, are governed by special rules, the two principal ones
being as follows :

(i) - The public Authority can require a variation in the extent of the other party's liabilities
(services, payments) under the contract. This must not however go so far as to distort (unbalance)
the contract; and the State can never modify the financial clauses of the contract, - nor, in particular,
disturb the general equilibrium of the rights and obligations of the parties that constitute what is
sometimes known as the contract's "financial equation". This characteristic is also to be found in
certain ordinary private law contracts, and respect for the equilibrium of reciprocal undertakings
is a fundamental principle of the law; of contracts. But in the present case it has to be realized
that the main difficulties that arise are not about respect for the financial equation that reflects the
contractual equilibrium, but about the method of applying Article 9, - that is to say not over respect
for the original equilibrium, but over the search for a new, equitable, equilibrium.

(ii) - The public authority may proceed to a more radical step in regard to the contract, namely to
put an end to it when essential necessities concerning the functioning of the State (operation of
public services) are involved, It is with this second aspect of the notion of an administrative contract
that the present case could in theory be concerned. Yet even if Aminoil's Concession belonged to
this category of contract, it would still be necessary that exigencies connected with essential State
functioning should be such as to justify Decree Law n° 124.

In order to find an answer to this question, in connection with that of the effect of the stabilisation
clauses of the Concession, the matter has to be seen in its historical perspective.

It seems fair to say that what the Parties had in mind in drafting the stabilisation clauses in 1948
and 1961, was anything which, by reason of its confiscatory character, might cause serious financial
prejudice to the interests of the Company. Thus, as mentioned earlier, Article 7(g) of 1961, instituting
a new revised Article 11 of 1948, enumerated and strictly limited all the instances in which the
Concession can terminate through a forfeiture of the concessionaire's rights (for failure in its
obligations), but is silent as to all acts that would lead to the ending of the Concession without
having a confiscatory character. It can be held that the case of nationalisation is precisely one of
those acts, since as a matter of international law it is subject inter alia to the payment of appropriate
compensation.

The case of nationalisation is certainly not expressly provided against by the stabilisation clauses of
the Concession. But it is contended by Aminoil that notwithstanding this lacuna, the stabilisation
clauses of the Concession (Articles 17 and revised 11) are cast in such absolute and all-embracing
terms as to suffice in themselves -unconditionally and in all circumstances - for prohibiting
nationalisation. That is a possible interpretation on the purely formal plane; but, for the following
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reasons, it is not the one adopted by the Tribunal.

No doubt contractual limitations on the State's right to nationalise are juridically possible, but what
that would involve would be a particularly serious undertaking which would have to be expressly
stipulated for, and be within the regulations governing the conclusion of State contracts; and it is to
be expected that it should cover only a relatively limited period. In the present case however, the
existence of such a stipulation would have to be presumed as being covered by the general language
of the stabilisation clauses, and over the whole period of an especially long concession since it
extended to 60 years. A limitation on the sovereign rights of the State is all the less to be presumed
where the concessionaire is in any event in possession of important guarantees regarding its
essential interests in the shape of a legal right to eventual compensation.

Such is the case here, - for if the Tribunal thus holds that it cannot interpret Articles 17 and 7(g) -
revised 11 - as absolutely forbidding nationalisation, it is nevertheless the fact that these provisions
are far from having lost all their value and efficacity on that account since, by impliedly reouiring
that nationalisation shall not have any confiscatory character, they re-inforce the necessity for a
proper indemnification as a condition of it.

There is another aspect of the matter which has weighed with the Tribunal. While attributing its
full value to the fundamental principle of pacta sunt servanda, the Tribunal has felt obliged to
recognize that the contract of Concession has undergone great changes since 1948: changes
conceded -often unwillingly, but conceded nevertheless - by the Company. These changes have not
been the consequence of accidental or special factors, but rather of a profound and general
transformation in the terms of oil concessions that occurred in the Middle-East, and later
throughout the world. These changes took place progressively, with an increasing acceleration, as
from 1973. They were introduced into the contractual relations between the Government and
Aminoil through the play of Article 9, or else as the result of at least tacit acceptances by the
Company, which entered neither objections nor reservations in respect of them. These changes
must not simply be viewed piece-meal, but on the basis of their total effect, - and they brought about
a metamorphosis in the whole character of the Concession.

This Concession - in its origin a mining concession granted by a State whose institutions were still
incomplete and directed to narrow patrimonial ends - became one of the essential instruments in
the economic and social progress of a national community in full process of development. This
transformation, progressively achieved, took place at first by means of successive increases in the
financial levies going to the State, and then through the growing influence of the State in the
economic and technical management of the undertaking, particularly as to the control of pricing
policy, taken over in 1975, and the regulation of works and investment programmes. The contract
of Concession thus changed its character and became one of those contracts in regard to which, in
most legal systems, the State, while remaining bound to respect the contractual equilibrium, enjoys
special advantages.

In relation to Aminoil's undertaking therefore, the State thus became, in fact if not in law, an
associate whose interests had become predominant. Moreover, in spite of its unfinished, and in
certain ways improvised character, the text of the projected Agreement of July 1973, made
applicable by the 22 December, 1973 Letter, bears witness to this evolution.
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The faculty of nationalising the Concession could not thenceforward be excluded in relation to the
régime of the undertaking as it resulted from the sum total of the considerations relevant to its
functioning. This conclusion concerning the interpretation of the stabilisation clauses, as being no
longer possessed of their former absolute character, which the Tribunal has thus reached, is in
harmony with that régime as it stood in 1977, - and a contrary interpretation would, in addition,
disregard its other contractual components.

The Tribunal wishes however to stress here that the case is no: one of a fundamental change of
circumstances (rebus sic stantibus) within the meaning of Article 62 of the Vienna Convention on
the Law of Treaties. It is not a case of a change involving a departure from a contract, but of a
change in the nature of the contract itself, brought about by time, and the acquiescence or conduct
of the Parties.

The Tribunal thus arrives at the conclusion that the "take-over" of Aminoil's enterprise was not, in
1977, inconsistent with the contract of concession, provided always that the nationalisation did not
possess any confiscatory character.

Question (B)Question (B)

Does Decree Law n° 124 - supposing it to be lawful within the meaning of Question (A), remain so,
having regard to the fact that it supervened at a moment when a difficult negotiation between the
Parties was still in progress ?

The Tribunal has just found that, leaving out of account the negotiations for revision taking place in
1977, a lawful nationalisation of Aminoil's undertaking had occurred. It is nevertheless quite
undeniable that the state of relations between the Company and the Government at the time of the
Interruption of negotiations played a major part in the termination of the Concession involved by
the Decree Law. The official documentation of the period openly shows it, and the contentions out
forward by the Government in the course of the arbitral proceedings make such of the condition of
relations between the Parties on the eve of the Decree.

On the juridical level, the Government at a certain moment even went so far as to profess that it
was the attitude of the Company that had brought about this lack of success of the negotiations,
through a failure to respect the obligations incumbent upon it under Article 9 of 1961. Later, the
Government confined itself to saying that the perpetuation of this state of affairs created a situation
on the contractual level that could not be indefinitely prolonged, and that even involved an
"intolerable" aspect. Hence, this condition of the contractual relationship would for the Government
constitute an additional motive for nationalisation, and would in some degree strengthen the basis
of the one that was declared by Decree Law n° 124.

For Aminoil on the other hand, this aspect of the Decree Law constituted one of the chief elements
of its lack of validity. The fundamentally important circumstance was the disagreement that
occurred in the course of the negotiations for the revision of the Concession. The Decree Law, by its
recourse to the concept and forms of nationalisation would in this case only be a stratagem, a

View the document on jusmundi.com 44

https://jusmundi.com/en/document/h/NVFwR2lWbkFqaXdJRmhJT3hnNFo0NEhoLzFzTjdSbU9icGpNYlQ0N3hXUjByQUw3dW1hT1I5OW90REYzWjlFYW1iQm0xR2ZxcmE5MFIwL3EyeU1DWUVRbENBMnU5S3g1dERqLzZnTWNMRHc3U0YwLzlEK2VYZ1FOT1ZFUEszei8yM25adnZnUXlFS0VUZE44K1VxYnNBdjZDR09QbjNHRkZFWExxT2wwVlNFPQ==
https://jusmundi.com/en/document/h/NVFwR2lWbkFqaXdJRmhJT3hnNFo0NEhoLzFzTjdSbU9icGpNYlQ0N3hXUjByQUw3dW1hT1I5OW90REYzWjlFYW1iQm0xR2ZxcmE5MFIwL3EyeU1DWUVRbENBMnU5S3g1dERqLzZnTWNMRHc3U0YwLzlEK2VYZ1FOT1ZFUEszei8yM25adnZnUXlFS0VUZE44K1VxYnNBdjZDR09QbjNHRkZFWExxT2wwVlNFPQ==
https://jusmundi.com/en/document/decision/en-the-american-independent-oil-company-v-the-government-of-the-state-of-kuwait-final-award-wednesday-24th-march-1982


107.

108.

109.

110.

procedural malversation employed to resolve a dead-lock which, according to Article 9 of 1961,
ought to be resolved by agreement, but which could in no event be resolved unilaterally, and thus it
was that the Government had committed a fundamental breach of contract.

The dialectic thus developed by the two Parties highlights an essential facet of the difficulties which
arise in contract law in those cases where - for the amendment of certain provisions, or the
formulation of supplementary ones - the Parties have created an obligation to negotiate, the results
of which will depend entirely on the freely given consent of both of them. If the negotiations break
down, what then is the legal position ? In private law, as in international law relationships, there
are only palliatives. Judicial annulment of the contract has the drawback of abolishing it entirely:
termination unilaterally pronounced by one of the parties is worse still.

As regards certain contracts (the "administrative contracts" of French law), the right reserved for
the benefit of the party representing the public authority, of terminating the contract unilaterally, is
practicable only because the regularity of such acts is subject to the control of judicial organs
enjoying the confidence of both the parties. If this were not the case, and if the State had to be
regarded as being entitled to have recourse to nationalisation at its discretion, there would be an
end to any possibility of a negotiation that enabled reasonable account to be taken of the interests
of both parties, since the negotiation would only be conducted under the threat of a nationalisation
that would supervene at the first serious difficulty.

Thus the apprehensions that motivated the reasoning of the Company can be perfectly well
understood, and it can be conceded in its favour that a nationalisation whose alleged justification
lies solely in the advantages to be derived from putting a term to a contractual dispute, would not be
regular. Nevertheless, in the circumstances of the present litigation, that is not precisely the point. It
is incontrovertible that, though without haste, Kuwait had consistently pursued a general
programme aimed at placing the State in control over the totality of the petroleum industry, and that
a nationalisation of Aminoil was in itself lawful (see answer to Question (A) above). The problem is
to decide whether this nationalisation, in itself legitimate, became illegitimate because it
additionally enabled an end to be put to a contractual situation which had been the subject of a
difficult negotiation that had not reached a result during the preceding months.

The Tribunal does not think it possible to go so far. The existence of this situation may have been
decisive for the choice of the date of the nationalisation, but the latter obtained its justification from
a general policy duly established and substantiated. In the concrete case submitted to the Tribunal,
it would be all the more unacceptable to claim the contrary, seeing that although the first stage of
the negotiations of 1976-1977 was about a revision of the Concession, the Parties subsequently
sought an agreement for realising the nationalisation of the Concession: the negotiations, without
departing from their initial aim, were enlarged, so that it became indeed a question of the
conditions for the transfer to the State of all the components of the undertaking in Kuwait territory.
As from that point, it becomes difficult to contend (merely because there was, for the moment, no
outcome to a negotiation having as its object to settle terms of nationalisation by mutual agreement)
that a nationalisation subsequently imposed by the public authority was rendered illegitimate in
principle solely by virtue of that fact.

Question (C) - as to the obligation to have recourse to arbitrQuestion (C) - as to the obligation to have recourse to arbitrationation..
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Even on the assumption that all the foregoing conclusions are correct Aminoil has also contended
that since there was a dispute between the Parties, the most serious complaint to be made against
the Government was that it did not have recourse to the arbitral procedures provided for in the
contract, but clinched the matter unilaterally. This being so, the Tribunal believes that some
comments are called for on the place of arbitration in the present context.

The Tribunal will disregard the controversy between the Parties as to whether, failing the arbitration
clause in the July 1973 Agreement which Aminoil did not recognise, the analogous clause of the
Concession Agreement was operative; and it will be assumed that there did exist some provision
enabling a Party to set the machinery of arbitration in motion. But in the present context the
possibility (prior to the issuing of Decree Law n° 124) of seizing an arbitral tribunal with the
particular question over which the Parties had failed to come to an understanding - namely the
application of the Abu Dhabi Formula - did not exist, because unless and until the Government took
some concrete step -such as nationalisation - in consequence of that failure, there would have been
no definite complaint with which to seize any arbitral tribunal (see Section IV above, paragraph 74).
Therefore, to all intents and purposes the Parties would have had to request the arbitrators to draw
up fresh contractual provisions applying that formula. Technically, the conclusion of a Special
Agreement ("Compromis") to that effect was possible; but it is not at all clear that the Parties would
have been able to agree on the terms of such a Compromis, and no complaint could have been made
against either for not being able so to agree. The only definite issue for arbitration would therefore
have been the claim of one of the Parties that the termination of the Concession ought to be
pronounced in the absence of an understanding as to the conditions of a revision, the principle of
which both Parties accepted as legally necessary. The complaint made by Aminoil against the
Government consequently comes to this, that by unilaterally terminating the Concession, the
Government took a step which it ought to have left to an arbitrator to take, - but which the arbitrator
could not have taken without first deciding what were the terms for the application of the Abu Dhabi
Formula that the Parties ought to have agreed upon, but had failed to do.

However, quite apart from the impracticable nature of such a course, at that stage, this argument
does not appear well-founded since, as the Tribunal has already ruled, the Concession had become
a contract under the changed régime of which the State had, over the years, acquired a special
position that included the right to terminate it, if such a step became necessary for the protection of
the public interest, and subject to the payment of adequate compensation. In the course of the long
delays inseparable from the arbitral process, sums of money, of which a preponderant part might
eventually redound to the State, would have gone on being accumulated abroad. The Company, in a
situation of absolute uncertainty as to its future, and as to what sums would ultimately remain at
its disposal, would have continued not to be able to carry out the major work of renovation and
development which each passing day made more urgent.

Looked at in this way, Decree Law n° 124 appears, and did legitimately appear to the Government
of Kuwait, as a necessary protective measure in respect of essential national interests which it was
bound to safeguard. By subsequently submitting the totality of its dispute with Aminoil to the
present arbitral process, the Government of Kuwait has accorded to international arbitration its due
place.

Subject to the foregoing observations, the Tribunal considers that Decree Law n° 124 did not
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constitute a violation by Kuwait of its obligations towards Aminoil, as these stood in 1977.

SECTION VI. Other Government Counter-ClaimsSECTION VI. Other Government Counter-Claims

The Government of Kuwait has made two counter-claims against Aminoil which, in its Final
Conclusions (see Section I above, paragraph (xix)), are entitled Aminoil's Liabilities to Third Parties
and Aminoil's Operations and Installations. The first concerns amounts due but unpaid by the
Company on 19 September, 1977 (the date of the take-over), for which the Government, in the
normal course of business, assumed responsibility. The second concerns what has been called "bad
oil-field practice". These claims, which involve totally different questions, and have weighed very
unequally with the Parties, must be dealt with separately.

(A)(A) Aminoil's liabilities to third partiesAminoil's liabilities to third parties

The relevant Agreements between the Parties did not contain any provisions regulating the
situation resulting from a possible end of the Concession by reason of the unilateral act of the public
Authority. Decree Law n° 124, and the measures taken under it, determined the transfer of the
Company's assets and operations on the basis of the clause in the Concession providing for a normal
completion of its term (GM App. V).

This way of dealing with the matter was not opposed by Aminoil. The transfer of the assets gave rise
to a credit in its favour, whereas that of the liabilities created a debt. The sums due at the date of 19
September, 1977, and paid by the Government, have to be refunded by the Company, as provided in
Ministerial Decision n° 53 instituting a Compensation Committee and instructing it to pay "any debts
relating to the Company's operations" (AM Vol. VII, Exh. 3, p. IV).

The Government claims certain refunds from Aminoil (GM paragraph 4.20; GCM paragraph 4.27)
and the latter has conceded the principle of this (ACM paragraph 54) while requesting that the
amounts involved should be checked and a guarantee given for the final extinction of the debts vis-
à-vis third parties.

Both sides were in agreement during the proceedings to submit these matters to a joint audit (ACM
paragraph 62, GCM paragraph 4.27, and GR paragraph 3,154). This audit was carried out in respect
of the sum total of Aminoil's liabilities by the London and New York branches of the accounting firm
of Peat, Marwick, Mitchell & Co., who are the regular auditors of Aminoil's books on behalf,
respectively, of the Government and of the Company. Their Joint Report, dated 30 October, 1981, was
duly furnished to the Tribunal which will have occasion to revert to it (infra, paragraph 172). In this
Report (p. 14) the Accountants say :

"We have spent considerable time assessing and reviewing the various figures produced and in
particular the liabilities referred to in the report of the Inventory Committee appointed by the
Government. We have not been able to verify or reconcile completely all the various figures
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produced, but we have been able to reach broad agreement. The areas of difference between us are
mostly of an immaterial amount or are differences concerning the basis of valuation. We consider
that, in view of the amounts involved and of the nature of the differences between us, no point
would be served in attempting* to arrive at a closer agreement."

Accordingly, the Tribunal has gone by the figures of this Joint Report, adopting their mean where
they differ.

(B)(B) The claim of "bad oil-field prThe claim of "bad oil-field practiceactice""

The Government of Kuwait makes a financial claim against Aminoil based on an allegation
according to which the Company was said to have failed in respect of certain usages applicable to
the technological operation of the undertaking. These usages make up a body of rules that may be
called in a general way the rules of "good oil-field practice".

An initial distinction must be drawn with reference to the juridical character of the rules the
infraction of which is alleged: they can either emanate from the legislative or regulatory power of
the State, or be embodied in the contracts of Concession. In the latter case they have a contractual
character, and make reference to professional standards and practices traditionally of general
acceptance. Historically as regards Kuwait, the case is one of the original contractual provisions of
the 1948 Concession, slightly modified as to their wording by subsequent amendments to it, but
without substantial alteration - (Article 2(C) of 1948; Article 8, paragraphs (3) and (6) of 1961; and
Article 6 of the First Part of the First Annex to the July 1973 Agreement). The standards
contemplated by these provisions are professional ones : "in work-manlike manner", "appropriate
scientific methods", "all reasonable measures", "according to good oil-field practice", etc. It was only
at a late date that Kuwait introduced any legislation - (Law n° 19 on the Conservation of Petroleum
Resources - see GM App. IV.1) - and still later that Regulations on that matter were issued by the
Minister of Oil, in 1974, to be applied only in 1976 however, and on a trial basis of 6 months before
coming officially into force.

These provisions instituted a detailed and strict regime not suited to the special conditions of
Aminoil's undertaking; but subsection 4 of Section 1 of Part E of the Regulations provided for a relief
procedure, under which Aminoil had made applications that were in the course of consideration at
the moment of the take-over. The correspondence between Aminoil and the official Kuwait technical
services shows that the Company's conduct in its relations with the Administration over this
legislation could not be faulted.

There remains for consideration the behaviour of the Company regarding those general standards
of practice with which the relevant contractual provisions, as mentioned above, were concerned.

It must first of all be noticed that never, during the whole period of the Concession, was any
complaint of failure proffered by the Kuwait authorities against the Company. Even allowing for the
inevitable delays for installing in a newer State the technical services requisite for the supervision
of the concessions, this fact raises an extremely strong presumption that the conduct of Aminoil had
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been correct. This presumption is further reinforced by the fact that all its oil-field operations were
carried on by agreement and in common with another oil Company - Getty - which also functioned
in the Divided Zone (see Section II, paragraph (xxii) above) under a Concession from, and subject to
the super-intendance of Saudi Arabia - and that Aminoil's operations never gave rise to any criticism
coming from Getty or the Saudi Arabian authorities. If the various obligations to report, which were
incumbent on the Company under the contracts of Concession, are taken into account, as well as the
supervisory powers available to the concessionary Authority, it has to be concluded that the latter
was in possession of all the means of being perfectly well informed.

There is a further necessary general observation: the standards governing the practices which
should prevail in an oil-field undertaking must inevitably possess a considerable element of
flexibility; and it scarcely needs saying that they undergo an evolution in the light of scientific
progress. This was considerable between 1954 (when exploitation by Aminoil began) and 1977. Such
an evolution is also influenced by certain economic factors. Standards concerned with safety, and
the protection of human life, have an absolute character, - but it cannot be so with standards for the
exploitation, in the economically most rational way, of natural resources. Thus, expenditures that
would be quite unjustified when the barrel of oil was worth little more than a dollar, become normal
when it rises to thirty dollars.

Passing now to the criticisms advanced in respect of Aminoil's operations, and in order to assess
these more concretely, two groups of installations must be distinguished - on the one hand surface
installations exclusive of wells, but including refineries; and, on the other, the oil wells themselves.

As regards the surface installations -conduit pines, reservoirs for stocking, refinery and sundry
other plant - the objection made by the experts who were consulted by the Government was not that
these installations were not in a fit state to function at the date of the take-over, - nor could it have
been, for these installations went on functioning after that date, and in the same condition as before
- a condition which had not called forth any expression of disapproval from the competent
governmental services. The objection made by the experts called by the Government was that one
of the components of the refinery (the desulphurizer) worked unsatisfactorily in a refinery itself of
inferior design. In this connection is certainly not possible to impute any lack of factual information
to one of those experts, for it was his own business undertaking which had carried out the task of
planning and executing the work on the component and plant concerned. However, such objectivity
in the giving of evidence would have been more convincing if it had not been at the expense of his
former clients.

The Tribunal believes that the Management of Aminoil was extremely anxious to keen its
expenditures down to the minimum - (thus the general look of the plant would not have given an
impression of opulence) - and also, as much as practicable, to defer putting important works in band
until a later date. That was why the Company took the initiative of requesting that, in the assessing
of the reasonable return the allocation of which it was asking for in the course of the 1976-1977
negotiations, there should be included at least a part of the amounts that would be needed for
investments of which the State would ultimately be the chief beneficiary. But no quarrel can be
picked with the Company for operating under a regime of some austerity when a similar
restrictiveness was being forced upon it in respect of its own final profits.

It was however, with the topic of oil-well construction and maintenance that the written and oral
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proceedings, and the testimony of the witnesses and experts of the Parties, was mainly concerned.
Here, the Government's contentions did not, as in the case of the surface installations just
considered, stop at alleging that the oil-well equipment was not in a condition that could be called
brilliant. The allegation was that the oil-well casings both in themselves and as to their upkeep
against corrosion; the defective sealing off of wells the working of which was in suspension; the
delays in repairing leaking wells, etc. - had collectively caused a major deterioration in one of the
oil-reservoirs (at First Eocene level) by means of infiltrations of external water of a high degree of
salinity. These infiltrations had not only led to a faster deterioration of the wells, and an increase in
the costs of treating and refining the oil raised, but bad also, by reason of the abnormal quantity of
water coming into the deposit of oil, resulted in the loss of a large volume of otherwise recoverable
oil, and/or to the considerable expenditure required for such recovery, in particular by the sinking
of new wells in order to work deposits cut off from the main mass by the abnormal level of the
water.

Substantial expert reports, and the oral evidence of witnesses and experts called by both sides, were
devoted to this matter, which puts in issue the correct running of the oilfields, back to a somewhat
remote date between 1954 and 1962.

On the legal plane the question is one of establishing whether, at the time of the alleged bad oil-field
practices, these practices were such as to be inconsistent with the course that should have been
followed by a skilled and circumspect operator. The Tribunal considers that this has not been
affirmatively established, - and that is the essential point. Moreover, if there existed in this First
Eocene reservoir a large quantity of water rich in chlorides, it has not been denied that the level
concerned has an extremely complicated geomorphic structure. The levels above it (the Dammam
formation) seem to have characteristics that can lead to infiltration despite all the precautions that
can be taken by the concessionaire.

The most that might be allowable in the light of the technology of today, and of the present price of
oil, would perhaps be to regret that some extra care was not taken over certain of the operations of
more than twenty years ago. But this could in no way affect the fundamental finding that neither a
departure from the standards applicable at that time, nor the nexus of cause and effect between the
practices followed and the actual condition of the oil reservoir concerned, has been established.

The Tribunal is satisfied as to the impartiality and thorough knowledge of the experts whose views
were placed before it in regard to a multiplicity of technical questions, turning in particular on the
salinity and external presence of the water; the effects of the presence of that water; the size of the
oil deposits lodged in the reservoir, etc... If these assessments reflect serious divergences of view,
these are not due to any lack of qualifications on the part of those who support them, any more than
to a want of rigour, but to the complexities of the subject and to the impediments to scientific
development that exist even to-day.

The multiplication of expert opinions could only bear witness to the difficulties and limitations
involved. In these circumstances the Tribunal considers that it is not called upon to conduct an
independent investigation of its own, as one of the Parties has suggested.

The Tribunal therefore disallows the Government's claim under this head.
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SECTION VII. The question of IndemnificationSECTION VII. The question of Indemnification

1.1. Principles and MethodsPrinciples and Methods

The Tribunal notes in the first place that there is a very considerable gap between the amount of
the claim made by the Company following upon Decree Law n° 124, and the offer made by the
Government. The latter maintains that, all in all, it owes no more to the Company than the "net book
value" of the assets transferred to the State. The Company on the other hand calculates the amount
of the payment due to it by bringing in all the revenues which it would have received up to the
expiry of the concessionary period, - these revenues being quantified on the basis of the 1961
Agreement by means of projections as to the amount of oil produced, the cost of producing it, and
the price of oil during the period 1977 - 2008.
Before going into this question as a matter of law, the Tribunal will make certain general
observations.

The determination of an indemnification has always presented technical difficulties. This has been
the case in regard to indemnifications due in consequence of illicit acts, where it is as the equivalent
of a restitutio in integrum that the calculation is in principle effected. But it has been so especially
for indemnities due in consequence of acts of expropriation or of legitimate nationalisations.
Indeed, in this last case, the difficulties are added to by controversial questions of foreign
investments, and operations involving an important economic complex. Since the end of the 19th
century, every kind of economic, moral and ideological consideration has been put forward by "host"
countries in the endeavour to keep in their own hands the evaluation of the indemnifications due,
and to reduce them to the minimum or nothing. When the international political outlook was
favourable, the investing States espoused more or less energetically the claims of their nationals
and, at least on the level of principle, upheld the rule of equivalence in monetary terms to the value
of what had been taken.

Since the end of the second World War, nationalisations have multiplied, and have given rise to
much regulation by Convention, but to few arbitrations. Through decolonisation and the
development of older countries that were never colonised, or became independent much earlier, a
"Third World" has emerged, dominating the debates in the United Nations. This has led to the
adoption of numerous General Assembly Resolutions which, with few exceptions, have more often
than not been the occasion of confrontations between the older investing countries, reduced to a
small numerical minority, and large majorities of newer countries wanting to render
nationalisations as easy as possible.

Many regulations agreed upon by Convention have also been arrived at during this period,
particularly in the field of nationalisations in the petroleum industry; and it has been sought to
maintain that these furnish a body of precedent from which it is possible to deduce rules of
customary international law. This important matter will be reverted to later.

First however, a caveat of a general kind must be entered concerning the succession of events taking
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place on the world plane in the petroleum industry since 1971, which have been abundantly
invoked in the course of the present case. These events, in their totality, have undoubtedly
constituted an important general historical episode because of their political and economic
repercussions. They call for appraisals of every kind, political, moral, economic and ideological, all
of which are quite outside the competence of the Tribunal. These events have led to the frequently
progressive elimination of foreign investments from producing countries. The final result of the
nationalisations concerned is today secured as a matter of law, and is no longer contested. This
consolidation has resulted from consents given by the interested Companies, and sometimes by the
States they belong to. These facts do not compel the conclusion that, at the time when it was taken,
each of these measures (the combined effect of which has led to the now existing situation) was
then necessarily in conformity with the obligations incumbent on the State instituting Them. This
Tribunal is not however called upon to pronounce on such matters, alien to the present litigation.

What the Tribunal does have to do - as was provided in the Arbitration Agreement and was stressed
by the Parties in the course of the proceedings - is to decide according to law, signifying here
principally international law which is also an integral part of the Law of Kuwait. The Tribunal will
first indicate the general legal rules applicable to the case, and will then enquire into the
circumstances intrinsic to it.

A.A. The applicable generThe applicable general rulesal rules

The most general formulation of the rules applicable' for a lawful nationalisation was contained in
the United Nations General Assembly Resolution n° 1803 (XVII) of 14 December, 1962, on Permanent
Sovereignty over Natural Resources, Article 4 of which provides that
"Nationalisation, expropriation or requisitioning shall be based on grounds or reasons of public
utility, security or the national interest which are recognised as overriding purely individual or
private interests, both domestic and foreign. In such cases the owner shall be paid appropriate
compensation, in accordance with the rules in force in the State taking such measures in the
exercise of its sovereignty and in accordance with international law."

This text which obtained a unanimous vote in the

General Assembly, codifies positive principles, recognised by the Constitution and Law of Kuwait,
that have not been contested in the present proceedings. It calls for a concrete interpretation of
the term "appropriate compensation". Other disputes have long since turned upon different terms
such as "fair", "just", "equitable", not to speak of "adequate", "effective", "prompt", etc. There are
indeed, several tendencies, all appealing to the same principle, one of which however reduces
compensation almost to the status of a symbol, and the other of which assimilates the compensation
due for a legitimate take-over to that due in respect of an illegitimate one. These tendencies were in
mutual opposition in the United Nations when the Resolutions following n° 1803 were voted, none
of which obtained unanimous acceptance, and some of which, such as the Charter of the Economic
Rights and Duties of States, have been the subject of divergent interpretations.

The Tribunal considers that the determination of the amount of an award of "appropriate"
compensation is better carried out by means of an enquiry into all the circumstances relevant to the
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particular concrete case, than through abstract theoretical discussion. Moreover the Charter of the
Economic Rights and Duties of States, even in its most disputed clause (Article 2, paragraph 2c) -and
the one that occasioned reservations on the part of the industrialized States - recommended taking
account of "all circumstances" in order to determine the amount of compensation - which does not
in any way exclude a substantial indemnity.

Careful consideration of the circumstances proper to each case sometimes enables certain
difficulties to be set aside. Thus the opposition manifested by some States to any but the most
incomplete compensation may be explicable on the basis that their object is to do away with foreign
investments entirely, because they do not welcome foreign capital and are even less favourable to
investing abroad themselves. What they want is to break loose from the round of foreign
investment; and it can be concluded that in their own mutual relations inter se such States apply
very restrictive rules in the matter of compensation.

But as regards States which welcome foreign investment, and which even engage in it themselves, it
could be expected that their attitude towards compensation should not be such as to render foreign
investment useless, economically. In this respect it is not disputed that Kuwait is a country favouring
foreign investment, and itself an important investor abroad. The Tribunal does not intend either to
examine, or resolve the complex of juridical problems created by the fact that there are some States
that are motivated by very different sets of conceptions about foreign investment, possibly involving
within the framework of the international community what the International Court of Justice has
called an "intense conflict of systems and interests" (Barcelona Traction, etc., case, I.C.J. Reports 1970,
p. 48, paragraph 49). The Tribunal will therefore confine itself to registering that in the case of the
present dispute there is no room for rules of compensation that would make nonsense of foreign
investment.

This is a fundamental precept. It is pertinent during the life-time of a concession; it is equally
pertinent when a concession comes to an end. Compensation then, must be calculated on a basis
such as to warrant the upkeep of a flow of investment in the future.

Both Parties to the present litigation have invoked the notion of "legitimate expectations" for
deciding on compensation. That formula is well-advised, and justifiably brings to mind the fact that,
with reference to every long-term contract, especially such as involve an important investment,
there must necessarily be economic calculations, and the weighing-up of rights and obligations, of
chances and risks, constituting the contractual equilibrium. This equilibrium cannot be neglected -
neither when it is a question of proceeding to necessary adaptations during the course of the
contract, nor when it is a question of awarding compensation. It is in this fundamental equilibrium
that the very essence of the contract consists.

For assessment of that equilibrium itself, and of the legitimate expectations to which it gives rise, it
is above all the text of the contract that signifies, and it is of moment that this text should be precise
and exhaustive. But it is not only a question of the original text; there are also the amendments, the
interpretations, and the behaviour manifested along the course of its existence, that indicate (often
fortuitously) how the legitimate expectations of the Parties are to be seen, and sometimes seen as
becoming modified according to the circumstances.

It is on the footing of these general principles that the Tribunal will now enquire into the
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circumstances specific to the case of Aminoil.

B.B. Circumstances specific to Aminoil's caseCircumstances specific to Aminoil's case

The first and principal question is to ascertain on what basis Aminoil's compensation is to be
evaluated. Some long-term concessionary contracts expressly provide for the possibility of a
termination prior to the maturity of the concession, and therefore regulate the conditions of it; but
this is not so as regards Aminoil's Concession. In order to resolve certain of the problems produced
by the nationalisation, the Parties to the present litigation have, up to a point, derived instruction
from the rules provided by the Concession for its termination at the end of its period of 60 years
(see Section VI, paragraph 117).. The most important of these was Article 13 of 1948 which provided
that at the expiry of the Concession, the entire undertaking should be "handed over to the Shaikh" -
i.e. the Government - "free of cost" - that is, without compensation. Since, however, this is not
appropriate to the present circumstances, the factors that have to be taken into account for the
indemnification of Aminoil have still to be determined. In order to do so, the Tribunal will consider
the arguments of the Parties in turn, which will lead it progressively to define its own position, to
be reverted to later.

On behalf of Aminoil, it has been shown that there was a choice between two methods :

(i) - a method based on the sum total of the anticipated profits, reckoned to the natural termination
of the Concession, but discounted at an annual rate of interest in order to express that total in terms
of its "present value" on the day when the indemnification is due; and without taking account of the
value of the assets that would have been transferred to the concessionary Authority, "free of cost",
upon that termination;

(ii) - a method whereby total anticipated profits are counted and discounted in the same way over
a limited period of years only, but taking countervailing account of the value of the assets (for this,
Aminoil furnished examples of results calculated over ten year periods).

Subject to what is stated later as to the system for determining the annual profits involved, the
Tribunal agrees in principle that both of the methods suggested by Aminoil are acceptable, and can
be checked against each other. But, while aware that the first method may have been adopted in
certain arbitrations, the Tribunal considers that in effecting a general evaluation, it is preferable to
employ a combination of methods, according to the different factors that have to be taken into
account. Moreover, the Tribunal disagrees with Aminoil's assumptions and calculations on two
basic points. In this connection the Company has furnished an estimate on the lines of the principle
of a restitutio in integrum founded on the assumption that the Concession should have continued
for its full term under the contractual conditions fixed in 1961, without modification. This
calculation is based on a projection of the quantities of oil recovered, the prices, the costs of
production, and the operations to be undertaken until the end of concession. The Company has also
produced its estimate of the value of the assets, in case the Tribunal should choose the second
method.

The two basic points on which the Tribunal differs from Aminoil's position are as follows :
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(a) - First,in respect of the foundation for the calculation of anticipated profits, which Aminoil takes
as being exclusively the financial arrangements of 1961, the Tribunal has already found in Section
IV above, both that the 1973 Agreements were valid, and that something is owing to the Government
on Abu Dhabi account. Not only is no refund due of moneys paid to the Government under the
1973 arrangements, but the latter are also a component of the present "legitimate expectations"
of the Company. Even more pertinent, the negotiations between the Parties about the application
of the Abu Dhabi Formula involved a recognition of the principle of a monetary obligation to the
Government, and of a modification for the future of the financial relations of the Parties. It is
therefore on a combination of these data not on those of 1961, that the indemnification of the
Company must be proceeded to.

(b) - Next - and this constitutes the second aspect of the difference between the Tribunal's and
Aminoil's positions - the Tribunal cannot accept the projections as to the future of the petroleum
industry based on the consultations of experts that the Company has relied upon. These have been
criticized by the Government. If, however, the Tribunal does not accept them, this is not because
they include speculative elements, since all methods of assessment, whatever they may be, will do
that. It is because the Tribunal thinks that in the present case, as will be shown later, the Parties
adopted a different conception in the course of their relations and negotiations, - namely that of the
reasonable rate of return. This it is, therefore, that must guide the Tribunal.

On behalf of the Government, it was maintained that the only compensation Aminoil was entitled
to claim must be determined by precedents resulting from a series of transnational negotiations and
agreements about compensation. These precedents, so it was said, had instituted a particular rule,
of an international and customary character, specific to the oil industry. Attention was called to the
fact that a number of nationalisations of oil concessions had occurred in the Middle East, and
elsewhere in the world, in the years 1971-77. However, the solutions adopted in the case of these
precedents were not identical but had certain common features: the compensation granted was
very incomplete and had reference only to the "net book value" of the redeemable assets. These
precedents, it was claimed, had generated a customary rule valid for the oil industry - a lex petrolea
that was in some sort a particular branch of a general universal lex mercatoria. That was why
Kuwait, in the course of the 1977 discussions, had offered no more than the net book value of the
redeemable assets as compensation for the expropriation.

The Tribunal cannot share this view, for reasons of fact, as of law.
As regards reasons of fact - it must be noticed that the overall results of negotiations about
compensation are, more often than not, complex. They do not simply comprise the payment of an
indemnity but also include bilateral arrangements of every kind - contracts of service, long term
supply, contracts covering particular benefits, etc. Such contracts have not all been made public, and
even the amounts of compensation paid and the method of computing them are not always known
with certainty. What is certain is that in addition to the compensation, a preferential relationship
was often instituted or maintained between the State and the foreign entity concerned (whereas in
the case of Aminoil all relations were severed). It would be difficult to express in figures the value
in terms of money of these preferential arrangements; for the advantages they bring depend on
the structuring and policy of the former concessionaire Company. What can be affirmed is that the
advantages for major integrated-concerns are often considerable. But even if such relations had
been maintained for the benefit of Aminoil, their value could not have been the same because of
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the modest dimensions of that undertaking, not similarly integrated economically. At the most, it
might be possible to go so far as to say that certain large transnational groups may have preferred
compensation that had no relation to the value of their undertaking, if it was coupled with the
preservation of good relations with the public authorities of the nationalising State with, possibly,
resulting prospects for the future giving promise of greater worth than the compensation forgone.

As regards the reasons of law -

(i) If reliance is to be placed on the precedents just mentioned - and always supposing them to be
conclusive about the order of size of the indemnity (which, as has been seen, they are not) -it would
still be necessary for them to constitute an expression of the opinio juris - (North Sea Continental
Shelf case, I.C.J. Reports 1969, p. 45, paragraph 77). But, as it happens, the conditions in which
these compensation agreements were concluded were peculiar, and the documentation submitted
to the Tribunal brings out certain relevant aspects of the matter. These are : the circumstances in
consequence of which the concerted petroleum policy of OPEC as from 1973 had to be taken into
account ; the progressive character of the steps taken; the crucial preoccupations of concessionaire
Companies to ensure the continued supply of petroleum products to consumers; and the passivity
of the importing States. All this led the major transnational Companies to accept de facto what the
exporting countries demanded. It can be maintained that such acceptance was wise -but it would
be somewhat rash to suggest that it had been inspired by juridical considerations: the opinio juris
seems a stranger to consents of that type.

(ii) Such consents were given under the pressure of very strong economic and political constraints;
and in connexion with the consents given by Aminoil, the Tribunal has already considered whether
these constitute a case of "duress", leading to invalidation, and has given a negative answer.
Speaking generally, it can be held that the consents given in the course of this period were not
obtained by means amounting to duress, and they were valid and final. But the economic pressures
that lay at the root of them had nothing to do with law, and do not enable them to be regarded as
components of the formation of a general legal rule. A juridical entity has the faculty, even in the
case of pressure exercised through economic constraints, to handle its own business affairs in such
a way as to produce concrete valid results; but it cannot be claimed that such dealing is apposite for
generating general rules of law applicable in other cases too.

The Tribunal now comes to the basis on which the evaluation of the legitimate expectations of
Aminoil must proceed. There exist, as well in the contract of Concession as in the attitude of
Aminoil, indications concerning this, which it is right to recall and describe.

To start with, as was mentioned earlier in connexion with Aminoil's nationalisation, whereas the
contract of concession did not forbid nationalisation, the stabilisation clauses inserted in it (and
equally - by 1977 - not forbidding that) were nevertheless not devoid of all consequence, for they
prohibited any measures that would have had a confiscatory character. These clauses created for
the concessionaire a legitimate expectation that must be taken into account. In this context they
dissipate all doubts as to the strength of the respect due to the contractual equilibrium.

But above all, account must be taken of the position of Aminoil in its relations with the Government
of Kuwait. From the time when its rate of production reached a satisfactory level, Aminoil was in
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the position of an undertaking whose aim was to obtain a "reasonable rate of return" and not
speculative profits which, in practice, it never did realise. As stated earlier it was threatened with
two dangers. One was not to be able to dispose of products the high net cost of which made their sale
on the market difficult; and the other was to have to agree to payments to the Government of Kuwait
that did not allow the Company to ensure the viability of the enterprise. The persistent desideratum
of its representatives was to see the prospect of retaining for it a reasonable rate of return. It was
on this note that it opened the negotiations of 1976-77, and in the light of this expectation that
appropriate compensation has now to be assessed.

It is correct to say that the attitudes taken up by a party over the long course of a negotiation that
eventually breaks down cannot be made the basis of an arbitral or judicial decision. But there is no
question here of facing Aminoil with the latest proposals it made in 1977 in a final effort to come to
terms. The point is simply to register the fact that, over the years, Aminoil had come to accept the
principle of a moderate estimate of profits, and that it was this that constituted its legitimate
expectation.

There are not wanting indications given by Aminoil as to what could be a reasonable rate of return.
They appear in particular in a letter of 28 July, 1972 (GCM App. VI.9 and "Notes on Meetings of 12
and 13 May, 1973" GCM App. VI.1), and in the opening proposals for the 1976 negotiation (AR Vol. V,
Exh. 12). Moreover, in the Second Part of the First Annex to the July 1973 Agreement, Section V, it
was stated that :
"Any future discussions between the Government and the Company regarding concession
provisions will take into consideration that the Company should not be denied a reasonable
opportunity of earning a reasonable rate of return (having regard to the risks involved) on the total
capital employed in its business attributable to Kuwait."

Here three points need to be brought out
(i) - Assuming that a normal level of profits has been determined having regard to the total capital
invested, it would be ordinary business practice in the case of a concession intended to last, to add
a reasonable profit margin that would preserve incentives, and allow for risks whether commercial
or technological. But this necessity disappears when it is a question of deciding on the amount of
compensation due for a concession that has already been terminated, - for in that event the risk (for
the concessionaire) has ex hypothesi vanished.

(ii) - As regards a Concession which provides that, ultimately, all the installations and assets are
to be handed over to the concessionary Authority "free of cost", it would be normal that at least a
part of necessary current investment should be effected out of profits. Such was the position -fair
in principle - of Aminoil at the start of the 1976 negotiations, and that was why, for the Company,
the reasonable return of which it was claiming the benefit had to include an amount for operations
that would ordinarily prove indispensable. But again, this point has not much relevance when the
Concession has come to an end.

(iii) — A third point is that in the present case the reasonable rate of return has to be determined for
two distinct purposes. First, in connection with the Abu Dhabi Formula, over the period stretching
from 1 January, 1975 to 19 September, 1977, - this is a period for which the profits of Aminoil's
undertaking are known, and in respect of which, it is not necessary to provide for the financing
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of works that were never carried out, or for what would constitute an incentive for further
development. Secondly, the reasonable rate of return, assessed on a somewhat more liberal scale,
constitutes one of the elements of compensation.

Having thus described the place occupied by the notion of a reasonable rate of return in the
indemnification of Aminoil, the Tribunal must now indicate what principles are, in its view, valid
for determining the compensation due in respect of the Company's assets. As the Tribunal has stated
earlier, it considers it to be just and reasonable to take some measure of account of all the elements
of an undertaking. This leads to a separate appraisal of the value, on the one hand of the
undertaking itself, as a source of profit, and on the other of the totality of the assets, and adding
together the results obtained.

As regards deciding on a method for valuing the physical assets, it is not possible to postulate any
absolute rule. Doubtless it is necessary in all cases to consider the value of the assets as at the date
of transfer, taking due account of the depreciation they have undergone by reason of wear and tear
and obsolescence. But in general, only values for accounting or taxation purposes can be utilized -
and they must always be reasonably arrived at. Thus, the method called that of the net book value
may be suitable when it is a case of a recent investment, the original cost of which was not far from
that of the present replacement cost. But when that is not so, other methods are indicated.

This leads to a last general observation, touching upon the combined evaluative problems
concerning Aminoil. If these problems had arisen in concreto in a stable economic world, it would
be possible to express matters in terms of some given monetary unit - for instance to regard the
dollars of 1948 and succeeding years as being assimilable to those of 1977 or 1982. But the
proportions assumed by world inflation must lead to appraisals that are more in line with economic
realities, and the determination of an indemnification cannot be tied down to the inflexible
consequences of a purely monetary designation. That is why, in calculating the value of depreciating
assets, it would be unfair to settle it on the basis of a superannuated cost consisting of the original
purchase price, when that price has no relation to the actual present cost.

One of the most pertinent economic considerations justifying the profits claimed by the countries
producing non-renewable oil or other minerals, is that these profits are not truly in the nature of
income, but represent a capital value, since the State must aim at reconstituting the worth of the oil
or mineral deposits against the day when these will be exhausted. But it is no less of a necessity for
the oil or mining undertaking to reconstitute in real terms the capital value of the investment it put
into it. Such an undertaking can in no way be assumed to go out of business at the end of its
Concession: it must carry on elsewhere or in another form. It must re-invest.

Moreover, the need not to neglect the economic effects of inflation goes beyond the case of assets
liable to depreciation. For instance, in the course of the oral proceedings, different appraisals were
made, bringing in various factors expressed in money terms and stretching from 1948 to 1977 -
being either added together or compared. But for such calculations to be in point they must be
carried out on the basis of components expressed in units having a comparable economic
signification, and if it were thought necessary to arrive at the total figure of the capital invested by
Aminoil in its undertaking, it would be appropriate to do so without holding the dollars of 1977 to
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be equivalent to those of 1948.

The Tribunal has to point out that the general principle of the preservation of the value of money
which has just been discussed is consistent with the spirit of the contract of Concession and, grosso
modo, with the attitudes of the Parties, in particular during the petroleum crisis after 1973; in the
negotiations for the revision of the Concession; and in the proceedings before the Tribunal. Thus
the original (1948) Concession contained a "gold clause" (Article 3(h)) the text of which will be found
in Section II, paragraph (xxiv) supra. A similar preoccupation with expressing values for economic
transactions in a manner independent of purely monetary fluctuations is equally apparent in the
politics of petrol prices. Such was the case at the level of the Gulf States and the major oil Companies
in respect of the Geneva Agreement of January 1972 which adopted the principle of adjusting oil
revenues by reference to a "basket of currencies". It was the same in the relations between Aminoil
and Kuwait: for the July 1973 Agreement on the one hand cancelled Article 3(h) of the 1948
Concession containing the "gold clause" (see head (7) of the First Part of the First Annex to the 1973
Agreement), -and, on the other hand (Article 2(2) (v) of the main Agreement), took account of "the
purchasing power or real value of revenues related to oil exported from Kuwait".

This need for stability is such that in the present proceedings the Government of Kuwait has argued
that in the event of the 1973 Agreement not being held applicable, and of the relations between the
Parties remaining governed by the 1961 Agreement, the Tribunal ought, even in the absence today
of any "official United States Government purchase price" for gold (see Article 3(h) of 1948), to have
reference to other equitable standards in order to replace that official price. But this problem is no
longer actual, since the Tribunal has found that the 1973 Agreement was applied by the two Parties
up to the end of the Concession. However, the position taken up by the Government on the subject
remained significant, - and if the correspondence exchanged between the Parties, and the minutes
of their meetings are looked at, it can be seen that inflation had an important place in their
discussions. Especially in the negotiations of the years 1976 and 1977, did Aminoil adjust its
proposals to take account of it. The Government sometimes discussed from this point of view the
evaluations that were made, and did not reject the principle (AR Vol. V, Exh. 14, p. 3; Exh. 18, p. 2;
Exh. 21, p. 6; Exh. 22, p. 1; and Exh. 30, p. 6).

The Tribunal has not overlooked the fact that there may be different ways of assessing the levels of
inflation. As regards the payments made by Aminoil under the 1973 Agreement, or any to be made
under the Abu Dhabi Formula, these have, by reason of the method of calculating them, been
automatically indexed on the petroleum products market in the Gulf States. In the compensation to
be paid to Aminoil, it would be natural to take account of the progress of inflation generally, and in
particular by reference to the price of refined petroleum products on the American market.

2. the Figures2. the Figures

In order to calculate the amount of the indemnification due, the Tribunal has available to it
numerous elements furnished by the Parties and by the experts they have commissioned for that
purpose. In particular, the Tribunal has had available to it the Joint Report dated 30 October, 1981,
referred to in paragraph 120 above. This Report had been the subject of head X of the Order of the
Tribunal of 1 July, 1981, which stated
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"The Tribunal takes note of the mutual intention of the Parties to direct their respective accountants
to produce, if possible, a joint report on questions of quantum or, if this is not possible, to produce
separate reports for the Tribunal before 1 November."

Having given careful consideration to this Report and to the analyses, statements and counter-
statements to be found in the written proceedings and furnished by Counsel and experts during the
oral hearing, the Tribunal is persuaded that it is not indispensable for the final adjustment of the
present case to hear the Parties again on matters of quantum, and the Parties were so informed in
a communication from the Secretary of the Tribunal. Where there are differences between the
accounting firms above-mentioned, the Tribunal has taken the mean of the two totals indicated.

The Tribunal has however determined for itself certain factors in respect of which it did not possess
any data as numerically worked out as those that are included in the above-mentioned Joint Report.
As regards these factors the Tribunal had a choice between various alternatives the merits of which
were comparable although they could lead to different results. Where this was the case, the
Tribunal has taken each of these factors into account within the global conspectus of a balanced
indemnification.

The Tribunal must now first determine the balance-sheet of the financial rights and obligations of
the Parties as at 19 September, 1977. It will then be possible to determine the situation at the date
fixed for the carrying out of this Award. The state of the Parties' rights and obligations as at 19
September, 1977 involves examining seriatim their respective debts and credits at that time.

The debts of Aminoil -

(1) Under the 1973 Agreement, Aminoil still owed, on 19 September, 1977, and amount as to which
there is a slight difference of view between the two sets of accountants, - $33,210,000 as against
$31,247,000. Taking the mean between these two figures gives $32,228,500. No difficulty of interest
on this amount, nor of inflation, arises, since it is basically founded on the price of petrol, and only
becomes payable after 19 September, 1977.

(2) the Application of the Abu Dhabi Formula, resulting from the decisions collectively taken in
mid-December 1974, does not have to be contemplated until, at the earliest, January 1975. Here, a
balanced appraisal of the circumstances leads the Tribunal to fix $10 million as a reasonable rate of
return for Aminoil given the fact that the important works which were to have been carried out by
the Company in the near future, and, financed, at least partly, out of the profits of the undertaking,
ceased to be a charge on it. This total (of 10 million), valid for the year 1975, must be increased by
10% per annum to take account of inflation; but, allowing this return for only 261 out of 365 days in
1977, the amount for that year is $8,652,000 - say $29,652,000 for the three years 1975-77 inclusive.
This sum is deductible against the total profits going to Aminoil in those three years. As to these,
the Joint Report of the accountants gives two fairly close figures, of which the Tribunal has taken
the mean - say $101,615,000. Deducting from this the above mentioned $29,652,000, an amount of
$71,963,000 is shown as due from Aminoil under the Abu Dhabi Formula. For this total, inflation
does not have to be allowed for, since this is already reflected in the price of oil. Nor does it call
for the allowance of interest, if the late date of the opening of the negotiations proper is borne in
mind, together with the practice of the Government of Kuwait of not requiring payment of interest
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in cases of this kind - see the evidence of Dr. Nurredin Farrag (GCM App. II.V, p. 12).

(3) Finally, with reference to the liabilities of Aminoil to third parties, discharged by the
Government, the two Parties being in agreement about the principle, the figures given in the
accountants' Joint Report ($19,114,000 and $18,585,000) will be taken at their mean by the Tribunal
- say $18,849,500.

Thus, the total liabilities of Aminoil as at 19 September, 1977, come to $123,041,000.

Amounts due to Aminoil -

(1) These are made up of the values of the various components of the undertaking separately
considered, and of the undertaking itself considered as an organic totality - or going concern -
therefore as a unified whole, the value of which is greater than that of its component parts, and
which must also take account of the legitimate expectations of the owners. These principles remain
good even if the undertaking was due to revert, free of cost, to the concessionary Authority in
another 30 years, the profits having been restricted to a reasonable level.

(2) As regards the evaluation of the different concrete components that constitute the undertaking,
the Joint Report furnishes acceptable indications concerning the assets other than fixed assets. But
as regards the fixed assets, the "net book value" used as a basis merely gives a formal accounting
figure which, in the present case, cannot be considered adequate.

(3) For the purposes of the present case, and for the fixed assets, it is a depreciated replacement
value that seems appropriate. In consequence, taking that basis for the fixed assets, taking the order
of value indicated in the Joint Report for the non-fixed assets, and taking into account the legitimate
expectations of the concessionaire, the Tribunal comes to the conclusion that, at the date of 19
September, 1977, a sum estimated at $206,041,000 represented the reasonably appraised value of
what constituted the object of the takeover.

(4) According to the above mentioned data, the sum total of the amount due to Aminoil as at 19
September, 1977, comes to $206,041,000 less the liabilities of $123,041,000, that is to say $83,000,000.
This represents the outcome of the balance-sheet of the rights and obligations of the Parties as at 19
September, 1977.

(5) In order to establish what is due in 1982, account must be taken both of a reasonable rate of
interest, which could be put at 7.5%, and of a level of inflation which the Tribunal fixes at an overall
rate of 10%, - that is to say at a total annual increase of 17.5% in the amount due, over the amount
due for the preceding year.

(6) Capitalizing the above-mentioned figure of $83,000,000 at a compound rate of 17.5% annually,
gives the amount specified in the Operative Section (Dispositif) below.

SECTION VIII. OPERASECTION VIII. OPERATIVE SECTION (DISPOSITIF)TIVE SECTION (DISPOSITIF)
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179. For these reasons,
THE TRIBUNAL, unanimously, having regard to all of the above mentioned considerations,

AWARDS to Aminoil,

THE SUM OF ONE HUNDRED AND SEVENTY NINE MILLION, SEVEN HUNDRED AND FIFTY
THOUSAND, SEVEN HUNDRED AND SIXTY FOUR UNITED STATES DOLLARS ($179,750,764)
calculated on the basis of being payable on 1 July, 1982.
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Carbon dioxide equivalent (CO2eq)
The amount of carbon dioxide (CO2) emissions that would 
cause the same warming over a given time horizon as an 
emitted amount of greenhouse gases.

Fossil fuel production
A collective term used in this report to represent processes 
along the fossil fuel supply chain, which includes locating, 
extracting, and processing, and delivering coal, oil, and gas  
to consumers.

Government plans and projections (GPP)
A global pathway of future fossil fuel production estimated 
in this report, based on the compilation and assessment of re-
cent national energy plans, strategy documents, and outlooks 
published by governments and affiliated institutions. This 
term was formerly called the “countries’ plans and projec-
tions (CPP)” pathway in the 2021 PGR.

Greenhouse gases (GHGs)
Atmospheric gases that absorb and emit infrared radiation, 
trap heat, contribute to the greenhouse effect, and cause 
global warming. The principal GHGs are carbon dioxide (CO2), 
methane (CH4), and nitrous oxide (N2O), as well as hydroflu-
orocarbons (HFCs), perfluorocarbons (PFCs) and sulphur 
hexafluoride (SF6).

Just transition
In the context of climate policy, this refers to a shift to a 
low-carbon economy that ensures disruptions are mini-
mized — and benefits maximized — for workers, commu-
nities, consumers, and other stakeholders who may be 
disproportionately affected.

Long-term low-emission development strategies 
(LT-LEDS)
Under the Paris Agreement and its accompanying decision, 
all countries are invited to communicate LT-LEDS by 2020, 
taking into account their common but differentiated responsi-
bilities and respective capabilities, in light of different national 
circumstances.

Multilateral development bank (MDB)
An international financial institution chartered by multiple 
countries to support economic and social development in 
lower-income countries.

Nationally determined contributions (NDCs)
Submissions by Parties to the Paris Agreement that contain 
their stated ambitions to take climate change action towards 
achievement of the Agreement’s long-term goal of limiting 
global temperature increase to well below 2°C, while pursuing 
efforts to limit the increase to 1.5°C. Parties are requested to 
communicate new or updated NDCs by 2020 and every five 
years thereafter.

Production gap
The discrepancy between governments’ planned/projected 
fossil fuel production and global production levels consistent 
with limiting warming to 1.5°C or 2°C.

Stranded assets
Assets that suffer from unanticipated or premature write-offs 
or downward revaluations, or that are converted to liabilities, 
as the result of a low-carbon transition or other environ-
ment-related action.

Subsidy
A financial benefit accorded to a specific interest (e.g. an 
individual, organization, company, or sector) by a government 
or public body.

Glossary
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AR6 Sixth Assessment Report  

 (from the IPCC)

Bcf Billion cubic feet

Bcm Billion cubic meters

BECCS Bioenergy with carbon capture  

 and storage

CCS Carbon capture and storage

CCUS Carbon capture, utilization,  

 and storage

CDR Carbon dioxide removal

CO2 Carbon dioxide 

CO2eq Carbon dioxide equivalent 

COP Conference of the Parties  

 (to the UNFCCC)

°C Degrees Celsius

DACCS Direct air carbon capture and storage

EJ Exajoule

EU European Union

G7 Group of Seven

G20 Group of Twenty

GDP Gross domestic product

GHG Greenhouse gas

GPP Government plans and projections

Gt Gigatonne (billion tonnes) 

IAM Integrated assessment model

IEA International Energy Agency

IPCC Intergovernmental Panel on  

 Climate Change

JETP Just Energy Transition Partnership

LNG Liquefied natural gas

LT-LEDS Long-term, low-emission  

 development strategies

Mb/d Million barrels per day

Mt Million tonnes

NDC Nationally determined contribution

NZE Net Zero by 2050 pathway for the  

 energy sector (from the IEA)

OECD Organization for Economic  

 Co-operation and Development

PGR Production Gap Report

SOE State-owned enterprise

Tcm Trillion cubic meters

UAE United Arab Emirates

UN United Nations

UNFCCC United Nations Framework  

 Convention on Climate Change

UK United Kingdom of Great Britain  

 and Northern Ireland

US United States of America
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Climate change has battered 

the world’s most vulnerable 

for years. Now, wealthier 

nations and communities 

find themselves taking hits 

as heatwaves, droughts, 

wildfires and storms grow. 

The whole world is clinging 

to the handrails on a boat that is lurching through 

increasingly turbulent seas. Nobody is safe.

The escalating frequency and intensity of these events  

are a direct result of anthropogenic climate change,  

which is driven by humanity’s addiction to fossil fuels.  

By committing to limiting global temperature rise through 

the Paris Agreement, governments have shown they 

understand this. They have shown they want to change.

Yet, as this report shows, the addiction to fossil fuels 

still has its claws deep in many nations. Governments 

are planning to produce, and the world is planning to 

consume, over double the amount of fossil fuels in 2030 

than is consistent with the pathway to limiting global 

temperature rise to 1.5°C. These plans throw the global 

energy transition into question. They throw humanity’s 

future into question. Governments must stop saying one 

thing and doing another, especially as it relates to the 

production and consumption of fossil fuels.

Powering economies with clean and efficient energy is the 

only way to end energy poverty and bring down emissions 

at the same time. Starting at COP28, nations must unite 

behind a managed and equitable phase-out of coal, oil and 

gas — to ease the turbulence ahead and benefit every 

person on this planet.

The recent global energy 

crisis and the worsening 

climate crisis have a 

common root: our excessive 

dependence on fossil fuels. 

This root must now be severed 

to achieve real energy security 

and climate security. From the 

latest IPCC report to the latest climate disaster headlines, 

the message is clear: Governments must lead a swift and 

just transition away from fossil fuels towards clean energy.  

And yet as this year’s report shows, the world’s 

governments still, in aggregate, plan on increasing coal 

production out to 2030 and increasing oil and gas 

production out to at least 2050. Most have pledged 

net-zero emissions by mid-century: a necessary target, 

but one that can only become a reality if translated into 

concrete plans and actions to reduce production and use 

of coal, oil, and gas.

Wealthier countries that are less dependent on fossil  

fuels for livelihoods and revenues will need to reduce 

faster. Other countries will require support. And none 

want to act alone. That’s why all eyes will be on govern-

ments as they convene in Dubai this December to take  

on the long-overdue work of phasing out fossil fuels fairly 

and equitably.

Foreword

Måns Nilsson  

Executive Director 

Stockholm Environment Institute

Inger Andersen 

Executive Director 

United Nations Environment Programme
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Key Findings

Governments, in aggregate, still plan to produce 
more than double the amount of fossil fuels in 
2030 than would be consistent with limiting 
warming to 1.5°C. The persistence of the global 
production gap puts a well-managed and  
equitable energy transition at risk.

Taken together, government plans and  
projections would lead to an increase in global 
coal production until 2030, and in global oil and 
gas production until at least 2050. This conflicts 
with government commitments under the Paris 
Agreement, and clashes with expectations that 
global demand for coal, oil, and gas will peak 
within this decade even without new policies. 

Major producer countries have pledged to achieve 
net-zero emissions and launched initiatives to 
reduce emissions from fossil fuel production, but 
none have committed to reduce coal, oil, and gas 
production in line with limiting warming to 1.5°C.

Governments should be more transparent in  
their plans, projections, and support for fossil  
fuel production and how they align with national 
and international climate goals. 

There is a strong need for governments to adopt 
near- and long-term reduction targets in fossil  
fuel production and use to complement other 
climate mitigation targets and to reduce the  
risks of stranded assets.

Given risks and uncertainties of carbon capture 
and storage and carbon dioxide removal, 
countries should aim for a near total phase-out of 
coal production and use by 2040 and a combined 
reduction in oil and gas production and use by 
three-quarters by 2050 from 2020 levels, at a 
minimum. The potential failure of these measures 
to develop at scale calls for an even more rapid 
global phase-out of all fossil fuels.

An equitable transition away from fossil fuel 
production must recognize countries’  
differentiated responsibilities and capabilities. 
Governments with greater transition capacity 
should aim for more ambitious reductions and  
help finance the transition processes in  
countries with limited capacities.
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Executive Summary
Soon after the release of the 2021 Production Gap Report, governments agreed to accelerate 

efforts towards “the phasedown of unabated coal power” at the 26th Conference of the Parties 

(COP) to the United Nations Framework Convention on Climate Change (UNFCCC) in Glasgow.  

It was a significant milestone in the history of international climate governance: for the first time,  

an explicit reference to fossil fuels appeared in a COP decision text.

Yet since that time, the production and use of fossil fuels 

have reached record high levels. If global carbon dioxide 

(CO2) emissions — of which close to 90% stem from 

fossil fuels — continue at the current pace, the world 

could exceed the remaining emissions budget compatible 

with a 50% chance of limiting long-term warming to 1.5°C 

by 2030.

Both global CO2 emissions and fossil fuel production need 

to peak and swiftly decline to keep the Paris Agreement’s 

temperature goal within reach. Informed by the latest sci-

entific evidence, this report identifies global pathways for 

coal, oil, and gas production from now until 2050 that are 

consistent with this goal. It then assesses governments’ 

plans, projections, and policies for fossil fuel production 

and how aligned — or misaligned — they are with respect 

to these pathways.

Figure ES.1
The fossil fuel production gap — the difference between governments’ plans and projections and levels consistent with limiting warming 

to 1.5°C and 2°C, as expressed in units of greenhouse gas emissions from fossil fuel extraction and burning — remains large and expands 

over time. (See details in Chapter 2 and Figure 2.1.)
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The report’s main findings are as follows:

Since it was first quantified in 2019, the global 
production gap has remained largely unchanged. 
Despite encouraging signs of an emerging clean 
energy transition, the world’s governments still plan 
to produce more than double the amount of fossil 
fuels in 2030 than would be consistent with limiting 
warming to 1.5°C.

The production gap is the difference between govern-

ments’ planned fossil fuel production and global pro - 

duction levels consistent with limiting global warming  

to 1.5°C or 2°C. This year’s production gap assessment  

features two major updates. First, the “government plans 

and projections” global pathway reflects how major fossil- 

fuel-producing countries have adjusted their coal, oil, and 

gas production targets in light of developments since 

late 2021, including a global energy crisis and increased 

climate mitigation ambitions. Second, global pathways for 

fossil fuel production consistent with limiting warming to 

1.5°C or 2°C have been updated using the new scenario 

database compiled for the Working Group III contribution 

to the Intergovernmental Panel on Climate Change (IPCC)’s 

Sixth Assessment Report (AR6).

The resulting analysis finds that, in aggregate, governments 

are planning on producing around 110% more fossil fuels 

in 2030 than would be consistent with limiting warming 

to 1.5°C, and 69% more than would be consistent with 

limiting warming to 2°C, as shown in Figure ES.1. The mag-

nitude of the production gap is also projected to grow over 

time: by 2050, planned fossil fuel production is 350% and 

150% above the levels consistent with limiting warming to 

1.5°C or 2°C, respectively.

The global levels of fossil fuel production implied by 

governments’ plans and projections, taken together, also 

exceed those implied by their stated climate mitigation 

policies and implied by their announced climate pledges 

as of September 2022, as modelled by the International 

Energy Agency. As discussed below, few countries have 

developed fossil fuel production projections that are 

aligned with their national climate goals or with limiting 

warming to 1.5°C.

Many major fossil-fuel-producing governments are 
still planning near-term increases in coal production 
and long-term increases in oil and gas production. In 
total, government plans and projections would lead 
to an increase in global production until 2030 for 
coal, and until at least 2050 for oil and gas, creating 
increasingly large production gaps over time.

To be consistent with limiting warming to 1.5°C, global 

coal, oil, and gas supply and demand must instead decline 

rapidly and substantially between now and mid-century. 

However, the increases estimated under the government 

plans and projections pathways would lead to global 

production levels in 2030 that are 460%, 29%, and 82% 
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Figure ES.2
Government plans and projections would lead to an increase in global coal production until 2030, and in global oil and gas production 

until at least 2050. (See details in Chapter 2 and Figure 2.2.)
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higher for coal, oil, and gas, respectively, than the median 

1.5°C-consistent pathways, as shown in Figure ES.2. The 

disconnect between governments’ fossil fuel production 

plans and their climate pledges is also apparent across all 

three fuels.

The size and nature of the global production gap also 

raise the question of how it can be closed in a managed 

and equitable way, especially given that countries are 

expected to uphold “the principle of equity and common 

but differentiated responsibilities and respective capabili-

ties, in light of different national circumstances” under the 

UNFCCC framework. 

As explored in the 2020 Production Gap Report and 

informed by emerging literature on this topic, an equitable 

transition should recognize that countries’ circumstances 

differ widely depending on their financial and institutional 

capacity, as well as their level of socioeconomic depen-

dence on fossil fuel production. Based on these principles, 

one might expect higher-income countries and those less 

dependent on fossil fuel production to lead the transition, 

while lower-capacity countries will require assistance and 

finance to pursue alternative low-carbon and climate-re-

silient development pathways.

However, the combined levels of coal, oil, and gas produc-

tion being planned/projected by 10 high-income countries 

alone would already exceed 1.5°C-consistent pathways for 

each fuel by 2040. Similarly, the trajectories of oil and gas 

production being planned and projected by 12 countries 

with relatively lower levels of economic dependence on 

their production would exceed the respective 1.5°C-con-

sistent pathways by 2040 (see Section 2.5). Without active 

dialogue and engagement between higher- and lower-in-

come countries, these inequities may continue to exist and 

to erode trust in global cooperation on climate action.

In addition to government plans and projections for fossil 

fuel production that inform the global production gap 

analysis in Chapter 2, this report also reviews, in Chapter 

3, the climate ambitions and fossil fuel production policies 

and strategies of 20 major producer countries: Australia, 

Brazil, Canada, China, Colombia, Germany, India, Indone-

sia, Kazakhstan, Kuwait, Mexico, Nigeria, Norway, Qatar, 

the Russian Federation, Saudi Arabia, South Africa, the 

United Arab Emirates, the United Kingdom of Great Britain 

and Northern Ireland (UK), and the United States of Amer-

ica (US). Altogether, these countries account for 82% of 

production and 73% of consumption of the world’s fossil 

fuel supply. The status of discourses and policies towards 

a managed and equitable transition away from fossil fuel 

production in these countries is also evaluated.

While 17 of the 20 countries profiled have pledged  
to achieve net-zero emissions, and many have 
launched initiatives to reduce emissions from fossil 
fuel production activities, most continue to promote, 
subsidize, support, and plan on the expansion of 
fossil fuel production. None have committed to 
reduce coal, oil, and gas production in line with 
limiting warming to 1.5°C.

As shown in Table ES.1, some countries are planning on 

increasing their coal production until 2030, banking on 

continued and growing domestic and international coal 

markets. Meanwhile, the majority of oil and gas producers 

anticipate increasing their production between 2021 and 

2030, and some until 2050. 

The war in Ukraine, the ensuing pressures on global 

energy supply, and record high prices for internationally 

traded gas have further spurred plans for and investment 

in liquefied natural gas infrastructure by exporters and 

importers alike. Many countries are promoting gas as a 

“bridge” or “transition” fuel, but with no apparent plans to 

transition away from it. Eight countries profiled in Chapter 

3 project relatively flat or increasing gas production from 

2021 until 2035–2050. However, gas could hinder or delay 

the transition to renewable energy systems by locking 

in fossil-fuel-based systems and institutions. Moreover, 

despite some local air pollution benefits when substituting 

for coal, advances in the quantification of methane leak-

age along the gas supply chain have substantially reduced 

the expected climate benefits of replacing coal with gas 

(see Chapter 3).

In recent years, many governments have launched ini-

tiatives to reduce emissions from fossil fuel production 

activities. As shown in Table ES.1, 14 of the 20 countries 

profiled in Chapter 3 have signed onto the Global Meth-

ane Pledge to collectively reduce global methane emis-

sions from all sources by 30% by 2030 compared to 

2020 levels. Six major oil- and gas-producing countries, 

all of which are among the 20 profiled in Chapter 3, have 

also launched the Net Zero Producers Forum aimed at 

reducing emissions from the sector. Such efforts, while 

important, are also deeply insufficient. In the pathways 

consistent with limiting warming to 1.5°C explored in this 

report, global methane emissions from the energy sector 

decline by more than 60% between 2020 and 2030. Fur-

thermore, and perhaps most importantly, these initiatives 

fail to recognize that reducing fossil fuel production itself 

is also needed to limit warming to 1.5°C.  
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Table ES.1
A large majority of countries profiled in this report have made net-zero pledges and signed onto the Global Methane Pledge and the 

Glasgow Statement on international finance. Most are also planning to increase oil and gas production, and some are planning to increase 

coal production, until 2030. (See details in Chapter 3 and Tables 3.2–3.3.)

Country
Status of national 

net-zero commitment; 
net-zero target year

Signatory of 
Global Methane 

Pledge

Signatory 
of Glasgow 
Statement

Planned change in annual fossil fuel 
production for 2030 relative to 2021 (EJ)

Coal Oil Gas

Australia 
In law  
2050 0.2 0b 0.7

Brazil 
NDC objective 

2050
No data

5.2 1.0d

Canada 
In law
2050 

No data
3.0 0.6

China
NDC objective 

2060 5.3 0 2.6

Colombia
In law
2050 1.7 0.1 0

Germany
In law
2045 0.5 0 0.1

India
NDC objective 

2070 10.7
No data No data

Indonesia
In strategy document

2060 2.5 0.2 1.1

Kazakhstan
In strategy document

2060 0.2 0.4 0.1d

Kuwait
Political pledge  

2050 (oil & gas sector)
2060 (rest of economy)

No  
production 2.1 0.1

Mexico No commitment No data
1.4 0.6

Nigeria
In law
2060

No data
1.3 2.6d

Norway No commitmenta No data
0.5 0.3

Qatar No commitment
No  

production
No data

3.9c

Russian Federation
In strategy document

2060 3.2 2.9 3.3

Saudi Arabia
Political pledge

2060
No  

production 5.5 1.3

South Africa
In strategy document

2050
No data No data No data

UAE
NDC objective 

2050
No  

production 1.8c 0.4b

UK
In law
2050

No data
0.7 0.6

US
In policy document

2050 5.1 5.2 2.5

a  Norway has committed to a “low-emission society” by 2050 in its 2018 Climate Change Act, with 90–95% emission reduction targets.
b  Planned change for 2028, furthest year for which data is available.
c  Planned change for 2027, furthest year for which data is available.
d  Excluding gas that is re-injected, consumed by producers, and/or flared.

Sources: Net Zero Tracker (2023) and own analyses (see Chapter 3).
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Governments should be more transparent in their 
plans, projections, and support for fossil fuel 
production and how they align with national and 
international climate goals.

Governments play a central role in setting the direction of 

future fossil fuel production. State-owned entities control 

half of global production for oil and gas and over half for 

coal. Governments’ existing targets, policies, and support 

for fossil fuel production help to influence, legitimize, and 

enable continued investments in domestic and interna-

tional fossil fuel projects, which are undermining the tran-

sition to renewable energy and global climate mitigation 

efforts. At the same time, many fossil fuel projects planned 

and under development are now at risk of becoming 

stranded assets as the world decarbonizes and global 

demand for coal, oil, and gas are expected to peak and de-

cline within this decade, even without additional policies.

Nevertheless, there are some encouraging signs of 

movement. Thirty-four countries, including four profiled 

in Chapter 3 (Table ES.1), have signed onto the Glasgow 

Statement on International Public Support for the Clean 

Energy Transition to end international public financing for 

“unabated” fossil fuel projects by the end of 2022 and to 

redirect investments into clean energy. It is important to 

note though that while the term “unabated” (see Box 2.1) 

is being increasingly used in policy commitments related 

to fossil fuel reductions, it is often highly contested, poorly 

defined, and open to interpretation regarding the required 

rate of carbon capture for abatement. 

Since the 2021 Production Gap Report, two more coun-

tries (Canada and China) — in addition to Germany and 

Indonesia — have begun to develop scenarios for domes-

tic fossil fuel production that are consistent with national 

or global net-zero or carbon-neutrality targets. Meanwhile, 

discourses on just transitions for fossil-fuel-dependent 

workers and economies are advancing in many countries, 

though these are still mostly limited to coal-fired power 

generation. Among the 20 countries profiled, Colombia 

recently signed on to an international initiative targeted at 

phasing out fossil fuel production (see Table 3.2).

There is a need for governments to adopt both near- 
and long-term reduction targets for fossil fuel 
production and use to complement other climate 
mitigation benchmarks and reduce the risks of 
stranded assets. Countries with greater transition 
capacity should aim for faster reductions than the 
global average.

The current misalignment of climate ambitions and fossil 

fuel production plans undermines efforts to reduce fossil 

fuel use and emissions by sending mixed signals about 

countries’ intentions and priorities and by locking in new 

fossil fuel production infrastructure that will make the 



8     Production Gap Report 2023

energy transition more costly, difficult, and disruptive. The 

almost-exclusive focus of climate policy on the demand 

for fossil fuels and on the territorial emissions associated 

with their combustion over the past decades has proven 

to be insufficient. Ultimately, the global energy landscape 

is shaped by both demand and supply. A well-managed 

energy transition will thus require plans and actions to 

reduce both fossil fuel production and consumption in a 

coordinated fashion. 

Combining targets and policies to actively phase out fossil 

fuel production with other important climate mitigation 

and just transition measures — such as reducing fossil 

fuel consumption, expanding renewable energy, reducing 

methane emissions from all sources, and targeting invest-

ments and social protection for affected communities — 

can reduce the costs of decarbonization, promote policy 

coherence, and ensure that renewables replace, rather 

than add to, fossil fuel energy.

The long-term, cost-optimized mitigation scenarios 

selected and analysed in this report from the IPCC AR6 

database suggest that, to limit warming to 1.5°C, global 

coal, oil, and gas production should decline rapidly and 

substantially between now and mid-century, in parallel 

with other key mitigation strategies.

The selected scenarios differ substantially with respect to 

their reliance on carbon capture and storage (CCS) and 

carbon dioxide removal (CDR). The median 1.5°C-con-

sistent global fossil fuel production pathways shown in 

Figures ES.1–ES.2 assume that, by mid-century, 2.1 billion 

tonnes of CO2 per year (GtCO2/yr) of fossil-fuel-combus-

tion emissions will be captured and stored, 2.2 GtCO2/yr 

of atmospheric CO2 will be sequestered by conventional 

land-based CDR methods (afforestation, reforestation, 

and management of existing forests), and over 3 GtCO2/yr 

will be sequestered by novel CDR methods (CCS coupled 

to bioenergy or direct air capture), on average. 

However, there are large uncertainties in the technical, 

economic, and institutional feasibility of developing and 

deploying novel CDR and fossil-CCS technologies at the 

extensive scale envisioned in these scenarios. Around 80% 

of pilot CCS projects over the last 30 years have failed, 

with annual capacity from operational projects resulting 

in dedicated CO2 storage currently amounting to less than 

0.01 GtCO2/yr (see Section 2.4). There are also widespread 

concerns around the potential negative impacts arising 

from extensive land-use for conventional or novel CDR, 

which could affect biodiversity, food security, and the 

rights of Indigenous peoples and traditional land users.

Given risks and uncertainties of CCS and CDR, 
countries should aim for a near total phase-out of 
coal production and use by 2040 and a combined 
reduction in oil and gas production and use by 
three-quarters by 2050 from 2020 levels, at a 
minimum. The potential failure of these measures to 
become sufficiently viable at scale, the non-climatic 
near-term harms of fossil fuels, and other lines of 
evidence, call for an even more rapid global 
phase-out of all fossil fuels. 

While the above reduction targets are derived from 

1.5°C-consistent scenarios that align with taking a pre-

cautionary approach to limiting reliance on CCS and CDR, 

they still assume that these measures will become avail-

able at scale to some degree (see Section 2.4). Ultimately, 

the pace and extent of the required reductions in global 

coal, oil, and gas production will also depend on many 

normative and values-based choices. For example, one 

mitigation scenario that relies only on conventional CDR 

and no CCS coupled to fossil fuels, bioenergy, or direct air 

capture sees reductions in global oil and gas production 

of 90% and 85%, respectively, between 2020 and 2050. 

There are additional compelling reasons to strive for an 

even faster global phase-out of all fossil fuels. Research 

has found that the committed emissions of CO2 expected 

to occur over the lifetime of existing fossil-fuel-producing 

infrastructure already exceed the remaining carbon bud-

get for a 50% chance of limiting warming to 1.5°C by 2100. 

This implies that no new coal mines and oil and gas fields 

can be developed unless existing infrastructure is retired 

early, a task that is hard to achieve in practice.

Moreover, fossil fuel extraction and burning are asso-

ciated with many near-term and localized non-climatic 

social, economic, and environmental harms that are rarely 

accounted for in climate mitigation scenarios, including 

the ones analysed in this report (see Section 2.4).

Continued production and use of coal, oil, and gas are 

not compatible with a safe and livable future. Achieving 

net-zero CO2 emissions by 2050 requires governments to 

commit to, plan for, and implement global reductions in 

the production of all fossil fuels alongside other climate 

mitigation actions, beginning now.
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This report examines how governments — particularly 

those responsible for producing much of the world’s coal, 

oil, and gas — are reckoning with the need to rapidly tran-

sition away from fossil fuel production. While the global 

energy landscape is shaped by both demand and supply, 

this report series focuses on the latter, given its notable 

absence in national and international climate policymak-

ing until recent years. The report assesses governments’ 

plans and projections for coal, oil, and gas production and 

the extent to which, taken together, they exceed levels 

consistent with the Paris Agreement’s goal of “holding the 

increase in global average temperature to well below 2°C 

above pre-industrial levels and pursuing efforts to limit 

the temperature increase to 1.5°C above pre-industrial 

levels” (Paris Agreement, 2015, art. 2.1). This misalignment, 

referred to as the “production gap”, is a metric that this 

report series has tracked since 2019. 

In the two years since the last report was released, the 

global energy landscape has shifted significantly. On top 

of supply chain disruptions — in part due to extreme 

weather events and a rapid economic rebound following 

the COVID-19 pandemic — the outbreak of war in Ukraine 

catalysed a global energy crisis and a global food crisis 

(IEA, 2023c). Oil prices rose to almost USD 140 per barrel, 

a level last seen in 2008 (Brower, 2022). These develop-

ments prompted countries to rethink their energy plans, 

bringing the geopolitical risks of fossil fuel dependence 

into sharp focus. Energy security emerged as a top policy 

concern for many countries, especially those reliant on 

fossil fuel imports or facing growing energy needs. 

On the one hand, oil and gas companies increased their 

upstream investments by 39% to nearly USD 500 billion 

in 2022 worldwide, the highest level since 2014 (IEF & 

S&P Global, 2023). Some major energy companies have 

abandoned or slowed plans to reduce oil and gas produc-

tion and shift investments towards renewables (Bousso & 

Adomaitis, 2023; Reed, 2023; Visavadia, 2023). 

On the other hand, the energy crisis has helped to accel-

erate the broader transition to clean sources. For example, 

the global pace of vehicle electrification has vastly exceed-

ed prior expectations (IEA, 2023b). In Europe, renewable 

power capacity is expected to double over the 2022–2027 

period (IEA, 2023c). Australia and the United States of 

America passed landmark climate laws in 2022, China is 

on track to double its wind and solar energy capacity by 

2025 instead of 2030, and India earmarked over USD 4 bil-

lion for clean energy in its national budget (Mei et al., 2023; 

REN21, 2023). Since 2021, several Just Energy Transition 

Partnerships (JETPs) have been launched, with wealthier 

governments committing tens of billions of US dollars to 

support the shift away from fossil fuels in four emerging 

and developing countries (see Box 3.2). Thirty-four coun-

tries and five public finance institutions have committed to 

end international public finance for fossil fuels and priori-

tize clean energy (see Chapter 3).

Despite these encouraging signs, the overall size of the 

production gap, particularly out to 2030, has not discern-

ibly changed since the first assessment in 2019.

1. Introduction
For over a century, energy from fossil fuels has helped to deliver jobs, revenue, and economic 

growth around the world. Consequently, most governments view coal, oil, and gas as sources of 

geopolitical power, energy security, and development. Forgoing such resources — as will be nec-

essary to retain a liveable climate — is neither easy nor conventional. Thus, it is not surprising that 

many governments continue to support, finance, and expand fossil fuel production. However, such 

policies are irreconcilable with global climate commitments and the plummeting cost of renewable 

energy. Amid growing calls from citizens and scientists for a fossil-fuel-free future, it is important for 

governments to recognize that while energy is essential to the fabric of society, fossil fuels are not.



12     Production Gap Report 2023

Governments offer various rationales for continuing 

to support and expand fossil fuel production: meeting 

expected demand; reducing dependency and foreign 

exchange costs on imports; generating revenue for 

government services through taxes and royalties; follow-

ing through on legal obligations under existing statutes 

and treaties; or confidence in winning out as one of the 

last producers in a dwindling market. Some also argue 

that producing their country’s oil and gas with relatively 

lower upstream emissions will lead to an overall reduc-

tion in global greenhouse gas (GHG) emissions. However, 

research shows that curtailing production of fossil fuels, 

especially oil, will reduce global consumption and thereby 

also reduce global GHG emissions, regardless of who the 

producer is and after accounting for substitution by other 

producers (Erickson & Lazarus, 2018; Prest et al., 2023). 

While these rationales for supporting fossil fuels may 

have merit in some limited circumstances, wide adoption 

of such policies results in the persistent production gap 

identified in this report. This gap “locks in” unsustainable 

levels of fossil fuel production that impede the energy 

transition and undermine climate goals in the near term. In 

the longer term, economies and communities risk seeing 

costly fossil fuel investments turn into liabilities, as markets 

for coal, oil, and gas shrink and prices drop (Mercure et 

al., 2018). The president of COP28 and head of the United 

Arab Emirates’ national oil company has acknowledged 

that “phasing down fossil fuels is inevitable and essential” 

(Alkousaa, 2023).

Indeed, all fossil fuels must be effectively phased out to 

secure a safe and liveable future. The scientific evidence 

on this is clear. The production and use of fossil fuels are 

the predominant driver of the climate emergency, ac-

counting for close to 90% of human-made carbon dioxide 

(CO2) emissions (Friedlingstein et al., 2022). If global GHG 

emissions continue at current levels, the remaining “car-

bon budget” of allowable emissions for a 50% chance of 

limiting warming to 1.5°C is likely to be exceeded by 2030 

(Forster et al., 2023). 

Furthermore, the CO2 emissions expected to occur over 

the lifetime of existing fossil fuel infrastructure already 

exceeds the remaining 1.5°C carbon budget (IPCC, 2023; 

Tong et al., 2019; Trout et al., 2022). This leaves no room 

for new coal mines, oil and gas fields, or fossil-fuel-burning 

power plants, unless existing infrastructure is retired early 

(IEA, 2022).
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Finally, carbon capture and storage (CCS) technologies — 

which can be coupled to fossil fuel combustion to reduce 

CO2 emissions, or coupled to bioenergy or direct air 

capture to remove CO2 from the atmosphere — could play 

a role in addressing residual emissions for hard-to-transi-

tion sectors. However, they are not a free pass to carry on 

with business as usual. Even if all CCS facilities planned 

and under development worldwide become operational, 

only around 0.25 GtCO2 would be captured in 2030 (IEA, 

2023a), less than 1% of 2022 global CO2 emissions (Liu et 

al., 2023). The track record for CCS deployment has been 

poor to date, with around 80% of pilot projects ending in 

failure over the past 30 years (Wang et al., 2021). Counting 

on these largely unproven and relatively costly technolo-

gies being rolled out at scale is thus a potentially risky and 

dangerous strategy.

Beyond climate, there are many other social, economic, 

and environmental reasons to accelerate the phase-out 

of fossil fuel production. The extraction and distribution 

of coal, oil, and gas are associated with toxic pollution 

and harms to public health, human rights violations and 

environmental injustices, and ecosystem degradation and 

biodiversity loss. The adverse impacts on communities 

living near oil and gas extraction “sacrifice zones”, where 

they are exposed to routine flaring and other sources of 

air and water pollution, have been documented from the 

shale fields of the US to the Niger Delta of Nigeria, with 

studies showing increased risks of pre-term birth, respira-

tory and skin diseases, cancer, and premature death (Clark 

et al., 2022; Cushing et al., 2020; Nwosisi et al., 2021). The 

communities exposed to these harmful impacts are often 

Indigenous people, communities of colour, or low-wealth 

communities (Donaghy et al., 2023; Gonzalez et al., 2023). 

Over the past decade, at least 1,733 land and environ-

mental defenders, many of whom are from Indigenous 

communities, have been killed while trying to protect their 

land from extractive industries (Global Witness, 2022). 

Furthermore, while fossil fuel extraction can result in eco-

nomic and development benefits, they are not guaranteed. 

Dependency on oil and gas production and export has 

deepened the indebtedness, corruption, and instability of 

many lower- and middle-income countries (Frynas & Buur, 

2020; Gaventa, 2021; Ross, 2012).

While countries have signed on to numerous climate 

targets and initiatives to reduce emissions and promote 

clean energy, few have agreed to limit fossil fuel expansion, 

or supported initiatives to manage its decline, beyond 

committing to phase down “unabated” coal power. Over 

100 countries have now pledged or proposed net-zero 

emissions targets and also endorsed the Global Methane 

Pledge to cut methane emissions by 30% from 2020 to 

2030, while 48 countries are part of the Powering Past 

Coal Alliance (Net Zero Tracker, 2023; US Department 

of State, 2022). Furthermore, the COP28 presidency is 

advancing new targets, including tripling renewable energy 

capacity and doubling energy efficiency and hydrogen pro-

duction by 2030, as well as ending the use of “unabated” 

fossil fuels by mid-century (Al Jaber, 2023; Civillini, 2023; 

Reuters & Lo, 2023). To date, only about a dozen countries 

are members or endorsers of two initiatives to facilitate the 

managed phase-out of fossil fuel production: the Beyond 

Oil and Gas Alliance or the Fossil Fuel Non-Proliferation 

Treaty. Except for Colombia, the world’s top 35 fossil fuel 

producers are not among these countries.
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Given the persistence of the production gap, and the 

urgency of limiting climate damages, now is the time for 

countries to acknowledge that focusing on emissions 

alone is insufficient. As this report and other analyses 

show, the production of fossil fuels must also decline at a 

rapid pace (see Chapter 2). Planning for a well-managed 

decline in the production of, and reliance on, fossil fuels is 

critical to ensuring an effective and equitable energy tran-

sition. Key steps in that direction are for countries to in-

crease their investments in renewable energy and to align 

their fossil fuel production plans and projections with the 

Paris Agreement’s temperature goal, as well as with their 

own net-zero commitments. As discussed in this report, 

several major fossil fuel producers have begun to develop 

such production projections. While still limited to scenario 

exercises at this stage, they nonetheless signal change and 

provide a positive example that other countries can follow.  

Progress here would pave the way towards implementing 

ambitious and concrete policies for a just transition away 

from fossil fuels. Countries can restrict the development 

of new oil and gas fields and new coal mines, redirect 

subsidies, adopt near- and long-term targets to reduce 

the production and use of coal, oil, and gas, and provide 

support to affected communities and workers. Reduction 

targets for fossil fuel production can serve as an important 

complement to existing emissions reduction goals. How-

ever, as with tackling climate change itself, phasing out  

fossil fuels is a collective problem that requires govern-

ments to cooperate — a particular challenge given the 

highly competitive nature of international fossil fuel mar-

kets, the incentives to increase production, and countries’ 

differentiated responsibilities and capacities to transition 

(Kartha et al., 2018; Pye et al., 2020). 

As discussed in the 2020 Production Gap Report and 

elsewhere, not all countries can phase out fossil fuels at 

the same pace. Countries that have higher financial and 

institutional capacity and are less dependent on fossil 

fuel production can transition most rapidly, while those 

with lower capacity and higher dependence will require 

greater international support. They will require assistance 

and finance to pursue alternative development models, 

which can help break cycles of fossil fuel dependency 

and indebtedness, and forge new, climate-resilient paths 

to prosperity (Sokona et al., 2023; Steadman et al., 2023; 

Winkler et al., 2022). The recently launched JETPs, which 

span long-time coal-dependent and coal-exporting coun-

tries (Indonesia and South Africa) as well as a potential 

emerging oil and gas producer (Senegal), are an important 

innovation in this direction (See Box 3.2). 

Finally, closing the production gap will require transparent, 

verifiable, and consistent information on countries’ plans 

and support for fossil fuel production. As underscored 

in the 2021 Production Gap Report, such information is 

currently incomplete, inconsistent, and scattered; instead, 

governments should share this information as part of their 

regular reporting under the United Nations Framework 

Convention on Climate Change.

The impacts of climate change, long predicted by scien-

tists, are now manifesting and wreaking havoc in every cor-

ner of the planet. The fast-shrinking carbon budget means 

that all countries must rapidly diversify or leapfrog their en-

ergy needs and economies away from fossil fuels (CSO Eq-

uity Review, 2021; Dubash, 2023; Sokona et al., 2023). The 

task is unprecedented but not impossible (IPCC, 2022). It 

will require political will, determined implementation, and 

international cooperation, especially to provide support to 

lower-income countries. As a starting point, governments 

should name and confront the challenge at COP28 and 

beyond: the need to phase out all fossil fuels, starting now.

The remainder of this year’s report is split across two 

chapters. Chapter 2 provides an updated assessment of 

the global production gap and explores the global coal, oil, 

and gas reduction pathways that would be consistent with 

the Paris Agreement's long-term temperature goal. Chap-

ter 3 homes in on 20 major fossil-fuel-producing countries, 

profiling their governments’ climate ambitions and existing 

plans, policies, and strategies that support fossil fuel pro-

duction or the transition away from it. 

While forgoing fossil resources will not be easy — and for 

many countries there is disappointingly little to report on 

transition plans — it will be essential if we are to avoid the 

worst impacts of the climate crisis. 
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2

The Production Gap 

In aggregate, governments plan to produce, in 
2030, around 110% more fossil fuels than would 
be consistent with limiting warming to 1.5°C (i.e. 
more than double), and 69% more than would be 
consistent with limiting warming to 2°C. These 
global production gaps grow wider out to 2050.

Government plans and projections would lead to 
an increase in global coal production until 2030, 
and in global oil and gas production until at least 
2050. These production levels correspond in 
2030 to 460% more coal, 29% more oil, and 82% 
more gas than global levels consistent with 
limiting warming to 1.5°C.

For each fossil fuel, the combined levels of 
production being planned by 10 high-income 
countries alone would already exceed global 
1.5°C-consistent pathways by 2040, putting  
an equitable transition at risk.

Cost-optimized mitigation scenarios suggest  
that, to limit warming to 1.5°C, global coal, oil,  
and gas production and use should decline rapidly 
and substantially, starting now, alongside other  
key mitigation strategies such as expanding 
renewable energy and reducing methane 
emissions from all sources.

There is a strong need for governments to 
establish near- and long-term reduction targets 
for fossil fuel production and use to complement 
other climate mitigation benchmarks and reduce 
the risks of stranded assets. Countries with 
greater transition capacity should aim for faster 
reductions than the global average.

Given risks and uncertainties of carbon capture 
and storage and carbon dioxide removal, 
countries should at a minimum aim for a near  
total phase-out of coal production and use by 
2040 and a combined reduction in oil and gas 
production and use by three-quarters by 2050 
from 2020 levels. The potential failure of these 
measures to develop at scale calls for an even 
more rapid global phase-out of all fossil fuels.

Key Messages
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The 2022–2023 global energy crisis subsequently high-

lighted the geopolitical risks of fossil fuel dependence, 

helping to fast-track the deployment of renewable tech-

nologies and to bring peak coal, oil, and gas demand  

into sight (IEA, 2023c). At the same time, global fossil - 

fuel-derived carbon dioxide (CO2) emissions reached  

a record high in 2022 (Friedlingstein et al., 2022). And  

although the disconnect between the continued expan-

sion of fossil fuels and climate mitigation ambition is 

gaining increasing visibility and attention, few national 

governments are committing to and planning for a man-

aged reduction of coal, oil, and gas production in line  

with a net-zero future. 

This chapter assesses the collective implications of 

governments’ national outlooks for fossil fuel produc-

tion between now and 2050 at a global level. Section 2.1 

quantifies the fossil fuel production gap: the discrepancy 

between the global levels of fossil fuel production implied 

by government plans and projections and the levels con-

sistent with limiting global warming to 1.5°C or 2°C. This 

represents a comprehensive re-analysis of the production 

gap that incorporates updated government projections 

as well as new mitigation scenarios assembled in the 

Working Group III (WGIII) contribution to the Intergovern-

mental Panel on Climate Change (IPCC)’s Sixth Assess-

ment Report (AR6) (IPCC, 2022). Section 2.2 discusses 

the major trends and drivers of the gap and how it has 

changed compared to the 2021 assessment. Explored 

next in Section 2.3 are the global reduction pathways of 

coal, oil, and gas production that would be consistent with 

limiting warming to 1.5°C, including their sensitivity to the 

success of other climate mitigation measures. Section 2.4 

then explores the policy implications of these findings and 

other lines of evidence to derive recommended global re-

duction targets for fossil fuel production. Section 2.5 ends 

with a discussion of why an equitable transition away from 

fossil fuel production is at risk.

2.1 The fossil fuel production gap

The analysis of the global production gap rests on the 

determination of two elements. The first is the pathway of 

fossil fuel production implied by the plans and projections 

of national governments. The second is the pathway of 

fossil fuel production consistent with the Paris Agree-

ment’s goal of “holding the increase in global average 

temperature to well below 2°C above pre-industrial levels 

and pursuing efforts to limit the temperature increase to 

1.5°C” (Paris Agreement, 2015, art. 2.1).

The first element relies on a compilation of government 

plans and projections for future fossil fuel production, 

featuring the most recent national outlooks from 19 of 

the 20 major fossil-fuel-producer countries individually 

profiled in Chapter 3 (outlooks for South Africa were not 

available) as of August 2023. Together, these 19 countries 

accounted for around 80% of global fossil fuel produc-

tion, on a primary energy basis,1 in 2021. Their combined 

production trajectories are scaled up to a global estimate, 

based on these countries’ projected future shares of 

global production (see Section 2.2 and the report's Ap-

pendix, available online). The result is the estimated global 

“government plans and projections” (GPP) pathway.2 This 

updated GPP pathway therefore reflects — to the varying 

2. The Production Gap 
Since the release of the 2021 Production Gap Report, the political landscape for fossil fuels has 

begun to shift. After decades of negotiations, the first direct call to address fossil fuels made it into a 

cover decision text of the Conference of Parties (COP) to the United Nations Framework Convention 

on Climate Change (UNFCCC). At COP26 in late 2021, governments committed to accelerate efforts 

towards “the phasedown of unabated coal power and phase-out of inefficient fossil fuel subsidies”, 

though they did not agree to address oil and gas or the production of fossil fuels (UNFCCC, 2021). 

1 Coal, oil, gas production can be quantified in terms of physical units (e.g. barrels of oil), the amount of contained energy (e.g. exajoules), or the amount of greenhouse gases 
released during production activities and combustion. Primary energy represents the amount of energy that can be harvested directly from fossil fuels prior to any conversion.

https://productiongap.org/wp-content/uploads/2023/11/PGR2023_Appendix.pdf
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extent captured within each of the underlying projections 

— how these governments have adjusted their fossil fuel 

production targets in light of the evolving global energy 

landscape, national and international fossil fuel demand 

expectations, climate mitigation policies and pledges, and 

other factors.3

The second element — pathways for global fossil fuel pro-

duction consistent with the Paris Agreement’s tempera-

ture goal — is derived from long-term greenhouse gas 

(GHG) mitigation scenarios generated by process-based 

integrated assessment models (IAMs).4 This analysis relies 

on the mitigation scenarios compiled by the IPCC AR6 

WGIII, focusing on two scenario categories: “C1”, which 

limits warming to 1.5°C in 2100 with a likelihood great-

er than 50%, with no or limited overshoot throughout 

the 21st century;5 and “C3”, which limits peak warming 

throughout the 21st century to 2°C with a likelihood great-

er than 67% (Byers et al., 2022 ; IPCC, 2022). One of the 

modelled outputs of these scenarios is “primary energy 

supply” from coal, oil, and gas. Since this variable typically 

accounts for both energy and non-energy uses of fossil 

fuels (see Appendix), it is interpreted as total fossil fuel 

production intended for all uses.

There are a wide variety of modelling approaches and 

assumptions underlying different C1 and C3 scenarios, 

which have important implications for the resulting fossil 

fuel reduction pathways (Achakulwisut et al., 2023). Con-

sequently, a three-step scenario-selection approach has 

been developed and applied here.

First, the majority of the AR6-assessed scenarios rely on 

extensive carbon dioxide removal (CDR), mostly through 

bioenergy combined with carbon capture and storage 

(BECCS) and afforestation/reforestation (A/R) (Creutzig et 

al., 2021; Fuss et al., 2018). Based on a systematic litera-

ture review, Fuss et al. (2018) estimated upper “sustain-

able” limits of 5 billion tonnes of CO2 per year (GtCO2/yr) 

for BECCS and 3.6 GtCO2/yr for A/R by mid-century, due 

to their negative side-effects such as competition for land 

and loss of biodiversity. Thus, C1 and C3 scenarios relying 

on BECCS and A/R exceeding these levels were excluded.

Second, most IAMs do not adequately capture real- 

world constraints on regional CO2 storage potential and 

injection rates, which influence model reliance on CCS 

coupled to fossil fuel use (fossil-CCS), BECCS, and direct 

air carbon capture and storage (DACCS) (Grant et al., 

2022). Therefore, a mid-century limit of 8.6 GtCO2/yr for 

total CCS has also been imposed, based on the “invest-

able” CCS potential as estimated by Grant et al. (2022) 

when accounting for real-world financial, contractual,  

and institutional constraints.

Finally, scenarios have been selected only if they feature 

immediate rather than delayed climate action,6 and if they 

are compatible with achieving net-zero GHG emissions 

by 2100. Reaching net-zero GHGs will lead to declining 

long-term temperatures, which can limit the long-term 

impacts of climate change (IPCC, 2023). The selected 

36 C1 scenarios are classified as “1.5°C-consistent” and 

the 64 C3 scenarios as “2°C-consistent”, in keeping with 

previous editions of the Production Gap Reports to define 

pathways consistent with two different temperature 

outcomes (SEI et al., 2019, 2020, 2021). (See detailed 

methods in the Appendix; and see Box 2.1 for CCS, CDR, 

and abatement terminology.)

The “1.5°C-consistent” set is arguably most aligned with 

the Paris Agreement’s long-term temperature goal and its 

other objectives based on the rationale and interpretation 

proposed by Schleussner et al. (2022), while the “2°C 

consistent” set is arguably not compatible with limiting 

warming to “well below” 2°C and does not align with the 

1.5°C temperature limit.7 Given this, the 2021 Glasgow 

Climate Pact’s emphasis on the 1.5°C limit, and the sig-

nificant amplification of adverse climate impacts at 2°C 

2 The GPP pathway was called the “countries’ plans and projections (CPP)” pathway in the 2021 Production Gap Report.

3 There are varying levels of detail, certainty, and intent associated with fossil fuel production targets published by governments and affiliated institutions. These targets are 
collectively referred to here as “plans and projections”. Governments take a variety of factors into consideration in assembling these plans and projections, including the state of 
each country’s fossil fuel reserves, the evolution of technologies and costs of extraction, the presence of subsidies and regulations, foreseeable dynamics of domestic and 
international demand, and/or national and international climate mitigation ambitions. Where available, the over-arching assumptions underlying a given country’s projections are 
described in each of the country profiles featured in Chapter 3 or in the Appendix.

4 Process-based IAMs project cost-optimized mitigation pathways under what-if assumptions or subject to pre-defined outcomes such as carbon budget constraints consistent 
with limiting global warming to 1.5°C with a certain likelihood, through modelling linkages and trade-offs between energy, land use, climate, economy, and development (Wilson 
et al., 2021).

5 C1 scenarios also limit peak warming to 2°C throughout the 21st century with close to, or more than, 90% likelihood (IPCC, 2022). C2 scenarios, which limit warming to 1.5°C in 
2100 with a likelihood greater than 50% but exhibit high overshoot (i.e. exceeding 1.5°C by 0.1°C–0.3°C for up to several decades), are excluded from this analysis, given their 
extensive reliance on long-term carbon dioxide removal; see Section 2.4.

6 Some scenarios in the AR6 database are designed to follow current policies or NDCs out to 2030 before starting globally coordinated mitigation. These scenarios therefore do 
not truly explore cost-effective pathways to limit warming to a given temperature with action starting as soon as possible. Such “delayed action” scenarios are excluded, leaving 
only scenarios that give the models full flexibility on the timing and extent of reductions in fossil fuel production.
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relative to 1.5°C of warming (IPCC, 2018; UNFCCC, 2021), 

this report primarily focuses on results with respect to the 

1.5°C-consistent pathways. 

The production gap is the difference between the global 

level of fossil fuel production under the GPP pathway 

and that under the 1.5°C- or 2°C-consistent pathway 

in any given year, as shown in Figures 2.1 and 2.2 and 

summarized in Table 2.1. Two other global production 

pathways are shown in these figures: the pathway implied 

by governments’ stated climate mitigation policies and 

the pathway implied by governments’ announced climate 

pledges, both as of September 2022, as modelled by the 

International Energy Agency (IEA, 2022c).8

In Figure 2.1, the production gap is denominated in billions 

of tonnes of CO2 equivalent (GtCO2eq), representing the 

amount of GHG emissions expected to be released from 

the production and combustion of extracted coal, oil, and 

gas.9,10 As shown, governments are planning on produc-

ing, in 2030, more than double the amount of fossil fuels 

than would be consistent with the median 1.5°C pathway 

7 The Paris Agreement does not provide a precise definition of what “well below 2°C” means and how these temperature limits should be used in climate policymaking (Rogelj et 
al., 2017; Schleussner et al., 2016). However, it has been interpreted as limiting peak warming to below 2°C with >90% likelihood (Schleussner et al., 2022), which translates to 
being “very likely” to limit warming to 2°C in IPCC uncertainty language. This is higher than the 67% probability that the 2°C-consistent scenarios achieve. 

8 The IEA’s Stated Policies Scenario (STEPS) is “based on a detailed sector-‐by-‐sector review of the policies and measures that are actually in place or under development”. The 
Announced Pledges Scenario (APS) “assumes that governments will meet, in full and on time, all of the climate‐-related commitments that they have announced, including longer 
term net-zero emissions targets and pledges in nationally determined contribution (NDCs), as well as commitments in related areas such as energy access”.

Figure 2.1
Global fossil fuel production under five pathways from 2015 to 2050, denominated in units of billion tonnes of CO2 equivalent per year 

(GtCO2eq/yr) — the amount of GHG emissions expected to be released from the production and combustion of extracted coal, oil, and 

gas. For the 1.5°C- and 2°C-consistent pathways, the median and 25th–75th percentile range (shaded) of all selected scenarios are 

shown. The black trend line shows historical 2015–2021 annual production; all other pathways are plotted at 5-year resolution.
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(i.e. around 110% more), and 69% more than would be 

consistent with the median 2°C pathway. These percent-

ages translate to production gaps of 22 GtCO2eq and 17 

GtCO2eq, respectively. The magnitude of the production 

gap is projected to increase over time, reaching around 29 

GtCO2eq and 22 GtCO2eq, respectively, in 2050.

Governments’ fossil fuel production plans and projections 

also exceed the global levels of production implied by 

their stated climate mitigation policies (solid gold line) 

by around 11–16% between 2030 and 2050 (Figure 2.1). 

Compared with the global production pathway implied by 

governments’ announced climate pledges (dashed gold 

line), the GPP pathway is 29% higher in 2030, and 110% 

higher in 2050.11

The production gap can also be quantified in terms of its 

component fuels, as shown in Figure 2.2, given that each 

mitigation scenario outputs primary energy supply from 

coal, oil, and gas explicitly. In this figure, the amounts of 

fossil fuel production under the five different pathways are 

calculated and shown in energy-based units. This enables 

a direct comparison of the levels of production under the 

GPP pathway and those under mitigation pathways as 

originally reported in exajoules by the latter.

Among the selected 1.5°C-consistent pathways, there is 

strong consensus that global coal, oil, and gas produc-

tion decline rapidly and substantially between now and 

mid-century under society-wide decarbonization efforts 

and falling fossil fuel demand. As a result, the median 

1.5°C-consistent pathway shows an almost total phase-

9 Here, top-down emission factors for each fuel are calculated as the ratio of the global annual sum of GHG emissions from fuel production and combustion to the global annual sum 
of fuel production based on IEA statistics for 2016–2020 (the most recent five years of data available) (IEA, 2023b, 2023d). These factors account for total GHG emissions from 
fuel combustion plus CO2, CH4, and N2O emissions from production processes; the IEA uses 100-year Global Warming Potentials (GWPs) from the IPCC’s Fourth Assessment 
Report to calculate CO2-equivalent emissions (see Appendix for details).

10 While methodological differences mean that the production gap quantification cannot be directly compared to the “emissions gap” assessments (UNEP, 2022), the production 
gap effectively represents the portion of the emissions gap attributable to fossil fuels.

11 The IEA estimates that GHG emissions from all sources under its STEPS and APS scenarios would lead to a long-term temperature rise of around 2.5°C and 1.7°C by 2100, 
respectively (each with a 50% probability) (IEA, 2022c, p. 107). Assuming all other GHG emission sources are equivalent, the levels of fossil fuel production under this report’s GPP 
pathway are higher than those in the STEPS scenario and therefore would likely imply greater warming (unquantified here).

Figure 2.2
Global coal, oil, and gas production under five pathways from 2015 to 2050, denominated in exajoules (EJ) per year. Physical units for 

each fossil fuel are displayed as secondary axes: billion tonnes per year (Gt/yr) for coal, million barrels per day (Mb/d) for oil, and trillion 

cubic meters per year (Tcm/yr) for gas. For the 1.5°C- and 2°C-consistent pathways, the median and 25th–75th percentile range (shaded) 

of selected mitigation scenarios are shown. The black trend lines show historical 2015–2021 annual production; all other pathways are 

plotted at 5-year resolution.
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out of coal and deep reductions in oil and gas production 

in this period. These reductions, and the relative contri-

butions of different fossil fuels, are also contingent on the 

success of other mitigation strategies, including CDR and 

fossil-CCS deployment. As explored further in sections 

2.3 and 2.4, even deeper fossil fuel reductions would be 

required if these methods fail to deliver at scale.

In stark contrast, governments are in aggregate planning 

to increase oil and gas production out to at least 2050, 

creating ever-widening production gaps (Figure 2.2). The 

production gap for oil is 26 million barrels per day (Mb/d) 

in 2030 and 84 Mb/d in 2050. The gap for gas is 2.2 tril-

lion cubic meters (Tcm) in 2030 and 3.8 Tcm in 2050. This 

translates to oil and gas under the GPP pathway being 

around 29% and 82% higher than their respective levels 

under the median 1.5°C-consistent pathway in 2030. By 

2050, the respective percentages grow to 260% and 210%.

For coal, the GPP pathway show a short-term increase 

out to 2030 before a decline (Figure 2.2). Given that all of 

the selected 1.5°C-consistent pathways show very rapid 

and deep reductions in coal between now and 2030, 

the production gap for coal is largest in magnitude in the 

near-term: 6.9 billion tonnes of coal in 2030 and 4.8 billion 

tonnes in 2050. In relative terms, global coal production 

under the GPP pathway is around 460% higher in 2030 

and 2400% higher in 2050 than the median 1.5°C-consis-

tent pathway. 

As shown in Figure 2.2, global coal, oil, and gas production 

levels under the GPP pathways also each exceed levels 

implied by governments’ stated climate mitigation polices 

and announced pledges as modelled under the IEA’s 

STEPS and APS scenarios, respectively.

As detailed in Chapter 3, only a few countries have begun 

to consider the alignment of their fossil fuel production 

and export targets with national and international climate 

goals. Given that governments’ production plans and 

targets help to influence, legitimize, and justify continued 

investments in fossil fuel infrastructure, there is a real risk 

that current production plans are undermining the energy 

transition by exacerbating “carbon lock-in” and entrench-

ing fossil fuel dependence (Seto et al., 2016). At the same 

time, many of these planned production projects could 

also become stranded assets as the world decarboniz-

es and fossil fuel extraction targets fail to reflect falling 

demand and changing sociopolitical realities (Kemfert et 

al., 2022; Semieniuk et al., 2022). This is especially true 

given that the committed emissions of CO2 expected to 

occur over the lifetime of existing fossil-fuel-production 

Table 2.1
The fossil fuel production gaps in 2030, 2040, and 2050. Shown values represent the differences between global production levels under 

the GPP pathway and the median (and interquartile range, IQR, shown in brackets) levels under the selected 1.5°C- and 2°C-consistent 

pathways. Values are rounded to two significant figures.

Year
Coal Oil Gas Total

EJ/yr % EJ/yr % EJ/yr % GtCO2eq/yr %

Production gap relative to 1.5°C-consistent pathways

2030 
150

(150–160)
460 

(390–590)
49  

(38–84)
29  

(19–62)
76 

(52–85)
82 

(43–99)
22 

(20–26)
110 

(85–150)

2040 
130 

(120–140)
1200 

(420–5100)
93 

(70–130)
77  

(49–160)
110  

(100–130)
150  

(120–240)
26 

(22–31)
190  

(130–340)

2050 
100  

(77–110)
2400 

(260–5800)
160

(130–180)
260 

(150–440)
130  

(110–150)
210  

(140–390)
29 

(23–32)
350 

(170–600)

Production gap relative to 2°C-consistent pathways

2030
140  

(120–140)
300 

(200–370)
28  

(20–40)
15 

(10–23)
53 

(26–170)
26 

(18–46)
17 

(15–20)
69 

(53–87)

2040
130 

(100–140)
790  

(230–1500)
56

(40–67)
35 

(23–46)
97 

(35–190)
57 

(23–110)
20 

(15–24)
110  

(59–150)

2050
100 

(67–100)
1300 

(160–1900)
110  

(92–120)
100  

(71–120)
120  

(32–190)
67 

(20–160)
22 

(15–25)
150

(67–210)
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infrastructure already exceed the remaining carbon bud-

get for a 50% chance of limiting warming to 1.5°C by 2100 

(IPCC, 2023; Trout et al., 2022). Moreover, according to 

the latest IEA projections, global coal, oil, and gas demand 

are expected to peak within this decade even without any 

new climate policies (IEA, 2023c).

2.2 A breakdown of the government plans and 
projections (GPP) pathway

This section discusses the individual plans and projec-

tions of major fossil fuel producer countries that underlie 

the global coal, oil, and gas GPP pathways, and explores 

how the overall production gap has changed compared to 

the 2021 assessment.

The 2023 GPP pathways are informed by the plans and 

projections of 19 of the 20 major producer countries 

featured in Chapter 3 (data were not available for South 

Africa; new countries compared to the 2021 production 

gap assessment are denoted with an asterisk): Australia, 

Brazil, Canada, China, Colombia*, Germany, India, Indone-

sia, Kazakhstan, Kuwait*, Mexico, Nigeria*, Norway, Qatar*, 

the Russian Federation, Saudi Arabia, the United Arab 

Emirates (UAE), the United Kingdom of Great Britain and 

Northern Ireland (UK), and the United States of America 

(US). Among these 19 countries, government plans and 

projections are available for nine producer countries for 

coal (accounting for 93% of global production in 2021 

on an energy basis), 17 countries for oil (74% of global 

production), and 18 countries for gas (72% of global pro-

duction). 

Figure 2.3 shows the individual contributions of these 19 

countries to the global coal, oil, and gas GPP pathways. 

The global values shown by the red lines are equivalent to 

the GPP pathways shown in Figure 2.2 and sum up to the 

total GPP pathway shown in Figure 2.1. These are estimat-

ed by scaling the aggregated production levels of the 19 

countries shown, based on their future shares of global 

coal, oil, and gas production as modelled in IEA STEPS 

(IEA, 2022c) (see Appendix for further details).12

The global GPP pathways show that, compared with 2020 

levels, annual oil and gas production are projected to 

increase by 27% and 25% by 2030, and by 29% and 41% 

by 2050, respectively. Annual coal production is project-

ed to increase by 10% between 2020 and 2030, before 

falling by 41% between 2030 and 2050. Under the GPP 

pathways for each fuel, the planned/projected produc-

tion levels by two to five major producer countries would 

account for around half of the global total between now 

and 2050.

The near-term increase in coal production is led by India, 

Indonesia, and the Russian Federation. Other countries 

(Australia, Colombia, and Kazakhstan) project relatively 

flat or slightly increasing levels of coal production between 

2021 and 2030. The long-term decline in global coal pro-

duction is led by China, whose domestic coal production is 

estimated to decrease steeply between 2030 and 2050 in 

alignment with the country's 2060 carbon-neutrality goal 

(see China’s country profile in Chapter 3).

The projected near-term increase in oil is led by Brazil, 

Canada, the Russian Federation, Saudi Arabia, and the 

US. Of the 17 countries assessed, seven foresee relative-

ly flat or increasing levels of annual oil production from 

2021 until 2040–2050. For gas, the near-term increase 

is led by China, Nigeria, Qatar, the Russian Federation, 

and the US, while eight countries foresee relatively flat or 

increasing levels of annual gas production from 2021 until 

2035–2050. Projected long-term declines in oil and gas 

production in certain countries, such as Norway and the 

UK, are primarily due to resource depletion, rather than 

an active transition (see Chapter 3).

It is challenging to directly compare the 2023 produc-

tion gap to previous assessments for several reasons. 

This year’s assessment of global GPP pathways is more 

comprehensive, since it is informed by the plans and 

projections of four additional countries and now extends 

to 2050 compared to 2040 previously. The lack of regular, 

standardized reporting of fossil fuel production projec-

tions by countries is another confounding factor.13 Further-

more, the mitigation scenarios assessed in AR6 represent 

a largely different ensemble and are therefore not directly 

comparable to those assessed in the IPCC Special Report 

on Global Warming of 1.5°C (SR1.5) (Huppmann et al., 

2019), which were used in previous production gap anal-

yses. Additional criteria applied in the mitigation scenario 

selection, as described above, also have implications for 

the resulting 1.5°C- and 2°C-consistent median pathways, 

especially for the latter. Given these considerations, only 

broad comparisons are drawn below for changes in the 

production gap with respect to the 1.5°C-consistent path-

way (see Appendix for details).

12 For some countries and fuels, government plans and projections end before 2050. To extrapolate all countries’ projections to 2050, this analysis uses the percentage change for 
a given country and fossil fuel as modelled under the IEA’s STEPS. This scenario reflects existing policies as of 2022; thus, this is likely a conservative extrapolation approach, 
given that estimated global production under the GPP pathway is higher than under the STEPS (as shown in Figures 2.1 and 2.2).

13 For example, some governments issue long-term national energy outlooks annually, which enables a direct, year-to-year comparison of their projections. However, many 
countries do not. In some cases, countries provide projections in different government documents and/or create new scenarios, which makes comparison over time difficult.



Production Gap Report 2023     23

Figure 2.3
Individual countries’ contributions (stacked area charts) to global production estimated under the GPP pathways (red lines). For each fuel, 

countries are plotted in order of decreasing cumulative 2020–2050 production, from bottom to top. The median 1.5°C- and 2°C-consistent 

global production pathways are overlaid (dashed blue and green lines). Annual coal, oil, and gas production are shown in energy units 

(exajoules, or EJ) on the primary axes, and in units of extraction-based CO2-equivalent emissions on the secondary axes (GtCO2eq/yr). 

(Throughout this report, globally averaged emission factors are applied for each fuel in all countries. See the Appendix for details.)
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Compared with the 2021 assessment, the global pro-

duction gap with respect to the median 1.5°C-consistent 

pathway for coal is wider by 2030 and remains roughly 

the same for 2040. Almost half of the increase in the 

2030 gap is due to an increase in the underlying gov-

ernment projections. The remaining increase can be 

explained by a reduction in the modelled level of coal 

supply under the median 1.5°C-consistent pathway due to 

a faster coal phase-out in the selected AR6 versus SR1.5 

mitigation scenarios. For 2040, the coal production gap 

has remained almost the same due to almost equivalent 

reductions in both the GPP and median 1.5°C-consistent 

levels. For oil, the production gap in the 2023 assessment 

is narrower in both 2030 and 2040 under the 2023 as-

sessment. This is mainly due to the median 1.5°C-consis-

tent pathway allowing a slightly slower oil decline, which 

is balanced by a much faster phase-out for coal and a 

slightly faster near-term reduction for gas. Meanwhile, the 

gas production gap widens for 2030 and slightly decreas-

es for 2040. The small increase in the 2030 gap is mainly 

because of the larger near-term gas reduction modelled 

in the median 1.5°C-consistent pathway. The small decline 

for 2040 is mainly due to a decrease in the underlying 

government projections. In sum, these changes largely 

cancel each other out to leave the overall production gap 

largely unchanged for both 2030 and 2040 (i.e. differing 

by no more than 1–3 GtCO2eq/yr).

2.3 Global coal, oil, and gas reduction pathways 
consistent with limiting warming to 1.5°C 

As previously described, governments’ plans and pro-

jections, taken together, would lead to global oil and gas 

production rising out to 2050, while coal increases out 

to 2030. This section explores in detail the global reduc-

tion pathways of coal, oil, and gas production that would 

be consistent with limiting long-term warming to 1.5°C, 

including their sensitivity to the success of other climate 

mitigation strategies and other model assumptions. 

Mitigation scenarios generated by process-based IAMs, 

like those assembled for AR6 and analysed here, have 

become widely used to provide policy-relevant insights 

for how the world’s energy and land-use systems can be 

transformed in the most cost-effective way to limit global 

warming to a given temperature outcome (Kikstra et al., 

2022; McLaren & Markusson, 2020; Riahi et al., 2022; van 

Beek et al., 2020). Such scenarios generally model differ-

ent combinations and extents of the following mitigation 

strategies to achieve net-zero CO2 emissions: (1) reducing 

coal, oil, and gas supply and demand; (2) transforming 

agricultural and other land-use practices; (3) reducing 

energy and material consumption in end-use sectors; and 

(4) deploying fossil-CCS and CDR (see Box 2.1). Reduc-

ing non-CO2 GHGs such as methane (CH4) is another 

important mitigation lever (UNEP & CCAC, 2021). The 

relative contributions of these mitigation options reflect 

differences in the underlying model framework, scenar-

io design, and input parameters and assumptions such 

as technological performance and adoption, economic 

relationships, and cost optimization (Achakulwisut et al., 

2023; Harmsen et al., 2021).

Figure 2.4 shows the global pathways for coal, oil, and 

gas production and six other variables modelled under 

different subsets of or individual scenarios within the se-

lected 1.5°C-consistent set. The pathways plotted in each 

figure panel are as follows: (1) the median pathway (and 

percentile ranges) calculated using all of the 36 select-

ed 1.5°C-consistent scenarios; (2) the median pathway 

calculated from three scenarios that do not rely on CDR 

beyond their cumulative “feasible potential” based on 

expert consensus (Grant et al., 2021b),14 representing a 

low-CDR-reliance perspective; and (3) three “illustrative 

mitigation pathways” (IMPs) chosen by IPCC AR6 WGIII 

to reflect different prominent mitigation strategies for lim-

iting warming to 1.5°C with no or limited overshoot (Riahi 

et al., 2022).15 Additionally, given its prominence in energy 

policy discourses, the figure also features the IEA’s 2023 

update of its net-zero emissions by 2050 (NZE) scenario 

(IEA, 2023c). Key statistics from Figure 2.4 are highlighted 

in Table 2.2, and detailed in Table A.5 in the Appendix.

14 The cumulative 2020–2100 limits are 224 GtCO2 for afforestation, 196 GtCO2 for BECCS, and 320 GtCO2 for DACCS. Surveyed experts were asked to consider the technical 
potential for each CDR method (e.g. geological CO2 storage capacity) as well as non-technical constraints such as sustainability (e.g. large-scale conversion of land to bioenergy 
crops) and societal and governance considerations (Grant et al., 2021b).

15 IMP-LD features a strong emphasis on energy demand reduction (Grubler et al., 2018), IMP-Ren relies heavily on renewables deployment and electrification (Luderer et al., 2022), 
while IMP-SP achieves net-zero emissions in alignment with other sustainable development goals (Soergel et al., 2021).

16 In this figure, methane (CH4) emissions from the energy sector are converted to CO2-equivalent emissions using 100-year time horizon Global Warming Potential values provided 
in Table 7.15 of the Working Group I contribution to the IPCC AR6: 29.8 for fossil-CH4 (IPCC, 2021).
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Figure 2.4
2010–2050 global pathways of nine variables modelled under subsets of or individual 1.5°C-consistent scenarios (see text for scenario 

descriptions): (a–c) coal, oil, and gas production; (d) primary energy supply from non-biomass renewables; (e) CO2 emissions from  

the energy sector; (f) methane emissions from the energy sector;  (g) CO2 emissions captured and stored from fossil fuel combustion 

(fossil-CCS); (h) CO2 captured and stored from bioenergy use (BECCS); and (i) CO2 removed and sequestered by land use practices.  

The units and number of scenarios (“n”) reporting each variable are shown inset (not all scenarios report each of the variables shown).  

In panels a–c, global coal, oil, and gas production under historical (black line) and GPP pathways (red line) are also shown. 
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2030 2040 2050

Variable Median 
pathway

Median 
low-CDR 
pathway

IMP-LD IEA NZE
Median 

pathway

Median 
low-CDR 
pathway

IMP-LD IEA NZE
Median 

pathway

Median 
low-CDR 
pathway

IMP-LD IEA NZE

Percent change relative to 2020

Coal production -78% -83% -75% -39% -92% -99% -90% -83% -97% -99% -98% -90%

Oil production -10% -2% -47% -14% -35% -37% -75% -54% -67% -76% -90% -76%

Gas production -29% -19% -47% -15% -43% -57% -75% -62% -54% -77% -85% -77%

Combined oil and gas 

productiona -18% -9% -47% -15% -38% -46% -75% -58% -62% -77% -88% -76%

Renewable energy 

supply
220% 240% 250% 210% 490% 600% 410% 590% 690% 910% 500% 840%

Energy CO2 emissions -47% -40% -58% -31% -70% -74% -81% -81% -89% -93% -92% -100%

Energy CH4 emissions -63% -65% No data -73% -79% -85% No data -93% -90% -95% No data -98%

Annual value (GtCO2/yr)

Fossil-CCS 0.51 0.41 0 0.45 1.6 0.70 0 1.3 2.1 0.56 0 1.6

BECCS 0.31 0.22 0 0.067 1.6 0.46 0 0.47 2.8 0.91 0 0.78

DACCSa 0.0029 0 0 0.069 0.043 0 0 0.30 0.25 0 0 0.62

Land use sequestration 0.73 0.23 1.3 N/Ab 1.4 0.30 2.2 N/Ab 2.2 0.23 3.2 N/Ab

a Not plotted in Figure 2.4. 
b The IEA NZE does not model land-use systems, focusing only on energy. As such, it does not incorporate carbon sequestration via conventional land-based methods.

Table 2.2
Summary of values for variables under 1.5°C-consistent pathways shown in Figure 2.4. Values are rounded to two significant figures. (For 

values from IMP-Ren and IMP-SP, see the Appendix, Table A.5.)
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Also shown in panels a–c of Figure 2.4 are the global 

coal, oil, and gas production estimated under the GPP 

pathways, illustrating the sensitivity of the production gap 

estimate relative to the chosen reference 1.5°C-consistent 

pathway for each fuel.

Under the median 1.5°C-consistent pathway, global 

production of coal, oil, and gas — intended for all uses — 

decreases by 97%, 67%, and 54%, respectively, between 

2020 and 2050. These reductions are contingent upon 

the assumption that, by 2050: 1) fossil fuel abatement 

technologies will be available and cost-effective at scale, 

resulting in 2.1 GtCO2 emitted annually from fossil fuel 

combustion being captured and stored; 2) conventional 

and novel CDR measures (see Box 2.1) will remove and 

sequester around 5.2 GtCO2/yr from the atmosphere; and 

3) roughly 20% of oil and 35% of gas produced will go 

towards non-energy uses.17 In parallel, between 2020 and 

2050, coal use without CCS is effectively phased out by 

2040, while oil and gas use without CCS each decrease 

by close to 70%. Energy supply from non-biomass renew-

ables increases almost eight-fold, making up 88% of the 

electricity mix by 2050. Global annual methane emissions 

are reduced by 58% for all sources, and by 90% from fos-

sil fuel production activities, by 2050 from 2020 levels.

Three key insights emerge from this analysis of differ-

ent 1.5°C-consistent pathways. First, to stay on track to 

achieve net-zero CO2 emissions by mid-century and limit 

long-term warming to 1.5°C, global production of all three 

fossil fuels needs to decline substantially between now 

and 2050, in parallel with other key climate mitigation 

strategies such as reducing fossil fuel demand, increas-

ing renewable energy generation, and reducing methane 

emissions from all sources, including oil and gas pro-

duction activities. In particular, as can be seen from the 

pathways plotted in Figure 2.4, global coal, oil, and gas 

production each decrease from 2020 onwards regardless 

of whether a given pathway deploys fossil-CCS or not. 

Second, the extent of the modelled reductions in global 

coal, oil, and gas production are particularly sensitive to 

assumptions around fossil-CCS and CDR potential. For 

example, the IMP-LD (low-energy demand) scenario does 

not rely on any CCS (coupled to fossil fuels, bioenergy, or 

direct air capture) due to concerns over innovation failure, 

investment risks, and public opposition, and consequently 

charts out one of the fastest coal, oil, and gas reduction 

trajectories among the selected 1.5°C-consistent sce-

narios (though it does rely extensively on conventional 

CDR). Similarly, imposing “feasible potential” limits on the 

cumulative 2020–2100 levels of afforestation, BECCS, 

and DACCS (see footnote 14) would see much larger 

reductions in coal, oil, and gas between 2020–2050 than 

the median of all selected 36 scenarios, especially for gas 

(Figure 2.4 and Table 2.2).

Third, reduction targets for coal, oil, and gas depend on 

and influence one another. For example, in the near-term 

out to 2030, the IEA NZE models relatively slower coal 

and gas reductions than the median 1.5°C-consistent 

pathway, but faster for oil. In the longer-term, the IEA NZE 

models relatively larger reductions in oil and gas but a 

more gradual coal phase-out. Therefore, it is important 

to establish near- and long-term reduction targets for all 

three fossil fuels — rather than focusing on coal alone, as 

in prior COP decision texts (UNFCCC, 2021, 2022) — to 

stay on track to limiting warming to 1.5°C.

Ultimately, the pace and extent of the required reductions 

in global coal, oil, and gas production will also depend 

on many normative and values-based choices, which 

cannot be adequately informed by scenarios generated by 

cost-optimized IAMs alone (Smith et al., 2023; Stern et al., 

2022; Stoddard et al., 2021). The global reduction targets 

in coal, oil, and gas production presented in this section, 

especially under the median 1.5°C-consistent pathway, 

should be viewed as general guidelines for minimum-am-

bition-setting rather than definitive benchmarks. Decision 

makers should also consider other lines of scientific evi-

dence and weigh other factors. The latter include, for ex-

ample, considering which decarbonization roadmaps may 

be more feasible to attain given real-world constraints, 

more desirable with respect to other important societal 

and environmental outcomes, and more precautionary 

in terms of safeguarding public and planetary health, as 

well as how to fairly share the remaining carbon budget in 

terms of fossil fuel extraction. The next two sections ex-

plore these issues further in order to derive recommend-

ed targets for reductions in global fossil fuel production.

17 These estimates are a rough approximation since the relevant variables are inconsistently reported by the scenarios. Non-energy uses can lead to either long-term carbon 
storage in stable physical products or eventual combustion. For example, up to 40% of discarded plastics are burned globally (OECD, 2022). Estimates suggest that around 
0.02% of coal, 8.02% of oil, and 1.86% of gas produced do not lead to eventual carbon emissions (Heede, 2014).
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2.4 Policy implications I: why a global fossil fuel 
phase-out is needed to limit warming to 1.5°C

There are reasons to phase out all three fossil fuels even 

more quickly than modelled under the median 1.5°C-con-

sistent pathways plotted in Figures 2.1–2.2. This section 

explores four key reasons why an accelerated phase-out 

may be necessary and desirable.

First, even after applying the selection criteria described 

in Section 2.1 aimed at avoiding excessive CCS and CDR 

reliance, the majority of the 1.5°C-consistent scenarios an-

alysed in this report still assume that fossil-CCS and CDR 

can be deployed at significant levels from 2030 onwards 

(Table 2.2). However, it remains highly uncertain whether 

these new technologies will become viable at scale (IEA, 

2022b; Smith et al., 2023). 

As described in the previous section, under the median 

1.5°C-consistent pathway, around 2.1 GtCO2/yr of fossil- 

fuel-combustion emissions are captured and stored by 

2050. However, the track record for CCS deployment has 

been very poor to date, with around 80% of pilot projects 

over the last 30 years ending in failure (Wang et al., 2021). 

The annual capacity from operational CCS projects that 

result in dedicated CO2 storage currently sum up to less 

than 0.01 GtCO2/yr (IEA, 2023a). There is concern that a 

range of institutional, technical, and financial barriers will 

constrain CCS deployment (Grant et al., 2022; Lane et 

al., 2021), and rates of CCS deployment continue to fall 

below expectations and remain far below those modelled 

in IAMs (IPCC, 2023). Many of the scenarios modelling 

higher gas levels in the long-term are generated by IAMs 

that do not impose sufficient constraints on CO2 storage 

potential and injection rates (Achakulwisut et al., 2023). If 

fossil-CCS fails to scale to the levels envisaged by these 

scenarios, reductions in fossil fuel production and use 

need to be even faster. 

Likewise, if CDR deployment fails to scale to the levels 

envisaged by these scenarios, deeper cuts in fossil fuels 

would be required. In particular, the level of long-term 

gas production modelled in 1.5°C-consistent scenarios is 

Box 2.1 Carbon dioxide removal (CDR), carbon capture and storage (CCS), and 
fossil fuel abatement

Following the State of Carbon Dioxide Removal 

report (Smith et al., 2023), CCS coupled to fossil fuel 

combustion is referred to in this report as fossil-CCS 

to distinguish it from the novel CDR methods of CCS 

coupled to bioenergy (BECCS) or direct air capture 

(DACCS).

j To count as CDR, a method must be an interven-

tion which captures CO2 from the atmosphere 

(Principle 1) and stores it for a long period of time 

(Principle 2). 

j CCS and carbon capture and utilization (CCU) 

are a set of industrial methods for the chemical 

capture of CO2 and its concentration into a pure 

stream, followed by its subsequent geological 

storage (CCS) or conversion into products (CCU). 

Where the CO2 comes directly from fossil fuels, 

this process does not meet Principle 1 and counts 

as an emissions reduction rather than CDR. CCS 

can, however, also be applied to CO2 streams gen-

erated from biomass or directly from the air,  

in which cases the overall process meets both 

Principle 1 and Principle 2, and counts as CDR. 

Currently, carbon capture, utilization, and storage 

(CCUS) costs vary greatly by CO2 source, ranging 

from USD 13 to USD 342 per tonne of CO2 (Bay-

lin-Stern & Berghout, 2021). 

j Almost all current CDR of about 2 GtCO2/yr  

comes from conventional management of land  

(e.g. afforestation/reforestation, peatland and 

wetland restoration); only a tiny fraction —  

0.002 GtCO2/yr — results from novel methods 

(e.g. BECCS, DACCS, ocean alkalinization) (Smith 

et al., 2023).

Following the IPCC AR6 WGIII definition, fossil fuel 

abatement in this report refers to human interven-

tions that reduces the release of GHGs from activi-

ties during the fossil fuel lifecycle. This includes, for 

example, capturing 90% or more CO2 from coal- or 

gas-fired power plants, or 50–80% of fugitive meth-

ane emissions from fossil-fuel-based energy supply 

(IPCC, 2022).
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particularly sensitive to assumptions around fossil-CCS 

and CDR (see figure A.3 in the Appendix). Under the 

median 1.5°C-consistent pathway, around 2.2 GtCO2/

yr is sequestered by conventional land-based methods 

and around 3.0 GtCO2/yr by novel methods (e.g. BECCS, 

DACCS) by 2050. Currently, almost all CDR comes from 

conventional methods (2 GtCO2/yr), with novel meth-

ods contributing 0.002 GtCO2/yr (Smith et al., 2023). A 

precautionary approach would involve minimizing CDR 

reliance, given both the uncertainty in the feasibility of 

its large-scale deployment (Grant et al., 2021b; Smith et 

al., 2023) and potential negative impacts including land 

degradation, food insecurity, biodiversity loss, and water 

scarcity (Calvin et al., 2021; Fuss et al., 2018; IPCC, 2022). 

As shown in Table 2.2, if only 1.5°C-consistent scenarios 

that do not exceed the “feasible potential” limits of A/R, 

BECCS, and DACCS are considered (see footnote 14), the 

modelled 2020–2050 reductions become 99%, 76%, and 

77% for coal, oil, and gas, respectively. Even if CDR does 

successfully scale, using CDR to enable continued fossil 

fuel combustion is arguably a risky and sub-optimal cli-

mate mitigation strategy, and CDR should be viewed as a 

tool to address emissions from hard-to-transition sectors, 

rather than as an alternative to actual emission reductions 

(Grant et al., 2021a; Smith et al., 2023). 

Second, AR6-assessed mitigation scenarios generally do 

not adequately capture real-world technology innovation, 

adoption, diffusion, and path-dependencies. However, the 

energy transition will be highly path-dependent, with the 

cost of key fuels and technologies changing as the energy 

transition develops (Aghion et al., 2019; Mercure et al., 

2016). In particular, economies of scale mean that the cost 

of low-carbon technologies will continue to fall as their 

deployment expands. This could drive a virtuous cycle of 

coupled cost reductions and accelerated deployment, 

which few models account for (Grubb et al., 2021; Way et 

al., 2022). At the same time, fossil fuels will likely experi-

ence diseconomies of scale as the infrastructure required 

for fossil fuel extraction, distribution, and consumption 

shrinks (Grubert & Hastings-Simon, 2022; IMF, 2023). 

This will likely increase the costs of maintaining fossil fuel 

infrastructure during what some researchers have called 

the “mid-transition” (20–80% penetration of renewable 

systems), which could further accelerate the transition  

towards renewables and increase the economic desirabil-

ity of phasing out coal, oil, and gas (Grubert & Hastings- 

Simon, 2022).
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Some AR6-assessed mitigation scenarios that model 

relatively high levels of gas supply in the long term exhibit 

a gas-rebound trajectory, in which gas supply declines in 

the near term followed by a revival after around mid-cen-

tury, enabled by high fossil-CCS and CDR (Achakulwisut 

et al., 2023). However, such a rebound seems highly ques-

tionable given energy system inertia, and is likely partly 

due to inadequate model representation of technology 

path-dependencies and lack of constraints on regional 

CO2 storage capacity. Omitting such pathways from the 

selected 1.5°C-consistent set would imply an even larger 

2020–2050 reduction in gas production of 68% rather 

than 54% under the median pathway.

Third, the mitigation scenarios analysed here explore how 

society can achieve net-zero CO2 emissions in the most 

cost-effective way without accounting for the localized 

and near-term non-climatic harms of coal, oil, and gas 

extraction and burning. As such, scenarios that rely on 

CCS and CDR to enable continued fossil fuel produc-

tion and use, in effect, ignore these harms. For example, 

exposure to outdoor fine particulate matter pollution from 

fossil fuel combustion leads to around 8.7 million pre-

mature deaths worldwide each year (Vohra et al., 2021). 

In addition, continued fossil fuel extraction perpetuates 

toxic air and water pollution and associated health harms 

(Buonocore et al., 2023; Donaghy et al., 2023; Raimi et al., 

2022), human rights violations (Temper et al., 2018), and 

biodiversity loss and ecosystem degradation (Harfoot et 

al., 2018) in affected regions. The benefits of an acceler-

ated and complete phase-out of fossil fuels are therefore 

even more compelling when the non-climatic harms of 

continued fossil fuel dependence are also accounted for 

(Achakulwisut et al., 2022).

Finally, other research has shown that the emissions of 

CO2 expected to occur over the lifetime of existing fossil- 

fuel-production (and -combustion) infrastructure already 

exceed the remaining carbon budget for a 50% chance of 

limiting warming to 1.5°C by 2100 (IPCC, 2023; Tong et al., 

2019; Trout et al., 2022). This leaves no room for new coal 

mines and oil and gas fields, unless existing infrastructure 

is retired early. Indeed, the IEA NZE scenario foresees no 

need for new coal mines or oil and gas fields after 2021 

amid declining fossil fuel demand (IEA, 2021, 2023c).  

In summary, when real-world constraints are considered 

for potential fossil-CCS and CDR development and energy 

system phase-out path-dependencies, cost-optimized 

scenarios suggest that countries should strive to phase 

out fossil production even faster than in the median path-

ways displayed in Figures 2.1–2.2.

For example, as detailed in Table 2.2., the median low-

CDR pathway sees combined oil and gas production 

reducing by 77% by 2050 from 2020 levels, which is 

similar to the 76% reduction modelled by the IEA NZE. 

Meanwhile, one mitigation scenario, the so-called IMP-LD, 

which relies only on conventional CDR and no CCS cou-

pled to fossil fuels, bioenergy, or direct air capture, sees 

reductions in global oil and gas production of 90% and 

85%, respectively, between 2020 and 2050. In the case 

of coal production, the median low-CDR pathway shows a 

reduction of 99% by 2040. 

These results altogether suggest that countries should be 

aiming for a near total phase-out of global coal production 

and use by 2040, and to reduce oil and gas combined 

by around three-quarters by 2050 from 2020 levels. In 

light of escalating climate impacts and the considerable 

non-climatic and near-term harms of fossil fuels, as well 

as the possibility for fossil-CCS and CDR to not reach their 

estimated total feasible potential, these reductions should 

be seen as minimum targets, with countries striving to 

phase out the production and use of all fossil fuels as soon 

as possible.

2.5 Policy implications II: why an equitable 
transition away from fossil fuels is important  
but at risk

Under the UNFCCC, countries acknowledge that “the 

global nature of climate change calls for the widest pos-

sible cooperation by all countries and their participation 

in an effective and appropriate international response, 

in accordance with their common but differentiated 

responsibilities and respective capabilities and their social 

and economic conditions” (United Nations, 1992). The 

vast misalignment between governments’ planned and 

projected fossil fuel production and levels consistent with 

the Paris Agreement’s temperature goal raises questions 

about how countries might cooperate to facilitate a man-

aged and equitable transition.

There is an emerging and growing literature on the 

principles, approaches, and allocation mechanisms that 

could be considered for sharing the limited 1.5°C-aligned 

fossil fuel extraction budget (Armstrong, 2020; Caney, 

2016; Kartha et al., 2016, 2018; Le Billon & Kristoffersen, 

2019; Lenferna, 2018; Muttitt & Kartha, 2020; Pye et al., 

2020). Two factors are predominantly featured: the extent 

of a country’s socioeconomic dependence on fossil fuel 

production, and the country’s financial and institution-

al capacity to transition away from it (Muttitt & Kartha, 

2020). It is also important to note that, while fossil fuel 
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Figure 2.5
The stacked area charts show global 2020–2050 coal, oil, and gas production in exajoules per year (EJ/yr). Production under govern-

ment plans and projections are aggregated by countries' income level (top row) or relative level of economic dependence on fossil fuel 

production (bottom row). The median 1.5°C- and 2°C-consistent global production pathways are overlaid (dashed blue and green lines).
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production can result in some anticipated development 

benefits, these are by no means assured, nor is it guar-

anteed that adverse local impacts will be modest and 

manageable. The extraction and processing of coal, oil, 

and gas can deepen existing inequities and indebtedness, 

is often associated with local pollution, ecological damage, 

and human rights violations, and comes with long-term 

liabilities for the public to fund labour and environmental 

rehabilitation and remediation costs for abandoned coal 

mines and oil and gas wells (Achakulwisut et al., 2021; 

Amnesty International, 2017; Gaventa, 2021; Grubert & 

Hastings-Simon, 2022).

It might be expected that higher-income countries and 

those less dependent on the fossil fuel economy phase 

out their domestic production more quickly, while low-

er-income countries will need international support to 

achieve a just energy transition (SEI et al., 2020). However, 

as shown in Figure 2.5, based on government plans and 

projections assessed in this year’s report, the trajectories 

of coal, oil, and gas production in 10 or fewer high-income 

countries (Australia, Canada, Germany, Kuwait, Norway, 

Qatar, Saudi Arabia, the UAE, the UK, and the US) would 

already exceed the global 1.5°C-consistent pathways for 

each fuel by around 2040. Similarly, the trajectories of oil 

and gas production being planned/projected by 12 coun-

tries (Australia, Brazil, Canada, China, Colombia, India, In-

donesia, Kazakhstan, Mexico, Nigeria, the UK, and the US) 

with the lowest levels of relative economic dependence 

on their production would exceed global levels under the 

respective 1.5°C-consistent pathways by 2040.18 Note 

that in Figure 2.5, the order of the stacked area charts rep-

resenting each group’s production trajectories is intended 

to illustrate the equity implications of existing production 

plans and projections and not to suggest that the above 

specific countries are alone responsible for exceeding the 

1.5°C-consistent pathways.

Existing mitigation scenarios, including those analysed 

here, rarely incorporate equity and environmental justice 

considerations (IPCC, 2023), and so it is beyond the 

scope of this report’s analysis to derive national fossil fuel 

production phase-out trajectories reflecting equity princi-

ples based on the global 1.5°C-consistent pathways iden-

tified. Future work will be needed to identify differentiated 

phase-out timelines for different countries. Nevertheless, 

the findings in this section emphasize the critical role that 

high-income and less-dependent countries should play 

in leading a global fossil fuel phase-out, and the extent to 

which they are currently falling short. Without proactive 

engagement and discussion between parties, there is a 

risk that a global fossil fuel phase-out will be highly inequi-

table, fail to support vulnerable communities, and further 

erode trust in global cooperation on climate action.

Another danger is that governments’ existing net-zero 

pledges will not be fulfilled, with their credibility and im-

plementation being increasingly called into question (Ro-

gelj et al., 2023). As this chapter shows, to limit long-term 

warming to 1.5°C, fossil-fuel-producing countries need to 

rapidly decline both the emissions and production of coal, 

oil, and gas (while fossil-fuel-importing countries also need 

to rapidly transition to clean energy sources). The lack of 

attention to a coordinated phase-in of zero-carbon and 

phase-out of fossil-fuel-based energy systems represents 

a major risk to a successful, non-disruptive, and just ener-

gy transition (Grubert & Hastings-Simon, 2022; Kemfert 

et al., 2022). Combining targets and policies to actively 

phase out fossil fuel supply with policies to reduce fossil 

fuel demand, expand renewable energy, and implement 

other important mitigation measures can reduce the cost 

of emissions reduction, promote policy coherence, and di-

rectly confront fossil fuel interests who continue to delay 

and undermine decarbonization efforts (Blondeel et al., 

2021; Green & Denniss, 2018; IPCC, 2022; Stoddard et al., 

2021). Moreover, it will be important for governments to 

plan and create support for a managed and just transition 

away from fossil fuel production to minimize negative so-

cial and economic impacts for affected communities and 

workers (Diluiso et al., 2021; Sanchez et al., 2023).

18 Fossil-fuel-producing countries are assigned an income level based on their World Bank classification (World Bank, 2022). Relative economic dependence for coal follows the IEA’s 
Coal Transition Exposure Index categorization, which is based on the share of coal in national goods exports and the degree of coal self-sufficiency (IEA, 2022a, Table 5.1). For oil and 
gas, relative dependence is categorized based on the percentage of GDP from the oil and gas sector (Calverley & Anderson, 2022, Table 7). See the Appendix for details.
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2.6 Conclusions

Since the first assessment of the global production gap 

in 2019, its size has remained largely unchanged. Despite 

an emerging clean energy transition and peak coal, oil, 

and gas demand now in sight, global levels of fossil fuel 

production being planned and projected by governments 

remain vastly misaligned with levels consistent with 

achieving the Paris Agreement’s long-term temperature 

goal. The lack of commitments and actions towards re-

ducing coal, oil, and gas production in line with achieving 

global net-zero CO2 emissions by 2050 is failing to reflect 

changing sociopolitical realities and is putting a safe and 

livable present and future at risk.

There is a clear imperative for governments to adopt na-

tional and develop international reduction targets for coal, 

oil, and gas production and use, and pursue them along-

side other climate mitigation strategies. This can help to 

promote policy coherence and coordinate the phase-in of 

zero-carbon technologies and phase-out of fossil fuels to 

guide the mid- to longer-term energy transition, including 

maximizing the transition of a skilled fossil-fuel workforce 

into new jobs.

This chapter’s analysis suggests that, to stay on track to 

limiting long-term warming to 1.5°C, governments should 

strive for a near total phase-out of coal production and 

use by 2040 and for cutting combined oil and gas produc-

tion and use by three-quarters by 2050 from 2020 levels, 

with reductions for all fossil fuels beginning now. These 

targets should be viewed as minimum ambitions towards 

achieving a global phase-out of fossil fuel production 

and consumption. Higher-income countries with greater 

financial and institutional capacity could go further than 

the global average, which would contribute to making the 

required transition more equitable.
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Seventeen of the 20 fossil-fuel-producing 
countries profiled in this chapter have pledged  
to achieve net-zero emissions, but most  
continue to support, invest in, and plan on  
the expansion of fossil fuel production. 

Many governments are promoting gas as an 
essential “bridge” or “transition” fuel but with no 
apparent plans to transition away from it later. 

Many of the countries profiled have launched 
initiatives to reduce emissions from fossil fuel 
production activities, but none have committed  
to reduce coal, oil, and gas production in line with 
limiting warming to 1.5°C. 

There are some encouraging signs of change.  
Four countries have begun to develop scenarios 
for domestic fossil fuel production consistent  
with national or global net-zero targets. 

Support for a just energy transition is growing, 
although such discourses and policies are still 
mostly limited to coal-fired power generation. 

All governments should be more transparent in 
their plans, projections, and support for fossil fuel 
production and how they align with climate goals.

Key Messages
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Under an accounting method that allocates the total GHG 

emissions from fossil-fuel-production and -combustion 

processes to the producer country (see online Appendix 

for details), these 20 countries represent 84% of global 

extraction-based greenhouse gas (GHG) emissions in 

2021, as illustrated in Figure 3.1. Among them, three coun-

tries account for about half of global extraction-based 

GHG emissions: China, the US, and the Russian Federa-

tion. China produces, as well as consumes, about half of 

the world’s coal supply (IEA, 2023a). In turn, the US, the 

Russian Federation, and Saudi Arabia produce about 40% 

of the world’s oil, while the US and the Russian Federation 

are, by a wide margin, the world’s largest gas producers 

(IEA, 2023a). Other countries profiled here have been 

major contributors to the growth in coal, oil, and gas 

production over the past decade, while all but three (Ger-

many, Norway, and the UK) are also poised to maintain or 

increase production of at least one of the three fossil fuels 

between now and 2030.

Taken together, governments' plans and policies that 

support expanding production pose a major challenge to 

achieving the Paris Agreement’s long-term goal to hold the 

increase in the global average temperature to “well below 

2°C above pre-industrial levels” and pursue efforts to limit 

the increase to 1.5°C (Paris Agreement, 2015). They can 

undermine efforts and pledges to reduce fossil fuel con-

sumption  and emissions, by sending mixed signals about 

countries’ intentions and priorities, as well as by locking in 

new production infrastructure that will make the energy 

transition more difficult and more disruptive (Pellegrini & 

Arsel, 2022). They also pose the risk of stranding assets 

and investments worth more than USD 1 trillion should 

countries succeed in reducing global fossil fuel demand 

in line with net-zero emissions targets (Semieniuk et 

al., 2022). These are among the key reasons why the 

long-standing, almost-exclusive focus of climate policy on 

the demand for fossil fuels and on the territorial emis-

sions associated with their use is insufficient (Stoddard 

et al., 2021). A well-managed energy transition will require 

plans and actions to reduce both supply and demand in 

a coordinated fashion (Green & Denniss, 2018; Grubert & 

Hastings-Simon, 2022).

The country profiles in this chapter review governments’ 

climate pledges and their plans and support for fossil 

fuel production, as well as the status of discourses and 

policies towards a just and equitable transition away from 

fossil fuels. The profiles draw heavily on national energy 

plans and forecasts released by government and affiliated 

institutions — on which Chapter 2’s global gap analysis is 

also based — along with studies conducted by intergov-

ernmental, government, and other research institutions, 

as well as other publicly available information as of August 

2023.20 Each county profile also includes an infographic 

with relative rank and share of global fossil fuel produc-

3. Government plans and policies for fossil fuel production 
This chapter provides an overview of the climate ambitions and the plans, perspectives, and policies 

for fossil fuel production of 20 of the world’s largest producer countries: Australia, Brazil, Canada, 

China, Colombia, Germany, India, Indonesia, Kazakhstan, Kuwait, Mexico, Nigeria, Norway, Qatar,  

the Russian Federation, Saudi Arabia, South Africa, the United Arab Emirates (UAE), the United King-

dom of Great Britain and Northern Ireland (UK), and the United States of America (US). Altogether, 

these countries accounted for 82% of production and 73% of consumption of the world’s supply of 

primary fossil fuels in 2021 (IEA, 2023a, 2023b).19

19 Primary fuels refer to the amount of fuels produced prior to any energy conversion or transformation processes.

20 In cases where the original sources are not in English, quotations that appear throughout this chapter have been translated.

https://productiongap.org/wp-content/uploads/2023/11/PGR2023_Appendix.pdf
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tion, net trade status, and indicators of transition capacity 

and economic dependence on fossil fuels.21 As additional 

context, Table 3.1 provides further information on produc-

tion, imports, exports, and net supply for domestic use 

of fossil fuels by country. Some countries profiled here 

are net exporters of fossil fuels, with significantly greater 

production than domestic use. Others are net import-

ers, using more fossil fuels than produced domestically. 

The country profiles are arranged in decreasing order 

of extraction-based GHG emissions; in the case where a 

country exports much more fossil fuels than it consumes 

domestically, its territorial fossil fuel emissions would be 

much lower than its extraction-based emissions shown in 

Figure 3.1.

It is important to underscore that many governments pro-

vide very limited public information on plans, projections, 

subsidies, and other forms of support for fossil fuels. As a 

result, this report must often rely on other sources, such 

as research or media reports. Ideally, all governments 

would make this information publicly available. Indeed, 

governments should strengthen transparency by disclos-

ing fossil fuel production plans, projections, and support 

through their reporting under the Paris Agreement, as well 

as in other forums. (See Chapter 5 of the 2021 Production 

Gap Report for a fuller discussion of the role of transpar-

ency in addressing the production gap.)

In the run-up to the COP26 climate talks in Glasgow in 

November 2021, most countries profiled here updated 

their nationally determined contributions (NDCs) for 

2030 and announced net-zero targets for mid-century or 

thereabouts. Since then, few countries have increased the 

ambition of their climate goals, which together fall well 

short of what is needed to achieve the Paris Agreement’s 

temperature goal; the 2022 Emissions Gap Report estimat-

ed that countries’ collective mitigation plans will lead to a 

66% chance of limiting warming to around 2.6°C by the 

end of the century (Fransen et al., 2022; UNEP, 2022b). 

Figure 3.1
Top 35 countries in terms of extraction-based GHG emissions (billion tonnes of CO2 equivalent, GtCO2eq) in 2021.21 The top 10 account 

for 75% of the global total, while the top 35 account for 96%. Countries in bold are profiled in this chapter. See the online Appendix for 

sources and methods.
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Many fossil-fuel-producing countries mention fossil fuel 

production in their NDCs and long-term low emission 

development strategies (LT-LEDSs), though in most cases, 

they point to continued or increased production (Jones 

et al., 2023). At the same time, several governments have 

enacted climate policies such as Australia’s Safeguard 

Mechanism and the US’s Inflation Reduction Act that could 

ultimately constrain emissions from, or potentially limit the 

future development of, fossil fuel resources.

Many countries have launched or joined efforts aimed 

at reducing the upstream GHG emissions of fossil fuel 

production activities, often termed Scope 1 and 2 or 

“operational” emissions, which result from the on-site 

use of fossil fuels and the leakage, flaring, and venting of 

methane. Six countries (all profiled in this chapter) are part 

of the Net-Zero Producers Forum. One hundred and fifty 

countries, including 14 of those assessed here, have signed 

on to the Global Methane Pledge to collectively reduce 

global methane emissions by at least 30% from 2020 

levels by 2030 (Global Methane Pledge, n.d.). However, 

neither initiative mentions the need to reduce fossil fuel 

production itself. 

Therefore, while most producer countries have commit-

ted to reducing — many quite steeply — GHG emissions 

from upstream fossil-fuel-production activities and from 

the downstream combustion of fossil fuels, few have 

acknowledged in their plans and strategies that fossil fuel 

production must also decline rapidly if climate goals are 

Table 3.1
Production, import, export, and net supply for domestic consumption of primary fossil fuels in exajoules (EJ) by country in 2021. (Values 

are rounded to one decimal place. Exports are shown as negative values.)

Country Production Import Export
Net supply for  

domestic consumption

Australia 17.4 0.7 -14.2 3.8

Brazil 7.8 1.5 -2.7 6.6

Canada 19.4 2.5 -12.2 9.8

Colombia 3.6 0.0 -2.8 0.8

Germany 1.4 7.5 -0.1 8.9

India 15.2 14.7 0.0 29.8

Indonesia 16.0 1.1 -10.9 6.2

Kazakhstan 6.3 0.3 -3.9 2.7

Kuwait 6.3 0.3 -3.9 2.7

Mexico 5.4 2.5 -2.4 5.6

Nigeria 4.4 0.0 -3.5 0.9

Norway 8.3 0.1 -7.4 1.1

China 102.3 33.5 -0.3 135.4

Qatar 9.4 0.0 -6.4 3.0

Russian Federation 60.0 0.9 -24.0 36.9

Saudi Arabia 25.3 0.0 -13.3 11.9

South Africa 5.5 0.5 -1.8 4.2

UAE 9.2 1.2 -5.2 5.2

UK 3.0 3.8 -1.7 5.0

US 75.3 17.4 -16.1 76.5

Sources: IEA (2023a, 2023b).
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to be met. Seventeen of the 20 countries profiled in this 

chapter have pledged to achieve net-zero emissions. Yet, at 

the same time, as shown in Table 3.2 and the profiles that 

follow, most continue to promote, subsidize, invest in, and 

plan to expand fossil fuel production destined for domestic 

use and/or export (See Table 3.1 and the country profile 

infographics for more information on net trade status and 

import/export amounts). 

India, Indonesia, and the Russian Federation all plan 

significant increases in coal production through 2030. 

The Russian Federation aims to boost coal production and 

exports to Asia-Pacific and Atlantic regions. India seeks 

self-reliance and views the coal industry as currently being 

of paramount importance for income and employment 

generation. Indonesia and Kazakhstan plan to continue 

producing coal with the aim of developing high-value-add-

ed coal-based products.

China and the US each foresee declines in annual coal 

production of about 5 exajoules (EJ) (200 million tonnes, 

or Mt) by the end of the decade. For China, this represents 

a 15% drop below 2022 (when coal production reached a 

record high of 4,500 Mt), whereas for the US it represents 

more than a 40% decline from current levels. However, 

these drops in coal production will be more than offset by 

increases across other major coal-producing countries 

through 2030, as shown in Table 3.2 and, globally,  

in Figure 2.2.

In general, countries with significant proven oil and 

gas reserves plan to increase their near- and long-term 

production. Only four of the 17 oil-producing countries 

surveyed here anticipate overall decreases (of 0.1–0.7 EJ/

yr) from 2021 to 2030. Government projections for two of 

these countries — Norway and the UK — have tended to 

underestimate resource growth and future production (see 

profiles). In fact, both countries, which are situated in the 

maturing North Sea basin, have implemented measures to 

support fossil fuel production in response to recent crises 

(the pandemic and the war in Ukraine) (Sanchez et al., 

2023). The other two countries — Colombia and Indonesia 

— are smaller oil producers (each accounting for less than 

1% of global production) with limited proven reserves. 

Meanwhile, three countries — Brazil, Saudi Arabia, and the 

US — each anticipate growth in annual oil production of 

over 5 EJ, or 2 million barrels per day (Mb/d), by the end of 

the decade (Table 3.2); together this would amount to an 

increase in global oil production of nearly 10% relative to 

2021 levels (IEA, 2023a). Despite ambitious climate com-

mitments, many countries express intentions to expand 

their share of global oil markets. For example, Brazil aims 

to become the fourth-largest oil producer in the world, up 

from eighth in 2021 (IEA, 2023a; MME, 2023c). 

The war in Ukraine and the ensuing disruption in gas 

supplies, including record high prices on internation-

al markets, have spurred plans for and investments in 

liquefied natural gas (LNG) infrastructure by exporters 

and importers alike. As shown in Table 3.2, four net gas 

exporters (Nigeria, Qatar, the Russian Federation, and the 

US) and China, a net importer, are together expected to 

increase gas production by about 16 EJ by 2030, which is 

equivalent to around 10% of the 2021 global production 

level. Qatar, Nigeria, and the US are all targeting exports to 

Europe to make up in part for Europe’s reduced imports 

from the Russian Federation. The US became the world’s 

largest LNG exporter in 2022, authorized 450 billion cubic 

meters (Bcm) per year of new LNG export capacity, and 

is on course to double liquefaction capacity by 2027 (see 

US profile).

Many gas producers and importers are promoting gas as 

a “bridge” or “transition” fuel to facilitate a transition away 

from coal and support greater adoption of solar and wind 

energy (ADNOC, 2023b; Pinheiro, 2020), or as a “desti-

nation fuel you will need for a very long time” (Atlantic 

Council, 2023). Some emerging or developing economies 

view their gas resources as important for supporting their 

national development. The Government of Nigeria, for 

example, declared 2020–2030 as the “decade of gas” for 

this purpose (GECF, 2021). Meanwhile, some European 

governments have invested in gas supply infrastructure 

and pushed to secure long-term contracts with African 

nations (Moore & Moss, 2022).

Yet, as discussed in Box 3.1, which considers the challeng-

es facing many gas- and oil-rich developing countries with 

a focus on sub-Saharan Africa, benefits are not guaran-

teed and may be difficult to capture due to inadequate 

governance systems. Investments in gas production may 

also expose countries to future stranding risks and clean-

up liabilities as well as immediate social and environmen-

tal harms. Furthermore, gas could hinder or delay renew-

able energy transitions by locking in fossil-fuel-based 

technological systems and related institutions (Kemfert et 

al., 2022). Despite some local air pollution benefits when 

substituting for coal, gas still leads to high GHG emissions 

and associated climate impacts, especially when ac-

counting for the estimated methane leakage along the gas 

supply chain (Kemfert et al., 2022). Indeed, improvements 

in data and understanding of methane leakage from gas 

systems have narrowed the expected climate benefits of 
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Table 3.2
Net-zero commitments and relative changes in planned/projected fossil fuel production for the 20 countries profiled in this chapter. 

Country
Status of national 

net-zero commitment
Net-zero  

target year

Planned change in annual fossil fuel 
production for 2030 relative to 2021 (EJ)

Coal Oil Gas

Australia In law 2050
0.2 0b 0.7

Brazil NDC objective 2050 No data
5.2 1.0d

Canada In law 2050 No data
3.0 0.6

China NDC objective 2060
5.3 0 2.6

Colombia In law 2050
1.7 0.1 0

Germany In law 2045
0.5 0 0.1

India NDC objective 2070
10.7

No data No data

Indonesia In strategy document 2060
2.5 0.2 1.1

Kazakhstan In strategy document 2060
0.2 0.4 0.1d

Kuwait Political pledge 
2050 (oil & gas sector)
2060 (rest of economy)

No  
production 2.1 0.1

Mexico No commitment — No data
1.4 0.6

Nigeria In law 2060 No data
1.3 2.6d

Norway No commitmenta — No data
0.5 0.3

Qatar No commitment —
No  

production
No data

3.9c

Russian Federation In strategy document 2060
3.2 2.9 3.3

Saudi Arabia Political pledge 2060
No  

production 5.5 1.3

South Africa In strategy document 2050 No data No data No data

UAE NDC objective 2050
No  

production 1.8c 0.4b

UK In law 2050 No data
0.7 0.6

US In policy document 2050
5.1 5.2 2.5

a  Norway has committed to a “low-emission society” by 2050 in its 2018 Climate Change Act, with 90-95% emission reduction targets.
b  Planned change for 2028, furthest year for which data is available.
c  Planned change for 2027, furthest year for which data is available.
d  Excluding gas that is re-injected, consumed by producers, and/or flared.

Sources: Net Zero Tracker (2023) and own analyses (see country profiles).



40     Production Gap Report 2023

replacing coal with gas (Gordon et al., 2023; Kemfert et al., 

2022). Among fossil fuels, gas accounted for the largest 

increase in CO2 emissions in the last decade (Climate 

Analytics, 2021), and as Chapter 2 shows, plans for gas 

expansion far exceed those consistent with limiting global 

warming to 1.5°C.

Governments play a central role in setting the direction 

of future fossil fuel production. State-owned enterprises 

(SOEs) control half of global production for oil and gas 

(NRGI, 2022) and over half for coal.22 Governments influ-

ence the decision-making of private fossil fuel companies 

and investors through their regulatory approaches, as well 

as through their plans, targets, and projections for fossil 

fuel production. Governments also provide direct financial 

support to fossil fuel producers. As part of COP26’s 

Glasgow Climate Pact, parties (i.e. Member States) to the 

UNFCCC agreed on “accelerating efforts towards the… 

phase-out of inefficient fossil fuel subsidies”, reiterating 

a commitment first articulated by the G20 in their 2009 

Pittsburgh Summit Leaders' Statement (G20, 2009; 

UNFCCC, 2021). However, in 2021, governments sharply 

increased support for fossil fuel producers to USD 64 

billion, 17% more than in 2019 and the highest level since 

the Organization for Economic Co-operation and Devel-

opment (OECD) began tracking subsidies, while a more 

recent assessment put the 2021 total at USD 78 billion 

(OECD, 2022b; OECD and IISD, 2023). Australia, Canada, 

Colombia, and Mexico saw some of the largest increases 

in production subsidies between 2019 and 2021. When 

also accounting for fossil fuel consumption subsidies, total 

support for fossil fuels doubled between 2020 and 2021 

(OECD, 2022b).

In addition to supporting domestic production, many 

countries provide financial support for international fossil 

fuel development, as detailed in the profiles. At the same 

time, 34 countries, including Canada, Germany, the UK, 

and the US, signed onto the Glasgow Statement on Inter-

national Public Support for the Clean Energy Transition 

to end international public financing for unabated fossil 

fuel projects by the end of 2022 and to redirect invest-

ments into clean energy (UK Government, 2021a). Indeed, 

international public finance for fossil fuels has been on a 

declining trajectory — down 35% from 2016–2018 levels 

in the 2019–2021 period — but still stood at twice the 

level provided to clean energy (O’Manique et al., 2022). 

However, it is not yet clear that the Glasgow Statement 

is being fulfilled by all signatory countries (Hodgson & 

Kazmin, 2023; McGibbon et al., 2023; New Climate Insti-

tute & Climate Analytics, 2023). Moreover, while the term 

“unabated” (see Box 2.1 in Chapter 2) is being increasingly 

used in policy commitments related to fossil fuel reduc-

tions (e.g. the Glasgow Statement and the decision texts 

of COP26 and COP27), it is often highly contested, poorly 

defined, and open to interpretation regarding the required 

rate of carbon capture for abatement (Civillini, 2023a; 

IISD, 2022).

At the same time, support for a just energy transition is 

growing, although such discourses and policies are still 

mostly limited to coal power generation. As described in 

Box 3.2, Just Energy Transition Partnerships (JETPs) have 

been established with Indonesia, Viet Nam, South Africa, 

and Senegal, with developed nations pledging billions of 

dollars in climate finance focused on supporting moves 

away from coal dependence (European Commission, 

2023; The White House, 2022c; US Department of the 

Treasury, 2022; US Embassy Viet Nam, 2022). Official pol-

icies or discourses related to just transitions in the oil and 

gas industry are more limited (Linde et al., 2022). 

Some countries, driven by concerns over climate-related 

risk, have sought to slow further fossil fuel development 

and to direct support to affected communities. In Colom-

bia, a new administration elected in 2022 announced its 

intention to cease licensing of new fossil fuel exploration 

projects, though the government has given mixed signals 

since, as discussed in the Colombia profile in this chapter. 

In the US, under a new president, the government paused 

oil and gas development on federal lands pending compre-

hensive review of the programme (US DOI, 2021a). How-

ever, due to legal challenges and political pushback, lease 

sales have resumed, and the administration approved the 

largest single oil project ever on federal lands (The White 

House, 2023c; US DOI, 2021c, 2022; US BLM, 2023a).

Among the countries profiled here, Colombia is the only 

country to have signed on to an international initiative 

targeted at phasing out fossil fuel production (Table 3.3). 

A mix of smaller and non-oil-and-gas-producing countries, 

as well as sub-national governments from several major 

producing countries, have joined the Beyond Oil and Gas 

Alliance (BOGA), “an alliance of ‘first-mover’ governments 

and stakeholders that are working together to facilitate 

the managed phase-out of oil and gas production” (BOGA, 

n.d.-a). BOGA has recently launched a fund to help coun-

tries in the Global South to explore development path-

ways that avoid dependence on oil and gas production 

(BOGA, n.d.-a). As noted in Box 3.1, developing countries 

22 SOEs account for almost all of China’s coal production, 90% of India’s, and smaller shares of Indonesia’s (IEA, 2019, p. 242). These countries respectively account for 50%, 10%, 
and 7% of global coal production (IEA, 2022c).
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with major unexploited oil and gas resources face signifi-

cant economic and other risks as potential late-comers to 

fossil fuel development. The Fossil Fuel Non-Proliferation 

Treaty (FFNPT) offers another example of an international 

initiative to promote a coordinated phase-out of fossil 

fuel production, endorsed by six Small Island Developing 

States and 84 city and sub-national governments as of 

August 2023 (FFNPT, 2023). In August 2023, Colombia 

joined BOGA as a “friend” but not yet a “core member” 

(MME, 2023d).

There is now growing interest in what Paris-aligned fossil 

fuel production pathways might look like at the nation-

al level and how they can be made fair and equitable 

(BOGA, n.d.-b; Calverley & Anderson, 2022; Nacke et al., 

2022; United Nations Secretary-General, 2023). Providing 

country-specific, Paris-aligned fossil fuel decline pathways 

is beyond the scope of this year’s Production Gap Report. 

Doing so would require a values-based determination 

of an equitable distribution of the remaining amount of 

fossil fuels that could be extracted under the remain-

ing carbon budget, taking into account factors such as 

countries’ relative capacity to transition away from fossil 

fuel production, relative economic dependence on fossil 

fuel production, relative costs of production, and historical 

responsibility (Caney, 2016; Muttitt & Kartha, 2020; Pye et 

al., 2020). Nevertheless, as explored in the 2020 Produc-

tion Gap Report, countries with higher capacity and lower 

dependence on fossil fuel production are equipped for a 

faster transition than the global average (SEI et al., 2020, 

Chapter 4). However, as Chapter 2 of this report details, 

the combined planned/projected production trajectories 

of fossil fuels in 10 high-income countries or in 12 coun-

tries with relatively lower economic dependence on fossil 

fuel production, alone, would already exceed global levels 

under the 1.5°C-consistent pathways by 2040.

The country profiles that follow show that a transition 

away from coal is now underway in many parts of world. 

Some countries, such as Germany, Canada, South Africa, 

and the US are planning for a continuing or future decline 

in coal production or exports and are investing domesti-

cally and internationally to support alternative develop-

ment pathways for historically coal-dependent communi-

ties. Other countries still anticipate continued and growing 

domestic and international markets for their coal produc-

tion, with India aiming to nearly double production this 

decade (with just transition also emerging on the agenda), 

and the Russian Federation seeking to increase exports to 

Asia-Pacific markets.

In contrast, there are few indications that major oil and 

gas producers are tempering their plans for expansion 

or preparing oil- and gas-dependent communities for a 

transition. Most are instead focusing on reducing GHG 

emissions from production activities, though only slightly 

over 30% of global production is under comprehensive, 

measurement-based, reporting systems such as UNEP’s 

Oil and Gas Methane Partnership 2.0, and companies 

have thus far reported less than 1% of estimated global 

methane emissions from oil and gas (UNEP, 2022a). Many 

are also counting on future large-scale deployment of 

fossil fuel abatement technologies and/or carbon dioxide 

removal methods (see Box 2.1) to enable continued or 

growing oil and gas production. However, even with the 

successful implementation of these mitigation strategies, 

global production and use of all fossil fuels must still de-

cline rapidly and substantially by 2050 to limit warming to 

1.5°C, starting now, as Chapter 2 shows.

As described above and in the country profiles, there are 

some encouraging developments compared to the 2021 

Production Gap Report. In addition to Germany and Indo-

nesia, more countries (i.e. Canada and China) have begun 

to develop scenarios for domestic fossil fuel production 

that are consistent with their national or global net-zero or 

carbon-neutrality targets. Meanwhile, discourses on just 

transitions for fossil-fuel-dependent workers and econo-

mies are advancing in many countries, though implemen-

tation and investments are still lacking. And, as illustrated 

in Table 3.3, most major fossil-fuel-producing countries 

have committed to reducing the emissions intensity of 

their fossil fuel production. However, except for Colombia, 

these countries have not yet acknowledged, committed 

to, or prepared for an active transition away from coal, 

oil, and gas production consistent with national, let alone 

global, climate goals. 
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Table 3.3
Membership and signatory status of the 20 countries profiled in this chapter in international climate initiatives related to fossil fuels, as of 

August 2023. 

Country
Net-Zero Producers 

Forum member

Global Methane 
Pledge  

participant

Glasgow State-
ment signatory

Powering Past Coal 
Alliance member

Fossil fuel  
phase-out alliance 

or treatya

Australia 

Brazil 

Canada 

China

Colombia “Friend” of BOGAb

Germany

India

Indonesia

Kazakhstan

Kuwait

Mexico

Nigeria

Norway

Qatar

Russian Federation

Saudi Arabia

South Africa

UAE

UK

US

a  Examples include membership in the Beyond Oil and Gas Alliance (BOGA) or endorsement of the Fossil Fuel Non-Proliferation Treaty (FFNPT)
b  Colombia signed on to the BOGA Declaration but is not yet a “Core Member”; see https://beyondoilandgasalliance.org/who-we-are/

Sources: Global Methane Pledge (n.d.); Powering Past Coal Alliance (n.d.); UK Government (2021a); US DOE (2022b)

https://beyondoilandgasalliance.org/who-we-are/
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Box 3.1 Challenges for oil and gas resource holders in Africa: achieving energy 
access and development in a carbon-constrained world 

African governments must make tough and 

far-reaching decisions as they seek to close ener-

gy availability, access, and equity gaps that have 

hampered social and economic development (ADB, 

2022a; Sokona et al., 2023). On one hand, many 

countries in Africa possess an abundance of both 

fossil fuel and renewable energy resources that 

could help meet domestic demand and generate 

export revenue. On the other hand, their access to 

the finance needed to develop those resources is 

limited, and global efforts to reduce GHG emissions 

create stranding risks for investing in new fossil fuel 

projects. Under a rapidly shrinking carbon budget to 

limit global warming to 1.5°C and intensifying climate 

impacts, achieving global net‐-zero emissions by 

mid‐-century means that African countries will have 

to develop and diversify away from dependence 

on long-lived fossil fuel infrastructure (ADB, 2022a; 

Sokona et al., 2023).

Yet, between 2010 and 2020, 40% of all the gas 

discovered worldwide was in Africa, largely concen-

trated in Tanzania, Mozambique, Egypt, Senegal, and 

Mauritania (IEA, 2022a; UNU-INRA, 2019). Today, 

over 200 companies are actively pursuing fossil 

expansion in 48 out of the 54 African countries, 

exploring or developing new fossil fuel reserves or 

developing new fossil infrastructure such as liquefied 

natural gas (LNG) terminals and pipelines or gas- and 

coal-fired power plants in Africa (Schücking, 2022). 

Moreover, in the wake of the war in Ukraine, Europe-

an governments have looked to Africa and its fossil 

fuel resources as they seek alternative ways to meet 

their energy needs, even as they doubled down on 

their own clean energy transitions (Kemfert et al., 

2022; Mulugetta et al., 2022; Sokona et al., 2023). 

While countries in North Africa are well-placed to 

benefit in the short-term given their existing export 

infrastructure, new oil and gas producers must 

carefully consider the risk of asset-stranding in the 

long run. 

Developing fossil gas infrastructure, if managed by 

strong multi-stakeholder institutions, has the poten-

tial to yield some short- to medium-term economic 

returns and societal benefits. However, despite the 

need to improve energy access across the continent, 

much of the gas produced on the continent could be 

destined for export (Sokona et al., 2023). In the case 

of Mozambique, expected economic benefits from 

gas production and exports have not materialized; its 

gas discovery a decade ago has instead been linked 

to increased domestic conflict, alleged corruption, 

and economic distortion (Gaventa, 2021). 

Energy debates in countries that face critical deci-

sions about development of their fossil fuel resourc-

es risk being driven by short-term considerations 

and transient geopolitical interests that might lock 

in long-term economic risks and state liabilities for 

rehabilitation and clean-up of abandoned coal mines 

and oil and gas wells. The near-term social, envi-

ronmental, and public health harms of oil and gas 

development and associated water and air pollution 

are also significant, as documented in Nigeria and 

Mozambique (Gaventa, 2021; Obi et al., 2021; Raimi et 

al., 2022). 

Many African economies have yet to craft economic 

diversification strategies to facilitate structural trans-

formation and break away from primary commodity 

dependence. In the absence of such strategies, oil 

and gas extraction will be based on economic rents, 

creating structural dependence, tied to the fluctu-

ations of the world market and inscribed in global 

value relations (Greco, 2020). 

This comes with a number of inherent risks, includ-

ing lower prices and revenue if and as countries 

transition away from oil and gas, and higher exposure 

to significant asset-stranding by newer producers 

(Geuskens & Butijn, 2022; Leke et al., 2022). African 

oil and gas assets are, on average, 15–20% more 

costly to develop and operate and 70–80% more  

carbon-intensive than global oil and gas assets, 

due to heavy crudes and the need for high-cost 

extraction technologies (Leke et al., 2022). Higher 

production costs thus could make many African pro-

ducers less competitive in global markets and their 

assets more likely become stranded sooner. 
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Box 3.1 Challenges for oil and gas resource holders in Africa: achieving energy 
access and development in a carbon-constrained world (cont.)

In addition, many non-African countries are  

implementing carbon pricing mechanisms, includ-

ing border carbon prices, that could have negative 

impacts on African countries dependent on oil  

and gas exports, giving further reason to invest 

early in clean energy systems to avoid long-term 

trade-related barriers (Leke et al., 2022). 

In summary, the pursuit of oil and gas resources 

poses considerable risks for African countries and 

is misaligned with efforts needed to meet the Paris 

Agreement’s long-term temperature goal. African 

countries, like many others, face the need to en-

sure energy access and prosperity, while leapfrog-

ging or diversifying away from fossil fuels to create 

cleaner and fairer energy systems (Sokona et al., 

2023). The success of such diversification efforts 

will depend on access to technology, means of im-

plementation, debt relief, and finance at a fair price 

(Sokona et al., 2023).



Production Gap Report 2023     45

Box 3.2 Just Energy Transition Partnerships (JETPs)

JETPs are long-term multilateral partnerships 

between wealthier and emerging economies that 

launched in 2021 and have become a focus of 

international climate finance policy. The partner-

ships use diplomatic and political engagement to 

support emerging countries in achieving low-carbon 

development objectives, including the accelerated 

retirement of coal-fired power stations, and pro-

viding tools and funds to catalyse the public and 

private finance needed for a clean energy transition. 

As of March 2023, donor countries include Canada, 

Denmark, France, Germany, Italy, Japan, Norway, the 

European Union (EU), the UK, and the US, with addi-

tional private sector and finance institution commit-

ments through the Glasgow Financial Alliance for Net 

Zero (Kusuma, 2023).

Two of the four recipient countries — South Africa 

and Indonesia — are major coal users and produc-

ers. A third, Viet Nam, is also a major coal user, while 

the fourth JETP in Senegal, an emerging oil and gas 

producer, is focused on support for renewable ener-

gy. The goal of the JETP process is to support coun-

tries’ self-defined development pathways as they 

move away from high-emitting fossil fuel production 

and consumption, while mitigating the impacts of 

reduced production by supporting a just transition 

for affected groups (Kramer, 2022).

South Africa’s JETP emerged first, with the an-

nouncement at COP26 of an initial USD 8.5 billion 

of additional, concessional and market rate finance 

from donor countries (Burton, 2022). In 2022, South 

Africa produced an investment plan which estimated 

the needs for mitigation (in electricity, coal, trans-

port, and industry) and just transition activities at 

USD 98 billion from 2023 to 2027, with investment 

beyond the initial USD 8.5 billion to be raised from 

the private sector (Presidency of Republic of South 

Africa, 2022). 

Since then, JETPs have been agreed for Indonesia 

with an initial USD 20 billion, Viet Nam with an initial 

USD 15.5 billion, and Senegal with an initial EUR 2.5 

billion (USD 2.6 billion) in commitments from G7 

countries (European Commission, 2022, 2023; US 

Department of the Treasury, 2023).

While the scope of the JETPs varies between coun-

tries, most have focused on reducing emissions from 

the power sector by accelerating coal retirements, 

ramping up renewable energy deployment, and up-

grading grid infrastructure to enable high renewables 

penetration. The ‘J’ in JETP is a result of South Africa 

being the first JETP announced, reflecting the prom-

inence of just transition in the country’s mainstream 

political discourse (Connolly, 2022). 

The success of JETPs will depend on four develop-

ments: 1) maintenance of high-level political buy-in 

from both focus countries and donors (Burton, 

2022); 2) provision of genuinely concessional public 

international finance; 3) better involvement of 

civil society and labour voices in consultations to 

increase transparency and ensure pathways reflect 

the interests of workers and communities, partic-

ularly those affected by the transition (Wemanya 

et al., 2022); and 4) recognition of context-specific 

development and diversification needs of different 

countries. 
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China

Announced climate ambitions
China’s updated NDC, submitted in October 2021, “aims to 
have CO2 emissions peak before 2030 and achieve carbon 
neutrality before 2060” (Government of China, 2021, p. 2).

Government views on domestic  
fossil fuel production
In recent years, the “clean and efficient” development of fossil 
fuels and bolstering China’s energy security have emerged 
as central themes in government discourse for achieving the 
“dual-carbon” goals (i.e. peak emissions and carbon neutrali-
ty) (Li, 2023; Xi, 2022; NDRC, 2022b; NEA, 2023). For exam-
ple, at the 20th National Congress of the Chinese Communist 
Party in October 2022, the President of China stated: “We 
will advance initiatives to reach peak carbon emissions in 
a well-planned and phased way in line with the principle of 
building the new before discarding the old … Coal will be used 
in a cleaner and more efficient way, and greater efforts will be 
made to explore and develop petroleum and natural gas, dis-
cover more untapped reserves, and increase production” (Xi, 
2022, pp. 44–45). Narratives around ensuring energy security 
through self-sufficiency, along with maximizing domestic coal 
production and expanding domestic oil and gas production 
to achieve this goal, appear in many government decrees and 
publications (NDRC & NEA, 2022; NEA, 2022).

The “green and low-carbon transition” strategy laid out by 
the National Energy Administration in 2023 similarly aspires 
to “improve the ability to guarantee the supply of clean coal 
and oil and gas”, including through CCUS, alongside plans to 
develop renewable energy (NEA, 2023). (The world leader in 
renewable power, China has doubled its installed wind and 
solar capacity since 2017 and is set to meet its 2030 targets 

five years ahead of schedule (Mei et al., 2023)). In recent 
corporate reports, the fully state-owned China National Pe-
troleum Corporation (CNPC) labels gas as a “clean” fuel, and 
sees it “as a critical contributor in the future energy system” 
(CNPC, 2021, p. 20, 2022, pp. 14–15).

Plans and projections for domestic  
fossil fuel production
China’s fossil fuel production is dominated by several large 
SOEs (G20 Peer-review Team, 2016). Since no official gov-
ernment projections of fossil fuel production are publicly 
available for China, this report relies on outlooks provided by 
its SOEs, whose energy scenarios are now all aligned with 
China’s 2060 carbon-neutrality goal. As shown in Figure 3.2, 
CNPC projects that national gas production will increase by 
56% between 2020 and 2030, and by 13% between 2030 
and 2050; oil production is expected to remain flat between 
2020 and 2030, before declining by 10% between 2030 and 
2050 (CNPC ETRI, 2022). Currently, around 7% of China’s 
coal consumption is met by imports; this figure is expected to 
reach zero by 2030 and remain so through 2060, according 
to Sinopec, a fully state-owned petroleum and chemical com-
pany (Sinopec EDRI, 2022). Based on coal import projections 
by Sinopec and different consumption projections by CNPC 
and Sinopec, coal production is estimated to reach around 
3.7–3.9 billion tonnes in the 2025–2030 period before declin-
ing (CNPC ETRI, 2022; Sinopec EDRI, 2022). However, the 
China Coal Industry Association has set a 2025 coal produc-
tion target of 4.1 billion tonnes (CCIA, 2021), and China’s do-
mestic coal and gas production reached record highs in 2022 
of around 4.5 billion tonnes and 220 billion cubic meters, 
respectively (National Bureau of Statistics of China, 2023).

Income level

Coal Oil Gas

Coal direct employment Coal economic dependence Share of GDP from oil  
& gas production

Rank of country in, and share of, global production, and net trade status

Upper-middle 
income 3.9 3%

Fossil fuel transition capacity and dependence indicators

Low Medium

coal miners per 
1,000 workers

High Very high

Net trade status
 Importer

 Exporter

 N/A

1st
52.7%

6th
4.7%

4th
4.9%
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Figure 3.2
Historical (2005–2022) and projected coal, oil, and gas production for China. Sources: Coal production projections are based on 

consumption and import projections from the Sustainable Transition Scenario (STS) in CNPC’s 2060 World and China Energy Outlook 

(2022 Edition) (CNPC ETRI, 2022) and the Coordinated Development Scenario from Sinopec’s 2060 China Energy Outlook (Sinopec 

EDRI, 2022). Oil and gas production projections are from the STS in CNPC’s 2060 World and China Energy Outlook. Historical data are 

from China’s National Bureau of Statistics (2023).

Government support for domestic  
fossil fuel production
j  In 2021, China’s central, provincial, and local governments 
provided — in the form of direct budgetary transfers and 
tax expenditures — CNY 9.1 billion (USD 1.4 billion) for coal 
production and CNY 8.1 billion (USD 1.3 billion) for oil and gas 
production (OECD, 2023b).

j  As described above, the Government of China is promot-
ing the concept of “clean” fossil fuel production and use. In 
2021–2022, China’s central bank issued state-backed loans 
totalling around CNY 300 billion (USD 46 billion) to support 
the “clean and efficient use of coal” and enhance coal pro-
duction and stockpiling (People’s Bank of China, 2022). 

j  In February 2022, the National Development and Reform 
Commission (NDRC) approved three new coal mine projects 
that will together require CNY 24.1 billion (USD 3.6 billion) in 
investments (Bloomberg News, 2022).

Government support for international  
fossil fuel production
The majority state-owned Bank of China pledged to end 
financing for new coal mines and coal-fired power plants 
overseas in late 2021, following an announcement by the 
President of China at the UN General Assembly in September 
2021 that China will stop building coal-fired power plants 
overseas (Xie, 2021).

China does not release official data on its overseas 
development finance. According to an independent 
assessment, the state-owned Chinese Development Bank 
(CDB) and Chinese Export-Import Bank (CHEXIM) — the 
two main financial institutions funding overseas projects — 
provided no new energy finance commitments to foreign 
governments in 2021, the first time this happened since 2000 

(Global Development Policy Center, 2022). Nevertheless, 
CDB and CHEXIM have provided more energy sector loans to 
public entities than any other lender in the world, providing 
at least USD 235 billion to international fossil fuel projects 
in 2000–2020, including USD 61.3 billion for coal, oil, and 
gas exploration and extraction (Global Development Policy 
Center, 2022). About 35% of this amount was provided 
through China’s Belt and Road Initiative. CNPC is also 
involved in the operation and management of 52 oil and gas 
projects in 20 countries through this initiative (CNPC, 2021).

Policies and discourses on a managed  
wind-down of fossil fuel production
No specific policies were identified. Many recent govern- 
ment discourses on energy strategies have reiterated themes 
centred on achieving the “dual-carbon” goals in a “scientific 
and orderly manner” (e.g. NDRC & NEA, 2022; Xi, 2022),  
with emphasis mainly placed on the carbon-peaking goal.  
For example, the State Council has introduced an “Action 
Plan to Achieve Carbon Peak Before 2030”, but no equiva-
lent plan exists for the 2060 carbon-neutrality goal (State 
Council, 2021). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
No specific policies were identified. The NDRC and NEA have 
highlighted the need to “study and improve support policies 
for the withdrawal and transformation development of coal 
enterprises, as well as placement of employees” (NDRC & 
NEA, 2022).
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United States of America (US)

Announced climate ambitions
In early 2021, the US updated the GHG emissions reduction 
target in its NDC to 50–52% below 2005 levels by 2030 and 
announced a goal of net-zero emissions by 2050 (The White 
House, 2021b, 2021c).

Government views on domestic  
fossil fuel production 
The US continues to be the top oil and gas producer in the 
world, and is fourth in coal production (on an energy basis) 
(IEA, 2023a). Soon after taking office, the current US admin-
istration revoked the permit for the Keystone XL oil pipeline, 
citing concerns that it would undermine the country’s lead-
ership role in global climate action (The White House, 2021a), 
and paused the leasing of federal lands and offshore waters 
for oil and gas extraction until a comprehensive review of the 
leasing programme was completed (US DOI, 2021a, 2021b). 
Following a legal challenge by 13 states in 2021, a federal 
judge ordered the federal government to resume oil and gas 
leasing on federal lands and offshore waters until a final ruling 
is made, resulting in a significant increase in drilling permits 
issued (US BLM, 2023b; US DOI, 2021c). In light of increasing 
energy prices and concerns over energy security due to the 
war in Ukraine, the current US administration encouraged oil 
and gas companies to boost investment and ramp up domes-
tic production (The White House, 2022a, 2022b).

Energy Secretary Jennifer Granholm has reiterated the 
country’s need for fossil fuels through 2050, and for fossil 
fuel emissions to be “abated” with carbon management 
technologies (US DOE, 2023b). The recently enacted Infla-
tion Reduction Act (IRA) is considered by the White House 
as “the most significant action Congress has taken on clean 
energy and climate change in the nation’s history” (The 
White House, 2023a). While the IRA places a USD 900 per 

tonne fee on methane emissions from oil and gas facilities 
that exceed a specified emissions threshold, it also includes 
concessions to the oil and gas industry as noted below 
(117th Congress, 2022). 

Plans and projections for domestic  
fossil fuel production
The US Energy Information Administration (EIA) forecasts 
that oil production will reach and remain at record high levels 
of 19–21 Mb/d from 2024 to 2050, while gas production is 
projected to continually increase, reaching 1.2 trillion cubic 
meters in 2050, as illustrated in Figure 3.3 (US EIA, 2023a). 
The additional oil and gas volumes are largely destined for 
exports. Conversely, coal production is projected to drop by 
43% between 2021 and 2030, followed by a more gradual 
long-term decline.

Government support for domestic  
fossil fuel production
j  In July 2022, the US became the world’s leading exporter 
of LNG, and further major expansion is planned, including a 
doubling of liquefaction capacity by 2027 (BloombergNEF, 
2023; US EIA, 2022). As of March 2023, the US Department 
of Energy had authorized 18 large-scale LNG export projects 
totalling 450 billion cubic meters per year of capacity, with 
nearly half of that capacity awaiting final investment deci-
sions (US DOE, 2022a, 2023a). 

j  The IRA mandates the Department of Interior (US DOI) 
to conduct four oil and gas lease sales in the Gulf of Mexico 
Outer Continental Shelf by the end of 2023. It also makes 
wind and solar development on federal lands contingent on 
further oil and gas lease sales over the next decade (117th 
Congress, 2022).
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Income level

Coal Oil Gas

Coal direct employment Coal economic dependence Share of GDP from oil  
& gas production

Rank of country in, and share of, global production, and net trade status
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Low Medium
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Net trade status
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Figure 3.3
Historical (2005–2021) and projected coal, oil, and gas production for the US. Sources: Reference scenario from the EIA Annual Energy 

Outlook 2023 (US EIA, 2023a).
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j  In March 2023, the federal government approved the 
largest single oil project on federal lands, the ConocoPhillips 
Willow project in Alaska, which is projected to produce up 
to 180,000 barrels of oil a day as early as the late 2020s (US 
BLM, 2023c; US DOI, 2023).

j  Federal and state governments continue to provide over 
60 subsidies to coal, oil, and gas producers, with a total 
worth of nearly USD 4 billion in 2021 (OECD, 2023b). In its 
2023 budget, the US government proposed the elimination 
of tax subsidies for major oil and gas companies (The White 
House, 2023b), though the proposal has yet to be passed by 
the US Congress. 

j  Several exemptions from federal environmental regula-
tions remain in place for fossil fuel producers, including for 
hazardous waste clean-up requirements (Achakulwisut et 
al., 2021; Brady & Crannell, 2012; Congressional Research 
Service, 2020; Goldman et al., 2013; Simms, 2017). The US 
Congress recently reduced the scope and powers of the 
National Environmental Policy Act, which serves as the main 
environmental review process for many large fossil fuel proj-
ects (118th Congress, 2023).

Government support for international  
fossil fuel production
In 2021, the US government spent over USD 90 million on 
fossil fuel production abroad via the US Export-Import Bank 
(EXIM) and a further USD 25 million in 2022 (EXIM, 2023a; 
OCI, 2023). Additionally, up to USD 1.5 billion was allocated 
by the US International Development Finance Corporation in 
2021 in political risk insurance for a new natural gas liquefac-
tion facility in Mozambique (DFC, 2021; OCI, 2023). During 
COP26, the US and 39 other countries signed onto the 
Glasgow Statement, pledging to halt public financing for un-
abated fossil fuel energy projects abroad by the end of 2022 
and spend on clean energy instead (UK Government, 2021a). 
EXIM has since approved USD 99.7 million for a refinery ex-
pansion in Indonesia (EXIM, 2023b). 

Policies and discourses on a managed  
wind-down of fossil fuel production
The current US administration has proposed restricting 
future oil and gas leasing on 5.3 million hectares in the Alas-
kan National Petroleum Reserve and designated 1.1 million 
hectares of the Arctic Ocean off limits for future oil and gas 
leasing, in perpetuity (The White House, 2023c; US DOI, 
2023). The State of California, the seventh-largest oil-produc-
ing state (US EIA, 2023b), is an associate member of BOGA, 
which aims to facilitate a managed phase-out of oil and gas 
production (BOGA, n.d.-a). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
Domestically, USD 22 billion has been allocated by the US 
government towards communities impacted by the closure of 
coal mines or power plants. Projects in these “energy commu-
nities” include, for example, redeveloping power plant sites 
and pilot testing the extraction of critical minerals from aban-
doned coal mine waste streams (The White House, 2023d). 

To support coal miners affected by black lung disease, the 
IRA set higher excise tax rates on coal producers to fund 
the Black Lung Disability Trust Fund, which ensures affected 
miners and their dependents receive health, disability, and 
survivor’s benefits (Environmental and Energy Law Program, 
2022; Szymendera et al., 2023). US states including Colora-
do, New York, and New Mexico have created state-level just 
transition plans to support affected workers in the oil and gas 
sector (Aklin & Urpelainen, 2022).
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Russian Federation

Announced climate ambitions
The Russian Federation’s NDC aims to reduce net GHG emis-
sions to 30% below 1990 levels by 2030 (Government of the 
Russian Federation, 2022a), a goal unchanged since 2015. 
The Russian Federation has also announced its intention to 
achieve carbon neutrality (a balance between emissions and 
sequestration) by 2060 (Government of the Russian Federa-
tion, 2022b; President of the Russian Federation, 2021).

Government views on domestic  
fossil fuel production 
The Government of the Russian Federation adopted its exist-
ing energy strategy to 2035 in June 2020 (Government of the 
Russian Federation, 2020b), prior to the announcement of its 
net-zero 2060 goal, the war in Ukraine, associated sanctions, 
and other geopolitical developments. As of August 2023, a 
new energy strategy to 2050 is under development (Ministry 
of Energy, 2023a). The President of the Russian Federation 
indicated that the new strategy may include a reorientation of 
fossil fuel exports towards Asia-Pacific markets and acceler-
ated monetization of oil reserves (President of the Russian 
Federation, 2022).

The Government of the Russian Federation has highlighted 
the significance of boosting coal exports from the Russian 
Federation to the Asia-Pacific and Atlantic regions, reducing 
dependence on imported mining technologies, and develop-
ing a bulk carrier fleet (Government of the Russian Feder-
ation, 2022c). In March 2023, the President of the Russian 
Federation noted energy cooperation with China was expand-
ing and that Russian gas exports to China will reach at least 
98 billion cubic meters by 2030 (not including another 100 
million tonnes of liquefied natural gas). They also stated that 

agreement had been reached on most of the parameters for a 
new pipeline across Mongolia with the capacity to export 50 
billion cubic meters of Russian gas to China (President of the 
Russian Federation, 2023). 

Plans and projections for domestic  
fossil fuel production
The Government of the Russian Federation projects fossil fuel 
production for “low” and “high” scenarios. As illustrated in 
Figure 3.4, the most recent plans, adopted in 2020 and 2021, 
foresee increases in production by 2035 relative to 2021 
levels of 11% (low) and 53% (high) for coal, and 6% (low) and 
32% (high) for gas (Alifirova, 2021; Government of the Russian 
Federation, 2020a, 2020b). In contrast, the potential growth 
in oil production is more limited, ranging from a decline of 
12% (low) to an increase of 6% (high) by 2035 relative to 
2022 levels (Alifirova, 2021; Central Dispatch Department of 
the Fuel and Energy Complex, 2021), due to the depletion of 
deposits and the imposition of high taxes (Kozlov, 2021).

Government support for domestic  
fossil fuel production
j  Tax breaks and budget expenditures for fossil fuel produc-
tion totalled RUB 884 billion (USD 12 billion) in 2020, with 
most support associated with exemptions from or reductions 
of extraction taxes for oil and gas (OECD, 2023b).

j  As part of the reorientation of fossil fuel exports from 
Europe to Asia, the Government of the Russian Federation 
incentivizes the creation of corresponding pipeline, railway, 
seaport, LNG terminal, and power grid infrastructure, as 
well as the construction or purchase of oil tankers and bulk 
carriers (Xu & Nazarov, 2022). For example, state-owned 
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Figure 3.4
Historical (2005–2021) and projected coal, oil, and gas production for the Russian Federation. Sources: Coal projections are from the 

Energy Strategy and the Development of the Coal Industry until 2035 (Government of the Russian Federation, 2020b, 2020a); oil and  

gas projections are from General Scheme for the Development of the Oil and Gas Industries until 2035 (Alifirova, 2021; Central Dispatch 

Department of the Fuel and Energy Complex, 2021). All projections contain two scenarios, “High” and “Low”. Historical data are from the 

IEA (2023a).

railway and grid companies are investing RUB 2 trillion (USD 
27 billion) in a project that will expand coal transportation 
and exports through the eastern part of the Russian Feder-
ation (Ministry of Energy, 2023a; TASS, 2022a). Additionally, 
a development plan for the Northern Sea Route has been 
approved, with a goal to transport up to 30 million tonnes 
of cargo per year by 2035, mainly consisting of oil, LNG, gas 
condensate, and coal (TASS, 2022b). 

j  Oil and gas companies continue to receive government 
preferences for the mineral extraction tax due to the imple-
mentation of new fossil fuel production projects, including 
in the Arctic, and are claiming new tax breaks due to the 
increased costs (Dyatel, 2023).

Government support for international  
fossil fuel production
The Government of the Russian Federation and state-owned 
companies are involved in international fossil fuel production 
projects, including Gazprom investments in gas development 
in Bolivia, and oil and gas sector investments in Uzbekistan 
backed by the Russian Development Bank and Export Insur-
ance Agency (OCI, 2023). Sanctions have affected interna-
tional activity (Edovina, 2022); in 2020, Russian state-con-
trolled company Rosneft sold all of its assets in Venezuela, 
including five oil-producing companies, to a company wholly 
owned by the Government of the Russian Federation due 
to US sanctions on Venezuela (Tétrault-Farber & Astakho-
va, 2020). Russian state-owned company Zarubezhneft is 
developing oil and gas fields in Viet Nam (Interfax, 2022) and 
Indonesia (Evans, 2022).

Policies and discourses on a managed  
wind-down of fossil fuel production
There is no public discussion indicating that the Government 
of the Russian Federation agencies or SOEs have considered 
the need or are planning to wind down fossil fuel production 
or consumption.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
No specific just transition policies or discourses were iden-
tified. However, there are initiatives to diversify the econo-
my in some fossil-fuel-dependent regions. For example, in 
November 2022, the Government of the Russian Federation 
approved the creation of a special economic zone in Kuzbass, 
the country’s main coal-mining region, to incentivize the  
development of other industries, such as mineral fertilizers, 
lime, medical furniture, and food products (Government of 
the Russian Federation, 2022d).
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Saudi Arabia

Announced climate ambitions
Saudi Arabia updated its NDC in late 2021 with the aim to re-
duce, avoid and remove GHG emissions of 278 million tonnes 
of CO2 equivalent per year (MtCO2eq/yr) by 2030, up from 
130 MtCO2eq/yr as pledged in its first NDC (Kingdom of Saudi 
Arabia, 2021), though the baseline is not specified. Together 
with its NDC update, Saudi Arabia announced a 2060 net-zero 
target (Saudi & Middle East Green Initiatives, 2021). 

Government views on domestic  
fossil fuel production
Aramco, a state-owned enterprise that holds 17% of global 
proven petroleum reserves, administers all oil and gas explo-
ration and extraction in Saudi Arabia. Aramco has announced 
a 2050 net-zero GHG target across owned and operated 
assets though only for its operational emissions (Aramco, 
2021c). Aramco has indicated its intention to continue being 
a major producer, owing to its position as “one of the low-
est-cost lowest-carbon producers globally” and its expecta-
tions that “the world will likely continue to need oil and gas 
for the foreseeable future” (Aramco, 2023a).

Plans and projections for domestic fossil  
fuel production
In 2022, Aramco’s average fossil fuel production was 13.6  
million barrels of oil equivalent per day, including 11.5 Mb/d  
of liquids (Aramco, 2023a). In early 2023, Aramco indicated it 
will continue its investments in future growth projects, includ-
ing the expansion of its maximum sustainable capacity from 
12 Mb/d in 2022 to 13 Mb/d by 2027 as well as growing its gas 
production capacity, to meet future demand (Aramco, 2023a).

There are few publicly available government documents that 
reveal planning assumptions or government intentions for 
future domestic oil and gas production. An exception is Aram-
co’s updated Base Prospectus (Aramco, 2021a). As illustrat-
ed in Figure 3.5, it forecasts that Saudi Arabia’s domestic oil 
production will increase at an annual rate of 1% from 2015 to 
2050 under a scenario where global oil demand levels off by 
2037, and by 0.7% over the same period under a more rapid 
transition scenario where demand declines after 2019 (Ar-
amco, 2021a, p. 159). This represents total growth of 47% or 
26%, respectively, between 2015 and 2050. The prospectus 
also projects that gas production will increase by 40% be-
tween 2019 and 2030, primarily driven by domestic demand 
for power generation, and the refining and industrial sectors 
(Aramco, 2021a, p. 163).

Government support for domestic  
fossil fuel production
j  Aramco’s capital expenditure in 2022 was USD 37.6 billion, 
an increase of 18% from 2021 (Aramco, 2023b). Aramco 
expects its capital expenditure to grow in 2023 to USD 45–55 
billion, including external investments, and again through the 
middle of the decade (Aramco, 2023a, p. 42). Aramco has 
forecast that oil and gas will “remain essential for the foresee-
able future” and warned that underinvestment could lead to 
higher energy prices. “To leverage our unique advantages at 
scale and be part of the global solution, Aramco has em-
barked on the largest capital spending program in its history,” 
the company noted (Aramco, 2023a).

j  No other information is publicly available on tax expendi-
tures other measures that support fossil fuel production in 
Saudi Arabia.
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Figure 3.5
Historical (2005–2021) and projected oil and gas production for Saudi Arabia. Sources: Oil and gas projections are from Saudi Aramco’s 

Base Prospectus 2021 (Aramco, 2021a). For oil, two scenarios — “levelling of demand” (LD) and “accelerated transition case” (ATC) — 

are provided. Historical data are from the IEA (2023a).
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Government support for international  
fossil fuel production
While Aramco has expanded its international presence with 
14 subsidiary offices and several overseas refining and chem-
ical joint ventures, it is not involved in fossil fuel production 
overseas (Aramco, 2021b).

Policies and discourses on a managed  
wind-down of fossil fuel production
No government policies or discourses to support a managed 
wind-down of fossil fuel production were identified. Saudi 
Arabia has a long history of engaging in international climate 
negotiations around issues related to oil and the impact of 
climate change mitigation on economies that are highly  
dependent on fossil fuel revenues (Depledge, 2008; IEA, 
2021). Saudi officials have advocated for managing GHG 
emissions through measures including cleaner production 
processes, energy efficiency, expanding renewables, and 
CCUS (Krane, 2022). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
While no direct policies or discourses regarding a just transi-
tion from fossil fuels were identified, the Government of Saudi 
Arabia is conscious that climate change mitigation measures 
might adversely impact the economy, should demand for oil 
and gas export products fall in a carbon-constrained future 
(Aramco, 2021a, p. 117). In 2022, Aramco established a USD 
1.5 billion Sustainability Fund “to support a stable and inclu-
sive energy transition” (Aramco, 2023b), though none of the 
investment categories target a transition away from fossil fuel 
production (Aramco Ventures, 2022).
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Australia

Announced climate ambitions
In June 2022, Australia updated its NDC, raising its emission 
reduction target to 43% below 2005 levels by 2030, up from 
the prior target of 26–28%. New legislation codifies Austra-
lia’s emissions targets, including net-zero emissions by 2050, 
requires the government to account for progress, and man-
dates the independent Climate Change Authority to advise on 
strengthened targets for future NDC updates (Parliament of 
Australia, 2022). 

Government views on domestic  
fossil fuel production
Australia is one of the world’s top two LNG and coal export-
ers, and its coal and gas industries have strong influence in 
political debate, diplomacy, economic strategy, and policy de-
velopment, both nationally and in fossil-fuel-exporting states 
(Disavino, 2021; Hamilton et al., 2023; IEA, 2023a). In March 
2023, the Minister for Resources noted to Parliament that 
“Australia’s coal and gas resources are essential for energy 
security, stability and reliability both domestically and across 
the Asia-Pacific and will be needed for decades” (King, 2023). 
Ministers have rejected calls to ban new fossil fuel projects 
(Thompson, 2023). 

A government list of “major projects” showed 69 coal projects 
and 49 new oil and gas projects in the pipeline (Department 
of Industry, Science and Resources, 2022a). These together 
represent nearly 5 GtCO2eq of potential emissions, though not 
all are expected to materialize, as some of the projects are at 
announcement or feasibility stage (Campbell et al., 2023). 

A small number of projects have been cancelled by govern-
ment decisions to rescind licenses or reject approvals, and 
through legal challenges under environmental laws. Some 
state governments have imposed regional bans on some 
forms of production. For example, the state of Victoria has 
banned hydraulic fracturing (Parliament of Victoria, 2022), 
though still allows conventional gas production.

Fossil fuel production is a major source of Australia’s do-
mestic emissions, accounting for 19% of the total in 2021 
(DCCEEW, 2023a), and half of the emissions covered by the 
Safeguard Mechanism, a baseline-and-credit scheme that 
covers large industrial facilities and ensures that absolute 
aggregate emissions covered by the scheme fall over time. 
Covered facilities, including coal mines and gas projects, will 
need to reduce emissions or acquire and surrender offsets; 
new facilities, including gas projects, face more stringent 
emission constraints (DCCEEW, 2023b). The impact of these 
changes on fossil fuel production remains unclear, though re-
actions by Australia’s gas importers suggest an expectation 
of material effects on future gas production (Morton, 2023). 

Plans and projections for domestic  
fossil fuel production
Recent energy trade projections by the government see coal 
production increasing slightly to 2025, then remaining con-
stant to 2028 (Figure 3.6), with the overall increase shared 
between metallurgical and thermal coal. Production of gas 
is projected to slightly decline to 2025, then remain con-
stant to 2028, with the export share constant around 70% 
(Department of Industry, Science and Resources, 2023). The 
government’s emission projections to 2035 assume a mod-
est decline in coal mining, due in part to reduced domestic 
consumption, and a small increase in LNG production and 
exports (DCCEEW, 2022, pp. 45, 47). 

Government support for domestic  
fossil fuel production
j  Fiscal support for fossil fuel production includes the Fuel 
Tax Credit Scheme, of which coal mining is among the largest 
beneficiaries (Australian Taxation Office, 2021); tax incentives 
under the Petroleum Resource Rent Tax (Treasury, 2023b); 
and direct capital expenditure for infrastructure (The Austra-
lia Institute, 2022).
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Figure 3.6
Historical (2005–2021) and projected coal, oil, and gas production for Australia. Sources: Historical data and 2022–2028 projections  

for oil and gas are from the Resources and Energy Quarterly, March 2023 (Department of Industry, Science and Resources, 2023), and 

2030 and 2035 gas projections are estimated from the LNG production projections provided in Australia's emissions projections 2022 

(DCCEEW, 2022); 2025, 2030, and 2035 coal projections are taken from this document.

j  Australia’s fiscal regime for oil and gas production have 
allowed many operators of major projects to pay little or noth-
ing in royalties or resource rent taxes (Bruce, 2019; Butler, 
2021; Campbell, 2020). Despite being highly profitable, to 
date no LNG project has paid Petroleum Resource Rent Tax 
(Commonwealth of Australia, 2023).

j  Changes to the Petroleum Resource Rent Tax announced 
in May 2023 will increase taxation of the gas industry some-
what, but fall short of earlier proposals for reform (Janda et 
al., 2023).

j  The new government has removed some of its prede-
cessor’s subsidies for gas exploration and infrastructure. 
The government is continuing with plans to provide AUD 1.5 
billion (USD 1 billion) for a new port in Darwin Harbour that 
could support the development of shale gas fracking in the 
Beetaloo Basin (Gibson, 2022). Infrastructure Australia is cur-
rently considering proposals for the government to fund gas 
pipelines and supporting infrastructure in the Beetaloo Basin 
(Infrastructure Australia, 2022), and large gas extraction proj-
ects are planned there (Reuters, 2023d).

j  Financing for coal and gas has been banned through some 
government vehicles, including through the Powering Our 
Regions Fund (Bowen, 2023) and the Industry Research and 
Development Act (House of Representatives, 2023). Coal and 
gas financing is still allowed through other agencies, including 
Export Finance Australia and the Northern Australia Infra-
structure Fund.

j  The government owns and expands the rail network that 
transports thermal coal to the world’s largest coal port at 
Newcastle (ARTC, 2022). 

Government support for international  
fossil fuel production
Export Finance Australia has funded fossil fuel projects 
overseas and exports from Australia with more than AUD 1.6 
billion (USD 1.2 billion) between June 2009 and June 2020 
(Rui & Strachan, 2021). As of August 2023, the government 

has not committed to end overseas government financing of 
fossil fuel projects.

Policies and discourses on a managed  
wind-down of fossil fuel production
There is no national policy framework aiming to restrict fossil 
fuel exploration, production, or infrastructure development. 
The Treasurer has directed the Treasury to conduct analysis 
of climate and transition impacts on Australia’s national econ-
omy and budget (Wright & Foley, 2022). The Treasury is also 
exploring standardized requirements for financial disclosures 
of climate risks (Treasury, 2023a). 

Independent Australian regulators have begun scrutinizing 
carbon risk management and greenwashing, including with 
regards to fossil fuel companies. Actions to date have focused 
on guidance statements and encouraging voluntary action 
(APRA, 2021; Hughes, 2023).

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
The government has made budget commitments that it frames 
as enabling regional economic transition, including a Powering 
the Regions Fund with AUD 1.9 billion (USD 1.3 billion) in grants, 
a National Reconstruction Fund with AUD 15 billion (USD 10 
billion), and a Rewiring the Nation programme with funds of 
AUD 20 billion (14 USD billion) (Bowen & McAllister, 2022;  
Department of Industry, Science and Resources, 2022b).

A Net Zero Authority is to be established by legislation, build-
ing on an agency within the Department of the Prime Minister 
and Cabinet. The Authority is to support workers in coal- 
mining and emissions-intensive sectors, support regions and 
communities to take advantage of clean energy industries, 
and help mobilize private investment (Department of the 
Prime Minister and Cabinet, 2023).
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Indonesia

Announced climate ambitions
In its enhanced NDC, Indonesia pledged to reduce emissions 
by 31.89% by 2030, or by 43.2% with international assis-
tance, slightly higher than the previous targets of 29% and 
41%, respectively (Government of Indonesia, 2022). Indone-
sia has also developed a long-term strategy (LTS) to achieve 
“the peaking of national GHG emissions in 2030” and “rapidly 
progress towards net-zero emission in 2060 or sooner” (Gov-
ernment of Indonesia, 2021). 

Government views on domestic  
fossil fuel production
Indonesia was the world’s third-largest producer and largest 
exporter of coal in 2021 (IEA, 2023a). Coal and gas account 
for nearly 20% of the country’s net goods exports, and coal 
royalties accounted for around 3% of government revenues 
in 2021 (IEA, 2022b). In 2022, Indonesia exported over 70% 
of its produced coal, despite a coal export ban announced 
at the start of the year (Reuters, 2023b). Under Presidential 
Regulation 112, issued in September 2022, Indonesia plans to 
phase out unabated coal power generation by 2050 (Presi-
dent of the Republic of Indonesia, 2022). However, this does 
not necessarily signify a reduction in coal production, as 
government strategy documents foresee strong government 
support for the expansion of downstream industries to trans-
form low-grade coal into products for non-energy uses such 
as dimethyl ether (DME) and methanol (MEMR, 2021, 2022a).

The need to achieve energy independence and energy securi-
ty, as well as to balance emission reduction against economic 
development, dominate government discourses and policies 
on energy (Government of Indonesia, 2021; National Energy 
Council, 2022). Even under a Paris-aligned scenario de-
scribed in its LTS, Indonesia sees coal supply and use remain-
ing “significant, especially in power sub-sector which will be 

equipped with carbon capture and storage (CCS) systems” 
(Government of Indonesia, 2021, p. 61). A draft law aims to 
promote the development of “new energy” sources, including 
fossil fuels produced using new technologies, such as lique-
fied and gasified coal and coal methane gas (CNN Indonesia, 
2023; Sambodo, 2023). 

Indonesia is currently exploring goals to reach peak total 
emissions by 2030 and net-zero emissions by 2050 in its 
power sector, while ensuring a just and affordable energy 
transition through international support, including the JETP 
initiative (see Box 3.2) and the Asian Development Bank’s 
Energy Transition Mechanism (ADB, 2022b). Although both 
of these mechanisms include funding for the early retirement 
of coal-fired power plants, Indonesia is still building new coal 
plants (Simon, 2023). Nothing specific to domestic fossil fuel 
production is mentioned within these initiatives.

Plans and projections for domestic  
fossil fuel production
According to Indonesia’s 2021 Energy Outlook,23 coal produc-
tion is expected to grow by around 18% between 2021 and 
2030, before plateauing at around 680 million tonnes out to 
2050, under a “business-as-usual” scenario (see Figure 3.7) 
(PPIPE & BPPT, 2021). Gas production is projected to peak 
in 2028 at almost 3.5 trillion cubic feet and subsequently de-
cline due to resource depletion. Oil production is also project-
ed to decline starting around 2028 due to resource depletion. 

The government has also developed coal production scenar-
ios consistent with its climate ambitions, though has not yet 
incorporated such scenarios into its national energy outlooks. 
In its LTS, a “Current Policy Scenario” and a “Low Carbon 
Scenario Compatible with Paris Agreement target” see coal 
production peaking around 2025 and declining thereafter 
out to 2050 at annual rates around 1% and 3%, respectively 
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Figure 3.7
Historical (2005–2021) and projected coal, oil, and gas production for Indonesia. Sources: Projections are from the business-as-usual 

scenario of the Indonesia Energy Outlook 2021 by the government’s Research Center for Industrial Processing and Energy (PPIPE) and 

Agency for the Assessment and Application of Technology (BPPT) (PPIPE & BPPT, 2021). Historical data are from the IEA (2023a).
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(Government of Indonesia, 2021). The government also asked 
the Ministry of Energy and Mineral Resources (MEMR) and 
the IEA to develop a “detailed scenario and policy analysis of 
what [its net-zero] target means for Indonesia’s energy sector” 
(IEA, 2022b). However, the resulting roadmap does not detail 
pathways for domestic fossil fuel production beyond mention-
ing that “the government aims to provide continued support to 
maintain current levels of coal production” (IEA, 2022b, p. 45).

Government support for domestic  
fossil fuel production
j  The government provided budgetary transfers and tax ex-
penditures totalling IDR 51.4 trillion (USD 3.6 billion) for coal 
and IDR 3.6 trillion (USD 250 million) for oil and gas produc-
tion in 2021 (OECD, 2023b). 

j  The government is heavily subsidizing the development of 
downstream industries to transform low-grade coal into prod-
ucts such as DME and methanol (IEA, 2022b; MEMR, 2022b; 
Peh, 2023). The government is also preparing regulatory mea-
sures to boost coal gasification, including cutting royalties on 
coal produced for this purpose, tax exemptions on midstream 
processes, and setting a benchmark price for coal derivatives 
(MEMR, 2022b).

j  In 2023, the Indonesian Parliament approved a Job Cre-
ation Regulation with the same features and legal power as 
the annulled 2020 Job Creation Act, including the loosening 
of environmental safeguards for coal-mining permits and 
royalty fee exemptions for companies developing coal deriva-
tives (Shafira, 2023).

j  In 2023, the MEMR announced new legislation aimed at 
boosting the development of CCS and CCUS in the oil and 
gas sector, in order to reduce emissions from production 

activities and potentially also for enhanced oil recovery  
(Sidemen, 2022).

Government support for international  
fossil fuel production
No support was identified. 

Policies and discourses on a managed  
wind-down of fossil fuel production
No such policies specific to production were identified. Indo-
nesia’s LTS noted that “Substitution of fossil energy by renew-
able energy will cause fossil energy resources [to be] left un-
exploited… and become stranded assets with some economic 
implications to the country… The loss would be much bigger 
if Indonesia’s mitigation strategy were in the form of extreme 
coal elimination (phase out)” (Government of Indonesia, 
2021, pp. 66–67). At COP26, Indonesia signed on to Clause 2 
(phase-out of unabated coal power by 2030/2040) but not 
Clause 3 (no new coal-fired power plants) of the Coal Exit 
Pledge; coal production itself is not addressed (CAT, 2022). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
Although no policies or discourses specific to fossil fuel pro-
duction were identified, Indonesia has recently started work 
on just energy transitions with international support, as de-
scribed above. The concept was previously noted in its LTS as 
a need for “preparation of migration to green jobs” (Govern-
ment of Indonesia, 2021), and the Indonesian G20 Presidency 
also pushed for the concept of an inclusive and just energy 
transition in the G20 Bali Leaders’ Declaration (G20, 2022).
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23 This report uses the latest outlook published by the government’s Research Center for Industrial Processing and Energy (PPIPE) and Agency for the Assessment and Application 
of Technology (BPPT) (PPIPE & BPPT, 2021), as a more recent outlook published by the National Energy Council does not provide projections for fossil fuel production (National 
Energy Council, 2022).
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India

Announced climate ambitions
India’s updated NDC, submitted in August 2022, pledges a 
reduction in “the emissions intensity of its GDP” of 45% by 
2030, compared to 2005 levels, and an increase in the share 
of non-fossil power capacity to 50% by 2030 (Government of 
India, 2022). The document also states that this updated NDC 
“is a step forward towards our long term goal of reaching 
net-zero by 2070”.

Government views on domestic  
fossil fuel production
India’s LT-LEDS, released during COP27, commits it to a 
low-carbon transition “at a pace and scale that is nationally 
determined, without compromising development futures”, 
and that “should not impact energy security, energy access 
and employment” (MOEFCC, 2022). 

The Ministry of Home Affairs has noted that increasing coal 
production to make India self-reliant is a priority for the gov-
ernment (PIB India, 2022). It called on mining companies to 
scale up production and stressed that the government views 
the coal industry as being integral in generating income for 
states and creating multiple employment avenues. In 2022, 
the Ministry of Finance extended support for coal gasifica-
tion and incentives for commercial mining, and the Minis-
try of Coal launched the country’s largest-ever auction of 
coal-mining blocks (Ministry of Coal, 2022b). The government 
also plans to increase domestic oil and gas exploration and 
production to support growing domestic demand (Mohanty 
& Ratnajyoti, 2022; Ugal, 2023). The government has forecast 
that demand for gas will grow by over 500% as it seeks to 
raise the share of gas in the country’s energy mix from 6% 

to 15% by 2030 (Mohanty et al., 2023). The Union Petroleum 
and Urban Affairs Minister has stated that the country aims to 
meet 25% of its crude oil demand from domestic production 
by 2030 (IANS, 2022).

Despite the Government of India’s pursuit of clean energy, 
including the earmarking of USD 4.3 billion for green energy 
production in the national budget (Padma, 2023), it remains 
committed to fossil fuels, in particular coal, to meet rapid-
ly growing energy needs (Pasricha, 2022; PIB India, 2022; 
Schmall & Krauss, 2022). 

Plans and projections for domestic  
fossil fuel production
In March 2022, the Ministry of Coal announced plans to 
increase India’s overall coal production to 1 billion tonnes in 
fiscal year 2023–2024, and production by state-owned Coal 
India Limited (CIL) alone to 1 billion tonnes the following year 
(PIB India, 2023c). CIL currently accounts for 85% of domes-
tic coal production in India (CIL, 2021). In the longer term, 
the Ministry projects domestic coal production of 1.5 billion 
tonnes in 2030, more than double the 2021 level, as shown 
in Figure 3.8 (Ministry of Coal, 2022a). The ministry has also 
noted that India aims to become a net thermal coal exporter 
by 2024–2025 (The Economic Times, 2022); currently India 
meets about one-fifth of its coal demand with imports, expos-
ing the country to price volatility on the international market 
and loss of foreign exchange reserves (Singh, 2023). As noted 
above, recent government statements indicate that India 
plans to ramp up domestic oil and gas production. However, 
official projections are not available.

Income level

Coal Oil Gas

Coal direct employment Coal economic dependence Share of GDP from oil  
& gas production

Rank of country in, and share of, global production, and net trade status

Lower-middle 
income 0.9 2%

Fossil fuel transition capacity and dependence indicators

Low Medium

coal miners per 
1,000 workers

High Very high

Net trade status
 Importer

 Exporter

 N/A

2nd
7.6%

24th
0.8%

22nd
0.8%



Production Gap Report 2023     59Production Gap: 2023 Report     59

Figure 3.8
Historical (2005–2021) coal, oil, gas and projected coal production for India. Sources: Coal projections are from India’s Ministry of Coal 

(2022a). Oil and gas projections are not available. Historical data are from the IEA (2023a). 

Government support for domestic  
fossil fuel production
j  Producer subsidies through direct budgetary transfers and 
tax breaks were valued at INR 5.7 billion (USD 77 million) in 
2021 (OECD, 2023b). 

j  The government has set up rolling electronic auctions of 
mining blocks to increase domestic coal production (PIB India 
& Ministry of Coal, 2022). In 2021, the government stream-
lined the process for providing clearances and approvals for 
coal mines (PIB India, 2023a). 

j  The government is encouraging foreign direct investment 
in the oil and gas sector (Chakraborty, 2023). For example, it 
has opened up an additional 1 million square kilometers of its 
exclusive economic zone (EEZ) for oil and gas exploration and 
production (PIB India, 2023b).

Government support for international  
fossil fuel production
ONGC Videsh Ltd (OVL), a subsidiary of India’s national oil 
company, has stakes in 33 oil and gas projects in 15 countries 
(ONGC Videsh, 2023). OVL expects to increase investments 
in its overseas assets from INR 30 billion (USD 410 million) in 
2023 to INR 50 billion (USD 680 million) by 2024.

Policies and discourses on a managed  
wind-down of fossil fuel production 
While India has made significant investments and set ambi-
tious targets for renewable energy (Birol & Kant, 2023; REN21, 
2023), no government policies or discourses to support a 
managed wind-down of fossil fuel production were identified. 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
Some commentators hold that the idea of a just transition is 
relatively new in India and is gaining traction (Pai & Ranjan, 
2023). In late 2022, an inter-ministerial committee produced 
a report on enabling a just transition from coal, proposing 
a funding, action, and implementation framework to help 
coal-producing regions handle mine closures and manage 
the transition (NITI Aayog, 2022). In May 2023, the Ministry 
of Coal organized a seminar on just transitions as a side event 
at the 3rd Energy Transitions Working Group of the G20 
Presidency of India (Ministry of Coal, 2023). Jharkhand (the 
Indian state with the largest coal production and reserves) 
has created a task force to assess the dependency of local 
communities on a coal-based economy and produce a road-
map towards a just transition away from coal (Kumar, 2023; 
Pai & Ranjan, 2023). 

There have also been discussions about the possibility of a 
JETP between India and funding countries (Nandi, 2022)  
(see Box 3.2).
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Canada

Announced climate ambitions
Canada updated its NDC in 2021, committing the country to 
reduce emissions to 40–45% below 2005 levels by 2030 and 
to reach net-zero by 2050 (ECCC, 2021). The Net-Zero Emis-
sions Accountability Act enshrines the 2050 net-zero com-
mitment in law (Government of Canada, 2021). In 2022, the 
government released the first national Emissions Reductions 
Plan under the law, outlining measures the government will 
take to achieve its targets (Government of Canada, 2022c).

Government views on domestic  
fossil fuel production
The federal government continues to view fossil fuels as an 
important contributor to Canada’s economy (Office of the 
Prime Minister of Canada, 2021b), and has noted that under 
its Emission Reductions Plan, oil production could still grow 
by up to 1 Mb/d (The Canadian Press, 2022). The federal and 
provincial governments have recently approved new oil and 
gas developments, such as the Bay Du Nord offshore oil proj-
ect in 2022 (Impact Assessment Agency of Canada, 2022) 
and the Cedar LNG export terminal in 2023 (Impact Assess-
ment Agency of Canada, 2023). The federal government 
stipulated that these projects must have a plan to bring GHG 
emissions associated with production to net zero by 2050 
(Impact Assessment Agency of Canada, 2022, 2023). 

The federal government has committed to implementing a 
cap on emissions from the oil and gas sector, a measure pro-
jected to reduce the sector’s emissions to 31% below 2005 
levels by 2030 (Government of Canada, 2022d). Alongside 
the emissions cap, the government has introduced a number 
of other incentives and regulations to reduce emissions from 
production, such as an investment tax credit for CCUS (De-
partment of Finance Canada, 2021, 2022b), draft guidance 
for “best-in-class” GHG emissions performance by oil and gas 

projects (Government of Canada, 2022b), and a target to re-
duce methane emissions in the sector 75% below 2012 levels 
by 2030 (ECCC, 2022). 

Plans and projections for domestic  
fossil fuel production 
A 2023 energy outlook published by the Canada Energy Reg-
ulator (CER) presents three scenarios out to 2050 (Canada 
Energy Regulator, 2023). Under the “current measures” sce-
nario, which assumes no further action to reduce emissions, 
Canada’s oil production (crude oil plus natural gas liquids) 
increases by 25% over 2022 levels by 2035 and remains 
roughly constant through 2050; and gas production rises 
steadily through 2050, to 24% above 2022 levels (Figure 3.9). 
In contrast, under the “global net-zero” scenario, with lower 
global oil and gas prices and demand, Canada’s oil produc-
tion peaks in 2026 and declines to 73% below 2022 levels by 
2050, while gas production peaks in 2023 before dropping 
68% below 2022 levels by 2050. In the “Canada net-zero” 
scenario, the rest of the world moves more slowly to decar-
bonize, and Canada’s oil and gas production fall 23% and 37% 
respectively by 2050, compared to 2022 levels. Following its 
2021 report, the CER no longer provides projections for coal 
production.

Government support for domestic  
fossil fuel production
j  National and sub-national fossil fuel production subsidies 
totalled CAD 2 billion (USD 1.6 billion) in 2021 with over half 
going towards deep drilling credits in British Columbia for gas 
wells (OECD, 2023b). 

j  Between 2018 and 2021, the government also provided 
CAD 21.7 billion (USD 16.6 billion) in public finance (i.e. loans, 
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Figure 3.9
Historical (2005–2022) and projected coal, oil, and gas production for Canada. Sources: Historical data and projections for oil and  

gas production are from the “current measures” (CM), “global net-zero” (GNZ), and “Canada net-zero” (CanNZ) scenarios presented  

in Canada’s Energy Future 2023 report (Canada Energy Regulator, 2023). Coal projections are not provided in the report.
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grants, and guarantees) for domestic fossil fuel development 
including pipelines (EDC, 2018, 2019, 2020, 2021; OCI, 2023). 

j  The federal government has committed to phasing out 
inefficient fossil fuel subsidies in 2023, and in July published 
guidelines to determine which subsidies will be removed 
(ECCC, 2023a). The government has also committed to 
phasing out public financing for fossil fuels, including by fed-
eral corporations, and has partially eliminated flow-through 
shares for coal, oil, and gas projects (Government of Canada, 
2022a; Office of the Prime Minister of Canada, 2021a). 

j  In 2022, the federal government provided a CAD 10 billion 
(USD 7.6 billion) loan guarantee for the Trans Mountain 
Expansion Project, a crude oil pipeline intended to open up 
additional global markets for Alberta crude oil (Department of 
Finance Canada, 2022a; Natural Resources Canada, 2020). 

Government support for international  
fossil fuel production
Canada has historically been one of the largest internation-
al public financiers of fossil fuels, primarily through Export 
Development Canada, providing at least USD 2.6 billion from 
2018 to 2021 for fossil fuel production and related transpor-
tation projects (EDC, 2018, 2019, 2020, 2021; OCI, 2023). At 
COP26, the federal government signed the Glasgow State-
ment committing to end international public financing for 
unabated fossil fuel projects by the end of 2022 and redirect 
investments into clean energy (UK Government, 2021a). Can-
ada’s related policy guidelines include exemptions (e.g. for 
gas power generation) along with conditions, including that 
any exempted project is aligned with a 1.5°C pathway (Natural 
Resources Canada, 2022).

Policies and discourses on a managed  
wind-down of fossil fuel production 
The province of Quebec is a core member of BOGA, which 
advocates for a managed phase-out of oil and gas production 
(BOGA, n.d.-a). The Federal Minister of Environment and  
Climate Change has called for countries to commit to the 
phase-out of “unabated” fossil fuels at COP28 (ECCC, 2023b). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
The federal government is investing CAD 150 million (USD 120 
million) in 2019–2025 towards infrastructure projects in com-
munities affected by the coal power transition (Government 
of Canada, 2023a). In early 2023, the federal government 
released an action plan that allocates CAD 960 million (USD 
740 million) towards a programme including training and re-
skilling for jobs emerging from the decarbonization of oil and 
gas production and the growth of alternative energy sources. 
The plan also includes the creation of a Sustainable Jobs 
Secretariat for implementation, a Sustainable Jobs Training 
Centre, and a Partnership Council composed of diverse rep-
resentatives, with CAD 250 million (USD 200 million) commit-
ted to the former two bodies so far (Government of Canada, 
2023a). The government has tabled draft legislation that aims 
to enshrine just transition governance bodies and processes 
in law (Government of Canada, 2023b).
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United Arab Emirates (UAE)

Announced climate ambitions
In July 2023, the UAE updated its NDC to set an absolute GHG 
emissions reduction target of 19% below 2019 levels by 2030, 
replacing its previous commitment to reduce emissions to 
31% below a business-as-usual level for the year 2030 (Gov-
ernment of the United Arab Emirates, 2023a). In the run-up to 
COP26 in 2021, the UAE announced its intention to achieve 
net- zero emissions by 2050, a target that is reiterated in its 
updated NDC (Ibrahim & Hussein, 2021). At COP27 in 2022, 
UAE announced its net-zero roadmap, which includes a target 
of reducing emissions from 2019 levels by 60% by 2040 (UAE 
Ministry of Climate Change and Environment, 2022). 

Government views on domestic  
fossil fuel production
While the government strives to diversify its economy and 
rely less on oil, with a focus on green and low-carbon devel-
opment, it acknowledges that oil and gas will continue to play 
a key role in its socioeconomic development (Government of 
the United Arab Emirates, 2022, 2023b). 

The war in Ukraine has reinforced UAE’s approach of boost-
ing domestic oil and gas production while promoting domes-
tic development of renewables, nuclear power, and energy 
efficiency resources (Ministry of Energy & Infrastructure, 
2023; Sim, 2023). 

The state-owned Abu Dhabi National Oil Company (ADNOC) 
set targets of reaching zero methane emissions by 2030 and 
net-zero emissions by 2045, though only for its operational 
emissions (ADNOC, 2023a). 

Plans and projections for domestic  
fossil fuel production 
ADNOC aims to boost oil production capacity to 5 Mb/d by 
2027 from the current 4 Mb/d as part of a USD 150 billion 
investment plan (Fogarty, 2023; ADNOC, 2022). The com-
pany also plans to increase LNG production capacity from 
the current 6 million tonnes (Mt) (equivalent to 8.2 Bcm) per 
year to 15.6 Mt (21.2 Bcm) by 2028, and is building a major 
LNG facility capable of exporting 9.6 Mt (13.1 Bcm) per year, 
to feed growing demand in Asia and Europe, and to reach 
national self-sufficiency by 2030 (ADNOC, 2022; Di Paola & 
Ratcliffe, 2022).

Government support for domestic  
fossil fuel production
j  As noted above, ADNOC and the UAE have made signifi-
cant investments in the energy sector and expect to continue 
doing so, with ADNOC announcing in late 2022 its five-year 
USD 150 billion investment programme (ADNOC, 2022).

j  No other information is publicly available on tax expendi-
tures or other measures that support fossil fuel production in 
the UAE.

Government support for international  
fossil fuel production
Abu Dhabi’s sovereign wealth fund, Mubadala, invests in oil 
and gas fields abroad, including the USD 1 billion purchase of 
a 22% stake in Israel’s Tamar gas field in 2019 (Glover, 2021). 
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Figure 3.10
Historical (2005–2021) and projected oil and gas production for the UAE (no coal is produced). Sources: 2027 oil production is estimated 

by assuming that it will scale with the target increase in oil production capacity; 2028 gas production is estimated from the target 

increase in LNG production (ADNOC, 2022; Di Paola & Ratcliffe, 2022). Historical data are from the IEA (2023a).

Policies and discourses on a managed  
wind-down of fossil fuel production
While the UAE has made significant investments and set am-
bitious targets for clean energy (Silverstein, 2023), it has no 
concrete policies intended to support a managed wind-down 
of fossil fuel production.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
As integral elements of the UAE’s National Climate Change 
Plan 2017–2050, the government has various human capacity 
programmes that support sustainability, green growth, and 
climate goals, though none are specifically oriented to transi-
tioning away from fossil fuels (Al-Sarihi & Mason, 2020).
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Qatar

Announced climate ambitions 
Qatar submitted a revised NDC in 2021, pledging a 25% 
reduction in GHG emissions by 2030 relative to a busi-
ness-as-usual baseline (Ministry of Municipality and Environ-
ment, 2021). Qatar has not announced a net-zero strategy. 

Government views on domestic  
fossil fuel production 
Qatar holds the third-largest proven reserves of fossil gas, 
after the Russian Federation and Iran (OPEC, 2022), and in 
2022 had the world’s second-largest LNG export capacity, 
after Australia and just ahead of the US (Statista, 2022). In 
2005, the Government of Qatar placed a moratorium on new 
gas projects in the North Field, the world’s largest gas field, to 
allow for technical assessment and in 2017 laid out plans to 
resume development and significantly expand gas production 
and exports (Munro, 2017).

The Government of Qatar views LNG exports as the mainstay 
of its economy and a key element of its international relation-
ships. Earnings from the fossil fuel sector amounted to 80.5% 
of total government revenues in 2021 (EIA, 2023b, p. 1; IMF, 
2022, pp. 28–29). The CEO of QatarGas has stated that “while 
some see natural gas as a transition fuel, we believe it is a 
‘destination fuel’.” (QatarGas, 2023)

Qatar’s oil production has fallen from a 2008 peak of 
852,000 barrels per day to 616,000 barrels per day in 2022 
(EIA, 2023b). Qatar’s withdrawal from OPEC in January 2019 
signalled an intent to focus on its standing as a global gas gi-
ant rather than a relatively small regional oil producer (Wright, 
2019, p. 11). 

State-owned QatarEnergy has committed to reducing the 
GHG intensity of its operations and eliminate routine flaring 
by 2030 (QatarEnergy, 2022a). 

Plans and projections for domestic  
fossil fuel production 
QatarEnergy, which controls all oil and gas operations in the 
country, is implementing a decade-long expansion of its gas 
production that will raise liquefaction capacity from 77 Mt/
yr in 2021 to 110 Mt/yr by 2025 and 126 Mt/yr by 2027 (ITA, 
2021; QatarEnergy, 2022b). Six new LNG trains will be devel-
oped at a cost of USD 30 billion (ITA, 2021). This increased 
capacity will cater to projected demand growth from Europe 
as well as existing supply agreements in Asia, which took 
on added geopolitical significance after the outbreak of war 
in Ukraine in February 2022 (EIA, 2023b). In late 2022, Qa-
tarEnergy signed long-term deals with Germany and China to 
supply them with LNG (15 years for Germany and 27 years for 
China). Since then, QatarEnergy has made deals with China 
and Bangladesh (Al Jazeera, 2023; Mills, 2023), with more 
expected as the production ramp-up nears completion (Qa-
tarEnergy, 2022c; Al Jazeera, 2022). Energy officials antici-
pate that the new supply agreements will lock in international 
demand for Qatari LNG into mid-century (Dargin, 2022).

Government support for domestic  
fossil fuel production 
No other information is publicly available on tax expenditures 
or other measures to support fossil fuel production in Qatar. 
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Figure 3.11
Historical (2005–2021) oil and gas and projected gas production for Qatar (no coal is produced, and oil projections are not available). 

Sources: 2027 gas production is estimated from the target increase in LNG production capacity (QatarEnergy, 2022b). Historical data  

are from the IEA (2023a). 
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Government support for international  
fossil fuel production 
Since 2017, QatarEnergy has rapidly expanded and diversi-
fied its international portfolio of upstream assets and has 
acquired stakes in exploration blocks in Argentina, Bra-
zil, Cyprus, Lebanon, Mexico, Mozambique, and Oman, in 
partnership with major international oil and gas companies 
(Ulrichsen, 2020). 

No other information is publicly available on tax expendi-
tures or other measures to support fossil fuel production 
outside Qatar.

Policies and discourses on a managed  
wind-down of fossil fuel production 
No such government policies or discourses were identified. 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production 
Environmental development is listed as one of the four pil-
lars of Qatar National Vision 2030, alongside human, social, 
and economic development (GCO, 2008). However, Qatar 
has not articulated any policy toward a just and equitable 
transition away from fossil fuels. 
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South Africa

Announced climate ambitions
In 2021, South Africa submitted an updated NDC, in which 
the country tightened its 2030 emissions target from 614 
MtCO2eq to a new target range of 350–420 MtCO2eq (Gov-
ernment of South Africa, 2021); the country’s 2020 emissions 
were 474 MtCO2eq (DFFE, 2022).

In its LT-LEDS, South Africa mentioned that it will “ultimate-
ly mov[e] towards a goal of net-zero carbon emissions 
by 2050” (Government  of South Africa, 2020). The Just 
Transition Framework, released by the Presidential Climate 
Commission in June 2022, also refers to reaching “net-zero 
greenhouse gas emissions by 2050” (Presidential Climate 
Commission, 2022).

Government views on domestic  
fossil fuel production
The Government of South Africa recognizes the socioeco-
nomic risks of a coal phase-down for workers and commu-
nities (Presidency of Republic of South Africa, 2022). Coal 
is also still viewed by some ministries as central to energy 
security, stable and relatively well-paying jobs, and reliable 
“baseload” power (Mantashe, 2022). The coal industry advo-
cates for CCS in support of ongoing coal extraction and use 
(Creamer, 2022; Peyper, 2023). 

Offshore oil and gas production has been promoted by the 
Ministry of Mineral Resources and Energy and related SOEs as 
a major source of future economic growth (Burton et al., 2022; 
Comrie, 2022; DMRE, 2021). The government is also encour-
aging shale gas exploration in the Karoo region (Roelf, 2023).

Plans and projections for domestic  
fossil fuel production 
To date, the government has not published national projec-
tions or targets for coal, oil, or gas production. Civil society 
legal action has compelled the government to announce a 
commitment to produce an Integrated Energy Plan by early 
2024 (Omarjee, 2023).

South Africa has over 70 active coal mines, the majority of 
which are privately owned. Falling exports due to rail logistics 
barriers and other factors led to a decline in annual coal pro-
duction in 2022 to around 234 Mt from historical production 
levels of around 250 Mt (Minerals Council South Africa, 2023, 
2021; Reuters, 2023a). 

The South African Minerals Council has noted that “global 
sentiments against coal use have negatively affected long-
term investment in the industry” (Minerals Council South 
Africa, 2023). However, as of May 2023, according to Global 
Energy Monitor, there are 36 proposed or planned projects 
in South Africa at different stages of development, of which 
half are new mines (Global Energy Monitor, 2023). If all are 
completed, they would account for at least 117 Mt per year of 
additional production capacity (Global Energy Monitor, 2023). 

Government support for domestic  
fossil fuel production
j  The coal sector has historically received significant 
direct and indirect support via regulatory measures, SOEs, 
and subsidies to large users such as Eskom (a state-owned 
electricity utility) and Sasol (a coal-to-chemicals producer) 
(Bridle et al., 2022). 
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Figure 3.12
Historical (2005–2021) coal production for South Africa based on data from the IEA (2023a). Government projections are not available.  

Oil and gas production are small (<0.5 EJ/yr) and not shown.
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j  While indirect support remains substantial, direct subsi-
dies for coal mining are now smaller than in the past (Burton 
et al., 2018; Pant et al., 2020). In 2021, the government 
provided direct budgetary transfers worth an estimated ZAR 
760 million (USD 51 million) to projects that supply water to 
power stations and to coal mines (OECD, 2023b).

j  State-owned development finance institutions, the Devel-
opment Bank of Southern Africa (DBSA), and the Industrial 
Development Corporation of South Africa (IDC) 
have supported coal production through their investment 
holdings as recently as 2019 (Halim & Omar, 2020), but no 
recent mining investments were identified. 

Government support for international  
fossil fuel production
South Africa has supported gas liquefaction in Mozambique 
through investments by DBSA and IDC (USD 270 million in 
2020) and export guarantees through Export Credit Insurance 
Company (USD 800 million) (OCI, 2023). 

Policies and discourses on a managed  
wind-down of fossil fuel production 
No policies or discourses to support a managed wind-down 
of fossil fuel production were identified.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
South Africa has a rich and well-developed discourse on just 
transitions, accompanied by several policy and investment 
initiatives. The Department of Mineral Resources and Energy 
in late 2021 released a Framework for the Just Energy Transi-

tion in the Minerals and Energy sectors, noting that managing 
the risks of asset closures for coal regions is a priority (DMRE, 
2021). 

Coal has been the most successful mining sub-sector 
in terms of economic transformation of ownership in 
post-apartheid South Africa (Burton et al., 2022). Its political 
salience and high contribution to emissions has meant sub-
stantial focus on coal as a major sector in just transition poli-
cy. Eskom, the monopoly utility that accounts for around 40% 
of national coal use, created a Just Energy Transition Office in 
2020 to manage the transition to net-zero carbon emissions 
by 2050 while creating sustainable jobs in the power sector, 
and has started to close some of its oldest units (Eskom, 
2023). Sasol, the second-largest user of coal, has created a 
Just Energy Transition office (Sasol, 2023). Coal mining is 
explicitly recognized as a priority area in the National Just 
Transition Framework, released in August 2022, given the ex-
tensive potential impacts on livelihoods of an unplanned and 
unjust transition (Presidential Climate Commission, 2022).

At COP26, South Africa, alongside a group of international 
partners comprising the European Union, France, Germa-
ny, the UK, and the US, announced the first-of-its-kind JETP, 
with initial financial support of USD 8.5 billion (see Box 3.2). 
In 2022, South Africa developed the Just Energy Transition 
Investment Plan that outlines total investment of USD 98 bil-
lion from 2023 to 2027, focusing largely on clean energy, but 
also including support for coal mine closure planning, mine 
closure, rehabilitation, and land repurposing, coal worker 
transition support, and community revitalization (Presidency 
of Republic of South Africa, 2022). 
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Norway

Announced climate ambitions
In 2021, Norway established by law a target of reducing total 
GHG emissions, relative to 1990 levels, by 50–55% by 2030, 
and by 90–95% by 2050 (MCE, 2021). The Government has 
since updated the 2030 target to “by at least 55%”; and has 
proposed to amend its Climate Act to reflect this change 
(Government of Norway, 2022; MCE, 2023).

Government views on domestic  
fossil fuel production
The government views the oil and gas industry as playing “a 
vital role in the Norwegian economy and the financing of the 
Norwegian welfare state”, especially in terms of providing 
employment, export value, and government revenues (NPD 
& MPE, 2023b). The industry is highly regulated, and a large 
share of the sector’s revenue is directly channelled into the 
government’s sovereign wealth fund (Lahn, 2019). Despite in-
creasing political controversy, a broad political majority con-
tinues to support expanding Norway’s offshore exploration 
and production (Harrison & Bang, 2022). The war in Ukraine 
has foregrounded Norway’s role as a secure provider of gas 
for Europe, and the Government of Norway has therefore 
sought to secure EU support for increased oil and gas explo-
ration and production (Melgård, 2022). Both government and 
industry justify their position by citing the sector’s relatively 
low production-related GHG emissions and future decarbon-
ization plans (KonKraft, 2022; MPE, 2023, p. 59). Additionally, 
the majority state-owned company Equinor aims to achieve 
net-zero (including Scope 3 or full lifecycle) emissions by 
2050 (Equinor, 2022). 

Plans and projections for domestic  
fossil fuel production 
As shown in Figure 3.13, Norway’s oil and gas production are 
projected to peak in 2026 and decline over the next decades, 

by a combined 67% between 2026 and 2050, as resources in 
the large North Sea fields are depleted (Norwegian Ministry 
of Finance, 2021). However, the rate of decline is uncertain 
and depends heavily on possible new discoveries and thus  
on government policy for exploration (NPD, 2022). The Nor-
wegian Petroleum Directorate (NPD) notes that official fore-
casts tend to underestimate resource growth (NPD, 2022,  
p. 58). To complement their official central forecast previous-
ly published in 2021, the NPD published a new scenario under 
“high resource growth with considerable and fast technology 
development” in 2022 (NPD, 2022, p. 58). In this scenario, 
decline is considerably slower, with 2050 production about 
50% higher than in the central forecast (see Figure 3.13).

Government support for domestic  
fossil fuel production 
j  The government’s oil and gas exploration policy plays a 
major role in influencing domestic production. While some 
specific offshore less-explored or frontier areas have been 
closed off to exploration for political and environmental 
reasons (Buli & Adomaitis, 2022; Lahn, 2019), licenses are 
still awarded annually in so-called “mature” areas, with 47 li-
censes awarded in 2022 (MPE, 2023, p. 56). The government 
also intends to substantially increase the areas designated as 
“mature”, especially in the Arctic (MPE, 2023). 

j  Although Norway’s tax system ensures a 78% effective tax 
rate on oil and gas production profits, the government effec-
tively acts as a co-investor that shoulders a large share of risk 
in all new investments (Lahn, 2019). 

j  To support the industry during the fall in oil price in early 
2020, the government introduced a special tax scheme in 
which all new developments approved by the end of 2023 
will benefit from special provisions. A recent estimate sug-
gests this temporary scheme may amount to a tax subsidy of 
around NOK 26 billion (USD 2.7 billion) (Rydje & Holter, 2022; 
cf. Norwegian Ministry of Finance, 2022). 
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Figure 3.13
Historical (2005–2022) and projected oil and gas production for Norway. Coal production is small (<0.5 EJ/yr) and not shown. Sources: 

Historical data and 2023–2027 projections are from the Norwegian Petroleum Directorate (2023a); 2028–2050 projections are from the 

Norwegian Ministry of Finance (2021). The 2028–2050 oil and gas projections are estimated from the source document’s reported total, 

assuming the liquids-to-gas ratio remains constant at average 2022–2027 values. To complement their official central forecast, a new 

scenario under “high resource growth with considerable and fast technology development” (HRG) was also published in 2022.

j  The government provided further tax breaks and bud-
get expenditures for oil and gas production (primarily for 
research, development, and demonstration) worth NOK 656 
million (USD 76 million) in 2021, according to OECD estimates 
(OECD, 2023b).

Government support for international  
fossil fuel production
Norway has generally wound down its international support 
for fossil fuels after adopting the Paris Agreement: for ex-
ample, by reorienting aid programmes from oil to renewable 
energy (Norwegian Ministry of Finance, 2021). In addition, 
the Norwegian sovereign wealth fund decided to exclude up-
stream oil and gas companies from its investment portfolio in 
2019 (Norwegian Ministry of Finance, 2019). The government 
has stressed that this divestment should not be seen as a cli-
mate policy measure, but as a diversification strategy to make 
the Norwegian economy less exposed to oil price fluctuations 
(Norwegian Ministry of Finance, 2019). Equinor operates on 
a commercial basis and continues to invest in new oil and 
gas developments globally, including in recent controversial 
projects in Argentina (Vaca Muerta) and the UK (Rosebank) 
(Helgesen, 2020; Searancke, 2023).

Policies and discourses on a managed  
wind-down of fossil fuel production
Norway has no official strategy for winding down oil and gas 
production, and the government emphasizes that it wants 
to “develop, not dismantle” the industry (MPE, 2023). There 
have, however, been recent moves to incorporate climate 
concerns into the regulatory process for approving new oil 
and gas fields. As of 2022, companies are required to under-
take a climate risk assessment for the economic viability of 

the field, and, following a decision in the Norwegian Supreme 
Court, the Ministry of Petroleum and Energy (MPE) has begun 
to assess the expected GHG emissions of new fields, includ-
ing from the eventual combustion of produced fuels (MPE, 
2023). The MPE commissioned Rystad Energy, an indepen-
dent consultancy, to develop a methodology for determining 
the net GHG effects of additional Norwegian oil production. 
The resulting methodology and assessment concluded that 
new oil and gas production by Norway would result in a 
net emissions reduction globally due to substitution effects 
(Rystad Energy, 2023). However, the methods and assump-
tions diverge from similar analyses by other researchers, who 
come to the opposite conclusion (Fæhn et al., 2017; Prest et 
al., 2023; Riekeles, 2023).

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
The need to prepare for an eventual transition away from 
oil and gas production is widely accepted, and government 
strategies generally emphasize the importance of diversifying 
current offshore activities into new areas such as offshore 
wind, CCS, and blue hydrogen production (e.g. MPE, 2023), in 
parallel with initiatives to reduce GHG emissions from oil and 
gas production (Jordhus-Lier et al., 2022, pp. 9–10). In 2022, 
the government established a tripartite24 Just Transition Ad-
visory Council in the context of achieving a “zero-emissions 
future” (MCE, 2022). However, in line with the government’s 
commitment to encourage further oil and gas production, 
the council does not have a specific mandate related to fossil 
fuels (MCE, 2022), and there is generally a lack of specific 
policies to advance a just transition agenda (Jordhus-Lier et 
al., 2022, p. 7).
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24 Norway has a well-established tradition for tripartite cooperation between government, unions, and employers’ associations, including for the petroleum sector  
(see, e.g., https://www.ptil.no/en/tripartite-cooperation/responsibility/tripartite-collaboration-explained/). 

https://www.ptil.no/en/tripartite-cooperation/responsibility/tripartite-collaboration-explained/


Brazil

Announced climate ambitions 
Brazil updated its NDC in March 2022, maintaining the earlier 
target of reducing GHG emissions by 37% from 2005 levels 
by 2025, while increasing ambition to 50% below 2005 levels 
by 2030, and including the objective of climate neutrality by 
2050 (Federative Republic of Brazil, 2022). Petrobras, a state-
owned company that accounts for a majority of Brazil’s oil 
and gas production, has also set a goal of net-zero operational 
emissions by 2050 (Petrobras, 2023). 

Government views on domestic  
fossil fuel production
With significant reserves of crude oil in “pre-salt” offshore 
basins with upstream GHG emissions intensity less than half 
of the global average (Bello et al., 2023; Draeger et al., 2022), 
the government views oil production and exports as critical 
for the country’s development (MME, 2023c). National laws 
and regulatory changes enacted in recent years, along with 
improving financial conditions, have played critical roles in 
attracting investment and driving the expansion of Brazil’s oil 
and gas industry (Barboza Mariano et al., 2023). The current 
administration continues to count on economic and regional 
development from the exploration of new petroleum frontiers, 
extension of the production period of mature fields, and tax 
revenues from fossil fuel production (Petrobras, 2023; MME, 
2023c). 

Plans and projections for domestic  
fossil fuel production 
As shown in Figure 3.14, Brazil's 10-Year Energy Expansion 
Plan 2032 and the longer-term National Energy Plan 2050 
both indicate an expanded role for oil and gas, with the 

production of both types of fossil fuels set to increase in the 
coming decades (MME & EPE, 2020, 2023). (The small reduc-
tion between 2032 and 2033 in gas are due to a disconnect 
between the two plans, given their different release dates.) 
The 2032 Plan foresees production of oil and gas increasing 
by 63% and 124%, respectively, between 2022 and 2032. 
These projections were derived based on the Petrobras 
business plan (Petrobras, 2023), investment expectations 
generated by auctions announced by the Brazilian National 
Agency of Petroleum, Natural Gas and Biofuels (ANP) for the 
coming years, and the New Natural Gas Market programme 
announced by the Ministry of Mines and Energy (MME) in 
2021 (Federative Republic of Brazil, 2021). 

The current administration also recently announced its in-
tention to launch a new initiative to guarantee investments 
in exploration and “transform Brazil into the fourth-largest oil 
producer in the world” (MME, 2023c). 

Government support for domestic  
fossil fuel production 
j  Tax expenditures and direct budgetary transfers to 
incentivize oil and gas production totalled USD 8.6 billion in 
2021, much of this from a tax exemption for the import and 
manufacture of equipment used for oil and gas exploration 
and production (“Repetro”) that was set to expire in 2020, but 
was renewed until 2040 (Inesc, 2022).

j  The “Open Acreage” programme, a continuous offer of 
exploration blocks (MME, 2021b), was introduced in 2019 to 
attract private investments, expand exploration and produc-
tion, and increase government revenues from the hydro-
carbon sector (Barboza Mariano et al., 2022). As of 2022, 
permanent offering replaced regular bidding rounds for areas 
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Figure 3.14
Historical (2005–2022) and projected oil and gas production for Brazil. Coal production is small (<0.5 EJ/yr) and not shown. Sources: 

2023–2032 projections are from the 10-Year Energy Expansion Plan 2032 (MME & EPE, 2023); 2033–2050 projections are from the 

National Energy Plan 2050 (MME & EPE, 2020). Historical coal and oil data are from the Brazilian National Agency of Petroleum, Natural 

Gas and Biofuels (ANP, n.d.-b), and from the IEA (2023a) for gas. Brazil’s gas production (as shown) does not include fractions that are 

re-injected, self-consumed, and flared, which accounts for around 50% of total production historically and is expected to account for 

52% of total production in 2023–2027 on average (ANP, n.d.-a); this average is applied to subsequent years.
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with exploratory risks, enabling an acceleration of activity in 
the pre-salt region that accounts for a majority of Brazil’s oil 
production (Diário Oficial da União, 2021).

‐j  In 2021, the prior administration launched the New Natural 
Gas Market Program to spur the production, transport, and 
use of gas, with expected investments of about USD 10 bil-
lion, largely in pipelines to connect users with offshore fields, 
where gas is currently reinjected to enhance oil recovery 
(Barboza Mariano et al., 2023). 

Government support for international  
fossil fuel production 
No support was identified.

Policies and discourses on a managed  
wind-down of fossil fuel production 
State-controlled Petrobras stated that the company must 
prepare for an inevitable energy transition and will lead Bra-
zil's shift to renewable energy, while keeping its oil and gas 
expansion on track (Frontini & Nogueira, 2023). Petrobras re-
cently set up a new division responsible for energy transition 
and sustainability, which has raised expectations of a major 
pivot towards renewables (Chetwynd, 2023).

The government has recently begun preparing for the decom-
missioning of end-of-life oil and gas infrastructure through 
new regulations that provide guarantees and stimulate invest-
ments to remediate abandoned wells and other exploration 
and production facilities (Barboza Mariano et al., 2023). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
While Brazil has relatively limited coal production, the coal 
mining and consumption industry still accounts for nearly USD 
1 billion in annual revenues and 20,000 direct and indirect 
jobs in the state of Santa Catarina (SIECESC, 2022). A legal 
framework issued in 2022 encompasses a just transition poli-
cy while also extending the lifetime of the region’s coal power 
generation from 2025 to 2040 (Diário Oficial da União, 2022).

There are currently no official policies or discourses related 
to just transition in the oil and gas industry. The significant 
contribution to federal, state, and municipal government bud-
gets, reaching USD 21.4 billion including royalties and windfall 
profit tax in 2022, highlights Brazil’s fiscal dependency on 
fossil fuels (MME, 2020a, 2020b). The United Federation 
of Oil Workers is actively championing investments in new 
oil refining capacity and gas power as a means to generate 
high-quality jobs (FUP, 2021). 
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Kazakhstan

Announced climate ambitions
In 2016, Kazakhstan set an unconditional NDC target to re-
duce GHG emissions to 15% below 1990 levels by 2030, and 
a conditional target of 25% below 1990 levels by 2030, sub-
ject to international investment (Ministry of Ecology and Nat-
ural Resources, 2023). In 2020, the government announced 
a goal of achieving carbon neutrality by 2060 (Government 
of the Republic of Kazakhstan, 2021). In February 2023, the 
government approved a strategy document that identified the 
transformations needed to achieve the carbon-neutrality goal 
(Government of the Republic of Kazakhstan, 2023b).  

Government views on domestic  
fossil fuel production
Kazakhstan is a net exporter of fossil fuels (IEA, 2023a). The 
oil and gas sector is a significant part of Kazakhstan’s econo-
my, contributing nearly 20% of GDP in 2021 (National Bureau 
of Statistics Kazakhstan, 2023). The government seeks to 
increase domestic production and processing of gas and pet-
rochemicals (Haidar, 2022). The country’s carbon-neutrality 
strategy states that the “decarbonization of the energy sector 
requires the use of natural gas as an intermediate fuel” and 
encourages the exploration of new gas fields (Government 
of the Republic of Kazakhstan, 2023b). The government has 
announced plans to increase shale gas production (Vladi-
mirskaya, 2022). Additionally, the government is exploring the 
possibility of developing other unconventional reserves, such 
as shale oil (KAZENERGY, 2022; Official Information Source of 
the Prime Minister, 2022).

Kazakhstan has the 10th-largest coal reserves in the world, 
estimated at about 29.4 billion tonnes across 49 deposits 
(KAZENERGY, 2021), and the government’s carbon-neutrality 
strategy foresees continued production of coal (Govern-

ment of the Republic of Kazakhstan, 2023b). Due to its high 
ash and sulfur content and low calorific value, Kazakh coal 
exports are not financially competitive, especially in mar-
kets with stringent emission controls or coal standards, like 
the European Union (KAZENERGY, 2021; Ministry of Energy, 
2020). Instead, there are plans to invest in the production 
of high-value-added coal-based products and technologies, 
and in exploring alternative uses of coal such as in building 
materials or products to clean contaminated soil and water 
(Kuzekbay, 2021; Mannapbekov & Hampel-Milagrosa, 2021; 
Government of the Republic of Kazakhstan, 2023b). 

Plans and projections for domestic  
fossil fuel production
The 2021 National Energy Report, produced by a consortium 
of government agencies, projects oil and gas production to 
increase slightly in the near term before gradually declining 
after 2025, while coal production is projected to decline from 
2020 onwards, as shown in Figure 3.15 (KAZENERGY, 2021). 
These projections are broadly consistent with government 
production targets for 2026 of 115 million tonnes of coal, 99 
million tonnes of oil, and 35 Bcm of commercial gas (Govern-
ment of the Republic of Kazakhstan, 2022). 

The government plans to achieve a near-term increase in oil 
production by expanding production in mature fields and 
developing new fields. This involves significant investment in 
infrastructure and technology, including enhanced oil recov-
ery techniques, as well as collaboration with foreign partners 
(Official Information Source of the Prime Minister, 2021). Ka-
zakhstan exports nearly 80% of its oil via the Caspian Pipeline 
Consortium pipeline through the Russian Federation (KAZEN-
ERGY, 2021; Reuters, 2023c). New plans focus on diversifying 
oil export routes across the Caspian Sea and China (Govern-
ment of the Republic of Kazakhstan, 2023b). 
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Figure 3.15
Historical (2005–2021) and projected coal, oil, and gas production for Kazakhstan. Sources: Projections are from the National Energy 

Report 2021 (KAZENERGY, 2021). The projected gas production (as shown) does not include fractions that are re-injected and used by 

producers, which is expected to account for around 50% of total gas production. Historical coal and gas data are from the IEA (2023a); 

historical oil data are from National Energy Report 2021.
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Kazakhstan also plans to increase its gas exports to neigh-
bouring countries such as China, though rapidly increasing 
domestic demand may see export volumes diverted to the 
local market (Satubaldina, 2023). Several investments in 
pipelines and processing facilities are planned by the national 
gas company, QazaqGaz, to support this growth, including 
the Beineu-Zhanaozen second line with a capacity of 5.8 Bcm, 
and the Makat-Northern Caucasus gas pipeline with a capaci-
ty of 13.1 Bcm (Turan Times, 2023).

Government support for domestic  
fossil fuel production
j  The government provides incentives and direct subsidies 
for companies engaged in coal, oil, and gas production, in-
cluding exemptions from value-added, income, and property 
taxes and other direct financial support such as accelerated 
depreciation and low-interest loans and grants. The gov-
ernment also provides indirect subsidies such as access to 
infrastructure and social services (KAZENERGY, 2023; State 
Revenue Committee, 2023). 

j  In 2023, the government introduced an enhanced model 
contract for hydrocarbon production that grants a package 
of fiscal and regulatory preferences designed to stimulate 
investment, including exemptions from taxes and export cus-
toms duties (Ministry of Energy, 2023b; Satubaldina, 2023). 

j  The government invests in research and development 
to improve the efficiency and competitiveness of the fossil 
fuel industry (Government of the Republic of Kazakhstan, 
2023a). Companies are obliged to put 3% of production costs 

towards oil and gas research and development projects, 
including education and training programmes (Government 
of the Republic of Kazakhstan, 2017, 2018).

Government support for international  
fossil fuel production
No support was identified.

Policies and discourses on a managed  
wind-down of fossil fuel production
No such government policies or discourses were identified.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
Kazakhstan’s carbon-neutrality strategy notes that “the most 
important priorities for low-carbon development should be a 
just transition and job creation” (Government of the Republic 
of Kazakhstan, 2021). The strategy supports social protection 
measures and retraining programmes for workers who have 
lost their jobs in the fossil fuel industry and proposes retrain-
ing in green jobs or assistance with developing green busi-
nesses (Government of the Republic of Kazakhstan, 2023b). 
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Kuwait

Announced climate ambitions 
Kuwait submitted a revised NDC in 2021, which included a 
pledge to cut GHG emissions to 7.4% below business-as-usu-
al levels by 2035 (State of Kuwait, 2021a). At COP27 in No-
vember 2022, the Government of Kuwait pledged to achieve 
carbon neutrality in the oil and gas sector by 2050, and the 
rest of the economy by 2060 (Kuwait News Agency, 2022). 

Government views on domestic  
fossil fuel production 
Oil is central to Kuwait’s economy and the energy sector is 
under full state ownership. Kuwait holds around 7% of the 
world’s current proven reserves of oil (ITA, 2022). The oil 
industry accounts for about 90% of government revenue and 
95% of total exports (ITA, 2022). Kuwait’s oil fields are aging 
and have struggled to attract investment (EIA, 2023a; Gnana, 
2022). Foreign investment in the oil and gas sector is prohibit-
ed by Kuwaiti Law (WTO, 2012). Kuwait Vision 2035, launched 
in 2017, does not necessarily seek to reduce or move beyond 
oil dependence, but rather aims to diversify economic activity 
into non-oil sectors (State of Kuwait, 2021b). A priority for the 
Kuwait Oil Company — a subsidiary of state-owned Kuwait 
Petroleum Corporation (KPC) — is to increase gas produc-
tion to meet local demand and reduce reliance on imported 
LNG (Al-Abdullah et al., 2020, pp. 8–9; Mohamed, 2022). KPC 
also aspires to achieve operational net-zero emissions by 
2050 (KPC, n.d.-b).

Plans and projections for domestic  
fossil fuel production 
KPC plans to raise oil production capacity to 3.5 Mb/d by 
2025 and 4 Mb/d by 2035, maintaining the latter up to 2040 
(Gnana, 2022; KPC, n.d.-a). The KPC strategy also states a 
target for non-associated (but not total) gas production of 2 
billion cubic feet per day by 2040 (approximately 21 Bcm/yr) 
(KPC, n.d.-a). According to the 2019 Kuwait Energy Outlook 
published by the Kuwait Institute for Scientific Research, total 
gas production is expected to increase by 57% between 2017 
and 2035, reaching around 27 Bcm/yr (KISR, 2019, p. 48). 
Officials in 2022 announced plans to accelerate spending on 
oil production, exploration, and other projects, including new 
gas developments, between 2022 and 2025 as part of the 
Kuwait National Development Plan 2020–25 (State of Kuwait, 
2019; Zawya Projects, 2022).

Government support for domestic  
fossil fuel production 
No information is publicly available on tax expenditures or 
other measures to support fossil fuel production in Kuwait. 

Government support for international  
fossil fuel production 
The Kuwait Foreign Petroleum Company (KUFPEC), a sub-
sidiary of KPC, is engaged in the exploration, development, 
and production of crude oil and fossil gas outside Kuwait. In 
2021, KUFPEC was involved in 49 projects in 13 countries, 
produced its first oil from fields in Malaysia and Norway, and 
announced its largest-ever hydrocarbon discovery, a gas find 
in Malaysia (KUFPEC, 2021, pp. 10–19). 
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Figure 3.16
Historical (2005–2021) and projected oil and gas production for Kuwait. No coal is produced. Sources: 2025, 2035, and 2040 oil 

production are assumed to scale with the respective increases in production capacity targets (Gnana, 2022; KPC, n.d.-a). 2025 and 2035 

gas production projections are from the 2019 Kuwait Energy Outlook published by the Kuwait Institute for Scientific Research (KISR, 

2019, p. 48). Historical data are from the IEA (2023a).
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Policies and discourses on a managed  
wind-down of fossil fuel production 
No such government policies or discourses were identified.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production 
No such government policies or discourses were identified.
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Mexico

Announced climate ambitions
At COP27 in 2022, Mexico updated its NDC targets to a 35% 
unconditional, and 40% conditional GHG emissions reduction 
by 2030 relative to its baseline scenario, up from 22% and 
36%, respectively, in its prior NDC (INECC, 2020, 2022). For 
the unconditional pledge, a 30% reduction is to be achieved 
with national resources and the other 5% with already-agreed 
international finance for clean energy.

Government views on domestic  
fossil fuel production
The current Mexican administration has stated that it wants 
to expand oil and gas production in order to end fossil fuel im-
ports and guarantee “energy sovereignty” for Mexico (Galea-
na, 2023). Since 2018, government investment and infrastruc-
ture packages have aimed at reversing declining production 
trends at Pemex (Calles Almeida et al., 2023), an SOE that 
accounts for 97% of Mexico’s oil and gas production. During 
the Major Economies Forum on Energy and Climate 2022, the 
government announced that Pemex would invest a total of 
USD 2 billion to reduce methane emissions from exploration 
and production by up to 98% by 2024 (Obrador, 2022). 

Plans and projections for domestic  
fossil fuel production
The Ministry of Energy has not updated its longer-term oil  
and gas production projections last published in 2018, which 
are shown in Figure 3.17 (SENER, 2018a, 2018b). However,  
the National Commission for Hydrocarbons (CNH), an  
independent regulator, has provided quarterly nearer-term 
projections (Comisión Nacional de Hidrocarburos, 2022). 
Based on existing reserves and development plans, CNH  

has continuously revised its oil production projections down-
wards, and gas production upwards, out to 2028.

Government support for domestic  
fossil fuel production
j  Starting in 2022, the government reduced Pemex’s shared 
utility tax from 52% to 40%, a further decrease from 65% 
prior to 2020 (SHCP, 2021). The tax reduction amounts to an 
estimated subsidy of MXN 83 billion in 2021 (USD 4.1 billion) 
(OECD, 2023b). 

j  Overall, tax expenditures for oil and gas production totalled 
MXN 158 billion (USD 7.8 billion) in 2021 (OECD, 2023b).

j  In 2021, the federal government injected capital of USD 3.5 
billion to strengthen Pemex’s finances (SHCP, 2021). 

Government support for international  
fossil fuel production
No data were found to suggest support for production in 
other countries. Pemex does, however, invest in midstream 
activity, and spent USD 596 million to purchase ownership in 
the Deer Park refinery in Houston, US in 2022 (EIA, 2023c). 

Policies and discourses on a managed  
wind-down of fossil fuel production 
No such government policies or discourses were identified.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
No such government policies or discourses were identified.
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Figure 3.17
Historical (2005–2021) and projected oil and gas production for Mexico. Coal production is small (<0.5 EJ/yr) and not shown. 

Sources: 2018–2032 production projections under two scenarios, “maximum” and “minimum”, are reported in the 2018 outlook 

(SENER, 2018a, p. 71, 2018b, p. 60). Since these documents have not been updated since 2018, we apply the projected changes 

under each scenario to the 2021 historical oil and gas production values to estimate 2022–2032 production projections. Historical 

data are from the IEA (2023a).

Production Gap: 2023 Report     77

200

150

100

50

0

EJ/yr Bcm/yrGas
4

3

2

1

0

EJ/yr Mb/dOil

8

6

4

2

0 

8

6

4

2

0 

Minimum

Minimum

Maximum

Maximum

2010 2020 2030 2040 2050 2010 2020 2030 2040 2050



Nigeria

Announced climate ambitions
Nigeria’s updated NDC, submitted in 2021, targets an un-
conditional GHG emission reduction of 20% below a busi-
ness-as-usual baseline projection by 2030, and a 47% reduc-
tion conditional on international support (Federal Ministry of 
Environment, 2021). The 2021 Climate Change Act of Nigeria 
sets a target for net-zero GHG emissions between 2050 and 
2070 (Government of Nigeria, 2021). Later in 2021, at COP26, 
the President of Nigeria committed to achieving net-zero 
emissions by 2060 (The State House, 2021). 

Government views on domestic  
fossil fuel production
Nigeria has long been Africa’s largest oil producer and has 
the second-largest oil reserves in Africa, after Libya (OPEC, 
2022). The Government of Nigeria considers oil and gas a 
mainstay of the economy, as it contributes approximately 
40% of the federal government’s revenue and 85–90% of ex-
port earnings (Central Bank of Nigeria, 2023a). However, the 
petroleum industry represents only 6% of GDP (Central Bank 
of Nigeria, 2023b).

With significant gas reserves amounting to 209 trillion cubic 
feet as of January 2023 (Addeh & Uzoho, 2023), the govern-
ment declared 2020–2030 as the “decade of gas”, during 
which gas would serve as a major generator of revenue and 
jobs (GECF, 2021). Nigeria’s Energy Transition Plan (ETP) 
“recognizes the role natural gas must play as a transition fuel 
on the path to net zero” (ETP, 2022). Government initiatives 
aim to reduce the GHG emissions intensity of oil and gas pro-
duction, including though the implementation of regulations 
to reduce flaring and industry guidelines on reducing fugitive 
methane emissions (Federal Government of Nigeria, 2018; 
NUPRC, 2022). 

There is growing interest in exporting coal to Europe as a 
result of the war in Ukraine (Ezeugwu, 2022). The government 
signalled a return to coal exploration in 2023 through the sale 
of new coal blocks held by state-owned Nigerian Coal Corpo-
ration (New Telegraph, 2023). 

Plans and projections for domestic  
fossil fuel production
Nigeria’s crude oil production declined between 2020 and 
2022 due to oversupply in the industry and damage to oil 
infrastructure in the Niger Delta, with daily production falling 
below 1 Mb/d, the lowest level since 1983 (Addeh, 2023; IEA, 
2023a). Following the adoption of new security measures 
by the federal government, official production increased to 
1.4 Mb/d in the first quarter of 2023 (Akpan, 2023; Elumoye 
et al., 2023). According to Nigeria Agenda 2050, a national 
development plan released in May 2023, oil production is 
projected to reach 2.4 Mb/d by 2025, decline to 2 Mb/d by 
2030 and then to 1 Mb/d by 2050 (Federal Government of 
Nigeria, 2023). However, the government has also signalled 
a more ambitious oil production target of 4 Mb/d by 2030 
(Ndwaru, 2022). 

Nigeria Agenda 2050 also foresees a ramp-up of domestic 
gas production, approximately doubling by 2030 and increas-
ing fourfold by 2050, compared to 2020 levels (Federal Gov-
ernment of Nigeria, 2023). The Ajaokuta-Kaduna-Kano gas 
pipeline from Nigeria’s gas-rich east to the north of the coun-
try is under construction, and is part of a proposed trans-Sa-
haran pipeline, which, if built, would enable gas exports to 
Europe (Mojjido, 2023). 
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Figure 3.18
Historical (2005–2021) and projected oil and gas production for Nigeria. Coal production is small (<0.5 EJ/yr) and not shown. Projections 

are from the Nigeria Agenda 2050 plan (Federal Government of Nigeria, 2023). The projected gas production (as shown) does not include 

fractions that are re-injected and used by producers and flared, which accounted for around 25% of total production in 2020 and is 

expected to reduce to 20% by 2050 according to Nigeria Agenda 2050. Historical data are from the IEA (2023a).
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Government support for domestic  
fossil fuel production
j  In 2021, the government signed the Petroleum Industry Act 
(PIA) into law (Federal Government of Nigeria, 2021) to reform 
the governance and regulation of the petroleum industry and 
encourage investment in fossil fuels. The PIA commercializes 
the Nigerian National Petroleum Corporation (NNPC), codifies 
transparency, accountability, and good governance over fossil 
fuel resources, and allocates funds towards developing host 
communities where fossil fuels are produced. The PIA also 
establishes a fund to support exploration in frontier basins 
using a portion of leasing rents and NNPC’s profits (Federal 
Government of Nigeria, 2021). It also provides tax holidays of 
up to 10 years for midstream gas operations and lowers the 
maximum tax rate on profits from upstream oil and gas op-
erations from 85% to 60%. For companies operating in deep 
offshore areas, the maximum tax rate is even lower at 30% 
(PwC Nigeria, 2021). 

j  No other information is publicly available on tax expendi-
tures or other measures to support fossil fuel production  
in Nigeria. 

Government support for international  
fossil fuel production
No support was identified.

Policies and discourses on a managed  
wind-down of fossil fuel production 
No such government policies or discourses were identified.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
A key objective of Nigeria’s ETP is to promote a “fair, inclusive 
and equitable energy transition in Africa that will include gas 
as a ‘transitionary fuel’” (ETP, 2022). The Initiative for Climate 
Action Transparency in partnership with Nigeria’s Federal 
Ministry of Labour and Productivity seeks to implement the 
Just Transition and Gender Initiative that includes a focus on 
the energy sector (ICAT, 2023).
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Colombia

Announced climate ambitions
Colombia’s updated NDC, submitted in 2020, pledged not 
to emit more than 169.44 MtCO2eq by 2030 (Government of 
Colombia, 2020). This is equivalent to a 51% emissions reduc-
tion from a revised 2030 reference scenario, compared to a 
20% reduction in the first NDC (UNDP, 2022). In December 
2021, Colombia enshrined a 2050 net-zero GHG emissions 
target into law (Congreso de Colombia, 2021b).

Government views on domestic  
fossil fuel production
The extractive sector, which is dominated by fossil fuels, ac-
counts for almost 11% of government revenues and over 50% 
of the country’s export earnings (EITI, 2020; Moloney, 2022; 
Portafolio, 2023). Colombia generally exports more than 90% 
of its produced coal, which accounted for about 13% of total 
exports in 2020 (NMA, 2022). In 2022, Colombia’s newly 
elected administration announced that it will not approve any 
new oil and gas exploration licenses (Taylor, 2023). However, 
there is some uncertainty about the country’s future energy 
policy direction (Moloney, 2023; Paula Rubiano A., 2022). For 
example, the Ministry of Finance has stated that the country 
remains open to new oil and gas projects, and the govern-
ment’s strategy for advancing a just and sustainable energy 
transition includes plans for continued exploration and pro-
duction of oil and gas to ensure energy self-sufficiency (MME, 
2023b; Taylor, 2023). However, the Ministry of Mines and 
Energy has reaffirmed the exploration ban and indicated that 
pilot fracking projects would also be halted (Forbes, 2023). 

Plans and projections for domestic  
fossil fuel production 
Colombia’s draft 2022–2052 National Energy Plan, which 
was being finalized as of August 2023, presents scenarios of 

coal, oil, and gas production based on varying estimates of 
reserves and resources, with Scenario 1 having the “greatest 
certainty” (UPME, 2023). These production scenarios are one 
of many elements that inform five different energy scenari-
os presented in the plan. As shown in Figure 3.19, under the 
“Actualización” (updated) energy scenario featuring fossil fuel 
production Scenario 1, coal production is projected to more 
than double between 2021 and 2035, before declining by 
around 70% by 2050. Oil and gas production are expected 
to decline by 67% and 45%, respectively, between 2021 and 
2050. Colombia’s oil and gas production have fallen steadily 
since 2013 due to a combination of factors, including low suc-
cess rates in exploration, instability in oil-producing regions, 
and reduced oil demand during the COVID-19 pandemic (ACI-
PET, 2016; Smith, 2020; Tarazona, 2022). 

Government support for domestic  
fossil fuel production
j  Colombia provides subsidies through tax expenditures 
and budgetary transfers to coal, oil, and gas production that 
totalled COP 2.3 billion (USD 610 million) in 2021 (OECD, 
2023b). About 52% of this value goes toward public funding 
of Colombia’s National Hydrocarbons Agency (OECD, 2023a).

j  Colombia provides tax incentives for non-conventional 
energy projects, including blue hydrogen, which indirectly 
provides tax benefits for coal and gas production (Congreso 
de Colombia, 2021a; MME, 2021a).

j  State ownership of Ecopetrol, Colombia’s largest oil com-
pany, is 88.49% (Ecopetrol, 2022a). Ecopetrol has committed 
to investing USD 17–20 billion between 2022 and 2024, with 
69% of this investment going towards domestic and interna-
tional oil and gas exploration and production projects, and an-
nual investments of about USD 5.2–6 billion continuing until 
at least 2040 (Ecopetrol, 2022b).
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Figure 3.19
Historical (2005–2021) and projected coal, oil, and gas production for Colombia. Sources: Projections are from the draft 2022–2052 

National Energy Plan (UPME, 2023). Five different energy scenarios are presented: Actualización (Ac); Modernization (Md); Inflection (In); 

Disruption (Di); and Transition (Tr). (The Ac and Md scenarios overlap for oil and gas, while the Di and Tr scenarios have the same fossil 

fuel production projections.) Historical data are from the IEA (2023a).
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Government support for international  
fossil fuel production
Ecopetrol’s planned investments include USD 1.87 billion by 
2024 in the US’s Permian basin and an unspecified amount in 
Brazil (Ecopetrol, 2022b, 2022c).

Policies and discourses on a managed  
wind-down of fossil fuel production 
As of August 2023, the current administration’s pledge to ban 
new oil and gas exploration projects was not yet reflected in 
adopted policy or legislation (Forbes, 2023). Instead, recent 
efforts have focused on reviewing existing contracts and im-
plementing measures to improve resource recovery efficien-
cy (MME & ANH, 2022). The Congress of Colombia recently 
dropped a proposal to ban new open-pit coal mines from 
the country’s latest National Development Plan (DNP, 2023). 
In May 2023, the Senate of Colombia approved a bill to ban 
fracking; this bill is currently pending review and approval by 
Congress (Congreso de Colombia, 2022). 

The Colombian administration has called for multinational 
banks to stop financing fossil fuels (Echeverria, 2022). In 
August 2023, Colombia signed on to the Beyond Oil and Gas 
Alliance (BOGA) as a “Friend of BOGA”, making it the largest 
fossil fuel producer to join BOGA to date, and the only coun-
try out of the 20 profiled here to sign on to an international 
initiative focused on phasing out fossil fuel production  
(MME, 2023d).25

Ecopetrol has committed to reaching net-zero emissions in 
2050 from its oil and gas production activities and aims to 
reduce its total emissions (including those from the combus-
tion of its produced fossil fuels) by 50% by 2050 (Ecopetrol, 
2023). However, none of these commitments translate to a 
planned reduction in production. 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
In recent years, the concept of a just energy transition has 
appeared in many government discourses. For example, Co-
lombia's updated NDC included a commitment to develop a 
just energy transition for workers (Government of Colombia, 
2020), and the latest four-year National Development Plan 
aims to accelerate a just energy transition by using financial 
surpluses from coal and oil production to fund alternative 
sectors leading to a greener economy (DNP, 2023). The con-
cept of a just energy transition is also reiterated throughout 
the draft 2022–2052 National Energy Plan (UPME, 2023). 
However, concrete policies and implementation are still lack-
ing. According to the Ministry of Mines and Energy, a detailed 
just energy transition roadmap will be released in February 
2024 (MME, 2023a). The roadmap is keenly anticipated by 
civil society, especially in light of the country’s high fiscal and 
economic dependency on fossil fuels and the socioeconomic 
and environmental impacts resulting from the abrupt closure 
of two major coal mines in 2020 (Paula Rubiano A., 2022; 
Tarazona, 2023; Yanguas-Parra et al., 2021).
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United Kingdom of Great Britain and Northern Ireland (UK)

Announced climate ambitions
In its latest NDC, the UK committed to reducing GHG emis-
sions to at least 68% below 1990 levels by 2030 (UK Gov-
ernment, 2022, p. 1). The country has also established legally 
binding targets of reducing GHG emissions by around 77% 
by 2035 and achieving net-zero by 2050 (UK BEIS, 2019; UK 
Government, 2021b).26

Government views on domestic  
fossil fuel production 
The UK’s oil and gas policy is governed by a statutory duty 
to “maximise economic recovery” (UK Public General Acts, 
1998). To meet this principal objective, the relevant authority, 
the Oil and Gas Authority — now known as the North Sea 
Transition Authority (NSTA) — develops a strategy on a four-
year cycle, including obligations for the oil and gas industry. 
In its latest strategy, the NSTA placed, alongside the principal 
objective, a requirement for the industry to assist the govern-
ment in meeting the 2050 net-zero target (OGA, 2021). This 
includes halving production-based emissions by 2030 com-
pared to a 2018 baseline, and broader initiatives to support 
CCUS and the development of hydrogen production (UK BEIS 
& OGA, 2021). The government considers continued domes-
tic oil and gas production as key to its energy security (UK 
DESNZ, 2023), and consistent with its net-zero ambition (En-
vironmental Audit Committee, 2023, p. 14; UK BEIS, 2022a). 
However, the government’s own Climate Change Committee 
has stated that “Expansion of fossil fuel production is not in 
line with Net Zero” (UK CCC, 2023, p. 15).

Coal production in the UK has been in decline for many years; 
demand has plummeted as the UK government aims to phase 
out unabated coal use in power generation by October 2024 
(UK BEIS, 2021c). Nevertheless, the government approved a 
major new coal mine in 2022, the first in over 40 years, which 

is intended to supply coal for the steel industry in the UK and 
abroad (UK DLUHC, 2022). This project has faced significant 
opposition by civil society on climate grounds (BBC News, 
2023; Friends of the Earth, 2023).

Plans and projections for domestic  
fossil fuel production 
The NSTA’s oil and gas production projections as of Febru-
ary 2023 are shown in Figure 3.20 (NSTA, 2023). Compared 
to prior projections (NSTA, 2021), UK oil and gas production 
are now projected to drop faster between 2021 and 2040, 
by 69% and 82%, respectively (compared to 58% and 70% 
previously). However, previous projections by the NSTA have 
underestimated actual production in subsequent years (Hall, 
2019, pp. 18–22), and there are limited details on how these 
projections are developed (NSTA, 2022a).27 The UK govern-
ment has argued that the NSTA’s estimated annual decline 
rates in oil and gas production are consistent with the coun-
try’s net-zero goal and with 1.5°C-aligned global reduction 
pathways as estimated in the 2021 Production Gap Report 
and other studies (UK BEIS, 2022c, pp. 464–465).

Government support for domestic  
fossil fuel production
j  In 2021, the UK provided tax expenditures for oil and gas pro-
duction totalling GBP 2 billion (USD 2.8 billion) (OECD, 2023b).

j  In recent years, profits from oil and gas production have 
been subject to a “ring fence corporation tax” at an effective 
rate of 40% (Seely, 2023). This constitutes one of the lowest 
oil and gas tax and royalty regimes in the world, with the 
global average at 70% (Graham, 2022).

j  In 2022, the government brought in an Energy Profits Levy 
of 25%. This additional but temporary windfall tax on oil and 
gas company profits was then increased to 35% in January 
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Figure 3.20
Historical (2005–2022) and projected oil and gas production for the UK. Coal production is small (<0.5 EJ/yr) and not shown.  

Sources: Historical data and projections are from the North Sea Transition Authority’s February 2023 oil and gas production  

projections (NSTA, 2023).
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2023, and was set to remain in place until 2028 (UK HMRC, 
2022). However, the levy comes with a generous tax relief for 
investments in new oil and gas fields; for every British pound 
invested, just over 91% is returned in tax relief (Graham, 2022).

j  In 2022–2023, the UK opened new licensing rounds for 
oil and gas exploration and expansion in the North Sea with 
more than 100 awards expected (NSTA, 2022b). The gov-
ernment argued that this would boost the country’s energy 
security and economy, and is not in conflict with the country’s 
net-zero goal (NSTA, 2022b).

j  Between 2023 and 2063, the UK will provide an esti- 
mated GBP 12.7 billion (USD 15.6 billion) in tax relief to oil  
and gas companies for the GBP 40 billion (USD 49 billion) 
cost of decommissioning offshore infrastructure (UK Gov- 
ernment, 2023).

Government support for international  
fossil fuel production
Effective from March 2021, the UK government issued a poli-
cy of no longer providing “new direct financial or promotional 
support for the fossil fuel energy sector overseas”, including 
support provided by UK Export Finance (UKEF) (UK BEIS, 
2021a, p. 4). Unabated gas generation and associated infra-
structure may still receive support if certain conditions are 
met (UK BEIS, 2021a, p. 7). The UKEF financing of up to USD 
1.15 billion for the Mozambique LNG project was approved 
in 2020 (UK Export Finance, 2021). The UK also signed onto 
the Glasgow Statement pledging to end international public 
financing for unabated fossil fuel projects at COP26 (UK Gov-
ernment, 2021a).

Policies and discourses on a managed  
wind-down of fossil fuel production 
The current government’s position is that “continued oil and 
gas licensing is not inherently incompatible with the UK’s 
climate objectives” (UK BEIS, 2022a, p. 3). This position was 
established following a review in late 2020 (UK BEIS, 2020), 
and again following a public consultation on designing a 
“climate compatibility checkpoint” launched in late 2021 (UK 
BEIS, 2021b). The initially proposed checkpoints included 
emissions from both production- and consumption-based 
activities, as well as a consideration of the “global production 
gap” (UK BEIS, 2021b, p. 24). Ultimately, the checkpoint tests 
focused on production-based emissions only and became an 
“informative” rather than a “deterministic” process, meaning 
a licensing round could be permitted even if the tests were 
not met (UK BEIS, 2022a, 2022b). Therefore, this report has 
found no evidence that the UK government is actively winding 
down oil and gas production.

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
The North Sea Transition Deal, a partnership between the UK 
government and the oil and gas sector published in March 
2021, highlighted that it will invest in skills and job training ori-
ented around CCS and hydrogen, complementing continued 
oil and gas production (UK BEIS & OGA, 2021). The devolved 
government for Scotland, where most of the UK’s oil and gas 
sector is located, established a Just Transition Commission in 
2018 to support “a net zero and climate resilient economy in a 
way that delivers fairness and tackles inequality and injustice” 
(Scottish Government, n.d.).
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26 The UK’s Sixth Carbon Budget codified a target to reduce GHG emissions to 965 MtCO2eq between 2033–2037. This means that emissions (including from international aviation 
and shipping) will be about 77% lower in 2035 than in 1990. 

27 The NSTA publishes projections of domestic oil and gas production out to 2050 twice a year to inform the Office for Budget Responsibility’s fiscal forecasts. The extent to which 
new licensing rounds, such as that launched in 2022 (NSTA, 2022a), and other fiscal measures that have been considered in the projections are unclear. The NSTA’s description 
notes that “projections are not modelled but, instead, are based on informed judgement”; production projections for the next five years are more carefully developed, after 
which compound annual decline rates of 6% and 9% are applied to oil and gas respectively.
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Germany

Announced climate ambitions
The Government of Germany amended its Climate Change 
Act to establish legally binding targets of carbon neutrality 
by 2045 and GHG emission reductions of at least by 65% by 
2030, relative to 1990 levels, following a ruling by Germany’s 
Federal Constitutional Court in 2021 (IEA, 2022d).

Government views on domestic  
fossil fuel production 
Germany closed down its last hard coal mine in 2018, but re-
mains the world’s second-largest producer of lignite, the most 
carbon-intensive type of coal, after China (BGR, 2022). It is a 
relatively marginal producer of oil and gas (IEA, 2023a), with 
modest and dwindling reserves (OECD, 2023b). Hydraulic 
fracturing (“fracking”) of unconventional oil and gas deposits 
was banned in 2017 (Government of Germany, 2017).

The 2020 Coal Phase-out Act states that coal-fired power 
generation will end in 2038 at the latest (Government of Ger-
many, 2020); in 2021, the current government agreed to “ide-
ally” bring this date forward to 2030 (Government of Germa-
ny, 2021). In response to the 2022–2023 global energy crisis, 
the government amended certain laws to temporarily delay 
some short-term coal generation phase-out deadlines, but did 
not change its long-term goals. For example, the Replacement 
Power Plant Availability Act allowed for a delayed closure of 
certain hard-coal-fired power plants and the re-activation of 
both hard-coal- and lignite-powered power plants from the 
grid reserve until 31 March 2024 (Government of Germany, 
2022). An amendment to the Coal Phase-out Act delayed 
the retirement of 1.2 gigawatts (GW) of lignite-fired power 
plants from 2022 until 31 March 2024 and, at the same time, 
brought the coal phase-out in the western lignite mining 

region forward from 2038 to 2030 (for 3 GW of lignite-fired 
power plants) (Enerdata, 2022). These measures helped to 
replace some Russian gas imports; nevertheless, Germany’s 
domestic coal consumption remains in structural decline.

Although Germany’s Coal Phase-out Act does not explicit-
ly address production, it has strong implications for lignite 
mining, given that the country consumes all of its produced 
lignite (IEA, 2023a) and that Germany's open-pit lignite mines 
and power plants work in tandem (BMWK, 2023a). It is also 
worth noting that in response to the energy crisis, the govern-
ment took steps to accelerate the energy transition, including 
raising the target for the share of renewables in the power 
sector from 65% to 80% by 2030 (Goverment of Germany, 
2022a). This will structurally reduce the share of fossil fuels in 
the energy mix, and thus the need for their production, espe-
cially in the case of lignite. 

Plans and projections for domestic  
fossil fuel production 
Figure 3.21 shows the projected declines in Germany’s lignite 
coal, oil, and gas production to 2030 based on the “climate 
action plan” scenario consistent with Germany achieving 
carbon neutrality by 2050, as published in the Integrated Na-
tional Energy and Climate Plan (NECP) adopted in June 2020 
(BMWK, 2020). These do not yet reflect recent policies, such 
as more ambitious climate and energy targets in Germany 
and the EU. For example, reforms of the EU Emissions Trading 
Scheme are likely to significantly increase the price of coal 
beyond 2030 (European Council, 2023), creating enabling 
conditions for an earlier coal phase-out. A final version of  
the new NECP is expected in 2024.
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Figure 3.21
Historical (2005–2021) and projected coal, oil, and gas production for Germany. Sources: Projections are from the “climate action plan 

scenario” from the 2020 Integrated National Energy and Climate Plan (BMWK, 2020). Historical data are from the IEA (2023a).
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Government support for domestic  
fossil fuel production 
j  Lignite coal producers benefit from mining royalty and 
water fee exemptions, amounting to EUR 49.5 million (USD 
58.5 million) in 2021 (OECD, 2023b). 

j  The rehabilitation and clean-up of abandoned open-pit 
coal mines is an expensive and long-term process, and these 
financial liabilities have often fallen to the state and federal 
governments of Germany, including for mines that were 
closed over a century ago (Öko-Institut, 2022; rbb24, 2023). 
The federal government is spending around EUR 266 million 
(USD 306 million) annually to help rehabilitate lignite mining 
sites in Eastern Germany (OECD, 2023b). 

j  The government is also financing early retirement pay-
ments for hard coal miners and other assistance in North-
Rhine Westphalia, home to most of Germany’s traditional 
coal-mining areas; the total value in 2021 is estimated to be 
EUR 606 million (USD 697 million) (OECD, 2023b). 

Government support for international  
fossil fuel production
j  Germany’s export credit agency (Hermes Cover), the 
German development bank (KfW), and the German Invest-
ment and Development Corporation jointly invested USD 2.8 
billion a year in public finance for fossil fuels in 2019–2021 
(O’Manique et al., 2022). It is unclear how much of this invest-
ment went towards upstream projects. KfW does not invest 
in coal projects and limits investment in upstream oil and gas, 
but has stated that up to one-third of its energy investment 
may go to fossil gas until 2030 (E3G, 2022). Hermes Cover’s 
latest policies exclude new coal plants and oil production 
with routine flaring (BMWK, 2023b).

j  At COP26 in 2021, Germany signed onto the Glasgow 
Statement pledging to end international public financing for 
unabated fossil fuel projects by the end of 2022 (UK Govern-
ment, 2021a). However, a draft policy released by Germany’s 
export credit agency in July 2023 indicates that the agency 

plans to continue supporting the development of new gas 
fields and related transport facilities until 2025 when justified 
by national security and in compliance with the Paris Agree-
ment targets (BMWK, 2023b; Civillini, 2023b). 

j  In light of Europe’s efforts to phase out gas imports from 
the Russian Federation and given Germany’s high gas depen-
dency, the government views ensuring the short- to medi-
um-term availability of gas on the global market as crucial for 
energy security, and has recently pushed for continued public 
investment in the gas sector by the G7 countries (Mooney 
et al., 2023). The government also plans to build more LNG 
import terminals than any other EU country, spending at least 
EUR 9.8 billion (USD 11.3 billion) between 2022 and 2038 
(Kędzierski, 2023). Along with seeking long-term supply 
contacts, this buildout of new terminals indirectly encourages 
international gas production, as it signals long-term demand 
to producers. 

Policies and discourses on a managed  
wind-down of fossil fuel production 
Germany’s Coal Phase-out Act commits to ending coal-fired 
power generation by 2038 at the latest. The government is 
supporting the affected regions (see below). 

Policies and discourses supporting a  
just and equitable transition away from  
fossil fuel production
In 2019, the Commission for Growth, Structural Change and 
Employment made a proposal to phase out coal by 2035 or 
2038 along with conditions for a just transition, with minimal 
socioeconomic fallout and based on collective agreements 
and societal acceptance. Upon its recommendation, the 
government committed EUR 40 billion (USD 42 billion) to 
managing the transition of coal regions, targeting employment 
(supporting workers through training and early retirements) 
and a move towards a more sustainable economy, as well as 
compensating operators (Goverment of Germany, 2023).
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ISLAND OF PALMAS CASE1.

PARTIES: Netherlands, U.S.A.

SPECIAL AGREEMENT: January 23, 1925.

ARBITRATOR: Max Huber (Switzerland).

AWARD: The Hague, April, 1928.

Territorial sovereignty.—Contiguity and title to territory.—Continuous
and peaceful display of sovereignty.—The "intertemporal" law.—Rules
of evidence in international proceedings.—Maps as evidence.—Inchoate
title.—Passivity in relation to occupation.—Dutch East India Company
as subject of international law.—Treaties with native princes.—Subsequent
practice as an element of interpretation.

1 For bibliography, index and tables, see Volume III.
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Special Agreement.

[See beginning of Award below.]

AWARD OF THE TRIBUNAL.

Award of the tribunal of arbitration tendered in conformity with the special agreement
concluded an January 23, 1925, between the United States of America and the
Netherlands relating to the arbitratiov. of differences respecting sovereignty over
the Island ofPalmas [or Miangas).—The Hague. April 4, 1928.

An agreement relating to the arbitration of differences respecting sover-
eignty over the Island of Palmas (or Miangas) was signed by the United
States oi" America and the Netherlands on January 23rd, 1925. The text of
the agreement runs as follows :

The United States of America and Her Majesty the Queen of the
Netherlands,

Desiring to terminate in accordance with the principles of Inter-
national Law and any applicable treaty provisions the differences which
have arisen and now subsist between them with respect to the sover-
eignty over the Island of Palmas (or Miangas) situated approximately
fifty miles south-east from Cape San Augustin, Island of Mindanao, at
about five degrees and thirty-five minutes (5° 35') north latitude, one
hundred and twenty-six degrees and thirty-six minutes (126° 36') longi-
tude east from Greenwich;

Considering that these differences belong to those which, pursuant
to Article I of the Arbitration Convention concluded by the two high
contracting parties on May 2, 1908, and renewed by agreements, dated
May 9, 1914, March 8, 1919, and February 13, 1924, respectively,
might well be submitted to arbitration,

Have appointed as their respective plenipotentiaries for the purpose
of concluding the following special agreement:

The President of the United States of America : Charles Evans
Hughes, Secretary of State of the United States of America, and

Her Majesty the Queen of the Netherlands: Jonkheer Dr. A. C. D.
de Graeff, Her Majesty's Envoy Extraordinary and Minister Pleni-
potentiary at Washington,

Who, after exhibiting to eacli other their respective full powers,
which were found to be in due and proper form, have agreed upon the
following articles:

Article I.

The United States of America and Her Majesty the Queen of the
Netherlands hereby agree to refer the decision of the above-mentioned
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differences to the Permanent Court of Arbitration at The Hague.
The arbitral tribunal shall consist of one arbitrator.

The sole duty of the Arbitrator shall be to determine whether the
Island of Palmas (or Miangas) in its entirety forms a part of territory
belonging to the United States of America or of Netherlands territory.

The two Governments shall designate the Arbitrator from the mem-
bers of the Permanent Court of Arbitration. If they shall be unable
to agree on such designation, they shall unite in requesting the President
of the Swiss Confederation to designate the Arbitrator.

Article II.

Within six months after the exchange of ratifications of this special
agreement, each Government shall present to the other party two
printed copies of a memorandum containing a statement of its conten-
tions and the documents in support thereof. It shall be sufficient for
this purpose if the copies aforesaid are delivered by the Government
of the United States at the Netherlands Legation at Washington and
by the Netherlands Government at the American Legation at The
Hague, for transmission. As soon thereafter as possible and within
thirty days, each party shall transmit two printed copies of its memo-
randum to the International Bureau of the Permanent Court of Arbi-
tration for delivery to the Arbitrator.

Within six months after the expiration of the period above fixed for
the delivery of the memoranda to the parties, each party may, if it is
deemed advisable, transmit to the other two printed copies of a counter-
memorandum and any documents in support thereof in answer to the
memorandum of the other party. The copies of the counter-memo-
randum shall be delivered to the parties, and within thirty days there-
after to the Arbitrator, in the manner provided for in the foregoing
paragraph respecting the delivery of memoranda.

At the instance of one or both of the parties, the Arbitrator shall have
authority, after hearing both parties and for good cause shown, to
extend the above-mentioned periods.

Article III.

After the exchange of the counter-memoranda, the case shall be
deemed closed unless the Arbitrator applies to either or both of the
parties for further written explanations.

In case the Arbitrator makes such a request on either party, he shall
do so through the International Bureau of the Permanent Court of
Arbitration which shall communicate a copy of his request to the other
party. The party addressed shall be allowed for reply three months
from the date of the receipt of the Arbitrator's request, which date shall
be at once communicated to the other party and to the International
Bureau. Such reply shall be communicated to the other party and
within thirty days thereafter to the Arbitrator in the manner provided
for above for the delivery of memoranda, and the opposite party may if
it is deemed advisable, have a further period of three months to make
rejoinder thereto, which shall be communicated in like manner.

The Arbitrator shall notify both parties through the International
Bureau of the date upon which, in accordance with the foregoing pro-



ISLAND OF PALMAS C\SE (NETHERLANDS/U.S.A.) 833

visions, the case is closed, so far as the presentation of memoranda and
evidence by either party is concerned.

Article IV.

The parties shall be at liberty to use. in the course of arbitration, the
English or Netherlands language or the native language of the Arbi-
trator. If either party uses the English or Netherlands language, a
translation into the native language of the Arbitrator shall be furnished
if desired by him.

The Arbitrator shall be at liberty to use his native language or the
English or Netherlands language in the course of the arbitration and
the award and opinion accompanying it may be in any one of those
languages.

Article V.

The Arbitrator shall decide any questions of procedure which may
arise during the course of the arbitration.

Article VI.

Immediately after the exchange of ratifications of this special agree-
ment each party shall place in (he hands of the Arbitrator the sum of
one hundred pounds sterling by way of advance of costs.

Article VII.

The Arbitrator shall, within three months after the date upon which
he declares the case closed for the presentation of memoranda and
evidence, render his award in writing and deposit three signed copies
thereof with the International Bureau at The Hague, one copy to be
retained by the Bureau and one to be transmitted to each party, as
soon as this may be done.

The award shall be accompanied by a statement of the grounds upon
which it is based.

The Arbitrator shall fix the amount of the costs of procedure in his
award. Each party shall defray its own expenses and half of said costs
of procedure and of the honorarium of the Arbitrator.

Article VIII.

The parties undertake to accept the award rendered by the Arbitrator
within the limitations of this special agreement, as final and con-
clusive and without appeal.

All disputes connected with the interpretation and execution of the
award shall be submitted to the decision of the Arbitrator.

Article IX.

This special agreement shall be ratified in accordance with the
constitutional forms of the contracting parties and shall take effect
immediately upon the exchange of ratifications, which shall take place
as soon as possible at Washington.

53
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In witness whereof the respective plenipotentiaries have signed this
special agreement and have hereunto affixed their seals.

Done in duplicate in the City of Washington in the English and
Netherlands languages this 23rl\ day of January, 1925.

(L. S.) CHARLES EVANS HUGHES.

(L. S.) DE GRAEFF.

I.

The ratifications of the above agreement (hereafter called the Special Agree-
ment) were exchanged at Washington on April 1st, 1925. By letters
dated September 29lh, 1925, the Ministry of Foreign Affairs of Her Majesty
the Queen of the Netherlands and the Minister of the United States of
America at The Hague asked the undersigned, Max Huber, of Zurich
(Switzerland), member of the Permanent Court of Arbitration, whether he
would be disposed to accept the mandate to act as sole arbitrator under the
Special Agreement of January 23rd, 1925. The undersigned informed the
Minister of Foreign Affairs of the Netherlands and the Minister of the United
States of America at The Hague that he was willing to accept the task.

On October 16th a n ( j 23rd, 1925, the International Bureau of the Perma-
nent Court of Arbitration transmitted to the Arbitrator the Memoranda of
the United States of America 1 and the Netherlands 2 with the documents in
support thereof. On April 23rd a n d 24 th, 1926, the Counter-Memoranda of
the Netherlands 3 and the United States of America 4 with documents in
support thereof were transmitted to the Arbitrator through the International
Bureau.

Availing himself of the authority given him under Article III of the Spe-
cial Agreement, the Arbitrator transmitted through the intermediary of the
International Bureau of the Permanent Court of Arbitration to each party a
list of points upon which he was desirous to obtain further written Explana-
tions. This request was obtained by the Netherlands on December 24 th,
1926, and by the United States of America on January 6**, 1927. The Arbi-
trator received through the intermediary of the International Bureau the
Explanations of the Netherlands5, with documents in support thereof, on
March 24fii. 1927, and those of the United States of America " on April 22nd,
1927.

On May 19tii, 1927, the Arbitrator received through the International
Bureau a memorandum of the American Government, dated May 2nd , 1927.

1 Memorandum of the United States, with appendix, 219 pages and 12 maps
in folder.

2 Memorandum of the Netherlands, with appendices, 83 pages, 4 maps and
sketches and reproduction of photos in folder, British Admiralty Chart 2575,
with inscriptions, six copies of diplomatic correspondence between .the United
States Department of State and the Netherlands Legation in Washington.

3 Counter-Memorandum of the Netherlands, with appendices, 95 pages and
1 map.

1 Counter-Memorandum of the United States, with appendix, 121 pages,
3 photos and 3 maps.

5 Explanations of the Netherlands, 146 pages and XX annexes (25 maps and
sketches, reproduction of Dampiers' Journal, copies of entries of log-books and
biographical notice concerning the late Dr. Adriani).

6 Explanations of the United States, with appendix, 68 pages.
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The United States expressed the desire to make a Rejoinder as provided for
in Article III of the Special Agreement "unless the Arbitrator prefers not to
receive it, in which case none will be filed, unless one is filed by the Nether-
lands Government". At the same rime the United States Government made
an application for an extension of three months beyond the period mentioned
in Article III for the filing of a Rejoinder, and invoked in support of this ap-
plication the fact that the Explanations of the Netherlands were considerably
more voluminous than the Memorandum, and contained a large mass of
untranslated Dutch documents, and more than 25 maps.

The Netherlands Government had already on May 9th, 1927, declared that
they renounced the right to submit a Rejoinder, making however the express
reservation that they maintained the points of view which the American
Explanations contested.

The Arbitrator, on the analogy of the rule laid down in the last paragraph
of Article II, invited the Netherlands Government by a letter dated May 13th,
1927, and addressed to the International Bureau, to state their point of view
in regard to the American application.

The Netherlands Government having declared that they had no objection
to the extension of the time-limit in conformity with the American applica-
tion, the Arbitrator, in a letter to the International Bureau dated May 23rd,
1927, informed the Parties that the extension of three months beyond the
period provided for in Article III lor the filing of a Rejoinder was granted.

On October 21 a*, 1927, the Rejoinder of the United States ' was transmitted
by the International Bureau to the Arbitrator.

No observation by either Party was made during the proceedings in re-
gard to the fact that one of the documents provided for in the Agreement of
January 23i<i, 1925, was not filed within the time-limits fixed in the said
Agreement.

On March 3rd, 1928, the Arbitrator informed the Parties through the
International Bureau of the Permanent Court of Arbitration, that, in con-
formity with the last paragraph of Article III, the case was closed.

On this fourth day of April 1928, i.e. within the period fixed by Article VII,
the three copies of the award are deposited with the International Bureau of
the Permanent Court of Arbitration, at The Hague.

In conformity with the second paragraph of Article IV of the Special
Agreement, the Arbitrator selected the English language. Having regard to
the fact that geographical names are differently spelt in different documents
and on different maps, the Arbitrator gives geographical names as shown on
the British Admiralty Chart 2575, as being the most modern of the large
scale maps laid before him. Other names and, if necessary, their variations,
are given in bracket or parenthesis.

In accordance with Article VIII, paragraph 3, the costs of procedure are
fixed at £140.

II.

The subject oj the dispute is the sovereignty over the Island of Palmas (or
Miangas). The Island in question is indicated with precision in the pre-
amble to the Special Agreement, its latitude and longitude being specified.
The fact that in the diplomatic correspondence prior to the conclusion of the
Special Agreement, and in the documents of the arbitration proceedings, the
United States refer to the "Island of Palmas" and the Netherlands to the

Rejoinder of the United States, with appendix, 126 pages and 8 maps.
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"Island of Miangas", does not therefore concern the identity of the subject
of the dispute. Such difference concerns only the question whether certain
assertions made by the Netherlands Government really relate to the island
described in the Special Agreement or another island or group of islands
which might be designated by the name of Miangas or a similar name.

It results from the evidence produced by either side that Palmas (or
Miangas) is a single, isolated island, not one of several islands clustered
together. It lies about halfway between Cape San Augustin (Mindanao,
Philippine Islands) and the most northerly island of the Nanusa (Nanoesa)
group (Netherlands East Indies).

The origin of the dispute is to be found in the visit paid to the Island of
Palmas (or Miangas) on January 21st, 1906, by General Leonard Wood, who
was then Governor of the Province of Moro. It is true that according to
information contained in the Counter-Memorandum of the United States
the same General Wood had already visited the island "about the year 1903",
but as this previous visit appears to have had no results, and it seems even
doubtful whether it took place, that of January 2 l3t, 1906, is to be regarded as
the first entry into contact by the American authorities with the island.
The report of General Wood to the Military Secretary, United States Army,
dated January 26'h, 1906, and the certificate delivered on January 21 s t by
First Lieutenant Gordon Johnston to the native interrogated by the con-
troller of the Sangi (Sanghi) and Talauer (Talaut) Islands clearly show that
the visit of January 218t relates to the island in dispute.

This visit led to the statement that the Island of Palmas (or Miangas),
undoubtedly included in the "archipelago known as the Philippine Islands",
as delimited by Article III of the Treaty of Peace between the United States
and Spain, dated December 10lh, 1898 (hereinafter also called "Treaty of
Paris"), and ceded in virtue of the said article to the United States, was con-
sidered by the Netherlands as forming part of the territory of their posses-
sions in the East Indies. There followed a diplomatic correspondence,
beginning on March 31*1, 1906, and leading up to the conclusion of the
Special Agreement of January 23™1, 1925.

Before beginning to consider the arguments of the Parties, we may at the
outset take as established certain facts which, according to the pleadings, are
not contested.

1. The Treaty of Peace of December 10*'', 1898, and the Special Agree-
ment of January 23"', 1925, are the only international instruments laid
before the Arbitrator which refer precisely, that is, by mathematical location
or by express and unequivocal mention, to the island in dispute, or include it
in or exclude it from a zone delimited by a geographical frontier-line. The
scope of the international treaties which relate to the "Philippines" and of
conventions entered into with native Princes will be considered in connection
with the arguments of the Party relying on a particular act.

2. Before 1906 no dispute had arisen between the United States or Spain,
on the one hand, and the Netherlands, on the other, in regard specifically to
the Island of Palmas (or Miangas), on the ground that these Powers put
forward conflicting claims to sovereignty over the said island.
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3. The two Parties claim the island in question as a territoiy attached for
a very long period to territories relatively close at hand which are incontest-
ably under the sovereignty of the one or the other of them.

4. It results from the terms of the Special Agreement (Article I) that the
Parties adopt the view that for the purposes of the present arbitration the
island in question can belong only to one or the other of them. Rights of
third Powers only come into account in so far as the rights of the Parties to
the dispute may be derived from them.

The dispute having been submitted to arbitration by Special Agreement,
each Party is called upon to establish the arguments on which it relies in
support of its claim to sovereignty over the object in dispute. As regards the
order in which the Parties' arguments should be considered, it appears right to
examine first the title put forward by the United States, arising out of a
treaty and itself derived, according to the American arguments, from an
original title which would date back to a period prior to the birth of the title
put forward by the Netherlands; in ihe second place, the arguments invoked
by the Netherlands in favour of their title to sovereignty will be considered;
finally the result of the examination of the titles alleged by the two Parties
must be judged in the light of the mandate conferred on the Arbitrator by
Article I, paragraph 2, of the Special Agreement.

In the absence of an international instrument recognized by both Parties
and explicitly determining the legal position of the Island of Palmas (or
Miangas), the arguments of the Parties may in a general way be summed up as
follows :

The United States, as successor to Ihe rights of Spain over the Philippines,
bases ils title in the first place on discovery. The existence of sovereignty
thus acquired is, in the American view, confirmed not merely by the most
reliable cartographers and authors, but also by treaty, in particular by the
Treaty of Miinster, of 1648, to which Spain and the Netherlands are them-
selves Contracting Parlies. As, according to the same argument, nothing
has occurred of a nature, in international law, to cause the acquired title to
disappear, this latter title was intact at the moment when, by the Treaty of
December lOtii, 1898, Spain ceded the Philippines to the United States. In
these circumstances, it is, in the American view, unnecessary to establish
facts showing the actual display of sovereignty precisely over the Island
of Palmas (or Miangas). The United States Government finally maintains
that Palmas (or Miangas) forms a geographical part of the Philippine group
;ind in virtue of the principle of contiguity belongs to the Power having the
sovereignty over the Philippines.

According to the Netherlands Government, on the other hand, the fact of
discovery by Spain is not proved, nor yet any other form of acquisition, and
even if Spain had at any moment had a title, such title had been lost. The
principle of contiguity is contested.

The Netherlands Government's main argument endeavours to show that
the Netherlands, represented for this purpose in the first period of colonisa-
tion by the East India Company, have possessed and exercised rights of
sovereignty from 1677, or probably from a date prior even to 1648, to the
present day. This sovereignty arose out of conventions entered into with
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native princes of the Island of Sangi (the main island of the Talautse (Sangi)
Isles), establishing the suzerainty of the Netherlands over the territories of
these princes, including Palmas (or Miangas). The state of affairs thus set
up is claimed to be validated by international treaties.

The facts alleged in support of the Netherlands arguments are, in the
United States Government's view, not proved, and, even if they were
proved, they would not create a title of sovereignty, or would not concern
the Island of Palmas.

Before considering the Parties' arguments, two points of a general charac-
ter are to be dealt with, one relating to the substantive law to be applied,
namely the rules on territorial sovereignty which underly the present case,
and the other relating to the rules of procedure, namely the conditions under
which the Parties may, under the Special Agreement, substantiate their
claims.

*
In the first place the Arbitrator deems it necessary to make some general

remarks on sovereignty in its relation to territory.
The Arbitrator will as far as possible keep to the terminology employed in

the Special Agreement. The preamble refers to "sovereignty over the
Island of Palmas (or Miangas)", and under Article I, paragraph 2, the Arbi-
trator's task is to "determine whether the Island of Palmas (or Miangas) in
its entirety forms a part of Netherlands territory or of territory belonging to
the United States of America". It appears to follow that sovereignty in
relation to a portion of the surface of the globe is the legal condition necessary
for the inclusion of such portion in the territory of any particular State.
Sovereignty in relation to territory is in the present award called "territorial
sovereignty".

Sovereignty in the relations between States signifies independence. Inde-
pendence in regard to a portion of the globe is the right to exercise therein,
to the exclusion of any other State, the functions of a State. The develop-
ment of the national organisation of States during the last few centuries
and, as a corollary, the development of international law, have established
this principle of the exclusive competence of the State in regard to its own
territory in such a way as to make it the point of departure in settling most
questions that concern international relations. The special cases of the
composite State, of collective sovereignty, etc., do not fall to be considered
here and do not, for that matter, throw any doubt upon the principle which
has just been enunciated. Under this reservation it may be stated that
territorial sovereignty belongs always to one, or in exceptional circumstances
to several States, to the exclusion of all others. The fact that the functions
of a State can be performed by any State within a given zone is. on the other
hand, precisely the characteristic feature of the legal situation pertaining in
those parts of the globe which, like the high seas or lands without a master,
cannot or do not yet form the territory of a State.

Territorial sovereignty is, in general, a situation recognized and delimited
in space, either by so-called natural frontiers as recognised by international
law or by outward signs of delimitation that are undisputed, or else by legal
engagements entered into between interested neighbours, such as frontier
conventions, or by acts of recognition of States within fixed boundaries.
If a dispute arises as to the sovereignty over a portion of territory, it is custom-
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ary to examine which of the States claiming sovereignty possesses a title—
cession conquest, occupation, etc.—superior to that which the other State
might possibly bring forward against it. However, if the contestation is
based on the fact that the other Party has actually displayed sovereignty, it
cannot be sufficient to establish the title by which territorial sovereignty was
validly acquired at a certain moment; it must also be shown that the terri-
torial sovereignty has continued to exist and did exist at the moment which
for the decision of the dispute must be considered as critical. This demon-
stration consists in the actual display of State activities, such as belongs only
to the territorial sovereign.

Titles of acquisition of territorial sovereignty in present-day international
law are either based on an act of effeclive apprehension, such as occupation or
conquest, or, like cession, presuppose that the ceding and the cessionary
Powers or at least one of them, have ihe faculty of effectively disposing of the
ceded territory. In the same way natural accretion can only be conceived of
as an accretion to a portion of territory where there exists an actual sover-
eignty capable of extending to a spot which falls within its sphere of activity.
It seems therefore natural that an element which is essential for the constitu-
tion of sovereignty should not be lacking in its continuation. So true is this,
that practice, as well as doctrine, recognizes—though under different legal
formulae and with certain differences as to the conditions required—that the
continuous and peaceful display of territorial sovereignty (peaceful in rela-
tion to other States) is as good as a title. The growing insistence with which
international law, ever since the middle of the 18th century, has demanded
that the occupation shall be effective would be inconceivable, if effectiveness
were required only for the act of acquisition and not equally for the main-
tenance of the right. If the effectiveness has above all been insisted on in
regard to occupation, this is because the question rarely arises in connection
with territories in which there is already an established order of things.
Just as before the rise of international law, boundaries of lands were neces-
sarily determined by the fact that the power of a State was exercised with-
in them, so too, under the reign of international law., the fact of peaceful and
continuous display is still one of the most important considerations in
establishing boundaries between States.

Territorial sovereignty, as has already been said, involves the exclusive
right to display the activities of a State. This right has as corollary a duty:
the obligation to protect within the territory the rights of other States, in
particular their right to integrity and inviolability in peace and in war,
together with the rights which each State may claim for its nationals in
foreign territory. Without manifesting its territorial sovereignty in a manner
corresponding to circumstances, the State cannot fulfil this duty. Terri-
torial sovereignty cannot limit itself to its negative side, i.e. to excluding the
activities of other States; for it serves to divide between nations the space
upon which human activities are employed, in order to assure them at all
points the minimum of protection of which international law is the guardian.

Although municipal law, thanks to its complete judicial system, is able to
recognize abstract rights of property as existing apart from any material
display of them, it has none the less limited their effect by the principles of
prescription and the protection of possession. International law, the struc-
ture of which is not based on any super-State organisation, cannot be pre-
sumed to reduce a right such as territorial sovereignty, with which almost all
international relations are bound up, to the category of an abstract right,
without concrete manifestations.
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The principle that continuous and peaceful display of the functions of
State within a given region is a constituent element of territorial sovereignty
is not only based on the conditions of the formation of independent States
and their boundaries (as shown by the experience of political history) as well
as on an international jurisprudence and doctrine widely accepted; this prin-
ciple has further been recognized in more than one federal State, where a
jurisdiction is established in order to apply, as need arises, rules of interna-
tional law to the interstate relations of the States members. This is the
more significant, in that it might well be conceived that in a federal State
possessing a complete judicial system for interstate matters—far more than
in the domain of international relations properly so-called—there should be
applied to territorial questions the principle that, failing any specific pro-
vision of law to the contrary, a. jus in re once lawfully acquired shall prevail
over de facto possession however well established.

It may suffice to quote among several non dissimilar decisions of the Su-
preme Court of the United States of America that in the case of the State of
Indiana v. State of Kentucky (136 U.S. 479) 1890, where the precedent of
the case of Rhode Island v. Massachusetts (4 How. 591, 639) is supported by
quotations from Vattel and Wheaton, who both admit prescription founded
on length of time as a valid and incontestable title.

Manifestations of territorial sovereignty assume, it is true, different
forms, according to conditions of time and place. Although continuous in
principle, sovereignty cannot be exercised in fact at every moment on every
point of a territory. The intermittence and discontinuity compatible with
the maintenance of the right necessarily differ according as inhabited or unin-
habited regions are involved, or regions enclosed within territories in which
sovereignty is incontestably displayed or again regions accessible from, for
instance, the high seas. It is true that neighbouring States may by conven-
tion fix limits to their own sovereignty, even in regions such as the interior
of scarcely explored continents where such sovereignty is scarcely mani-
fested, and in this way each may prevent the other from any penetration of
its territory. The delimitation of Hinterland may also be mentioned in this
connection.

If, however, no conventional line of sufficient topographical precision
exists or if there are gaps in the frontiers otherwise established, or if a con-
ventional line leaves room for doubt, or if, as e.g. in the case of an island
situated in the high seas, the question arises whether a title is valid erga
omnes, the actual continuous and peaceful display of State functions is in
case of dispute the sound and natural critérium of territorial sovereignty.

The United States in their Counter-Memorandum and their Rejoinder
maintain the view that statements without evidence to support them cannot
be taken into consideration in an international arbitration, and that evidence
is not only to be referred to, but is to be laid before the tribunal. The United
States further hold that, since the Memorandum is the only document neces-
sarily to be filed by the Parties under the Special Agreement, evidence in
support of the statements therein made should have been filed at the same
time. The Netherlands Government, particularly in the Explanations fur-
nished at the request of the Arbitrator, maintains that no formal rules of
evidence exist in international arbitrations and that no rule limiting the free-
dom of the tribunal in forming its conclusions has been established by the
Special Agreement of January 23rd, 1925. They hold further that state-
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ments made by a government in regard to its own acts are evidence in them-
selves and have no need of supplementary corroboration.

Since a divergence of view between the Parties as to the necessity and
admissibility of evidence is a question of procedure, it is for the Arbitrator to
decide it under Article V of the Special Agreement.

The provisions of Article II of (he Special Agreement to the effect that
documents in support of the Parties' arguments are to be annexed to the
Memoranda and Counter-Memoranda, refers rather to the time and place
at which each Party should inform the other of the evidence it is producing,
but does not establish a necessary connection between any argument and a
document or other piece or evidence corresponding therewith. However
desirable it may be that evidence should be produced as complete and at as
early a stage as possible, it would seem to be contrary to the broad principles
applied in international arbitrations to exclude a limine, except under the
explicit terms of a conventional rule, every allegation made by a Party as
irrelevant, if it is not supported by evidence, and to exclude evidence relating
to such allegations from being produced at a later stage of the procedure.

The provisions of the Hague Convention of 1907 for the peaceful settle-
ment of international disputes are, under Article 51, to be applied, as the
case may be, as subsidiary law in proceedings falling within the scope of that
convention, or should serve at least to construe such arbitral agreements.
Now, Articles 67, 68 and 69 of this convention admit the production of docu-
ments apart from that provided for in Article 63 in connection with the filing
of cases, counter-cases and replies, with the consent, or at the request of the
tribunal. This liberty of accepting and collecting evidence guarantees to
the tribunal the possibility of basing its decisions on the whole of the facts
which are relevant in its opinion.

The authorization given to the Arbitrator by Article III of the Special
Agreement to apply to the Parties for further written Explanations would be
extraordinary limited if such explanations could not extend to any allega-
tions already made and could not consist of evidence which included docu-
ments and maps. The limitation to written explanations excluded oral pro-
cedure; but it is not to be construed as excluding documentary evidence of
any kind. It is for the Arbitrator to decide both whether allegations do or—
as being within the knowledge of the tribunal—do not need evidence in
support and whether the evidence produced is sufficient or not; and finally
whether points left aside by the Parties ought to be elucidated. This liberty
is essential to him, for he must be able to satisfy himself on those points
which are necessary to the legal construction upon which he feels bound to
base his judgment. He must consider the totality of the allegations and
evidence laid before him by the Parties, either motu proprio or at his request
and decide what allegations are to be considered as sufficiently substantiated.

Failing express provision, an arbitral tribunal must have entire freedom to
estimate the value of assertions made by the Parties. For the same reason,
it is entirely free to appreciate the value of assertions made during proceed-
ings at law by a government in regard to its own acts. Such assertions are
not properly speaking legal instruments, as would be declarations creating
rights; they are statements concerning historical facts. The value and the
weight of any assertion can only be estimated in the light of all the evidence
and all the assertions made on either side, and of facts which are notorious
for the tribunal.

For the reasons stated above the Arbitrator is unable to construe the Spe-
cial Agreement of January 23"', 1925. as excluding the subsidiary application
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of the above-mentioned articles of the Hague Convention or the taking into
consideration of allegations not supported by evidence filed at the same time.
No documents which are not on record have been relied upon, with the excep-
tion of the Treaty of Utrecht—invoked however in the Netherlands Counter-
Memorandum—the text of which is of public notoriety and accessible to the
Parties, and no allegation not supported by evidence is taken as foundation
for the award. The possibility to make Rejoinder to the Explanations fur-
nished at the request of the Arbitrator on points contained in the Memo-
randa and Counter-Memoranda and the extension of the time-limits for
filing a Rejoinder has put both Parties in a position to state—under fair
conditions—their point of view in regard to that evidence which came forth
only at a subsequent stage of the proceedings.

III.

The title alleged by the United States of America as constituting the im-
mediate foundation of its claim is that of cession, brought about by the
Treaty of Paris, which cession transferred all rights of sovereignty which
Spain may have possessed in the region indicated in Article III of the said
Treaty and therefore also those concerning the Island of Palmas (or Mian-
gas).

It is evident that Spain could not transfer more rights than she herself
possessed. This principle of law is expressly recognized in a letter dated
April 7th, 1900, from the Secretary of State of the United States to the
Spanish Minister at Washington concerning a divergence of opinion which
arose about the question whether two islands claimed by Spain as Spanish
territory and lying just outside the limits traced by the Treaty of Paris were
to be considered as included in, or excluded from the cession. This letter,
reproduced in the Explanations of the United States Government, contains
the following passage:

The metes and bounds defined in the treaty were not understood by
either party to limit or extend Spain's right of cession. Were any
island within those described bounds ascertained to belong in fact to
Japan. China, Great Britain or Holland, the United States could
derive no valid title from its ostensible inclusion in the Spanish cession.
The compact upon which the United States negotiators insisted was that
all Spanish title to the archipelago known as the Philippine Islands
should pass to the United States—no less or more than Spain's actual
holdings therein, but all. This Government must consequently hold
that the only competent and equitable test of fact by which the title to
a disputed cession in that quarter may be determined is simply this :
''Was it Spain's to give? If valid title belonged to Spain, it passed;
if Spain had no valid title, she could convey none."

Whilst there existed a divergence of views as to the extension of the ces-
sion to certain Spanish islands outside the treaty limits, it would seem that
the cessionary Power never envisaged that the cession, in spite of the sweep-
ing terms of Article III, should comprise territories on which Spain had not
a valid title, though falling within the limits traced by the Treaty. It is
evident that whatever may be the right construction of a treaty, it cannot
be interpreted as disposing of the rights of independent third Powers.

One observation, however, is to be made. Article III of the Treaty of Paris,
which is drafted differently from the preceding Article concerning Porto
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Rico, is so worded that it seems :is though the Philippine Archipelago,
within the limits fixed by thai Article, was at the moment of cession under
Spanish sovereignty. As already stated the Island of Palmas lies within
the lines traced by the Treaty. Article III may therefore'be considered
as an affirmation of sovereignty on the part of Spain as regards the Island of
Palmas (orMiangas), and this right or claim of right would have been ceded
to the United States, though the negotiations of 1898, as far as they are on
the record of the present case, do not disclose that the situation of Palmas
had been specifically examined.

It is recognized that the United States communicated, on February 3rt l,
1899, the Treaty of Paris to the Netherlands, and that no reservations were
made by the latter in respect to the delimitation of the Philippines in Article
III. The question whether the silence of a third Power, in regard to a treaty
notified to it. can exercise any influence on the rights of this Power, or on
those of the Powers signatories of i.he treaty, is a question the answer to
which may depend on the nature of such rights. Whilst it is conceivable
that a conventional delimitation duly notified to third Powers and left with-
out contestation on their part may have some bearing on an inchoate title
not supported by any actual display of sovereignty, it would be entirely
contrary to the principles laid down above as to territorial sovereignty to
suppose that such sovereignty could be affected by the mere silence of the
territorial sovereign as regards a treaty which has been notified to him and
which seems to dispose of a part of his territory.

The essential point is therefore whether the Island of Palmas (or Miangas)
at the moment of the conclusion and coming into force of the Treaty of Paris
formed a part of the Spanish or Netherlands territory. The United States
•declares that Palmas (or Miangas) was Spanish territory and denies the exist-
ence of Dutch sovereignty; the Netherlands maintain the existence of their
sovereignty and deny that of Spain. Only if the examination of the argu-
ments of both Parties should lead to the conclusion that the Island of Palmas
(or Miangas) was at the critical moment neither Spanish nor Netherlands
territory, would the question arise whether—and, if so, how—the conclusion
of the Treaty of Paris and its notification to the Netherlands might have
interfered with the rights which the Netherlands or the United States of
America may claim over the island in dispute,

As pointed out above, the United States bases its claim, as successor of
Spain, in the first place on discovery. In this connection a distinction must
be made between the discovery of the Island of Palmas (orMiangas) as such,
or as a part of the Philippines, which, beyond doubt, were discovered and
even occupied and colonised by the Spaniards. This latter point, however,
will be considered with the argument relating to contiguity; the problem of
discovery is considered only in relation to the island itself which forms the
subject of the dispute.

The documents supplied to the Arbitrator with regard to the discovery of
the island in question consist in the first place of a communication made by
the Spanish Government to the United States Government as to researches
in the archives concerning expeditions and discoveries in the Moluccas, the
"Talaos" Islands, the Palaos Islands and theMarianes. The United States
Government, in its Rejoinder, however states that it does not specifically
rely on the papers mentioned in the Spanish note.
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It is probable that the island seen when the Palaos Islands were discov-
ered, and reported as situated at latitude 5° 48' North, to the East of Saran-
gani and Cape San Augustin, was identical with the Island of Palmas (or
Miangas). Ttie Island "Meanguis" mentioned by the Spanish Government
and presumed by them to be identical with the Talaos—probably Talautse
or Talauer Islands—seems in reality to be an island lying more to the south,
to which, perhaps by error, the name of another island has been transferred
or which may be identified with the island Tangulandang (Tangulanda or
Tahoelandang) just south of Siau (Siaoe), the latter island being probably
identical with "Suar" mentioned in the same report as lying close by. Tang-
ulandang is almost the southernmost of the islands situated between Celebes
and Mindanao, whilst Palmas (or Miangas) is the northernmost. On Tang-
ulandang there is a place called Minangan, the only name, as it would seem,
to be found on maps of the region in question which is closely similar to
Miangas and the different variations of this word. The name of "Man-
anga" appears as that of a place on "'Tagulanda" in official documents of
1678. 1 779, 1896 and 1905, but is never applied to the island itself; it is there-
fore not probable that there exists a confusion between Palmas (Miangas)
and Minangan (Manangan) in spite of the fact that both islands belonged to
Tabukan. However there may exist some connection between Minangan
and the island "Meanguis", reported by the Spanish navigators.

The above-mentioned communication of the Spanish Government does not
give any details as to the date of the expedition, the navigators or the cir-
cumstances in which the observations were made; it is not supported by
extracts from the original reports on which it is based, nor accompanied
by reproductions of the maps therein mentioned.

In its Rejoinder the United States Government gives quotations (transla-
tions) from a report of the voyages of Garcia de Loaisa which point to the
fact that the Spanish explorer saw the Island of Palmas (Miangas) in Octo-
ber 1526.

The fact that an island marked as "I (Ilha) de (or das) Palmeiras", or by
similar names (Polanas, Palmas), appears on maps at any rate as early as
1595 (or 1596) (the date of the earliest map filed in the dossier), approxi-
mately on the site of the Island of Palmas (or Miangas), shows that that
island was known and therefore already discovered in the 16th century.
According to the Netherlands memorandum, the same indications are found
already on maps of 1554, 1558 and 1590. The Portuguese name (Ilha das
Palmeiras) could not in itself decide the question whether the discovery was
made on behalf or Portugal or of Spain; Linschoten's map, on which the
name "I. das Palmeiras" appears, also employs Portuguese names for most of
the Philippine Islands, which from the beginning were discovered and occu-
pied by Spain.

It does not seem that the discovery of the Island of Palmas (or Miangas)
would have been made on behalf of a Power other than Spain; or Portugal.
In any case for the purpose of the present affair it may be admitted that the
original title derived from discovery belonged to Spain; for the relations
between Spain and Portugal in the Celebes Sea during the first three quarters
of the 16'h century may be disregarded for the following reasons: In 1581,
i.e. prior to the appearance of the Dutch in the regions in question, the
crowns of Spain and Portugal were united. Though the struggle for sep-
aration of Portugal from Spain had already begun in December 1640, Spain
had not yet recognized the separation when it concluded in 1648 with the
Netherlands the Treaty of Munster—the earliest Treaty, as will be seen
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hereafter, to define the relations between Spain and the Netherlands in the
regions in question. This Treaty contains special provisions as to Portu-
guese possessions, but alone in regard to such places as were taken from the
Netherlands by the Portuguese in and after 1641. It seems necessary to
draw from this fact the conclusion that, for the relations inter se of the two
signatories of the Treaty of Munster, the same rules had to be applied both
to the possessions originally Spanish and to those originally Portuguese.
This conclusion is corroborated by the wording of Article X of the Treaty of
Utrecht of June 26t]l, 1714, which expressly maintains Article V of the Treaty
of Miinster, but only as far as Spain and the Netherlands are concerned.
It is therefore not necessary to find out which of the two nations acquired
the original title, nor what the possible effects of subsequent conquests and
cessions may have been on such title before 1648.

The fact that the island was originally called, not, as customarily, by a
native name, but by a name borrowed from a European language, and refer-
ring to the vegetation, serves perhaps to show that no landing was made
or that the island was uninhabited at the time of discovery. Indeed, the
reports on record which concern the discovery of the Island of Palmas state
only that an island was "seen", which island, according to the geographical
data, is probably identical with that in dispute. No mention is made of
landing or of contact with the natives. And in any case no signs of taking
possession or of administration by Spain have been shown or even alleged to
exist until the very recent da,te to which the reports of Captain Malone and
M. Alvarez, of 1919. contained in the United States Memorandum, relate.

It is admitted by both sides that international law underwent profound
modifications between the end of the Middle-Ages and the end of the 19*1'
century, as regards the rights of discovery and acquisition of uninhabited
regions or regions inhabited by savages or semi-civilised peoples. Both
Parties are also agreed that a juridical fact must be appreciated in the light
of the law contemporary with it, and not of the law in force at the time when
a dispute in regard to it arises or falls to be settled. The effect of discovery
by Spain is therefore to be determined by the rules of international law in
force in the first half of the 16th century—or (to take the earliest date) in the
first quarter of it, i.e. at the time when the Portuguese or Spaniards made
their appearance in the Sea of Celebes.

If the view most favourable to the American arguments is adopted—with
every reservation as to the soundness of such view—that is to say, if we con-
sider as positive law at the period in question the rule that discovery as such,
i.e. the mere fact of seeing land, without any act, even symbolical, of taking
possession, involved ipso jure territorial sovereignty and not merely an
"inchoate title", a. jus ad rent, to be completed eventually by an actual and
durable taking of possession within a reasonable time, the question arises
whether sovereignty yet existed at the critical date, i.e. the moment of con-
clusion and coming into force of the Treaty of Paris.

As regards the question which of different legal systems prevailing at suc-
cessive periods is to be applied in a particular case (the so-called intertem-
poral law), a distinction must be made between the creation of rights and
the existence of rights. The same principle which subjets the act creative
of a right to the law in force at the time the right arises, demands that the
existence of the right, in other words its continued manifestation, shall fol-
low the conditions required by the evolution of law. International law in
the 19th century, having regard to the fact that most parts of the globe were
under the sovereignty of States members of the community of nations, and
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that territories without a master had become relatively few, took accpunt of
a tendency already existing and especially developed since the middle of the
18th century, and laid down the principle that occupation, to constitute a
claim to territorial sovereignty, must be effective, that is, offer certain guar-
antees to other States and their nationals. It seems therefore imcompatible
with this rule of positive law that there should be regions which are neither
under the effective sovereignty of a State, nor without a master, but which
are reserved for the exclusive influence of one State, in virtue solely of a title
of acquisition which is no longer recognized by existing law, even if such a
title ever conferred territorial sovereignty. For these reasons, discovery
alone, without any subsequent act, cannot at the present time suffice to
prove sovereignty over the Island of Palmas (or Miangas) ; and in so far as
there is no sovereignty, the question of an abandonment properly speaking
of sovereignty by one State in order that the sovereignty of another may
take its place does not arise.

If on the other hand the view is adopted that discovery does not create a
definitive title of sovereignty, but only an "inchoate" title, such a title
exists, it is true, without external manifestation. However, according to
the view that has prevailed at any rate since the 19th century, an inchoate
title of discovery must be completed within a reasonable period by the
effective occupation of the region claimed to be discovered. This principle
must be applied in the present case, for the reasons given above in regard to
the rules determining which of successive legal systems is to be applied (the
so-called intertemporal law). Now, no act of occupation nor, except as to a
recent period, any exercise of sovereignty at Palmas by Spain has been
alleged. But even admitting that the Spanish title still existed as inchoate in
1898 and must be considered as included in the cession under Article III of
the Treaty of Paris, an inchoate title could not prevail over the continuous
and peaceful display of authority by another State; for such display may
prevail even over a prior, definitive title put forward by another State.
This point will be considered, when the Netherlands argument has been
examined and the allegations of either Party as to the display of their
authority can be compared.

*

In the second place the United States claim sovereignty over the Island of
Palmas on the ground of recognition by Treaty. The Treaty of Peace of
January 30th, 1648, called hereafter, in accordance with the practice of the
Parties, the "Treaty of Munster", which established a state of peace between
Spain and the States General of the United Provinces of the Netherlands, in
Article V, deals with territorial relations between the two Powers as regards
the East and West Indies (Article VI concerns solely the latter).

Article V, quoted in the French text published in the "Corps Universel
Diplomatique du Droit des Gens", by J. Du Mont, Volume VI, Part I,
1728, page 430, runs as follows1:

1 The English translation given in the Memorandum of the United States
runs as follows: "Treaty of Peace between Philip IV, Catholic King of Spain,
and their Lordships the States General of the United Provinces of the Nether-
lands. Anno 1648, January 30th.

Article V.
The navigation and trade to the East and West Indies shall be kept up and

conformably to the grants made or to be made for that effect; for the security
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La Navigation & Trafique des Indes Orientales & Occidentales sera
maintenue, selon & en conformité des Octroys sur ce donnés, ou à
donner'cy-aprés; pour seureté de quoy servira le present Traicté & la
Ratification d'iceluy, qui de part & d'autre en sera procurée; Et seront
compris sous ledit Traicté tous Potentats, Nations & Peuples, avec
lesquels lesdits Seigneurs Estatsi ou ceux de la Société des Indes Orien-
tales & Occidentales en leur nom, entre les limites de leursdits Octroys
sont en Amitié et Alliance; Et un chacun, sçavoir les susdits Seigneurs
Roy & Estats respectivement demeureront en possession et jouiront de
telles Seigneuries, Villes, Chasteaux, Forteresses, Commerce & Pays es
Indes Orientales & Occidentales, comme aussi au Brésil & sur les costes
d'Asie, Afrique & Amérique respectivement, que lesdits Seigneurs Roy
& Estats respectivement tiennent et possèdent, en ce compris spéciale-
ment les Lieux & Places que les Portugais depuis l'an mil six cent qua-
rante & un, ont pris & occupé sur lesdits Seigneurs Estats; compris aussi
les Lieux & Places qu'iceux Seigneurs Estats cy-aprés sans infraction
du present Traicté viendront à conquérir & posséder; Et les Directeurs
de la Société des Indes tant Orientales que Occidentales des Provinces-
Unies, comme aussi les Ministres, Officiers hauts & bas, Soldats &
Matelots, estans en service actuel de l'une ou de l'autre desdites Com-
pagnies, ou aiants esté en leur service, comme aussi ceux qui hors leur
service respectivement, tant en ce Pays qu'au District, desdites deux
Compagnies, continuent encor, ou pourront cy-aprés estre employés,
seront & demeureront libres & sans estre molestez en tous les Pays
estans sous l'obéissance dudit Seigneur Roy en l'Europe, pourront
voyager, trafiquer & frequenter, comme tous autres Habitans des Pays
desdits Seigneurs Estats. En outre a esté conditionné & stipulé, que
les Espagnols retiendront leur Navigation en telle manière qu'ils la
tiennent pour le present es Indes Orientales, sans se pouvoir estendre

whereof the present treaty shall serve, and the Ratification thereof on both sides,
which shall be obtained; and in the: said treaty shall be comprehended all
potentates, nations, and people, with whom the said Lords the States, or members
of the East and West India Companies in their name, within the limits of their
said grants, are in friendship and alliance. And each one, that is to say, the
said Lords the King and States, respectively, shall remain in possession of and
enjoy such lordships, towns, castles, fortresses, commerce and countries of the
East and West Indies, as well as of Brazil, and on the coasts of Asia, Africa, and
America, respectively, which the said Lords the King and States, respectively,
hold and possess, in this being specially comprised the spots and places which the
Portuguese since the year 1641 have taken from the said Lords the States and
occupied, comprising also the spots, and places which the said Lords the States
hereafter without infraction of the present treaty shall come to conquer and pos-
sess. And the directors of the East and West India Companies of the United
Provinces, as also the servants and officers, high and low, the soldiers and seamen
actually in the service of either of the said Companies, or such as have been in
their service, as also such who in this country, or within the district of the said
two companies, continue yet out of the service, but who may be employed after-
wards, shall be and remain to be free and unmolested in all the countries under
the obedience of the said Lord the King in Europe; and may sail, traffic and
resort, like all the other inhabitants of the countries of the said Lord and States.
Moreover it has been agreed and stipulated, that the Spaniards shall keep their
navigation to the East Indies, in the same manner they hold it at present, without
being at liberty to go further; and the inhabitants of those Low Countries shall
not frequent the places which the Casiilians have in the East Indies."
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plus avant, comme aussi les Habitans de ce Pays-Bas s'abstiendront de
la fréquentation des Places, que les Castillans ont es Indes Orientales.

Thi.s article prescribes no frontiers and appoints no definite regions as
belonging to one Power or the other. On the other hand, it establishes as a
criterion the principle of possession ("demeureront en possession et jouiront
de telles seigneuries . . . . que lesdits Seigneurs Roy et Estats tiennent et
possèdent").

However liberal be the interpretation given, for the period in question, to
the notions of "tenir" (hold) and "posséder" (possess), it is hardly possible
to comprise within these terms the right arising out of mere discovery; i.e.
out of the fact that the island had been sighted. If title arising from discov-
ery, well-known and already a matter of controversy at the period in ques-
tion, were meant to be recognized by the treaty, it would probably have been
mentioned in express terms. The view here taken appears to be supported
by other provisions in the same article. It is stipulated therein that "les
Lieux & Places qu'iceux Seigneurs Estats cy-aprés sans infraction du present
Traicté viendront à conquérir et posséder" shall be placed on the same footing
as those which they possessed at the moment the treaty was concluded. In
view of the interpretation given by Spain and Portugal to the right of discov-
ery, and to the Bull Inter Caetera of Alexander VI. 1493, it seems that the
regions which the Treaty of Munster does not consider as definitely acquired
by the two Powers in the East and West Indies, and which may in certain
circumstances be capable of subsequent acquisition by the Netherlands, can-
not fail to include regions claimed as discovered, but not possessed. It
must further be remembered that Article V provides not merely a solution of
the territorial question on the basis of possession, but also a solution of the
Spanish navigation question on the basis of the status quo. Whilst Spain
may not extend the limits of her navigation in the East Indies, nationals of
the Netherlands are only excluded from "places" which the Spaniards hold
in the East Indies. Without navigation there is no possibility of occupying
and colonizing regions as yet only discovered ; on the other hand, the exclu-
sion from Spanish "places" of Netherlands navigation and commerce does
not admit of an extensive interpretation; a "place", which moreover in the
French of that period often means a fortified place, is in any case an actual
settlement implying an actual radius of activity; Article VI, for instance, of
the same treaty speaks of "lieux et places garnies de Forts, Loges et Chas-
teaux" (harbours, places, forts, lodgements or castles). For these reasons
a title based on mere discovery cannot apply to the situation considered in
Article V as already established.

Since the Treaty of Munster does not divide up the territories by means of
a geographical distribution, and since it indirectly refuses to recognize title
based on discovery as such, the bearing of the treaty on the present case is
to be determined by the proof of possession at the critical epoch.

In connection herewith no precise elements of proof based on historical
facts as to the display or even the mere affirmation of sovereignty by Spain
over the Island of Palmas have been put forward by the United States.
There is, however, one point to be considered in connection with the Treaty
of Miinster. According to a report, reproduced in the United States
Explanations and made on February 7t>>. 1927, by the Provincial Prelacy of
the Franciscan Order of Minors of the Province of St. Gregory the Great of
the Philippines, the "Islands Miangis" ("Las Islas Miangis"), situated to
the north-east of the "Island of Karekelan" (most likelv identical with the
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Nanusa N.E. of Karakelang, one of the Talauer Islands), after having been
first in Portuguese, and then in Dutch possession, were taken by the Span-
iards in 1606. The Spanish rule under which the Spanish Franciscan Fath-
ers of the Philippines exercised the spiritual administration in the said
islands, ended in 1666, when the Captain general of the Spanish Royal
Armada dismantled all the fortified places in the Moluccas, making however
before the "Dutch Governor of Malayo" a formal declaration as to the con-
tinuance of all the rights of the Spanish Crown over the places, forts and
fortifications from which the Spaniards withdrew. There are further allega-
tions as to historical facts in regard 1o the same region contained in a report
of the Dutch Resident of Menado, dated August 12t1', 1857, concerning the
Talauer Islands (Talaud Islands). According to this report, in 1677 the
Spaniards were driven by the Dutch from Tabukan, on the Talautse or Sangi
Islands, and at that time—even "long before the coming of the Dutch to the
Archipelago of the Moluccas"—the Talauer Islands (Karakelang) had been
conquered by the Radjas of Tabukan.

According to the Dutch argument, considered hereafter, the Island of
Palmas (or Miangas) together with the Nanusa and Talauer Islands (Talaud
Islands) belonged to Tabukan. If this be exact, it may be considered as
noL unlikely that Miangas, in consequence of its ancient connection with
the native State of Tabukan. was in 1648 in at least indirect possession of
Spain. However this point has not been established by any specific proof.

But the question whether the Dutch took possession of Tabukan in 1677
in conformity with or in violation of the Treaty of Miinster can be disre-
garded, even if—in spite of the incompleteness of the evidence laid before
the Arbitrator—it were admitted that the Talautse (Sangi) Islands with
their dependencies in the Talauer- and Nanusa-Islands, Palmas (or Miangas)
possibly included, were "held and possessed" by Spain in 1648. For on
June 2()th. 1714, a new Treaty of Peace was concluded at Utrecht, which, in
its Article X. stipulates that the Treaty of Munster is maintained as far as
not modified and that the above-quoted Article Y remains in force as far
as it concerns Spain and the Netherlands.

Article X. quoted in the French texL published in "Actes, Mémoires et
autres pièces authentiques concernant la Paix d'Utrecht", Vol. 5, Utrecht,
1715, runs as follows:

Le Traité de Munster du 30 janvier 1648 fait entre le feu Roi Philippe
4 & les Seigneurs Etats Généraux, servira de base au présent Traité,
& aura lieu en tout, autant qu'il ne sera pas changé par les Articles
suivans, & pour autant qu'il est applicable, & pour ce qui regarde les
Articles 5 & 16 de ladite Paix de Munster, ils n'auront lieu qu'en ce qui
concerne seulement lesdites deux hautes Puissances contractantes &
leurs Sujets 1.

Tf—quite apart from the influence of an intervening state of war on treaty
rights—this clause had not simply meant the confirmation of the principle
of actual possession—at the time of the conclusion of the Treaty of Utrecht
—as regulating the territorial status of the Contracting Powers in the East

1 Translation. The Treaty of Miinster of January 30th, 1648, concluded
between the late King Philip IV and the States General, shall form the basis of
the present Treaty and shall hold good in every respect in so far as it is not
modified by the following articles, and in so far as it is applicable, and. as regards
Articles 5 and 16 of the said Peace of Miinster, these Articles shall only hold good
in so far as concerns the aforesaid High Contracting Parties and their subjects.

54
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and West Indies and if, on the contrary, a restitution of any territories
acquired before the war in violation of the Treaty of Miinster had been
envisaged, specific provisions would no doubt have been inserted.

There is further no trace of evidence that Spain ever claimed at a later
opportunity, for instance in connection with the territorial rearrangements
at the end of the Napoleonic Wars, the restitution of territories taken or
withheld from her in violation of the Treaties of Miinster or Utrecht.

As it is not proved that Spain, at the beginning of 1648 or in June 1714,
was in possession of the Island of Palmas (or Miangas), there is no proof that
Spain acquired by the Treaty of Munster or the Treaty of Utrecht a title to
sovereignty over the island which, in accordance with the said Treaties, and
as long as they hold good, could have been modified by the Netherlands only
in agreement with Spain.

It is, therefore, unnecessary to consider whether subsequently Spain by
any express or conclusive action, abandoned the right, which the said Treaties
may have conferred upon her in regard to Palmas (or Miangas). Moreover
even if she had acquired a title she never intended to abandon, it would
remain to be seen whether continuous and peaceful display of sovereignty
by any other Power at a later period might not have superseded even con-
ventional rights.

It appears further to be evident that Treaties concluded by Spain with
third Powers recognizing her sovereignty over the "Philippines" could not
be binding upon the Netherlands and, as such Treaties do not mention the
island in dispute, they are not available even as indirect evidence.

We thus come back to the question whether, failing any Treaty which, as
between the States concerned, decides unequivocally what is the situation
as regards the island, the existence of territorial sovereignty is established
with sufficient soundness by other facts.

Although the United States Government does not take up the position
that Spanish sovereignty must be recognized because it was actually exer-
cised, the American Counter-Case none the less states that "there is at least
some evidence of Spanish activities in the island". In these circumstances
it is necessary to consider whether and to what extent the territorial soveieignly
of Spain was manifested in or in regard to the Island of Palmas for Miangas,).
Here it may be well to refer to a passage taken from information supplied by
the Spanish to the American Government and communicated by the latter
to the Netherlands Legation at Washington, in a note dated April 25t!l,
1914. The passage in question is reproduced in the text and in the annex of
the United States' Memorandum, and runs as follows:

It appears, therefore, that this Island of Palmas or Miangas, being
within the limits marked by the Bull of Alexander the Sixth, and the
agreement celebrated between Spain and Portugal regarding the posses-
sion of the Maluco. must have been seen by the Spaniards on the
different voyages of discovery which were made in these parts, and that
it belonged to Spain, at least by right, until the Philippine Archipelago
was ceded by the Treaty of Paris; but precise data of acts of dominion
which Spain may have exercised in this island have not been found.

This is the data and information which we have been able to find
referring to said island, with which without doubt, because of the small
importance it had. the discoverers did not occupy themselves, neither
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afterwards the governors of the Philippines, nor the historians and
chroniclers, such as Herrera and Navarrette and the fathers Colin and
Pastelle of the Society of Jesus, who refer in their works to the above-
mentioned data without detailing any information about the said
island.

It further results from the Explanations furnished by the Government of
the United States at the request of the Arbitrator that an exhaustive exami-
nation of the records which were handed over to thé American authorities
under Article VIII of the Treaty of Paris, namely such as pertain to judicial,
notarial and administrative matters, has revealed nothing bearing on the
allegations made by natives of Palmas in 1919 to Captain Malone and Mr.
Alvarez on the subject of regular visits of Spanish ships, even gunboats, and
on the collection of the "Cedula"-tax. This being so, no weight can be
given to such allegations as to the exercise of Spanish sovereignty in recent
times—quite apart from the fact that the evidence in question belongs to
an epoch subsequent to the rise of the dispute.

Apart from the facts already referred to concerning the period of discovery,
and the mention of a letter which was sent on July 31^, 1604, by the
Spanish pilot Bartolome Perez from the Island of Palmas and the contents of
which are not known, and apart from certain allegations as to commercial
relations between Palmas and Mindanao, the documents laid before the
Arbitrator contain no trace of Spanish activities of any kind specifically on
the Island of Palmas.

Neither is there any official document mentioning the Island of Palmas as
belonging to an administrative or judicial district of the former Spanish
Government in the Philippines. In a letter emanating from the Provincial
Prelacy of the Franciscan Order of Minors mentioned above, it is said that the
Islands of "Mata and Palmas should belong (deben pertenecer) to the group
of Islands of Sarangani and consequently to the District of Dâvao in the
Island of Mindanao". It is further said in this letter that "the Island of
Palrnas. as it was near to Mindanao, must have been administered (debiô
ser administrada) spiritually in the last years of Spanish dominion by the
fathers who resided in the District of Dâvao". It results from the very
terms of this letter, which places the ''Islands Miangis" to the north-east of
the Island-Karakelang ("Karekelan1'), that these statements, which suppose
the existence of Mata, are not based immediately on information taken on
the spot, but are rather conjectures of the author as to what seems probable.

In the Rejoinder filed by the United States Government there is an extract
from a letter of the Dutch missionary Steller, dated December 9*1', 1895.
It appears from this letter that the Resident of Menado, at the same time as
he set up the Netherlands coat of arms at Palmas (or Miangas), had had the
intention to present a medal to the native Chief of the island, "because the
said chief, recently detained in Mindanao on business, would not let the
commanding officer of a Spanish warship force the Spanish flag upon him".
These facts, supposing they are correct, are no proof of a display of sover-
eignty over Palmas (or Miangas) ; rather the contrary. If the Spanish naval
authorities to whom the administrative inspection of the southern Philippine
Islands belonged, were convinced that the Island of Palmas was Spanish
territory, the refusal of the native chief to accept the Spanish flag would
naturally have led either to direct action on the Island in order to affirm
Spanish sovereignty, or, if the Netherlands rights had been invoked, to
negotiations such as were the sequel to General Wood's visit in 1906.
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As regards the information concerning the native language or knowledge
of Spanish, even if sufficiently established, it is too vague to indicate the
existence of a political and administrative connection between Palmas (or
Miangas) and Mindanao.

In a telegram from General Leonard Wood to the Bureau of Insular
Affairs, reproduced in the American Explanations, it is stated that "the
administrative inspection of the islands in the south (i.e. of the Philippines),
especially round their coasts, belonged absolutely to the naval Spanish
authorities". As papers pertaining to military and naval matters were not
handed over to the American authorities under the Treaty of Paris, the files
relating to the said administrative inspection are not in the possession of the
United States. The fact that not the ordinary provincial agencies but the
navy were in charge of the inspection of the islands in the south, together
with another incidentally mentioned by Major General E. S. Otis; in a
report of August 31st. 1899, namely the existence of a state of war or at least
of subdued hostility amongst the Moros against Spanish rule, leads to the
very probable—though not necessary—conclusion that the complete
absence of evidence as to display of Spanish sovereignty over the Island of
Palmas is not due to mere chance, but is to be explained by the absence of
interest of Spain in the establishment or the maintenance of her rule over a
small island lying far off the coast of a distant and only incompletely subdued
province.

It has been remarked, not without reason, that the United States, having
acquired sovereignty by session only in 1898, were at some disadvantage for
the collection of evidence concerning the original acquisition and the display
of sovereignty over Palmas. The Arbitrator has no possibility of taking
into account this situation; he can found his award only on the facts alleged
and proved by the Parties, and he is bound to consider all proved facLs which
are pertinent in his opinion. Moreover it does not appear that the Spanish
Government refused to furnish the documents requested.

Among the methods of indirect proof, not of the exercise of sovereignty,
but of its existence in law, submitted by the United States, there is the
evidence from maps. This subject has been very completely developed in the
Memorandum of the United States and has also been fully dealt with in
the Netherlands Counter-Memorandum, as well as in the United States
Rejoinder. A comparison of the information supplied by the two Parties
shows that only with the greatest caution can account be taken of maps in
deciding a question of sovereignty, at any rate in the case of an island such as
Palmas (or Miangas). Any maps which do not precisely indicate the polit-
ical distribution of territories, and in particular the Island of Palmas (or
Miangas) clearly marked as such, must be rejected forthwith, unless they
contribute—supposing that they are accurate—to the location of geograph-
ical names. Moreover, indications of such a nature are only of value when
there is reason to think that the cartographer has not merely referred to
already existing maps—as seems very often to be the case—but that he has
based his decision on information carefully collected for the purpose. Above
all, then, official or semi-official maps seem capable of fulfilling these condi-
tions, and they would be of special interest in cases where they do not assert
the sovereignty of the country of which the Government has caused them
to be issued.
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If the Arbitrator is satisfied as to the existence of legally relevant facts
which contradict the statements of cartographers whose sources of informa-
tion are not known, he can attach no weight to the maps, however numerous
and generally appreciated they may be.

The first condition required of maps that are to serve as evidence on points
of law is their geographical accuracy. It must here be pointed out that not
only maps of ancient date, but also modern, even official or semi-official maps
seem wanting in accuracy. Thus, a. comparison of the maps submitted to
the Arbitrator shows that there is doubt as to the existence or the names of
several islands which should be close to Palmas (or Miangas), and in about
the same latitude. The St. Joannes Islands, Hunter's Island and the Isle of
Mata are shown, all or some of them, on several maps even of quite recent
date, although their existence seems very doubtful. The non-existence of
the Island of Mata and the identity of the St. Joannes and HunLer's Islands
with Palmas, though they appear on several maps as distinct and rather
distant islands, may, on the evidence laid before the Arbitrator, be con-
sidered as fairly certain.

The "Century Atlas" (Exhibit No. 8 of the American Memorandum I and
the map published in 1902 by the Bureau of Insular Affairs of the United Slates
(Exhibit No. 11), show "Mata I.", "Palmas I." and "Haycock or Hunter
I". The Spanish map (Captain Montero), reproduced by the War De-
partment of the United States (Exhibit No. 9) also mentions these three
islands, although "Haycock I." and "Hunter I." are here different islands.
The same is to be said of the map of the Challenger Expedition of 1885.
The only large scale map submitted to the Arbitrator which, as appears from
inscriptions on it, is directly based on researches on the spot, is that attached
to the Netherlands Memorandum (British Admiralty Chart No. 2575). Now
this map shows neither an island of Mata, nor of Hunter, nor of any other
name in the regions where they should be, according to the other maps, and
Haycock Island is indicated at two points other than that adopted in "Ex-
hibits Nos. 8 & 11". Whatever be the accuracy of the British Admiralty
Chart for the details in question, these points show that only with the greatest
caution use can be made of maps as indications of the existence of sovereignty
over Palmas (or Miangas). The maps which, in the view of the United
States, are of an official or semi-official character and are of Spanish or
American origin are that of Captain Montero and that of the Insular Depart-
ment, referred to above (Exhibits Nos. 8 & 11). The first mentioned gives
for that matter no indication as to political frontiers, and the second only
reproduces the lines traced by the treaty of December 10*1", 1898. They have
therefore no bearing on the point in question, even apart from the evident
inaccuracies, at least as regards Hunier Island, which they appear to contain
precisely in the region under consideration.

As regards maps of Dutch origin, there are in panicular two which, in the
view of the United States, possess an official character and which might
exclude Palmas (or Miangas) from the Dutch possessions. The first of
these, published in 1857 by M. Bogaerts, lithographer to the Royal Military
Academy, and dedicated to the Governor of that institution, if it possesses
the official character attributed to it by the American Memorandum and
disputed by the Netherlands Countei-Memorandum, might serve to indicate
that the island was not considered at the period in question as Dutch but as
Spanish territory. Anyhow, a map affords only an indication—and that a
very indirect one—and, except when annexed to a legal instrument, has not
the value of such an instrument, involving recognition or abandonment of
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rights. The importance of this map can only be judged in the light of facts
prior or subsequent to 1857, which the Netherlands Government alleges in
order to prove the exercise of sovereignty- over the Island of Palmas (or
Miangas) ; these facts, together with the cartographical evidence relied upon
in their support or submitted in connection with the question of the right
location of the Island or Islands called "Meangis", will be considered at the
same time as the Netherlands' arguments. While Bogaerts' map does not,
as it stands, furnish proof of the recognition of Spanish sovereignty, it must
further be pointed out that it is inaccurate as regards the group of islands
marked "Meangis" and indicated on this map somewhat to the north of
"Nanoesa", as well as in other points, for example the shape of Mindanao
and the colouring of certain small islands.

The conclusions drawn in the United States Memorandum from the second
map, i.e. the atlas published by the Ministry for the Colonies (1897-1904)
appear to be refuted by the information contained in the Netherlands Counter-
Memorandum. A copy of a detailed map from the same atlas is there shown
which represents "P. Miangis (E. Palmas)" amongst Dutch possessions,
not only by the coloured contours, but also because it indicates the Sarangani
Islands as "Amerikaansch". The general map, on the other hand, repro-
duced as "Exhibit No. 10" in the American Memorandum, excludes the
former island from Dutch territory, by a line of demarcation between the
different colonial possessions. There seems to be no doubt that the special
map must prevail over the general, even though the latter was published
three months later.

As to the special map contained in the first edition of the same atlas
(Atlas der Nederlandsche Bezittingen in Oost-Indië [1883-1885]), where the
"Melangies" are reproduced as a group of islands north of the Nanusa and
distinct from "Palmas", the same observations apply as to Bogaerts'
map, which is fairly similar on this point. The "Explanations" filed by the
Netherlands Government make it clear that the authors of the map did not
rely on new and authentic information about the region here in question,
but reproduced older maps.

In the last place there remains to be considered title arising out of con-
tiguity. Although States have in certain circumstances maintained that
islands relatively close to their shores belonged to them in virtue of their
geographical situation, it is impossible to show the existence of a rule of
positive international law to the effect that islands situated outside territorial
waters should belong to a State from the mere fact that its territory forms
the terra firma (nearest continent or island of considerable size). Not only
would it seem that there are no precedents sufficiently frequent and suffi-
ciently precise in their bearing to establish such a rule of international law.
but the alleged principle itself is by its very nature so uncertain and con-
tested that even Governments of the same State have on different occasions
maintained contradictory opinions as to its soundness. The principle of
contiguity, in regard to islands, may not be out of place when it is a question
of allotting them to one State rather than another, either by agreement
between the Parties, or by a decision not necessarily based on law; but as a
rule establishing ipso jure the presumption of sovereignty in favour of a
particular State, this principle would be in conflict with what has been said
as to territorial sovereignty and as to the necessary relation between the right
to exclude other States from a region and the duty to display therein the
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activities of a State. Nor is this principle of contiguity admissible as a legal
method of deciding questions of territorial sovereignty; for it is wholly
lacking in precision and would in its application lead to arbitrary results.
This would be especially true in a case such as that of the island in question,
which is not relatively close to one single continent, but forms part of a large
archipelago in which strict délimitai ions between the different parts are not
naturally obvious.

There lies, however, at the root of the idea of contiguity one point which
must be considered also in regard to the Island of Palmas (or Miangas).
It has been explained above that in the exercise of territorial sovereignty
there are necessarily gaps, intermittence in time and discontinuity in space.
This phenomenon will be particularly noticeable in the case of colonial
territories, partly uninhabited or as yet partly unsubdued. The fact that a
State cannot prove display of sovereignty as regards such a portion of terri-
tory cannot forthwith be interpreted as showing that sovereignty is in-
existent. Each case must be appreciated in accordance with the particular
circumstances.

It is, however, to be observed that international arbitral jurisprudence in
disputes on territorial sovereignty (e.g. the award in the arbitration between
Italy and Switzerland concerning the Alpe Craivarola; Lafontaine, Pasicrisie
Internationale, pp. 201-209) would seem to attribute greater weight to—
even isolated—acts of display of sovereignty than to continuity of ter-
ritory, even if such continuity is combined with the existence of natural
boundaries.

As regards groups of islands, it is possible that a group may under certain
circumstances be regarded as in law a unit, and that the fate of the principal
part may involve the rest. Here, however, we must distinguish between, on
the one hand, the act of first taking possession, which can hardly extend to
every portion of territory, and, on the other hand, the display of sovereignty
as a continuous and prolonged manifestation which must make itself felt
through the whole territory.

As regards the territory forming the subject of the present dispute, it must
be remembered that it is a somewhat isolated island, and therefore a territory
clearly delimited and individualised. It is moreover an island permanently
inhabited, occupied by a population sufficiently numerous for it to be
impossible that acts of administration could be lacking for very long periods.
The memoranda of both Parties assert that there is communication by boat
and even with native craft between the Island of Palmas (or Miangas) and
neighbouring regions. The inability in such a case to indicate any acts of
publie administration makes it difficult to imagine the actual display of
sovereignty, even if the sovereignty be regarded as confined within such
narrow limits a.s would be supposed for a small island inhabited exclusively
by natives.

IV.

The .Netherlands' aiguments contend that the East India Company estab-
lished Dutch sovereignty over the Island of Palmas (or Miangas) as early as
the 17(|1 century, by means of conventions with the princes of Tabukan
(Taboekan) and Taruna (Taroena). two native chieftains of the Island of
Sangi (Groot Sangihe). the principal island of the Talautse Isles (Sangi
Islands), and that sovereignty has been displayed during the past two
centuries.
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In the annexes to the Netherlands Memorandum the texts of conventions
concluded by the Dutch East India Company (and, after 1795, by the
Netherlands State), in 1677, 1697, 1720, 1758, 1828, 1885 and 1899 with the
Princes, Radjas or Kings, as they are indiscriminately called, of Tabukan,
Taruna and Kandahar (Kandhar)-Taruna. All these principalities are
situated in the Northern part of the Island of Sangi (Groot Sangihe or Sang-
hii) and, at any rate since 1885, include, besides parts of that island, also
certain small islands further north, the Nanusa Islands—all incontestably
Dutch—and, according to the Netherlands, also the Island of Palmas (or
Miangas). These successive contracts are one much like another; the more
recent are more developed and better suited to modern ideas in economic,
religious and other matters, but they are all based on the conception that the
prince receives his principality as a fief of the Company or the Dutch State,
which is suzerain. Their eminently political nature is confirmed by the
supplementary agreements of 1771, 1779 and 1782. concerning the obliga-
tions of vassals in the event of war. The dependence of the vassal State is
ensured by the important powers given to the nearest representative of the
colonial Government and, in the last resort, to that Government itself.
The most recent of these contracts prior to the cession of the Philippines to
the United States, that of 1885, contains, besides the allocation of powers for
internal administration, the following provisions also, in regard to inter-
national interests: exclusion of the Prince from any direct relations with
foreign Powers, and even with their nationals in important economic matters ;
the currency of the Dutch Indies to be legal tender; the jurisdiction over
foreigners to belong to the Government of the Dutch Indies ; the vassal is
bound to suppress slavery, the White Slave Traffic and piracy; he is also
bound to render assistance to the shipwrecked.

Even the oldest contract, dated 1677, contains clauses binding the vassal
of the East India Company to refuse to admit the nationals of other States,
in particular Spain, into his territories, and to tolerate no religion other than
protestantism, reformed according to the doctrine of the Synod of Dordrecht.
Similar provisions are to be found in the other contracts of the 17th and 18fi>
centuries. If both Spain and the Netherlands had in reality displayed their
sovereignty over Palmas (or Miangas), it would seem that, during so long a
period, collisions between the two Powers must almost inevitably have
occurred.

The authenticity of these contracts cannot be questioned. The fact that
true copies, certified by evidently the competent officials of the Netherlands
Government, have been supplied and have been forwarded to the Arbitrator
through the channels laid down in the Special Agreement, renders the pro-
duction of facsimiles of texts and of signatures or seals superfluous. This
observation equally applies to other documents or extracts from documents
taken from the archives of the East India Company, or of the Netherlands
Government. There is no reason to suppose that typographical errors in
the reproduction of texts may have any practical importance for the evidence
in question.

The fact that these contracts were renewed from time to time and appear
to indicate an extension of the influence of the suzerain, seems to show
that the regime of suzerainty has been effective. The sovereignty of the
Netherlands over the Sangi and Talauer Islands is moreover not dis-
puted. There is here a manifestation of territorial sovereignty normal
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for such a region. The questions to be solved in, the present case are the
following:

Was the island of Palmas (or Miangas) in 1898 a part of territory under Nether-
lands' sovereignty?

Did this sovereignty actually exist in 1898 in regard to Palmas {or Miangas)
and are the facts proved which were; alleged on this subject?

If the claim to sovereignty is based on the continuous and peaceful display
of State authority, the fact of such display must be shown precisely in rela-
tion to the disputed territory. It is not necessary that there should be a
special administration established in this territory; but it cannot suffice for
the territory to be attached to another by a legal relation which is not recog-
nized in international law as valid against a State contesting this claim to
sovereignty; what is essential in such a case is the continuous and peaceful
display of actual power in the contested region.

According to the description of the frontiers of the territory of Taruna
annexed to the contract of 1885. the list of dependencies of Taruna on the
Talauer Islands mentions first the different islands of Nanusa, and ends by
the words "ten slotte nog het eiland Melangis (Palmas)", "and lastly the
island Melangis (Palmas)".

The similar description of frontiers attached to the contract of 1899 states
that the Islands of Nanusa (including the Island of "Miangas") belong to
the territory of Kandahar-Taruna. If these two mentions refer to the Island
of Palmas (or Miangas), it must be recognized that that island, at any rate
nominally, belongs to the vassal State in question; it is by no means necessary
to prove the existence of a special contract with a chieftain of Palmas (or
Miangas).

However much the opinions of the Parties may differ as to the existence of
proof of the display of Dutch sovereignty over the Island of Palmas (or
Miangas), the reports, furnished by both sides, of the visit of General Wood, in
January 1906, show that at that time there were at least traces of continuous
relations between the island in dispute and neighbouring Dutch posses-
sions, and even traces of Dutch sovereignty. General Wood noted his sur-
prise that the Dutch flag was flying on the beach and on the boat which came
to meet the American ship. According to information gathered by him, the
flag had been there for 15 years and perhaps even longer. Since the contract
of 1885 with Taruna and that of 1899 with Kandahar-Taruna comprise
Palmas (or Miangas) within the territories of a native State under the
suzerainty of the Netherlands and since it has been established that in 1906
on the said island a state of things existed showing at least certain traces of
display of Netherlands sovereignty, it is now necessary to examine what is
the nature of the facts invoked as proving such sovereignty, and to what
periods such facts relate. This examination will show whether or not the
Netherlands have displayed sovereignty over the Island of Palmas (or
Miangas) in an effective continuous and peaceful manner at a period at which
such exercise may have excluded the acquisition of sovereignty, or a title to
such acquisition, by the United States of America.

Before beginning to consider the facts alleged by the Netherlands in sup-
port of their arguments, there are two preliminary points, in regard to which
the Parties also put forward different views, which require elucidation.
These relate to questions raised by the United States : firstly the power of the
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East India Company to act validly under international law. on behalf of the
Netherlands, in particular by concluding so-called political contracts with
native rulers; secondly the identity or non-identity of the island in dispute
with the island to which the allegations of the Netherlands as to display of
sovereignty would seem to relate.

The acts of the East India Company (Générale treoctroyeerde Nederlandsch
Oost-Indische Compagnie), in view of occupying or colonizing the regions
at issue in the present affair must, in international law, be entirely assimil-
ated to acts of the Netherlands State itself. From the end of the 16fh till the
19th century, companies formed by individuals and engaged in economic
pursuits (Chartered Companies), were invested by the State to whom they
were subject with public powers for the acquisition and administration of
colonies. The Dutch East India Company is one of the best known.
Article V of the Treaty of Munster and consequently also the Treaty of
Utrecht clearly show that the East and West India Companies were
entitled to create situations recognized by international law; for the peace
between Spain and the Netherlands extends to "tous Potentats, Nations &
Peuples" with whom the said Companies, in the name of the States of the
Netherlands, "entre les limites de leurdits Octroys sont en Amitié et
Alliance". The conclusion of conventions, even of a political nature, was,
by Article XXXV of the ! Charter of 1602, within the powers of the Com-
pany. It is a question for decision in each individual case whether a
contract concluded by the Company falls within the range of simple eccnomic
transactions or is of a political and public administrative nature.

As regards contracts between a State or a Company such as the Dutch East
India Company and native princes or chiefs of peoples not recognized as
members of the community of nations, they are not, in the international law
sense, treaties or conventions capable of creating rights and obligations such
as may. in international law. arise out of treaties. But, on the other hand,
contracts of this nature are not wholly void of indirect effects on situations
governed by international law; if they do not constitute titles in international
law, they are none the less facts of which that law must in certain circum-
stances take account. From the time of the discoveries until recent times,
colonial territory has very often been acquired, especially in the East Indies,
by means of contracts with the native authorities, which contracts leave the
existing organisation more or less intact as regards the native population,
whilst granting to the colonizing Power, besides economic advantages such as
monopolies or navigation and commercial privileges, also the exclusive
direction of relations with other Powers, and the right to exercise public
authority in regard to their own nationals and to foreigners. The form of
the legal relations created by such contracts is most generally that of suzerain
and vassal, or of the so-called colonial protectorate.

In substance, it is not an agreement between equals; it is rather a form of
internal organisation of a colonial territory, on the basis of autonomy for
the natives. In order to regularise the situation as regards other States,
this organisation requires to be completed by the establishment of powers
to ensure the fulfilment of the obligations imposed by international law on
every State in regard to its own territory. And thus suzerainty over the
native State becomes the basis of territorial sovereignly as towards other
members of the community of nations. It is the sum-total of functions thus
allotted either to the native authorities or to those of the colonial Power
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which decides the question whether at any certain period the conditions
required for the existence of sovereignty are fulfilled. It is a question to be
decided in each case whether such a regime is to be considered as effective
or whether it is essentially fictitious, either for the whole or a part of the
territory. There always remains reserved the question whether the estab-
lishment of such a system is not forbidden b̂ i the pre-existing rights of
other States.

The point of view here adopted by the Arbitrator is—at least in principle
—in conformity with the attitude taken up by the United States in the note
already quoted above, from the Secretary of State to the Spanish Minister,
dated January 7th. 1900, and relating to two small islands lying just outside
the line drawn by the Treaty of Paris, but claimed by the United States
under the said Treaty. The note states that the two islands "have not
hitherto been directly administered by Spain, but have been successfully
claimed by Spain as a part of the dominions of her subject, the Sultan of
Sulu. As such they have been administered by Sulu agencies, under some
vague form of resident supervision by Spanish agencies, which latter have
been withdrawn as a result of the recent war."

This system of contracts between colonial Powers and native princes and
chiefs is even expressly approved by Article V of the Treaty of Munster
quoted above; for, among the "Potentates, Nations and Peoples", with
whom the Dutch State or Companies may have concluded treaties of alliance
and friendship in the East and West Indies, are necessarily the native
princes and chiefs.

The Arbitrator can therefore nol exclude the contracts invoked by the
Netherlands from being taken into consideration in the present case.

As to the identity of the island in dispute with the islands "Melangis
(Palmas)" and "Miangas" in the contracts of 1885 and 1899 respectively,
this must be considered as established by the large scale map which was
sent to the Governor General of the Netherlands Indies by the Resident
ofMenado in January 1886 and which indicates in different colours the
administrative districts on the Sangi and Talauer Islands in almost complete
conformity with the description of the territory of Taruna given in the annex
to the contract of 1885, save that the name of Nanusa, applied to the group
of seven islands by the contract, is there given to a single island of this group,
usually called Merampi (Mehampi). This large scale map. prepared evi-
dently for administrative purposes, of which a reproduction has been filed
with the Explanations of the Netherlands Government, shows an isolated
island "Palmas of Melangis" which, though not quite correct in size and
shape and though about 40' too much to the south and 20' too much to the
east, cannot but correspond to Palmas (or Miangas), since the most reliable
detailed modern maps, in particular the British Admiralty Chart, show no
other island but Palmas (or Miangas) between the Talauer or Nanusa
Islands and Mindanao.

This comparatively correct location of the island is supported by earlier
maps. The map edited at Amsterdam by Covens and Mortier at a .date
not exactly known, but certainly during the 18*'» century, shows at about the
place of Palmas (or Miangas) a single island with the inscription '"l regie
P° Menangus" (the right island Menangus) as distinguished from the
"engelsche Eilanden Menangus" and from the group of the Nanusa. This
map proves that before that time uncertainty had existed as to the real
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existence of one or several islands Menangus, an uncertainty evidently due
in its origin to the mention of the existence of "Islands Meangis" made by
the Englishman Dampier, in his book published in 1698.

In conformity with this statement by Covens and Mortier, the map
contained in the book published in 1855 by the navigator Cuarteron shows
a single island "Mianguis'r, not in exactly the place of the island in dispute,
but distinct from the "Nanuse" and lying about midway between Cape San
Augustin and the "Nanuse". Cuarteron's map shows "Mianguis" dis-
tinctly as a Dutch possession—by colour expressly indicated as relating to
political boundaries; it is accompanied by geographical and statistical
information and due to an author who travelled extensively in these parts
(1841-1849), and against whose reliability not sufficient reasons have been
given. Among other points the explanation gives for "Mianguis" the com-
paratively exact geographical location (latitude north 5° 33' 30" [Special
Agreement 5° 35']) ; longitude east of Rome 114° 42' 00" = 127° 12'53'east
of Greenwich (Special Agreement 126° 36') and also detailed though evi-
dently only approximative statistical information about the composition of
the population. It further appears from Cuarteron's book that "Mianguis"
is something apart from the Nanusa, though Cuarteron observes that the
"Nanuse" Islands are little known by the geographers under the name of
"Mianguis".

A proof of the fact that the Dutch authorities were quite aware of the
identity of "Miangas" with the island charted on many maps as "Palmas"
is to be found in the reports of the Commanders of the Dutch Government
Steamer Raaf (November 1896) and of H.M.S. Edi (June 1898). These
officers mention expressly the double name and give the almost exact
nautical location of the island then visited.

One observation is however to be made. The island, shown on the maps
and mentioned in the contracts, bears different names: Melangis. Miangas,
Miangus, Mianguis. In different documents referred to in the Netherlands
Memorandum and Counter-Memorandum more than a dozen other varia-
tions of the name appear, although in the opinion of the Netherlands Govern-
ment they all concern the same island. These differences, sometimes
considerable at first sight, are sufficiently explained by the statements of lin-
guistic experts, produced by the Netherlands Government. The peculiarity
of the native language from which the name of the island is borrowed and
the difficulty of transposing the sounds of this language into a western
alphabet seem not only to make comprehensible the existence of different
spellings, but to explain why precisely these variations have appeared.
Differences of spelling are even recorded as such in documents as early as a
letter, dated May 1 lth, 1701, of the Governor of the Moluccas and a report,
dated September 12th, 1726. Moreover, the difference of spelling would not
justify the conclusion that the more or less different names referred to
different islands ; for in the whole region in question no other island has been
mentioned to which these names—or at least most of them—would better
apply; for the Island of Tangulandang, with the place Minangan already
referred to, is clearly distinguished from the island of Miangas in the docu-
ments of both the 18th and the 19'!» centuries relating to the dependencies
of Tabukan.

No evidence has been submitted to support the supposition that the
island, appearing on some old maps as "'t regte Menangus" would be
identical with Ariaga (Marare), which, according to a statement of Melvill
van Carnbee. mentioned in the United States Memorandum, is uninhabited.
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Great stress is laid in the Rejoinder of the United States on the fact that
the Nanusa Isles or some islands of this group are designated by several
distinguished cartographers and navigators of the \9^ century as "Islands
Meangis" or by some similar name, and that amongst these cartographers
and sailors some are Dutchmen, in particular Baron Melvill van Carnbee.
This statement which is, no doubt, exact, cannot however prove that the
island Miangas mentioned as a dependency of Tabukan or Taruna or
Kandahar-Taruna is to be identified with the "Is. Meangi" and therefore
with the Nanusa Isles. It is clear that the cartographers referred to apply
the name of "lies Meangis" or some similar name to a group of islands.
On the other hand, the island the identity of which is disputed can be but a
single, distant, isolated island. The attribution of the name Meangis to the
Nanusa seems to be an error, because the official documents laid before the
Arbitrator which belong about to the same period as the maps mentioning
the "Is. Meangis", make a clear distinction between the principal islands
composing the Nanusa and the island of Miangas or Meangas or Melangis,
though the latter is considered as "onderhoorig" of the Nanusa Isles. The
identification of the Nanusa with "Meangis" Islands may be explained by
the desire to locate somewhere the Meangis Islands, famous since Dampier's
voyage. Seeing that up to very recent times an extraordinary inexactitude
about the names and the location of the islands in precisely that part of the
Celebes Sea is shown to exist by almost all the maps filed by the Parties,
including the two maps of Melvill van Carnbee, an erroneous attribution of
the name "Miangas", even by Dutch cartographers, is easily possible.

It is not excluded that the three "English Menangis Islands" which are
located on some maps to the east of the "right Menangis'' and of which a
detailed map with indication of the depth of the surrounding sea has been
filed, did in fact exist, but have disappeared in consequence of earthquakes
such as reported by Cuarteron.

Finally it may be noted that the information concerning Palmas or the
other islands such as St. Juan, Mata, Hunter Island, which are to be iden-
tified with it, contains, except for the most recent period, nothing which
relates to the population of the island ; moreover all these names, given to the
island, except Mata, may have been ^iven by navigators who did not land or
get into contact with the natives. Miangas however is a native name,
which the inhabitants must have communicated to the chiefs to whom they
were subject and to the navigators with whom they came in touch. The
name of Miangas as designating an inhabited place (negorij) is much older
than the establishment of the more centralized village in 1892.

It results from these statements that, when the contracts of 1885 and 1899
mentioned, in connection with, but distinct from the Nanusa, a single island
Melangis or Miangis as belonging to Taruna or Kandahar-Taruna, only the
island in dispute can have been meant, and that this island has been known
under these same or similar names at least since the 18t]l century. No
plausible suggestion has been made as to what the single island "Miangas",
the existence of which cannot be doubted, might be, if it is not the'island in
dispute.

The special map on sheet 14 (issued in 1901) of the "Atlas van Nederlandsch
Oost-Indiè" (1897-1904), in showing "P. Miangis (Palmas E.)" as a Dutch
possession in the place indicated in the Special Agreement, is in conformity
with earlier maps and information, particularly with the Government's
special map of 1886. Under these circumstances no weight can be given
to the fact that on Bogaerts' map of 1857 and in the atlas of Stemfort and
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Sielhofl (1883-85), as well as on other maps, a group of islands called
Meangis, or a similar name, appears.

The preliminary questions being settled, the evidence laid before the
Arbitrator by the Netherlands Government in support of its claim is now
to be considered.

As regards the documents relating to the 17th and 18t]l centuries, which
in the view of the Netherlands show that already at that date the Prince of
Tabukan had not only claimed, but also actually displayed a certain authority
over Palmas (or Miangas), the following must be noted:

The Netherlands Government gives great weight to the fact that Dutch
navigators who. in search of the islands Meangis mentioned by Dampier.
were sailing in the seas south of Mindanao and whose reports are at least in
part preserved, not only came in sight of Palmas (or Miangas), but were
able to state that the island belonged to the native State of Tabukan, which
was under Dutch suzerainty as shown by the contracts of November 3rd,
1677, and September 26th. 1697.

The existence of Dutch rule would be proved by the fact that the Prince's
flag—i.e. the Dutch East India Company's flag—was seen being waved by
the people of the island when the Dutch ships De Bye, Larycque and De Peer
were in sight of the island on November 21st, 1700, but were prevented from
landing by the conditions of the sea. The commander of the Larycque, who
had already sighted the island on November 12th of the same year, was
instructed to make more precise investigations by landing, and he was able to
do so on December 9 th and 10th. Not only was the Prince's flag again
hoisted by the natives, but the inhabitants informed the sailors that the
name of the island was "Meangis". They gave to the commander a docu-
ment—lost since that time—which, dating from 1681 and emanating from
Marcus Lalero, the late king of Tabukan, whose existence and death are
confirmed by the contract of 1697, stated the allegiance of the people of
"Miangis" towards Tabukan. There exists however only an indirect report
on this visit of December 10(h, 1700, namely a letter dated May 11th, 1701,
and sent by the Governor in Council of the Moluccas at Ternate to the
Governor General and India Council. In this letter, based, no doubt, on
information furnished by the commander of the Larycque, who had reached
Ternate on December 29fh, 1700, the Governor says that the island in ques-
tion is the farthest of the Talauer islands and that its name, correctly spelt,
is not "Meangis", but "Mayages".

These statements as well as the circumstance that all the reports without
any mention of neighbouring islands, speak of a single island, the shape of
which corresponds fairly with that of Palmas (or Miangas), would make it
almost certain that the island in question is in fact Palmas (or Miangas),
unless the nautical observations given in the report mentioned above (4° 49' ;
4° 37'; 5° 9') might point to the Nanusa group, to which the allegiance with
Tabukan would equally apply. These observations, though no doubt
subject to error, would however seem to offer relatively more guarantee of
accuracy than those based on the length of time taken to cover a distance
at sea. mainly relied upon in the Netherlands Memorandum for the location
of the island. Since, however, no other single island in those parts of the
Sea of Celebes seems to exist, and since it is most unlikely that the navigators
would on none of the three visits in November and December have sighted
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and mentioned neighbouring islands, there is at least a great probability that
the island visited by the Larycque on December 10fh, 1700, was Palmas
(or Miangas).

The mention of an island "Mearngy", in connection with, but distinct
from the Nanusa, appears again in a document, dated November 1^, 1701,
concerning regulations as to criminal justice (suppression of vendetta and
reservation of capital punishment as an exclusive prerogative of the East
India Company) in the native State of Tabukan, to which the island visited
December 10tb, 1700, was reported to belong. The fact that the regulations
for Tabukan are, by an express provision, declared applicable to the "islands
of Nanusa and Meamgy thereunder included" proves that an island of the
later name was known and deliberately treated as belonging to the vassal
State of Tabukan.

In a report of the Governor of Ternate, dated June 11 Hi, 1706, the island
"Miangas" is mentioned as the norlhernmost of the dependencies of the
native States of Tabukan and Taruria. in connection with "Kakarotang"
(Onrata or Kakarutan on the Brit. ^dm. map), one of the Nanusa, and
explicitly identified with the island first seen by the Larycque on Novem-
ber 2h t , 1700. Finally, another report of the Governor of Ternate, dated
September 12"1, 1726. mentions a decision on the question whether 80
Talauers (inhabitants of the Talauer islands) who had arrived at Taruna
from the island "Meangas off (or) Mejages" were subjects of Taruna or of
Tabukan. This island is expressly identified with that which was visited
in 1700 by the commander of the Larycque.

This documentary evidence, taken together with the fact that no island
called Miangas or bearing a similar name other than Palmas (or Miangas)
seems to exist north of the Talautse (Sangi) and Talauer Isles, leads to the
conclusion that the island Palmas (or Miangas) was in the early part of the
18th century considered by the Dutch East India Company as a part of
their vassal State of Tabukan. This is the more probable for the reason that
in later times, notably in an official report of 1825, the "far distant island
Melangis" is mentioned again as belonging to Tabukan.

In the documents subsequent to 1825, Miangas (Melangis) appears as a
dependency of Taruna, another of the vassal States in the north of Sangi
(Groot Sangihe), which already in 1726 had claimed the island as its own.
The date and circumstances of this transfer are not known, but it must
have taken place before 1858 ; for a report of the Governor of Menado, dated
December 3\^, 1857. mentions the Nanusa and "Melangis" as parts of
Taruna. This state of things has been maintained in the contracts of 1885
and 1899. From the point of view of international law, the transfer from
one to another vassal State is to be considered as a purely domestic affair
of the Netherlands; for their suzerainty over Tabukan and Taruna goes
back far beyond the date of this transfer.

Considering that the contracts of 1676 and 1697 with Tabukan established
in favour of the Dutch East India Company extensive rights of suzerainty
over Tabukan and an exclusive righl of intercourse with that State, and
considering further that at least two characteristic acts of jurisdiction ex-
pressly relating to Miangas. in 1701 and 1726, are reported, whilst no display
of sovereignty by any other Power during the same period is known, it may
be admitied that at least in the first quarter of the 18th century, and prob-
ably also before that time, the Dutch East India Company exercised rights
of suzerainty over Palmas (or Miangas) and that therefore the island was at
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that time, in conformity with the international law of the period, under
Netherlands sovereignty.

No evidence has been laid before the Arbitrator from which it would
result that this state of things had already existed in 1648 and had thus been
confirmed by the Treaty of Munster. It suffices to refer to what has already
been said as to this Treaty in connection with the title claimed by Spain.
On the one hand, it cannot be invoked as having transformed a slate of
possession into a conventional title inter partes, for the reason that Dutch
possession of the island Palmas (or Miangas) is not proved Lo have existed
at the critical date. On the other hand, it was stated that neither the
Trealy of Miinster nor the Treaty of Utrecht, if they are at all applicable to
the case, could at present be invoked for invalidating the acquisition of
sovereignty over Palmas (or Miangas) obtained by the Dutch at a date
subsequent to 1648. It follows rather from what has been said about the
rights of Netherlands) suzerainty over Tabukan, in the early 18th century,
and as to relations between Tabukan and Palmas (or Miangas), that the
Treaty of Utrecht recognized these rights of suzerainty as comprising the
radja of Tabukan amongst the "potentates, nations,and peoples with whom
the Lords States or members of the East and West India Companies are in
friendship and alliance".

The admission of the existence of territorial sovereignty early in the 18'h

century and the display of such sovereignty in the 19th century and partic-
ularly in 1906, would not lead, as the Netherlands Government appears to
suppose, by analogy with French, Dutch and German civil law. to the con-
clusion that, unless the contrary is proved, there is a presumption for the
existence of sovereignty in the meantime. For the reasons given above, no
presumptions of this kind are to be applied in international arbitrations,
except under express stipulation. It remains for the Tribunal to decide
whether or not it is satisfied of the continuous existence of sovereignty, on
the ground of evidence as to its display at more or less long intervals.

There is a considerable gap in the documentary evidence laid before the
Tribunal by the Netherlands Government, as far as concerns not the vassal
State of Tabukan in general, but Palmas (or Miangas) in particular. There
is however no reason to suppose, when the Resident van Delden. in a report
of 1825, mentioned the island "Melangis" as belonging to Tabukan, that
these relations has not existed between 1726 and 1825.

Van Delden's report, as well as later documents relating to the 19th cen-
tury, shows that Miangas was always considered by the Dutch authorities
as belonging to the Sangi and Talauer Isles and as being in a particular
connection with the Nanusa. An extensive report of the Resident of Men-
ado, dated August 12th, 1857, gives detailed statements about the adminis-
trative organisation, including the names of the villages (negorijen) and
districts or presidencies (djoegoeschappen) and the number and title and
names of the native officials. The island "Melangis" goes with the Nanusa,
but is distinct from the island "Nanoesa" (usually called Mehampi. after
the chief village) and Karaton; it is administered by one "radja". who at
that time was named Sasoeh. This report leaves no room for doubt as to
the legal situation of Melangis at that period, and is in conformity with the
territorial description given for Palmas (or Miangas) in the contracts of
1885 and 1899 already mentioned, and also with a table, dated Septem-
ber 15th. 1889. showing the whole system of administrative districts in the
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Talauer Islands which are dependencies of the native principalities of the
Sangi Isles.

It would however seem that before 1895 the direct relations between the
island and the colonial administration were very loose. In a report on a
visit paid to the island in November 1895 by the Resident of Menado, it is
stated that, according to the natives, no ship had ever before that time
visited the island, and that no European had ever been there; the Resident
himself was of opinion that he was the first colonial official who went to
Palmas (or Miangas) ; also the commander of H.M.S. Edi, who patrolled
the Celebes Sea in 1898, mentions that "in man's memory a steamer had
never been at Miangas". The documents relating to the time before 1895
are indeed scanty, but they are not entirely lacking. A series of statements
made by certain natives, chiefs and others, mosdy of good age, whose mem-
ories went back far beyond 1906—at least to 1870— have been laid by the
Netherlands Government before the Tribunal, two of them also in the native
language used by the witnesses. It would seem to result from diese deposi-
tions that the people of Miangas used to send yearly presents (pahawoea) to
the radja of Taruna as token of their submission; even details about the
distribution of the tribute to be collected are given. On the other hand the
radja of Taruna was under the obligation to give assistance to the bland in
case of distress. A deposition made by a Dutch civil officer gives the list
of 8 headmen who had been instituted either by the radja of Tabukan
(probably Taruna) or by the Resident of Menado at Miangas until 1917.

Whatever may be the value of such depositions made all since 1924, they
are at least in part supported by documentary evidence. Thus the list of
headmen is confirmed as concerns the nomination of Timpala by a decree
signed on September 15^, 1889, by the Resident of Menado. The most
important fact is however the existence of documentary evidence as to the
taxation of the people of Miangas by the Dutch authorities. Whilst in
earlier times the tribute was paid in mats, rice and other objects, it was, in
conformity with the contract with Taruna of 1885, replaced by a capitation
tax, to be paid in money (one florin for each native man above 18 years).
A table has been produced by the Netherlands Government which contains
for all the dependencies of the Sangi States situated in the Talauer Islands
the number of taxpayers and the amount to be paid. There "Menagasa"
ranks as a part of the "Djoegoeschap" (Presidency) of the Nanusa under the
dependencies of Taruna, with 88 "Hassilplichtigen" (taxpayers), paying
each Fl. 1.—.

It further results from a report of the Contrôleur of Taruna dated
November 17*1», 1896, that the people of "Melangis" paid their tax by selling
products on the larger islands and ihus getting the money with which the
new tax was to be paid. The effective payment of the tax is likewise con-
firmed by the commander of H.M.S. Edi in a report dated June 18th,
1898.

The report of the Contrôleur of Taruna referred to mentions the fact that
on November 4th, 1896, a coat of arms was'handed to the "Kapitein-laoet"
(administrative head) of "Melangis", just as two days before, the same act
had taken place at Karaton (Karatong), an island of the Nanusa. The
report mentions that in both cases the native authorities were informed as to
the meaning of this act. The distribution of coats of arms and flags as signs
of sovereignty is regulated by instructions sanctioned by the Crown in 1843.
The coats of arms placed at Miangas in 1896 were found in good state by
H.M.S. Edi in 1898. The existence of a "vlaggestok" on the island is

55
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proved by sketches made in 1895 and 1898 by officers of the Dutch ships
Raaf and Edi.

The orders given, May 13th, 1898, to H.M.S. Edi which was to be
stationed in the seas of North-East Celebes and Ternate leave no doubt that
the task of the said vessel was to patrol these coasts and the Sangi and
Talauer Islands, and, "if necessary, to make respected the rules for the
maintenance of strict neutrality". The log-book of the ship proves that
H.M.S. Edi twice visited Palmas (or Miangas) during the war, in June
and in September 1898.

As regards the 20th century, it is to be observed that events subsequent to
1906 must in any case be ruled out, in accordance both with the general
principles of arbitral procedure between States and with the understanding
arrived at between the Parties in the note of the Department of State,
dated January 25 th, 1915, and the note of the Netherlands Minister at
Washington, dated May 29^, 1915. The events falling between the Treaty
of Paris, December 10*, 1898, and the rise of the present dispute in 1906,
cannot in themselves serve to indicate the legal situation of the island at the
critical moment when the cession of the Philippines by Spain took place.
They are however indirectly of a certain interest, owing to the light they
might throw on the period immediately preceding. It is to be noted in the
first place that there is no essential difference between the relations between
the Dutch authorities and the island of Palmas (or Miangas) before and
after the Treaty of Paris. There cannot therefore be any question of ruling
out the events of the period 1899-1906 as possibly being influenced by the
existence of the said Treaty. The contract with Kandahar-Taruna of 1899
runs on the same lines as the preceding contract of 1885 with Taruna, and
was in preparation already before 1898. The system of taxation, as shown
by the table of the years 1904 and 1905, is the same as that instituted in 1895.
The headman Timpala, instituted in 1889, was replaced by a new man only
in 1917.

The assistance given in the island after the typhoon of October 1904,
though in itself not necessarily a display of State functions, was considered
as such—as is shown by the report of the Resident of Menado, dated
December 31st, 1904—that the island "Miangis", which was particularly
damaged, could only get the indispensable help through Government assist-
ance ("van Gouvernementswege"). Reference may also be made to a
relation which seems to have existed already in former times between the
tribute paid by the islanders to the Sangi radjas and the assistance to be
given to them in time of distress by the larger islands with their greater
resources.

V.

The conclusions to be derived from the above examination of the
arguments of the Parties are the following :

The claim of the United States to sovereignty over the Island of Palmas
(or Miangas) is derived from Spain by way of cession under the Treaty of
Paris. The latter Treaty, though it comprises the island in dispute within
the limits of cession, and in spite of the absence of any reserves or protest
by the Netherlands as to these limits, has not created in favour of the United
States any title of sovereignty such as was not already vested in Spain. The
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essential point is therefore to decide whether Spain had sovereignty over
Palmas (or Miangas) at the time of the coming into force of the Treaty of
Paris.

The United States base their claim on the titles of discovery, of recogni-
tion by treaty and of contiguity, i.e. titles relating to acts or circumstances
leading to the acquisition of sovereignty; they have however not established
the fact that sovereignty so acquired was effectively displayed at any time.

The Netherlands on the contrary found their claim to sovereignty essen-
tially on the title of peaceful and continuous display of State authority over
the island. Since this title would in international law prevail over a tide of
acquisition of sovereignty not followed by actual display of State authority,
it is necessary to ascertain in the first place, whether the contention of the
Netherlands is sufficiently established by evidence, and, if so, for what period
of time.

In the opinion of the Arbitrator the Netherlands have succeeded in
establishing the following facts:

a. The Island of Palmas (or Miangas) is identical with an island desig-
nated by this or a similar name, which has formed, at least since 1700, suc-
cessively a part of two of the native States of the Island of Sangi (Talautse
Isles).

b. These native States were from 1677 onwards connected with the East
India Company, and thereby with ihe Netherlands, by contracts of suzer-
ainty, which conferred upon the suzerain such powers as would justify his
considering the vassal State as a part of his territory.

c. Acts characteristic of State authority exercised either by the vassal
State or by the suzerain Power in regard precisely to the Island of Palmas
(or Miangas) have been established as occurring at different epochs between
1700 and 1898, as well as in the period between 1898 and 1906.

The acts of indirect or direct display of Netherlands sovereignty at
Palmas (or Miangas), especially in the 18th and early 19th centuries are not
numerous, and there are considerable gaps in the evidence of continuous
display. But apart from the consideration that the manifestations of sover-
eignty over a small and distant island, inhabited only by natives, cannot
be expected to be frequent, it is not necessary that the display of sovereignty
should go back to a very far distant period. It may suffice that such display
existed in 1898, and had already existed as continuous and peaceful before
that date long enough to enable any Power who might have considered her-
self as possessing sovereignty over the island, or having a claim to sover-
eignty, to have, according to local conditions, a reasonable possibility for
ascertaining the existence of a state of things contrary to her real or alleged
rights.

It is not necessary that the display of sovereignty should be established as
having begun at a precise epoch; it suffices that it had existed at the critical
period preceding the year 1898. It is quite natural that the establishment
of sovereignty may be the outcome of a slow evolution, of a progressive
intensification of State control. This is particularly the case, if sovereignty
is acquired by the establishment of the suzerainty of a colonial Power over
a native State, and in regard to outlying possessions of such a vassal State.

Now the evidence relating to the period after the middle of the 19* cen-
tury makes it clear that the Netherlands Indian Government considered the
island distinctly as a part of its possessions and that, in the years immedi-
ately preceding 1898, an intensification of display of sovereignty took place.
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Since the moment when the Spaniards, in withdrawing from the Moluc-
cas in 1666, made express reservations as to the maintenance of their sover-
eign rights, up to the contestation made by the United States in 1906, no
contestation or other action whatever or protest against the exercise of terri-
torial rights by the Netherlands over the Talautse (Sangi) Isles and their
dependencies (Miangas included) has been recorded. The peaceful char-
acter of the display of Netherlands sovereignty for the entire period to which
the evidence concerning acts of display relates (1700-1906) must be admitted.

There is moreover no evidence which would establish any act of display of
sovereignty over the island by Spain or another Power, such as might coun-
ter-balance or annihilate the manifestations of Netherlands sovereignty.
As to third Powers, the evidence submitted to the Tribunal does not disclose
any trace of such action, at least from the middle of the 17*1» century onwards.
These circumstances, together with the absence of any evidence of a conflict
between Spanish and Netherlands authorities during more than two cen-
turies as regards Palmas (or Miangas), are an indirect proof of the exclusive
display of Netherlands sovereignty.

This being so, it remains to be considered first whether the display of State
authority might not be legally defective and therefore unable to create a
valid title of sovereignty, and secondly whether the United States may not
put forward a better title to that of the Netherlands.

As to the conditions of acquisition of sovereignty by way of continuous
and peaceful display of State authority (so-called prescription), some of
which have been discussed in the United States Counter-Memorandum, the
following must be said:

The display has been open and public, that is to say that it was in con-
formity with usages as to exercise of sovereignty over colonial States. A
clandestine exercise of State authority over an inhabited territory during a
considerable length of time would seem to be impossible. An obligation for
the Netherlands to notify to other Powers the establishment of suzerainty
over the Sangi States or of the display of sovereignty in these territories did
not exist.

Such notification, like any other formal act, can only be the condition of
legality as a consequence of an explicit rule of law. A rule of this kind
adopted by the Powers in 1885 for the African continent does not apply de
piano to other regions, and thus the contract with Taruna of 1885, or with
Kandahar-Taruna of 1889, even if they were to be considered as the first
assertions of sovereignty over Palmas (or Miangas) would not be subject to
the rule of notification.

There can further be no doubt that the Netherlands exercised the State
authority over the Sangi States as sovereign in their own right, not under a
derived or precarious title.

Finally it is to be observed that the question whether the establishment of
the Dutch on the Talautse Isles (Sangi) in 1677 was a violation of the
Treaty of Miinster and whether this circumstance might have prevented
the acquisition of sovereignty even by means of prolonged exercise of State
authority, need not be examined, since the Treaty of Utrecht recognized
the state of things existing in 1714 and therefore the suzerain right of the
Netherlands over Tabukan and Miangas.

The conditions of acquisition of sovereignty by the Netherlands are there-
fore to be considered as fulfilled. It remains now to be seen whether the
United States as successors of Spain are in a position to bring forward an
equivalent or stronger title. This is to be answered in the negative.
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The title of discovery, if it had not been already disposed of by the Treaties
of Munster and Utrecht would, under the most favourable and most extensive
interpretation, exist only as an inchoate title, as a claim to establish sover-
eignty by effective occupation. An inchoate title however cannot prevail
over a definite title founded on continuous and peaceful display of sover-
eignty.

The title of contiguity, understood as a basis of territorial sovereignty, has
no foundation in international law.

The title of recognition by treaty does not apply, because even if the Sangi
States, with the dependency of Miangas, are to be considered as "held and
possessed" by Spain in 1648, the rights of Spain to be derived from the
Treaty of Munster would have been superseded by those which were acquired
by the Treaty of Utrecht. Now if there is evidence of a state of possession
in 1714 concerning the island of Palmas (or Miangas), such evidence is
exclusively in favour of the Netherlands. But even if the Treaty of Utrecht
could not be taken into consideration, the acquiescence of Spain in the
situation created after 1677 would deprive her and her successors of the
possibility of still invoking conventional rights at the present time.

The Netherlands tide of sovereignty, acquired by continuous and peaceful
display of State authority during a long period of time going probably back
beyond the year 1700, therefore holds good.

The same conclusion would be reached, if, for argument's sake, it were
admitted that the evidence laid before die Tribunal in conformity with the
rules governing the present procedure did not—as it is submitted by the
United States—suffice to establish continuous and peaceful display of sover-
eignty over the Island of Palmas (or Miangas). In this case no Party
would have established its claims to sovereignty over the Island and the
decision of the Arbitrator would have to be founded on the relative strength
of the titles invoked by each Party.

A solution on this ground would be necessary under the Special Agree-
ment. The terms adopted by die Parties in order to determine the point to
be decided by the Arbitrator (Article I) presuppose for the present case that
die Island of Palmas (or Miangas) can belong only either to the United
States or to die Netherlands, and must form in its entirety a part of the
territory either of the one or of the other of these two Powers, Parties to the
dispute. For since, according to the terms of its Preamble, the Agreement
of January 23rd, 1925, has for object to "terminate" the dispute, it is the
evident will of the Parties that the arbitral award shall not conclude by a
"non liquet", but shall in any event decide that the island forms a part of the
territory of one or the other of two litigant Powers.

The possibility for the Arbitrator to found his decision on the reladve
strength of the tides invoked on either side must have been envisaged by the
Parties to the Special Agreement, because it was to be foreseen that the
evidence produced as regards sovereignty over a territory in the circum-
stances of the island in dispute might prove not to be sufficient to lead to a
clear conclusion as to the existence of sovereignty.

For the reasons given above, no presumption in favour of Spanish sov-
ereignty can be based in international law on the titles invoked by the
United States as successors of Spain. Therefore, there would not be suffi-
cient grounds for deciding the case in favour of the United States, even if it
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were admitted, in accordance with their submission, that the evidence
produced by the Netherlands in support of their claim either does not relate
to the Island in dispute or does not suffice to establish a continuous display
of State authority over the island. For, in any case, the exercise of some
acts of State authority and the existence of external signs of sovereignty, e.g.
flags and coat of arms, has been proved by the Netherlands, even if the
Arbitrator were to retain only such evidence as can, in view of the trust-
worthy and sufficiently accurate nautical observations given to support it,
concern solely the island of Palmas (or Miangas), namely that relating to
the visits of the steamer Raaf in 1895, of H.M.S. Edi in 1898 and of
General Wood in 1906.

These facts at least constitute a beginning of establishment of sovereignty
by continuous and peaceful display of State authority, or a commencement
of occupation of an island not yet forming a part of the territory of a State;
and such a state of things would create in favour of the Netherlands an
inchoate title for completing the conditions of sovereignty. Such inchoate
title, based on display of State authority, would, in the opinion of the Ar-
bitrator, prevail over an inchoate title derived from discovery, especially if
this latter title has been left for a very long time without completion by
occupation; and it would equally prevail over any claim which, in equity,
might be deduced from the notion of contiguity. International law, like
law in general, has the object of assuring the coexistence of different interests
which are worthy of legal protection. If, as in the present instance, only
one of two conflicting interests is to prevail, because sovereignty can be
attributed to but one of the Parties, the interest which involves the main-
tenance of a state of things having offered at the critical time to the inhabi-
tants of the disputed territory and to other States a certain guarantee for
the respect of their rights ought, in doubt, to prevail over an interest which—
supposing it to be recognized in international law—has not yet received
any concrete form of development.

Supposing that, at the time of the coming into force of the Treaty of
Paris, the Island of Palmas (or Miangas) did not form part of the territory
of any State, Spain would have been able to cede only the rights which she
might possibly derive from discovery or contiguity. On the other hand, the
inchoate title of the Netherlands could not have been modified by a treaty
concluded between third Powers; and such a treaty could not have impressed
the character of illegality on any act undertaken by the Netherlands with a
view to completing their inchoate title—at least as long as no dispute on
the matter had arisen, i.e. until 1906.

Now it appears from the report on the visit of General Wood to Palmas
(or Miangas), on January 216t, 1906, that the establishment of Netherlands
authority, attested also by external signs of sovereignty, had already reached
such a degree of development, that the importance of maintaining this
state of things ought to be considered as prevailing over a claim possibly
based either on discovery in very distant times and unsupported by occu-
pation, or on mere geographical position.

This is the conclusion reached on the ground of the relative strength of
the titles invoked by each Party, and founded exclusively on a limited part
of the evidence concerning the epoch immediately preceding the rise of
the dispute.

This same conclusion must impose itself with still greater force if there be
taken into consideration—as the Arbitrator considers should be done—all
the evidence which tends to show that there were unchallenged acts of
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peaceful display of Netherlands sovereignty in the period from 1700 to 1906,
and which—as has been stated above—may be regarded as sufficiently
proving the existence of Netherlands sovereignty.

For these reasons the Arbitrator, in conformity with Article I of the
Special Agreement of January 23rd; [925, decides that: The Island of.Palmas
(or Miangas) forms in its entirety a part of Netherlands territory.

Done at The Hague, this fourth day of April 1928.

MAX HUBER, Arbitrator.

MICHIELS VAN VERDUYNEN, Secretary General.
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Canadian company.—Smelter operated in Canada.—Fumes.—Damages
caused on United States territory.—Recourse to arbitration.—Date of
damages.—Evidence.—Cause.—Effect.—Indirect and remote damage.—
Violation of Sovereignty.—Interpretation of Special Agreement as to
scope.—Preliminary correspondence.—Interest.—Future régime applic-
able.—Appointment of technical consultants.—Law applicable.—National
law.—Matters of procedure.—Convention, Article IV.—Reference to
American law.—Provisional decision.—Certain questions finally settled.—
Res judicata.—Error in law.—Admissibility of revision.—Powers of tribunal.
—Discovery of new facts.—Denial.—Costs of investigation.—Claim for
indemnity.—Such costs no part of damage.—Claim for request to stop the
nuisance.—Law applicable.—Coincidence of national and international
laws.—Responsibility of States.—Air and water pollution.—Protection of
sovereignty.—Institution of régime to prevent future damages.—Indemnity
or compensation on account of decision or decisions rendered.
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Special agreement.

CONVENTION FOR SETTLEMENT OF DIFFICULTIES ARISING FROM OPERATION OF

SMELTER AT TRAIL, B.C. 1

Signed at Ottawa, April 15, 1935; ratifications exchanged Aug. 3, 1935

The President of the United States of America, and His Majesty the King
of Great Britain, Ireland and the British dominions beyond the Seas,
Emperor of India, in respect of the Dominion of Canada,

Considering that the Government of the United States has complained to
the Government of Canada that fumes discharged from the smelter of the
Consolidated Mining and Smelting Company at Trail, British Columbia,
have been causing damage in the State of Washington, and

Considering further that the International Joint Commission, established
pursuant to the Boundary Waters Treaty of 1909, investigated problems arising
from the operation of the smelter at Trail and rendered a report and
recommendations thereon, dated February 28, 1931, and

Recognizing the desirability and necessity of effecting a permanent settle-
ment,

Have decided to conclude a convention for the purposes aforesaid, and to
that end have named as their respective plenipotentiaries:

The President of the United States of America :
PIERRE DE L. BOAL, Chargé d'Affaires ad interim of the United States

of America at Ottawa;
His Majesty the King of Great Britain, Ireland and the British dominions

beyond the Seas, Emperor of India, for the Dominion of Canada :
The Right Honorable RICHARD BEDFORD BENNETT, Prime Minister,

President of the Privy Council and Secretary of State for External
Affairs ;

Who, after having communicated to each other their full powers, found
in good and due form, have agreed upon the following Articles :

ARTICLE I.

The Government of Canada will cause to be paid to the Secretary of State
of the United States, to be deposited in the United States Treasury, within
three months after ratifications of this convention have been exchanged, the
sum of three hundred and fifty thousand dollars, United States currency, in
payment of all damage which occurred in the United States, prior to the first
day of January, 1932, as a result of the operation of the Trail Smelter.

ARTICLE II.

The Governments of the United States and of Canada, hereinafter referred
to as "the Governments", mutually agree to constitute a tribunal hereinafter
referred to as "the Tribunal", for the purpose of deciding the questions

1 U. S. Treaty Series No. 893.
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referred to it under the provisions of Article III. The Tribunal shall consist
of a chairman and two national members.

The chairman shall be a jurist of repute who is neither a British subject nor
a citizen of the United States. He shall be chosen by the Governments, or,
in the event of failure to reach agreement within nine months after the ex-
change of ratifications of this convention, by the President of the Permanent
Administrative Council of the Permanent Court of Arbitration at The Hague
described in Article 49 of the Convention for the Pacific Settlement of Inter-
national Disputes concluded at The Hague on October 18, 1907.

The two national members shall be jurists of repute who have not been
associated, directly or indirectly, in the present controversy. One member
shall be chosen by each of the Governments.

The Governments may each designate a scientist to assist the Tribunal.

ARTICLE III.

The Tribunal shall finally decide the questions, hereinafter referred to as
"the Questions", set forth hereunder, namely:

( 1 ) Whether damage caused by the Trail Smelter in the State of Washington
has occurred since the first day of January, 1932, and, if so, what indem-
nity should be paid therefor?

(2) In the event of the answer to the first part of the preceding Question
being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the
future and, if so, to what extent?

(3) In the light of the answer to the preceding Question, what measures or
régime, if any, should be adopted or maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding Questions?

ARTICLE IV.

The Tribunal shall apply the law and practice followed in dealing with
cognate questions in the United States of America as well as international law
and practice, and shall give consideration to the desire of the high contracting
parties to reach a solution just to all parties concerned.

ARTICLE V.

The procedure in this adjudication shall be as follows :
1. Within nine months from the date of the exchange of ratifications of this

agreement, the Agent for the Government of the United States shall present
to the Agent for the Government of Canada a statement of the facts, together
with the supporting evidence, on which the Government of the United States
rests its complaint and petition.

2. Within a like period of nine months from the date on which this agree-
ment becomes effective, as aforesaid, the Agent for the Government of Canada
shall present to the Agent for the Government of the United States a statement
of the facts, together with the supporting evidence, relied upon by the Govern-
ment of Canada.

3. Within six months from the date on which the exchange of statements
and evidence provided for in paragraphs 1 and 2 of this article has been com-
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pleted, each Agent shall present in the manner prescribed by paragraphs 1 and
2 an answer to the statement of the- other with any additional evidence and
such argument as he may desire to submit.

ARTICLE VI.

When the development of the record is completed in accordance with Arti-
cle V hereof the Governments shall forthwith cause to be forwarded to each
member of the Tribunal a complete set of the statements, answers, evidence
and arguments presented by their respective Agents to each other.

ARTICLE VII.

After the delivery of the record to the members of the Tribunal in accordance
with Article VI the Tribunal shall convene at a time and place to be agreed
upon by the two Governments for the purpose of deciding upon such further
procedure as it may be deemed necessary to take. In determining upon such
further procedure and arranging subsequent meetings, the Tribunal will con-
sidei the individual or joint requests of the Agents of the two Governments.

ARTICLE VIII.

The Tribunal shall hear such representations and shall receive and consider
such evidence, oral or documentary, as may be presented by the Governments
or by interested parties, and for that purpose shall have power to administer
oaths. The Tribunal shall have aulhority to make such investigations as it
may deem necessary and expedient, consistent with other provisions of this
convention.

ARTICLE IX.

The Chairman shall preside at all hearings and other meetings of the
Tribunal and shall rule upon all questions of evidence and procedure.
In reaching a final determination of each or any of the Questions, the
Chairman and the two members shall each have one vote, and, in the
event of difference, the opinion of the majority shall prevail, and the dissent
of the Chairman or member, as the case may be, shall be recorded. In the
event that no two members of the Tribunal agree on a question, the Chairman
shall make the decision.

ARTICLE X.

The Tribunal, in determining the first question and in deciding upon the
indemnity, if any, which should be paid in respect to the years 1932 and 1933,
shall give due regard to the results of investigations and inquiries made in
subsequent years.

Investigators, whether appointed by or on behalf of the Governments, either
jointly or severally, or the Tribunal, shall be permitted at all reasonable times
to enter and view and carry on investigations upon any of the properties upon
which damage is claimed to have occurred or to be occurring, and their reports
may, either jointly or severally, be submitted to and received by the Tribunal
for the purpose of enabling the Tribunal to decide upon any of the Questions

120
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ARTICLE XI.

The Tribunal shall report to the Governments its final decisions, together
with the reasons on which they are based, as soon as it has reached its conclu-
sions in respect to the Questions, and within a period of three months after the
conclusions of proceedings. Proceedings shall be deemed to have been con-
cluded when the Agents of the two Governments jointly inform the Tribunal
that they have nothing additional to present. Such period may be extended
by agreement of the two Governments.

Upon receiving such report, the Governments may make arrangements for
the disposition of claims for indemnity for damage, if any, which may occur
subsequently to the period of time covered by such report.

ARTICLE XII.

The Governments undertake to take such action as may be necessary in
order to ensure due performance of the obligations undertaken hereunder, in
compliance with the decision of the Tribunal.

ARTICLE XIII.

Each Government shall pay the expenses of the presentation and conduct of
its case before the Tribunal and the expenses of its national member and
scientific assistant.

All other expenses, which by their nature are a charge on both Governments,
including the honorarium of the neutral member of the Tribunal, shall be
borne by the two Governments in equal moieties.

ARTICLE XIV.

This agreement shall be ratified in accordance with the constitutional forms
of the contracting parties and shall take effect immediately upon the exchange
of ratifications, which shall take place at Ottawa as soon as possible.

IN WITNESS WHEREOF, the respective plenipotentiaries have signed this con-
vention and have hereunto affixed their seals.

Done in duplicate at Ottawa this fifteenth day of April, in the year of our
Lord, one thousand, nine hundred and thirty-five.

[seal] PIERRE DE L. BOAL.

[seal] R. B. BENNETT.
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TRAIL SMELTER ARBITRAL TRIBUNAL.

DECISION

REPORTED ON APRIL 16, 1938, TO THE GOVERNMENT OF THE UNITED STATES OF
AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA UNDER THE

CONVENTION SIGNED APRIL 15, 1935.

This Tribunal is constituted under, and its powers are derived from and
limited by, the Convention between the United States of America and the
Dominion of Canada signed at Ottawa, April 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, August 3, 1935 (herein-
after termed "the Convention").

By Article II of the Convention, each Government was to choose one member
of the Tribunal, "a jurist of repute", and the two Governments were to choose
jointly a Chairman who should be a "jurist of repute and neither a British
subject nor a citizen of the United States".

The members of the Tribunal were chosen as follows: by the United States
of America, Charles Warren of Massachusetts ; by the Dominion of Canada,
Robert A. E. Greenshields of the Province of Quebec; by the two Governments
jointly, Jan Frans Hostie of Belgium.

Article II, paragraph 4, of the Convention provided that "the Governments
may each designate a scientist to assist the Tribunal"; and scientists were
designated as follows: by the United States of America, Reginald S. Dean of
Missouri; and by the Dominion of Canada, Robert E. Swain of California.
The Tribunal desires to record its appreciation of the valuable assistance
received by it from these scientists.

The duty imposed upon the Tribunal by the Convention was to "finally
decide" the following questions:

(1) Whether damage caused by the Trail Smelter in the State of Washing-
ton has occurred since the fiist day of January, 1932, and, if so, what
indemnity should be paid therefor?

(2) In the event of the answer to the first part of the preceding question
being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the future
and, if so, to what extent?

(3) In the light of the answer to the preceding question, what measures or
régime, if any, should be adopted or maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding questions?
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The Tribunal met in Washington, in the District of Columbia, on June 21,
22, 1937, for organization, adoption of rules of procedure and hearing of
preliminary statements. From July 1 to July 6, it travelled over and inspected
the area involved in the controversy in the northern part of Stevens County
in the State of Washington and it also inspected the smelter plant of the Con-
solidated Mining and Smelting Company of Canada, Limited, at Trail in
British Columbia. It held sessions for the reception and consideration of such
evidence, oral and documentary, as was presented by the Governments or by
interested parties, as provided in Article VIII, in Spokane in the State of
Washington, from July 7 to July 29, 1937; in Washington, in the District
of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, in the Province of
Ontario, from August 23 to September 18, 1937; and it heard arguments
of counsel in Ottawa from October 12 to October 19, 1937.

On January 2, 1938, the Agents of the two Governments jointly informed
the Tribunal that they had nothing additional to present. Under the pro-
visions of Article XI of the Convention, it then became the duty of the Tribunal
"to report to the Governments its final decisions . . . . and within a period of
three months after the conclusion of the proceedings", i.e., on April 2, 1938"

After long consideration of the voluminous typewritten and printed record
and of the transcript of evidence presented at the hearings, the Tribunal
formally notified the Agents of the two Governments that, in its opinion,
unless the time limit should be extended, the Tribunal would be forced to
give a permanent decision on April 2, 1938, on the basis of data which it con-
sidered inadequate and unsatisfactory. Acting on the recommendation of the
Tribunal and under the provisions of Article XI authorizing such extension,
the two Governments by agreement extended the time for the report of final
decision of the Tribunal to three months from October 1, 1940.

The Tribunal is prepared now to decide finally Question No. 1, propounded
to it in Article III of the Convention; and it hereby reports its final decision
on Question No. 1, its temporary decision on Questions No. 2 and No. 3, and
provides for a temporary régime thereunder and for a final decision on these
questions and on Question No. 4, within three months from October 1, 1940.

Wherever, in this decision, the Tribunal has referred to decisions of American
courts or has followed American law, it has acted pursuant to Article IV as
follows: "The Tribunal shall apply the law and practice followed in dealing
with cognate questions in the United States of America . . . ."

In all the consideration which the Tribunal has given to the problems
presented to it, and in all the conclusions which it has reached, it has been
guided by that primary purpose of the Convention expressed in the words of
Article IV, that the Tribunal "shall give consideration to the desire of the high
contracting parties to reach a solution just to all parties concerned", and further
expressed in the opening paragraph of the Convention as to the "desirability
and necessity of effecting a permanent settlement" of the controversy.

The controversy is between two Governments involving damage occurring
in the territory of one of them (the United States of America) and alleged to be
due to an agency situated in the territory of the other (the Dominion
of Canada), for which damage the latter has assumed by the Convention
an international responsibility. In this controversy, the Tribunal is not
sitting to pass upon claims presented by individuals or on behalf of
one or more individuals by their Government, although individuals may
come within the meaning of "parties concerned", in Article IV and of
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"interested parties", in Article VIII of the Convention and although the
damage suffered by individuals may, in part, "afford a convenient scale for
the calculation of the reparation due to the State" (see Jugdment No. 13,
Permanent Court of International Justice, Series A, No. 17, pp. 27, 28).

PART ONE.

By way of introduction to the Tribunal's decision, a brief statement, in
general terms, of the topographic and climatic conditions and economic
history of the locality involved in the controversy may be useful.

The Columbia River has its source in the Dominion of Canada. At a
place in British Columbia named Trail, it flows past a smelter located in a
gorge, where zinc and lead are smelted in large quantities. From Trail,
its course is easterly and then it swings in a long curve to the International
Boundary Line, at which point il is running in a southwesterly direction;
and its course south of the boundary continues in that general direction.
The distance from Trail to the boundary line is about seven miles as the
crow flies or about eleven miles, following the course of the river (and pos-
sibly a slightly shorter distance by following the contour of the valley). At
Trail and continuing down to the boundary and for a considerable distance
below the boundary, mountains rise on either side of the river in slopes of
various angles to heights ranging from 3,000 to 4,500 feet above sea-level,
or between 1,500 to 3,000 feet above the river. The width of the valley
proper is between one and two miles. On both sides of the river are a
series of bench lands at various heights.

More or less half way between Trail and the boundary is a place, on the
east side of the river, known as Columbia Gardens; at the boundary on the
American side of the line and on the east side of the river, is a place known
as Boundary; and four or five miles south of the boundary on the east bank
of ihe river is a farm named after ils owner, Stroh farm. These three places
are specially noted since they are the locations of automatic sulphur dioxide
recorders installed by one or other of the Governments. The town of North-
port is located on the east bank of the river, about nineteen miles from Trail
by the river, and about thirteen miles as the crow flies, and automatic
sulphur dioxide recorders have been installed here and at a point on the west
bank northerly of Northport. It is to be noted that mountains extending
more or less in an easterly and westerly direction rise to the south between
Trail and the boundary.

Various creeks are tributary to the river in the region of Northport. as
follows: Deep Creek flowing from southwest to northwest and entering the
river slightly north of Northport; opposite Deep Creek and entering on the
west side of the river and flowing from the northwest, Sheep Creek; north
of Sheep Creek on the west side, Nigger Creek; south of Sheep Creek on
the west side, Squaw Creek; south of Northport, on the east side, flowing
from the southeast, Onion Creek.

About eight miles south of Northport, following the river, is the town of
Marble; and about seventeen miles, the town of Bossburg. Three miles
south of Bossburg is the town of Evans; and about nine miles, the town of
Marcus. South of Marcus and about forty-one miles from the boundary
line is the town of Kettle Falls which, in general, may be stated to be the
southern limit of the area as to which evidence was presented. All the
above towns are small in population and in area.



1914 U.S.A./CANADA (TRAIL SMEI.TER ARBITRATION)

At Marble and to the south, various other creeks enter the river from the
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile
Creek.

Up all the creeks above mentioned, there extend tributary valleys, differ-
ing in size.

While, as stated above, the width of the valley proper of the river is from
one to two miles, the width of the valley measured at an altitude of 3,000
feet above sea-level, is approximately three miles at Trail, two and one-half
miles at Boundary, four miles above Northport, three and one-half miles
at Marble. Near Bossburg and southward the valley at the same altitude
broadens out considerably.

As to climatic conditions, it may be stated that the region is, in general,
a dry one though not whai is termed "arid". The average annual precipita-
tion at Northport from 1923 to 1936 inclusive averaged slightly below
seventeen inches. It varied from a minimum of 9.60 inches in 1929 to a
maximum of 26.04 inches in 1927. The average crop-year precipitation over
the same period is slightly over sixteen inches, with a variation from a
minimum of 10.10 inches in 1929 to a maximum of 24.01 in 1927. The
rainfall in the growing-season months of April, May and June at Northport,
has been in 1932, 5.43 inches; in 1933, 3.03 inches; in 1934, 2.74 inches;
in 1933, 2.02 inches; in 1929, 4.44 inches. The average snowfall was re-
ported in 1915 by United States Government agents as fifty-eight inches at
Northport. The average humidity varies with some regularity from day to
day. In June, 1937, at Northport, it had an average maximum of 74 per
cent at 5 a.m. and an average minimum of 26 per cent at 5 p.m.

The range of temperature in the different months as it appears from the
records of the years 1934, 1935, and 1936, at Northport was as follows: In
the months of November, December, January and February, the lowest
temperature was 1° (in January, 1936), and the highest was 60° (in Novem-
ber 1934); in the growing-season months of April, May, June and July, the
lowest temperature was 12° (in April, 1936), and the highest was 110° (in
July, 1934); in the remaining months of August, September, October and
March, the lowest temperature was 8° (in October, 1935), and the highest
was 102° (in August, 1934).

The direction of the surface wind is, in general, from the northeast down
the river valley, but this varies at different times of day and in different
seasons. The subject of winds is treated in detail in a later part of this
decision and need not be considered further at this point.

The history of what may be termed the economic development of the
area may be briefly stated as follows: Previous to 1892, there were few
settlers in this area, but homesteading and location of farms received an
impetus, particularly on the east side of the river, at the time when the con-
struction of the Spokane and Northern Railway was undertaken, which was
completed between the City of Spokane and Northport in 1892, and extended
to Nelson in British Columbia in 1893. In 1892, the town of Northport
was founded. The population of Noithport, according to the United
State: Census in 1900, was 787; in 1910, it was 476; in 1920, it was 906; and
in 1930. it was 391. The population of the area which may be termed, in
general, the "Northport Area", according to the United States Census in
1910, was 1,448; in 1920, it was 2,142; and in 1930, it was 1,121. The
population of this area as divided into the Census Precincts was as follows:
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1900 1910 1920 1930

Boundary 74 91 73 87
Northport 845 692 1,093 510
Nigger Creek 27 97 29
Frontier 103 71 22
Cummins 244 89
Doyle 187 280 195
Deep Creek 65 119 87 81
Flat Creek 52 126 137 71
Williams 71 103 60 37

(It is to be noted that the precincts immediately adjacent to the boundary
line were Frontier, Nigger Creek and Boundary; and that Frontier and
Nigger Creek Precincts are at the present time included in the Northport
Precinct.)

The area of all land in farms in the above precincts, according to the
United States Census of Agriculture in 1925 was 21,551 acres; in 1930,
28,641 acres; and in 1935, 24,772 acres. The area in crop land in 1925 was
3,474 acres ; in 1930, 4,285 acres ; and in 1933, 4,568 acres. The farm popu-
lation in 1925 was 496; in 1930, 603; and in 1935, 466.

In the precincts nearest the boundary line, viz-, Boundary and Northport
(including Frontier and Nigger Creek prior to 1935 Census), the area of
all land in farms in 1925 was 5,292 acres; in 1930, 8,040 acres; and in 1935,
5,666 acres. The area in crop land in 1925 was 798 acres; in 1930, 1,227
acres; and in 1935, 963 acres. The farm population in 1925 was 149; in
1930, 193; and in 1935, 145.

About the year 1896, there was established in Northport a business which
has been termed the "Breen Copper Smelter", operated by the LeRoi
Mining and Smelting Company, and later carried on by the Northport
Smelting and Refining Company which was chartered in 1901. This
business employed at times from five hundred to seven hundred men,
although, as compared with a modern smelter like the Trail Smelter, the
extent of its operations was small. The principal value of the ores smelted
by it was in copper, and the ores had a high sulphur content. For some
years, the somewhat primitive method of "heap roasting" was employed
which consisted of roasting the ore in open piles over woodfires, frequently
called in mining parlance, "stink piles". Later, this process was changed.
About seventy tons of sulphur were released per day. This Northport
Smelting and Refining Company intermittently continued operations
until 1908. From 1908 until 1915. its smelter lay idle. In March, 1916,
during the Great War, operation was resumed for the purpose of smelting
lead ore, and continued until March 5, 1921, when it ceased business and
its plant was dismantled. About 30 tons of sulphur per day were emitted
during this time. There is no doubt that damage was caused to some
extent over a more or less restricted area by the operation of this smelter
plant.

The record and evidence placed before the Tribunal does not disclose in
detail claims for damage on account of fumigations which were made
between 1896 and 1908, but it does appear that there was considerable
litigation in Stevens County courts based on such claims. It also appears
in evidence that prior to 1908, the company had purchased smoke easements
from sixteen owners of land in the vicinity covering 2,330 acres. It further
appears that from 1916 to 1921, claims for damages were made and suits
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were brought in the courts, and additional smoke easements were purchased
from thirty-four owners of land covering 5,556.7 acres. These various
smoke easements extended to lands lying four or five miles north and three
miles south and three miles east of Northport and on both sides of the river,
and they extended as far as the boundary line.

In addition to the smelting business, there have been intermittent mining
operations of lead and zinc in this locality, but they have not been a large
factor in adding to the population.

The most important industry in the area in the past has been the lumber
industry. It had its beginning with the building of the Spokane & Northern
Railway. Several saw mills were constructed and operated, largely for
the purpose of furnishing ties to the railway. In fact, the growing trees—
yellow pine, Douglas fir, larch, and cedar—were the most valuable asset to
be transformed into ready cash. In early days, the area was rather heavily
wooded, but the timber has largely disappeared and the lumber business is
now of small size. It appears from the record in 1929 that, within a radius
covering some thirty-five thousand acres surrounding Northport, fifteen
out of eighteen sawmills had been abandoned and only three of the small
type were in operation. The causes of this condition are in dispute. A
detailed description of the forest conditions is given in a later part of this
decision and need not be further discussed here.

As to agricultural conditions, it may be said that farming is carried
on in the valley and upon the benches and mountain slopes and in
the tributary valleys. The soils are of a light, sandy nature, relatively
low in organic matter, although in the tributary valleys the soil is more
loamy and fertile. In some localities, particularly on the slopes, natural
sub-irrigation affords sufficient moisture; but in other regions irrigation is
desirable in order to produce favorable results. In a report made by
Dr. F. C. Wyatt, head of the Soils Department of the University of Alberta,
in 1929, it is stated that "taken as a unit, the crop range of these soils is wide
and embraces the crops suited to the climate conditions. Under good cul-
tural operations, yields are good." At the same time, it must be noted that
a large portion of this area is not primarily suited to agriculture. In a report
of the United States Department of Agriculture, in 1913, it is stated that
"there is approximately one-third of the land in the Upper Columbia Basin
unsuited for agricultural purposes, either because it is too stony, too rough,
too steep, or a combination of these factors. To utilize this large proportion
of land and to meet the wood needs of an increasing population, the Upper
Columbia Basin is forced to consider seriously the problem of reforestation
and conservation." Much of the farming land, especially on the benches,
is land cleared from forest growth ; most of the farms contain from an eighth
to a quarter of a section (80-160 acres); and there are many smaller and
some larger farms.

In general, the crops gtown on the farms are alfalfa, timothy, clover, grain
cut green for hay, barley, oats, wheat, and a small amount of potatoes.
Wild hay is cut each year to some extent. The crops, in general, are grown
for feed rather than for sale, though there is a certain amount of wheat and
oats sold. Much of the soil is apparently well suited to the predominant
crop of alfalfa, which is usually cut at present twice a year (with a small third
crop on some farms). Much of the present alfalfa has been rooted for a
number of years.

Milch cattle are raised to a certain extent and they are grazed on the wild
grasses on the hills and mountains in the summer months, but the dairying
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business depends on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the winter months.

In early days, it was believed that, owing to soil and climatic conditions,
this locality was destined to become a fruit-growing region, and a few orchards
were planted. For several reasons, of which it is claimed that fumigation
is one, orchards have not thrived. In 1909-1910, the Upper Columbia
Company purchased two large tracts, comprising about ten thousand acres,
with the intention of developing the land for orchard purposes and selling
of timber in the meantime, and it established a large orchard of about
900 acres in the town of Marble. The project, as early as 1917, proved
a failure.

In 1896. a smelter was started undei American auspices near the locality
known as Trail. In 1906, the Consolidated Mining and Smelting Company
of Canada, Limited, obtained a charter of incorporation from the Canadian
authorities, and that company acquired the smelter plant at Trail as it then
existed. Since that time, the Canadian Company, without interruption,
has operated the Smelter, and from time to time has greatly added to the
plant until it has become one of the best and largest equipped smelting plants
on this continent. In 1925 and 1927, two stacks of the plant were erected
to 409 feet in height and the Smelter greatly increased its daily smelting of
zinc and lead ores. This increased product resulted in more sulphur
dioxide fumes and higher concentrations being emitted into the air; and it
is claimed by one Government (though denied by the other) that the added
height of the stacks increased the area of damage in the United States. In
1916, about 5,000 tons of sulphur per month were emitted; in 1924, about
4,700 tons; in 1926, about 9,000 tons—an amount which rose near to 10,000
tons per month in 1903. In other words, about 300-350 tons of sulphur
were being emitted daily in 1930. (It is to be noted that one ton of sulphur
is substantially the equivalent of two tons of sulphur dioxide or SOZ.)

From 1925, at least, to the end of 1931, damage occurred in the State of
Washington, resulting from the sulphur dioxide emitted from the Trail
Smelter.

As early as 1925 (and there is some evidence earlier) suggestions were
made to the Trail Smelter that damage was being done to property in the
northern part of Stevens County. The first formal complaint was made, in
1926, by one J. H. Stroh, whose f&rm (mentioned above) was located a few
miles south of the boundary line. He was followed by others, and the Smelter
Company took the matter up seriously and made a more or less thorough and
complete investigation. This investigation convinced the Trail Smelter
that damage had been and was being done, and it proceeded to negotiate
with the property owners who had made complaints or claims with a view
to settlement. Settlements were made with a number of farmers by the
payment to them of different amounts. This condition of affairs seems to
have lasted during a period of about two years. In June. 1928, the County
Commissioners of Stevens County adopted a resolution relative to the fumiga-
tions; and on August 25, 1928, there was brought into existence an associa-
tion known as the "Citizens' Protective Association". Due to the creation
of this association or to other causes, no settlements were made thereafter
between the Trail Smelter and individual claimants, as the articles of asso-
ciation contained a provision that "no member herein shall make any
settlement for damages sought to be secured herein, unless the written
consent of the majority of the Board of Directors shall have been first
obtained".
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It has been contended that either by virtue of the Constitution of the State
of Washington or of a statute of that State, the Trail Smelter (a Canadian
corporation) was unable to acquire ownership or smoke easements over
real estate, in the State of Washington, in any manner. In regard to this
statement, either as to the fact or as to the law, the Tribunal expresses no
opinion and makes no ruling.

The subject of fumigations and damage claimed to result from them was
first taken up officially by the Government of the United States in June, 1927,
in a communication from the Consul General of the United States at Ottawa,
addressed to the Government of the Dominion of Canada.

In December, 1927, the United States Government proposed to the
Canadian Government that problems growing out of the operation of the
Smelter at Trail should be referred to the International Joint Commission,
United States and Canada, for investigation and report, pursuant to Arti-
cle IX of the Convention of January 11, 1909, between the United States
and Great Britain. Following an extensive correspondence between the two
Governments, they joined in a reference of the matter to that Commission
under date of August 7, 1928. It may be noted that Article IX of the Con-
vention of January 11, 1909. provides that the high contracting parties might
agree that "any other question or matters of difference arising between them
involving the rights, obligations or interests of either in relation to the other,
or to the inhabitants of the other, along the common frontier between the
United States and the Dominion of Canada shall be referred from time to
time to the International Joint Commission for examination and report. . . .
Such reports shall not be regarded as decisions of the question or matters so
submitted either on the facts or on the law, and shall not, in any way, have
the character of an arbitral award."

The questions referred to the International Joint Commission were five in
number, the first two of which may be noted: First, the extent to which
property in the State of Washington has been damaged by fumes from
Smelter at Trail, B.C. ; second, the amount of indemnity which would
compensate United States interests in the State of Washington for past
damages.

The International Joint Commission sat at Northport to take evidence
and to hear interested parties in October, 1928; in Washington, D.C., in
April, 1929; at Nelson in British Columbia in November. 1929; and final
sittings were held in Washington, D.C, on January 22 and February 12,
1930. Witnesses were heard; reports of the investigations made by scien-
tists were put in evidence; counsel for both the United States and Canada
were heard, and briefs submitted; and the whole matter was taken under
advisement by the Commission. On February 28, 1931, the Report of the
Commission was signed and delivered to the proper authorities. The
report was unanimous and need not be considered in detail.

Paragraph 2 of the report, in part, reads as follows:
In view of the anticipated reduction in sulphur fumes discharged from

the Smelter at Trail during the present year, as hereinafter referred to,
the Commission therefore has deemed it advisable to determine the
amount of indemnity that will compensate United States interests in
respect of such fumes, up to and including the first day of January, 1932.
The Commission finds and determines that all past damages and all
damages up to and including the first day of January next, is the sum
of $350,000. Said sum, however, shall not include any damage
occurring after January 1, 1932.
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In paragraph 4 of the report, the Commission recommended a method
of indemnifying persons in Washington State for damage which might be
caused by operations of the Trail Smelter after the first of January. 1932,
as follows :

Upon the complaint of any persons claiming to have suffered damage
by the operations of the company after the first of January, 1932, it is
recommended by the Commission that in the event of any such claim
not being adjusted by the company within a reasonable time, the Gov-
ernments of the United States and Canada shall determine the amount
of such damage, if any, and the amount so fixed shall be paid by the
company forthwith.

This recommendation, apparently, did not commend itself to the interested
parties. In any event, it does not appear that any claims were made after
the first of January, 1932, as contemplated in paragraph 4 of the report.

In paragraph 5 of the report, ihe Commission recommended that the
Consolidated Mining and Smelting Company of Canada, Limited, should
proceed to erect and put in operation certain sulphuric acid units for the
purpose of reducing the amount of sulphur discharged from the stacks. It
appears, from the evidence in the present case, that the General Manager of
the company had made certain representations before the Commission as
to the intentions of the company in this respect. There is a conflict of
testimony as to the exact scope of these representations, but it is unnecessary
now to consider the matter further, since, whatever they were, the company
proceeded after 1930 to make certain changes and additions. With the
intention and purpose of lessening the sulphur contents in the smoke emis-
sions at the stacks, the following installations (amongst others) have been
made in the plant since 1931 ; three 112 tons sulphuric acid plants in 1931 ;
ammonia and ammonium sulphate plant in 1931; two units for reduction
and absorption of sulphur in the zinc smelter, in 1936 and 1937, and an
absorption plant for gases from the lead roasters in June, 1937. In addition,
in an attempt to lessen injurious fumigations, a new system of control over
the emission of fumes during the crop-growing season has been in operation,
particularly since May, 1934. It is to be noted that the chief sulphur
contents are in the gases from the lead smelter, but that there is still a certain
amount of sulphur content in the fumes from the zinc smelter. As a result
of the above, as well as of depressed business conditions, the tons of sulphur
emitted into the air from the plants fell from about 10,000 tons per month
in 1930 to about 7,200 tons in 1931, and to 3,400 tons in 1932. The emission
of sulphur rose in 1933 to 4,000 tons, and in 1934 to nearly 6,300 tons,
and in 1935 to 6,800 tons. In 1936, it fell to 5,600 tons; and in January
to July, 1937 inclusive, it was 4,750 tons.

Two years after the signing of the International Joint Commission's
Report of February 28, 1931, the United States Government on February 17,
1933, made representations to the Canadian Government that existing
conditions were entirely unsatisfactory and that damage was still occurring,
and diplomatic negotiations were renewed. Correspondence was exchanged
between the two countries, and although that correspondence has its
importance, it is sufficient here to say, that it resulted in the signing of the
present Convention.

Consideration of the terms of that Convention is given more in detail in
the later parts of the Tribunal's decision.
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PART TWO.

The first question under Article III of the Convention which the Tribunal
is required to decide is as follows:

(1) Whether damage caused by the Trail Smelter in the State of
Washington has occurred since the first day of January, 1932, and, if
so, what indemnity should be paid therefor.

In the determination of the first part of this question, the Tribunal has
been obliged to consider three points, viz-, the existence of injury, the cause of
the injury, and the damage due to the injury.

The Tribunal has interpreted the word "occurred" as applicable to
damage caused prior to January 1, 1932, in so far as the effect of the injury
made itself felt after that date. The words "Trail Smelter" are interpreted
as meaning the Consolidated Mining and Smelting Company of Canada,
Limited, its successors and assigns.

In considering the second part of the question as to indemnity, the Tri-
bunal has been mindful at all times of the principle of law which is set forth
by the United States courts in dealing with cognate questions, particularly
by the United States Supreme Court in Story Parchment Company v.
Paterson Parchment Paper Company (1931), 282 U. S. 555 as follows:
"Where the tort itself is of such a nature as to preclude the ascertainment
of the amount of damages with certainty, it would be a perversion of
fundamental principles of justice to deny all relief to the injured person,
and thereby relieve the wrongdoer from making any amend for his acts.
In such case, while the damages may not be determined by mere specu-
lation or guess, it will be enough if the evidence show the extent of the
damages as a matter of just and reasonable inference, although the result
be only approximate." (See also the decision of the Supreme Court of
Michigan in Allison v. Chandler, 11 Michigan 542, quoted with approval
by the United States Supreme Court, as follows: "But shall the injured
party in an action of tort, which may happen to furnish no element of
certainty, be allowed to recover no damages (or merely nominal), because
he cannot show the exact amount with certainty, though he is ready to
show, to the satisfaction of the jury, that he has suffered large damages by
the injury? Certainty, it is true, would thus be attained; but it would be the
certainty of injustice. . . . Juries are allowed to act upon probable and
inferential, as well as direct and positive proof.")

The Tribunal has first considered the items of indemnity claimed by the
United States in its Statement (p. 52) "on account of damage occurring
sincejanuary 1, 1932, covering: (a) Damages in respect of cleared land and
improvements thereon; (b) Damages in respect of uncleared land and
improvements thereon; (c) Damages in respect of livestock ; (d) Damages
in respect of property in the town of Northport; (g) Damages in respect
of business enterprises".

With respect to Item (a) and to Item (b). viz-, "Damages in respect of
cleared land and improvements thereon", and "Damages in respect of
uncleared land and improvements thereon", the Tribunal has reached the
conclusion that damage due to fumigations has been proved to have occurred
sincejanuary 1, 1932, and to the extent set forth hereafter.

Since the Tribunal has concluded that, on all the evidence, the existence
of injury has been proved, it becomes necessary to consider next the cause of
injury. This question resolves itself into two parts—first, the actual caus-
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ing factor, and second, the manner in which the causing factor has operated.
With reference to causation, the Tribunal desires to make the following
preliminary general observations, as to some of the evidence produced
before it.

(1) The very satisfactory data from the automatic sulphur dioxide record-
ers installed by each of the Governments, covering large portions of each
year from 1931 to 1937, have been of great value in this controversy. These
records have thrown much light upon the nature, the durations, and the
concentrations of the fumigations involved; and they will prove of scientific
value in any future controversy which may arise on the subject of fumiga-
tions.

(2) The experiments conducted by the United States at Wenatchee in
the State of Washington and by Canada at Summerland in British Columbia,
and the experiments conducted by scientists elsewhere, the results of which
have been testified to at length before the Tribunal, have been of value with
respect to the effects of sulphur dioxide fumigations on plant life and on the
yield of crops. While the Canadian experiments were more extensive than
the American, and were carried out under more satisfactory conditions, the
Tribunal feels that the number of experiments was still too limited to warrant
in all cases so positive conclusions as witnesses were inclined to draw from
them; and on the question of the effect of fumigations on the yield of crops,
it seems probable that more extensive experimentation would have been
desirable, especially since, while the total number of experiments was large,
the number devoted to establishing each type of result was in most cases
rather small. Moreover, conditions in experimental fumigation plots can
rarely exactly reproduce conditions in the field; and there was some evidence
that injury occurred on various occasions to plant life in the field, under
durations and degrees of concentration which never produced injury to
plant life in the experimental plots.

(3) Valuable evidence as to the actual condition of crops in the field was
given by experts on both sides, and by certain non-expert witnesses. Unfor-
tunately, such field observations were not made continuously in any crop
season or in all parts of the area of probable damage; and, even more unfor-
tunately, they were not made simultaneously by the experts for the two
countries, who acted separately and without comparing their conclusions
with each other contemporaneously.

(4) The effects of sulphur dioxide fumigations upon the forest trees,
especially upon the conifers, were testified to at great length by able experts,
and their studies in the field and in the experimental plots, with reference
to mortality, deterioration, retardation of ring growth and shoot growth,
sulphur content of needles, production of cones and reproduction in general,
have been of great value. As is usual in this type of case, though the poor
condition of the trees was not controverted, experts were in disagreement as
to the cause—witnesses for the United States generally finding the principal
cause of injury to be sulphur dioxide fumigations, and witnesses for Canada
generally attributing the injury principally to ravages of insects, diseases,
winter and summer droughts, unwise methods of logging, and forest and
ground fires. It is possible that each side laid somewhat too great emphasis
on the causes for which it contended.

(5) Evidence was produced by both sides as to experimental tests of the
sulphur contents of the soils and of the waters in the area. These tests,
however, were, for the most part, too limited in number and in location to
afford a satisfactory basis from which to draw absolutely positive conclusions.
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In general, it may be said that the witnesses expressed contrary views and
arrived at opposite conclusions, on most of the questions relating to cause of
injury.

The Tribunal is of opinion that the witnesses were completely honest and
sincere in their views and that the expert witnesses arrived at their conclu-
sions as the integral result of their high technical skill. At the same time,
it is apparent that remarks are very pertinent, such as were made by Judge
Johnson in the United States District Court (Anderson v. American Smelt-
ing & Refining Co., 265 Federal Reporter 928) in 1919:

Plaintiff's witnesses give it as their opinion and best judgment that
SO2 was the cause of the injuries appearing upon the plants in the
field ; defendants' witnesses in like manner express the opinion and give
it as their best judgment that the injury observed was caused by some-
thing else other than SO2. It must not be overlooked that witnesses
who give opinion evidence are sometimes unconsciously influenced
by their environment, and their evidence colored, if not determined,
by their point of view. The weight to be given to such evidence must
be determined in the light of the knowledge, the training, the power of
observation and analysis, and in general the mental equipment, of each
witness, assuming, as I do, that the witnesses of the respective parties
were honest and intended to testify to the truth as they perceived
it. . . . The expert witnesses called by plaintiffs, who made a survey
of the affected area, made valuable observations; but seem to have
assumed as a basis for their conclusions that leaf markings having the
appearance of SO2 injury were in fact SO2 injury—an unwarranted
generalization. . . . It is quite evident that the testimony of witnesses
whose mental attitude is to account for every injury as produced by
some other cause is no more convincing than the testimony of witnesses
who attribute every injury similar in appearance to SO2 injury to
SO2 as the sole and only cause. The expert witnesses of defendants
manifested the same general mental attitude; that is to say, they were
able to find a sufficient cause operating in any particular case other than
SO2, and therefore gave it as their opinion that such other cause was
the real cause of the injury, or markings observed. The real value I
find in the testimony of these opinion witnesses of the parties lies in
their description of appearances and statement of the surrounding
circumstances, rather than in their ultimate expressed opinions. I
have no doubt of the accuracy of the experiments made by the expert
and scientific witnesses called by the parties.

On the basis of the evidence, the United States contended that damage
had been caused by the emission of sulphur dioxide fumes at the Trail
Smelter in British Columbia, which fumes, proceeding down the valley of
the Columbia River and otherwise, entered the United States. The
Dominion of Canada contended that even if such fumes had entered the
United States, they had caused no damage after January 1, 1932. The
witnesses for both Governments appeared to be definitely of the opinion
that the gas was carried from the Smelter by means of surface winds, and
they based their views on this theory of the mechanism of gas distribution.
The Tribunal finds itself unable to accept this theory. It has, therefore,
looked for a more probable theory, and has adopted the following as per-
mitting a more adequate correlation and interpretation of the facts which
have been placed before it.
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It appears from a careful study and comparison of recorder data furnished
by the two Governments, that on numerous occasions fumigations occur
practically simultaneously at points down the valley many miles apart—
this being especially the fact during the growing season from April to Octo-
ber. It also appears from the data furnished by the different recorders,
that the rate of gas attenuation down the river does not show a constant
trend, but is more rapid in the first few miles below the boundary and more
gradual further down the river. The Tribunal finds it impossible satis-
factorily to account for the abo\e conditions, on the basis of the theory
presented to it. The Tribunal finds it further difficult to explain the times
and durations of the fumigations on the basis of any probable surface-wind
conditions.

The Tribunal is of opinion that the gases emerging from the stacks of the
Trail Smelter find their way into (he upper air currents, and are carried by
these currents in a fairly continuous stream down the valley so long as the
prevailing wind at that level is in that direction. The upper air conditions
at Northport, as stated by the United States Weather Bureau in 1929 (quoted
in Canadian Document A 1, page 9) are as follows :

The 5 a.m. balloon runs show the prevailing direction, since the
Weather Bureau was established in Northport, to be northeast to an
altitude of 600 metres above Ihe surface. The average velocity, up to
600 metres level, is from 2 to 5 miles per hour. Above the 600 metres
level the prevailing direction is southwest and gradually shifts into the
west-southwest and west. The average velocities gradually increase
from 5 miles per hour to about 30 miles per hour at the highest eleva-
tion, about 700 metres.

It thus appears that the velocity and persistence of the upper air currents
is greater than that of the surface winds. The Tribunal is of opinion that
the fumigations which occur at various points along the valley are caused
by the mixing with the surface atmosphere of this upper air stream, of which
the height has yet to be ascertained more fully. This mixing follows well-
recognized meteorological laws and is controlled mainly bv two factors of
major importance. These are: (a) differences in temperature between the
air near the surface and that at higher levels—in other words, the tempera-
ture gradient of the atmosphere of the region; and (b) differences in the velo-
city of the upper air currents and of those near the ground.

A careful study of the time, duration, and intensity of the fumigations
recorded at the various stations down the valley reveals a number of striking
and significant facts. The first of these is the coincidence in point of time
of the fumigations. The most frequent fumigations in the late spring, sum-
mer, and early autumn are diurnal, and occur during the early morning
hours. These usually are of short duration. A characteristic curve expres-
sing graphically this type of fumigation, rises rapidly to a maximum and
then falls less rapidly but fairly sharply to a concentration below the sensiti-
vity of the recorder. The dominant influence here is evidently the heating
action of the rising sun on the atmosphere at the surface of the earth. This
gives rise to temperature differences which may and often do lead to a
mixing of the gas-carrying atmosphere with that near the surface. When
this occurs with sufficient intensity, a fumigation is recorded at all stations
at which the sulphur dioxide reaches, a concentration that is not too low to be
determined by the recorder. Obviously this effect of the rising sun may be
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different on the east and the west side of the valley, but the possible bearing
of this upon fumigations in the valley must await further study.

Another type of fumigation occurs with especial frequency during the
winter months. These fumigations are not so definitely diurnal in character
and are usually of longer duration. The Tribunal is of the opinion that
these are due to the existence for a considerable period of a sufficient velocity
of the gas-carrying air current to cause a mixing of this with the surface at-
mosphere. Whether or not this mixing is of sufficient extent to produce a
fumigation will depend upon the rate at which the surface air is diluted by
surface winds which serve to bring in air from outside the contaminated
area. The fact that fumigations of this type are more common during the
night, when the surface winds often subside completely, bears out this opin-
ion. A fumigation with a lower velocity of the gas-carrying air current
would then be possible.

The conclusions above together with a detailed study of the intensity of
the fumigations at the various stations from Columbia Gardens down the
valley, have led to deductions in regard to the rate of attenuation of concen-
tration of sulphur dioxide with increasing distance from the Smelter which
seem to be in accord both with the known facts and the present theory. The
conclusion of the Tribunal on this phase of the question is that the concen-
tration of sulphur dioxide falls off very rapidly from Trail to a point about
16 miles downstream from the Smelter, or 6 miles from the boundary line,
measured by the general course of the river; and that at distances beyond
this point, the concentration of sulphur dioxide is lower and falls off more
gradually and less rapidly.

The attention of the Tribunal has been called to the fact that fumigations
in the area of probable damage sometimes occur during rainy weather or
other periods of high atmospheric humidity. It is possible that this is more
than a mere coincidence and that such weather conditions are. in general,
more favorable to a fumigation, but the Tribunal is not prepared at present
to offer an opinion on this subject.

The above conclusions have a bearing both upon the cause and upon the
degree of damage as well as upon the area of probable damage.

The Tribunal will now proceed to consider the different classes of damage
to cleared and to uncleared land.

(1) With regard to cleared land used for crops, the Tribunal has found
that damage through reduction in crop yield due to fumigation has occurred
in varying degrees during each of the years, 1932 to 1936; and it has found
no proof of damage in the year 1937.

It has found that damage has been confined to an area which differed
from year to year but which did not (with the possible exception of a very
small number of farms in particularly unfavorable locations) exceed in the
year of most extensive damage the following limits: the two precincts of
Boundary and Northport, with the possible exclusion of some properties
located at the eastern end of Boundary Precinct and at the western end of
Northport Precinct; those parts of Cummins and Doyle Precincts on or close
to the benches of the river; the part of Marble Precinct, north of the southern
limit of Sections 22, 23 and 24 of T. 39, R. 39, and the part of Flat Creek
Precinct, located on or close to the benches of the river (all precints being
as defined by the United States Census of Agriculture of 1935).

The properties owned by individual farmers alleged by the United States
to have suffered damage are divided by the United States in its itemized
schedule of damages, into three classes: (a) properties of "farmers residing
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on their farms"; (b) properties of''farmers who do not resideon their farms" ;
(ab) properties of "farmers who'were driven from their farms"; (c) properties
of large owners of land. The Tribunal has not adopted this division.

The Tribunal has adopted as the measure of indemnity to be applied on
account of damage in respect of cleared land used for crops, the measure of
damage which the American courts apply in cases of nuisance or trespass of
the type here involved, viz-, the amount of reduction in the value of use or ren-
tal value of the land caused by the fumigations. In the case of farm land,
such reduction in the value of the use is, in general, the amount of the reduc-
tion of the crop yield arising from injury to crops, less cost of marketing the
same, the latter factor being under the circumstances of this case of negligible
importance. (See Ralston v. United Verde Copper Co., 37 Federal Re-
porter 2d, 180, and 46 Federal Reporter 2d, 1.) Failure of farmers to in-
crease their seeded land in proportion to such increase in other localities,
may also be taken into consideration.

The difference between probable yield in the absence of any fumigation
and actual crop yield, varying as it does from year to year and from place to
place, is necessarily a somewhat uncertain amount, incapable of absolute
proof; and the Tribunal has been obliged to base its estimate of damage
largely on the fumigation records, meteorological data, statistical data as to
crop yields inside and outside the area of probable damage, and other Census
records.

As regards the problems arising out of abandonment of properties by their
owners, it is to be noted that pracrically all of such properties, listed in the
questionnaire sent out by the former Agent for the United States,
Mr. Metzger, appear to have been abandoned prior to the year 1932. How-
ever, in order to deal both with this problem and with the problem arising out
of failure of farmers to increase their seeded land, the Tribunal, not having to
adjudicate on individual claims, estimated, on the basis of the statistical
data available, the average acreage on which it is reasonable to say that
crops would have been seeded and harvested during the period under consi-
deration but for the fumigations.

As regards the special category of cleared lands used for orchards, the
Tribunal is of opinion that no damage to orchards by sulphur dioxide fumiga-
tion within the damaged area during the years in question has been proved.

In addition to indemnity which may be awarded for damage through
reduction in the value of the use of cleared land measured by decrease in
crop yield, it may be contended that special damage has occurred for which
indemnity should be awarded by reason of impairment of the soil contents
through increased acidity caused by sulphur dioxide fumigations acting
directly on the soil or indirectly through increased sulphur content of the
streams and other waters. Evidence has been given in support of this con-
tention. The Tribunal is of opinion that such injury to the soil up to this
date, due to increased acidity and affecting harmfully the production of crops
or otherwise, has not been proved—with one exception, as follows: There
is a small area of farming property adjacent to the boundary, west of the
river, that was injured by serious increase of acidity of soil due to fumiga-
tions. Such injury, though caused, in part, prior to January 1, 1932, may
have produced a continuing condition which cannot be considered as a loss
for a limited time—in other words, in this respect the nuisance may be con-
sidered to have a more permanent effect, in which case, under American
law (Sedgwick on Damages 9th Ed. (1920) Sections 932, 947), the measure of
damage was not the mere reduction in the value of the use of the land but

121
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the reduction in the value of the land itself. The Tribunal is of opinion that
such injury to the soil itself can be cured by artificial means, and it has
awarded indemnity with this fact in view on the basis of the data available.

In addition to indemnity which may be awarded for damage through
reduction in the value of the use of cleared land measured by decrease in
crop yield, the Tribunal, having in mind, within the area as determined
above, a group of about forty farms in the vicinity of the boundary line, has
awarded indemnity for special damage for reduction in value of the use or
rental value by reason of the location of the farmers in respect to the fumiga-
tions. (See Baltimore and Potomac R. R. v. Fifth Baptist Church (1883),
108 U.S. 317.)

The Tribunal is of opinion that there is no justification, under doctrines
of American law, for assessing damages to improvements separately from
the land in the manner contended for by the United States. Any injury to
improvements (other than physical injury) is to be compensated in the award
of indemnity for general reduction in the value of the use or rental value of
the property.

There is a contention, however, that special damage has been sustained
by some owners of improvements on cleared land, in the way of rust and
destruction of metal work. There was some slight evidence of such damage,
and the Tribunal has included indemnity therefor in its final award; but
since there is an entire absence of any evidence as to the extent or monetary
amount of such injury, the indemnity cannot be considered as more than a
nominal amount for each of such owners.

(2) With respect to damage to cleared land not used for crops and to all
uncleared (other than uncleared land used for timber), the Tribunal has
adopted as the measure of indemnity, the measure of damages applied by
American courts, viz-, the amount of reduction in the value of the use or
rental value of the land. The Tribunal is of opinion that the basis of esti-
mate of damages contended for by the United States, viz-, applying to the
value of uncleared land a ratio of loss measured by the reduced crop yield
on cleared land, has no sanction in any decisions of American courts.

(A) As regards these lands in their use as pasture lands, the Tribunal is
of opinion that there is no evidence of any marked susceptibility of wild
grasses to fumigations, and very little evidence to prove the respective
amounts of uncleared land devoted to wild grazing grass and barren or
shrub land, or to prove the value thereof, which would be necessary in order
to estimate the value of the reduction of the use of such land. The Tribunal,
however, has awarded a small indemnity for damage to about 200 acres
of such lands in the immediate neighborhood of the boundary.

It has been contended that the death of trees and shrubs due to fumiga-
tion has had an injurious effect on the water storage capacity of the soil and
has even created some soil erosion. The Tribunal is of opinion that while
there may have been some erosion of soil and impairment of water storage
capacity in a limited area near the boundary, it is impossible to determine
whether such damage has been due to fires or to mortality of trees and
shrubs caused by fumigation.

(B) As regards uncleared land in its use as timberland, the Tribunal has
found that damage due to fumigation has occurred to trees during the years
1932 to 1937 inclusive, in varying degrees, over areas varying not only from
year to year but also from species to species. It has not seemed feasible to
give a determination of the geographical extent of the damage except in so
far as it may be stated broadly, that a territory coinciding in extent with the
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Bayle cruises (hereinafter described) may be considered as an average area,
although the contours of the actually damaged area do not coincide for any
given species in any given year with that area and the intensity of the damage
in a given year and for a given species varies, of course, greatly, according
to location.

In comparing the area covered by the Bayle cruises with the Hedgcock
maps of injury to conifers for the years under consideration, the Tribunal
is of opinion that damage near the boundary line has occurred in a somewhat
broader area than that covered by the Bayle cruises, but that on the other
hand, injury, except to larch in 1936, seems to have been confined below
Marble to the immediate vicinity of the river.

It is evident that for many years prior to January 1, 1932, much of the
forests in the area included in the present Northport and Boundary Precincts
had been in a poor condition. West and east of the Columbia River, there
had been the scene of a number of serious fires; and the operations of the
Northport Smelting and Refining Company and its predecessor from 1898
to 1901, from 1901 to 1908, and from 1916 to 1921, had undoubtedly had an
effect, as is apparent from the decisions in suits in the courts of the State of
Washington on claims for damages from fumigations in this area 1. It is un-
controverted that heavy fumigations from the Trail Smelter which destroyed
and injured trees occurred in 1930 and 1931 ; and there were also serious fumi-
gations in earlier years. In the Canadian Document A 1, termed "The
Deans' Report", being a report made to the International Joint Commission
in September, 1929, it is stated (pp. 29, 31):

Since a cruise of the timber in the Northport area has not been made
by a forest engineer of either Government, this report does not make
any recommendations for settlements of timber damage. However,
a brief statement as to the timber situation is submitted.

Present condition. Practically the entire region was covered with
timber when it was first settled. Probably 90 per cent of the mer-
chantable timber has now been removed. The timber on about one-
third of the area has been cut only in part, that is to say only the more
valuable species have been logged, and on a large part of the rest of the
area that has been cut-over are stands too small to cut at time oflogging.
These so-called residual stands, together with the remaining virgin
timber, make up the timber resources of the Northport area at the
present time. Heavy toll of these has been taken this season by two
large forest fires still smouldering as this report is being written. . . .
Government forest pathologist'; are working to determine the zone of
economic injury to timber, but their task, a difficult one at best, is incom-
plete. Much additional data must be collected and after that all must
be compiled and analyzed, hence no attempt is made to submit a map
with this report delimiting the zone of injury to forest trees. Admit-
tedly, however, serious damage to timber has already taken place and
reproduction is impaired.

1 See Henry VV. Sterrett v. Northport Smelting and Refining Co. (1902), 30
Washington Reports 164; Edwin J. Rowe v. Northport Smelting and Refining
Co. (1904), 35 Washington Reports 101 ; Charles N. Park v. Northport Smelting
and Refining Co. (1907), 47 Washington Reports 597; John O. Johnson v.
Northport Smelting and Refining Co. (1908), 50 Washington Reports 507.
These cases were not cited by counsel for either side.
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"The Deans' Report" further mentioned a cruise of timber made by the
Consolidated Mining and Smelting Co., in 1927 and 1928, "by a forest
engineer from British Columbia", and that "it is our opinion that the timber
estimate and evaluation are quite satisfactory. However, before settlements
are made for such smoke damage, the work should be checked by a forest
engineer, preferably of the American Government since it was first done by
a Canadian. . . . It is believed, however, that a satisfactory check can be
made by one man and an assistant in about three months. . . . The check
cruise should be made not later than the summer of 1930."

It is to be further noted that in the official document of the State of Wash-
ington entitled Forest Statistics, Stevens County, Washington, Forest Survey Release
Mo. 5, A June, 1937. Progress Release, there appears a map entitled Forest Survey,
Stevens County, Washington, 1935, on which four types of forest lands are
depicted by varied colorings and linings, and most of the lands in the area
now in question are described as—"Principally Non-Restocked Old Burns
and Cut-Overs; Rocky and Subalpine Areas," and "Principally Immature
Forest—Recent Burns and Cut-Overs". And these terms are defined as
follows (page 23) : "Woodland—that portion of the forest land neither imme-
diately or potentially productive of commercial timber. Included in this
classification are: subalpine—stands above the altitude range of merchant-
ability; rocky, non-commercial—area too steep, sterile, or rocky to produce
merchantable timber." This description of timber as inaccessible, from
the standpoint of logging, is further confirmed by the report made by
G. J. Bayle (the forest engineer referred to in "The Deans' Report") of
cruises made by him prior to 1932 (Canadian Document C 4, pp. 5,6) to
the effect that much of the timber is "far away from transportation", "of
very little, if any, commercial value", "sale price would not bring the cost
of operating", "scattered", "located on steep slopes". On page 9 of the
Forest Survey Release No. 5, above referred to, it is further stated:

As a consequence of the recent serious fires principally in the north
portion of the county, 52,402 acres of timberland have recently been
deforested, many of which are restocking. Also concentrated in the
north end of the county are 77,650 deforested acres representing
approximately 6 per cent of the timberland area on which the possi-
bilities of natural regeneration are slight. Much of this latter deforesta-
tion is thought to be the effect of alleged smelter fume damage.

(a) The Tribunal has adopted as the measure of indemnity, to be applied
on account of damage in respect of uncleared land used for merchantable
timber, the measure of damages applied by American courts, viz-, that since
the destruction of merchantable timber will generally impair the value of the
land itself, the measure of damage should be the reduction in the value of
the land itself due to such destruction of timber; but under the leading Ame-
rican decisions, however, the value of the merchantable timber destroyed is,
in general, deemed to be substantially the equivalent of the reduction in the
value of the land (see Sedgwick on Damages, 9th Ed. 1920, Section 937a).
The Tribunal is unable to accept the method contended for by the United
States of estimating damage to uncleared timberland by applying to the
value of such land as stated by the farmers (after deducting value of the
timber) a ratio of loss measured by the reduced crop yield on cleared land.
The Tribunal is of opinion, here as elsewhere in this decision, that, in accord-
ance with American law, it is not restricted to the method proposed by the
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United States in the determination of amount of damages, so long as its
findings remain within the amount of the claim presented to it.

As. in estimating damage to timberland which occurred since January 1,
1932, it was essential to establish the amount of timber in existence on
January 1, 1932, an unnecessarily difficult task has been placed upon the
Tribunal, owing to the fact that ihe United States did not make a timber
cruise in 1930 (as recommended by "The Deans' Report") ; and neither the
United States nor the Dominion of Canada caused any timber cruise to be
made as of January 1. 1932. The cruises by witnesses supporting the claim
of the United States in respect of lands owned by t!ie State of Washington
were made in 1927-1928 and in 1937. The cruises by Bay le (a witness for
the Dominion of Canada) were made, partially in 1927-1928 and partially
in 1936 and 1937. The affidavits of landowners filed by United States
claimants in 1929 contain only figures for a date prior to such filing. Since
the Bayle cruise of 1927-1928 appears to be the most detailed and compre-
hensive evidence of timber in the area of probable damage, the Tribunal
has used it as a basis for estimate of the amount and value of timber existing
January 1, 1932, after making due allowance for the heavy destruction of
timber by fire, fumigation, insects, and otherwise, which occurred between
the making of such cruise of 1927-1928 and January 1, 1932, and after making
allowance for trees which became of merchantable size between said dates.
The Tribunal has also used the Bayle cruises of 1936 and 1937 as a basis for
estimates of the amount and value of timber existing on January 1, 1932.

(b) With regard to damage due 1o destruction and impairment of growing
timber (not of merchantable size), the Tribunal has adopted the measure of
damages applied by American courts, viz-, the reduction in value of the land
itself due to such destruction and impairment. Growing timberland has a
value for firewood, fences, etc., as well as a value as a source of future mer-
chantable timber. No evidence has been presented by the United States as
to the locations or as to the total amounts of such growing timber existing on
January 1, 1932, or as to its distribution into types of conifers—yellow pine,
Douglas fir, larch or other trees. While some destruction or impairment,
deterioration, and retardation of such growing timber has undoubtedly
occurred since such date, it is impossible to estimate with any degree of
accuracy the amount of damage. The Tribunal has, however, taken such
damage into consideration in awarding indemnity for damage to land con-
taining growing timber.

(c) With respect to damage due to the alleged lack of reproduction, the
Tribunal has carefully considered the contentions presented. The conten-
tion made by the United States that fumigation prevents germination of
seed is, in the opinion of the Tribunal, not sustained by the evidence. Al-
though the experiments were far from conclusive, Hedgcock's studies tend
to show, on the contrary, that, while seedlings were injured after germination
owing to drought or to fumes, the actual germination did take place.

With regard to the contention made by the United States of damage due
to failure of trees to produce seed as a result of fumigation, the Tribunal is
of opinion that it is not proved that fumigation prevents trees from producing
sufficient seeds, except in so far as the parent-trees may be destroyed or
deteriorated themselves. This view is confirmed by the Hedgcock studies
on cone production of yellow pine. There is a rather striking correlation
between the percentage of good, fair, and poor trees found in the Hedgcock
Census studies and the percentages of trees bearing a normal amount of cones,
trees bearing few cones, and trees bearing no cones in the Hedgcock cone
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production studies. In so far, however, as lack of cone production since
January 1, 1932, is due to death or impairment of the parent-trees occurring
before that date, the Tribunal is of opinion that such failure of reproduction
both was caused and occurred prior to January 1, 1932, with one possible
exception as follows : From standard American writings on forestry, it appears
that seeds of Douglas fir and yellow pine rarely germinate more than one
year after they are shed \ but if a tree was killed by fumigation in 1931,
germination from its seeds might occur in 1932. It appears, however, that
Douglas fir and yellow pine only produce a good crop of seeds once in a
number of years. Hence, the Tribunal concludes that the loss of possible
reproduction from seeds which might have been produced by trees destroyed
by fumigation in 1931 is too speculative a matter to justify any award of
indemnity.

It is fairly obvious from the evidence produced by both sides that there
is a general lack of reproduction of both yellow pine and Douglas fir over a
fairly large area, and this is certainly due to some extent to fumigations.
But, with the data at hand, it is impossible to ascertain to what extent this
lack of reproduction is due to fumigations or to other causes such as fires
occurring repeatedly in the same area or destruction by logging of the cone-
bearing trees. It is further impossible to ascertain to what extent lack of
reproduction due to fumigations can be traced to mortality or deterioration
of the parent-trees which occurred since the first of January, 1932. It may
be stated, in general terms, that the loss of reproduction due to the forest
being depleted will only become effective when the amount of these trees
per acre falls below a certain minimum 2. But the data at hand do not
enable the Tribunal to say where and to what extent a depletion below this
minimum occurred through fumigations in the years under consideration.
An even approximate appraisal of the damage is further complicated by the
fact that there is evidence of reproduction of lodgepole pine, cedar, and
larch, even close to the boundary and in the Columbia River Valley, at
least in some locations. This substitution may not be due entirely to fumiga-
tions, as it appears from standard American works on conifers that repro-
duction of yellow pine is often patchy; that when yellow pine is substantially
destroyed in a given area, it is generally supplanted by another species of
trees; and that lodgepole pine in particular has a tendency to invade and
take full possession of yellow pine territory when a fire has occurred. While
the other species are inferior, their reproduction is, nevertheless, a factor
which has to be taken into account; but here again quantitative data are
entirely lacking. It is further to be noted that the amount of rainfall is an
important factor in the reproduction of yellow pine, and that where the nor-
mal annual rainfall is but little more than eighteen inches, yellow pine does
not appear to thrive. It appears in evidence that the annual precipitation
at Northport, in a period of fourteen years from 1923 to 1936, averaged
slightly below seventeen inches. With all these considerations in mind, the

1 See "Life of Douglas Fir Seed in the Forest Floor", by Leo A. Isaac, Journal
ofForestry. Vol. 23 (1935), pp. 61-66; "The Pine Trees in the Rocky Mountain
Region", by G. B. Sudworth, United States Department of Agriculture Bulletin
(1917); "Timber Growing and Logging Practice in the Douglas Fir Region",
by T. T. Munger and W. B. Greely, United States Department of Agriculture
Technical Bulletin (1927). As to yellow pine and rainfall, see "Western Yellow
Pine in Oregon", by T. T. Munger, United States Department of Agriculture
Technical Bulletin (1917).

2 Applied Silviculture in the United States, by R. H. Westveld (1935).
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Tribunal has, however, taken lack of reproduction into account to some extent
in awarding indemnity for damage to uncleared land in use for timber.

On the basis of the foregoing statements as to damage and as to indemnity
for damage with respect to cleared land and uncleared land, the Tribunal
has awarded with respect to damage to cleared land and to uncleared land
(other than uncleared land used for timber), an indemnity of sixty-two
thousand dollars ($62,000); and with respect to damage to uncleared
land used for timber an indemnity of sixteen thousand dollars ($16,000)
—being a total indemnity of seventy-eight thousand dollars ($78,000).
Such indemnity is for the period from January 1, 1932, to October 1, 1937.

There remain for consideration three others items of damage claimed in
the United States Statement: (Item c) "Damages in respect of livestock";
(Item d) "Damages in respect of property in the town of Northport";
(Item g) "Damages in respect of business enterprises".

(3) With regard to "damages in respect of livestock", claimed by the
United States, the Tribunal is of opinion that the United States has failed
to prove that the presence of fumes from the Trail Smelter has injured either
the livestock or the milk or wool productivity of livestock since January 1,
1932, through impaired quality of crop or grazing. So far as the injury to
livestock is due to reduced yield of crop or grazing, the injury to livestock
is due to reduced yield of crop or grazing, the injury is compensated for in
the indemnity which is awarded herein for such reduction of yield.

(4) With regard to "damages in respect of property in the town of North-
port", the same principles of law apply to assessment of indemnity to owners
of urban land as apply to owners of farm and other cleared land, namely,
that the measure of damage is the reduction in the value of the use or rental
value of the property, due to fumigations. The Tribunal is of opinion that
there is no proof of damage to such urban property; that even if there were
such damage, there is no proof of facts sufficient to enable the Tribunal to
estimate the reduction in the value of the use or rental value of such prop-
erty; and that it cannot adopt the method contended for by the United States
of calculating damages to urban property.

(5) With regard to "damages in respect of business enterprises", the
counsel for the United States in his Answer and Argument (p. 412) stated:
"The business men unquestionably have suffered loss of business and impair-
ment of the value of good will because of the reduced economic status of the
residents of the damaged area." The Tribunal is of opinion that damage of
this nature "due to reduced economic status" of residents in the area is too
indirect, remote, and uncertain to be appraised and not such for which an
indemnity can be awarded. None of the cases cited by counsel (pp. 412-423)
sustain the proposition that indemnity can be obtained for an injury
to or reduction in a man's business due to inability of his customers or
clients to buy, which inability or impoverishment is caused by a nuisance.
Such damage, even if proved, is too indirect and remote to become the basis,
in law, for an award of indemnity. The Tribunal is also of opinion that
if damage to business enterprises has occurred since January 1, 1932, the
burden of proof that such damages was due to fumes from the Trail Smelter
has not been sustained and that an award of indemnity would be purely
speculative.

(6) The United States in its Statement (pp. 49-50) alleges the discharge
by the Trail Smelter, not only of "smoke, sulphurous fumes, gases", but
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also of "waste materials", and says that "the Trail Smelter disposes of slag
in such a manner that it reaches the Columbia River and enters the United
States in that stream", with the result that the "waters of the Columbia
River in Stevens County are injuriously affected", thereby. No evidence
was produced on which the Tribunal could base any findings as regards
damage, if any, of this nature. The Dominion of Canada has contended
that this item of damage was not within the meaning of the words "damage
caused by the Trail Smelter", as used in Article III of the Convention. It
would seem that this contention is based on the fact that the preamble of the
Convention refers exclusively to a complaint of the Government of the
United States to the Government of Canada "that fumes discharged from
the Smelter . . . . have been causing damage in the State of Washington"
(see Answer of Canada, p. 8). Upon this contention and its legal validity,
the Tribunal does not feel that it is incumbent upon it to pass at the present
time.

(7) The United States in its Statement (p. 52) presents two further
items of damages claimed by it, as follows: (Item e) which the United
States terms "damages in respect of the wrong done the United States in
violation of sovereignty"; and (Item f) which the United States terms
"damages in respect of interest on S350,000 eventually accepted in satis-
faction of damage to January 1, 1932, but not paid until November 2, 1935".

With respect to (Item e), the Tribunal finds it unnecessary to decide
whether the facts proven did or did not constitute an infringement or violation
of sovereignty of the United States under international law independently
of the Convention, for the following reason: By the Convention, the high
contracting parties have submitted to this Tribunal the questions of the
existence of damage caused by the Trail Smelter in the State of Washington,
and of the indemnity to be paid therefor, and the Dominion of Canada has
assumed under Article XII, such undertakings as will ensure due compliance
with the decision of this Tribunal. The Tribunal finds that the only ques-
tion to be decided on this point is the interpretation of the Convention itself.
The United States in its Statement (p. 59) itemizes under the claim of
damage for "violation of sovereignty" only money expended "for the inves-
tigation undertaken by the United States Government of the problems
created in the United States by the operation of the Smelter at Trail". The
Tribunal is of opinion that it was not within the intention of the parties, as
expressed in the words "damage caused by the Trail Smelter" in Article III
of the Convention, to include such moneys expended. This interpretation
is confirmed by a consideration of the proceedings and of the diplomatic
correspondence leading up to the making of the Convention. Since the
United States has not specified any other damage based on an alleged viola-
tion of its sovereignty, the Tribunal does not feel that it is incumbent upon
it to decide whether, in law and in fact, indemnity for such damage could
have been awarded if specifically alleged. Certainly, the present contro-
versy does not involve any such type of facts as the persons appointed under
the Convention of January 23, 1934, between the United States of America
and the Dominion of Canada felt to justify them in awarding to Canada
damages for violation of sovereignty in the I'm Alone award of January 5,
1935. And in other cases of international arbitration cited by the United
States, damages awarded for expenses were awarded, not as compensation
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for violation of national sovereignly, but as compensation for expenses in-
curred by individual claimants in prosecuting their claims for wrongful
acts by the offending Government.

In his oral argument, the Agent for the United States, Mr. Sherley,
claimed repayment of the aforesaid expenses of investigations on a further
and separate ground, viz., as an incident to damages, saying (Transcript,
p. 5157): "Costs and interest are incident to the damage, the proof of the
damage which occurs through a given act complained of", and again
(Transcript, p. 5158) : "The point is this, that it goes as an incident to
the award of damage." The Tribunal is unable to accept this view.
While in cases involving merely the question of damage to individual
claimants, it may be appropriate for an international tribunal to award
costs and expenses as an incident to other damages proven (see cases
cited by the Agent for the United States in the Answer and Argument,
pp. 431, 437, 453-465, and at the oral argument in Transcript, p. 5153),
the Tribunal is of opinion that such costs and expenses should not be allowed
in a case of arbitration and final settlement of a long pending controversy
between two independent Governments, such as this case, where each
Government has incurred expenses and where it is to the mutual advantage
of the two Governments that a just conclusion and permanent disposition
of an international controversy should be reached.

The Agent for the United States also cited cases of litigation in courts
of the United States (Answer and Argument, p. 439, and Transcript,
p. 5152), in which expenses incurred were ordered by the court to be paid.
Such cases, the Tribunal is of opinion, are inapplicable here.

The Tribunal is, therefore, of opinion that neither as a separable item
of damage nor as an incident to other damages should any award be made for
that which the United States terms "violation of sovereignty".

(8) With respect to (Itemf), "damages in respect of interest on 5350,000
eventually accepted in satisfaction of damage to January 1, 1932, but not
paid until November 2, 1935"', the Tribunal is of opinion that no payment
of such interest was contemplated by the Convention and that by payment
within the term provided by Article I thereof, the Dominion of Canada has
completely fulfilled all obligations with respect to the payment of the sum of
$350,000. Hence, such interest cannot be allowed.

In conclusion, the Tribunal answers Question 1 in Article III, as follows :
Damage caused by the Trail Smelter in the State of Washington has occurred
since the first day of January, 1932, and up to October 1, 1937, and the
indemnity to be paid therefor is seventy-eight thousand dollars ($78,000),
and is to be complete and final indemnity and compensation for all damage
which occurred between such dates. Interest at the rate of six per centum
per year will be allowed on the above sum of seventy-eight thousand dollars
($78,000) from the date of the filirg of this report and decision until date
of payment. This decision is not subject to alteration or modification by
the Tribunal hereafter.

The fact of existence of damage, if any, occurring after October 1, 1937,
and the indemnity to be paid therefor, if any, the Tribunal will determine
in its final decision.
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PART THREE.

As to Question No. 2, in Article III of the Convention, which is as follows:
(2) In the event of the answer to the first part of the preceding question

being in the affirmative, whether the Trail Smelter should be
required to refrain from causing damage in the State of Washing-
ton in the future and, if so, to what extent?

the Tribunal decides that until the date of the final decision provided for in
Part Four of this present decision, the Trail Smelter shall refrain from caus-
ing damage in the State of Washington in the future to the extent set forth
in such Part Four until October 1, 1940, and thereafter to such extent as the
Tribunal shall require in the final decision provided for in Part Four.

PART FOUR.

As to Question No. 3, in Article III of the Convention, which is as follows:
(3) In the light of the answer to the preceding question, what measures

or regime, if any, should be adopted or maintained by the Trail
Smelter?

the Tribunal is unable at the present time, with the information that has
been placed before it, to determine upon a permanent régime, for the opera-
tion of the Trail Smelter. On the other hand, in view of the conclusions at
which the Tribunal has arrived (as stated in an earlier part of this decision)
with respect to the nature, the cause, and the course of the fumigations, and
in view of the mass of data relative to sulphur emissions at the Trail Smelter,
and relative to meteorological conditions and fumigations at various points
down the Columbia River Valley, the Tribunal feels that the information
now available does enable it to predict, with some degree of assurance, that
a permanent régime based on a more adequate and intensive study and
knowledge of meteorological conditions in the valley, and an extension and
improvement of the methods of operation of the plant and its control in
closer relation to such meteorological conditions, will effectively prevent
future significant fumigations in the United States, without unreasonably
restricting the output of the plant.

To enable it to establish a permanent régime based on the more ade-
quate and intensive study and knowledge above referred to, the Tribunal
establishes the following temporary regime.

(1) For the purpose of administering an experimental period, to continue
to a date not later than October 1, 1940, the Tribunal will appoint two
Technical Consultants, and in case of vacancy will appoint the successor.
Such Technical Consultants to be appointed in the first place shall be Reginald
S. Dean and Robert E. Swain, and they shall cease to act as Advisers to the
Tribunal under the Convention during such trial period.

(2) The Tribunal directs that, before May 1, 1938, a consulting meteorolo-
gist, adequately trained in the installation and operation of the necessary
type of equipment, be employed by the Trail Smelter, the appointment to
be subject to the approval of the Technical Consultants. The Tribunal
directs that, beginning May 1, 1938, such meteorological observations as
may be deemed necessary by the Technical Consultants shall be made, under
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their direction, by the meteorologist, the scientific staff of the Trail Smelter,
or otherwise. The purpose of such observations shall be to determine, by
means of captive balloons and otherwise, the weather conditions and the
height, velocity, temperature, and other characteristics of the gas-carrying
and other air currents and of the gas emissions from the stacks.

(3) The Tribunal further direct; that beginning May 1. 1938. there shall
be installed and put in operation and maintained by the Trail Smelter, for
the purpose of providing information which can be used in determining
present and prospective wind and other atmospheric conditions, and in
making a prompt application of those observations to the control of the
Trail Smelter plant operation:

(a) Such observation stations as the Technical Consultants deem neces-
sary.

(b) Such equipment at the stacks as the Technical Consultants may find
necessary to give adequate information of gas condi tions and in connection
with the stacks and stack effluents.

(c) Sulphur dioxide recorders, stationary and portable (the stationary
recorders not to exceed three in number).

(d) The Technical Consultants shall have the direction of and authority
over the location in both the Uniled States and the Dominion of Canada,
and over the installation, maintenance and operation of all apparatus pro-
vided for in Paragraph 2 and Paragraph 3. They may require from the
meteorologist and from the Trail Smelter regular reports as to the operation
of all such apparatus.

(e) The Technical Consultants may require regular reports from the
Trail Smelter as to the methods of operation of its plant in such form and at
such times as theyshall direct; andihe Trail Smelter shall conduct its smelting
operations in conformity with the directions of the Technical Consultants
and of the Tribunal, based on the result of the data obtained during the
period hereinafter named; and the Technical Consultants and the Tribunal
may change or modify at any time its or their instructions as to such opera-
tions.

(f) It is the intent and purpose of the Tribunal that the administration of
the observations, experiments, and operations above provided for shall be
as flexible as possible, and subject to change or modification by the Tech-
nical Consultants and by the Tribunal, to the end that conditions as they
at any time may exist, may be changed as circumstances require.

(4) The Technical Consultants shall make report to the Tribunal at
such dates and in such manner as it shall prescribe as to the results obtained
and conclusions formed from the observations, experiments, and operations
above provided for.

(5) The observations, experiments, and operations above provided for
shall continue on a trial basis through the remainder of the crop-growing
season of 1938, the crop-growing seasons of 1939 and 1940, and the winter
seasons of 1938-1939 and 1939-1940 and until October 1, 1940, unless the
Tribunal shall find it practicable or necessary to terminate such trial period
at an earlier date.

(6) At the end of the trial period above provided for, or at the end of
such shorter trial period as the Tribunal may find to be practicable or neces-
sary, the Tribunal in a final decision will determine upon a permanent régime
and upon the indemnity and compensation, if any, to be paid under the
Convention. Such final decision, under the agreements for extension,
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heretofore entered into by the two Governments under Article XI of the
Convention, shall be reported to the Governments within three months
after the date of the end of the trial period.

(7) The Tribunal shall meet at least once in the year 1939, to consider
reports and to take such action as it may deern necessary.

(8) In case of disagreement between the Technical Consultants, they
shall refer the matter to the Tribunal for its decision, and all persons and the
Trail Smelter affected hereunder shall act in conformity with such decision.

(9) In order to lessen, as far as possible, the fumigations during the inter-
val of time extending from May 1, 1938, to October 1, 1938 (during which
time or during part of which time, it is possible that the observations and
experiments above provided for may not be in full operation), the Tribunal
directs that the Trail Smelter shall be operated with the following limita-
tions on the sulphur emissions—it being understood that the Tribunal is
not at present ready to make such limitations permanent, but feels that
they will for the present probably reduce the chance or possibility of injury
in the area of probable damage.

(a) For the periods April 25 to May 10 and June 22 to July 6, which are
periods of greater sensitivity to sulphur dioxide for certain crops and trees
in that area, not more than 100 tons per day of sulphur shall be emitted from
the stacks of the Trail Smelter.

(b) As a further precaution, and for the entire period until October 1,
1938, the sulphur dioxide recorder at Columbia Gardens and the sulphur
dioxide recorder at the Stroh farm (or any other point approved by the
Technical Consultants) shall be continuously operated, and observations
of relative humidity shall also be taken at both recorder stations. When,
between the hours of sunrise and sunset, the sulphur dioxide concentration
at Columbia Gardens exceeds one part per million for three consecutive 20-
minute periods, and the relative humidity is 60 per cent or higher, the Trail
Smelter shall be notified immediately; and the sulphur emission from the
stacks of the plant maintained at 5 tons of sulphur per hour or less until the
sulphur dioxide concentration at the Columbia Gardens recorder station
falls to 0.5 part per million.

(c) This regulation may be suspended temporarily at any time by order
of the Technical Consultants or of the Tribunal, if in its operation it shall
interfere with any particular program of investigation which is in progress.

(10) For the carrying out of the temporary régime herein prescribed by
the Tribunal, the Dominion of Canada shall undertake to provide for the
payment of the following expenses thereof: (a) the Tribunal will fix. the
compensation of the Technical Consultants and of such clerical or other
assistants as it may find necessary to employ; (b) statements of account
shall be rendered by the Technical Consultants to the Tribunal and approved
by the Chairman in writing; (c) the Dominion of Canada shall deposit
to the credit of the Tribunal from time to time in a financial institution
to be designated by the Chairman of the Tribunal, such sums as the
Tribunal may find to be necessary for the payment of the compensation,
travel, and other expenses of the Technical Consultants and of the clerical or
other assistants; (d) written report will be made by the Tribunal to the
Dominion of Canada of all the sums received and expended by it, and any
sum not expended shall be refunded by the Tribunal to the Dominion of
Canada at the conclusion of the trial period.
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(11) The terms "Tribunal", and "Chairman", as used herein, shall be
deemed to mean the Tribunal, and the Chairman, as it ur they respectively
may be constituted at any future lime under the Convention.

The term "Trail Smelter", as used herein, shall be deemed to mean the
Consolidated Mining and Smelting Company of Canada, Limited, or its
successors and assigns.

Nothing in the above paragraphs of Part Four of this decision shall relieve
the Dominion of Canada from any obligation now existing under the Con-
vention with reference to indemnity or compensation, if any, which the
Tribunal may find to be due for damage, if any, occurring during the period
from October 1, 1937 (the date to which indemnity for damage is now
awarded) to October 1, 1940, or to such earlier date at which the Tribunal
may render its final decision.

{Signed)
JAN HOSTIE.

{Signed)
CHARLES WARREN.

{Signed)
R. A. E. GREENSHIELDS.
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DECISION

REPORTED ON MARCH 11, 1941, TO THE GOVERNMENT OF THE UNITED STATFS
OF AMERICA AND TO THE GOVERNMENT OF THE DOMINION OF CANADA, UNDER

THE CONVENTION SIGNED APRIL 15, 1935.

This Tribunal is constituted under, and its powers are derived from and
limited by, the Convention between the United States of America and the
Dominion of Canada signed at Ottawa, April, 15, 1935, duly ratified by the
two parties, and ratifications exchanged at Ottawa, August 3, 1935 (herein-
after termed "the Convention").

By Article II of the Convention, each Government was to choose one
member of the Tribunal and the two Governments were to choose jointly
a chairman who should be neither a British subject nor a citizen of the United
States. The members of the Tribunal were chosen as follows : by the United
States of America, Charles Warren of Massachusetts; by the Dominion of
Canada, Robert A.E. Greenshields of the Province of Quebec; by the two
Governments jointly, Jan Frans Hostie of Belgium.

Article II, paragraph 4, of the Convention provided that "the Govern-
ments may each designate a scientist to assist the Tribunal"; and scientists
were designated as follows: by the United States of America, Reginald S.
Dean of Missouri; and by the Dominion of Canada, Robert E. Swain of
California. In November, 1940, Victor H. Gottschalk of Washington, D.C.,
was designated by the United States as alternate to Reginald S. Dean. The
Tribunal desires to record its appreciation of the valuable assistance received
by it from these scientists.

The Tribunal herewith reports its final decisions.
The controversy is between two Governments involving damage occurring,

or having occurred, in the territory of one of them (the United States of
America) and alleged to be due to an agency situated in the territory of the
other (the Dominion of Canada). In this controversy, the Tribunal did not
sit and is not sitting to pass upon claims presented bv individuals or on behalf
of one or more individuals by their Government, although individuals may
come within the meaning of "parties concerned", in Article IV and of "inter-
ested parties'", in Article VIII of the Convention and although the damage
suffered by individuals did, in part, "afford a convenient scale for the calcu-
lation of the reparation due to the State" (see Judgment No. 13, Permanent
Court of International Justice, Series A, No. 17, pp. 27, 28). {Cf. what was
said by the Tribunal in the decision reported on April 16, 1938, as regards
the problems arising out of abandonment of properties, Part Two,
Clause (1).)

As between the two countries involved, each has an equal interest that if
a nuisance is proved, the indemnity to damaged parties for proven damage
shall be just and adequate and each has also an equal interest that unproven
or unwarranted claims shall not be allowed. For, while the United States'
interests may now be claimed to be injured by the operations of a Canadian
corporation, it is equally possible that at some time in the future Canadian
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interests might be claimed to be injured by an American corporation. As
has well been said: "It would not be to the advantage of the two countries
concerned that industrial effort should be prevented by exaggerating the
interests of the agricultural community. Equally, it would not be to the
advantage of the two countries that the agricultural community should be
oppressed to advance the interest of industry."

Considerations like the above are reflected in the provisions of the Con-
vention in Article IV, that "the desire of the high contracting parties" is
"to reach a solution just to all parties concerned". And the phraseology of
the questions submitted to the Tribunal clearly evinces a desire and an inten-
tion that, to some extent, in making its answers to the questions, the Tribunal
should endeavor to adjust the conflicting interests by some "just solution"
which would allow the continuance of the operation of the Trail Smelter but
under such restrictions and limitations as would, as far as foreseeable, pre-
vent damage in the United States, and as would enable indemnity to be
obtained, if in spite of such restrictions and limitations, damage should occur
in the future in the United States.

In arriving at its decision, the Tribunal has had always to bear in mind the
further fact that in the preamble to the Convention, it is stated that it is
concluded with the recognition of "the desirability and necessity of effecting
a permanent settlement".

The duty imposed upon the Tribunal by the Convention was to "finally
decide" the following questions:

(1) Whether damage caused by the Trail Smelter in the State of Wash-
ington has occurred since the first day of January, 1932, and, if so, what
indemnity should be paid therefor ?

(2) In the event of the answer to the first part of the preceding question
being in the affirmative, whether (he Trail Smelter should be required to
refrain from causing damage in the State of Washington in the future and,
if so. to what extent?

(3) In the light of the answer to the preceding question, what measures
or régime, if any, should be adopted or maintained by the Trail Smelter?

(4) What indemnity or compensation, if any, should be paid on account
of any decision or decisions rendered by the Tribunal pursuant to the next
two preceding questions ?

The Tribunal met in Washington, in the District of Columbia, on June
21, 22, 1937, for organization, adopition of rules of procedure and hearing
of preliminary statements. From July 1 to July 6, it travelled over and
inspected the area involved in the controversy in the northern part of Stevens
County in the State of Washington and it also inspected the smelter plant
of the Consolidated Mining and Smelting Company of Canada, Limited,
at Trail in British Columbia. It held sessions for the reception and conside-
ration of such evidence, oral and documentary, as was presented by the
Governments or by interested parties, as provided in Article VIII, in Spokane
in the State of Washington, from July 7 to July 29, 1937; in Washington, in
the district of Columbia, on August 16, 17, 18, 19, 1937; in Ottawa, in the
Province of Ontario, from August 23 to September 18, 1937; and it heard
arguments of counsel in Ottawa from October 12 to October 19, 1937.

On January 2, 1938, the Agents of the two Governments jointly informed
the Tribunal that they had nothing additional to present. Under the
provisions of Article XI of the Convention, it then became the duty of the
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Tribunal "to report to the Governments its final decisions . . . . within
a period of three months after the conclusion of the proceedings", i.e. on
April 2, 1938.

After long consideration of the voluminous typewritten and printed record
and of the transcript of evidence presented at the hearings, the Tribunal
formally notified the Agents of two the Governments that, inits opinion, unless
the time limit should be extended, the Tribunal would be forced to give a
permanent decision on April 2, 1938, on the basis of data which it considered
inadequate and unsatisfactory. Acting on the recommendation of the
Tribunal and under the provisions of Article XI authorizing such extension,
the two Governments by agreement extended the time for the report of
final decision of the Tribunal to three months from October 1, 1940.

On April 16, 1938, the Tribunal reported its "final decision" on Question
No. 1, as well as its temporary decisions on Questions No. 2 and No. 3, and
provided for a temporary régime thereunder. The decision reported on
April 16, 1938, will be referred to hereinafter as the "previous decision".

Concerning Question No. 1, in the statement presented by the Agent for
the Government of the United States, claims for damages of $1,849,156.16
with interest of 5250,855.01—total $2,100,011.17—were presented, divided
into seven categories, in respect of (a) cleared land and improvements; (b)
of uncleared land and improvements; (c) live stock; (d) property in the town
of Northport; (e) wrong done the United States in violation of sovereignty,
measured by cost of investigation from January 1, 1932, to June 30, 1936;
(f) interest on $350,000 accepted in satisfaction of damage to January 1,
1932, but not paid on that date; (g) business enterprises. The area claimed
to be damaged contained "more than 140,000 acres", including the town of
Northport.

The Tribunal disallowed the claims of the United States with reference
to items (c), (d), (e), (f) and (g) but allowed them, in part, with respect to
the remaining items (a) and (b).

In conclusion (end of Part Two of the previous decision), the Tribunal
answered Question No. 1 as follows:

Damage caused by the Trail Smelter in the State of Washington has
occurred since the first day of January, 1932, and up to October 1, 1937,
and the indemnity to be paid therefor is seventy-eight thousand dollars
($78,000), and is to be complete and final indemnity and compensation
for all damage which occurred between such dates. Interest at the rate
of six per centum per year will be allowed on the above sum of seventy-
eight thousand dollars ($78,000) from the date of the filing of this
report and decision until date of payment. This decision is not subject
to alteration or modification by the Tribunal hereafter. The fact of
existence of damage, if any, occurring after October 1, 1937, and the
indemnity to be paid therefor, if any, the Tribunal will determine in its
final decision

Answering Questions No. 2 and No. 3, the Tribunal decided that, until
a final decision should be made, the Trail Smelter should be subject to a
temporary régime (described more in detail in Part Four of the present
decision) and a trial period was established to a date not later than
October 1, 1940, in order to enable the Tribunal to establish a permanent
régime based on a "more adequate and intensive study", since the Tribunal
felt that the information that had been placed before it did not enable it to
determine at that time with sufficient certainty upon a permanent régime.
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In order to supervise the conduct of the temporary régime and in accord-
ance with Part Four. Clause (1) of the previous decision, the Tribunal
appointed two Technical Consultants, Dr. R. S. Dean and Professor
R. E. Swain. As further provided in said Part Four (Clause 7), the Tribunal
met at Washington, D.C., with these Technical Consultants from April 24,
1939, to May 1, 1939, to consider reports of the latter and determine the
further course to be followed during the trial period (see Part Four of the
present decision).

It had been provided in the previous decision that a final decision on the
outstanding questions would be rendered within three months from the
termination of the trial period therein prescribed, i.e., from October 1, 1940,
unless the trial period was ended sooner. The trial period was not termi-
nated before October 1, 1940. As the Tribunal deemed it necessary after
the intervening period of two and a half years to receive supplementary
statements from the Governments and to hear counsel again before deter-
mining upon a permanent régime, a hearing was set for October 1, 1940.
Owing, however, to disruption of postal communications and other circum-
stances, the supplementary statement of the United States was not transmi tted
to the Dominion of Canada until September 25, 1940, and the public meeting
was, in consequence, postponed.

The Tribunal met at Boston. Massachusetts, on September 26 and 27,
1940, for adoption of additional rules of procedure. It met at Montreal,
P-Q.-5 with its scientific advisers, from December 5 to December 8, 1940,
to consider the Final Report they had rendered in their capacity as Technical
Consultants (see Part Four of this decision). It held ils public meeting and
heard arguments of counsel in Montreal, from December 9 to December 12,
1940.

The period within which the Tribunal shall report its final decisions was
extended by agreement of the two Governments until March 12, 1941.

I.

By way of introduction to the Tribunal's decision, a brief statement, in
general terms, of the topographic and climatic conditions and economic his-
tory of the locality involved in the controversy may be useful.

The Columbia River has its source in the Dominion of Canada. At a
place in British Columbia named Trail, it flows past a smelter located in a
gorge, where zinc and lead are smelted in large quantities. From Trail,
its course is easterly and then it swings in a long curve to the international
boundary line, at which point it is running in a southwesterly direction; and
its course south of the boundary continues in that general direction. The
distance from Trail to the boundary line is about seven miles as the crow
flies or about eleven miles, following the course of the river (and possibly a
slightly shorter distance by following the contour of the valley). At Trail
and continuing down to the boundary and for a considerable distance below
the boundary, mountains rise on either side of the river in slopes of various
angles to heights ranging from 3,000 to 4,500 feet above sea-level, or between
1,500 to 3,000 feet above the river. The wid th of the valley proper is between
one and two miles. On both sides of the river are a series of bench lands
at various heights.

More or less halfway between Trail and the boundary is a place, on the
east side of the river, known as Columbia Gardens ; at the boundary, on the
east side of the river and on the south side of its affluent, the Pend-d'Oreille,
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are two places respectively known as Waneta and Boundary; the former
is on the Canadian side of the boundary, the latter on the American side ;
four or five miles south of the boundary, and on the west side of the river,
is a farm, named after its owner, Fowler Farm (Section 22, T. 40, R. 40),
and on the east side of the river, another farm, Stroh Farm, about five miles-
south of the boundary.

The town of Northport is located on the east bank of the river, about
nineteen miles from Trail by the river, and about thirteen miles as the crow
flies. It is to be noted that mountains extending more or less in an easterly
and westerly direction rise to the south between Trail and the boundary.

Various creeks are tributary to the river in the region of Northport, as
follows: Deep Creek flowing from southeast to northwest and entering the
river slightly north of Northport; opposite Deep Creek and entering on the
west side of the river and flowing from the northwest, Sheep Creek ; north
of Sheep Creek on the west side, Nigger Creek; south of Sheep Creek on the
west side, Squaw Creek; south of Northport, on the east side, flowing from
the southeast, Onion Creek.

About eight miles south of Northport, following the river, is the town of
Marble; and about seventeen miles, the town of Bossburg. Three miles
south of Bossburg is the town of Evans ; and about nine miles, the town of
Marcus. South of Marcus and about forty-one miles from the boundary
line is the town of Kettle Falls which, in general, may be stated to be the
southern limit of the area as to which evidence was presented. All the
above towns are small in population and in area.

At Marble and to the south, various other creeks enter the river from the
west side—Rattlesnake Creek, Crown Creek, Flat Creek, and Fifteen Mile
Creek.

Up all the creeks above mentioned, there extend tributary valleys, differ-
ing in size.

While, as stated above, the width of the valley proper of the river is from
one to two miles, the width of the valley measured at an altitude of 3,000
feet above sea-level, is approximately three miles at Trail, two and one-half
miles at Boundary, four miles above Northport, three and one-half miles
at Marble. Near Bossburg and southward, the valley at the same altitude
broadens out considerably.

As to climatic conditions, it may be stated that the region is, in general,
a dry one though not what is termed "arid". The average annual precipita-
tion at Northport from 1923 to 1940 inclusive averaged somewhat above
seventeen inches. It varied from a minimum of 9.60 inches in 1929 to a
maximum of 26.04 inches in 1927. The rainfall in the growing-season
months of April, May and June at Northport, has been in 1938, 2.30 inches;
in 1939, 3.78 inches, and in 1940, 3.24 inches. The average humidity varies
with some regularity from day to day. In June, 1937, atNorthport, jt had an
average maximum of 74% at 5 a.m. and an average minimum of 26% at 5 p.m.

The range of temperature in the different months as it appears from the
records of the years 1934 to 1940 inclusive, at Northport was as follows: in
the months of November, December, January and February, the lowest
temperature was -19° (in January, 1937), and the highest was 60° (in No-
vember, 1934); in the growing-season months of April, May, June and July,
the lowest temperature was 12° (in April, 1936), and the highest was 110°
(in July, 1934) ; in the remaining months of August, September, October and
March, the lowest temperature was 8° (in October, 1935 and March, 1939),
and the highest was 104° (in September, 1938).
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The direction of the surface wind is, in general, from the northeast down
the river valley, but this varies at different times of day and in different sea-
sons. The subject of winds is fun her treated in Part Four of this decision
and, in detail, in the Final Report of the Technical Consultants.

The history of what may be termed the economic development of the area
may be briefly stated as follows: Previous to 1892, there were few settlers in
this area, but homesteading and location of farms received an impetus, par-
ticularly on the east side of the river, at the time when the construction of
the Spokane and Northern Railway was undertaken, which was completed
between the City of Spokane and Northport in 1892, and extended to Nelson
in British Columbia in 1893. In 1892, the town of Northport was founded.
In 1900, the population of this town was 787. It fell in 1910 to 476 but
rose again, in 1920, to 906. In 1930, it had fallen to 391. The population
of the precincts nearest the boundary line, viz., Boundary and Northport
(including Frontier and Nigger Creek Precincts prior to 1931) was 919 in
1900; 913 in 1910; 1,304 in 1920; 648 in 1930 and 651 in 1940. In these
precincts, the area of all land in farms in 1925 was 5,292 acres; in 1930,
8,040 acres; in 1935, 5,666 acres and in 1940, 7,175 acres. The area
in crop-land in 1925 was 798 acres; in 1930, 1,227 acres; in 1935, 963
acres and in 1940, about 900 acres1. In two other precincts east of the river
and south of the boundary, Cummins and Doyle, the population in 1940 was
293, the area in farms was 6,884 acres and the area in crop-land was about
1,738 acres2.

About the year 1896, there was established in Northport a business which
has been termed the "Breen Copper Smelter", operated by the LeRoi Min-
ing and Smelting Company, and later carried on by the Northport Smelting
and Refining Company which was chartered in 1901. This business em-
ployed at times from five hundred 1o seven hundred men, although as com-
pared with a modern smelter like the Trail Smelter, the extent of its opera-
tions was small. The principal value of the ores smelted by it was in copper,
and the ores had a high sulphur content. For some years, the somewhat
primitive method of "heap roasting" was employed which consisted of
roasting the ore in open piles over woodfires, frequently called in mining
parlance, "stink piles". Later, this process was changed. About seventy
tons of sulphur were released per day. This Northport Smelting and
Refining Company intermittently continued operations until 1908. From
1908 until 1915, its smelter lay idle. In March, 1916, operation was resumed
for the purpose of smelting lead ore, and continued until March 5. 1921,
when it ceased business and its plant was dismantled. About 30 tons of
sulphur per day were emitted during this time. There is no doubt that
damage was caused to some extent over a more or less restricted area by the
operation of this smelter plant.

In addition to the smelting business, there have been intermittent mining
operations of lead and zinc in this locality, but they have not been a large
factor in adding to the population.

1 For the Precinct of Boundary, thi; acreage of crop-land, idle or fallow, was
omitted from the reports received by the Tribunal of the 1940 Census figures, the
statement being made that it was '"omitted to avoid disclosure of individual
operations".

2 For the Precinct of Cummins, the acreage of crop failure and of crop-land,
idle or fallow, is only approximately correct, the census figures making similar
omissions and for the same reason.
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The most important industry in the area formerly was the lumber industry.
It had its beginning with the building of the Spokane and Northern Railway.
Several saw mills were constructed and operated, largely for the purpose of
furnishing ties to the railway. In fact, the growing trees—yellow pine,
Douglas fir, larch, and cedar—were the most valuable asset to be transformed
into ready cash. In early days, the area was rather heavily wooded, but
the timber has largely disappeared and the lumber business is now of small
size. On about 57,000 acres on which timber cruises were made in
1927-1928 and in 1936 in the general area, it may be doubtful whether there
is today more than 40,000 thousands of board feet of merchantable timber.

As to agricultural conditions, it may be said that farming is carried on in
the valley and upon the benches and mountain slopes and in the tributary
valleys. The soils are of a light, sandy nature, relatively low in organic
matter, although in the tributary valleys the soil is more loamy and fertile.
In some localities, particularly on the slopes, natural sub-irrigation affords
sufficient moisture; but in other regions irrigation is desirable in order to
produce favorable results. In a report made by Dr. F. C. Wyatt, head of
the Soils Department of the University of Alberta, in 1929, it is stated that
"taken as a unit, the crop range of these soils is wide and embraces the crops
suited to the climate conditions. Under good cultural operations, yields
are good." At the same time, it must be noted that a large portion of this
area is not primarily suited to agriculture. In a report of the United States
Department of Agriculture, in 1913, it is stated that "there is approximately
one-third of the land in the Upper Columbia Basin unsuited for agricultural
purposes, either because it is too stony, too rough, too steep, or a combina-
tion of these factors. To utilize this large proportion of land and to meet
the wood needs of an increasing population, the Upper Columbia Basin
is forced to consider seriously the problem of reforestation and conservation."
Much of the farming land, especially on the benches, is land cleared from
forest growth; most of the farms contain from an eighth to a quarter of a
section (80-160 acres) ; and there are many smaller and some larger farms.

In general, the crops grown on the farms are alfalfa, timothy, clover, grain
cut green for hay, barley, oats, wheat, and a small amount of potatoes. Wild
hay is cut each year to some extent. The crops, in general, are grown for
feed rather than for sale, though there is a certain amount of wheat and
oats sold. Much of the soil is apparently well suited to the predominant
crop of alfalfa, which is usually cut at present twice a year(with a small third
crop on some farms). Much of the present alfalfa has been rooted for a
number of years.

Milch cattle are raised to a certain extent and they are grazed on the wild
grasses on the hills and mountains in the summer months, but the dairying
business depends on existence of sufficient land under cultivation as an
adjunct to the dairy to provide adequate forage for the winter months.

In early days, it was believed that, owing to soil and climatic conditions,
this locality was destined to become a fruit-growing region, and a few
orchards were planted. For several reasons, of which it is claimed that
fumigation is one, orchards have not thrived. In 1909-1910, the Uppei
Columbia Company purchased two large tracts, comprising about ten
thousand acres, with the intention of developing the land for orchard pur-
poses and selling of timber in the meantime, and it established a large orchard
of about 900 acres in the town of Marble. The project, as early 1917, proved
a failure.
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II.

In 1896, a smelter was started under American auspices near the locality
known as Trail, B.C. In 1906, th:: Consolidated Mining and Smelting Com-
pany of Canada, Limited, obtained a charter of incorporation from the
Canadian authorities, and that company acquired the smelter plant at
Trail as it then existed. Since that time, the Canadian company, without
interruption, has operated the Smelter, and from time to time has greatly
added to the plant until it has become one of the best and largest equipped
smelting plants on the American continent. In 1925 and 1927, two stacks
of the plant were erected to 409 feet in height and the Smelter greatly
increased its daily smelting of zinc and lead ores. This increased produc-
tion resulted in more sulphur dioxide fumes and higher concentrations being
emitted into the air. In 1916, about 5,000 tons of sulphur per month were
emitted; in 1924, about 4,700 tons; in 1926, about 9,000 tons—an amount
which rose near to 10,000 tons per month in 1930. In other words, about
300-350 tons of sulphur were being emitted daily in 1930. (It is to be
noted that one ton of sulphur is substantially the equivalent of two tons
of sulphur dioxide or SO2.)

From 1925, at least, to 1937, damage occurred in the State of Washington,
resulting from the sulphur dioxide emitted from the Trail Smelter as stated
in the previous decision.

The subject of fumigations and damage claimed to result from them was
referred by the two Governments on August 7, 1928, to the International
Joint Commission, United States and Canada, under Article IX of the
Convention of January 11, 1909, between the United States and Great
Britain, providing that the high contracting parties might agree that "any
other question or matters of difference arising between them involving the
rights, obligations or interests of either in relation to the other, or to the
inhabitants of the other, along the common frontier between the United
States and the Dominion of Canada shall be referred from time to time to the
International Joint Commission for examination and report. Such reports
shall not be regarded as decisions of the question or matters so submitted
either on the facts or on the law, and shall not, in any way, have the char-
acter of an arbitral award."

The questions referred to the International Joint Commission were five
in number, the first two of which may be noted : first, the extent to which
property in the State of Washington has been damaged by fumes from the
Smelter at Trail B.C.; second, ihe amount of indemnity which would
compensate United States' interests in the State of Washington for past
damages.

The International Joint Commission sat at Northport, at Nelson, B.C.,
and in Washington, D.C., in 1928, 1929 and 1930, and on February 28, 1931,
rendered a unanimous report which need not be considered in detail.

After outlining the plans of the Trail Smelter for extracting sulphur from
the fumes, the report recommended (Part I, Paragraphs (a) and (c)) that
"the company be required to proceed as expeditiously as may be reasonably
possible with the works above referred to and also to erect with due dispatch
such further sulphuric acid units and take such further or other action as
may be necessary, if any, to reduce the amount and concentration of SO2
fumes drifting from its said plant into the United States until it has reduced
the amount by some means to a point where it will do no damage in the
United States".
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The same Part I, Paragraph (g) gave a definition of "damage":

The word "damage", as used in this document shall mean and include
such damage as the Governments of the United States and Canada may
deem appreciable, and for the purposes of paragraphs (a) and (c) hereof,
shall not include occasional damage that may be caused by SO2 fumes
being carried across the international boundary in air pockets or by rea-
son of unusual atmospheric conditions. Provided, however, that any
damage in the State of Washington howsoever caused by said fumes on
or after January 1, 1932, shall be the subject of indemnity by the com-
pany to any interests so damaged. . . .

Paragraph 2 read, in part, as follows:

In view of the anticipated reduction in sulphur fumes discharged from
the smelter at Trail during the present year, as hereinafter referred to,
the Commission therefore has deemed it advisable to determine the
amount of indemnity that will compensate United States interests in
respect to such fumes, up to and including the first day of January,
1932. The Commission finds and determines that all past damages and
all damages up to and including the first day of January next, is the sum
of S350,000. Said sum, however, shall not include any damage occur-
ring after January 1, 1932.

This report failed to secure the acceptance of both Governments. A sum
of S350,000 has, however, been paid by the Dominion of Canada to the
United States.

Two years after the filing of the above report, the United States Govern-
ment, on February 17, 1933, made representations to the Canadian Govern-
ment thai existing conditions were entirely unsatisfactory and that damage
was still occurring and diplomatic negotiations were entered into which re-
sulted in the signing of the present Convention.

The Consolidated Mining and Smelting Company of Canada, Limited, pro-
ceeded after 1930 to make certain changes and additions in its plant, with the
intention and purpose of lessening the sulphur contents of the fumes, and in
an attempt to lessen injurious fumigations, a new system of control over the
emission of fumes during the crop growing season came into operation about
1934. To the three sulphuric acid plants in operation since 1932, two others
have recently been added. The total capacity is now of 600 tons of sulphuric
acid per day, permitting, if these units could run continually at capacity, the
fixing of approximately 200 tons of sulphur per day. In addition, from
1936, units for the production of elemental sulphur have been put into
operation. There are at present three such units with a total capacity of
140 tons of sulphur per day. The capacity of absorption of sulphur dioxide
is now 600 tons of sulphur dioxide per day (300 tons from the zinc plant
gases and 300 tons from the lead plant gases). As a result, the maximum
possible recovery of sulphur dioxide, with all units in full operation has been
brought to a figure which is about equal to the amount of that gas produced
by smelting operations at the plant in 1939. However, the normal shut-
down of operating units for repairs, the power supply, ammonia available,
and the general market situation are factors which influence the amount of
sulphur dioxide treated.

In 1939, 360 tons, and in 1940, 416 tons, of sulphur per day were oxidized
to sulphur dioxide in the metallurgical processes at the plant. Of the above,
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for 1939, 253 tons, and for 1940, 289 tons per day, of the sulphur which was
oxidized to sulphur dioxide was utilized. One hundred and seven tons

NORTHPORT

(FUMIGATIONS IN HOURS AND MINUTES AT THE CONCENTRATIONS NOTED IN

FIRST COLUMN)

1938 April May June July August Sept.

Concentrations p.p.m. h. m. h. m. h. m. h. m. h. m. h. m.
.11-.25 6 0 0 0 0 20 5 50 10 40 28 20
.26-.50 0 50 0 0 0 0 1 40 3 0 6 0
above .50 0 10 0 0 0 0 0 0 0 5 0 20

Maximum p.p.m 66 .08 .15 .33 .61 .51

1939
.11-.25 1 40 10 0 9 20 5 20 5 0 25 0
.26-.50 0 0 0 0 2 0 0 0 2 0 3 40
above .50 0 0 0 0 0 0 0 0 0 0 0 0

Maximum p.p.m 16 .21 .30 .24 .33 .36

1940
.11-.25 16 20 32 40 5 40 9 20 10 0 23 10
.26-.50 2 0 0 0 0 0 0 0 0 0 0 0
above .50 0 0 0 0 0 0 0 0 0 0 0 0

Maximum p.p.m 37 .23 .22 .19 .17 .23

WANETA

(FUMIGATIONS IN HOURS AND MINUTES AT THE CONCENTRATIONS NOTED IN

FIRST COLUMN)

1938 June July August September
Concentrations p.p.m. h. m. h. m. h. m. h. m.

.11-.25 13 0 18 40 20 40 56 30

.26-.50 0 50 1 20 3 20 5 20
above .50 0 20 0 0 5 0 0 20
Maximum p.p.m 52 .30 1.63 .75

1939 April May June July August Sept.

h. m. h, m. h. m. h. m. h. m. h. m.
.11-.25 II 55 10 0 20 20 10 40 13 20 16 50
-26-.50 4 40 5 40 8 20 5 0 6 20 9 20
above .50 0 20 0 0 1 20 0 0 0 40 1 40
Maximum p.p.m 52 .46 .79 .39 .56 .59

1940 June July August September

h. m. h. m. h. m. h. m.
-11-.25 5 20 18 20 27 20 28 0
.26-.50 0 0 6 40 4 40 8 40
above .50 0 0 0 0 0 40 0 0
Maximum p.p.m .15 .49 .64 .42
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and 127 tons of sulphur per day for those two years, respectively, were
emitted as sulphur dioxide to the atmosphere.

The tons of sulphur emitted into the air from the Trail Smelter fell from
about 10,000 tons per month in 1930 to about 7,200 tons in 1931 and 3,400
tons in 1932 as a result both of sulphur dioxide beginning to be absorbed and
of depressed business conditions. As depression receded, this monthly aver-
age rose in 1933 to 4,000 tons, in 1934 to nearly 6,300 tons and in 1935 to
6,800 tons. In 1936, however, it had fallen to 5,600 tons; in 1937, it further
fell to 4,850 tons; in 1938, still further to 4,230 tons to reach 3,250 tons in
1939. It rose again, however, to 3,875 tons in 1940.

During the period since January 1, 1932, automatic recorders for register-
ing the presence of sulphur dioxide in the air, as well as the length of fumiga-
tions and the maximum concentration in parts per million (p.p.m.) and one
hundredth of parts per million, were maintained by the United States on the
east side of the river at Northport from 1932 to 1937; and at Boundary in
1932, 1933, and in parts of 1934 and 1935; at Evans, south of Northport,
from 1932 to 1934 and parts of 1935; and at Marble, in 1932 and 1933 and
part of 1934; and the United States had at various times in 1939 and 1940
a portable recorder at Fowler Farm. The Dominion of Canada maintained
recorders at Stroh Farm from 1932 to 1937 and from January to May 1938,
and at a point opposite Northport on the west side of the River from 1937
to 1940—both of these recordeis being in United States territory; and in
Canadian territory, at Waneta, June to December, 1938, January to March,
1939. and June to December 1940, and at Columbia Gardens from May 1937
to December 1940.

Data compiled from the Northport recorder during the growing seasons,
from April to September, 1938, 1939, and 1940, and from the Waneta
recorder during the growing seasons while it was operated from June to
September 1938 and 1940, and April to September, 1939, show the number
of hours and minutes in each month during which fumes were present at
the various concentrations of .11 to .25, .26 to .50. and above .50.

PART TWO.

The first question under Article III of the Convention is: "(1) Whether
damage caused by the Trail Smelter in the State of Washington has occurred
since the first day of January, 1932, and, if so, what indemnity should be paid
therefor."

This question has been answered by the Tribunal in its previous decision,
as to the period from January 1, 1932 to October 1, 1937, as set forth above.

Concerning this question, three claims are now propounded by the United
States.

I.

The Tribunal is requested to "reconsider its decision with respect to
expenditures incurred by the United States during the period January 1,
1932, to June 30, 1936". It is claimed that "in this respect the United
States is entitled to be indemnified in the sum of $89,655, with interest at
the rate of five per centum per annum from the end of each fiscal year in
which the several amounts were expended to the date of the Tribunal's
final decision".

This claim was dealt with in the previous decision (Part Two, Clause (7))
and was disallowed.



U.S.A./CANADA (TRAIL SMELTER ARBITRATION) 1949

The indemnity found by the Tribunal to be due for damage which had
occurred since the first day of January, 1932, up to October 1, 1937, i.e.,
$78,000, was paid by the Dominion of Canada to the United States and
received by the latter without reservations. (Record, Vol. 56, p. 6468.)
The decision of the Tribunal in respect of damage up to October 1, 1937,
was thus complied with in conformity with Article XII of the Convention.
If it were not, in itself, final in this respect, the decision would have assumed
a character of finality through this action of the parties.

But this finality was inherent in the decision. Article XI of the Conven-
tion says: "The Tribunal shall report to the Governments its final decisions
. . . . as soon as it has reached its conclusions in respect to the questions. . . ."
and Article XII of the Convention, "The Governments undertake to take
such action as may be necessary in order to ensure due performance of the
obligations undertaken hereunder. in compliance with the decision of the
Tribunal."

There can be no doubt that the Tribunal intended to give a final answer
to Question I for the period up to October 1, 1937. This is made abun-
dantly clear by the passage quoted above, in particular by the words : "This
decision is not subject to alteration or modification by the Tribunal here-
after."

It might be argued that the words "as soon as it reached its conclusions
in respect to the questions" show that the "final decisions" mentioned in
Article XI of the Convention were not to be final until all the questions
should have been answered.

In proceeding as it did the Tribunal did not act exclusively on its own
interpretation of the Convention. It stated to the Governments its inten-
tion of granting damages for the period down to October 1, 1937, whilst
ordering further investigations before establishing a permanent régime. It
is with this understanding that both Governments, by an exchange of letters
between the Minister of the United States at Ottawa and the Secretary of
State of the Dominion of Canada (March 14, 1938, March 22, 1938),
concurred in the extension of time requested.

This interpretation of Article X[ of the Convention, moreover, is not in
contradiction with the intention of the parties as expressed in the Conven-
tion. It was not foreseen at the time that further investigations might be
needed, after the hearings had been ended, as proved to be the case. But
the duty was imposed upon the Tribunal to reach a solution just to all parties
concerned. This result could not have been achieved if the Tribunal had
been forced to give a permanent decision as to a régime on the basis of data
which it and both its scientific advisers considered inadequate and unsatis-
factory. And, on the other hand, it is obvious that equity would not have
been served if the Tribunal, having come to the conclusion that damage had
occurred after January 1, 1937, had withheld its decision granting damages
for more than two and one half years.

The Tribunal will now consider whether its decision concerning
Question No. 1, up to October 1, 1937, constitutes res judicata.

As Dr. James Brown Scott {Hague Court Reports, p. XXI) expressed it:
". . . . in the absence of an agreement of the contending countries excluding
the law of nations, laying down specifically the law to be applied, interna-
tional law is the law of an international tribunal". In deciding in conform-
ity with international law an international tribunal may, and, in fact,
frequently does apply national law ; but an international tribunal will not
depart from the rules of international law in favor of divergent rules of
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national law unless, in refusing to do so, it would undoubtedly go counter
to the expressed intention of the treaties whereupon its powers are based.
This would particularly seem to be the case in matters of procedure. In
this respect attention should be paid to the rules of procedure adopted by
this Tribunal with the concurrence of both Agents on June 22, 1937, wherein
it is said (Aiticle 16) : "With regard to any matter as to which express provi-
sion is not made in these rules, the Tribunal shall proceed as international
law, justice and equity may require." Undoubtedly such provisions could
not prevail against the Convention, but they show, at least, how, in the
common opinion of the Tribunal and of the Agents, Article IV of the
Convention was understood at the time. According to the latter, the
Tribunal shall apply the law and practice followed in dealing with cognate
questions in the United States of America as well as international law and
practice. This text does not bind the Tribunal to apply national law and
practice to the exclusion of international law and practice.

It is further to be noted that the words "the law and practice followed in
the United States" are qualified by "in dealing with cognate questions".
Unless these latter words are disregarded, they mean a limitation of the
reference to national law. What this limitation is, becomes apparent when
one refers to the questions set forth in the previous article. These questions
are questions of damage caused by smelter fumes, of indemnity therefor, of
measures or régime to be adopted or maintained by the Smelter with or
without indemnity or compensation. They may be questions of law or
questions of practice. The practice followed, for instance, in injunctions
dealing with problems of smelter fumes may be followed in so far as the
nature of an arbitral tribunal permits. But general questions of law and
practice, such as the authority of the res judicata and the exceptions thereto,
are not "cognate questions" to those of Article III.

This interpretation is confirmed by the correspondence exchanged
between parties, as far as it is part of the record. On February 22, 1934,
the Canadian Government declared (letter of the Secretary of State for
External Affairs to the Minister of the United States at Ottawa) that it
"would be entirely satisfied to refer the Tribunal to the principles of law
as recognized and applied by the courts of the United States of America in
such matters". Now, the matters referred to in that sentence are deter-
mined by the preceding sentences:

The use of the word "injury" is likely to cause misunderstanding
which should be removed when the actual terms of the issue are settled
for inclusion in the Convention. In order to avoid such misunder-
standing, it would seem to be desirable to use the word "damage" in
place of "injury" and further, either to define the word actually used
by a definition to be incorporated in the Convention or else by reference
to the general principles of the law which are applied by the courts
in the two countries in dealing with cognate matters.

This passage shows that the "cognate questions" parties had in mind in
drafting the Convention were primarily those questions which in cases
between private parties, find their answer in the law of nuisances.

That the sanctity of res judicata attaches to a final decision of an inter-
national tribunal is an essential and settled rule of international law.

If it is true that international relations based on law and justice require
arbitral or judicial adjudication of international disputes, it is equally true
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that such adjudication must, in principle, remain unchallenged, if it is to
be effective to that end.

Numerous and important decisions of arbitral tribunals and of the Perma-
nent Court of International Justice show that this is, in effect, a principle
of international law. It will be sufficient, at this .tage, to refer to some of
the more recent decisions.

In the decisions of an arbitral tribunal constituted under the statute of the
Permanent Court of Arbitration concerning the Pious Funds of California
(October 14, 1902, Hague Court Reports, 1916, p. 3) the question was whether
the claim of the United States on behalf of the Archbishop of San Francisco
and the Bishop of Monterey was governed by the principle of res judicata by
virtue of the arbitral award of Sir Edward Thornton. This question was
answered in the affirmative.

The Fabiani case (French-Venezuelan Claims Commission, Ralston's
Report, Decision of Umpire Plumley, p. 110) is of particular interest for the
present case.

There had been an award by the President of the Swiss Confederation
allowing part of a claim by France on behalf of Fabiani against Venezuela
and disallowing the rest. As the terms of reference to the second arbitral
tribunal were broader than to the first, it was contended by the claimants
•"that of the sums denied allowance by the honorable Arbitrator of Bern
there are certain portions so disposed of by him as to be still in force against
the respondent Government under the general terms of the protocol consti-
tuting this Commission". The first Arbitrator had eliminated all claims
based on alleged arbitrary acts (fait! du prince) of executive authorities as not
being included in the matter submitted to his jurisdiction which he found
limited by treaty to "denial of justice", a concept which he interpreted as
confined to acts and omissions of judicial authorities. It was argued, on
behalf of claimants, that "the doctrine and jurisprudence are for a long
time unanimous upon this incontestable principle that a declaration of
incompetency can never produce the effect of res judicata upon the foundation
of the law". Umpire Plumley rejected these contentions. "In the interest
of peace", a limitation had been imposed upon diplomatic action by a treaty
the meaning whereof had been "finally and conclusively" settled "as applied
to the Fabiani controversy" by the first awaid. The definition of denial
of justice and the determination of the responsibility of the respondent
Government were not questions of jurisdiction. And the Umpire concluded
that -'the compromise arranged between the honorable Governments . . . .
followed by the award of the honorable President of the Swiss Confedera-
tion . . . . were 'acting together' a complete, final and conclusive disposition
of the entire controversy on behalf of Fabiani".

Again in the case of the claim of the Orinoco Steamship Company between
the United States and Venezuela, an arbitral tribunal constituted under the
statute of the Permanent Court of jYrbitration (October 25, 1910, American
Journal of International Law, V, p. 230) emphasized the importance in inter-
national disputes of the principle of res judicata. The first question for the
arbitral tribunal to decide was whei.her the decision previously rendered by
an umpire in this case "in view of all the circumstances and under the prin-
ciples of international law" was "not void, and whether it must be consid-
ered to be so conclusive as to preclude a re-examination of the case on its
merits". As we will presently see, the tribunal held that the decision was
partially void for excess of power. This, however, was rigidly limited and
the principle affirmed as follows: ". . . . it is assuredly in the interest of peace
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and the development of the institution of international arbitration so essen-
tial to the well-being of nations, that, in principle, such a decision be accepted,
respected and carried out by the parties without reservation".

In three successive advisory opinions, regarding the delimitation of the
Polish Czechoslovak frontier (Question ofjaworzina, No. 8, Series B, p. 38),
the delimitation of the Albanian frontier at the Monastery of Saint Naoum
(No. 9, Series B, p. 21, 22), and the Polish Postal service in the Free City of
Danzig (No. 11, Series B. p. 24), the Permanent Court of International
Justice based its appreciation of the legal effects of international decisions of
an arbitral character on the underlying principle of res judicata.

This principle was affirmed in the judgment of the Court on the claim of
Belgium against Greece on behalf of the Société Commerciale de Belgique
(Series A/B, No. 78, p. 174), wherein the Court said: ". . . . since the arbitral
awards to which these submissions relate are, according to the arbitration
clause under which they were made, 'final and without appeal', and since
the Court has received no mandate from the parties in regard to them, it can
neither confirm nor annul them either wholly or in part".

In the well-known case of Frelinghuysen v. Key (110 U.S. 63, 71, 72), the
Supreme Court of the United States, speaking of an award of the United
States Mexican Claims Commission, under the Convention of July 4, 1868,
whereby (Art. V) parties agreed, inter alia, to consider the result of the
proceedings as a "full, perfect, and final settlement of every claim",
said: "As between the United States and Mexico, the awards are final
and conclusive until set aside by agreement between the two Governments
or otherwise."

There is no doubt that in the present case, there is res judicata. The three
traditional elements for identification: parties, object and cause (Permanent
Court of International Justice, Judgment 11, Series A, No. 13, Dissenting
Opinion by M. Anzilotti, p. 23) are the same. (Cf. Permanent Court of
International Justice, Series B, No. 11, p. 30.)

Under the Statute of the Permanent Court of International Justice
whereby (Article 59) "The decision of the Court has no binding force except
between the parties and in respect of that particular case", the Permanent
Court of International Justice, in an interpretative judgment (Judgment
No. 11, Series A, No. 13, pp. 18, 20—Chorzow Case), expressed the opinion
that the force of res judicata was inherent even in what was an incidental
decision on a preliminary point, the ownership of the Oberschlesische Com-
pany. The minority judge, M. Anzilotti, pointed out that "under a gener-
ally accepted rule which is derived from the very conception of res judicata,
decisions on incidental or preliminary questions which have been rendered
with the sole object of adjudicating upon the parties' claims are not binding
in another case" (same decision, p. 26). Later on, in the same case
(Judgment 13, Series A, No. 17, Dissenting Opinion of M. Ehrlich,
pp. 75, 76), M. Ehrlich, the dissenting national judge appointed by Poland,
adopted this statement. But M. Anzilotti (Judgment 11, Series A, No. 13,
Dissenting Opinion, p. 27) did not expressly answer in the negative the
question which he formulated, namely: "Does this general rule also cover
the case of an action for indemnity following upon a declaratory judgment
in which the preliminary question has been decided?" It is true that, when
the case came up again on the question of indemnity (Judgment 13,
Series A, No. 17, pp. 31, 32), the Court seems to have avoided—as
M. Ehrlich pointed out—the assertion that there was res judicata and reserved
the effect of its incidental decision "as regards the right of ownership



U.S.A./CANADA (TRAIL SMELTER ARBITRATION) 1953

under municipal law". But the Court said: ". . . . it is impossible that the
Oberschlesische's right to the Chorzow factory should be looked upon
differently for the purposes of that judgment (the previous Judgment No. 7
wherein it was decided that the attitude of the Polish Government in
respect of the Oberschlesische was not in conformity with international law)
and in relation to the claim for reparation based on the same judgment",
thus admitting in effect (M. Anzilotti now concurring) that it was bound
by its previous decision.

In the present case, the decision was not preliminary or incidental.
Neither was it a decision on a question of jurisdiction. There is some
authority (Tiedemann v. Poland, Recueil des Decisions des Tribunaux Arbitraux
Mixtes, Tome VII (1928), p. 702), in support of the contention that a deci-
sion upon the question of jurisdiction only, may, under certain circumstances,
be reversed by the same court; and it might be argued, as, in fact, was done
by France in the Fabiani case, ths t a decision merely denying jurisdiction
can never constitute resjudicata as regards the merits of the case at issue. But
assuming the first contention to be correct as the second undoubtedly is,
that would not affect the issue in the present case. Here, as in the Fabiani
case, the decision was not one denying jurisdiction.

The United States does not contend that the previous decision is void for
excess of power, but asks for reconsideration and revision, as far as the costs
of investigation are concerned, on account of a material error of law (Record,
p. 6540).

In the absence of agreement between parties, the first question concerning
a request tending to revision of a decision constituting resjudicata, is: can
such a request ever be granted in international law, unless special powers to
do so have been expressly given to the tribunal?

The Convention for the Pacific Settlement of Disputes signed at The
Hague, October 18, 1907 (Article 83) says: "The parties can reserve in the
compromis the right to demand the revision of the award." In that case
only, does the article apply. But, on the other hand, the Statute of the
Permanent Court of International Justice (Article 61) does not require the
grant of such special powers to the Court.

In the Jaworzina case (Advisory Opinions, Series B, No. 8, p. 37), the
Permanent Court of International Justice expressed the opinion that the
Conference of Ambassadors, which had acted in a quasi-arbitral capacity,
did not retain the power to modify its decision, as it had fulfilled the task
entrusted to it by giving the latter. In the case of Saint Naoum Monastery,
however (Advisory Opinions, Series. B, No. 9, p. 21), the Court seemed less
positive as to the possibility of a revision in the absence of an express reser-
vation to that effect.

Arbitral decisions do not give lo the question an unanimous answer.
Thus, in the United States Mexican Mixed Claims Commission of 1868,
whilst Umpire Lieber, on a motion for rehearing, re-examined the case,
Umpire Thornton, in the Weil, LaAbra, and other cases, refused a rehearing,
inter alia on the ground that the provisions of the Convention in effect
debarred him from rehearing cases which he had already decided (Moore,
International Arbitrations, 1329, 1357). In the single case of Schreck, however,
he granted a request of one of the Agents to reconsider his decision. The
case also of A. A. Green (Moore, International Arbitrations, 1358) was recon-
sidered by the Umpire and that of G. Moore (Moore, International Arbitra-
tions, 1357) by the two Commissioners. In the Lazare case (Haiti v. United
States), the Arbitrator, Mr. Justice Strong, refused a rehearing, "solely for
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the reason", that in his opinion, his "power over the award was at an end"
when it "had passed from his hands and been filed in the State Department".
(Moore, International Arbitrations, 1793.) In the Sabotage cases, before the
American-German Mixed Claims Commission, the Umpire, Mr. Justice
Roberts, granted a rehearing, although there was no express provision in
the agreement empowering the Commission to do so (December 15, 1933,
Documents, p. 1122, American Journal of International Law, 1940, pp. 154, 164).

Whether final, in part, or not, the previous decision did not give final
answers to all the questions. The Tribunal, by that decision, did not become
functus officio. Part of its task was yet before it when the request for revision
was presented. Under those circumstances, the difficulties and uncertain-
ties do not arise that might present themselves where an arbitral tribunal,
having completed its task and finally adjourned, would be requested to
reconsider its decision.

The Tribunal, therefore, decides that, at this stage, at least, the Conven-
tion does not deny it the power to grant a revision. (Cf. D. V. Sandifer,
Evidence before International Tribunals, 1939, p. 299.)

The second question is whether revision should be granted; and this ques-
tion subdivides itself into two separate parts: first, whether the petition for
revision should be entertained, and second, if entertained, whether the
previous decision should be revised in view of the considerations presented
by the United States.

It is the rule under the Hague Convention for the Pacific Settlement of
Disputes (Article 83) that the question whether a revision should be enter-
tained must be dealt with separately. Such is also the rule according to
Article 61 of the Statute of the Permanent Court of International Justice.
It is true that, in the case of the Orinoco Steamship Company, the arbitral
tribunal did not consider separately the question whether the previous
award was void and the question of the merits; but the decision, in that
respect, does not seem to conform to the compromis which clearly separated
the two questions.

In the Sabotage cases and in other cases before the Mixed Claims Com-
mission, United States and Germany, a contrary practice had prevailed.
But when the question of revision came to a head, the Umpire, Mr. Justice
Roberts (decision of December 15, 1933, Documents, p. 1115; American
Journal of International Law, 1940, pp. 157-158), said: "I am convinced as the
matter is now viewed in retrospect that it would have been fairer to both the
parties, definitely to pass in the first instance upon the question of the Com-
mission's power. . . . Orderly procedure would have required that these
issues be decided by the Umpire before the filing of the tendered evidence.
The American Agent has . . . . filed a very large quantity of evidence which
. . . . I have thought it improper to examine." As the position apparently
required further elucidation, a motion was presented to determine "whether
the next hearing shall be merely of a preliminary nature" (Documents,
p. 1159). The Umpire decided that it should, saying: "Germany insists
that the preliminary question be determined separately. I am of opinion
this is her right."

The Tribunal is of opinion that this procedure should be followed.
As said above, the petition is founded upon an alleged error in law. It is

contended by the United States that the Tribunal erred in the interpretation
of the Convention when it decided that the monies expended for the investi-
gation undertaken by the United States Government of the problems created
in the United States by the operation of the Smelter at Trail could not be
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included within the "damage caused by the Trail Smelter" (Article III (1)
of the Convention, Record, p. 6030). Statements by the Tribunal that
the controversy did not involve "any such type of facts as the persons
appointed" in the I'm Alone case "felt to justify them in awarding to Canada
damages for violation of sovereignty" and that in cases where a private
claim was espoused "damages awarded for expenses were awarded, not as
compensation for violation of national sovereignty, but as compensation
for expenses incurred by individual claimants in prosecuting their claims
for wrongful acts by the offending Government" were also challenged,
although petitioner added that possibly these further statements might be
regarded as dicta. (Record, p. 6040.) It was further argued that the
solution adopted by the Tribunal was not a "solution just to all parties
concerned", as required by Article IV of the Convention.

According to the Hague Convention (Article 83), a request tending to the
revision of an award can only be made on the ground of the discovery of
some new fact calculated to exercise a decisive influence upon the award
and which at the time the discussion was closed was unknown to the Tribunal
and to the party demanding the revision.

It is noteworthy that, at the first Hague Conference, the United States
Delegation submitted a proposal whereby every party was entitled to a
second hearing before the same judges within a certain period of time "if
it declares that it can call new witnesses or raise questions of law not raised
or decided at the first hearing". This proposal was, however, considered
as weakening unduly the principle ofresjudicata. The text, as it now stands,
was adopted as a compromise between the American view and the views of
those who, such as de Martens, were opposed to any revision. The Statute
of the Permanent Court of International Justice (Article 61) substantially
coincides with the Hague Convention: "An application for revision of a
judgment can be made only when it is based upon the discovery of some fact
of such a nature as to be a decisive factor, which fact was, when the judgment
was given, unknown to the court and also to the party claiming revision,
always provided that such ignorance was not due to negligence." In
presenting this text, the report of the Advisory Committee of Jurists (Procès-
Verbaux, p. 744) said very aptly: "The right of revision is a very important
right and affects adversely in the matter of res judicata a point which for the
sake of international peace should be considered as finally settled. Justice,
however, has certain legitimate requirements." These requirements were
provided for in the text which enables the court to bring its decision in
harmony with justice in cases where, through no fault of the claimant, essen-
tial facts remained undisclosed or where fraud was subsequently discovered.
No error of law is considered as a possible basis for revision, either by the
Hague Convention or by the Statute of the Permanent Court of Interna-
tional Justice.

The Permanent Court of International Justice left open, in the Saint
Naoum case (Series B, p. 21), the question whether, in the absence of express
provision, an award could be revised "in the event of the existence of an
essential error being proved or of new facts being relied on".

Except for those cases where a second hearing before the same or another
Tribunal was agreed upon between the Governments or their Agents in the
case, there are few cases of awards where rehearing or revision was granted.

In the Green case, quoted above (Moore, International Arbitrations, 1358),
the Umpire granted a rehearing because certain evidence which was before
the Commissioners was not transmitted to him. In the case of George
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Moore, also quoted above (Moore, International Arbitrations, 1357), a new
document was produced. In the latter case, the Commissioners stated that
it was their practice to grant revision where new evidence was such as ought
undoubtedly to produce a change in the minds of the Commission except
where there might be some gross laches or injustice would probably be done
to the defendant Government. In the single case of Schreck, also quoted
above (Moore, International Arbitrations, 1357), Umpire Thornton reconsid-
ered his decision at the request of the Agent of the claimant Government and,
in this case, the revision was granted because he found that he had clearly
committed an error in law. Because a claimant was born in Mexico, he had
taken for granted that he had Mexican nationality. "The Agent of the
United States produced the appropriate law of Mexico, by which it appeared
that the assumption was clearly erroneous."

In the case of the Orinoco S. S. Company where, it will be remembered,
the question before the arbitral tribunal was whether the award in a previous
arbitration was void, the defendant State, Venezuela, argued that the deci-
sion was not void as the compromis was valid, there had been no excess of
power, nor alleged corruption of the judges, nor any "essential error" in
the decision.

There were several claims the rejection of which by the Umpire in the first
arbitration, Mr. Barge, was considered separately. The main claim had
been disallowed on three grounds: the first was the interpretation of a
contract between the Venezuelan Government and a concessionaire; the
second was a so-called Calvo clause and the third was lack of compliance
both with the contract and with Venezuelan law in omitting to notify to
the Venezuelan Government the cession of the contract.

Under the terms of reference, the first arbitrators were to decide "on a
basis of absolute equity without regard to objections of a technical nature or
to the provisions of local legislations". It was clearly apparent from the
circumstances of the case that the second and third grounds were entirely
irreconcilable with these terms. Nevertheless, the second arbitral tribunal
did not upset the findings of Umpire Barge as regards the main claim. The
second award said : .

Whereas the appreciation of the facts of the case and the interpreta-
tion of the documents were within the competence of the Umpire and, as
his decisions, when based on such interpretation, are not subject to
revision by this Tribunal, whose duty it is, not to say if the case has been
well or ill judged, but whether the award must be annulled; that if an
arbitral decision could be disputed on the ground of erroneous apprecia-
tion, appeal and revision, which the Conventions of The Hague of 1899
and 1907 made it their object to avert, would be the general rule.

Other and much smaller claims, however, had been disallowed exclusively
on grounds two and three. Here the decision was considered void for excess
of power.

The Sabotage cases were re-opened on the allegation that the decisions had
been induced by fraud and the decisions were revised when this was proved.
This obviously falls within the limits set up both by the Hague Convention
and by the Statute of the Permanent Court of International Justice. The
following passage of the decision of the Umpire, Mr. Justice Roberts, relied
upon by the petitioner in this case, is therefore in the nature of a dictum :

I think it clear that where the Commission has misinterpreted the
evidence, or made a mistake in calculation, or where its decision does
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not follow its fact findings, or where in any other respect the decision
does not comport with the record as made, or where the decision involves
a material error of law, the Commission not only has power, but is
under the duty, upon a proper showing, to re-open and correct a deci-
sion to accord with the facts and the applicable legal rules.

This statement may be entirely justified by circumstances special to the
Mixed Claims Commission, in particular by the practice followed ab initio
by this Commission, apparently with the concurrence, until the Sabotage
cases reached their last stages, of (he Umpire, the Commissioners and the
Agents, but in so far as it does not refer to the correction of possible errors
arising from a slip or accidental omission, it does not express the opinion
generally prevailing as to the position in international law, stated for instance
in the following passage of a recent decision: ". . . . in order to justify revision
it is not enough that there has taken place an error on a point of law or in the
appreciation of a fact, or in both. It is only lack of knowledge on the part
of the judge and of one of the parties of a material and decisive fact which
may in law give rise to the revision of a judgment" (de Neuflize v. Disconto
Gesellschaft, Recueil des Décisions des Tribunaux Arbitraux Mixtes, t. VII,
1928, 629) >.

A mere error in law is no sufficient ground for a petition tending to revision.
The formula "essential error" originated in a text voted by the Interna-

tional Law Institute in 1876. From its inception, its very authors were
divided as to its meaning. It is thoLight significant that the arbitral tribunal
in the Orinoco case avoided it ; the Permanent Court in the Saint Naoum case
alluded to it. The Government of the Kingdom of the Serbs, Croats and
Slovenes alleged essential error both in law and in fact (Series C, No. 5, II,
p. 57, Pleadings by Mr. Spalaikovitch), but what the Court had in mind in
the passage quoted above (see p. 36 of the present decision), was only a
possible error in fact. The paragraph where this passage appears begins
with the words: "This decision has also been criticized on the ground that
it was based on erroneous information or adopted without regard to certain
essential facts."

The Tribunal is of opinion that che proper criterion lies in a distinction
not between "essential" errors in law and other such errors, but between
"manifest" errors, such as that in the Schreck case or such as would be com-
mitted by a tribunal that would overlook a relevant treaty or base its deci-
sion on an agreement admittedly terminated, and other errors in law. At
least, this is as far as it might be permissible to go on the strength of prece-
dents and practice. The error of in terpretation of the Convention alleged
by the petitioner in revision is not such a "manifest" error. Further criti-
cisms need not be considered. The assumption that they are justified would
not suffice to upset the decision.

For these reasons, the Tribunal is of opinion that the petition must be
denied.

II (a).

The Tribunal is requested to say that damage has occurred in the State of
Washington since October 1, 1937, as a consequence of the emission of sul-
phur dioxide by the smelters of the Consolidated Mining and Smelting

1 This decision refers to the rules of procedure of the Franco-German Mixed
Arbitral Tribunals but these rules themselves are expressive of the opinion
generally prevailing as to the position in international law.
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Company at Trail, B.C., and that an indemnity in the sum of $34,807 should
be paid therefor.

It is alleged that acute damage has been suffered, in 1938-1940, in an
area of approximately 6,000 acres and secondary damage, during the same
period, in an area of approximately 27,000 acres. It is also alleged that
damage has been suffered in the town of Northport, situated in the latter
area. On the basis of investigations made in 1939 and 1940, the area of
acute damage is claimed to extend on the western bank of the Columbia
River to a point approximately due north of the mouth of Deep Creek, the
average width of this area on this bank being about 1^ miles, and on the
eastern bank of the river, to a point somewhat to the south of the northern
limit of Section 20, T. 40, R. 41, the width of this area on that bank varying
from approximately U miles at the border to } mile at its lower end. The
area of secondary damage is claimed to extend on both banks of the river
to about one mile below Northport; it extends laterally, at the boundary,
westward to the western limit of Section 2, T. 40, R. 40, and eastward to
the eastern limit of Section 1, T. 40, R. 41 ; it extends along Cedar Creek
above Section 14, T. 40, R. 41, along Nigger Creek to the middle of Section 9,
T. 40, R. 40, along Little Sheep Creek to the middle of Section 10, T. 40r
R. 39, along Big Sheep Creek to the western limit of Section 15, T. 40, R. 39r
and along Deep Creek, to the southeastern corner of Section 14, T. 39r
R. 40. It is to be noted that the area of damage alleged by the United
States in its original statement of case was about 144.000 acres.

Damage is claimed, as to the area of acute damage, on the basis of $0.8525
per acre, on all lands whether cleared or not cleared and whether used for
crops, timber or other purposes. It is equally claimed, as to the area of
secondary damage, on the basis of $1.0511, on all lands. It is alleged that
damage occurred, in 1932-1937, in the area of acute damage to the extent
of $17,050; in the area of secondary damage, to the extent of $189,200 and
in the town of Northport, to the extent of S8,750. The damage for 1938-
1940 is supposed to be 0.3 of the first amount in the area of acute damage,
and 0.15 of the second and the third amount, respectively, in the area of
secondary damage and in the town of Northport.

The request for an indemnity in the sum of $34,807 is based on the final
paragraph of Part Two of the previous decision, quoted above, where it is
said that the Tribunal would determine in its final decision the fact of the
existence of damage, if any, occurring after October 1, 1937, and the indem-
nity to be paid therefor.

The present report covers the period until October 1, 1940.
The Tribunal has considered not only the pertinent evidence (including

data from the recorders located by the United States and by Canada) intro-
duced at the hearings at Washington, D.C., Spokane and Ottawa in 1937,
but also the following: (a) the Reports of the Technical Consultants
appointed by the Tribunal to superintend the experimental period from
April 16, 1938, to October 1, 1940, as well as their reports of the personal
investigations in the area at various times within that period; (b) the candid
reports of his investigations in the area in 1939 and 1940 by the scientist for
the United States, Mr. Griffin; (c) the monthly sulphur balance sheets of the
operations of the Smelter ; (d) all data from the recorders located at Columbia
Gardens, Waneta, Northport, and Fowler's Farm; (e) the census data and
all other evidence produced before it.

The Tribunal has examined carefully the records of all fumigations speci-
fically alleged by the United States as having caused or been likely to cause
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damage, as well as the records of all other fumigations which may be consid-
ered likely to have caused damage. In connection with each such instance,
it has taken into detailed consideration, with a view of determining the fact
or probability of damage, the length of the fumigation, the intensity of con-
centration, the combination of length and intensity, the frequency of fumi-
gation, the time of day of occurrence, the conditions of humidity or drouth,
the season of the year, the altitude and geographical locations of place
subjected to fumigation, the reports as to personal surveys and investigations
and all other pertinent factors.

As a result, it has come to the conclusion that the United States has failed
to prove that any fumigation between October 1, 1937, and October 1, 1940,
has caused injury to crops, trees or otherwise.

II (b).

The Tribunal is finally requested as to Question I to find with respect to
expenditures incurred by the United States during the period July 1. 1936,
to September 1, 1940, that the United States is entitled to be indemnified
in the sum of $38,657.79 with interest at the rate of five per centum per
annum from the end of each fiscal year in which the several amounts were
expended to the date of the Tribunal's final decision.

So far as claim is made for indemnity for costs of investigations under-
taken between July 1, 1936, and October 1, 1937, it cannot be allowed for the
reasons stated above with reference to costs of investigations from January 1,
1932, to June 30, 1936. The Tribunal, therefore, will now consider the
question of the costs of investigations made since October 1, 1937.

Under Article XIV, the Convention took effect immediately upon
exchange of ratifications. Ratifications were exchanged at Ottawa on
August 3, 1935. Thus, the Convention was in force at the beginning of the
period covered by this claim. Under the Convention (Article XIII) each
Government shall pay the expenses of the presentation and conduct of its
case before the Tribunal. Whatever may have been the nature of the
expenditures previously incurred, the Tribunal finds that monies expended
by the United States in the investigation, preparation and proof of its case
after the Convention providing for arbitral adjudication, including the
aforesaid provision of Article XIII, had been concluded and had entered
into force, were in the nature of expenses of the presentation of the case.
An indemnity cannot be granted without reasonable proof of the existence
of an injury, of its cause and of the damage due to it. The presentation of
a claim for damages includes, by necessary implication, the collection in
the field of the data and the preparation required for their presentation as
evidence in support of the statement of facts provided for in Article V of
the Convention.

It is argued that where injury has been caused and the continuance of this
injury is reasonably feared, investigation is needed and that the cost of this
investigation is as much damageable consequence of the injury as damage to
crops and trees. It is argued that the indemnity provided for in Question
No. 1 necessarily comprises monies spent on such investigation.

There is a fundamental difference between expenditure incurred in mend-
ing the damageable consequences of an injury and monies spent in ascertain-
ing the existence, the cause and the extent of the latter.

These are not part of the damage, any more than other costs involved
in seeking and obtaining a judicial or arbitral remedy, such as the fees of
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counsel, the travelling expenses of witnesses, etc. In effect, it would be quite
impossible to frame a logical distinction between the costs of preparing
expert reports and the cost of preparing the statements and answers provided
for in the procedure. Obviously, the fact that these expenditures may be
incurred by different agencies of the same government does not constitute a
basis for such a logical distinction.

The Convention does not warrant the inclusion of the cost of investigations
under the heading of damage. On the contrary, apart from Article XIII,
both the text of the Convention and the history of its conclusion disprove any
intention of including them therein.

The damage for which indemnity should be paid is the damage caused by
the Trail Smelter in the State of Washington. Investigations in the field
took place there and it happens that experiments were conducted in that
State. But these investigations were conducted by Federal agencies. The
"damage"—assuming ex hypothesi that monies spent on the salaries and
expenditures of the investigators should be so termed—was therefore caused,
not in one State in particular, but in the entire territory of the Union.

The word "damage" is used in several passages of the Convention. It
may not have everywhere the same meaning but different meanings should
not be given to it in different passages without some foundation either in the
text itself or on its history. It first occurs in the preamble where it is said
that "fumes discharged from the Smelter . . . . have been causing damage in
the State of Washington". It then appears in Article I, where it is said that
the 5350,000 to be paid to the United States will be "in payment of all
damage which occurred in the United States.... as a result of the operation
of the Trail Smelter". In Article III itself, the word appears twice. The
Tribunal is asked "whether damage caused by the Trail Smelter in the State
of Washington has occurred" and "whether the Trail Smelter should be
required to refrain from causing damage in the State of Washington in the
future and, if so, to what extent". Article X secures to qualified investiga-
tors access to the properties "upon which damage is claimed to have occurred
or to be occurring". Finally, Article XI deals with "indemnity for damage
. . . . which may occur subsequently to the period of time covered by the
report of the Tribunal".

The underlying trend of thought strongly suggests that, in all these pas-
sages, the word "damage" has the same meaning, although in Article X,
its scope is limited to damage to property by the context.

The preamble states that the damage complained of is damage caused by
fumes in the State of Washington and there is every reason to admit that this,
and this alone, is what is meant by the same word when it is used again in
the text of the Convention.

Although no part of the report of the Joint Commission was formally
adopted by both Governments, there is no doubt that, when the sum of
$350,000 mentioned in Article I was agreed upon, parties had in mind the
indemnity suggested by that Commission. It was, at least, in fact, a partial
acceptance of the latter's suggestions. (See letters of the Minister of the
United States at Ottawa to the Secretary of State for External Affairs of
Canada, of January 30, 1934, and of the latter to the former of February 17,
1934.) There is also no doubt that, in the sum of S350,000 suggested by
the Commission, no costs of investigation were included. This is conclusi-
vely proved by Paragraphs 2 and 3 of the Report of the International Joint
Commission where it is recommended that this sum should be held by the
Treasury of the United States as a trust fund to be distributed to the persons
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"damaged by. . . . fumes" by an appointee of the Governor of the State of
Washington and where it is said that no allowance was included for indem-
nity for damage to the lands of the Government of the United States. If,
with that report before them, parties intended to include costs of investiga-
tions in the word "damage", as used in Article III, they would no doubt
have expressed their intention more precisely.

It was argued in this connection on behalf of the United States that, whilst
the terms of reference to the International Joint Commission spoke of the
"extent to which property in the State of Washington has been damaged",
the terms of reference to the arbitral Tribunal do not contain the same limi-
tation to property. It is, however, to be noted that, whilst no indemnity
was actually claimed for damage to the health of the inhabitants, the
existence of such damage was asserted by interested parties at the time.
(See letter of the Minister of the Lnited States at Ottawa to the Secretary
of State for External Affairs of Canada, of January 30, 1934.) The differ-
ence in the terms of reference may further be accounted for by the circum-
stance that the case was presented to this Tribunal, not as a sum of individual
claims for damage to private properties, espoused by the Government, but
as a single claim for damage to the national territory.

If, under the Convention, the monies spent by the United States on inves-
tigations cannot be looked upon as damage, no indemnity can be claimed
therefor, under the latter, even if such expenses could not properly be
included in the "expenses of the presentation and conduct" of the case. If
there were a gap in the Convention, the claim ought to be disallowed, as it
is unsupported by international practice.

When a State espouses a private claim on behalf of one of its nationals,
expenses which the latter may have incurred in prosecuting or endeavoring
to establish his claim prior to the espousal are sometimes included and, under
appropriate conditions, may legitimately be included in the claim. They
are costs, incidental to damage, incurred by the national in seeking local
remedy or redress, as it is, as a rule, his duty to do, if, on account of injury
suffered abroad, he wants to avail himself of the diplomatic protection of his
State. The Tribunal, however, has not been informed of any case in which
a Government has sought before an international jurisdiction or been
allowed by an international award or judgment indemnity for expenses by
it in preparing the proof for presenting a national claim or private claims
which it had espoused ; and counsel for the United States, on being requested
to cite any precedent for such an adjudication, have stated that they know of
no precedent. Cases cited were instances in which expenses allowed had
been incurred by the injured national, and all except one prior to the presen-
tation of the claim by the Governmentx.

1 Santa Clara Estates Company, British Venezuelan Commission of 1903
(Ralston's Report, pp. 397, 402) ; Orinoco Steamship Company (United States)
v. Venezuela (Ralston's Report, p. 107) ; United States-Venezuelan Arbitration
at The Hague, 1909, p. 249 (Foreign Relations of the United States, 1911,
p. 752) ; Compagnie Générale des Asphaltes de France, British-Venezuelan
Arbitration (Ralston's Report, pp. 331, 340); H. J. Randolph Hemming under
the Special Agreement of August 111, 1910 (Nielsen's Report, pp. 620, 622);
Shufeldt (United States v. Guatemala), Department of State Arbitration Series
No. 3, p. 881; Mather and Glover v. Mexico (Moore, International Arbi-
trations, pp. 3231-3232) ; Patrick H. Cootey v. Mexico (Moore, International
Arbitrations, pp. 2769-2970); The Louisa (Moore, International Arbitrations,
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In the absence of authority established by settled precedents, the Tribunal
is of opinion that, where an arbitral tribunal is requested to award the
expenses of a Government incurred in preparing proof to support its claim,
particularly a claim for damage to the national territory, the intent to enable
the Tribunal to do so should appear, either from the express language of the
instrument which sets up the arbitral tribunal or as a necessary implication
from its provision. Neither such express language nor implication is present
in this case.

It is to be noted from the above, that even if the Tribunal had the power to
re-open the case as to the expenditures by the United States from January 1,
1932, to October 1, 1937, the Tribunal would have reached the same conclu-
sion as to such expenditures and would have been obliged to affirm its deci-
sion made in the Report filed on April 16, 1938.

Since the Tribunal has, in its previous decision, answered Question No. 1
with respect to the period from the first day of January, 1932, to the first day
of October, 1937, it now anwers Question No. 1 with respect to the period
from the first day of October, 1937, to the first day of October, 1940, as
follows :

( 1 ) No damage caused by the Trail Smelter in the State of Washington
has occurred since the first day of October, 1937, and prior to the first day
of October, 1940, and hence no indemnity shall be paid therefor.

PART THREE.

The second question under Article III of the Convention is as follows:
In the event of the answer to the first part of the preceding question

being in the affirmative, whether the Trail Smelter should be required
to refrain from causing damage in the State of Washington in the future
and, if so, to what extent?

Damage has occurred since January 1, 1932, as fully set forth in the prev-
ious decision. To that extent, the first part of the preceding question has
thus been answered in the affirmative.

As has been said above, the report of the International Joint Commission
(1 (g)) contained a definition of the word "damage" excluding "occasional
damage that may be caused by SO2 fumes being carried across the interna-
tional boundary in air pockets or by reason of unusual atmospheric condi-
tions", as far, at least, as the duty of the Smelter to reduce the presence of
that gas in the air was concerned.

The correspondence between the two Governments during the interval
between that report and the conclusion of the Convention shows that the
problem thus raised was what parties had primarily in mind in drafting
Question No. 2. Whilst Canada wished for the adoption of the report,
the United States stated that it could not acquiesce in the proposal to limit
consideration of damage to damage as defined in the report (letter of the
Minister of the United States of America at Ottawa to the Secretary of State
for External Affairs of the Dominion of Canada, January 30, 1934). The
view was expressed that "so long as fumigations occur in the State of Wash-

p. 4325) ; Dr. John Baldwin v. Mexico (Moore, International Arbitrations,
pp. 3235-3240); Robert H. May v. Guatemala (Foreign Relations of the
United States, 1900, p. 674); Salvador Commercial Company v. Guatemala
(Foreign Relations of the United States, 1902. pp. 859-873).
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ington with such frequency, duration and intensity as to cause injury", the
conditions afforded "grounds of complaint on the part of the United States,
regardless of the remedial works . . . . and regardless of the effect of those
works" (same letter).

The first problem which arises is whether the question should be answered
on the basis of the law followed in the United States or on the basis of inter-
national law. The Tribunal, however, finds that this problem need not be
solved here as the law followed in the United States in dealing with the
quasi-sovereign rights of the States of the Union, in the matter of air pollu-
tion, whilst more definite, is in conformity with the general rules of inter-
national law.

Particularly in reaching its conclusions as regards this question as well as
the next, the Tribunal has given consideration to the desire of the high
contracting parties "to reach a solution just to all parties concerned".

As Professor Eagleton puts in (Responsibility of States in International Law,
1928, p. 80) : "A State owes at all times a duty to protect other States against
injurious acts by individuals from within its jurisdiction." A great number
of such general pronouncements by leading authorities concerning the duty
of a State to respect other States and their territory have been presented to
the Tribunal. These and many others have been carefully examined.
International decisions, in various matters, from the Alabama case onward,
and also earlier ones, are based on the same general principle, and, indeed,
this principle, as such, has not been questioned by Canada. But the real
difficulty often arises rather when it comes to determine what, pro subjecta
materie, is deemed to constitute an injurious act.

A case concerning, as the present one does, territorial relations, decided
by the Federal Court of Switzerland between the Cantons of Soleure and
Argovia, may serve to illustrate the relativity of the rule. Soleure brought a
suit against her sister State to enjoin use of a shooting establishment which
endangered her territory. The court, in granting the injunction, said:
"This right (sovereignty) excludes.... not only the usurpation and exercise
of sovereign rights (of another State) . . . . but also an actual encroachment
which might prejudice the natural use of the territory and the free movement
of its inhabitants." As a result of the decision, Argovia made plans for the
improvement of the existing installations. These, however, were considered
as insufficient protection by Soleure. The Canton of Argovia then moved
the Federal Court to decree that the shooting be again permitted after com-
pletion of the projected improvements. This motion was granted. "The
demand of the Government of Soleure", said the court, "that all endanger-
ment be absolutely abolished apparently goes too far." The court found
that all risk whatever had not been eliminated, as the region was flat and
absolutely safe shooting ranges were only found in mountain valleys; that
there was a federal duty for the communes to provide facilities for military
target practice and that "no more precautions may be demanded for shooting
ranges near the boundaries of two Cantons than are required for shooting
ranges in the interior of a Canton". (R. O. 26 I, p. 450, 451; R. O. 41,
I, p. 137; see D. Schindler, "The Administration of Justice in the Swiss
Federal Court in Intercantonal Disputes", American Journal of International
Law, Vol. 15 (1921), pp. 172-174.)

No case of air pollution dealt with by an international tribunal has been
brought to the attention of the Tribunal nor does the Tribunal know of any
such case. The nearest analogy is that of water pollution. But, here also,
no decision of an international tribunal has been cited or has been found.
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There are, however, as regards both air pollution and water pollution,
certain decisions of the Supreme Court of the United States which may
legitimately be taken as a guide in this field of international law. for it is
reasonable to follow by analogy, in international cases, precedents estab-
lished by that court in dealing with controversies between States of the
Union or with other controversies concerning the quasi-sovereign rights
of such States, where no contrary rule prevails in international law and no
reason for rejecting such precedents can be adduced from the limitations of
sovereignty inherent in the Constitution of the United States.

In the suit of the State of Missouri v. the State of Illinois (200 U.S.
496, 521) concerning the pollution, within the boundaries of Illinois, of the
Illinois River, an affluent of the Mississippi flowing into the latter where it
forms the boundary between that State and Missouri, an injunction was
refused. "Before this court ought to intervene", said the court, "the case
should be of serious magnitude, clearly and fully proved, and the principle
to be applied should be one which the court is prepared deliberately to
maintain against all considerations on the other side. (See Kansas v. Colo-
rado, 185 U.S. 125.)" The court found that the practice complained of
was general along the shores of the Mississippi River at that time, that it
was followed by Missouri itself and that thus a standard was set up by the
defendant which the claimant was entitled to invoke.

As the claims of public health became more exacting and methods for
removing impurities from the water were perfected, complaints ceased. It
is significant that Missouri sided with Illinois when the other riparians of the
Great Lakes' system sought to enjoin it to desist from diverting the waters
of that system into that of the Illinois and Mississippi for the very purpose of
disposing of the Chicago sewage.

In the more recent suit of the State of New York against the State of
New Jersey (256 U.S. 296, 309), concerning the pollution of New York Bay,
the injunction was also refused for lack of proof, some experts believing that
the plans which were in dispute would result in the presence of "offensive
odors and unsightly deposits", other equally reliable experts testifying that
they were confidently of the opinion that the waters would be sufficiently
purified. The court, referring to Missouri v. Illinois, said: " . . . . the burden
upon the State of New York of sustaining the allegations of its bill is much
greater than that imposed upon a complainant in an ordinary suit between
private parties. Before this court can be moved to exercise its extraordinary
power under the Constitution to control the conduct of one State at the suit of
another, the threatened invasion of rights must be of serious magnitude and
it must be established by clear and convincing evidence."

What the Supreme Court says there of its power under the Constitution
equally applies to the extraordinary power granted this Tribunal under the
Convention. What is true between States of the Union is, at least, equally
true concerning the relations between the United States and the Dominion
of Canada.

In another recent case concerning water pollution (283 U.S. 473), the
complainant was successful. The City of New York was enjoined, at the
request of the State of New Jersey, to desist, within a reasonable time limit,
from the practice of disposing of sewage by dumping it into the sea, a practice
which was injurious to the coastal waters of New Jersey in the vicinity of her
bathing resorts.

In the matter of air pollution itself, the leading decisions are those of the
Supreme Court in the State of Georgia v. Tennessee Copper Company and
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Ducktown Sulphur, Copper and Iron Company, Limited. Although
dealing with a suit against private companies, the decisions were on questions
cognate to those here at issue. Georgia stated that it had in vain sought
relief from the State of Tennessee, on whose territory the smelters were located,
and the court defined the nature of the suit by saying: "This is a suit by a
State for an injury to it in its capacity of quasi-sovereign. In that capacity,
the State has an interest independent of and behind the titles of its citizens,
in all the earth and air within its domain."

On the question whether an injunction should be granted or not, the court
said (206 U.S. 230) :

It (the State) has the last word as to whether its mountains shall be
stripped of their forests and its inhabitants shall breathe pure air. . . .
It is not lightly to be presumed to give up quasi-sovereign rights for pay
and . . . . if that be its choice, it may insist that an infraction of them
shall be stopped. This court has not quite the same freedom to balance
the harm that will be done by an injunction against that of which the
plaintiff complains, that it would have in deciding between two subjects
of a single political power. Without excluding the considerations that
equity always takes into account. . . . it is a fair and reasonable demand
on the part of a sovereign that the air over its territory should not be
polluted on a great scale by sulphurous acid gas, that the forests on its
mountains, be they better or worse, and whatever domestic destruction
they may have suffered, should not be further destroyed or threatened
by the act of persons beyond its control, that the crops and orchards
on its hills should not be endangered from the same source... . Whether
Georgia, by insisting upon this claim, is doing more harm than good to
her own citizens, is for her to determine. The possible disaster to those
outside the State must be accepted as a consequence of her standing
upon her extreme rights.

Later on, however, when the court actually framed an injunction, in the
case of the Ducktown Company (237 U.S. 474, 477) (an agreement on the
basis of an annual compensation was reached with the most important of the
two smelters, the Tennessee Copper Company), they did not go beyond a
decree "adequate to diminish materially the present probability of damage
to its (Georgia's) citizens".

Great progress in the control of fumes has been made by science in the last
few years and this progress should be taken into account.

The Tribunal, therefore, finds that the above decisions, taken as a whole,
constitute an adequate basis for its conclusions, namely, that, under the
principles of international law, as well as of the law of the United States, no
State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the proper-
ties or persons therein, when the case is of serious consequence and the
injury is established by clear and convincing evidence.

The decisions of the Supreme Court of the United States which are the
basis of these conclusions are decisions in equity and a solution inspired by
them, together with the régime hereinafter prescribed, will, in the opinion of
the Tribunal, be "just to all parties concerned", as long, at least, as the pres-
ent conditions in the Columbia River Valley continue to prevail.

Considering the circumstances of the case, the Tribunal holds that the
Dominion of Canada is responsible in international law for the conduct of
the Trail Smelter. Apart from the undertakings in the Convention, it is,
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therefore, the duty of the Government of the Dominion of Canada to see to
it that this conduct should be in conformity with the obligation of the
Dominion under international law as herein determined.

The Tribunal, therefore, answers Question No. 2 as follows: (2) So long as
the present conditions in the Columbia River Valley prevail, the Trail
Smelter shall be required to refrain from causing any damage through
fumes in the State of Washington; the damage herein referred to and its
extent being such as would be recoverable under the decisions of the courts
of the United States in suits between private individuals. The indemnity
for such damage should be fixed in such manner as the Governments, acting
under Article XI of the Convention, should agree upon.

PART FOUR.

The third question under Article III of the Convention is as follows: "In
the light of the answer to the preceding question, what measures or régime,
if any, should be adopted and maintained by the Trail Smelter?"

Answering this question in the light of the preceding one, since the Tri-
bunal has, in its previous decision, found that damage caused by the Trail
Smelter has occurred in the State of Washington since January 1, 1932,
and since the Tribunal is of opinion that damage may occur in the future
unless the operations of the Smelter shall be subject to some control, in order
to avoid damage occurring, the Tribunal now decides that a régime or
measure of control shall be applied to the operations of the Smelter and shall
remain in full force unless and until modified in accordance with the provi-
sions hereinafter set forth in Section 3, Paragraph VI of the present part of
this decision.

SECTION 1.

The Tribunal in its previous decision, deferred the establishment of a per-
manent régime until more adequate knowledge had been obtained concern-
ing the influence of the various factors involved in fumigations resulting from
the operations of the Trail Smelter.

For the purpose of administering an experimental period, to continue to a
date not later than October 1, 1940, during which studies could be made of
the meteorological conditions in the Columbia River Valley, and of the
extension and improvements of the methods for controlling smelter opera-
tions in closer relation to such meteorological conditions, the Tribunal, as
said before, appointed two Technical Consultants, who directed the obser-
vations, experiments and operations through the remainder of the crop-
growing season of 1938, the crop-growing seasons of 1939 and 1940 and the
winter "seasons of 1938-1939 and 1939-1940. The Tribunal appointed
as Technical Consultants the two scientists who had been designated by
the Governments to assist the Tribunal, Dr. R. S. Dean and Professor
R. E. Swain.

The previous decision directed that during the trial period, a consulting
meteorologist, to be appointed with the approval of the Technical Consult-
ants, should be employed by the Trail Smelter. On May 4, 1938,
Dr. J. Patterson was thus appointed. On May 1, 1939, Dr. Patterson
resigned to take up meteorological service in the Canadian Air Force,
and Dr. E. W. Hewson was given leave from the Dominion Meteorological
Service and appointed in his stead.
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The previous decision further (directed the installation, operation and
maintenance of such observation stations, of such equipment at the stacks
and of such sulphur dioxide recorders (the permanent recorders not to
exceed three in number) as the Technical Consultants would deem necessary.

The Technical Consultants were empowered to require regular reports
from the Trail Smelter as to the methods of operation of its plant and the
latter was to conduct its smelting operations in conformity with the direc-
tions of the Technical Consultants and of the Tribunal; these instructions
could and, in fact, were modified from time to time on the result of the data
obtained.

As further provided in the previous decision, the Technical Consultants
regularly reported to the Tribunal which, as said before, met in 1939 to
consult verbally with them about the temporary regime.

The previous decision finally prescribed that the Dominion of Canada
should undertake to provide for the; payment of the expenses resulting from
this temporary régime.

On May 4, 1938, the Tribunal authorized and directed the employment
of Dr. John P. Nielsen, an American citizen, engaged for three years in post-
graduate work at Stanford University, in chemistry and plant physiology, as
an assistant to the Technical Consultants; Dr. Nielsen continued in this
capacity until October 1, 1938.

Through the authority vested in it by the Tribunal, this technical staff
was enabled to study the influence of meteorological conditions on dispersion
of the sulphurous gases emitted from the stacks of the smelter. This involved
the establishment, operation, and maintenance of standard and newly
designed meteorological instruments and of sulphur-dioxide recorders at
carefully chosen localities in the United States and the Dominion of Canada,
and the design and construction of portable instruments of various types for
the observation of conditions at numerous surface locations in the Columbia
River Valley and in the atmosphere over the valley. Observations on height,
velocity, temperature, sulphur dioxide content, and other characteristics of
the gas-carrying air currents, were made with the aid of captive balloons,
pilot balloons and airplane flights. These observations were begun in May,
1938, and after information as to the inter-relation between meteorological
conditions and sulphur-dioxide dislribution had been obtained, the observa-
tions were continued throughout several experimental régimes of smelter
operation during 1939 and 1940.

Periodic examination of crops and timber in the area claimed to be affected
were made at suitable times by members of the technical staff.

The full details of the projects undertaken, the methods of study used, and
the results obtained may be found in the final report entitled Meteorological
Investigations near Trail, B.C., 1938-1940, by Reginald S. Dean and Robert
E. Swain (an elaborate document of 374 pages accompanied by numerous
scientific charts, graphs and photographs, copies of which have been filed
with the two Governments and have been made a part of the record by
the Tribunal).

The Tribunal expresses the hope that the two Governments may see fit
to make this valuable report available to scientists and smelter operators
generally, either by printing or other form of reproduction.
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SECTION 2.

M
The investigations during the experimental period make it clear that in

the carrying out of a regime, automatic recorders should be located and
maintained for the purpose of aiding in control of the emission of fumes at
the Smelter and to provide data for observation of the effect of the controls
on fumigations.

The investigations carried out by the Technical Consultants have con-
firmed the idea that the dissipation of the sulphur dioxide gas emitted from
the Smelter takes place by eddy-current diffusion. The form of the attenua-
tion curve for sulphur dioxide with distance from the Smelter is, therefore,
determined by this mechanism of gas dispersion.

Analysis of the recorder data collected since May, 1938, confirms the
conclusion of the Tribunal stated in its previous decision to the effect that
"the concentration of sulphur dioxide falls off very rapidly from Trail to a
point about 16 miles downstream from the Smelter, or 6 miles from the
boundary line, measured by the general course of the river; and that at
distances beyond this point, the concentration of sulphur-dioxide is lower
and falls off more gradually and less rapidly". The position of the knee in
this attenuation curve is somewhat affected by wind velocity and direction,
and by other factors.

From an examination of the recorded data, it appears that the Columbia
Gardens recorder located 6 miles below the Smelter, is above the knee of the
attenuation curve. The Waneta recorder, 10 miles below the Smelter, is
still in the region of very rapid decrease of sulphur dioxide while the North-
port recorder, 19 miles below the Smelter, is well below the knee of the curve.
There is very little variation in the average ratio of concentrations between
the various recorders. For example, the average ratio for the years
1932 to 1935, between Columbia Gardens and Northport, was 1 to .31,
while the average ratio for the experimental period from May, 1938, to
November, 1940, was 1 to .39. The individual variations from this ratio
are relatively small. The ratio between Columbia Gardens and Waneta
for the period 1932 to 1935 was .6 and that for the period May 1938, to
November 1940, was .75. The individual variations of the ratio between
Columbia Gardens and Waneta are, however, much greater than those
between Columbia Gardens and Northport. It is accordingly found that
the Columbia Gardens recorder and the Northport recorder give as com-
plete a picture of the attenuation of sulphur dioxide with distance as can
be obtained with any reasonable number of recorders.

It may be fairly assumed that the sulphur dioxide concentration at Colum-
bia Gardens will fall off quite rapidly with distance away from the Smelter,
and that a concentration very close to that recorded at Northport will be
reached several miles above Northport. Concentrations recorded at inter-
mediate points are functions of a number of variables other than distance
from the Smelter. It may be generally assumed that the concentration in
the neighborhood of the border will be from .P to .75 of that recorded at
Columbia Gardens. Individual variations, however, are likely to be some-
what greater than this, and in unusual instances concentrations near the
border may be substantially equal to those at Columbia Gardens.

Although as a result of the investigations carried out by the Technical
Consultants, the conclusion might be warranted that the Waneta recorder
could be discontinued, it has, nevertheless, been decided to have it main-
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tained for a limited period of further investigations, particularly as it was
removed from its present location during one winter season of the trial period.
As an alternative to Waneta, a location suggested by the United States,
Gunderson Farm (on the west bank of the river in Section 12, T. 40, R. 40),
was considered. The difficulties inherent in servicing a recorder in that
location, particularly in winter time, would not be compensated, it was
thought, by any appreciable advantages. It was further considered that
Waneta—a location practically identical to that of Boundary which the
United States' sciencists had selected in the past—jutting out as it does
almost into the middle of the Columbia Valley where it swerves to the west,
is one of the best sites that could be chosen for a recorder in that vicinity.
The Tribunal, having gone into the matter with great care, is convinced
that this choice is not adversely affected by the vicinity of the narrow gorge
of the Pend-d'Oreille River.

(*)

The year is divided into two parts, which correspond approximately
with the summer and winter seasons: viz., the growing season which extends
from April 1 through the summer to September 30, and the non-growing sea-
son which extends from October 1 through the winter to April 1. Atmo-
spheric conditions in the Columbia River Valley during the summer vary
widely from those in the winter. During the summer, or growing season, the
air is generally in active movement with little tendency toward extended
periods of calm, and smoke from the Smelter is rapidly dispersed by the
frequent changes in wind direction and velocity and the higher degree of
atmospheric turbulence. During the winter, or non-growing season, calm
conditions may prevail for several days and smoke from the Smelter may be
dispersed only very slowly.

In general, a similar variation in atmospheric stability occurs during the
day. The air through the early morning hours until about nine o'clock is
not subject to very rapid movement, but from around ten o'clock in the
morning until late at night there is usually more wind and turbulence, with
the exception of a quiet spell which often occurs during the late afternoon.

During the growing season, there is furthermore a marked diurnal varia-
tion of wind changes whose maximum frequency occurs at noon for the
general direction from north to south and at seven o'clock in the evening for
the general direction from south to north. This diurnal variation of wind
changes does not occur so frequently during the non-growing season.

During the growing season, the descent of sulphur dioxide to the earth's
surface is more likely to occur at some hours than at others. At about nine
to ten o'clock in the morning, there is usually a very pronounced maximum
of fumigations, and this morning fumigation occurs with such regularity that
it has been the practice of the Smoke Control Office at the Smelter for some
time to cut down the emission of sulphur to the atmosphere during the early
morning hours and to keep it down until from eight to eleven o'clock in the
morning. The amount and duration of the cut are determined after an
analysis of the wind velocity and direction, and of the conditions of turbu-
lence or diffusion of the smoke. This is a fundamental feature of the
program of smoke control, and the main reason for its success is that it
prevents accumulations of sulphur dioxide which tend to descend from higher
elevations when the early morning sun disturbs the thermal balance by heat-
ing the earth's surface. This early morning diurnal fumigation reaches
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all recorders in the valley almost simultaneously, the intensity being usually
highest near the Smelter. The concentration of sulphur dioxide during this
type of fumigation rises as a rule very rapidly to a maximum in a few minutes
and then drops off exponentially, only traces often remaining after two or
three hours. A similar diurnal fumigation, usually of shorter duration, is
occasionally observed in the early evening due to a disturbance of the thermal
balance as the sun sets.

Sulphur dioxide sampling by airplane has indicated that in calm weather
and especially in the early morning hours, the effluent gases hold to a fairly
well-defined pattern in the early stages of their dispersion. The gases rise
about 400 feet above the top of the two high stacks, then level out and spread
horizontally along the main axis of the prevailing wind movement. During
the relatively quiet conditions frequently found in the early morning, an
atmospheric stratum carrying fairly high concentrations of sulphur dioxide
and spreading over a large area may be formed.

With the rising of the sun, the radiational heating of the atmosphere near
the surface may disturb the thermal balance, resulting in the descent of the
sulphur dioxide which had accumulated in the upper layers at approxima-
tely 2,400 feet elevation above mean sea level, and extending either up-
stream or down-stream from the Smelter, depending on wind direction.
This readily explains the simultaneous appearance of sulphur dioxide at
various distances from the Smelter.

During the non-growing season, the non-diurnal type of fumigation
predominates. In this type, the sulphur dioxide leaving the stacks is carried
along the valley in a general drift of air, diffusing more or less uniformly as
it advances. From two to eight hours are usually required for the smoke to
get from Trail to Northport when the drift is down river. Such fumigations
are not recorded simultaneously on the various recorders but the gas is first
noted nearest the Smelter and then in succession at the other recorders. The
concentration at a given recorder often shows very little variation as long as
it lasts, which might be for several days depending entirely upon wind velo-
city and direction.

It is an interesting fact that the agricultural growing season and the non-
growing season coincide almost exactly with the periods in which diurnal and
non-diurnal fumigations respectively, are dominant. The transition from
diurnal to non-diurnal fumigations and vice versa occurs in September and
April. Diurnal fumigations sometimes occur during the non-growing
season but with much less frequency and regularity than during the growing
season, and at a later hour because of the later sunrise in winter. Similarly,
the non-diurnal type sometimes occurs during the growing season. Its
manifestations are then the same as during the winter, the chief difference
being that it rarely lasts as long.

Sulphur dioxide recorders can be used to assist in smoke control during
both the growing and non-growing season. They are more useful in the
latter season, however, because in a non-diurnal fumigation, the gas usually
appears at Columbia Gardens some time before it reaches Northport, and
high concentrations recorded at the former location serve as warnings that
more sulphur dioxide is being emitted than can adequately be dispersed
under the prevailing atmospheric conditions. This information may lead to-
a decrease in the amount of sulphur dioxide emitted from the Smelter in
time to avoid serious consequences. With the diurnal type of fumigations,
on the other hand, high concentrations of sulphur dioxide may descend
from the upper atmosphere to the surface with little or no warning, and the
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only adequate protection againsl this type of fumigation is to prevent
accumulations oflarge amounts of sulphur dioxide, either up or down stream,
at or just before the periods when diurnal fumigations may be expected.

M
Observations over a period of years have indicated that there is little

likelihood of gas being carried across the international boundary if the wind
in the gas-carrying levels, approximately 2,400 feet above mean seal level, is
in a direction not included in the 135° angle opening to the westward starting
with north, and has a velocity sufficient to insure that no serious accumu-
lation of smoke occurs. A recording cup anemometer and an anemovane
suspended 300 feet above the surface, 1,900 feet above mean sea level, from
a cable between the tops of the zinc stack and a neighboring lower stack,
indicate the velocity and direction of the wind reliably except when the
velocity or direction of the wind at this level differs from that in the gas-
carrying level 500 feet or more higher. An attempt has been made to use
the geostrophic wind forecasts made by the Weather Bureau at Vancouver
for predicting the velocity and direction of the wind at these higher levels,
but the results, although promising, have not yet been sufficiently certain
to warrant the use of geostrophic winds as a factor in smoke control. (For
further details, see Report of the Technical Consultants.)

A very significant factor in determining how much sulphur dioxide can
safely be emitted by the Smelter is the rate of eddy current diffusion. When
the rate of diffusion is low, smoke may accumulate in parts of the valley.
Such accumulations frequently occur up-stream from the Smelter when
there is a light up-river breeze.

The main factors governing the rate of diffusion of sulphur dioxide are
the turbulence and lapse rate of the air. Turbulence is used instead of the
more homely term gustiness to express the action of eddy currents in the air
stream. Turbulence, therefore, is expressed in terms of changes in wind
velocity over definite intervals of time, and may be measured by observa-
tions on standard anemometers, as has been done during the early stages of
these meteorological studies. It has been found, however, that different
observers using this method of measurement were not in agreement when the
changes in velocity occurred rapidly and were of great intensity. It was
furthermore found that the sensitivity of standard anemometers was not
sufficient to give the desired precision. A number of modifications have
been made which have led finally to the design and construction of an
instrument called the Bridled Cup Indicator, which is more sensitive than
any of the other instruments used, and is also free from personal error in the
reading of the instrumental record.

There are several limitations to the application of the turbulence criterion.
On a number of occasions, marked fumigations have occurred when the
instrument showed that the turbulence was good or excellent. On every
occasion of that sort which has been studied, pilot balloon observations
revealed that there was a strong down-river wind from the surface of the
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valley floor to about 2,500 feet above mean sea level. At about 4,000 feet,
however, the height to which the valley sides reached, conditions were calm
or very nearly so. Ordinarily, with good turbulence, the sulphur dioxide
would be rapidly diffused upward and rise above the sides of the valley
without difficulty. The non-turbulent condition at 4,000 feet associated
with the calm layer acts effectively as a blanket, preventing the escape of
the gas through the top of the valley. The turbulence in the lower layers
serves then only to distribute the sulphur dioxide more or less uniformly in
the valley. There is no exit through the top, and the gas moves down the
valley with no lateral diffusion, in much the same way as if it were flowing
along in a giant pipe. This type does not occur very frequently, but when
it does, the sulphur dioxide recorder at Columbia Gardens must be used to
prevent the building up of high concentrations in the valley. That is the
type of fumigation which can be controlled most readily by means of such
a recorder.

Another difficulty with the turbulence condition is that, especially during
the daytime in summer, the turbulence recorder may indicate very little
turbulence, but the diffusion may nevertheless be quite satisfactory. That
is because turbulence does not cover all aspects of diffusion and some other
factors, such as the lapse rate, must be taken into account.

Lapse rate, which is the technical term for the change of temperature in
any given unit interval of height, is inter-related with wind velocity and
turbulence, but each may contribute separately in the slow carrying upward
of smoke by means of convection currents. Unfortunately, the measure-
ment of lapse rate and its application in smoke control have not yet been
fully developed. (For further details, see Final Report of the Technical
Consultants.)

(g)

The behavior of the air in the valley is influenced also by other general
meteorological conditions. For example, experience has shown that when
the relative humidity of the air is high, particularly during periods of rain or
snow, caution must be used in emitting sulphur dioxide to the atmosphere.
Again, when the barometer is steady, weather conditions such as wind
direction and velocity, diffusion conditions, etc., are not liable to change.
Similarly, unfavorable conditions are likely to persist until the barometer
changes noticeably. This suggests a generalization which will be found to
hold not only for barometric changes but also for most of the other factors
that have been found to influence sulphur dioxide distribution; that fumi-
gations occur chiefly during the period of disturbance that accompanies
transitional stages in meteorological conditions.

It has been found by the Technical Consultants that meteorological
conditions at the Smelter sometimes prevail under which the instrumental
readings at the level where the instruments now are or may be located do
not fully reflect the degree of turbulence in the atmosphere at the higher
gas-carrying levels. Under those conditions, it is possible that visual obser-
vations by trained observers may sometimes determine the turbulence more
accurately. Where by such visual observations the conclusion shall be
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reached that the turbulence at higher levels is definitely better than at the
level of the instruments, the load can sometimes be safely increased from
the maximum allowable as determined by the instruments under the régime
herein prescribed. Conversely, where by such visual observations the
conclusion shall be reached that the turbulence at higher levels is definitely
worse than at the level of the instruments, it will be the duty of the Smelter
(and to its advantage in lessening risk of injurious fumigation) to reduce the
load from the maximum allowable as determined by the instruments under
the régime herein prescribed.

The Tribunal in the régime has taken into consideration this factor of
visual observations, to a limited extent and in the non-growing season only.
If further experience shall show in the future that more use can be made of
this factor, the clause of the régime providing for a method of its alteration
may be utilized for a future development of this factor provided it shall
appear that it can be done without risk of injury to territory south of the
boundary.

(0

The Tribunal is of opinion that the régime should be given an uninter-
rupted test through at least two growing periods and one non-growing
period. It is equally of opinion that thereafter opportunity should be given
for amendment or suspension of the régime, if conditions should warrant
or require. Should it appear at any time that the expectations of the
Tribunal are not fulfilled, the régime prescribed in Section 3 {injra) can be
amended according to Paragraph VI thereof. This same paragraph may
become operative if scientific advance in the control of fumes should make
it possible and desirable to improve upon the methods of control herein-
after prescribed; and should further progress in the reduction of the sulphur
content of the fumes make the régime, as now prescribed, appear as unduly
burdensome in view of the end defined in the answer to Question No. 2.
this same paragraph can be invoked in order to amend the régime accord-
ingly. Further, under this paragraph, the régime may be suspended if the
elimination of sulphur dioxide from the fumes should reach a stage where
such a step could clearly be taken without undue risks to the United States'
interests.

Since the Tribunal has the power to establish a régime, it must equally
possess the power to provide for alteration, modification or suspension of
such régime. It would clearly not be a "solution just to all parties con-
cerned" if its action in prescribing a régime should be unchangeable and
incapable of being made responsive to future conditions.

U)
The foregoing paragraphs are the result of an extended investigation of

meteorological and other conditions which have been found to be of signifi-
cance in smoke behavior and control in the Trail area. The attempt made
to solve the sulphur dioxide problem presented to the Tribunal has finally
found expression in a régime which is now prescribed as a measure of control.

The investigations made during the past three years on the application
of meteorological observations to the solution of this problem at Trail have
built up a fund of significant and important facts. This is probably the
most thorough study ever made of any area subject to atmospheric pollution
by industrial smoke. Some factors, such as atmospheric turbulence and

124
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the movement of the upper air currents have been applied for the first time
to the question of smoke control. All factors of possible significance, includ-
ing wind directions and velocity, atmospheric temperatures, lapse rates,
turbulence, geos trophic winds, barometric pressures, sunlight and humidity,
along with atmospheric sulphur dioxide concentrations, have been studied.
As said above, many observations have been made on the movements and
sulphur dioxide concentrations of the air at higher levels by means of pilot
and captive balloons and by airplane, by night and by day. Progress has
been made in breaking up the long winter fumigations and in reducing their
intensity. In carrying finally over to the non-growing season with a few
minor modifications a régime of demonstrated efficiency for the growing
season, there is a sound basis for confidence that the winter fumigations will
be kept under control at a level well below the threshold of possible injury
to vegetation. Likewise, for the growing season a régime has been formu-
lated which should throttle at the source the expected diurnal fumigations
to a point where they will not yield concentrations below the international
boundary sufficient to cause injury to plant life. This is the goal which this
Tribunal has set out to accomplish.

The Tribunal has carefully considered the suggestions made by the United
States for a régime by which a prefixed sum would be due whenever the
concentrations recorded would exceed a certain intensity for a certain
period of time or a certain greater intensity for any twenty minute period.

It has been unable to adopt this suggestion. In its opinion, and in that
of its scientific advisers, such a régime would unduly and unnecessarily
hamper the operations of the Trail Smelter and would not constitute a
"'solution fair to all parties concerned".

SECTION 3.

In order to prevent the occurrence of sulphur dioxide in the atmosphere
in amounts, both as to concentration, duration and frequency, capable of
causing damage in the State of Washington, the operation of the Smelter and
the maximum emission of sulphur dioxide from its stacks shall be regulated
as provided in the following régime.

/. Instruments.

A. The instruments for recording meteorological conditions shall be as
follows :

(a) Wind Direction and Wind Velocity shall be indicated by any of the
standard instruments used for such purposes to provide a continuous
record and shall be observed and transcribed for use of the Smoke
Control Office at least once every hour.

(b) Wind Turbulence shall be measured by the Bridled Cup Turbulence
Indicator. This instrument consists of a light horizontal wheel
around whose periphery are twenty-two equally-spaced curved
surfaces cut from one-eighth inch aluminium sheet and shaped to
the same-sized blades or cups. This wind-sensitive wheel is
attached to an aluminium sleeve rigidly screwed to one end of a
three-eighth inch vertical steel shaft supported by almost frictionless
bearings at the top and bottom of the instrument frame. The shaft
of the wheel is bridled to prevent continuous rotation and is so
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constrained that its angle :>f rotation is directly proportional to the
square of the wind velocity. One complete revolution of the
anemometer shaft corresponds to a wind velocity of 36 miles per
hour and. with eighteen equally spaced contact points on the com-
mutator, one make and one break in the circuit is equivalent to a
change in wind velocity ot two miles per hour, recorded on a stan-
dard anemograph. (For further detail, see the Final Report of the
Technical Consultants, p 209.)

The instruments noted in (a) and (b) above, shall be located at the
present site near the zinc stack of n e Smelter or at some other location not
less favorable for such observations.

(c) Atmospheric temperature and barometric pressure shall be deter-
mined by the standard instruments in use for such meteorological
observations.

B. Sulphur dioxide concentrations shall be determined by the standard
recorders, which provide automatically an accurate and continuous record
of such concentrations.

One recorder shall be located at Columbia Gardens, as at present
installed with arrangements for the automatic transcription of its record to
the Smoke Control Office at the Smelter. A second recorder shall be main-
tained at the present site near Norlhport. A third recorder shall be main-
tained at the present site near Waneta, which recorder may be discontinued
after December 31, 1942.

/ / . Documents.

The sulphur dioxide concentrations indicated by the prescribed recorders
shall be reduced to tabular form and kept on file at the Smelter. The
original instrumental recordings of all meteorological data herein required to
be made shall be preserved by the Smelter.

A summary of Smelter operation covering the daily sulphur balances
shall be compiled monthly and copies sent to the Governments of the United
States and of the Dominion of Canada.

/ / / . Slacks.

Sulphur dioxide shall be discharged into the atmosphere from smelting
operations of the zinc and lead plants at a height no lower than that of the
present stacks.

In case of the cooling of the stack;, by a lengthy shut down, gases contain-
ing sulphur dioxide shall not be emitted until the stacks have been heated to
normal operating temperatures by hot gases free of sulphur dioxide.

IV. .Maximum Permissible Sulphur Emission.

The following two tables and general restrictions give the maximum
hourly permissible emission of sulphur dioxide expressed as tons per hour
of contained sulphur.
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GROWING SEASON

Turbulence
Kail

Turbulence
F.iir

Turbulence
Good

Turbu-
leace

Excellent

(1) (2) (3) (4) (3) (0) (7)
Wind Wind Wind Wuid Wind Wind Wind not
not favorable not favorable nut favorable favorable

favorable favorable favorable and
fa* ol'able

Midnight to 3 a.m. . . 2
3 a.m. to 3 hrs. after

sunrise 0
3 hrs. after sunrise to

3 hrs. before sunset 2
3 hrs. before sunset to

sunset 2
Sunset to midnight . . 3

NON-GROWING SEASON

6

2

6

5

7

G

4

6

5

6

9

4

9

7

9

9

4

9

7

9

11

G

11

9

11

11

6

11

9

11

Turbulence
Bad

(l)
Wind
not !

favorable

Midnight to 3 a.m. . .
3 a.m. to 3 hrs. after

s u n r i s e . . .

3 hrs. after sunrise to
3 hrs. before sunset

3 hrs. before sunset to
sunset . . .

Sunset to midnieht . .

2

0

2

2

3

(2)
Wind

favorable

8

4

8

7

9

Turbulence
Fair

(3)
Wind
not ]

favorable

6

4

G

5

6

(4)
Wind

favorable

11

6

11

9

11

Turbulence
Good

(5)
Wind
not 1

favorable

9

4

9

7

9

(0)
Wind

ravorable

11

6

11

9

11

Turbu-
lence

Excellent

(7)
Wind not
favorable

and
favorable

11

6

11

9

11

General Restrictions and Provisions.

(a) If the Columbia Gardens recorder indicates 0.3 part per million or
more of sulphur dioxide for two consecutive twenty minute periods
during the growing season, and the wind direction is not favorable,
emission shall be reduced by four tons of sulphur per hour or shut
down completely when the turbulence is bad, until the recorder
shows 0.2 part per million or less of sulphur dioxide for three consec-
utive twenty minute periods.

If the Columbia Gardens recorder indicates 0.5 part per million
or more of sulphur dioxide for three consecutive twenty minute
periods during the non-growing season and the wind direction is not
favorable, emission shall be reduced by four tons of sulphur per hour
or shut down completely when the turbulence is bad, until the
recorder shows 0.2 part per million or less of sulphur dioxide for
three consecutive twenty minute periods.
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(b) In case of rain or snow, the emission of sulphur shall be reduced by two
(2) tons per hour. This regulation shall be put into effect imme-
diately when precipitation can be observed from the Smelter and
shall be continued in effect for twenty (20) minutes after such preci-
pitation has ceased.

(c) If the slag retreatment furnace is not in operation the emission of
sulphur shall be reduced by two (2) tons per hour.

(d) If the instrumental reading shows turbulence excellent, good or fair,
but visual observations m.ide by trained observers clearly indicate
that there is poor diffusion, the emission of sulphur shall be reduced
to the figures given in column ( 1 ) if wind is not favorable, or column
(2) if wind is favorable.

(e) When more than one of the restricting conditions provided for in (a),
(b), (c), and (d) occur simultaneously, the highest reduction shall
apply.

(/) If, during the non-growing .season, the instrumental reading shows
turbulence fair and wind not favorable but visual observations by
trained observers clearly indicate that there is excellent diffusion,
the maximum permissible emission of sulphur may be increased to
the figures in column (5). The general restrictions under (a), (b),
(c) and (e), however, shall be applicable.

Whenever the Smelter shall avail itself of the foregoing provisions, the
circumstances shall be fully recorded and copy of such record shall be sent to
the two Governments within one month.

(g) Nothing shall relieve the Smelter from the duty of reducing the maxi-
mum sulphur emission below the amount permissible according to
the tables and the preceding general restrictions and provisions, as
the circumstances may require for the prudent operation of the
plant.

V. Definition of Terms and Conditions

(a) Wind Direction and Velocity—The following directions of wind shall
be considered favorable provided they show a velocity of five miles
per hour or more and have persisted for thirty minutes at the point
of observation, namely north, east, south, southwest, and inter-
mediate directions, that is any direction not included in the one
hundred and thirty-five (135) degree angle opening to the westward
starting with north.

All winds not included in the above definition shall be considered not
favorable.

(b) Turbulence—The following definitions are made of bad, fair, good,
and excellent turbulence. The figures given are in terms of the
Bridled Cup Turbulence Indicator for a period of one half hour:

Bad Turbulence 0-74
Fair Turbulence 75-149
Good Turbulence 150-349
Excellent Turbulence 350 and above

If at any time another instrument should be found to be better adapted to
the measurement of turbulence, and should be accepted for such measure-



1978 U.S.A.'CANADA (TRAIL SMELTER ARBITRATION")

ment by agreement of the two Governments, the scale of this instrument
shall be calibrated by comparison with the Bridled Cup Turbulence
Indicator.
VI. Amendment or Suspension of the Régime.

If at any time after December 31, 1942. either Government shall request
an amendment or suspension of the régime herein prescribed and the other
Government shall decline to agree to such request, there shall be appointed
by each Government, within one month after the making or receipt respec-
tively of such request, a scientist of repute; and the two scientists so appointed
shall constitute a Commission for the purpose of considering and acting
upon such request. If the Commission within three months after appoint-
ment fail to agree upon a decision, they shall appoint jointly a third scientist
who shall be Chairman of the Commission ; and thereupon the opinion of
the majority, or in the absence of any majority opinion, the opinion of the
Chairman shall be decisive; the opinion shall be rendered within one month
after the choice of the Chairman. If the two scientists shall fail to agree
upon a third scientist within the prescribed time, upon the request of either,
he shall be appointed within one month from such failure by the President
of the American Chemical Society, a scientific body having a membership
both in the United States, Canada, Great Britain and other countries.

Any of the periods of time herein prescribed may be extended by agree-
ment between the two Governments.

The Commission of two. or three scientists as the case may be, may take
such action in compliance with or in denial of the request above referred to,
either in whole or in part, as it deems appropriate for the avoidance or
prevention of damage occurring in the State of Washington. The decision
of the Commission shall be final, and the Governments shall take such action
as may be necessary to ensure due conformity with the decision, in accord-
ance with the provisions of Article XII of the Convention.

The compensation of the scientists appointed and their reasonable expen-
ditures shall be paid by the Government which shall have requested a deci-
sion; if both Governments shall have made a request for decision, such
expenses shall be shared equally by both Governments; provided, however,
that if the Commission in response to the request of the United States shall
find that notwithstanding compliance with the régime in force damage has
occurred through fumes in the State of Washington, then the above expenses
shall be paid by the Dominion of Canada.

SECTION 4.

While the Tribunal refrains from making the follow ing suggestion a part of
the régime prescribed, it is strongly of the opinion that it would be to the
clear advantage of the Dominion of Canada, if during the interval between
the date of filing of this Final Report and December 31. 1942. the Dominion
of Canada would continue, at its own expense, the maintenance of experi-
mental and observational work by two scientists similar to that which was
established by the Tribunal under its previous decision, and has been in
operation during the trial period since 1938. It seems probable that a
continuance of investigations until at least December 31. 1942, would provide
additional valuable data both for the purpose of testing the effective opera-
tion of the régime now prescribed and for the purpose of obtaining informa-
tion as to the possibility or necessity of improvements m it.
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The value of this trial period has been acknowledged by each Government.
In the memorandum submitted by the Canadian Agent, under date of
December 28, 1940, while commenting on the expense involved, it is stated
(p. 0):

The Canadian Government is not disposed to question in the least the
value of the trial period of three years or to underestimate the great
benefits that have been derived from the investigations carried on by the
Tribunal through its Technical Consultants.

The Agent for Canada at the hearing on December 11, 1940 (Transcript,
p. 6318) stated:

We have had the benefit of an admirable piece of research in fumiga-
tions conducted by the Technical Consultants, and we have had the
advantage of all of their studies of meteorological conditions. . . .

The Counsel for Canada (Mr. Tilley). in a colloquy with the American
Member of the Tribunal at the hearing on December 12, 1940 (Transcript,
pp. 6493-6494) said:

JUDGE WARREN: We stated very frankly to the Agents that we were
prepared in March (1938) to render a final decision but that we thought
it would be highly unsatisfactory to both parties to do so unless we had
some experimentation.

Mr. TILLEY: There is no doubt about that—quite properly, if I may
say so, with deference.

JUDGE WARREN: We were trying to do this for the benefit of both
parties. We were prepared to answer the questions.

Mr. TILLEY: Nothing could have been more in the interests of the
parties concerned than what you did.

In the memorandum submitted by the United States Agent, under date of
January 7. 1949, while explaining the reasons for the inability of the
United States to offer concrete suggestions in relation to a proposed régime,
other than the régime suggested by the United States, it is stated (p. 11):

It should be understood that the drafting of this Memorandum has
not been undertaken in an attempt to minimize the importance of the
excellent work performed by meteorologists of the Government of
Canada under the direction of the Technical Consultants and their
undoubtedly meritorious contribution. . . .

The Counsel for the United States (Mr. Raftis) at the hearing on Decem-
ber 9, stated (Transcript of Record, p. 6080, p. 6089):

I will say at the outset that I believe the meteorological studies which
we (were?) conducted have been very helpful. They have been
undoubtedly gone into at considerable length with a definite effort to
put the finger on the problem which has been confronting us now for
some fifteen years. . . . As I say, I think these studies have been most
helpful, because up to that time we had more or less only to leave to
conjecture what happened when these gases left the stacks ; we did not
know through any definite experiments what became of this gas problem.
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The scientist employed by the United States, Mr. S. W. Griffin, in his report
submitted November 30, 1940, relating to the Final Report of the Technical
Consultants, stated (p. 3) :

Regarding the investigations of the Canadian meteorologists in work-
ing out the complicated air movements which take place over this
irregular terrain, there can be no doubt of the value of their contribution
in adding much to the knowledge, both of a fundamental and detailed
character, to that which previously existed.

fp. 5) It remains to be determined whether or not the three year
period of experimentation may eventually bring about a permanent
abeyance of harmful sulphur dioxide fumigations, south of the interna-
tional boundary. However this may be, there can be little doubt that
the knowledge gained in some of the researches described in the report is
sufficiently fundamental in character and broad in application that, if
published, the work should be of interest and value to any smelter man-
agement engaged in processes which pollute the air with sulphur dioxide.

PART FIVE.

The fourth question under Article III of the Convention is as follows :
What indemnity or compensation, if any, should be paid on account

of any decision or decisions rendered by the Tribunal pursuant to the
next two preceding Questions?

The Tribunal is of opinion that the prescribed régime will probably remove
the causes of the present controversy and, as said before, will probably result
in preventing any damage of a material nature occurring in the State of
Washington in the future.

But since the desirable and expected result of the régime or measure of
control hereby required to be adopted and maintained by the Smelter may
not occur, and since in its answer to Question No. 2, the Tribunal has
required the Smelter to refrain from causing damage in the State of Wash-
ington in the future, as set forth therein, the Tribunal answers Question No. 4
and decides that on account of decisions rendered by the Tribunal in its
answers to Question No. 2 and Question No. 3 there shall be paid as follows:
(a) if any damage as defined under Question No. 2 shall have occurred since
October 1, 1940, or shall occur in the future, whether through failure on the
part of the Smelter to comply with the regulations herein prescribed or not-
withstanding the maintenance of the régime, an indemnity shall be paid for
such damage but only when and if the two Governments shall make arran-
gements for the disposition of claims for indemnity under the provisions
of Article XI of the Convention; (6) if as a consequence of the decision of the
Tribunal in its answers to Question No. 2 and Question No. 3, the United
States shall find it necessary to maintain in the future an agent or agents
in the area in order to ascertain whether damage shall have occurred in spite
of the régime prescribed herein, the reasonable cost of such investigations
not in excess of $7,500 in any one year shall be paid to the United States as a
compensation, but only if and when the two Governments determine under
Article XI of the Convention that damage has occurred in the year in ques-
tion, due to the operation of the Smelter, and "disposition of claims for
indemnity for damage" has been made by the two Governments; but in no
case shall the aforesaid compensation be payable in excess of the indemnity
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for damage; and further it is understood that such payment is hereby
directed by the Tribunal only as a compensation to be paid on account of
the answers of the Tribunal to Question No. 2 and Question No. 3 (as prov-
ided for in Question No. 4) and not .is any part of indemnity for the damage to
be ascertained and to be determined upon by the two Governments under
Article XI of the Convention.

PART SIX.

Since further investigations in the future may be possible under the provi-
sions of Part Four and of Part Five of this decision, the Tribunal finds it
necessary to include in its report, (he following provision:

Investigators appointed by or on behalf of either Government, whether
jointly or severally, and the members of the Commission provided for in
Paragraph VI of Section 3 of Part Four of this decision, shall be permitted
at all reasonable times to inspect the operations of the Smelter and to enter
upon and inspect any of the properties in the State of Washington which
may be claimed to be affected by fumes. This provision shall also apply to
any localities where instruments are operated under the present régime or
under any amended régime. Wherever under the present régime or any
amended regime, instruments have to be maintained and operated by the
Smelter on the territory of the United States, the Government of the
United States shall undertake to secure for the Government of the Dominion
of Canada the facilities reasonably required to that effect.

The Tribunal expresses the strong hope that any investigations which the
Governments may undertake in the future, in connection with the matters
dealt with in this decision, shall be conducted jointly.

(Signed) JAN HOSTIE.
(Signed) CHARLES WARREN.
(Signed) R. A. E. GREENSHIELDS.

ANNEX.

I. Letter from the Alenibers of the Tribunal to the Secietary of State of the United
States and Secretary of State for External Affairs of Canada, May 6, 1941.

TRAIL SMELTER \RBITRAL TRIBUNAL.
UNITED STATES AND CANADA.

710 MILLS BUILDING,
WASHINGTON, D.C.

SIR: May 6, 1941.

The Trail Smelter Arbitral Tribunal has received from its scientific
advisers in that case, a letter dated April 28. 1941, copy of which is here-
with enclosed. The members of the Tribunal think that it is their duty
in transmitting this letter to both Governments, to declare that the state-
ment contained therein is the correct interpielation of Clause IV, Section 3
of Part Four of the Decision reported on March 11, 1941.

Respectfully yours,

JAN HOSTIE.
CHARLES WARREN.
R. A. E. GREENSHIELDS.
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II . Letter from the Technical Consultants to the Chairman of the Trail Smelter
Arbitral Tribunal, April 26, 1941.

REGINALD S. DEAN.

1529 ARLINGTON DRIVE.
SALT LAKE CITY. UTAH,

April 28. 1941.
DR. JAN F. HOSTIE.

Trail Smelter Arbitral Tribunal,
710 Mills Building.

Washington, D.C.

DEAR DOCTOR HOSTIE:

A critical reading of the text of Part IV. Section 3 (IV) of the decision
of the Tribunal reported on March 11. 1941, reveals a situation which,
after careful consideration, we feel should be brought to your attention.
Under the heading "Maximum Permissible Sulphur Emission" it is stated
that the two tables and the general restrictions which follow give the
maximum hourly permissible emission of sulphur dioxide expressed as
tons per hour of contained sulphur.

If a strict interpretation were placed on this statement as it stands,
it would lead often to a complete shut-down of all operations at the
Smelter. For example, if the turbulence is bad and the wind not favorable,
no sulphur may be emitted. Of course, it was intended that these stipu-
lations were to govern Dwight and Lloyd roasting operations. Small
amounts of sulphur dioxide will necessarily escape from the blast furnace
and other operations in the Smelter, but these have never been specifically
designated in any of the régimes which we have laid down, simply because
they are insignificant in amount. In the orderly administration of this
final régime, all who have been connected with the previous régimes
would not fall within the above stipulation. If, however, the strictest
possible interpretation were insisted upon the results would not only be
disastrous to the Smelter, but clearly outside of the intended scope of
the regime. Tail gases have been recognized all along as a normal part
of the smelting operation.

The situation would be fully clarified if the following changes were
made in the statement on page 74, Section 3 (IV): The following two
tables and general restrictions give the maximum hourly permissible
emission of untreated sulphur dioxide from the roasting plants expres?ed
as tons per hour of contained sulphur.

I regret that such a possible interpretation of the régime was not noted
by us when it was being formulated. It is brought to your attention
now in order to put on record this possible misinterpretation of the régime
as it is now worded.

Yours sincerely.
ROBERT E. SWAIN,

R. S. DEAN,

Technical Consultants.
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