
The fo l lowing  information from t h e  Registry of t h e  International 
Court of Jus t ice  h â s  been communicated t o  the Pressa 

Today, Uovember 2$th, 195$, t he  International Court of Ju s t i c e  
delivered its Judpent  fn the case conçernlng t h e  application of the 
Convention o f  1302 govesnvlg t h e  Guardianship of Infants, between 
the Netkerlands and Sweden, 

This case was concerned w i t h  t h e  val idi ty of the  measure of 
protect  ive upbringing ( s k ~ d d s u p ~ f  - .. o s t  -,.-=- ran) taken by the Swedish 
authorities in respect of an i ~ l f a t ,  ?-farie Rlisabeth Bol l ,  of 
Netherlands na t iona l i ty ,  residk~g in Sweden. Alleging that t h i s  
rneasure was incompatible w t t h  t h e  p r o ~ s i o n s  of The Hague Convention 
of 1902 governing t h e  guardianship of infants ,  accordkg t o  which it 
is the  nat ional  law of t h e  infat that is applicable, the Netherlands, 
in the i r  Application i n s t i t u t i n g  pracaedings, asked t h e  Coud t e  
declare t h a t  t h e  measure of pro teckive  uphringing is nat  in con fod -by  
w l t h  t h e  obligations 'oinding upon Sweden by vir tue of Yne Convention 
and to order t h e  t emi i la l ion  of t h e  measure. 

By twelve votes to four, t h e  Cowt r e  jec ted  t h i s  request. 

Judges Kojevnikov and Spiropoulos append declarations f o r  t h e  
Sudgrnent of t he  Court,  

Judges Bach&, Sir Hers ch ku te rpach t  , Iiloreno Quintana, 
Wellington Koo and S i r  Percy Spender, a v a i b g  theniselves of the  
r i g h t  conferred upon them by Article 57 of t h e  Statute,  append to t he  
Judgment of t h e  Court statements of t h e i r  separate opinions. 

Vice-President Zafrulla Khan states t h a t  he agrees generally 
wjth Judge Kelllngbon ICoo . 

Judges IfJiniarski and Cordova and 14, O f f  e r h 8 . u ~ ~  Judge ad hoc, 
availvlg therllselves of t h e  right conferred upon theni by Article 57 
of t he  Statute, append t o  t he  J u d g e n t  of t he  Court statements of  
their d i s  senting opinions. 

Recalling t h e  essential m d  undisputed facts underlying t he  
case, t he  Judgment s t a t e s  that t h e  Xetherlmds infant b r i e  El isabeth  
Bo33 was born of t h e  marriage si Johannes Bou ,  of Netherlvlds 
nationality, and Gerd Elisabeth Lindwal l ,  who died on December Tth, 1953. 
On t h e  application of t'ne fa ther ,  t h e  Swedish authorities had, in 
the f b s t  place, on Ehrch l&h, 1954, regiç tered t h e  gmrdianship of 
the l a t t e r  and appointed a god man of the  hfarik, pursuant t o  Swedish 
l a w  of guardlanship. S113ssqui?ntly, on A p r ï l  26th,  1954, t he  infant 
was placed by thc 3,:sdish acthori t ies  mder t h e  regime of pmtective 
upbringing h s t i t u t e d  wider Article 22(a) of the SwedLsh La.w of 
June 6ti1, 19.24, on t h e  pro iec t ion  of c h s d r e n  and young persons , 

On dune 2nd, 1954, the Amsterdam Cantonal Court haci h s t i t u t ed  
gua rd i ansh i~  aecordiizg t o Netherlands law, The fzther and t h e  
cieputy-guardian had tScn appealed fo r  t h e  temrhaticin of t h e  
proteetive r~pbringing, bu& this appeal  was re jected by t h e  
Provinciel  Goverment of 0sterg8tland. On Aupst  Sth, 1954, t he  
C o u r t  a f . F i r s t  Instance of Dordrecht, upon t h e  app l i ca t ion  of  t h e  
Guardianship Cauncil. of t h a t  tm and w i t h  t h e  consent o f  t he  father,  
discha,rged t h e  l a t t e r  from h i s  funct ions  as guardian and appointed 
In h i s  place a female guardian and ordered that t h e  çhild s h o d d  be 



handed aver t o t h e  l a t t e r ,  On Sephember 16th, 1954, t h e  Swedish 
Court. ab NorrktSping camcelled t h e  previbus regis t ra t  ion of t he  
guardianship of t he  fa ther  and dismissed an appl ica t ion for'the 
removal of t he  Swedishpodman,  Lastly, on February nst, 1956, 
th& Swedish Supreme Adnlinistrative Court, bg a f i r ia  judgment, 
mintained t h e  measure of pratective upbringing. 

The J u d g e n t  of t he  International Court of Just ice states tha t ,  
of a u  the  decisions given in Sweden and in the Netherlands, those 
which relate to t h e  organisation o f  guardianship do not  concern t h e  
Court, The dispute relates t o  the Swedislidecisions which jnstituted 
m d  minbained protect ive  upbringing, It is only upon them that t h e  
CO UT^ iS caUed upon t o  ~ d j u d i c a t e .  

-' in t h e  opinion of t h e  Gaverment of t he  Netherlands, t h e  Swedish 
\ . pmtective upbrbging prevents t h e  infant from being handed over t o  

the guardian, whereas t h e  1902 Convention pravides t h a t  t h e  
~ r d i a n s h i p  of bfwts s h a l l  be governed by t h e k  nat ional  Law, . 

The exception to w'nich Article 7 of t h e  Convention relates is nat 
appl icable  because Swediah protective upbririging is not a measure 
pemi t t ed  by that Artic le  and because the condit ion of urgency 
required was n o t  sat isf ied.  

For i t s  p a r t ,  the  Goverrmnt of Sweden does n o t  dispute t h e  f ac t  
t h a t  protective upbringing ternporarily impedes t h e  exercise of 
custody t o  p h i c h  the  p ~ r d i a n  is en t i t l ed  by virtuc o f  Dutch law, but 
contends th& this measure does not  constitute a.breâch of t h e  1902 
Convention, In t h e  f irst place because, when t h e  measure was taken, 
t he  r i gh t  t o  custody belonging -to t h e  fa ther  was an attribute of t h e  
puissance p a t e r r t g e  which is n o t  governed bg t h e  1902 Convention; 
a female guardian having succeeded to t h i s  right, t h e  1902 Convention 
does 'not apply Yi h c r  case a i t h e r .  In the second place, the  Swedish 
Law fo r  t h e  protec t ion of c h i l d r e n  app l i eç  t o  every infant residing 
in Svreden; t h o  Convention governs o n l y  confllc'cs of law in respect 
o f  guardlanship; protect ive  upbringing, being a measure w i t h i n  t h e  
category of ordre public ,  does not  const i tu te  a breach of t h e  Convention, 
The c o n t r a c t h g  Sts tes  r e t a in  t h e  r l g h t  t o  rnake t h e  powers of a 
f oreign q w r d i a n  sub j e c t  t o t h e  r e s t r i c t i ons  required by ordre  public, 

With ref erençe t o thc f irst ground r e l i ed  upon by Sweden, the  
Court observes that the  d i s t i n c t i o n  between t he  period during which 
t he  father was.invested ~ 5 t h  tl-ie guardianship and tiie period when t h e  

- *  guardianship was entrusted t6 a third partg may lead to a dis t inc t  ion  
beuig drzm )bet~reen t h e  o r i g i n a l  Lns t i tu t ion  o f  the r e g h e  of 
protective upbringing ,and i t s  maintc. imce in face of t h e  guardianship 

'conferred upon a t h i r d  party, The Co& does n o t  consider t h &  it 
need lie concerned with this dis t inc t ion .  The grounds f o r  i t s  
decision are applicable t o  the wbole of t h e  d ispute .  , . 

Xxi judging of the correctness of t h e  argument zccording to which 
protective upbringjng ~onstitutes a r iva l  p r d i a n s h L p  in cornpetition 
with the  Dutch guardianskiip, t h e  Judgment notes  t h a t  certziin of t he  
Swedish decisions concerning t h e  admiriistratian of t he  property of 
t h e  infant procseded on t h e  basis of recognit ion of t h e  Ikitch 
guardianship. . , . 

-The judgment of the Supreme Administretive Court o f  February '2s t ,  
1956, merits . p&icular mention, The Supreme Adminis-trative Court 
d i d  not  question the .guardianls capacity to take  proceedtngs; it' 
thereby recogniz -.d h e r  czpacity.  It did  not raise protective ' 

upbrjnging t o  t h e  status o f  an i n s t i t u t i on  t h e  o f f e c t  of which w o u l d  be 
.. I . . 



compl-etely t o  absorb t he  Dutch guardianship, It confined i t s e l f ,  
f o r  reasons outside t h e  scope of t h e  Court's examination, t o  not  
complying with the  guardianrs request .  Final*, under the  regime 
thus  maintained, t h e  person t o  whom the chi ld  was entrusted in 
application of t h e  measure of protect ive  upbringing has not t h e  
capacity and r i g h t s  of a. guardian. 

Protective upbringing, a s  it appears according t o  t he  f a c t s  in 
the  case, cannot be regarded a s  a r i v a l  guardianship t o  t h e  
guardianship es tabl ished in t h e  Netherlands i n  accordance with t h e  
1902 Convent ion. 

In dismissing t h e  guardianis claim, t h e  Swedish Supreme 
Administrative Court l imi ted  i t s e l f  no doubt t o  adjudicat ing upon 
t he  maintenance of protect ive  upbringing, but, a t  t h e  same t h e ,  it 
placed an obstacle in the  way of the f u l l  exercise of t h e  r i g h t  t o  
custody belonging t o  t h e  guardian. 

In order t o  answer the  question whether t h i s  const i tu ted a . 

f a i l u r e  t o  observe t he  1902 Convention which provides t h a t  
I1the.administration of a guardianship extends t o  t h e  person .... of 
the  infant1 ' , .  the Court d id  not  consider t h a t  it was necessary .for it 
t o  ascer ta in  t h e  reasons f o r  t h e  decisions complained of. Having 
before it a measure i n s t i t u t e d  pursuant t o  a Swedish Law, it has t o  
say whether t h e  imposition and maintenance of t h i s  measure a r e  
incompatible with t h e  Convention. To do t h a t ,  it must determine 
what a r e  the  obligations imposed by t h e  Convention, how f a r  they  
extend, and whether t h e  Convention intended t o  prohibi t  t h e  appl icat ion 
t o  a foreign infant. of a law such a s  the Swedish Law on t h e  p ro tec t ion  
of children. 

The 1902 Convention provides f o r  .the appl icat ion of the  na t i ona l  
law of the infant ,  which it expressly extends t o  t h e  person and t o  
a l l  t h e  property of t h e  infant ,  but  it goes no f a r t h e r  than t h a t .  . .  
Its purpose was t o  put  an end t o  t h e  divergences of view a s  t o  whether 
preference ought t o  be given t o  t he  nat ional  law of t h e  infant ,  t o .  
t h a t  of h i s  place of residence, e tc . ,  but without l ay ing  dom, 
pa r t i cu l a r l y  i n  t h e  dornain of t he  r i g h t  t o  custody, any imrmuiity. of 
an in fan t  o r  of a guardian with respect  t o  t h e  whole body of t h e  l o c a l  
law. The nat ional  law and t h e  l o c a l  law may present somc points'  of 
contact. It does not  follow, however, t ha t  i n  such cases t he  na t i ona l  
l a w  of t he  infant  must always p r eva i l  over t h e  l o c a l  law and t h a t  t h e  
exercise  of t he  powers of a guardian i s  always beyond t h e  reach of 
l o c a l  laws dealing with subjects o ther  than t h e  assignment of 
guardianship and t h e  determination of the powers and dut ies  of a 
guafdian . 

, The l o c a l  laws r e l a t i ng  t o  compulsory education and the s an i t a ry  
supervision of children, professional  t r a in ing  or  the  par t i c ipa t ion  
of young people in cer ta in  work a r e  applicable t o  foreigners.  A 
guardian ' s  r i g h t  t o  custody under t h e  na t iona l  law of the  in fan t  
cannot override t he  application of such l a w s  t o  a foreign in fan t .  

The Judgment s t a t e s  t h a t  t h e  Swedish Law on t he  protection of 
chi ldren and young perçons i s  no t  a law on guardianship and t h a t  it 
i s  applicable whether t he  i n f an t  be w i t  hin the  puj<~-s-$~c_e_ p2ttepPnneQ 
o r  under guardianship. Was t h e  1902 Convention intended.to p roh ib i t  
t he  application of any law on a d i f f e r en t  subject-matter t he  i nd i r ec t  
e f f ec t  of which would be t o  r e s t r i c t ,  though not t o  abolish, t h e  
guardianls r i g h t  t o  custody ? The Court considers t h a t  t o  take t h i s  
v i e w  would be t o  go beyond the  purpose of t h e  Convention, which i s  

conf incd 



confined t o  conf l i c t s  of laws. I f  t h e  Convention had intended t o  
regulate t he  domain of appxication of laws such a s  t h e  Swedish Law on 
the protection of children, t h a t  lavi would have t o  be applied t o  
Swedish i n f en t s  i n  a fore ign country. But no one has sought t o  
a t t r i b u t e  t o  it such an e x t r a t e r r i t o r i a l  e f f ec t .  : 

The Judgment recognises t h a t  guardianship and protect ive  
upbringing have ce r t a in  common purposes. But though protect ive  
upbringing contributc's t o  t h e  protect ion of t h e  chi ld ,  it is, a t  t h e  
same t h e  and above dl, designed t o  protect  soc ie ty  against  dangers 
r e su l t i ng  from improper upbringing, inadequate hygiene, or  moral 
corruption of young people. I n  order t o  achieve i t s  . a h  of 
individual  protect ion,  guardianship, according t O the  Convention, 
needs t o  be governed by the na t iona l  law of the  infaii t .  To achieve 
its a h ,  t he  ûim of t h e  soc i a l  guarantee, the  Swedislî Law on t h e  
protection of chi ldren must spply t o  a l 1  young people l i v ing  in ~weden. 

It was contended t.hat t h e  1902 Convention must be understood as  
con t a inhg  an implied reservat ion authorizing, on t h e  ground of 
o rd repub l i c ,  t h e  overruling of tl-ie appl icat ion of t h e  fo re ign  law -- 
recognized a s  normally t h e  proFer l a . ~ .  The Court did no t  consider it 
necessary t o  pronounce upon t h i s  contention. It sought t o  ascer ta in  
in a more d i r e c t  I n m e r  whether, having regard t o  i t s  purpose, t h e  
1902 Convention lays down any ru l e s  which the  Swedish a u t h o r i t i e s  have 
disregzrded. 

'In doing t h i s ,  the Court found t h a t  the  1902 Convention had t o  
meet a problem of the  conf l i c t  of pr ivate  1a.w miles and t ha t  it gave 
t h e  preference t o  the  ns t iona l  law of the  in fan t .  But when t h e  
question i s  asked what is  t h e  domain of the  app l i cab i l i t y  of t he  
Swcdish Law or  of the  Dutch Law on t he  protection of children, it i s  
f o n d  t h a t  the  measures provided f o r  rerere taken in Sweden by an 
administrat ive organ which can a c t  only i n  accordance with i t s  own 
law. W a t  a Swedish o r  Dutch court  can do in matters.. of .:guardianship; 
nmely,  apply a foreign law, t h e  .z.uthorities of tho.se countries,.: 
cannot do in t h e  matter  of protect ive  upbringing. To extend t h e  
1902 Convention t o  such a s i t ua t i on  would lead  t o  an Vnpossibility. 
That Convention was designed t o  put  'an end t o  the competing 'claims. of 
severa l  laws ' t o  govern a s ingle  l e g a l  rc la t ionship .  There ..are no 
such competing claims in t h e  case of laws f o r  t h e  p r o t ~ c t i o n : ~ o f .  . 

children ard young persons. Such a law 'has not  and cannot have any 
e x t r a t e r r i t o r i a l  aspira t ion.  An extensive i n t  erpreta t ion of . t he  ' 
Convention would l e ad  t o  a negat i ve  solution i f  t h e  appl icat ion . of 
Swedish law was refused t o  Dutch children l i v i n g  .in Sweden, s ince  
Dutch law ori t h e  snme sub ject  ' could not be applied t o  them. 

It i s  scarcely  necessary t o  add, says the  Court, t h a t  t o  a r r i v e  
a t  a solut ion which would prevent t h e  application of the  Swedish Law 
on the protection of children t o  a fo re ign  infant  l i v i n g  in Sweden, 
would be t o  misconceive the  soc i a l  purpose of t h a t  Law, The Court 
s t n t ed  t ha t  it could not  readi ly  subscribe t o  any construction of 
t h e  1902 Convention which would m k e  it an obstacle on t h i s  point  t o  
s o c i a l  progress. 

It thus  seerns t o  the Court t h a t ,  i n  s p i t e  of t h e i r  points  of 
contact and of t he  encroaclments revealed in practice,  t he  Swedish 
Law on t he  protection of children does not  come within t h e  scope of 
the  1902 Convention on guardianship. The l a t t e r  cannot the re fore  
have given r i s e  t o  obligat'ions binding upon t he  signatory S t a t e s  in 
a f i e l d  olltside t he  matter  with which it vrss concerned. Accordingly, 
the  Court d i d  not, Ui t h e  present case, f i n d  any f a i l u r e  t o  observe 
the  ConventLon on t h e  prit of Çweden. 

For ' these  rea.sons, t he  Court re jec ted  t h e  claim of t h e  Government 
of t he  Netherlcmds, 

The Hague, November 2&h, 1958. 




