
The fallowing information £rom t h e  Registry of the Intsrnaticnal 
Court of Justice has bocn c o m u n i c a t ~ d  t o  'the Prcssr 

Today, 20 June 1959, the International court of Justice del ivered 
its ~!&mcnt in t he  case concerning sovereignty oves caskain Frontier 
Land, submittrd t o  the Court 5y Sflgiun and the Netherlands under a 
S p o c i a l  Agreement concludea botween the two  Governments on 7 March 1957. 

By t h i i  Specia l  ilgresment, the C o u r t  v m s  reques t e d  t o  determine 
whothcr sover~ignty over the p l o t s  shonn in the  survoy md known from 
1836 t o  1841 as Nos. 91 and 9 2 ,  S e c t i o n  A, Zondercygen, belongs t o  the 
Kingdom of Belgiim. o r  to the  Kingdam of the IT~t'nerlands, Z j r  ten votes 
t o  four,  t h e  Court findç tha t  sotrôrsignty over thzse p l o t s  belongs t o  
Belgium. 

S i r  Hersch Lauterpacht appends t o  the J u d p e n t  a Declaration 
explaining the rcasons n l v  hs had voted i n  favour of a deçision deter-  
mining t h a t  the sovereignty over the disputed p l o t s  belonged t o  the 
Nctherlanda. Judge Spiropoulos a l s o  has appended ko  the JudgmcnL a 
Declaration explainlng that, faced with a choiee ù e  tneen t v r o  hypo thescs 
leading t a  opposite res~zl ts ,  hc. considesed thcrt preferencc nug11.t t o  brr 
given t o  the hypotheçis which seened t o  him t o  be the less  sp~culative, 
t h a t  is t o  say, in h i s  iriewI th2 hypothesis of the Betherlands. Judges 
~ r r n a n d - ~ g d n  and Moreno Quintana, availing t h ~ r n s ~ l v ~ s  o f  the right 
c o n f e r ~ e d  upon thela by Ar t ic le  57 o f  the Statute, q p e n d  t o  the  
J u d p ~ n t  statements of  t h e i r  Biçsenting Opinions. 

In i t s  Judgnent, the Court finds that i n  the asea north of  the 
Belginn toan  o f  Tuxnhoilt thcre are a nun'oei of cnclavcs f c l r m ~ d  by the 

' Belgian cqm~jriuno of Baerle-Duc and the Nethorlands commune o f  Baarle- 
Nassm. The territory of  th^ former is n ~ ~ d e  up of a scries of plots 
of land mmy of mhich arc enc lased  in thc c o m n s  o f  ~aarlc-~issnu. 
Various p o r t i o n s  of the corrununc of SaerLc-Duc are no t  onSy i so l a t cd  
£rom the nain  territory of Belgium but a l s o  one fsom anothor. 

Fol loï l ing on attempts t o  ;;a tablish t h e  boundaries botiqiecn t h e  tuf0 
cornunes and the  frontier beti:rscri t h e  t a o  corntries, a Minute k n o m  
as the HCommunal Minute" vrüs drawn up by the m t h o r i t i e s  of the tvo 
eommunos betwecn 1836 and 1841. A copy of this I~rinuDo was produced 
by the Ne thexlands , Under t h e  neading "Sect ion  A ,  cal led Z ~ndoseygen '~ ,  
it states:  

" 'Plots  o . , .  



ItPlots n m ' o e ~ s  78 t o  111 inclusive bslong t o  the  commune 
of Baarle-Nassau, 

Further, fo l l o r7 r i rg  the separation of the Nc'cherlands from Belgium 
.':,in :18,39, a,Mixod Soundary Commissicin vras s e t  up t o  determino the' lirnits 

.,... -. - 
of th&: possessions of  th^ tmo States .  A Boundary Treaty,  concluded 
between them in 1842, which entcred in to  force  In 1843i  s t a t e d  in 
Article  14 t h a t  I 

"The s t s t u s  quo shall be maintained both with regard  t o  
. the villages of Baarle-Nassau (NE therlmds) and Bacrle-Duc 

( ~ e l ~ i m )  and n i t h  rogard t o  the  mays crossing %hemv , 

The work o f  t he  Mixed Bomdary Corniasion resulted in the tcx t  of 
the Boundary Convmtion dsted 8 A u e s t  1843, which was r a t i f i c d  on 
3 Octobcr 1843. The descriptive minute of the f ron t i e r  annexed t o  
this Convention s t a t e s  in Article 90 the procedure t h a t  was f o l l o v e d  
ivhen the determination of the frontier rcached the tesritory of the 
communes of Baarle-Nassau and Bacrle-Duc, and says tha t  the Boundary 
Cemiss ioners  decided that the Communal Minute of 1841, "noking tho 
p l o t s  eomposing the  comuncs of ~ a e r l e - D U C  and Baarle-Nassau, i s  O 
t r ansc r ibed  w r d  f o r  word in the p-kaent Article". 

In t ha t  part of the descriptive minute of 1843, however, Which 
repaats the  text of  the Communal Minute of 1841, the folloming appears: 

'"Plots numbcrs 78 t o  90 inclusive bclong t o  the cornune 
of Baarle-Nassau, 

Plots numbers 91 and 9 2  bclong t o  Bacrle-Duc. 
P l o t s  nuabers 93 t o  111 inclusive belong t o  Baarle- 

N s s  s au" . 
Further ,  the s p e c i d  rnap nnnexed t o  t h e  Bowidary Conveqtion shows 

the  disputed p l o t s  as belonging Go Bclgiwn. 

The Be lg i an  Goverment r e l i e s  upon the terms of  th^ Corniunal Minute 
as they Wpear in thc Descriptive iklinute, f o r  t h e  purpose of showing 
t h a t  p l o t s  Nos. 91 a d  92  have been recogniaed as belonging t o  the 
commune of Baerlc-Buc and that sovereignty over these plots belongs 
t o  Belgium. 

The Netherlands Covernment, f o r  its part, maintains t h a t . t h e  
Convention of 1843 d i d  no more than recognize the  éxistenco of t he  
status quo 3i thout  determining it and th@ thiv etotua quo nnst be dotarmined 
in accordance nith the Conrnunal lfllnute undcr ivhich sovereignty oves 
the d i spu ted  plats was recognized as vestad in the N c t h c r l m d s ,  

Alternatively, the BTetherlands Goverment maintainç tha t ,  even if 
the  Boundary Convention purported t a  determine t h e  sovereigntg, the 
p r o v i s i o n  relating t o  the'disputed plots was vitiatcd by mistaka. 
It contends that a mero cornparison b e t w e n  the t e rn s  o f  the Gomunal 
Xinute and tha Descriptive Minute establishes t h i s .  

A s  a further alternative,. the 116 therlmds Governm~nt subrnits $ha$, 
shcluld it be he ld  tha t  the Boundary Conventian determifled the  -sove~eigmty 
in r e s p e c t  of t h e  d isputed  p l o t s  and is not  v i t i a t e d  by mistake, a c t s  of  
sovereignty exercised by it since 1843 ovar these p l o t s  have displaced 
the legal t i t l e  floming from the Convention and have established 
sovereignty in the  Netherlands, 



I n  i t s  Judgment, the  Gourt deals successively u i t h  thcse three 
contentions. 

'* 

In order t o  ansner t h e . f i r s t  qûsstion: Did the Convention of 1843 
i t s e l f  detcrrninc sovereignty over the  p l o t s  o r  did it confine i t s e l f  -bo 
a rsferoncc t o  the s t n t u s  quo, the Gourt examines the no rk  o f  the 
Boundary Commission as rccordcd i n  the  Miaiutes .. From this exmina t ion ,  
it appears t h a t ,  £rom 4 Septembor 1841, the  vo rk  of d e l i n i t a t i o n  
proceedcd on the basis of the naintensnce of the status quo and t h a t ,  
ai t h e  meeting on 4 A l j s i l  1843, the Mixed Boundan  Cormission adopted the 
text  of an a r t i c l c  which provided ,  i n  the t e r m s  aipe%ring in the 

- 

Descriptive Kinute, f o r  t h e  transcription mord for nord  of the Comunal 
14inute. Thereby the Mixed Corrmission a t t r i b u t c d  thc diçputed plats t o  
Belgium, 

@ The Court  is of opinion thnt the a u t h a r i t y  of the Mixed Bowsdary 
Comi iss ion  t o  demarcato  th^ two commnes I s  beyond quest ion.  This 
fc i l l~~vs frorn Articls 6 of t h2  Treaty betwcen t h e  Notlierlands 2fid Belgium 
concluded in London on 19 April 1839, mhich providesr 

'!Th5 said llmits shall be rnarked out i n  conformity n i t h  
those Articles, by Btllgian and Iiutch Commissioners of  
Dcmarcation who shall m e t  as soon as possible . . . If, 

and this i s  confirmcd by the preamble t o  the Bauxdary Convmtion of  1843. 

3ny i n t e r p r e  t s t i u n  under Ivhich the Boundary Convention is rsgarded 
as .leaving in suspense ay?d abandoning f o r  a subscquent a p p r e c i a t i o n  of 
the s t a t u s  quo the determination of  the  right of onc S t a t e  o r  the other 
t o  t he .d içpu ted  p l o t s  would be inconpatible with the cornman i n t e n t i c n  of 
the  Parties as thus indicated. 

O n  the  f i r s t  contention, the  Court  concludes t h n t  t h e  Convention d i d  
determine, as betwoen the two S t a t e s ,  t o  srhich S t a t e  the various p l o t s  
in each commune belonged md t ha t ,  under i t s  terns ,  the  disputcd p l o t s  
w r e  deternined t a  bclong t o  Belgiuri., 

-% 

On t h e  second content ion  t o  t h e  e f f e c t  that the Convention is 
v i t i a t ed  by mistake, the Gourt szys i n  i t s  Judgment that t h i s  contention 
nlzy be s t a t o d  as folloms: The Descriptive Ii'linutc of 1843 s p c c i f i e d  that 
the Comunal  Minute of 1841 noting the plots composing t h e  comunes o f  
13aerle-Duc ~wd Baarlc-Nc~asau should be transcribed "~dosd f o r  word" in 
Article 90 of the Descsintive Minute, B conparison of the  copy of the 
Communal Idinute pxoduced by thc  Ne thcrlaxids with the Descriptive Minute 
discloses, homevor, t h s t  the re  was n o t  a "nord for word" transcription 
o f  the former, inaanuch as the  Descriptive Minute attributes p l o t s  
Nos. 91 m a  92'  t o  Belgium, mhereas t h i s  copy of the Commun~tl Minute 
attributes then t o  Bsarle-Nassau, 

The . , . , 



The Court considers tha t  a mere cornparison of thesa trro documorlts 
does n o t  es tabl i sh  the  exis tence  of a rnistake. T o  succced on this 
basis, the  Netherlmds must o s t a b l i s h  that t he  intention of  the Mixed 
Soundary Commission was that t h e  Descriptive Minute attachod t o  and 
forming p a r t  of the Convention of 1843 should s e t  o u t  the t e x t  o f  the 
Communal contained in the  copy produçed by t he  Netherlands. 

The Court r eca l l s  tlze f a c t  t h a t  the  duty of the  Eilixed Commis~ion 
was e s s e n t i a l l y  t o  determine the s tatus quo. 

Fson the examination of the  docirments produccd concerning the work 
of the  Mixed Bomdarg Commission and from the correspondence relating 
thereto ,  the Court drzws the conclus ion  tha t  the  two cop ies  o f  the 
Communal Minute held by the  Netherlands and B ~ l g i m  Commissions were 
at variance on the attribution of the disputcd p l o t s  t o  the two communes. 
1% considers t ha t  the hypotheses adv<mced by the Netheslands t o  e x p l a i n  
hom the copy of the  Communal Minute in the hands o f  the Nethexlands 
Commission was in the same t e r m s  as those used in the Descriptive Minute 
f a i l  t o  es t ab l i sh  the exiotsnce o f  a mistake. 

The Netherlands having contended t h a t  it need not e s t ab l i sh  the  origin 
of the mistzke, since a simple cornparison between the  t w o  documents 
revcals sufficiently t ha t  a mistake was made, the Court r ep l i e s  tha t  the  
matter is not capable of being disposed  o f  on this narrom ground and 
that it mus% ascertain the  intention of the Parties from the provisions 
of a t r ea ty  in the  Zight of a l1  the  çircunistanceç. J t  finds that, in 
Ap-ril 1847, both  Gornnissions bad beoia in posae~eion of oopies of  the 
Communal Ilhinute since 1841, The difference between theae copies in 
regard t o  the attribution of p l o t s  Wos, 91 md 92 mas k n o m  t o  the 
tnro Camissians and must have been a subject of discussion between them. 
In the de t a i l ed  maps dram up t o  constitute part of the Boundary 
Convention, it mas clsar ly  çhown, and in a rnanner ~vhich could  n o t  escape 
na t ice ,  t ha t  the p lo t s  belonged t a  Belgiwn, Further, the Commission was 
not a mere c o p y i s t  y I ts du ty  na3 t o  ascertain rihat the status quo w a s .  
A t  i t s  225th meeting it attributed sovereignty over the disputed p l o t s  t o  
Belgium. This decision found its expression in tkic Boundasy Convention. 

I n  the  view of the  Cour t ,  apnr t  fram a mere cornparison of the t e x t  of 
the  Descriptive Minuta with ths  copy of the Cornunal Minute produced by 
the Netherlands, a l1  attempts t o  establish and t o  explain the alleged 
mistake are based upon hypothesos which a r e  not p laus ib le  and whTch are 
n o t  acconpanied by adequate p r o o f ,  The Court çaya t h a t  it is satisfied 
that  na case of mistakè has bern  mado o u t  and t h a t  the validity and 
b inding f o r c e  o f  the provisions of the Convention of 18Pr3 in respect of 
the d i spu ted  p l o t s  a r e  not  a f fec ted  on that account. 

The f i na l  contention of the  Netherlands is thnt the a c t a  of 
sovereignty e x ~ r c i s e d  by the Netherlmds 'since 1845 have ea tab l i shed  
sovereignty over the  p l o t s  in t he  Netherlands. The question f o r  the 
Court is therefore  whether Belgim has l o a t  its sovereignty by non- 
assertion of  its rights and by acquiescence in a c t s  of sovereignty 
alleged t o  have been cxerc ised by the  Netherlands at d i f f e r e n t  times 
since 1843. 

The , . . , 



The Court r e c a l l s  d i f f e r e n t  acts pekformed by Belgium vrhich show that 
Belgium has never abandoned i t s  sovercignty - the  p u b l i c a t i o n  of nilitary 
staff rnaps, the  inclusion of  the plots in the survey records ,  the entry 
hn the  Records of the Survcy i lu thor i t les  a t  Baerle-Duc in 1896 arid 1904 
of transfer deeds, On the o t h e r  hand, the  Netherlands rely upon the entry 
in the Records of Bzarle-Nassau of several land traznsfers relating t o  the 
p l o t s ,  and the  en t ry  i n  the Communal R~gister of t hz t  comune o f  births, 
deaths and narriages,  It mas in Ju ly  1914 thnt an o f f i c i a l  Belgian 
enquiry l ed  the Director of t h e  Survey at llntwerp t o  in forn  the Selgian 
hlinister for Finance t h a t  he thought it necessary f o r  the  matter t o  be 
submitted t o  the Belgiar, Ministry for Foreign Affairs.  The B i r s t  World 
War then in t e rvened ,  In August 1 9 2 1 ,  t h e  Belgian 1,Tinister at The Hague 
drew t h e  attention of t h e  tTetherlands Goverment to the  f a c t  t h a t  the  
two disputed p l o t s  belonging to Baerle-Duc were entsred in the  survey 
documents of ba th  S t a t e s .  It was in 1 9 2 2  that the Nethexlands authorities 
f o r  the f i r s t  time clairned t h a t  t h k  Comnwnal Tdinute o f  1841 had been 
inaccurately repraduccd in the Descriptive Minute of 1841 and that plots 
91 and 9 2  belonged t o  the  Netherlanda. The Netherlands ~ e l i e 3 ~  in 
zdd i t ion  t o  the i ncorpora t ion  o f  t h e  p l o t s  in the Nether lmds  survey, the 
entry In i t s  rsgisters of land t ransfer  deeds and registrations of  b i r t h s ,  
deaths and rnarriages i n  the Comunal Register of Baarle-Nassau, on the 
fac t  t h a t  it has c o l l e c t a d  Nethexlands land tax on t h e  t w o  p l o t s  w i t h o u t  
any rea is tmce o r  p ro t e s t  an the p a r t  o f  Belgium, Reliance is a l s o  placed 
by the  Netherlands upon c e r t a i n  proceedings taken by the  comune o f  Baerle-  
Duc bef  ore a Breda tribunal i n  18 jl and on variaus o t h e r  acts which are 
claimed t o  çonstitute the exercise  of Netherlands aovereignty over the 
p l o t s  v i thou t  any opposition on the part of Belgium. 

The Court  finds t h a t  the a c t s  r e l i e d  upon are lnrgely of a rou t ine  
2nd a d m i n i s t r a t i v e  character and zrc thc canscqucnce of the inclusion 
by the Netherlmds of the disputed p l o t s  i n  its survey, cantrary t o  t he  
Boundary Convention, They are insuffici~nt t o  displace  Belgian sovereignty 
establ ishcd by t h a t  Convention, 

T ~ E -  Court  notes fur thcr  thst, in an urrratified Convention 'oetv~sen the 
tnu S t a t e s  going back t o  1892, Belgium agreed t o  cede t o  the fletherlmds 
the two d isputed  p l o t s .  This unratifiod Convention did not ,  of course, 
creete  m y  l2gal r ights  o r  o b l i g a t i o n s ,  but its terms show that ,  at t ha t  
tirne, Belgiun was asserting i t s  sovereignty over the tvrro p l o t s  and t h a t  
the  Metherlmds knew it was so doing ,  The Netherlandç did n o t ,  in 1892 
o r  at any t ime thereafter mtil the dispute arose beti:re~n the two States  
in 1 9 2 2 ,  repudiate the Bc lg ian  a s s e r t i o n  o f  sovere ignty .  The Court f i n d s  
t ha t  Belgian sovereignty e s t a b l i s h e d  in 1843 over  the  disputed p l o t s  has 
not  been extinguished, 

For these rcasons,  the Court reaches the conclusion given above, 

The Hague, 20 June 1959, 




