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W KIT'IGN STASEMENT OF THE SECKETARY-GENEKAL 
OF' THE UNITED NATIONS 

'LPK Question kfore fhe Court 

I.  By ils resdution nrimber 284 c l  970), adopcd on 29 July 1970, the Se 
curity Council decided to reqiiest an advisory opinion of the Intemalional 
Couri of Justice on the frdlowing question: 

"What are the Iegal consequences for States of the continuai prcscncc of 
South Africa in Namibia, notwirhstanding Security CounciI resofution 
276 (1 970j?" 

2. The prescnt stalenlent will examine some of the principal issues to which 
this qiicslion gives rise. 

?'he kleaiiing and Scope of the Question 

3. The propoual to recuesl ün advisoty opinion of ihe InternationaI Courr 
of Jr~stice on "the legd i,onscqucnce for States of the continucd prcscncc of 
South Africa in Namj hia notwithstanding Swurity Council resultition 276 
(1970)" was aniong thc recumnicnùations ' made by an ildf-loc Sub-Cornmittee 
of thc S ~ u r i t y  CounciI which had bccn cstablished on 30 January 1970 to 
srudy ways and rrieans b:r which the  iesolutions of the Security Council con- 
cerning Narnibia cou1 J bc effecliveIy impleinentcd in accord an^^ with the 
Unitcd Kations Cliürter, iii the Iight of the flagrant refusal of South Africa tc i  
withdraw from Namibia. Thc proposed question ro the Courr was incorporated 
by the Securiry C:ouncil i r i  operative paragmph 1 of irs rcsolution 284 (1970) in 
the sanic words as had bzn prnposed by thc Ad Ifoc Suk-Corninittee. 

4. In order to dcternti~e ihc meaniiig and scope of the question as conceived 
by its authors, and the organ from which it emanated, ir is thcrefom pertinent 
to note at thc outset the principat intentions and interpretations which were 
expressed in the discussions of thc SubCon~mittee  and of ~ h e  Scurity Coun- 
cil ' which led to the forniaf adoption of the resolurion of 29 July 1970. 

5. 'I'he sponsor uT Ihe [iroposal which becarnc thc first oprative paragraph 
of Security Counçil rescblirtion 284 (19701, made it clear from the outset 
that the terniinatinn nf tlic Mandate and the assumption by the General Aç- 
szrnbly of dircct rcspunsihility for theTerritory was nui beingcalled into que+ 
lion I. For this had been an "irrevocabfe sttp" and "conscquentlq~, thc prrsence 
of South AIrica jn Nami bia was now illegai and niemher Stateshadptedgcdihem- 
seIves io fulfiI Ihe respurrsibi1ity which the Unitcd Nations had assurned ?". 
The question to bc prcsenred to the Court therefore reIated to the Iegat con- 

' S/9863, 7 31ily. 1970. 
By Saurily Council rc: olution 776 <1930), of 30 January 1970, para. 6. This Ad 

IIQc Sub-Cornmittee compi,iscd the full rnelnbership of the Scuriiy Counçil. 
Ad Hoc Sub-Commiitei estabt~shed in pursuance of Srcuri ty Cuunçil resolution 

276 (t9101, Srimrnary Records of Firsr to Seventecnth Meeting$, jnclusive (held be- 
twcen 4 Eeb. 1370 and 7 July 1970), S/AC.l7/SR.I to S/AC.l?/SR.14. 
' k u r i t y  Council: 1550th Meeting, hetd cn 24 July 1910, SjPV. 1550. 

Finland. 
S!AC.I?/SR.l7 ar p. 3. aiid S)AC.I?jSR.17 a! p. 8. 
SjAC.17/SK.lZ at p. 3. 



s e q u e n m  for States of the prescnvc of South Africa in Narnibia after these 
irrevocable changes had been brought about. 
6.. The sponsor of thc rcsnlurion furcher suggcsted that the advisoiy opinion 

requested of the Court wouId "define in lcgal terms the implications fur States 
of South Akica's conlinued preseiice in Nami bia", and wouId heIp t o  detine 
more precisltly "thc rights of Naniibians", buth those in Na~nibia alid ihosc 
residiirg abroad ! It t a s  lur~her suggcsted that the advisory opinion requested 
of the Courr couId unùerlinc the fact that South Africa has forfeited irs :Man- 
date ovcr South West Africa because uf irs vioIation of tlie terms of ihc Man- 
date itself, hecause South Africa has acted contras' to its international obli- 
gations, contrary lo the international status of thc Territory and contrary to 
international law 9. 

7. The v i ew  of the sponsar o f  the resolution concerning the nature and 
scope of the question to be presented to ihc Court were nat contesied within 
the SuKornrnittee by any mcmber which support4 the inclusion of the re- 
cornniendation in ihe Sub-Cnmmittee's report IO the Council. Moreover, the 
question to the Court which had been rcwmmended by the Ad Ifor Sub-Corn- 
mittee was irtcorporated in the same words in tlie resolution which was adopted 
by ihe Security CounciI on 29 Juty 1Y7O7 by a vorc of 12 in favour, O againsi 
and 3 abstentions 'O .  

8. The understanding expressed by the sponsor of the rcsolution conoern- 
ing the kirnitcd scopc of the question to be addressed to the Court wris re- 
affirmed in varying terms by severd othcr mernbers of the LounciI  ", particular 
eniphasis being also placed on the effects of the non-cornpliancc by South 
Africa with the pertinent rcsolutions of the Security Council, and with the 
responsi bili cies assumed by the Unitcd Nations tnward Narnibia and ifs peopIe 12. 

SIXC.17;SR.IZ at p. 3; and SjPV.1550 ai p. 18. 
lbid. 

I R  favul~r: Burundi, China, Colombia, Finland, France. Nepal. Nicaragua, 
Sierra Lconc, Spain, Syria, USA and Zambia. Agrrinst: Xone. Abstaining: Polond, 
USSR and UK. Immediately prior to the vote on the resciluiion as a whole, a sepa- 
rate vute was takcn, at the request »F Ihe reprcscntative of France. on ille inclusion 
of Ilie word:, ". . . notwithstanding Security Cuitncilrcsolution 276(1970)" occurring 
as the Iast plirast: (if riperativc paragtapli f <if the resolution. By a vote of I I iii favaur, 
O agriinst and 4 abstentions (France, Poland, USSR and UK) the Socurity Council 
dmidcd ta retain these words in the resolution; see S/PV.1550. at pp. 76 and 77-80. " E-g., Colornbia (10 scck anolher advisory tipinitin . . . "would . . . in no way 
chatltnge prcvious decisiclns takcn by the #uncil and the GeneraI Assembly or 
detay their iniplementation", SlAC. 171SR.12, at pp. 5-6); NepaI (*'. . . it wilt be rlur 
understanding thai  the Internatitional Court limit the scope of its advisory opinion 
arictly to ihr. question prit to il, and nrit revicw or cxaminc the Icgality or vaIidity 
of thc resoIutions adopted by botii the GeneraI Asscmbly and thc Socurity Council", 
S/PV. 1550, a l  p. 37); Syria {the Internalional Court of Justicc "is not askcd to ruIc 
on thc status of Namibia as sucli; rarher i t  is requcstcd to ciicit thc x o p c  of Icgal 
means at the disposal of  States, which inay erecl a wulI uf tepiil opptisiticin t o  the 
occupation of Namibia hy the Governrncnt of SoutIi Africa," S/PV.1550, at p. 47); 
Burundi (". . . thc political dwision of tbe Gcnerd Asxmbly witli regard to the 
strrtus of Yarnibia is irrevacable, b m u x  the political nature of lhe Namibian prob- 
lem is suc11 ttiet it js dehnitely within the sphere of political sotutions to bc imposed 
by the Security Council atid the Gmçral Assernbly. thc rnost cornpctcnt organs. 
Thus, it is in ::ccognition of the primary role of these two rirgans, the Sçcurity Coun- 
cil and the Ceneral Assembly. that my dclegation witl vote in favour of the draF1 
resolution iujmirted to us", S/PV.ISSU, at pp. 71-75). 

l2  E.g., Spiin (the requrst iti the International Court of Justice for an advisorr 
opinion would makc the SeEurity Ciiuncil awarc "of thc international lcgal conse- 
quences of a faiiurt to comply rvifh resoluiions of a United Nations bvdy, in partic- 



Y. The three mernbers "j of the Council who abstained when the rcsolrition 
was adopted on 29 JuIy 1970 likcivise appear to have acknowledged, either 
tacitly or exprcssly, the ;issuniption upon which the decision io rcqucst an 
advisory opinion of the LnIerniitionai Cour[ of Justice was predicatcd. More- 
ovcr, in onc of thçsr: case:; ", tlie rnember cxplained his decision 10 abstain on 
the ground that the acknowIedged assiiniption underfying the question 10 the 
Court ivould unduly restrict the scope af thc qucstion 'j. 

10. 'i'he only statcd ccceptioii to the understanding shared by Council 
inernkrs as to the scope and purpose of the question to bc prcscntcd to the 
Coiirt appears ta have ernanated from onc Council rnen~ber l6 who, ivhile 
voting in favour of the rcsuIution, nevertiieless implied a preference Tor a widcr 
intcrprctittion of the qüe;tion than that which had been, eiiher expressly or 
tacitly, undcrstood by otlier Council memkrs  ". 

1 1. In general, thereforc, from the record of the discussions of the Security 
CounciI and its Sub-Comfi-ii ttee irnmcdiately prt~eding the adoption of Securi- 
ty Council resoIution 284 (197U) it would appear that the question prescnied 
to the Courr concerns the IcgsI conscquences Tor States of the continiied prc- 
xncc of South Africa in ,Varnibia, iiot as a professed or putative Mandatory 
Power, but as a State whicli, according ta the provisions of Security Council 
resalutian 776 (1970) wa:. continuing to occupy Nami hia iIIcgally '" and in 
defiance or ihe relevant IJnited Nations resuIiitions and thc Unitcd Nations 
Charter 19, notwithstandiiig rhat .the Mandate for South N'et Africa h a  been 
terminaid ", the United Nations has açsumed direct responsibiIity for the 
Territory untir ils indepecdence ' l ,  and the Securiry Coirncil had ciIlcd upon 
the Governrnent of South Africa irnmediately io withdraw i ts administration 
from the Territory 

12. It has been show0 that in formulating the question now berore the 
Court, the Security Council used the phraqe "the continucd presene of South 

ular resolutions 264 (1969), 269 (1969) and 276 (1410) of the Seçurily C~unçil"; 
the Finnisli proposal was e?:pected to coniribuie to ". . . the defençe of the inierests 
and rights of tlie Namibians and rçspct Tiir the decisions of ihe Organization in 
discharging irs special respc,nsibiliiy ioeard rhe rerritory of Nsniibia", S/PV.1550, 
nt pp. 65-M), 

'" Poiand, LSSR and Wb;. 
" United Kingdom. 
l5 S)AC. 17/SR, 17, at p. :i; and SjPV.1550, ai pp. 89-91 ("our supp0ri"-for a 

rcqucst for an advisory opitiicin frcirn the Inlernalionaf Court of Justice-". . . de- 
~ n d e d  upon thc submissior: tu the Ititeriiarional Court of the issue of thc status of 
South West Arrica as a whole. The quesrion beforc us does not appcar to do this. 
It is based on certain assurnptions about the legal status of Souih Wafl ACrica 
which, i n  tlie opinion of my Governrnent, ntight thcmselves to be exarnined hy the 
Corirî. These assuniptiom .ire not txpresrily stated in the question itselr but rhey 
do clearly emerge from sorne speeches of the sponsors madc in ihe Ad Hoc Sub- 
Cornmittee and also today . . .", SjPV. 1550, at pp. 89.91). 

l b  France. 
" S/FV.1550, at pp. 86-3::; cf. footnotc 10 above cunïerning the Council's deci- 

sion to retain the words "riotwithstanding Ser-uriiy Cc~uncil resoluticin 276 (1970)". 
Sccurity Council resolution 276 (1930), para. 2. 
Ihid., para. 4. . . .. - 

'O Ibid., 2nd and 3rd prcambuIar parngraphs. 
" Ibid., 2nd prcgrnbular jiaragrapli. 
2 2  Ibid., 3rd prramhulnr paragraph. 



Africa in h'ümibiü, notwirhsranding Security Council resolution 276 (1970)" in 
order to denote the presence of South Africa after ihe Mandate had terminated 
and South Africa had cçastd io havc any right to be prwnt as Mandatvry 
Power. 

13. 11 foIlows that rhe legal consequences for States of rhis continued pre- 
sence arc not thosc which raultcd direcily from ~ h e  conduci or South Africa 
in 11s former capacity as Mandatory i'ower, but only the consequeilces of the 
continued South African presence after the cessation of t he Mandatory relation- 
ship. 

14. In the statement which folIows, it will be shown that tlie continued 
prasence of South Africa in Narnibia- 

(a) has fruslrated, altered or otherrvise affected the fulfilmeiit of pre-exist- 
ing international rights and obligations owing by States, and by the inkr- 
national community, in respect of Namibia {including obligations awumed 
under ~ h c  Covcnant of the h g u c  of Nations and tht  miindates systcm, 
and also under the Charter of the United Nations and the reicvant norn-rs 
and principIes or international law}; 

(b) has [cd to additional obligations fur States iindec the Charter of the United 
Natioi~s, and by virtue of decisions taken by the Security CounciI wit h 
specific referencz to the continued occupation by South Africa of Nami- 
bia; and 

{c j  bas created a situation in which rclationships and transaçtiuns involving 
Namibia and other Stares, which hirherto cauld he legally entered intci 
and cxwutcd, u n  no Iongr have any Icgal d k c r  pending ihe re<uablish- 
ment of a Iawful administration and legal system rvithin the Territury of 
Namibia. 

15. Bcforc seiiing out thc factual and IegaI circurnstances of the continued 
South A f r i ~ i n  presence in Karnibia, and the additionai international obligations 
which have corne into k i n g  as a result of that prewnce, this statement wilI 
first e~aminc  bricfly thc cvolution sincc thc inccption of thc mandates syçleni 
of  the principal international obligations whici~ today engage the responsibility 
of the United Nalions and its mernbcr Srates in consequence of the BiLure of the 
former Mandatory I'ower to dischargc thcse rcsponsibiIitics or to withdraw rrvm 
the Territory when Ilie Mandate teriiiinated. 

ObIigations Derived from th Mandates Sysfem 

16. The assurnption of international responsibility for Namibia (formcrly 
Gcrman S o ~ t h  WEL Afriça) l3 first round expression in Article 22 of the Co- 
venant of the League of Nations, of which the first tnio parügraphs r d  as 
follows : 

"1. To thox coIonics and tcrritorics which au a consequence of the 
lnte war Iiave ceased to be under the sovereignty of the Stiitcs which for- 
merly f;overned thern and which are inhabited by peoples not 'et able to 
stand ky t h c m l v e s  undcr the strenuous conditions of the rnodern world, 

23 For f hc: purposc of this statement the ierm "South Wcst Africa" rneaning 
"Namibia" rnay bc uscd whcn the contcxt rcfcrs to historical devclopmenls çonçern- 
ing the Trmtory, beforc thc nanic "Namibia" had bfcn intrduced. 
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rhere shouId be applied the principlc that the weII-king and developnicnt 
of such peoples forrr: a sacreci trust of civilizütion and thal stxuii ties for 
the performance of tliis trust shouId L-ie emhodied in this Covenant. 

2. The hest rnethod of giving practicaI effect to this principle is ffiaf thc 
tutctagc :cf suc11 pcoples should be entrustecl to advanccd nations who by 
reason of t heir resources, their exmience or their geographical position 
can best undcrlükc ihis responsibilit~, and who are willing io accept i t ,  
and that this tuteIag,e should bc exercised by them as Mandatorieç on 
behalf of the Leagile." 

17. Inconsequcnm of thcrcnunciation by Germany in 19192d uf al1 her rights 
aver South Wcst Africa, and the establishment by the League of Kiitirins in 
1920, rinder Article 27 of the Covenan t ,  or un interrirttional Mandate or "tiite- 
lage" for Soulh West Africa lu be exetiised by South Africa as a Mandatory 
I'nwer on bchalf of the L2aguc 3, an ovcraI1, and stiII undischargd, responsi- 
bility was thereby assuinc:d by the internaiional comtnunity foi tlie advance- 
mcnt and protection of the pcuple and Territory of Namibia. 

18. As statcd hy tlie <:ouri in a previous advisary opinion, the niandates 
sq'sreni was creatrd by Article 22 of the Covenan t of i he League of Nations wilh 
a v i tw to giving prüclical elkct 10 two principtes of pararnount iniportancc, 
nanicly "thc principle of aon-anncxation and the principle that thc weII-tieing 
and developnlent of such peoples forrn a 'sucreci trust of civilizatirtn' '*. The 
Court further nbscrvcd tha t "this new international institution did not involvc 
any cession of territory or transfer of sovereignty tn the Union of South 
Africa. The Uiiion Gove:nrnent was tn cxercise ari iniernationaI fiinction of 
administration on bchalf of the bague with the object of promoting thc wcll- 
being and dcvcloprneitt ol' the inhabi tants '7." 

19. In Article 2 or th<: Mandatt: for "Gcrman South West AfricaWZS rhe 
graiit of comprehensive .idrninistrativc atid Iegislative porveers over the  Tcr- 
ritory was foIlowed by th: requireineitt tbat "the Mandainry shall proniote to 
the utrriost the matcria1 and moral weII-being and the sucial progres of the 
iiihahit;mts of the territory suhject to the present Mandate". 

?O. Dy assuming thc rcsponsi bilities of the Mandatory Power, South AITica 
ihcrcby acccptcd the prernises on ~vhich the Mandate was foundcd, and was 
thus precluded front ~Iairiting, at any future date, any territoria1 or sovereign 
rights in respect ~TSoutIi 'West Africa inconsistent with the Mandate, or arising 
from events ariteccding iti; creation. 

21. The international respansibilities conceriiing Namihia, assume& as a 
"sacrd trusi nf civilizatic~n" sincc 1920, wcre not dependent on the continued 
cxistcncç of tht: League cUf Nations, and rernained in eflcct follor\,ing the dis- 
solution of rhc latter o n  I'i April 1946 29. Thus, it was determincd by the Court 

" Article I I 9  of the Trt aty or Pcacc w i t l ~  Gerniany, signed a t  Vcrsaillcs <in 28 
June (919. 

25 Mandate for Gcrman South West Africa confirmed by the Declaration of thc 
Coiincil of' thc k a g u ç  of Plations or 17 Deccmbcr 1920. 

2 V t ~ ~ ~ ~ n a t i o l m l  Sfuriis qf .Tou~h &'LTf /ifriru, Adviwry Opinion, I.C.J. Reports 
J950, p. 128. at p. 131. 
" Ibid.. aat W. 132. 
Zj l>cclarat~on by the C'cuncil of ihc League of Nations of 17 n-~rnbtr  1920. 
29 Restiluii<in of rhc Couiicit of the Leaaue of Nations ado~trd  on 18 April 1946; 

see also Iniernrrtiolrni STOTU.! 01 .Soiiilr IVPX; Af~ica. Advi.rory hpiniuii, 1. C. J .  Reporls 
1950, p. 1 ?S. at pp. 13 1-1  3l( and 143 ; SnvrR We.rr Ajricu cuses, Pr~lirninar)' Obj~c -  
liorrs, Judgtjzrnr, I .T.J.  R~p,îrr.v 1962, p. 3 19, at pp. 330335 and 347. 
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in a previoiis advisory opiniori that, rollowing the dissolutinn of the Leagile, 
and norwitlistanding the fact that no agreement was concludcd pIacing the 
Territory o:: South West Africa under the United Nations trusteeship systcrn, 
South Wcst Africii rcrnaincd a territory under internationa1 Mandate, and the 
Mandatory Power continued to have ihe international obligations stated in 
Article 22 of the Covenanr of the League of Nations, and in thc Mandate, 
a5 welt as the nhligaiinn to transmit reports and petitions, and to subiiiji to 
the supervi:.ion of ihe General Asscrnbly of the United Nations 3n. 

22. With regard to the necessity foi international s u w ~ s i o n ,  the Court 
stated, inter uIiu, that "the iefrective perfurmance of tlie sacred trust of civiIi- 
zation by thc Mandatory Powcrs requ ird  that the adminislration of mandated 
territories shouId be subject to internatioiia1 supervision" j l ,  and added, "the 
necessity for supervision conlinues to euist despite tlie disappearance of the 
supcrvisory organ under the mandates system" j2. The Court afso rcferrcd to the 
provisions of ArticIe 80 ( I) of the United Nations Charter, prewving the righrs 
of States and peoples under existing international agreements, and observed in 
this connwtiun that "the purpose must have h ~ ~ n  ro provide a mal protection 
for those rights; but n o  such rights of the peopIes could be effeciively safe- 
guarded wirhout international supervision and a duty to render reports to a 
supcrvisory or~an" 33. 

23. The cssent ial hasis for the Mandate for South West Africa was therefore 
ta be found in irs international staius and ii~ternational purpose"', ivhich 
resulted in the assumption by the United Nations of the responsibiIities hilhcrto 
vestd in the League of Natioiis, and the continuance, pending its fulfilment of 
a sui generis internationa1 trust. 

Obligativns derived from the Charter of the Unitûd Natiom 

24. Un 24 Uctober 1945, when the United Nations Charier e n ~ r e d  into 
forcc, South Africa was administering the mandated Territory of South 
West Africii on k h d f  of thc League of Nations 3s, subject to the internalional 
obligations rcsulting from .4rtide 22 of the avenant  of the Lcaguc: of Nations, 
and from the Mandate confrmed by the Council of the League of Nations on 
17 Decernber 1920, and from the rules (relating fo petitions from mandated 
tcrritories)ridopted by the CounciI of the League of Nations nn 3 l January 1923. 

25. However, upon the adherence by South Africa to the Charier of the 

inrernuîionri! Slatus of Sorirh Wpsr Afiica, Advisury Opiniuii, i.C.1. Reports 
1950, p. 126,. at p. 143; rr-afirmed in thrsr respects in Sauili West Aj'rica cases, 
Pr~fi~iii~inary Obj~cfians, Judgnient, I.C.J. Reporrs 1962. DD. 3 1 Y et sea. 

ibid., h:rernaiionaf Sruks of Sfi~ih WC$ Afiira, ~ < f ; i ; a r ~  opinion, I.C.J. K ~ p o r r s  
1950, p. J 28, at p. 136. 

3Vbil i .  
" Internu.'iunul Starus of South W a f  Africa, Arfvisory Opitiin~i, I. C. J. Rrporfs 

IP50, p. 128, at pp. 136  and 137. 
3' .''I'hc obicci of the Mandaie regulaied by intc~national rulcs far excecded that 

of c<intrsctual relations regulated hy national law. The Mandate aas creatml, in ihe 
inreres! (if t tte inhabitants of the territnry, and of hiimanity in general, arr an inierna- 
tional instiliilion with an international object-a sacred trust of civilkation. . . . 
The interiialional rulrs rcgutating the Mandate constiiuted an iniernalional status 
for the Tcrritory recognired by al1 t tic Mcmbcrs of the League of Nations, including 
1 he Union o f  Soutli Africa." htcrt~ariairai Statris of South CVexr A fric#, Advisory 
Opinioit, I.C.J. R c g ~ r f s  1350, p. 128, at p. 132. 

The I ~ a g u e  OF Nations wns fciirnally dissolvcd on 1 Y April 1946, neurly six 
months afte:- the United Nations Charier eniered into forcc. 





29. An "intcrnatianül trustccship syst~m" was es~bl i shcd  undcr Chapters 
XU and XII1 of the Charter "for the administration and supenidon of such 
territorim as may be pIaccd thereunder by subsequent individua1 agreements" .j4, 

and it was ini tiaIIy anticipated that those terri tories still held under Mandate 
ivould bç arnong the firsi to be placed under the trustezsliip systern. Howcver, 
this required the prior conclusion of individiial agreements hy the Staws 
çonmrned 4c'. The Court has previousIy held that thesecharter provisions did not 
impose upoit Mandatory States thc obIigation tu cntcr into such agreemenrs 41. 

30. Tlius, altlwugh tlie Cenerai kssembly, at its First Session. invikd al1 
States adrninistering territories held under Mandate to undcrrake praciical 
steps for the carly conclusion oi trusteesliip agreerrients and althriugh trus- 
teeship agreements were duly coiictuded with a11 other rnernber States which 
were Mandatory Powers, South AL'rica was unwilling to enter in10 such an 
agreement. It  foIlowed that a11 tcrritoncs which had bccn hcld under the Leagtie 
or Nations inandates systein. with the sole exception of Kaii~ibia, were plawd 
iindcr the United Nations irusteeship system, or else have achievcd indcpen- 
dence. 

31. The case of Namibia therefore remaincd unique in that, alttiuugh nui the 
subjcct of a trustecship agreement, it remained a non-seIf-gouerning territory 
under the niandates sysfcm, and s u b j ~ t  to thc continuing international res- 
ponsi bilities assuitied thereunder, and subjcct also to tlie additional obIigatÎuns 
assumed by m~mber  Stares iinder the United Nations Charter, and to the super- 
vision of tht: GeneraI AssernbIy of thc Unitcd Nations. 

32. I i  ha$ k e n  shown above that the  internationa1 obligations çrcaied by thc 
United Nations Charter, and having application tu Nami bia. inclrideci, ituer 
dia, rhe obligation to rmpect the right of thc pcoplc of 'Jamihia tn equal riçhts 
and seIf-Jeterrninaiiun, and to pioniote in Kainihia (as elseivhere) huriian rights 
and fundarr.eirta1 freedoms withoiit distinction as lo race, sex, Ianguag or 
religion, anrl to lreat as paramoirnt the interem of the inhabitants of rhe Ter- 
ritory, and to promotc to the utniost iheir well-beiny, and dcvclop self-govern- 
ment, and zrssist in the progressive deveIopment of their free politiml insti- 
tutions. 

33. T h a c  obligations wcrc owing in the first instarice by ihe mem ber Staiç 
which had, 3r asurned responsi bilitics for the administration of the iioii-self- 
governing, and [htm mandated Territory of Namj hia, naniely Sotith ATrica. 
Sincc, howwer, th- ribligetions wcrc erribodied in thc Chartcr, a multilstcrai 
conventioii, they were also IegaIIy owing bctriiecn the States parties to tltat 
convention, and if any one of their niimber shauld deVault. it rvould be the 
right of the other rnernber States to mII thc ddauIting Mcrnbcr to account, and 
if necessary to seek conipfiance i n  acwrdance wi th the procedures provided for 
in the Chari:er. Ir follows, rhcreforc, thn t al1 Members of the Cnited Narions 
have an interesi, under the Charter: in the fullilmcnt of thcsc-obligations. 
34. 'Tliis interest is particutarly reiiiforccd in the case of Nainibia, whcrc the 

beneftciary .3f the obIigations in qiiestion, has not possessed at  al1 material 
timcs thc nienns or capacity or juristic status required to asscrt or cnforce an 
international claitn. In  order thul the riphts attributed to ttie people and Ter- 
ritory of Namibia iindcr Articles 1 (2). 1 (31, 55 and 73 of the CIiarier should 
- -  

3 V r t .  3 5  of thc L'nitcd Nations Chartcr. 
' O  Arts. 75 and 81 of thc Unitcd Nations Charler. 
'' itirernal !anal Srorirs of Sn~rrh Wesr A fuira, Advisor-v Opinion, 1. CJ. Kep.purt.r. 

1950, p. 128, at p. 140. 
'' General Assernbly rrsolution 1 I (0. adciptçd cin 9 Feb. '1946. 
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have practical meaning, they should bc capable of k i n g  assctted against a 
~iarty which woufd violate those rights. ln siich a case, therefore, there may bc 
no other rneanç of çafegirarding such rights, periaining to a territory under inter- 
national responsibility, ç:ccept through Ihe  excrcisc of the coIIective responsi- 
biIity of rhe {;ni ted Natioiis. Il is aurordingly subinitted thüt the right to dernand 
the perfo~rnancc uf the oliligations rcferrcd to is vested in the Uniled Nations. 
on bchalf of the peoplc and Territory of h'amibia, tintil such time as the latter 
is in a position Io assert t:fîcçtively its own internatioiial claims. 

35. The Court kas previoiisly heId that "the authority of the GcncriiI Assem- 
bIy to exercise supervision over the adminisrration of South West Africa as a 
mandatcd terriiory i s  bst:d on the provisions of the  Charter" 43. This aufhority 
however, is exerçised wi th concurrent reference lo the differenr constitu tional 
texts and sources of Iaw upon which the existing international obligations 
concerning Namibia are liiündcd. 

36. Whcn referring 10 the exercise by the GcncraI Assembly of powrs Tor- 
mcrly vested in the Couiicil of the League of Nations, the Court has sialed 
that "the degrcc of siiperi-ision to be oxercixd by the CieneraI Asseni bly should 
not therefore cnceed that which appIied under the mandates sysrem, and shoiild 
confclrrn as far as pcissikiIc to the procedure follawed in this respect by the 
CounciI of the Lcaguç or Nations" +'. It js subniittcd, I ~ u ~ ~ e v e r ,  that this finding 
related exclusively to  the exercise oP the powei-s of the CounciI of the Lague of 
Nations, aiid has n o  rekrcnw tci the concurrent exercisc of otlier powerç 
derived from the United Nations Charrer, or pursuant thereto. 
37. Since Charter obligations having r&vaiice to Namibia havc bwn the 

subject of c~nlinued application and intcrpretation by the Uiiited Nations 
diiting the past 25 ).cars, therc will be exan~ined in ü scparate section" sotne 
of the niare significant of these developments which pertain to thc present 
obligations of' Stütes rest!lting from the continu4 presence of South Africa in 
Narriibja. 

0 t h  sou ni^^ of I.cgal Obligation 

38. In addition to the :murces of le@[ obli~ation concerning Phrnibia whicIi 
have heen mentioncd in rhe foregoing. or will bc claborated in succeeding 
scciions, it has aIso k e n  incumbcnt on all States Io ensure that their conduci in 
relation Io Naniibia coniplies wi th  other applicüblç interiiational -ahIigations, 
whether dcriving from r r x t y  or ciistomary law, or from recogni-xd principles 
of geiieraI international i!ppliçation. 

39. An example of a IegaI n o m  not deriving from the specific sources 
men tioned in the forcgoing was cited hy the Court in an earIier advistiry opinion 
wherein i t  was found, itircr alin, that the principles undcrlying the Gcnncide 
Convention '"hre principlcs which arc rccvgni7ed by civilized nations as 

4 1  Yo l iq  Prowdz~re an  esfim fi mu Reluring ru t h ~  Report~ onri' Perifinir~ coricerriiflg 
the T e r r ~ t o r j  of Soszfli WP' i Africu, Advirciry Opinioii, ].Cl. Reporis J535, p. fi?, at 
p. 76. 
" In! rrnaiionul Sfutus irJ South tVe.vr rIfriro. Advisory Opinion. I. C.J. Rtporfs 

1950, p. 128, ai p. 138: and Yorirtg Prnced~re on Qiiasrioris relnring tri the Reports and 
PePelifions conrtrning the l erritor? of Sortth Wexr AJrico, Advisnrj Opinion. I .  C. J .  
Rcports 195.5, p. 57, %t p. '77. " S~ee paras. 40 tci 67 h.:l<iw. 

46 tlnilcd ,'rrtions Treriry Scrirs, Vol. 78, p. 277. Approved by Cenerat Asïenibly 
reïolution Z6OA (III), of 9 DEC. 1948: Sei: aiso Gcnerirl Assembly resolutzun 96 (1). 



binding on Stairs, cx-cn without any conventional obligations" '?. Morenver, 
in rcferring to the legal interest of al l Slales in the piotection uf fhese fiinda- 
mentai rigtrts and obligatiuns: the Court stated, inr~r alia, in a inorc recent 
judgmcn 1 : 

". . . ari mential distinction shouId be drawn between the obligations or a 
Çtate towaids the international con~rnunity as a iuholc, and those arising 
vis-à-vis another Srate in the field of diplornatic protection. By thcir very 
nalure thc former are trie concern of al! States. in view of the irnporiancc 
of the iights involval, al1 States crin be heId to have a Icgal in terest in ihcir 
protection; they are obIipations erp2 oinries. 

Such obligations derive, for exarnplc, in canteniporary international 
law, front the outlawing of acts of agression, and of genocide, as also 
frorn the principles and ruIes concerning the basic rigl~ts uf the huntan 
pcrson, including protection from slavcry and racial discrimination. Somc 
of the correspvndiny r i g h t ~  of protection have tntcred into the budy of 
general internarional Iau, (Reservdions to dlie Conventioti or; rite Prereti~ioit 
nird Ptt~iisht>wnf oJ'lhe Crirne of Cemcide, Adiiisury Opinioir, I. C.I .  Rcporrs 
1951, p. 23); othcrs are conferred by intemariunal instninients of a uni- 
versal or quasi-universal characier #." 

The Special Respoirsibilifin: of the Lirited Nations 'Towards the PeopIe and 
Territory of Namihia 

40. A futidamental prcmise of the actions and respclnsibitities rindertakcn 
by ttie Unit id  Nations and its Mernbcs iii respwt of Yarnihia has bcen that the 
Cnited Nations hits had, and continues to have special responsibiIities towards 
the people and Territory of Namibia-"'. That thcse special responsibilities 
differ in a nurnber of hasic respects lrum other responsibiliiies assunled by 
the United Nations, Inay bc iIIustratcd, ilircr (dia, by the foIIowiny hctors 
peculiar to the Narnibian situation : 

{a) Naniibia has been an international responsjbility for inore thtin half a 
ccniury, having heen administcred on bchaIf of the Leaguc of Nations 
until 11146, and thcrcafter on beiialf of the Unitcd Nations. Ir remains an 
internationa! territory, having an international status, and rcgulared hy 
intcrna :ional rules 5D. 

': Resrrvu:ions tu rhe Convcnt ion on Gcnucide, Adi.isoyy Opinion. I.C. J. Repuris 
1951, p. 15, i l1  p. 23. 

'$ Grsc conceriring the Hnvceiona Turidion, Liglif und Yoiver Compuny . Litnitpli 
(Ne'trw Appliccirion: 1962), Judgtn~nr 015 February 1970, I.C.J. Keporrs 1970, at p. 3 2. 

'* These s?ecial rcspoi~sibilities <if the United Sations rowards the pcoplc and 
territory iif iqan-iibia have been expressly and repeatediy re-amrmrd both by the 
Securiry Cou ncil (see rcsotutions 245 <1968), 7th preambular parapraph, 216 (1968), 
8th preamhular paragraph. 764 (1 9691, fir h preambutar paragraph, 783 (i970), final 
prcambular paragraph), and by the Ejensral Assembly (sw, inter alin, resolulions 1899 
(XVIB), 14th prcambular par agraph. 2074 {XX). 5th prearnbiitar parapraph, 2145 
(XXT), 9th prcambular paragraph, 274 (XXTT), 4th preambular paragraph, 2372 
(XXlT), 7th iind 8th prcambular paragraphs, 2403 (XXIïi), 2nd preambular para- 
graph, 2498 (XXIV), 2nd and 3rd prlninbuItir paragraphs, and  2518 (XXIV), 1st 
preanibular paragraph). 

Infe~niriiunuf S t u f u ~  of SouIh West Afrira, RJvisory Opinion. I.C.J. Rtpurrs 
IPSO. p. 128, a i  p. 132. The conrinucd international stntus uf Narnibia bas been re- 
aiTrmed bot Li by the Security Council (set: rcsolutions 246 (1968). 7th preambular 
p a ~ p d p h ,  276 (t970), 4th prwmbular paragraph aiid 283 (1970). 5th prcambulai 
paragraph), and by the GençraI AssemhIy (see rcsoIutir>n 2145 (XXI). para. 2, 



(b) To rhe extcnr t hat S ~ u t h  Africa failed or rcfuscd Io honour the internation- 
at obligations which were owing to the people and Territos. of Namibia5', 
the Unimi  Nations was thçreby prevented fron? discharging its responsi- 
bilities through the agency and CO-operation of the adrninistering State, 
and was ubliged fo seek additional o r  alterirative ways of securing the 
petforinancc of the international-and saçred-trusl. for which i t  had 
the supervisory and ultiniate responsibility. 

{c )  In the cxcrcise of thesc msponsibitiies fur Naniibia, the United Nations 
lias been discharging a spocial duty, which is owing by and berrveçn al1 
member Statcs of itie United Nations to a wople and tcrritory which is 
nutsidc the national jurisdiction of al1 exjsting States, and depends ex- 
cIusively on the Ilrlited Nations fur the international protection of ils 
rights and intcrcsts. 

'I'he Role of the G e n d  Assrmbly 

41. Dccisions takcn by the General hssenibly coitcerning the irnplemeniation 
of the  collective respanr ibilitics of the United Nations towards the peopIe 
and Territory or Narnibiii niust therefarc bc distinguished frum oth~r  GcmraI 
Assemhly rcsoiutions, an? from recommendations calIing for action wirhin the 
sovereign autlrority of States. For in thc absence of any intervening sovercign 
jurisdicrion berwccn the GeneraI Assernbly and the pcoplc and Territcry of 
Namibia (and pendiiig i.he atablishment of an independent and sovereign 
Statc of Namibia), no governrnental authority exists othcr than the GcneraI 
Assembly and the Security Council having the cornpetence ta intcrprct and 
apply to Namibia the interirational obligations which are owing to the latter un- 
der the Charter of the U.nited Nations and the former mandates çystem. 

42. Tt folloiris rhat Gencral Assembly resaIiitions adopted in fuIfilrncnt of the 
spacial responsibiIities of the United Nations towards the people and Territory 
of Namibia have consti t u  ted, for the authoriiy administering the Terrriro~, the 
cont rolting decisions of thc intcrniitionat comrnunity on whose hehalf the 
Territory has hecn adniinistered. The force of ihesc GcneraI Assembly re- 
sol utions is particuIarly eq1ident when they have declared, on repeated occasions, 
what the overwhelming majori ty uf States considcr their collective obligations 
in resprxt of Narnibia to be. - .  

43. Thcsc rwolutions Iiave also conaituted, intrr dia, an expression by the 
international community of its uwn responsibilities in respect of Namibia, and 
they accordingiy govern III  imptementing action taken by or on behalf of the 
United Nations in the fulfiIment of these responsi bili ties. Such resolutions may, 
in addition, he declaratory of gcncrd obligations o l  States under cxisting 
constittitional instrurnen:~, or under gencral principlrrs or perernptory norms 
of intcrnational Iaw. 
44. Since under Article 56 of ihe United Nations Charter, rncrnber States: 

are obligated to acl in cc-operation with the Organization for the achievement 
of thc purposcs set fort11 in Article 55 of the Charter (conccrning sconoinic 
and social CO-operatjon and human rights), this provision requires of rnember 
States that they shvuld ta-operate in action initiatcd by çompetent organs of 
thc Unitcd Nations for the achievement of these purposes in Namibia. 

-- . - 
which TC-afirmcd "that South Wesi Afrjca is a territory having international statu5 
and t hat it shall niaintain ::bis siaius until i t  xhiews independence"; wizç alsu reso- 
Iutiun 2325 (XXII). para. 4). 

' q e e  paras. 58 t o  63, and 79 below. 



45. By acopting  solutions interpret ing or üpplyiiig tIie spccial respansi- 
bilities of the United Nations towards the people and Territory of Narnibia 
undcr thç IJnitcd Nations Ckiarier, member Statrrs af the United Nations 
thereb): give expression not only tri the principal obligations which have been 
assunied, but aisu to the basic standards and criteria by which these obligations 
shciuld be interpreted. 

46. It ivill be notçd in thÏs connection that sonie of the icrms used under the 
mandates system and in the Chiirtcr of the Cnited Nations (as, l'or cxaniple, 
"weI1-king'' -'2, "social progrcss" 53, "eqtiaI rights and self-determinarion" s', 
"advancernent" ' 5 ,  'just treairneni" j6, "i;eIf-g~r.ernment"~~) irnply an under- 
Iying consensus or conteniporary nuriii aî  to the standards or cri~ria  of inter- 
pretarian IO be appficd. Thc continued and ilIegaI presence of South Africa in 
9nrriibia hüs in no way lessened the ftiriclion of thc Cieneral Asîernbly in 
articulating ~ h i s  international consensus, or the dtity of the interriationii1 coni- 
munits to erisiire lhai the people aiid Territory of Kaniibia arc treated in ac- 
cordance wiih cstsblished international stündards. 
47. Siilce we are here wnccrncd with international, atid not with intcrnal 

municipal oliligations. i t would clearly noi suffice for any une Ststc (including 
ari adiiiiriistering State) to itiipose on Naiiiibia a unilatcral siandard of i t s  
own which is at variance with a standard aùoptcd by the internationd cornmu- 
nit! o n  whoie behaIf Ihc Territory i s  k i n g  adn~inistered 5a. I t  W O U I ~  ~ I S O  nat 
sulIice io rcIy onIy on a standard allcged to hüvc bcen acceptabIe in a previous 
era whcn the obligation first originalecl, but r u i ~ i c l ~  has since bcconic incnn- 
sistent with ihe minimum internalivnal norms recognized at the time when the 
interpretiilion is made. 

48. For even if Ihrrt: hud heen euidence of an ititentiun \o fix ü conipre- 
hensive standard as \,alid for al1 timc (which was not here the case). such a 
slandard would, in any evcnt, have b e n  subseqüently invalidated ro the cxtcnt 
tbat i t bwatiie inconsistent wilh overriding Iegal obIiyations dcrived from the 
United Nations Charter or from pcrernptory norIns of international law (jus 
cugens) j9. Ili k t ,  nioreuver, the obligations here referred io werc never cil-- 
cumsciibed tiy a dcfined or irnmutable standard of 50 ycars ago, or 25 years ago, 
6111, on the contrary, werc intended to serve "a  sacred inisl-or civilizü~ion'' 

5' Atticlcs 55 and 71 ul thc Uniied Xations Cliarrer: Plrtiçle 22 of the Covcnant 
of thc Leaguc of Nalions ("wcll-king and ciç~ek~nieti;"), Article 2 UT the bl-landatc 
containai in the Dec'lriratiun of the Council of tlie Leaeue or Naii<in:, tif 17 Drcrnibcr 
1920 I-'matcrial aiid ~ntiral wcll-bcing"). For the Grgoses of Article 55 oi' the 
Uniied Natiiins Charter, the terni "ivcll-king" tmbraccs nor mcrely physical weli- 
being, bur int-1 tides ccononiic. sucial, cultural, civil and political conditions of wcll- 
k i n g  or advancernmt: see, infrr dia, GeneraI AssernbIy restiltiticin 22WA (XXI). 

5J Article 2 of the Mandate. 17 Deç. 1920. 
""4rticles 1 (3, 55 and 73 or the Lnitcd Naiions Charter. 
" Articlc 73 of the United Nations Charter. 
="bid. 
5' Jl~id. 
'* AS, for c:xamgic, thc South African p o h Y  (tif "aprirtheiu" applicd in dcfiancc 

nT the detern-.inaiion by the Security Council and the General Assem bly t har this 
prdicy violates ihe tnitcd Nations Charter (oiid i s  nhhurrrni hi the cc>nsçience of 
mankind): sce. inter dia, Sccurity Corincil resolutions 181 (1963). 182 (1963). 190 
(1964), 191 (1964) and 281 (1970). and General Assernbly resolutions 1761 {XVIn,  
2054 (XW, 2 144 (XXI), 2202 (XXI), 2307 (XXm. 2396 (XXIIil aiid 2506 (XXIV). 

59 Vienna Convention on the LarvoSTreaties. Articles 53 and 64; doc. AiCONF. 
39/27', 23 May 1969, and çiirrigcndum 1. 
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which, by necessary implication, is governed, inter dia, by contemporary norms 
aiid recognized principIes of intcrnational law. 

49. Sin~u:  t h ç  ucts of the territorial administration of Yamibia have been 
based upon an inteniatiorial relarionshp, and have not been pcrformed within 
the domestic jurisdiction uf any cxist ing Statc 6" i t  has follou7ed that the inter- 
na1 aflairs of i he intcrnational Territory of Nainiliia are of direct international 
concern. Moreover, if the consent of the directly interesteci State tvere to be re- 
qiiired for the application of an intcrnational obligation to Naitiibia, such con- 
sent would nccd io be giv:n or withheId by the people of Narnibia, and nut by 
nn alieri adrninistcring p o , ~ r  (~iow illegt~lly present in [fie Tcrritriry], chiming, 
by its own irnilateral deckiion. i o  bar the appiiçation $0 the people of Namibia 
of an othcrinsc acccptcd international ruIe or norm. 
50. Ji is further suhrnittrd thal a decision of rhe GeneraI Assernhly interpret- 

ing an international oblig:ition with rcfcrcncc to Namibia is not rnade any Iess 
effective by thc abscncc of the conseiit of an adiiiinistering Srate which has 
been repeatedly condenined by the GeneraI Assembly. and hy the k u r i r y  
Council for jts defiance of rhe aut hority and the decisions of the Cnitcd Ka- 
t ions "'. For whatever has!s rnighl be invoked for ctiniestirig the IegaI force of a 
GcncraI Assembly rcxiliii ion, no suc11 contestütion could jus1 ify any Statc in 
refusing to apply to  thc iirlernational Territory of Narnibia a contcmporary in- 
rerpretation of the Ilniteif Nations Charter formally adopted and upheld by 
an ovcrwhcIminy majoril:' of ineinber States. 

51. Tlie Creneral Asscrnbly has accordingly k n  entitlcd to cxpcct of the 
territorial administraiion of Narnibia that i t  should üpply, and of menikr 
Statcs of thc I jni icd Naii~ins iliat they sliould uphold the responsitrilitits ivhich 
are owing hy tlie inteinatitmal conimunity to [f ie people and Tcrriiory of Nami- 
bia, and which include, inier afin. the application of thc principfes set oirt in the 
United Nations Chartcr r.oricerriing seIf-de tertninat ion, self-guvernnlent, poli- 
iical, ecoiioiiiic, sociaf and ediicaiional üdvancemenr, and hunian rights and 
fundamental fredoms without distinction as to ram} ssc, laiiguage or reli- 
gion 62. 

The Riglrt uf fhe PeopIe of Nnmihia ta SeIf-Defermination and Indc~>~ndcncc 

52. One af the b s i c  obIiga:ations contained in the United Nations Charter 
which ihe General Assern~sIy kas sought to apply to thc international Territory 
of Karnibia hüs bccn thc duty of States to respect the principle of equaI rights 
and self-determiiiation of peoptes ". It is in appIication of this principlc. that 
both the Security Cot~ncil and thc Gencriil Assembly have expressly and re- 
pcatcdly asscrtcd " 1  hc indienable right of tlie peojile of Narnibia to self-deier- 
mination and inde1iendenl:e" M. 

" "South Afriça's Cormer authority to art on behalf of the internationa1 commii- 
nit? as hlandütory Power si no tirne confcrrcd sovcrcignty or vrninnenr rights ovcr 
the Territory (see para. 18 above), which legally, therefore. rrmains cntircly outsidc. 
and independcnt of South iifrican jurisdiction and stiwrrigniy. 

6' General Asçemblg restrlutions 1899 (XVITT), para. 3. 2074 (XX), para. 4 ,  2145 
(XXI), 6th prearnbiilar paragraph, 2324 (XXTI). para. 1, 2325 (XXIII). para. 3, 2372 
(XXTI), paras. 6 and 7.2498 !XXIVj, para. 2,25 17 (XXIV), para. 3, and 2547 (XXIV), 
Part A, para. 4; SIX also Ç ~ u r i t y  CounciI resolutions 245 (1968), para 1. 746 (1968). 
para. 1, 2h4{1969), para. 6, 269 (19691, para. 2. and 276 (19701. para. I. 
"' Ariiçles 1 (71, 1 (3). 55 and 73 of thc Unircd Xatioos Charter. 

Arficlcs 1 (2)  and 55 of the Ilnitrd Sntirins Charter. 
6' S ~ u r i t y  CounçiI ~csolu~ions 246 ( l958), 3rd preambular psragraph, 264 (19691, 







assembIics iind cotincils and other municipal bodies in Narnibia, exerçising a 
restricted aiid Irical authority subject to the ovewII cxccutivc and Iegislative 
control of Suuth Afrjca 77, also cannot satisfy the right of the people or Namibia 
to self-determination, or cven to a full merisiire of self-government For such 
IocaI instituiions could only corne within the principle of self-determinarion jf  

the pmplc af Naniibia had first f r d y  choscn Io intcgrate with Suuih Africa 
Yacting with full knowIedge of the change in thcir status" and through the free 
expression of their w ishes "irnpariially conducted and hased on universa1 adirIt 
suffrage") ". S i n w  no suchchoiw has h c n  rnadc, and univcrsal aduIt sulrragc is 
prixlucled hy law fio. i t  follows that aII powers and authority derived from the 
sovereign Slate of South  Africa at al1 levels of gobrernment in Kamibia (wherher 
rerrirorial, l3rovinciü1, local, national, tribiii or howcvcr dcfincd), constitute 
direct extensions of the South African pi-esence in Nainibia, and do not reIate to 
the exercise by the peuple of Narnibia or thetr right to self-deterriiination and 
inde~ndencc .  

61. The breach of iiiternational obligation which would be involved i i i  any 
attempr to annexa par1 or the wholeor the Terrirory of Narnibia has b e n  qpe- 
cially emphasizcd on ü nurnbcr tif uccüsions by thc Gmcral Asscmbly ", subsc- 
quent [y io its decision of 14 Deceniber 1946 s' that it was unable to accede to 
the incorporation of the Territory in the Union of South Africü. as had been 
proposed b:i the latter ". 1 t has accordinçly been a matter of special concern 
that, nurwi thstanding tIie pertinenl resoluiions uf the Gcneral hssernbly. Souih 

A:3100iRev. 1. 1966: A:7338 and Corr. I. 136%: A!7627!Add. 7. 1969: Ai76741Rev. . . - .  . 
1 ,' 1969; anrl ~ i 8 0 2 4 ,  1 b70. 

E.E.. Territorial LegisIative hssembly ( s e  South Wesl Africa Constirution Act. 
No. 39 of 1968. as amcidcd, sccs. 11,  2 1 ~ 2 9 ,  3 IA); hgislarivc Councils and ~ x c c u :  
tivc Councils for scparatc "nativc nations" (scc i)cvcloprncnt or Sclf-Govcrnmcnt 
for Native Kat ions of South Wcst A h ç a  Act, So. 54 of 1968, s t ~ s .  3-6.9- 1 3 ;  tribal, 
wmmunity snd rrgivnal "authurities" for -'less sdvanced native nations" (%et. id., 
secs. 7, 8, 12); "Elrçted Cr>loured Council" (see -'Establishment of sri Elected Col- 
oured Council fur South West AFrica" Ordinance, Nr i .  29 o I  1966, and Suutli West 
Africa Constitiition Act, No. 39 of 1968. sec. 22 ( 1) (r), suppIernentzd bv South 
West Aîricn Anairs Act, Xo. 25 of 1969, sec. 14 {d j ) ;  Kaptein, Kaptcinsraad, and 
Volksraad of the Kehoboth Gcbiet ("Rchoboth Gcbiet Affairs" Ordinançe. No. 20 
of 1961. ancl South West Africa Constitution Act. No. 39 of 1968, sec. 21 (1) (r),  
~uppltrncntrd by South West Africa Affairs Act, No. 25 of 1969, sec. 14 cd);  and set 
also S. V. Buck, 1968 (2) S. A. 658 (A.D.)), and IJN dtiçs. A!7200/Rzv. 1 ; Ai7338 
and Corr. 1 : Aj7623IAdd. 2;  A17624,IRev. 1 ;  and A/8024. 

'fSclF-dctermÏnatjon~' pursuant to Arricles I (2) and 5 5  of the Unitcd Nations 
Chartcr; "Full mcasure of self-government" pursuant to Articlc 73 or the L'nited 
Yations Chiirtcr. 

' W e n c r a  l Asscrnbly rcsolution 1541 (XY), Anncx, Rinciplc 1 X. 
" South 'Mest Afriça Consti tution Act, No. 39 of 1968, scç. 1 1 : llni<in Proclania- 

tioii No. 10.3 or 1939; Elect<iral Crinwlidation Act, No. 46 nT 1946, sec. 3 :  Soutb 
West Africa Affairs Arriendment Act, No. 23 of  1949, sec. 34: Soulh West Africa 
Constitutior. Act, No. 39, sec. 12 (1). 

k g . .  Gcneral Assernbtv resulutions 570.A.(VI). para. 3: t897 t XVIIU, 1 l th 
preambular paragraph aiid para. 4; 2074 {XX), paras. 5 and 6: and 2145 (XXI), 
para. 7. 

n' Gçneral Assçmbty resolrition 65 ( J ) ,  of 14 Ilec. 1946. 
'' Meniorandum suhrnitird on 17 Oct. 19& hy the South AFrican Lcpticin in 

Washingron to rhe Secretary-Gçnerdl r i f  the United Nations. and sratcmcnt by Ihr 
Primc Minj!.tcr of the Cnion of Sourh Afriça made io the Foiirth Comniittcc of the 
Gcncral Aerembly on 4 Nnv. 1946; cited in Inrernrrriunril Sraius of Sofrfl? Wc.st 
Afiica. Advisary Opitiim, I.C,.i. R~rporis 1950, p. 128, ai p. 135. 
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Africa has in fact broughr about a Iargc anci stiII increasirig trlwsure of integra- 
tion of its administration or Naiiiibia ivith tliat of the RcpubIic of South 
Africa. 

62. Also incompati bIe wirh the right of sclf-dctcrmination is  r he division of 
the Territory or population of Xamibia into sepürütc regions, "narive na- 
tions" a4, or "honielands" 8"hiciçh disriipl the national unity and icrritorial 
iritegrity of Namibia. For ir is #ne of the principlçs of inlernational Iaw undcr- 
lying the principle of self-determinaiion that : 

"Every State shall refrain from any action ainicd at thc psrtial or total 
djsruption of rhe national uniry and ierritorial integrity of any other State 
or country s6." Such actio? k i n g  "incompatible ivith the purposcs and 
principles of the Charter"' ". 

Morwvcr, the Security G,uncil kas er;pressly declared "that the actions of the 
Government of South Afr-ica designed to dwtroy the national unity and tcrri- 
turia1 iniegr~ ty of Narnibia throngh the estahlishmcnt of Bantustans are colt- 
trary to the provisioris of the United Nations Charter" ". 

53. AIsn incompatible -xirh the right of sclf-determination of the ptvplc of 
Namibia is the applicatior~ by Souch Africa, both in law and practice. of racial 
discriiiiination 89. contrac!- to the U n i t 4  Nalions Charter "O, in establishing the 
rights and duties of pcrsc+ns of direrent races and national and tribal origins 
aniong thc h'arnibian population. 

64. A further basic constituent of the right to selfdeterininatioi~ is  the prin- 
cipk of permanenr sovcxiyit): of poples and narions over their naiural 
ivralth and rcsources ". This principle ha$ particular relevancc in the present 
context in so far as the coiirinued South African presertce in Naiiiibia has resitl- 
[zd in fhe wealth or naiur:il rcsources of the international Territory of Narnibia 
bcing cxploited or approl>riaied in disreprd of the lawful rights or claiins of 
the people of rhc teri-itrrry to whom th= rcsourws &long, and towards wiiom 
the United Natioris has aisumed its speciaI responsi bilitics. 
65. Since the eltrncnts which constitute the right of self-determination are 

~rlanifestly present in the unique situation of Namibia, und ttiere is no basis [or 
any contestation of th is  rij;ht by any State, it follows that to deny iis application 
to Naniibia wouId be wniaiiiount to denying efïect ro the principlc. It is there- 
fore submitted that if theic rights and obligations arc to have even a minirnal 
effcct, then their applicaticin tu the internarioiial Terri tory of Namibia cannnt be 
in doubt. 

Developmcnt o l  Sclf-(Jrivernrncnt ior Native Naiiiins in South Wesi Africa 
Act. No. 54 of 1968. 

n5 Sec, inrer a / i ~ ,  Report of rhe ~owt»ii.r.sioii Eiiqitir.v iiria Saurh West AJri~n 
'Af iuirs.  1962.1963. aublisht:d by the Governrnent of the Re~übl ic  of South tirrica 
IR.?. No. 12!1964).' 

BG Cimerni Assemblv resiilution 2425 ( X X V ) .  Anncx, 5th Princinle. 8th Data. 
GcneraI ~ s s e t n  bl; resc-lution 1615 (xxv); 'A~~cx, '15th prambuiar pa;ügraph. 

.. 
*" Srcurily Council resolzltion 264 (1969). para. 4. 

s e ,  infer uliu. Report:. cited in footnotc 1 16 belorv, and Siudy of "Apartheid" 
and racial discrimination in Southcrn Africa, Uniied Nations Comn>ission on 
Ilurnan Rights, doc. 1 ,)CN.4/94YjAdd. 1, Yciv. 1967. 

' O  Articles 1 ( 3 )  and 55 { c )  of the United Nations Charter; see alsti, itiiw olia, 
General Assemhly resolut ions 217.A.(rII), 1 % (Xi7111). 71M.A.(XX). and res<ilu- 
fions i i f  the Srr'urity Councjl and the Gencral Asscmbly citzd in foornote 58 above. 

9' Gmçral Assernbly rciolutions 1314 (XIIn, 1515 (XV), 1803 (XVII), 2I58 
(XXI), 2200.Ah(XX1) and 2386 (XXITI). 



66. S i n e ,  moreover, in the prcscnt case, the right to self-dctcrmination was 
vested in a people considcred, at the niaicrial tirnc, to be ternporarily lacking in 
organized governnient or juristic personality suc11 as could cflectivelely asserl 
interiiatioiial i'ights, i t fcli to the Mandatory Power, and, upon the latter's de- 
TauIt, to the international conimunity, on whosc hehaIf the Territory was bcing 
~drninistered, to take such rneasurcs as were necessary tu safcguard the rights 
in question. Thiis, in su far as the miltual obligations between n~ernber States 
contained in the United Nations Charicr faII to he exercised on behalf of the 
pcoplc and 'Ièrritary of Nainibia, i r  is submitted ihat ihe right to dernand the 
perforinance of thesc obligations likewise belongs to the llnited Nations, on 
&haIf of the people and Territory of Naniibia, until such timc as the latter 
achieves independence, or is endowed wi th the capiicity and the means to asîert 
its owii international claims. 

67. It is iherefore subrnitted !liai ~heduty  which is owingunder ArticIes 1 (21, 
55 and 56 of the I;nited Nations Charter to respect tlie principlc of cqual rights 
and self-delermination of peoples (as interprcted and defined by the conipeicnt 
organs of the United Nations), shouId cffcctiidely safeguard the eqiial rights and 
the right to self-determination of tlie people of Naniibia, a pcopie not under the 
sovereignty of any State, hur who remain ~ht: subjcct of a still unfutfil ted iniçr- 
nationat ti~ist. Ir  sliould thereicirc: follow that States Members or the United Na- 
tions have been and remain obligated under the Charicr ta rcspect this prin- 
ciple in rcgsrd to Narnibia and to regulate their actions in such a manrier as to 
promote itf: fulfilmet~t. 

III. THE COK'I'IIVLIED PRESENCE OF SOUTH AFRICA IN 
Y*IAMIBIA 

I'he Hasis for the South Afrimn Prcscncc 

58. The only right or ti11c which South Africa has possascd to be present in 
Nainibia, or io cxcrcise autharity in any part of rhat Territory, was derived from 
the Manda te confiinied by ihe Council of the Leaçue of Nations on 17 Dewni- 
ber 1920. and wüs conditional upon the performance hy South Africû of the 
obligations of the Mandatory Powcr thereunder. Tliis basis for South Africa's 
prcsence continued only fcir so long as the Mandate remained in force, and 
Snuth Africa rremaincd the authoriwd Mandatury. 

69. Tho inter-dependence berween the rights and tlre obIigations created by 
the Mandate hiis been spocialiy emphasi7.ed by the Court in the following terms: 

"The aut harjty which the Union Governinent esercises over ihe Terri- 
tory is b a e d  on the Mandate. If the Mandate lapsed, as rhe Union Govem- 
ment contends, the latter's authority would cqually have lapsed. -1-0 retain 
the rights derived front the Mandate and to deny the obIigations there- 
under could no; bç jusrificd 92." 

On anothei mcasjon the Court addad: 

"The rights of the Mandatory in relation to the mandated territory and 
the inhabitants have ttheir foundativn in thc obligations d the Mandatory 

7z Infernc limai Sfuilis of Sourh Wpsr  Rfricn, Advisory Opinion, 1. C.J. Rcp~r ls  
IPSO, p. 128, at p. 133; this passage wds çited with approval in the Judgmcnt 01 thc 
Court of 2 t Deceniber 1962, Sou~h Wesr Ajrira I:CISC.T, Prelinlitiury Obj~ctians. J u 9 -  
melit, I.C-.J. Repnvrs 1962, p. 319 ar p. 333. 



and they aro, su to slieak, merc tools givcn to enable i t  to fulfil irs obliga- 
tions 

70. After South Arrica had rcfused to place the Territory of Namibia under 
the United Nations tmstmhip system %, or to submi t further reports oii condi- 
tions in the Territory 95, or to acknowledge thc continued existence of the ohIi- 
gations owing under the PAandtite (clainiing that the Mündate had lapsed upon 
the dissoiution of thc Lcague of Nations, and that the Lnited Nations liad no 
responsibility or nuthori ty in the matter), the Gencrül Assernbly rcquested 96 
an advisory opinion or tlie IntcrnationliI Court of Justice in order to obtain 
jiidiciai cfarificûtirin of th= legal status of Namibia and of the continuing obli- 
gations owing under the ikiandate. 

71. In its Advisory Opinion givcn on 1 1 July 1950 9ï the Court concluded, 
inter afin, that "South West Afriw" remained a tcrritory under international 
rnandatc, that lhr: obligaiions of the Mandatory under thc Mandate continucd 
unimpaired, and that the j i i ~ w i s o r y  funciions in respect of the Mandate were 
exercisable by the United Nations (the Gencral Assembly replacing in this re- 
spect the CuuociI of ihe I.eague). 

72. The srrhsequcnt refusal of Sauth Africa to accept or compIy wi th thcsc 
findings of rhe Coun resuited, Niter rdiu, in frustrating the repeated cfrorts made 
hy the Gcncrril AssernbI>- 10 negutiate with South Africa the implcmentation 
of the intemational ob1ig;itions owing in respect of Namibia 98, as well as se- 
vereIy Iimiting the effect of the General AssembIy's supervision of the Mandate. 
In the meantirnc, aftcr requesting q9 and receiving two furthcr advisou opinions 
of the lnternationaI Court of Justice 'Oo on p r o d u r a l  aspects of the supervi- 

Y" South West Africa Cases, Prc~iminary Objections, Judgrnenr, I.C.J. Reports 1962, 
p. 3 19, at p. 329; see also cil-ation from this same judgment, at p. 334, in footnott: 1 15 
bclow, Le., "tu excludç th#: obliga~ions connected with thc Mandale would be to 
exclude rhc very essence OC tlic Mandate". 
" Cuntrary tci ihe r epa ted  rxiimmendations and invitations of the CeneraI 

A ~ w n b I y ,  see, inier rilia. GA resnluiions I I  (11, 55 (0, 141 {In, 227 (110. pi seq. 
'' Document A!929 (1 1 3uly 1949), Gencral Assrrnbly Fourth Session; contrary 

to Article 6 of tlic Mandate, of 17 Dec. 1920, and Article 73, para. {c )  or thc Uniteci 
Nations Charter. Sce ais0 Cieneral Asscnibly resriluiions 227 (LII). 337 449 A 
(V) and 1142 A fX1D. paras. 2 and 3. 

OG General Assemblv rmolution 338 { IV )  (TT 6 Pec. 1949. 
'1; internaliaffal ~ r n & s  q f Soud WC& ; i f r i cu , -~drkor~  Opinion, 1.C.J. Reports 

1950, p. 128. 
'' -Genera~ Asscmbly rc!.oIutions 449 (Y) and 570 (VT) establishing an Ad Hoc 

Committae "to confcr witli the Uoioii of South Africa" conccrning incasures for 
implcmcnting thc Advisory Opinion of the Jntçrnaiionat Court of Justice; GeneraI 
Asscrnbty rcsolutions 743 (VIIT) and IMI [Xi) tstabiishing a Cornmittee on South 
Wcst Arrica of which one ;if  the tasks was to confinuc ncgutiations with South 
ATriça (the Corriiniitw was d i w l v e d  by General Asscrnbly rçsulution 1704 (XVI)); 
GeneraI Assembly resoluticrn 1 143 (XII) establishing a Good Oflices Cornmittee on 
South West Africa to diçcws with thc Govcrnment of South Africa a basis for agree- 
ment; and General Asscmtly rcsolution 1702 (XVI) establishing a Special Carninit- 
tcc for South West Africa to achievc, "in consuliaticin iirith thc Mnn<iatory Power" 
specified objectives; soe alsti Ciencral Asscmbly resolution 1565 (XL3 noting failure 
of ncyotiations hy several (omrnittees. 

'Venera1 Absçrtibly rerrilutiuns 904 (lx) of 73 Nov. 19.54 and 942 (XI of 3 I k .  
1955. 

I d J U  Vaiirig Pracedtirr on i2uesrivns i.ektting m Rfp~f ' ls  utrd Peritiotzs concrrninr ]Re 
Teriirory of Sonth- We,~t  Afiiccr, Arfvisory Opinion of 7 June 1955. I.C.J. Reports 1955, 
p. 66 : Adtatissibiiity oJHearittgs ~JPerdiancrx h j  r f r~  rommirrer an Sourk West Aftictl, 
Advisary Upiniori of 1 J une 1956.1. C. J. R ~ m t . r  1956, p. 12. 



sory functicin to bc exei-cised under the Mandate (withoui Ihe couperation of 
the Mandarory Power), the Geiieral AsscmbIy cüIIcd for an asscssrnent of the 
fiirther legal action which rcmaincd opmi to organs and to Members of the 
Unitcd and to former memkrs OC the League of Nations, '+to ensure 
that the Uniuti o l  South Africa fulfils thc obligations as~umed  hy it under ihe 
Mandate pcnding the placing of the Territory or South West Africa undcr thc 
trustccship systeni" Io'. 
73. On the basis of the resulting asscssmcnt l", thc Gcncral Assembl y drew 

to rhe attention of niernber States th possibi tity of such IegaI actiot~ by States. 
in accordance wirh Article 7 of the Mandate, read in conjiinction with Article 
37 of the Siatute of thc InicmationaI Court of Justice 10bndd,  upon such IegaI 
acriun k i n g  initiatcd by the Cioverniiients of Ethiopia and Likriü, the GeneraI 
Assern bly, on 1 R I3ecernber 1950, exprtiïsIy comrnended these States for their 
actior~ '"(. Thut: fullowed ü Judgmcnt rcjecting preliminasy ohjectjons raised by 
the Respoiident in these cases, which was delivered by ihc Court on 71 Dtwrnbcr 
1962 '". 

74. Sincc howcvcr thc final Judgment of the (:ciurt i r i  these two contentiolis 
cases, deIivcred on 18 JuIy [Y66 ""', was lirriitcxl to thç yucstion of ihc kgaI 
right n r  interest of the applicant Statm in thc subjcct-matter of thcir clüims, 
these proeedings failcd to produce any Further judicial conclusion concerning 
rhc non-perfoimance by South Africrt or h ~ r  obliligatins undcr the mündatcs 
system. 
75. In support of its crinclusion in this latest judgrntni. thal the applicant 

Statcs had no fociis .$taridi in iI~e ~iroceedings, the Court statcd, inter a h ,  ~hat it 
was the League of Nations itwIf (ihrough its competent organs) and-not any in- 
dividual rnembcr Statc which had the right to cal1 for the pert'ormance by r he  
Mandatory of the teriiis of ille Mandatc in diwhargc of the sacrcd trust, and 
that i l  was to the Leayue of Nations (thi-ough its coiiipetent orgaiis), and not to 
üny individual rncrnbcr State, that the Mandatory was answerabie irr respect of 
its administration of the Mandate107. The Court also obxrvcd that. undcr thc 
League of Nations rnlindates system, divergeirces of vie=, canceriiing tlie con- 
duct of thc bIrttidate had heen regarded as being rnatters that had their place 
in the poli tical field, and the settlemcnt of which lay between the Mandatory and 
the conipetcnt organs of rhc League lm. In addition, the Court held that it 
could not rcmcdy a deficienc!: if, in order to do so, i l  had ro txceed the bounds 
of  nornial judiciaI action 'OY and if, in t h e  abscncc of judicial reniedy, thcrc rvcrc 
foiind to be a ner~ssity ILo for an ultirnate safegi~ard or security for the peifor- 
niancc of the sacred trust iinder the Mandate, this lies in the political fieId, and 
does not coiistitt~te n ~ u s i t y  in thc cycs of the law 'IL. 

"" General A~qernbly resolrition 1060 (XI). 
"" Docuntent A!3625 (Gencral Asscrnbty, Twclfth Session). 
'O' Cicneral Assemhly wsoIutions II42 A (XII) and 1361 (XfV) 
'" Gcneral Asserrihly resolution 1565 (XV) of 18 Dec. 1960. 
IDs Soiirh West Africu Cuses, Preliminary Ohjeriion.<, J i ~ d p e n t .  I.C..!. Reports 

1M2. p. 31 9. ' Solilh West Afvira Cases, Second Phase, Judgitienr of- 18 J u h  1966. 1.1'. J.  
Rcporzrs f 9&', p. 6. 

' O y  S O U I ~  we.sI Africrr <ias~s,  Second Plinse, Jttrigntcrir of' 18 Jirfy 1966, 1.C.J. Ks- 
porrs 1966, p. 6 at p. 26 (para. 25) and p. 29 (para. 33).  

Ibid., a t  p. 45 (para. 84). 
j C 9  Ibid., :.t p. 48 (para. 91). 
"" For definition of "ncccssity" argument, sre ihiif., p. 46 {para. 85). 
"' Ihiil., a l  p. 47 (para. 89). 
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Security Council 12' as well as in subsequcnt G~eneraI AssembIy rcsolu tions "*. 
Thus, after i~oting 123 and taking in10 account 12' the General Assenibly's deci- 
sion terminating the Mandate, and "reafimiog . . . the internationaI statiis of 
the Territory (of Nami hia) now undcr diroct Unitod Nations responsibility" lZ5, 

the Sccurity Council expressly recugnized "that the United Natioiis General 
Assernbly terminatcd the roandate of South Africa over Namibia and assurned 
direct responsibility for thr: terriiory uniil its independcncc "" and, in  cach of 
its two later resolutions lZ7, again reriffirn~ed this decisioii. 

83. AçwrdingIy, in the absence of any right to adminisrer or be present in 
Namibia, i t  was incumbent on South Africa to transfcr thc adniinistration and 
wiihdraw irom the Terriiory: in corn pliance with the resolütions of the General 
Assen~bly providing for the assumption of direct responsibiIity by rhe United 
Nations for its administrarion lW. 

84. Having rcsolvcd on 27 October 1966 "Y that the United Nations must 
discharge the respoiisibilities foritierIy exercised by the Wandatory Poirier in 
respecl of Namibia 130, anrl havingcstablished an Ad Hoc Cornmittee tn recom- ' 

mend practical means by w hich Namibia shouId be adminisied 1 3 ' ,  the General 
Assembly, on 19 May 196;' 132, established a United Nat ions CounciI for South 
West Africa (subscquenrIy rcnamed the U tiited Nations Council for Nami bial? 
fo administer the Territory untii indepcndence Iw, and rcquestcd thc Council 
to assume i ts responsibilitibss, and cülIed upon the tiovernment of South Africa 
to facilitatc the transfer of the administration of the Terrilory to the Coun- ' 

cil 13j. 

85. South Arrica howe1,er refus4 froni the outset to co4perate with the . 

United Nations Couitcil c?r South West AMca (Namibia). or to permit any 
steps to be taken for the tidansFer o l  the administration of ihe Territory to thc 
Council, cIiiirning, inter alil!, that the pertinent resoIutions of the GeiierrtI Assem- 
bly had been without effect 136. 

86. Mareaver, in spite of repeated dcmands, both by the Sccurity Council IJ7 

:?: Security Coiincil rcsoliitions 264 (1969), para. 1 ; 276 f1970), second and third 
oreambular naraaranhs. and 283 11970). second vreambular oaraprawh. . - .  . 

"> General Assenibly rrsi)lutions 2248 (s-v): third prcambulG baragraph; 2324 
(XXII). first ~reambular oaracranh: 2325 (XXII). third ~rcarnbuiar parwuph;  ûnJ , . . - -  
2547 B'(xxI '~ .  third preanibular paragraph. 

:'3 Sccurity Councit resol~tion 245 (1968), first prcambular pnragrrpii. 
Sccurity Councit rcstil~l~ions 246 (1968). second prrambulnr püragrapb ; and 

264 (1969). swomd prciarnbular priragrapli. 
:'5 Security Council rçsul*~tivn 246 (1968). seventh preanibular paragraph. 

Security Council resolstion 2fA (19691, para. 1. 
12: Security Couticil resolurions 276 (IY70), sccond and third preamhular para- 

graphs: and 283 (19701, swcind prrnrnbular paramripli. 
.IZa Ciencral Asseinbly resoluiirins 2145 (XXI) and 2248 (S-V). 
""enerat Assembly resiilution 2145 ( X X I ) .  
l J 3  Ihid.. gara. 5 .  
I:'l Md., para. 6. 
"' General Asscmbly resolution 7248 (S-Y]. 
1 3 '  Genzral Assernbly rcsiilution 2372 (XXTT), para. 3 .  
"' Generat Assçrnhly restilution 7243 (S-V). Part 11, para. 1. 
I I 5  ticncral Açsemhly restilutirin 2248 (S-V), Part IV, paras. 2 and 4. 
13? Document A/682?, Gcneral Asscm bly, Twcnty-secrynd Scqsion. 
13' Srcuriry Cuuncil rcsotiirions 264 {1969), para. 3 ('-Cui15 upon the Governmçnt 

of South Africa to jmmcdirtely withdruw its administratioi~ froin the territoryu); 
269 f 1969). para. 5 ("Cufls :cpan the Gcivernrnent a l  South Africrr to withdraw i ts  
administration frtim the territory imntediateIy and in any case bcfore 4 October 



and hy the GencraI Assernbly lx, that Sou th Africa withdraw its adininistra- 
lion withoiit delay, and repeated condemnations of thc Govcrnrncnt of South 
Africa for ils refusa[ ru comply with these dernands lJ9, "in defiance of the au- 
thority of the United Naiions-' "" '"in . . . violation of (the) terriroria1 inte- 
grity and internalionaI status" 14' of Narnibia, and '-of thc principles and ohli- 
gations of rhc Charter of the United Nations" Iq2, South Africa has neverthe- 
Iess maintained her illegal presence and administraiion in Namibja, subjccting 
the peuple :tnJ the Territory io a usurptrtion of p i v e r  and control, and fnrcihly 
preventing the United Katioiis frorn discharging its responsibiIiiieç. 
87. (Xinfronted with South Africa's illegal occupalion of rhe Terrilos. of 

Narnibia over which she has no right or lawfu1 authority, the Sccurity Council 
kas addressed i [self on successive occasions to a num ber of basic le@[ conse- 
quences of this usurpation. 

88. Thus. rifler reaiiirming, ijtfer alia. thc international statu5 of Namibia 
"now iindcr direct United Nations responsibility" "', tlie Security Councii 
declareri rhe continued presence of South Africa in lt'amibia to bc i1lcgaI le, 
"con trac); to thc principIa of thc Charter" '15, "an aggressive encroachment on 
the authority of the United Nations" '*, and "a viulaiion of the territorid inte- 
grity and a denial o l  lhe  po1iticaI sovcreignty of tlie people of Narnibia u7", 

89. Thc Sccurity Council furrher decIared in i t s  resoIirtion 276 (1970) that, 
by reason cf the coniinued illegal pmcnce of South Africa in Nümibis, 

". . . al1 acts taken by die Government OF South Africa on IxhaIfof or con- 
ccrninig Narnibia aftcr the termination of the mandate are iIlegal and in- 
valid '=". 

In the sanic rcsolution, the Security CounciI reaflirmed, inrer d u ,  that- 

". . . tiic extension and enforcement of  South Afriwti laws in the territory 
together wi th the continued detentions, trials and subxquent sentencing 
of Nüini bians by the Government o f  South Africa cnnstitute illegaI acts 
and flagrant violations of the rigIits of ihe Narnibians wricerned, the Uni- 

1963"): sec :ils0 Secririty Council raolritioiis 276 (19701, ttiird prearnbular paragraph 
and 283 (1970). fourth preambuIar paragraph. 

''# General Asscmbly rcsolutions 2325 (XXlI) of 16 Decernber 1967, para. 5, 
reads as CriIIours: "Calls upori the Ciovcrninent of South Africa to withdraw from tlie 
Territory of Souih West Africa, unconditionally and without dclay, al1 i ts military 
and policc forces and iis administration. tci relezsc al1 political pristiners and tn 
allow al1 poiitical refugees who are naiivcs OF the Territdiry t o  return to i f ." 

Gcncral ~Zsscmbly resolurii>n 2372 (XXII) of 1 I June 1968, para. 12, reads as fol- 
lows: "Heircuar~s its demand that the Govrrnrnçnt of Snuih Africa withdraw from 
Niimibia, inimcdiatcly and uncotidjtionally, al1 i t s  niilitary and policc forccs and its 
administration." 

13Y Security Council rt.stiluti;ins 264 (1969), para. 6; 263 (L769), para. 2 ;  arid 276 
(19701, para. 1. Gerieral Assernbly rrsolutions 2325 (XXII), para. 3;  2372 (XXll), 
para.5; 2495fXXlV), piira. 2 ;  2517 {XXTV). para. 3 ;  and 2547 (XXlV), pnra. 4. 

''O Sccurity Council reçolution:, 269 (19691, para 2 ,  Generirl Assernbly rrsulutions 
2403 (XXILI), para. 2; aiid 2498 (XXTV). para. 2. 

'O1 General Açscrnbly resolution 2325 (XXTI). para. 4. 
' 4 2  GçnerriI Asscmbly resolution 2517 (XXTV), pnra. 3. 

Security Criuncil resolution 246 (I96F), sei~cnth prearnbular paragraph. 
Securily Council rcsolutions 754 (1969), para. 2; and 276(1970), para. 2. 

"' Securiiy Council resolution 264 (1969), para. 2. 
"' Security Council resoluticin 269 (1969). para. 3. 
1+7 ibid. 
3 4 6  Sccurity Council rcsolution 276 (19701, adopted on 30 Jan. 1970, para. 2. 
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versa1 Dedaration of IIuman Rights and of the international starus of the 
lerritory, now undcr direct United Kations responsibility 149''. 

90. It is thereforc jn thi i  contcxt that thc legai consequences for Srares of the 
continued presence of Soiith Africa in Namibiü have Io he examincd. 

'I'he Halt! al  the Security Council. 

91. 1 t has bccn i i i  tlre <!xercise or its priniüry rcsponsibiIity for the iiiainte- 
nancc of intertiationitl pealx and securiiy, undcr Article 24 of the United Nations 
Charter, thai the Security CounciI has, on successive occasions, considercd the 
quesiion of Naniibia. follr>wing thc rcftiu;al or South Africa tu acknowIedge tthc 
assumption by the Genenil Assenibly of direci responsibility for the Territory. 
Sincx first being scized of T ~ C  qucst i~n  in knunry 1948 'j" ,lie Securiry Courtcil 
has adopled seven resolutions concerning Namibia 15', in cach of whiçh the 
C'riuncil has drawn attention to the direct responsjbility of the Unitcd Nations 
foc Namihia, and has coridcmncd Soulh Africa for ils refusal to camply with 
the pertinent resoluliutiç of tlie Security CounciI and thc Gcncral Assembly IF'. 

In four of thcse resoliitians 153, the Seciirjty CounciI has also caIIed upon or 
rcquesred States to carry riut or rcfrain from spccificd actions. 
97. The fiindamenta1 p ~ m i s e  underlying the obligations of States reçulting 

from thc prwnce  of Soiirh Africa in Kaniibia is the illqality of tliat presence 
since the termination of the Mandatc. Thç decisioi~s taken by the Security Coun- 
cil to recognize and rcaflirrn ttiis Iegal preinise '% have tnade it incurnknt on 
memher Statcs io ticcept 1:his detumination, and tu regulate their actions in a 
mannes. consistent wi th it. 

93. Since the swciTrc rrit:nsures concerniiig Namibia which rhc Securily Loun- 
cil has callcd upon Stütcs ~o tlike l5j resiilt very laqgely from This initial premise, 
it rollows that the obljgatory nature of thc rcI~vant individiial clauses in the 
relevant reso1iitions is in part derived from. as weil as supporicd by the 
illegai charactcr of the Scbuth Africacr presence in Narnibia siiice the tcrmina- 
lion of the Mandate. as df:termined by thc Socurity Council. 
94. Thesb Security CounciI resol~rtions wre  concerned with and were iiitend- 

ed to redress a situation involving a flagrant violation '57 of basic principles 
undcr thc United Nations Charter and general international law, and which had 

"' lhliid.. ruurth prcambclar paragraph. 
15Wuçument S18355, of 24 Jan. 11168: Request by 53 nieiiibcr States for  an ur- 

gent meeting of the Scctrrity Counçil fr>lloiiring the dacision of the S<iulti African 
Governrnent to resumr thr illegasÿi trial of 35 Namibians undcr arbiirary laws ille- 
gally extended to Nutnibia in defiance of Gcncral Asscmbly restilutions; sce also 
Securitv Council rcsolution 245 (19681. 

"' ~ E c u r i t ~  Coirncil resofutioiis 245 119683, 246 ( I Q B R ) ,  264. (1969). 269 (1969), 
276 (1970). 283 (19701 and 284 (1970). 

I S Z  ~ h &  de~aiIçd provisims of t hc Security Council rewliitions concerning 
Narnihia are exatniried elsewhtrr in this staternent, see paras. 86-89, IW, 117-119, 
127 and 128-133. 

l s 3  Security Council resoiurions 246 (1968),269 (196S)),215 (1 970) and 283 ( 1  970). 
15' Sec~irity Coiinci1 raolutions 264 (1969). para. 2; 276 (19701, para. 2:  and 28.1 

( lqf ( l ) ,  second preambuiar paragraph. 
155 Scurity Cnuncil rçsclutic>ns 246 (19681, para. 3 ;  269 (1969), paras. 7 and 8; 

276 (1970), para. 5 ;  and 283 {197C1), paras. 1-8, 1 1 and 13. 
lhid. 

'j' S~curity Counçil resc.lutions 746 (1968). se~,ertt h preanibujar paragraph; 264 
(1769), para. 2 ;  269 (L969), para. 3 ;  and 276 ( 1  970). fourth preambular paragraph. 



been considered by t h e  General Assembly, on repeated occasions, a thrcat to 
intemationa1 peace and securi ty Is, and in respect of which, the Sccurity Coun- 
cil doclared. inter aiin, t h t  "the defiant attitudc of the Cioverii~nent of South 
Africa towards ~ h ç  CounciI's decisions undcrmines the auihorie of the United 
Nalions IïP:'. 

95. That the SecuriIy CounciI was acting in the exercise of its powers as de- 
fined in Arilck 24 of the Unired Nations Charter is evident t'roni the nature of  
the vidatioii cornrnitted by South Africa of her intcrnütiontil obIigations. and 
of the meastires which the Council found Ît necessary to take. hloreovcr, the 
intentiun to create an obligation for States io wmply ivith these mmsures i ç  

cvidcnced b,y the fact t hat, withoui siich a duty, their effeci niay be largcly nu- 
gatory. 
96. Thc powcrs and responsibiliiics conferred upon the Swurity CounciI arc 

çomplernented by a s~c i f i c  ctlrresgondiny obligation on the part of rnernbcr 
States, under Article 25 of the United Nations Charter, "IO acccpt and carry 
out thc deciiians of the Security CounciI in accordance with the present Char- 
t a  l6#". Frotn this, inter alin, is derived the obligatory cfiarcicter of the Security 
Councii's dxisions caIIing upon t hc Government of South Africa to withdraw 
ils administ~atirin Rom Nainibia 16', as well as the CuunciI's decisions cal Iiny Tor 
supporting action by States 16'. Moreover, the CounciI expressly o k r v e d  in its 
resolution or 12 August 1969 that it was: 

"MirdfuI of its responsibility to take newsary action to swure strict 
cornpliance wiih the obIigations entered into by States Mcmbcrs of the 
United Nations under the provisions of Article 25 of the Charter or lihe 
United Nations la3." 

97. There is. in addition, a spccific and supporling obli~ation of memher 
. -- 

158 Gcncral Assemhly resotutions 1899 (XYriIj, para. 6: 2372 {XXIT), para. 1 1 : 
and 2511 (XXIV), third prrambular paragraph. 

1" Srcurity Council resolution 276 (19701, para. 3. 
1" The  records of the San Francisco Conference show tfiat Article 25 of tlie 

Charter of the United Nations applies 10 al1 decisions [if the Security Courtcil. "Tlie 
obligation of the hfcmbcrs to carry riut the dccisions of the Seçurity Cnuncil applics 
cqually to decisions madc under Arriçle 24 and ro dccisioos niade under [lie grant 01 
spacific powcrs"; see statcnicnt by tlie Swrctary-Gcncral. Security Council. Second 
Year, No. 3.91st meeting, pp. 44-45 (with reference to the obligations resullinç from 
the acceptaose by ihe Sccuriry Council of the rcsponsi bility Tor cnsuring the inte- 
grity and independence of thc Frce Territory rif Trieste. sec Security Louncil, Second 
Year, 91 st meeting. p. 60). 

'"' The Sccurity Couticil declarcd that "the defiant attitude of the Crtivernnicnt or 
South Aitica towards the CounciI's dccisions undermines the aulhority of thc 
L'nitcd Nations", see Securitv Criunçil rcsolution 276 (I970), para. 3, and also nuted 
"with grcat concern the continued flagrant refusa1 of the Government of South AFriça 
i o  cornply ~virfi  the <Iccisiom of the Seçurity Council demanding the irnrnedjate 
withdrawal of Soüih Africa from the terrilory", sec Sccurity C~uncit rcsotution 253 
(I970), fourtli prearnbular paragraph; see itlso lettw t o  the Yrcsidcnt of the Sccurity 
Council rri.cirn the rcpresentÿtiva of 49 States (SI9372 and Adds. I and 2), referring. 
inter alia. 10 the failure of South Africa to coniply witii Swurity Council resoluli<ioi 
245 (1958). 246 (1968) and 2 M  f1959) in violation of its obligations iinder Article $5 
of the United Nations Charter: see alsri refercnccs niade by membcrs of the Security 
CounciI to the violation by South Africa <if its obligatioi~s under Arriclc 25 OF the 
Charter (S:PV.1497, p. 7 ;  SiPV.1528, p. 46; SjPY.1528, pp. 43-65; StPV.1528. pp. 
8-10, 12;S!PV.1529, pp. 11,38). 

- 
Sm fofiinote 155 above. 

Ib3 Sccurif y Counci I resolution 269 (1969), third preambular paragrapl~. 



Siatcs sct forth in Article 2 (5 )  of the United Nations Charter which provides 
that: 

"AI1 Memkrs  shall give [lie Uniied Nations every assistance in any 
action it takes in accordance with the p~cscnt Charter, and shail refrain 
[rom giving assistanu: lo any State against which the Cnited Nations i s  
taking preventivc or eiiforceinent action." 

The Illegai Occupation 

98. Ii wi t l be apparent from lhe facts set out in the prcccdiiig sections that the 
i l  legal and foreign occupation of Narnibian ierritory by Soiith Africa possesses 
a ntimber of distincrive cliiracteristics. 

99. Thus, althougti the people and territory under illcgat occupation had not 
previously excrcised their r overeign independence in the form of a recognized 
and separate statehntid, thcir right to self-determination and independencc haù 
ncvcrthclcs~ long been jntcrnat ionally recognizd, and guaranteed as a sacred 
trust of civilization under the respomibility oithe United Nations &ring on lx- 
hallof theorganized inrem:itional conimunity). It was this assumption of intcrna- 
tional responsibility for a ierritory not under the sovcrciçnty of any existing 
State which conferred iipon Narnibia the sutusof an "internatioiial territory IN". 

100. Accordingly, whefi, in the p s t ,  South Africa was authorizd tu be 
Iawfully prcsent in Nami bit1 for the liniired purpose of administering the man- 
dated Territory on behalf cf the international cotniiiutiity, this presence did not 
dei'ive from any inherent right or lawful acqiiisition on lhe part of South Africa 
but was derived solely froni, and çrriclIy limited to a '-mandate", or conditional 
licence or authotity , given by the internationirl community, subject tri stipulated 
condirions and  fQr the purliosc of safeguarding and advancing the fundamental 
rights of the pcoplc and Territory of Namibia. 

101. The continued and illeml occunation of Narnibia bv Soitth Africa 
iherefore çonsisrs es&rt~ia1lY of -a =fusai to vacate the ~ e r r i r o b  Following thc 
cessation of the intcrnliticinal arant or authoritv which cunslituted the sole 
legal basis for  out h Africz. to be presen t in ~arnibia.  
101. A refusa1 tu withdraw from territory, after all Icgaf justification for 

being there is extinguished. constitutes an unlawful seizure of territory to the 
sanie degree as would be the case if ttie occupying State had unlawFully entered 
and scized thc territory wiehout prc~iously having heen lawfully present. 

103. Morwver, the illegil assumption hy South Africa of tht prerogatives of 
governmtnt over the peopl: and Territory of Namibis has included the furcible 
imposition of cxcireçutive, 1ei:isIativc and judiciaI autliority, by means, it~rer dia, 
of the full coercive porvers of police and military forces Ib5. ï h i s  presence has 
thus b e n  brought about m d  stistained hy the illcgul use of f o r e  against a 
people and territory ovcr vhom South Africa has no IawfuI jurisdiction. 

1 W. Since the party dir.:ctty itiured hy this violation of international legal 
obIigations is noi, a i  this lime, an independent sovcreign State, but rathm an 
internalional territory uniier thc responsibility of the United Nations, t h e -  
rcrncdics which arc nurmally availabIe to States in ~espoct of such violations 
barre had to be sought in rhis case directly by or ihrough rhe United Nations. 
.- . . 

'"' fniernurionai Stlrlus oj ' Snurli Wesr A frica, Adi.i.r#ry Opininn, i. C.J. Repons 
W50, pp. 128 rr s p q .  Sce also, inrer aria, Cicncral Assembly resolution 2145 (XXI), 
para. 2; Srcurily Couilci t res3lutions 246 {1968), seventh prearnbutar paragraph, 276 
(1970), fourth preambular paragraph, and 283 (1970), f ifth preambular pgragraph. 

IbT See, inter aiia, reports circd in footn<ite 1 16 above. 
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terniinated, the Territory of Kamibia thereupon çamc undcr the direct respon- 
sibility of t h  Uninjd Nations. This was expressly re-afirmed li5 by the Security 
Council, which also rwogni~ed "' and repeatedly TG-üffirrned '" that the 
'-Genaral P,sserrrbIy assuma! direct rcsponsibiIity for the içrritory until its 
independence". 

1 14. Foi the purpose of discharginy ihis ~sponsibility t hc General Assembly 
entrusted the nmssary puwers and functions to the United Yations Council 
for Narnibia lï"~vhich remains reponsible 10 the General Asseinhly and 
which, ijrtcr aiin, was to p r m c d  to the Tcrritary to take over the administra- 
tion 18? However, by rcfusing to p r m i t  the CounciI to entcr Namibia or to 
mogni7z the Qouncil's aüthorily, and by forcibly rctaining n'amibia rvithin jts 
own çxcIusivc occupation, South Africa haq thereby prevented the Council 
(and the GeneraI Assem bly), froii~ exercising effective cvntrol ar administrarive 
reçponsibility within Narnibia, with the rcsult that the Couneil has thus far 
bccn obtigctl to basc itsclf tcmporarily outside Nanlihia and Io Iimit ifs acrivities 
accosdingly la'. The U tiited Nations Council for Namibia \vas, haivever, 
requwted by the tieneral Assembly on scvcraI subsequenf occasions to dis- 
chargc "by cvcry üvailnble means" the responsi hjliries and funetions cntrusted 
to i t  M2. 

1 15. Slatts are lherefore conkonted with the sirnultaneou.; existence of an 
illcgal rkginic within thc Territory, and at the same tirne a lawft~l authority 
which. al thciugh tc~nporrtrily outside the Territory, is the vnly authority sincc 
the termination of the Mandale legally ernpowcred to rcprcscnt and adiiiinister 
Nürnibia pcnding the aitainment of irs independence. 

I 16. An  immediate conseyuencc for Statcs iu thüt any legal relation, of any 
kind, with or involving Namibia can only be entered into or maintained through 
the suIç aiiihurity lcgaily responsihle for the administration or Namibia, 
narnely the United Nations Council fur Namibia, acting on bchaif of thc 
General Assenibly. ConverscIy, any relation purporting to be with or to involve 
'laniibia, rvhich has heen enrered into or inaintained through the Govemment 
of South Africa or the illegal South Africün administration in Namibia since 
the termination of the Mandate, is void and ivithout legzl eflect. 

Diplumatic, ConsuIar and Other Relations 

117. One of the consequences or thc illegality of the Soiith African prcsence 

lis Sccurit y Council resolution 245 (1968), 1st preamhukar paragraph. 
li"wurii y Couocil rcst?lutjon 264 ( 1  969). para. I . 

Swurii y CounciI rcsolurions 246 ( 1968). 2nd preambular paragraph. 264 (1969}, 
2nd preanibiliar paragraph, 276 ( 1970). 2nd preambular paragraph. and 183 ( 1970). 
2nd prertnibiilar paragaph. 

Gener:iI Asser:rbly resolution 2248 (S-Y) (rhc Council was re-namcd by Gtnçral 
Asstmhly reiolution 2372 (XXIT), para. 3). 
"' Gmçr:tl Asscmbly rcsolution 2248 (5-V), Part TI, para. 2. 
"' Ihid., l'art IV, para. 3. 

In expiLessing i ts concern reearding tlie contiiiued rcfusal of 11ie tiovernrnent or 
South Africcr to crimply wirh itr obligations to thc Cnitcd Nations. thc General As- 
sembIy obscrvcd, inrrr d i r i ,  that lhis wa=, "n-iaking i l  impossiblc for the Uniled 
Natiuns C<iitncil for Soilth West Africa i c i  perftirrti effeciively the functions that 
were enrrust0:rl io it by fhc Generat Asremhly", and constiluted a -'flagranr dcfiancc 
of tlie iiuthririty of the United Natittns", see General Asse~nbly rewIution 2372 
(XXII), 5th preambutar paragraph. 

IR: Cieiieoil Aaembty rcsolutioos 2325 (XXII), para. 7, 2403 (XXIII), paru. 6, 
and 2517 (XXIV).  para. 6 .  
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At the same time, the Ykcurity Council rcqucstcd thc krctary-GcncraI to 
undertake a similar stud!r and review of inuItilateral treaties lq2. 

"Deallngs" and ~3mmercia1, Invtytmeat and Tourist Activities 

128. The Security CoitnciI also mlled upon al1 States "to refrain from dl 
deaIings with the Goverriment of South Africa purportiny to act on behalf of 
the territory of Namibia 19~" and further called upon "al1 States, pmicularly 
those which have econoinic and other interests in Namibia, to refrain from 
any dealings witti the tiovernment of South Africa whiçh arc inconsistent with" 
the iIlegality of thc con~inued presence of the South African authorities in 
Namibia. or rvith the resdting iIlegaIity and invalidity OC a11 acts taken by the 
Government of South Arrica on beltaIf af or concerning Namibia aftcr the 
termination of the Mandaie lg4. 

129. The exclusion by 1 he Security CounciI of "any reIarions" 19j (diplornatic, 
consuiar or otherwisc) as weIl as "any deaIing" '% with the Govcrnnicnt of 
South Africa piirporting to -act on bchalï of Namibia, represents so widc a 
prohihirion that for sri long iis South Africa maintains her illem[ presence 
and administration in tht: 'Territory, it wouId appear not to lx open to States 
to enter. or lise. or carry OB any activity in thc Tcrritory, or  to tradc or associate 
with it. 

130. I'ursuant to the:e general providons, the Security Council further 
calleci iipon ali SIates- 

". . . to ensuie thar companies ;uid other commercial and industriai 
enterprises owned by, or undcr dirwt cuntrul of thc State, cease al1 deaIings 
with rcspcct to cunimercia1 or indusrria[ enterprises or concessions in 
Namibia 1"':' 

and 

". . . to ensure that companies and other commercial enterpris# owned 
by the State or under direct mntrol of thc.Statt ccase ciII further investment 
activitics including cmcessions in Namibia '95". 

1 3  1. These requiremen ts, which were aiready implicit in the generaI provi- 
sions calIing on States to refrain froni any dmiings, rncike explicit the particular 
neccssity for thc cessirtiori uf the activities mentioned. 

132. Wit h regard to t h s  acts of private individuals and mrpnrate bodics no1 
under direct governtnent control, the Sccurity Council caIIed upon al1 States- 

". . . to withhold from their national3 or companies of their nationaIily 
not under direct gon:rnment contrciI, government loans, c d i t  guarantees 
and rither forms offinancia1 support lhat would be used to faciIi~9tc trade 
or  coiiimerce with Namibia lgq"; 

and 

192 Ihid., para. 9. 
IyJ Security Council resr~iütion 269 (1969), para. 7. 
l* Security Courtcil rescnIution 276 {1970), para. 5. 
'qs Sccurify Courtcil rcscilution 283 (1971)), para. 1 .  
'% Sec footnotcs 193 a n i  1 W above. 
19' Sccu~ity Cvuncil rescnlurion 283 (19701, para. 4. 
3g* Ibiri., pura. 6. 
'99  Security Council rexilution 283 (19701, para. 5. 
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. - .  ": . . to discouragc thcir-nationaIs or companies of heir naiionality. not 
under direct govcrnmentrtI control from invcsting or obtaining concessions 
in Karnibia, and to this end wilhhold protection of such investitient against 
claimi of a future lawfui governmenr of Namibia ?"O". . 

133. The Secusity Councit also called upun al1 Statcs "to discourage the 
ptcirnotion of tourism and emigratio? Io Namibia '@i'', 

m .  

134. If has been noted thai thc rncasures prescribed by rhe Securitj ~ounci1 
consist for tlie rnost part of consequences which flow naiurally or automaiicaIly 
from-thc iIIegality of the presence OC South Africa in Namibia, and the under- 
lying obligaiions of States un der thc United Nations Charter, and @ furtherance 
of the still iindischargcd internationa1,trusi on ,bchalf of thc pcoplc pnd terri: 
tory i if bI~,mibia, for, which mernber-States reniain wllectively resp8nsibIe. , 

. 135. For il rvyuld clcarlq- k ineohsiitent wirh this triist for any State fo 
lend support, either directly or indircctly, to any ilIegaI usuryier OF authority 
in Namibia,, rvhwk, usurpation was denying o r  detaying ihe ecercise by the 
people of, K-arnibia'of their rights ençhri~ed in the United Xations Charter: 
MoreOver: since, iti the ~prescnt case, the usurpation of aiithority by Sourh 
Africa is in direct opposition to ihe acliondccidcd upon by the Unitcd Nations 
in thc cxcrcise of  i ts responsi biiity for Naniibia, and is forcibly preventing the 
execution of' decisions takcn both by the Security Coiincil and by the GeneraI 
Assembly 'O". it is therefore-iiat open to rrny rnemhr Statc to rccugnize or dwl 
with this ,usurper in any "matfer conccrning the in ternationai Territory of 
Namibia. .,. 

136. IL is üt the same tiinea specific duty of nicnibcr Statcs undcr Articlc 2 ( 5 )  
of thc Unitrd Nations C:tiarler "to givc the United Nations every assistance 
in any action it takes in accordance wit h the . . . Charter" *-'. 
137. It folIows that no member State should pcmit any action to be taken 

engaging ifs international respansibility which would iniply recognition of the 
authority illegaIfy nssertcd by South Afrjca over Narnibia. or would otherivise 
irnvde the efforts of the United 'lalions tu fulfil its rcsponsibilities i n  regard 
to the Terniory. 

138. The exclusio~ of tradt: as wcll as other relations and deaIings with fhc 
iIIega1 régime in Narnibia has heeii noted above. To this shciuld be adrled that 
al1 trade and transactions and communications wi th Nami bia, o r  conmrning 
goods or materials originaiing in Naniihia, should likewise kexcluded by thc 
same princijite in so pdr as these activiiicu: invoIvc any liccnm, rcgutation or 
taxalion, vr titlc or interest, deriving from or owing to tlie illegaI régime since 
the termination of the Mandate. 
139. AIso exdudcd should be al1 econornic. scicntific, military, adminisi rative, 

profcssional or ather activities involving the w-operation or participation, 
with other States, of thc Governmenr of' South Africa and iinplying recognition 
o f  the ilIegal aiithority asserted by ihe lattcr ovcr Yaniibia. 

I40. 11 iiIso follows that SIares are prcctuded from recogniring any piirported 
-- 

zoo ibid., para. 7. - .  
ZU' Ibid., para. 11. 
'"' Securit y Council resolutions 245 (19681, 246 (19681, 21i4 (19b3), 269 (1969). 

276 (1970) aiid 283 (1970); tieneral Assembly rcsolutions 2145 (XXl), 2248 (S-h'). 
et seq. 

203 Scc al50 para. 97 abvvc. 





tion cannat viiIidIy create or abotish or change any rights, pnwcrs, intcrcsts or 
obligations properly belonging wi thin h'amibian jurisdiction. or have any IegaI 
effect. 

146. It will kx the pr~rogative of the future Legisiative Assernbly of Namibia 
(eIected by the inhabitanw: of [he Terrilory on the basis of universal adult 
suffrage) "'; to decide whether, and to what extcnt, to rccogni7e or validate 
any act undertaken under void laws during the illegaf South AfrÎun prcsenm, 
or to grant retroactive validation to any such Iaw having an otherwise acceptabIe 
content However, pending rhe estabIishmcnt of thc future territorial Iaw 
and constitution of Namibia, no pubIic or private acts may bc aIIowod to 
prejudice or prejudge in any way the exercise by the future Namibian authority 
OF its wvereign righrs, and na right rit- obligation can be created againsi the 
present or fulure lawful administration o l  Nainibia, by virtuc of any act or 
claiin or relationship or thing brought into existence under present ly void 
l aws. 

147. KeFerenccs to valid Namibian Iüws a i  ihis tirne may comprise fhox 
which were IiiwfuIly enacted while the Mandate was in force and are not 
repugnant to the [errtis or the Mandate and the United Nations Charter, subject 
10, and suliplernented hy such laws, decrea or adrninistratiw regulations as 
niay bc promulgated by the United Nations Council for Niitnibia under 
specific powers conferrcd upon the latter by the GeneraI Asseinbly ?O? How- 
cver. pending the institutinfi nf a IawfuI judiciary and law enforcement agency 
in Namibiii , the nieans of securing the  valid and effective applicülion of current 
law remains unavoidably limite& 

148. At the same time, the judicial and law enforccmcn t organs maintained 
by South X f r i u  in or for Narnibia or purporting to exerciw juridiction in 
Nnniibia, ;ifter the termination of rhc Mandate, have no legal authority ur 
jurisdiction over any matter which properly belongs within Nanii bian jurisdic- 
tion. It  follows thai a11 acts of such judicial bodies relating to Nainibiit, or to 
persons or propcrty or Iand in Namibia, iindertaken afrer rhc termination of 
the Mandate are void and wi thout legd effoct 249, unless subscquenrty vaIidated 
by lawful proccss. Meanwhilc, ii is incurnbent upon States and iheir judicial 
organs not to enforce. acknowlcdge or otherwisc take coynizancc of any such 
void judicial acts. 

149. For thc purposc of cxsrnininy the legal consequences for States of the 
cont inued presence of South Africa in Namibia, this siaiement has sottght 
ta identify only thow aspect5 of the South African pi-cscncc fram which the 
principal 1r:gial conscquences for States ensue. 

1 50. It 11as accordingIy k e n  showii, ititer alin, that Namibia kas k e n  and 
rcmains ar: infernational territory with an international status, being a respon- 
- 

Sub-Icgislaf ion, ProcIarnations, Ordinanres of the Territorial Legislative Assernbly, 
Iocal sub-lt:g~slaii<in and prvçlamaticins, and nmendments to suc11 enactments. A 
Iist giving i:xnrnples of Açls or the St~ult i  Alrican Parliament purporting to apply 
to Namibis., and enacted, o r  purpcirtedly extended to Namibia aftei Ociober 1966, 
is attached to this staternetit as Atinex "B". 

'Ob GeneraI Asrembly rcsolution 2248 (S-Y), Part rI ,  para. 1 ( h  j .  
2N 7. F.eport of the United Natiom Council for Naniibia, Generul Asscmbly 

Oficinl XECOTCLF. 25th Session. Supplement No. 24, A/8024. para. 97, pp. 26-27. 
zm Generat Assernbly rewlution 2248 (S-V), Part i1, para. 1 (b).  

Swulity Corincil resoIution 276 (1970), operative para. 2. 
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Annex B 

A m s  tir; THE SOUI FI AFHLCAN PARLIAMENT PURI'OKI-ING TO APPLY TO h'auin~n, 
AND ENACTED. OR ~URPORTT:DI.Y EXTESDED 10 NA~IIDIA A F l l K  ~ C F O B E R  1966 

Adiirinistration of Estate.; Act, No. 66 of 1965. Sec. 108A (iiddd by AC\ No. 
54 of 1970, sec. 10) provjdes rhat the Act applies to South West Afnca and to 
the Eastcrn Caprivi Zivfcl, bu[ that in the Rehoboth Gebiet it does not apply 
to persons to whom l'roc. No. 36 of 1941 (South Wcst Africa) applies. 

Agcd Pei-sons Act, No. 81 of 1967. Sec. 16 (1)  of Pension I.aiv5 An~endrnenl Act, 
No. 79 of 1968, authorizcu: thç State Presidcnt, by proclamation in the Gn- 
zelle, to declare the A g d  Persons Act to be applicable to South Wesl Africa 
"in respect of natives" . . . "in so far as those provisions rcIate to Bantu or 
Bantu pcrsons". Thc /ICI was applied by Pruc. NO. R. 293 of 1968, Soirth 
West Africa Gaz. Extra., 18 Nov. 1958. 

AgricultiiraI Credit Act, Wo. 28 of 1956. h. 1 (as amended by Act Ko. 66 uf 
1970, scc. 1 )  includcs itic foIIowing definitions : 

"'State' in theapplicition of this Act in the territory. means the Adminis- 
tration of the territory . . ." and 
'"tcrritory' mcans th: territory of South Wcst Africa." 

The long title of Act No. 66 of 1970 reads in part, "To apply tlie Agricut- 
rural Credir Acr, 1966, to the  territory or South West Africa . . .". 

ApostoIic Faith Mission of South Africa (Private) Act, No. 74 of 1961. Scc. 8A 
(added by Act No. 4 of 1970) makes the Act applicabIe to Soulh West Afrim 
and Easlern Caprivi Zipfel. 

Architects' Act, No. 35 of 1970. Scc. 35 rnakes thc Act and arncndments appli- 
cable to South West Ar'riw. 

A r m e n t s  Devclopment and Production Act, No. 57 of 1968. Soc. 1 (ix) 
defines the RepubIic to incIudc South West Africa. 

Arms and Aminunition Act. No. 75 of 1969. S e c .  41 applies Act to South West 
Africa and Eastern Caprivi Zipfel. 

Assessmenr of Damages Act, No. 9 of 1969, Sec. 2 applies Act and amendmenfs 
t o  South West Africa and Eastern Caprivi Zipfel. 

Atomic Energy Act, No. 90 of 1867. Sec. 36 applics the Act t o  the "territory", 
which is defined hy Sa. 1 (1) (x i j )  to include Eastcrn Caprivi ZipfeI. 

Attorneys, Kotariçs and Conveyancers Admisqion Act. No. 23 of 1934. Sec. 
35A ( 1 )  (üdded by Act No. 93 of 1970, sec. 16) applies Act and amendmenis 
t o  South Wmt Africa and Eastcrn Caprivi Zipfcl. SK. 2 (amended by Act 
No. 93 of 1970, sec. 1) defines "law sodety" to incIudc the Lawr Society 
South West Africa; "province" and "Rcpublic" to inciudc South West 
Africa; and "territory" to mcan South West Africa. 

Bantu Anairs Act, No. 55 of i 959, sem. 2, 3, and 4, and regulations issued under 
sec. 15 (1) (a). Sec. 16A (added by Third Bantu Laws Amendment Act, 
No. 49 of 1970, sec. 6) so pmvidcs. 

Bantu Education Act, Nc. 47 of 1953. Sw. 1 Star (added by Act No. 44 of 1970, 
stv. 5 )  rnakes the Act artd amendrnents thcrcto applicable to Namibia and the 
Eastern Cnprivi Zipfel. 

Bantu Special Education Act, No. 24 of 1964. Sec. 22A (added by Act go. 44 
OF 1970, SLY. 7) rnakes ihe Act and amcndrncnts thereto applicable to South 
Wcst Africa and Eastern Caprivi Zipfel. 





Disability Grants Act, No. 27 of 1968, Sec. 15 (1) of the Pension Laws Amend- 
ment Act, Ka. 79 of 1963, applies, ss to the Aged Petsons (q.v.). Act applied 
by Proc. No. K293 of I958. 

Finance Act, No. 75 of 1970. Soc. 1 onIy, wIiich provides for remission of 
capital and intercst owitrg by hiagistrate of Rehotiorh District and the utiIi- 
ration thcreuf. 

Formalities in Coniracts of Sale of Land Act, Np. 71 of 1969. Sec. 3 makes Act 
applicable ra Sourti Wr!,t Africa. 

Formalitics in reswt of Lerises of I.and Act, No. 18 of 1969. Sec. 2 applies the 
Aci to South Wcst Afric:s. 

General Law Amendrneiit Act, No. 7 h of 1962, sec. 21 (the '-Sabotage Act''), 
n~adeappIicabte to South West ATrica and Easiern Caprivi Zipfel by sec. 7(a;,  
added by Act No. 62 or 1966, soc. 19. (Note that the effective date of Act 
No. 62 of 1866 aras 1 November 1x6, i.c., afler the adoption of rcs. 2145.) 

GeneraI Law Ainendmcni Act, No. 102 of 1967, sec. 22 only, "Supply and 
acquisition of Iiquor to and by Natives in South West Africa". 

fienerai Law Amendrrtenl Act. No. IO1 of 19159, sec. 29 (prevcnting disclosure 
in court of widen~u: which is certified by a Minister as "prejudjciaI to ihe 
interests of the State o i  pubIic sccurity") niade appIicable to South West 
Africa by sub-seclion (3). 

General Law Arriendment Act, No. 17 of 1971). Sec. 7 oiily. which amends the 
Svuth West Afi-ica Cbristitution Act, No. 39 of 1968, by inserting a new 
section 31A therein. 

General Laiv Furthcr Amendnlcnr Act, No. 97, of 1970, sec. 14 only (the section 
amcndç sectioii 201 of ttie Criminal Proccdc~m Ordinanw, fio. 34 of 1963, of 
South Wcst Africa). 

Hire-Piirchase Act, No. 36 of 1942. Sec. 20A (addcd by Act No. 79 of 1970, 
sec. 2) provides t hat the Act and al1 amendnienls apply to South West Africa 
alid Eastern Caprivi Zipfel. 

Kuman Scienses Hesearch Act, No, 23 of 1968. Soc. 16 rrinkes Act üpplirablc 
to South West Afriça. Sec. I defines "Sfatc" to inchde South West Africa. 

rdentity Doc~~rnents in So?ith Wcsl Africa Act, No. 37 of 1970. 
Incorne Tax Act, No. 58 of 1962. k. I I IA, added by Acl Ko. 89 of 1964, W. 
40, provides lhaf the principal Act and amcndinents appIy to South West 
Africa. Note thar sec. 109 crnpuwers the South African Financc Ministei t0 
enter into an agreernerit with the Adminisrrator of South Wesl Africa rc- 
garding prcvenlion of d3iibIe taxation. 

11icoine'Fax Act, No. 89 OF 1969, soc. 55, providcs that it êpplies to South tirest 
Africa. 

Incorne Tax Act, No. 52 -sf 1970. Sec. 30 rnükes the Act applicable ta South 
West Africa. 

lndecent ar Ohscicene Ptiot4,graphic Maiter Act, No. 37 of 1967. Sec 4A (added 
by Act Nu. 101 of 1969, sec. 26) inakes Act and al1 amendments applicabl~ to 
South West Africa and Eüsfçrn Caprivi Zipfd. 

Insurance Act, No. 27 of 1943. Sec. 17qüar (addcd by Act No. 39 of 1969, sec. 
2A ( 1 ) )  provides that th*: Act and amendrncnts shah apply to South Wcst Afri- 
ca and Eastern Caprivi Zipfcl. Sec. 24 (2) provides that scc. 24 (1 )  shall bc 
deemed tn have conie iiito effect as of the conirncncetneilt date of the prin- 
cipal Act. 

Jusrices of the Peace and Conirnisuioners of oaths Act, No. 16 of 1963. SN. 1 1.4 
(added hy Act No. 55 of  1470, sec. 2) applis  thc Act to South West Africa. 

Land Bank Act. No. 13 of 1944. Sec. 7 ( 1 )  is amended by Act No. 31 of 196% 
sec. 5 (c), (4, by adrling a dtfinitioti of "Republic-' which includts the 
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Tercitory. The 1969 Act spccjficalIy repeals existing ordinances and pro- 
çlamütioiis relüting to the territorid Land Bank and rnergcs it into the South 
African Land Bank. 

Land Survcy Act, No. 9 of 1927. Sec. 49.4 (added by Act No. 64 of 1970, sec. 10) 
makes Act and aniendments apply to South Wcst Africa and Eastern Caprivi 
ZipfeI. Scc. 1 (as amended by Act No. 64 of 1970, sec. Y Id), ( e j ,  (f)) adds 
definitiorts of "province", -'Yepublic", and "South Afriça": eüch "include~" 
the territxy or Soutii Weçl Africa. 

Land Survcyors' Registirtioii Act, No. 65 of 1970. Sec. I (as amended by Act 
No. 65 of 1970, sec. { b j )  defines "Republic" and "South Alricü" cach to 
"incliide" the ierritory of South Wcst Africa. Note the long titlc of Act No. 
65 of 19N is "to apply the Land Surveyors' Registra [ion Act, 1950, ta the 
territory of Saurh West Africa . . .". 

Land Tenui-e Aci, No. 32 of 19GG. Sec. IOA [added by Act No. 67 of 1970, sec. 6 )  
makes the Acr and amendmeiits, except sec. 5, appIy in ihe tcrritory. Sec. 1 
(as amenlfed by Act No. 67 of 1970, WC. 1) detines rhc territory to mean South 
West Aftica. 

Limitation and Disclaimer of Finance Charges Act, No. 73 of 1968, Sec. 19 (1 )  
applies the Act to South \Vesr Africa and Easiern Caprivi ZipfcI. 

Limitation 3f kgal Procccdings (fiovincial and Local Autharitia) Act, No. 94 
of 1970. :Sec. 7 providcs that the Act and amendments appl y io South West 
Africa ar d Eastern Caprivi ZipfeI. 

Magistrat=-' Court Act, No. 32 of 1944. Scc. 115A (1) (added hy Act No. 53 of 
1970, sec. 21) provides that the Act applies to South W a i  .4frica and the 
Eastern Caprivi Zipfel. 

Maintenmm Act, No. 23 of 1963. Sec. 1 hA added by Act No. 39 of 1970, sec. 4, 
makes A.3 applicable to Namibia and the Easkrn Caprivi Zipfel. Sec. 1 is 
amended by Act No. 39 of 1970, sec. 1, by adding a definition or "Republic" 
which ini:ludcs '-the ierritory" and a definition of the territory ("means..  . 
South West Africa"). 

Marketable Securities Fa Act, No. 32 of 1948. Sec. 1 1 (added by RcvcnueLaws 
Arncndmcnt Act, No. IO3 of 1969, sec. 4) provides thai Ihe Act and an~end- 
mcnts thi:reto made tifter 1 Octobcr 1969 shaII apply to South WCSL Africa 
after 1 October 1969. 

Marketing Act, No. 59 of 1968. Seclion 99 niakes the Act applicable to Kami bia 
in so Far as karakul pI l s  are conccrncd. 

Marrias  Act, No. 25 uf 1961. Scc. 39.4 ( 1 )  (added by Act No. 5 1 of 1970. sfc. 
(1)) applics the Act io South West Africa and Eastern Caprivi Zipfel. 

Matrinionial Cifuses Jurisdiciion Act. No. 22 of 1939. Soc. 7rer Isubslituted by 
Act No. :IO of 1968, scc. 27 (1)) mzkes the Act and al1 arnend~nents appIicabIc 
tu South West Africa and the EasIern Caprivi Zipfel. 

Medical Çclienies Act, No. 32 uf 1967. Scc. 45 applies Act to South West AFrica 
and Eastern Caprivi ZipfcI. 

Members of Statutory Bodieq Pension Act, No. 94 of 1969. Sec. 7 provides that 
"This Act and any arnendment thercof shall. so far su i s  ncccssary for the 
cfïective application rhcreof, apply also in the territory". "Çec: 1 {xii) provides 
that 'the territory' means the territory of South West Africa, tncluding that 
part or the .said territory known as thc Eastcrn Caprivi Zipfcl . . .." 

Mcrchandi~e Marks Act, No. 17 of 1941. Sec. 21 bis (added by Act No. 39 of 
1952, sec. 3, and substituted by Act No. 55 of 1967, sec. 3)  provides thüt rhe 
Act and iimendmenis shalI apply to South Wcst Pifricü and Eastern Caprivi 
ZipfeI. 
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thc Act and amendmenti; applicable to South West Afrim and Easterii Ca- 
privi ZipSel. 

Railways a i d  Harbuurs Amendment Act, No. 23 of 1967. Sec. IO iipplics i t  to 
Suth  West Africa. RaiIways and Harboiirs Amendment Act, No. 8 of 1968. 
kc. 9 applies it LO SWA. Rüilways and Harbours Second Amendment Act, 
No. BO of 1968. Sec. 10 appIies it  to SWA. RuiIwtiys and Harbours Amend- 
nient Act, No. 32 of 1969. Sec. 8 applies it 10 SWA. Kailways and Harboirrs 
Sucond Amcndmcnt Act, Ko. 41 of 1969. Sec. 13 applies i l  to SWA. 

RaiIways and Harbours Acts Amendmenis Act, No. 57 of 1970. Sec. 6 prnvides 
that the Act and amendments to it apply to South West Africa. 

Reciprwal EnTorcemcnt of Maintenance Orders Act, No. 80 of 1963. Stx. 1 
amended by Act No. 40 of 1970, sec. 1, Io add dcfinitions of "IiepuhIic" 
(includes rhe terrirory) and "territory" (means South West Africa}. Sec. 10A 
addçd by Act No. 40 of 1970, sec. 5, makes Act and amendments thercto 
applicabIe to Namibia and Eastern Caprivi Zipfcl. 

Iiehoboth Inve%imenr and Devclopmcnt Act, No. 84 of 1969. 
Souih African Mcdical Research Council Act, No. 19 or 1969, sec. 25 provides 

that the Act and aniendtnents shaI1 apply io South Wcst Africa. 
South West Africa Alkirs Act, No. 25 of 1969. 
South Wcst Africa Constitution Act, No. 39 o l  1468. 
South West Africa Constitution Amcndmcnt Act. No. 1 3  of 1970. 
Starnp Duties Act, No. 77 of 1968. Sec. 37A (added by Act No. 103 of 1969, 

suc. 22) pi-ovides that the Act shall apply to South West Africa after I Octobcr 
1969 and that an~cndrncnis madc iifier that date shall apply to South Wmt 
Africa 1 hereafter. 

Slatc Attorney Act, No.  56 of 1957. The State Attorney Amendmenr Act, No. 7 
of 1966 {effective 3 January 1867), scc. 6, mükcs the principal Act and aII 
amendments appIicabIe to South West Africa and Eastern Caprivi Ziprel. 

Statistics Act, No. 73 of 1957. Sec. 16A Il) (added by Act No. 41 of 1968. sec. 4) 
makes the Act and amcndnients apply io South West Africa and Eastern 
Caprivi Zipfe l .  

Subdivision of AgricuI tirraI Land Acl, No. 70 of 1870. Sec. 14 appIies Act and 
arnendmenls to South Wcst Africa. 

Terrorism Act, No. 83 of 1967. Sec. 9 (2) upplics the Act to South Wcst Afnu 
and Eastern Caprivi Zipfcl. 

Training Cenlrm for CoIotircd Cadets Act, No. 45 of 1967. S v .  31 provides 
that the Statc President may extend this Act to South West Arrrica, including 
the Easiern Caprivi Zipfel. 1 have m n  no evidence that he kas done so. 

'I'ransfer Duty Act, No. 40 of 1949. Sec. 21A (added by Revenue h w s  Amend- 
ment Act, No. 103 of 1969, swi. 9) applieç the Act and amçndmentv made 
afrcr I Ocraher 1969 to South W a t  Africa as and after 1 October 1969. 

Wrir I'ensiotis Act, No. 82 of 1967. Sec. 1 define "the liepublic" or "the Union'' 
to inciudc the territory of South West Africa. 

Watcr Act, NO. 54 of 1956. Sec. 180 I I )  (substituted by Ac1 No. 77 of 1969, 
sec. 13) pr-ovidcs that the State l'residen t niay, by proclamation in ihe Gazette, 
apply al! or any of the provisions of the Act to South West Africa or any 
part thereof. 

Weights ancl Measurm Act, No. 1 3 of 1958. Sec. 49A (üddcd by Act No. 55 of 
1969, sec. 14) makes the Act and aiiiendiiients applicable to South West 
Africa and Eastern Caprivi Zipfcl. 

Wool Aci. No. 59 of 1967. See sec. I (definition of Kepublic includes South 
West Africa). 
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Namibia after the termination of the Mandate are illegal and invalid, and 
by which the Sccurity Council took zdditional dccisions with a view to the 
eRective implcmentation of the reIevant rcsolutions of thc Couricil. 

X. Prmeedings leading to Security Launcil resolution 283 (1970) by 
which tlre Security Council, reaffirmiiig and rccalting earIier rcsolutions, 
requejled States to terrain from any relations wi th 3011th A f r i ~  irnplying 
recog:~ition of the authoiity of t he  South African Governnient uvcr Nami- 
b ? ~  arid by which it calted upon afI States io takc appmpriatc merisures in 
regard to diploniatic and consular reIations, wrnrnercial and industrial 
enterltrises and concessions, and initiated action concerniiig inicrnaiianal 
treütits which until the termination of ihc Mandate were applicable to 
Nami bia. 

Xi. Prmeedings Ieiiding to Sccurity C:ounciI resolrrtion 184 (1970) by 
which tlie Swurity Ciiuncil rcquested an advisory opinion from the Inier- 
nariorial Court of Justicc. - 

XII. The review is concIudcd by a suynlary. 
.. ' , I ' 

1 

1. PKU~:EF~INGS OF TtiE GENEKAL ASSEMALY WHI<:tl ~ , E D  TO THE ADOPTION 
OF RESOI.UTIDN 2145 (XXI) 

Considernfian of ihe Qu~stion of Soiirh Wesr Ajrica us u ,Watrer of P~iority 

3. 'The repre.rentarives of 35 African States, in a Iettcr dated 3 August 1966 
addreswd to the Secrctary-Generril, proposed that the question of Soùth. West 
Aliica bc imnsidercd as a rnatlcr of prinrity at the Tiventy-lirst Session of lhe 
GcneraL A ~ ~ m b l y  (Dossier item 151 ; A(6380). 

4. The question was included on tlie agcnda of the Twenri-firsr h i o n  as 
itcrn 65. The GeiieraI Asscrnhly decided to consider thc item as a inifter of 
priority direcrly in plcnary niixtings. 

5. The item was discussed betwoen 23 Seprçrnbcr and 27 October 1966, at tlie 
1414ti-1, 14:17th, 1419th: 1425th, 1427th, 1429tl1, 1431~1, 1433rd; 1439th, 1448rh, 
1449th, 14.jlst, 1453rd and 1454th meetings of rhe Gcneral Assembly (Dossier 
items 133 io 146). . - 

5. The Chmeral tlsserrtbly at its 1454th nieeting on 27 Octobcr '1966 adopted 
resolution ,2145 {XXI) un the Question of South Wesr Africa (Dossier ikm 162). 

Dor~mrnis hcfore the Geiierof Assctnbfv in connectio~i wiih rhe ;lent 

7. The <;erieral Assembly, in connectiog with the item onC!he question of 
South !Ver;: Africa, tiad hiore  ir, in addition to the draft rm1utions and amend- 
menrs mcntioned below, the Rcport of the Speciat Cornmittee un rhc Situation 
with regard to the ImpIementation of the Ueclaration on the Cirantinç of 
Independtiicc to Colunial Coiintries and I'eoples, and the Heport of the Spwial 
Coinmittoc's SubCommitree un South West Africa {Dossier item 125 ; Ai63001 
Kev. 1). 

8. Chap,!er IV of the rcport o f  the Special Coiiimittec dcaIt with thequestion 
of Sou th West Africa. *The Rçport of the Sub-Cornmittee oti Sguth Wcst Africa 
formcd an appcndix to Chapter I V  of thc I+epart of.the Spocial Cornmittee 
(Dossier ili:rn 125; A16300/Rev. 1, pp. 297-299). , , - 

9. The F.cprirt of the Suh-Cornmittee an Souih West ~ f r &  contained, in ils 
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paragraph 32, a =ries of rocomrrietidations of tkar Sub-Cornmittee as to the 
course of action which should be adopted with respect to South West Afriw. 
The Sub-Cornrriittee recorrimended, in paragraph 31 (cl (iii), that the United 
Natioiis should decide to exercisc thc right of reversion of the Mandate to itseIf; 
and in paragaph 32 (cl (iv), the Sub-Committw recommended that the rights 
and responsibilities of South Africa as a Mandatory Puwcr in respect to South 
West Africa should bc tcrininüted, alcing rvith tlie assumprion of responsibility 
by the United qations for the direct administration of the Ièrrilory, and the 
crmtion of appropriate m;ichincry for the purposc (Dussicr item 125; Aj6300j 
Rcv. 1, pp. 298-299). 

10. The Special Commiitee, at its 467th mmting on 15 Septemher 1966, iidop- 
ted the report of its Sub-Cornmirtee on South West Africa by consensus, it 
k i n g  unde~tood thar thr: rescrvations express& by members would be re 
flecred in the records (Do:: sier item 125; A/6300jRev. 1 .  para. 380). The state- 
ments made by mcm bers .3f the Special Commi ttee on thc rcport of the Sub- 
Cornmittee on South West Africa are containai iri paragraphs 330-379 of the 
report of the Spwial Comniii tee (Dossier item No. 125; A/6300!Rcv. 1 .) 

(a) Drrifi rrsoirrrinn Ax. 183 atrd Add. 1-3 nnri nrnendntet!iiis icjhicfz wrre &pied 

1 I . A drtift rcsolution (Dossicr itcm 161 ; AiL.483 and Add.. 1-31 proposcd 
by [the ,delegations of ihc couniries listcd below formcd the h s i s  of Generai 
AssembIy rcst>lution 21 45 (XXr): 

Afghanisian, AIgcriu, Ruma, Burundi, Cambodia, Carnçroon, Centra[ 
African Republ ic, Cey Ion, Chad, Congo (Brarzavil le), Congo (Dernacratic 
Republic of), Cypriis, Dahomey, Ethiopia, Gabon, Garnbia. Ghana, Guinea, 
India, Indoncsia, I ran ,  Iraq, Ivory Coast, Jordan, Kcnya. Kuwait, Laos, 
Lcbanon, Libya, Madagaqcar, Mali, Maurirania, Mongolia, hloroccn, Niger, 
Kigeria, Pakistan, Philippines, Rwanda, Sencgal, Sierra konc,  Singapore, 
Somalia, Sudan, Syria. Thailand, Togo. Turkey, Uganda. United Arab 
Rcpublic, United Ilepul?iic of Tanzania, Lppcr Vofta, Yeiiien and Zamhia. 

i 2. A set of aniendmerds 10 the draft resolution, which amcndmcnls rvere 
adopied hy thc Gcneral A.;scrnbly, were proposed (Dossier itcm 161 : AjL.488) 
bq' the delegations of the foliowing countrics: 

Argcnt ina, Bolivia, Brazii, Chile, Cblombia, Costa Rica, nominicm Re- 
public, Ecuador, EI Salvador, Guateit~ala. Haiti, Honduras, Jarnaka, Mexico 
Nicaragua, Panama, Pardguay, Perir, Trinidad and Tobago, llruguay and 
Venezuela. 
13. The texts of the dralt raoIution and of the ainendmcnts were as foIlom: 

Uocuniertt A.!L.483 ond And. 1-3 Liocwnenr A/t.488 

The lienerai Assenibly, 
Ren#r~tiiilg: the inaIien;ible right 
of South FVest Africa rar frcecloni 
and independencc in a;cordanw 
with rhe Charter of the llnited 
Nations. General Asse;emb[y reso- 
lution 1514 (XV) of 14.9ccernber 
1960 and earIier Assenibly rem-  
lutions concerning the ivIiiridated 
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Uocu~neiit A i t  .Q83 and Add. 1-3 nocurncnt AIL.488 

Consid~ritig that al1 efforts of 
the United Nations to induce the 
Governmerit of South Africa to 
futfil its obligations in respect of 
the administration of the 
Mandaicd Territory ancl toensiire 
the well-being and securiry of thc 
indigenous inhabitants have been 
of no aviiil, 

,%findfiI of the oblit:arions of 
the United Nations towards the 
people of South West Africa, 

r'r'otiyr wit h ùwp cc+ncern the 
explosive siruation which exists in 
the muthcm region of .Ifrim. 

Afiming its right trb take ap- 
propriate acrion in ttLe rnatter, 
including the riglit to n:vert to it- 
self the administration of the 
Mandated lérritory.  

1. Reczfirnz.~ that the provisions 
of Generai Awmbl y rem1 ut ion 
1514 (XV) are fuIIy iipjilicabIe to 
the peaplc of itie Mandvted Terri- 
tory of South West Africa and 
that, tiierefore, thc people of 
South Wcst Africa have the 
inalienahle right to self-dctcr- 
mination, freedom antl irldepen- 
dence in accordance with the 
Charter of the United Irlations ; 

2. Rç~ujfit.rns fiirther i.hnt South 
West Africa is  a territr>ry having 
international status alid that it 
shalI niaintain this staius until i t  
achicvcs independence; 
3. Ucclarrs thar Soiith Africa (1) Add the fduwing at the end 

has Failed to fulfiI itç cibligations of operative paragmph 3: "and 
in rcspcct of the administraiion of has, in fact, disavowd the hlan- 
the MandatMt Tcrritnry arid to date". The parugrapli wvouid 
ensure the moral anci material thererore 1-cad as follows: 
wcI1-being and security of the 
indigenous inhabi tan ts of South  
West Africa; 3. Dcclnres that South Africa 

has failed to fiilfil its obligations 
in respect of the administration of 
rhe Mandated Temitory and to 
ensure the moral and materia1 
well-being- and securify of the 
indigenous inhabitanrs of South 
Wesr Africa, and hi$, in facr. 
disavowed t h  Mandate; 



4. Dwides tu fakc over the 
Mandate conferred u p n  his 
f3ritannic Majesiy to bc exerciscd 
on his khal f  by the Goiuernrnent 
of the Union of South Africa and 
IO assume direct responsibiiiiy fur 
the administration of the Man- 
dated 'Ièrri tory ; 

5 .  Est~zblisher a Uni tcd Nations 
Adminisrering Authori ty for 
South West Afriça compoxd of 
. . . States Mcmbers of the Lnited 
Nations- to k immerljately des- 
ignated >y the Prcsidcnt of thc 
General 4ssembly-to administer 
the Territory on behalr OS the 
United I.laiions, with a view to 
preparinj: it for independence; 
6. fleques?s the Adniinislering 

Authorit,q io procccd irnnicdiately 
with ils work in the'krritory and 
to recon~mend to the GencraI 
AssernbIy as soon as possible, and 
in any rase not later than the 
Twcnty-secrind Session of the 
General iissembly, a date for the 
independence of the Territory : 

7. Regucsr the Securiw C:ouncjl 
to iake the necess;rry cffwtivc 
rneasures IO enablc the Adrniii- 
isteriny Authority to discharge its 
funçtions in accordance wiih thc 
prcsent n:sol u lion ; 

(2) Replace: vpcrativc paragraphs 
4 to 9 by tlie following: 

4. D~?ride.s that the Mandate 
conferrd upon His Britannic 
Majt~;ty to be exercised on his 
hehalf by the Governmcnt of tlre 
Uriiori of South Africa is therefore 
terminard and that South Africa 
has na other right to administer 
the Territory, and that henceforth 
South West Afriw cotrics under 
the direct reçpunsibiIity of the 
Unitcd Nstions; 

5. Keroives that iri ihesc cir- 
ciimstances the United .Nations 
must discharge those respon- 
si hilities u~i t i ~  respect to South 
West Afrim; 

6. Esrablisfies an A d  Hoc < h m -  
mittw for South West Africa- 
composed of 14 States Memkrs 
to bc dcsignnted by rhe I'resident 
of the CIeneral Assembly-tu 
recornrnend practicaI mcans by 
which South Wcst A h c a  should 
be administered, so as ici cnüblc 
Ihe people of the Territory to 
cxcrcisc the right of  self-deter- 
mination and to achirve indcpcn- 
dence, and 10 report tr i  t hc Gcnera l 
Asscmbly at a speciai session as 
sooit as possible and in any cvent 
not later than ApriI 1967; 

7. Caii.r upnn tiie Governmcnt 
of South Africa forthwith to 
refrain and dcsist fronl üny  action, 
constitutional, administrative, 
poli tical or ot herwise, which wiII 
in any manner whatsoever alter or 
tend to atter the present inter- 
nationaI status of South West 
ATriw; 

8. CnlIs the attentioit of the 
Security C'ouncil to the present 
resolutiun ; 



8. Urges aII States 10 extend 
- their whole-har t4  co-crvration 

and to render assistancc În the 
implcrnenfativii of the present 
resolution; 4 

Y. Reqtle.rrs - thc Sccrelary- ' 

GcncraI to provide aII iiecssary 
administrative. financial ;md other , 

assistance for the implcrrtentation 
of the  prcscnt resoIutioii and 10 
enable the Unitcd Nations Ad- 
ministering Authority for South 
West Africa tu perform its duties. , 

9. Keqrresis al1 Stares to extend 
thcir whulc-hcsrtcd CO-operatiori 
and to render ,lssistan% in thc 
implemenla tion of the pre=;en t 
rcsolution ; 

10. Keqircsfs. the Secretary- 
General to providc al[ nmssary  
assistance for the irnplementation 
of tlie present resoluticin and to 
enable rhc A d  Hoc Comnlittee for - 
South Wcst Africa to perforrn its ' 

duties. 

14. The arncndrncnts to draft resolution AIL.483 and Add. 1-3, proposecl 
in docui~ieiits AIL.488. and eventually adopted, were, inter rilio. as foi[ows: 

~ ~ t r u l i v e ' ~ r a ~ r n p f  3 of the drufi rcsolifrion. The addi tioii to operatiinc 
paragraph 3 (which r:ontained the declaration that South Africa had 
failed to fulfil irs ob1i::ations undcr thc hlandatc) of thc stiitemcnt thal 
South Africa had in fact disavowed the Mandate. 

Accurdingly, the General Assenibly in terrils of the amendnient waç ta 
declare, and the Genernl AsçembIy did in facl JwIarc, not vnly that Soutl~ 
Africa by omission anil commissioii was guilty of a material hreach of ifs 
obligations under tlie Fdandaie, biii aIso that South Africa had repudiated 
the Mandate, a faci wllich i n  itseIf constitutcs ü matcrial brcach. 
. 0prulit .e parngrapli 4 of the rcsobtriqn. The phrase, in operative 
paragrapli 4, in ternis o f  which the General Assenihly rvould have decided 
to take over the Mandiite and assumc diroct rcsponvibiiity for ihc adminil- 
tration of the  lerritory,  was replaced by a provision in which the GeneraI 
AsscrnbIy daided: th..it the Mandate is rerminated; that Sourh Africa 
ha$ no othcr righr Io adrninistcr thc Tcrri tos;  that hcnccforlh Soutli 
West Africa cornes unilcr thc direct responsihility of the United Nations; 
and thüt the Cnited h'iitioiis musr discharge those responsibilities (paras. 4 
and 5 of the arneiided text). 

Operuti~w purqyaph 5 of rhe druf~ resoliifiotr. Operative paragraph 5 
(pmvidjng for the immediatc establishnient of a United Nations Ad- 
rninistering A~~thor i ty  fur South West Africa) was replaccd by a provision 
by which the Cieneral Asscrnbly established an Ad Hoc Committce to 
rcwmrncnd pracrical ineans by which South West Africa shoiild k 
adirtii~istemd, so as to enable the pcoplc of thc Tcrrilory to txcrcise the 
riçht of seIr-determination and to achieve independcirce (para. 6 of the 
amcndcd Içx 0. 

Oprrnrive paragrf~ph 6 ofiSlhe drafr resoitiriott. The provision in operat ive 
paragraph 6, which ivciuld have contained a requcst to the Adminislering 
Authorily, arriong ot h1:r things. IO proceed inimediaizly with i t s  work iri 
the 'Iérritory, was rcplaccd by a provision calling on thc Govcrninent of 
Sourh Africa forthwitlt to rcfrain from any action which woiild alter o r  
tend to aIler tlie iiiternntional sialus of South West Africa (para. 7 of the 
amcndoci tcxt). 

(b) A sizbunr~~üimnl rn tlie anienhrents containeri in dorutnent AIL.488, whi& 
M.? iior adopid. . ., 

15. A su barnendment to the amendrnents proposcd in dacümcn t AiL.488 was 
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rnoved bs the Gnited States of Anterica (Dossier item 145; 1454th rntg., 
para. 58). In its iinaI vcrsion thc sub-antcndnient sought to replace operative 
paragraph 4 of the draft resoIution (A!L.4R3 and Add. 1-3) with the following 
text : 

"Becides that South Africa's Mandate over South West Africa has 
therzl'ore terrninared and rhat South Africa kas no othcr right to ad- 
minister the Terri toy, and that, in these drcumstances, the United Nations 
has 2. direct responsibility to prcserve the intçmiilional stalus of the 
Tcrriiory of South West Africa under conditions which will enable South 
West Africa to exercise its rights of self-determination and independence." 

The General AssenibIy at ils 1454th meeting rcjcctcd ihc sub-amendment 
(Dossier ircm 146; 1454th mtg., para. 242). 

16. A tfraft icsoIution A/L.487jRev. 1 (Dossier item 146; 1454th rntg., 
paras. 25?-262) submitted by the delegaiion of Saudi Arabia (which rderred, 
in a preambular paragraph, 10 an earlier drart rcsoluticin UT ~ h c  iemc dclcgation 
fAjL.486) envisaging the appoinment of one or more co-administrators to 
adminisiet. ';outh West Afrim on behalf of the United Nations during Ihe short 

' period required before the United Nations Adrninistcring Authority for South 
West Afric:ü assumes the responsi bility for the administration nf the iehlandated 
Terrirory) propased that the GeneraI Assernbly declare that South AMca is a 
racist coIcmia1 pvwcr in rcbclliun ügainst the United Nations; and that the 
GencraI Assernbly reconimend to the Security Council that i t take the necessary 
measures with a view to Iiberating rhe people of the Mandatecl Territory from 
the Staiç of Suuh  Africii. 

17. The General Assernbly at its 1454tli ineeting rejected this draft rescilu- 
tion (Doscier item 146; 1454th rntg., para. 280). 

Adoption cf Ceticrai Assemhly Resolu fior! 1/45 ( XX f) atzd Detnils of the Volirig 

18. The General AsxmbIy itt its 1454th rnocting adoptcd thc draft rcsulution 
AJL.483 and Add. 1-3, amended as proposed in document AlL.488. 

19. The voting in the General AsscrnbIy un the draCt resoIution, as amended, 
as a wholr: was os fulIows. Thcrc wcrt: 114 votcs in favuur and 2 against, with 
3 abstentions Possier item 146; 1454th rn tg., para, 244). 

20. The two votes against the drrtft resolution were casr by South Africa and 
Portugal. Thc dclegation of South Africa expIained its negativc votc at the 
145Ist meeting of the General AssernbIy (Dossier item 144; paras. 18-33). 
Earlier in the debate the delcgation of South Africa had expIained its attitude 
at the 1417th mccting (Dossier item 134; paras. 1-97), thc 1431st rnccling 
(Dossier i tzm 139; paras. 21 1-258), the I433rd meeting (Dossier item 140; paras. 
220-230) and at the 1439th meeting (Dossier item 141 ; paras. 157-719). The 
delqation of Portusal cxpiained its negative vote at thc 1454th mccling {Dossier 
item 146;  ?aras. 284-290). 

21. The three dekgritions which abstained in the vote were the delegarions 
of France, Malawi and the Unitcd Kingdom. 

22. The rcprcsentative of France explained his abstention at the 1454th 
meeting {L>ossier item 146; paras. 325-330). Earlier in the debate the represen- 
tative or Francc had spoken at the 1439th meeting (Dosuicr item 141 ; paras. 
143-1 56). 

23. Thc United Kingdom's contribution to the genera1 debate on the item 



will be found in paragraphs 17 to 54 of the verbürim record of the 1448th 
meeting (Dossicr ilcm 142). The representative of the United Kingdom spake 
in cxplanation of his abkn t ion  in the 1454th mmting (Dossier item 146; 
paras. 17-59). 
74. -1'he rcprcsentative of Malawi abstained in the vore o n  the amendments 

proposed in document AiL.488, on thc United States sub-amendment, and 
on the drart resolutian as a iilholc, and in the vote on the Saiidi Arabian draft 
resolution (Dussier item 146; 1454th rntg., paras. 238. 242, 243, 244 and 280). 
The representative of Malawi stated subscqucritly al the fiftii special session 
of the GeneraI AssemhIy iDossicr itcni 167; 1504th mtg., p. Il-Dossier item 
176; 1513th rntg., para. 254) that at the Twenv-Hrst Session of the CieneraI 
AswnMy his deiegation had made it cIear that it heId no brief fur the inanner 
in which South Africa aiiininistcrcd tlie Mandate civer South W-1 Afrjça. 
Although recognizing lhat a change was nwssary, his delegation had abstained 
un thç resolution strictIy ca the baçis that it \vas incapable of irnplementaiion. 

( 1 )  Siuremena ~naciE in inrrodilcing clrnfr resoiioiurion A/L.483 und Add. !-3 

25. Thc draft resolutior, AiL.483 was intrriduced at thc 1419th meiing of 
~ h e  General Assernbly {Dossier item 135; 1419th intg.) by the represenratives 
of C h n o  (paras. 2-32 and 127-1 38), ïraq (paras. 16-32), C:eevIon (paras. 33-55), 
Cuinea (paras. 58-85), the 'Iniled Arah Kepubfic (paras. 86-98) alid Sirrru Leone 
(paras. 99-138). These spoiisors of the draft resolution presentcd to the GencraI 
Assenibly the propositions on which the draft resolurion was bôsed: rhat South 
Africa by itç actions had failed to fulfil its obligations undcc the Mandate; 
that South AMca had forftited its r igh~ to adrninister the Mandated Tcrrilory: 
tbat the people of Souih '#est Africa had the right to self-determination snd 
indcpcndcnce; that the General Asscmbly had the authority and the obIigation 
to see to i t that the rights of the jxoplc of South West Africa are restored; that 
the Mandate should bc talicn awiiy from the Governmcnt of South Africa and 
that i t  should be taken over by the Gnited Nations; and that the action for 
which the draft resolution called was clearly ineswpabIe in the circumstances. 

26. The representativc of Mexicu, at the 1451st meeling of the General 
Ascmbly, introduced the aineirdments conrained in docurncnl AjI,.488 on 
behalf of the 21 Latin Anierican delerations which had sponsored the amend- 
rnents. Iie siated that the amçndrnents, as a whole, merely senied to clarify 
and rcinform the General Assembly's action, and that they wuId be considered 
not inerely as arncndments 10 the originaI Afro-Asian draft, but as ü setwnd 
version of the same doculncnt, inspired by the same priaciples and aimed at 
thc same goaIs (Dossier itc:m 144; 143 1 st m tg., paras. 55 and 59). 

(3) Starcmenrs nriule in th<: i:oirrse oJdhcüssion 

(a) Spoiisurs of drnfi r~:~oiurion A/1,.483 and A&. 1-3 

27. Several delegations which sponsorcd thc drart resoIution AlL.483 and 
Add. 1-3 participared in t lie debatc and argued in favour of the termination of 
the Mandate. Some of the delegations stressed, in particuiar, the violation 
of the Mandate by South AMca. Othcrs crnphctsized the repudiation of the 
Mandate by Soiith Africa. Still others considered that the right of the p p l e  
of South Wcst Africa io o:lfdeterniinalion derived from the Charter and that 





WRITTEN ST4TEMtN-1' #fi THE SECRETARY-GEKERAI. 133 

.were unwcirthly of the Mandate which shodd be ivithdrawn from the111 (Dossier 
iteni 138; 1429rh rntg., paîas. 159 and 164). The representativc of the Cmrgo 
(Brüz/aville) said that ont, ont: rertsonable course of action reinained opcn : 
thc rcvocation of the Mrindatc {Dossier item 139; 1431~1 mtg., para. 27). 
'I'he rcpresentative ol' 1 he .Y-vrintz A r d  Rrpublic carnrnented t hü t thc dra ft 
resoIiition had thennierit of ,markjiiga new spart. The step to revoke the Mandate 
was a bold one, but one .uhich was justified and Iogical (Dossicr item 139; 
1431 st mtg., paras. 105, I 16). Thc r~prcsentative of Cyprus said  th.^ a point 
h d  ken reachcd whcrc d~xisive and drastic steps must be faken in order to  
rcrntxly the intolerabte skuation of the inhabitants of the Territory. The 
GeneraI AsscmbIy ~iiust move from the realm of theory into the fieid of prac- 
tical implenientation of its cibjcctives (Dossier i tcm 139; 143 1 st rntg., paras. 1 19, 
129). The reprexiitativz c,f Mdi claimed that thc problcrri of South Wst 
Africa was nota Icgal problern. X nation's future cannot be placed in the hands 
of a jurist. hui rnust dcpcrid on poIitical judgmenr and choice, adripted judi- 
ciousyy. Thi: United Nations could not shift the burdcn tu the Organization 
or African Unity (Dossier irem 140; I433rd -rritg.. paras. 59, 60, 64). The rep- 
rcsenzalive of Ii.qotidiz klievcd that the only way open to the <)rganizatiun 
as thc principal, ivas lo reloke rhe trusc assigned to South Arrica as the agent 
(Dossier i rem 140; 143 3n1 rntg., para. 84). The repi-esentativc of Rwondo 
considcred that the Ciener.11 Assembly musc uncquivûcally reaffirm the right 
of the peopic of thc Tcrriltiry to liberty and independencc in wnforrni~y with 
the Cliarter aiid resolution 1514 (XV) (Dossicr itcm 141 ; I439tli i~itg., para. 1 Y). 
Thc representrtrive OP InAr  stated that the oonly course OC action Ieft to the 
tvorld community is tu terminate South Africa's Mandatc iind io takd upon 
i!seIf the responsibility of atirninistering thc Tcrritory untit such tirneas arrange- 
nienis can be made for rhe people of South West Africa ro assume the reins of 
governrncnt thcinsclves (Dmier item 146: 1454th mtg., para. 120). 

(b) ~ ~ f r ~ a r i r r i i s  witirili diri-HO! spuiiror dmjt rcsol~t~io,t A$.@? and Add. I-3 
birr which voted i t i  fnvour oj' the rlraJi rrso~uriori 

29. Prtriigraphs 30 io 66 belqw contain rcicrcnca to the staicments inadc by 
delegat ions which did not iponsor draft resolution A/L,483 hur supjmrted the 
resolution in thcir iniervent ions and in their vote. Kefercncc js alsv iiiade to 
reservations expressed by somc delegations. 

(i) Eastern European States' 

30. The represcntative O:.:' the GISSR hüd fulIy shared the view of the African 
Srates concerning the narure nf the action which the United Nations must take. 
Through ils poIicy ol ctpnriLlteirl, racial discrimination and systematic violaiion 
of the fundümental rights ~ n d  frecdoms of the people of Souih West Africa, 
South Afr~ca had fnrfeited any legal or inoml right 10 adminkter the Tcrritory, 
and should thcrcforc: be deprived of the Mandate. Thc Unitcd Kations should 
clearly and unequivocally declare that it withdrcw froin the Goverriment of 
Sotith Africa rhe Mandate ta administei. South West Africa. I t  shautd deiiiand 
that South Africa leave th.: Territury, and give ihe pcupIc an opportünjty tri 
exercise their right to independence in accordance with the Dcclaration on ihe 
Granting of independence to CoIonial Coulitries and PeopIes. He suggested 
that il would bc I o g i ~ i l  to %tir in mind the appropriatencss of associaking the 

Thc arrangement uwd this and the foilowing sections bccn hns stleçtcd fg ir  

convcnicncc. lt docs in no wny prejudice the classification oFcountrit.s by rcgji>nal 
gr<iups. 



Orpanizatioii of African Unity wi t h thc application of the measures concerned. 
He expresjed, however, sume doubrs crincerning those provisions of the drafi 
resolution which related to the institution for Suuth West Africa, after lhc with- 
drawaI of the Mandaie from South Africa, of some kind of transi tional wriod,  
and tu the assumprion by the Lnited Nations Tor ihui pcriod of direct respvn- 
sihility for the administration of the Tcrrirciry (Dossier iteni 136; 1425th ni tg., 
paras. i 36, 133, 141). In ejrplaining his affirmative vole, the represvntative of the 
USSR made a resewaiion in regard to paragraph 3 which adduws, as a reason 
for depriving South Africa of the Mandate, the argument tliat Soulh AfrÎca had 
itxlf clisasowed the Mandate. In the Soviet view that was not the reasoii ir~hy 
South Africa was deprived of the Mandate. The reiiwn \vas that the people of 
the 'krritrjry must be enlancipatd frum Soiith Africlin racist oppreçsiun and be 
given independence. He also rcpcated reservatinns previonsly ma& in regard 
to rhe adiisability of fixing a kind of  transitional pcrivd (Dossier item 146; 
1454th mtg., paras. 3 1 2, 3 18. 3 19). 

3 1 .  The representative of Albnriia stated that the United Nations çould not 
allow itself to rolerate any loiiger the cibstinuie and insoIent refusa[ nf Soiith 
Africa ta iinplemen t the nurnerouç raolutions adopced by the General Asscmbly. 
IL was higli iirnt to put an cnd to the situation; the Mt way io deaI witli it was 
to revoke :he Mandate of South Africa ovcr Sotrth West Africa imniediateiy and 
to prnclaitn the independencc of rhe Territory (Dossier iierri 142 1448th mtg., 
p:ira. 15). 

32. The reprcsentative of the Rye~urussiun SSR stated that, as regards the 
draft remlution submitfed by the Afro-Asian coun tries (AiL.483 and Ad&. 
1-3), his dcIcgAon fully understood the endeavours of these countries to end 
the coloni;ilist régime in tlie Territury of South West Africa and was, according- 
Ly, preparcd to support the draft resolutioir. Kis delegation, howcvcri thought 
ihat thc various transitionai meastires were superfluous and that it \vould be 
better to grant South West Africa indcpcndcncc immediately by depriving the 
Republic ni' South At"ricli of ifs Mandate over the Territory (Dossicr itcni 143; 
1419th miy., para. 146). 

33. The representativeof Czcc~zcrsCowkinfuIly supported the propo~al of the 
Afro-Asian countries that ihe Republic of South Africrr should bc imrncdi-aicly 
deprived c i f  ihc Mandatc to administer Soirth Wesl Afrim. He doubted, horii- 
ever, whcther transferring the administering of Soitth West Africa tri the llnited 
Nations would be the mmosr appropriate solution. I Ii: look. iri principk. a fa- 
vuurablç aititudc towiirds the draft rejolution. and added that he thought thcre 
wouId be widespiad support in ihc Gcncral Assemhly for giving the Organiza- 
tion of Arrican LJnity a part ro play in iiiipleinenting the proposcd decisionç 
(Dossier i tein 1 36; 1325rh rntg., paras. 98- I O I ) .  In explainjny his vote, he rr- 
peated rhdr the problein of South Wesl Africa was in ract a prnhlern of the im- 
mediate and urgent irnplenlentation of the neclaration on the dimination of 
colut~irtlisrt~. South Africa. because of its policy of apnrihcid. rücial discrimina- 
tion, etc., tiad divested itself of any rights whütsocver to administer further thc 
Territory of Sotith Wesl Africa; it must therefore be deprived OC the Mandate 
(Dossier iiem 146; 1454th rntg., paras. 342-347). 

34. The represen~rttive of Hungnry welcomed the draft sesrilution AIL.483 and 
endorsed cornpletely that pari rvhich stnted that the provisions ol General As- 
senilily resolution 1514 (XV) were fully applicable to ihe people of South West 
Africa. Ttre Hungarian delcgation joincd those who demanded t hat, considc- 
ring the given situation, South iifrica shouid be Jivesied of its Mandafe iinnie- 
diateiy. Hc cxprcssed reservations conceming those provisions of the draft reso- 
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lution which proposai the establishment of a United  arions administering 
riuthori ty (Dossier itcm I 38; 1429th rnig., paras. 107- 1 IO). 

35. The representative of Pdund said that the necessary action had to he 
taken to pavc thç wiiy to the full indepeiidencc of the people of Sotitfi\Yest Arrica. 
On political, moral and l e p l  grounds, Poland supported the draft rcsolution 
(Dossicr item 137; 1427th rntg.. para. 82). 

36. 'I'he rcprcscntsitivc n~f  Ranrurriu stated ihat South Africa inlis1 be declawd 
divested of its rights over the Territory; rights which had never been and were 
iiot thase uf niaster or the Territory. Komania's acfioti should iti no  ivay be in- 
terpreted as nieaning t h s ~  Roniania considered any IcgaI action whatsoever lo 
bc rcquired on the part of the Cnited Nations, or any other forum, before the 
people of Suuth West Alrica couId have thc right to be master of their own 
country {13nssier item 141 ; I439rh rnig., paras. 40,42: Dossier item 146: I4541h 
mtg.. para. 348). 

37. The reprcseniative r ~f the UkmiiiiriiiSSRsiatcd t ha1 the t irne for persuasion 
hacl passed; it was now tinlc for iictiun. His delegation therefore fully supporred 
thc dçrriands of tlie Afro-,$sian countries that the Mandate shotrld be rcvokcd. 
With regard to the propos1:d transi tional period, ht: bctieved Iliat an independent 
State of the people of Sou th West Africa should be set up immediateIy afrer the 
status of the Maiidated Territory and of the colonial régiine waf ended (Uos- 
sier item 139; 1431st rnlg., para. 97). 

38. I t  was the opitiion of the rcprcscniative of YugosInvin that the Courl's 
ruling had actualIy returtied t lie question where i t belorageci-- to the Gencral 
Assembiy. Yugoslavia hail always considered the problcm of Soiiih West Africa 
tu be primarily a political one. South Africa had deprived itwlf of the legal and 
mord  grounds to adtrlinis!er Soulh l e s t  Africa (Dossier item 141 ; 1439th rntg., 
paras. 86 and 89). The representative of Yugoslavia bclicvcd h i i t  the titne liad 
comc no1 to seek fttrther ways to administcr South West Africa, but IO  dccidc 
what measurcs should bc takcn to make it possibIc for South West Africa tn 
becurne independent (Do~sier item 146; 1454th mtg., para. 155). 

(ii) W-stcrn Eurvpcan and other States 

(1) Western Eiiropwn Stc:tes 

39. The representative , ~ f  A ~ ~ s f r i n  said that, as the Interrationa1 Court of Jus- 
ticc did no1 find ilsefi- i i ~  :i position to deliver a judgmenr on the nicrits of ihe 
case s~ibrnitted by Ethiopiii and Li beriü, the Gcncral Assenibly had the duty to 
acr on the basis of its own ~isscssnicnt of tlie situarion. That assessrnent was 
adequately surnmari7ed ~ i i  the preaiiible of the draft cesolution. Thcrc was 
generül agreement regarc-iny ihe termination of thc righi of the Mandatory 
Power; however certain apprehensions had been expressed by a nunikr  rif 
detegatioiis witli regard t r .  tlie inost appropriate rvay of filling thc yap betweeii 
the terniinaiion of Soiiih Africa's rights undcr the ,Mandate and the time when 
thc  rccomrncndationv of t h ç  ad hoc corninittee tvotild be implemented. Thc 
representative of Austria surnrned up the general consenssus as follows: fisstIy, 
South Africa had lost by i ts  deeds as welI as by ifs disavowal of its obligations 
undcr thc Mandate, the rigtit to continue to administcr South West Africa; 
sewndly. the United Nations had special responsihilities for thc ~ransitory 
period ; tliirdly, the practical rneasures to Iietakcn should bc carefüllyconsidered 
by an ad hoc conirnittw, and the Sccuriiy Council should bc asked to give atten- 
tion to the  GenewI AssembIy's resvlution (Dossier irein 145; 1453rd rntg., paras. 
53, 5 5  and 57). 
40. Thc rcprwntative of Bel f i i r~ i r  cxpiained that his dejegation's support uf 



the text for which he had votcd did not, in any way, impfy that the dclegation 
approved it withoiit doubts or reservations. His dekgation ivtiuld have pre- 
fcrrcd thc point of law of the GeneraI Assernbly's cornpetence to be clarificd 
as fully as possible (Dussiw iicm 146; 1454rh rntg.. paras. 350. 351). 

41. The clclcgation of Drtmuirk was of ihe firm opinion t hat South Arrica 
had lost every right which it had in respect of South West Africa becaux of the 
countles and flagrant violations of j t s  sacred trusl under the Mandate. The 
rcsponsibility of the  United Nalions for ihc future of South West Africa must 
be dearly defined. Ttie Danish ùelegation was in full agreemeni with the ideas 
underlyiny thc draft resoIuticin, which they coiild support apart from some of 
its provisions concerning the modalitia and the procedure to be followed (Dos- 
sier iteni 14i; 1451st rntg., paras. 63, &). 

42. Thc rcpresentative of FinIf~nd sriiù that, since there was ge~eiieral agree- 
ment that S3uth West Arr i~a was a tcrritory having international siatiis, and 
thaiSouth Africa, by di~avowing the Mandate and by intruducing into the Terri- 
iory, thc systcm of aprrrrfreld, had Iost the right to administer the Territory, then 
it followed t hai the Unitcd Nations rnwt assume responsibility fur So~ith West 
Africa and ils people (Dossier iteiii 144; 145 1 si rntg., para. 5). 

43. Thc rcpresentative rrf Grrrce emphasized that the question of South West 
Africa was essentialiy a poliiical unc caIIing for a political solution by poIitical 
means, and that the vaIue of the resolutiuii would depend on thc nurnber and 
tht: importance of thnse who joined in sutirtg for it  (Dossier iteni 1 36; 1425th 
rntg., para. 121 : Dossier itcrn 146; 1454th rntg., para. 196). 

44. The r~presentative of ire/arrd said that sinçe South Africa had not only 
repudiaicd thc M a n d a t e  but had openty procccdcd to govern South h7est Africa 
as part of ht-r national terrilory, the Generat Assembly required no further opin- 
ion of the Court. He suggesled that the AsscrnbIy shouId decide that Sourh 
Africa had not only failed to fuIfiI the Mandate, but that i t  had thus iorrei~cd 
any right 10  administcr the -1erritory. He aIso suggested that the AsscnlbIy 
should decide to teminate the Mandaiç ut thc mrlÏcst possibIe date and bring 
fhc Territni to independence (Dossier item 1 37; 1427th rntg., paras. 27 and 31). 
In his stakrncnt in cxplanation of vote, the representative of Ireland said that 
suçh doubts as his delegation had had, and to which he had referred in the 
1427th meeiing would be fuIIy met by tlie acseptance of the atnendrrients pui 
fonvard by thc Latin American States (AjL.488, eventurtlly adopteci) and by 
the Unircd States (AjL.490, subscquently rejected). He earnestly appealed to 
the Governrnent or South Afrim to co-operate with ihç Ad iioc Cummill~% so 
as to ensurt: the orderly transrer ro an independent South West Africa of the 
powers which South Africa h a d  hithertn exercised in the Territory (Dossier 
item 146; l454!h rntg., paras. 138-141). 

45. The rcprcsentative nf Iraly rcferrcd to the opinion widely held arnong 
Mernbers ol' the United Nalions that the present Assemhly (rhe 'Twenty-first 
Session) should declare that t lie Governinent of South Afr in had forfcited the 
right to cxcrcisc the Mandale, and that the General Assembly should dccidc 
that thc Tcr;itory must k brought to independence at the earliest possible date. 
This vicw was fully shared by the ItaIian delegaiion and inipIierI, he said, in a 
political coiitext lhc termination of the Mandate (Dossier ircm 139; 113 1st mtg., 
paras. 197-198). In explaiiiing his affirmative voie, the represen tat ive of Italy 
said that thr: text of the resoiution in its final vcrsion hud comrrianded the  sup- 
port of an  o.r'erwhclniing majorily of I he Asscrnbly; met in principle mosl ol the 
requirernenls of the situation, if no! aI1; shorved the firm stand which thc intcr- 
national corrimunity look on tlie problem of Saut h Wtst Africa; and indicated 
a practicaI coursc of action for the Gcneral Asscrnbly to take. The IlaIian dele- 
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galion considercd that ogcrativc paragraph 5 (establishing the Ad Hoc Com- 
rn~ttcc} wtis the key provision of the resolution. Ir rnaintained its reservation on 
the declariition in operaiive paragraph 4 that henceforih South West Africa 
came under the direci reponsibility of the United Natioiis (Dossier item 146; 
1454th rntg., paras. 298-300). 

46. The reprcscnlative of the N'eri~erimds said that, after thorough consider- 
alion of' 1he IegaI asPt!: ,  hjs delegation had corne to the conclusion thnt the 
General Asscrnbly was 1c:gii)ly cntiiled to put an end 10 South Africa's Mandate 
bmause of non-cornplian-:c by the Mandatory Priwer with the essential obliga- 
tions ensuing from the rr~andare agreement. Evtry party to a treniy had the in- 
hercnt righl fo terrnirtate the treaty in case of a marerial breach b y  the other 
party. 'I'hat right could in this case. nforriori, heclaimed by the United Nations 
as rhe siiccessor of the League of Nations in view of the violatioiis of tlie stipu- 
lations of thc mandate agreçmcnt. The Nethcrlands dclegation had no doiibi 
that the Mandatory Powc:r had violated the terrns of the Mandate. It had there- 
fore forfeited the right tc. administer the 'Ièrriiory further. That wrrs the main 
sspoct. HE exprwed hoiiever, some reservations wirh regard to paragraph 4 of 
the draft resolution as i t  wouId be amended hy the Latin American amcnd- 
ments, because the stipnl:ition rhat the Unitcd Nations wtiuld assunie immedi- 
ately a dircct rcspvnsibilily for I he adminisiration of the Territory coiild not be 
carried out  in practice in the forcsccable future. Even if the United States amcnd- 
rnents. which the Nethedands delegation support&, uwe not adopted. the 
Nethcrlands dclcwtion v:ciuld rnciintain its resewation with regard to opera- 
rive paragraph 4; but in order to give maximum weiglit to the resolution, the 
Netherlands delcgation woi11d not wirhhold ifs support for thc rcsoIution as a 
whole {Uossicr item 146; 1454th nitg., paras. 95-101). 

47. The representative of ~Vorwa-v declored rhat after 20 years of futile discus- 
sions about the South Arrican administmiion of South Wcst Africa, ihe con- 
sensus had arisen at tht: Trventy-firsf Session of the General Assem bly t hat 
South Africa hud los1 ils I ight tu adrninister the Territory, and tkat its Mandate 
was terminaicd (Dossier item 145; I453rd mtg., para. 40). 

48. The representative of Snvde~i stated rhat the Judgment of the Interns- 
tional Court of .lustice djd not mean that thc Governrnenr of Sourh Africa had 
recieved a blank cheqiie rir an aiithorization in any  forni to carry out the policy 
of apnrrhcid in South West Africa. In the vicw of ihe Swedish delegation, ihe 
Judgrrirnt had placed upon rhe Uniied Nations a diity to fulfil the sacred trust 
of civilizaiion wiih regard to South West Africa which had b e n  betrayed by 
South Africn. Thc problcm bcforc thc Asseiii bly was how this responsi bility 
wrrs to lie discharged. So far as the Swedish Government ~ ~ a s  conccrncd, its 
starting poinr had been iliat Souih Africa was in continued brcach of its obliga- 
tions undcr the Mandate and that i t  had forfeited by its deeds evcry right to 
continue to administer the Territary. This siittarion sholild he forrnaI1y and 
solernnly recognized and stated by [rhe General AssernbIy. Tht: Swedish delega- 
titln fclt that tfic GcncraI Assembly could and should go fürther and decide that 
tlie Mandate. as a cnnzequence, \vas terminatcd-a Mandate which South 
Africa itwlT had disavow~id. and that the Lnited Nations had specific responsi- 
bilit ics fur transi tory ndr:iinistrative arrangetrients pending the excrcise by the 
inliabitants of tlieir right to self-determination. He also favoured the cstablish- 
ment of an Ad IIuc Commilree (Dossier item 144; 14SIst rntg., paras. 40, 41). 

{2) Other States 

49. Thi: representative of ArrsfrnIia said thal his delegation round i t d f  in a 
grmt dcaI of ügrocment with t h e  statemen ts made by the reprcsentatives of the 
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Uniicd Kingdom and France (see below, paras. 67-72), but not haviiig thç spc- 
cial respoiisihili ries which those two couniries had under the Charler, AustraIia 
felt abIe lo vote for the resolution (Dossier item 146; 1454th nitg., para. 255). 
In the gcncral dcbate on the itent, the representativc of Austi-alin had refcrrcd 
t o  ttie comptexity of the l q a l  and prücticnI problems involvcd. Hc had agreed 
with the point made by the representative of Japiin ( x c  below, para. 57) that 
the CieneraI Assemhfy must keep stricrIy within the frainework of ihc Charter 
and of international law. But i t  was necessary also thai the GeneraI Assernbly 
shouId bc active in the pursuit of justice by al1 IawfuI mcans, and jus rice cleariy 
rquired th2.t South West  AFrica should be administered by an authority fulIy 
ccimrriiiied Io such principics as enjoyn~ent, in freedom and wit hout racial dis- 
crimination. of the basic huiiian rights, thc principle of self-deterrriinatiun of 
peoples, etc. (13nssier item 141 ; 1439th mtg., para. 142). 
50. Ttie ieprexntulivc of Catindo expressed Canada's full support for t he  

rights of peopIes to the unfettered exercise of ihcir scIf-dcterniination. Canada 
sfrnngIy deplnred rhe uncomprwnisingattitude tliat South Africa had displaycd 
in regard ici S o u h  Wcst Africa. '1-he policy of apnrrhpid carricd withiii i t  the 
seeds of corifiicr. Canada believed tha t Soulh Africa hnd forfeited its right ta 
administer ~ h e  Mandate. Wilh reFercncc to the uincern expresd by sumc 
speakers that the General Asscnibly rnight not enjoy fiill fegaI cornpetence to 
assume the Mandate unilaterall y, the Canadian dclcgation tended to the view 
that in rhe Iight of the advice which the CJeneraI Asseinbly had recxivcd in the 
past f'rom r lie Intcrnationiil Court af Justice, the AssembIy had an adequate 
basis for th< action proposed. Ti did ~cogn izc ,  however, that in raking inro ac- 
count the  douhts expresseci by some speakers, there inight bi: an advanlasc in 
liaving this rtiatter clarificd. He said rhat by any reasonable standard, South 
Africa's policy under the Mandate justiticd thc general opinion that South Africa 
had proved ro be an unacceptable adniinistrator of ihe Terriiory. In thc view of 
the Canadiün dclcgation, the General Asçernbly was not called ulioii to make a 
juridical judgnient as to ii-hethcr in onc respect or another the tiovernment in 
charge of the Mandatc had k e n  detinqiient in carrying out t hc Mandate en- 
trustcd tu it. This was a matter which had k e n  argued and contested before the 
Internationrl Corirt ol Justicc. What the General AsseriibIy was called upon to 
do was to inskc a decision in tiie tight oTull ihç rclcvant factors. and taking inta 
cwsidcrütion South Africa's refusa[ to accep t üccoui~ tahili ty to t lie United Na- 
tions, as to v;hether t h e  Govcrnrncnt of South Africa shouId contintie to txercise 
the Ivlandatc.. The Canadian Cioveinmeiit believed ihal ihc answcr wüs "no". 
In Ihc opinicnn of the Canadian delegation. the record of Sout li Africa coiistitu- 
ted clzar gri>utids fur stating that Sou th  Africa had los1 the right ~oconlinue 
adtninisterirg the Mandate (13ossier item 140; 1433rd rritg., paras. 38, 38, 42, 
43). I n  exp1:iining his vote, rhe representative of Canada rei tcrated rhc belief 
that South Africa had forfeited ils right to adniinister the Mandate, and that the 
people of Sciut fi West Arrica should accede to seK-dererrniniiliun and indüpcn- 
dence as surin as possible (I3ossier item 146; 1454th rntg., para. 292). 

51. The tcpreseiitaiive or 1srlrr.l said that thc legal positian as previousiy 
doclared by the Coiiri in rhc Advisoi-y Opinions of  1950, 1955 and 1956 and in 
tlre Judgrnerit of 1962 remaineci unimpaired. The Advisury Opinion of 1950 and 
the Gtveral AsseinbIy's resolution 449 A IV) awepting it, cnnstituted the point 
of departure for al1 the subscquent phases of United Nations actiori OII i he ques- 
tion of South Wcst Africa. Since the Coiirt had foiind itscli unabIc ro frirnish 
any Furthcr guidance on the important factual and Iegal issues placed More it, 
his dcIegarion belieued that the General Asseinbly was nobv free io rmch its owii 
concIusiotis on thc biisis OF the record beForr: i t .  In the IsraeIi view, the reaI ef- 



fect of the 1956 Judgrnent was that the political aspect of the question of South 
West Africa outwciphrxl the possible legal probIems, and that even thc most 
scrupulous concern for 1t:gal niceties might at this  juncturc mdç its place to t hc 
political wisdom OF the niajority ni thc GeneiaI Assembly. It scemed clear Ihat 
the Mandatory l'owcr was in brcach of the major obligations rvhich i t took upon 
itwl-lf in ihe MandrtteAgri:emcnt and which it was now rcpudiating without justi- 
fication. Sincc the Mandztory Powcr w u  I'ailing to fuIfiI i ts essential u bligations 
under the Mandate, it followcd rhat the Uniteù Nations  as fiqee to iake appro- 
pr ia i~  action. TIie represtmntative of rsraer rererred in this rcyard to paraprapli 6 
of the Comrncntary of tlie International Law Comiiiission on its drafr Article 
57 on the Law of Trcatic? (now Article GO of the Vienna Convention on thc Law 
of Trcciiies). TIie Genernl Assembly, he stated, was csi1Icd upon to enunciate 
clearly its political decision on the future of the mandated Territory or South 
Wesr Africa. The GcncraI Asscrnbly could quite legilimately d o  so o n  the basis 
of the txisting jurisprudeiice of the Cyourt, and any attcmpi iu einbroil the Court 
further in the afIàir5 of South West Africn w~ould oiily add to the cunKusion and 
contrrivei-sy and not assuagc il ,  and would only cornplicate still furthcr thc work 
of  the GcneraI Asxm bly. It followed that the Generril Assernbly was now en- 
titled to terininate the kIündate (Dossicr itcrri 14 1 : 1439th nitg.. paras. 91,92, 
96, 98, IOII and 101). 

52. Thc representativf of Ian~airr: said his Gove~nrncnt wils in n o  doubt 
whatever that South ACrica bad forfcitcd the riglit to adininistcr this Mandate. 
The only practical step ,vhich the United Nations could take was tci rclicvç 
South Africa of thc Mandate. Thc questions which would rcmiin would be 
questions of iiniing, of jirncedure, of tacrics-t hat is, of t hc niachiiiery to be cm- 
ployed in wirhdrawing tlie &landare. In this regard the dclcgation of .lamai= 
would support any rcssonabIy and effective arrangement (Vossicr item 139; 
L431st rnty., paras. 67, 6')). 
53. The represcniative of ~ V e w  Zenlcriid said his delegaiion had voted in fa- 

voiir of the resolution bet:ausc i t  bclieved that a very important principlc was nt 
stake. In essence, the isslie nras whether, in the facc of Sutiih Africa's FaiIure to 
comply with irs substnnrive ohtigatioiis and its disavowa1 of the Mandate, the 
United Nations would assert lhe responsi biIitieç which i t  undoubtcdly had. Iii 
thc rcsolution lhose respiinsihili ties rwre unequivocaIIy iiilirmcd. The situation 
justifieci an act of solidariry on the pürt of i h t  inteinationd community in sup- 
port of a resalurion incvrpuraiing the restatcmcnt ol' the collective view or the 
Organization. despite differenccs of vieri; as to thc mus! appropriate and eKec- 
tive wording of I bar resolution as a wIioIe (Dossier item 146; 1454th m tg., paras. 
303-308). The qitcstion of imp1etiientation reniained for study. Thç representa- 
tive of New ZeaIand regretteci that rhe sub-amendmcnis to operative paragraph 
4, siibmi tred by Ihe United States, haJ not bwii adopted. The siiggested reword- 
ing rvould have clürificd the rrieaiiing of the pnriqraph and \vould have uiider- 
lined that South West Africa's internarioiiül status rcrnained uwltcrcd hy the 
rerrriination of the Maneate (para. 3I)Yf. 
54. Tn his jnt~rventior~ in rhe general debate on the item, thc reprejentative 

of New ZealariJ reviewgd the series of rewlurions which coliiiinated in the adop 
tion of resuic~tion 1 541 (XV), which applied equally to al1 Trust and Non-Self- 
Governing Territorics, iiot excluding the Kon-Self-Governing Territory of 
Soutli West Africa. III tlic: case of South Wcsr Africü, the Administcring Power 
also had specific and exp-]ici t o bligütions towards the in ternational carnmunity 
which were of niore dirct t significonce [han rhrise der~ving from the declaratory 
resoluiions of the Generxl Assembly. '1-he reprcwntative of Yew ZeaIand also 
stattd thai New Zealanc! accepted ihat South Africa had forfeited itny moral 









65. The representative of Peru stated that the position taken by South Af'rica 
obIiged the United Natioas to condcmn South Africa and to revoke its Mandatc 
ovcr South Wcsf Afriça. The United Nations must exerciw its right, and its 
düty, to lead al1 people; whiçh had not yet attsincd independence rowards 
coiiiplete and fruitru[ savereignty (Dossicr i tein 14 I ; 1439th rntg., paras. 57, 70). 
66. The reprcscntalive of Veri~~zrtci'a stated that South Africa had failed to 

fulfiI its obtigations with respect to the adniinistralion of the mandated Ter- 
ri tory. ConsequenrIy, antl in vicw or the fact that the rcpeaied efforts of vuricius 
United Naiions bodies Iiad iint had the slightest resiilt, fhe Lnitcd Kations 
niust iake ovei the Mandate and assuine dircct rcsponsibility for the adminis- 
tration of the Territory (Dossicr itcm 139; 1431st rntg., para. 140). 

(c) D~lt.ya!ior~s wiiich r:bs~nintrri in rii9 ibore 

( i )  Frünce 
67. In his interventiort in ihe general debatc on ihe iteiii, tlie represeniative 

OS Frartcc said, iiirrv cifiu. ihat with cach year ftiat passed one siilw iri one form 
or ano~her an aggravation of raciaI discrimination in South Wcst tlfrica thar 
wascontrary to the  Eiiited Nations Charter, contrary to t lie Universal Lkclara- 
lion of IIurnan Rights, and contrary to  thr: unanilnous wiI1 of the Asscrnbly 
(Dossier item 141 ; 14391 h rntg., para. 143). The French delegation considered 
that the international obfigations cvntracted by the South African Government 
when i t  ms entrusted wirh the Mandate were not extinguished with thc dis- 
solution of the I ~ a ç u e  cif Naiions. If, as South Africa cIaimed, ihe Mandate 
had ceased tn exist, Sliufh Africa would be depriwd of aII Iegal foundation Kor 
excrcising its authority, IOr il would have no justification for keeping its rights 
arising out of the Mandate ivhilc al the  same timc rcpudiating obligatioi~s deriv- 
ing from the ssrnc source. Coiisequently, ror the French dclegation, the inter* 
national status of South West AFrica was still the same as beforc the diswlutivn 
of the Leapue of Narioirs. Thc United Nations could and must exercise the 
supervisory functivns foi-merly entrusted io the bague of Nulions bara. 144). 
The French delegation o ~ l d  only reaffirm ils total opposition io the principles 
appIied by the Ci~vernrni:nt of South Africa bv exrtnding to thc Territory of 
South W c s ~  Afriça i ts pc.licy of nparrh~ili. The Soirth Afriçat~ Governmenr hüd 
riianifestIy failed in thai. fundamental obligcilion to which i t had subscribed 
under Ihe terna nf the biïndatc. The French delegation wasatso firrnly atrached 
tn thc rikhl <if al1 peoplfs to seIf-delermination (paras. 145- 147). 

M. In explaining his * m e  at the 1454ih meeting (Dossier item t46), the re- 
preseniarive of Francc c;;pressed liis delegaiion's opinion that the international 
status of South West Africa was stili in force, tha t  Souih Africa had disrcgarded 
its fundanrentaj ubligatkins under the Mündaie by extendhg its p l k y  of nparl- 
IZPM ro ihat Territnry, a ~ i d  that the essentid aim or the United Nations shouId 
bc to enubk the  population of South  West Africa tu deterinine Cor itsclf ils 
future and thus IO accedt: to indewndcnçe, The French dclegation stated that in 
niairtraining these vicws, it had approved at lcasr paragraphs 2, 3 and 7 of the 
draft rcsolution in its ainended forrn, i.e., the reafirmation that South West 
Afriw uras a territury h.iving international staius and that it should maintain 
fhis status un t i l  i t achievixl indcpendence; the dccIaration that South Afriça had 
failcd to fultil its obligaiioits in respect of rhe adniinistration of the Mandiited 
'I'erritory and cnstire the moral and material well-heing and security of the 
indigenous inhabitants ( i f  Souih West Africa, and has, in fact, disavowed the 
Mandatc; and the cal1 upon the Government of South Africa fortbwith to  
refrain and desist from a n y  action, conuti~utional, administrative, poIitica1 or 
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otherwise, whiclt would in any manner whatsoever alter or tend ta alter rhc 
present internationaI status of South West Africa. The views which Ied the 
French delemiion tu abstain in the vote did not reIate to the basic findings of 
fact and of Iaw, but related to the Içgal validity of the method proposed for 
putling an end ro the policy of South Africa in South West Africa. Thc French 
delegation staied that the  question as to which United Nations bodies wouId 
have cornpetence to eîTect ihc rcvocation of the Mandate had not k n  suffi- 
ciently çonsidered. Il did not see the justification for the United Nations i t d f  
assurning the administration of the Terrirory (Dossier item 141 ; 1438th intg., 
paras. 143-156). Finnce's disent xla[ed iv  thc \visdom of having South West 
Africa administered by rhc United Nations. Al though the French dckgation 
had statcd tliat it did not excIude rhe withdrawal of the Mandate, i t  muid iiot 
agree with the inaniier iii which thc wiihdrciwa1 had been decided upon. The 
French deregation aIso mentioned its disagreemeiit with GeneriiI Assembly 
rcsolutiun 1 514 {XV). It considered that the very speciaI c a s  of South West 
Africa had nothing ta gain from being linkcd with a general and questionable 
text of this kind (Dossier item 146; 1454th rntg., paras. 326-330). 

(ii) Unitcd Kingdom 

69. The rcpresentative of the Utzikd KKing</um stated ai thc 1448th meeting 
fhat certain concIusions were absoIuteIy clear: rhat the 1950 Advisory Opinion 
stood ; that the South Afnmn Govcrnment's contention that the advisory 
opinions had ben over-ruIed had complctcly failcd; South Wcqt Africa had 
heen and w;is a terrilory itnder international Mandate; South Arrica had thc 
international obIigations s t a t d  in Article 22 of the Covenanl. The provisions 
for internationaI accorintability Iay at the heart of ihc mandates system (paras. 
33-38). Hy word and by action theSouth African Government had clearIy dem- 
onstrated itc undeviating deterriiinalion to deny and repudiate essential obIi- 
gations incriinben t upon ii undcr the Mandate. By repudiating these obligalions, 
so cIearly affirrned by the Intcrnational Court of Justice. il had, in effeci, forfcit- 
ed iis tillc tri adrninister the Mandale. The South African Governn~ent could 
not deny i ts essential obligations undcr the Mandate without forfeiting whai- 
ever righ ts i i  might have had i i l  regard to the  adminislralion of thc Miindafc. 
II  no longer hiid thc right to mrry the sacred trust conferred tipon it. These, in 
the view of the representative o l  the Unitcd Kingdom, were concIusions abouf 
which one nzed have no doubt whatsoever (paras. 41-45). 
70. The reprcscniativc of the United Kingdom poinfed ro a number of Iegal 

qu~5tions aff'ccting the friture of t h ~  Tcrritory, on which the AssembIy had no 
guidance frnm the Court. His dclegation did not wish that the last word of the 
Court on this greiit issuc should k the Judgmeni of JuIy 1966. It seemed highly 
desirable to demonstrate to the world and to the South African Govcrnmcnt in 
particular thar the Judgmtnr by the Court given in JuIy 1966 was in no way a 
victory or justification or vindication for the Soiith African Government. The 
clear conslusions which the AssernbIy must rcach frarn a study of the Icgd and 
factua1 aspecyis of the question of South N7est Africa must be that by its disa- 
vom,al of its obliyations under the Mandale. in particular by ils bruch  of the 
requirernenr~ of internationa1 nccountiibility, the Soufh African Govcrnmcnt 
had forfeited t he  rigtit to adrninister the Mandate (pars. 45-49}. After referring 
to what he hacl said in the Special Poliliçal Cornmittee (472nd mcering) on 
L December 1 455 on the issuc of apnrrkeid generall y,  the representatk #of the 
United Kingdom came again to the main question which hc wishçd 10 put to 
the Assembly-thrrt South AVrica. had forfeited the nght to adminisrer the 
Mandarc (paras. 50-53'). Thc Unitcd Kingdom could nat accepr the IegaI ar- 
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guments put forward by thc rcpraentatives of South Africa in the dcbüic; it 
certainly could nof accept their defence of their racial policies. Even more 
sirtlngly, the United Kirigdom rejecred the applicaiion of thuse policies to a 
country wliich was an intrrnational rcsponsibility (para. 57). l i e  concludcd that 
methods and means n-iuit h found to cnable a11 the people of South West 
Africa tu proceed to frecdoni and true seifdctcrmination (Dossier item 142; 
1448th mtg., paras. 33-5t;). 

71. At the 1454th mo:ting, the representative of the United Kingdom cx- 
presscd a nurrikr of reslirvations with resp~ct to lhe resolution. These reser- 
vations relatcd to the last parüyraph of the PreambIe. He believcd that il wvuld 
be at least unwise to use the ivords "including the right to revert tn itself ihc 
administration of the Mandated 'iérritory", a clause ulhich the delegatirin 
regarded as doubtful in law. Ii had througliout b e n  the UUtcd Kingdom's 
contention that the Assernbly should no1 ai Ihat stage ddn more than state that 
the rights of the South .\frican Government undcr Ihc Mandate had termi- 
naied. That was a f i n d i n ~  which thc Lnited Kiiigdom clainled to k rright in 
vicw of the failure of tht: South African Gavernment ta fuifil ils international 
obligazions. Thc rcprcxri tativc felt tha t the General Asscmbly shouId unite in a 
formai dedaration that tl~e Sourh Africün Governrnent's rights iinder the Man- 
date had terminatcd as a resuit of ils lailrire to cornply with its obligations under 
the Mandare (Dossier itt in 145; 1454th rnrg., paras. 72-77). 
72. It was made clear in the statemen ts of the United Kingdom delegaiion 

thar irs dissent which led it to abstain in the vote on the draft rcsolutioii, did 
no1 relate to the findings of the violation of i t s  obligations by South Africa and 
the ccinscqucnct. fol Ior~iiig from them, i.e., thc tcrrnination of the Mandate. 
but to the technical and legal aspects of the steps to be taken subscquently. 

(d) D~legnrio~is which I ' O ~ P ~  ~ ~ ( ~ N I S I  llte drufi rcsoitrrioti AIL.483 and Add. 1-3 
rïtlrf rhc artrendrn~ffl~ i f 2  doctinzent A/L.46:8 

ci) Portugal 

73. The representative of Porrrrgal said tfiat the resoIution approvod by the  
General Assemhly had railed to take into consideration very pertinent and 
important juridical aspcts or the question. In his opinion the international 
status of thc Territory zould bc modifiecl only by agrecmcnt htween both 
parties to t he  contractual retationship, Le.. Soiith Africa aiid tlie organizaiion 
that crcatcd the Mandate. Neilher party could altcr the prcsent sratus of the 
Territory without rhc crmcurrenLu: ol ihe other. The resolution went clearfy 
beyond the competcncc of the Gcneral Assemhty as dcfined in the Charter. 
Under the Charter the Sccurity Coiinci[ alonc would a p m  to he the dceision- 
niaking organ of the United Kations while tlie Creneral Asscmbly co~i ld niake 
only reconimendations. I:rom that point of view again it did not  seem Iegitimate 
for thc Gcneral Assenibly to take a decisian to consider the Mandate as tcr- 
minating and South Afriza as having no right to administer South West Afrim. 
On the other iiand, the Fecurity Council itsclf could take up this question only 
if there werc an actuaI or impcnding breach of, or thrcai (O, inttrnationat peacc 
arid security. Since this \vas not the case, i t  was dificul1 for the ddcgation of 
Portiigal IO uriderstand how ihe Security CounciI could take up the matter 
(Dossier item 146; 1454lh mtg., paras. 285, 286, ,288). 

{ii) South Africa 

74. No atrcmpt hns teen made ta surnniarize in the present statemenf thc 
arguments submittcd to rhe General Asxrnbly at  its Twenty-first Session by the 



delegalion of rhe Repubfic uJSouth Africa. Iteferences to thecontributions to the 
debatc of the South African delegation, 10 the speeches made by i l  in excrcixof 
the righi of repIy and to the staicrnent madc in expIanation of vnfe are given in 
paragraph 20 '. 

Nor does t .k present paper sunzmarize the coinprdiensive statements made 
i i i  reply to tne South African intçrvcnfions by the deiegations of Ethiopia 
(Dossier irem 138; 143 1st mtg., paras. 270 el seq.), Liberia (Dossier iiçm 140; 
1433rd mtg., paras. I 12 er seq.) and the Philippines (Dossier ilein 141 ; I439tli 
mtg,, pans. 280 el ~eq.). 

75. Refereiice is also niade ro the statements made before the presentation 
of draft r w l t ~ t i o n  AiL.483 at the 141 4th meeting by Llhiopia, Liberia, Pakismii 
and Griinea, ;ind a t  the 14 17th mwiiny by South Africa, India and Tanrania. 

75. As hns already ken notcd. resolution 2145 (XXI) was adopted by 114 
votcs to 2 wit h 3 abstentions. (At that time the Uniled Kations had 121 Meiii- 
bers.) Not only the sponsors of thc draft rmolution and af the Latin American 
amendmcnts, but also the other mernbers of the tieneral AssembIy (apart from 
South Africa and Portugal) supporled the substantive pro\'isions of the reso- 
lutioii, nameIy: 

(1 )  the re&immation of the right of the people of South West Africa to seIf- 
dctcrminiition ; 

(2) the reaffirrnation of Souih West Africa's intcrnationii1 status; 
(3) the declaralion thal South Africa had failed ta fulfil its obligations and had, 

in faci, disavowed the Mandate; 
(4) tliat the Mandate was ierrnintitcd and that South Africa had no oiher right 

to adrninister the Territory. 

77. Onc ol' the abstaining delegations (France) expresly supported para- 
graphs 2, 3 a:id 7 of resoIution 2145 (XXI). Thc diflerence of opinion hetween 
that delegatic~n and the 1 14 delegations whn voted in favour of the resolution 
did not relate to the hasic findings of fact and of Iaw, but to the mcihod proposed 
for putting an end io the policy of South Africa in South W e s t  Africa. That 
delegation aIxo mentioncd its disagreement with Geiieral Assernbly resolution 
1514 eV). Ir considered that the very special case of South Wesl Africa had 
nothing t o  gain from being linked with a gcncral and qucstionablc tcxt of this 
kind. 

78. Thc di:;scnt of anofher of the three abstaining delegations (United King- 
dom) did not relate to the findings ihat South Africa hrid violntcd itsabli@tions 
under the Mandate and to the mnscquence following from this finding, Le., 
the termination of thc Mandate. The Cnited Kingdom delegation statd that 
thtse conclusions, inter aiiu, were absoIu tely dear: that the 1950 Advisory 
Opinion stood; thal SoiiIh West Africa was (i.e., in 1966) a territory under 
inlernationtil Mandate; that hy word and by aclion the Sotith African Govern- 
nlcnt denlonstrated i ts undeviaiinp dctcrrnination to deny and to rcpudiate 
essential obIigations inçumbent upon it; that i t  had forfeited its title tu ud- 
minirier thc Mandate. 

A summary tif a ccimprelicnsive writteii stateriirnt oi ihe Foreign Ministcr of 
South Africa will be round in para. 275 bclow. 



II. PROCEEUINGS OF . I H ~  AD HOC COW.~~TTF.E FOR SOUTH WEST AFRICA ESTAB- 
LISHFn RY RFSOLI JTION 2 1 45 (XXT) Oi: Ti IE GENEHAL ASSE~~BLY . 

79. The Generdl Assembly in resolution 2145 {XXI) on the Question of 
South West Afrjca established ihe Ad Huc: Cornmilice for Soiith West Africa, 
cornpnsed of 14 Staies Members of the Cniied Nations tri be designaicd by the 
President of the GeneraI Asscrnbly. The rnernbcrs of ihe Cornini ttee as desig- 
nated by the Presideni ol'ihe General AswmbIy were Canada, Chile, Czecho- 
slovakia, Eihiopia, Finlaiid, iialy, Japan, Melrico, Nigeria, Pakistnn, Scncgal, 
the Union of Soviet Socjalist Rcpiiblics, the Unitcd Arab Republic and the 
United States of Arnerics. 

80. The pürpose of the Committee \vas to recornmend practical means by 
whjch South West Africa should bc administered, so as 10 cnabte the peopIe of 
tlre Territory fo exerçise the right of self-determination and to achieve inde- 
pendence. 'I'he Committcc was lu report to the GeneraI Assemhly at a spocial 
session of ihe Asseiribly. 

IJ 1 .  The Cornrnittec mc t beiween 17 January and 3 1 March 1957. The rcporl 
of the Cornmittee was siibmitted to thc Fifth Special Session of the CieneraI 
Assernbly, 21 April- I3  June 1967 (Dossier item 185; AiG640]. 

82. Tlie inembers of the Cornmiltee were agreed on the aim which the Corn- 
mittee was to pursue. Thi:re werc difîcrences of vicw, however, as to the nature 
of the action which the llnited Nations niight take and the extcnt of ils capa- 
bilities. 

83. Three principal priiposals wrc  cxaniined by the Committee: a proposal 
subrnittcd by the delegations nf Ethiopia, Nigeria, Senegal and the United 
A n h  Repubiic (AIAC.129jL.3 and 1-.S); a proposa1 by the delegalions uf Chile 
and Mexico (AjAC. 129j.L.7); and a proposal by the delegations of Canada, 
Itdy and the United St.ites of Amena (AjAC.129;L.S) (Dossier iteiii 185; 
Ai6ti40: for AiAc. 129jL.3 and L.5. s e  paras. 45.81 and 82;  for A/AC.1?9/L.7, 
see para. 93: for A,!AC.I29/L.S, scc para. 84). 

(a) Prolmsrtl hy Ethiopin, Nigeria, S~argii] und rhe Utliteit Aruh Hcpirbiir. 

84. The proposal subniitted b y  thc Jclegations of Ethiopia, Nigeria, Scncgirl 
and the Unitcd Arab Republic was fuIIy endomd by the deIcgstion of PuAistair 
which stiited that i t  wished to associale iisell formalIy witIi those propouls as a 
CU-sponsor (Dossier item 185; A/6640, para. 99). The proposa1 was Rvriured 
by ihe rcprcscntative of i;l~ikri~id (Dossier item 185; Al6640, para. a), and had 
to a very large extent the suppori of the reprcscntatives of Cr~cfios~lo~dif l  
(Dossier item 185; A/664), para. 103) and thc USSX (Dossier itcni 185; A;W0, 
para. 1 17). 

85. 'l'he proposal cor,taincd provisions for the creation by the Gcneral 
AssembIy of an organ to he called the Unitcd Kations Council for South West 
Africa, and for the üppointrnetli of a United Nations Cammissioncr Tor South 
West Africa. 

86. The terrns of refen:nct of thc Councjl wcre to incliide the iask of taking 
vvcr thc administration of the Ten-itory, cnsuring thc w i ~ h d r a ~ a l  of South 
African police and mili t.lry forces, and their repIacemen t hy United Nations 
law en forcement personne1. I 'he Cauncil w d s  !O be based in South Wesi Africa 
and io bç raponsible foi the ~naiirtenance of iaw and ordcr. 
87. The proposal alsrr reconiniended that ifie Cieneral A~scmbly should 
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declare South Africa's continiid presence i i i  South West Africa, and any action 
by South Africa which frustrated or obslructed the task of the Council, as an 
act of aggreision agaiiist the peopIc and the territorjal integriry of Soutli West 
Africa, and ;i fiagran1 defiancc of the authority of the  Unitcd Nations. 

(b) P r ~ p o l  hy Chile m d  PieA-ico 

88. TIie proposa1 submittcd by tlie delegations uf Chile and Mexico was 
supporfed by ihc dcicgation of J o p w  (Dossier item 185; A/6540, para. 98). 
89. The proposal a h  containcd provision for the establishment by the 

General AsscmbIy of a United Nations Council fur South West AFrica, and for 
tlie designation of a United Naiions Cunimissioner for South Wcst Africa. 
90. The CounciI was to assurnc full responsihility for rhe admiiiistratioii of 

South West Africa. It was also fo ~ake the nectssary stcps to establish a con- 
stituen t üsscinbly charged wi th drawiny iip an independence consti tuiion for the 
Tcrritory. 'I'iie Council was to enter iinmediately into contact with tlie auttiuri- 
ties of Soiitli Africa i n  order to Iay Jvwn proecdures for the transîer of  the 
Territory wi-,:h the leai possible uphcaval. 

@} Prupasai b . ~  Cunnda, if& (ind the L7niied Srores 

91. The proposa1 submitted by the detegations of Canada, Italy and the 
United Staies cvntained a provision in terms of which the Comtnittçe, considcr- 
ing rhar by rt:solution 2145 (XXI) f hc General Assembly had, iiirer alin, declared 
ihat the Gorernment of South tifricri had Iost the right to adrninister South 
West Africa and that the 'Ièrritory had corne under tlie direct resporisibilily of 
the United Nations, would rccornniend to the Fiflh Sptyial Session of the 
General AssmbIy, int~r dia, tiie appointment of a SpeciaI Iiepresentative Tor 
South West Africa and a United Nations Council for Sou111 Wmt Africü. 

Y?. The miandate of  the Spccial Reprewnrative was to include the duw "to 
çsiübIish al1 contacts that hc rriay deem neccssary" and the duty "to determine 
the necessac< ccondit ions that will enable South West Africa to achi~yc. self- 
determination and independcnce". 

93. The gist of the thrce-Power proposal was explaincd to be rhat the -lei.- 
ritory was tci bç  administered hy the peuple of South Wcst Africa theinselves 
and any forrn of direct alien administration shriuId he ruled oiit. 

94. The tkiree delegalions were of the opinioti that the Unitcd Nations had 
to exhaust al1 oihcr ineans to realize the piirposet of resolution 2145 (XXI) 
hefore considering coercivc mcltsures. They consjdered the requirement. in 
thtir propos:iIs, that the SpeciaI Reprewntaiive should "cstablish ail contacts 
rhat he may deem ncrrcssary" to be an essential elcment in his teims of reference 
(nossier iteni 185; .4/6640, paras. 85 to 87). 

Trniis~nissiot~ nJ rhe Three Proposais fo ihe f;eirerul Assenitily 

95. None of the three proposa15 obtained niajorily support and the Ad Hoc 
Cornmittee tlccidcd io transmit ro the Gencriil Asseinhly the three proposais 
suhmitttd to the Conimittcc by the three groups of it; mernber dè~eia~ions 
(Statcrnent af the Ravoorteur of the Ad Iioc Comrnittcc at thc l503rd nieeting 
of the GenerilI ~ s s e m b l y  (Firth Special Session]) (Dossier item 166. para. 5). 

96. II wiIl h noted thai whiIe ihc thrce prnposaIs differed as to the practical 
action to be taken by rhc Generai Assenibly ai thai siage, ihey al[ procccdcd 





103. 'The Fifth Special Sessiort of ihc General Assembly convencd oit 21 
April 1957 ;tnd disctissed the "Question of Soutli West Africa" at its 1503rd 
thruugh 151 8ih pknary rncctings (Dossjer itetns 166-18 1). 

104. As uas iloted iit section I I  of ihc prcsent review, the General Assernbly, 
in resolutiori 7145 (XXr), paragraph 6. created the Ad Hoc Cornmittee for 
South Wcst Africa tr, recornrnend praciicai mcam by which k u t t i  West Africü 
should be administered, aiid to report to the Cieneral Assembly at a special 
session no 1;irer than ApriI 1967. 

Ilnrtrrtwrrrs I;efi,re the Get~ernf Asscriih/y itt C.bnnecrion wirh rhe Irern 
Report of the Ad HOC Coint~iif tre for Solirh W ~ s i  A fricu 

( 0 5 .  The General AssembIy had before i t  the report orthe AdHoc Cornmittee 
for South Wesr Africa containhg three proposais and an informai suggestion 
transmitted ~ i t h o u t  reconimendation aftcr consideratiotl by rhc Rd Huc Com- 
iiiiitee (Do.;( ier itern 185 ; A/6&iO). 

106. At the 1506th plenary nizef izig the rcpresentative of Nigeria introduccd 
document AjL.5 16 and Add. 1-3, a SI-Power draft re~ lu t ion  recornrnending 
the esiablishrneni in the Territory of a United Nations Council for Snurh West 
Arcira to adininistcr South West Africa (nossieritem 11-9; 1506th mtg., pp. 2-17: 
Dossier iteni 185; A/L.516 and AJd. 1-3). 

107. The xpresenrative of h'igeria in introducing thc drafi resoluiion stated 
thai prciinibular paragraph 3 reaffirnied resoliition 2145 fXXI) by which the 
GeneraI Asrenihly ierrriinüted ihc Mandate exercised by South Africa and 
decided thar Sotith Africa had no other rigl~t to adrninistcr thc Territory of 
South West Africa ; thnt preambular paragraph 4 recorded the Geiieral As- 
sernbly's assurnption o f  direci rcsponsibility for the Terrilop oF South West 
Airica in accordance with resolution 2145 (XXI); and thar prearnbuIar para- 
grsph 5 rec3gnized the Geiieral AsscmbIy's consequential rcspunsibili ty to 
e f f e t  its obligatioris by taking practical sfeps to transrer power to the people of 
Soiilh Wesl Africa. The representative of Nigeria statcd "We cannot rhink of 
any niciiiber Stare of this O r ~ n i z a t i o n  taking exception to any of thcsc para- 
graplis . . ." {Dussicr itcni 169; 1506th rntg., p. 5). 

108. A rer'ised draft resoIution A/L.5 I6/Rcv. 1. co-sponsored by 79 riiem bers, 
was introduc:d try the repreçzntativc of Nigeria at the 15 16th plcnary meeting 
following consultalions (Dossier items 185 and 189 ; AIL.5 I6jRev. 1 : Dossier 
item 179; i5lCith rntg.). 

109. 'Ihe draft resolution AjL.5 I6:Rev. 1 represen ted an accomrnudaiion 
between the Afro-Asian tcxt <A/L.SIh and Add. 1-3) and several Latin A m r i -  
can siiggesticiris propounded initial ly by Chite and Mexico in the A i l  Ifor Corn- 
rni t [cc. In piesenting this revised tex1 recommending, inzcr c~liri ,  the establish- 
nient of a IJiiited Nations Cuuncil on South West Africa Io administer direct [y  
the Territory of Soiiih West Africa, the representatjvc of Nigeria stated: "Otir 
starting poirit is resolution 2I45 (XXI). and if  we are able to acconimodate 
ans suggestion for arncndmcnt i t  is nccessary that whoevcr proposcs thar sug- 
gestian be clearIy operaring iipon the understaiidiny no! only that resolution 



2145 (XXT) cxists but also that i r  cxists to he irnplentented" (Dossier item 179; 
1516th nitg., pp. 3-37). 

I IO. At  the 1507th plenary meef nç the representaiive of Saudi Arabia 
intrriduced drafi rcwluiion AiL.5 17 prvviding for the appojntrneni of Co- 
Adminisrrators to adininisier Sautli West .4fr iu togethcr wirh South Aftica on 
aii iitterim bais pending the funçrioning of the United Nations Council for 
South West Africa (Dossier item 170; i 507th rntg., paras. 109-1 29: Dossicr 
itcm 185; AIL.517). Draft i:esolution A;I,.5 17 was nevcr put io the vote: it was 
"suspeiided" ü t the requesi o l  the aiithor (Dossier i tenl 1 74; 15 16th rn tg., p. j 1). 

Adufiriun of' Res-o/u!ion 2248 (S- Y j  

I 1 1 .  The GeneraI Assembly at its 1 5 18th mecting advptcd ihc draft rcsolu tion 
AjL.5 I6;'Rev. I a5 resolutid>n 2248 (S-VI. There were 85 voies in favour and 2 
against, with 30 abstentions: 

111 fmoiir: Jamaica. Japan, JurJan, Kenya, Kuw~ait. Laos, Lebanon, 
I,I beria, Libya, Madapascar, Malaysia, h.iaIi, Mauritania, Mexico, Moroc- 
co. Nepal, Nicaragua, N i g r ,  Nigeria, Pakistan, Panama, Paragitay, Peru, 
Philippines, Rwanda, Saudi Arabia. Sene@[, Sierra hone ,  Siitgapore, 
SomaIia. Spain, Sudan, Syrra, Thailand, Togo, Trinidad and Tobago, 
Tunisia, Turkey, Ug: nda. United Arab Republic, United Repu bIic or 
'1 an~ania, Upper VoItii, Uruguay, Venezuela, Yetnen. Y  gusla la via, Zam bia. 
Afghanistan, Algeria. Argentina. Parbados, Bolivta, BraztI. Burma, 
Burundi, Cambodia, C'ümeroon, Central African Kepublic, CesLon: Chad, 
Chile, China, Coionitia, Congo (Bra7.zaviilej. Congo (Deniocratic Repub- 
tic of), Costa Rica, <:yprus, Dahomey. Ecuador, EI SaIvador, Ethiopia, 
Gabon, Ghana. Greet:c, Guatemala, Guinea, ( iuyana, t faiti, Honduras, 
India, lndrinesia, Iran, 1 raq, Tsrael, Ivory Coasl. 

Agnitisl: Portugal, South Africa. 
Ahstaining: Luxemtourg. MaIawi, Malta, lMringoIia, Ketherlands, New 

ZeaIand, NoMay, Priland. Komania, Sweden, Ukriiinian Soviet Socialist 
Republic, Union of Sr~vicl SociiiIist Repuhtics, United Kingdom of CIrëat 
nritain and  Korthern I reland, United Slatcs of America, Ausrralia, Austria, 
BeIyiiim, Botswana, Rulgaria, Byelorussian Soviet Saciüli~t Rcpublic. 
Canada. Cuba. Czoclioslovakia, Deninark, Finlaitd, France, Huiigary. 
Tceland. Ireland, Italy (Dossier item I X I  ; 1518th mtg.. pp. 6-10]. 

Srnte~trc?irs in the Geizerrtf Debntc aiid E.vplariatiorir of Yurc 

1 12. The CO-sponsors of draft iescilution AlL.5 16:Rev. 1 believcd that 1 he 
Fifth Spcial Session had teen convened tn implement resolutinn 2145 (XXI); 
and that resolirtinn 2145 i:XXI) was the poinr frorn ivhich the Fiftti Special 
Scssion must pruc-red. Some or ihe m-sponsors refcrrcd exprcssly and ap- 
provingly to certain principlts in resoiiition 2145 (XX1). The representativc 
of Eihinpiu ohsewed that if the GcncraI Assembly was to be consistent with 
ÎtscIf its dcbatc a(  the fiftlt special session would have to procoed within the 
sole context of resoluiion 2145 (XXI) and in the Iight of the report of the Ad 
ifoc Comniittee on Soutli West Africa. Having dtrided to terniinate the 
Mündatc and tu assume direct respoiisihility for advancing South West Africa 



to independence, the GeneraI Asscmbly wasobligd ta createetkrive machincry 
for impIernenting its decisions (Dossier iteni 166; 1503rd rntg., paras. 20, 
65-66), Thc rcprcscntativa~ of Trij~idlid and Tobago, Kitwaii and Yemen açreed 
that the Assembly was not convcncd to renwn discussion of the merirs of 
Soulh Africa's case with respect to the Mandatc, but tu discuss practical 
alternatives for implementing resoIution 2145 (XXO and to examine thc 
report of the Ad ffuc Comrnittcc massier item 163; 1505th mg., p. 36: Dossier 
item 171; 1508th rntg., para. 64: Dossier itcnr 173; 1510th rntg., p. 71). The 
deiegation of Thuilandconsidered the terms of resolutioii 2145 (XXI) irrcvocable 
and non-riegotiablc and beIieved the question of South West Africa inust 
proceed ''ïrom rmffirrnat ion of AssembIy resoIutinn 2145 (XXI) CO translarion 
of the proiiisions in lhat resolution into concreti: and practical action" (Dossier 
item 173; 1510th rntg., pp. 77-78). 

113. The representative or Sui>wIic~ rcfcrrcd to the rnost important niatter 
on which there was general concurrence: "the fact that al1 rnembers r c c o g n i d  
that theri: i,ï no gojng back on the provisions of GencrüI AssernbIy remlution 
2145 (KXI'), which tenriinatcd thc right of S o u t h  Afriw to administer South 
West Africa and wwhiçh placcd the 'Ierritory under the direct rsponsibility of 
the L'nitei Nations (Dossier item 169; 1506th mg., p. 27). The representative 
O€ J~moicii considered the AssembIy's point of departure "the international 
status of C;niith West Africa, which is now under the direct responsibitity of 
thc Unitcc! Nations" [Ilossier item 171 ; I508th mtg., para. 28). The represen- 
rative of hépal emphas id  that the Assembly had adopied a decision {resolu- 
tion 21 45 (XXI)) on certain "basic and fundamen ta]" principles, rwpcniny 
of ihe debatc upon which would be impermissibIe. "lt js the undcrstanding of 
my deIegation that these principlcs are ( 1 )  the Mandate conferred on t h e  
British tiovernment to bc exercised on its MaIf by the South African Govcrn- 
mcnt is teiniinated; (2) the Government of South Africri has no other right to 
adrninister the Territory; and (3) South West Africa cornes under the direct 
responsibilily of the United Nations, and ihis responsibiIity must bc dis- 
chargcd" t'Dossier item 173; 15IOIh rntg., pp. 83-85). The representative of the 
U~zitcd Ar& Republic bcticvcd the first step in the direttion of enabling the 
people of South West Africa to exercise wIf-dctcrniination and to achicvc 
indcpcndence had been taken by the  Generrrl AssernbIy when it terminated 
the Mandate. "Whiit should logically follow is how best we can ensure the 
transfer of  power to the people of South West Africa." "What WC arc caIlcd 
upon to d~ is to foIlorv up resoIution 2145 (XXI) and step fowtrd" (Dossier 
item 171 ; 1508th rntg., paras. 16-17). The rcpresenrative of Tanmin refcrred 
to the ass.rmption by the Asscmbly of responsihility for Sotith West Arrica, 
and called uwn the AssembIy to irnptenient its obligation to transfer al1 powers 
to the people of thc Territory, in accordance with the DecIarrition un the 
Granting cif Independence to Colonial Countrics and Penples and resolution 
2145 (XX1) (Ilossier item 172; 1509th rntg., p. 22). The repreçentaiive of Iraq 
emphasized that thc As~mhly  a t  the current special session kvas ubli1:c.d ta 
concenrraic on a single issue-lht: administration OF South West Africa by 
thc Unitcc. Nations with a view towards preparing the people of the 'l'erritor?' 
for self-deierinination and independence (Dossier item 176; 151 3th nitg., p. 61 ). 
The repre::eniarive of Chile observed: "Thc basic doclarstions of thc United 
Nations-Lhat the Mandate kas terminated. that the Lnited Nations it.?surnes - - - - - -  

direct responsibiliiy ovcr the Territnry, that ;he objective of rhe United Nations 
is to Iead the Territorv to selfdeterininatiun and indcoendencc-arc immutable 
and irrevcrsible. Thai is \%hy we bclicvc that the commari denaminalor, from 
which no -iroposal can dcpart, i~ still the qtrict framework of reçoliition 2 145 





mtg., para. 58). The representative of Spuiti believed the fjîth special session 
must proctxd strictly within the context of resolution 2145 (XXI) and in the 
l ight of thc report of the Ad Hoc Corninittee on South Wesl Africa (Dossier 
item 18U; 1517th rntg., p. 37). 

1 17. Thr: folIowing dclcgagations ülso emphasized that the frfth special session 
had been < ~ n v o k e d  to implenient resolution 2I45 (XXI), not to discuss the 
merits or shortcomings of rhal resolution: Mnii (Dossier item 173; 15 10th rntg., 
p. 4f$, China (Dassicr itcm 177; 1514th rntg., paras. 82-94), Isru~I  (Dossier 
item 178; 1515th rntg., paras. 1-91, Crceer (Dossier iicm 181; 1518th mtg., 
pp. 47-50). 

Siarertzet?rs by pertrinricnt nretizhers of ihe Serzrriry C:ouacii absruining iti the vote 
uporf drqfi resolufion A,'1.516/ Rev. I 

118. The rcpresentative of France stated that South Africii had '-rcncged 
an the obligations impased upon it by the Manrlate with respect to ensuring 
the matcriil1 and moral wcll-king as weIl as the wial  progress of the inhabitants 
of South West Africa". He helieved ilie problein "confronting the Asçembly 
is not so rriuch that of guaranteeing lhe administration of the Territory during 
a transitio~~al pcriod, as it is that of determining the ways and nieans by whiçh 
the population of South West Africa wiI1 be able, if it so dcsircs, to accede tri 
independence" (Dossier ilem 173; 1510th rntg., pp. 58-61). 

119. Thc dclcgation of thc USM endorsed the in fornial suggestion it had 
made in the Ad Hoc Conirnittee o n  South West Arrica, including support for 
the immed ate independence of rhe people of Suuth West Africa (Dossier itein 
157; 1504th rntg., pp. 4647). 

120. l'hb: delegation of the Utzirrd Kinbri/orn raff imed ils conclusion "that 
the South African Government had forfeitcd the right to administer the 
Mandate civer South West Africa" and restated its support for rhe =If-dcter- 
inination c i f  the people of South West Afrrca and ~ h c  corrcctness of the 1950, 
1955 and 1956 Advisory Opinions of the International Court of Justice, The 
reprcsenta-.ivc of the Lnited Kingdom repeated that his delegalion had b e n  
unable to vote for resolution 2145 @XI) for a nurnbcr of rasons. "We had 
and siill hive doubts on severai Icgal issues." "Moreover, we rvere convinctd 
that the terms of reference of the Art Hoc Cornmittee shouId not havc boen 
confined and restricied as they werç but should have bcen widened ta aIlow 
and require the Comrnitlee io considcr al1 aspects of tlie future course to be 
follriwed by the Lni ted Nations, wi th the agreed object of self-determinatiun 
and indepmdetice for al1 the people of iht  Tcrriiory." The representative of 
the United Kingdom concluded that his delegation Iiad ketr prepared to 
support the proposal subrnifted to the Ad Hoc Cornmittee by ItaIy, Canada 
and the Ciiited States, but could no! endorst ihç altcrnativc proposais before 
the General Assernbly for they were not bascd upon broad agreement and could 
onIy raise liIse hopes (Dossier item 167; 15Il4th mtç.. pp. 62-65, 68-70: Dossier 
item 181; ,518th rntg., pp. 11-12). 

121. The representative of ihe CIriifed S~nrcs reafirined his delegat ion's 
support for rmlut ion  2145 (XXI) which "contains the basic agreed position 
of the Ili~iied Nations" on the question of Souih Wcst Africa and which '-1s our 
ançhor". 'l'he reprcscntativc "proposcd not to step backwaid froii~ resolution 
2145 (XXl), but to find ways within the capacity of the United Vations to piif 
it into pra4;tical effect" (Dossier iletn 168; 1505th rntg., pp. 7-6, 8-10; Dossier 
ifem 181 ; 1518th mtg., pp. 51-52). 





support for resolution 2 145 (XXl) but fcarcù that t he  revised draft resolurion, 
unlikely to be irnplementcd, would adversely affect the prcs!igc of the Lnited 
Nations (Dossier item 181 ; 1518 th inig., pp. 46-47 ). The representaiivc of 
Icelriprd obseived thai discussions and negntiations during the firth special 
session re Accted the prevailing desire in ihc Asscrnbly to take a srep forward 
in pursuailce of t h e  goals set forth in rcwlution 2 145 (XXI) and, at thc same 
titne, tci r:ndeavour to maintain the overwhelminy majority by uwhich tlrat 
rcsolution had k e n  adopted (Dossier i tçm 180; 151 7th mtg., p. 1 1). Thc 
delegation of Ausfria resrakd its approval of resolurion 2145 (XXI), obscrving 
thai only ;t draft cnjoying the fuIl and active support of the per~nai-ten t mem bers 
of the Scc.urity CounciI couid enuble the  Unitcd Nations ta achieve the goal 
set out in that resolurion (Dossier item 181; 1518th nitg., pp. 32-35). The 
representativc of frelmtd suggsted that, in view of South Africa's obvious 
detcmination to reniain in rorcible occupation of South West Africa, rhe 
Aswrnbly, as the aiithority legally and ~noralty resputisiblc for thc Tcrritory, 
scek forihwi th the assistance of the Wiirily Coiincil in cffecting the Assenibly's 
obligations to the people of South Wcst Africa (Dossier item 170; 1 SI 3th mtg., 
p. 22). 

Srormiriirs b-v nictnhrs of ~ h e  Ajh-Asiuir gruup abstainirr~ iti the roofs upon 
draft r~,ro~urioit AIL.5 161 Rrv. I 

125. 'I'he representuiivc of bf~iatrli referred to his delcgation's position at 
the Twenty-lirst Session of the Geiieral Assembly during which "we made i t  
abundantly clear that we held no briel for the manner in which the lvlandatc 
over South Wcst Africa \vas administered by Seuth Africa. We recogrtized that 
a change :vas iiecessary. I3u t iiiy deIegat ion iibstaincd on the resoIulion strictly 
on the baçis lhal i l  was not capable of k i n g  impiemenitul". Howcvcr, a s  the 
resolutiuri had bocn supporteci hy the  vas1 majority of AssernbIy ineinhers, 
he  considered the Assembly obligated 10 continue searching for ways to 
implement i t  (Uossier item 169; 1504th mtg.. p. 8 t : Dossier itcm 176; 1513th 
mtg., p. :LOI). The representative or Butswona bclieved tlie statiis of South 
West Africa iiiust be dclermincd by the Unired Natioris reprcwnting the 
international commiinity, not by South Africa acting unilatcrally; he could not, 
however, cnvisage a change in the status of South West Africa without the 
active CO-operation of  tIie prcscnt administering authoriry in any rnachintry 
designed ro WI in motion the process of seif-determination and independence. 
Aliliough hc considered i t  possibie to argue that the Maiidate had been ter- 
mimted and that South Africa ilIcgally occupied South West Africa, the 
rcprewnt:ltive reminded the  Assenihly that resciIuliun 2145 (XXI) had not 
removd :<outh Africa's administra lion [rom the Tei~i  tory (Dossier item 174; 
151 1 th n-irg., pp. 26-30). 

124. Tite reprewntative of Czcchosiov~kia klieved the iask of the Iifth 
speciai seision was to consider and adopt rneasures by which the provisions of 
resolution 2145 (XXI) would be brought fo Iife. He proposed the withdrawa1 
of South Africa frorn Soiith Wcst Africa and the independcncc of thc Tcrritory 
(Dossier item 170; 1507th mtg., paras. SI. 54). The representative of Korilariia 
believd one of the basic duties of the Gcncral Assem bIy at  the Fikh Special 
Session was to demand firmly that al1 States withou t exçcption strictly comply 
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with thc pr~\~isions of resolution 2145 (XXT) (Dussier item 17 1 ;  1508th rntg., 
para. 5 5). The reprcsentatih{e of the Byeloru.rsion SSR supported the exercise 
by the peopIe of South West Africa of thcir right to self-detcrrnination and 
indepcndcncc in accordancc: wi th the provisions of the United Nations Charter 
and the Declaration on ihr Granting of Independence tu Colonial Countries 
and Peoples (Dossier item 173; 1510th rntg., para. 32). The represcntative of 
the Ukraitrian SSR reafiirnied his delegation's opinion in favour of the im- 
mediate granting of indepcridcncc to the people of South Wcsl Arri~u (Dossier 
item 174; 15 1 1 th rntg., pp. 7-18). Thc dclcga!iition of Htingary maintaincd that 
the peoplc of South West Airica, like the people of any other mloniaI territory, 
hiid every riglrt to immedizitc independence (nossier itcm 174; 151 11 h rntg., 
pp. 62-63). The representative of Bukaria cndorscd ihe decisions contained in 
resolution 2145 (XXI) and :;rrgggsted that the efforts of the United Nations he 
diruclcd toward the expulsion of South Africa and its illcgiiI administration 
from Solith West Africa i i i  order to proniotc the Terri tory's independence 
(Dossier item 175; 1512th mlg., paras. 5-7, 20, 22, 24). The represeniative 
of Pu/und rcferred to his ~ielegation's understanding that thc provisions of 
resolutions 15 14 (XV) and :!I4S {XXi) were aimcd at the iminediate likeration 
of the people of South Wctt Africa and to his delegation's continued support 
for the inaIiet~able right of the people of Soulh West Afncü to frocdom and 
independence (Dossier item 176; 151 3th rntg., para. 92). 

Slrrtertierii opposirtg rhe nr/ojltion of dru& reso!~iiion AIL.5161 RCF. f 

127. Having referred Io his delcgation's opposition to the adoption of 
resdution 2145 (XXL), th(: representative of Porrupf stated : "The pracni 
resolution, contained in document A1L.S i6jRev. 1 ,  is  intended to irnplement 
thox provisions. C'onsequentiy, thc Portugucse deIegation could not do any- 
thing other than assume the saine position as Iast ymr . . ." (Dossier itcm 
181 ; 1518th nitg., p. 27). 

128. The representativc +r Albutria believed the GeneraI Assemhly should 
suppiement its decision of 27 October 1966 by formally an ci cfTatively pro- 
claiming thc independence of South West Africs (Dossier item 172; 1 509th mg., 
pp. 53-55). 'l'he rcprcscn~alive of f-eso/ho considered the terrils of resolution 
2145 (XXI) cfear about tht: termination of the Mandatc previously exercised 
by South Afriça over Soudi West Africa. He thought i t  of the utrnost impor- 
tance thar ihe spccisl scssiuri agree on equally clear terms to govern ihe transfcr 
of auihoriiy froni the de ,%ci0 administrator of South Wesi Africa to the 
United Nations admjnistration (Dossier itcni 174; 151 l th mtg., pp. 69-70). 

129. All delegations participatirtg in the dehite with thc cxwption of one 
(Portugtit) considercd the implementation of rewlution 2 145 (XXI), no1 the 
sirbstance of that resolution, the proper rocus of discussion at the Fifrh Special 
Session. Resolu tion 2 145 (XXT) was frcqucntly dcscri bed as a point of departure 
or the contcxt within which the Eifth Swcial Session rnust prweed. 



IV. SURYLY OF GENERAL ASSEMBLY REX>LWIONS REUTING TO NAMIIIIA 
ADOPTEI~ S UKSE~)IIENT TO C<EXER,%L ASSEMIILY I < E S I > L ~ J T I ~ N S  2 145 (XX 1) AND 

2248 [S-V) 

130. Tlie Generai Assemblq' continucd to be s e i d  of the question of South 
West Africa after thc ~crrnination of thc Mandütc b y  rcsolution 2145 (XXI) and 
afer the  i:stablishineiit of tlie United Natioiis Council for South West Africu 
by resolii:iw 2248 (5-Y). 

131. A: its 22nd Scssion, on 16 D m r n k r  1967, thc GcneraI Assernbly 
adopted resolutions 2324 (XXII] and 2325 (XXII) (Dossier iteiiis 245 aiid 147). 

Resalittior~ 2314 ( X X I I )  

132. Tlie GeneraI Assenibly, i i i  rewlution 2324 (XXII), condernncd thc 
illegal arrcst, deportatiun and rrial at Pretoria of  37 South West Africans as a 
fl agranr \infation by the Government of South Africa of their rights, or the 
in ternalional status of the Territory, aiid of General Assernbly resolution 2145 
(XXD. Kt called upon the Government of South Africa to discontinue fnrth- 
wi th Ihis illegal trial and to releqe and repatriaie the Sou th West Africans con- 
~xrncd. 1 t also drcw the urtentior~ of ~ h e  Securiiy Councit tu the rwlut ion .  

Resu~iifiui~ 2-723 ( XXi fj 

133. In rcsvlution 2325 (XXII) the General AsscrnbIy, inter &a, wndcmncd 
the refus;tl of the Govcrnment of South Africa to comply with General As- 
scmbl y resol u t ions 2 145 (X X 1) and 2748 (S-V), and decIared that t hc continued 
presencc of South African authoritics in South Wwt Afrim was a flagrant 
violation ~f i t s  territorial integri ty, iiiternational status and the ternis of earlier 
General rissrrnbly resolutions. 

134. It called upon thc Guvcrnmcnt of South Africa to withdraw froni t h  
.Territory of South West Africa unconditionall y and withvut delay all its mil i- 
tary and lioIice forces and its administration; io rcieasc: al1 political prisoners; 
and to aI1-~w aII political rcfugccs whoürc nativcs of theTerritory to return fo it. 

I35. TIie General Assenibly also directed an appeal to al1 member States, 
pürticularly to the main trading partners of South Afriça and to those which 
had econliiinic and othcr intcrcsts in South Africa and South West Africa, to 
take efîective action and other nieasures desigiied to ensure ihe imrnediate 
withdrawal of the South African adrninisrrarion from rhc Territory of South 
West AfrIca. 

136. Tlie General Assernhly requested the Securit): Council io take effective 
sreps lo cnable [he U n i r d  Nations ta fulfiI the responsibilitics i l  had assumed 
wirh respect to South West Africa, and it  further requested t h e  Security Council 
tu iake al1 appropriate ineasures to enable the  United Nations Council for 
South West Africli ro discharge iuHy the îtinctions and responsibiliries entrusttd 
to it. 

, 137. On 12 June 1958 the CieneraI Assernbly a t  its resuiiied 22nd Session 
sidopied i~esolution 2372 (XXII) <Dossier item 2A8), and expresstd its concern 
fhat the continued refusal of thc Govcrnnient of South Africa to coniply with 
its obIigations fo the United Nations and to the iniernationaI cotnniuiiity a a 
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whole wnstitutcd a fkagrant defiance of thc authority of tlie United Nations. 
138. Tt dçplored the defiance by the Govemmcnr of South Afiica of the  

Gcncral Asscmbly and Sc:urily Counçil resolutions conccrning the illegal 
a r r s t ,  dcportation, trial and conviction of South West A f r i a n  patriots. 
139. The Gçneral AssemSly procIsirncd t ha!, i i i  accordancc wjth I he desires 

of i t s  people, Souih West l~frica shnuid hençeforlli be known as 'Lh;ürnihia". 
140. At the samc tirne i l  charged the United Karions Council for Sourh 

West Africs (renamed the United Nations Couiicil for Namibia) with the 
perforrriance, as a matter ol' priority, of additional funcrions. 

141. It condemncd ihe Governrnent of South Afrjca for its persistent refiisa1 
to cornply wifh thc resolutions of the Gencral AssetnbIy aiid ihc Sccurity Coun- 
cil, its refusai to ivithdraw Vrom Namibia. and its obsrrucrion of the efforts of 
the L'iiitcd Nations Council. for Namibia io procecd to Narnibia. 

147. i t  cond~mned actioii by the Goverfiment of South Africa designcd 10 
consolidate its illcgaI control over Namibia and to destroy the unity of tlie 
people and the terrilorial inlegrity of Narnibia. The Gcncral Asxrnbly also 
condenined thc actions of States which, by continued political, military and 
econornic coHahoration witii South Afiica, had encoiiraged its Cio\~ernment to 
Jery the aurhority of the Unitcd Nations. 

143. It reiieratd j ts dem:ind tliat the Gavcrnntent of South Afriça withdraw 
from Narnibia immediatcly :ind unilatenliy al1 i t s  rnilitary and police forcesand 
its adininistration. 

144. 1t recornrncnded to ihe Sccririty Council urgently to take al1 appropriatc 
steps to secure the imp1ernt:nratiun of the resolurion and tri take effective inea- 
sures in accurdance with th: provisions of the Charter to cnsure the immediate 
rernovai of the South Afric:tn presence from Namibia. 

145. At its 13rd Session, un 16 Dccember 1968, by resolution 2403 (XXIIr) 
(Dossier item 269) the C;ent:ral Aswnbiy again reafirmed thc innlienabk right 
of the people of Nümibia t-3 self4ererminatinn and independencc and rhclcgi- 
timacy of their struggle ag:aimt thc foreign occupürion of their country. it 
rsjierated jts condemnation of the Governmcnt of Souih Africa for its persis- 
tent dciiance of the authority and resolutions of the United Nations. for its 
refusal to wiihdraw froni Plami bia, and for its palicy and actions designed to 
dcstroy the  national unity z.nd territoriaI infcgrity of Naniibia. 

146. I t  decided to draw ihc attention of the Securjty Couiicil to the scrious 
situation which had arisen ;ts a result of thç illegal !iresenLu: and actions of the 
Goveinment of South Africa iri  Namibia. Ir recornrnendcd 10 the S~curity 
CoiinciI ~irgently to takc al1 effective measures in accordance with the relevant 
provisioiis of the Charter. 

147. A t  its 24th Session, a n  31 October 1969, by rsolution 2498 (XXIV) 
(Dossier item 3 i 2) the Gcnc:ra[ Asxmbly again reafirmed. the inalienablc right 
of the pcoplc of Namibin tu self-deterrninaiion and independence, condernned 
the Crovemmcnt of South Africa for its persistent refusal tu withdraw its 
administration Frorn Nuniiliia and drew rhe attention of the Sccurity Council 
to thc dctcriorating situaticn which had arisen as ü resuit of the refusa1 of the 
Çor~ih African aiithnrities ti) can~ply with resoliitinn 269 (L969) of the Security 
Council. 
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148. Ai ils 25th Scssion, on 9 Uecember 1970 by resolution 2678 (XXV), 
the Cieneial Assem hIy having rwalled the prcvious GeneraI Assembly and 
Security Council resolutions which havc a bearing on the question of Namibia 
and also the relevant provisions af General Assernbly rcsolui i~n 2621 (XXV) 
coniaining: the programme of action for the fuII implementation of the De 
claration on the Granting of Indepndence to CoIonial Countries and Peoples 
exprcssed its deep coiicern at t he  deterioraiing situation in Namibia and the 
continued refusal of South Africa to conlply with the ielevaiit decisions. I i  
look in10 considcration thc Fact that South Afr ia  has persistently violated 
ihc princiliIes of the Cliarter. The GeneraI Assembly was "mindful of rhe obli- 
gations af rnember States iinder Article 25 thereof". Z t  condernned ttie Govern- 
mcnl of Soulh Africa, inrer ni& for the extension of the intcrnationaIly con- 
demncd policies of apartheid to the Tcrritury, and for its poIicies aimed at 
destrriying the unity of the pcuple and the territorial integrity of N~rnibia 
through ttie creaiion of the so-calIed separate " homelands". It aIso cundernncd 
the suppoi-t given to South Africa by its major trading partners and called upon 
the Govetnments concerned to cease immediately any assistance to and cc+ 
upcration with South Africa. The tieneral Assembly invi ted thc Sccurity Couii- 
cil to consider taking effeciive rncasures including those providd for under 
Chapter VI1 of the Charter. 
Nore. For ducumcntation relevant to resolutionv 1324 (XXIT), 2325 JXXIT) and 

2372 (XXII), see llossier ilerns 190 to 245: for docurneiitation relevant to 
resolution 2403 (XXIIn, see Dnssier items 749 to 268: for documentalion 
retevant 10 rcsolution 2498 (XXIV), see Dossiçr itcms 271 to 31 1. 

149. The Security CounciI had occasion tn pronounce itseIf on the subject 
of the ternitnation by General AssembIy resolution 2145 (XXI) of South Afriça's 
Mandatc ovcr Sciuih West Africa for the firsr time when, on 24 January 1968, 
in a conimunicatioii addrcsscd to  the l'resident of the  Security Council, the 
delegations of 53 States Mernbers of the United Nalions rcqumtcd lhat an 
urgent mccting of ihe Securiry CoiinciI bc convened (Dossier item 51 ; S18355 
and Adds. 1-2). 

150. The dekgations in their letter rererred to thrw rcsolutiuns of the 
General Assem bIy o n  the Question of South West Africa: resolutioii 3145 (XXI) 
of 27 October 1966. resulution 2324 (XXI 1) of 15 Decem ber 1967, and resalution 
2325 (XX II) of 16 Dccember 1967 (Dossier items 162, 146 and 247). 

151. Thc dclcgations stated that rhe question of South Wcst AMca has 
assumed a most serious and urgeni dimension following the  decisinn of the 
Governnv:nt of Soiith Africa to resutne what the delcgations caI1d the illegal 
trial at Prctoria of 35 South West Africans in flagrant iviolation of their rights 
iind of ths interiiationat status of the 'Ierritnry of South West Africa. They 
urged t he  .Security CounciI to take inimediately effective and appropriate iiiea- 

sures to cpsurc that the tiovernment of South Africa compIied with the GeneraI 
Assembly rewlutions and discontinued forthwit h the illegal triat, and released 
and repatriated the South West Africans concerned. 
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Met /irg 01 the Srcurify C O U ~ Z C ~ ~  

152. The Security Council considcrcd thc qucstion at its 1387th meeting on 
25 Januav 1968 (Dossier item 22; 1387th nitg.). 

Docümet?ts ô&-e rhe Seatrity Courtcil in Cotrriection witir rhe Ques~ion 
Considered 

153. The documents befrtre the Security CounciI in this coniiection incIuded 
a communicat ion dated 73 January 1968 to the President of the Security CounciI 
from the Presidetit of rhc United Nations Coiinci[ for South West Africa 
(Dossier item 50; Sj8353). The cnrnrnunication recalled, inrer uliu. Genzral 
Assembly remlutions 2145 (XXD, 2248 (S-V) and 2324 (XXII}, and addressed 
itsclf particularIy to the ari:est and tria1 of the South West Africans referred 
to in the pr~cding paragraph. 

154. The Swurity Cuunr:il also had before it the report of the Seçretarp 
Gcncral on the Question of South W a t  Afiica (I>o~%ier item 52; Sj8357 and 
Addenda) which reproduced replies from States, spcpccialired agencies and other 
intergovernmen~aI organizations on action rakeri pursuant to operative para- 
graph 3 of Gcncrd Asserntly resolution 7324 (XXI 1). Paragraph 3 of the rmo- 
lution had appealed to al1 States and internatinna[ organiztitions to use their 
influence with the fiovcrnincnt of South Africa in order to obtain its corn- 
pliancc wi th thc parpgraph of the resolution calling upon the Gavernment of 
South Africa to discontiniie forthwith the illegal trial and to reImse and repa- 
triate the South West Afric-~ns conccrncd. 

155.  The Securily Council at its 1387th meeting on 25 January 1958 (Dossicr 
item 22) uiianimously adgi l td what became Swurity Council resolution 245 
(1968) (Dossier item 105). WhiIe the opcrativc paragraphs of the rcsolution 
dcaIt pnncipally with the qiiestion of the trial of South Wcst Africans by South 
Africa, the first preambubir paragraph of' lhe remlution rcad as foIlows: 

'-The Seciiriiy CourzciC, 
Tukiiyr nolt. of Gcnoral Assembly resolulion 2 145 (XXI) uT 17 Oclober 

1456, by which the A ;wrnbly ferminated Soiith Africn's Maiidatc over 
South {est Africa and decided, inîrr uliu, that South Africa has no ather 
right to admiaister the Territory and thal hencefarth Soulh West Africa 
cornes under the direct responsibiIity of the United Nat ions,". 

156. In thc dcbatc oii ili: problein which was berore the Security CaunciI, 
a numbcr of deIegations recalled and emphasixed Gcnwal Assembl y iesolution 
71 45 (XXI) by which Snuih Afrjca's Mandatc ovcr South \Vmt Afriça had been 
tcrrninatcd. 

157. 'I'he representativcs of E~hiopia and fhe Utiired Stcites cen~phasized that 
resolutiori 2145 (XXI), which obtained thc ovcrwlielniing support of the Gener- 
al Asscmbly, had already d<*cided that South Africa's Mandate for South Wesî 
Africri was terminated and thrit henceforth South Wcsr Africa calne under the 
direct responsibiiity of the United Nations. Thc decision was cIearly bas4 on 
South Airica's own action5 in breach of its obligations, its disavowal of the 
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Mandate, and ils dibregard of the opinions of the International Court of Justice 
(Dossier item 22; 1387th rntg., Ethiopiii, pp. 37, 38-40; United States, p. 43). 

158. The ritpresenralive of lhe USSR rcpra~cd that a t thc Twcn iy-iirsl Session 
of the Gr:i~eral Assembly an overwhclming iiiajority had decided to liquidate 
the Mandate of the League of Nations, under rhe cover of which the racists OF 
South Africa a t a  blished a coloniaI régitiie in South Wcst Africii (Dossier iicm 
22; 1387th rntg., p. 611. 

157. The representative of Hiiii,-ury shared the opinion that the tria[ at  
Prctoria was part uf the persistent deiiance of GcncraI Asscrnbly resolulions, 
inclüding resolution 2145 (XXT). In  the Ilungarian view, any step or. mcasure 
by the Sourh African authorities in South West Africa could only be considered 
as an üct of sggrcssion {Dousicr item 22; 1387th nitg., p. 71). 

150. Tlie representative of Srtzeg~ri poinred out ihat with the adoption of re- 
solution 2145 (XXI) the tieneral Assembly had taken an historic decision, 
putting an end to thc Mandatc. Hc stated that resolutiori 2145 (XXQ wüs in 
danger of remaining coii~pletely a dead Ieiier unless rhe United Nations adcipted 
coercive rneasurcr: agüinst Sou1 h Africa IO force it to comply with drx-isions of 
the United Nations. The Security Council must take effective sieps to divcst 
Souih Africa once and for a11 of al1 sovcrcignty uvtr  Soutli West Africa, mea- 
sures thai would finally permit rhe Cnircd Nat ions to assume its responsibilities 
for theTcrritory. It was a demanstration of cynicisni that, despiteresolut ion 2145 
(XXI), South Akica had dard to arrest, within thcir own ierritory, to deport to 
Pretoria and to pIace on tria[ in its oivn courts 35 South West African naiionals, 
applying its ~Ièrrrirism Act, a law which was in iiself a defiance of al1 human 
conscience and ii violation of the Universal Dcclarütion of Hunlan Kiglits 
(Dossier item 21; 1387th mtg., pp. 77-81 ). 

161. '1 - lx  rereprmntative of Pffrnguay said rhat it was primarily in thc Iighi of 
the provitaions or msoIu tion 2145 (XXI) rhat thc Sccurity Coiincil niust consider 
the subjczt before it and i t  was in zccordance with those provisions that the 
llnited hations in general, and the Wur i t y  Cuuncil in particular, must adopt 
the necessary dccisions (Dossicr itcm 22; 1387th nitg., p. BI 1. The representative 
uf Bra=il remlied that BraziI and the ia t in  American countries had played a 
significant role in the adoption of General Assernbiy resolutirins 2145 (XXI) 
and 1248 (S-V). and thüt in conformity wjth rhose resolutions Brazil had voted 
in favour of Generai Asseiiibly resolutions 2324 (XXII) and 2325 (XXII). 
Remlution 2324 (XXII) establishtd quitc clearly thar the arrest, deportation 
and tria1 3 l  ihc 35 South Wcst Africüns had heen decidcd in disregard of reso- 
lutions 7145 {XXI) and 2248 (S-Y) (Ilussicr item 22; 1387th rntg., p. 93). 

162. The representarive of Nigeria ytated tliat the Unircd Nations Council 
for SvutIi U7cst Africa had rejected, and wouId continue to rciwl because it 
considered thern absolutely invalid and void, any and al1 Iaws and Icgislatinn 
enacted by South Africa which had the effect of partitioning the Territory or of 
annexing i t to South Africa. '1-he United Nations (:aunciI For Sourh West Africa 
rrioutd consider ways aiid iiieans of abrowting al[ and any laws or Icgislation 
enacted ky South Afrim aftcr the adoption of 1-esolurion 2145 (XX 1) as illcgal 
and uf nc- conscqlrence. Wha~ever authorily South Africa continu4 to exercise 
in the Tci-ritory must, in the view of the dcIcgation of Nigeria, be rcgarded as a 
usurpation nf power. and illegaI. Soiith hfricia's coniinued prewncc in tl ie 
-Ferritory rriuul bc rcgarded as an act of open aggression (Dossier item 22; 
1388th mtg., pp. 98-1 üü, 106.) 

163. The represeniativc of Pakistan recalled a series of resoIutinns which the 
Security CounciI had adnpied in regard IO the policy of apnrrhrid pursued b~ 
South Afrim in South Aîrica (resolr~tions 181 (1953). I82 (19631, 190 (19&)), 
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and added that if thc Sxu;i~qVCouncil n'as impelld ru pronouncc ilself in so 
furihright a manner in ille resolutions rrom which he had quotcd in regard to 
the situation wirhin Suutfi .4fiicu, i t  was cIcar lhat the Security Council Ras 
under a much greater cornpuIsion to take a sironger siand regarding ~ h c  tragiç 
and cxplosivc situution iir ,S'otitfr West Africr~ (Dossizr item 22; 1387th mtg., 
pp. 108-1 IO). 

164. The reprcwntativc rif thc United Kit~gdunx, whose dclegarion had voled 
for Gcnernl Assembly resolution 2324 (XXII) seeking disconrinusncu: of thc 
trial and for ihc rcsoluiion of the Sccurity Couricil, stated however char the 
reservarions of the Unitcd Iiinydom Governmcnt in rcspeci ro resolution 2145 
(XXL) rcmained unchanged. The Cnited Kingdom delegation wishcd by iitu vute 
i o  associate itself with the irdernational çoncçrn provoked liy the trial, and with 
the plea made to thc South Africu~ ituthorities. He \vent on to describe in 
dctail the objectionahle fealures of the South Afrimn Tcrrorisni Act (Dossier 
item 22: 1387th mtg., p. 87). In explaining his vote, the representative of the 
United K i n ~ d o m  said that, like GcncraI Assembly rcsolution 2324 (XXII), the 
rcsolution adopted by the Security Council (245 (1968)) took a. its starting 
poiiit and quotcd in its first preambulür paragraph, rcsoliitioii 2145 {XXI). 
The Cnited Kingdoni delegation hüd absiaineci in the vote on that resolution 
and had rcpeaiedly explairied the  rcasons why i t  was unable to support i t .  
In support ing what becamc Sccuriry Council resalutiun 245 (19681, the United 
Kinydoni delegation reservtd iis position or1 thme parts of it which referred Io, 
or flowcd from, GerieraI Assembly resolution 21 45 (XXI), and the dclcgation's 
support for the rcsolution and ils wording must bc understood in that sense. 
In particular, rhe United ICingdorn delegation must have doubls about the 
unqualifiecl use of the word -'illcgcil" i ~ i  this resolution (Dossier item 22; 1387th 
nirg.. pp. 116, 117). 

165. Similarly, the repreentative of fronce said that, sharing the etnorion 
feIt by the majcirity of dclc,saiiriuns, rhe French delegation had assmiated itxIf 
with the voting on resol~~ticin 245 (1968) in spite of thc fact thul it did not vote 
at the linre in favoiir of re~3lutian 2 145 (XX I) to wllicli referencc kvas made jn 
thc first prciinibular paragrüph of resolurion 245 (1958). Furthermore, as con- 
ceins the dis~rihution of cornpetence among thc var~vus organs of the United 
Nalions as this waq envisagxl in the Charter, the Fi-ench dclegation considered 
that rcsolution 2145 (XXI j was not binding iipon Ihe Security Council which 
thecefore rernained the master of its own decisions so far as the question of South 
West Arrica was concerned (Ilossier ilem 22; 1 387th rntg., p. 1 16). 

1 66. Thc Prcsidcnt of thr; Secriri ty Council (Pakisrnn) in closing the rncciinç 
said that the Council had taken an historic decision. Thc facl ha t the decision 
had been adoptcd tinanjrn~.iusly demunstraid coiiclusively that the Security 
Coiincil had thaï day sp0kr.n in cimr and unequivocal ierms as fhe conscience 
of al1 niaiikind (Dossier ireiil 22; 1387th rntg.. p. I 17). 

167. In evaluating the iniportancc of  Security Council resolutjon 745 (1968) 
in relation io rhe question ;iow before ihe International C'oitrt uf Justice. i t  is 
to be iioted that the resolu!ion. including the first paragraph of its preün-ible, 
was adopted iinanirnousIy tiy a11 i 5 mernbeis of the k r i r i t y  Council. 

168. Two petnianeni meinbers of ihe k u r i ~ y  Criuncil. whik ncither voting 
ayainsl, nor abstaining on. the first prcambular paragrapli or on the draft 
resoIutirin, nevertheless made certain reservatioiis to the raking note, in thc 
f i n i  preümbuiiir püriiyrapli. by the Seçiirity Coiincil of Generül Assem bly 



resoliation 2145 (XXI). 11 wilI bc secn, hauuever (see section 1, paras. 67 ta72, 
abovc), thiit thc reservatinns of these trvo permantnl rncmbers of the Security 
Council did not reIate io the wholc of GcneraI Assemhly resoliition 2145 (XXI), 
and that both supportcd those provisions of the resoIuiion which are relevant 
in the present context. 

Requesi for a Meeting uf the Serzrriiy Cutiticil 

169. Tlie South African authorities notwithstanding the adoption by the 
Seçurity CounciI of resolution 245 ( 1  968) on 25 Jciniiary I9fd (Dossier item 1051, 
pmceedecl with the prosecution of the Suiith West Africans whusc trial had 
been die subject of resolution 245 {19G8), and aIso the subjcut of resolutian 2324 
(XXII) adoptcd by the General Assemlify on 16 Deccmkr 1857 (Dossier item 
246). 

170. On 9 February 1968 a South African court passed se-evere sentences on 
nlost of the South West Africans accused. 

17 1- 179. On 12 February 1968 in a communication addressd to thc Presidenr 
of the Serurity Council, I I States which were members of the United Nations 
Council for South West Africa requested that an urgent meeting of the Security 
Council he convened (Dossier item 54; 5/8397). 'I'he request w-ds supported hy 
47 u t h ~ r  States Mcmbcrs of the United Nalions, in a Ictter addressed (O the 
President of the Security CounciI on 12 Fcbruary 1968 (Dossier itern 5 5 ;  Si8398 
and Add. 1 /Rev. 1 and Add. 2). 

180. TItc Security Criuncil considerd rhe q~~cstion ai i t s  1390th to 1397th 
meetings, between 16 February and 14 March 1968 (no-sier items 23-30). 

Uociimen~s hrfore rlie Securit.v Co~tttcif 

(a) Cuin?nt~t~icntions nird reporls 

181. Tlic documents betbre the Security CounciI in this contiection inctuded 
a commuiiicatioii dated Y Februap 1968 to the President of the Sewrity Coun- 
cil from the President of the United Natioiis Council for South West Africa 
(Dossicr itcm 53; 5/8394); a comrnunication dated 15 February 1968 to the 
President of the Security Council from the Chairman of the Special Cornmittee 
on ille Siltiatiun with regard to the iniplementation of the Dedaration nn ihe 
Granting of Independence to Colonial Countries and Peoples (Dossier iteni 57; 
Sj8410); and a comrnunication datcd 15 Febniarg* 1968 tn the Pmsident of the 
Security C:ouncil from the Chairman of the Corrimissiun un Human Kights 
(Dossier item 58; Si841 1 ). l h e  Seciirity CounciI aIso had before i t  the reports 
of the Sec-retary-GeneraI in documcnt~ Sj8357 and addenda (Dossier item 571, 
and S/83<9 (Dossier itcnl 56). 

(b) Draft resolttfion SIX429 cind ~vtenrimrtz~s 

182. U:aji resoitirion. A drafi resotution sponsorcd by the dc1cgations of 
Algeria, Etrazil, Ethiopia, India, Pakistan, Paraguay. and Seliepal (Dossier item 
63; SJ8423) was subtnitted to thc Sccurity CounciI at its 1394th meeting (Dos- 
sier item 27; 1394th meeting, p. 6). 
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183. The draft rcsoIution was introducerl, oti behalf of the sponsors, by thc 
representative of Pakistan at the 1395th meeting of t hc Seciirity Coiincil, who 
stated, itz~er (dia, ihat ~ h e  Srrurity CounciI owed it to itself io  make ii clear to 
Snuth Africa that the Count:il had thc will to act effwtively i f Sou th Africa dis- 
regards the {tlien) draft resolution. For hy doing so Soiith Africa would be vio- 
latiny Article 25 or the Chatter. He went on to  =y: 

'-It is clear. in the liglii of what was said and done in regard ta the inter- 
pretation of Article 25 at the time of the signing of the United Naiions 
Charter at the San Fraficisco Cutiference in 1945, that the Secunty Council 
is competent 10 makc n:commendations as welI as t < ~  iake decisinns under 
Chaptcr VI of thc Chai:ter. .The question whether the Security CounciI in 
acting under Chapter 1.1 of the Charter is mcrely making a rccornmenda- 
tion .or is taking a decisiun is, in our vicw, a matter more of policy for the 
Securiiy Chuncil rhan c.f law. FIaving regard to South Africü's dcliunw of 
t h ç  United Nations Tor rntirr: [han 20 years, and finaIIy having regard to 
South Arrica's dcfian~: of Socurity Council resalution 745 (1968), the 
seven sponsors considei that the time has now cornc for thc Socurity Coun- 
cil tu aJopL a rcsolution in thc naturc of a decision under Chapter VI of the 
Charter, rather than to make yet another recornmendation to Soiith Africa 
(Dossier item 28; 1395th mtg., p. 13). 

184. Artretidi~ieti~s lo the (i'rnjt reso~~~rtrioti. The draft resolution was amended, 
in the course of the proceedings, as follo~,s: 

(a) The Jotirth prcan!lirtlrrr purugrnph of ~ h r  d M i  r~sokition original ly 
read as ~ollows : 

"Mindful of thc obligation of Member States ro accept and carry out  
the decisioiis of the Security Council in accordancc with the Charter." 

This text paraphrasai iirticlt: 25 of the Charter by which Membcrs of the 
United Nations have a)-d "to accept and carry out the decisions of the 
Security %uncil in accnrdance with the prcsent Charter". 

In the final tesi of rr:soIuiion 246 ( 1  968), the fourth preambular para- 
graph reads as follows: 

"Mindful that hlernher States shaIl fuIfil al[ their obligations as set 
fort11 in the Cliarter." 

(b) Operciiiw purr~~raph 4 oJ ~ h e  drafi rcsoiiirio>i originally read as 
follows: 

"Thc Sccurity Council, 

4. necides thal in tht: event of Pdilure on the part of thc Govcrnrncnt of 
South Africa to cornply with thc provisioiis nf the present resotution, 
which wiII be in viola~ion of Article 25 of Ihe Charrer. the Security Coun- 
ci1 witI meet immedi;.leIy to decide on the application of cKcctivc mea- 
sur= as envisaged in the Charter o f  thc Uriited Nations." 

Operative paragraph 4 of the rJruft re.~oltiiion was repIriced. in the final text 
of rescil ution 246 ( 1  968). by the folIowing twri  paragraphs: 

"The Security Council 
. . . . . . . . . . . . . . . . . . . . . . . . .  
4. Memher States who are in a position to contribute to the irnple- 

mcntation of the presect resolution to assist the Secirrity Council in order 
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ta abtain cornpIiance of the Governinent of South Africa with rhe provi- 
sions of the present resolution; 

5. Liecides that in ihc cvcnt of failure on the part of the Govcrnment of 
Soiitii Africa tu compty with the provisions of thc present resolution. rhe 
Sccurity Council will meet immtxliatcly to determine upon efléçiivc stcps 
or mcasures in ccinrirmjiy wi th the relevant provisions of the Chai?er of 
the l-nited Nations.",; 

The arncndrncnt consisted mainly in the omission of the express ~lcrcncc tu 
Article 25 of the Charter. 

cc) Opcrative paragraph 5 of the drafr rcçotution requested "lhe Sccrc- 
Vary-General to follow closcly the irnplementaiion of the present rcsolut ion 
and ro report thereon to the Secuiity Coiincil by . . . 31 March IYbtl". III 
the Iinal tcxt of resolution 246 ( I  94S) the Secretary-General was rtquested 
ru rclmrt to the Security CounciI "not Iater than 3 1 March 1968". 

Arlupriu~~ of Securiry Coutirif R~solidr ion ?$4 ( 1968j 

185. Ttic Security C:ouncil at its 1397th mwting on 14 Mareh 1968 unani- 
mously atlopted as tesolut ion 246 (1968), the drait resulution Si8424 amended 
as nold :ibove (Dossier item 30; 1397th mtg., p. 11). 

186. Ttie representalive of hc United Kingdoin, in explaining hjs vote for 
resolution 246 {1968), ernphasi~ed rhat the Securiry Council uras tiot theti dcal- 
ing wiih the whole question of the status and future of South West Afriça, but 
that i t  was concerned with the prisoiiers in ttie Pretoria trial. Hc rocallecl that 
the l ln i  terl Kingdom dclcgrition had refervat ions on GcnerriI Assemlily reso- 
lution 214-5 (XXI) and the wordiny bascd a n  it,  and maintained these reserva- 
tions (Dnssier item 30; 1397th nitg., pp. 11-1 5). 

187. -l'lie operat ive paragraphs of resolution 246 ( 1  968) wcre devoted ta the 
question cif thc trial, and senrencing. of rhc South West Africaiis. 

188. TIte prenrnhle to t I i ç  resuIiition, however, rererred in its second para- 
graph set aur beiow. tu the termination by Gencrcil Asxrnbly resoiutinn 2145 
(XXI) of Sou[h Africa's Mandate over Soiith West Africa: 

" 7 - ~ k i t r ~  itrro ncrount Cenerai Ajsernbly rcsolution 1145 (XXI) of 77 
Octoxr 1966 by which the General Assembly of the llnited Nations termi- 
narei. the Mandate of South Africa over South Wesr Africa and assumed 
dircc: respnnsibility for the Territory until ils indepcndcnm." 

189. TIte wording of this provision diRèrs somewhat from the wording of 
rhe correiponding provision in t hi: Iirst paragraph of the preamble of Swiidty 
Council r~:scilution 245 (1 968). One diFerence was that in rcsoliit ion 245 (1968) 
rhe Security Council hiiù tuksn?zoreof General Assembly resolution 2145 (XXTj: 
whereaç i i i  resolution 746 {19h8) the Security Council icirik the General Assem- 
bly rcsolution il110 nrroun~. The expression "taking irilo account" was thought by 
the spoi~sors  or ihc draft rcsoIutinn to be more appropriate to t lie situation thaii 
rhe wordç "triking note" (Dossier iicm 78; 1395th nirç., pp. 8-10). 

190. TIie following paragraphs contain refcrences to staternents made iii the 





ais of a Tcrrilory Iiaving international status. Thc Frcnch deIegatiuti accepted 
~ h e  text in çpite of thc faci thal somc of  its preainbular paragraphs contained 
rcfcrenas to which it had rescrvations ivhich were weII known (Ilassier item 
30; 1397th rntg., pp. 21-22). 

196. The  reprcsentütivc of tIie L W R  agreed that al1 attenipts to give .e Sem- 
blancç of IegaIity to the juridical force by invoking the Terrorism Act were 
absolutely hollow. The Terrorism Act was adopted aftcr thc United Nations 
had deprived South Africa of its Mandate over South N'est ARicii, that is to 
say after tlie United Nations had, by a cIear-cut decision, terminated any and 
al1 excuses South Africa might have for cnntinuing to adniinister the Territory 
(Dosier item 24; I3915t rntg., p. 67,). What was iirvolved was not ~ n l y  the fate 
of thc pers~iis ivho felI victirns to thc colonialists' oppressions. The case revealed 
once more how Soiith Africa was seeking, unlawf~tlly and in violation or welI- 
known derisions of thc GcncraI Asscmbly and of the Security CounciI, ro exlend 
its jurisdicijon irito the Territory of South West Africa (Dossier item 30; 1397th 
mtg., p. 16). 

197. The representative of Brazii statcd ihat tlie illegality of the South Afri- 
can Govcrnmcnl's decision rvas twofold: 

(1) Since the adoption of Genewl AssernbIy resolution 2145 (XXI) 
South Africa had no right to administer the Tcrritory. The South West 
A f r i ~ i n s  concerned werc not subjcct. io the jurisdiction of South Africlin 
court:;. 

(2) The Terrorism Act cannot he accepttd sincc i t  incorporates the 
principle of retroactivity (Dossier ilen1 25; 1392nd rntg., p. 7). 

i98. The representative of Ethiopin commcnred as follows: 

"H.iivhg for years refused to rccognize any United Nations responsibility 
and irideed its own responsibility to the people of Suuih West Africa under 
thc Lzaguc of Nations Mandate, it has now escalaicd its dehance. . . by 
usurping altogether the iniernatiunal territory of South West Afriça. for 
which the United Nations has aqsurned a uniquc and speciaI respoiisibility 
since rheadoption of Asscrnbiy resdutioti 2145 (XXI). This dcfiance has, of 
coursi:. assuined particular sjgnificince with South Africa's rejcction of tht 
ClounsiI's decisian of fast inonth to dixontinue forlhwith the ilkgal trial 
of 33 South Wesi Africans in Pretoria. 

No one can indeed describe the illegal nature rif thesc trials without 
- beggiiig the essentiat qiiestion-thai is. thcsc: trials could not have k c n  

Icgd rirjust, as thcy art. brrsed on the illegal usurpation of power. Since the 
adoption of Asscmbly rcsoIution 2145 (XX I), whatevcr rcsponsibiIity 
Soiith Africa might have had with rtspcct tu Souih West Africa, a rcspon- 
sibility which i t  rcfuscd lo discharge, such responsibility as had esisted has 
k e n  terminated. The United N:itions has çince assurned diroct rcsponsibi- 
liw for rtieadministratirin of the l'erritory. South Africa cannot thus legally 
prornirlyate law, arrat and try Soutti West Afrians or adrninister justim, 
let alonc injusricc. 

I t  niust he made clear in the CnunciI that i t  had alread,: condcmned the 
trials nui because ihe triab of Soiith West Africans were illegal per se but 
prcciscly k a u s e  thcy kad prc-empid United Nations rcsponsi bility. In- 
deed ihe CounciI wauId he treading on flimsy groirnd if il were tu content 
iiselrcmly with ttie finding that the trials u~ei-e ille~al becatise the Act undçr 
which they were conducieù violateci basic nornis of justice and law. Al- 
though this aspect is significant and rclcwnt in this specific context. the 



overriding considcration, 1 su hinit, should be that the [rials were illegai 
bocaux ihey are based on an exercise of powei., acquired and now rizain- 
tained hy force. 
. . . * . .  L L . . , . . . . * . - . . . . . . . .  

Ii is obvious to us tliat in reVusing ta abide by Security Council resolutioii 
245 (1968). the Gove;nment of South Africrr has in  fact refused to carry 
oiit a spcific decision of the Couricil. Thus, any action the Coiincil sees fit 
tci contcmpIate at this juncturt: slrould, in our aswssinent, be based 011 the 
recognition of the fact that what is invvlved is nothing less than Article 25 
of the Cliarter, that is, t hc  faiIure of a State Member of tht: Organiz- 
ation to carry out decisions of the Councit" (Ilossier item25; I392nd nltç., 
pp. 22-26.) 

199. The reyiresentative of Ethiapia further said that thc quesiion arose 
whethcr or not the defiance of South Africa came under the purview of Artide 
25 of the Chartcr and coniinued: 

"It cannut bç tuo sii:ongty cmphasizd in ihis r e s v t  that decisions of t he 
Corincil are decisions of thc Organization which, on signinp the Chartcr, 
each une of us has agreed tu honour and carn, out. No one cari indeed 
ignore decisions of th-: Cvuncil without at the sarne time contravening his 
Charter obligations, which, 1 must repeat, arc obligatiuns freeIy entcred 
into. 

It is bocaux we view the continued defiance of South Afrjca as a chal- 
lenge to the authority of the Security Council, and, indeed, as a refusai io 
carry oiit the d e c i s ~ o ~ s  of the CIouncil, in the  langimgc of ArticIc 25, that 
iuc urgc thul the Council shouM contcrnplare tnare effective rncüsures to 
see that South Afriça carries out Sccurily Council resolutinit 245 (I9h8). 
At any rate, in our  asscssrncnt, the very Ieast thar the Council could du is 
not to rulc out the po:sibiljty of invoking more effective action on thc basis 
of Article 25 of the Cliarter." (Doss~cr itcm 25; 1392rid iiitg.. p. 26). 

200. Thc repre~eniative of Aiperiu recalled thar the Security Council, rcaf- 
firiiiing resolution 2145 (>XI) of the Gcncral Aswmbly, wished to place in its 
proper context the prohlem raised Iry the arrest and condcmnarion OF somt: 
South Wcst Afriçans, part icularly ru deiermine whether the South Aftican 
Governinent was prcpared. to go back on its dccisiun to niaintain i t s  authority 
over a Territory responsibility f ~ r  which belongs to the United Nations, and 
cspccially thc Swurity CoitnciI. Ije wenr on to s a y  thar a certain hunianitanan 
interpretation Ied to a desire ro lirnit the foresccablc consequeilces of the adop- 
tion of resolutioii 745 to the nlere liberativn of the persons unjustly derained. In 
the view of thc Alycrian I-eprcsentativc the problem confronting thc Sccutity 
Council \vas a poli tical, aiid onlÿ a politicai, problcm. He believed that other 
measures, such as those provided For in  ArticIe 40 of the Charter, were necessary. 
South Africa ilIegally uccupied and administered ri territory thüt was under the 
authority of the Unitcd Nations. 'I'he United Nations is entrusted with the 
task of ensuring respect for the derricritary principles of law in South West 
Africn and of Icading r hai. country to a siatus of independentrc (Dossier item 
25; 1392nd mrg.. pp. 31 to 37). Foranadditionalstarcmzn1 by thereprcsentativc 
or Algeria, see 1 395th niec:ing, pages 2 I to 27 (Dossier item 28). 

201. The representative of China said rhar rhe conviction of ~ h e  South West 
Africans Linder the relroaci ive Terrorisni Act was Ihe inore deplorable iviien ont 
bears in mind the international status of South West Africa (nassier itcm 25; 
I392nd mtg., p. 37). 



202. 'The represen tative of  Purugiruy saiù that in jllegatly arrcsting, deporting 
and lrying a group of South Africans the South African Cioivernrnent has na- 
grantIy violatcd resolution 2145 (XXI). If the detentioti, deporta tion and trials 
were illegal, the handing down of sentmes was doubIy so and thcrcfore assuin- 
ed the character of iin opcn chaltcnge. Ot her speakers have questioned the le@- 
ity of the laws applied h w u s e  they are cvntrary tu world-widc n o m s  and 
standards. These views were inost important. But the büsic question Ras the 
lack or any right on thc part of South Africa to exercise any administrative or 
othcr f~inction in South West Afriw, when this riglit has been dwlarixl termina- 
ted pürsuaiit to the terms of resoIu[ion 1145 (XXI) (Dossier item 25; I397nd 
rntg., pp. 35 to 421, 

203. Thc statements Listed in  the present paragraph and in paragraphs 204 
to 208 below were made bçforc ihr: Socurity Council by  rcprcsentativesof States, 
rnernbcrs or the United Nations Couiicil for South West Africa, non-iiiemixn: 
of the Sec~irity Councii. The reprcsentative of the Ut~i~ed Arab Rep~ibiic said 
that South Airicii had no ri& to administer South West Africa and therebre 
had no jurisdiction over the persons concerned in  lhe tria[ and that Ihc Unitcd 
Nations had a spôciaI raponsibiliry tvward the people and the Territory of 
Soutti )Vat Africa. Mcmber States, cnllectivel y and individually. have an obli- 
gation to assist and help in putting itito effect the decisions of the United Nations 
(Dossier item 25;  1392nd mtg., pp. 43-45). 

204. The rcprescntative of Indotteerin, said that remlutinn 245 (1968) was a 
decision, not ü recommendation. As sucti i t  had binding forci: upon 1111 hlcm- 
bcrs ünder the tertns of Arliclc 25 of [he Charter (Dossier item 26; 1393rd rntg., 
p. I I ) .  

705. The representative of Turkey ieferred to resolution 2145 (XXI )  as 
epuch-making. In his G~~ernnient's view, inasinuch as the Mandate of South 
Africa has k e n  terniinatcd oncc and for all, thc Govcrnment of South Africa 
had no IegaI right whatsmver to adiiiinister tlie Territory (Do~sier item 26; 
1333rd mtg., pp. 19-21). 

206. The represeniaiivc of Yiigoslnria, addrcssing thc Sccurity Council 
ernphasized rhat the group of South West Africans were taken froni their honie- 
land so that they could be brought to irial in ;r foreign country. The delegalion 
of Yugoslavia considerd rcsolution 245 (1968) tci be an iniportünt stcp bccüusc 
in i f  the Security Council, by takiiig note of General Assen~bly resolutions 2145 
(XXI) and 2324 (XXII) has for the iirst fiine been seized of the problerns relating 
to Soutli West Africa. Thc rcsponsibiIity and cornpetencc of thc Sccurity Coun- 
cil has thus becn asserted {Dossier item 25; 1393rd nitg., pp. 22-23). 

207. The repi'esentative of :Werin srrcssed that the accuwù had k n  tried 
in a foreigri. couniry. Tt \vas not t h e  severity of rhe penalty to be iniposcd on 
South Afrii-a, cg., the question whetlier it should he undei Article 5 or Article 
6 or  undcr Chapter VII, chat was at issue bit1 the facr that the Secürity Council 
retained its wilI and capacity to act (Dossier item 28; 1395th rntg,, pp. 36-37). 

208. The representative of InJicr, commetited on the reference in the draft 
rcsulutjon (asdistinct frorn resolutiun 246 (1968) üs adoptcd) to Article 25 of ihe 
Charter and on siatcmcnts made within and without the  Council chambcr that 
fhis reference nwessarily commits tlie Council to take action uiider Ciuptcr VlI. 
He said that,  in general, lndia was aniong ttiose Menibers of the Organization 



wliich believe thar Arricle 25 had very close and perhaps excIusivc Iinks with 
Chapter VIT. Huwever, t i r :  agreed with the statcrncn( by the representatiee of 
Pilgeria ihat. allusbii to Article 25 ducs nul neceaarily imply a mechanical refer- 
mce to a specihc chapter of the Charter. 

209. The represcntaf ive or India continued: 

"This I do bccause the c a s  we are considcriny today is suigenrrir. We 
are not now dealing with rhe uSuaI situations envisaged under Chapters VI 
aiid VII of the Charter. 'I'his is nota disputc bctwen two or more mcrnber 
States of the Organizof ion. If is a dispute. althnugh that i s  a mild word fur 
it, betwccn the Urgariization and a mcmber Slate which hüs persistentIy 
JefIed the Organization. In such a situation it is necessary t r i  warn the 
n~cmber State conccnicd that any fur1 f~er defiance of the Uniied Nations 
will not bc tolçraicd :dy the Security C'ouncil. Hence the reference to Article 
25 of the Chanrr" (ftossier item 29; 1396th mtg., p. 6). 

2 10. The importance o: rcsolution 246 (196X), Iike that of resolu tion 245 
(196X), consists in thc ract tliat hy it the Security Council unanirnously, without 
abstcniions, canfirmed General AsscmbIy resolut ion 2145 (XXJ) jn saying ttiat 
i t  is raking resolution 2145 (XXI) in to account. Trvo perrnancn t rnembers of the 
Security Council, votiiig for the resolution, r~a l led  reservations earljer cx- 
prcssed by them rclating io part of GeneraI Assernbly resolution 2145 (XXI). 

21 1. Thc Swurjty CounciI in resolutions 245 (1968) {Dossier item 105) and 
246 (1969) (Dossier item IO61 had dealt, in wnnection with thc qucsiion of 
South Wesl Africa, with i he specifiç incident of thc dctcniion, trial and sen- 
tencing of South West Africans by a Soitth African Court. The first resolution 
in which the Security Couacil deaIt with the gencral problemof Namibial wtis 
resolution 264 (1969) (Dwsicr item 107). 

2 12. On 14 Mürch 1965, in a çoinn~unication addressed to thc PrcsiJerit of 
the Seciirity Council, thç irpresentaiives of 46 Statcs Metnbers of the United 
Nations rcquested that an urgent niccting of the Security CounciI be convzned 
to examine the deteriorating situation in Namibia. and to takc appropriate 
action to enahle the pcvplt.: of Namibia IO exercisc thcir right of selfdetermina- 
tian (Dossier item 75: S/91)90 and Add. 1-31. 

21 3. The Security Council considered the quesrion at its 14541h and 14651h 
riieeting nn 20 March 196!i(nossier ilenis 31 and 32; I464th and 1465ih mtgs.). 

Paragraph 1 of CieneiaI Assernhlp resolution 2372 IXXII) of 12 June 1968 pro- 
vided ihar South West Airica "in accordancc with lhe desircs of i ts  people'' is 10 be 
known as "Namibia". 



Uocutireiirs Before the Security Coriticil 

214. Th<- dacumenrs before the Security Council in this cnnnection included a 
communics.tion dated 19 Marc11 1969 addressed to the Presideiit of the Securi ty 
CounciI frtim the Chairman OF the Special Cornmittee on the Situation 4 t h  
regard ro the LmpIementation of the I3eclaration on the Granting of Indepen- 
dencc to Colunial Couniries and Pctlplej (Dossier i tcm 76; SjW.97). 

215. Ar its l4Mth nicctingadrüft rcsofution sponsorcd by thedelegations of 
Colombia, NepaI, Pakistan, Paraguay, Senegal and Znm bia was submitted tu 
the Security Council (Dossier item 77; Sj9I00). 

21 6. The representative of Zanibia, in introducing the draft resolution, 
statcd (Dossier item 31 ; 1464th nitg., pp. 21,221 that it was incunibent upon the 
CounciI to be activcly seizeù of the question in view of rewmmendations thar 
had &en made ta the CounciI by the GeneraI A~qernbIy. The draft resolutinn 
fclI far short of the sponsors' dernands, but he said i t  coniaitied sonie posiiivt 
elements w hich advanced the question a little furiher than had becn done before. 

217. As regard5 the firsr operative paragraph of the draft remlution, which 
recognizcd the ierrnination of the Mandate, he siaied t hat i l  was important and 
necessary if the Counçil was to enjoy the confidence of the GencraI Asscmbly 
and the w r I d  community as a whole; and the paragraph also served to empha- 
s i z ~  thüi Sciuth Africa had no righi to adrninistw Naniibia. 

21 8. As regards the second operative paragraph, which statcd that the contin- 
ued presence of Soufh Africa in Namibia wss illcgal and contra7 to thc princi- 
pies of the Charter and the previous decisions of the United Nations, he 
expIained rhat the sponsors would have liked to state categorically that Sou& 
Africa's continued stay in Namibia was an act of aggression and thcrcforc a 
threat to international peace and security. The sponsors had Iiou~ever to accom- 
modate the fwlings of certain mernbers who were averse to the id- of an 
inevitable confrontation with South Africa. As a consequencc, the sponsors 
found it necessary to try t o  advance on such little progras as they had been abIe 
to achieve prcviously . 

219. Operative paragwph 3 of the draft resohtion, which callcd upon t he  
Governtnent of South Africa ro withdraw irnrnedia tely i ts adminisirat ion from 
the Tcrrirary, introduced no ncw eternents to the rlucsrion, the representative 
of Zam bia stated, the cal1 having already heen made by the GeneraI Assernbly:. 
The represr:niativc uTZambia rcicrr~xi lu the fact ihai South Africa had already 
crnbarked on a divisive programme of creating Bantustans in Nümibia. The 
programme, apart from being illegiil, was Fraught with danger. It was designed 
to weakcn thc niilional unity and tht: dcterniinatiun of Narriibians who liad 
wngcd themselves against the forces OF occupation. 

220. The represeniative of Zamhia aIsn stated that, in the view of thc spon- 
sors of the draft rt.wlu~ion, operative paragraph 8 of the draft cesolution did 
not enrircly exclude the application of Chapter VIT of the Charter. The ùemands 
of comprriinise had militaied against the definition of such action, but it was 

. readily accepted that this was a questioii of the art of the possible. 

The General Assembty, in resolutioii 2323 (XXII) OF 16 Deccmbcr 1967. called 
upon the Governnient of South Africa to wiihdraw fram rhc Territory of South 
West Africa unconditionally and without detay al1 its military and police t'orccs and 
its administration. 
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Adoption of .Yecüriry Councii H~soiu I ion 264 ( f 969) 

221. The Security Courtcil at i t s  1465th meeting adopted as resoIution 264 
(1969) (Dossier itcm 1071, the draft resolu tion prnpmd in document 8/91(30, 
without iimendments. Tb:re were 13 vota in favour, none against, with 2 
absten tioiis, narnely France and the United Kingdom (Dossier itcm 32; 1465th 
mtg., p. 71). 

222. Thc resolution, wtiile also ~ c ~ k i i ~  inio accoutir in its second prmrnbular 
paragaph Gencral AssembIy rcsolution 2145 (XXI) and reofirntirig in its sixth 
prcarnbular paragraph thç special rcsponsibility of the Sccurily Council towards 
the peoplc and the Territc-1): of Namibia, recag~~ized in i:sfirsi uperutive p r n -  , 

grnptr "that the Cnited N:rtions GeneraI Assembly terminaled thc Mandate of 
South Africa aver Karnibia and assumed direct responsibili ty foi. the Territory 
until its independence". 

223. 'The Securiiy Counr:il, iri the secotidoperaiive parugruph uf the resol ution, 
considerd the continucd riresence of South Africa in Namibia to be ilIegaI and 
contrary to the principlec of the Chartcr and the previous decisinns of the 
United Nations. 

724. The Securj ty Coun ci 1, in the ~hirr i  oprariw paragrc~ph of the resolution, 
caIIcd upvn "the Governrnent of Sou th Arrica to witlidrüw immediatcly its 
administration from the 'rerritory". 

225. The fortrrh apt.ruiri7e par~~graph of the rcsoluiion dcclared rhat "the 
actions of the Gnvernmer-t af South Africa, designed to dcçtrtiy the national 
unity and territoriaI inteprity of Namibia through the estahIishnient of Ban- 
tttststans, art contrary tu the provisions of the United Nations Chürtcr". 

226. Operutive i~nrngrnpbs 5, 6 anif 7 of the resolution dwIared that the 
Government O€ Sou1 h Africa "lias no right to enaci the +South West Africa 
Affairs Bill' -' ' {pnragraph 5 )  ; ~wndernned "the refusa1 of South Africa 10 
cornply with GeneraI Asseinbly resoIutions2145(XXI), 2248(S-V),2374(XXII), 
2325 (XXII), 2372 (XXII) and 2403 (XXIII) and Seciirity Council resolutions 
245 (1968) and 245 (1968) (pnragrnph 6 )  : and invited "ai1 States to exert their 
influence in order to obta-in cornpliancc by the Goveriiment of South Africii 
with the provisions or the prcsent resolution" (pnrngraph 7). 

227. The Securiry Cour~ciI also dccided, in opera~ive parr~grupli 8, "that in 
the event of FaiIurc on thc part of the Crovcrnmcnt of South AMca to comply 
with the provisions OF [hi: prcscni resotution, the Securiry Council will meet 
inimediaiely to determinc upon nccessary sieps or rneasurcs in accordance with 
the relevant provisions of Ihe Charter of ihc Uniied Nations". 

228. Thc folIowing paragmphs contain references to staiements, made in the 
course of disciission in :he Security C:ounciI, which Inay be considerd as 
rcflwting the  vieiis of the nienibcrs of ihe Secririty CounciI and of thc United 
Arab Republii: (unhose repiesentative, being the President of the United Vations 
Coiincjl for Namibia, wa; invited tri participatc in the discussion) as to the 
effcct and consequenccs of Gencriii Assem bly resolution 2145 (XXI) and the 
subseqrrent -reçolutÏans of the Cieneral Asscmbly and of the Securi ty Council. 

229. 'I'he r~p~sentat ive  of Afgerio stated that in 1968 tfie Saciirity Clouncil 
Iiad considered problcms selating to the treatment of Namibian patriols by the 
South African rkgime. In Marcfi 1968 the Swurity CounciI had not, howcver, 

A drarr slatute t h t n  pciiding befoie the PrirIjanicnt of S<iuth Afriça. 



174 S A M e i â  (EUUTH WEST AFRICA) 

tackled the fiindamental question lhat farxd the Councii al  its 1464th meeting, 
t h t  was to  Yay the adoption of pracrical means to achieve the Council's ob- 
jectives, whicb were the accession of thc Nitrnibian people to sovereiynty and 
independenx. He wcnt on to say that now tlie Cauncil must go beyond the 
recognition of its respnnsibility, which miist be assumed (Dossier i!cm 31; 
1464th intg., pp. 11-16). 
730. The statement made hy the representative of Zurnbia in introducirig 

the draft resolution Sji!YIOO nt the 1464th mcering of the Security Council kas 
k c n  rcfcrrcd to caiIjcr ln paragraphs 21 6-22I1 abovc. 

231. The representative of Senegui slatcd ihat the Gavernnient of South 
Africa. despita the celevan1 dwisions of the United Nalions on this msttcr, had 
purcly and jimpIy anncxed the Territory of Nami bia, The constituent elemeiits 
of that act of annexation were to be foutid in an eniire series of Icgislative 
measures and reguIations adoptai by South Africa. [One of thcrn, t hc South 
Wcst Afr i~ in  Afhirs Bill, is expressly mentioned iti ovrative paragraph 5 of 
the rewlutian.] (Dossier item 31 ; 1464ih mty., p. 36.) 

232. It had always been the contention of his delegation, iht  rcprcscntatiire 
of N e p i  said, ihat thc possibiliiies of the Securi~y Chuncil as the orgm prirnarily 
rcsponsibIe for the maintenance of internationa1 pcace and securiry shotild be 
urilijr~d with a vjew to giving effect to the  Gcneral Assernbly's hjsioric rcsolution 
2145 (XXIj and subscquent rawlutions on the question of Namibia. Con- 
srituting the United Nations Cmuncii for Namibia by resoIutian 2248 (S-V) \vas 
nearly as inipnrtant as resolution 2145 (XXT). It was the wnsidered vicrv of thc 
delegation of Nepaf that ticcause of its refusa1 to varate the Tcrritory, the 
Governmerir of South Africa was guilty of  romiiiiiiing acts of aggression. The 
delegation of Nepal war not enlirely satisfied with the provisions of the dmft 
resolution in so far as thc draft resoiution failed to dctcrrnine the reality of the 
situation, nsmeIy the continued illegal occupiit ion uf the Territory, which con- 
stituted a i k i r a t  to international peaw and secunty, and wardtd ofT any hint or 
suggestion denfortxrncnt action under Chapter VIT. Hc also said that the ope- 
rative part c i f  the draft remlution evaded.~sofution 2248 (S-V). Ilt wiII be noted 
chat in operative paragraph 5 the Sccurity Corincil ccindcrnns thc rcfusal af South 
Africa to compIy with, among others, General Assern bIy iesolution 2248 (S-V).I 
In spite of these shorr-cornin@, thc rcsofution marked. in the view of the 
delegation of Nepal, a vast improvemcnt over Securily Corincil rcsoIu tions 245 
(1968) and 246 (1968) which tnuched iipon the substantive poli tical aspect of 
the questio7 in thejr preambular parts only. Lnder the draft resolution now 
&fore the :kur i ty  Council, the Councif would signifimntly for the first fime 
in its history, reinforce the historic GeneraI hsernhly resolution 2145 (XXI) 
by recognizing the terininatiun of ihc Mandafc, the assumption by the Or- 
ganization of direct responsibility for the Territory un til its indcpcndcnw and, 
also for ~ h c  first tirne, cal1 upnn the Governmenl of South Africa to withdraw 
from the Tcrritory (Dossier item 31 ; 1464th mtg., pp. 41-46). 

233. The represenlariue of Fr- recalIed that his dclegaliun hud siiited in 
the Generai Assembly on 27 May 196R that, if such were the desire of thc ma- 
jority, the Fhnch delegation would be in favour of the Security Council being 
scized of the problem uf South West Africa (Dossier item 236; i663rd mig., 
pp. 2425). After rcfcrring to previous disappoititrnents, to the delicate ne- 
gotiations tküt had p r ~ e d e d  t he  unanirntlus adoption af CounciI resolution 246 
(1968) and the expIanations of vote given at that tirne, a11 clearly showing the 
lirnits within which the Council cnuld acc if it desircd ro achieve unanimity 
among its niernbers, the representative of Francc asked wherher the members of 
the Council were not al1 already at one in desiring to sw an end tu the unjust 
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Africa to withdraw its adtninistration froin the Terriiorqv. Another pvsitivc 
elernent was the sztaternent in the draft resolurion that the activities of the South 
African Gcivernnient, which violated the national univ and territorial integ- 
rity of Namibia thrvugh the creating of so-called Baniuslans, wcrr contrary to 
the Charter. As a whole ihc rcsolution was, in the USSR uiew, weak (Dossier 
item 32; 1465th rntg., pp. 21-26). 

237. The represen~tive of FNrieird staled t ha t the rcsol ut ion cxprcssing thc 
recognition oE the Eact that tbc General Awmbly had teminated the Mandate 
and hadawurned direct rasponsibility for the lèrritory, wouId mean niore than 
a mere restiitement of what the Genenl Asem bIy liad aIready dwrwd. It would 
mean lhat the aufhoriry and the puwer of the Swurity Council would bc fuIIy 
cngagd in fhc task of translating that decision (resolution 2145 (XXT)) into 
reality. He recalled that the agreement reached in the GeiieraI AssetnbIy uii Ihe 
decision to terminate the Mandaw did not extend 10 the means by which it cuuld 
Lx: carried out. He also said that onc must bc mindful of the fact that the re- 
sponsibilities of the Security Council were of a different order froiri those of 
other Unitcd Kations organs. The termirialion of South Afriça's Mandütc was 
an j-vucablc step (Dossier item 37; 1465th rntg., pp. 27-30]. 

238. The representative of the Uriired Kiirgdofai pleaded for agreement atnong 
the members of the Security CounciI on fiirther steps. The United Kingdom 
delcgation thought that the course adopted by the fienerd Assembly in 1966 
had been mistaken. In explairiing the position or his Govcrnmcnt hc quotcd 
from his starements in the Gcncral AssembIy in which he had said, irtter alia, 
that South Africa by repudiating i t s  obligations had forfeited i t s  title to ad- 
minister tliz Mandate and that i t  had no longer the right to carry thç s a c r d  
trust conferred iipon i l .  Hc commented favourably on the fact that the sponsors 
of the draft resolutinn before ihe CmunciI had abandoned their original in- 
tentioii to include in the driifi rcsoIuiion Ianguagc from Chapter VII of thc 
Chartcr (Dossier item 32; 1465th rntg., pp. 3 1-41). 

239. The representative of the iInifed Arub Rrpublic, the President of the 
United Yations CounciI for Narnibia, not a memhr of thc Sccurity Council, 
emphasizecl Ihat the illcgal prcscnce of South Africa in Namibia constituted a 
foreign occupation of Namibia, i n  vjoIation of the Charter, an act of aggrwsion 
which the United Nations had the responsibility to supprcss by al1 the rncans 
provided tr i  it by the Charter (Dossier item 32; 1465th rntg.. p. 42). 

240. Thc rcprcscntafive of Spain had supported and continued tri support 
resolution 1145 (XXI). IIis delegation beIieved that il was basic and fundamen- 
ta1 for the tiiaintenance of a jiist international order and for the survival of the 
United KaLiuns ihirt the resoIuiions of t he principal organs of the Organizatinn 
bc complied with (Dossier item 32; I465th m g ,  pp. 51-51). 

241. The representative of Sofombirr staled [bar the United Nations couId 
not complacently ignorc thc situation which was no longer a probleni between 
Namibia and South Africa but a confrontation between the Government of 
South Africa and the aiithority of the United Nations. The draft resolution was 
not strong in ils conccpts and nat ctiiiched in strong wnrds. It was welI, ho\+ 
ever, that ihc Security CounciI with al1 its aütharity recognized and endorsrd 
the termination of the Mandate that had permitted Sourh Africa to be prcsent 
in South West Arrica (Dossicr item 32; 1465th rntg., pp. 55-61]. 

242. Thc rcpresentative of Ckitrcz repertted what had been said bx his dele- 
gation in 1947, i.e., that the powers m i v c d  from the League of Nations undcr 
the mandales systcrn were administrative powers, not pawers of snvereigniy . 
The adminisierhg State was a trust=, not an owner. The Chinex delegation 
unreservedly supporled resolution 2145 {XXI). He stressed in particular para- 



graph 7 or resolutian 264 (1969) inviijng al1 Statcs to cacrt their influence in 
order to obrajn cornplianta by Soulh Africa with provisions of the resolution 
(Dossier item 32;  1465th intg., pp. 61 -53). 

243. The rcpresetitative of Hringury considered thc driift rcsolution unsat is- 
factory on inany counls: i t  neverthclcss represented niodest progress. III view 
of this, his delegaiion sur portai the draft resolution which envisaged, in thc 
eveni of f~~rthcr non-cornpliance by South Arrica wiih ihc wili of ihc Councii, 
that rmIIy effective measurcs would have to  bc taken (Dossier item 32; 1455th 
m tg., pp. 63-67). 

244. 'Ihe Security Co~riicil in resolution 264 (1969) recrignized the terrni- 
nation by tIie GeneraI Assembly of the South Afrimn Mandate over Nainibia, 
and the assumption by the Clencrai Assemhly of direct responsibility for the 
Terri tory unti t its indeptfidence. It deçlared the continued presence of Souih 
Africa in Namibia illegal and cdled upon thc Govcrnment of South Africa to 
wi thdraw immediately its .$dministratioii frrirn the Terri tory. 

245. Not only did thc individual members of Ihe Security Council reaifirni 
thc: action taken hy the Gcneral Assembly in tcrrninating the Mandate, but the 
reiiffirmation was enacted by the Security Council as a body. The fact rhat two 
permanent rncmbcrs of th t  Security Council abstained in the votc did not orect 
the validity of the decision taken by thc Scçurity Coiincil. The question of the 
eflcct or the voluntary absientions of perinanent members of the Security Criun- 
cif in votes on mattcrs othcr than procedtiral ones is deaIt with in grcatcr detail 
elsewhere in the prescnt dociiment (soc thc Anncx tto ihi: present document). 

246. Moreciver, the abr.tentiori of the French and United Kingdoni dcIc- 
gaiions in thc votc on what became resolution 264 (1969) dcrnonstratcd mainly 
the dissent of these two delcgations from concrctc steps foreshadowed in the 
resoIution and no: to the i;uhçtanlive decisions as expresscd in operative pnra- 
graphs 1-6 thcrwf. Thc rcpresenrative of France expressed at that stage some 
doiibt on whether the kapue of Nations rvould have Iiad the poKtu7er ta deprive 
South Africa unilaterally af its Mandate. He did not, because of ttiiç doubt, 
vote against the draft rcsrjluiion. The representative OF t he  Lni ted Kingdoni 
cxprcsscd the view that th#: course adripted hy the Gcncral Assernbly in 1966 
had been mistaken. This view did ncit Iead him to vote against resuIiirion 264 
( 1  969). 

247. On 24 Jury 1969 it n crimmunication addressed to the Presidcnt of the 
Security C~auncil the rcprtscntlitjves of the Stares which were members ~f the 
Lnitcd Nations CounciI for Namibia requsted that an urgcnt rneetirig of the 
k u r i t y  Council be convened in order that the Security Council may considcr 
"the situation resulting fralrn tlie wholly ne~ative reaction of South Africrt IO 
S u r i t y  CounciI resoIuticin 264 (1969), and from thc mcrtsureç which it i s  
continuing to Iake in defiance of the autliority of the Security CounciI and the 
General Asscmbly" (Dossier item 82; S/9359). 
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Aubpriun of Scrcririfj Cuzrnci~ Rfsoiut ion 269 (1969) 

252. The Sacurity Couricil, at its 1497th meeting, adopted ar resolurion 269 
(1969) (Dossicr ilçrn 108) the draft resolution proposcd in document SI8384 
and Add. 1. There werc ' 1  votes in filvour, none against, and 4 abstentions, 
namely Finland, France, ~ h e  United Kingdoin and the Lniled States (Dossier 
item 38;  1497th mtg., pp. 12-1 5) .  

Sutnninry of Yiew.7 E.~pr~ssed in ihe Defiare 

253. The repraentative of Coioinhiu statcd thai the meeting of the Security 
CounciI was the naturaI (onsequence of rewlution 264 (1969), particularly of 
operarive paragraph 8 tht rcuf, by which the Council had decidcd that, in the 
event of failure on the part of Sourh Africa to cumply with the provisions of 
resolution 264 (1969), the Security Cvuncil would meet irnrndiately tci deter- 
mine the necessary steps or rncasures in accordance with the relevant provisions 
of the Charter (Dossier item 33: 1492nd mtg., p. 12). The representative of 
ZumBicl stated that his delegation was perturbed by the fact thar, although Ihe 
South African Ciovernrner.t was iio longer the de jrire government wi th aüthority 
to administcr Nanii bia, it :,till continued to make thc wvrk ofthe Enited Nations 
impossible by refusing to Iet the Unitcd Nations CounciI for Narnibia discharge 
ifs duries. The represcnt:itivc of Zarnbia stated that developmcnts made it 
imperaiive that the Security CounciI abandon its Iast iIlusions and admit thst 
mare effective rneasures wrre nccdd  io solve the problem of Namibia once and 
for al[, ihat is, the application of Chaprer VII of the Charter (Dossier item 33; 
1492nd rntg., pp. 14-18). 

254. At the 1493rd met:ting, rcferring to the i.epIy from the Governmen t of 
South Arrica cnntained in Annex I of the Report of the Sccrctary-Gcneral 
(Dossier item 78; S392@+), the representittivc of Afgeriu stated ihrit Soulh 
Africa was now contesring the juridical basis of the decisions of thc Cnuncil. 
1Ie asserted that South Afiica's actions were a flagrant violation of Article 25 of 
the Charter. Atnong the i?roposaIs he made for action by the Council he in- 
cluded the proposal that ,-. demand must be addrewed to South Africa to lave 
the Territory within a giwn tirne-lirnit. He also suggestod that an inviratifin 
should be addressed to al1 Stüies to deny South Africa any nght to spcak on 
hehalf of Narnibia (Dossi,:r item 34; 1493rd mtg., pp. 7, 8-10), 

255. The representaiivc of iVEpaI pointcd out tha~ the Unitcd Nations in its 
dealings with South Afrir:a, over more than two dccades, had exhaustecl the 
poxsibilities of persuasion. The aggriwcd party in the si tiiation, creaied by the 
policy of the belligerency of the Crovernrnent of South Africa was not just 
anrithcr guvernmcnt ut- trw, but tlie whoie Unitcd Nations. Therc was, the 
representative of Nepal st:ited, no doubt whatever in the minùs of his delegaiion 
ihat the continued occupztion of Namibia constituied a threat to internalional 
pcacc and sl~urity. In re.;ard io General AwrnbIy rcsolufion 2248 (S-V). hr 
said !bat it kid not b n  supportcd by four permanent nicrnbers of the Security 
Council (Dossier item 34; I493rd mtg., pp. 13-15, 16, 17). 

256. The representativ,: of Pukistoir stated that rwIutioir 264 (1969) had 
constitütcd a major step forward inasrnucli as the Scciirity Coiincil had rec- 
ogni7ed i ts  responsibility in the question vf Narnjbia. 'Thc case of the inter- 
nat iuniiI cornrnunity-no: only of the people of Narnibia-againsi the Soutli 
African Govemment ~or~stitutcd a long Iist of acts in the nature of grave 
transgressions of intcrnaiicinal Iaw, and he went an t o  Iist fhese acts. South 
Africa's reply in document Sj92W rnadc i t  clear, beyond any shadow af doubt. 
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that South Africli would not alter its defianl attiiudc towards the rmolutions 
of the Genr:raI Assenlbly and rhe Seçuri ty Council (Dossier item 34; 1493rd 
rritg.. pp. 2 1 to 26). , , 

257. The rcpresentative of ltrditi. 'a non-mcmhr of thc Sccuriry Council, 
recalled that  in 1967 (General AssernbIy resotution 2248 (S-V), sec. VI) rhe 
Genneriil Asambly hüd dccidcd that South West AFrica shouid be enabled tu bc 
independent by June 1968. Witt1 referen~r: to thc statcmcnts made by the South 
African Fo-xign Minister and the South African I'rirne Miiiister (S/9204), the 
rcprcscntü~ivc of Indiü said that t he  Security Council was faced with a situation 
in which ri member Stace had defiantly refuscd io fuIfil its obligation undcr 
Article 25 crf the Charter. In regard to future action which the CoünciI muid 
indertakg, ihe reprcscnia tive of lndia men rioned a decision prohi bi ting al1 
dealings with South Africa in so fur as thcy rclütcd ta Nami bia; a ban on the 
sale of arni:; to Sou-t h Africa ; the claiming by the legally appointcd administer- 
ing authoriry of the revenue due ta i t  t"rorn the mining and other enterprixs in 
Nami bia ; the clainiing by the Unitcd Nations of indernni ties and rcparations 
Frnni Soiith Arrica on account of tlie deprivations'and disposscssions of the 
Nümibian riopulaiion (Dossier item 34; 1493rd rntg., pli. 27, 3 1 to 33). 

258. The rcpresentaiivc of C/zi/e, aIso a non-meniber, pIeaded for rernedial 
action by tlie Security Council (Dossiei item 34; 1493rd rntg., p. 36). 
- ' 259. The representative or f i l n i id  also pointed out that South Africa not 
oniy had igiiored the rtxjucsis of the Criuncil hut had chosen to chalIenge the 
very righl of ihe Council to make them. Xt obvious to him that agreement 
could~not trc reached in the Securiiy Couneil on a proposal to r w r t  to en- 
forcenient iictiun under %haptcr VTI. In tbis .situa1 ion the Security Council 
could best discharge iis responsibilitia by pvuceeding on ihc basis of the wide 
agrwrnent which 'nad exisied in the Coiincil 'on this issue (Dossier item 35; 
1494th mtg., pp: 6 and 7). - - .. . 

260. 'Ihe representatjve of Srncra/ wxq cocoiivinced thai ttiere was no oiher 
way of dcaling with this matter than to apply the provisions~of Chapter'VII 
{Dossieriteii135;'14Y4thmtg.,j>.I3). . . > * '  , .  - . 

261. According ro the representative of the USSR, everything was trüns- 
parent1 y clcar; Svuth Africa did not -wis6 to wilhdrüw from- Namillia and 
would nor -heed the resolutions of ihc Gcncral ,AsscrnbIy and the Securily 
C'ouncil (Ilossier item 35: 1494th'mtg.,'p. 16). 

261. Thc rcprcsentative of Huii~.ary said that iynoring the clcar-cut decision 
or the world Organization and disregarding world public opinion, the South 
African Gnvernrnenr had dwlarcd politicat war on the United Nations (Dossicr 
item 36; 1495th rntg., p. 3). 
763. The representative of Parqgitay said that the rra1 question before the 

Council ivas to decidc on the scope of the new ineasures to be adopted in 
accurdiincc with the spirit and tlie Ietter of resolution 264 (1969) in order to 
ensure the coiiiplete irripfemcntalion of that tesalufion. His defegarion was no1 
unaivace of the political rcalities wliich indicated that at present at Icast, the 
possi biIilies of action open to the Securily Cuuncil were necessarily lirnited 
{Dossier item 35; 14951h miy., p. 7). 

2&. Tlie representativc of Cirinu einphasi~ed ttiat there had bccn viriual 
unanirnity *>f opinion that the mntinued i1IegaI occupation or Namibia by 
South hfnra -niust k brought co an cnd. .ln the prcscnt casc itm was obvious 
that the fuII and whoIeheartcd subport of those Westerii powers ihat wert: in a 
special posiiion to make significant contributions to enForcement action \vas 
not forthcoining. In such circurnsianccs. thc Council, should i t  dccide tn apply 
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27 1 .  The invocation of Articlc 25 of the Charter, the characterizaiion of the 
continu& occupation of Kaniibia by South Africr: as constituting an aggrcssivc 
encroachmcnt on the atithxity of the United Nations, and the settirtg of a time- 
Iimit for the withdrawal n f  the South African adminisiration frorn thc Tcr- 
ritory arc arnong the ncv, clernents which rcsoluiion 269 (1969) introduced, 
heyond those which had been included in earlier Security CounciI and tieneral 
Piçseinbly resolutions. 

IX. PROCEE~INGS L F . A D ~ G  TO SFCLRITY COUNCIL RESOLUTIUK 275 (1970) 

272. On 26 Janutiv I9'!0 in a w r n r n u n i u ~ i ~ i i  addressed to the Presidcnt of 
the Securi ty Council. the representatives of 57 States h4ernbers of the United 
Nations requested, with i-eference to paragraph 6 of Security CounciI rcso- 
lution 269 (1969), tha t thc k u r i t y  Council be ccinvened, oii an urgent basis, 
in order to examine the k-.ilure of the Governmcnt or South Africa to comply 
wÏih rhe Ietter and qpirir or that resoIution and in particulür ivith i ls  piiragrriph 
4 {DOSS~CF itcm 92; S!96 16 and Add. 1 -3). 

273. 'l'he Security Couricil considered the quesiion ai iis 1527G-1 to 1529th 
nirelings on 28, 29 and 30 January 1870 (Dossier itenis 39 to 41 ; 1527th to 
1529th r n t g ~ . ) .  

Docunienrs &fore the Secrtritj? Coioiinril 

274. The documents bchrc the Security CounciI in this crinnection includcd 
a report suhmittd to the k u r i i y  Councii on 3 Oclober 1969 by thesecretary- 
Gcncral pursuiint to opcriitivc piiriipraph 9 of Security Council resoIiition 169 
( 1969) which had reqi~ested the Secretary-Gerieral to Cnllow close1y the inipls 
mentation of that resoluiion and io repart to lhr: Securitg CounciI as .won as 
possible (Dossier item 88; 519463 and Add. 1-7). Anncx I of the report repro- 
duccd the reply düted 26 Seplember 1969 of tIie Minister of Foreign Affairs of 
the Kepublic of  South Afrisa ro the Secretary-GcncmI's telegrrrm of 12 August 
IY69 conv~ying to t I iç  Miiiister of Foreign AiTairs the tcxt of Security Council 
rcsoluiion 269 ( 1  969). An c:xtensivc annexure to the Minisrer's reply containcd a 
detailed description of thi: administration, t hç ewnoniy, scientific and tech- 

: The Security Council, in paragraph 6 or resolution 769 (1969f, decided that in 
thc cvcnt oflaiIurc on the p;irt of the Sou th Africen Gciuernment Io coinply ivitli the 
provisions or Ihc prcccding paragraph of the rcsciluiioti, the Security Councit wiIl 
mcct immdiatcIy io dctcr,ninc upon cffcctivc rnrasures iti accordance with the 
approp~iatc protrisions of t h: rclcvant chaptcrs of riie United Nations Charter. Para- 
graph 5 of the restiIution callcd upon thc Goycrnnienl of South Africa to ivithdraw 
its administration rrom the lkrrirory imrncdjatcly and in any case before 4 Octnber 
1969. 

The Securiry Counçil, in paragraph 4 t i r  r~çolution 269 {1969), recognized the 
legitimacy of tlie struggle of the people oC Kamjbia against the ilIegal presence of thc 
South African authoritics ir,  the Territory. 
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It liras agrecd that the Ar! Huc Sub-Cornmittee wuiild consist of al1 mernbcrs 
of the Sixurity Council (Dossier item 40; 1528th mig., para. 7 ) .  

278. The representative of Finland, introducing draft resoiolution S/9620, 
emphasizcd thai ihe text u.as a provisional one. The crucial question conçerned 
ihe use of coercivc measures iinder Chapter VI1 of the Charter. The division 
of opinion on tbat questinri socnicd to b irreconci[able, at least for the present. 
It was of paramount itriportar~ce to preserve and strcngthen the authority and 
efrect iveiiess of the Securit:~ Council. nefore invoking ihe provisions of Chapter 
VII, th<: Securi- Chunci[ ;hould makc sure tIiat its dwisions could in fact be 
carried out sinil that its will couId be made tu prevail. 'I'he purposc of Ihç drafi 
resolution was to explore rhe possibilities of practicaI ~wkion. It sought to 
define the a r a  of agreenii:nt betwcen thc grcal rnajority of members and pur- 
posely avoided thvsc issues wliicl! tended to divide the Council. The point of 
dcpariure was that since tlic Mandate of South Africa hud been ternlinated by 
CIencraI AssernbIy resofutinn 2 t45 (XXL), thc contiriucd presenw of the South 
African authoritics in Yurnibia was illegal and conscquently al1 acts takcn by 
thc Guvetnment of South . \Fria on behalf of or mnc~rning Nainibia after the 
termination of the Mandate were illegal and invalid. That fact musr have a 
numberof implications for any governrnent dealing in one way or anothcr with 
thc Guvçrnrrient of South Africa. The pracrica1 appIica;ltion or the injriiiction 
addresed to üI1 States to refrain from any dealings with respect to Namibia 
recognizing any right of tlie Govcrnment of SoutIi Africa to act on k h a i f  of 
Naniihia hüd nut yet been suficiently investigatcd and thc sponçurs lherefore 
proposed the appointmeni of a cornmitte that shouId study these problems 
(Dossier item 39; 1527th mg.,  psrüs. 17-45). 

Allopfioii of :irt.ilri!y C.-oimci/ Kesohir ion 276 ( 1970j 

279. Thc Sccuriiy Coun:il at i ts 1529th meeting on 30 Janu i rp  1970 adopted 
as resoIution 276 (1970) the draft resolution (S:'9620/Ilev. 1). Thcre wcre 13  
votes in favour. none agiiinst, and twu abstentions, narnely France and thc 
United Kingdorn (Dossier item 41: 1529th mtg., para. 184). 

280. 'The folIowing paragraphs conrain refercnccs to stüternents made in the 
course of the discussion iri thc Swurity Council which rnay 'ne considercd as 
reflectiny the views of inei-nber States un the quetions now-al isst~e. 

281. The statemenr made by the representativc uf fibrid in introducing 
drafr resolurion S19h2O at (he 1527th meeting o f  the Security Council is refcrrcd 
to in paragraph 278 above. 

182. The representative of Zaml~iu criminented on the coinmunication from 
rhc Soiith African Foieijgi Minister, wliich was annexed to the repart of the 
Secretary-Gcneral in document S/9463 and Add. 1-2 (Dosuicr item 88). He also 
obseri.ed that over the pas! few years Western countries aiid the Wwtcrn niajor 
Powcrs in particular had adopted an incrixisingly iiegalive attitude towards 
issues conccrning Svutherrl Africa. He conlpued Ihis çituation wilh the stand of 
certain Europeün Govemments which advocated the expulsion of Greece from 
lhc Council of Europe, and asked whcther oppression was objectionable only 
tvhen the vicrirns wcrc of I!uropan stock. Fact-finùing was rnorcellèctivethan 
fault-finding. and lie expressed the hope rhai rhe draft resolutioi~ would cnable 
the CounciI to ntove forv:ard in thc warch for a solution to this dangcrous 
probIcm (Dossier iletn 39; 1527th mtg., paras. 45-7 1). 





the CounciI had alled upcin South Africa to withdraw its administration from 
Namibia immediately and in any case kfm 4 Octuber 1969. IIawever, that 
datc had passed, as Iiad al!;o that of June 1968, set by the GcneraI AssetnbIy in 
resoIution 2248 (S-V) callirig for the decolonizativn of the Territory. South 
Africa had not taken the kasr steps to fulfil its ineIuçtable ohIigations. The 
most important problem !lie SEcurity Council had ta face was ihe stand of the 
member States that rcfused to take intu accounl ihe resolutions of thc main 
bodies of thc Uriited Nations, thus hurling the gravcst of al1 challenges that 
thc world organitarion ha1.i to confront, siiiœ they afiècfed thc Organi-aiion's 
very reason for existcncc. 'The Spailish delegaiion would have preferred a draft 
resolution mort: sommen:;urate with the principles fhat had been vioIated 
(Dossier item 40; 1528th rtitg., paras. 135-143). 

789. The repre.wntativc of Po/aird cornrnented that South Africa's volumi- 
nous reply to resolutioi~ 259 (1969) had tried to dilute the ncgative answer of 
South Africa in a maze of "Iegal" argunicnt; but the essence nf that rcply was 
still a practicaj, curt "No" to thc categoric injunctions of the Security Council 
contained in its rcsulutioti 269 <1969), just as it had been to Gcneral Assemhly 
resolution 2145 (XXT) an3 çiibsequent rwIutions. The CounciI w s  façing 
not a mere act of passive nonampliance with its decision, but an aggresivc 
action of a State airned at corisolidating its annexation of another country. The 
representativc or Poland statcd that the texf of the draFt resolution aq sübrnittcd 
at the 1528th meeting had hrought itnprovenients to the original lext. In spite 
of ~ertain shortcomings oi ihe draft resoluiion, hc was ready to support i t  {Dos- 
sier item 41 ; 1529th mtg., paras. 4-27). 
290. The representative of ihc Utiirrd Kiwdom stated it was unnecessary to 

repxat in detail his Govcniment's position which was suffIciently well known: 
enjoyrncnt of real self-detcrmination and indcpzndence by the people of South 
West Africa; forfeirure by South Africa'of the right to adrninister the Mandate; 
repumance at aspects of the South African administratioii such as the I è r -  
rorism Act and trials under that legislation. At the same timt, the United King- 
Jum hadconsistcntly drawn attention tu ~ h e  praçlical cansideratiuns and to the 
need for the United Nations to act onIy within its capabilities. South Africa 
was in fact controllit~g the'rerritory. The action ihe Unitcd Kingdom could take 
was lirnited; it was no1 ab11: to contcmplate action which wouId rapidly tum in- 
to econornic warfare agairisi Soutli Africa. As the basis of the new &art reso- 
liition (SJ952O!Rcv. 1 )  lay in the eulier rewIutions on which the United King- 
dom had already abstaimd in the past, hc could not support the draft resoiution. 
I'arrigraph 5 of the draft rcsolutiun seerned to ignore svme of the circumstanm 
to which hc had rererred. l'he Adlfoc Siib-Corninittee propmed in paragraph 6 
of the draft resolution shîiuld not IE lirnitd to making reconirnendations for 
Chapter VI1 action (Dossicr item 41 ; 1529th mtg., paras. 28-33). 

291. The rcpresentative of Chim recaIled that his delegarion had votcd for 
resolution 2145 WXI) alid expresscd his profound regret that the United 
Nations had k e n  prevcntcd from exercising its funciions in Nainibia. There was 
n a  significant diflereiice O;' opinion on the fact Iliat tlie adamantly unco-opera- 
[ive at titiide on the part of Sou th Africa warrantcd strong censurc by the world 
cornmunity, birt differenccs did ariçe as to how the Secunty Council could txst 
discharge ils responsi bilitl.. Further study and expIoration mighr be uscful. He 
iherefore welcorned -the pr->posa1 to set up an Ad Hoc Cotnmittoc (Dossier item 
41 ; 1529Ih rntg., paras. 4 -50 ) .  

292. Thc xprrsentative of Colombier stated that onty nieagre results had beeir 
achieved after proIonged etyorts in the maiter of Narnibia. 'tï-~osc cfrorts had nrit 
however been sterile. Colr~mbja would support the draft resolution because i t  



wished to leave no stone untümed to wr ry  out al1 efforts that might directly or 
indirectly Iead to a settlemmt of rhe situation in Namibia CDossicr item 41 ; 
1529rh mlp., paras. 51-56). 

293. .Th<: rep~sentative of Fruncc recalled that his Governinent viewed the 
poIicy follorved by the South African Government in South West Afrjca with 
tIic saine siiv~rity as ihc rcprcscntstivcs of thc countrics of that continent. As 
stated carIier, however, France had reached difierent conclusions about thc 
mertsures ici be taken lo cause the aiithoritics of South Afriça to crase ignoring 
the ubliga:üiions undcrtakcn in the Mandate Agreement of 17 Lkcember 1920. 
He poinred out  that the South African Foreign Mjnister's letter staied ihcii ihc 
poIicy of creating autonomous areas would be continued dcspite the condemna- 
tions of ihit policy. It was ta be fcared that the successive resoIutions adopted 
over a period of years liad not fuIIy achieved iheir objectives. Onc ~night cvcn 
wonder whether the posilions takcn by the Gcneral Assernbly and the Security 
Cvuncil hüd not scrvcd as a pretext for the Government of South Africa to try 
To justify the regrasive legislalion it had opplied siriw 1967. Althriuyh thc tcat 
before the Councii was pIaccd in a legal framework about which the French 
deIegation had always expresçed reservarions and which it therefore could not 
support. i t  welctimod with synipathy thc spirit of moderation that the United 
Nations, tktrough a rcrilistic appraisal of the situation, couId contribute effec- 
tively to the solution of the very dificiiIt problem of which the CounçiI was 
seized (Dossier iicm 4 1 ;  1529th mtg., paras. 57-69). 

294. Ths reprawntative of Itrrliu, a non-metnber of the Security CounciI, 
exprcssed the view tha t the CounciI mct  ~indcr the shadow of South Afrim's 
continued dl-francc. He ssid that by i ts  refusa1 to fulfil its obligations mder 
Arricle 25 o f  the Charter, South Africa Ilad forfeited aII rights and priviIeges of 
mcmbership of the Organization. He suggestcd that rhe Swurity Council decide: 
tÎrstIy, ihat mcmbcr States shouId take effeciive ssteps to prevent the flriw oF 
arms and other rniIitory liardware to Soutli Africa; secondIy, thal al1 States 
muçi rake siritable measures to s ~ o p  fresh investment in Kamibia by thcir 
iiationals or privatc cornpünics registered under their Iaws as Iong as South 
Africa continued its illesa1 occupation of Nainibia; thiidty, to ask al1 States tn 
ensure thai their cornpanies and natianals operating in Narnibia paid ihe taxes 
and kvies for such operations not tn the South African régime but to the 
United Nations Council for Namibiu; fourthly, Io request nienikr States to 
discontinue recognition of twvel dociiments issued by the Soiith African Govern- 
ment in 5 0  Far as thcy pertained to the citi~ens of Namibia, and to take positive 
steps to cxtend recognition to trnvel and visa docu~ncn:ntç issued on behaIf of 
the ljnited Nations; fifthly, United Nations Menibers shouId be asked to givc 
fui] IegaI effoct to the United Nations' termination of South Africa's 
Mandate by aatl possibIe muns (Dvssicr itcm 41 ; 1529th rniy., paras. 75-84). 

295. The delegatiun of 11;icaragita stated at the 1527th meeting that the deci- 
sions or ihc Sccurity CounciI had to be unreservedly accepted and cnmplied 
with. Since the Securiiy CounciI ac i~v i  in acconlancc with the puipows and 
principles cif rhc Charter, it might be understood thar its extraordinriry powers 
under the Chartcr constituted obligations rather than rights and that thc~e- 
fore the Sccurity Council did not have ttbsvlutt suvereignty. It did enjoy sover- 
cign rights in lhe investigation of any. dispute or üny other sitiiation which 
mighi lead to international friction or give rise to a dispute (13oçsier item 39; 
1527th mtg., paras. 88, 89). Ai ihc 1529th mcciing thc dclegation of Nicaragua 
agrced witli the piirpvrt of draft remlution Si9620/Rcv. 1. The reprexnrative 
of Nicaragua added that his delestion had slight objections pariicularly to 
what was %id in paragraph 1 of thc Jraft rcsolution in which the CounciI 



WH1 I I ' £ &  ST.1 I'EMEST OP Tt16 SECRETARY -GEKF.RAL 1 89 

pronounces ilself on the validity of the nieasures adopted by  Soiith Africa since 
the terntination of the M:.ndate, covcring bot11 politicaI and rncrely adniinis- 
trativc acts. In the opinion of rhe deIegatiori of Nicaragua. the consequenccs of 
the illegal acrivities-of Soütli Africa should ix dciçrrnined in the lighr of both 
domestic and intcrniitionül Iaw hy the courts of Namibia ancc ihc: rule of law 
had been cstablished cher*:, or by judges or arbiters selected hy the parties 
affwkd by the illegai acls of South Africa. However the Nicaragtian delegatian 
wauld not object ta these aspects of the form of the draft resoIution since it 
agreed wiih ils substance (Dossicr item 41 ; I529~h nitg., paras. 86,871. 

296. I'he rcpresentative of Pd-isirrn appealed tu the Coiincil tn adopt a 
strictIy business-likç appruach to the problern. The CounciI had already dis- 
poçed of thc Icgal issues invlilvccf in ihe question of Narnibia ; no riew srudies \rrcre 
nmded beyond Ihe ones wl ich Iiad aiready k e n  made. 'I'hc rime had corne now 
for suitable action. The Asi;in-African mcrnbw States Irad proposed action under 
Chapter VI1 of tlre Charte]'. Givcn the econornic and poiver realities, action by 
thc Asian-Afrimn States alone wuId hardly makc any change in the situation. 
The responsibility was thcrcfare on the othcc mernber States, particularly the 
permanent menibers of th.: Sacurity Council, to corne forward with concrete 
proposais of thcir own. Tb: permanent members should constilt mch other and 
report their agreed conclusions to the Security Council (Dossier itcm 41 ; 1529 th 
rntg., paras. 121-124). 

291. The representarjve of Sy ia  referred criticaIIy to the Ilow of arrns t o  
South Africa which had bd to the increasing obdura~y of the South African 
rkgirne; he also stated that therc had k e n  CO-operation in ihe malter of the 
delivcry of arms ktwecn fiouth Afria  and Israel and ilice versa (Dossier itcni 
41 ; 1529th rntg., paras. 127-135). 

298. The rcpresen tative of Bitrutdi comrnented that the trend in the Council 
to shirk its responsibilitics seçnied now to be turning into a rra! poiitical doc- 
irine that could well bc tht: doctrine of the ostriçh. Througb thenew rcsoIution 
the Security Council interided to rcmove an); ambiguity and to take up the 
chailcnge fi3 resurnc thc cxcrcise of its rights and rehübilitate iiself by rehabili- 
tating mankind (Dossier item 41 ; 1579th rntg., paras. 148, 149). 

299. The rcprcsentaiive of the United Srures, in expiaininy his positive vote 
on ihc Jraft resolution, comrnented on paragraph 5 which called upon a11 
States, parricularly those which had m n o m i c  and other in terests in Nciinibia, 
to refrain fram any dealin;:5 with thc Goveriiment uf South .4fricri which fiese 
inconsisttnt with o~rativc.  paragraph 2 of the draft rcsolution. He called aricn- 
!ion to the fact that the cri<erion established in paragraph 5 was consisicnt with 
paragraph 2, ~ h i ç h  had thc effet  of rmfirining the illegality or South Africa's 
continued occupation of Nxnibia. Such a criterion would obvioiisly not exclude 
such acts as protests to th= South African Govcrnnlent concerning itu actions 
in the Territory, nor would the Uniied States delegation takç it to prwlude 
actions nimed at the prorection of citizens of United Nations Membcrs or 
tlie rights of Namihians th~:msclves, which rnighght be nccessitated by the con- 
rinued illegal conlrol exmi-wd by Soutli Africa (Dossier itcm 41 ; 1529th rntg., 
paras. 155, 156). 

300. Sacurity CounciI resolution 276 (1970) was adopted by 1 3 votw to nonc, 
with 2 abstcn~ions. Finland and the United States, which had ahstained in the 
yote on resohtion 769 (J!)69), voted in favour of remlution 276 (1970). The 
delegaiions of France and the unitcd Kingdoin express& at thc meetings which 



led io the adoplion of rcsolution 276 (1970) the positions lhey had also tnken on 
earlier wcasions which had beeii favourablc to the support of the self-deter- 
mitiatiori of Nariiibia and cipposcd to the pojiq- of the creation by South Africa 
of auiunornuus areas in Namibia. The represenrative of thc United Kingdom 
again coiifirrned the attitude of his Govcrnnient tnwards the ivhole probltin and 
his Goverriment's concurrence in the proposition Ihat Solith Arrica hüd for- 
fcitod thç right to adniinisrer the Mandate. 
301. In tlie present coritext, opcrativc paragraph 2, dcclarii~ç tlie continucd 

presence of the South African riuthorities in Namibia io be illegal, and the cal[ 
upon al1 States to refrain froin any dcdings with tire Government of Soiith 
Africa iiicr)nsistetit with ihis proposition are of particiiIar relevance. By rcsolu- 
tion 276 (IQ70) the Council also took the irnporlant decision to  cstablish the 
Ad Hoc Siib-Conimitiee. 

302. It shorild be noted t hat rcwlution 276 (1970) was not oiily recalltd and 
reaffirmed, res.peçtivcly, in the preaiiibles or rcsolutions 283 (1970) and 284 
(I970), but that i t  is referred to in operative paragraph 1 of resoluiion 284 
(19701, which wntains the rcqucst of the Security CounciI for an advisory 
op~nion on the legal consequences for States of ihc cmtinued preiencT of South 
Africa in N ami bia. no! a:irhstuirding Sec~ir'ity Co~rricii resoluriotz 276 (IY70) . 

Reqwst for a :Meeting u j ' h  Securiiy Coiincii 

303. On 72 JuIy 1970 in ü communication addressecl to  the Prcsidcnt of the 
Security Council the repfesentativs or Burundi. Finland, Nepal, Sierra Leone 
and Zarnbia, the c&sponsors of Security Couiicil resolution 275 (1970) of 
30 Jaiiuary 1970, rtyucstcd that a meeting of the Socurity Council bc con- 
ventid lo rcsume consideiatioii of the q ~ ~ c s t i o n  of hkmibia (Dossier item 102; 
S19886). 

304, Thc rcprcscntatives stated in rheir communicütion that in rcsolution 
276 (1970) thc Seciirity Conncil had dcçidcd. among fither matters, to  establish 
an Ad Hoc SukC:omrnirtee of the Council ' to study, in consultation with the 
Secret aryA3eneral. ways and nieans by which the rdcvant resolu~ions of the 
SwuriIy Council, including resolution 276 119701, could be effectively imple- 
mented in accordance with the appropriate provisions of the Charter. The 
recomrnenciiitiuns of the Ad Hor Sub-Cornmittec were io bç submitted ta the 
Security Csuncil. 
305. Th$: representatives aIso rcferrcd in their coiiimunication to the Securiiy 

Council's f urihcr docision, in nmrative paragraph 9 of resolution 276 (19701, fa 
resunie corisideration of ihe quesiion of Namibiaassoonas therecommendations 
of the A d  I-loc SubCornmiI tec were made ai7ailabIe. The Ad Ilor: SnbCommit- 
tee had no-& submitted its report to the Security Coiinci[. 

306. The Security Council considered the qucstion ai ils 1550th meeting on 
29 July 19'10 <l)ossier item 8). 

Thc Ali Hoc Sub-Cornmittee was composed of al1 members of the Seçurity 
Cvunci t. 



Kcporr a f #Re Ad Hoc Sub- Conimirtee 

307. The documents bcfr~rc thc Sccurity Council in this conneciion included 
the report, dated 7 July 1970, of the A d  Hoc Sub-Coinniirree of the Council 
(Dossier itenl 101; Si9863, Corr. 1 and Add. I/Rev. 1). Chaptcr I of thc rcport 
referred to the terms of rcfircncr of the SubCominittee; Chapter II coi~tained 
a review of ttie work of the Sub-Cornmitle; Chapter III sel out the recomnien- 
dations of the Sub-Cornmittee. 

308. Annexes 1, II and III to thc report set out tlte replies receirred by the 
Sub-Coinmi ttee froni goï~ernineitts, inter-~overnnien ta1 organi~ations and 
United Nations bodiw iri response to inquirics from thc Sub-Committce. 
Additional replies from go-fcrnmcnts are contained in docunrent S/9863jAdd. 
IIRev. 1. 
309. The procoedings o f  the Ad Hoc Sub-Comrnittcc arc containcd in 

document.. S]AC. 17/SR. 1-17 (Dossicr itenis 1 to 7, and 12 to 21). Attention i s  
drawn to ihe statements made by members or Ihe Ad Hoc Sub-Cornmittee ar 
its 17th meeting, expressin;< certain reservations. Th- stütcmcnts arc also set 
our in Annex IV of the report of the Sub-Corninittee. 

3t0. A draft resoiution sponsored by the delegations of Bitrrrhdi, Eïnfmd, 
!V~p,al, Sierru Leone and Z~nih iu  was subniit tcd to the Swuri t y Counçil al its 
1550th meeting on 29 July 1970 {Dossier item 103; S/9891), 

31 i. The draît resolutiori, which was latcr adopted by the Securi ty CounciI 
as resoIution 283 (1970), rctlccted the following recommendations of thc Ad Hoc 
Suk(:amrnittee of the Coiincil: rocommendations 1, 2, 3, 4 !a), ch) (c)  and 
( r i j ,  6,7, Y ((1) and ( f ~ ) ,  IO and 1 I '. 11 also refected the  last two paragraphs of 
Chapter III of the Sub-Cornrnittee's report. 

( i i )  Drrdi resuluiiair S!PS!JL, 

31 2. A di-aft resolution sponsored by the delegatian of f inland was also sub- 
niitted to the Security Coiincil at its 1550th rricetirig on 19 July 1970 in docu- 
ment SJ9892. Thc draft rcsolution, which was lütu adoptcd by rhe Security 
Council as resolution 284 (1970) (Dossier ireni Il), was bawd on reconirncn- 
dation 5 of tlie Ad Ifuc Sub-Committcc, narnçly the possibility of requesting 
an advisory opinion from thc Iniernatioi~ül Court of Jusricc on the Iegal con- 
sequences for States of the coiitinued presence of South Africa in Nami bia :. 

Kcconinicndation 8 of 1tic Ad Hor Sub-Cornmittee rcferred to the possihiliry of 
the Swurity Counçil rçüffirniing irs cal1 upon al1 States t o  waw foiilhivitii the sale 
and shipmenl c i l  arms, cirnni~.ni~ion. military vehicles and materials for the ~nanufac- 
ture [if ürms and amrnunitiori i o  Soulh Africa. On 23 July  1910 tlie Secur~ty Councjl 
considered tlie question of tace coiiflict in Stiuih Africa resulting from thc policiw OF 
aparriirid and adoptcd rcsoiuiion 282 f 1370) in which i t  rcaffirrncd ils cnrlier rmolutiun 
on the arms embargo, condc~nned i rs  violaliotis, and calrcd upon Statcs to strengthtn 
it. [Jt will be notcd that rhe sixth prcambular paragraph of rcsolution 283 (1930) 
rcafitms lescilution 282 (IY7O).] 

Kesoluiion 284 (1970) o i  the Securiry Council is deait with in section X I  ol tlie 
present docunient. 



3 1 3. Th: Securi ty Co~incil, aI i ts t550tli meeting on 29 July 1970, adaptcd the 
draft reçoil.ttion Si989 1 as remlution 283 (1870) (Dossier item 1 IO). There were 
13 votw in favour and none agaiiist, with 2 abstentions (Frdncc and the Enited 
Kingdotn) (Dos5ier item 8; 1550th mtg., para. 155). 

314. Th12 following paragraphs mnrain  rcfcrcnccs to stntemeiits made in tlie 
discussion:; of thc Swurity Council pertaining to resolution 283 (1970). 

31 5. Introducing driift resolutiun Sj9891 the r~presentati~e of Buruiidi said 
thar a confiagraLion of unforeseeabIe dimensions was in preparatiuti in southern 
Africa. Thc tcxt proposxi by ~ h e  sponsors had, Ire said, certain weaknesses 
deriving froiii a situation thnt was weIl known. Thedraft resolution was inspircd 
by rht main iines of the repart of the Ad Hoc Sub-Cornmittee. The unanimoa~ 
adoption cbf the draft rwluiion would be the IogicaI crowning of the cornmon 
cndeavour (Dossier item 8; 1550th mtg., paras. 20, 31, 32). 

31 6.- The reprrsentative of Finhildsaid that the various steps proposed in ilie 
draft resblution f l o w i  dircctly ironi the key provisions of Secririty CounciI 
resolulion 276 (1370). 'I'hese declared that the çonlinued prewnce of South 
Africü in Namibiü was iilegal and called upon a11 Statcs io refrain from any 
dealings \vit h South Africir inconsisteni ivith this. Tlie draft rcsoIution trans- 
lated ihost: declarations into practical ternis. It set out a cornprehemive pro- 
gramme or acfion which, once jt had been carricd out, would substantially 
increaqe international prmurc on Soulh Aîrica with regard to Namibia. He 
addcd thai the draft resolutioii fell far short of the wishes of sonie of the rnern- 
bers of rhc Security Coiinci[ and that, of murse, ihis could not be the end of 
United Nations efforts to  dischargc its rcsponsibility towards Narnibia and  its 
pwpIe. Those efforts iiiiiçt be sEn as a continuvus proms of ever-increasing 
internatiorial pressure. The two draft resolii tions (Le., those which subsequently 
becarne resolutions 283 (1970) and 284 (1970)) forrned together a programme of 
action which rcprcscnied significant progrc3 in the Council's elforts to help the 
neo~le of Namibia tu achievc self-deterniinarion and indc~cndcnce to which 
ihei, like al1 ather peopIes, werc entitlcd (Dossier iteiii 8; i550th mtg., paras. 
36. 37. 431. 

3 1.7: T6c represcntatives oC Sierrrl Leone, Nt!paf and Cotombia supported tlie 
draft resalutinn for the reason that it rnight lead in some rvay tnwards a solution 
or thc sitriaiion and because i t  represented a rnodjcum of progres. The represcn- 
tative of Nepal addcd that rhe drdt resolution crintaincd many positive and 
novel features Iacking in prcvious .rcsoIutions. In addition to providing for 
coniplete non-recognition by S t a t s  of the authority of Sourh Africa ovcr 
Namibia and termination of al1 existinç relations with South Africa in so 
far as thnw relations per ta ind  to the international Terri tory, the k i i r i t y  
Council, under the draft resolution, would caII upon Srates not onIy ta ensurc 
that their rtational companies ceaçed all present or futurecomrncrcial, industrial 
and conce!;sionaI enterpriscs in Namibia but alsv to withhoId protecrion olany 
such investments against claims of a future Iawfirl government af Namibia. 
Those provisions were largely b a s 4  upon the stem that had b m i  taken recently 
by the C;o*;ernment of the Unitcd Stütcs. The provisions for a dcraiIcd study of 
aII bilnter;lI and rnultilateral treaties to which South Africa was a party and 
which rniyht be considered to appIy 10 the 'I'erritory of Narnibia were includcd 
so fhat the resuIts of the study mighi assist States-if indeed açsistance were 



needed-in the irnplemcntarion of Unitcd Nations resolutions on Nami bia. An- 
other novel anci signifiant feature of the joint draft resolutjon was that under i t  
'the Socurity C:ouncil would rerluesi the United Nations CounciI Tor Namibia io 
make ovaiiable to tlie Security Council ils study atid proposais regarding not 
onIy passports and visas f c d r  Natnibians for traveI abroad, but also rcyulations 
gnveming the travel to h'ainibia of the citizens of other Stcitcs. The represcnfa- 
iive of Syriu did not belitth: the  scope of thc measures contemplated in the draft 
rcsoluiion, but beIievcd th:it nothiiig short of drasriç measures in the fortn of 
effective sanctions provideci by the Charter ulould deter thc Government OF 
South Africa from its thrusr inro the political and hutnaii rights of the Africans 
and the terriloriai integri ty of iheir lands {Dossier itcm 8; 1550th mtg., p a r a .  44 
to 98). 

318. T h c  represenia~ivc of Znmbia st.aied that the Ad Hoc Sub-Comniittw 
couId not have obtained hetter results under ihe dificult circunistances in  
which it operated. 'rhe rcpç-rL iistcd a number of meawres which were within the 
reach of evcry Guveriimeiit 10 take in ordcr to apply pressure on the Saut h 
Afrjcan Governmcni to bring an end 10 its illegril occupation of Naniibia, 
The refusa1 of South Africa to comply with StsCurity Council and General 
Asçembly resolutionspertainir~g ta thewithdrawal of that country from Narnibia 
was probably the mvst çeiiouu thrcat ever wsed to the very existence or the 
United Nations as an effective instrument for the maintenance of international 
peace and security. WhiIe, -3f course, the racial and colonial policies pursued in 
southcrn Africa by Soufh ~bfrica, Rhodesia and Portugal were as objcctionablr 
as those pursiied by South Africa in Naniibia, one wriuld havc hoped thüt it 
wouId be possible t o  secuse a greater amoun t  of support for nreasures to he 
raken to free Nrt~nibia by ceason of Ihe United Nations direct responsibiIiiy for 
Namihia. The freeing of TLmibia was the direct respnnsibility of the United 
Nations and of al1 memkr  States; i t  was not soIcly an African concern (Dossier 
item 8; 1550th rntg., paras. 101, 102, 103). 

3 19. The representative of S p i n  emphasized chat there had bccn a brcach of 
international Iaw as a resuli: or the presence of Souih Africa iit Narnibia and as a 
result of faiIure to cornply with a =ries of resoIutions, incIuding rcsoIution 269 
(1969) of the Security Council calling for the irnmediate withdriiwal of South 
Africa from thar Tcrriiory More 4 Oktober 1969. If there were added to that 
illega1 situation the façt 1ha.t fhc Governmenr. of Soulh Africa had bccn practis- 
ing in the Territory the unanj~nously condcmnd policy of oprilieid, it would bc 
founù that in addition to a violation of international Iaw. there had been a 
violation of moral laivand of the principles of the Charter. In the opinion of the 
Spanisli delegarion, the joint draf~ resolurion was a pnsitivc stcp of obvioiis 
importance in thc directiaii laid down in resoiutions urbbth the Cieneral Axqeni- a 

bIy and the Security CounciI. The Spanish delegat ion, uohiIe sttpporting the draft 
rcsoluiion, entcred a reseriratioii to operative paragraph 7 nf the joint draft 
resolution for it fclt lhat jirridicaIly speaking it wüs unnwsary  (Dossier item 
8; 1550th rntg., paras. 113,114.115). 

320. The representativc of the USSR said that inasmuch as South Africa 
rcFusd ro Ieave Naniibia .xhat waç needed was t o  achieve a cesrarion by ihe 
Western Powers of politicai, rniIitary and economic assistance ro South Arrica 
because it was a country wliiçh vioIated the Charter of the Unitcd Nations. The 
Soviet Union hsd repeatedly stressed the need for active measures to he iaken 
hy t hc  Security Councii arid t hc  Genenl Assernhly which would indeed exert 
pressure on South Africa aiid force i t  to comply with the decisions of the Cniled 
Nations on thc question O:* Namibia, and pavc t hc  way for a settlernent of thc 
Kamibian problem in 1he iiitcrwts of the people of Namibia. The Soviet delega- 





stcps which it intended to ktke to dism~iraçe investtnent hy its ci tizens in Nami- 
bia and ta deny credit guarantees and othcr assjstüncr: for irade with that 
Territory. #Iis delegation :vas gr~tified to note that the economic mcasiires 
which Siatcs were cal~ed upon t6 rake in opzrative paraçraphs 4 rhrouçh 7 of 
tlie resojution containcd in document S/9891 wcrc consistent with and in fact, 
he believed, reflected the pnlicy already eriuticiated and being impleinented by 
hjs Govcrnmcnt. In hjs delegatiori's view, such steps conçtitured a nleaningful 
contribution to tlie CounciI's efforts tn deaI effectively ivith thc problcnr of 
Namibia. In regard ta parrigraph 2, the United States Gnvernment continued 
tn maintain thar Mcrnbcr Cioverrrrnents n~ust  be free to take appropriate action 
10 pratect their own citizers and to assist the pmple of Kainibia. The United 
States rcpr15cntative also maintaincd ceriuin reservaiions niade on earlier 
occasions (Dossicr itcm 8; 1550th mtg., par& 163-168). 

373. The representative of Fi.an<:ci. explaining his abstention in thc votc on 
the joint riraft rwoIurion Sp891, rcpcal~d the views expressed by the French 
delegation an the cürlicr rcsolutiuns: disapprovat of the extension of a discri- 
minatory and repressive pdicy to a Terri tory with internationa1 status; this 
policy to ix çontrary to the  spirit of ihc Mandate which did not corne to an end 
with the disappcarancc uf tlie Lcague of Nations: doubi about the power of t hc  
United Nations ~nilateratl!~ to deprive Sourh Africa of the Mandate. I I  wouId 
seem preferable in rhis dific:ulr and cornplex matter, and in view of the fact ihat 
the soundness of the icgaI position Iiad na: beeii unqucstionabIy cstablished, not 
[O engage the  authority of tlie Uniled Nations in a course of act ion which in the 
püst had proved Iikely to l a d  to an impussr: (Dossier item 8; 1550th mtg., 
paras, 175, 176, 177, 181). 

324. The representative of thc U d e d  Kihfidon~, who hsd aiso ü bsiaineù iii the 
vote, stated that his dclega~ion's basic position uri both the legd and the prac- 
tical aspects af the question had not changed: the undispurcd right IO self-detcr- 
ininaiion or ilie people of Narnibia; ditficuIties about the ivüy in which the 
CounciI had souyht to help the pcople of Nan~ibia to exercise that right; 
practical considerations had tu be faced; rhc United Nations needed tri act 
within iis capabilities (I>oscier itein 8; 1550th nitg., paras. 186-189). 

315. For estabIishing th,: tegal conucqucncw for States of the cantinued 
presence of South Africn in Narnibia. Security Couneil rcsolution 283 (1970) is 
of piirlicular yelevarice. I n  It the Security Council reafïtrmed irs rewlutions 264 
(1969) and 775 <1970) by which the wntinued presence of South Afriw in 
Namibia had b e n  declarcd iflcgal and hy which i t had cüIled upon the Govcrn- 
ment of' South Africa to withdraw its adniinistration frorn the Tcrritory. 'I'he 
Securi ty CounçiI n o r d  the continued fksgriint refusal of Soirth Africa to comply 
with the decisions of the CbunciI deinandiiig the withdrawal of Sotith Africü 
frorn the Terri tory. The Security Co~tnciI ha$ therefcire estahlishd as für  as the 
consequcnccs for Soiith Afvica are conccmcd thiit Soulh Africa has conimirted 
and crinrinites to carnniit an interiiatioirally wrongfill act for which it has 
incurred and continuec, to incur international responsibility. 

326. As far as Ihe Iegal consequcnccs fur Siates other ihan South Africrr are 
concerned, the resoIution.c~intains decisions in-the fieId of,dipIomatic, consuIar 
and othtr relations (operative paras. 1-31, il calIs upon al1 States to takc mea- 
sures in regxrd to dealings vrith respcct to commercial or iiidustrial enterprises or 
concessions in nFürnibiü ('cqxmtive paras. 4-7 and 111, il iniriates action in 
regai-d to hilateral and multilateral treaties (opcrativc paras. 8 and 91 and cx- 



presses its interest in actions of the United Nations Council for Narnibia in 
regard ro passports and visas (operative para. 10). It calls for reports by States 
on measures they have taken ?O give e f k t  to the provisions of the resolution, 
and rc+strrblishes ~ h e  Ad Ifvc Sub-Ccirnmittcc (opcrativc paras. 13-16). 

327. L3:e Security council resolution 283 <1970), resolution 784 ( 1970) 
{Dossier item I I )  gucs back tu thc p r o d i n g s  and recommendatinns of the 
Ad Hoc Siib-Cornmittee of the Security Council established in pursuancc of 
resolution 276 (1970). Resolotion 284 (1970) is spwifiufIy the outçume of 
rcccimrncndatiun 5 of thc Ad Hoc Sub-Cornniiftee which related ro "the pos- 
sibility of requesting, in accordance with Article 96 ( 1 )  of ihc Chartcr, an Advi- 
sory Opinion frorn the International Coiirt of Justice on 'the legal conscqueiices 
for Statcs uf the ccontinued presence af South Africa in Namibia norwithstand- 
ing Security CounciI resoIrition 276 (1970)' " (Dossier item 9). Thç recornmen- 
dations of the SubCornmittee, induding rcconirnendation 5, were considered 
at t hc 1550th rnccting of the Seciirity Cmuncil on 24 July I Y70 (Dossier item 8). 
The dnft resolution {Dossier item 10; Si98921 which k a m c  rcsolution 284 
(1970) was sponsored in the Security Council by the representativc of FinIand 
(Dossier itcm 8; 1550th nitg., para. 38). 

378. Operat ive paragraph 1 of the draft resolution incIudixl the wordjng of 
the qiiestion on which the aùvisory opinion of the International Court of 
Jiisticc is sought in words identical with recomniendation 5 of the Ad Hoc 
Sub-Coninittee, except that a conima \\,as inscr~ecl beiwcen "in h'arriibia" arid 
"nntwithsranding" as contained in draft rcsolution S1989t; and in resoIiition 
284 (1970) as adoptcd thc qucstion reads as follows: 

"What are the IegaI consequences fur States of the continued prexncc 
of South Africa in Kamibia, notwi thstanding Security Council resolu tion 
276 (1 97O)l'' 

379. Kesoliition 284 (1970) was adopted by 12 votes to none wi th 3 absten- 
tions (Pulrtnd, USSR, United Kingdam) after the Council, in a separate vote, 
had decidcd to retain the words "ricitwiihsianding Slrur i ty  Council resolurion 
276 (1 970)" b y  11 voles in favour to none, with 4 abstentions (Fraitce, Poland, 
USSR and thc United Kingdom) (Dossier item 8:  1550th nllg., paras. 156 ta 1 W. 

330. The presen t section of t his revicw r&rs iirst1y to staternents made in 
the course of the proceedings of thc nd Hoc Sub-Committcc and thercafter 
to ihc stütcnients of ihe rnemkrs of  the Security Coiincil ar its 155(#h meeting. 

Proceeilit~gs in the Ad Hoc Suh-Coinnrittee 

331. The represeiitative of Fi~~Iwirl ,  at the ihird rnwiing or ihe Ar/ IfucSub- 
Cornmittee on 27 Febri~ary 1970, stated, iihen dealing with the recommen- 
dations to bc rnadc by the Suh-Cornmittee ta the Security (-:ouncil, ihat tlie 
Council rriight aiso ask the International Court of Justicc for an advisary 
opinion 0 1 1  the legal consequences for member States of the continiid illegal 
presence of South Africa in Naniibia. -l'he Finnish delegatinn beIievcd that thc 
Council might be well advised to wk for siicli an opinion froiii the highest 
intcrnatioiial authority on law {Dossicr item i ; 3rd mtg.. ACAC.17ISR.3, p. 8). 

332. The rcpracntativc of FMlmid elahnrated his recrirnrnendation in regard 
to a rcquesr for an itdviso~opinion at the tm,eIfh meeting of the Ad Hoc Sub- 



Comniittee on 10 June 1570. At thai meeting tlre reprcsenrative af Finland 
noted the fact that the Court had nnt been seizud of any issue regarding 'lami- 
bia since the 1966 Judgment of the Couri in the Sourh West Africu cases {Secwnd 
Phaw) and the adoption ol' Gcncral Assembly remlution 2L45 {XXI). Thc rc- 
presentativc or Pinland explained that it was not the purpose of his delegaiion's 
suggestion to calt inlo qur:çrion or to subject io the ruljng or opinion of the 
Court the basic decisions taken by the GeneraI AssembIy and the Sccurity 
Council on the terminatioii of the Mandate. He pointed out that the teriniira- 
tiw of the Mandatc wau ail irrcvucable step hy which thc United Nations had 
assumcd direct responsibility for the future of Naiiii bia. Consequenily, the 
presence of Soiirh Africa irr Narnibja after the termination of the Mandate rvas 
illegal. l n  any Furthcr rict icbn concerning Naniibia, the Sccuri ty Council would 
have to buitd on the totality of the jurisprudence of the United Nations m n -  
iained in the relevant rcsc~lutiuns of the GeneraI Aswrnbly and the Security 
Counci 1. The represcn tativc: of Fintand observed that an advisvry opinion would 
ccrtainly be very useful for the definition in juridical terms of thc consequcnccs 
which the continiied illegal pracnce of South Africa in Namihia had for other 
States. It would niakc it ~iossible to dis@ doubts, parlicuIarly on questions 
relaijng to djploinatjc and consiilar reIations, wliich could bc interpreted as 
iinplying the recognition c-f thc üuthority of South Africa over Namibia and 
concerning the amcndmmt or rcvisiun of bilateral and mult ilarerai treaties 
bctwçcn ffie different Statc:s and South Africa in so far as fhese treatics con- 
tained provisions applicahlc to Na~nibia. To the extent these agreements or 
trea fies did no t contain provisions cxpIiciily providing that they were applicable 
to Namibia, the question of the applicabiiity tu the Territorqr wauld have to bc 
exnmined on the basis of ~ h e  relevant provisions of inrernarior~al law. The 
represmtative of Finland vient on to say that an advisory opinion would make 
it possiblc 10 defiiie more vrecisely the rights UT Kami bians, both thrise residcn t 
in Naniibia and ihose residcnt abruad. It would prove the insquality of the 
arbitrary and repressivr: !Couth hfrican laws concerning npczrfheid. The re- 
presentativç of Finland re2.d in ihis crintext paragraphs 33 and 34 of the Judp 
ment of the International Court of Justice of 5 February I Y70 in the [natter of 
the Barcelona -l'raction, I.ight and Poiver Company Lirnited, whiçh h d  a 
karing on ~xriaiii aspects or the Narnibian question (Barc~h?nn Tracrion 
L&ht utrd Powrr Compatzjj Li~nired, i. C.1. Reports 1970. p. 32). Hc niade refer- 
enm tu rhe paraçraphs of the Judgnlent referring CO obligations of a State CO- 
wards the intcrniitional coinrniinity as a whde in rcgard to which, in view of the 
iniportance of rhe rights irivolvd, oII States could bc htid to hiive a legal in- 
tercst in iheir protection. In the view of lhe reprwentativc ef FinIand. an 
advisos. opiriion of the Court would establish clcarly for al[ that South Africa 
had been deprivcd of its :\?andütc fur South West Africa k a u s e  of having 
violated its terrns, becausr: of having actcd contrary tu its inkrnarional obli- 
gations, the international siaius of the Tcrritciry. international Iaw and the 
fundamenta[ righu of' the  inhubitants of the Terriiory. As regards the formu- 
lation of the requcst to bc addressed by the Council to thc Court, the represen- 
tativc of Finland said i r  vias simple, direct. of Iimited scopc and suficientIy 
gei~cral to  permit the Court to pronounce itself (Dossier item 4; 12th mtg., 
pp. 2 to 5 ) .  

333. The representative of Syfi0 belicvcd that an advisory opinion wouid 
facilitüre the mobili~:ition of public opinion on the subject of Naniibia. The 
represen tat ive nf Coio~nbin stated that his first reaciion to thc Finnish proposal 
was cntircly positive. Ry pioposinfi to the Council to ask for anather advisory 
opinion of the Court, the ddHoc Sub-Coininittee wouId çive to i ts  work a higti 



juridical level, without in the Ieast interfering wilh thc prcvious decisions of ihc 
Council ar.d of the General Assembly and without delaying their iiriplcmcnta- 
tion. l'he ~ipresentative orFrancc also spoke in favour of asking for an advisor). 
opinion (Il~ossier item 4; 1 Zth m tg., pp. 5-7). 

334. Thc representative of lhe United Srarcs supported rvith satisfaction 
the Finnisl~ suggestion in rcgiard to the request for an advisory opinion. A 
new advisciry opinion would witliout doubt facililaic a constructive efort with 
a vicw to :ioIving the difficult problm. Tnc representative or Spuirz also sup- 
ported the Finnish sugges~ion. Hc suggested that in the requcsr to be addressed 
to the Coiirl the words "legal consequences for States of the continued pres- 
ence. . .",etc., he replaced by the words "the international Icysil consequenceq 
of the con.:inud prescncc . . ."+ etc. The reprwentative of  Fit~l~iid stated t h 1  
ht woüld give full attention to the sugg:ycstion of the representalive of Spain. 
[Ti appears that no action on tht: Spanish representative's suggtxtion was taken.] 
(Dossier item 5, 13th mtg., pp. 3 and 4.) 

335. Thc representative of 3ur111icli question4 the value of asking the In- 
ternational Court or Jiisticc for a IegnI opinion. How cuuId countries which 
did not abide by u Gcncral Assembly resoIution be expccted to abide by ari 
opinion of the Court? The representaiivc of Sierre Lcotie welconied the Finnish 
proposal tliat the InternationaI Court of Justice should ix askcd for an ndvisory 
opinion on the Narnibian situation. tIoweiter, he wondcred whet her the presen t 
cornpositicrn of rhe Court augured wcll for a favourable opinion. Many coun- 
tries, he said, were scepticril in view of the Court's 1955 dwision {Dossier item 
6 ;  14th Intg., pp. 5 and 6). 

336. Thc deIegation of the USSR had dvubts as to the advisahilit); of request- 
ing thc International C'oiirt of Jtisiice to give an  advisory opinion on thc Icgal 
consequeiices of South Africa's continued presenw in Narnibia. Its doubb 
were bascd on the critical view i t  tvvk of thc 1966 Judgment of the Court. The 
proposal tci rquest  an aùvisory opinion from the Court cvuld not, in the view 
of the USSR, be rcystrdcd as an effective nteasure which would heIp t o  drive 
South Africa out of Kamibia (Dossicr itcrn 7; 17ih rntg.. p. 4: Dossier iiem 9;  
Sj9863iAdd. IjRev. 1 .  Annex IV, p. 7). 

337. The c~prcscntati\~e of the Clnired Kingdom referred to reservations 
expressed türlier and pointed o u t  ihat the United Kingdom deIegation had 
abstained front voting on the Sccurity Cnuncil resolutions, part~cularly resoIu- 
tion 276 (1970). The United Kingdom Governinent would be willing to accept 
the  proposal that an  advisory opinion should he sought, provjded the Court 
wTas not deliarred from considering the issue as a wholc, including the com- 
petençe of the General Assembly to assign to the Lnited Natiotis responsi- 
biIity for rhe adiiiinistration of Soiith West Africa, the Iegal statiis of which 
was central ta the wholc issue (Dossier item 7;  17th nitg., p. 5 ; Dossicr item 9; 
Si9863jAJd. IjRcy. 1, Annex IV, p. 4). 

338. The Ad Hoc Sub-Cornniittoe took note of  the rmrvations txpreswd 
by vürious delegations, of which those of the Uniicd Kingdoni and the LSSR 
related, inter dia,  to the recommendation which cventually led to the adoption 
of Swi~rity CounciI resolution 284 (19701. Thc Ad Hoc Suh-Coriitni ttee decided 
thut thc stnternents conraining thcse resenrations woiild appar  bvth in the 
Surnrnary Kecords and in the report of the Sub-Cummittoe. Tbey were there- 
fore inclutled in Annex I V  of thc report. Note having been taken of these 
rcscrvatioris, the  A d  Hoc Sub-Cornmi ttee adopted ils Jrait rcport to thc Sccu- 
rity Councii (Dossicr item 7;  17th mg., p. 7). 

339. On the conclusion of ihc work of the Ad Hoc Suh-C:omrnittee, the 
reprcxntative of Fitiiriand said that his deIqatioti was pacticularly pleüscd that 
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ils srigpesrion refüring tu th: request for an advisory opinion hüd bwn accepied 
and incliided in the recominendatioris of tlie Ad Hoc SubConirnitree, In that 
connection hc ernphasizcd again that the pttrpose o l  requcsting an adviwry 
opinion was not to cal1 intbj questinn the basic decisions taken by ~ h e  Gemral 
Assembly and the Security Council teriniriating the Mandate of South Africa 
over Namibia, nor tu dclay. or prejudice ihe work OF the Security t'ouncil on 
otber aspects of the quesrion o f  Namibia. '1-he Finnish delegalion klicved, 
Iiowever, that recourse to thc Iniernatiunol Court of Justice couid becoine a 
turning point in rhç work and makc ii possible to approaçh the question from 
a ncw angle (Dossier item ' 7 ;  17th rntg., p. 81. 

340. When rhe represenrativc uT fitfcrtid introdriced draft resoliition S/8892 
(IJossicr item IO), hc rcpcafed tlie main arguments whiçh he had already made 
in the Ad Hoc Sub-Cornini t tee: the value OF the advisory opinion in dcfining 
and spelling out in Icgal rcrms the inrpliciitions fur Sta t t~  of tlte continued 
presence of South Africa i i i  Naniihia; the value in dcfining more precisely the 
rights of Namihians in tIlis way perhaps some measure of added protwiiun 
cuuld be accorded tri Naniibians ~i;hoc;c basic hurnai~ rights were bcing sup- 
press4 t hrough thc applici!tion of repre5sive South African legislarion; under- 
lining the façt that South Africa had forfeited its Mandate; tu cxposc thc 
Ftlsc fronr of lcgality whicli South African a ~ t t  horirics aiicrnpted to present 10 
the ivorld. The reprcscntative of Finland also stated tha t thc siep of terminat- 
ing South Africa's Malidarc was irrcvmable (Dossier iteni 8; 1550th mlg., 
paras. 39, 40, 41, 43.) 

341. The representarive .nf Sierrcl troue snid that sonie delegalions rnrer- 
tiiincd gcnuinc rnisgiviriys >i.'ith regard Io thc draft resolution which rought to 
reopen the question of N.lmihia at the leveI of thc lntcrnatjonal Court of 
.lustice. The delegazion of Sierra Leone could undei-staiid the b a i s  of their 
doubts about [ht: wisdotn of this stcp. However, in the Iight of an ariiclc pub- 
lished by Sir Muhammad Zafrulla Khan, the Prcsidcnt of ihç International 
C h r t  of Jusrice, in the tiP!iZluiith/,r Chroniclc of JUIF 1970, abour the Court, 
iricluding its advisory wori:, hc bcIieved rhar ihe Security C:ouncil shvuld nul 
bc discouragcd from prucsding furthcr on thc rnüiirr of Namibia to thc 
International Court of Justice (Dossier iteiii 8; 1550th mtg.. para. 51 ). 

342. The representative rif Nepal said ihat in votjng in favour of draft reso- 
Itirion Sj9892, i t  would be 1iis delegation's undcrstündiny ihat the Internatiunal 
Court would Iimit the wop: of i l s  advisory opinion strictIy to the question put 
to it and not review or examine the legaliry or validity of the resolutions adop- 
ted by boIh the General AjsenibIy and thc Swurity Couricil. I Ie cmpharized 
that thc scope of the qitcstion put to the Court was restrictcd. Rwourse 10 thc 
Coiirt ~night resiilt in the provision uf highest Ievel guidance and asistaiice 
for many law-abiding Statc:s which sincereIy wishcd tu irnpIement the United 
Nations resolutinns on the subjçct (Dossier hein 8;  1550th mig.. para. 81). 

343. The represeiitative t,f Syria said thüt, üs tte saw it fram the drsft reso- 
Iution, the International Cc~urt af Justice was not askcd to rule on the status of 
Yami bia as such; rather i t wtts rcqutsted to elicit the scope of the legal means 
at the disposa[ of Slaies n hich might ereçt a waII of IqaI opposition to tlie 
occupation of Namibia by the Government of Soitth Africü. According tu the 
Syrian delegation's understanding, the draft sought to add a valuable elernent 
to the range of  aciions thst could be iaken by Sraies in fulfilrneni of their 
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obligation!: under the Chr tc r  and rhe resolutions of the S ~ u r i t y  Council 
{Dossier item 8; 1550th mtg., para. 96). 

344. The reprcsentative of Zunibia stated that his delegation would vote in 
favour of the Finnish dmft resoLütion. In comjng to this decision hjs delegalion 
had had tc take into accuünt that the request to the Churt might be offensive to 
African public opinion ; that thcrc rcrnaind somç Lingering uncertainty about 
the outconie of the opinion ; that the legai drüfting of the qiiestion was specific 
enough ta eticit a dear opinion froni the  Court which wriuId be puIiticaIIy 
acceptable; that thcre was somc conccm thüi tht: Court iiiight raise in its 
opinion doubts about General Asseinhly resolutions 2L45 (XXI) and 2248 (S-V). 
The delegation of B m b i a  had taken al1 these considerations into account and 
had dccidr:d to support thc  draft rcsolulion on the clear understanding thaf 
Narni bia -.as a political problem requiring a p o l i t i d  solution (Dossier item 8; 
1550th mtg., para. 108). 

345. Th: reprwentativc of Spain said that  thc problcin of Kamibia had 
confronted the United Nations with one of the most seriolis questions the 
Organi7asation had ever faced, that was, the behaviaur af one of its Membcrs 
in rcspcct of f~jlirrc to wnipl y with thc rcsol ut ions of one of the Orgiiniza i ion's 
bodies. The Span isli deleet  ion felt that it u7as tlierefore most appropriate to 
request a rtiling from the International Court of Justice for this would make it 
possibIe for the United Nations to he aware of thc jntcmationii1 IegaI wnsequen- 
ces of a failure to cornply with resolutionr; of a Unitcd Nations body-iri 
particular resoIutions 264 (1969). 259 (1969) and 716 { t 970). He said thar he 
supportcd the Finnish proprisal in thc  cxpcctation ihiit ihis would contrihute 
t o  the achievement of the objectiv~ the United Nations had set for itself on 
fhis queslion, Le., the defence of the interets and rights of the Namibians and 
rcspcct for the dccisions of the Organization in discharging ils special res- 
ponsihility towards ilie Territory of Nami bia (Dossier item 8; 15501h nitg., 
paras. 1 16-1 I l ) .  

346. 'The reprmentative of the USSR repeated in thc SEcurity Council his 
delega~ion's sericius doubts with regard 10 the request for an  advisory opinion. 
This appr~iach couId not bc regarded as an efïcçiiue measure and wouId creare 
faIse iIIusions as to the possibility of a snlurion of the problem by IegaI means 
rather thari by serious political. action by the Security Council (Dossier iietn 8; 
1550th mtg., para. 132). 

347. The representative nf Pola& undersiorid thc intentions of the Finnish 
delestion and its desire t o  bring out al1 ferttures of the situation in Naniibin. 
The Polish delegation had no objection to addressing a request ta the Inter- 
national Court of Justice, although if had not forgottcn the ruling handcd down 
in July I9fiS. The representative of Poland stressed, however, that ihe essen tiaI 
elemenr frtr achievement of the United Nations objectitles in Nainibia was 
poiitical action in the broadest sense of the terrn (Dossicr item 8; 1550th rntg., 
para. 145). 

348. The representative or Birrunrli said i t  would nor k correct to minimi7~ 
ihe doubtu and apprchensions in Africa and othcr c i rc .1~ abroad which wuld 
bc attrjbuted to disappointment felt as a result of the 1966 Judginent. However, 
the represtntative bclicvcd that a unanirnous adoprion of this measure by the 
b u r i t y  CounciI woiild stimulate the delihrations of thc judges at The Haguc. 
I t  rvoutd be premature to prejudge or try to foresee, with any degree of maths  
matical accuracy, the tiirn that the ùeliberation of the Court might lake. There 
was alwiiys a hope that an impartial judgment, which would t>e i i i  conforrnity 
with the inabenable righis of the Namibian people, u,orild serve to harrnonize the 
poqition of the Court with the position taken by rhe General Assernbly iti 







Annex concenting the Effect of \'oluuntry Abstentions 
by Permanent Mcmbcrs of Hre Sccurity Canncil ' 

1 .  The Security Council has not treated a voluntary abstention by a p r -  
maneni rnernber as a negativc votc prcvcnting thc adoption of a nofi-pro- 
dural decision =. Sincc thr  estabfishnient of the United Nations permanent 
members have abstained vt~Iuntarily in the voting upon a part ur the whole of 
105 resolutions or the Security Council. China has sbstained volunlarily somc 
15 times, France 78: thc Soviet Union 148, ilie United Kiiigdom 31 and the 
United States 31. 

2. Follorving is the list vf Securiv Council rewlutinns in thc votc on the 
ivhole or part of which anr: or mort: permanent nlembers abstained: 

Bfilf? 
29 April 1946 
19 1)ecerntx:r 194-6 
10 Fcbruarj 1947 
13 Februar>- 1947 
17 Februaq 1947 
2 April 1947 
9 Apnl 1947 

18 Aprij 1 9 ~ 3  
1 A~igiisf 1947 

25 August 1947 
25 August 1947 
26 August 1947 
30 October 1947 

1 Novembcr 1947 
1 7 January 1948 
20 January 1948 
28 Februav 1948 
28 Febrtiary 1948 

5 March 1948 
1 April IS-8 

17 April 194% 
71 April 194-8 
23 April 194 8 
22 May 1943 
79 May 1943 

3 June 1943 
22Junc 1948 
7 .luIy 194E 

15 JuIy 194E 
29 July 194E 
19 August 1 338 
4 Novemixr 1948 

Subj.?cr 
The Spanish question 
The Greek question 
'Ibe Cireek question 
Arrnarnetits: rqulalion and reduct ioii 
The Curfu Channe1 incidents 
Trusteeship of striitegic a r a s  
Tlie Corfu ClianneI incidents 
The Greek qucslion 
I 'he Indonmian question 
The Indonesiaii question 
The Indonesian question 
The Indonesian qucstion 
The Iridonesiati question 
The Indonesian rlueslion 
The India-I'akistan qurrstion 
Tlie India-Pakistan question 
The Indonesian question 
The Indonesian quation 
The Palestine question 
The Palestine question 
The Palestine question 
The India-Pakis~an question 
The Palatine question 
The Palestine qiiestion 
Thc Palcstinc quçstion 
The India-I'akistan question 
Atoniic enerEy: international contrd 
The Paleslinç question 
The Palestine qucstion 
The Indonesian question 
Thc Püfcsline qüostion 
The Palestinc question 

See para. 245 nf the revicw. 
For a discussion of the Sccurity Council's practice trcating a voluntary absren- 

tion hy a permanent n~e~ntiei. as nor prci.çnling the ntiuption of n non-proceditrat 
decision. including reference tii Ihe esirly develtipmeni of this practice, see Constantin 
A. Stavropoulos. *'The Practic- of Voluntrrry Abstentions by Permanent Memhers 
of thc Socurity Coiincil undci Article 27, paragrapli 3. of the Charter of rhe United 
xations", 6 1 Aiiierican Journczl of fntcrnalirinal Lff 8' 737 (1967). 



16 November 1918 
24 nacernber 1948 
28 Doccrnbcr 1948 
28 D a m b e r  1948 
29 December 1948 
18 Janustry 1949 
4 March 1949 

7 March 1949 
27 JuIy 1949 

I 7 Novcrn bcr 1950 
30 March 1951 
8 May 1951 

18 May 1951 
1 September 1951 
10 Novernbr 1951 
23 Decemher 1952 
24 Novetnber 1953 

3 Dwrnber 1953 
3 Dwernber 1953 

24 January 1957 
21 Fcbrtrary 1957 

2 December 1957 
11 Jum 1858 
14 JUIF 1960 
9 August 1950 

21 February 1961 
11 April 1961 
25 Oclober 1961 

24 Novern ber l Sfi 1 
9 April 1962 
4 October 1962 

The l'destine qucstion 
The Indonesian question 
The Indonesian question 
The Indonesian qucstioii 
The Palestine qiiestion 
Thr: Indvncsian question 
Admission of new Mcnibers tu the 
United Narions (Israel) 
Trustcwhip of strategic areas 
International Court of Justice 
(Uechtenstein) 
Thc PaIcstine question 
Admission of new Mcmbers to the 
Unitcd Nations (Indoriesia) 
The I'alestine qucstion 
The India-Pakislan question 
Thc Palestine question 
The Palestine question 
The PaIestine question 
The India-l'akistan qucstion 
The India-Pakistan question 
Thç PaIcsiinc question 
Internarional Cour1 of Justice (Japan) 
International Court of Justice 
(San Marinu} 
Admission of new Memben to the 
United Nations (Albania, Jordan, 
Ircland, Portugal, Ihngary, Italy, 
Austria, Romania. BuIgaria, Finland. 
Ceylon, Nepal, Libya, Cümbodia, 
Laos, Spain) 
The Indian-Pakistan question 
The lndia-Pakistan qucstion 
The India-Pakisian question 
Cornplaint by Lebanon 
The Congo question 
Thc Congo qucstian 
'The Congo question 
The Palestine question 
Admission of ncw hlernhers to the 
United Nations (Mongolian People's 
Republic) 
Admission of new Mernbet?; to the 
United Nations (Mriuritnnia) 
The Congo question 
Thc Psilcsfinc question 
Adniission of new Memkrs to the 
United Nations (Algeria) 
Rcports of ihc Secretary-Gcncral 
concerning deveIopments relating 10 
Yemen 
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DcI;~ Subjeci 

31 July 1963 Question reiating Io  terriiones under 
Portugese administration 

7 Augusl '1963 Question relütinp to thc polici- UT 
npnrtheid of the Governnlent of the 
Republic of Sou th Afrim 

1 1 1)emrnb:r 1963 Question relating to tcrritorics under 
Portugcsc administration 

4 March 1964 The Cypms question 
9 April 1964 CompIainl by Yemen 
4 June 1964 CompIaint concerniiig acts of aggres- 

sion against lhe territory and civilian 
populaiion of Cambadia 

9 June 19f4 Quesiion rclating to the policies of 
upurtfzeid of t hc Govcrnment of the 
Rcpiibliç of South Africa 

18 June 1944 Question reIaling to the policies of 
upririlreid of the Govzrnrnent of the 
Repu blic or South Africa 

9 August 1964 'I'he Cyprus question 
30 Decemkr 1964 Questions concerning the Deniocratic 

Republic of the Congo 
6 May 1WS Qucstion concerning the situation in 

Southern Rhodeçia 
22 May 19t.S The situation in thc Dominian 

Republ ic 
5 Novem ber 1965 The India-Pakistan question 

12 h'uvemb-r 1855 Question conccming thc siluiilion in 
Southern Rhodesin 

20 Novernber 1965 Questioii cnncerning the situation in 
Southern Rhodesia 

23 Novern her 1965 Question relating to Territories under 
Portuyuese administration 

9 ApriI 19156 Qucstion concerning the situation in 
Southern Khodesia 

14 Dctober 1966 Qua t i c jn  coficerning the Democratic 
Republic of the Congo 

16 Decembi:r 1966 Question concerning the situation in 
Southern R hodesia 

21 M a y  1968 The situarion in the Middle East 
29 M a y  1968 The situation in Souçhern Rhodcsia 

(assisrancc io Zambia, operative para. 15) 
19June 1968 Mcasurcs to safeguard non-nucIear 

weapon States Parties to the Non- 
Proliferatioii Treaty 

27 SepCern b:r 4958 The siruation in the MiddIe East 
20 March 1369 'I'he situation i i i  Namibia 

1 ApriI IÇ.69 The situati0~ in the Middle East 
3 July 1969 The siluation in thc Middle East 

28 July 196'1 Cornplaint by Zarnbia 
12 August 1969 The situation in Namibia 
15 Scptemhrr 1969 The situation in the Middle East 
9 Decem b:r 1969 CompPaint by Senegal 



22 Decemkr 1969 
30 January 1970 
19 May 1970 
23 Jury 1970 

Cornplaint by Guinea 
The situation in Namibia 
The situation in the Middle East 
Question of race confiict in South 
Arrica n.siilting from ihc policies of  
apnriheid of the Gavernment of Soiith 
Africn 
The situation in Namibia 
The situation in Namihia 
The situation in ihe Middle East 
Cornplaint by Guinea 

3. The practiu: of the Security Council creatinfs a voIuntiiry iibstcntion by a 
permanent memher as not preventing the adoption of n non-procedural decision 
has bL%n e i ldord  by  ric ch permanent member, and while qiiestiond in 1949 
hy some delegations, has k e n  acceptcd by thc GcncraI Asseni bIy and expressjy 
apprnved by many meniber States 

4. Trcat:ng abstentions of permanenr menibers as preventiny the adoptioii 
of  a non-pi-ocedural dezision would rai% questions with resjxct to, iiiter aii(1, 
rhe sdniission tn the United Waiions of 21 of its hlembers: Israel [remlution 69 
(1949)], Indonesia [resolution 86 ( 1  950)], Alhania, Jordan, Ireland, Portiigal, 
Hungary, ::taly. Austria, Rornat~ia: Firiland, Ccylon, Ncpal, Libya, Carnbodia, 
Laos, Spairilresolurinn 10Y(I  95511, Mongolia [resoIut ion i 66 (196111, Mauritania 
[resoIution 157 (I961)] and Algeria [resoIution 176 (1 Y62)]; the status or Liech- 
rensiein and San Marino as parties to the Statirte tif thc Intcmiitjori;~l Court of 
Justice IrewIutian 71 ( 1  949) and iesoIiifion 1.03 (19531, respectiwly]: the dispatch 
of ari observatioii group tu Lebanon [resolution 128 ( 1  95811; the initial estabIish- 
ment of the Unitcd Nations Force in the Congo [rcuulution 143 (1960)l; the crea- 
tion of the Ilniied Nations Force in Qpms [rcsolution 185(I 964)]; the ~al id i ty  of 
the mandalory sanclicins imprised against Southern Rhodesia IresoIii tion 231 
(I966)]; the rneasures to deguard non-nuclmr wciipon Stataî Parties to the 
Treaty on the Non-Proliferation of Nuclear Weapons [resolution 255 ( 1  958)]. 

5. The practice of thc Sccurity CmunciI rreating a voluntary abstention by a 
permanent nieniber as not prcventing the adoption nf 3 non-procedural de- 
cisinn has occumd in conncct ion with decisioris OF the SCcu~Ily C~uncil iaken 
in accordarice with Chapter VI1 of the Charter as weII asChaptcrs 1, VI1 and XII. 
011 three occasions dwisions of the Security Council hased expressly upon one 
or more articles of Chapter VI1 urere declarcd adoptcd not~lthsianding the 
abstention of at Ieast #ne permanent mcmbcr [resolution 54 ( 1  948). resolution 
221 (1966)., resolut ion 232 (1966)I. 

6. The riractice of treating a voluntaiy abstention by a permançnt mcmkr 
as not prtventing the adoption of non-procedural dc~isions has not varied 
with the en try into force of the arnendrnents to the Charter [Generat Assernbly 
resoIution 1991 (VXlI l ) ]  cvcn tthough coritinütlticin uf r his practim thaoreti- 
csIly periiiits the adoption of a Cauncil dacision with ail permanent merilbers 
abstaining. Since the eiitry in to forcc of the Charter amendmen ts on 3 I Atigust 
1965. the 5;ecuriry Council has adopted 25 resolutiotis in t he  voiiny upvn the 
whulc or parts of which at least one permanent member absraincd. 




