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The case concerning the Continental Sheif (Libyan Arab Jarnahiriyu/ Malta), 
entered on the Court's General List on 26 July 1982 under number 68, was the 
subject of Judgments delivered on 21 March 1984 (Continentnl SheiJ (Libyan 
Arab Jarnahiriyal Molto), Application to Intervene, Judgment, I. C.J. Reports 
1984, p. 3) and 3 June 1985 (Continental Shelf(Libyan Arab Jarnahiriyu1 Molta), 
Judgment, I.C.J. Reporls 1985, p. 13). 

The pleadings and oral arguments in the case are being published in the fol- 
lowing order : 

Volume 1. Special Agreement; Memoriafs of the Libyan Arab Jamahiriya and 
Malta. 

Volume Il .  Counter-Memorials of the Libyan Arab Jamahiriva and Malta; 
Application by Italy for Permission to ~ntehene ,  and consequint proceedingsi 

Volume III. Replies of Tunisia and the Libyan Arab Jamahiriya; commence- . . 
ment of Oral Arguments. 

Volume IV. Conclusion of Oral Arguments; Documents submitted to the Court 
after closure of the written proceedings ; Correspondence. 

Volume V. Maps, charts and illustrations. 

Certain pleadings and documents of this edition are reproduced photographic- 
ally from the original pnnted text. 

In addition to the normal continuous pagination, the Volumes feature on the 
inner margin of pages a bracketed indication of the original pagination of the 
Mernoriais, the Counter-Memorials, the Replies and certain Annexes. 

In interna1 references, bold Roman numerals (in the text or in the margin) are 
used to refer to Volumes of this edition; if they are immediately followed by a 
page reference, this relates to the new pagination of the Volume in question. On 
the other hand, the page numbers which are preceded by a reference to one of 
the pleadings relate to the original pagination of that document and accordingly 
refer to the bracketed pagination of the document in question. 

The main maps and charts are reproduced in a separate Volume (V), with a 
renumbering, indicated by ringed numerals, that is also added in the margin in 
Volumes 1-IV wherever corresponding references appear; the absence of such 
marginal reference means that the rnap or illustration is not reproduced in the 
present edition. 

Neither the typographical presentation nor the spelling of proper names may 
be used for the purpose of interpreting the texts reproduced. 

L'affaire du P/ateau continental (Jarnahiriyu arube libyenne/ Moite), inscrite au 
rôle général de la Cour sous le numéro 68 le 26 juillet 1982, a fait l'objet d'arrêts 
rendus le 21 mars 1984 (Plateuu continental (Jarnahiriyu arabe libyenne/ Malte), 
requête 9fln d'intervention, arrêt, C.I.J. Recueil 1984, p. 3) et le 3 juin 1985 (Pla- 
teau continental (Jamahiriya arabe libyenne/ Malte), arrêt, C.I.J. Recueil 1985, 
p. 13). 
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Les pièces de procedure écrite et les plaidoiries relatives a cette affaire sont 
publiées dans l'ordre suivant : 

Volume 1. Comproniis ; mémoires de la Jamahiriya arabe libyenne et de Malte. 
Volume I I .  Contre-mémoires de la Jamahiriya arabe libyenne et de Malte; 

requête de I'ltalie à fin d'intervention et procédure y relative. 
Volume III. RCpliques de la Jamahiriya arabe libyenne et de Malte; début de la 

procedure orale. 
Volume IV.  Suite et fin de la procédure orale; documents présentés A la Cour 

après la fin de la procédure écrite : correspondance. 
Volume V. Cartes et illustrations. 

Certaines pièces de la présente édition sont photographiées d'aprés leur texte 
imprimé original. 

Outre leur paginaiion continue habituelle, les volumes comportent, entre cro- 
chets sur le bord interieur des pages, l'indication de la pagination originale des 
mémoires, des contre-mémoires, des répliques et de certaines de leurs annexes. 

S'agissant des renvois, les chiffres romains gras (dans le texte ou dans la 
marge) indiquent le volume de la prksente édition; s'ils sont immkdiatement 
suivis par une référence de page, cette référence renvoie é la nouvelle pagination 
du volume concerne. En revanche, les numkros de page qui sont précédés de 
l'indication d'une piPce de procédure visent la pagination originale de ladite 
piéce et renvoient donc é la pagination entre crochets de la pièce mentionnée. 

Les principales cartes sont reproduites dans un volume skparé (V) où elles ont 
reçu un numérotage nouveau indiqué par un chiffre cerclé. Dans les volumes 1 A 
IV, les renvois aux cartes et illustrations du  volume V sont portés en marge 
selon ce nouveau numérotage, et l'absence de tout renvoi a la présente édition 
signifie qu'une carte ou illustration n'est pas reproduite. 

Ni la présentation typographique ni l'orthographe des noms propres ne sau- 
raient être utilisees aux fins de I'interprktation des textes reproduits. 
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1. This Reply is filed pursuant to the request of the Parties for the 
exchange of written pleadings as conternplated by Article 11 (2) (c) of 
the "Special Agreement'" signed by the Socialisi People's Libyan Arab 
Jamahiriya (hereinafter referred to as "LibyatYs) and the Republic of 
Malta (hereinafter referred to as "Malta") on 23 May 1976 and the 
Order made by the President of the Court in the present case on 21 March 
1984, fixing 12 July 1984 as the lime-limit for the filing of a Reply by each 
Party. In conforrnity with Article 4913) of the Rules of Court, this Reply 
is directed to bringing out the main points in issue between the Parties. 

2. It is evidenr that the Maltese Counter-Mernorial has introduced 
many new elements and lines of argument. This Reply must necessarily 
address these points. In so doing, however, emphasis will be placed on 
majar points of difforence. While the new material submitted by the 
Parties in their Counter-Mernorials would alone have made the exchange 
of written Replies desirable, the nature and content of the Maltese 
Counter-Mernorial also has made a further exchange necessary. Unfortu- 
nately, il introduces so many misunderstandings and misinterpretations. 
especially of Libya's position and arguments, that clarification isessential. 
I t  would be futile and confusing to try to deal with each and every point of 
this kind to be found in  the Maltese Counter-Memorial, but an attempt 
wili be made in this Reply to rectify some of the more serious errors. I n  an 
effort ta keep the Reply within rerisonable proportions. a number of points 
will dot be dealt with here. Libya, however. respectfully reserves 
the liberty to revert to such points as may be advisable during the oral 
hearing. 

3 .  In order to illustrate the nature of the "misunderstandings and 
misinterpretations" mentioned above. one need go no further than Chap- 
ter i of the Maltese Counter-Mernorial. The very heading to Chapter I is 
gross distoriion. The heading reads, "The Substance of ihe Libyan Case: 
Malta Disregarded". Such an imputation is manifestly without founda- 
tion. The fact that Libya appears in  a case concerning the delimitation of 
thecontinental shelf on an equal footing with Malta itself belies and shows 

' See para. 4 of the Libyan M~moria l  and în. 5 ai p. I thereof. 
lbid.. in. I at p. 1 .  
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the absurdity of the imputation. It is dificult to understand how such an 
assertion could be made in  the light of the detailed treatrnent of the 
geographical. geomorphological and geological facts concerning Malta 
contained in the Libyan Mernorial and its Annexes. There is no issue as to 
the existence of Malta and, therefore, no meaning of significance that can 
be attributed to the final remark in paragraph 25 of Chapter 1: "Malta, 
however, does exist". That rernark reflects the sensitivity shown in the 
Maltese pleadings to the fact that the Maltese Islands are small and their 
coasts are short in relation to the size of Libya and the length of its 
relevant Coast. It also suggests an awareness of the exaggerated extent of 
Malta's claim to areas of continental shelf in  the Central Mediterranean. 
The question posed by Malta - "which is the 'disproportionate claim" " 
- is a good question. and one which Libya seeks to examine in the manner 
usual in continental shelf delimitation cases'. 

4. The Libyan case is based on the geographical and other physical 
facts as they are. It is in  no way based on some hypothetical delimitation 
with Italy as i f  Malta did not exist as suggested in paragraph 4 of the 
Maltese Caunter-Mernorial. It is the delimitation of continental shelf 
areas as between Malta and Libya which is in issue in the present case. 
This was underlined in the proceedings on Italy's Application for Permis- 
sion to lntervene in  the case and is a basic assumption of the arguments 
subrnitted by Libya to the Court. No amount of rhetoric can alter the 
geographical and geomorphological position of Malta. 

5 .  The difference between the nature of the Libyan and the Maltese 
approaches to delimitation that emerges with even greater clarily from the 
Counter-Mernorials of the Parties also gives rise to the need for a Reply in 
this case. An examination of this digerence in  approach is fundamental to 
a proper assessrnent of the strength of the cases presented by the Parties. 
The approach of Malta is highly abstract: it seems to be designed to 
divorce the concrcte question of delimitation from the reality of the facts 
with which i t  is concerned. By contrast, Libya lays emphasis on the facts 
and circumstances of this particular case and aims at achieving an equita- 
ble result in the light of them. This difference in  approach will be 
exarnined in  the Chapters that follow. 

' Mulft.r~ Counirr-Mrniuriol. para. 22. 
*Similar examples or rnisrcprcscniarion of  Libya's case round in Chaptcr I of the Maltesc 
Counirr-Mrnrorial appcür a i  paras. 6. 17 and 18. whcre ihc phrase, the *indeFinitc extent of 
thc Libyan claim scawards". appearing a i  para. 4.21 or the Libyan Mrmorial  is iaken and 
twisted oui oTconiext: a i  paras. 8 and 15. whcre ir is suggested ihat para. 2.37 of the Libyan 
Menioriol denies ro Mülta  any sourh-racing coüsi at al!: and üt para. 18 where the M a l i e ~ e  
Counier-Mentorin1 asscris: "Libya also cndcavours io  dcny Mal ia  not only its physical and 
cultural indcpcndcncç. but also ils position as a Sraie." The misreprcsentaiion in thest 
paragraphs is so cvidsnt from a mcrc reading thai any dctailcd refutaiion in this Reply would 
be iaking up the Couri's timc unnccessarily. Scc also para. 5.04. bclaw. 
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6. One contention of Malta appears in a novel form in its Counter- 
Memorial and. as it is a side issue, has been included in a separate chapler, 
Chapter 2 below. This is the allegation of Libya's "acquiescence" in a 
median line. With th i s  assertion of MaIta, made in different termsin the 
Maltese Memorial where the words "srarus quo" were repeatedly used, 
another new element has been introduced into the Maltese Counter- 
Memorial. In addition, an attempt has apparentiy been made to show a 
lack of candor on the part of Libya with respect to information regarding 
Concession NC 53. Any such insinuation is plainly wrong as will also be 
shown in  Chapter 2 below. 

7. As regards the facts. the Maltese Counter-Mernorial adds consider- 
ably, in terrns of pages. to the material previously provided by Malta i n  its 
Memorial. This material appears mainly in Annex 2 on "The Scientific 
Facts", and in Chapter I I I  of the Counter-Memorial. The aim of the 
Maltese Counter-Memorial is to try to minimise the significance of the 
major geomorphological and geological features to which the Libyan 
Memorial drew attention. The truth is that the scientific evidence now 
produced by Malta only serves to confirm the particularity and importance 
of the "Rift Zone" and the "Escarpments-Fault Zone" which Malta previ- 
ously chose to ignore or brush aside. To a large extent, Malta continues to 
gloss over the salient geographic facts of the case. There are here major 
differences between the Parties which will have to be dealt with in  some 
detail in this Reply'. 

8. Nevertheless, the main dividing issue is one of law. I t  siems frorn 
Malta's insistence - consistently maintained since the very origin of the 
dispute - that equidistance and only equidistance can provide the basis 
for delimitation in the preseni case. Although Mafta's reasoning in support 
of equidistance has undergone some evolution since its initial proposal in  
1972 and even during the course of these written pteadings - as will be 
noted in later Chapters of this Reply' - its basic position founded on the 
application of equidistance has not changed. Libya, on the other hand, has 
consistently sought a delirnitatioii which leads to an equitable result hav- 
ing regard to al1 the relevant facts and circurnstances. In the view of Libya, 
this poçition is in full accord with the established principles and rules of 
international law in regard to continental shell delimitation. 

9. It is evident from the written pleadings to date that there are 
fundamental disagreements between the Parties as to the taw. The Mal- 
tese Counter-Memorial goes so far as to contend that natural prolongation 
no longer has any physical content but has become a purely "spatial" 
concept relating salely ta "distance". By blending the separate con- 

' See Chapter 5, betow. 
' S e e  Chapters 3 and 4. below. 
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cepts of entitlement and delimitation, the Maltese Counter-Mernorial has 
attempted to build a case for equidistance as a "primary" method of 
delimitation'. In so doing, the Maltese Counter-Memorial has failed to 
address the specific facts of this case. It has dealt with the case as one 
between two "opposite States" - in  the abstract -and has avoided any 
detailed examination of the facts of geography, such as the coasts of the 
Parties and their relationship to each other and to the continental shelf to 
be delimited. It has denied the legal relevance of the characteristics of the 
sea-bed and subsoil of the continental shelf. It has sought refuge in exam- 
ples of delimitation agreements between other States in difierent factual 
settings; and it rnistakenly has atternpted to extract certain conclusions as 
to the legal significance of this "State practice". 

10. As will be brought out in this Reply, the respective views of the 
Parties as to the iaw and the legal relevance of the physical facts of 

.geography, geomorphology and geology are very different. Libya denies 
that equidistance has any primary role or privileged status and regards 
itself to be in  accord with the jurisprudence of the Court in this respect. 
The emphasis in  Libya's pleadings is on the particular facts of the present 
case relevant to reaching an equitable result through the application of 
equitable principles and not on some abstract notion of a method which 
perse, regardless of the particuiar situation, may be claimed to lead to an 
equitable result. The final stage in the delimitation process is to test the 
equity of the result by rneans of the proportionality criterion. Since the 
Parties diverge sharply as to the role of proportionality, it has been made 
the subject of Chapter 7 below. 

1 1 .  The structure of this Reply may be seen from the Table of Con- 
tents. I t will be noted that the order of discussion in the previous pleadings 
has been reversed in the sense that the legal issues that divide the Parties 
are taken up before the factual issues are discussed. This has been done 
because - with the exception of certain aspects of th'e conduct of the 
Parties includjng Malta's new allegation of "acqiiiescence" on the part of 
Libya - there appears to be a deeper division between the Parties over the 
law and its application than over the facts themselves2. Moreover, the 
difference in  the legal approaches of the Parties to delimitation has infiu- 
enced, to a large extent, the way in  which each Party has dealt with the 
facts3. 

' Scc paras. i 26-132 of the Malrrse Coun~rr-Mernorial which arc discusscd in Chapter 3. 
bclow. 
' Howcvcr, Malta's continued failurc to address scriously the geographical facts rcmains a 
point of contention bciwccn the Parties. Scc Chaptcr 5. bclow. 
a Of course, it has bccn ncccssary to treat the diRcrcnccs over the physical tacts which d o  
cxist bctwccn thc Partics in a scparaie Chapter, pariicularly since it was only in its Counier- 
Mernorial that Malt;! dealt with the physical aspects of the sca-bcd and subsoil in any dctail. 
Sec Chapter 5.  bclow. 
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12. Whatever common ground between the Parties both as to the law 
and as to the facts may enist, it appears [rom the Counter-Mernorials that 
the gap between the approaches of the Parties to the resolution of the 
present dispute has, in fact, widened. What follows in  this final written 
pleading of Libya, therefore, is a review of the positions of the Parties in 
the light of their basic differences as to the legal framework within which 
the delimitation is to occur, bringing out the other major issues that 
continue to divide the Parties. 

13. It appears useful to begin this summary of differences by consider- 
ing again the task entrusted to the Court in  the request of the Parties in  the 
Special Agreement. This will be the subject of Chapter I which fottows 
next. 



CHAPTER 1 

THE REQUEST MADE TO THE COURT 

1 .O1 The Special Agreement is discussed in Chapter 5 of the Libyan 
Memorial'. Malta treated the Special Agreement in  Part I of its Memo- 
rial. The interpretation of the Special Agreement i n  the Maltese Memorial 
did not prompt any addition in the Libyan Counter-Memorial to what had 
already been said in  the Libyan Memorial. However, the Maltese 
Counter-Memorial (Part I I )  stresses a difference of position clairned to 
exist between the Parties regarding "the task of the Court in the present 
case" and. hence, i t  is appropriate to revert to this matter in this Reply to 
clarify certain points. 

1.02 The Libyan Memorial drew attention to certain distinctions 
between the Special Agreement in this case and the Special Agreement in 
the TunisialLibya case, and pointed out that the request in the present 
case is more analogous to that presented in  the North Sea cases than to 
that in  the Tunisia/Libya case'. These distinctions include the  absence in 
the present Special Agreement of any reference to delimitation by "the 
experts of the two countries" and the inclusion of the provision for "negoti- 
ations" to be undertaken between the Parties themselves for concluding an 
agreement foltowing the Judgment of the Court. The Maltese Memorial, 
on the other hand, did not focus on textual differences and appeared to find 
little difference between the Special Agreement in the present case and 
that in the Tunisia/Libya case. The Maltese Counter-Memorial failed to 
comment on the observations made in paragraphs 5.05 and 5.06 of the 
Libyan Memorial regarding the text of the Special Agreement. 

1.03 Even thoiigh the Court has not been requested by the Parties to 
draw the delimitation line" as is evident from the Special Agreement, it 
has been invested with the task of deciding what principles and rules of 
international law are applicable to the delirnitation between the Parties 
and how in practice such principles and rules can be applied by the two 
Parties in  order that they may,in their subsequent negotiations, delimit 
without difticulty their respective continental shelves. A-major component 
of the second task of the Court will be. in  the view of ~ i b ~ a i  to identify, to 
weigh and to balance up the relevant factors and circumstances present in 

l Counsel for Libya alsodcalt with this subjcct a t  theoral hearings in connection with Italy's 
Application for Permiision t o  lntervene in the present case (CR 8414. 27 Jan. 1984. 
pp. 29-38). 
* Libyan M ~ m o r i u l ,  parü. 5.06. 

In the 1977 AngleFrench Arbitration and in the case between Canada and the United 
States currently before i~ Chümbcr of the Court involving a unitary line delimiting both the 
continental shelf and the rishcries zones o f  these States in the Gulf of  Maine area, the 
requests of the parties wcre quite differeni. since the Couri o f  Arbitration. and the Chamber 
in the latter cüse, wcrc askcd to d r ~ w  thc actual line of delimitation. 
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this case and to test the equitableness of the anticipated result by the 
criterion of proportionality'. The Court has nok, however, been requesked 
to apply any pre-ordained method of delimitation but rather to indicate 
how in practice the Parties can apply the principle and rules "in this 
particular case". a point sufficiently developed in  paragraph 5.07 of the 
Libyan Memorial as not to require restatement here. 

1 .O4 Malta claims to have perceived in Libya's final Subrnission an 
important difference between the Parties as to the task of the Court. In the 
Maltese Counter-Mernorial it is contended that this Submission does not 
show "how in  practice such principles and rules can be applied by the two 
Parties in  this particular case i n  order that they may without d i ' cu l ry  
delirnit such area[sl by an agreement as provided in Article III'." But 
Libya's position as stated in  Libya's final Submission has been miscon- 
ceived. Contrary to the assertion made a nurnber of times in the Mültese 
Counter-Memoria13. Libya has not advanced the Rift Zone as providing a 
"natural frontier", but rather as a physical factor that constitutes a funda- 
mental discontinuity in the sea-bed and subsoil separating the shelf areas 
between the Parties'. This feature, combined with the relevant geographi- 
cal circumstances of the present case and viewed in the light of the relevant 
conduct of the Parties, leads to the conclusion, in Libya's view, that art 
equitable result which meets the test of proportionality would be achieved 
by a delimitation line within and following the general direction of the Rift 
Zone< The facts set forth by Libya in its written pleadings of a geographi- 
cal, geomorphological and geological character point to the elements 
which, when balanced together. indicate how in practice an equitable 
result may be achieved in the present case. These elements are discussed in 
Chapters 6 and 7 below. 

1 .O5 Malta's position regarding the task of the Court, and the diflicul- 
ties it sees in  this connection with Libya's Subrnissions, appear to be 
tantamount to saying that, unless the Court is requested to draw the 
precise delimitation line - as was the case in the Anglo-French Arbitra- 
tion and the Gul fo f  Maine case - or unless the Court is to conceive its 
role as prescribing for the Parties a single method of delimitation having 
the degree of precision of, for example. the equidistance rnethod, the 
Special Agreement cannot be carrjed out by the Parties in their negotia- 
tions following the Judgment of the Court. Libya dissents from such a 
view, for it would leave to the Court virtually no choice at al1 other ihan to 

'This point is more lully dcvclopcd in relation 10 ihe prirticular racts of this case in paras. 
7.14-7.16, belaw. 
' ltalics added by Maltu in p;ir;i. 74 of thc Mairesr Counter-Mrmorial. 

See, r.g.. Molre.~e Counrer-Meniririal. para. 332. 
' S e e  paras. 5.19-5.29. bctow. Scc also Continen~al Shdf (Tuni.ria/Libyan Areb Jame- 
hiriyo), Judgniunr. / . C l .  Reports 1982, p. 64. para. 80. 
'See Chapter 6.  below. 
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sanction the application of a pre-ordained method, such as Malta's appli- 
cation of equidistance. Libya, on the other hand, believes that it has put 
forward sufiicient factual elements on the basis of which the Court will be 
able to frame the kind of Judgment enabling the Parties to negotiate the 
final delimitation line "without difficulty". 

1.06 I n  the light of the proceedings involving Italy's Application for 
Permission to lntervene and the resulting Judgment of the Court', there 
remains, however, another aspect of the request made to the Court under 
the Special Agreement that deserves comment at this stage. In that Judg- 
ment the Court made it clear that "the rights clairned by ltaly would be 
safeguarded by Article 59 of the Statute [of the Court]"'. ln referring to 
the Judgrnent to be rendered in the present case, the Court also observed 
that the "future judgment wili not merely be limited in its elïects by 
Article 59 of the Statute: it will be expressed, upon its face, to be without 
prejudice to the rights and titles of third Statesa". Hence, it is the view of 
Libya that the task entrusted to the Court can lead to a Judgment which, 
although perhaps "more limited in scope between the Parties thernselves, 
and subject to more caveats and reservations in favour of third States, than 
it might otherwise have been had ltaly been present'", nevertheless should 
extend to al1 the areas of continental shelf relevant to a delimitation 
between Libya and Malta. In determining these areas, i t  is Libya's view 
that it must be based on the relevant coasts of the Parties and their 
relationship to the shelf areas lying off those coasts in the present case, 
even if such areas may in part extend into areas over which third States 
may present claims. 

1.07 Thus. Libya believes that the Court may properly indicate the 
principles and rules of international law and how in practice they can be 
applied by the Parties throughout the entire relevant area5. Nevertheless, 
a distinction may have to be made between that part of the area in which 
there are no claims by third States, and that part or parts in  which there 
are such claims. In the former part, precisely because there are no such 
claims, the Parties can proceed to a definitive delimitation. In the latter 
part, the "caveats and reservations" of the Court will protect the rights of 
third States by precluding such a delimitation being definitive vis-à-vis 
such third States. Moreover, il will undoubtedly assist third States if, in 
such parts of the area, Libya and Malta proceed to a non-prejudicial 
delimitation between thernselves-that is, a delimitation which does not 

' Conrinentol S h e u  (Libyan Arob Jumahiriya/MalloJ. Application ro Intervene. Judgmenr. 
I.C.J. Reports 1984, p. 3 .  
* Ibid.. p. 26, para. 42. 
a Ibid., pp. 26-27. para. 43. 
' Ibid.. p. 27, para. 43. 
" See Libyan Mernorial, paras. 10.12-10.18. in which the relevant area in the present case is 
described. 
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prejudge the rights of third States'. For third States will ttien know 
against which of the two present Parties, Libya or Malta, they should 
present their claims if. subsequently, such third States decide they do have 
claims in this part of the relevant area. Indeed, without a delimitation 
which extends throughoul the relevant area, the solution would rernain 
problematical, for in  principle such a restricted solution would compel 
tripartite negotiations. or possibly adjudications, with al1 the attendant 
difficulties for those parts of the relevant area in which third States may 
have claims. 

' As enpressed by thc Couri in  ils 1982 Judgmcnt. ". . . t h e  righis afother  States bordering on 
the Pclügiun S c a  which rnay bc ctaimcd i n  thc northcrn and north-eastern parts aT ihat arca 
mus1 not be prcjudgcd by the dccision in the preseni case." Continental Shev  (Tuni- 
ria/libyon Arob Jontohiriya). J i~dgntrn~.  I.CIJ. Heporrr 1982. p. 62, para. 75. 



CHAPTER 2 

THE CONDUCT OF THE PARTIES AND THE ALLECATION OF 
LIBYAN "ACQUIESCENCE" IN THE MALTESE MEDIAN LINE 

2.01 Before turning to the manner in which the Parties differ over the 
application of the principles and rules of international law governing 
delimitation in  this case, i t  is necessary to deal with a new theme that has 
emerged from the Maltese Counter-Mernorial. This is the allegation of 
Libyan "acquiescence" in Malta's rnedian line proposal. As this Chapter 
will show, there is simply no factual basis for such an allegation. 

2.02 The Court will have perceived that, in  advancing its acquiescence 
contention, Malta's arguments directed a l  the conduct of the Parties have 
changed. Whereas the Maltese Memorial asserted that delimitation by 
means of equidistance represented the "status quo" between the Parties, 
the Maltese Counter-Memorial attempts to show Libyan acquiescence in  
Malta's equidistance line during the period from t965 to 1973'. The 
Maltese argument now treats this "acquiescence" as an additional founda- 
tion for its claim that equidistance produces an equitable result. Since 
Libya dealt with the invalidity of the earlier "starus quo" argument in its 
Counter-Memorial', there is no need here to repeat those observations. I n  
the light of the pertinent conduct of the Parties, however, Malta's new 
contentions alleging Libyan acquiescence in Malta's median line are 
equally ill-founded. 

2.03 One answer to Malta's clairn of acquiescence is that there was at 
that time no legal position put forward by Malta vis-à-vis Libya in which 
Libya could acquiesce. This is evident from the nature of the acts on which 
Maita bases its argument: the 1965 Maltese Note Verbale, the 1966 
Continental Shelf Act and the grant of Libyan concessions in 1974. A 
second answer is that the conduct of the Parties, and in  particular Malta's 
own conduct at the tirne of the enactment of its continental shelf legisla- 
tion. attests to the fact that as early as 1966 Malta recognised the exis- 
tence of an area of deep water lying between Malta and Libya 
corresponding generally to the area of the Rift Zone and acknowledged 
the signiiicance of this fact for the limit of its continental shelf rights 10 the 
south at that time. These aspects will be discussed in  turn below. 

2.04 Malta seems to have found sorne new importance in  its Note 
Verbale of 5 May 1965, for the Maltese Counter-Memorial places consid- 
erable emphasis on it despite the fact that its existence was not mentioned 

Molicse Countrr-Mrmorial, para. 194. 
* Libyan Counrer-Mernorial, Chapter 1 .  



in the Maltese Memorial'. I t  was Libya which annexed a copy of this Note 
to the Libyan Memorial, thus bringing i t  to tight in these proceedingi'. 

2.05 The upshot of the Note is apparent from its text, which indicated 
that it was Malta's intention io accede to the 1958 Convention on the 
Continental Shelf and that Malta had been guided by Article 6(1 )  of that 
Convention i n  determining the boundary of its continental shelf. How 
Malta can find Libyan acquiescence in a median line delimitation from a 
Note which stated that Malta had been guided by the 1958 Convention 
which called, above ail, for agreement on delimitation has yet to be 
explained by Maltaa. 

2.06 On 19 May 1966. Malta acceded to the 1958 Convention without 
any reservations. Shortly thereafter, Malta's 1966 Continental Shelf Act 
was enacted. This is the principal item of legislation on which Malta relies. 
As such. it reveals Malta's real attitude toward delimitation al that time. 
The unilateral nature of this Act and the fact that it could not, of ilself, 
establish a delimitation with other States has already been mentioned in 
the Libyan Counter-Memorial'. I n  relation to Malta's new acquiescence 
claims, however, the 1966 Act merits close attention. For. as the facts 
set forth below show, this Act did not "assert" a claim to the median line 
vis-à-vis Libya as the Maltese pleadings have suggested. 

2.07 It will be recalled that Section 2 of the 1966 Act provided for the 
definition of Malta's continental shelf as follows: 

" 'The continental shelf means the sea bed and subçoil of the 
submarine areas adjacent to the coast of Malta but outside territo- 
rial waters. to a depth of two hundred metres or. beyond that limit. 
to where the depth of the superjacent waters admits of the exploita- 
tion of the natural resources of the said areas...". 

These provisions were by and large faithful to the text of Article I of the 
1958 Convention tu which Malta had just acceded. The rernainder of 
Section 2 of the 1966 Act, however, reads: 

"[SI O however that where in  relation to states of which the coast 
is opGsite that of Malta i t  is necessary todeterrnine the boundaries 
of the respective continental shelves, the boundary of the continen- 
tal shelf shall be that determined by agreement between Malta and 

' See Malrese Couorrr-Mernorial, pi ris. 1 83- 1 86. 
' Sec Libyyan Mrmorial. Anncx 34. 

The fact thai the 1965 Note. incorrcctly quotcd in para. 183 of the Maltese Counrer- 
Memorial. failcd IO rcflcct iiccuraicly the provisions o l  Article 6 0 )  of the 1858 Convenlion 
was of liiile rclcvuncc to Libyü at the lime and callcd for no comment. In any event. Libya 
was not a party to thni Convcntian. 

Libyan Counirr-Mernorial, püra. 1 .OS. A copy of the 1966 Act may bc found in Anncx 15 ta 
the Libyon Menrurial. 
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such other state or states or, in the absence of agreement, the 
rnedian line, namely a line every point of which is equidistant from 
the nearest points of the baselines from which the breadth of the 
territorial waters of Malta and of such other state or states is 
measured." 

As the Libyan Memorial pointed out', this second half of Section 2 of the 
1966 Act did not accurately reflect Article 6 of the 1958 Convention. 

2.08 The ambit of the 1966 Act and its application to the specific 
situation around Malta were clarified during the debates which took place 
within the Maltese Parliament over its scope. During the second reading 
of the Act, Dr. Caruana Demajo, the Maltese Minister of Justice and 
Parliamentary Affairs, explained the operation of the bill in this manner. 
He stated that - 

" . . . it is naturally desirable that an agreement should be reached 
between the states concerned regarding the limits of the Continen- 
tal Shelf and the Convention relating to the Continental Shelf to 
which I have already made reference [the 1958 Convention], 
already provides for such an eventualityY." 

As regards the limits of Malta's continental shelf, he went on to state: 

"1 would like to make it clear that in so far as Africa is con- 
cerned, this matter is not relevant today since the Maltese Conti- 
nental Shelf and the African Continental Shelf do not meet, and 
the seas between them are so deep as to prevent exploitation2." 

Dr. Caruana Demajo then drew a clear distinction between this situation 
and the one between Malta and Sicily. In the latter case, he noted that the 
"situation vis-à-vis Sicily is different2", and that exploration could be 
carried out. The Minister stated that is was thus desirable for agreement 
on delirnitation to be reached with Italy. He went on to point out that Italy 
had already been inforrned that if agreement were not reached, Malta 
would consider the median line between itself and ltaly as constituting the 
dividing line? Seen in this context, these discussions reveal the following. 

2.09 First, the Maltese Minister expressly acknowledged that the 
limit of the continental shclf was to be determined by agreement where 
two States laid claim to it. In the light of Malta's acquiescence claims. this 
affirmation is significant in  itselP. 

2.10 Second, he observed that the extent of Malta's continental shelf 
was determined by reference to what was known as the "exploitability 

' Libyan Memorial, para. 4.06. 
' Extracts from the Maliese Parliamcniary debates. 20-22 July 1966, are attached as 
A n n ~ x  1 .  hereto; see p. 3. thereof. 

See Libyan Count~r-Murnorial, paras. 1 .OS- 1.06. 
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criterion". This. of course. reflected the provisions of Article I of the 1958 
Convention whereby the continental shelf of a coastal State extended 
beyond its territorial sea to a depth of 200 metres or. beyond that lirnit. to 
where the depth of the superjacent waters admitted the exploitation of the 
natural resources. According to Dr. Caruana Demajo, however, the sea- 
bed areas lying between Malta and Libya were too deep to be able to be 
exploited. As a bathymetric rnap of this area shows, they reach depths well 
in excess of 200 metres, particularly in  the area where the Rift Zone is 
located. The conclusion to be drawn frorn the text of the 1966 Act end 
from the Minister's remarks is that the sea-bed areas lying in  this dceper 
zone fell beyond the lirnit of Malta's continental shelf as it was defined in 
the 1966 Act. That being the case, the implication is that Malta, at the 
time it enacted ils 1966 legislation. did not contemplate claimingcontinen- 
ta1 shelf rights in this deeper area and, thus, did not contemplate any 
continental shelf delimitation wiih Libya. As a result, it is dificult to 
understand how Libya could be said to have "acquiesced" in any particular 
delimitation when nodelimitation with Libya was foreseen by Matta at the 
time and no claim was advanced. 

2.1 1 Third, Malta evidently viewed the situation between Italy and 
itself in quite a different manner. I n  contrast to the situation between 
Malta and Libya, the sea-bed north of Malta between the Maltese Islands 
and Sicily is relatively shallow (generally less than 200 rnetres) and thus 
could be said to fall within the definition of Malta's continental shelf as 
contained in  the 1966 Act. This much was confirmed by Dr. Caruana 
Demajo in his remarks to the Maltese Parliament when he noted the 
desirability of reaching a delimitation agreement with Italy. To that end. 
Malta had already sent to ltaly a specific proposa1 for the continental shelf 
boundary between them'. Malta reirained, however, from sending a com- 
parable proposal to Libya. This is further evidence of the fact that Malta 
did not believe it had a boundary to delimit with Libya because of the 
water depths involved. 

2.12 These aspects of the 1966 Act shed light on Malta's subsequent 
conduct as well. For example, the very first offshore concessions granted 
by Malta - those offered for bidding in 1970 and issued in 1971 - 
confirrned the limited scope of the 1966 Act. As the Libyan Mernarial 
pointed outY, these concessions were grouped closely to the north and east 
of Malta. Map 2 illustrates these concessions and shows how their lateral 
limits coincidtd alrnost precisely with the 200 metre isobath3, and their 

' Malta inîormeJ [taly oCthis propsat by a Notc daicd 31 Decembcr 1965. A copy of  this 
Notc was attachcd as Anncx 2 i<i Miiltÿ's Oùsciva\ions on the Iialian Application for 
Permission 10 lntcrvcnc and may bc found as Anntx 2. hcreto. 
'Sce Libyan Mrmorial. pÿras. 4.29 and 9.32. 
' Scc also ibid.. Map 13. îiicing p. 146. 
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northern limits ran approxirnately along a rnedian line between Malta and 
Sicily'. No concessions were granted during this period to the south of 
Malta where the deeper areas were not considered exploitable. This 
practice was consistent with the provisions of the 1966 Act as interpreted 
by the Government of Malta since the exploitability criterion defined the 
outer limit of Malta's continental shelf. 

2.13 These facts expose the lack of any substance in Malta's assertion 
that Libya acquiesced in a median line south of Malta in  the period from 
1965 to 1973. Malta itself did not contemplate a delimitation vis-à-vis 
Libya and other North African States at the tirne of its 1966 legislation. 
Indeed, Malta appears to have become actively interested in reaching an 
agreement with Libya only after the 1971 I taly-Tunisia Agreement 
focussed Malta's attention on the area to the south. The first time Malta 
unveiled its median line proposal to Libya was at the meeting at the 
Auberge de Castille in  July 1972'. At no time during the discussions that 
followed did Malta raise the claim either of Libyan acquiescence in a 
particular line of delirnitation or of the existence of a "srarus quo". What 
is significant is that Malta's Prime Minister referred to Malta's proposed 
median line as "provisional" in  a Note dated 23 Aprii 1973 addressed to 
Colonel Ghadaffi:'. Such a characterisation of Malta's position hardly 
supports the arguments now advanced alleging Libyan acquiescence. 

2.14 The final elements i n  the Maltese Counter-Memorial on which the 
contention of Libyan acceptance of the median line is based are the Libyan 
petroleum concessions granted in 1974 and, in particular, Concession NC 53 
granted to TOTAL. There it is asserted that Concession NC 53 "reflects a 
measure of Libyan acceptance of the median line4". Regrettably, this assertion 
is tainted by an insinuation that Libya has misled the Court as to the extent of 
this concession. This is not so. As the facts that are recounted below attest. the 
grant of Concession NC 53 in no way constituted an acceptance of Malta's 
median line. Nor has this concession been falsified in  any way in Libya's 
pleadings as the rernarks in the Maltese Counter-Memorial would suggest. 

. 2.15 Concession NC 53 had its origins in  discussions that were held 
between representatives of Libya and the Compagnie Française des Pétroles 
("C.F.P." - the parent Company of TOTAL). These discussions led up to 
minutes of understanding being signed i n  Paris on 20 February 1974. Based on 
these minutes. the Libyan National Oil Corporation (the "N.O.C.") and 

' As notcd in para. 2.1 1, abovc. thc h c t  that dclimitation with Italy was contcmplated was 
reflected in the Pirliamcntary dcbaics ovcr the provisions of the 1966 Act. 
' See Libyan Meniarinl. para. 4.30. 
" Ibid., Annex 41.  
' Malfvsr Counier-Menimial. para. 189 ( d ) .  As notcd in the Libyan Mcmorial, para. 4.44, 
Libyan "conccssions~ wcrc granrcd at  this tirnc in thc form of Exploration and Production 
Sharing Agrccmcnts ("EPSAs"). 
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C.F.P. signed Heads of Agreement for an Exploration and Production Sharing 
Agreement ("EPSA") on 14 April 1974. Subsequently, the EPSA itself was 
signed on 13 October 1974'. This agreement encompassed four separate areas, 
of which one - Area A - constituted NC 53. 

2.16 Appendix !-A of the Agreement defined Area A in the following 
terms: 

"a) On the one hand, the seaward lirnit of jurisdiction of the Libyan 
Arab Republic over the seabed and subsoil underlying the Mediter- 
ranean Sea as established by or pursuant to any agreement between 
the Libyan Arab Republic and any other relevant Mediterranean 
State claiming jurisdiction over such seabed and subsoil. between the 
westernmost and the eaçtern intersections of the said limit with the 
broken line defined in ( b )  below. 

b) On the other hand, that part of the continuous broken line defined 
hereafter which is comprised between the easternmost and western- 
rnost intersections referred to in (a)  above." 

The "continuous broken line" referred to in (b)  above was specified by coordi- 
nates and corresponds to the southern boundary of NC 53 as il is depicted on 
Map I l  in the Libyan Memarial. As for the northern and western IimitsoFNC 

@ 53, these were clearl y indicated on the ofiîcial Libyan map which was attached 
to the legislation authorising the grant. 

2.17 3 y  Act No. 58 of 23 September 1974*, N.O.C. was duly empowered 
to execute the contract by the Revolutionary Command Council. As usual. 
Act No. 58 was published in the Libyan Gazette together with the map 
mentioned above indicating the limits of the pertinent Libyan concessions. A 
copy of the Act together with this map appears in Annex 3. As the map 
reveals, the limits of Concession NC 53 therein depicted are the same as those 
that were shown on Map 1 I in  the Libyan Mernorial. A subsequent map 
published by N.O.C. in 1975 çliows the identical configuration for this 
concession3. 

2.18 At the time Concession NC 53 becarne effective, rherefore, the area 
it encornpassed was not i n  issue. Article 13 ( a )  of the Heads of Agreement 
stipulaied that the grani would "no1 exceed 22,000 square kilometres" - an 

' A copy of the relevant portions of ihc Hcads of Agreement and the EPSA is atiached in 
Annrx 3. hereto. In accordancc wiih Ariiclc 50(2)  of the Rules of Court, a copy of ihc entire . 
EPSA has becn furnishcd to thc Rcgisiry. 
*This legislation becamc ciTcciive upon its publication on 17 Decembcr 1974. Thc Libyan 
Ministry of Petrolcum no~ilicd rcprcscniativcs of T O T A L  by a letlcr daicd 17 Novembcr 
1974 that NC 53 had bccn raiificd by this Icgislation. T O T A L  rcspondcd by a Iciter dated 
12 January 1975 in which il acknowlcdgcd 17 Dccernber 1974 as the "Effcciive Date" of the 
conirici. Copies of thesc leiicrs arc attachcd at Annex 3, hereto. 
' A reduced copy of thjs map appcars at ,4nncx 3. hereto. A fui1 scalc copy of this map has 
been deposited with the Rcgistry. 
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area which corresponds to the size of NC 53 as it appears on Map I I in the 
Libyan Memorial. Moreover. Appendix 1-A of the EPSA itself set forth the 
grid system along which the individual blocks within the concession were to be 
subdivided'. Under the provisions of this Appendix, these blocks extended as 
far north as 35" 50' N iatitude (toward which NC 53 may be seen toextend on 
Map 1 l ) ,  as far south as 33" 50' N latitude (corresponding to the actual 
southernrnost limit of the concession on Map I I ). and as far east as 14" 45' E 
longitude (the easternmost limit as again depicted on the map). The western 
boundary of NC 53 was simply extended along the same bearing as the 
western limits of Libyan Concessions 137 and NC 41. 

2.19 In this manner the insinuations of the Maltese Counter-Mernorial 
rnay be laid 10 rest. What is clear is that Malta's assertion to have found a 
measure of Libyan acquiescence in  Malta's median line by virtue of the grant 
of Concession NC 53 has no substance at all. Nowhere in the relevant docu- 
ments is there any mention of such a line. The facts speak otherwise. Indeed, 
Malta itselfsent a Note toTOTALon 17 June 1975 indicating that Malta had 
been informed that TOTAL was carrying out oil exploration activities in the 
offshore area in the Mediterranean north of Malta's median line2. 1t is diffi- 
cult, therefore, to see how the "Median Line" could now be said to have been 
"accepted" by virtue of NC 53. In addition, the Maltese Counter-Mernorial 
has chosen to ignore completely the implications of the Libyan grant of 
Concessions NC 35A and 358. as well as Libya's protests over Maltese 
concessions south of Malta and Libya's reaction to the breach of the no- 
drilling agreement at the time of the Texaco-Saipem incident3. 

2.20 Malta's contention that Libya has acquiesced in a median line delimi- 
tation is, thus, wrong. To the contrary. Malta - at the time of the enactment 
of its 1966 Continental Shelf Act - implicitly recognised the significance of 
the area comprising the Rift Zone inasmuch as it did not contemplate a 
delimitation with Libya due to the depth of the sea-bed in that area. Thus, 
while Malta has exhibited a certain obstinacy in its claim to a median line 
delimitation since discussions between the Parties began, Malta never 
advanced such a daim vis-à-vis Libya prior to July of 1972. As Malta itself 
acknowledged i n  paragraph 62 of its Memorial, discussions with Libya did not 
begin until 1972, niaking it difficult to see how Libya could have acquiesced in 
anithing before that tirne. The clairn to a median line, when it eventually was 
prbposed by Malta at the meeting at the Auberge de Castille, was not in any 
;ai accepted or acquiesced i n  by Libya but, being the first time Libya had 

' A copy of  this document is attached a i  Annex 3. hereto. 
* A  copy o f  this Nole was altached as Annex 56 10 the Libyan Memorial. 1t should also be 
noied that ihc Maltcse Notice L.N. 41 of 1973 itself acknowledged that Malia's own 
concessjons werc subject i o  alteration in the eveni of  a different agreement on the shclr 
boundary bciween Libyü and Malta. See Libyan Mcmorial. Annex 42, p. B 234. 

See Libyan Memoriril. paras. 4.49-4.53 and paras. 4.79-4.81. and Libyan Counier-Mcmo- 
rial. paras. 1.14-1.27. 
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been informed of a concrete Mallese position, was taken away for study. 
Libya's Aat rejection of the median tine came less than a year later, as the 
Libyan pleadings have already explainedk. 

2.21 It may be said, therefore, that both Libya and Malta recognised the 
existence of a difference in their views regarding delimitation soon after 
discussions between them had commenced. This recognition led in turn to the 
drafting of the Special Agreement and to the no-drilling understanding 
between them pending the resolution of the dispute. Malta continues to omit 
any teference to the existence of the no-drilling understanding despite the fact 
that it constitutes an important eiement of mutual conduct that is relevant to 
the delimitation questionY. By itself, the no-drilling understanding contradicts 
the notion of either Libyan acquiescence i n  the median line or the existence of 
any "~iarus quo". As noted in  the Libyan Mernorial and Counter-Mernorial, 
however, this understanding and history shed light an the area in dispute 
between the PartiesJ. 

' Libyan Mernorial, para. 4.33. and Libyon Counter-Mernorial, para. 1.1 2. 
'The existence of an agreement belwttn ,Malia and ils concession holdcrs to suspend cxplo- 
raiion ac~iviiies pending the resoluiion of ihc dispute was explaincd by Primc Minister 
Minioff belore the  Maltese Parliamcnt on 16 Jan. 1978. Extracts from the Primc Ministcr's 
addrcss arc attachcd in Anncx 4. hcreto. 
' Libyan Mernorial, para. 9.26. and Libyan Countcr-Mernorial, paras. 1.23-1.27. 



CHAPTER 3 

ISSUES REGARDING THE PRINCIPLES AND RULE'S OF INTER- 
NATIONAI, LAW GOVERNlNG CONTINENTAL SHELF 

DELIMITATION 

3.01 Apart from the obvious difference that exists between the Parties 
as to whether any one method of delimitation commands a privileged 
status', three other basic diflerences over the way in which the Parties 
interpret and apply the principles and rules of continental shelf delimita- 
tion to the present case may be identified. Stated briefly, these diiïerences 
relate to (i) the meaning and content each Party ascribes to the process of 
applying equitable principles; (ii) the role of reIevant circumstances in the 
detimitation process; and (iii) the legal relevance attached to particular 
factors and circumstances2. 

3.02 These differences go to the very heart of continental shelf delimi- 
tation. Their resolution has consequences not only for the delimitation in 
the present case, but also for future delimitations in other parts of the 
worlda. In view of the importance which attaches to these issues, each will 
be addressed separately in the Sections that follow. 

A. The Process of Applying Equitable Principles 

3.03 The Maltese Counter-Mernorial has unveiled an approach to 
delimitation - only hinted at in the Maltese Memorial - which does 
violence to the primary role of equitable principles in  delimitation. This 
approach results from the intermingling and confusion of two quile dis- 
tinct concepts - entitlement and delimitation. Such interrningling and 
confusion had been introduced in the Maltese Memorial; if anything, it 
has been accentuated in Malta's Counter-Mernorial'. The end result is 
that the proper criteria relevant to delimitation, which center around the 
principle that the delimitation is to be effected in accordance with equita- 
ble principles taking into account al1 the relevant circumstances in order to 
reach an equitable resuft, have been ignored by Malta in favour of conten- 
tions relating to the outer limits of a State's continental shelf rights in 
situations where no delimitation issue exists. A close look at certain por- 
tions of the Maltese Counter-Mernorial reveals the failacies in this 

'This dimetencc is discussed in Chapter 4, below. See also Chapter 7 of the Libyan 
Memorial and Chapter 5 of the Libyan Counter-Mernorial. 
T h e  issueof proportionality, over which the Partiesalso differ, will be taken upseparately in 
Chapter 7. below. 
=Sec, in this regard. Chapter B. below. As pointed out in the Lihyan Couri~er-Mernorial, 
para. 5.97, over 300 maritirnc delimitation situations exist, the vasi rnajority of which have 
not. as  yct, been agreed. 
' Both the Libyan Mcmorial, paras. 6.01-6.09, and the Libyan Counter-Mernorial, paras. 
4.10-4. t6 .  drew attention to thc fundamcntal distinction ta bc drawn between entitlement to 
areas of continental shclf and thc dcliinitaiion of those areas in a concrete case. 
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approach, for it is an approach which subordinates the role of equitable 
principles to a single method of delimitation - the equidistance method 
- and which gives a primary status to that method. 

3.04 Matta's legal exposition of the rules of international taw which it 
considers as "governing the delimitation process" is set forth in paragraphs 
152 to 176 of the Maltese Counter-Mernorial. The starting point of the 
delimitation process, according to Malta. is to be found in the "legal basis 
of title to continental shelf righis'". It is asserted by Malta that on this 
point the two Parties are in agreement and that where they diverge "is on 
the content of thiç legal basis of title'" itself. Although the Maltese ' 
Counter-Mernorial acknowledges that physical considerations lie at the 
origin of the continental shelf concept. it asserts that the "meaning and 
content of the concept of prolongation has evolvedY". This is followed by 
the sweeping, unsupported assertion that prolongation is no longer defined 
by reference to physical factors "but by reference to a certain distance 
from the coasts'". Frorn this. Malta proceeds to contend that "the basic 
concept of distance between the coasts forms the necessary point of depar- 
tureof the whole processg". And in  paragraph 156 of the Maltese Counter- 
Mernorial this line of argument is brought to its ultimate conclusion when 
i t  is stated that "Malta expressly requests the Court to recognize this 
principle [the so-called "distance principle"] as the conttolling element in 
the delimitation in  the present case". 

3.05 This is an extraordinary request. and differs sharply from the 
fundamental rules of continental shelf delimitation as these rules have 
been expressed by the Court and as they woutd be applied under Article 83 
of the 1982 Convention. "Title" is, of course, relevant todelirnitation in the 
sense that if there is no claim of litie there can be no dispute about 
delimiiaiion. But it does not follow lhat the "basis of title" means the 
"basis of delirnitation". This is clear both in principle and from paragraph 
IO of Article 76 of the 1982 Convention: in  principle, because a question of 
delirnitation only arises where there is a clash of daims to title; and from 
paragraph 10 of Article 76, in the light of th-plain meaning of iu text: 

"The provisions of this article [Article 761 are without prejudice 
to the question of delimitation of the continental shelî between 
States with opposire or adjacent coasts." 

3-06 The Maltese Counter-Mernorial atternpts to support the conten- 
tion that distance is now "the controlling element" in continental shelf 

' Malir.rc Counfrr-Mernorial, pari. 153. 
Ibid., para. 122. 

a Ibid.. para. 155 .  
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delimitation by citing paragraph 48 of the 1982 Judgment'. The portion of 
this paragraph cited by Malta reads as follows: 

"lt is only the legal basis of the title to continental shelf 
rights-the mere distance from the coast-which can be taken inro 
account as possibly having consequences for the claims of the 
Parties." 

It will be apparent that this quotation is taken out of context and in a 
manner which distorts its meaning". The entire paragraph 48 of the 
Court's Judgment is set out below with the portion quoted in the Maltese 
Counter-Mernorial italicised: 

"48. The principle that the natural prolongation of the coastal 
State is a basis of its legal title tocontinental shelf rights does no1 in 
the present case, as explained above, necessarily provide criteria 
applicable to the delimitation of the areas appertaining 10 adjacent 
States. In so far as Article 76, paragraph 1,  of the draft convention 
repeats this principle, it introduces no new element and does not 
therefore cal1 for further consideration. In so far however as the 
paragraph provides that in certain circumstances the distance fram 
the baseline, measured on the surface of the sea, is the basis for the 
title of the coastal State, it departs from the principle that natural 
prolongation is the sole basis of the title. The question therefore 
arises whether the concept of the continental shelf as contained in 
the second part of the definition is relevant to the decision of the 
present case. I r  is only the legal basis of the title to conlinenial 
shelfrighrs - the mere distance from the Coast - which con be 
taken into account as possibly having consequences for rhe claims 
of the Parties. Both Parties rely on the principle of natural prolon- 
gation: they have not advanced any argument based on the "trend" 
towards the distance principle. The definition in Article 76. para- 
graph 1, therefore affords no criterion for delimitation in the pre- 
sent case." 

It is quite evident that in  the passage quoted by Malta the Court was only 
dealing with the new element contained in paragraph 1 of Article 76 of the 
1982 Convention, in  which distance from the baselines in  certain circum- 
slances - which do not exist in the present case - may become the basis 
for the litle of the coastal State. The Court was not making a general 
statement about the existing law governing the basisof title, still less about 
delimitation. 

' Continentul SheIJ {Tunisia/Libyan Arab JamahiriyaJ . Judgmrni. I.C. J. Reports 1982. 
p. 48, para. 48. 
Mollese Counter-MemoNal. para. 155.  
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3.07 This is made clear by the previous paragraph (paragraph 47) of 
the 1982 Judgrnenl, where the Court discussed briefly Article 76 of the 
1982 Convention. The Court, after mentioning paragraph 10 of Article 76, 
analysed the definition of the continental shelf found in paragraph 1 of 
Article 7 6  in the following terms: 

"That definition consists of two parts, ernploying different crite- 
ria. According to the first part of paragraph I the natural prolonga- 
tion of the land territory is the main criterion. In the second part of 
the paragraph, the distance of 200 nautical miles is in certain 
circumstances the basis of the title of a coastal $tale1." 

What are the circumstances in which distance becomes the basis of title? 
They are clearly spelled out in paragraph I of Article 76: when "the outer 
edge of the continental margin does not extend up to that distance'". 

3.08 Aside from what the Court had to Say on the subject in its 1982 
Judgment, the proceedings of the Third Conference on the Law of the Sea 
stand as a ctear rejection of the Maltese thesis that simple distance has 
now been recognised as the sole basis of title. Such a thesis is contrary to 
what the Con ference intended. Physical natural prolongation of the land 
territory is still regarded as the essential, primary basis of title - the 
"main criterion" in the Court's words -for the coastal State's continental 
shelf rights. The distance criterion ernerged as a purely secondary and 
subsidiary basis of title in  those particular situations where a coastal 
State's continental margin did not extend as far as 200 nautical miles. For 
such disadvantaged States it thus extended the outer limit of their shelf 
entitlement. l n  addition, the distance criterion served a second purpose of 
setting an absolute outer lirnit for al1 States of 350 nautical miles toassure 
that adequate areas of sea-bed, ocean fioor and subsoil would remain 
available to al1 States as the "common heritage of mankind". Thus. the 
distance criterion was concerned only with outer limits of the continental 
shelf and not with delimitation of that shelf where there were conflicting 
claims3. 

' Italics added. I t  is cvident ihat thc Court was refcrring here to naiural prolongation in  a 
physical sense and not ns a purely spatial concept, as Malia appears i o  contend. 
' The "continental margin" is .  of  coursc, a dciincd tcrm. Ihc definition apparing in para. 3 of 
Article 76. I t  is, therefore. rathcr a surprise to find this samc para. 48 of the Court's 1982 
Judgment quoted in part ügain a i  parii. 128 of the Malrcse Counter-Mernorial wherc 
language has k e n  includcd in the quotution "( i .e . ,  up to 200 miles)" which is not to bc found 
in para. 48 a i  al1 and which changes the meaning of the words "in certain circumstances". On 
the basis of the scicntiiic cvidcnce, the cntire sea-bed areas of the Pelagian and lonian Seas 
fall within the Art. 76 dcfnition of ^coniinentul margin". I n  tact, there seems to be agree- 
ment with Mülta on this point. Consequcntly, ihcre is no area ai issue in the prcscnt case 
which lies beyond thc contincntal mnrgin and to which the "distance principle" might be said 
to apply. 

Distance may only bc said to involvc "dclimitation" in the sense that it "delimits" the outcr 
limits of the contincntal shell from thc international area beyond. 
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3.09 It follows that the whole argument erected in the Maltese 
Counter-Mernorial in order to establish natural prolongation solely as a 
"spatial" concept is ill-founded'. And as the spatial argument vanishes so 
also does the basis for Malta's assertions that "the delimitation process 
must in  the submission of Malta, necessarily begin by taking into consider- 
ation an equidistance line between the two coasts" and that "equidistance 
is the most appropriate technique to give effect at  the same time to the two 
components of natural prolongation: distance and coasts2". 

3.10 Malta cites noauthority for these propositions regarding equidis- 
tance. But the cornerstone of Malta's entire argument as now presented 
appears to consist of the contention that natural prolongation is a "spatial" 
concept which, together with a so-called "basic concept of distance 
between the coasts", forms the "necessary point of departure of the whole 
process3". As noted above, neither Article 76 of the 1982 Convention 
(particularly in  the light of the proceedingsof the Third Conference on the 
Law of the Sea) nor the Court's 1982 Judgrnent can be relied upon for the 
proposition that natural prolongation has become a purely "spatial" con- 
cept. By failing to preserve the clear distinction between the concept of the 

. continental shelf as defined in  paragraph 1 of Article 76 and the process of 
delimitation provided for under Article 83 - a distinction so clearly 
pointed to by paragraph I O  of Article 76 -the Maltese position, as it has 
evolved in ils Counter-Mernorial, has the eflect of evading the fundamen- 
ta1 principle of delimitalion: that it should be effected in accordance with 
equitable principles4. 

3.1 1 I n  this rnanner, the Maltese Counter-Mernorial sets the stage for 
a new approach whereby equidistance becornes a "primary delimitation" 
which is prima fade equitable5. This proposition is advanced in the teeth 
of the unmistakable trend away from equidistance as a mandatory method 

' What, if any. distinction is intcnded betwccn the terms "spatial concept" and "distance 
principle" is Icri uncxplaincd in the Malrcsc Counier-Mernorial and i t  is. thcrcforc. assumcd 
herc that thcy arc uscd by Malta inierchangeably. 

Maltese Counier-Mernorial. para. 157. 
a Ibid.. para. 155. 
' A clcar expression of this fundamental principle was provided by Counscl for Malta during 
the Oral Hcarings on Italy's Application for Permission to Inicrvcnc (CR 8416, 30 Jan. 
1984. p. 16): 

"The applicable law is now clear as a result both of case law and OC the tcrms of 
Article 83 of the 1982 Law of the Seo Convention. lnternationat taw rquircs in  the 
delimitation proccss ihe application o f  cquitablc principlcs to rcach an quitable 
rcsult. Thc considerations which lcsd io  a pnrticular conclusion in one case do not 
necessarily lcad to the samc conclusion in anothcr. cven in  a neighbouring or possibly 
ovcrlapping arca. Each case must be decidcd u p n  iis own rncrits, having regard to 
al1 ihc relcvani circumstances." 

' Maliese Counrer-M~morial, para. 166. 
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of delimitation as reflected in  the jurisprudence, in the 1982 Convention 
and in State practice'. 

3.12 Yet even if, arguendo, it were granted that entitlement would 
flow from a "spatial" concept, this would not have the eKect of setting 
aside the prime objective in  continental shelf delimitation of achieving an 
equitable result through the application of equitable principles having 
regard to the relevant facts and circumstances of the particular case and of 
substituting therefor the equidistance method as a "primary delimitation", 
as MaJta would urge. Even in such a case, the lengths and the relationships 
of the coasts of the Parties and the characteristics of the sea-bed and 
subsoil of the continental shelf, together with the other relevant facts and 
circumstances, necessarily must weigh in the balance i n  deterrnining what 
is an equitable result. 

3.13 In contrast to Malta's approach, Libya regards the starting point 
of the process to be not equidistance but the application of equitable 
principles taking into account al1 the relevant facts and circurnstances. 
Hence, the facts of the particular case are the key elements to consider, 
and it is in  the light of these facts that an equitable result that satisfies the 
test of proportionality must be sought. Malta's approach relies on an 
abstract construction based on the outer limits of a State's entitlement to 
continental shelf - a matter not in issue in the present case. Libya's 
appraach restson the facts of the particular case and how they relate to an 
equitable delimitation. I t  is. therefore, to the role of the relevant facts and 
circumstances of the present case that the next section turns. 

B. The Role of Relevant Circumstances 

3.14 I n  paragraph 107 of the Maltese Counter-Mernorial it is said 
that the concept of the delimitation process developed in the Libyan 
Memarial is "flawed" in respect of the role which the relevant circum- 
stances are required ta play in the process. The Maltese Counter-Memo- 
rial then claims to accord relevant circumstances "a leading place in the 
delimitation processV'- a proposition with which Libya is in f u l l  accord 
- but suggests that thcir "precise role has yet to be defined". Whether any 
further definirion of the precise role of relevant circumstances is necessary 
is a point of no real significance. The essential point is that the primacy of 
equitable principles and relevant circumstances is well established in the 
jurisprudence. Since the application of equitable prjnciples involves the 
balancing of al1 the relevant facts and circumstances, their role depends 
inevitably on the facu and circumstances of each case. Therefore, the 
- - 

' This  rend has bccn discusscd ai  Icngth in Chiipier 7 or Lhe Libyun Mrniorial and Chapier 5 
or ihc Libyan Counr~r-Mcnrorial. 
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abstract approach of the Maltese Counter-Mernorial seeking further defi- 
nition is going in the wrong direction. Yet with this starting point. the 
Maltese Counter-Memorial embarks on a lengthy effort to define the role 
of relevant circumstances (paragraphs 109 through 1 15), an excursion 
which seems designed to minimise their role in order to pave the way for 
establishing equidistance as the primary method of delimitation. 

3.1 5 The analysis in the Maltese Counter-Memorial takes the follow- 
ing course: (i)  the judge's task is not merely a mechanical one - it 
involves a balancing of the various relevant considerations rather than 
applying some predetermined solution drawn from the relevant circum- 
stances (paragraph 109); (ii) the judge must follow a course between the 
application of too general or abstract a rule, on the one hand, and an 
"excessive individualisation of the rule of law", on the other; there must be 
a minimum of generality to avoid the process becoming an "exercise of 
discretion or concitiationw or an "operation of distributive justice" 
(paragraphs 1 10 and 1 1 1 ,  citing paragraph 71 of the 1982 Judgment); 
(iii) hence, the taking into consideration of relevant circumstances "never 
occurs on its own in the delimitation process" with the result that "relevant 
circumstances never suffice by themselves to establish the boundary line" 
since the legal nature of entitlement has a decisive role in the delimitation 
process', nor do they ever support a boundary line but rather they enable 
the judge to achieve an "equitable and reasonable solution" (paragraphs 
1 1  2, 1 13 and 114); (iv) therefore, "relevant circumstances do not provide 
the original basis for delimitation, but rather have the status of criteria for 
evaluating the equitableness of a delimitation prima facie indicated by the 
geographic facts" (paragraph 1 14). 

3.16 This fiow of argument consists of a mixture of uncontested gener- 
alities and unsupported contentions. It leads to the proposition that the 
first step in the delimitation process is to start with the equidistance 
method - which in Malta's view is the appropriate technique required by 
the "distance principle" between coasts with an opposite reiationship. This 
analysis leads, in turn, "provisionalty, not definitively", to a line produced 
by equidistance as the prima facie method in contradiction with Malta's 
assertion that the judge's task is not to apply a predetermined solution2. 
The second step in  the delimitation process is to use relevant circum- 
stances to "adjust" this equidistance line (the prima facie method) if  it 
proves to be inequitable or unreasonabl$. 

' This view is coniradicted by Article 76. para. 10 of the 1982 Convention 
, * See para 3.15 ( i ) .  above. 

.' To quote Malta exactly in this regard: 
"This first approach. purely provisional and tentative. is followed ai a second stage 

by taking into consideration the relevant circumstances of thc case. If this considcra- 
tion leads to the conclusion that the line emerging from the first stage is inequitablc or 
unreasonable ii musi bc adjusied or even, in certain cases. combined with other 
methods." Malrese Counler-Mernorial, para. 1 17. 
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3.17 These paragraphs, which might have borne the heading "The 
Subordinate Role of Relevant Circumstances". reveal several things. 
First, this part of Malta's argument poses considerable dificulties in view 
of the clear position of prirnacy accorded by the jurisprudence to the 
application of equitable principles and, consequently. to the relevant cir- 
cumstances of the particular case. Second, Malta's reasoning attempts to 
pave the way for its assertion of a primary role for the application of the 
equidistance method. Third, Malta attempts to lay a basis for leap-frog- 
ging over (jouer à saute-mouton) the important physical features that 
exist in the relevant areas of the continental shelf in  the present case and 
deflecting attention from the relevant coasts of the Parties. In short, what 
Malta seeks ta do is to assert distance as the basis of title, then to equate 
the "distance principle" with equidistance, and finally to consider "rele- 
vant circurnstances" only as subsidiary factors which may cal1 for some 
minor adjustment of the equidistance line. Predictably, Malta contends 
that there are no such relevant circumstances in this case and so equidis- 
tance stands unmodified and unirnpaired. It is a process of reasoning which 
elevates equidistance from merely one possible method among others to 
the status of an absolute principle. Anything more alien to the whole 
devetopmeni of the law since 1958, and to the outcome of the discussions 
at the Third Conference on the Law of the Sea, can hardly be irnagined. 

3.1 8 .  It is appropriate now to turn to what the Maltese Counter- 
Memorial has asserted is "flawed" in  the role ascribed by Libya to relevant 
circumstances'. The curious fact is that the alleged "flaws" in the Libyan 
position are not revealed. Paragraph 113 refers forward to Malta's disa- 
greement with Libya over the legal basis of title, involving Malta's conten- 
tion ihat natural prolongation is a "spatial" and not a physical concept. 
But as to the delimitation process itself, no "flaws" are specifically singled 
out. To the contrary, paragraph 1 14 erroneously suggests that Libya is in  
agreement with Malta in according to relevant circumstances the 
subordinate role of "verifying whether the delimitation suggested by the 
recourse to the legal basis of title is equitable and reasonable2". No refer- 
ence to this effect is made to any portion of the Libyan Memorial, and no 
such statement can be found in  Libya's pleadings. This is not the view of 
Libya as to the role of relevant circumstances in  the delimitation process. 

3.19 The role of relevant circumstances was covered principally in 
paragraphs 6.32 through 6.43 of the Libyan Memorial in a subchapter 
headed "Equitable Principles and the Airn of Securing an Equitable 
Result". The Libyan Counter-Mernorial also devoted considerable atten- 
tion to the role of relevant circumstances in  the delimitation process3. It is 
not necessary to restate the points made there in this Reply: they suggest 
no such subordinate or secondary role for relevant circumstances. 

' See Maltese Counfrr-Mrmorial, para. 107. 
* ltalics added. 
* Libyan Counter-MrnioNal. Chapicr fi. Scciion A. 
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3.20 The subordinate role that Malta. would ascribe to the relevant 
circumstances of the case is evidently tied to the norrnality which Malta 
asserts characterises the particular geographical, geomorphological and 
geological setting. As expressed in paragraph 330(a) of the Maltese 
Counter-Mernorial: 

"The key elernents are to be derived from the geographical circum- 
stances, which are characterised by an absence of unusual features." 

Malta's constant resort to what it regards as the norrnality of the situation 
of the present case-a Far cry from the actual facts, as the Libyan plead- 
ings, including Chapter 5 below, demonstrate-seems to be a throwback 
to the "equidistance-special circurnstances rule" derived from the 1958 
Convention. Mal:;i seerns to treat relevant circumstances as if they were 
special circumstances that have relevance only if they justify departing 
from equidistance in the event the situation is not "normal". In its 1969 
Judgment, the Court disposed of such a resort even to special circurn- 
stances when it said that- 

". . . since once the use of the equidistance method of delimitation is 
determined not to be obligatory in  any event, il ceases to be legally 
necessary to prove the existence of special circumstances in order to 
justify not using the method'." 

In no sense, therefore, are relevant circumstances to be relegated to the 
role of a rnere check on the result produced by equidistance. The appro- 
priateness of equidistance, or any other method, in a particular case is 
determined on the basis of whether in the light of al1 the relevant circum- 
stances of that case i t  leads to an equitable result. In the present case. 
such a test is clearly not met by the median line proposed by Malta. 

C. The Legal Significnince of the Physical Facts 
and Circumstances 

3.21 Libva's Memorial and Counter-Mernorial dealt extensivelv with 
the relevant physical facts and circumstances both in  respect to their legal 
significance' and their factual content! There are,first, the physical fac- 
tors of primarv sinnificance such as the coasts of the Parties. the Land " - 
territor; for landrnass) of each and the characteristics of the continental 
shelf (that is, the sea-bed and subsoif ) related to the coasts. Second, the 
broader geographical setting is of importance in  the present case: a small 
island group is located in a confined sea surrounded by larger coastal 
States and other islands, both large and small, rather than being situated 
alone in the middle of a large ocean. 

' North Sra Confinrnfal Shew Judgnienf. I.C.J. Reporta 1969. p. 46. para. 82.  
'See. generally. Libyon MrnlaNal, Chaptcr 6. and Libyon Cairnfer-Memariol, Chapier 4. 
:'Sec Libyan Memorial. Chapicrs 2 and 3. and Libyan Count~r-Mernorial, Chapter 2 .  
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3.22 As Chapter 5 below brings out, the Parties differ not so rnuch as 
to the facts themselves but rather as to their legal significance and the 
weight to be accorded to thern fur purposes of the present delimitation. On 
a superficial plane, the Maltese Counter-Mernorial continues to appear to 
discuss geography as a key aspect of the case. On closer examination, it is 
evident that the Maltese pleadings avoid or ignore most of the relevant 
geographic facts. Coastal lengths. configurations, orientations and rela- 
tionships. which 'the jurisprudeiice has established as being of prime rele- 
vance, give way' to basepoints. which reflect none of these elements of 
geography. To say. as Malta does', that the relationship of the Libyan and 
Maltese coastlines is "remarkable only in  terms of its norrnality" or that 
the "primary elements in the geographic facts are uncomplicated" or that 
"each pertinent Coast should be given its appropriate legal significance on 
the basis of the distance principle and the use of controlling basepoints", is 
to utter a series of incorrect or, at best, ambiguous phrases devoid of any 
content regarding the particular geographic facts of the case. 

3.23 Libya's views regarding the legal relevance of coastal lengths and 
configurations, size, the relevant area. and the presence of third States 
have been amply developed in  the Libyan Memorial and Counter-Memo- 
rial. Their importance rests on concrete, readily ascertainable facts and 
not on abstract notions. The Maitese Counter-Mernorial has, by and large, 
elected not to dispute the geographic facts put forth in the Libyan Memo- 
rial. What does deserve mention at this stage. however, is the question of 
the legal relevance of sea-bed and subsoil features to the delimitation of 
thecontinental shelf. This is a point which, based on the Counter-Mernori- 
als of the Parties. is in serious contention between them'. 

3.24 These features are. according to Malta, legally irrelevant due to 
the purely "spatial" content which natural prolongation is said to have 
acquired as a result of Article 76 of the 1982 Convention. The intermin- 
gling in the Maltese pleadings of the basis of entitlement with the delimi- 
tation process is aimed at making these features irrelevant to delimitation 
as well. The defects in this line of argument have been dealt with in Section 
A above. The Maltese Counter-Memorial then proceeds in Part 1, where 
scientific matters are taken u p  (paragraphs 41-62), to make the following 
assertion: 

"As Malta presentiy hopes to show, the natural prolortgation 
argument, as developed by Libya, entirely lacks support in interna- 
tional law. Whether the "Rift Zone" and the "Escarprnents-Fault 
Zone" correspond or not to the description given in  the Libyan 
Memorial. is entirely without legal interest. Quite different criteria 

' Malrese Counrer-Mernorial. para. 270. 
Y The more factual aspccts or gcography and or the sea-bed and subsoil features will be 
discussed in Chüpter 5. bclow. 
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are required by international law to form the basis of the delimita- 
tion of the continental shelf between Malta and Libya. It is, there- 
fore, only out of respect for the Court that Malta proposes to review 
briefly in  the present Chapter the errors and contradictions of the 
technical presentation contained in the Libyan Mernorial'." 

3.25 These propositions are flatly contrary to the statements made by 
the Court in its 1982 Judgment. The Court quite clearly indicated that 
even those geornorphological features which do not interrupt the con- 
tinuity of the continental shelf may still be taken into account in the 
delimitation process as relevant circumstancei~ Of course, if the features 
in question do represent such a discontinuity - as has been demonstrated 
by Libya -. they must necessarily be given greater weight. 

3.26 In addition. the vigour with which Malta tries to show these 
"errors and contradictions of the technical presentation contained in the 
Libyan Mernorial" belies the confidence assumed by Malta in saying that 
the sea-bed features referred to are "entirely without legal interest3". As 
Chapter 5 below reveals, the simple condusion is that the Maltese 
Counter-Mernorial and its technical annexes fail to show the "errors and 
contradictions" alleged to exist in Libya's technical evidence. As for the 
ernphasis placed in the Maltese Mernorial, and carried over into its 
Counter-Mernorial, on the assertion that the continental shelf area in 
question is a "geological continuum", the Maltese Counter-Mernorial. in 
attempting to rebut the signifrcance of the Rift Zone, has itself demon- 
strated the lack of a "geological continuum4". 

3.27 The present case falls squarely within the scope of the statements 
of the Court in  the Tunisia/Libya case dealing with the possible relevance 
of physical features of the sea-bed. Libya has furnished to the Court, in  the 
Technical Annex to ils Mernorial, scientific evidence which establishes 
that in the present case there are sea-bed and subsoil features breaking the 
continuity of the continental shelf and constituting an "interruption of the 
natural prolongation" of Malta and of Libya. To use the language of 
paragraph 80 of the 1982 Judgment, these features "disrupt the essential 

' Maltese Corrnter-Meniorial. para. 42 (footnole dcleied). 
' ' Conrinenral Shelf (TunisialLibyan Arab Jamahiriya). Judgment. I .C.J. Reports 1982. 

p. 58.  pÿra. 68. Sec also ihid.. p. 64, para, 80. where the same possibility is alluded 10. 
" So alsodoes thc stalcrnent appearing al para. 136 of the Malfese Counrer-Mernorial, citing 
I.C.J. Reporis 1982. p. 5 8 .  para. 67, in which ii is admitted that the Court- 

*. . . certainly did not cxcludc completely the possibility that a very marked physical 
separaiion mighi serve as a basis for dclimitation, Nor did it exclude the possibility 
ihai a physical .sepraiion which wiis no1 as marked might have a funclion 'as one of 
the several circumstanccs considered 10 be the elements of an equitabledelirnitaiion'." 

'See Chapter 5. bclow. Thc F~ct  that thc relevant area, that is the area of shelf between the 
Parties underlying thc Pclagian Sca. cannot possibly be regarded as a "geological contin- 
uum". and the inhcreni dcfccis in thc tcrm itself. wcrc fully covered in paras. 2.58-2.69 of the 
Libyan Counter-Mernorial. 
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unity of the continental shelf '  and involve. in the language of paragraph 
66 of the same Judgment. "such a marked disruption or discontinuance of 
the sea-bed as to constitute an indisputable indication of the limits of two 
separate continental shelves, or two separate natural prolongations". 

3.28 It is evident that Molta is troubled by the words of the Court 
quoted in paragraph 136 of thc Maltese Counter-Mcmorial'. S o  the Mal- 
tese Counter-Mernorial resorts again to casuistry: 

"That two States may adopt physical features a s  the boundary of 
their continental shclves (as  did Australia and lndonesia i n  relation 
to the Timor Trench) is one thing. That a judge or arbitrator 
should make these same features into a compulsory legal criterion 
is quite anothe?." 

This statement is remarkable i n  several respects. Apparently, where geo- 
rnorphological features are concerned State practice loses the legal signifi- 
cance otherwise accorded it by Malta". And the phrase "compulsory legal 
criterion" rests totally unexplaiiied. The statement also ignores the faci 
that the Court has clearly said that feaiures characterised i n  paragraphs 
66, 68 and 80 of the 1982 Judgment might indeed constiiute relevant 
circumstances to be taken into nccount in a given case. 

3.29 The Maltese Counter-Memorial then attacks the conception of 
natural prolongalion as having physical characteristics'. I i  stresses ihe 
element of chance as relating to the location of sea-bed fcatures; but it is 
hard tosee how one might not t ry  toescape from any geographical or other 
physical facts on the same basis. Ji could be regarded as a matter of chance 
- "as a fact of nature" - that Malta is not still attached physically by 
land to Sicily and is a group of small islands a t  all. Libya's position is. and 
has been from the start of the dispute. that an equiteble result must be 
achieved in  the resulting delimitation in the light of all the facts. As 
Chapter 6 below will develop in some detail. Libya believes that such a 
result can be achieved by a line within the Rift Zone which reflects al1 the 
relevant circumstances of the present case. 

3.30 The Maltcse Counter-Mernorial then develops another line of 
argument based on State practice". The discussion of the Norwegian 
Trough and the Hurd Deep i n  these paragraphs has already been covered 

'Sec In. 3 üi p. 28. übwc. 
Malrrsv Counter-Mr.i>~oria/. para. 137 .  

' But see paras. 140- 140 of  ihc Mallcrr Ciiuntrr-Meninria/ whcrc no hcsiiÿiion is s h o w  IO 

aitempi Io discredii ihc rclcv;int sca-bcd icüturcs on ihc biisis OC Siÿtc praciicc. I n  ihis 
regard, sec para. 1.15. bclow. Scc also pnrils. 5.54-5.60 of ihc Libyan C'ourrfrr-MrriiorioI 
dealing with thc tcgül rclrviincc of  Staic priiciicc. 
' Malrere (aunier-Mcniorial. paro. 138. 
" Ibid.. paras. 140- 150. 
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in the Libyan Memorial'. However. some further comments must be 
added regarding these paragraphs of the Maltese Counter- Memorial. The 
very fact thal there have been few exampies tocite in State practice where 
geomorphological features appear to have affected the result must be 
viewed in the light of the following considerations:jirst, it points up the 
highly special nature and. hence, the significance for the present case of 
just such I'eatures as the Rift Zone and Escarpments-Fault Zone; second, 
as has been brought out in the Libyan Counter-Mernorial" it is by no 
means clear what factors States may have considered in  reaching agree- 
ment on a line of delimitation. The agreements themselves seldom indicate 
the considerations that were weighed in  the balance, a fact borne out by 
the Australia-Indonesia Agreement whichdoes not expressly mention how 
and to what extent the Timor Trough was taken into account, although 
there is clear evidence that it had an important impact on the determina- 
tion of the boundary line3. 

3.31 The first point mentioned above - the highly special nature of 
the sea-bed features in  the present case - in  fact proves the reverse of 
what Malta suggests. I t  may be true that in relatively few cases among 
existing delimitations have sea-bed features played an important role in  
the result. This niay have been due either to the absence of any such 
relevant features that might have affected the result in  the particular cases 
or to the fact that they have been outweighed by other considerations (as, 
for example. in the case of the Norwegian Trough). But where, as here, 
truly remarkable sea-bed and subsoil features do exist, cutting across the 
relevant area and. in the case of the Rift Zone, the area of dispute as 
indica~ed by the proposals of the Parties and their no-drilling understand- 
ing, such features deserve major weight in arriving at a delimitation. It 
should be added that. i n  the present case, it is not these features alone that 
stand out - so also do the entire geographical setting and the coastal 
relationships of the Parties. We have here a case where the sea-bed fea- 
tures and the geographical setting support each other in leading to the 
same result. 

3.32 Lt can only be surmised that Malta has had to rely on an interpre- 
tation of natural prolongation as a purely "spatial" concept in order to 

' Lilq,ari Mei~iorial.  piiras. 6.45-6.5 1. Scc also para. 5.33.  bclow. 
Li-nan Coirnrr~r-Mri!iorid. para. 5.54. 

"Sec Lib!laii C'orrnrrr-Mi,r>rririol. paras. 5.70-5.75. Nor docs Libya agrcc thüt thc 
Iialy/Tunisia dcliiniiiition linc docs nui in the southcrn pari Follow ihc gcncral direction OC 
thc Rift Zone. Scc para. 149 of the M n l i r . ~ ~  Ci>unler-Mriiiorial. Map 13 facing page 130 or 
thc Lihi.aii Cùirnrrr-McniiirioI can be sccn to show othcrwisc. As 10 the Italy/Greecc 
dclimitation linc. para. 150 of thc Maliesr C'oirnler-Mcniorial is incomprehcnsiblc i f  thc map 
dcpicting thc couric or ihis linc round in ihc Anncx oldclimiiation agrecmenis. No. 51. to the 
Lih.i,an C'oidnirr-Mrnioriol is cxüniincd. How possibly could ihc Sicily-Maiia Escarpmeni 
havc becn dccnicd relcvani in thai ciisc? Thc linc oîdctiniitaiion gcncrally runs parallei Io 
this fcaturc as wcll as tu signilicani scii-bcd fcaiurcs on lhc casicrn sidc of the lonian Sea near 
Grcccc. In conirast. Mtilta proposcs ü linc ihat would cut across the Escarpment. Thcsc 
siiuaiions arc cntircly ditrcrent. Thcsc iwo dclimiiations can bc round on the bathymetric 
chart. M a r  I I  facing p. 76. 
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provide a basis for its contention that the phyçical features of the sea-bed 
and subsoil are irrelevant. As pointed out in Section A above, however, 
these arguments are neither in  harmony with the jurisprudence of the 
Court nor with Article 76 of the 1982 Convention as interpreted by the 
Court. 

3.33 The inevitable conclusion to be derived from a close analysis of 
Malta's legal approach to the present delimitation is that it has undergone 
considerable evolution since the Maltese Memorial. Natural prolongation 
and enlitlement to areas of continental shelf have been flatly stated to be 
purely "spatial" in content. Entitlement under Article 76 of the 1982 
Convention and delirnitation under Article 83 have been intermingled and 
confused by Malta, in spite of the clear language to the contrary in 
paragraph 10 of Article 76. By this rneans, the "spatial" or "distance" 
concept has been introduced in Malta's pleadings as a dominant factor in 
the process of delimitation of the continental shelf. Although these conten- 
tions fly in  the face of the 1982 Convention. they have served several 
purposes in Malta's pleadings: first, to thrust equidistance into the fore- 
front as the prirnary delimitation onty to be adjusted if necessary - but 
not here - by relevant circurnstances. which have been given a secondary, 
subordinate role; second. to push into the background the application of 
equitable principles to the relevant factors and circumstances of the pre- 
sent case in order to reach an equitable result by claiming for the equidis- 
tance method a primafacie equitable character and a primary role; and, 
third. to discard as irrelevant geographical factors and sea-bed and subsoil 
features, regardless of how pronounced they are, that present an insupera- 
ble obstacle to the Maltese claims represented by the Maltese equidistance 
line. 

3.34 The arguments in  the hlaltese Counter-Mernorial culminate in 
the asseriion ihak: "Equidistance is the method by which the priniary 
equitable delimitation is achieved'." To this is added: 

"The equitable nature of the primary boundary is then, so to speak, 
tested and. if  necessary, refined by reference to other relevant 
considerations. Such adjustment or abatement does not involve 
major re-ordering of the primary delimitation. still less a reappor- 
tionment - since no apportionment took place originally." 

In this manner, Malta tries not only 10 do away with potentially trouble- 
some factors of a geomorphological and geotogical nature but also to 
diminish to the point of' extinction any substantive role for the geographi- 
cal facts and other relevant circumstances. In  so doing, i t  abolishes the 
primacy of equitable principles in  the delimitation process. 

Malir.re Countrr-Mrniorial. plira. 340. 
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3.35 What this section has demonstrated is that Malta's conclusions 
as to the legal relevance of the physical factors is wrong as a matter of law. 
ln the next Chapter the primary role which Malta would ascribe to equi- 
distance will be examined i n  relation to the additional legal and factual 
contentions Malta employs to support equidistance as a kind of "primary 
delimitation" in this specific case. 



CHAPTER 4 

THE INAPPLICABlLITY OF EQUIDISTANCE 
IN THE PRESENT CASE 

4.01 Despite Malta's dogmatic adherence to equidistance, the Mal- 
tese Counter-Mernorial seems to hint at a slight softening of presentation. 
To the extent this indicates a hint of flexibility in Malta's approach to 
delirnitation, it is welcomed by Libya. Nevertheless, it remains true that. 
for Malta, equidistance is the method of delimitation warranted by law. 
The Maltese argument is maintained both as an abstract proposition of 
law' and as an assertion based on considerations claimed to be relevent in 
this casey. It will be appropriate to treat these two direrent facets of the 
Maltese argument separately, and then to turn to the new evidence of 
Malta's "flexibility". 

A. Maltais Thesis of the Primacy of the Equidistance Method 

4.02 The previous Chapter has demonstrated the manner in which the 
Maltese approach to delimitation is fundamentally mistaken. Contrary to 
Malta's assertions, the so-called "distance principle" does no1 in law con- 
stitute the "controtling element" for continental shelf delimitation either 
as an abstract notion or as applied in  the present case! Nor is there any 
juridical basis for Malta's contention that equidistance is established as a 
kind of "primary delimitation" which is prima facie equitable in  every 
case4. To sustain such a novel thesis one would have to accept equidistance 
not only as an obligatory method that has an apriori or privileged status, 
but also as equivalent to the basis of title - thereby confusingdelimiiation 
with entitlement; and one would have to disregard al1 the evidence that 
States are not in  fact prepared to concede to equidistance such a roles. 
What remains to be dealt with in this Chapter is to examine the other 
bases upon which Malta seeks to support its untenable thesis. 

1. Delimitation Agreements 

4.03 Examples of delimitation agreements entered into by third 
States have been deployed at considerable length in both of Maita's plcad- 
ings. These examples have been discussed by Malta under the heading 
"State practice", a term which will also be used in  the following 
paragraphs as a convenient short-hand terrn6. They have been used to 
support several diflerent contentions. With the submission of Counter- 

' Malte.~e Covnler-Mrnii~ria/.  Chapicr I I .  Scciion 2 and Chnpicr lx.  
* Ifid.. Chaptcrs X. X I  and XII.  

Ibid.. para. 156: sec piira. 3.04, übovc. 
' Ibid., paras. 164-166: scc pura. 3.1 1. nbovc. 

For a revicw of this cvidcncc scc thc Lihyon Meniorial. Chaplcr 7. and ihc Libyan Counrcr- 
Mernorial, Chüptcr 5 .  Scciion A. 
"Sec Libyan Counter-Menrurial, Tn. 7 ni  p. 104. 



36 CONTINENTAL SHELF [341 

Memorials, it is now possible to summarise the principal differences which 
divide the Parties on this issue and to reveal the misconceptions in Malta's 
argument as to both the legal relevance of State practice and the interpre- 
tations put on individual exarnples, as well as on the practice as a whole. 

4.04 Libya trusts that, with the filing of its own Counter-Mernorial, 
Malta's cornplaint that Libya has disregarded State practice has been laid 
to rest'. It must be noted. however, that Libya deerned it necessary to 
submit to the Court an Annex dealing with al1 the delimitation agreements 
of which il was aware because Malta's subjective selection of only a 
portion of these agreements in its Mernorial had created an unbalanced 
picture. It was necessary, therefore, to place Malta's contentions in their 
proper perspective and to demonstrate that the physical setting of the 
present case bears little resemblance to other examples of State practice. 
The fact that the complete picture is now before the Court means that 
there is no need for Libya to go into this material in extensive detail in this 
Reply. Libya is confident that the Court is in a position to draw its own 
conclusions from these agreements. As has already been noted, rnuch of 
the practice is of marginal legal relevance in any event'. 

4.05 The Maltese Counter-Memorial has introduced, however, sev- 
eral new examplcs of State practice. and has employed other examples 
previously referred to in a novel way. These new aspects are  conveniently 
dealt with in this Reply even though, in Libya's view, they d o  not add 
anything substantive to Malta's case. Before going into these details, it is 
first necessary to deai with the principal differences between the Parties as 
to the general relevancc of the ascertainable State practice relating to 
existing continental shelf delimitations. 

( a )  The Import of State Practice 
and i ts  Limits 

4.06 Malta's underlying contention regarding the overall import of 
State practice is best expressed by the following words found in the Mal- 
tese Memorial: 

"Both as a matter of logical necessity and the practice of States in 
delimitation it was recognised that island States and island depen- 
dencies were entitled to a median line delimitation whenever the 
situation was that of opposite States3". 

Basing itself on this premise, Malta has attempted to introduce a number 
of delimitation examples said to be "comparable" ta the Libya-Malta 
situation where the equidiçtance method was utilised. This Malta has done 
in order to create the impression that because equidistance was used in 
these exarnples, it must, apriori. be ernployed between Libya and Malta in 

' Scc Malte.~r l i~unti~r-Mt,ntoria/,  pürü. 64. 
'Sec Lihyan C'ounlt,r-Mritiorial, paras. 5.5  t-5.60. and para. 4.1 5, below. 
' Molrr.te Mrniorial. para. 154(c).  
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order to produce an equitable result. It is on this series of contentions that 
the Parties are fundamentally at  odds. As will be demonstrated in 
the following paragraphs, there are three principal defects in Malta's 
argument. 

4.07 Firsf. Malta's premise that island States and island dependencies 
have been "entitled to a rnedian line whenever the situation was that of 
opposite States" is wrong. There is no particular reason why a median line 
solution should be preferred in the case of delimitations involving island 
States or island dependencies. Moreover, S ta te  practice does not indicate 
any such result. It is clear that there is a large nurnber of delimitation 
agreements where isiand States and island dependencies have not been 
accorded a median line in the delimitation of their continental shelves. 
Examples rnay readily be found in the Annex of delimitation agreements 
furnished with the Libyan Counter-Memorial. Perhaps by inadvertence. 
examples disproving Malta's contention may also be found in the Maltese 
pleadings themselves, although For the most part Malta has tended to 
avoid discussing examples of Stale practice unfavourable to its case'. 

4.08 Using exarnples found in the Maltese pleadings, however, the 
fotlowing agreements may be advanced as  disproving Malta's thesis. In the 
delimitation between Australia aiid Indonesia, there can be no doubt that 
portions of Indonesia's territory (and Indonesia is classified as an "island 
State" by Malta) received significantly less than equidistance treatment'. 
This is particularly true with respect to the Tanimbar Islands and Timor. 
Equally true is the fact that the ltalian Islands of Pantelleria, Lampedusa, 
Linosa and Lampione were not accorded a median line delimitation in the 
Italy-Tunisia agreement. In this respect. even Malta's own conduct dis- 
proves its contentions. For Malta has revealed that during its negotiations 
with Italy over delimitation, Malta proposed that these same ltalian 
Islands should not receive equidistance treatment, but be accorded 
enclaves instead". Apparently Malta was prepared to take the small size of 
these ltalian Islands into account in this instance despite the fact that they 
lie "opposite" the Maltese Islands. Finally, it is quite clear that the Chan- 
nel Islands did not receive equidistance treatment in the Anglo-French 
Arbitration in spite of the fact that they lay "opposite" the French 
mainland. 

' 60th the Mallrsr Mrniorial and Counrer-Mrmoriol deali with agreements which incorpo- 
rated equidistancc lor a i  Icast part of the boundary. Orher examples not based on equidis- 
tance were largely ignorcd. 
* See Molre.re Mernorial. para. 187(c); Lihyan Coun~er-Mernorial. paras. 5.70-5.75, and the 
Annex o f  delimitation agrccrncnts. No. 24. 
'See Libyan Meniorial. paras. 9.56 and 9.59. See also ihe presentation of  Profcssor 
Arangio-Ruiz a i  ihe Oral Hcarings, Ilüly's Application for Permission to [ntervene (CR 
84/1, 25 Jan. 1984, p. 3 3 ) .  
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4.09 For the sake of brevity, other obvious examples where islands 

were not accorded strict equidistance in  continental shelf delimitations are 
listed below in  tabular form. Details regarding each of the agreements 
cited, and maps depicting the actual boundary lines, rnay be found in the 
Libyan Annex of delimitation agreements furnished with the Libyan 
Counter- Mernorial. 

The Nerherlands - Venezuela' 

The Dutch islands of Aruba, Bonaire and Curaçao did no: receive full 
equidistant treatment, but were accorded substantially less shelf area than 
equidistance would have provided. 

Iceland - Norway' 

The much smaller Norwegian island of Jan Mayen did not receive full 
equidistance treatrnent as against Iceland. 

France - Venezuela3 

The delimitation line falls significantly closer to the srnall Venezuelan 
Island of Aves than to the much larger French lsland of Martinique. 

Indonesia - Malaysia4 
The delimitation line in  the third segment appears to discount the 

Indonesian islands; the line falls noticeably closer to them than to main- 
land Sarawak. 

Kenya - Tanzania" 
The delimitation line follows a parallel of latitude in its seaward sector, 

thus ignoring the presence of Pemba Island. 

/ran - Saudi Arabia6 
The important Iranian Island of Kharg received reduced effect, and two 

smaller islands lying between the States were partially enclaved. 

Japan - Korea7 
The southern segment of the delimitation forms a joint development 

zone which lies significantly closer to Japan than to Korea. 

Bahrain - Saudi Arabia" 

In the northern sector, a joint development zone i s  provided for which 
appears to fall closer to Bahrain than Saudi Arabia. 

' See Libyan Counirr-Meniorial, Anncx of dclimitation agrccrncnis. No. 57. 
* Ibid., No. 70. 
' Ibid.. No. 67. 
" Ibid., No. 22. 
' Ibid., No. 46. 
" Ibid.. No. 17. 

Ibid., No. 35.  
* Ibid., No. 5 .  



REPLY OF LlBYA 

ltaly - Yugoslavia' 

At least three Yugoçlav and one Italian island were given reduced elTecl 
in  the delirnitation which essentiaily look place between two mainland 
coasts of approximatcly equal length. 

Colombio - Panama' 

Certain Colombian islands lying in the Caribbean did not receive equi- 
distance treatment. 

Abu Dhabi - Qatni' 

ORshore islands belonging to Abu Dhabi appear to have been encloved, 
at least partially. 

4.10 The second major defect that taints Malta's use of State practice 
is the assumption that a method of delimitation. because i t  has been used 
in  particular delimitation situations between other States, must of neces- 
sity be employed as between Libya and Malta at 1east as an a priori or 
"primary" delirnitation'. Such an argument is a non sequitur. I t  ignores 
the importance and the individuality of the facts and relevant circum- 
stances of each particular case. As the Libyan Counler-Mernorial made 
clear, existing delirnitation agreements rarely indicate the fu l l  range of 
considerations that may have been taken intoaccount by States involved in  
negotiaiing a continental shelî boundary'. I I  is dangerous. therefore. io 
state categorically whether or not a particular characteristic played a role 
in  the ultimate delimitation. 

4.1 1 The Maltese Counter-Memorial asserts. for exarn~le. that "State 
practice does not take account. with but one exception. of trenches. 
traughç, channels, depressions and ather îeatures . . ."'. How does Malla . 
know? Certainly the Australia-lndonesia agreement did iake account of 
geomorphology, as did the agreement between Saudi Arabia and the 
Sudan7. Geomorphology may also have played a role in the Italy-Tunisia 
agreement as Counsel for Malta has explained? And there is some evi- 
dence tosuggest that sea-bed features may also have influenced the Japan- 

'Scc Libyan Counrer-Menroria/, Anncx of dclirniiaiion ügrccmcnts. No. 14. 
* Ibid.. NO. 48. 
' Ibid.. N o .  19. 
' See Maltese Mrniorial. para. 195. 
' See generally Libyan Ciiirntrr-Mcntnriul. Anncx ~Tdclirniiation agrccmcnis. p. 2. para. 8; 
and sec in pariicutar ihc commcnts or ihc Dcputy Lcgal Adviscr of thc Uniicd Stuics 
Depürtmcni a f  Staic whcrc hc noicd ihai "spccilic iradcofTs"could bc involvcd in ncgoiiaiing 
ihosc agrcemcnis: Anncx of dclirniiation ügrccmcnis. No. 23. 
' Molrese Coufifer-Meiiiorid pira. 144 (Tooinotc dclctcd). Scc. in ihis respect. para. 3.30. 
above. 
'See Libyan Counier-Meniorial. Anncx or dclimiiaiion agrccrncnts. Nos. 24 and 37. 
5 e e  Libyan Meniorial. para. 9.52. 
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Korea and France-Spain delimitations as well'. The exlent to which indi- 
vidual features figured in each example, however. is a question that must 
be left to conjccturc. I f  reference is made to the rnaps included in the 
Annex of delimitation agreements, it may be noted that. for the most part. 
there were no features similar to the Rift Zone which represented funda- 
mental discontinuities i n  the areas of continental shelf to be delimited and 
which would have assisted in pointing to an appropriate delimitation. 

4.12 I t  is particularly revealing that the Maltese Counler-Mernorial 
attempts to construct an argument based upon State praclice which aims 
ai  diminishing the importance of the lengths and configurations of the 
coasts relevant to the delimitation?. Once agüin, Libya would ask on what 
basjs Mülia claims io know how individual Slüies arrived at delimitation 
agreements and how coastal configurations influenced the end result. I f  
size and coastal length are  without relevance, why is it that small islands 
with correspondingly short coastlines have been enclaved or given reduced 
e f i c t  or even ignored in numerous instances where they face larger land- 
masses ( a s  in the examples portrayed on Maps 3 and 5)3, while in other 
cases islands have received an equidistance boundary where they faced 
islands of similar size (as  in the examples porlrayed on Maps 4 and 6)'? 

4.13 Riither than drawing hard and fast conclusions from what 
amount to a large numbcr of very diverse agreements, Libya believes ihal 
State practice. when viewed as a whole, supports the view that each case of 
delimitation is a function of  the particular facts of that case and that, 
consequcntly. cach case is different and must be approached in the light of 
its own characteristics and no1 with any preconceived or a priori notion of 
what constitutes an equitable result", A factor of importance in one exam- 
ple may noi be present in another. As a result, State practice does not 
suggest that the equidistance method possesses a privileged position above 
al1 others that is responsive to al1 different factual situations. Rather, 
examples of State practice present a wide spectrum of factual situations 
and a correspondingly wide divcrsity of methods utilised and solutions 
reached. 

4.14 Malta's attempt to extract rules of delimitation from State prac- 
tice underlies the rhird major defect in its approach to this practice. In an 

' Lihnan C'orrnii~r-hfn>roria/. paras. 5.89 and 5.93. 
' 6folie ,~e Ciiirtrirr-Mi,titnria/. paras. 252-257. 
;'Sec. for cxamplc. thc Iceland-Norway agrccmcni whcrc thc largcr islünd of lcetand 
rcccivcd a largcr :~rca or s h ~ i r  than Jan Miiycn. Scc also ihc ioltowjng cxarnplcs: Indoncsia- 
Ausirüliü: Indoncsia-M;iIay?;ia: Vcnczucla-Thc Ncrhcrlünds: Tunisiü-ltaly; Iran-Saudi Ara- 
bia; and ihc An~l»Fr'rrrirh Arhiiraiion. 
'Scc. Cor cxrimplc. ihc agrccmcnis bciwccn France and Mauritius. New Zcalrind and the 
Uniicd Siaica. Cuba and H:iiii and /\uslralia and Francc. 
'Ccriainly ihc 1-ibya-Malia sciiing prcacnis a Paciual mairix which is fike no oihcr and 
which musi bc üpproiichcd in thc contexi of its own pcculiür chüractcrisiics. 
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eRort to show that State practice accords the equidistance method a 
privileged status. the Maltese pleadings have misconceived the legal rele- 
vance of such practice to the actual delimitation between Libya and 
Malta. For what Malta fails toacknowtedge is that the situation regarding 
State practice today is no ditïerent than it was in either 1969 or 1982 - 
the two previous occasions when the Court had occasion to comment on ils 
legal relevance. As was fully discussed in the Libyan Counter-Mernorial'. 
State practice in the area ofcontinental shelfdelimitation does not amount 
to a "settled practice" as to any particular method. It neither demonstrates 
that States have felt themselves legally compelled to use a particular 
method of delimitation nor points to the fact that any one method has an a 
priori or privileged siaius. 

4.15 The irony now presented by the Maltese Counter-Memorial is 
that Malta itself has acknowledged the limited value of recourse to State 
practice. In paragraph 145, the Maltese Counter-Mernorial takes pains to 
downplay the significance of the fact that Australia and lndonesia took 
account of geomorphological features in  arriving at their continental shelf 
boundary. Malta cites with approval an observation made by Judge ad hoc 
Jiménez de Aréchaga in his Separate Opinion to the TunisialLibyo Judg- 
ment, and States that "the fact that in  one case or another States may 
decide to fix boundaries of their continental shelves at a trench or depres- 
sion may not be interpreted as being significant unless there was a legal 
obligation for them to proceed in  this wayY". In Libya's view. the same 
mus1 be, and indeed has been. said about the significance of the use of the 
equidistance rnethod". Absent a legal obligation for States to apply equi- 
distance (and there is no such obligation), examples of State practice 
where equidistance has been employed prove nothing to support the Mal- 
tese t hesis. 

4.16 The practice of States in the Mediterranean provides first-hand 
evidence of the potential dangers in drawing general conclusions from 
individual delimitation agreements. The Maltese pleadings have argued 
that this practice attests to the "normality and prominence of the equidis- 
tance method'" and "provides significant indicators as to the proper basis 
of an equitable solution in the present proceedingçl". As has been noted 

Libyan Counrrr-Meniorial, paras. 5.54-5.60. 
Mri/iesr C'r>unier-Mrniririal. para. 145. As cxplaincd in Bnciw ni.ii.. 1.. Principfes of Public 

Inturnaiicinril Law. Clurcndon Prcsx. Oxîord. 1979. p. 5. citing BHII~KI.Y.  The Law r i j  
Nurions. 6th cd.: "Whiit i s  soughl Tor is ü gcncrül recognition umong Siatcs of 3 ccriain 
practicc as obligiiiory". Thcrc is no such gcncrul rccognition ümong States that application or 
equidistancc. cvcn as :i "prirnnry dclimitaiion". is vicwcd n i  al1 as bcing obligütory. 
" Sec. Cor cxarnplc. North Sra Ciintinental Shulf: Judgmeni. I.C.J. Heporrs 1969. 
pp. 44-45, para. 78. 
' Molfe.fr Mernorial, para. 198. 
' Ibid., para. 200. Scc ulsa thc Malre.~e Ciiuntur-Menroria1. pari. 302. 
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during the course of these proceedings, ltaly is a party to each of the 
delimitation agreements concluded thus far in  the Mediterranean'. Under 
the Maltese thesis, one would expect Italy to approach delimitation in the 
Central Mediterranean also on the basis of equidistance. But Italy's posi- 
tion appears to be quite different, as the proceedings devoted to Italy's 
Application for Permission to Intervene have brought out. Indeed, Counsel 
for ltaly stressed that, although l taly had made use of equidistance for 
certain parts of delimitations to which it is a party. equidistance "is not an 
obligatory method for the delimitation of areas of continental shelfL". 

4.17 It appears that Malta. too, may now be corning around to this 
view of State practice inasmuch as Counsel for Malta stressed that: 

"The considerations which lead to a particular conclusion in one 
case do not necessarily lead to the same conclusion in  another, even 
in a neighhouring or possibly overlapping areaf." 

Thus al1 that existing delimitation agreements show is that boundaries 
based on equidistance have been used in  the past in particular situations 
where they were equitable or regarded as such by the respective States for 
reasons valid in those situations. These agreements also show that many 
other methods have been used as well, each presumably tailored to the 
individual situations at hand. 

( b )  New Interpretations by Matta of Particular 
Delimitation Examples 

4.18 The selective use of State practice which appeared in  the Maltese 
Mernorial has been continued in its Counter-Mernorial where individual 
examples are intraduced iosupport three new lines of argument endorsing 
equidistance. First, four cases are cited for the proposition that equidis- 
tance - without regard to the requirement of proportionality - had been 
used in what Malta terms "comparable geographical circumstances4". 
Second, the Maltese Counter-Mernorial introduces a category of exam- 
ples involving what it terms "peninsular States" which are apparently 
designed to show the rejection of any reliance on the ratio of coastal 
lengths in  arriving ai boundary linesS. Third, five examples are advanced 

'Scc Libyan Counier-Mriiiorial, paras. 5.76-5.87. Sec also thc slatemeni by Profcssor 
Virally duririg thc Oral Hciirings on Italy's Application for Permission to Intervenc. (CR 
8413. 26 Jan. 1984. p. 48) .  Ii is also of inicrcst io  noic ihat ltaly was a signatory of U.N. 
Dac. NG 7 1 2 .  Inîorm:il Suggcstions Rclliiing io Paragraphs 1.2 and 3 of Articles 74 and 84. 
I C N T .  during thc Third ConCcrcncc on thc Law or ihc Sca. 
'Statemcni wadc by Proîcssor Virally during thc Oral Heirings on Iialy's Application for 
Pcrmission IO Intcrvcnc. (CR 8413, 26 Jan. 1984, p. 49. English translation). 
"iatcmcni madc by Mr. Laulcrpÿcht during thc Oral Hcarings on Iialy's Application for 
Permission io Intcrvcnc, (CR 8416. 30 Jan. 1984. p. 16). 
Malrcsr COunirr-M~.ni(~riaI.  pari .  253. 
' 1bid.. paras. 255-256. 



which are designed to show that "significant sectors" of a delimitation line 
may be generated by one or two control points'. 

4.19 As for Malia'sfirst category of Sta te  practice. the propositions 
for which the examples are advanced are so totally devoid of any reasoned 
analysis that it is very difficult for Libya to comment. Malta has presented 
four maps depicting the following delimitation agreements: Denmark- 
Norway; Bahrain-Iran; Norway-United Kingdom; and India-Indonesia. 
Also appearing on each of these maps is a second line labelled "hypotheti- 
cal proportionality line". 

4.20 11 is said that the "hypothetical" lines have been constructed "on 
the basis of proportionality as propounded by Ljbya'". But Libya has never 
advanced proportionality as a rnethod or line of delimitation. I f  reference 
is made either to the background of the dispute or to Libya's discussion of 
proportionality i n  these pleadings, it is impossible to see how the Libyan 
position could possibly forrn the basis upon which Malta has arrived a t  
these lines. Presumably, they have been drawn on the basis of some pro- 
portion calculated by Malta. Presumably also, Malta has ernployed 
coastal lengths toarrive a t  ils proportions. But nowhere iç ir explained how 
this was done. 11 is not indicated, for example, which coasts Malta consid- 
ered relevant to any of the delimitations portrayed and what coastal ratios 
Malta came up with. It seems likely. however, that Malta is not taking, as 
the basis for its calculations. the coasts that are  actually relevant to the 
particular area to be delimited. Absent any reasoned analysis to make 
these examples intelligible. only brief comments need be made a t  this 
stage. 

Denmork (Faroes) - Norway ( M a p  No. 2.  p. 1 133)  

4.21 The use of the median line in this situation bears no analogy to 
the present case. The relevant Danish and Norweeian coasts involved are 
of aiproximately equal length. The length of the b;oundary is restricted by 
the adjoining U.K.-Norway boundary, so that there is no possibility of the 
"fan-like" spread to the equidistance Iine as in the case of Malta. It should 
finally be noted that the Faroes müy be regarded as "opposite" to only a 
very short stretch of Norwegian coast", quite unlike thar of Libya. 

' Ma1re.w Cr~untrr-Mi~niorial,  paras. 214-278. 
Ibid.. para. 253.  

'' Rcicrcnccs in ihc pircnthcscs 10 this dclimitation agrccmcnt, as well as io those thai follow, 
arc to thc Mol f r .~e  Ci~nrur-Menioriol. 
'See Libyan C'ounirr-Mrniorial. Anncx OC dclirniiation agreements, No. 62. And for 
dctüilcd commcnt on ihis agrccmcni. scc Libyan C'ounter-Mrniorioi. paras. 5.65-5.66. 
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Bahrain - Iran (Map No. 3. p. 1 14) 

4.22 The same comment may be made here. Given the broad equality 
of the coasts on opposite sides of the Gulf, the rnedian line is the obvious, 
and equitable. solution. The length of lranian coast deerned "opposite" to 
Bahrain is in  fact very limited. 

Norway - United Kingdom (Map No. 4, p. 1 15) 

4.23 The Maltese Counter-Memorial mistakenly construes this exarn- 
ple as a delimitation between Norway and the Shetland Islands. In fact, 
the delimitation is between Norway and Great Britain so that the delirni- 
tation cannot be interpreted as being solely one employing a median line 
which divides the shelves of Norway and the Shetland Islands per se. The 
shelf area attaches Io the British Isles as a whole, and not to the Shetland 
Islands. Of course. the coasis of Scoiland and northern England are also 
relevant to the delimitation and face a length of Norwegian coast which is 
comparable. 

lndia - Indonesia ( Map NO. 5 .  P. 1 16) 

4.24 This is a modified median line between two very short coasts. 
including on the one side the Nicobar Islands belonging to India and on the 
other a group of several smaller islands - including Rondo Island - 
belonging to Indonesia. This situation is not analogous to that of Libya- 
Malta'. 

4.25 Thus, not one of these examples is simitar to the situation now 
before the Court. ln addition, the construction of "proportionality" lines, 
being unsupported by any explanation enabling the examples to be under- 
stood, is meaningless. What Malta has actually demonstrated is an unwill- 
ingness to appreciate and grapple with the factual setting of each example 
that has been put forward. As in the present case, soalso in its hypothetical 
constructs, Malta has failed to identify which coasts are genuinely rele- 
vant to the delimitation. 

4.26 I n  the second category of examples referred to in  the Maltese 
Counter-Memorial the notion of so-called "peninsular States" is intro- 
duced. Five examples are put forward but, here again, it is unclear pre- 
cisely what these examples are designed to show. As the maps themselves 
demonstrate, none of these new examples is at al1 comparable to the 
Libya-Malta setting. Accordingly. although a brief comment on each 
example is offered below. Libya respectfully refers the Court to the Annex 
of delimitation agreements which accompanied Libya's Counter-Memo- 
rial where a f~ l l e r  treatment of these examples. together with a map of 
each, may be found. 

'Sec Libyan Counrer-Meniorial, Anncx of delimitaiion agrecmenis, No. 41. Scc also 
Mop 7. facing p. 44. bclow. 
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Denmark - Norwaj~ (Map No. 6 ,  p. 118) 

4.27 This is a median line between two broadly equal and similar 
coasts': the coasts are initially opposite (in the Skagerrak) and then 
assume a lateral relationship (facing the North Sea).  The rnedian line in 
fact respects the broadly equal ratio of the two coasts. 

Iran - Qatar (Map No. 7 ,  p. 119) 

4.28 As indicated above. this rnedian line boundary lies between two 
broadly equal, and sirnilar. coasts in  a very shallow area. 

United Kingdom - Denmark ( Map No. 8, p. 120) 

4.29 This is a very short line (only about 1 1 nautical miles long) and is 
also restricted by other boundaries running up the North Sea and lying 
between broadly equal coasts'. The Danish coast has to be seen, not in 
isolation, but as a sector of the coast which stretches from the Nether- 
lands, to the Federal Republic of Gerrnany, to Denmark and to Norway: 
and al1 of the coasl is opposite the United Kingdom. The North Sea is 
typically an area where, save for the special problem of the German 
concave coast. a median line will effect a roughly proportionate allocation 
of shelf areas in the ratio of coastal lengihs. As such, there is little similar- 
ity to the Libya-Malta situation. 

Iran - Oman (Map No. 9, p. 121) 

4.30 Like the Bahrain/lran and Qatar/Iran boundaries. this is simply 
one segment of a long. averall boundary between opposite coaçts that are 
roughly comparable in Icngth, i f  not entirety equal", in an area where there 
is no significank sea-bed relief. 

Australia - Papua New Guinea ( Map No. 10, p. 1 22) 

4.31 The comment in  the Maltese Counter-Memorial is that "Cape 
Yorke Peninsula and its off-lying islands have been given normal weight- 
ing". As the map itself shows. the Torres Strait is narrow, and the Cape 
Yorke Peninsula is enormous. In essence, the delimitation line falls 
between two stretches of coast which are roughly equal in length. Thus. it 
is impossible to discern the analogy with the Libya-Matta situation. 

4.32 The purpose of the first two categories of State practice referred 
to in  the Maltese Counter-Mernorial appears to be twofold: first, to 
demonstrate the adoption of median line delimitations in State practice, 
and, second, to prove the irrelevance of coastal configurations and the ratio 
of coastal lengths. What the review actually achieves is precisely the 
opposite. It simply demonstrates the rather obvious fact. noted repeatedly 

Libyon Cuunrrr-MunioNal. Anncx or dclimitation ügrccmcnts. No. 12. 
' Ibid., No 13. 
"Ibid., No. 40. 
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in the Libyan pleüdings. that with broadly equal. opposite coasts, and 
absent any other distinct features or circumstances, the median line will 
normally afford an acceptable solution because it will. in practice, effect a 
delimitation of shelf areas in  proportion to the length of the relevant 
coasts. The problem in the present case arises for two reasons which are 
peculiar to this case and which have no counierpart in the examples used 
by Malta. The First reason is the existence of a fundarnental discontinuity 
between the two shelf areas - the Rift Zone - and the second reason is 
the glaring disparity in the coastal lengths of Libya and Malta. ln other 
words, the essential justification for the median line solution in the illustra- 
tions of State practice used by Malta is not present in the Libya-Malta 
situation: there is sirnply no analogy. 

4.33 As noted above, there is a rhird use io which State practice is put 
in the Maltese Counter-Mernorial'. This is to show that a limited number 
of basepoints can "generate" a long segment of a delimitation line and, 
thus. a large area of shelf. Five examples are given; yet, as a close examina- 
lion of them reveals, they do not offer any similarities to the present case. 
In the analysis of these boundaries Malta confuses the basepoints which 
are used for the construction of a line (such as an equidistance line) with 
the relevant coasts from which the land territory extends into and under 
the sea. and which generate the coastal State's entitlement to continental 
shelf. 

4.34 The first example - the delimitation between Norway and the 
United Kingdom - illustrates how the tipof the Shetland Islands controls 
the construction of the northern portion of the line. It fails to indicate. 
however, which points were innuential on the Norwegian coast. Malta has 
sirnply decided not to draw in the corresponding lines. Libya suspects that 
perhaps only one point on Norway's coast would have controlled the 
northern sector of ihe line, too. Al1 this shows. therefore, is that single 
points on each side acted as basepoints for the construction of the bound- 
ary. This does not mean, however. that there was a disproportion between 
the lengths of the relevant coasts involved as there is in the present case 
between the length of relevant Libyan coast and that of Malta. 

4.35 The maps showing control points for the Bahrain-Iran. Den- 
mark-United Kingdorn and India-lndonesia agreements are equally 
meaningless. I n  the first twocases. again, a single point controls the line on 
each coast. This only illustrates how a limited stretch of coast of each State 
can properly be identified as being pertinent to the delimitation. The 
significant fact is that the coasts involved were roughly equal in length and 
there were no fundamental discontinuities between clearly distinguishable 
shelf areas on each side. As for the example of the delimitation between 

'Sec Maltese C'uirnrrr-Meriiorial. paras. 275-278 and thc maps on pp. 135-139, therein. 
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lndia and Indonesia, the Maltese map demonstrates that the coastal 
lengths or coastal fronts on the Nicobar Islands, on the one hand, and on 
Indonesia (or between the two small islands lying just offshore), on the 
other, were approximately equal. Map 7 illustrates this example and 
shows the rnanner in which the examples chosen by Malta bear little 
similarity to the Libya-Malta situation. Absent any other compelling 
circumstances in the India-lndonesia example, one would expect an equi- 
distance line to be drawn between such comparable coasts. 

4.36 All the examples illustrate the same fundamental error. The 
error lies in assuming that it is the basepoints as such which "generate" a 
shelf area. The truth is that the shelf is a prolongation or extension from 
the coast of the landmass or land territory (not of one or more basepoints) 
into and under the sea, and the area of shelf attaching to a coastal State is 
an extension of the landmass of that State, normally measured and repre- 
sented by its coastal length. What determines the appropriate method of 
delimitation is the relationship of the two landmasses and the two coasts, 
viewed in thecontext of al1 the relevant circumstances. It may well be that 
the relationship is such that the appropriate method is not equidistance - 
as in the situations before the Court in  its 1969 and 1982 Judgments - in 
which case the basepoints become totally irrelevant, since application of 
the appropriate method will not depend upon them. Even where equidis- 
tance, in one form or another, strict or rnodified, is an appropriate method, 
the shelf area is "generated" by the respective landmasses and coasts, and 
how many basepoints are used to construct the boundary line which prop- 
erly reflects the relationship between the IWO coasts is often purely fortui- 
tous, depending on the configuration of the coasts in question. The sectorç 
actually shown by Malta show the use of fwo (Norway/U.K.), one 
(Bahrain/iran), one (U.K./Denmark), five (Spain/ltaly)' and five 
( India/lndonesia) basepoints. But what does this prove? I t  proves nothing 
more than, given that the relationship of the two landmasses and the 
relevant lengths of the two coasts justified the use of the equidistance 
method, the particular delimi tation line was arrived at by the use of one or 
more basepoints on each side, Yet to assert that it is the basepoints which 
"generate" the shelf, and that somehow equidistance can alone reflect the 
relevant coasts, is simply incorrect. 

4.37 In summary, what is significant about the Maltese use of State 
practice is its inability to find any example really comparable to the Libya- 
Malta setting. This emphasises the importance of the point made by 
Libya, namely, that the appropriateness of any method of delimitation 
depends on the particular facts of each case and that there is no basis for a 
clairn that any method has a privileged, let alone obligatory, character. 
' Fout bastpoinis on Minorca; fivc on Sardinia. 
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2. Other Considerations Advanced by Malta 

4.38 The remaining arguments raised by Malta to support equidis- 
tance as a legal principle center around four main contentions alseady 
discussed in considerable detail in  the the Maltese Memorial: (i)  the 
alleged "general toleration" of the equidistance method by the interna- 
tional community: (ii) the need for finality and stability in  the use of 
delimitation methods; (iii) the alleged support for Malta's position in the 
jurisprudence; and (iv) the principle of the equality of States. Since the 
Maltese Counter-Memorial has only mentioned these aspects in most 
sumrnary fashion without adding any substantive argument, comment 
here can be brief'. 

4.39 in Chapter I X  of its Counter-Memorial, Malta relies on the so- 
called "general toleration" of the international community in  support of 
the assertion that equidistance is the equitable solution, sanctioned by 
State practice and "analogous consideraîions", referring to the Anglo- 
Norwegian Fisheries case where the Court had used this argument with 
respect to the Norwegian straight baselines system? Apart from the fact 
that there is not the slightest evidence of such a "general toleration" or 
acquiescence in Malta's claim for equidistance boundaries around its 
Coast, the best evidence against such a "general toleration" can be found in 
the proceedings of the  hir rd conference on the Law of the Sea. As pointed 
out in  detail in the Libyan Counter-Mernorial", the proceedings of this 
Conference and the final version of Article 83 of the 1982 Convention on 
the Law of the Sea demonstrated the absence of any consensus on the 
acceptance or "toleration" of equidistance as the primary or preferred 
method for continental shelf delimitation. I t  is a travesty of the history of 
the Conference, and a misrepresentation of the general opinion of the 
international community, to pretend that there exists general support 
amongst States for the idea that equidistance has a special, preferred 
status and is accepted as being generally synonymous with an equitable 
result4. 

4.40 Malta then argues that because quite a number of existing delirn- 
itation agreements - some of them allegedly in situations "comparable to 
that of Malta and Libya" - have made use of the equidistance rnethod, it 
would create an "atmasphere of uncertainty" if  the Court were to sanction 

' See. for examplc, Chripicr IX oCthc Maltrsr Counfer-Mernorial. For a deiailed rebuttal or 
these contentions initially iniroduccd in thc Malirsr Memorial. scc gcnerally the Libyon 
Counter-Muniorial, Chiiptcrs 3 ,  4 ( B )  and 5. 
'The citalion to Ihc Angln-Norwegiun fisherius cise in support of ihis proposition, a i  p. 146 
of the M a l r e , ~  Counier-Murnorial, i s  olTcrcd without îurther cxplanation. and wisely sa since 
it had absoluicly noihing to do with continental shclfdelimitaiion or with the status af the 
equidistance mcihod. 

Libyan Counirr-Mrn~orial.  paras. 5.29-5.33. 
'See Libyan Memorial, Chaptcr 7. and Libyon C'ounter-Mernorial, Chapler 5 .  
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a different method in this case'. This argument also merits only the briefest 
response. Firsr, Malta has been unable to disclose any existing delimita- 
tions which are in situations truly comparable to that of Libya and Malta. 
Second, the whole trend of the Court's Judgments in 1969 and 1982. and 
the Court of Arbitration's Award in 1977, has been to stress the specific 
characteristics of each particular situation, and to base the appropriate- 
ness of a method of delimitation on those specific characteristics. And. 
third, there is no evidence that States rely on the expectation that the 
Court would, in principle, endorse the equidistance method as  the pre- 
ferred method most likely to yield an equitable result. Indeed. given the 
widespread opposition to even mentioning equidistance in Article 83 of the 
1982 Convention, it is inconceivable that States would have agreed to the 
final wording of that Article had they expected the Court to endorse the 
general applicability of the equidistance method. 

4.41 I t  remains part of the Maltese legal argument that the jurispru- 
dence in rnatters of continental shelf delimitation, namely the two Judg- 
ments of the Court in 1969 and 1982, and the Award of the Court of 
Arbitration in 1977, does not controvert Malta's thesis of the preferred 
status of equidistance as the most appropriate rnethod apt to produce an 
equitable result'. Clearly. Libya does not share this view of the import of 
those decisions". In neither of its Judgments did this Court adopt equidis- 
tance, and it expressly denied to cquidistance any obligatory or preferred 
status as a method which has to be tried as a "first step" in delimitation'. 

4.42 It is, of course, true thaî i n  the AngleFrench Arbitration the 
Court of Arbitration adopted for parts of the boundary a method based on 
equidistance. However, in that case both States were parties to the 1958 
Convention" and their mainland coasts were broadly equal in length with 
no fundamental discontinuities of the sea-bed or subsoil lying betweenfi. 
Moreover, i n  relation to the two groups of islands which created the real 
difiiculties in the delimitation - the Channel Islands and the Scilly lsles 
- the Court of Arbitration used a 12-mile enclave and "half-effect". So 
even this decision lends no support io the Maltese thesis, 

' Molrrsv CI>unlrr-Mi~niorial, paras. 299-300. 
Ihid.. paris. I b4-171. 

.' For ihc Libyiin analysix oîthosc dccisions scc thc 1,ibyon Mrniorial. paras. 6.1 1.6.20.6.23, 
6.56-6.59 and thc Lihr.riii C'oirtrfi~r-Ml*~rtorial. piiras. 5.03-5.09. 
' Scc Norrh Sr~a  Ci)nrin~irfal Shrlj; Judgr~trnt, 1 . ï . J .  Hrporrs 1969. pp. 35-36. parüs. 55-56; 
C'onrinrnial ShrlJ' (Tirtri.ria/Lihj~on Aruh Jarriahirij,a). Judgnirnr. I.C.J. Reporrs 1982. 
pp. 78-79. parus. 109-1 10. 
"Although. i i  musi bc addcd. ihc Court round ihiit. by rcison of ihc French reservation, 
Ariicic 6 did not :ipply to ihc Chnnncl Islands scctor. 
' Thc Couri or Arbiiraiion wcnt ou1 of its wny io sircss ihc ovcrall cquality of ihc mainland 
Frcnch and Briiish colisrs, mcniioning \bis cqualiiy nolcss \han four timcs in ihe space of six 
paragrnphs in ils Awürd: Angl ( rFr~nrh  Arhirrorion. Beci.cion of 30 Jonc 1977 (Cmnd. 
7438). pp. 93-95, paras. 196-201. 



50 CONTINENTAL SHELF [481 

4.43 The Maltese Counter-Memorial in fact concedes that "at first 
sight" the reasoning of the 1982 Judgment appears contrary to Malta's 
thesis'. But then t al ta attempts to diitinguish the 1982 Judgrnent on two 
grounds. The first is that the court  was no1 dealing with opposite coasts. 
Yet the Court noted expressly that. in  the second sector, the relationship 
between the Tunisian and Libyan coasts was largely transformed "from 
that of adjacent States to thar of opposite States"". The second is that the 
Court's Judgment was specific to the facts of that case. But of course! It is 
precisely Libya's position that the rnethod which is appropriate must be 
determined on the facts of each case, and it is Malta which seeks to confer 
on equidistance some general. abstract virtue as a method appropriate in  
al1 cases of opposite coasts. Thus. neither of the alleged grounds for 
distinction in fact serves to support Malta's atternpt to construe the 1982 
Judgment as a decision in favour of Malta's thesis. 

4.44 The Maltese Counter-Memorial also seeks to prove, by reference 
to the 1982 Judgment", that in practice Courts do use equidistance as a 
starting-point, whatever they might Say. The argument is that otherwise 
the Courts could not decide whether or not equidistance produced an 
inequitable resuli without first trying that method. But this is pure specu- 
lation and does not address the real issue. In any event, a Court's prelimi- 
nary essay, perhaps involving a whole series of possible methods, does not 
involve giving to any one of those methods a preferred or special status. As 
the Court has said, it is the coasts that provide the starting point', not the 
method, so that whichever method is used in the initial, tentative essay by 
a Court, it is still the result of the Court's evaluation of the coasts and 
other relevant factors. and not the result of that method having some 
cpecial status. 

4.45 In the light of these contentions, it comes as something of a 
surprise to find the Maltese Counter-Mernorial conceding that there has 
been a "toning down of equidistance" over the past 15 years" Malta 
argues that this "toning down of equidistance" does not mean that use of 
the equidistance method always produces an inequitable result. Of course 
this is true, and Libya is well aware that in certain circumstances an 
equitable solution can be achieved by use of either strict or modified 
equidistance just as under other circumstances different methods are 

' Malresr Counter-Meniorial, pÿra. 170. 
* Conrinenfal Shelj  (Tunisia/Libyan Arab Jamahiriya). Judgm~nt.  I.C.J. Reports 1982. 
p. 88. para. 126. In addition, it müy bc notcd thal the Court look account of both lengths of 
Tunisia's coast for purposcs or applying thc proportionality test. 
" M o l t ~ s e  Covnte~-Meniorial. para. 170. I t  may be noted thai the references really relied on 
by Malta in pari. 17 1 arc to  scpiratc or disscnting opinions. 
' Continental Sheif (Tunisia/Lihyan Arab JamahiriynJ . Judgmeni. I .C.J. Reports 1982. 
p. 61. para. 74. 
" Mufre.re Counfrr-rCit.nrririaf, paras. 163- 164. 
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called for. But this hardly supports the Maltese contention that equidis- 
tance must be used as a first step - as a kind of "primary delimitation" 
which is presumed to be equitable until proven otherwise. The jurispru- 
dence upon which Malta has sought to rely suggests precisely the opposite 
approach whereby no single method may be said to possess an a priori 
validity. As the Maltese Counter-Memorial adrnits, "equidistance cannot 
always be regarded as equitable'". 

4.46 The final argument 10 which Malta has resorted rests upon the 
principle of the equality of States. The Maltese Counter-Memorial spared 
no effort in  pressing its clairns on this point, going so far as to accuse Libya 
of misunderstanding "the fundamental principle of the sovereign equality 
of States2". 

4.47 Libya's views on the principle of equality of States and the appli- 
cability of this principle to rnatters of continental shelf delimitation were 
fully discussed in  the Libyan Counter- Memoriai and need not be amplified 
heref However, it rnay be pertinent to recall that the issue of the equality 
of States was raised by one of the parties to a previous case involving 
continental shelf delimitation - the Anglo-French Arbitrarion. As a 
result, the Court of Arbitration had occasion to comment on this principle 
and its relation to questions of delimitation. I n  language which is crystal 
clear in its import and which disposes of the Maltese contention, that 
Court stated: 

"In the opinion of the Court, the doctrine of the equality of 
States . . . cannol be considered as constituting such an equitable 
ground. The doctrine of the equality of States, applied generally to 
the delimitation of the continental shelf, would have vast implica- 
tions for the division of the continental shelf among the States of 
the world. implications which have been rejected by a majority of 
States and which would involve, on a huge scale, that refashioning 
of geography repudiated in the North Sea Coritinerifal Shelfcases. 
Any ground of equity, the Court considers, is rather to be looked 
for in the particular circun~stances of the present case and in the 
particular equality of the two States in their geographical relation 
to the continental shelf of the Channel'." 

4.48 The conclusion that may he drawn from an examination of al1 the 
legal grounds which Malta puts forward to support its daim for equidis- 
tance as the method required by law is that this claim is without substance. 
Neither State practice, nor the record of the Third Conference on the Law 

' Malrrsr Counter-M~nioria/.  para. 164. 
Ibid.. para. 13. By allcgcdly disregarding ihis principlc, Libya is alsosaid io be refashianing 

geography; ibid.. para. 328. 
:' Libyan Corinter-Mrnioriol, paras. 4.02-4.08. 
' Anglo-French Arbitraiion. Deci.rion of JtI Junr 1977 (Cmnd. 7438). p. 93, para. 195. 
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of the Sea, nor the judicial precedents. nor the concepts of "finality" and 
"general toleration", nor the principle of equality of States afïord any 
support for the Maltese thesis. I t  is necessary, therefore, tu turn to Malta's 
use of the "facts" of the present case in order to show that they do not give 
any support to Malta's thesis either. 

B. The Maltese Argument to Justify Equidistance Based 
upon Considerations Claimed to be Relevant 

4.49 Chapter X of the Maltese Counter-Mernorial begins with the 
proposition that the coasts of the Parties indicate the "primary delimita- 
tion" (which in  Malta's view is equidistance), and that the equity of this 
primary delimitation must then be tested in the light of.other relevant 
factors'. These appear to be six in  number. namely: 

(i)  Malta's special dependence upon sea-bed energy resources; 
(ii) Maltais requirements as a developing country; 
(iii) Malta's considerations of national security; 
(iv) Malta's range of fishing activity; 
(Y)  the conduct of the parties; and 
(vi) the constriction of Malta's continental shelf by the presence 

of third States in the region. 

4.50 It has to be said that, in  autlining these factors, the Maltese 
Counter-Mernorial contains nothing new as to the facts. and simply 
repeats arguments already made in  the Mallese Mernorial. These have 
already been dealt with in the Libyan Counter-Memorialyand, in the 
case of Malta's claims relating to the conduct of the Parties, in Chapter 2 
above). It is only necessary. hete. to emphasise three points. TheBrst is 
that Malta treats as "relevant" factors those very economic and political 
factors which Courts have already rejected as being irrelevant and extra- 
neous to shelf delimitation''. The second is that these alleged factors still 
lack real substarice. For exarnple. we are still not told what the security 
considerations are which concern Malta (except in the rnost general sense 
that al1 States are said to be concerned to control activities immediately off 
tbeir coasts'). Nor are we given a n y  more evidenceabout Malta's alleged 
fishing activities in the area in  dispute. And the reference to delimitations 
vis-à-vis third States remains one of extreme vagueness" Yet it is the 
third point which needs most emphasis, for it remains the case that 
nowhere does Malta explain why any of these factors point to. or relate [O, 

' Mallust. COurirer-Mrf?iorial. paras. 303-306. 
Libyon C'ounrrr-Mrtitoriol, Chapicr 3 (paris. 3.02-3.46) dcals with the economic, iishing. 

security and othcr political arguments üdvanccd by Mülta: Chapicr I dcals wi ih  i hc  conduci 
OC ihe Parties: and Chapicr 2. A.  4 (p i ras.  2.18-2.28) w i ih  thc prcscnce of ih i rd  Slates. 

Libyon Counier-Mei?iciriol. para. 3.02. 
Maliesr Cùunrrr-Muniorial. para. 3 14. 
Ibid., parüs. 317-318. 
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an equidistance line as the method which would reflect the balancing of 
these factors and would lead to an equitable result. W hy do economics or 
fishing practices or the presence of third States point toequidistance in this 
case? Why not an enclave of 25 miles to  bc consistent with Malta's 25- 
mile fishing zone? Or 24 miles to be consistent with Malta's contiguous 
zone, or even less to be consistent with Malta's view as to how the ltalian 
Pelagian Islands should be treated? 

4.51 It might have been thought that answers to these questions would 
be found in the following Chapter XI of the Maltese Counter-Memorial, 
which sets out the significance of the legal framework of this particular 
delimitation, but that i s  not so. Al1 Chapter XI does is to restate, in  the 
most abstract terms, the four "significant" principles of non-encroach- 
ment, equitable considerations', "distance", and equality of States. So one 
is no nearer to understanding what exactly are these relevant factors that 
confirm the equitable nature of the equidistance line in  this particular 
case. They would appear to be a matter of mere assumption rather than of 
factual demonstration or logical argument. Not surprisingly. therefore, 
exactly the same dificulty is faced in  atternpting to discern the elements of 
the new "flexibility" hinted at in the Maltese Counter-Mernorial. 

C. Hints of  "Flexibility" in Malta's Approach to Equidistance 

4.52 It is not entirely clear whether, according to Malta, consistencyz 
or flexibility3 is the more virtuous. Be that as i t  may. certainly one notable 
feature of the Maltese Counter-Mernorial is its recognition that equidis- 
tance rnay not be the appropriate boundary in  the present case. Indeed, 
Malta admits to the "toning down of equidistance'" and to the fact that 
equidistance daes not always produce an equitable solution. In the words 
of the Maltese Counler-Memorial- 

" . . . in order to avoid al1 misunderstanding, Malta considers i t  
necessary to state that in adopting this equidistance line as the 
starting point of the delimitation process. it does not intend in any 
way to suggest that the equidistance line must necessarily be - in 
some inhereni way - the appropriate boundaty in every case, or 
even in the presenr ~as8 . "  

' Thesc. lisicd a i  para. 330(j). arc in largc part a rcpctition of thc considcraiians already set 
oui in Chaptcr X. 
:$ce thc Maltesc tribuic tu thc consisicncy of its position. and its criticism or the allcgcd 
change in the Libyün position, in thc Ma/re.ïe COunrer-Menioriul. Chaprer V. paras. 761- 
269. 

Mallese Cuunter-Menturial. par;is. 163- 165. 
' lbid.. para. 163. 
' Ibid.. (italics added). 
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The idea now being put forward seems to be that the geographical rela- 
tionship between the two coasts dictates a primary delimitation'; that, in 
the case of opposite coasts (or States), this is the median line which is 
prima facie equitable'; and that this line may be adjusted in the light of al1 
the relevant circurnstances'. This adjusted line would presumably give 
the secondary (and final) delimitation, being the line which reflected al1 
the relevant circumstances. 

4.53 The idea of a primary and secondary delimitation is clearly not 
the same as that used by the Court of Arbitration in the Anglo-French 
Arbitrarion of 1977: There the Court had drawn a median line boundary 
between the two, broadly equal mainland coasts as a first stage and then 
turned to the particular problem of the Channel Islands as a second stage 
in devising an equitable solution for those islands by a second, separate 
boundary: in the event, a twelve-mile enclave. But here the Maltese 
Memorial says expressly- 

" . . . the process of delimitation does not involve two successive 
stages any more than the application of equity, in  other spheres of 
international law, involves the successive application of a general 
rule followed by the application of a particular rule which dero- 
gates from it. Equity consists not in that, but in a reasonable 
application, taking into consideration al1 the circumstances of the 
case, of the general rule'." 

4.54 So, i f  the delimitation process is not to be separated into two 
stages, of what does the "primary" delimitation consist? It is not possible 
to discern the answer to this question with any clarity from the Maltese 
pleadings. It would seem that Malta still has in mind a median line which 
is legally presunied, prima facie. to be equitable. Although Malta claims 
to be willing to test that presumption by reference to the relevant factors, 
this never materialises. Theoretically according to the Maltese framework, 
that "testing process" could lead either to confirming the line as an equita- 
&le result, or modifying it to conform to an equitable result. But in either 
case, evidently, the median line has a preferred or privileged status 
because of the presumption. However, as Libya has shown" neither this 
proposition, nor the Maltese approach which relegates the role of the 
relevant circumstances to one of secondary importance, is consistent with 
the law. 

' Molfrse Counier-Mrniorial. paras. 162-163. But note ihal  WC are st i l l  no1 told precisely 
which are the two rclevani, oppositc coasls. 
' Ibid.. para. 166. 
" Anglo-Fwnch Arbitrarion. Decision of 30 June 1977 (Cmnd. 7438). paras. 201 R. 
' Maite-sr Courrrer-Mrnioria/, para. 1 76 (italics dcleted). 
Qibyari Counter-Menrurial. Chapier 6.  Scc also Chapicr 3, Section B. above. 
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4.55 ln the present case, i t  is Malta's view that the relevant circum- 
stances confirm the equitableness of the median line. However, as shown in  
Section B above, there is no means of knowing why this may be so, since 
Malta has failed to explain why or how the circumstances alleged by 
Malta to be "relevant" support that specific line of delimitation. 

4.56 It necessarily follows that the flexibility hinted at in the Maltese 
Counter-Mernorial does noi really maierialise. I i  remains, for Malta, a 
purely theoretical idea precisely because Malta proceeds on the basis of a 
presumption of the equitableness of the median line and totally fails at any 
stage to test that presurnption by reference to the actual, relevant facts of 
this particular delimitation or by reference 10 the criterion of 
proportionality. 



CHAPTER 5 

lSSUES RECARDINC THE PHYSICAL FACTORS AND 
CIRCUMSTANCES OF THE PRESENT CASE' 

5.0 I On the geographical plane, the Maltese Counter-Mernorial has 
added little to the treatrnent accorded geography in the Maltese Memo- 
rial. Nor has it called into question the geographical facts set forth by 
Libya in i t s  Mernorial. The principal new material in Malta's Counter- 
Mernorial relates to geomorphology and geology. Here too. however, the 
Maltese Counter-Mernorial and accompanying technical annexes have 
not seriously disputed the geornorphological and geological facts adduced 
by Libya'. This should come as no surprise, for the scientific facts are 
straightforward and arc based on objective. readily observable dataa. 

5.02 Yet the Maltesc Countcr-Mernorial has soughi locreale a rather 
different impression. To this end, it has resorted to the technique, noted 
earlier. of misstating Libya's position as ta the facts both in this case and in 
the previous case between Libya and Tunisia. It has also tried to demon- 
strate inconsistencies in Libya's prescntation, division amongst the scien- 
tists, and even a certain liberty on the part of Libya in dealing with the 
facts. These techniques seem aimed a t  giving the misleading impression 
that there is significant disagreement between the scientists advising the 
two Parties and even amongst ihose advising Libya; lhat the Libyan case 
includes distortions or the evidcncc; and that the scientific facts are too 
complex or ambiguous to be of value to the present case. 

5.03 Such an outcorne would probably be welcomed by the other 
Party. which lavours a solution couched in abstraction and bolstered by 
tenuous analogies with other delimitations. Libya regards the facts of the 
particular case to be a critical element in the resolution of the dispute and 
believes thal they are sufficiently unambiguous to enable them to be 
balanced up so as to achieve an equitable delimitation. Indeed, the Memo- 
rials and Counter-Mernorials already belore the Court show that by and 
large the scientists on both sides have come to the same general 
conclusions. 

' Sec Libyan Countrr-Mrniorial. fn. 2 ai  p. 23, whcrc ihc rcrm "physical factors* is defined IO 
includc fcarurcs or a gcogr:iphical. gcomorphological and geological characicr. 
* There arc, howcvcr. ccrtiiin crrors oifücisand difïcrenccsof inicrpretaiion ihat will be dealt 
wiih furihcr on in ihis Chaptcr. 
a I I  is of inicrcst to noic thai during ihc Oral Hcarings on lialy's Application Tor Permission 
to Intcrvcnc. Iialy's dcscrip~ion of physical faciors relevant IO ihc prcseni case closcly 
approximaicd thai givcn by Libyu. (CR 84/1. 23 Jan. 1984. pp. 37-39). 
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A. Geograpbicaf Facts 

5.04 Malta's neglect of coastal details was brought out in Libya's 
Counter-Mernorial; it was contrasted with the detailed treatment given by 
Libya to the coastal geography of both Libya and Malta'. The entire first 
Chapter of Malta's Counter-Memorial is a transparent deformation of the 
geographical facts put forward by Libya, making any detailed refutation 
of the many exaggerations (such as Malta being represented as "not really 
an island" or, if  so, as a one-sided. or a "kind of unilateral island") seem 
hardly necessary at this stage. However, when the Maltese Counter- 
~ e m o r i a l  asserts in paragraph 10 that Libya regards the coasts of Malta 
to be "insignificant", it entirely rnisses the point. The lengths of the coasts 
of the Maltese Islands as well as those of Libya, the directions in which 
they face, their configurations, and their relatianships to each other and to 
the-areas of continental shelf 10 be delimited are ail geographical factors 
that have major significance in the present case. ~ h e i e  involve rnattcrç of 
fact rather than of opinion. They must be examined as they actually are 
and not on the abstrait, hypothetical plane upon which the analysis in  the 
Maltese pleadings restç. 

5.05 Given the extensive description of the coasts of the Parties in the 
Libyan Memorial, some factual discussion of the coasts rnight have been 
anticipated in  the Maltese Counter-Memorial. There is virtually none - 
merely a series of broad assertions (strongly reminiscent of the Maltese 
Memorial) together with the same lip-service given to the importance of 
geography as a factor in delimiiation. To Libya's detailed description of 
the coasts of the Parties is opposed the asseriion by Malta that they are 
"facing coasts"; to Libya's analysis of the "relevant coasts" and the "rele- 
vant area" is opposed a geometrical construct - the trapeziurn. I t  is as if  
Malta could not deal with the actual facts of the case and has been 
compelled to invent a geographical case divorced from these facts and 
built instead around abstractions and hypotheses'. Yet, in so doing, Malta 
has not put inko dispute the actual facts set Forth and illustrated in  Libya's 
pleadings'. 

' Libyon Counfer-Mrnlcirial. paras. 2.30-2.35; 2.43-2.44. 11 is. thus. remarkable to find the 
iitle o l  thc initial Chapicr oî  ihc Maltrsr Corrnftr-Meniarial to read: "The Substance OC the 
Libyan Case: Malta Disrcgardcd". SCC para. 3, above. of the Introduction to this Repty and 
in. 2 at p. 2. 
' Similarly, Malia's constant rcsort to cxamplcs taken from State practice in guite differcnt 
geographical scttings is an aticmpi to cscapc from thc gcographical realities of the present 
case. 
:' Thc Libyan C'ounrrr-Mrniorial added somc commcntary on thc Maltese baselines that had 
made their hrst ollicial appcarancc (to the knowledgc of Libya) in the Malrese Memorial. 
and any remarks or Malta rcgarding thcsc baselines presumably wilt appear in  its Keply. 
However. il may bc notcd that the Maltcsc basclincs demonstrate how l itile of Malta's very 
short lengths oîcwast. k i n g  as thcy do the coasts o f  third States. may be regarded as facing 
the coasls or Libya. 
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5.06 The Maltese Counter-Memorial has made it increasingly clear 
that not only does Malta regard the factor of coastal lengths as irrelevant 
to delimitation, but also that the only geographical factors that it regards 
as relevant are the "oppositeness" of the coasts of Malta and Libya and the 
"considerable distance" separating thern'. To these is added the "absence 
of intervening islands or other unusual features". The relationship of the 
coastlines of Libya and Malta is described as "remarkable only in  terms of 
its normality'". 

5.07 From these conclusions of "fact", Malta asserts that, since the 
"primary elements in  the geographical facts are uncornplicated", each 
"pertinent coast should be given its appropriate legal significance on the 
basis of the distance principle and the use of controlling basepointsa". 
Stated in difierent words, Malta asserts (after suggesting that the Libyan 
Memorial shows a certain "obsession" with the length of the Libyan 
coastline) that the "location and relation of coastlines are the over-riding 
factors and the dominant geographical features in consequence is [sic] the 
position of Malta al a distance from the Libyan coast and the absence of 
any intervening islands or other unusual features'." 

5.08 It is impossible to accept these assertions as constituting a serious 
treatment of the geography that characterises the present case. Which 
coasts of Malta and Libya are "opposite" to each other and relevant to the 
delimitation? What is the "appropriate legal significance" which Malta 
contends each stretch of coast should receive? What i s  the factor of 
distance between the coasts of the Parties that is said ta be of such 
significance and how is it significant - and between which coasts? Com- 
pared to other situations around the world, what is "normal" about the 
relationship between the coastlines of Libya and Malta, a relationship not 
in any way described other than to state that certain unspecified coastlines 
are said to bear an opposite relationship to each other? An island necessa- 
rily has an opposite relationship to surrounding coastal States. But not al1 
of its coasts are opposite to al1 of the coasts of these surrounding States any 
more than Valletta can be said to lie opposite to Tripoli, and not al1 of its 
coasts are necessarily relevant to a particular delimitation with any one of 
these neighbouring States. 

5.09 As was pointed out in  the Libyan Memorial", the preliminary 
question to be answered regarding the coasts of the Parties is what rela- 
tionship. if any, particular portions of the coast of each Party have with 
each other and with the area of continental shelf to be delimited. This 

' Sce, e.g.. the Malrese Counrer-Mernorial, para. 270 
' 1bid. Sec also para. 3.20. above. 
a Mal~ese Counier-Mrmorial, p a n .  270. 
' Ibid., para, 274. 
' Libyan Memorial. para. 10.08. 
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question cannot be ançwered in abstract terms. It has significance only in  
the conlexi of the aciual delimitation of maritime areas lying between the 
two States and bearing in  mind the presence of third States and third State 
delimitations. Italy's Application for Permission to Intervene in  the pres- 
ent case and the resulting Judgment of the Court in the matter brought 
this point home very clearly. However, this essential question goes unan- 
swered by Malta which seeks refuge in "oppositeness" as a general, 
abstract concept and in basepoints which cannot be said to "face" in  any 
direction'. 

5.10 Libya believes that a reasonably precise determination of these 
relationships is essential and that this requirement does not vanish merely 
because an island is involved, the coasts of which necessarily bear a 
relationship with the coasts of other States surrounding this island. The 
special geographical position of Malta is that of a group of small islands 
almost surrounded by continental States i n  a constricted sea. Only a part 
of the coasts of the various Maltese Islands can count in respect to conti- 
nental shelf delimitation with each surrounding State. The fact that Malta 
is a group of srnall islands necessarily leads to another result that seerns to 
have eluded Malta - it is bound ultirnately to be enclaved. whatever 
means of delimitation are agreed between Malta and ils neighbours". I t is 
tempting, therefore, by way of rejoinder tosuggest that i t  i s  Malta which is 
ignoring itself in  the present case. 

5.1 1 The "relritionship/disiance" iheme reappears in  paragraph 245 
of the Maltese Counter-Mernorial where diagrams are used (Figures 5 
and 6 at pages 109 ta 110) in  attempted explanation. What these dia- 
grams (Diagrams A and B)  show, taken on the basis of Malta's own 
explariations and as conceded by paragraph 245 itself, is that the distance 
between the coasts (the factor h )  is not an element i n  the result. So in just 
whai way distance is regarded by Malta as a major geographical factor in 
the present case is left quite unclear. By contrast. it was shown in para- 
graph 7.26 of the Libyan Counter- Mernorial that increasing the distance 
between coasts of unequal lengths has the effect of distorting the coastal 
relationships in the context of continental shelf delimitation by allocating 
to the State with the shorter Coast a disproportionate. and hence inequita- 
ble, area of continental shelf. The Maltese pleadings fail to recognise or 
explain this fact, which is the true meaning of distance as a relevant 

' Malia's failurc to dcal scriously with cithcr itscolists or ihosc OC Libyli hardly comporis with 
what the Court had i o  say about thc imporiancc of caasis in para. 73 of ils 1982 judgmcni. 
Continenfal Sheîf (Tuni.iio/Lihyan Arah Jantahirya) . Judgntenf. I.C.J. Heport.~ 1982, 
p. 61. para. 73. 

In a sense. howcvcr, an  islünd cnjoys a certain gcographical ndvaniagc sincc. unlikc a 
mainland Siatc. it may clüim maritimc righis alt around its icrriiory. 



60 CONTINENTAL SHELF 1581 

circumstance in  the present case and, thus, constitutes a major issue 
between the Parties1. 

5.1 2 With regard to the factor of size, Malta is understandably sensi- 
tive. Ifgeography is not to be refashioned, however, the site of Mafta and 
the size of Libya arc undeniable facts relevant to the question of delimita- 
tion. Apparently, Malta does not grant any relevance to the factor of size 
whether i n  terms of coastal lengths or size of land territory or landmass. 

@ Map 18 facing page 166 of the Libyan Counter-Memorial (which has 
been reproduced as Map 8, facing this page) demonstrates how unrealistic 
is the basis of Malia's claim. Far the dotted portion of this Map represents 
what Malta regards as the area of natural prolongation of the land terri- 
tory of Malia that overlaps the area of natural prolongation of the land 
territory of Libya. I t  will be seen that Malta regards the two natural 
prolongations as identical. But the coasts of Malta from which the lines 
project do not even face Libya, and the only Maltese coaslal segment 
facing souiheast toward the vast area of the lonian Sea - Sirt Rise encom- 
passed within the Maltese trapezium figure is a mere 5.4 kilometres in 
length. Can these areas really be said to constitute as lo Malta "a prolon- 
gation or continuation of that territory, an extension of i t  under the sea", 
to use the words of the Court in  ils 1969 Judgment'? The contention 
expressed by'the trapezium is totally incongruous - il defies comrnon 
sense - and i t  does so because of the very small size of Malta compared to 
that of Libya. I t  surely would be - to borrow the phrase used in the 
Maltese Mernorial - a "massive encroachment" on the natural prolonga- 
tion of Libya seaward from its coast facing northward toward the lonian 
Sea to grant this contention of Malta expressed by the trapezium figure. 

5.13 As to Malta's reliance on basepoints rather than coastlines, 
Malta does not identify the basepoints upon which i t  relies. Quite aside 
frorn this oversight, i t  remains for Malta to demonstrate how basepoints 
reflect the coastal relationships of Libya and Malta and how, in them- 
selves, they "generate" continental shelf rights" Basepoints cannot be 
relied on to escape from an exornination of actual coasts and coaslal 
relaiionships. Natural prolongaiion of the land territory or landmass of a 
Siate starts from the coastline. In  this respect. baselines or coastal fronts 

Thc Couri hüi  rccrigniscd th;ii ihc grcaicr thc disiancc rrom ihc coasts oTa Staic the greaier 
is ihc likclihocd ih:ii cquidisi;incc ciin Icüd IO ün incquirablc rcsuli. Scc h'urih Seo Conlinen- 
ta /  SheiJ: Jird~t i i~trr .  I.C',J. Hi,por/.r 1969. p. 37. para. 59. This obscrvaiion. made by the 
Couri in ihc conicxi u l  iidj:iccni ço:ists. would npply. t> iu/ot i .~  ntutandir. in a situaiion aT 
opposiic rclüiionhhip bciwccn coasis. pürticulürly whcrc ihcrc is, in addition. a major dispro- 
portion bciwecn ihc rc~pcctivc lcngths oT coasts. 

Nurth Sra C'oii~itirtrtol Shtslj: Jird~ntrnr. I .C. .J .  Hrporrs 1969. p. 31. para. 43. 
.' SCC pnru. 4.36. abovc. 
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are relevant, not basepoints, for only the former reflect the length, shape 
and direction of the coasts. 

5.14 Another issue thai has been avoided by Malta is the relevant area 
in the present case, a rnatter intimately connected with the question of the 
relevant coasts of the Parties'. The relationship of the relevant area to the 
element of proportionality is taken up in Chapter 7 below. lnsofar as the 
physical factors of the present case are concerned, it may be deduced that 
Malta regards the relevant area in  the present dispute to be the area of 
shelf between the two Parties underlying the Pelagian Sea i n  spite of 
Malta's clairned equidistance line extending fat to the east into the Ionian 
Sea. A number of the scientific assertions in the Maltese Counter-Memo- 
rial can only be construed, even accepted on their own terms, as referring 
to the areas of shelf underlying the Pelagian Sea, and not to areas east of 
the edge of the Pelagian Block marked by the line of Escarpments and 
Fault Zone2. Certainly the Maltese assertion that the area is a "geologi- 
cal continuum" can have been intended to refer only to the areas of sea-bed 
and subsoil south of the Rift Zone underlying the Pelagian Sea. 

B. Sea-Bed and Subsoil Features and Characteristics 

5 .15  The Maltese pleadings appear to contain an interna1 contradic- 
tion regarding the relevant areas of sea-bed and subsoil. On the one hand, 
they have tried to play down the Rift Zone in  order to sustain the claim 
that the entire shelf area between Malta and Libya is a "geological contin- 
uum". On the other hand, the technical notes appearing in Annex 2 of the 
Maltese Counter-Memorial prepared by Malta's scientific advisers refute 
any notion of a "continuum". The existence of the Rift Zone is confirmed 
by these papers, although it is given a different narne - "The Central 
Trough and Ridge System" - and efforts to point up the importance of 
features to the south of the Rift Zone, both in the sea-bed and the subsoil, 
can hardly be regarded as consistent with any "continuum" theory. 

5.16 Not surprisingly, the two technical notes incorporated in the 
Maltese Counter-Mernorial reveal that the scientists on h t h  sides are to a 
large extent in agreement. However, the Maltese Counter-Mernorial also 

' The subject of the relevani area wis dcalt with in Chapter 10 of the Libyan Mernorial 
(paras. IO.l2-10.18). 
' This conclusion appcnrs from the scieniific notes anncxed to the Maltese Counter-Merno- 
rial where thc emphasis has k e n  placed almost exclusivcly on the geomorphology and 
geology of arcas of shelf underlying the Pelagian Sea as seen not only from the t i t f e  of  the 
notes thernselves but also îrorn such figures as Figure 1,  Figure 8 and Figure 19. I t  is also 
confirmed by Protessor Vanney's cmphasis in his technical note on the "structural unity" of 
the Pelagian Block and his contrasling description of the lonian Basin to the east (Annex 2, 
p. 16). Figure 3 or Annex 2 of the Maltese Counrer-Mernorial i s  focusscd solcly on the 
tcatures underlying the Pelagian Sea. Sec. in this cannection, Continenfal Sheif (Tuni- 
sia/Libyan Arab Jamahiriyul. Judgmenf, I.C.J. Reporis 1982, p. 41. para. 32. 
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contains the kind of misstatement of Libya's position that requires com- 
ment in  this Reply. 

5.17 I n  considering the paragraphs which follow, three general obser- 
vations should be borne in mind: 

Firsi, as observed above, there are Few substantive dimerences among 
the scientists as to the physical features of the sea-bed and subsoil. The few 
that do exist - including a nurnber of seri0u.s errors and misleading 
impressions contained in  the Maltese Counter-Memorial - will, however, 
be mentioned below. 

Second, there is a lack of conformity between a nurnber of statements 
made in  Volume I of the Maltese Counter-Mernorial and the technical 
notes included in Volume I I .  Annex 2. thereto. 

Tbird, the main points regarding the physical facts of relevance in the 
present case are based on easily understood and readily observable data: 
they are no1 controversial and are well accepted within the scientific 
comrnunity. This is borne out by Malta's own scientitic evidence. 

5.18 The two major features of special relevance to the present case 
are the Rift Zone. which cuts across the relevant area of continental shelf 
lying between Libya and Malta, and the Escarpments-Fault Zone which 
limits this area in the east. The physical characteristics of the sea-bed and 
subsoil within the area of continental shelf of relevance to the present case 
will be discussed below in  relation to these two features. 

1. The Rift Zone 

Its Exisrence Recognised by Borh Parties 

5.19 The principal point about the Rift Zone that has emerged from 
the pteadings of the Parties todate is that its physical existence is acknowl- 
edged by both Parties. (Of course, as noted in Chapter 3 above, Matta 
questions its legal relevance.) 

5.20 The Rift Zone is referred to in  several parts of Volume I of the 
Maltese Counter-Memorial and is discussed in some detail in the two 
technical notes found in  Annex 2 to that pleading. Figures I and 3 ai pages 
16 and 20 of that Annex accurately depict the Rift Zone area as extending 
al1 the way east to the Heron Valley which separates the Sicily-Malta 
Escarpment from the Medina Escarpment'. As the following paragraphs 
will show, the Maltese Counter-Memorial itsetf and ils annexed technical 
notes refute the statement in  paragraph 5 of the Maltese Counter-Memo- 
rial that " Malta will demonstrate in the course of this Counter-Memorial 
that in fact the so-called 'Rift Zone' does not show the characteristics of a 

' See Lihyan Memarial. paris. 3.14 and 3.50. 
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radical physical separation between the natural prolongations of the two 
countries . . . ". 

5.21 Libya has demonstrated i n  its Memorial and Counter-Mernorial 
that the Rift Zone constitutes a fundamental discontinuity in the areas of 
continental shelf lying between Libyn and Malta relevant to the present 
dispute. The notes included in  the Technical Annex to the Libyan Memo- 
rial (Volume 1) amply support this conclusion. I t  is supported as well in  
recent scientific literature. a nurnber of examples of which are noted 
below'. Apart rrom Figures 1 and 3 at pages 16 and 20 of Annex 2 to the 
Maltese Counter-Mernorial, which clearly illustrate the sea-bed manifes- 
tations (or gcomorphology) of the Rift Zone. the three seisrnic profiles 
(Figures 4. 5 and 6 )  found at pages 22, 24 and 25 of this same technical 
note equally clearly reveal the subsoil manifestations (or geology) of the 
Rift Zone. These are the same seisrnic lines that appear as Figure 7, Part 
I I ,  of the Technical Annex to the Libyan Mernorial. They were prepared 
by Professor Finetti who explained their relevance in the following terrns: 

"The particular area between Sicily and Libya presently corre- 
sponding to the area of major grabens (Malta, Linosa. Pantelleria 
and Medina) - the Sicily Channel - consisted of a substan~ially 
Bat, unfractured and undeformed Paleocene-Eocene-Oligocene- 
Miocene cover. Then an extensive rifting process started to occur 
during the Neogene- Quaternary stretching phase (about 15 mit- 
lion years ago), a process which continues today. It produced a 
temarkable deformation of the above-rnentioned area along the rift 
zone. 

"Intense faulting. collapse and uplifting of blocks, tilting and 
igneous extrusion (and intrusion) i.e., volcanic activity. were the 

' Ii.i.iiis. J.H.. "Grabcn Fotmation -The Maltssc Islands - h Case History". Terionophgsics 
73. 19111. pp. 15 1-  168; Fi~ic'r'i'i, I.R., "Gcophysical Study of ihc Sicily Channel Rift Zone", 
1984. Bo//.  Gr($ Tr*or. Appl.. Vol. 26. No. 101: ALAI., T.. "The General Gcophysiïs and 
Gcology of thc Strait of Sicily". 1972. Aroniigraphy of rhe Srraii of Sicily. T.D. AI.I.AN, T. 
AL A I .  ANI) R.  MOI.(.AKI) (cds.). Siicla~it ASW Rcscarch Ccnter. La Spcria. Conf. Proc.. 
Vol. 7, pp. 177-192. A copy oîthc rcccnily publishcd Finciti paper has bèen furnished to the 
Rcgistry. Thc papcr contains somc maicrial and tcchnical analysis related. in part. to work 
donc by Profcssor Fincttj as scicniilic iidviscr to Libya in connection with the present case. I t  
will bc rcfcrrcd 10 hcrcinaftcr as FINI:.I..I 1 .  I.R.. (1984). Sce ais0 J V N < ~ S M A .  D.. VAN 

H IN.I.I:, J.E., and Woi>iisi~>ii. J.M.. "Gcologic Structurc and Ncorectonics of the North 
Afriean Coniincnial Mÿrgin South oîSicily". a papcr submittcd for publication on 18 Junc 
1984 to Marine and Pe~ri>lruni Gctilogy. A draît oî ihis paper has bcen furnished to the 
Regisiry and rcrcrcnccs in ihis Rcply arc io this draft or the paper. The authorsof this paper 
hiivc also scrvcd as scicniilic iidviscrs to Libya in conncction with thc present case and their 
püpcr coniains bomc daiu sicmming îrom this work. (Scc Iniroduction 10 the Technical 
Anncx IO Ihc Libyan Mrnti>rial.) This papcr will be referrcd 10 hereinarter as J o N c ~ S M A .  

D., ei al.,  ( 1984). 
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main geological results of this rifting process. The general dorni- 
nating trend of rifting was northwest/southeast. With a few excep- 
tions, al1 main geomorphological structures of the Sicily Channel 
were generated during this extensional process'. 

"The Islands of Malta, in  particular, appeared ai this time as a 
small area of the uplifted block at the north flank of the Malta 
Graben . . . 

"Between Malta and the Medina Bank there exists, with no 
interruption whatsoever. what is the continuation to the east of the 
Pantelleria-Malta-Linosa Rift Zone (the Sicily Channel). I refer 
here to the major rift area, the Medina Graben, which geomorpho- 
logically is expressed by the two channels running between Malta 
and the Medina Bank (sometimes referred to as the Malta and the 
Medina Channels) . . . '". 

5.22 Portions of this technical paper are quoted above since both 
Professor Vanney and Professor Mascle relied heavily on the data pub- 
lished by its author in  their technical papers annexed to the Maltese 
Counter-Mernorial. However. these data have been used quite selectively 
in  Malta's pleading. For example, the part of the seismic profile along the 
line MS- 14, which shows the Medina graben and which illustrates so well 
the continuation of the Rift Zone in  the area of the Medina Channel lying 
between Malta and the Medina Bank, was not shown by MaltaJ. (The 
seismic profile has been placed in Annex 5 hereto, together with the same 
profile as depicted in Figure 7 of Finetti ( 1984). Another profile taken 
from Jongsma. et al. (1984) is also included in this Annex.) These 
seismic profiles demonstrate the continuity of the Rift Zone along the 
Malta and Medina Channels out to the lonian Sea. The omission of the 
Medina graben profile from the Maltese Counter-Memorial made it easier 
for Malta to make the kind of comment found in paragraph 45 of its 
Counter-Memorial, quoted below: 

"Libya is evidently troubled by the shallowness of these two 
Channels [referring to the Malta and Medina Channels], com- 
pared with that of the Troughs further to the West, as is shown by 
the embarrassed explanations which the Libyan Mernorial gives 
for Libya's view that these two Channels constitute 'eastward 
extensions' of the Troughs." 

' The iermUSicily Channelu is used in ihis p a p a  iis broader sense tocncompass this wholc 
area of rifiing and faulting which Libyli refcrs i o  in iis pleadings as the "RiTi Zone." 
' Libyan Mernorial. Tcchnical Anncx I I I ,  pp. 2-3. 
' Figurc No. 2. Pari II. of ~ h c  Technical Anncx io the Libyon Mernorial. Scc also Figure 
No. 1 .  Pari I I I  or ihc samc Tcchnical Anncx. 
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5.23 Professor Vanney, in his technical note, demonstrated exactly 
this continuity between the Troughs and the Channels, even though he 
substituted the term "The Central Trough and Ridge System" for "Rift 

@ Zone"'. This is graphically demonstrated by Map 9. which consists of a 
bathymetric map with the Rift Zone shaded in. Professor Vanney's Cen- 
tral Trough and Ridge System has been superimposed on Map 9, revealing 
that the Rift Zone is entirely encompassed within the "System." of Profes- 
sor Vanney. Since Figure 3 of Professor Vanney's paper concerns itself 
with the sea-bed and not the subsoil, that is, with geomorphology and not 
geology, his choice of terminology is quite understandable. While observ- 
ing that "The Central Trough and Ridge System" does not comprise a 
single long trough with a flat bottorn sirnilar to the Hurd Deep or the 
Norwegian Trough - an indisputably correct staternent - Professor 
Vanney goes on to say that " [alll  this complex morphology is the most 
remarkable expression of the distensive forces acting since Miocene times 
(10 million years aga)*". This accords entirely with such staternents 
appearing in the 1984 Finetti paper as - 

". . . cutting across the sea-bed of the Pelagian Sea from the Egadi 
Valley to the Heron Valley are the huge troughs of Pantelleria, 
Linosa and Malta and the Medina and Malta Channels. The 
ensemble of these troughs and channels constitutes a distinct and 
unique geomorphological province that, with differing widths and 
varying water depths. crosses with continuity the entire Pelagian 
Sea'." 

The introduction to this paper further states that- 

". . . it has becorne clear that this area has been affected by a 
prominent rifting process which remarkably deformed the previ- 
ously existing quiet tectonic conditions. More detailed observa- 
tions revealed that thiç tectonic fragmentation is due to a young 
geodynamic process. still active"." 

5.24 In paragraph 1 8 of the Vanney paper, the volcanism along this 
System is also mentioned4. In fact, this paper at paragraph I I ,  page 23, 
clearly connects up the deeper troughs and shallower channels as part of 

' Maltese Cocrnrer-Mrniorial. Vol. il, Anncx 2, Figure 3 ai p. 20. 
' Ibid.. Vol. I I ,  Annex 2, para. 18. "Distensive" is another term for rifting or pull-apart. 
' FIN~~TTI ,  1 .  R.. (1984). op. cir.. p. 3. A copy olthis  page is attached as Annex 7. hereto. 
'The paper is surprisingly silcnt as to the intense magnetic anomalies indicating volcanic 
activity bctween Maltü and thc Mcdina Bank. important evidcnce of the continuation of the 
Rifi Zonc scross Ihc Medina and Mülta Channels to the Heron Vallcy. See FIN~~TTI, I.R., 
(1984).  op. cil.; sec ZAKCII)ZKI, E.F.K,, "Submarine Volcanma in the Strait of Sicily", 
Rapp. Comm. ln,.  Mer Médit,. 24, pp. 233-234 (1977). The volcanism within the Rift 
Zone. including the Mslta and Medina Chünnels, is also discussed in JONGSMA. D.. d al.. 
(19843, op. rit.. pp. 11-13, This piper notcs the absenceof recent volcanism in thesouthcrn 
area of the Pclagiün Sca. 
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the same system which, to quote from this paragraph of the paper, 
" . . . contains the major Malta, Pantelleria and Linosa Troughs with 
intervening ridges and the smaller Malta and Medina Channels". In the 
light of these observations, there can scarcely be any question as to the 
existence of a major discontinuity in  the sea-bed between Libya and 
Malta, whether it is called the "Rift Zone" or "The Central Trough and 
Ridge System", a discontinuity that includes the Troughs and Channels 
extending east to the Heron Valley. 

5.25 It is surprising. therefore, to find the main body of the Maltese 
Counter-Mernorial taking a different view of the Rift Zone. The principal 
discussion of the Rift Zone in the Maltese Counter-Mernorial itself 
appears in paragraphs 41 through 58.  These paragraphs - devoted to 
criticizing the use of the term "Rift Zone", to describing ils complexity. 
and to a criticism of Libya's failure to identify ils exact starting point - 
do not seem to be of particular significance. A feature of this size, involv- 
ing pull-apart aiid shearing motions, is necessarily diffuse. It could be 
identiiied by many names. but as the Libyan Counter-Mernorial brought 
out, the terrn "Rift Zone " is commonly used for features of this kind'. It 
will be seen that the technical note of Professor Vanney is full of descrip- 
tive terrns which point out the significance of the Rift Zone: he refers to 
"recent faulting", to an area "cul by discontinuous indentations", and to 
the "steepness and height" of the troughs (al1 at page 26 of Annex 2 ) .  
Such statements hardly validate the introductory statement in  paragraph 
5 of the Maltese Counter-Mernorial that "the so-called 'Rift Zone' does 
not show the characteristics of a radical physical separation between the 
natural prolongations of the two countries . . .". 

5.26 Paragraph 46 of the Maltese Countcr-Mernorial asserts that the 
"striking weakness" regarding the Rift Zone is that its major features do 
not lie between Libya and Malta. Yet this point is not borne out by Malta's 
own annexed technical paper of Professor Vanney. In fact, Figure I at 
page 16 of that paper (which has been reproduced as Figure 1 facing the 
following page) shows the Malta Trough to extend to the south of al1 of 
Gozo and most of the southwest-facing coast of Malta and. thus, to fie 
between these coasts and the coast of Libya. The Malta Trough is clearly 
not located "beyond the western limits of the 'relevant area' as seen by 
Libya itselfL". The extent of the Malta Trough is also shown on the 
sketched bathymetric map appearing as Figure 8 at page 28 of Malta's 
Technical Annex where this deep feature is shown to cross in front of most 
of the Maltese Islands. The legend to this sketch describes the Malta 
Trough as being "closed South of the island of Malta . . .". But, in any 
event. this is not really the point, as was carefully explained and illustrated 

'See Libyan COunfrr-Menzorial. f n .  1 a1 p. 52. 
* Malrese Counrer-Mrmorial, para. 46. 
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by a diagram in  the Libyan Mernorial' as well as in  the Libyan Counter- 
Mernorial". It is to be expected that there wiil be geomorphological varia- 
tions along a Rift Zone of these proportions in  which pull-aparl (rifting) 
and strike/slip (shearing) movements are occurring in the subsoil. The 
form which ihese features take on the sea-bed has a direct correlation with 
such variations in subsoil movements. As described i n  a very recent 
scientific paper: 

"After the Messinian a rift and dextral shear zone established itself 
across the African Margin from the Strait of Sicily (used in the 
sense of that narrow body of water lying between Cape Bon in 
Tunisia and the opposite Sicilian coast] to the Medina Ridge in the 
Ionian Basin. The zone is marked by up to 1.7 km deep grabens, 
narrow active wrench faulted channels. volcanic fissures and local 
uplifted 'Keilhorsts' such as Malta"." 

A particularly lucid account of the faulting in this zone appears in  the 
same paper: 

"The pattern of faulting derived from tracing active faults in  seis- 
mie profiles across this zone, shows al1 three general styles of 
faulting which have been recognized to be associated with wrench- 
ing [citing Wilcox, ei al., ( 1973) 1 .  ln the area of the Pantelleria, 
Linosa and Matta Troughs. divergent wrenching is seen resulting in 
deep grabens perpendicular 10 the main tensional axis of the strain 
ellipse. The zone narrows between the Malta Plateau and Medina 
Bank and the style is simple parallel wrenching producing uplifi of 
'keilhorsts* such as Malta . . . The eastern part of the wrench zone 
in the Ionian Sea. the Medina Ridge is typical of convergent 
wrenching . . .I." 

5.27 A technical study" of the gravity anornaly data-long the Rift 
Zone bears out the fact of the continuity of the Rift Zone from the Egadi 
Valley between Sicily and Tunisia in the northwest to the Heron Valley 

@ dividing the Sicily-Malta and the Medina Escarpments. Map 10 shows a 
red line running down the Rift Zone. It represents the axial ridge of the 

'Sec Lihyan Menicirial. vira. 3.20. Fig. 2. and Pari II of ihc Technical Anncx. 
* See Libyan C'oirnrrr-Mrnrorial. paras. 2.75-2.76. 

JON(;SMA, D., rl al.. ( 19841, op. cd!.. p. 1. ütiüchcd as Annex 6.  hcreio. 
' Ibid., p. 14. atiachcd a b  Annrx 6. hcrcto. 
FINI~TTI, l.R,. ( 1984). op. ci!. 

" Graviiy anomalie5 arc uscd to trücc gcological siruciurcs sincc thcy indicatc cxccbs or 
delicicncy of mass a i  dcpih. A graviiy ancirncily is ihc dilTcrcncc bctwccn ihc local valuc or 
graviiy and thai IO bc cxpcctcd in thc iibscncc of  gcologicil variations but allowing for 
Latitude and clcv~t ian.  Scc a l w  0n.i'i:s. R.L. n ~ i t  Jnr'w.%~~. J.A. ( Eds.). G/«ssary of 
Guolngy, second cdiiiiin. Amcrican Gcological Insiiiutc. Falls Chuich. Virginia. 1980. 
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Rift Zone where the crust has been stretched to its thinnest pointL. The 
data from which this line has been obtained appears in Annex 7 hereto, 
which is page 18 of this technical study and includes a residual gravity 
rnap of the Pelagian Sea on which this line appears. This technical study 
also makes a comparison between the Rift Zone and the Red Sea Rift 
Zone, where similar geornorphologica~ variations are found. The Figure, 
also appearing at Annex 7, illustrates this comparison. Aside frorn similar- 
ities in respect to crustal thinning, it is also of interest that the Gulf of 
Aqaba and the Dead Sea are part of the same Red Sea Rift Zone; yet 
geomorphologically they are areas which are considerably less pronounced 
in depth than other parts of the Red Sea Rift Zone. This is the result of 
strike-slip or shearing rather than pull-apart or rifting motions in the 
subsoil, a factor common to both Rift Zones". Thus, when the movements 
occurring in  the subsoil are examined - as seen, for example, from 
seismic profiles of the Medina graben", whose sea-bed manifestation is the 
Medina Channel iying between Matta and the Medina Bank - ii is 
evident that deep rifting down to the upper mantie is occurring, with 
resulting volcanisrn. I t  is, thus, the Rift Zone as a whole which is the 
significant feature regardless of the variation in geomorphological expres- 
sion normal in  parts of such a Rift Zone. 

5.28 The simple diagram used by Libya to explain the foregoing ( Fig- 
ure 2 of the Libyan Memorial) was apparently mistaken by Malta assome 
kind of theoretical model. This is revealed by the rather imaginative 
discussion of rotational theory for the origins and nature of the Rift Zone 
in  the technical paper of Professor Mascie. Libya has seen nothing in  that 
aspect of the technical discussion of relevance to the present case that i t  
need take issue with. The Rift Zone - its rifting and shearing in the 
subsoil. and its sea-bed features - is based on scientific data, noi on mere 
theory. It does not seem necessary, therefore, to introduce a complex and 
controversial subject such as "rotation" into the discussion of plainly 
evident features. The data put forward in the Libyan pleadings are readily 
available and do not depend on models. These data are not difïtcuit for the 
non-expert to understand, unlike complex and questionable theories of 
'Scc para. 6.20, bclow. and în. 2 a i  p. 83. bclow. Cor a furthcr discussion of this point of 
maximum thinncss. 
* II I 11.s. J.H.. ( 198 l ) .op.  cir.;Sr.i III.K. R.. "Seismotectonic Survey of the Central Meditcr- 
rancan". Inter-Union CToninii.c.cic>n riii Crodynanritir. Srieniific Reports. H .  C I  oss. D. Roii- 

I)I:K. K. S ~ ' I I M I I ~ T  (cds.). Stutigart. 1978; JOM~SMA. D.. et al., (1984). op. rit.. p. 1 and p. 
3. whcrc "wrcnch Fauliing" in thc Mcdinü-Malia Channel is nored as well as lhicknesscs of 
more thün 800 mctrcs or post-Mcssiniiin scdimcnis within the grabens formed by this 
wrenching, indicatinfi rapid lilling. Sec FINI:I..I.I, 1 .  R.. ( 1984). op, cil.. p. 20. Sirike-slip or 
shearing motions in both ihc Riît Zone and ~ h c  Rcd Sca Rift Zone are said by Professor 
Finetii to account for "rcduccd pull-apart movcmcnts": this factor accounts For the more 
rnoderütc gcomorphological munifcstütions in certain areas of the Rift Zones in both 
instances. Scc ülso JON(~SMA. D.. et al.. ( 1984) .  op. rit . .  pp. 10- I t . 
"See para. 5.22. abovc. and fn. 4 at p. 63, übovc. See Annrx 5. hereto. 



"rotation" that neither confirm nor deny the presence of actual physical 
features. It is Libya's belief, confirmed by scientific papers and even by 
Malta's own experts. that the essential elements of fact which eslablish the 
Rift Zone are clear and uncontroversial. 

5.29 In short, the evidence put forward by the pleadings of both 
Parties establishes the existence and importance oc the Rift Zone. This 
evidence shows that i t  cannot be regarded as other than a fundamental 
discontinuity in  the sea-bed and subsoil in areas of shelf lying beiween 
Libya and Malta. To characterise this area of shelf as a "geological 
continuum" is at odds with the scientific evidence put forward by both 
Parties to the present case. 

Points Requiring ClariJication or Correction 

5.30 It is now necessary to turn to certain specific technical points to 
be fouiid in the Maltese Counter- Memorial requiring correction or clarifi- 
cation. One example is found in  Professor Mascle's paper at paragraph 60 
- where an attempt is made to emphasise the faulting in the southern 
area of the Pelagian Sea in order to refute statements to the contrary in the 
Libyan Memorial. This conclusion is based on a seismic profile along MS- 

, 19 ( Figure 24 at page 55 of f rofessor Mascle's paper). However. a serious 
error regarding the location of the Jerrafa Trough has been made. What is 
identified on Figure 24 as ihe Jerrafa Trough is not that feature at al!. 
which in fact lies some 30 nautical miles to the south - well below the 
35"N parallel'. The Jerrafa Trough is a relatively minor feature of the 
sea-bed and subsoil and does not at al1 resemble the faulting shown in 
Figure 24'. Rather than disproving Libya's case regarding the considera- 
bly greater faulting north of the 35"N paraIlel than south of il. Figure 24 
of Professor Mascle's paper implies the contrary. 

5.31 The Maltese Counter-Mernorial has sought to attack Libya's 
scientific data in other ways which aye erroneous and deserve mention. I t  
has sought to portray inconsistencies between Libya's position regarding 
the physical iacts in  the present case and in the TunisialLibya case. One 
example concerns the definition of the Pelagian Block. Libya had thought 
that this matter had been cornpletely dealt with in Part 1 of the Technical 
Annex to the Libyan Memorial. However, paragraphs 49 and 50 of the 
Maltese Counter-Mernorial seem intent on trying to show some difference 
between the Libyan Memorial and Professor Fabricius, who prefe~red in 
his paper in Part 1 of the Technical Annex to refer to a northern and 
southern unit divided by the Rift Zone - a rninor matter of terminology. 

' The feaiure erroncously idcniiricd in thc Maliese Technical Anncx as ihc Jcrrifid Trtiugh 
has bcen givcn rhc namc Larnpcdusa Trough in FINI:~TI. I.R.. (1984). op. rit. 
'Sec the Figure which appcars in Annrx R IO îhis Rcply. where cornparisons arc made Io 
show ho* much morc significani gcomorphologically ihc Mcdinn Channel is  than the Jerrüfa 
Trough. Sec also FINI:TTI, I.R., ( 1984). op. ci?.. p. 9. 
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Malta also suggests that, whereas in the TunisialLibya case Libya found 
no geomorphological features of relevance to delimitation in the Pelagian 
Block, in the present case Libya has "discovered" the Rift Zone and, with 
it, the importance of geomorphology. 

5.32 It is clear that the delimitation in the TunisialLibya case did not 
involve the area of the Rift Zone but rather the area lying to its south. 
There were no features in the TunisialLibya case on the sea-bed or in the 
subsoil in that southern area which in the least resemble the featuresof the 
Rift Zone in the present case'. The twocases are markedly diflerent in this 
respect. 

5.33 Malta has also sought to play down the significance of the Rift 
Zone by attempting to highlight other geomorphological and geological 
characteristics of the continental shelf underlying the Pelagian Sea. Many 
of these features, such as the Tripolitanian Valley, fa11 well outside any 
area ofshelf claimed by Malta in the present case; their relevance, there- 
fore. is quite different from that of the Rift Zone, which runs right through 
the area of dispute. However, as features underlying the relevant area of 
the Pelagian Sea in the present case they undoubtedly have a closer 
connection to the case than such more remote Features, mentioned in  
several places in  the Maltese Counter-Mernorial. as the Hurd Deep, the 
Norwegian Trough, the Timor Trough or the Okinawa Trough. Of course, 
the Rift Zone is quite difierent from each of these features. The Libyan 
Mernorial discussed in  some detail the Hurd Deep and the Norwegian 
Trough, as well as the Tripolitanian Valley, showing how they were hardly 
comparable to the Rift Zone2. 

5.34 With regard to such pronounced features as the Timor Trough 
and the Okinawa Trough, although they might well be regarded as discon- 
tinuities of significance in  any delimitation (and the Timor Trough did 
play an important role in the delimitation agreement between Australia 
and IndonesiaY). to try to compare their physicai forms with those of the 
Rift Zone is like comparing apples with oranges. Nor does the fact that the 
Rift  Zone is not a unified trough have the significance impfied by para- 
graph 44 of the Maltese Counter-Memorial. There is no doubt at all. in 
spite of the diversity of its features, that geornorphologicalIy, geologicaIIy 

' Thc Ride dc Zira und thc Ridc dc Zuara, Tor cxample, cari hardly be compared io the 
features oCthc Rirt Zonc. The Ridc dc Zira riscs no morc ihan 25 rnctres above the sea Roof 
ovcr a lengih OC 41 km and a width of 7 .5  km. Hcncc, il is a barely disccrnable sea-bed 
feaiurc. The Ridc de Zuarü riscs only bctwccn 5 and IO mettes above the sea Rmr. These 
leaturce arc thc rcsult o f  salt doming rathcr than thc pull-apari, riiting and shearing ihat 
creatcd the grabens OC ihc Rift Zonc. 
* See the Libyan Mrriiorial. paras. 6.45-6.51 and 8.06-8.08: fn. 2 ai p. 99; and fn. 1 a i  p. LOO. 
5 e e  para. 6.48 of lhc Libyan Muniorial; and pÿras. 5.74-5.75 and Annex of delimiiaiion 
agreements. No. 24. to the Lihran Counrrr-Mrniorial. 



and oceanographically' the Rift Zone forms a connecting link between the 
Western Mediterranean and the lonian Sea. Thus, paragraph 44 of the 
Maltese Counter-Mernorial which claims that the Rift Zone iç not a 
"major feature" cannot be taken as a serious comment on the Rift Zone, 
which contains troughs descending to depths exceeding 1,700 metres; 
which extends for some 300 nautical miles from the Egadi Valley between 
Tunisia and Sicily to the Heron Valley separaling the Sicily-Malta Escarp- 
ment frorn the Medina Escarpmeni at the eastern edge of the Pelagian 
Sea: which is between 15 and 50 nautical miles in width: which in iw 
subsoil contains deep ruptures descending down to the upper mantle of the 
earth; and along which young volcanism is found, attesting ta the depth 
and activeness of the rifting throughout its extent. 

The Area South of the RiJi Zone 

5.35 As for the southern "valleys". including the Tripolitanian Valley, 
which are introduced in  the Maltese Counter-Memorial in an attempt to 
play down the significance of the Rift Zone, they rnay well be located over 
ancient, inactive faults. The important fact, however, is that their present- 
day sea-bed expression is gentle' and the direct result of erosional and 
depositional factors". They are heavily blanketed by thick columns of 
sediment. 11 is the presenl-day characteristics of these areas-no1 the 
past-which is of interest. The fact is that there is no active rifting 
revealed by young volcanism here and, consequently, little sea-bed expres- 
sion, quite unlike the Rift Zone. There is no evidence of any rift network 
that rnay be separating the African plate as in the case of the Rift Zone'. 
In fact. the Reduced Map No. 1 at page 72 of the Maltese Counter- 
Mernorial showing "major structural features" of the North Sea might be 
compared with the situation in the southern part of the Pelagian Sea. For 
the North Sea has a shallow, featureless sea-bed that may be likened to the 
seafloor of the southern part of the Pelagian Sea: although there may be 
ancient underlying structures of geological interest, the sea-beds ihem- 
selves are not today the direct reflection of these structures. There is no 
fundamental discontinuity reflected in  the sea-bed of either the North Sea 
or the area underlying the Pelagian Sea soulh of the Rift Zone. When 
Professor Vanney speaks of the %tructural unity" of the Pelagian Blwk, 

' The oceanographic conncciivn bciwccn thc cüsicrn and western Mediierranean rormed by 
ihe Rif i  Zonc is mcntioncd (wiih rcîcrcnccs) in J C ) N < ~ S M A .  O.. et 111.. ( 1 9 8 4 ) .  op. cil. ,  p. 2. 
* Therc is an obvious crror ai  p. 33 of Vol. II. Anncx 2, or the Maliesr Coun~er-Memoriol  
whcrc ihc gradicni of ihc slopcs of thc Tripolitanian Valley is said io  surpass 40 and even 
50:IOO. What is clcarly inicndcd is 40 or 50:IOOO. ü rüihcr gcnilc slopc. Measuremcnts or 
gradienis iakcn Irom scvcral direciions in ihis Valley rnay bc found in Pari I of the Technical 
Annex Io ihc Lihj~aii Mrniurial. 
" Toquotc from J O N ( ~ S M A ,  O.,  P I  a l . .  (1984). op. ci!., p. I I :  "To the south of 35"N ovcr ihc 
JarraFa Trough and Tripolitania Basin thc contours rcflcci thc erosional effects of a river 
system a l  ~ h c  cnd of thc Mcssinian." A copy of ihis pdgc is attüched as Annex 6. hçreio. 
'Sec para. 5.43. bctow. 
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he is quite accurately describing the shelf area lying south of the Rifi 
Zonei. 

5.36 A quite misleading impression is created by the "bathymetric 
profiles" which appear as Figure 2 at page 19 of Annex 2 of the Mallese 
Counter-Mernorial and as Figures 1 and 2 at pages 27 and 28 of the 
Maltese Counter-Mernorial. One of these profiles appears to have been 
carefully selected to cross the Medina Channel in a particularly shallow 
area and to cross the southern "valleys" at their deepest points. The latter 
are deep because the southern sections of the Pelagian Bloçk very gradu- 
ally deepen toward the area of the Sirt Rise-lonian Sea. What is not 
revealed are the steep Ranks of the southern part of the Medina Channel 
where i t  passes along the Medina Bank dividing it frorn the Ragusa-Malta 
Plateau. Bathymetric profiles to be of informative value should be drawn 
perpendicular to the features being measured - which, since they trend in 
this area roughly north-northwest/south-southeast, would be profiles run- 
ning out from the Libyan Coast at approximately 26". The Figures con- 
tained in Annex 9 hereto show two profiles drawn in this mariner: the first 
profile passes between the Islands of Gozo and Malta; the second falls just 
to the east of the Island of Malta. They give quite a different impression 
from that in the Maltese account and, being constructed perpendicular to 
the features. they have a more scientific basis. The same Annex 9 also 
contains profiles that follow the western segment of the Maltese trapeziurn 
from Ras Ajdir i o  Gozo and its eastern leg as far as its intersection with 
the proposed Maltese rnedian line. These profiles illustrate how com- 
pletely Malta has ignored the geornorphology of the sea-bed in its pro- 
posed result. However, i t  does not seem necessary to resort to the drawing 
of profiles any more than to rely on abstract constructs or models to 
illustrate what plainly appears from a bathyrnetric map of the area regard- 
ing the nature of the sea-bed oï interest in the present case. 

5.37 The only point that emerges from this discussion, whatever tiie 
language employed or the illustrations used, is that the southern portion ?f 
the Pelagian sea-bed becomes deeper toward the east. In this sense, depth 
per sa does not creatc a discontinuity. There is no network or zone of 
rifting here that can be compared in any way with the Rift Zone. The 
legends on Figures I and 2 of the Maltese Counter-Memorial and referred 
to above - to the effect that the Misurata and Tripolitanian Valleys are 
"established on old, partly buried grabens" - is incorrect. The "valleys" 
are merely a general reflection of old grabens (over 90 million years old) 
underlying this region. The "valleys" themsetves were formed by other, 
much more recenl factors such as erosion and deposition. Moreover (and 

' See Mulre.re Cuunrer-Mrniorial. Vol. II. hnncx 2. p. 18. 
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more irnportantly ) , the grabens are heavily blanketed by thick sedirnents' 
- they are not "partly buried grabens". The general smoothness and lack 
of steep gradient of this whole area of the sea-bed underlying the southern 
Pelagian Sea was fully detailed in the Libyan Mernorial' in both a 
north/south and an east/west direction, and has not been controverted. 
The Maltese Counter-Mernorial fails completeiy in  this respect - the 
most it shows is a mere deepening of this portion of' the sea-bed to the east3. 

5.38 What stands out rather conspicuously from Malta's effort to play 
down the significance of the Rift Zone by emphasising geomorphological 
and geological features south of the Rift Zone is that it rnakes a shambles 
of the argument in the Maltese Memorial that the whole area is a 'geolog- 
ical continuum". It might have been expected that this assertion would 
fade away in the Maltese Counter-Mernorial but, to the contrary, it 
returns with full vigour. In far t  IV, where Malta's case is restated, it is 
again asserted at paragraph 270(a) that: 

"The seabed between Malta and Libya is a geological continuum 
consisting of the Pelagian Block and thus the shetf in the relevant 
area is characterised by its essential geological and geomorphologi- 
cal continuity'." 

As the foregoing paragraphs have made clear, however. this is simply not 
the case. Even the descriptions found in the scientific papers annexed to 
the Maltese Counter-Mernorial contradict any notion of a geornorphologi- 
cal or geological "continuum" in the relevant areas. 

2. The Escarpments-Fault Zone 

5.39 Less need be said about this feature at this stage of the written 
pleadings. It was arnply discussed in the Libyan Memorial and Counter- 
Memorial. Neither the Mattese Counter-Mernorial nor ils two technical 
notes attempt to deny its existence and importance on the factual plane. 
Professor Vanney even describes this feature as "one of the most remarka- 
ble in the Mediterranean because of its length (more than 700 km) and its 

' FINI.:TTI, 1. R.. "Structure. Stratigraphy and Evolution of Pclagian and lonian Seas". Bol. 
Geoj. Teor. AppI.. '/O\. 24, NO. 96. 19B2. pp. 247-312; ~ U N < ~ S M A .  D.. el al., (1984). 
op. cil.. p. 13. 
*See Libyan Mernorial. Technical Anncx. Pari f .  
'The  implication in para. 56  of thc Malrrse Counrer-Mernorial that the Court in paras. 66 
and 80, pp. 57 and 64, of its 1982 Judgmcnt rnadc an assessmcnt as to the relevance or the 
"Tripolitanian Furrow" which Libya is now disrcgarding in ihe present case is incorrect. This 
feature was mcrely nolcd LIS thc only possiblc onc lhai might have relcvance when compared 
with such trivial sea-bcd fcalurcs as ihc Ridc de Zira and the Ride de Zuara. upon which 
Tunisia had placcd so much emphasis. 
'See para. 5.14, abovc, rcgarding Malta's apparcnt admission as ta whak is the relevant area 
in the preseni case. 
'See paras. 5.1 5-5.29. nbave. 
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height (dimerence in level between 1 to 3 km)'". The technical paper of 
Professor Mascle, since his interest is focussed on the sea-bed between 
Malta and Libya from which he apparently excludes any area east of ihis 
line of escarpments and fault zone, does not expressly deal with this 

@ feature at all. However, Figure 19 at page 50 of his paper portrays the two 
Escarpments in very clear, graphic form running southward to a point at 
about 15" E longitude and 33" N latitude'. 

5.40 It must, therefore, be taken as admitted that the Parties are in  
agreement over the fact that the Escarpments-Fault Zone forming the 
eastern boundar), of the Pelagian Block constitutes a fundamental break in  
the morphology of the sea-bed and subsoil. However, Malta makes two 
curious comments relating to this feature that require discussion. 

First, Malta asserts in  paragraph 60 of its Counter-Memorial that the 
importance attributed by Libya to the Escarpments-Fault Zone can be 
valid only if "the Escarpment - the existence of which cannot be denied 
- represents the eastern end of Malta's continental shelr'. In  paragraph 
61. Malta then invokes the definition of the continental shelf in Article 76 
of the 1 982 Convention. But this again indicates a confusion between the 
concepts of entitlement and delimitation. For Libya does not Say that the 
Escarpments-Fault Zone marks the limit of areas of national jurisdiction, 
beyond which lies the "area", the deep sea-bedg. The point is simply that 
the Escarpments-Fault Zone represents a fundamental change in the mor- 
phology of the sea-bed and subsoil, forming the edge of the continental 
shelf underlying Ihe Pelagian Sea, often referred to as the "Pelagian 
Block". Accordingly. it constitutes a relevant factor of great importance 
to the present case. 

' Malfcse Counier-Mrniorial. Vol. II. Anncx 2, para. 29. p. 34. Other descriptive phrases 
uscd by Prorcssor Vanncy for thcsc fciturcs arc: its "rcmarkable exieni"; ils "edge . . . dips 
on the eist to dcpihs in  thc lonian Büsin which are excepiional for the Mediterraocan"; ihc 
"rupture oî ihc slopc": "divcrse rclicrs staggcr down"; "erecl slopes (ofien cui by a nctwork OC 
ravines or by several small vallcys). crcsis . . . . peaks (in many cases volcanic), or dccp 
basins" (311 found at p. 18). 
'This Figure in oihcr rcspccis is coniusing. making nodistinction between types or structural 
features and lhcir agcs. Thc suggestion thai thcrc is sorne *network" uniiing al1 o f  thesc 
fcatures convcys a vcry mislciiding impression. I t  is wcll-known and beyond question ihat the 
various Ccatures depictcd. to the cxtcnt ihcy cxist a i  all. occurred a i  widcly separated 
geological times and hüd quitc diffcrcnt causes. ( l i  is worth noting howevcr. that ProCessor 
Masctc uscs Libyi's norncnclaturc for ihc "Ragusa-Malia Plaieau".) 
'Sec Par! XI, Article 133, ri seq.. of ihc 1982 United Nations Convention on the Law orthe 
Sea. I t  is not thc position of Libyü that ihc continental margin. as this ierm is defincd in 
paragraph 3 or Arliclc 74. ends a i  this significant fcaiurc. I n  faci, Libya has never conceded 
ths i  Malta's continental shclf rights cxtcnd this far to the east. The whole matter raised by 
Malia of whethcr thc lonian Sci is underlain by continental or oceanic crust or some 
interrnediate form is. in thc vicw of Libyü. ü scicntific qucsiion of no relcvanct i o  ihc present 
case. Sec. in this rcgürd. tn. 2 ai p. 21. above. 
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Second, the analysis in the Maltese Counter-Mernorial of the relevance 
and significance of the Escarpments-Fault Zone seems based on a funda- 
mental confusion. For example, in paragraph 6 of the Maltese Counter- 
Mernorial, the question is posed: 

" [ W ]  hy should the descent into the depths of the Ionian sea limit 
the rights of Malta towards the east but not constitute any obstacle 
to the extension of the rights of Libya towards the north?" 

Again, in paragraph 139, Malta speaks of Libyan claims to maritime 
rights that "skirt the Medina Escarpment towards the east". The complete 
- and most baffling - statement of Malta in this respect is found in  
paragraph 208 of the Maltese Counter-Mernorial, quoted in  part below: 

"Malta. we are repeatedly told, can have no rights exlending 
beyond her limited 'natural prolongation' in the physical sense and. 
in particular, cannot have rights which project beyond the edge of 
the Sicily-Matta and the Medina Escarpments. Libya. however, 
does not regard itself as bound by these limitations but, soit argues, 
should be allowed to develop its claims right through this 'forbid- 
den' area in order to establish a delimitation with 'third States'. 
Why is it, one is bound to ask, that considerations of geology, 
geomorphology and of the principle of natural prolongation which 
are so strenuously adduced as the basis of Libya's case against 
Malta, have no reciprocal applicability in relation to Libya's ambi- 
tious claims?" 

A simple reference to a map will provide the answet. For a map shows ihe 
very iong length of Li byan coast extending from the line of Escarpmen ts 
and Fault Zone eastward across the southern limits of the entire area of 
the Sirt Rise-Ionian Sea, al1 the way to the Egyptian border'. The Escarp- 
ments-Fault Zone does not cut across and disrupt the natural prolongation 
northwards of the Libyan landmass from this length of coast as it does any 
Maltese prolongation to the east. 

5.41 In lhis connection, one of the most misleading illustrations in  the 
@ entire Counter-Mernorial of Malta appears as Figure I of Annex 2 at 

page 16. This has been reproduced as Figure 1 facing page 65. The 
north/south dark blue line which marks the eastern edge of the Pelagian 
Sea formed by the line of Escarpments and Fault Zone is made to continue 
on to the east as if a similar structure blocked Libya's natural prolongation 
into the area beyond the Escarpments-Fault Zone. The legend makes 
matters worse by asserting that the isobaths underline major structures. 

' The ltalian Application for Permission to lniervene in the present case and the subscquent 
Oral Hearings and Judgmcnt of the Court did much to clariîy the obvious relationship 
between the coasts OC Italy and Libya in this area of continental shelf east of the Escarp- 
ments-Fault Zone. 



76 CONTINENTAL SHELF 1741 

There is no discontinuity lying off the coast of Libya in this area. The 
natural prolongation of the land territory of Libya northward in  this area 
is illustrated in  geological terrns by the pull-out cross-section appearing as 
Figure 1 in the Libyan Counter-Memorial, a figure based on seisrnic and 
drilling data. Malta's claim, displayed by its trapezium figure, would, if 
allowed, be a clear violation of the principle of non-encroachment so often 
emphasised i n  Malta's pleadings -the encroachrnent in  this case being on 
the natural prolongation of Libya seaward frorn its coast into areas of the 
Sirt Rise and lanian Sea lying to the north of Libya, or on the natural 
prolongation of ltaly to the south - areas which al1 lie outside the relevant 
area in the present case. 

5.42 Thus, it stands out clearly frorn the pleadings of the Parties to date 
that, just as Malta seeks to avoid a serious analysis of the geographical 
facts, so also does it atternpt to divert attention from the remarkable sea- 
bed and subsoil features that exist in the areas of continental shelf relevant 
10 this dispute. I n  the view of Libya, the physical facts of geography, 
geomorphology and geology lie at the very heart of this delimitation of the 
continental shelf. They are not complex to understand and constitute 
relevant factors of prime significance that cannot be ignored in seeking an 
equitable result. 

5.43 The significance of the Rift Zone is underscored by the fact that 
twoof the rnost tecent technical papers dealing with this geomorphological 
and geological phenornenon have reached the sarne conclusion: that a 
"microplate" may be in formation along the Rift Zone'. To quote from 
the first of these papers. referring 10 the results of the collision between the 
African and Eurasian plates: 

"This initiated the latest period of tectonic activity and broke the 
Pelagian area in  a passive southern platform attached to Africa 
and a separate fractured mobile terrain north of the Tunisian Pla- 
teau and Medina Bank. The neotectonics north of 35" can be 
described by uplift of Sicily and dextral shearing of the east to 
southeast rnoving Sicilian-Calabrian block with respect to Africa. 
This rnovement, of what might be considered a microplate between 
the African and European plates, is sirnilar to that of the Aegean 
microplate, both of which are apparently consurning from different 
directions what remains of the oceanic part of the Ionian Basin'." 

' These pipcrs support thc conclusion rcfcrrcd io in fn. 2 ai  p. 29 of the Libyon Memoriol. 
ciiing D i i w i : ~ ,  et al., (1973) .  whosc Rgurc illustrating this point appearcd ai Annex 12, 
thercto. 
* J o ~ r i s ~ n ,  O., ut al.. ( 1984). op. cil.. p. 15.  a s  wcll as Fig. I of ihat paper. Minor spelling 
errors have bccn corrccicd in thc abovc quolaiion. This page and Fig. I appear in Annex 6. 
herelo. 
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The second paper, after comparing the Rift Zone with that of the Red Sea, 
concluded as follows: 

"The rifting process in the [Rift Zone], though quite recent in  
cornparison to the rifting in the Red Sea, for example. has already 
produced a huge fragmentation of the crust along the [Rift Zone] 
and a prominent Mantie upiifting and crustal thinning. Hence, i t  
is possible to delineate the tectonic separation of a Sicihan 
microplate, which includes the Adventure Plateau and the Ragusa- 
Malta Plateau. from the African megaplate'". 

- 

' FINI:TTI. I .R. .  (1984). op. rit., p. 27. This page appears in Anner; 7. hereto. 



CHAPTER 6 

REFLECTION OF THE FACTS AND RELEVANT 
CIRCUMSTANCES IN ORDER TO ACHIEVE 

AN EQUITABLE RESULT 

6.01 The principal elements which point to a delimitation that is 
equitable under the particular circumstances of the present case can be 
found on a bathymetric map of the Central Mediterranean'. The various 
considerations introduced in the Maltese Mernorial under such headings 
as Malta's political status, the absence of land-based energy sources, and 
Malta's status as an island developing State are extraneous and clearly not 
relevant to the question of delimitation'. Othcr factors, such as those 
relating to Malta's fishing activities and national security considerations, 
have also been shown to be lacking in  substance3. 

6.02 The factors of particular relevance to delimitation in the present 
case are the physical factors in the sense that they relate to ( i )  thegeneral 
geography of the setting in  which the delimitation is to take place, includ- 
ing the presence of third States and third State delimitations in the area, 
(ii) the specific geographical factors of coasts, size and distance, and (iii) 
the characteristics of the sea-bed and subsoil that constitute the continen- 
tal shelf. As to the subsoil, it is when these geological elements have 
aîïected the surface of the sea-bed that they acquire particular significance 
in pointing-up what, in fact, constitutes the natural prolongation of one 
State or the other and whether fundamental discontinuities exist4. As the 
Court said in its 1982 Judgment - 

" . . . jusr as it is the geographical configuration of the present- 
day coasts. so also it is the present-day sea-bed, which must be 
considered. It is the outcome, not the evolution in the iong-distant 
past, which is of importance"." 

@ 6.03 Map I I  displays the physical setting of this case and may be a 
useful guide to the paragraphs that follow. On it have been placed the 
delimitation lines according to the Italy-Tunisia Agreement of 1971, the 
Italy-Greece Agreement of 1977 and the Court's line in the TunisialLibya 
case as it appeared on illustrative .Map No. 3 of the 1982 Judgment. The 

 course. the importani facior orthc conduci of the Parties i ç  noi reflectcd by a bathymet- 
ric chari. Its rclcvancç to ihc prcscnt case is iakcn up in Chapter 2, above. See also paras. 
1.04-1.27 of the Libytin Counirr-Meniorial. 
'See. generally. Chapier 3 of the Lihyan Counier-Mernorial and paras. 4.49-4.51. above. 

Ibid.; Malia's reliancc on ihc principle of equality or States has been deali wiih in para. 
4.47. abovc. and in the Lihyan Counfer-Muniorial (paras. 4.03-4.08) where ii was shown io 
be of no relevance i n  cffccting a dclirnitation beiween the Parties. 
'See Notrh Sea Confinenrai Sheij, Judgmeni. I.C.J. Reports 1969, p. 51, para. 95. 
Toniinenral Shelf (TuoisialLibyan Arab Jnmahiriya), Judgmeni. I.C.J. Reporrs 1982, 
p. 54. para. 6 1. 
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Rift Zone is shown by a slight shading, and the key features of the Rift 
Zone have been labelled, as well as certain other features of particular 
interest in  the present context. 

A. The General Setting 

6.04 Reverting to the broader geographical and geomorphological 
@ setting revealed by M a p  I I ,  certain points stand out. The distinct charac- 

ter of both the geographical situation and the characteristics of the sea- 
bed in question is immediately evident. Malta is seen to be a srnall island 
group, not located by itself in the middleof a vast ocean, but placed within 
a constricted sea bordered by mainland States with extensive coastlines 
and large land territories. It is also apparent thar the lines formed by the 
Sicily-Malta Escarpment and the Medina Escarpment divide two very 
different areas of sea-bed: that underlying the Pelagian Sea, on the West, 
and that underlying the lonian Sea, on the east. Focussing on the area 
under the Pelagian Sea, the Rift Zone may be seen to divide two other. 
clearly separable areas or units: to the north are the Maltese Islands and 
the shelf of the Ragusa-Malta Plateau, the latter appearing as a subma- 
rine extension of Sicily; to the south lies the shelf that extends froni the 
Libyan shores through the Melita and Medina Banks up to the Medina 
Channel, which separates this southern area from the Ragusa-Malta Pla- 
teau. The eastern border of the banks is the Medina Escarpment. These 
banks run generally southwestward toward Libya and westward toward 
Tunisia. To the east, the sea-bed area underlying the Pelagian Sea is 
bounded in the north by the Sicily-Matta Escarpment and in the south by 
the Medina Escarpment'. 

6.05 With respect to the presence of third States in the region, the 
southernmost points of the Italy-Tunisia delimitation on the West and of 
the Italy-Creece delimitation on the east are of particular interest. I f  these 
points areconnected, it is seen that this line would not substantially depart 
from a line running through the Rift Zone. 

B. Geographical Factors 

6.06 An examination of the relationship of the coasts of the Parties 
reveals, j r s t ,  that the Maltese Islands are very small in  relation to the 
surrounding land territories and, second, that the generat direction of rnost 
of their coasts does not run from West to east but rather from northwest to 
southeast, generally parallel to the Coast of Sicily to the north and to the 
features of the Rift Zone to the south. The effect of this, particularly when 

' As Mup II shows, thc Mcdina Escarpmcni cxicnds south io  approximately 33" 30' N 
latitude. The dividing poini of ihcsc Escürpmcnts is  thc Rift Zonc and its extension into the 
Heron Valley. 
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this "tilt" is emphasised by Malta's official baselines', is that only short 
lengths of the coasts of the Maltese Islands can be said to face Libya 
directly. Only those south or southwestern facing coasts on the Islands of 
Gozo and Malta that were identified in the Libyan Memorial bear a 
relationship to the Libyan coast between Ras Ajdir and Ras Zarrouq, 
which. similarly. was identified as relevant for purposes of the present 
delimitationz. 

6.07 Of course. the Libyan coast extends along the entire southern 
flank of the Central Mediterranean. However. the portion of this coast 
lying east of Ras Zarrouq lies well outside the area relevant for purposes of 
the present delimitation as identified in paragraphs 10.12 through 10.18 of 
the Libyan Memorial. In theory, the tiny segment of Maltese Coast facing 
southeastward (a  coastal facade of only some 5.4 kilometres) might be 
said to face the Libyan coast in the vicinity of Benghazi. some 350 nautical 
miles away. In reality, these coasis bear no more relation to each other 
than do the coasts of Crete to the coasts of Tunisia. Aside from the 
considerable distance that separates the two coasts and the vast difference 
in size. the Libyan coast east of Ras Zarrouq abuts on a verydiKerent area 
of continental shelf lying east of the Escarpments-Fault Zone consisting of 
the Ionian Sea and Sirt Basin. Moreover, the small southeast-facing part 
of Malta's coast is dwarfed by the coasts of third States - in this case of 
italy and Greece - which also extend into this area, and, as noted above, 
by the coast of Libya. This highlights the fact that delimitations in  the 
Ionian Sea involve these larger mainland States, not Malta. 

6.08 It follows that the only coasts of the Parties which can realisti- 
cally be regarded as having a relationship to each other for purposes of the 
present delimitation are the Libyan coast between Ras Ajdir and Ras 
Zarrouq and, al the very most, the Maltese coasts between the western- 
most point on Gozo and theeasternmost point on the Island of Malta3. The 
lengths of these coasts stand in a ratio of between approximately 1 :8 and 
1:12 to each other'. When viewed in this context, the 1973 proposal of 
Libya - to which the Maltese Counter-Mernorial devoted considerable 
attention - can readily be understood. 

C. Libya's 1973 Proposal 

6.09 The manner in  which the Maltese Counter-Memorial has mis- 
characterised Libya's 1973 proposal calls for some comment5. This pro- 
posal is attacked on three main grounds in the Maltese Counter- 

' f hesc basclincs wcrc discusscd in ihc Libyan Counter-Memoriol, para. 2.35. 
Libyan Memorial, paras. 10.10- 10.1 1 .  

' Ibid., and sec para. 6.06. abovc. 
' Libyon Mrmorial, para. 1 O. I 1 .  
' The historical background ta Libya's 1973 proposal has k e n  fully set forth in  Chapter 4 to 
ihc Libyan Mernorial. 
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Memorial: it is said that it would be "the product not of a method of 
delimitation but of a systern of apportionment based upon a concept of 
proportionality'"; thus, "[t] his line was in no way constructed by refer- 
ence to Libya's now dominant concern ta reflect its own 'natural prolonga- 
tion'*"; this, in turn, is said io show that "Libya's case to-day is in principle 
quite dilïerent from Libya's case a decade ago3". The invalidity of ihese 
assertions rnay be seen if the 1973 proposal is examined for what it i s  and 
not for what Malta would claiai it represents. 

6.10 The 1973 proposa1 of Libya was geared to the physical setting of 
the area between Libya and Malta. l t  was arrived at by connecling points 
along the relevant coasts of the two Parties and dividing the resulting lines 
in the ratio of the respective lengths of the relevant coasts. These were 
regarded by Libya as approximately the lengths of coast described in  

@ Section B above. The resulting line appears on Map 12. 

6.1 1 In July 1972, Libya had. for the first time, been presented with a 
concrete proposal for delimitation by Malta. Examination of the Maltese 
median Iine quickly showed that the equidistance method could not lead to 
an equitable resuIt in the circumstances of the case and was cleariy dispro- 
portionate. As showri by the minutes of the meetings of April 1973', the 
approach taken by the Libyan side representcd a method based on the 
facts characterising the situatiori that would be responsive, in particular, 
to two key questions: what coasts are relevant to the deiimitation, and how 
can the very different characteristics of those coasts be reflected in the 
delimitation? 

6.12 The answer given by the Libyan side to these questions - divid- 
ing the distance separating the coasts of the Parties in accordance with 
their relative lengths - is now attacked by Malta as reflecting "no known 
method of delimitation in accordance with Iaw and [being] impressionis- 
tic and arbitrary, as befits an approach based on apportionment'". Such a 
conclusion seems to stem frorn the insistence in Malta's pleadings on the 
"normal" nature of the geographical setting. The fallacy in Malta's 
description of the geographical situation involved in  the present case is 
that Malta apparently sees itself as if  it were located alone in the rniddle of 
an ocean. It is not. It is located in a narrow sea with a number of much 
larger neighbours having far more extensive lengths of coast flanking the 
surrounding areas of continental çhelf. 

6.13 The 1973 Libyan proposal dealt with this particular situation -a 
small group of islands with only very short lengths of coast that could be 
' Mal~t=se Coun~er-M~morial. para. 267. 
* Ibid., para. 182. 
a lbid..  para. 194. 
' See Libyan Memorial, Annex 40. 
' Maitese Counfer-Meworial, para. 228. 
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said to face a much longer length of the mainland Libyan coast - in a 
fashion that would reflect these coastal dilïerences. For this reason, it was 
not based on equidistance since that method fails to reflect, among other 
factors, the diflerences in coastal lengths between Libya and Malta'. 
Rather than being derived from a pre-ordained method as such, the 1973 
proposa! sought a way of achieving an equitable result in these circurn- 
stances. The technique ernployed assured that each kilometre of Maltese 
coast received approximately the same weight as each kilometre of Libyan 
coast, with the result that the differences in coastal lengths were taken into 
account and the distorting effects of equidistance, particuiarly given the 
distance between the coasts, were eliminated2. 

6.14 In the light of these observations, it is interesting to turn to the 
Maltese assertion that: 

"Stripped of the deiail, the Libyan position is based upon a highly 
abstract conception involving a partition of the seabed in accord- 
ance with a specialised version of the test of proportionality, which 
in eflect becornes an independent criterion advanced as the basis 
for a claim to a just and equitable sharea." 

In fact, i t  is obvious that the Libyan approach of 1973 is not based on or 
derived from an apportionment of areas of continental shelf. An appor- 
tionment presupposes two operations:first, a measurement of the areas of 
continental shelf to be apportioned between the Parties; second, a partition 
of those areas to each Party in accordance with a set ratio. The method 
proposed by Libya involved neither of these steps. It involved the construc- 
tion of a line by applying a ratio based on the difference in coastal lengths 
to the distance separating the coasts of one country from those of the 
other, and not a "sharing out" of areas. 

6.15 Even were the Maltese assertion correct, it could be made with 
equal force aboul equidistance, the difference being that equidistance 
would represent an atternpt to apportion the continental shelf between the 

' The question or the distorting cffect which çrnall islands may have on an quidisiance line 
has always been a problcm. How to rcrnedy that effeci in order to reach an qui tab lc  rcsult 
must be answercd within thc framework oCeach particular situation. The diversity of possible 
rneihods which müy bc uscd to obviate such dispraportionate results was illusirated by the 
1977 Anglo-French Arbirruiion wherc two differcnt approaches were used: an enclave solu- 
tion around ihc Channel Islands and the use of halî-effect with respect to the Scilly Islands. 
Examples of State practicc also illustrate oiher methods or dealing with istands. 
* During the April 1973 meetings. the Libyan delegation made the following point: 

"In replying io thc example stated by the Maltese delegation concerning the 
determination or the dividing line by the equidistance method between the Island of 
Malta and Sicily thc Libyan delegation stated that in ihis spccific case both methods 
will give alrnost the same resulis. because of the tact that the portion of the coast line 
of Sicily Island nearly equel io ihe lengih of the Maltese coasi Facing Sicily." Libyr 
Mernorial. Annex 40. 

Moltese Counrer-MrmoNal. para. 222. 
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countries involved in a 1 : 1 ratio', whatever their coastal lengths, whereas 
the Libyan' proposal reflected the difference in coastal lengths. Which 
conception is the more "highly abstract": that of Malta, which dictates the 
automatic application of a method simply because it has been used else- 
where. and in  spite of the fact that it leads to results divorced from the 
concrete circumstances of the case, or that of Libya. which açsesses and 
balances those circumstances, and reflects them in the delirnitation? 

6.16 The second ground on which the 1973 Libyan proposal is 
attacked by Malta stems from what Malta sees as an inconsistency in  the 
Libyan case. The 1973 line is said by Malta not to have been constructed 
by reference to what is "Libya's now dominant concern", natural 
prolongation. 

6-17 Malta's assertion that the "proposal based upon the ratio of 
coastal lengths and the 'Rift Zone' boundary represent two distinct con- 
ceptions which cannot in  legal terms be complementary since they lack a 
common basis"" is at  the same time inexact and misleading. It is inexact in 
implying that there is no comrnon basis between geographical factors, on 
the one hand, and geornorphological or geological ones, on the other. Thai 
common basis is the concept of natural prolongation, which cannot be 
reduced 10 either one or the other set of factors" lt  is misleading in 
stating that these factors "cannot in legal terms be complementary", 
because this is creating a problem which does not exist. In the delirnitation 
process, al1 the relevant facts and circumstances must be identified, 
examined, assessed and weighed in order to reach an equitable delimita- 
tion, Foremost among those facts and circumstances are those which 
concern the coasts of the Parties and the sea-bed and subsoil of the 
continental shelf itself i n  the area to be delirnited. The question is not, 
therefore, to know whether the solution toward which an examination of 
the coastal retationships of the Parties and that loward which an examina- 
tion of the sea-bed would lead are "complementary" in a n  abstract way; 
the question is whether those factors point towards the same solution and, 
if not, how much weight lhey must be given in relation to each other, 
within the framework of the parlicular delirnitation in  order to reach an 
equitable solution. 

6.18 It is also impossible to accept Maltais contention that Libya's 
case has materially changed since 1973. Today, as ten years ago, Libya 
takes the view that "the solution should be fair and reasonable, taking fully 
into account the circumstances of the particular case4". In 1973, the 

See Libyan Counrer-Mernorial. Diagram A facing p. 160. 
@ '  mai^,^ Counirr-Menioriol. p a r u  269. 

:'Sec Libyan Murnorial. p t r a .  6.55. and Libyan Caunicr-Mernorial, para. 4.21. 
, Libyan Mernorial, para. 4.24, disapprovingly quoted by Malia in iis Counter-Mernorial. 

para. 222. 
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Parties met to reach an agreement on a line, and Libya made a proposal 
taking into account what are still, in Libya's view, important relevant 
circumstances in the present case including the coastal relationshipof the 
Parties'. The question then was to arrive at a line of delimitation by 
agreement, not to develop a full legal case in support of this proposal. The 
general physical characteristics of the deep areas of sea-bed lying south of 
Malta were, of course, well known to both Parties at that lime2. Libya's 
1973 proposal, though based primarily on the coasts of the Parties, was in 
harmony with this fact. It is evident that during a one-day meeting a full 
discussion of the factors supporting the proposals of each Party would have 
been inconceivable. Morever, since this meeting the potential legal signifi- 
cance of sea-bed and subsoil features such as the Rift Zone has been 
amplified by the Court of Arbitration in its 1977 Award and by this Court 
in its 1982 Judgment. Thus, there is no inconsistency in the approach of 
Libya to the present delimitation which has always been focussed on the 
facts. Today, as ten years ago, Libya seeks an equitable result that refiects 
the relevant circumstances of the present case which, as was observed at 
the start of this Chapter, consist largely of the physical factors of geogra- 
phy and the features of the sea-bed and subsoil of the continental shelf 
areas in question. 

D. Sea-Bed and Subsoil Features - a Boundary Within 
and Following the Ceneral Direction of the Rift Zone 

6.19 Turning next to the sea-bed and subsoil features of the continen- 
tal shelf within the relevant area, the Rift Zone is evidently of particular 
importance in the light of the scientific evidence. As discussed in Chapter 
5 above, in its essence this evidence has not been disputed by the scientific 
papers furnished by Malta with its Counter-Mernorial. However, the Mal- 
tese Counter-Mernorial has ctiticised Libya for suggesting that the Rift 
Zone should constitute the boundary between the continental shelf areas 
appertaining to each of the Parties. This characterisation of Libya's posi- 
tion is inexact. Libya has never advanced the proposition that the Rift 
Zone per se constitutes a natural maritime boundary line between the 
States. Rather, Libya's position is that the Rift Zone provides critical 
physical elements for the determination of a boundary line which would lie 
within and follow its general direction. 

During the Aprit 1973 rnccting Libya had noopportuniiy to dcvclop fulty its position. It was 
only a one-day session in which ihc Partics had the opportunity to do no more rhan set forth 
their positions and ai which no cornprehcnsivc proposals werc formulattd. It i s  cvidcnt that 
Malta had no interest in discussing üliernaiives to its "median linc" position. The oui-of-hand 
rcjection of Libya's proposal by ihc Primc Ministct OC Malta on the very day the Libyan 
proposal was tablcd aitests to this f;ici. Scc Libyan Mernorial, para 4.37. 
See paras. 2.03-2.12, above. with relerence to Malta's acknowledgrncnt in 1966 of this fact. 
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6.20 The characteristics and features of the Rift Zone and its general 
extent have been fully discussed in  the Libyan pleadings and are illus- 

@ trated on Map 13. With respect to the geological factors of primary 
importance which underscore the significance of the Rift Zone, of particu- 
lar pertinence is the scientific study containing an analysis of gravily 
anornaly data in  the area generally underlying the, Pelagian Sea'. Il should 
be stressed that the bulk of the data on which this study relies has been in 
existence for some 10 years and is abjectivety verifiable. What this analysis 
confirrns in geological terms is the magnitude and importance of the Rift 
Zone. One of the illustrations in this paper depicts a iine along the axial 
ridge of the Rift Zone where the crust has been stretched and hence 
thinned the most as a result of the deep-seated rifting and faulting occur- 

@, ring there. This red line appears on Map 10 facing page 66 in Chapter 5 
above, and has been superirnposed on Map 13. To quote from the legend 
appearing on the illuslration to lhis study (attached hereto as Annex 7): 
"This axis is associated with a remarkable Mantle uplifting and Crustal 
fragmentation." Thus, it reflects the geological factors which point up the 
extent and continuity of these sca-bed features". 

6.21 As for the relevant geomorphological - or sea-bed - features 
that appear within the Rift Zone, they stand out clearly on these bathy- 
metric maps of the area. Il is evident that in  the area of the Rift Zone that 
crosses to the muth of the Maltese lstands there are two related series of 
troughs and channels; one may be seen to follow the Malta Trough-Malta 
Channel route where depths exceed 1,700 metres; the other follows the 
deepest parts of the Linosa Trough-Medina Channel. The depths and 
dimensions of these various features were set forth in the Libyan Memo- 
rial and its Technical AnnexY. When the axial ridge depicled on Map 13 is 
compared with these linesof deepest sea-bed relief. it rnay be seen to run in 
the same general direction and roughly between them. 

' F I N ~ T ~ I  , I.R.. ( 1984). op. rii. Scc p r a .  5.27. abovc. For a definition of "gravity anoma- 
lies" sec fn. 6 a i  p. 65. abovc. 
Y AS is statcd in FINIITTI, I.R.. (19843, op. di.. p. 9 (aitachcd as Annex 7. hereto): 

"Thc gravity müp (Fig. 13) clcürly indicütcs ihc area of the [Rifi Zonc] and the 
position of ihc axis of maximum uplift and crustal thinning. The length and the axis or 
the upliR arc wcll ouilincd by lhc continuiiy of thc gravity anomalies across the whole 
Pelagian Sca. Such cvidcni continuity cannoi k round elscwhcre in the Petagian Sea." 

It would be along ihis linc lhat any scpnration of platc boundaries would bc expecied 10 
occur. and. if ihc Rift Zonc should dcvclop IO ihis extent. a new ocean would start io be 
iormed. Although ihc cnd rcsult or the rifiing alang thc Rift Zone is speculaiive, the îact that 
ihis line represcnts lhc urcas of grcatcst ihinning is not. 

Libyun Mernorial. paru. 3.14. and Tcchnical Annex, Pari 1. pp. 1- 12-1 3. 
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E. Geography, Geomorphology and Ceology 
Pointing to the Same Result 

6.22 This Chapter has set forth the rnanner in  which the principal 
physical characteristics of the relevant area between Libya and Malta are 
teflected on a bathymetric map of the region. With respect to the geo- 
graphical facts of the case. thi key elements of interest are ( i )  the great 
disparity in the lengths and configurations of the relevant coasts of the 
parties and (ii) the general setting of the dispute and the proximity of 
third States and existing third Staie delirnitations. As has just been 
pointed out, the 1973 proposal of Libya refiected, among other considera- 
tions, the first of these geographical elernents - the rnarked difference in 
the lengths and configurations of the coasts of Libya and Malta. This 

@@ proposal has been depicted on Maps 12 and 13 on which the area cornpris- 
ing the Rift Zone has been superirnposed. As for the second of the relevant 
geographical elements, the presence of third States and existing third 
State delimitations. i t  was noted how a line connecting the respective end- 
points of these two delirnitations runs generally through the Rift Zone'. 
With respect to the geological and geornorphological factors characteris- 
ing the area, the existence and significance of the Rift Zone constitutes the 
most striking elernent. Within the Rift Zone itself, the scientific evidence 
indicates the presence of an axial ridge line marking the area of maximum 
stretching of the subsoil underlying the Pelagian Sea. This line also 
appears on Map 13, and rnay be seen to fall generally between the two 
deepest geomorphological series of troughs and channels. 

6-23 The expression of these factors and their relative proximity to 
each other illustrates how a balancing of the relevant geographical, geo- 
morphological and geological circumstances of the present case rnay point 
to a result that wou,ld not be difficult 10 identify. Such a delimitation 
would also run right through the disputed area encompassed by the no- 
drilling understanding entered into between the Parties at the tirne of the 
signing of the Special Agreement and, as Chapter 7 below shows, would 
satisfy the test of proportionality'. It is this combination of circumstances 
which suggests that il should not be an insurmountable task, contrary to 
Malta's assertion. for the Court to indicate how in  practice these relevant 
facts and circumstances rnight be reflected by the Parties in 
negotiating a line of delimitation dividing the areas of continental shelf 
between them3, thus enabling thern to arrive at a delimitation without any 
difiiculty. 

' I t  rnay ~ l s o  bc notcd ihai ihc cxrcnsion of thc Libya-Tunisia dclimitation. as depicîed by the 
Court in ils ilIusirüiivc M ü p  No. 3 i o  the 1982 Judgmcni. alrnost inicrsccts with the cnd- 
paini of the Italy-Tunisiii dclimitalion. 
* See also Chapicr IO of thc Libyun Mernorial. 
T e e  paras. 1 .O6 and 1.07. übovc, regardtng the safcguarding orany clairns of third States in 
the area. 



CHAPTER 7 

PROPORTIONALITY AS A TEST OF THE RESULT 

7.01 The shift in Malta's treatment of proportionality in its Counter- 
Memorial as compared with its original Mernorial is welcome if only 
because it enables the dispute on this point to be conducted in more 
realistic terms. In  its Memorial, Malta asserted the irrelevance of the 
proportionality test in the present case'. In its Counter-Memorial, Malta 
devotes the whole of Chapter IV to proportionality, conceding itç general 
relevance to a delimitation in accordance with equitable principles', but 
still attempting to limit its application in the present case3. Nevertheless, 
basic difïerences between the Parties exist both at the conceptual level- 
that is to Say, in relation to the role of proportionality in principle -and at 
the factual level, in terms of how, if  at all, it should be applied having 
regard to the facts of this case. I t  will help to clarify the points in issue if 
these two levels are dealt with separately below. 

A. Proportionality in Principle 

1. Common Ground Between the Parties 

7.02 The Parties now share the view that proportionality is inherent in  
any delimitation in accordance with equitable principles although Malta, 
sornewhat inconsistently, still contends that proportionality is not applica- 
ble in  the present case'. They equülly share the view that proportionality in 
itself is not a source of title to a continental shelf area, but a criterion for 
evaluating the equitableneçs of a delimitation" Beyond this. however, 
there is little on which the Parties agree. 

2. The Principal Points in Issue Between the Parties 

7.03 The main points of disagreement may be most readily identified 
by reference to the critique of Libya's position found in the Maltese 
Counter-Mernorial. Reduced to ils essentials, this critique takes three 
steps. First, Malta attributes to Libya a position regarding proportionality 
which Libya has, in  fact, never advanced. This is the Maltese claim that, in 
effect, Libya employs proportionality as a method of delimitation" Sec- 
ond, Malta attacks this hypothetical position, which is of its own making, 
as constituting an "apportionment" of the continental shelf. Third. Malta 
thus avoids discussing the proper role of proportionality in the delimitation 
process and fails to apply the test of proportionality even to its own 

' Malrese Memorial, plira. 1 29.  
* Mallese Couiirrr-Memoriol, para. 237. 
' Ibid.; Libyan Counrcr-Mrmorial, paras. 6.25-6.32. 
' Malie.re Counrrr-Munrorial, para. 243. 
' lbid., para. 237; Lihyun Mrmoriol. para. 6.90. 
" Moltese Countar-M~moriul, para. 221. 
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proposal for an equidistance boundary. Each of these steps requires sorne 
comment in order to place the issue in the appropriate context. 

7.04 At the outset, it is convenient to dispense with one point raised by 
Malta. This is the comment that Libya does not treat proportionality as a 
"principle", and accords to it only a secondary role'. Of course, the 
jurisprudence has emphasised that proportionality is not a principle or 
method of delimitation. but rather a criterion or test of the equity of the 
result'. This. however. does not diminish the importance of propartional- 
ity since. as the Court has noted, it remains a fundamental "aspect of 
equity3". Thus, it is quite wrong tosay that Libya accords proportionality 
a secondary role. 

7.05 The major criticism by Malta. which merits more attention, lies 
in  the assertion that Libya is advocating the use of proportionality as a 
delimitation method - "a dogrnatic basis for what is in effect a delimita- 
tion4". To avoid al1 further misunderstanding, it should be pointed out 
that this allegation finds absolutely no basis in  any position put forward by 
Libya in  ils pleadings or elsewhere. Nowhere has Libya relied on propor- 
tionality as a method of delimitation. Malta has simply chosen to ignore 
what Libya has actually said on the subject of proportionality5. 

7.06 Instead, Malta has attempted to equate the 1973 delimitation 
proposal made by Libya with Libya's views on the role of proportionality 
as a legal concept. That this is Malta's design is clear from paragraph 221 
of its Counter-Mernorial where it i s  asserted that the meetings between 
representatives of the Parties of April 1973 "reveal the primary reliance 
upon a certain coiiception of proportionality" and that Libya "has contin- 
ued to rely upon this conception of proportionality in its Memorial". 
Having thus created the impression that Libya's views on proportionality 
are reflected in its 1973 proposal - erecting in effect a straw man - 
Malta proceeds to attack this position. 

7.07 The reasoning underlying Libya's 1973 proposal has been dis- 
cussed in the previous Chapter. As was there pointed out, the 1973 propo- 
sa1 was based on the physical reaiities of the particular situation. It. is true 
that Libya did utilise a ratio between the lengths of the relevant coasts of 
the Parties in  order to arrive at a proposai which would reflect the geo- 
graphic facts of the setting. That coastal ratio came into play, however, 
only as a technique for giving comparable treatment to the relevant coasts 

Malru.~r Cbuniur-Mrniurial, paras. 2.16-2.20. 
' See, especially. Anglo-Frtnch Arbilralion. D~rision of JO lune 1977 (Cmnd. 7438) .  p. 6 1, 
para. 101. 
' Cunrinrnral Shuv (Tunisia/Libyan Ara6 Jamahiriya j . Judgrnrnr. I.C.J. Reporis 1982. 
p. 91. pürü. 131. 

Maliese Counitr-Miniorial, püra. 22 1 .  
" See Libyan Mrnroriol. Chapter IO, and Libyan Counrcr-M~morial. Chapter 6.  
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of each Party so that each kilometre of the Maltese coast would receive 
more or less thesarne weight as each kilometre of the Libyan coast. Thus i t  
was that the 1973 proposal of Libya took account of geography and the 
relevant coasts of the Parties and did not involve proportionality in the 
sense of apporlioning out areas of continental shelf. 

7.08 The justification for such a method is self-evident. This Court has 
emphasised that: 

"The geographic correlation between coast and submerged areas 
ofi the coast is the basis of State's legal title . . . the coast of the 
territory of the State is the decisive factor for title to submarine 
areas adjacent to it'." 

Sirnilarly, the Court of Arbitration has obsewed that: 

"A State's continental shelf, being the natural prolongation 
under the sea of its territory, must in large measure reflect the 
configuration of its coasts. Similarly, when two 'opposite' or 'adja- 
cent' States abut on the same continental shelf, their continental 
shelf boundary must in large measure reflect the respective configu- 
rations of their Iwo coasts'." 

Thus, if the coasts are the starting point for determining the areas to be 
delirnited, and if the continental shelf of a State should generally reflect 
the configuration of its coasts, the logical sequence for arriving at a suit- 
able method of delimitation would seern to be: 

( i )  to determine which particular coasts are relevant for the 
delimitation between the Parties concerned3; 

(ii) to determine which areas of shelf are relevant because they 
abut on thesecoasts in the sense that  the areas are the "natural 
prolongation" of the territory of one or the other Party'; 

(iii) to determine what are the relevant geographical and other 
physical facts and how they are to be reflected in the delimita- 
tion within the relevant area; 

(iv) to balance in any other considerations (e.g., the conduct of the 
Parties) that may be relevant for an equitable delimitation; 
and finatly 

( v )  to test t h e  resuli by means of the criterion of proportionality. 
' Conrinenial Sheij (Tirnisiu/Libyan Arob JaniahiriyaJ. Jodgment. I.C.J. Reports 1982, 
p. 61. para. 73. And scc Libyan Menrurial. paras. 7.07-7.20, for a rurthcr discussion. 
' Anglo-French Arbitration. Drrision o j3O June 1977 (Cmnd. 7438). p. 60. para. 100. 
'This is the stage of thc prwcss discusscd in thc Libyan Mernorial. paras. 10.08-10.1 1 .  
' This second stage of thc process is dcscribcd in the Libyun Mernorial. paras. 10.12- 10.1 8. 
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7.09 I t  is the third stage of the proccss which calls for the "weighting" 
of the two coasts and the balancing of the relevant circumstances of 
coastal length and configuration with the other relevant factors, whereas it 
is the last stage by which the result is tested by means of the element of 
proprtionality. Of course, the Maltese thesis is essentially that no weight- 
ing is required nor any testing necessary, since it regards al1 coasts in the 
abstract as equal, but that thesis accords neither with common sense nor 
with the law'. Some "weighting" has to occur if Courts are to treat the 
geographical factors realistically and to balance them into the delimitation 
equation, for to ignore very rea-l ditïerences in  two coasts is to ignore the 
facts of nature, the true geographical factors from which the deimitation 
exercise begins. As the Court hdicated in its 1969 Judgment, there can 
never be a question of "rendering the situation of a State With an extensive 
coastline similar to that of a State with a restricted coastline'". Whether 
one describes this process as "weighting", or "evaluating the geographical 
factors" makes very little difference. The point is that Courts have to take 
account of real differencesa, and the only question is how should they do 
this. 

7.10 Two criteria suggest themselves (indeed, it is difficult to imagine 
any others): thefirsr is the length and configuration of the coasts, and the 
second is the size of the land territory or landmass which extends into and 
under the sea from the coast or coastal front. Thefirst criterion needs no 
further expianation. The second criterion follows from the fact that it is 
the natural prolongation of the landmass - the extension of the land 
territory into and under the sea - which appertains to a State as its 
continental shelf. And whilst the rnethod of delimitation may well have to 
be based on the actual coast, good sense would require that an equitable 
delirnitation should reflect the landmass behind the coast in terms of the 
"weight" of its natural prolongation. The treatrnent of islands in the 
jurisprudence and in State practice where they have received reduced 
effect supports this view. It appears that the site of the island will virtually 
always be a relevant factor in the delimitation'. 

7.1 1 However, whether the cornparisons are of length simpliciter, or 
of length plus weight, they are necessarily reflected in a ratio.'But to 
confound this method of delimitation with the "test of proportionalityn is a 
gross misrepresentation of this method. 

' Sec Libyon Counier-Memarial, paras. 7.16-7.20. Indecd. in ihc Tirnisio/Libya case how 
clsc could ihc change or direction in thc Tunisian coast bt taken into account wiihoul king 
accordcd a ccriain 'weight" in i h t  dclirniiaiion? 
* Norih Seo Conrinrntal Shrlj. Judgment. I.C.J. Reports 1969. pp.  49-50, para. 91. 
a O f  course minor dilfercnccs or incidental fcatures of  coastal configuration can be takcn 
account of by rcprcscniing a coast by a "coastal front". 
'Sec, in particular, para. 4.12, abovc, and, gcncrally, the Libyan Counier-Mernorial. Annex 
or delimitation agrccrnents. 
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7.12 Proportionality is a criterion whereby the equity of the result 
arrived at by balancing the facts and relevant circumstances is tested. 
Indeed, as Libya has already pointed out in iu Counter-Mernorial', reli- 
ance on proportionality cannot be, per se, drawn from a reliance on the 
idea of a "just and equitable share" which the Court has rejected in its 
1969 Judgment', for the Court itself has used the proportionality test in 
the very cases in which it had rejected the doctrine of the "just and 
equitable share". In  addition, one cannot escape the fact that the Court 
has held in prior cases that a reasonable degree of proportionality should 
exist between the extent of the shelf areas appertaining to a coastal State 
and the length of the relevant part of its coastline. While it is understanda- 
ble that Malta does not like the result of the application of the proportion- 
ality test to its equidistance proposal, nature cannot be refashioned, and it 
serves no constructive purpose for Malta to circumvent this fact through a 
suggested view of proportionality attributed to Libya that, in fact, is 
totally at variance with Libya's pleadings. 

B. The Relevant Area 

7.13 It is apparent that the proportionality test is to be applied within 
the area which is relevant to the delimitation. Although the presence of 
third States is germane to the definition of the relevant area, it is the view 
of Libya that for purposes of the present case this area is to be defined 
essentially on the basis of the coasts of the Parties which are related to 
each other even if third State claims may potentially exist in parts of this 
area. The area considered relevant to the present dispute was outlined in 
paragraphs 10.12 to IO.t8 of the Libyan Memorial. The facl that third 
States may claim certain parts of lhis area cannot serve to alter the basis 
for determining this area as relevant to a delimitalion between Libya and 
Malta, even though the extent of the area to be delimited definitively 
between the Parties may be thereby affected. It is also apparent that in 
any part of the area in which third States have clairns the delimitation 
must remain non-prejudical until such time as these claimç are resolved. 
As the Court stated in its 1982 Judgment: 

"lt  is legitimate to work on the hypothesis of the wholeof that area 
being divided by the delimitation line between Tunisia and Libya; 
because although the rights which other States may claim in  the 
north-eastern portion of ihat area must not be prejudged by the 
decision in the present case, the Court is not dealing here with 
absoluteareas, but with proportions. Indeed, if it were not possible 

' Libyan Countrr-Mumarial. para. 6.15. 
Y North Seu Continental S h e e  Jirdgrnent, I.C',J. Reports 1969. p. 22.  paras. 19-20. And see 
the sirnilar vicws by ihc Couri or Arbiiration in  ihc 1977 Anglo-French Arbitrarion and the 
Court in thc 1982 Tuni.~ia/Libya casc. quitc propcrly citcd by Malta in its Counler-Meme 
rial. paras. 226-227. 
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to base calculations of proportionality upon hypotheses of this kind, 
it is difficult to see how any two States could agree on a bilateral 
delimitation as being equitable until al1 the other delimitations in 
the area had been efTectedl." 

C. Proportionality in Practice 

7.14 It may be recalled that the Libyan Memorial, having identified 
the relevant coasts and the reievant area, suggested that the ratios of the 
two coasts (broadly between I:8 and 1:IZ) be applied to determine 
whether, within the relevant area, a delimitation which falls within the 
Rift Zone and which takes into account al1 of the relevant circumstances 
rneets the test of proportionality". The conclusion reached was that such a 
delimitaiion would satisfy this test. t ibya did not advance a precise line, 
since the Court's task is no1 to deterrnine a precise line. 

7.1 5 Obviously. when. in their negotiations. the Parties rnove on to the 
task of determining the precise Iine, that line will have to produce a result 
which reflects the balancing up of al1 the relevant factors and circurn- 
stances and which rneets the proportionality test3. The previous Chapter 
has shown how the geographical, geological and geomorphological factors, 
if properly reflected in  the delimitation. lead to a similar result. Each of 
these factors points to a solution falling within the area of dispute as 
evidenced by the conduct of the Parties, respects the presence of third 
States and existing third State delimitations, and produces a result within 
the Rift Zone which satisfies the test of proportionality as a "touchstone of 
theequitableness4" of the result. There is no particular magicor sanctity in  
any one method of arriving at the particular delimitation. What matters is 
that the result should be equitable: it should be a product of a balancing of 
the relevant facts and circumstances of the case and should reflect approx- 
imately the ratio of the relevant coasts of the two Parties. The drawing of 
the precise line should not present major problems for the Parties. once the 
Court has indicated the relevant area along with the relevant circum- 
stances. the weight to be accorded them and how they are to be reflected in  
the delimitation, and the ratio of areas which such a delimitation estab- 
lished according to equitable principles should bring about. 

' Set Continental SheIf (Tunisio/Libyan Arab Jarnahiriyo). Judgment. I.C.J. Reports 
1982. p. 91. para. 130. Scc atso paras. 1.06 and 1.07, a h v c .  
* Libyan Memorial. para. 10.18. This broad approach was followcd in the hbyan Counier- 
Mernorial. para. 8.05. 
' For ihis p u r p c .  "nicc calculriiions" or proportionality nccd no1 be uscd (AnglrFrench 
Arbirrarion. Becirion JO Junc 1977 (Cmnd. 7 4 3 8 ) .  p. 117, para. 250). but rathcr a 
'reasonablc dcgrcc or proportionaliiy" should be achieved bctwccn the arcas of shclf appcr- 
taining !O cach Siatc and ihc gcncral lenglh of iheir rclcvani coasis. 
' Continental Shry (TunisiafLibyan Arab Jarn~hi r iya ) ,  Judgmrnt. I.C.J. Reports 1982, 
p. 78. pürü. 108. 
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7.16 I f  the additional factor of weighting of size of the landmass or 
land territory is considered, i t  should operate so as to justify the selection 
of a higher, rather than a lower, ratio of coasts in  the present case. As we 
have seen, depending upon how the relevant coasts are measured. the 
coastal ratio could be anything from 1:8 to 1:12. But, given the fact lhat 
the factor of size is weighted so heavily in Libya's favour because of the 
enormous Iandrnass lying behind the Libyan coasts compared to the very 
smatl size of the Maltesc Islands, this would suggest that the delimitation 
should be tested by taking at Ieast the 1:12 ratio rather than the 1:8. 

7.17 The Maltese Counter-Mernorial has not disputed Libya's deter- 
mination as to which coasts of the Parties are relevant to the delimitationt. 
Nor has it taken exception to the coastal ratios. indicated in  the Libyan 
Memorial, which flow from a comparison of these coasts2. Moreover. while 
it is true that the Maltese Counter-Mernorial challenges the importance of 
the Rift Zone. i t  has not advanced any argument contradicting the fact 
that a delimitation within and following the general direction of the Rift 
Zone would satisfy the criterion of proportionality based on the ratioof the 
coastal lengths of the Parties and maritime areas appurtenant to them. 

7.18 Instead. Malta has accused Libya of being illogical. The Mattese 
argument is that Libya treats natural prolongation and proportionality as 
producing a coincidentat result3. According 10 Malta, since there is no 
necessary correlation between proportionality, as a function of the lengths 
of coastljnes, and the principle of natural prolongation, the fact that both 
produce results within the Rift Zone is meaningless. Thus the Maltese 
Counter-Memorial asserts: "If the proportionality argument is valid, the 
natural prolongation argument is irrelevant. I f  the latter principle is valid, 
the proportionality argument is irrelevant'." 

7.19 This line of argument entirely misses the point: it illustrates how 
the Maltese pleadings have failed to appreciate the proper function of 
proporlionaliiy. Thete is no reason in law why each and every factor 
relevant to delimitation must of necessity "coincide" with proportionality. 
In the Tunisia/Libya case, for example, there was no inherent correlation 
between the existence of a modus vivendi - a line extending roughly 
perpendicular frorn the parties' common land boundary - and the test of 
proportionality employed by the Court. And yet the existence of çuch a 
modus vivendi was deemed to be a relevant factor in that delimitation5; i t s  
recognition as a relevant circumstance was not considered to be exclusive 

' These coasts wcrc idcntificd in thc Libyan Memorial. paras. 10.08- 10.1 1 .  
* See Libyan Memarial. pari. I O. 1 1. 

MaI~e .w Corrnrur-M~mwial, para. 23 3. 
' Ibid.. para. 235. 
' Contin~ntol Shclf (Tuni.ria/Libyan Arab Jomohiriya). Judgmtnt, I.C.J. Reports 1982. 
pp. 84-85. para. 1 19. 
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of any other element or circumstance; and certainly not to be preemptive 
of the requirement that the equitableness of the outcome be verified by 
application of the proportionality test. Similarly, in  that case there was no 
automatic correlation between, or mutual exclusion of, the giving of one- 
half effect to the Kerkennah Islands and the application of the proportion- 
ality test. 

7.20 The reason why there is no predetermined relation between pro- 
portionality and any particular factor is straightforward. lt is simply 
because "proportionality" per se does not result in any one particular line 
of delimitation representing a division of areas of shelf. Within any given 
area, an infinite nurnber of lines can divide the area in a set proportion. But 
this is not the role of proportionality as the Courts have made use of it. For 
proportionality is not applied to produce a "line" which is then compared 
with the individual factors and relevant circumstances of the case to see if 
it is consistent with individual factors. Proportionality is used as a test of 
the result -a result which has been arrived at by selecting, weighing and 
balancing-up al! the relevant considerations. The question which the crite- 
rion of proportionality seeks to answer is: does the delimitation to which a 
balancing of the facts and relevant circumstances leads produce an equita- 
ble result? Is it one which includes - 

"the element of a reasonable degree of proportionality, which a 
delimitation carried out in accordance with equitable principles 
ought to bring about between the extent of the continental shelf 
and the length of the relevant part of its Coast . . . lm? 

7.21 If the proportionality test is applied to Malta's proposed median 
line delimitation, the answer to these questions is unequivocally, "No". By 
no stretch of the imagination may it be claimed that, within the area 
relevant to delimitation between tibya and Malta, an equidistance line 
produces a result which includes the "reasonable degree of proportional- 
ity" that this Court has insisted upon in both its 1969 and 1982 decisions. 
The Maltese proposa1 is disproportionate upon its face. It fails outright the 
test of proportionality "as an aspect of equityy". 

7.22 I n  summary, what needs to be stressed is that the treatment 
afforded to proportionality in the Maltese Counter-Memorial remains 
purely theoretical; il adheres to the abstract trapezium exercisea, and is 
divorced from any appreciation of the actual coasts of the Parties or the 
actual area which lies between them. This is in  itself the best proof that the 
realities of the situation are wholly inconsistent with Malta's proposal. 

' Conritwnfal ShclJ (Tunixia/L.ibyan Arab Jamahiriya) . Judgmcnt. I.C.J. Rcporfs 1982, 
p. 93. para. 133 ( B ) ( 5 )  fdi.ryio.riti/l. 
'Ibid. ,  p. 91, para. 131. 
a Sec Chaptcr 7 of the Libyan Counier-Mernorial and the Anncx thcrcio for a critique of the 
trapczium cxcrcise. 
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The moment one examines the actual coasts and the area relevant to those 
caasts (taking account of the presence of third States), the inequity of the 
median line is al1 too apparent. As for proportionality. it must remain 
Malta's thesis that proportionality is irrelevant. For once its relevance is 
conceded. the lack of proportionality in  Malta's median line is glaringly 
obvious. And once that is revealed, the inequity of the result sought by 
Malta is inescapable. In contrast. a delimitation within and following the 
general direction of the Rift Zone produces a result which takes into 
account al1 the physical factors and relevant circumstances and satisfies 
the test of proportionality. 



CHAPTER 8 

OBSERVATIONS ON THE APPROACHES OF THE PARTIES 
TO DELIMITATION IN THE PRESENT CASE 

8.01 In the Introduction to this Reply, attention was called to the 
numerous "misunderstandings and misinterpretations" which characterise 
the Maltese Coutiter-Memorial. Libya's first reaction was that the errors 
should be corrected one by one. On closer examination. it was found that 
any attempt to deal with each and every one of these "mistakes" would 
lead to a document of inordinate length and complexity. Accordingly, 
comment in  the lntroduction was limited to just a few illustrative exam- 
ples of the misunderstandings or misinterpretations which appear in that 
Chapter. 

8.02 The final Chapler of the Maltese Counter-Memorial, Chapter 
XI I I ,  adopts a somewhat different approach from ihat of Chapter 1. It 
suggests adverse implications "for the development of the principles of law 
and equity relating io the continental shelf" flowing from the Libyan 
arguments in  the present case. The alleged implications are themselves a 
fantasy and are based on an incorrect and. at times, distorted view of the 
Libyan arguments. In fact, the Chapter is one which should be examined 
closely in order to appreciate the extent to which the Maliese Counter- 
Memorial has employed rnisrepresentation and exaggeration as a tech- 
nique of pieading. In the end, the Court will, of course, judge where the 
truth lies. Even the Maltese Counter-Mernorial admits (paragraph 333) 
"that the Libyan Memorial appears ro accepi the existing body of princi- 
ples". Properly understood. the Libyan case is directly founded on the 
applicable relevant principles and rules of international law concerning 
delimitation of the continental shelf. 

8.03 Apparently. in an attempt to evade this self-evident fact, para- 
graph 332 of the Maltese Counter-Mernorial resorts to the presentation of 
a view which is a mere caricature of Libya's position. Libya has not, 
contrary to what is said in paragraph 332(a), presented sea-bed features 
as "natural frontiers" or, as is alleged in paragraph 332(d). "topography" 
as one of the "actual bases" for a "primary delimitation". In fact. the 
whole concept of a "primary delimitation" i s  alien to Libya's thinking. A 
composite feature of the dimensions of the Rift Zone does not. in and of 
itself. provide a natural boundary line. However, the physical factors of 
geomorphology and geology. just as those of geography, have k e n  
brought to the Court's attention because they are of relevance to the 
entitlernent of the Parties and constitute in any event relevant circurn- 
stances that provide important elements pointing to an equitable result. 
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8.04 Contrary to what is said in paragraph 332(b), Libya has never 
talked in terms of the "jurisdictional needs" of one Party being "more 
significant" than those of the other. I f  by "territorial extent" in paragraph 
332(c) is meant the factor of the very small size of the Maltese Islands 
and, in  particular, their very short lengths of Coast in comparison to 
Libya's very large size and extensive coasts. then Libya has, consistent 
with the jurisprudence, advanced these geographical factors ris relevant 
circumstances, particularly as concerns the coasts of each Party that are 
related to the shelf area to be delirnited. As to paragraph 332(d), it 
misstates cornpletely Libya's vicw as to the role of proportionality, a 
matter adequately brought out in the previous Chapter. 

8.05 These misstatements of Libya's case have paved the way for the 
Maltese Counter-Memorial, in paragraphs 333 and 345, to suggest that 
dire consequences would result if Libya's approach to the present case - 
wrongly described as a "radical change in the existing structure of the law 
of maritime jurisdictions" - were favourably considered by the Court. 
Matta put5 its threat of dire consequences in these words: 

"Were an international tribunal to show favour to arguments of 
the type advanced by Libya in this case, the law would be thrown 
inta confusion. The implications, the invitation to forms of 
aggrandisement and revisionism which such a change of direction 
in the law would presage, would be serious indeed'". 

8.06 But this alarmist suggestion that the case put forward by Libya 
represents a "change of direction in the law" - in fact a "radical change" 
- is pure fabrication. It is not Libya but Malta which is advancing a novel 
approach to delimitation - an approach which, in fact, did not fully take 
fvrm until the Maltese Counter-Mernorial. It is that approach which is 
contrary to the jurisprudence and tendencies of legal development from 
the Truman Proclarna~ion of 1945 to the 1982 Convention. It is an 
approach based on a theoretical priority for the equidistance methad now 
bolstered by appeal to a "distance principle" whose relationship to delirni- 
tation of the continental shelf is tenuous at best, particularly in the light of 
paragraph 10 of Article 76 of the 1982 Convention. The Libyan case, on 
the other hand, is solidly grounded in  the particular facts of the present 
case and in the jurisprudence. 

8.07 It is not necessary for Libya to try to outdo Malta in predicting 
the dire consequences that would result if the Maltese approach to delimi- 
tation should find favour with the Court. For Malta's line of argument 
does violence to the fact that no special or privileged status ha$ been 
accorded to the equidistance method in the jurisprudence, in State prac- 
tice and in  the 1982 Convention. The Maltese approach rests on alleged 

' Malfcse Coonter-Mernorial, para. 345. 
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"principles" with no facts to back them up or to establish their application 
in the present case. It ignores or side-steps the circumstances which in the 
jurisprudence have clearly been regarded as relevant to continental shelf 
delimitation, namely, the specific geographical facts such as coastal 
lengths, coastal relationships vis-3-vis the area of continental shelf to be 
delimited. sea-bed features and the presence of third States. In Maltais 
view relevant circumstances may be used to "refine" the "equitable nature 
of the primary boundary" as to the "marginal aspects of the equal relation- 
ships of the two coastal States", but never to require a "major re-ordering 
of the primary delimitation'". Such a view relegates the relevant circum- 
stances of the particular case - and hence equitable principles - to a role 
subordinate to the equidistance method which, as Malta would have it, a 
priori leads to a "primary boundary" which is said to be prima facie 
"equitable". 

8.08 This primary delimitation theory only clearly emerged in Malta's 
Counter-Memorial, and may well be termed novel. The a priori role that 
Malta would assign to equidistance never has existed in customary inter- 
national law. In fact, the Truman Proclamation of 1945, invoked no less 
than four times in the final chapter of the Maltese Counter-Memorial, 
itself suggests that such a position as Malta now advances had no standing 
even in 1945. For the Proclamation States unequivocally: 

"ln cases where the continental shelf extends to the shores of 
another State, or is shared with an adjacent State, the boundary 
shall be determined by the United States and the State concerned 
in accordance wjth eqrritable prjnciplesPW 

8.09 What is so different between the approaches of the Parties, then, 
is this. The Libyan approach starts with the view that each case of conti- 
nental shelf delimitation has to be considered on its own facts. Accord- 
ingly, Libya examines the facts, opening up the map, observing the coasts 
of the Parties that relate to the area to be delimited and al1 the geographi- 
cal, geomorpholugical and geological features. Other factors such as the 
presence of third States and the conduct of the Parties are examined. 
Given this special situalion involving these various factual circumstances, 
the task, in the view of Libya, is to determine which ones are relevant and 
how much weight should be accorded those that are relevant in order to 
reach an equitable result. The way in practice of achieving that result flows 
from these facts - it is a function of how best to achieve an equitable 
result. 

' Maltesr Counler-Mernorial, paras. 340-341. This novcl spproach conccrning the "primary 
delimitaiion" is unnmbiguously set forth in paras. 338-344 of the Maltesc Countcr- 
Mernorial. 
' S e c  Libyan Mernorial, Annex 80. 
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8.10 Malta's approach is designed to circumvent the facts. To do this a 
sort of code is ernptoyed. But this code is readily decipherable. Malta's lip 
service to the geographical factors of the present case is quite transparent 
as has been brought out in Chapter 5 above and in the Libyan Counter- 
Mernorial'. Malta denies the relevance of size. coastal lengths and coastal 
relationships. Instead, in  Chapter XIII. Malta refers to - 

"the equitable principle of non-encroachment which recognises 
the elernent of self-protection and requires that proximity of a 
coastal front should predominate over any geomorphological argu- 
ments which would allow cutting across the coastal front of one 
coastal State in favour of another'." 

Similarly, Malta asserts: 

"In principle coastal States which are opposite and abut u p n  the 
same area of continental shelf should be accorded an equal lateral 
reach of jurisdiction3." 

And, again: 

" . . . the equality of lateral reach from the coasts which results 
from equidistance is in harmony with the traditional thinking 
behind the legal principles governing maritime delimitation'." 

These pronouncements have no support in  the jurisprudence and none is 
cited. Terms like "equal reach of jurisdiction" and "equality of lateral 
reach" are just code words for use in getting around the facts - of 
rendering irrelevant the coasts of the Parties and the other relevant cir- 
cumstances of this particutar case. In reality, these propositions are 
nothing more than a restatement of the equidistance method in other 
terms. 

8.1 1 Similarly, Malta's resort to State practice is another device for 
deflecting attention from the facts of the present case as if  some determi- 
native principle or rule of delimitation can be drawn frorn such practice in 
other factual settings. By the same token, Malta's new emphasis on natu- 
ral prolongation as a purely spatial or distance concept is well suited to a 
theory of leap-frogging features of the sea-bed as well as ignoring size, 
coastal lengths and coastal relationships; but, similarly, it has no support 
in  the jurisprudence or in the 1982 Convention. 

8.12 Maltais case is built around abstractions and theories - princi- 
ples that lack a legal foundation, rather than facts and relevant circum- 
stances. The equitableness of Malta's result is not arrived at in  the light of 
'Sec. gtncrally. Chaptcr 2 of ihc t ihyan Counirr-Mrmorial. 
* Maliesc Counrcr-Mrmarial. para. 337(b). 

Ibid.. para. 340. 
' Ibid., para. 339. 
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the facts and relevant circumstances in this particular case but on the basis 
of an a priori judgment that equidistance must be the primary delimita- 
tion to be adjusted in an appropriate case - but not here - and only 
slightly adjusted if "relevant considerations" so require. 

8.13 Apparently these "relevant circumstances" have nothing to do 
with geography, geomorphology or geology. They appear to be the various 
considerations so prominently advanced in  the Maltese Mernorial which 
Libya regards either to have been found by the Court as not relevant in a 
case of continental shelf delimitation - considerations such as compara- 
tive economic needs and lack of natural resources - or to be unproven or 
irrelevant in  the present case - considerations such as "security needs". It 
does not suffice rnerely to state: 

"The security needs of small States and especially small island 
States are no less, to say the least, than those of other States'." 

What are Malta's security needs that require it to have rights to the sea- 
bed and subsoil as far south as almost 34" N latitude and as far east as 
18" E longitude, let alone the Medina Bank area? I f  Malta has security 
interests that would be affected by Libya's claim, just what are they? 

8.14 The case-by-case. faclual approach of Libya is clearly in accord 
with the jurisprudence, the basic principle of delimitation by agreement, 
and the praclice of States. It also makes sense; no situation is entirely like 
another. If equitable principles are to govern the result, the facts of each 
case have to be the starting point and key element in any case of continen- 
tal shelf delimitation. It is clear, as the Court itself has noted, "that it is 
virtually impossible to achieve an equitable solution in any delimitation 
without taking into account the particular relevant circumstances of the 
area'". An abstract. theoretical approach is always prone to work injustice 
in particular cases. Such an approach as adopted by Malta in the present 
case would cerlainly do so. To adopt Malta's approach would be to pre- 
judge future delimitations regardless of the facts or other relevant circum- 
stances and considerations in the particular case. 

8.15 The crucial task lies in  balancing the various factors relevant to 
the delimitation and in weighing the effect each particular circumstance 
should have in  the overall result3. It is not surprising that a factor of 
major importance in one case may be less in  evidence in another. Given 
that each particular delimitation situation presents its own matrix of 
relevant facts, this is to be expected. But this does not prevent al1 the 
relevant factors from being balanced in  a manner which points to an 

Malie.tr Courrter-Murnorial. para. 339 .  
' Continental Shelf (Tunisia/Libyan Arah Jamahiriya). Judgmcnt. I.C.J. Reporrs 1982. 
p. 60, para. 72.  
.' Ibid., p. 60, para. 7 1. 
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equitable solution in that particular case. What then remains i s  for the 
result that emerges from the facts to be tested by means of the element of 
proportionality to determine whether, in fact. a result which bears a 
reasonable degree of proportionality has been achieved. This does not, 
however, convert the test of proportionality into a "method" of 
delimitation'. 

8.16 The Libyan approach to delimitation i n  this case is dictated by - 
and indeed arises directly out of -- the principles and rules of international 
law concerning continental shelf delimitation as they have evolvcd down to 
the present day. Such an approach cannot threaten the existing principles 
and rules, and Malta's dire predictions are completely unfounded. Libya is 
confident that this approach is the right one and that it gives scope to the 
Court to fulfill its task under the Special Agreement in appreciating the 
geographical and other circumstances relevant to the delimitation in  the 
particular case', a role denied to the Court by Malta's insistence on the 
primacy of the equidistance method. 

8.1 7 In  spite of the diversions and false scents provided by the Maltese 
Counter-Mernorial, it is Malta's insistence on its equidistance line that 
remains a principal issue in the present case. It is the main obstacle to a 
solution which will achieve an equitable result in  accordance with the 
principles and rules applicable to continental shelf delimitation. The Mal- 
tese contentions concerning the "distance principle" confuse the issue of 
delimitation and have no real impact. Malta's arguments on alleged 
acquiescence have been shown to be without merit. There is overall 
nothing in the Maltese Counter-Mernorial to cause Libya toalter the basic 
approach adopted in its Mernorial which rejected the equidistance method 
as obligatory and maintained that its application in the present case would 
not lead to an equitable result. Libya continues to seek an equitable 
solution which would take account of al1 the relevant facts and circum- 
stances of this case. Accordingly, Libya continues to maintain the Submis- 
sions made in its Mernorial, 

'See  paras. 7.12 and 7.20, abovc. 
* Anglo-French Arbiirotion, Decision of30 lune 1977 (Cmnd. 7438 ) .  p. 48, para. 69. 



Libya confirrns and maintains its Subrnissions made in its Mernorial as 
follows: 

In view of the facts, the staternent of the law, and the application of the 
law to the facts as set forth in the Libyan Memorial, the Libyan Counter- 
Memorial, and in this Reply; and 

In view of the observations concerning the facts as stated in the Maltese 
Memorial and Counter-Memorial and the statement of law as therein 
contained; 

Considering rhai the Special Agreement between the Parties requests 
the Court to decide "what principles and rules of international law are 
applicable to the delimitation of the area of the continental shelf which 
appertains to the Republic of Malta and the area of continental shelf 
which appertains to the Libyan Arab Republic, and how in practice such 
principles and rules can be applied by the IWO Parties in this particular 
case in order that they may without dificulty delimit such areas by an 
agreement" in accordance with the Judgment of  the Court: 

May it please the Courr, rejecting al1 contrary claims and submissions, 
to adjudge and declare as follows': 

1.  The delimitation is to be elïected by agreement in  accordance 
with equitable principles and taking account of al1 relevant 
circurnstances in order to achieve an equitable result. 

2. The natural prolongation of the respective land territories of 
the Parties into and under the sea is the basis of title to the 
areas of continental shelf which appertain to each of them. 

3. The delimitation should be accomplished in such a way as to 
leave as much as possible to each Party al1 areas of continental 
shelf that constitute the natural prolongation of its land terri- 
tory into and under the sea, without encroachment on the 
natural prolongation of the other. 

4. A criterion for delimitation of continental shelf areas in the 
present case can be derived from the principle of natur7.l pro- 
longation because there exists a fundamental disc0r:inuity in 
the sea-bed and subsoil which divides the areas of continental 
shelf in10 IWO distinct natural prolongations extending from 
the land territories of the respective Parties. 

'The nurnbcred Submissions arc as lhcy appear in the Libyon Memorial. 
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5 .  Equitable principles do not require that a State possessing a 
restricted coastline be treated as if it possessed an extensive 
coastline. 

6 .  In the particular geographical situation of this case, the appli- 
cation of equitable principles requires that the delimitation 
should take account of the significant difference in lengths of 
the respective coastlines which face the area in which the 
delimitation iç to be effected. 

7. The delimitation in  this case should reflect the element of a 
reasonable degree of proportionality which a delimitation car- 
ried out in  accordance with equitable principles ought to bring 
about between the extent of the continental shelf areas apper- 
taining to the respective States and the lengths of the relevant 
parts of lheir coasts, account being taken of any other delimita- 
tions between States in  the same region. 

8. Application of the equidistance method is not obligatory, and 
its application in  the particular circurnstances of this case 
would not lead to an equitable result. 

9. The principles and rules of international law can in  practice be 
applied by the Parties so as to achieve an equitable result, 
taking account of the physical factors and al1 the other relevant 
circumstances of this case, by agreement on a delimitation 
within, and following the general direction of, the Rift Zone as 
defined in the Libyan Memorial. 

(Signed) ... ...... .. .... . ...... ..... .... ..... .......................... 
ABDELRAZEG EL-MURTADI S U L E I M A N  

Agent of the Socialist People's 
Libyan Arab Jamahiriya 
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Annex 1 

EXTRACE FROM MALTESE PARLIAMENTARY DEBATES. 
20-22 JULY 1966 

(Unoflcial fransluf ion) 

120 July 19661 
DEBATE ON CONTlNENTAL SHELF BILL 

CONTINENTAL SHELF BILL 

Hon. Dr. T. Caruana Dernajo (Minister of Justice): 1 move that the Draft Bill 
on the Continental Shelf be read a second time. 
Mr. Resident. as the House will remember, the Draft Bill was presented in 

the last Parliament. Its general principles and aims were discussed. and it was 
even given a second reading; unfortunately, however, Mr. Speaker. this Draft 
Bill did not become Law because of the dissolution of Parliament. 

Today, for the benefit of rhe new Honourabte Members of the Mouse, and 
also because some doubts were expressed by the Opposition when this Draft 
Bill was discussed last time, 1 shall repeat. in brief, the pnnciples and aims of 
the Draft Bill. 

This Draft Bill assumes and indirectly affirms the sovereignty of Malta over 
the Continental Sheff, and gives to the Government al1 the rights which Malta 
has over the Continental Shelf, as well as al1 the natural resources of the Shelf. 
1 think that the House will appreciate that this sovereignty which Malta has 
over the Continental Shelf does not come from the Draft Bill which lies before 
the House, but cornes from International Law which has now been enshrined in 
the Convention on the Continental Shelf. This Draft Bill therefore assumes 
Malta's sovereignty and continues to assert and affirm it. as happens in every 
country which possesses a Continental Shelf. However, although this sover- 
eignty over the Continental Shelf exists independently of whether or not there is 
a Municipal law, and thus it existed without the Draft Bill which lies before the 
House. and without the amendments which were made ta the Petroleum (Pro- 
duction) Act, 1958, it is necessary, Mr. Speaker, to have a Municipal law su as 
to hand over to the Government the rights which Malta has over the Continental 
Shelf and over its natural resources, and so as to regulate. or rather. 1 should 
Say, so as to find a means of regulating the exploration and exploitation of this 
Shelf and of its resources. 

Thus in the first instance the Draft Bill which lies before the House today 
invests in the Government the rights which Malta has over h e  Continental 
Shelf and over its natural resources. 

Hon. P. Carachi: For the fourfh time this evening 1 ask that there should be a 
quorum. because we d o  not have a quorum. 1 am asking this for the fourth time. 
Mr. Chairman. 

At 8.42 p.m.. a quorum being present. the sirting was resumed. 
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Hon. Dr. T. Car-ana Demajo: Thus, Mr. Speaker, in the first instance, the 
Draft Bill which lies before the House invests in the Govemment al1 the rights 
which Malta has over the Continental Shelf and over its natural resources and 
by making it a condition that al1 the oil which may be found here in Malta will 
be subject to the relevant provisions of the Petroleum (Production) Act, it prohi- 
bits the exploration for oil without a Govemment licence, and regulates also the 
granting of that licence and the conditions under which it must be given. 

The relevant provisions of the Petroleum (Production) Act, 1958, to which 1 
have referred are to be found in Section 3, sub-section 2 of the Bill which lies 
before us. 

The Draft Bill also provides for the protection of the living resources of the 
sea and also for the cleanliness of the sea, and it will impose penalties on 
anyone who discharges oil or allows it to flow out in a way which would pol- 
lute the sea. 

The Draft Bill also controls, in so far as it is necessary for the production and 
exploitation of oil, underwater cable installations, the laying down of under- 
water cables is what 1 meant to Say. 

It results, from Section 4, that this Draft Bill gives the Prime Minister the 
power to indicate the area or areas over which. from time to time, the right of 
Malta over the Continental Shelf rnay be exercised, and he has this power not 
only as a consequence of an agreement with other countries over this Continen- 
tal Shelf but also for the purpose of exercising certain rights for the protection 
of the installations or other equipment which it may be necessary to install and 
for the application of the Maltese 1;iw to these installations. 

Hon. P. Carachi: Mr. Speaker, 1 wish that things would be taken seriously. 
I had insisted on a quorum, and this is now the fifth time that 1 am insisting 
on it ! 

We should be ashamed of the fact that in this House we are cutting such a 
bad figure. If we are unable to stay in this House to cany out our duties, we 
should not have corne here, we should not have had a sitting! 

The Clerk counted the House and, a quorum being present, rhe debate con- 
tinued. 

Hon. Dr. T. Camana Demajo: In this context 1 would like to explain a few 
things about the limits of the Continental Shelf. 

The Continental Shelf of every country has two main limits. The first limit of 
the Continental Shelf is established by the depth of the sea because it is a fun- 
darnental principle of International Law that çovereignty only extends as far as 
it can be exercised, and modem technological means only permit exploitation 
up to a certain depth. The second limit of the Continental Shelf comes into 
being when two States claim equal or conflicting rights, that is when the sheif 
of one country, in line with the first limitation which 1 mentioned earlier, meets 
that of anothe~ country.' 

As regards the second limitation, it is naturally desirable that an agreement 
should be reached between the States concerned regarding the limits of the 
Continental Shelf, and the Convention relating to the Continental Shelf, to 
which 1 have already made refererice, already provides for such an eventu~lity. 

Wowever it is not possible, although it is highly desirable, that there should 
always be such an agreement. However, even in the case of lack of agreement, 
the Geneva Convention provides for a median line, which is that line which 
divides the two shelves. 
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1 am mentioning this mainly because when 1 moved this Draft Bill in the last 
Parliament, the Opposition referred to the negotiations with Italy and with the 
African States. 

1 would like to make it clear that in so far as Africa is concerned, this matter 
is not relevant today since the Maltese Continental Shelf and the African Conti- 
nental Shelf do  not meet, and the seas between them are so deep as to prevent 
exploitation. However, Our situation vis-&vis Sicily is different, Mr. Speaker. 
But even here 1 would like to clarify that although it is desirable that there 
should be an agreement on the Limits of the Continental Shelves of Sicily and 
of Malta, this is not at al1 essential. Should there be no agreement, Mr. Speaker, 
the Govemrnent o f  Malta has already made it ciear to the Italian Government 
that until a different agreement is reached, the Maltese Govemment considers 
that the median line is that which divides the two shelves. 

Finally 1 would like to refer to what 1 have already stated in an earlier Sitting 
when the first reading of this Draft Bill was moved regarding the way in which 
the survey of our Continental Shelf will be canied out, and eventually its 
consequent exploration and, should oil be found, its exploitation. 1 also recall 
that in the last Parliament 1 had announced that discussions were to take place 
with cornpanies which had shown an interest in the exploration and exploitation 
of oil in Malta. In fact, Mr. Speaker; these discussions did take place, but 
senous doubts were expressed, and these senous doubts were expressed not only 
by the companies but aiso by the Government's experts because j t  emerged 
that it was not worth while carrying out a preliminary "combined survey" 
because of the geological structure of Our Continental Shelf and the result 
which such a suwey rnight yield. 

The Govemment is giving this matter al1 the necessary consideration and it 
will not be long before it will announce the procedure and the method which it 
intends to follow . . . 

Hon. D. Mintoff: Do 1 understand correctly that the survey is not going to 
take place? 

Hon. Dr. T. Caruana Demajo: No, it is not going to take place. 

Hon. D. Mintoff: Was there no need for it? 

Hon. Dr. T. Caruana Demajo: There was no need for it. We were shown as 
much both by the companies as well as by the experts which the Govemment 
has at its disposal. Of course the Governrnent will publish the regulations which 
in fact are in the process of being prepared by my office, and thus al1 the preli- 
minary steps will be taken which 1 am sure, as al1 members of the House would 
wish, will have a successful outcome in the interests of the economy of the 
country should we succeed in finding oil. This is ail 1 had to Say regarding the 
pnnciple and the airn of the Draft Bill which we have before the House. 

Hon. Dr. P. Borg Olivier: 1 second it. 

Hon. D. Mintoff: 1 think. Mr. Speaker, that the Government will not take 
offence if the Opposition should state that it is not very impressed with the 
speed and rapidity with which these matters concerning oil are being taken, and 
1 honestly cannot understand how a few months ago the Govemment felt that 
there was a need for a survey, and not only that there should be such a survey, 
but that i t  should be combined, and that it should be undertaken by al1 the corn- 
panies together, and today the Government is stating that it has been informed 
by the experts that there is no need for it. 1 cannot understand how they did not 
know this six months ago and nine months ago. 1 am saying this on the basis 
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of what 1 have just heard. 1 will repeat that it is a mystery to me why the 
Govemment was not informed by its experts six months and nine months ago 
that there was no need for this survey. 

1 will also repeat, Mr. Speaker. that we should be pleased if agreement is 
reached with the Italian Government, but the Minister was not particularly 
explicit on this point. 1 agree with hirn over the point that the depth of the sea 
which divides Malta from Sicily is much less than the depth of the sea which 
divides Malta from Libya and from Tunis. Thus far 1 agree with what he says. 1 
also think that the Minister will also agree with me when 1 say that there is a 
part of this area where the sea is shallow, especially the area between Malta and 
Libya. 1 think that if the Minister were to investigate thoroughly. he would 
agree with me on this point. From what 1 know of geology of the sea and of 
our island, the shallowest part of the whole of the Mediterranean basin is that 
between Libya and Sicily and the pnrt around Malta. Of course the deplh be- 
tween Malta and Sicily is less than the depth between Malta and Libya, but 
there is a shallow part in this area which divides Malta from Libya which is so 
shallow as to permit it to be exploited for the purposes of research for the 
exploration of oil, and 1 think that what the Government meant to Say when i t  
said that the sea was deep was that the shallow part was so much nearer to 
Malta that there should not be much cause for dispute on this point between 
ourselves and Libya, and up to thiç point we are in agreement. 

1 have also tried to understand how the law has been drawn up, constructed, 
and put togeiher, and 1 could no1 honestly understand why there are such discrep- 
ancies in the penalties for breaking the law which we have before us. For 
example, if one were to lay a cable in an area designated as a petroleum area, a 
fine of £50 a day would be imposed, and then if a tanker were to pass through 
that area and d o  anything where oil exploration was being carried out, we find 
that the fine is £100, and then, yet again, if somebody else were to break the 
law in another way as is mentioned at the end of the law, you will find that 
there is a fine of £1000. 

Hon. Dr. T. Camana Demajo: During last Wednesday's sitting, the Opposi- 
tion raised two matters after 1 had spoken about the principles and aims of the 
Bill. The Opposition referred to the limits of the Continental Shelf between 
Malta and the African States and it also referred to the fines which are laid 
down in the Draft Bill. 

As regards the first observation, 1 can say there is no problem regarding the 
Continental Shelf of the Afncan States, for the moment at least, because they 
are separated by a depth which cannot be exploited and, whilst 1 was explaining 
the principles of the Bill, 1 said that one of the principles of International Law 
is that sovereignty extends only so  far as it can be asserted, and modern techno- 
logy today does not permit exploitation beyond a certain depth. 

Hon. D. Mintoff: If you will allow me. There is a part of it, however, which 
can be exploited, is that not so? 

Hon. Dr. T. Caruana Demajo: But they do not touch one another. 

Hon. D. Mintoff: But they al1 touch one another. 

Hon. Dr. T. Caruana Demajo: Eiiit there is the question of depth. 
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Hon. D. Mintoff: A part of it. For example, towards Libya it is shallow 
enough, but lhis part does not corne as far as the area between us. 

Hon. Dr. T. Caruana Demajo: Mr. Chairman, as 1 was saying, there are three 
different penalties. The first is a penalty of not more than £100 or irnprisonment 
for a p e n d  of no1 more than three months, or a combination of the fine and 
imprisonment together. There is a provision for this penalty in Clause 4 . . . 



ANNEXES 70 THE REPLY OF LIBYA 

Annex 2 

MALTESE NOTE VERBALE 1.0 ~ A L Y  DATED 3 1 DECEMBER 1965 

[Sec 1, p. 551, Mernorial of Malta, Annex 6.51 
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Annex 3 

DOCUMENTS RELATING TO CONCESSION NC 53: {a) EXTRACTS FROM HEADS 
OF AGREEMENT OF 14 APRIL 1974; (b )  EXTRACTS FROM EPSA OF 13 OCTOBER 
1974; (c) A n  No. 58 OF 23 SEPTEMBER 1974, W ~ T H  ACCOMPANYING MAP; 
TRANSLATION; (d) EXCHANGE OF LETTERS BETWEEN THE LIBYAN MINISTRY OF 
PETROLEUM AND TOTAL, DATED 17 NOVEMBER 1974 AND 12 JANUARY 1975; 

( e )  REDIJCTION OF MAP PUBLISHED BY THE NOC IN 1975 

(a)  EXTRACTS FROM HEADS OF AGREEMENT OF 14 APRIL 1974 

HEADS OF AGREEMENT 

Preamble 

As a result of discussions held in Tripoli, pursuant to the minutes of under- 
standing signed in Paris on 20th February, 1974 by representatives of the 
Govemment of the Libyan Arab Republic and Compagnie française des petroles, 
it was agreed upon the following principles: 

1. (A) Type of Contract: 
Petroleum Exploration and Production Sharing. 

(B) Parties to the Contract: 
(1) National Oil Corporation - General Corporation established in the 

Libyan Arab Republic according to Law No. 24 of 1970 and its 
amendments (First Party) 

(2) Compagnie française des pétroles - a Corporation established 
under the Laws of France, acting for itself and for its affiliate, 
Compagnie des pétroles Total Libye (C.P.T.L.) (Second Party). 

2. Conrract Ares : 
It shall be made of: 

Area A - Western Offshore Area - as described in Appendix IA. 
Area B - Murzuk Basin Area - as described in Appendix IB. 
Area C - Hamada Area - as described in Appendix IC. 
Area D - Eastern Dcep Offshore Area - as described in Appendix ID. 

Each block shall have an approximate surface of 1,500 km except for Area D. 

3 .  Confract Durariun : 
Thirty-five (35) years. 

4. Exploration Period: 
Shall be: 
- for Area A - five (5) years, 
- for Area B - six (6) years, 
- for Area C - five (5) years, 
- for Area D - five (5) years; as from the date of selection of the blocks 

retained in that area as provided in Appendix II. 
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At the end of the Exploration Period for each of the areas, only the blocks in 
such area in which a discovery . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . below, if Second Party does not agree with a decision of the Commiitee on a 
developmeni projeci which Second Party deems uneconomical. First Party may 
proceed with the project at its sole risk and expense and ask the operator to per- 
form such operation. and the First Party shall enjoy the entire benefits deriving 
therefrom. 

13. Explorarion Cornrnitments: 

Second Party undertakes to carry out the work program outlined for each area 
in Appendix II as approved by the Management Committee. 

Second Party undertakes to spend for such operations: 

(a) Areü A :  
Minimum Cornmitments cif 30 millions US $ for the first 6,000 square 
km. 

for any area in excess of 6,000 sq. km. where TOTAL shall work after 
international boundaries have been agreed upon, commitments shall be 
15 million US $ for each 3,000 sq. km. 

Area A shall not exceed 22,000 sq. km. 
(hl Area B not less than 30 million US $. 
(c) Area C not less than 30 million US S. 
(dl Area D I million US $ for seismic, and after the optional selection of 

block or blocks, 10 million $ for each block. 

In the case of Area D the Exploration Period shall be extended as neces- 
sary to enable drilling to be conducted in a safe manner. 

In the case of Area A the Exploration Period shall be extended by a per- 
iod equal to the delay between the effective date and the final determina- 
tion of the limit of Libyan jurisdiction affecting the said Area. 

Should the geophysical works and the general geological studies and/or 
drilling information not result in a sufficient number of drillable prospects 
justifying such commitments, then additional area(s) shall be requested by 
the Second Party to the Libyan Govemment. Should such new area(s) not 
be granted or sliould the same, in Second Party's opinion and after serious 
consultations and review with the Supervisory Committee, not justify the 
undrilled exploration wells, then Second Party shalf be released from any 
remaining obligations. 

14. Force majeure: The usual clause. 

1 5. Arbitration : 
According to the Rules of the international Chamber of Commerce in Paris. 

The Board of Arbitration shall consist of three (3) Arbitrators. 

16. Assignmenr of Rights: 
The assignment of any of the Second Party's nghts and obligations under the 

agreement shall be subject to the Govemment consent. 
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If is noted that TOTAL intends to request such consent for the transfer of a 
part interest in one or more of the areas, to another oil Company which would 
become partner with TOTAL as Second Party, being understood that TOTAL 
would rernain responsible vis-à-vis First Party of Second Party's obligations. 

The above principles shall be developed into a detaiied Agreement which 
shall be finalized as soon as practical between the Parties' representatives and 
approved by a Libyan Law enacted for that purpose and in accordance with the 
applicable procedures in both countries. 

Signed on this day 21st Rabi El-Awal, 1394 H., corresponding to the 14th 
April, 1974 A.D. 

for the Libyan Party for C.F.P. 
(Signed) [ILLEGIBLE.] (Signed) [ILLEGIBLE.] 

Appendix IA 

WESTERN OFFSHORE AREA 

The Area shall be the area comprised within a line made up of: 

(a) On the one hand, the seaward limit of jurisdiction of the Libyan Arab 
Republic over the seabed and subsoil underiying any agreement between 
the Libyan Arab Republic and any other relevant Mediterranean State 
claiming jurisdiction over such seabed and subsoil, between the westem- 
most and the eastemmost intersections of the said limit with the broken line 
defined in (b) below. 

(b)  On the other hand, that part of the continuous broken line defined hereafter 
which is comprised between the eastemmost and westernmost intersections 
referred to in (a) above; that continuous broken line shall be made up of: 

(i) that part of the meridian of 14" 45' longitude East, which is situated 
north of point A being its intersection with 

(ii) parallel 34" 10' of latitude North, westward of point A up to point B- 
being its intersection with 

(iii) meridian 13' 30' of longitude East, southward of point B up to point C 
being its intersection with 

(iv) parallel 33" 50' of latitude North, westward of point C up to point D 
being its intersection with 

(v) meridian 13" 05' of longitude East, northward of point D up to point E 
being its intersection with 

(vi) parallel 34' 15' of latitude North, West of point E. 

PETROLEUM EXPLORATION AND PRODUCTION SHARING CONTRACT 

Between : 
- National Oil Corporation, a General Corporation established in the Libyan 

Arab Republic according to Law No. 24 of 1970 and its amendments 
(hereafter called "NOC" or "First Party"); 
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- Compagnie des pétroles Total (Libye), a cornpany established and organised 
under the laws of France being ri wholly owned affiliate of Compagnie fran- 
çaise des pétroles (hereafter called "TOTAL" or "Second Party"); and 

- Compagnie française des pétroles, a company established and organised 
under the laws of France 

Whereas representatives of the Governrnent of the Libyan Arab Republic and 
of Compagnie française des pétroles have agreed in Paris in Febmary 1974 on 
CO-operation between them in the fields of petroleum activities including explo- 
ration for which an exploration coritract was to be concluded as soon as pos- 
sible; 

Whereas certain principles for such an exploration contract have been dis- 
cussed, agreed and recorded in Heads af Agreement signed by the Parties in 
Tripoli on the 21% Rabi El-Awal 1934 H. corresponding to 14th April 1974 A.D.; 

Whereas NOC has the exclusive right and authority to explore for and 
develop petroleum in and throughout the Contract Area as hereinafter defined; 

Whereos NOC is authorised and empowered by the Revolutionary Cornmand 
Council of the Libyan Arab Republic to enter into this Contract; 

Now therefore it is agreed as foliows: 

Article 3 - Conrracf Area 

3.1. The Contract Area shaIl initially consist of: 

Area A: the Western Offshore Area as described in Appendix I.A. 
Area B: the Murzuk Basin Area as described in Appendix I.B. 
Area C: the Hamada Area as described in Appendix I.C. 
Area D: the Eastern Deep Offshore Area as described in Appendix I.D. 

3.2. No later than eighteen (18) months after the Effective Date, Second Pany 
shall have the option, by notice to First Party, to designate within Area D 
as defined above up to three blocks defined by portions of meridians and 
parallels, of an aggregate areal extent of no more than rhirty thousand 
(30,000) square kilometers. 

Area D, except for areas so designated, shall cease to form part o f  the 
Contract Area on the expiry of such 18 months period. 

3.3. At the end of the Exploration Period in respect of any Area, the said Area 
shall be reduced to those Blocks within which a discovery has been made 
or a discovered field, structure or trap extends. Al1 other Blocks in said 
Area shall cease to form part of the Contract Area. 

3.4. The Contract Area may be increased by the inclusion therein of additional 
areas as provided in Article 5.3. below. 

Article 19 - Effective Date and Term 

19.1 This Contract shall take effect when ir shall have k e n  signed by duly 
authorized representatives of First Party. Second Party and Compagnie 
française des pétroles and approved by a Libyan Law enacted for such 
purpose. 
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This Contract shall terminate, except for extensions due to Force 
Majeure as provided in Article 15, on the thirty-fifth anniversary of the 
Effective Date. 

Done in Tripoli on the 27th Ramadan 1394 H. 
comsponding to the 13th October 1974 A.D. 

For Compagnie française des pétroles, For Compagnie des pétroles TOTAL 
(Libye), 

(S igned)  [ILLECIBLE.] (Signed) [ILLEGIBLE.] 

For National Oil Corporation, 
(S igned)  [ILLEGIBLE.] 

DEFINITION OF AREAS 

A - WESTERN OFFSHORE AREA 

The Area shall be the area comprised within a line made up of: 
(a) On the one hand, the seaward limit of jurisdiction of the Libyan Arab 

Republic over the seabed and subsoil underlying the Mediterranean Sea as 
established by or pursuant to any agreement between the Libyan Arab 
Re~ubl ic  and anv other relevant Mediterranean State claimine iurisdiction 
ovér such seabed and subsoil, between the westernmost andY ;he eastern 
intersections of the said limit with the broken line defined in (6) below. 

(6)  On the other hand. that part of the continuous broken line defined hereafter 
which is comprised between the easternmost and westernmost intersections 
referred to in (o) above; that continuous broken line shall be made up of: 

(i) that part of the meridian of 14" 45' longitude East, which is situated 
north of point A being its intersection with 

(ii) parallel 34" 10' of latitude North, westward of point A up to point B 
being its intersection with 

(iii) meridian 13" 30' of longitude East, southward of point B up to point C 
being its intersection with 

(iv) parallel 33' 50' of latitude North, westward of p0int.C up to point D 
being its intersection with 

(v) rnendian 13" OS' of longitude East, northward of point D up to point E 
being its intersection with 

(vi) parallel 34" 15' of latitude North. West of point E. 
This Area shall be subdivided into blocks by such portions of the following 

mendians and parallels which are included in the Area under the Libyan Arab 
Repu blic jurisdiction : 

Meridians Parallels 
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(c) ACT NO. 58 OF 23 SEPTEMBER 1974, WITH ACCOMPANYING MAP; 
TRANSLATION 

Libyan Arab Republic 
OfSicial Gazette 

NO. 66  3 AL-HEJJA 1394, 
Corresponding to 17 December 1974 

TABLE OF CONTENTS 
LAW5 PROMULCATED BY THE REVOLUTIOKARY 

COMMAND COUNCIL 

XIIth Year 
Page 

Law No. 58 (1974) issued on 23 September 1974 approving exploitation 
and production shanng agreements as between the National Oil Corpo- 
ration and certain oil companies . . . . . . . . , . . . . . . . . . . . . 2847 

Published by order of the Minister of Justice 

No. 66 Page 2847 

LAW NO. 58 OF 1974 
APPROVING EXPLORATiON AND PRODUCTION SHARING AGREEMENTS AS 

BETWEEN THE NATIONAL OIL CORPORATION AND CERTAIN OIL COMPANIES 

In th6 Name of the People, 
The Revoluiionary Comrnand Council, 
Having regard to 

The Constitutional Declaration of 2 Shawal 1389, corresponding to 1 1  De- 
cember 1969; 
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The 1955 Petroleum Law No. 25 of 1955, and its amended laws; 
Law No. 24 of 1970 establishing the National Oii Corporation and its 

amended laws; 
Law No. 8 of 1974 approving an exploration and production sharing agree- 

ment between the National Oil Corporation and Occidental (Libya) Co. 
S.A., and; 

Having regard to what has been submitted by the Minister of Petroleurn in 
his memorandurn dated 9 Jumada AL-ULA 1394. corresponding to 30 May 
1974, and to the approval of the Council of Ministers, 

Has prornnlga~ed the jollowing law: 

Article I 

Exploiiation of areas illustrated in the annexed chart and in the exploration 
and production sharing agreements between the National Oil Corporation and 
the follllowing oil companies has been agreed upon: 

1. The French Petroleurn Company and its subsidiary Total (Libya) Petroleum 
Company; 

2. Esso Libya S.A.; 
3. Mobil Oil (Libya) Ltd.; 
4. AGlP Company S.A.; 
5. Petrobras Internatiopai Company S.A. Braspetro. 

And that is according to conditions specified in the memorandum of the 
Minister of Petroleum referred to above. 

Article 2 

The Minister of Petroleum is authorized to take the necessary measures to 
complete the detailed and final Agreements between the National Oil Corpora- 
tion and the companies referred to in the preceding article. He may delegate any 
official of the Ministry of Petroleum, the National Oil Corporation or any of its 
subsidiaries, to sign such agreements. 

Article 3 

The Minister of Petroleum shall implement this law which enters into force 
as of the date of its promulgation. 11 shall be published in the Official Gazette. 

The Revoluiionary Command Council 

lzziddin AL-MABROUK, 
Minister of Petroleum. 

Major Abdussalam Ahmad JALLOUD. 
Prime Minister. 

Issued on 7 Ramadan 1394 
23 Seprember 1974 
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{ d )  EXCHANGE OF LE'lTERS BFlWEEN M E  LIBYAN MINISTRY OF PETROLEUM AND 
TOTAL, DATED 17 NOVEMBER 1974 AND 12 JANUARY 1975 

Libyan Arab Republic 
Ministry of Petroleum 
P.O. Box 256, Tripoli. 

Tripoli, 3rd. Zul Keda, 1394 H.Y. 
Corresponding to the 17th Nov., 1974. 

Messrs. Compagnie française des pétroles - TOTAL 
39-43, Quai André Citroën 
75739 Pans-CEDEX 15 
France. 

Kindly be informed that the Revolutionary Command Council of the Libyan 
Arab Republic has on the 29th Shawwal, 1394 H.Y. corresponding to the 
13th November, 1974, promulgated a Law ratifying the terms and conditions of 
the agreement concluded on the 27th Ramadan, 1394 H.Y., corresponding to the 
13th October, 1974 between the Ministry of Petroleum, acting on behalf of the 
National Oil Corporation and your Companies. 

You are hereby notified accordingly so as to commence the implementation 
of your commitments. 

Yours faithfully. 
(Signed) Hussein ABDINE. 

Legal Advisor, 
Ministry of Petroleum. 

Mr. Hussein Abdine 
Legal Advisor 
Ministry of Petroleum 
P.O. Box 256, Tripoli. 

Tripoli, le 29 Thoul Haja 1394. 
12 Januasy 1975. 

Dear Sir, 
We t h e  you for your leiter of 17 Novernber 1974. in the course of which 

you informed us that a law had been promulgated ratifying the agreement 
entered into between the Ministry of Petroleum and our Company on 13 October 
1974. 

This law was published in the officia1 gazette on 17 Decernber 1974. 
We take it that on a proper interpretation of the contract the "Effective Date" 

is the date of such publication. 
As far as we understood it correctly, it was our same understanding when we 

discussed the rnatter in your office on 8 January 1975. 
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In the absence of advice from you to the contrary, therefore we shall regard 
the date of such publication as the effective date of the contract and shall act 
accordingly. 

Yours faithfully, 
(Signed) P. RONDEAU. 

(eJ REDUCTION OF MAP PUBLISHED BY THE NOC IN 1975 

[Nor reproduced] 
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Annex 4 

AGREEMENT WITH THE OIL COMPANIES REGARDING THElR POSITION UNTIL 
THE SITUATION BETWEEN MALTA AND LIBYA IS RESOLVED 

The Hon. Dom Mintoff: On the 7th December, 1977, after many months of 
negotiation, agreement was finally reached with the three companies who were 
given a licence to drill for oil towards the south of the Maltese Islands. This 
special agreement was made necessary because of the disagreement between 
Malta and Libya regarding the median line which separates the two countries. 

All the companies who had been given a licence to drill for oil agreed that 
the matter had to be resolved by the International Court; so much sa, that 
agreement was reached with two of' these companies before the Special Agree- 
ment with Libya of the 23rd May, 1976 was signed. This Agreement was 
placed before the House in the statement of the 24th May, 1976. 

Although the cornpanies were in agreement regarding the International Court, 
the details regarding changes to the licence, the talks were not finalised with 
them al1 in a short time. One should not be surprised at the lengthy proceed- 
ings if the Government's aim in these negotiations is understood. This was that 
whilst the Maltese Government allowed the companies to postpone those under- 
takings that could not be effected before the case between Malta and Libya was 
resolved, at the same time would force these companies to satisfy ihe other 
undertakings which were not tied to the drilling of ojl proper. 

The agreement now reached between al1 the companies States that prospecting 
for oil will be stopped pending the decision of the International Court regarding 
the extent of the Maltese continental shelf, thus ensuring that any future pros- 
pecting will be conducted in ouf (Maltese) waters. The companies want to know 
what will happen should the International Court decide that the median line is 
not that which Malta maintains. Consequently we had to foresee what changes 
to the licences would be required should the International Court ,not decide 
wholly in our favour. 

The new agreement made it clear that irrespective of the Court's decision, al1 
monies which had been paid to Malta would be retained by Malta and Malta 
would not refund any money neither would it forfeit those sums which fall due 
for payment during the period of the disagreement. 

The Agreement re-enforces that part of the original agreement which bound 
the companies to invest in industrial projects in Malta. These changes have not 
been effected because of the disagreement between Malta and Libya, but 
because of difficulties encountered by these same companies in investing in 
industrial projects in Malta. We ourselves have encountered these sarne difficul- 
ties, as can be said of the whole World; because of the recession. 

Notwithstanding, the Government made sure that whilst it was not possible ta 
create the desired number of jobs for the people of Malta, they would reap 
other benefits. 

The agreement made with the consortium mn by Aquitaine regarding invest- 
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ments did not raise any problems. Not only did they set up the proposed factory 
but it is being run in accordance with the;agreernent and is making progress. 

Texaco fulfilled its undertaking to appoint "consultants" in an endeavour to 
establish which industries could be profitably set up in MaIta. In November 
1974 Stanford Research Institute made a long report to Texaco and the Malta 
Developrnent Corporation in which the necessary advice was given as well as 
naming the American companies who had shown interest in setting up indus- 
tries in Malta. Because in the past years trade between countries was reduced 
(there was the "recession") every effort of Texaco and the Malta Development 
Corporation to set up industries came to nothing. 

Therefore, we agteed with Texaco that out of the unspent sum, which amoun- 
ted to 2.8 million Arnerican dollars, the surn of 1 million dollars would be paid 
imrnediately to the Government to be spent as it thought fit. and the balance 
would be retained hy Texaco to be invested by this company in an industrial 
project of the Maltese Govemment's choice. This money will be expended as  
soon as we have a worthwhile project in which we wish Texaco to invest. In 
the meantime, we hiive kept this money as a reserve, as we had other means on 
which to draw. 

Joc Oil's problems were more complicated and difficult, and they took 
longer. Joc Oil's undertaking was precise: it was to invest in a cernent company 
costing approximately 35 million American dollars. After careful study made 
by the company, it was found that the project would not be a profitable one, 
principally because i ~ f  the high cost of oil. 

Despite the considerable effort made in an endeavour to find an alternative 
project to take the place of the cernent project, nothing was achieved. After 
months of negotiations, Joc Oil agreed to give to the Govemment the surn 
invested in the cernent project. This surn, together with accnied interest, was 
approximately Lm580,OOO. This surn was placed in Malta's treasury to meet the 
needs of its people. 

It is therefore clear that, despite the deiay in oil exploration because of the 
disagreement with Libya, and despite the problems which the oil cornpanies had 
to face in their efforts to set up industries, not only did the Government not 
remain passive, but it took al1 the necessary steps to obtain for the people of 
Malta as much as possible. Notwithstanding that circumstances were al1 against 
us, the people of Malta succeeded in obtaining an appreciable sum. 

1 know how much the people of Malta would like oil exploration in Our 
waters to be resurned as soon as possible. 1 know how beneficial to the people 
of Malta this oil exploration would be. However, 1 also know that if oil explo- 
ration is not undertaken in a peaceful climate, it would be a cause of h m  to 
us. Therefore, whilst 1 promise that we will do everything possible to urge our 
friendly Government of the Libyan Jamahiriya to hurry up and ratify the agree- 
ment to go before the International Court, 1 also want to wam our people not to 
allow themselves to be misled on the matter without understanding how. even 
amongst countries of the West who are the best of friends, it took years to 
resolve peaceably matters of this nature. When disagreement ended in quarrels, 
everyone was the loser. 

1 hope that in a short time 1 will be able to give information which will be to 
the good of the Maltese people regarding the matter between Malta and Libya. 
(Applause) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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Annex 5 

SEISMIC PROFILES OF THE MEDINA AND MALTA CHANNELS: MEDINA CHANNEL 
(OR GRABEN) ALONG LINE MS14. AFTER FINETTI; MEDINA GRABEN (MIOCENE 
TO QUATERNARY RIRING) ALONG LINE MS14. FINETTI (1984); MEDINA-MALTA 

CHANNEL (SEE FIGS. 7 AND 9B, JONGSMA, ET AL. (1984)) 

[Not reproduced] 
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Annex 6 

EXTRAC~S FROM DERK JONGSMA', JAN E. VAN H I N T E ~  AND JOHN M. WOOD SI DE^. 
"GEOLOGIC STRUCTURE AND NEOTECTONICS OF THE NORTH AFRICAN CONTINEN- 
TAL MARGIN SOUTH OF SICILY", SUBM~TTED FOR PUBLICATION, 1984: PAGES 1, 
11, 14 AND 15; FIGURE 1 : SIMPLIHED TECTONIC FRAMEWORK OF THE MEDITERRA- 

NEAN REGION 

Marine geological and geophysical data together with drilling information 
indicate that the North Afncan passive continental margin has been subjected to 
extension and wrenching after it collided with the northern part of Sicily. 

The area of the Tripolitania Basin, Jarrafa Trough, Melita and Medina Bank 
and the Ragusa-Malta Plateau formed part of a sinking passive margin since the 
dispersa1 of Gondwanaland at about 180 Ma as observed from geohistory dia- 
grams. A record of rifting in a NW-SE direction accompanied by dextral shear 
along the southem troughs is observed in seismic reflection data. The nfting 
started during the Neocornian and lasted until the Eocene when activity became 
minor. 

A pre-Middle Miocene period of northward subduction of oceanic cmst is 
inferred from the geoIogy in NE Sicily. Uplift of the northern part of the Afn- 
can margin after collision in the Middle Miocene is seen in wells in southern 
Sicily. After the Messinian a rift and dextral shear zone established itself across 
the African Margin from the Strait of Sicily to the Medina Ridge in the lonian 
Basin. The zone is niarked by up to 1.7 km deep grabens, narrow active wrench 
faulted channels, volcanic fissures and local uplifted "Keilhorsts" such as Malta. 

[Page 111 

changing in polarity. A two stage development of fault tectonics in the Sicily 
Channel as envisaged by Winnock (1979) confonns with this change in the gen- 
eral pattern of faulting. The first extensional phase caused a complex field of 
faults and tilted blocks. The later wrenching phase caused 'many of these faults 
to lock while major vertical motion continued along others (Jackson and 
McKenzie, 1983) causing the deep grabens. 

In response to or just prior to the wrenching, the Medina Bank appears to 
have rotated clockwise. This would explain the peculiar NNW trend of the dis- 
turbed fault zone seen along the southwest ffank of Medina Bank (Figs. 7c, 8b 
and 16) and the NNE trend of the Medina Escarpment and of the top of the 
bank as shown by the 200 m bathymetric contour (Fig. 2). The structural pat- 

' Free University, Inst. for Earthsciences, P.B. 7161, 1007 MC Amsterdam, The 
Netherlands. 

Lyngby Geophysical Services, 46 Lyngby Ave, Darthrnouth, N.V.. Canada. 
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tern of the Medina Ridge is also typical of an East West dextral shear. lndivi- 
dual ridges have a NE-SW trend being the expected axis of folding and reverse 
faulting (i.e. compressional features) suggesting continuation of the wrench 
zone into the Ionian Sea (Woodside and Jongsma, in prep.). 

Basal Pliocene Surface Map 

The difference between the underlying structure of the area soulh and north 
of Medina and Melita Bank i s  well displayed by a map of the depths to the 
"MW reflector. The contour map on the base of the Pliocene (i.e. "MW reflector) 
presented in Figure 17. illustrates two contrasting topographies on this horizon. 
To the south of 35" N over the Jarrafa Trough and Tripolitania Basin the 
contours reflect the erosional effects of a river system at the end of the Messi- 
nian. In the area of Sicily Strait and between the Medina and Malta Platform 
the contours clearly show the effect of post Pliocene stmctural changes super- 
imposed by faulting of the "MW reflector. 

Volcanism is closely associated with the active phase of faulting north of the 
Tunisia Plateau (Fig. 4). The volcanic islands of Linosa and Pantelleria lie on 
NW-SE trending faults through which lava was extruded and dong  which the 
islands have elongated (di Paola, 1973). These faults do not appear to be 
the b o u n d q  faults for the grabens (e.g. volcanoes on Linosa and Pantelleria 
are on the bordering highlands and in the centre of the graben. respectively). N-S 

from Tunisia (Caire. 1977; Illies, 1981) to the Medina Ridge in the ionian Sea. 
The pattern of faulting derived from tracing active faults in seismic profiles 
across this zone, shows al1 three general styles of faulting which have been 
recognized to be associated with wrenching (Wilcox er al.. 1973). In the area of 
Ihe Pantelleria, Linosa and Malta Troughs, divergent wrenching is seen result- 
ing in deep grabens perpendicular to the main tensional axis of the strain 
ellipse. The zone naKOWS between the Malta Plateau and Medina Bank and the 
style is simple parallel wrenching producing uplift of "keilhorsts" such as 
Malta. Crustal blocks such as  Medina Bank appear to have been rotated during 
the early phase of wrenching. Presently flower structures are being produced in 
this zone. The eastern part of the wrench zone in the ionian Sea. the Medina 
Ridge is typical of convergent wrenching with folds forming parallel to the 
main tensional axis of the strain ellipse and normal faulting perpendicular to 
this trend (Fig. 16). 

The geophysical data summarized in this paper is consistent with the above 
interpretation and supports the contention that a sliver of the African Margin 
including southem Sicily is moving eastward relative to Africa. Crustal structure 
investigation and Bouguer gravity anomalies show that extension is pronounced 
in the Strait of Sicily where cmstül thickness has been reduced to about 20 km. 
Present seismicity is at a low level and within the top 10 km of the crust. A 
poorly constrained fault plane solution within the Wrench Zone supports dextral 
shear motion, Paleomagnetic data (Besse et al., 1981) from the Ragusa Malta 
Plateau in Sicily show anticlockwise rotation of Sicily by up to 10" with respect 
to Africa since the Pliocene. Prior to this Sicily moved with Africa. 
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The most convincing evidence in Our minds for a deepseated crustal fractur- 
ing is the presence of alkaline volcanoes within the rifts and on southern 
Sicily. The short wavelength magnetic anomalies within the wrench zone SE of 
Malta indicate that volcanic material may also be entering the fractures caused 
by the wrenching within the Medina Malta Channei. Longer wavelength anoma- 
lies over a large part of the Pelagian Sea are related to older Cretaceous and 
Jurassic periods of volcanic activity. of which the products were encountered 
during drilling in the Tripolitania Trough and on Sicily. 

Relief on the Messinian erosional surface conclusively shows that major ver- 
tical motions due to faulting in the Pelagian Sea took place after the Messinian. 
Most of this faulting is located nonh of 35" N and is associated with the wrench- 
ing. The surface mapped shows an eroded river system within the Tripolitania 
and Jarrafa troughs. Subsequent deposition has smoothed out the bathymetric 
contours in this region. 

Conclusions 

The tectonic development of this ponion of the nonh African margin began 
with rifting and subsequent drifting about 180 Ma ago. Normal development of 
the passive margin was modified in the south by Neocomian to Eocene rifting 
of a failed arm of the Sirte Triple Junction and by Eocene to Middle Miocene 
subduction in the nonh. Dextral shearing in the southern Tripolitania Basin was 
probably a reaction to the change in relative motion between Europe and Africa 
(Dewey el al., 1973). Northem subduction ierminated with the collision of 
major alpine fragments with North Africa from the Grande Kabylie to Calabria 
(e.g. Cohen et al., 1980; Alvarez et al.. 1974). This initiated the latest period of 
tectonic activity and broke the Pelagian area in a passive southern platform 
attached to Africa and a separate fractured mobile terrane north of the Tunisian 
Plateau and Medina Bank. The neotectonics north of 35" can be described by 
uplifi of Sicily and dextral shearing of the east to southeast moving Sicilian- 
Calabrian block with respect to Africa. This movement, of what might be con- 
sidered a microplate between the African and European plates, is similar to that 
of the Aegean microplate, both of which are apparently consuming from dif- 
ferent directions what remains of the oceanic part of the Ionian Basin. Brittle 
fracture of the African margin through the central Pelagian Sea is a response to 
post-collision uplift and the shear stresses posed on this region by differential 
horizontal plate consumption. 
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Annex 7 

EXTRACTS FROM 1. R. FINFITI, "GEOPHYSICAL STUDY OF THE SICILY CHANNEL 
RIFT ZONE", 1984: FIGURE 13: RESIDUAL GRAVITY MAP OF THE PELAGIAN SEA 
(PAGE 18); FIGURE 15: COMPARISON OF RIFTING IN THE RED SEA AND THE SICILY 

CHANNEL RIW ZONE (PAGE 20); PAGES 3, 9 AND 27 
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BOUETT~NO DI G ~ o ~ r s i c ~  TEORICA EB APPIACATA 

GEOPHYSICAL STUDY OF THE SIClLY CHANNEL RlFT ZONE 

Summary.  TheÇicily Channelareaof ihe Pclagian Sea, runninggenerallyalong the Pantelleria. 
Linosa and MaltaTrtrughs and ihe Malta and Medina Channels ioihe Heron Valley.constiiui~s a 
promineni rift zonc. The riliing process has produced a remarkable uplifiing of the Manilc and 
crusial ihinning in a ridge area associated with a disiinct positive gravity anomnly axis (axial 
ridge). This axial ridge is coniinuous along a line which includes the Pantelleria volcano. the 
Linosa Graben and the Medina Graben. 

The first rift movemenis commcnced in the Early Pliocenc (or Late Miocene) and continued 
with high intensiiy until the Laie Quaicrnary; then ihey dccreased but remain still aciivc ai ihr: 
present time.The5icily Channel Rifi Zone(SCRZ) reaches a maximum width otabout 100 km in 
the central part where a ioial pull-apart amount of 17- 18 km has been compuied. lis dimensions 
are less at ihe two exirerniiies. 

A comhined puli-apartand sirike-slip modcl is propomd. This rnodel is bascd on the view that 
in ihe areas of Cape Bon on ihe West and the Medina Graben on the easi sirike-slip movcments 
prevail vver pull-apari movemcnts. 

Receivcd November 5, 1983 

1. Introduction 
The Pelagian Sea is generally characterized by large areas having flat or slightly 

deformed sea-bed morphology. However, cuîtingacross thesea-bed of the Pelagian Sea 
from the Egadi Valley to the Heron Valley are the huge troughs of Pantelleria, Linosa 
and Malta and the Medina and Malta Channels. The ensemble of these troughs anii 
channels constitutes a distinct and unique geomorphological province that, with 
diffenng widths and varying water depths, crosses with continuity the entire Pelagian 
Sea. This part of the Pelagian Sea is given in this paper the name "Sicily Channel"; the 
geological phenornenon rnanifested by these sea-bed features is referred to there as the 
"Sicily Channel Rift Zonet' (or in abbreviated fashion as  the "SCRZ"). 

More than a decade ago the first modern geophysical investigation of the Petagian 
Sea (Finetti and Morelli, 1972) and in particular the seismic reflection exploration 
conducted by the OGS of Trieste showed that the Sicily Channel zone of the Pelagian 
Sea is characterized by huge tectonic deformation wilh numerous normal faults and 
collapse of blocks. Sinçe these earlier studies. it has becomeclear that thisarea has been 
affected by a prominent rifting process which remarkably deforrned the previously 
existing quiet tectonic conditions. More detailed observationsrevealed that this tectonic 
fragmentation is due io a young geodynamic process, stili active. The knowledge oithis 
crustal deformation is of importance to an understanding of the latest geodynamic 
movements of the Central Mediterranean. The main sources for a reconstruction of the 

Insiituie or Geodesy and Geophysics, University oCTrieste, Iialy - Pubbl. n. 223 
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relativi i ly low grüvity iiii i iniütics iii trouplis 1atcr;il i o  a i l  nxia l  ritige is quite normal and 
freilui:r1t i n  ü r i f t  ai.i:a (i.ib. t h :  I(t:tl Si:a). 

. . 1 hcgrdv i i y  nial) (Fia. 13) clcarly indicatcs (hi: art:a of  the S C I U  and the posit ion i ~ f  
i l i i~ax i? ior in r ix in i~ in i  iili l i l 't üiid criistal ihiiiiiing.'l'lic lerigth and the üxis o l  tlic u l i l i f i  are 
wt.ll i,utliiictl 11). t l i i* cciiitiii i l ity o f  the gravit). anomalies across t l ic whole Pelagian Sca. 
Su , t i  t.vii1i~rit i:oiitiiiuiiy i:aniioi Iic l i~ui id elsewheri: i n  ttie Pelagian Sea. 

i l )  i l t i l ia i r ig a11 th13 riiii;it:rous availablc geolihysical data, i t  is ~ iossi l i lc  to reconstriict 
the rtagiiiiial structural sctting u f  the SCIL! sliiiwri in Figs. 18  arid 19. Duc to the smüll 
scali: iiseil. i i i i ly  thc rnairi riiiilts, withuut the tirne-structiiral coii tour linçs, have hcen 
plottctl.'I'hth SCI{% is shown i n  greu. i r i  the sec toro ï thcSCRZ runn ing  frorn Pantelleria 
t i i  1,iiiosa u l i  i t i  tlii: scisrniç liric hlS- 19, t l ic r i f t ing Iirocess has ~ i ro i luced ihe max imum 
t:xtt:risiuiial iiffi.cts w i i l i  ihxtrusiiiri of  d ie niajor liasaltic shows (Pantcllcria, Linosa, 
Baiititick. etc.). E'rriiii liiii: hlS- 1 0  tu ~ [ i c  rire3 ul the Medina G n i ) e n  s l iown i r i  Yig. 7 (ihis 
figiiri: shows ui i ly  tlii: axial ~ i a r t  of  thta mi ic l i  wit lcr irapincnted area u f  thc Medina 
Graben). tlii: fault iiiti:iisiry arid t l ic width o f  the fr icturccl ari:a cornniences t u  d imin ish  
consitlt:rably. I n  i l i c  easit:rn pu-t o f  the SCHZ, frorn rougli ly 15" longitude east i o  the 
Sicil!-Maltü I.:scarliincni (1 fi" longituile), thc seismic sections show siibvcrt ical laults 
i\riih tlr:lormatioiiül charaeters tIirtt ;ire indicative of str ik t -s l ip rnovcrnents or  o f  a 
coriibiriatiriii vf  striki:-.slip ariti vi:rtical riioveniciils. . . 1 l i is  i i l i l~ t -a rs  i:vitliirit I ioth frir the Mi:ijii ia Gratien (Fig. 8) ariil for the c:ûstern 
i:xii:tisiun of ihii Malt:i Grol ic i i  (Fig. 9). The strikc-slip Cüulis showri ot i  thc structural 
malis (Fias. 18 ai i i l  19) arc iri:iiJiiig W-E (or  WSW-ENE)  accrirdiiig to the existing 
~ihysiograt ih ic sliülir:. 

1'ii rcet i r i~trucI  tliy ubst-rvcd arid/oi. i t i i :  extrapolaicd or iriîerred dcforrnational 
pattern at i t i c .  iiorthwi:sti!rn i:xtri;mity o f  thc SCRZ. Where the t i i i l l -apart componetits . 
or t l ic rnovi5rni:nts alsii Iiccomc Iiiss. i t  is  iiecessary to cxaminc carcful ly the structural 
i.lemciits of thc art:a I ron i  Capi: Bon i r i  Tunis ia tu I'antelleria and to the Adventure 
I'latcau (Fig. 19). 'l'hi: structi iraI cietails of  this [)art v l  the Pelûgian Sea have bccn 
~iuhl ishi :d suirit: p a r s  agtt (\Vinnock. 1979: 1981). 

Nur th  id  Püriielleria 1111: large I'antelleria Trouch contiriues east o f  the Adveniure 
Platibau w i t l i  a very consisti:nt rci luctioti i r i  numl ic r  of fiiults and i n  the w id th  o f  the 
cxtcridtitl area.'l'hc structurel \iictiirr: indicates the presencc o fNNW-SSE (ncarly N-S) 
Faiilis and. friirn La l ic  I$ciii t i i  l'aritt:llt:ria, sonie W-E accentuated features thar suggest 
thc existi!ncc o î  sir ikc-sl i l i  iIi:ltirmaiion components. 

i,) Our ing 1tii: gcoilyriamiç phase which prnerated tlic SCKZ, other parts o f  the 
I ' r l a ~ i a n  St-ü w i ~ i ?  afii!cti:(l I i y  mi ich  smalli:r stretchi:rl zones which crcated some 
iriiughs. sucti as tliv I.anilicdiisa Trougl i  (Fig. 11) und the Jarrafn Trough (Fig. 10). 
'Thi.si. ~ccir i id-or i lcr  ti.ougIis cüririot l ~ c  cornpar4:d i n  tcrrns of  magn i~ut ic  and crustal 
s i~n i l i ca i i c i i  wi t l i  t l i i i  l i rsi-ori l t :r r i f t  i r f  the SCIii!. A i i  immeti iate comparison o f  the 
i l i r f v r ~ t i i  ortj+:riif riCtinpt:xisting tictwt:en thi:SCRZ ancl thesc Ii:ssertroughscan Liesciiii 
i n  (hi, str i icit iral geoliiiic.al cross-seciioii o l  thc Pelagian Sca ~ iu l i l i shed by Winnock 
(1979: 1081) (Fic. 12). 

3.2. ' l ' i i i i c .  ü ~ i i i l y s i ~  (il' [l it. r i f t i i i g  p r v c r a s  i r i  t l i e  S i ç i l y  Cliütincl 
Fr i im ihi. svisniic ri~fli:t.tii>n'iInia ai i i l  frorn thi.gcolugical (lata o f  ihe dredged sa ni pli.^; 

ri.riiirttsil i n  liit?raturc. it is ~ i i iss ih l t -  i o  i.31alilish t l i r  g t ~ ~ l o ~ i r n l  i in ic dur ing  whii-h III,* 
1.111 1 1 1 1  ~ii.ii,...-- #i l  ! l i n *  - 1  ' I l/ lniiiii 111.~1.i'. i ' I ~ ~ ~ - ~ ~ ~ l i i t . t .  l i : Ir l i t~ti l i i r lv ilit 'scisinii. tlatii. I'rirr1i.h 
sr.vc*ral çl i-ar i i i i t icüt i i i~ is r i yar i l ing  ilin, timt! of' iicciirri.ricis t i f  thi: r i f t ir ig i r i  thi: Sici ly 
(:haiirit;I itribri. 

-1 !tiiniliib~. i i f  i 'hl i ' l l?i i i l~üI 13111 ts I i a v i ~  d ï i * ~ t ~ i I  thi: SCU- [II-([ s~ir facc (Figs. 4. 5 and 6) .  
whiitli i.Ii.;ii.I\ i i i i l i i ~ e i i ~ ~  i l iat [Ili. r i f t i ~ i ~  [iriii.t>ss I l i - r i - is  ~ i i i i i i gü r i r l  st i l l  active. I n  [hi- hlalta 
I ' r ~ ~ i r ~ l i  4 Fi<. 1). th i~ r t -  is chaiir i-vir11-1ii~v tliiit sonitb I 'a~ilts art! riot aif<bcting the uliIi(brmosf 
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Froni a cirmparisoii of the data, il is of interest tu note that in the SCRZ the 

delormational rirocess, in terms of crustal stre~ching, is of the order of almost one-third 
thal of ihti Rçd Sea rift zoiie. 

4. Pruposrd riiudcl For ttii: Sicily Chaiincl Rili Zunc 
Takinginio accuunt al1 the ohserved delormational data above described. it is now 

possible to colistruct a rift modcl. It is immediately evident that a simplc puH-apart 
rnoilel docs no1 explaiii tlic rcconstructed deformational pattern. 

'i'hc results U T  a c:riiicül analysis oi the possible applied stretching furces and 
observcd deformational compoiicnts are shown in Fig. 17. 111 the upper part of the 
figurc, at  thc northcristcrn houndary ol  the SCRZ (grey arca), the varyingarnouiit of the 
total pull-apart dcforniaiioii calculated from the seismic lines is plotted (dashcd ürea). 
l'hc witlth of the area is proportional io thc computed total pull-apart. FoHowing the 
obtained data. and restricting the SCRZ to the pull-üpari calculated to have occurred 
Iietwecn Pl< (I'rcsciii tirnc) aiid 1'1, (Early Pliocene, beginning of the rift process). the 
[)ri,-rift conditions, niudified I>y the pull-apart cornponerits, caii be computed. 

As abovc rnciitioned, evidencr of sirike-slip components are obscrved. 11 seems 
evidcnt tliat the first-order strike-slip faults iake a W-E direction. This is in accordancc 
with the more generale deformational pattern observed in offshore northern Sicily and 
in the southcrn Tyrrhenian Sea. Sorne strike-slip faults of NE-SW direction are alsu 
inferrcd, bu1 thcse are, rnost ~ r o b a b l ~ ,  of second-order significance as compared tu 
thuse ~rcndiiig W-E. 

Assuming the direction of the stretcliiiig geodyriamic force and the deformational 
cornporieiits of ilie pull-apart aiid strike-slip movements indicarcd in Fig. 17, it is 
possible io propose the combiiied pull-apart and sirike-slip rift rnodel shown in the 
lowcr part of tlic sarne ligure. This model fits very well al1 the observed deformational 
data and the calculatcd total pull-iipart movcments of the SCRZ. 

The rilting tirucess in the SCKZ, ihough quite recent in cornparison to the rilting in 
the Red Sea, for example, lias already produced a hugc fragmentation of the crus1 along 
the SCRZ and a promineni Mantle uplifting and crusial thinning. Hence, it ispossible to 
delineate thc tectonic separalion of a Sicilian microplate, which includes the Adventure 
Plateau and the Ragusa-Malta Plateau, from the African rnegaplate. 



ANNEXES TO THE REPLY OF LIBYA 

Annex 8 

COMPARISON OF THE MEDINA CHANNEL AND T H E  JERRAFA ~ O U G H :  
LOCATION MAP; PROFILES 

[Nor reproduced] 

Annex 9 

B A T H Y M ~ I C  PROFILES: (0) B A T I ~ Y M ~ I C  PROFILES PREPARED UNDER THE 
DIRECTION OF PROFESSOR F. FABRICIUS: LOCATION MAP; PROFILE A; PROFILE B; 
(6) BATHYMETRIC PROFILES PREPARED BY THE LAMONT-DOHERTY GEOLOC~ICAL 
OBSERVATORY UNDER THE DIRECTION OF DR. W. B. F. RYAN: FROM RAS AJDIR 
TO GOZO ALONG THE WESTERN EDGE OF THE MALTESE TRAPEZIUM; FROM GOZO 
ALONG THE EASTERN EDGE OF THE MALTESE T~~APEZIUM TO ITS INTERSE(TTION 
W ~ T H  THE MALTESE EQUID~STANCE L,INE. BOTH SETS OF BATHYMETR~C PROFILES 

ARE BASED ON DATA DERIVED FROM THE lBCM 

[Not reproduced] 



CONTINENTAL SHELF 

Annex 10 

1, the undersigned, Abdelrazeg El-Murtadi Suleiman, Agent of the Socialist 
People's Libyan Arab Jamahiriya, hereby certify that the copy of each docu- 
ment attached as an Annex in the Reply submitted by the Socialist People's 
Libyan Arab Jamahiriya is an accurate copy; and that al1 translations are accu- 
rate translations. 

(Signed) Abdelrazeg EL-MURTADI SULEIMAN, 
Agent of the Socialist People's 

Libyan Arab Jamahiriya. 


