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1,C.J. Communiqué Mo, 50/.43, 
( ~ n o f  f i c i a l )  

The . foiLawhg information from t he  Registry of t h e  Internat ional  Court 
of ~ u s t i c e  has been communicated t o  the Press : 

To-day, Honday, Bcvember 2Gth, 1950, t h e  Court delivered Y t s  judment 
l n  t h e  Calomb2a.n-Peruvian Asylun Case. 

The o r ig in  o f  this case lies in t h e  asylum g r l t e d  on January 3rd, 1%9, 
by the C~lornbjLan LZfi33assador' in L h  to Ir, Victor Rab1 Haya de la, Torre, head 
of a p o l i t i c a l  pwty in Peru, t h e  iharican Pecip la~s  Revolutionary Alliance, 
On October 3rd, 1948, a militaqr.rcbellion brolre o u t  in Peru m d  proceedings 
were lns t i tu ted  against Haya de la Torre f o r  the i n~ i t iga t i cn  and d i r ec t i on  of 
t h a t  rebol l ion.  He was sought out by t h e  Fcruvisr authorities, bu t  wi-thout 

' success; and artor asylm had bevn granted to the  refugec, tho C o l o r n b b  
'hbassador in Lima requeated a safc-conduct t o  cnsble Maya de la Torre,&orn 
he gl,Lified aa a p l i t i c a l .  offondor, t o  lcave ,$ho country, The Governent 
of Peru refused, claiming tha t  Haya ds la Torre had commltted conmion crimes 
and was n o t  rrntitled .t;o enjoy the b e n d i t s  of asylum, Behg unable to reach 
an agreement, t h e  two Crovornments submittad ta t he  Court cor ta in  queetions 
c o n c e r n b g  t k e i r  d ispute ;  those questions were s e t  out in an Application * eubmit$ed by Coloinbia and in a Caunter-Clah subiriitted by Peru. 

- 
In  to-dayls Judgmont, the Court, bg fourLeen votes  t o  two, declared that 

Colombia was not ont i t led  t o  gus l i fy  unilatarally p ~ d  in a mannsr bfndbg  upon 
Peru .the natura of t h e  offence; by f i f t e a n  votes t o  one, kt --leclarec! t h a t  t h e  
Gaverment of Peru wzs not  bound t o  dolfver a safe-conduet t o  the refugee. '  On 
t h e  other  hmd, t h e  Court r e  jected by f f f t e a n  votes to onc the Peruvian 
contention t h a t  Haya de la Torre was accuscd of cornon crimes; the  Court 
noted tha t  t h e  only count against Haya da la Torre was th& of  military 
r e b c l l i o n  and milftary rebellion waa not,  in i tself ,  a comon crime, Lastly, 
by ten votes t o  a h ,  the Court, w i t h o u t  criticising the a t t i t u d c  of the 
Colombim M~assador in Lima, considered tha.2, t h e  requirernents for 
asy1um to be granted in c o n f o d t y  with t he  relevant treaties were not 
fuLfilled at t h e  t h e  d e n  he received Hsya de la Torre, Indeed, according to 
t he  interpretation which thc Court put upon tke Convention of Havana, asylm 
could n o t  t e  an obstacle to. proceedings instituted by l e g a l  au tho r i t i e s  
opara t ing in accordancc with the law, 

The facts f o l l o w i n i  & ich  tlie case was brought  before t he  Court'are se t  
out fn t h e  J u d g e n t  : 

bn October 3 rd)  1948, a military rebellion brakc out in %ru; it was 
suppressed the  same day, On t h e  fo l lor . rhg  day, a decrcc was published 
chssging a p o l i t l c a l  party, t h e  American Paoplets Rev~lutionary Party, with 
having prepared and directed t he  rebellion. The head of t h e  Party, Victor 
Ra61 Haya de la Torre, was dennunccd as bejng responsible. With other  mombers 
of the partg, he was prosecuted on a chargo of mil i ta ry  r ebe l l i on ,  As he 
was still at l i be r ty  on Novernber lhth, surmnonses were published ordering h?lm 
to appear befors t h o  E x m i n h g  Magistrats, On January 3rd, 1949, he m s  
granted asylum in t he  Colombim hbassy  in L W ,  Neanwhfle, on Octobar 27th, 
1948, a PIUlitary Junta had a s s m d  power in Pem and had published a decree 
praviding f o r  Courts-martial for  summary j u d p s n t  in casos o f  rebel l ion,  
sedition and r i o t i n g ;  but this decree was not  applied t c  the legal proceedings 
agalnat Haya de l a  Torre and others, and Lt ha8 been declared bafora the Court 
that this Uecree was not  applicable to t h e  said proceed5ga. Furthemare,  

' during t h e  per iod  from October &th t o  t h e  beginning of February,l949, Peru was 
in a state of  siege. 

On January &'ch, 1949, the  Colombian .hbassador in SJima h f o m e d  t h e  
Peruvian Govolriment o f  t h e  asylum grmted  t o  Haya de la Torre; a t  t h o  sme 
tLmE he asked that  n safe-conduct bc iaauod to onablo t h e  rafugee t o  leave 

the . . , 



thë%ountry. On Jsnuary 14th, hc f u r t h a r  stated t h a t  the  rofugcz had boen 
qualif ied as a p o l i t i c a l  rofugee. The Poruvian Goverment d i spu ted  t h i s  
q u a l i f i c a t i o n  and rcfused  t o  gsant  a snf  e-conduct . A diplomat i c  correspondence 
ensued r.rhich tcrnlinated in t h e  signaturc,  in LLni., on A u p s t  31st, 1949, of an 
Act by which t h e  two Cavernment,~ agreed t o  submit t h e  cas2 ko t h e  In te rna t iona l  
Court of Ju s t i c e .  

Colornbia has mintained before t h e  Court t h a t ,  accord ing  t o  t h e  Conventions 
in fo rce  - the Eolivarian dgrecment of 1911 on Extradition, t he  Havana Convention 
of 1428 on Asylum, t h e  1.5ontevideo Gonvcntion o f  1933 on P o l i t i c a l  Asylum - and 
according t o  h e r i c a n  In te rna t iona l  Law, shc was e n t i t l e d  to qualify the nature 
of t he  effence f o r  t h e  purposes of t h e  asglum. In  t h i s  connection, t h e  Court 
considered t h a t ;  if t h e  qua l i f i ca t ion  in question were provisiona,l ,  there couhd 
be no doubt o i i  t h a t  p o i n t :  t h e  diplornat ic  reprcsonta t ivc  would consider d B s t h o r  
t h e  required condit ions had been satisfied, hû wcluld pronounce his opinion and 
if t h a t  opinion were contcstcd, c. controvcrsy would then ar ise  which rnight be 
se t t led  accordlng t o  the mcthads provided by t h o  Parties, 

But it resu l ted  f rom t h e  proceedings Ln t h c  cesc t ha t  Colombia claj_med 

of the Troaties which it k a k e d  - t h e  Sol ivar ian Agrcernent - which i s  t he  

* ri@t of unilateral end defini t ive qq~al i f i ca t ion  binding upon Peru, The first 

Treaty on extradition, confined itself in one Art ic le  to recognizing t h e  
institution o f  asylum in accordance v d t h  the principles of i n t e rna t i ona l  law. 
But th$se principles do n o t  cnSaiL t h e  r i g h t  of unilatersr qual i f icat ion.  On 
the o t h a r  hend, when t h e  Sol ivar ian Agreement l a i d  d o m  n i l e s  f o r  ex t rad i t ion ,  
it was not  poss lb lc  to deduce from thcm conclusions concerntng dipl  -astic 
asylum. In t h e  case of extradition, t h e  refilgee was on t h e  territory of t h e  
S t a t e  of refuge:  if rtsylum were granted t e  him, such decia ion  would not 
derogate from the sovereignty of t h e  S t a t e s  Ln &ich t h e  offence was c o m i t t e d ,  
On t h e  contrsry, in t h e  case of diplornatic asylm, t h e  rcfugec was on the  
t e r r i to ry  of  the  Sta te  in rirhich hc bsd cc&tted t h e  offence: t h e  decision 
to grant  asy lum derogated fram t h e  sovereign-t;y of t h e  t e r r i t o r i a l  S t a t e  and 
rernoved the  offendcs from t h e  jurisdtction of t h a t  S t s t o .  

As for t h e  second treaty invoked by Colombia - t h e  Havma Convention - it 
d i d  not rccognize  t h e  right of u n i l a t e r a l  qual i f icat ion either ex$Li=itly or 
i m p l i c i t l y .  The t h i r d  t rea ty  - t h e  Convention of l\fontevideo - had not been 
r a t i f i e d  by Peru aiid could  be irivoked against that country. m. 

Fina l lg ,  as refiarded h -c r i can  in-t;ernati.onal law, Golonbia had not  arovod 
t h e  eks t encé ,  eithér regionally o r  local ly ,  of' a c o n s t a n t  and uniform p rac t i c e  
of u n i l a t e r a l  q u a l i f i c a t i o n  a s  a Figh t  o f  t h e  State of refuge and an obligation 
ïIpon.tho t e r r i t o r i a l  Q t a t s ,  The f'acts submitted t o  t h e  Court dlsclosod t 6 o  

'5 
rnuch coniradiction ,ma f l u c t u a ~ t l o n  t o  make it possi.blc t o  d i s c c e m  theroin  a 
usage peculier to Z n t i n - h a r i c ~ ,  and acccpted as 1ri.w. 

It the re forc  followed that.Colomb' . as t h e  S t a t e  g r m t b g  asylurn, was 
n o t  c o q e t o n t  t o  qual i fy  t h e  nature o$&fence by a unilateral and de f in i t i ve  
dccision binding on Peru. 
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Colombia a l so  maintained tha t  .Peru was under the obligation to issue a. 
safe-conduct to enablu t h e  rof f igoe , to  leave t h e  country in safety. The Court, 
satting zside for t h e  time being t h e  quzs t ion  of whcthar asyrlum was raghlLarly 
granted m d  m~intained, not ed that t h e .  clausa in t h e  Havana Convention which 
provided guarmti~6for t h e  re,fuge.r was ,?pplic~..blc solely t o  e c ~ s e  where t h e  
t a r r i t o r i a l  State  demunded t h e  depzrturc of the refugee from i t s  to r r i t o ry :  it 
wns only n f t c r  such 2- dem.nd th,?t ' t h e  diplomztic  iigsi~t who grmted asylum could, 
i n  turn ,  requirc 3 S ~ ~ C - C O ~ ~ U C ~ .  . Thero was, of ccurso, 2. p r a c t i c e  7.ccordlng t o  
which the  diplornatic Agent immcdiately rcqucstcd .c safe-conduct, which wns 

g r m t e d  , . . 



I .. grmtsd t o  h*: ,bu t  this przcticc, which w3.s t o  bc explcinad by rezsons of 
oxpcdiency, laid no abl igct fon upon the  torritorinl Stato. 

. .  . 
-'In thc  praeitj-case, Paru had not domnded t h e  doparture of t h o  refugee 

zni  WB? theFgTbFe not bound to d e l i v z r  a safo-conduct, 
. . > .- 
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In a counter-clah,  Paru hcd askeà the  Court to declarc t h a t  esylum kad 
been graiited t o  Haya de la Torre in viol t i t ion  of the. Havam Convention, 
first, because Hoya de ln Torre was accused, not of 2. political offence but 
of a comon c r b e  and, secondly, beczuse the urgency which m.s raquired under 
tha Hri;vmalConyontion in osdar t o  justify asylum, was absent iri tha t  czse. 

H3vin.g ob~arvod thnt Pcru had ct no tima askcd fo r  the  susrendx of t h e  
refugee, the Court o x d ~ ~ e d  t h e  f irst point .  In t h i s  connection, t he  Court 
noted t h c t  t h e  o d y  chmgc s g a h s t  t h e  refugce ms t h ~ t  of military robell ion,  
h i c h  was not  a, cornmon crime, Conseqyently, t h o  Court r o j o c t e d  t h e  ccunter- 
d a i m  of P e n  on t h a t  poin t ,  daclaring it t o  be fila-founded, 

C, On t h c  question of urgcncy, the  <;ourt, having obsohcd tha t  t h e  essential  
justification of asylum lay i n  t h e  imminence o r  pe r s i s t encc  of a danger to 
t h e  person of t h e  refugee, annlysed the  fccts of  t h o  casa. 

Threo months had elepsad betwen t he  mijitary rebc l l ion  and tho  grcuit 
of asylum, Thcre vas no question of p r o t e c t h g  Iic?yc?..de Pc Torre f o r  
h w n i t a r i , m  considerations agnins t  t h e  violent  and uncontro l led  act ion of 
i r r e spons ib le  elemnts of t he  popda t ion ;  t h e  d ~ n g e r  which conf rontod 
Hnya de l e  Torre was t h a t  of having t o  face l e g a l  proceudhgs.  The Havana 
Convention was n o t  intendeci t o  protect  a c i t i z e n  who had p lo t ted  against the  
institutions of his country from regular l e g a l  proccedings. It rqas n o t  
s u f f i c i e n t  t o  be accused of a politicn1,offence 531 order to be e n t i t l e d  to 
receive asylm; asylum cauld only intervenc a g a k a t  t h e  ac t ion  of j u s t i c e  
in ceses where arb i t rnry  action na.8 subst i tu ted f o r  t h e  ru le  of 1a.w. Lt had 
not been proved t h a t  the s i t u a t i o n  in Peru a t  t h e  t i m e  Fmplicd the  
subordination of  justice t o  the ~3xecutive o r  t h e  a b o l i t i o n  of j u d i c i a l  
guarmtees . 

a Basides, t h e  Havana Convention was unable to establish a l a g a l  system 
wi-~ich vould guarmtoe "co persons accused of p o l i t i c a l  offences t h e  ~ r i v i l e g e  
of evading t hei r  na t iona l  ju r i s  d i c t i o n .  Such a conception wou?xi corne h t o  
c o n f l i c t  w i t h  m e  of th8 oldost traditions of Latin-h.ericn, tF.. i t  of non- 
intervention. For if t h e  I3avma Convention had wishcd t a  enauro genernl 
protection t o  al1 persans prasecuted f o r  political crimes in t h e  course of 
nievolutioncry evonts, for t h e  &le rosson thst it should be presumad thnt  
such evente interfere with t h e  administration of jus t ice ,  this would l ezd to  
forci@ intcrforence of a part icular ly offensiva nature  in t h e  domestic 
affairs of States. 

As f o r  t h a  nurnerous cases c i ted  by Colombia, t h e  Court was of opin ion  
khat considorations of  convcnianctj or political expediency s3emad t o  have 
prompted the  territorial S t a t e  to rccognize asylum without  auch a dacision 
being dic ta ted  by any fee l ing  of laga l  obl iga t ion .  AsyluminLatin-Umorica 
was an i n s t i t u t i o n  ~ i c h  o u ~ d  its development h r g e l y  to oxLra-legal factors,  

ldkilst declaring that at t h e  t h e  at which asy lm  wos gr,mted, on 
Janunry 3rd, 194.9, there  vins no case of urgency within the  meming of t h e  
Havana Convention, t h e  J u d p e n t  doclared t h a t  t h i s  in no way constitutod 
a criticism of t h e  Colombinn ihbassador, His appraciation of t h e  case wz,s 
nat  a relevant fac tor  t a  t h e  question of t h e  vslidity of t h 2  asylum: only 
t h e  objective r e s l i t y  of t h e  f ac t s  ms of hportcmce.  

The Court therefore  came to t h e  conclusSon that t h e  grCrnt of asylum 
m . *  



ru2.s yot In conf ormî,ty w i t h  . ' i r t icla  2, pmagaph 2, of t h e  Ilavann Conv~ntion, ., 8 -  . . . . 

The two  6ubmi's~ioks. o f  ColomEia werc rejactcd, t h e  first by fourtcen 
vcites t o  two (Judçe Azevcdo and ii, Cxicedo, Judge ad  hoc), t h e  second by 
f i f t c e n  votes to one ( ~ u d ~ ~ e  2aiccdo).  A 3  f o r  t h e  coun t e r - c l ah  of t h e  
Govern~ent of Ferni, it %$as rejected by f i f t e e n  votes t o  one ln so fer as S t 
was founded on a ~ o l a t i o n  o f  the :krticlc of t h e  Havc,na Convention p r o v i d h g  
t h a t  asylum s h a l l  h o t  bc 1;/2,nted t o  persons cccused of comon crimes. But on 
the second poin t ;  t he  'countcr-clairri rras i l lowcd by ken 'votes t a  s i x . ( ~ u d ~ e ~  
Jlvarez, Zoricic, BScia~rli Pasha, R e d  a d  Aae~redo nrid 1.. Caicedo, LTudge ad hoc ,) 

The dis sentine op in tons  of Judges 21var¢z, Bada1.n. Pasha, %ad, Azevedo, 
l i ,  Caicedo, Jud.ye ad hoc, were a ~ p s n d z d  to t h c  Judgment . In  respect  of 

the second po in t  of t h e  Zqunter-&Lm, Judgo Zoricic subucrYmd t o  t h e  opin ion  
of ~ u d ~ e '  Z;ler?d. 

The Hague, Novamber M t h ,  1950, 
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