
CASE CONCERNING MILITARY AND PARAMILITARY ACTIVITIES IN AND 
AGAINST NICARAGUA (NI.CARAGUA V. UNITED STATES OF AMERICA) (PROVI- 

Order of 10 May 1984 

By an Order issued in the case concerning Military and 
Paramilitary Activities in and against Nicaragua, the Court: 

A. Rejected the request ~ m d e  by the United States of 
America that the case be removed from the list and 
B. Indicated the following provisional measul.es, pend- 

ing the final decision; 
B.1. The United States of America sh~ould immedi- 

ately cease and refrain from any action restricting access to or 
from Nicaraguan ports, and, in particular, the laying of 
mines; 

B.2. The right to sovereignty and to political indepen- 
dence possessed by the Republic of Nicaragua, like any other 
State of the region or of the world, should be fully respected 
and should not in any way be jl:opa@zed by a y  military and 
paramilitary activities which rire prohibited by the principles 
of international law, in parti,cular the principle that Slates 
should refrain in their international relations :horn the threat 
or use of force against the tenitorial integrity or the political 
independence of any State, ancl the principle concerning the 
duty not to intervene in mams within the domestic jurisdic- 
tion of a State, principles enhodied in the lJnited Nations 
Charter and the Charter of the Organizatioil of American 
States; 

B.3. The United States of America and IVicaragua 

should ensure that no action is taken which might aggravate 
or extend the dispute submitted to the Court; 
B.4. The United States of America and Nicaragua 

should ensure that no action is taken which might prejudice 
the rights of the other Party in respect of the carrying out of 
whatever decision the Court may render. 

These decisions were unanimously adopted, except in 
respect of paragraph B.2 which was adopted by fourteen 
votes to one. 

The Court was composed as follows: 
President T. 0. Elias, Vice-President J. Sette-Canara, 

Judges M. Lachs, P. Morozov, Nagendra Singh, J. M. Ruda, 
H. Mosler, S. Oda, R. Ago, A. El-Khani, S. M. Schwebel, 
Sir Robert Jennings, G. de Lacharri&re, K. Mbaye, M. Bed- 
jaoui. 

Judges Mosler and Sir Robert Jennings appended a joint 
separate opinion to the Order of the Court. Judge Schwebel, 
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who voted against paragraph B.2 of the Order, appended a 
dissenting opinion. (A brief summary of thlese opinions may 
be found annexed hereto.) 

Proceedings before the Court 
(paras. 1-9) 

In its Order, the Court recalled that on 9 .April 1984 Nica- 
ragua instituted proceedings against the IJnited States of 
America, in respect of a dispute concerning responsibility for 
military and paramilitary activities in and ag;ainst Nicaragua. 
On the basis of the facts alleged in its Application, Nicaragua 
requested the Court to adjudge and declare (inter alia): 

-that the United States of America had 'violated and was 
violating its obligations to Nicaragua, under several interna- 
tional instruments and under general and cu.stomary interna- 
tional law; 

--that the United States of America was under a duty to 
cease and desist immediately from all use of force against 
Nicaragua, all violations of the sovereignty, territorial integ- 
rity or political independence of Nicaragua, all support of 
any kind to anyone engaged in military or paramilitary 
actions in or against Nicaragua, and all elfforts to restrict 
access to or from Nicaraguan ports; 

-that the United States of America has an obligation to 
pay Nicaragua reparation for damages incunred by reason of 
these violations. 

On the same day, Nicaragua urgently quested the Court 
to indicate provisional measures: 

"-That the United States should iminediately cease 
and desist from providing, directly or indirectly, any 
support- including training, arms, ammuiition, supplies, 
assistance, finances, direction or any other form of 
support-to any nation, group, organization, movement 
or individual engaged or planning to engage in military or 
paramilitary activities in or against Nicaragua; 

"-That the United States should im~nediately cease 
and desist from any military or paramilitary activity by its 
own officials, agents or forces in or against: Nicaragua and 
from any other use or threat of force in its relations with 
Nicaragua." 
Shortly after the institution of these proceedings, the 

United States of America notified the Registry that it had 
appointed an Agent for the purposes of this case and, being 
convinced that the Court was without jurisdiction in the case, 
requested the Court to preclude any further proceedings and 
to remove the case from the list (letters of 13 and 23 April 
1984). On 24 April. taking into account a letter of the same 
date from Nicaragua, the Court decided that it had then no 
sufficient basis for acceding to the request of the United 
States. 

Jurisdiction 
(paras. 10-26) 

Declaration of Nicaragua and request for removal from 
the List made by the United States 

(paras. 10-21) 
Nicaragua claims to found the jurisdiction of the Court to 

entertain this case on the declarations of the Parties accepting 
the compulsory jurisdiction of the Court und.er Article 36, 

paragraph 2, of the Statute of the Court, namely the Declara- 
tion made by the United States of America dated 26 August 
1946 and the Declaration made by Nicaragua dated 24 Sep- 
tember 1929. Under the system of international judicial set- 
tlement of disputes in which the consent of the States consti- 
tutes the basis of .the Court's jurisdiction, a State having 
accepted the jurisdiction of the Court by a declaration may 
rely on the declaration by which another State has also 
accepted the jurisdiction of the Court, in order to bring a case 
before the Court. 

Nicaragua claim to have recognized the compulsory 
jurisdiction of the Permanent Court of International Justice 
by its declaration of 24 September 1929, which, it claims, 
continues in force and is deemed by virtue of Article 36, 
paragraph 5, of the Statute of the present Court to 9 an 
acceptance of the cc~mpulsory jurisdiction of that Court. 

The United States contends that Nicaragua never ratified 
the Protocol of Signature of the Statute of the Permanent 
Coilrt of International Justice, that Nicaragua never became a 
party to the Statute 'of the Permanent Court, and that conse- 
quently the declaration by Nicaragua of 1929 never came 
into force and that Nicaragua cannot be deemed to have 
accepted the compullsory jurisdiction of the present Court by 
virtue of Article 36 of its Statute. The United States therefore 
requests the Court to preclude any further proceedings and to 
remove the case frorn the list. 

For its part, Nicaragua asserts that it duly ratified the Pro- 
tocol of Signature of the Statute of the Permanent Court, and 
sets forth a number of points in support of the legal validity of 
its declaration of 1929. The two Parties explained their argu- 
ments at length during the oral proceedings. 

The Court finds that in this case, the question is whether 
Nicaragua, having deposited a declaration of acceptance of 
the jurisdiction of the Permanent Court, can claim to be a 
"State accepting the same obligation" within the meaning of 
Article 36, paragraph 2, of the Statute, so as to invoke the 
declaration of the United States. As the contentions of the 
Parties disdose a "dispute as to whether the Court has juris- 
diction", the matter has to be settled by the decision of the 
Court, after having heard the Parties. The Court is therefore 
unable to accede to the United States' request summarily to 
remove the case from 'the list. 

Declaration of the United States 
(paras. 22 and 23) 

The United States also disputes the jurisdiction of the 
Court in this case by relying on a declaration which it depos- 
ited on 6 April 1984, refemng to its 1946 Declaration, and 
providing that that Declaration "shall not apply to disputes 
with any Central American State or arising out of or related to 
events in Central America" and that it "shall take effect 
immediately and shall1 remain in force for a period of two 
years". Since the dispute with Nicaragua, in its opinion, 
clearly falls within the terms of the exclusion in the declara- 
tion of 6 April 1984, it considers that the 1946 Declaration 
cannot confer jurisdiction on the Court to entertain the case. 
For its part, Nicaragua considers that the declaration of 

'Under ~rt ic le  36, paramph 5, of the Statute of the Court, a declaration 
made pursuant to the Statute of the Permanent Court which is "still in force" 
is to be deemed, as between the Parties to the Statute, to be an acceptance of 
the jurisdiction of the International Court of Justice for the period which it 
still lm to run. 



6 April 1984 could not have modified the 1946 Declaration 
which, not having been validly terminated, remains in force. 

Conclusion 
(paras. 24-26) 

The Court observes that it allught not to indicate provisional 
measures unless the provisions invoked by the Applicant 
appear, prima facie, to afford a basis on which its jurisdiction 
might be founded. It does not now have to determine the 
validity or invalidity of the declaration of Nicaragua of 24 
September 1929 and, the question whether or not Nicaragua 
could thus rely on the United States Declaration of 16 August 
1946, or the question whether, as aresult of the declaration of 
6 April 1984, the Applicatior~ is excluded at; from this date 
from the scope of the United. States acceptance of the com- 
pulsory jurisdiction of the Court. It finds that ithe declarations 
deposited by the two Parties n:spectively in 1929 and in 1946 
nevertheless appear to afford a basis on which the jurisdic- 
tion of the Court might be founded. 

Provisional Measures 
(paras. 2 7 4 )  

The Order sets out the circumstances alleged by Nicaragua 
as requiring the indication of provisional me:asms, and the 
material it has provided to su~lpport its allegal:ions, The Gov- 
ernment of the United States has stated that the United States 
does not intend to engage in a debate conc~:rning the facts 
alleged by Nicaragua, given the absence of jiurisdiction, but 
it has admitted no factual allegations by Nicaragua whatever. 
The Court had available to it considerable ir~formation con- 
cerning the facts of the present case, including official state- 
ments of United States au!thorities, and has to consider 
whether the circumstances drawn to its attention require the 
indication of provisional meisures, but it makes it clear that 
the right of the respondent to dispute the facts alleged must 
remain unaffected by its decision. 

After setting out the rights which, accordi~~g to Nicaragua, 
should be urgently protected by the indication of ]provisional 
measures, the Court considers three objectices raised by the 
United States (in addition to the objection relating to jurisdic- 
tion) against the indication of such measures. 

First, the indication of provisional measures would inter- 
fere with the negotiations being conducted in the context of 
the work of the Contadora Ciroup, and would directly involve 
the rights and interests of States not Parties 1:o this case; sec- 
ondly, these negotiations constituted a nqior~al process 
within which Nicaragua is under a good faith ol:ligation to 
negotiate; thirdly, the Application by Nicaragua raises issues 
which should more properly be committed to resolution by 
the political organs of the U~lited Nations and of the Organi- 
zation of American States. 

Nicaragua disputes the relevance to this case of the Conta- 
dora process-in which it is actively participating-denies 
that its claim could prejudice the rights of other States, and 
recalls previous decisions of the Court, by virtue of which, in 
its opinion, the Court is not ~quired to decline to undertake 
an essentially judicial task: merely because the question 
before it is intertwined with political questic~ns. 

41 of the Statute, in order to preserve the rights claimed. It 
emphasizes that its decision in no way prejudges the question 
of its j~uisdiction to deal with the merits of the case and 
leaves unaffected the right of the Government of the United 
States and of the Government of Nicaragua to submit argu- 
ments it1 respect of such jurisdiction or such merits. 

For these reasons, the Court gives the decision of which 
the complete text is reproduced below: 

A. Unanimously, 
Rejects the request made by the United States of America that 
the proceedings on the Application filed by the Republic of 
Nicaragua on 9 April 1984, and on the request filed the same 
day by the Republic of Nicaragua for the indication of provi- 
sional measures, be terminated by the removal of the case 
from the list; 

B. Indicates, pending its final decision in the proceed- 
ings instituted on 9 April 1984 by the Republic of Nicaragua 
against the United States of America, the following provi- 
sional measures: 

1. 'Unanimously, 
The United States of America should immediately cease 
and refrain from an action restricting, blocking or endan- 
gering access to or l13 m Nicaraguan ports, and, in partirn- 
lar, the laying of mines; 
2. By fourteen votes to one, 
The ]right to sovereignty and to political independence pos- 
sessed by the Republic of Nicaragua, like any other State 
of the region or of the world, should be fully respected and 
should not in any way be jeopardized by any military and 
paramilitary activities which are prohibited by the princi- 
ples of international law, in particular the principle that 
States should refrain in their international relations from 
the threat or use of force against the territorial integrity or 
the political independence of any State. and the principle 
concerning the duty not to intervene in matters within the 
domestic jurisdiction of a State, principles embodied in 
the IJnited Nations Charter and the Charter of the Organi- 
zation of American States. 

FOR: President Elias; Vice-President Sette-Camara; Judges 
Lachs, Morozov, Nagendra Singh, Ruda, Mosler, Oda, 
Ago, El-Khani. Sir Robert Jennings, de Lacharribre. 
Mbslye, Bedjaoui. 

AGAINST: Judge Schwebel. 
3. Unanimously, 
The Governments of the United States of America and the 
Republic of Nicaragua should each of them ensure that no 
action of any kind is taken which might aggravate or 
extend the dispute submitted to the Court. 
4. Unanimously, 
The Governments of the United States of America and the 
Republic of Nicaragua should each of them ensure that no 

*~om~posed as follows: President Elias; Vice-President Sette-Camara; The finds that circumstance!r =quire that it Judgfo ILachs. M o ~ z o v ,  Nagendra Singh. Ruda, Mosler, Oda, Ago, El- 
Should indicate provisional Imasu~s,  as provided by Article Khani. Schwebel, Sir Robert Jennings, & Lachmi&re, Mbaye, Bedjaoui. 



action is taken which might prejudice the rights of the 
other Party in respect of the carrying out of whatever deci- 
sion the Court may render in the case. 
C. Unanimously, 

Decides further that, until the Court de1ivt:rs its final judg- 
ment in the present case, it will keep the miatters covered by 
this Order continuously under review. 

D. Unanimously, 
Decides that the written proceedings shall first be addressed 
to the questions of the jurisdiction of the Court to entertain 
the dispute and of the admissibility of the Application; 

And reserves the fixing of the time-limits for the said writ- 
ten proceedings, and the subsequent procedure, for further 
decision. 

SUMMARY OF OPINIONS APPENDED TO 
THE ORDER OF THE COURT 

Separate opinion of Judges Mosler and 
Sir Robert Jennings 

Judges Mosler and Jennings, in a sqparate opinion, 
emphasised that the duties to refrain from illegal use of force 
or threat of force, and from intervention in the affairs of 
another State, are duties which apply to Nicaragua as well as 
to the United States; and that both States are under an obliga- 
tion to pursue negotiations in good faith in the context of 
regional arrangements. 

Dissenting opinion of Judge Schwebel 

Judge Schwebel voted in favour of the Court's rejection of 
the United States request to dismiss Nicaragua's case on 
jurisdictional grounds, and voted as well for the Court's indi- 
cation that the United States should not restrilct access to and 
from Nicaraguan ports, particularly by mine-laying. He 
"emphatically" dissented from the provision of the Court's 
Order holding that the right to sovereignty ,and to political 
independence possessed by Nicaragua "slrould be fully 

respected and should not in any way be jeopardized by any 
military or paramiditaty activities which are prohibited by 
the principles of intemational.law". Judge Schwebel charac- 
terized that provision's "emphasis upon the rights of 
Nicaragua-in a case in which Nicaragua itself is charged 
with violating the territorial integrity and political indepen- 
dew of its neighboursw-as "unwarranted" and "incom- 
patible with the principles of equality of States and of collec- 
tive: security". 

Judge Schwebel observed that the charges advanced by the 
United States against Nicaragua were "of a gravity no less 
profound" than the charges of Nicaragua against the United 
States, and that like charges had been made against Nicara- 
gua by El Salvador, Honduras and Costa Rica. Those three 
Central American States were not parties to this case. Never- 
theless, claims that Nicaragua is violating their security may 
properly be made by the United States and acted upon by the 
Court, for the rights at issue in the case "do not depend", 
Judge Schwebel hel~d, "upon narrow considerations of priv- 
ity to a dispute before the Court. They depend upon the broad 
considerations of collective security". Every State has "a 
legal interest" in the observance of the principles of collec- 
tive security. The United States accordingly was justified 
in invoking before the Court what it saw as wrongful acts 
of Nicaragua against other Central American States 
"not because it can speak for Costa Rica, Honduras and El 
Salvador but because the alleged violation by Nicaragua of 
their security is a violation of the security of the United 
States". 

Judge Schwebel dbclared that he felt able to vote for the 
provision of the Court's Order concerning mine- 
laying-which is addressed only to the United States- 
because the United States had not alleged before the Court 
that Nicaragua is mining the ports and waters of foreign 
States. 

Judge Schwebel supported the Court's rejection of the 
United States challenge to jurisdiction because, at the stage 
of indication of provisional measures, all Nicaragua had to 
do was to make out, plrima facie, a basis on which the Court's 
jurisdiction might be founded. 




