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IN ATKZN'AL-m OF JUSTICE 
Peace Palace, 25117 KJ The Hague. Tel. 92  44 41. Cables: Intercourt. The Hague 

Telex 32323 

Communiqué 

No. 84 /32  
8 October 1984 

M i l i t a r y  and Para.mil i tary A c t i v i t i e s  i n  and a g a i n s t  Nicaragua 
(Nicaragua v .  United S t a t e s  of America) - 

The fo l lowing  information i s  made a v a i l a b l e  t o  t h e  p re s s  by t h e  
Regis t ry  of t h e  I n t e r n a t i o n a l  Court of J u s t i c e :  

On 8 October 1984 a t  3.00 p.m. t h e  I n t e r n a t i o n a l  Court of J u s t i c e  
commenced i t s  pub l i c  hea r ings  on t h e  case  concerning M i l i t a r y  and 
Pa rami l i t a ry  A c t i v i t i e s  i n  and a g a i n s t  Nicaragua (Nicaragua v. United S t a t e s  
of America) i n  t h e  Great Hal l  of J u s t i c e  of t h e  Peace Palace.  I n  the  
course  of t h e s e  hear ings ,  t h e  Court w i l l  cons ider  t h e  o r a l  arguments 
put  forward f i r s t l y  by Nicaragua and then by the  United S t a t e s ,  regard ing  
the  quest ions ofwhether  it has j u r i s d i c t i o n  t o  dec ide  on the  m e r i t s  of t he  
caseandwhether  t h e  a p p l i c a t i o n  f i l e d  by Nicaragua a g a i n s t  t h e  United S t a t e s  
i s  admissible .  A t  t h i s  i n i t i a l  hear ing ,  Nicaragua, by agreement of t he  
P a r t i e s ,  a s  approved by the  Court,  began t o  present  i t s  arguments. 

A t  t h e  beginning of t he  hear ing  M r .  C.A. C o l l i a r d ,  t h e  judge ad hoc 
nominated by Nicaragua t o  take  p a r t  i n  t he  ca se ,  made t h e  solemn 
d e c l a r a t i o n  r equ i r ed  by A r t i c l e  20 of t h e  S t a t u t e  of t h e  Court. 
M r .  C o l l i a r d ' s  biography i s  a t tached .  

Before g iv ing  t h e  f l o o r  t o  t h e  Agent of Nicaragua, t h e  Pres ident  
of t h e  Court read out: t h e  ope ra t ive  p a r t  of t h e  Order t h a t  had been 
adopted by the  Court on 4 October 1984 regard ing  t h e  Declara t ion  of 
In t e rven t ion  by El  Salvador ( c f .  P re s s  communiqué No. 84 130) . 

The ope ra t ive  pirovisions of t h e  Order a r e  a s  fol lows:  

"The Court ., 

( i )  By n ine  v o t e s  t o  s i x ,  

Decides no t  t o  hold a  hear ing  on t h e  Declara t ion  of In t e rven t ion  
of t h e  Republic of  El Salvador,  

I N  FAVOUR: Pres ident  E l i a s ;  Vice-President Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh, Oda, El-Khani, 
Mbaye , B,ed jaoui .  

AGAINST: -- Judges Ruda, Mosler, Ago, Schwebel, S i r  Robert Jennings,  
de Lacharr i è r e  . 

( i i )  By. .. 



( i i )  By f o u r t e e n  v o t e s  t o  one,  

Decides t h a t  t h e  D e c l a r a t i o n  of I n t e r v e n t i o n  of t h e  Kepublic 
of E l  Salvador  i s  i n a d m i s s i b l e  i n s o f a r  a s  i t  r e l a t e s  t o  t h e  p r e s e n t  
phase  of t h e  p roceed ings  i n s t i t u t e d  by Nicaragua a g a i n s t  t h e  United 
S t a t e s  of America. 

I N  FAVOUR: P r e s i d e n t  E l i a s ;  Vice-Pres ident  Sette-Camara; -- 
Judges  Lachs, Morozov, Nagendra Singh,  Ruda, Mosler ,  Oda, 
Ago, El-Khani, S i r  Robert Jenn ings ,  d e  L a c h a r r i è r e ,  Mbaye, 
Bedj a o u i  . 

AGAINST: Judge Schwebel." 

Judges  Nagendra Singh,  Oda and Bedjaoui  appended s e p a r a t e  op in ions  
t o  t h e  Order;  Judges  Ruda, Mosler ,  Ago, S i r  Robert Jennings  and 
d e  L a c h a r r i è r e  appended a  j o i n t  s e p a r a t e  op in ion  and Judge Schwebel 
appended a  d i s s e n t  i n g  op in ion .  

A b r i e £  account  of t h e s e  o p i n i o n s  i s  a t t a c h e d .  
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Biography of Claude-Albert  C o l l i a r d  

Born i n  M a r s e i l l e ~  on 14 J u l y  1913. 

Doctor o f  Laws in  1938, Doctor of L i t e r a t u r e .  

Agrégé o f  t h e  F a c u l t i e s  of Law ( p u b l i c  law) i n  1945. -- 

P r o f e s s o r  of i n t e r n a t i o n a l  law a t  t h e  F a c u l t y  of  Law of  Grenoble i n  
1946; Dean of t h a t  f a c u l t y  from 1952 t o  1955, 1955 t o  1958 and 1958 t o  1959. 

P r o f e s s o r  a t  t h e  F a c u l t y  of Law and Economic Sc ience  of  P a r i s  
£rom 1959 t o  1971. Dean's  Assessor  £rom 1967 t o  1971. P r o f e s s o r  a t  t h e  
U n i v e r s i t é  P a r i s  1 Panthéon Sorbonne from 197 1 onwards. D i r e c t o r  of t h e  
Department (UER) "Développement, 6t i ides i n t e r n a t i o n a l e s  e t  comparat ives"  
£rom 1971 t o  1982. l J r o f e s s o r  Eincritiis of  t h e  U n i v e r s i t 6  P a r i s  1. Ilon«r:~ry Dean. 
D i r e c t o r  of t h e  Centire d ' é t u d e 5  e t  d e  reclierct ies d e  d r o i t  i i i t c rn< i t  i o i i : i l  f I'ii-it; T 
P r o f e s s o r  a t  t h e  I n s t i t u t e  of P o l  i t ic .31 S t u d i e s  i n  P a r i s .  

Member of  t h e  I r i s t i t u t e  of I n t e r n a t i o n a l  Law. Member of  t h e  S o c i é t é  
f r a n ç a i s e  de  d r o i t  i n t e r n a t i o n a l .  Memher of t h e  Académie a s t r o n a u t i q u e  
i n t e r n a t i o n a l e .  Vice-Chairman of  t h e  I n t e r n a t i o n a l  A s s o c i a t i o n  of 
C o n s t i t u t i o n a l  Law. Honorary d o c t o r a t e s  £rom t h e  I J n i v e r s i t i e s  of Lodz 
(Po land) ,  F r i b o u r g  ( S w i t z e r l a n d )  and Be lg rade  (Yugos lav ia ) .  

Var ious  t e a c h i n g  p o s t s  ( a s  g u e s t  p r o f e s s o r )  a t  f o r e i g n  U n i v e r s i t i e s :  
A l g e r i a ,  Morocco, T u n i s i a ,  Cameroon, Madagascar,  Egypt,  Turkey,  Yugos lav ia ,  
Romania, Czechos lovak ia ,  Poland,  United Kingdom, Canada, Mexico, C h i l e ,  
Belgium and I r a n .  Took p a r t  i n  nurnerous c o l l o q u i a ,  seminars  and 
s c i e n t i f i c  m e e t i n g s  i n  A l g e r i a ,  Egypt,  Yugos lav ia ,  Czechos lovak ia ,  USSR, 
Po land ,  Mexico, C h i l e ,  Canada. 

Courses  a t  The 1-Iague Academy of  I n t e r n a t i o n a l  Law: 

I n  1968: I n t e r n a i t i o n a l  r i v e r s ;  i n  1976: General  Course on P u b l i c  
I n t e r n a t i o n a l  Law. 

Chairman o f  t h e  j u r y  d ' a g r é g a t i o n  d e  d r o i t  p u b l i c  i n  1974. Chairman 
of t h e  j u r y  f o r  t h e  admiss ion  t o  t h e  Eco le  n a t i o n a l e  d ' a d m i n i s t r a t i o n  
i n  1981. 

Member o f  t h e  French  d e l e g a t i o n  t o  t h e  Uni ted  Na t ions  Genera l  Assembly 
(1953 and 1954) S i x t h  Committee. Member of t h e  French d e l e g a t i o n  t o  t h e  
T h i r d  Conference  on t h e  Law of  t h e  Sea i n  1981 and 1982. French 
r e p r e s e n t a t i v e  (head of  d e l e g a t i o n )  on t h e  United Nat ions  Commission of  
Human R i g h t s  (1982,  1983, 1984).  Member of t h e  Committee of  Tndependent 
E x p e r t s  s e t  up by Unesco i n  1972 on t h e  problems of ai idin-visi ial  communications. 
A C o n s u l t a n t  t o  OECD i n  1976 and 1977. 

Member o f  t h e  group of e l e v e n  l e g a l  e x p e r t s  of I n t e l s a t  t o  s e t t l e  
d i s p u t e s  ( e l e c t e d  i n  1976 and a g a i n  i n  1978, 1980 and 1983). 



Author of s e v e r a l  works on p u b l i c  i n t e r n a t  i o n a l  lnw and p u b l i c  
munici  a l  law, i n  p a r t i c u l a r :  I n s t i t u t i o n s  d e s  r e l a t i o n s  i n t e r n a t i - o n a l e s ,  
t h e  8" e d i t i o n  of v h i c h  is  i n  c o u r s e  of p u b l i c a t i o n  ( t r a n s l a t e d  i n t o  
Span ish  and Russ ian) .  L i b e r t é s  pub l iques ,  6 t h  e d i t i o n ,  1983. Author of 
more t h a n  one hundred a r t i c l e s  on i n t e r n a t i o n a l  law, European law, 
a d m i n i s t r a t i v e  law, c o n s t i - t u t i o n a l  law and f i n a n c i a l  law. 

Appeared b e f o r e  t h e  Court  a s  Counsel i n  t h e  c a s e  concerning t h e  
C o n t i n e n t a l  S h e l f  (Tunis ia jL ibyan  Arab Jamahi r iya )  and took p a r t  i n  
t h e  s t a g e  of t h e  p roceed ings  concerning t h e  I t a l i a n  a p p l i c a t i o n  f o r  - . - 
permiss ion  t o  i n t e r v e n e  i n  t h e  c a s e  concerning t h e  ----- C o n t i n e n t a l  Shelf  
(Libyan Arab Jamahi r iya IMal ta ) .  -- - 
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S u m a r y  of o p i n i o n s  appended t o  t h e  Order of t h e  Cour t  - ---p.- - - - -- - - - - 

S e p a r a t e  o p i n i o n  by Judge Nagendra Singh 

I n  h i s  s e p a r a t e  o p i n i o n  Judge Nagendra Singh p o i n t e d  o u t  t h a t  s i n c e  
E l  S a l v a d o r ' s  D e c l a r a t i o n  t o  I n t e r v e n e  a t  t h i s  s t a g e  of t h e  p r o r e e d i n g s  
r e a l l y  p o i n t e d  t o  m e r i t s  o f  t h e  c a s e  and i f  a  h e a r i n g  was g r a n t e d  now t h e r e  
would i n e v i t a b l y  be  arguments  on m e r i t s  of  t h e  c a s e  wliich would l e a d  t o  
two h e a r i n g s  on m e r i t s  - t h e  f i r s t  now and t h e  second i f  and when t h e  Court  
d e a l s  w i t h  t h e  m e r i t s  o f  t h e  c a s e .  T h i s  would be c o n f u s i n g  and u n d e s i r a b l e  
a s  w e l l  a s  u n t e n a b l e .  The Cour t ,  t h e r e f o r e ,  has  put  t l i i n g s  i n  t h e i r  p roper  
o r d e r  and sequence and no ted  t h e  i n t e n t i o n  o f  El Sa lvador  t o  i n t e r v e n e  a t  
t h e  n e x t  phase  o f  t h e  c a s e  i f  and when t h e  Court  c o n s i d e r s  t h e  m e r i t s  of 
t h e  d i s p u t e .  E l  Sa lvador  h a s  t h e r e f o r e  n o t  had a  raw d e a l ,  a s  i t  were,  
because  t h e  Court  h a s  k e p t  a l i v e  t h e  r i g h r o f  i n t e r v e n t i o n  whicli cou ld  be 
examined a t  t h e  subsequent  phase  of t h e  c a s e .  Ttiere was n o  p o i n t  i n  givinp,  
a  h e a r i n g  a t  t h e  p r e s e n t  phase  when t h e  Court liad by 1 4 : 1  corne t o  t h e  
c o n c l u s i o n  t h a t  t h e  i n t e r v e n t i o n  of E l  Sa lvador  was i n a d m i s s i b l e .  I n  t h e  
c i r c u m s t a n c e s  E l  Sa lvador  w i l l  be heard  a t  t h e  p roper  t inie,  t a k i n g  i n t o  
c o n s i d e r a t i o n  t h e  r e a s o n i n g  and arguments t h a t  had been s r i h m i t  t e d  t o t h e  
Cour t  by E l  Sa lvador  i n  s u p p o r t  o f  t h e i r  i n t e r v e n t i o n .  

J o i n t  s e p a r a t e  o p i n i o n  by Judges  Ruda, Mos le r ,  Ago, S i r  --- Rober t  Jenn ings  - 
and d e  L a c h a r r i è r e  

Judges  Ruda, Mosler ,  Ago, S i r  Robert J e n n i n g s  and de  L a c h a r r i è r e  
appended a  j o i n t  s e p a r a t e  o p i n i o n  t o  t h e  e f f e c t  t h a t ,  a l t h o u g h  a g r e e i n g  
w i t h  t h e  Cour t  t h a t  E l  S a l v a d o r ' s  D e c l a r a t i o n  of I n t e r v e n t i o n  i s  
i n a d m i s s i b l e  a t  t h e  p r e s e n t  s t a g e  of  t h e  p roceed ings ,  t h e y  a r e  of t h e  
o p i n i o n  t h a t  it would have been more i n  accordance  w i t h  j u d i c i a l  p r o p r i e t y  
i f  t h e  Court  had g r a n t e d  a  h e a r i n g  t o  t h e  S t a t e  s e e k i n g  t o  i n t e r v e n e .  



S e p a r a t e  Opinion by Judge Oda 

Judge Oda c o n s i d e r e d  t h a t  E l  S a l v a d o r ' s  D e c l a r a t i o n  of  I n t e r v e n t i o n  
of 15 August 1984 was vague and d i d  n o t  appear  t o  s a t i s f y  t h e  requ i rements  
of A r t i c l e  82 - (b) and - ( c )  of t h e  Rules  of Court  f o r  an  i n t e r v e n t i o n  a t  t h e  
p r e s e n t  s t a g e ,  b u t  it was l a t e r  supplemented by i t s  communications of 
10 and 17 September which might meet t h e  terms of A r t i c l e  82. To h i s  
r e g r e t ,  t h e  Cour t ,  which o n l y  had b e f o r e  i t  t h e  views o f  Nicaragua and t h e  
Uni ted  S t a t e s  on t h e  f i r s t  submiss ion of E l  Sa lvador ,  d i d  not  a s c e r t a i n  
t h e i r  v iews  on t h e  two subsequent  communications from E l  Sa lvador ,  i n  
p a r t i c u l a r  on t h e  a d m i s s i b i l i t y  of  E l  S a l v a d o r ' s  i n t e r v e n t i o n  a t  t h e  
j  u r  i s d  i c  t i o n a l  s t a g e  . 

I f  N i c a r a g u a ' s  o b s e r v a t i o n s  had been i n t e r p r e t e d ,  a s  J i ~ d g e  Oda 
ri' 

b e l i e v e d  t h e y  s h o u l d , a s  o b j e c t i n g  t o  E l  ~ a l v a d o r ' s  i n t e r v e n t i o n  a t  t h a t  
s t a g e ,  A r t i c l e  84,  pa ragraph  2 ,  would have c l e a r l y  a p p l i e d .  He voted 
a g a i n s t  a  h e a r i n g  o n l y  because  liis i n t e r p r e t a t i o t i  of thc  Coiirt ' s  view was 
t h a t  Nicaragua had n o t  o b j e c t e d .  

Judge Oda a l s o  r e g r e t t e d  t h a t  8  October Iiad a l r e n d y  heen f ixed f o r  
t h e  commencement of t h e  o r a l  l i ea r ings  between Nicaragua and t h e  United S t a t e s ,  
even b e f o r e  t h e  Court  met t o  d e a l  w i t l i  E l  S a l v a d o r ' s  D e c l a r a t i o n  on 
4  October .  I n  f a c t ,  El S a l v a d o r ' s  r e q u e s t  f o r  an  o r a l  h e a r i n g  and t h e  
a d m i s s i b i l i t y  of  i t s  i n t e r v e n t i o n  a t  t h e  p r e s e n t  j u r i s d i c t i o n a l  s t a g e  were 
b o t h  d e a l t  w i t h  on 4 Oc tober ,  a f t e r  o n l y  one d n y ' s  d e l i b e r a t i o n s .  

Had i t  n o t  been f o r  t h e  above,  E l  S a l v a d o r ' s  D e c l a r a t i o n  might we l l  
have been t h e  f i r s t  c a s e  of i n t e r v e n t i o n  under A r t i c l e  63 of t h e  S t a t u t e  
t o  be c o n s i d e r e d  by t h e  Court  a t  a  j u r i s d i c t i o n a l  phase of  a  c a s e .  

S e ~ a r a t e  o ~ i n i o n  bv J u d ~ e  Bediaoui  

Judge Bed jaou i  i n d i c a t e d  t h a t  i n  h i s  op in ion  one could  no t  be i n  
f a v o u r  of d i s m i s s i n g  t h e  r e q u e s t  f o r  i n t e r v e n t i o n  and a t  t h e  same t ime 
i n  f a v o u r  of h o l d i n g  a  h e a r i n g  i n  o r d e r  t o  examine siich a  r e q u e s t .  S ince  
t h e  Court  had reached t h e  c o n c l u s i o n  t h a t  E l  S a l v a d o r ' s  r c q u e s t  f o r  
i n t e r v e n t i o n  was i n a d m i s s i b l e ,  t h e  ho ld ing  of  n h e a r i n g  no longer  l o g i c a l l y  
had an o b j e c t .  



D i s s e n t i n g  o p i n i o n  by Judge Schwebel 

Judge Schwebel d i s s e n t e d  from t h e  C o u r t ' s  Order on two grounds.  He 
m a i n t a i n e d  t h a t  the  d e c i s i o n  of  t h e  Court  n o t  t o  ho ld  a  l iear ing on t h e  
d e c l a r a t i o n  of E l  Sa lvador  was a  d e p a r t u r e  from t h e  due p r o c e s s  of law 
which t h e  Court  h a s  t r a d i t i o n a l l y  obse rved .  He Toncluded t l i a t ,  whi le  t h e  
m a t t e r  was n o t  a l t o g e t h e r  c l e a r ,  E l  Sa lvador  was e n t i t l e d  t o  i n t e r v e n e ,  
and t h a t ,  once t h e  Cour t  had d e c l i n e d  t o  h e a r  E l  S a l v a d o r ,  any doub t s  
should  have been r e ç o l v e d  i n  f a v o u r  of  t h e  a d m i s s i b i l i t y  of i t s  d e c l a r a t i o n  
o f  i n t e r v e n t  i o n .  

Judge Schwebel i n t e r p r e t e d  EL S a l v a d o r ' s  d e r l a r a t i o n  a s  a  r e q u e s t  t o  
i n t e r v e n e  on t h e  c o n s t r u c t i o n  of  a r t i c l e s  o f  t h e  S t a t u t e  o f  t h e  Cour t ,  
t h e  Uni ted  Na t ions  C h a r t e r  and t h r e e  inter-American t r e a t i e s ,  a s  w e l l  a s  
of d e c l a r a t i o n s  submi t t ed  t o  t h e  Court  under i t s  S t a t i i t e  a c c e p t i n g  i t s  
compulsory j u r i s d i c t i o n .  I n  h i s  v iew,  Nicaragua,  w h i l e  p u r p o r t i n g  no t  t o  
o b j e c t  t o  E l  S a l v a d o r ' s  i n t e r v e n t i o n ,  had r a i s e d  o b j e c t  ions  whicti r equ i red  
a  h e a r i n g  under t h e  macdatory p r o v i s i o n  of  A r t i c l e  8 4 ( 2 )  of  t h e  
C o u r t ' s  Rules ,  which p r o v i d e s  t h a t ,  i f  a n  o b j e c t i o n  i s  f i l e d  t o  t h e  
a d m i s s i b i l  i t y  of  a  c l e c l a r a t i o n  of i n t e r v e n t i o n ,  " the  Court  s l i a l l  hea r  
t h e  S t a t e  s e e k i n g  t o  i n t e r v e n e  and t h e  p a r t i e s  b e f o r e  dec id ing" .  He 
m a i n t a i n e d  t h a t  E l  S a l v a d o r ' s  d e c l a r a t i o n  was a d m i s s i b l e ,  f i r s t ,  because  
i n t e r v e n t i o n  under  A r t i c l e  63 of  t h e  C o u r t ' s  S t a t u t e  may t a k e  p l a c e  a t  
a  j u r i s d i c t i o n a l  s t a g e ,  and,  second,  becaiise i t  may r e l a t e  t o  t h e  
c o n s t r u c t i o n  of  conven t ions  which i n c l u d e  t h e  Uni ted  Na t ions  C h a r t e r  
and t h e  C o u r t ' s  S t a t u t e  a s  w e l l  a s  t h e  in ter -American t r e a t i e s  which 
E l  Sa lvador  had c i t e d .  I f  d e c l a r a t i o n s  a d h e r i n g  t o  t h e  C o u r t ' s  
compulsory j u r i s d i c t i o n  were no t  t o  b e  t r e a t e d  a s  c o n v e n t i o n s ,  then  t h e  
Court  shou ld  have b a r r e d  o n l y  t h a t  a s p e c t  of  E l  S a l v a d o r ' s  i n t e r v e n t i o n .  




