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M i l i t a r y  and Pa rami l i t a ry  A c t i v i t i e s  i n  and a g a i n s t  
Nicaragua (Nicaragua v  . United S t a t e s  of Amer i c a )  

J u d m e n t  of t h e  Court 

The fol lowing information i s  communicated t o  t h e  p r e s s  by t h e  Reg i s t ry  
of t h e  I n t e r n a t i o n a l  Court of J u s t i c e :  

I n  t h e  Judgment de l ive red  today 26 November 1984, t h e  I n t e r n a t i o n a l  
Court of J u s t i c e  f i n d s ,  by f i f t e e n  v o t e s  t o  one, t h a t  it has j u r i s d i c t i o n  
t o  e n t e r t a i n  t h e  case  and unanimously t h a t  t h e  Appl ica t ion  f i l e d  by 
Nicaragua a g a i n s t  t h e  United S t a t e s  of America i s  admiss ib le .  

The complete t e x t  of t h e  o p e r a t i v e  p a r t  of t h e  Judgment, wi th  t h e  
v o t i n g  f i g u r e s ,  i s  a s  fo l lows:  

"THE COURT, 

(1) --- (a )  f i n d s ,  by e leven  v o t e s  t o  f i v e ,  t h a t  i t  has j u r i s d i c t i o n  
t o  e n t e r t a i n  t h e  Appl ica t ion  f i l e d  by t h e  Republic of Nicaragua on 
9  Apr i l  1984, on t h e  b a s i s  of A r t i c l e  36, paragraphs 2 and 5, of t h e  
S t a t u t e  of t h e  Court;  

I N  FAVOUR : Pres iden t  E l i a s ;  Vice-President  Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh, Ruda, 
El-Khani, de Lacha r r i è r e ,  Mbaye, Bedjaoui;  
Judge ad hoc Co l l i a rd ;  

AGAINST : Judges Mosler, Oda, Ago, Schwebel and S i r  Robert Jennings;  

(b) f  inds ,  by f o u r t e e n  v o t e s  t o  two, t h a t  i t  has  j u r i s d i c t i o n  -- 
t o  e n t e r t a i n  t h e  Appl ica t ion  f i l e d  by t h e  Republic of Nicaragua on 
9  Apr i l  1984, i n s o f a r  a s  t h a t  Appl ica t ion  r e l a t e s  t o  a  d i s p u t e  concerning 
t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of t h e  Trea ty  of Fr iendship ,  Commerce 
and Navigation between t h e  United S t a t e s  of America and t h e  Republic 
of Nicaragua s igned a t  Managua on 21 January 1956, on t h e  b a s i s  of 
A r t i c l e  XXIV of t h a t  Trea ty ;  



I N  FAVOUR : Pres iden t  E l i a s ;  Vice-President Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh, Mosler,  Oda, 
Ano. El-Khani, S i r  Robert Jennings,  de  Lacha r r i è r e ,  - .  
Mbaye, ~ e d j a o u i ;  Judge ad hoc c o l l i a r d ;  

AGAINST : Judges Ruda and Schwebel; 

(c)  f i n d s ,  by f i f t e e n  v o t e s  t o  one, t h a t  it has j u r i s d i c t i o n  -- 
t o  e n t e r t a i n  t h e  case ;  

I N  FAVOUR : Pres iden t  E l i a s ;  Vice-President Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh, Ruda, Mosler,  
Oda, Ago, El-Khani, S i r  Robert Jennings,  de  Lacha r r i è r e ,  
Mbaye, Bedjaoui;  Judge ad hoc C o l l i a r d ;  

AGAINST : Judge Schwebel; 

(2)  f  i nds ,  unanimously, t h a t  t h e  s a id  Appl ica t ion  i s  admissible ."  

The Court was com~osed a s  fo l lows:  P re s iden t  E l i a s :  * -  

Vice-President Sette-Camara; Judges Lachs, Morozov, Nagendra Singh, Ruda, 
Mosler,  Oda, Ago, El-Khani, Schwebel, S i r  Robert Jennings,  de Lacha r r i è r e ,  
Mbaye, Bedjaoui;  Judge ad hoc Co l l i a rd .  

Judges Nagendra Singh, Ruda, Mosler,  Oda, Ago and S i r  Robert Jennings 
appended s e p a r a t e  opin ions  t o  t h e  Judgment. 

Judge Schwebel appended a d i s s e n t i n g  opin ion  t o  t h e  Judgment. 

I n  t h e s e  opin ions  t h e  Judges concerned s t a t e  and exp la in  t h e  p o s i t i o n s  
they  adopted i n  r ega rd  t o  c e r t a i n  p o i n t s  d e a l t  wi th  i n  t h e  Judgment. A 
b r i e f  summary of t h e s e  opin ions  may be found i n  t h e  annex he re to .  I 

The p r i n t e d  t e x t  of t he  Judgment and of t h e  opin ions  w i l l  be  a v a i l a b l e  
i n  a few weeks' t h e .  (Orders and e n q u i r i e s  should be addressed t o  t h e  
D i s t r i b u t i o n  and S a l e s  Sec t ion ,  Of f i ce  of t h e  United Nations,  1211 Geneva 10; 
t h e  S a l e s  Sec t ion ,  United Nations,  New York, N.Y.  19916; o r  any spec i a l i zed  
bookshop.) 

An a n a l y s i s  of t h e  Judgment i s  a t t ached  f o r  t h e  use  of t h e  P re s s .  It 
i n  no way involves t h e  r e s p o n s i b i l i t y  of the  Court.  It cannot be quoted 
a g a i n s t  t h e  t e x t  of t h e  Judgment, of which it does n o t  c o n s t i t u t e  a n  
i n t e r p r e t a t i o n .  

Analvsis  ... 



Analysis  of the Judgment 

Proceedings and S u h i s s i o n s  of the  P a r t i e s  (pa ra s .  1-11) 

A f t e r  r e c a p i t u l a t i n g  t h e  va r ious  s t a g e s  i n  t he  proceedings and 
s e t t i n g  o u t  t he  s u h i s s i o n s  of t h e  P a r t i e s  (pa ra s .  1-10), t h e  Court 
r e c a l l s  t h a t  the  case  concerns a  d i spu te  between t h e  Government of the  
Republic of Nicaragua and t h e  Government of t h e  United S t a t e s  of America 
a r i s i n g  o u t  of m i l i t a r y  and pa rami l i t a ry  a c t i v i t i e s  i n  Nicaragua and i n  
t h e  wa te r s  of f  i t s  c o a s t s ,  r e s p o n s i b i l i t y  f o r  which i s  a t t r i b u t e d  by 
Nicaragua t o  the  United S t a t e s .  I n  the  present  phase, t he  case  concerns 
t h e  Cour t ' s  j u r i s d i c t i o n  t o  e n t e r t a i n  and pronounce upon t h i s  d i s p u t e ,  a s  
w e l l  a s  t h e  a d m i s s i b i l i t y  of Nicaragua 's  App l i ca t ion  r e f e r r i n g  i t  t o  the  
Court (para .  11 ) .  

1. The ques t ion  of t he  j u r i s d i c t i o n  of t he  Court t o  e n t e r t a i n  
t h e  d i s p u t e  (paras .  12-83) 

A. The d e c l a r a t i o n  of Nicaragua and A r t i c l e  36, paragraph 5, of the  
S t a t u t e  of t he  Court (pa ra s .  12-51) 

To found t h e  j u r i s d i c t i o n  of the  Court,  Nicaragua r e l i e d  on A r t i c l e  
36 of t h e  S t a t u t e  of t:he Court and the  d e c l a r a t i o n s  accept ing  t h e  
compulsory j u r i s d i c t i o n  of the  Court made by the  United S t a t e s  and i t s e l f .  

The r e l evan t  t e x t s  and the  h i s t o r i c a l  background t o  Nicaragua 's  
d e c l a r a t i o n   aras. 12-16) 

A r t i c l e  36, paragraph 2 ,  of the  S t a t u t e  of the  I n t e r n a t i o n a l  Court 
of J u s t i c e  provides  t h a t :  

"The S t a t e s  p a r t i e s  t o  the  present  S t a t u t e  may a t  any time 
d e c l a r e  t h a t  they  recognize a s  compulsory i p s o  f a c t o  and without  
s p e c i a l  agreement, i n  r e l a t i o n  t o  any o t h e r  S t a t e  accept ing  t h e  
same o b l i g a t i o n ,  t h e  j u r i s d i c t i o n  of t he  Court i n  a l 1  l e g a l  
d i s p u t e s  concerning : 

( a )  t h e  i n t e r p r e t a t i o n  of a  t r e a t y ;  - 
( b )  any ques t ion  of i n t e r n a t i o n a l  law; - 
( c )  t h e  e x i s t e n c e  of any f a c t  which, i f  e s t a b l i s h e d ,  - 

would c o n s t i t . u t e  a  breach of an  i n t e r n a t i o n a l  
o b l i g a t i o n ;  

( d )  t h e  na tu re  or. e x t e n t  of t he  r e p a r a t i o n  t o  be made - 
f o r  t h e  breach of an  i n t e r n a t i o n a l  o b l i g a t i o n . "  

On 14  August 1946, under  this provis ion ,  t h e  United S t a t e s  made a  
d e c l a r a t i o n  conta in ing  r e s e r v a t i o n s  which w i l l  be desc r ibed  f u r t h e r  
below (page 8) .  I n  th . i s  d e c l a r a t i o n ,  i t  s t a t e d  t h a t :  

"this . .. 



"this d e c l a r a t i o n  s h a l l  remain i n  f o r c e  f o r  a  per iod of f  i v e  
y e a r s  and t h e r e a f t e r  u n t i l  t he  e x p i r a t i o n  of s i x  months a f t e r  
n o t i c e  may be g iven  t o  te rmina te  t h i s  d e c l a r a t i o n . "  

On 6 A p r i l  1984 t h e  Goverment  of the  United S t a t e s  depos i ted  wi th  the  
Secretary-General  of t h e  United Nations a  n o t i f i c a t i o n  signed by t h e  
S e c r e t a r y  of S t a t e ,  M r .  George Shul tz  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " the 
1984 n o t i f i c a t i o n " ) ,  r e f e r r i n g  t o  t h e  d e c l a r a t i o n  of 1946, and s t a t i n g  
t h a t  : 

" t h e  a f o r e s a i d  d e c l a r a t i o n  s h a l l  not  apply t o  d i s p u t e s  w i t h  any 
C e n t r a l  American S t a t e  o r  a r i s i n g  out  of o r  r e l a t e d  t o  even t s  
i n  Cen t r a l  America, any of which d i s p u t e s  s h a l l  be s e t t l e d  i n  
such  manner a s  t h e  p a r t i e s  t o  them may agree.  

Notwithstanding t h e  terms of t he  af o r e s a i d  d e c l a r a t i o n ,  
this proviso  s h a l l  t a k e  e f f e c t  immediately and s h a l l  remain i n  
f o r c e  f o r  two y e a r s ,  s o  a s  t o  f o s t e r  t h e  cont inuing  r e g i o n a l  
d i s p u t e  s e t t l emen t  process  which seeks a  nego t i a t ed  s o l u t i o n  t o  
t h e  i n t e r r e l a t e d  p o l i t i c a l ,  economic and s e c u r i t y  problems of 
Cen t r a l  America." 

I n  o r d e r  t o  be a b l e  t o  r e l y  upon the  United S t a t e s  d e c l a r a t i o n  of 
1946 t o  found j u r i s d i c t i o n  i n  t h e  present  ca se ,  Nicaragua has t o  show 
t h a t  i t  i s  a " S t a t e  accep t ing  the  same ob l iga t ion"  a s  t h e  United S t a t e s  
w i t h i n  t h e  meaning of A r t i c l e  36, paragraph 2,of t h e  S t a t u t e .  

For  t h i s  purpose, i t  r e l i e s  on a  d e c l a r a t i o n  made by i t  on 
24 September 1929 pursuant  t o  A r t i c l e  36, paragraph 2 ,  of t h e  S t a t u t e  of 
t h e  Permanent Court of I n t e r n a t i o n a l  J u s t i c e ,  t h e  predecessor  of t he  
p r e s e n t  Court ,  which provided t h a t :  

"The Members of t h e  League of Nat ions and the  S t a t e s  
mentioned i n  t h e  Annex t o  t h e  Covenant may, e i t h e r  when s ign ing  
o r  r a t i f y i n g  the  P ro toco l  t o  which t h e  p re sen t  S t a t u t e  i s  
ad jo ined ,  o r  a t  a  l a t e r  moment, d e c l a r e  t h a t  t hey  recognize a s  
compulsory i p s o  f a c t o  and without s p e c i a l  agreement,  i n  
r e l a t i o n  t o  any o t h e r  Member o r  S t a t e  accep t ing  t h e  same 
o b l i g a t i o n ,  t h e  j u r i s d i c t i o n  of t h e  Court ..." 

i n  any of t h e  same c a t e g o r i e s  of d i s p u t e  a s  l i s t e d  i n  A r t i c l e  36, 
paragraph 2, of t h e  S t a t u t e  of t he  present  Court. 

Nicaragua r e l i e s  f u r t h e r  on A r t i c l e  36, paragraph 5, of t h e  S t a t u t e  
of t h e  p re sen t  Court ,  which provides t h a t :  

"Declara t ions  made under A r t i c l e  36 of t h e  S t a t u t e  of t h e  
Permanent Court of I n t e r n a t i o n a l  J u s t i c e  and which a r e  s t i l l  i n  
f o r c e  s h a l l  be deemed, a s  between t h e  p a r t i e s  t o  t he  present  
S t a t u t e ,  t o  be acceptances  of t h e  compulsory j u r i s d i c t i o n  of 
t h e  I n t e r n a t i o n a l  Court of J u s t i c e  f o r  t h e  per iod  which they  
s t i l l  have t o  run and i n  accordance w i t h  t h e i r  terms." 

The Judgment r e c a l l s  t h e  circumstances i n  which Nicaragua made i t s  
d e c l a r a t i o n :  on 14 September 1929, a s  a  member of t h e  League of Nat ions,  
i t  s igned  t h e  P ro toco l  of S igna ture  of the  S t a t u t e  of t he  Permanent 

Court . . . 



Court of I n t e r n a t i o n a l  .Justice1: this Pro toco l  provided t h a t  i t  was 
s u b j e c t  t o  r a t i f i c a t i o n  and t h a t  ins t ruments  of r a t i f i c a t i o n  were t o  be 
s e n t  t o  t h e  Secretary-General of t h e  League of Nat ions.  On 24 September 
1929 Nicaragua depos i ted  wi th  t h e  Secretary-General  of t he  League a  
d e c l a r a t i o n  under A r t i c l e  36, paragraph 2, of t h e  S t a t u t e  of t h e  
Permanent Court which reads :  

[T rans l a t ion  f  rom t h e  French1 

"On behalf of t h e  Republic  of Nicaragua 1 recognize  a s  
compulsory uncond i t i ona l ly  t h e  j u r i s d i c t i o n  of t h e  Permanent 
Court of I n t e r n a t i o n a l  J u s t i c e .  

Geneva, 24 September 1929. 
(Signed)  T.F. MEDINA." 

The n a t i o n a l  a u t h o r i t i e s  i n  Nicaragua au tho r i zed  i t s  r a t i f i c a t i o n ,  
and, on 29 November 1939, t h e  Min i s t ry  of Fore ign  A f f a i r s  of Nicaragua 
s e n t  a  te legram t o  t h e  Secretary-General  of t h e  League of Nations 
adv i s ing  i t  of t he  despa tch  of t h e  instrument  of r a t i f i c a t i o n .  The f i l e s  
of t h e  League, however, c o n t a i n  no record of a n  instrument  of 
r a t i f i c a t i o n  eve r  having been rece ived  and no evidence has  been adduced 
t o  show t h a t  such a n  ins t rument  of r a t i f i c a t i o n  was e v e r  despatched t o  
Geneva. A f t e r  t h e  Second World War, Nicaragua became a n  o r i g i n a l  Member 
of t h e  United Nations,,  having r a t i f i e d  t h e  Cha r t e r  on 6 September 1945; 
on 24 October 1945 t h e  S t a t u t e  of t h e  I n t e r n a t i o n a l  Court of J u s t i c e ,  
which i s  a n  i n t e g r a l  p a r t  of t h e  Char te r ,  came i n t o  fo rce .  

The arguments of t h e  P a r t i e s  (pa ra s .  17-23) and the  reasoning of t h e  
Court (pa ra s .  24-42) 

Th i s  being t h e  case ,  t h e  United S t a t e s  contends t h a t  Nicaragua never 
became a  pa r ty  t o  t h e  S t a t u t e  of t h e  Permanent Court and t h a t  i t s  1929 
d e c l a r a t i o n  was t h e r e f o r e  no t  " s t i l l  i n  fo rce"  w i t h i n  the  meaning of the  
Eng l i sh  t e x t  of A r t i c l e  36, paragraph 5, of t h e  S t a t u t e  of t h e  p re sen t  
Court. 

I n  t he  l i g h t  of t:he arguments of the  United S t a t e s  and the  opposing 
arguments of Nicaragua, t h e  Court sought t o  determine whether A r t i c l e  36, 
paragraph 5,  could have app l i ed  t o  Nicaragua 's  d e c l a r a t i o n  of 1929. 

The Court no te s  t h a t  t h e  Nicaraguan d e c l a r a t i o n  was v a l i d  a t  t h e  
t ime when the  ques t ion  of t h e  a p p l i c a b i l i t y  of t he  new S t a t u t e ,  t h a t  of 
t h e  I n t e r n a t i o n a l  Court of J u s t i c e ,  a rose ,  s i n c e  under  t he  system of t h e  
Permanent Court of I n t e r n a t i o n a l  J u s t i c e  a  d e c l a r a t i o n  was v a l i d  only on 
c o n d i t i o n  t h a t  i t  had been made by a  S t a t e  which had signed t h e  P ro toco l  
of S igna ture  of t he  S t .a tu te .  It had not  become binding under t h a t  

S t a t u t e  ... 

l u h i l e  a  S t a t e  admi t ted  t o  membership of t h e  United Nations 
au toma t i ca l ly  becomes a  p a r t y  t o  t h e  S t a t u t e  of t h e  I n t e r n a t i o n a l  Court 
of J u s t i c e ,  a  S t a t e  member of t h e  League of Nat ions  only became a  p a r t y  
t o  t h a t  of t h e  Permanent Court of I n t e r n a t i o n a l  J u s t i c e  i f  i t  s o  d e s i r e d ,  
and, i n  t h a t  ca se ,  i t  was requi red  t o  accede t o  t he  P ro toco l  of S igna tu re  
of t h e  S t a t u t e  of t h e  Court.  



S t a t u t e ,  s i n c e  Nicaragua had not deposited i ts  instrument of r a t i f i c a t i o n  
of t h e  Protocol  of Signature and i t  was the re fo re  not a par ty  t o  the  
S t a t u t e .  However, i t  i s  not  disputed t h a t  the  1929 d e c l a r a t i o n  could 
have acquired binding fo rce .  A l 1  t h a t  Nicaragua need have done was t o  
d e p o s i t  i t s  instrument of r a t i f i c a t i o n ,  and i t  could have done t h a t  a t  
any time u n t i l  t h e  day on which the  new Court came i n t o  exis tence .  It 
fo l lows  t h a t  the  d e c l a r a t i o n  had a c e r t a i n  p o t e n t i a l  e f f e c t  which could 
be maintained f o r  many years .  Having been made "uncondit ionally" and 
being v a l i d  f o r  an  unlimited period,  i t  had re ta ined i t s  p o t e n t i a l  e f f e c t  
a t  the  moment when Nicaragua became a par ty  t o  the  S t a t u t e  of the  new 
Court. 

I n  order  t o  reach a conclusion on the  ques t ion  whether the  e f f e c t  of 
a d e c l a r a t i o n  which d id  not  have binding force  a t  the  time of t h e  
Permanent Court could be transposed t o  the I n t e r n a t i o n a l  Court of J u s t i c e  
through the  operat ion of A r t i c l e  36, paragraph 5, of t h e  S t a t u t e  of t h a t  
body, t h e  Court took s e v e r a l  cons idera t ions  i n t o  account. 

A s  regards the  French phrase p o u r  une durée qui  n ' e s t  pas encore 
expi rée"  applying t o  d e c l a r a t i o n s  made under the  former system, t h e  Court 
does not  consider  i t  t o  imply t h a t  " l a  durée non expirée" ( t h e  unexpired 
per iod)  i s  t h a t  of a commitment of a binding charac ter .  The d e l i b e r a t e  
choice  of the  expression seems t o  denote an  i n t e n t i o n  t o  widen the  scope 
of A r t i c l e  36, paragraph 5,  so  a s  t o  cover dec la ra t ions  which have not 
acquired  binding force .  The English phrase "s t i l l  i n  force" does not 
express ly  exclude a va l id  d e c l a r a t i o n  of unexpired dura t ion ,  made by a 
S t a t e  not  p a r t y  t o  the  P ro toco l  of Signature of the  S t a t u t e  of the  
Permanent Court, and t h e r e f o r e  not of binding charac te r .  

With regard t o  the  cons ide ra t ions  governing the  t r a n s f e r  of the  
powers of the  former Court t o  the  new one, the  Court t akes  the  view t h a t  
the  primary concern of those  who d ra f t ed  i t s  S t a t u t e  was t o  maintain the  
g r e a t e s t  poss ib le  c o n t i n u i t y  between i t  and the  Permanent Court and t h a t  
t h e i r  aim was t o  ensure t h a t  the  replacement of one Court by another  
should not  r e s u l t  i n  a s t e p  backwards i n  r e l a t i o n  t o  the  progress 
accomplished towards adopting a system of compulsory j u r i s d i c t i o n .  The 
l o g i c  of a genera l  system of devolut ion  from the  old Court t o  the  new 
r e s u l t e d  i n  the  r a t i f i c a t i o n  of the  new S t a t u t e  having exac t ly  the  same 
e f f e c t s  a s  those of the  r a t i f i c a t i o n  of the  Protocol  of Signature of the  
o ld  S t a t u t e ,  i .e . ,  i n  the  case  of Nicaragua, a t ransformat ion  of a 1 
p o t e n t i a l  commitment i n t o  an  e f f e c t i v e  one. Nicaragua may the re fo re  be 
deemed t o  have given i t s  consent t o  the  t r a n s f e r  of i t s  d e c l a r a t i o n  t o  
t h e  I n t e r n a t i o n a l  Court of J u s t i c e  when i t  signed and r a t i f i e d  t h e  
Char ter ,  thus  accepting the  S t a t u t e  and i t s  A r t i c l e  36, paragraph 5. 

Concerning the  pub l i ca t ions  of the  Court r e fe r red  t o  by the  P a r t i e s  
f o r  opposi te  reasons, the  Court notes  t h a t  they have regu la r ly  placed 
Nicaragua on the  list of those  S t a t e s  t h a t  have recognized the  compulsory 
j u r i s d i c t i o n  of the  Court by v i r t u e  of A r t i c l e  36, paragraph 5, of the  
S t a t u t e .  The a t t e s t a t i o n s  furnished by these publ ica t ions  have been 
e n t i r e l y  o f f i c i a 1  and pub l i c ,  extremely numerous and have extended over a 
period of near ly  40 yes r s .  The Court draws from this testimony the  
conclus ion t h a t  the  conduct of S t a t e s  p a r t i e s  t o  the  S t a t u t e  has 
cod i rmed  the  i n t e r p r e t a t i o n  of A r t i c l e  36, paragraph 5, of t h e  S t a t u t e ,  
whereby the  provis ions  of t h i s  A r t i c l e  cover the  case  of Nicaragua. 

The ... - 



The conduct of t he  P a r t i e s  (pa ra s .  43-51) 

Nicaragua a l s o  contends t h a t  t h e  v a l i d i t y  of Nicaragua 's  r ecogn i t i on  
of t h e  compulsory j u r i s d i c t i o n  of t he  Court f i n d s  a n  independent b a s i s  i n  
t h e  conduct of t he  P a r t i e s .  It argues  t h a t  i t s  conduct over  38 y e a r s  
unequivocal ly c o n s t i t u t e s  consent t o  be bound by the  compulsory 
j u r i s d i c t i o n  of t he  Court and t h a t  t h e  conduct of t h e  United S t a t e s  over  
t h e  same per iod  unequivocally c o n s t i t u t e s  i t s  r ecogn i t i on  of t h e  v a l i d i t y  
of t h e  d e c l a r a t i o n  of Nicaragua of 1929 a s  a n  acceptance of t h e  
compulsory j u r i s d i c t i o n  of t he  Court. The United S t a t e s ,  however, 
o b j e c t s  t h a t  t h e  content ion  of Nicaragua i s  i n c o n s i s t e n t  w i t h  t h e  
S t a t u t e ,  and i n  p a r t i c u l a r  t h a t  compulsory j u r i d i c t i o n  must be based on 
t h e  c l e a r e s t  man i f e s t a t ion  of t h e  S t a t e ' s  i n t e n t  t o  accept  i t .  A f t e r  
cons ide r ing  Nicaragua's p a r t i c u l a r  c ircumstances and not ing  t h a t  
Nicaragua 's  s i t u a t i o n  has been wholly unique, t h e  Court cons ide r s  t h a t ,  
having regard t o  the  source and g e n e r a l i t y  of s ta tements  t o  t he  e f f e c t  
t h a t  Nicaragua was bound by i t s  1929 d e c l a r a t i o n ,  i t  i s  r i g h t  t o  conclude 
t h a t  t h e  cons tan t  acquiescence of t h a t  S t a t e  i n  t h o s e  a f f i r m a t i o n s  
c o n s t i t u t e  a  v a l i d  mode of man i f e s t a t ion  of i t s  i n t e n t  t o  recognize t h e  
compulsory j u r i s d i c t i o n  of t h e  Court under A r t i c l e  36, paragraph 2, of 
t h e  S t a t u t e .  It f u r t h e r  cons ide r s  t h a t  t he  e s t o p p e l  on which t h e  
United S t a t e s  has  r e l i e d  and which would have bar red  Nicaragua from 
i n s t i t u t i n g  proceedings a g a i n s t  i t  i n  t h e  Court,  cannot be s a i d  t o  apply 
t o  it. 

Findi%: the  Court t h e r e f o r e  f i n d s  t h a t  t h e  Nicaraguan d e c l a r a t i o n  
of 1929 i s  v a l i d  and t h a t  Nicaragua accord ingly  was, f o r  t h e  purposes of 
A r t i c l e  36, paragraph 2, of t h e  S t a t u t e  of t h e  Court ,  a  " S t a t e  accept ing  
t h e  same ob l iga t ion"  a s  t he  United S t a t e s  a t  t he  d a t e  of f i l i n g  of t h e  
App l i ca t ion  and could t h e r e f o r e  r e l y  on t h e  United S t a t e s  d e c l a r a t i o n  of 
1946. 

B. The d e c l a r a t i o n  of t he  United S t a t e s  (pa ra s .  52-76) 

The n o t i f i c a t i o n  of 1984 (pa ra s .  52-66) 

The acceptance of t h e  j u r i s d i c t i o n  of t h e  Court by the  United S t a t e s  
on which Nicaragua rel . ies  i s  t h e  r e s u l t  of t h e  United S t a t e s  d e c l a r a t i o n  
of 14 August 1946. However, t h e  United S t a t e s  a rgues  t h a t  e f f e c t  should 
be g iven  t o  t he  l e t t e r  s e n t  t o  t h e  Secretary-General of t h e  United 
Nat ions  on 6  A p r i l  1984 ( s e e  p. 4  above).  It i s  c l e a r  t h a t  i f  t h i s  
n o t i f i c a t i o n  were va1i.d a s  a g a i n s t  Nicaragua a t  t h e  d a t e  of f i l i n g  of t h e  
App l i ca t ion ,  t he  Court: would no t  have j u r i s d i c t i o n  under A r t i c l e  36 of 
t h e  S t a t u t e .  A f t e r  out:l ining the  arguments of t h e  P a r t i e s  i n  this 
connect ion ,  t he  Court p o i n t s  ou t  t h a t  t he  most important  ques t ion  
r e l a t i n g  t o  t h e  effect :  of t h e  1984 n o t i f i c a t i o n  i s  whether t h e  United 
S t a t e s  was f r e e  t o  d i s r ega rd  t h e  s i x  months' n o t i c e  c l a u s e  which, f r e e l y  
and by i t s  own choice ,  i t  has appended t o  i t s  d e c l a r a t i o n ,  i n  s p i t e  of 
t h e  o b l i g a t i o n  i t  has  en t e red  i n t o  vis-à-vis o t h e r  S t a t e s  which have made 
such a  d e c l a r a t i o n .  The Court no te s  t h a t  t h e  United S t a t e s  has  argued 
t h a t  t h e  Nicaraguan d e c l a r a t i o n ,  being of undefined d u r a t i o n ,  i s  l i a b l e  
t o  immediate te rmina t ion ,  and t h a t  Nicaragua has not  accepted " t h e  same 
o b l i g a t i o n "  a s  i t s e l f  and may no t  r e l y  on t h e  t ime-l imit  p rov i so  a g a i n s t  
i t .  The Court does not: c o n s i d e r  t h a t  t h i s  argument e n t i t l e s  t h e  
United S t a t e s  v a l i d l y  t o  de roga te  f  rom the  t ime- l imi t  p roviso  included 



i n  i t s  1946 dec la ra t ion .  I n  t h e  Court 's opinion, t h e  not ion  of 
r e c i p r o c i t y  i s  concerned wi th  the  scope and substance of the  commitments 
entered i n t o ,  inc luding reservat ions ,  and not wi th  the  forma1 condi t ions  
of t h e i r  c r e a t i o n ,  dura t ion  o r  ext inc t ion .  Reciproci ty  cannot be invoked 
i n  order  t o  excuse depar ture  f  rom the  tenus of a  S t a t e ' s  own dec la ra t ion .  
The United S t a t e s  cannot r e l y  on rec ip roc i ty  s i n c e  the  Nicaraguan 
d e c l a r a t i o n  conta ins  no express r e s t r i c t i o n  a t  a l l .  On the  cont rary ,  
Nicaragua can invoke the  s i x  months' no t i ce  aga ins t  i t ,  not on the  b a s i s  
of r ec ip roc i ty ,  but because i t  i s  an undertaking which i s  an i n t e g r a l  
p a r t  of the  instrument t h a t  conta ins  it.  The 1984 n o t i f i c a t i o n  cannot 
the re fo re  overr ide  the  ob l iga t ion  of t h e  United S t a t e s  t o  s u b i t  t o  the  
j u r i s d i c t i o n  of the  Court vis-à-vis Nicaragua. 

The United S t a t e s  m u l t i l a t e r a l  t r e a t y  r e se rva t ion  (paras .  

The quest ion remains t o  be resolved whether t h e  United S t a t e s  
d e c l a r a t i o n  of 1946 c o n s t i t u t e s  the  necessary consent of the  United 
S t a t e s  t o  the  j u r i s d i c t i o n  of the  Court i n  the  present  case ,  taking i n t o  
account the r e se rva t ions  which were at tached t o  the  dec la ra t ion .  
S p e c i f i c a l l y ,  the  United S t a t e s  had invoked proviso - ( c )  t o  t h a t  
d e c l a r a t i o n ,  which provides t h a t  the  United S t a t e s  acceptance of the  
Court 's  compulsory j u r i s d i c t i o n  s h a l l  not extend t o  

"disputes  a r i s i n g  under a  m u l t i l a t e r a l  t r e a t y ,  u n l e s s  (1) a l 1  
p a r t i e s  t o  the  t r e a t y  a f fec ted  by the  dec i s ion  a r e  a l s o  p a r t i e s  
t o  the  case before the  Court, o r  (2 )  the  United S t a t e s  of 
America s p e c i a l l y  agrees  t o  ju r i sd ic t ion"  . 

This r e se rva t ion  w i l l  be r e fe r red  t o  a s  the  " m u l t i l a t e r a l  t r e a t y  
reservat ion"  . 

The United S t a t e s  argues t h a t  Nicaragua r e l i e s  i n  i t s  Applicat ion on 
f o u r  m u l t i l a t e r a l  t r e a t i e s ,  and t h a t  the  Court, i n  view of the  above 
rese rva t ion ,  may exerc i se  j u r i s d i c t i o n  only i f  a l 1  t r e a t y  p a r t i e s  
a f fec ted  by a prospective dec i s ion  of the  Court a r e  a l s o  p a r t i e s  t o  the  
case.  

The Court notes  t h a t  the  S t a t e s  which, according t o  the  United 
S t a t e s ,  might be a f fec ted  by the  f u t u r e  decis ion  of t h e  Court, have made 
d e c l a r a t i o n s  of acceptance of the  compulsory j u r i s d i c t i o n  of the  Court, 
and a r e  f r e e ,  any time, t o  come before the  Court wi th  an  app l i ca t ion  
i n s t i t u t i n g  proceedings, o r  t o  r e s o r t  t o  the i n c i d e n t a l  procedure of 
in te rven t ion .  These S t a t e s  a r e  therefore  not defenceless  agains t  any 
consequences t h a t  may a r i s e  out  of adjudica t ion  by the  Court and they do 
not need the  p ro tec t ion  of the  m u l t i l a t e r a l  t r e a t y  r e se rva t ion  ( i n s o f a r  
a s  they a r e  not  a l ready protec ted  by A r t i c l e  59 of the  S t a t u t e ) .  The 
Court cons iders  t h a t  obviously the  quest ion of what S t a t e s  may be 
a f f e c t e d  i s  not a  j u r i s d i c t i o n a l  problem and t h a t  i t  has no choice but t o  
d e c l a r e  t h a t  the  ob jec t ion  based on the  m u l t i l a t e r a l  t r e a t y  r e se rva t ion  
does not  possess,  i n  the  circumstances of the  case ,  a n  exclus ively  
prel iminary charac ter .  

Finding: t h e  Court f i n d s  t h a t ,  d e s p i t e  the  United S t a t e s  
n o t i f i c a t i o n  of 1984, Nicaragua's Applicat ion i s  not  excluded from the  
scope of the  acceptance by t h e  United S t a t e s  of the  compulsory 
j u r i s d i c t i o n  of t h e  Court. The two dec la ra t ions  a f fo rd  a b a s i s  f o r  i t s  
j u r i s d i c t i o n .  

C. The . . . 



C. The Trea ty  of Fr iendship ,  Commerce and Navigat ion of 21 January 1956 
as a  b a s i s  of j u r i s d i c t i o n  (pa ra s .  77-83) 

I n  l t s  Memorial, Nicaragua a l s o  r e l i e s ,  a s  a  " subs id i a ry  bas i s "  f o r  
t h e  Cour t ' s  j u r i s d i c t i o n  i n  t h i s  case ,  on t h e  Trea ty  of F r i endsh ip ,  
Commerce and Navigation which i t  concluded a t  Managua wi th  t h e  United 
S t a t e s  on 21 January 1956 and which en tered  i n t o  f o r c e  on 24 May 1958. 
A r t i c l e  XXIV, paragraph 2, reads  a s  fol lows:  

"Any d i s p u t e  between t h e  P a r t i e s  a s  t o  t he  i n t e r p r e t a t i o n  
o r  a p p l i c a t i o n  of t h e  present  Trea ty ,  not  s a t i s f a c t o r i l y  
ad ju s t ed  by diplomacy, s h a l l  be s u h i t t e d  t o  t h e  I n t e r n a t i o n a l  
Court of J u s t i c e , ,  u n l e s s  t h e  P a r t i e s  ag ree  t o  se t t lement  by 
some o t h e r  p a c i f i c  means." 

Nicaragua s u b i t s  t h a t  t h i s  t r e a t y  has  been and i s  being v i o l a t e d  by 
t h e  m i l i t a r y  and p a r a m i l i t a r y  a c t i v i t i e s  of t h e  United S t a t e s  a s  
desc r ibed  i n  t h e  Appl ica t ion .  The United S t a t e s  contends t h a t ,  s i n c e  t h e  
App l i ca t ion  p re sen t s  no c la ims  of any v i o l a t i o n  of t h e  t r e a t y ,  t h e r e  a r e  
no c l a ims  proper ly  before  t h e  Court f o r  ad jud ica t ion ,  and t h a t ,  s i n c e  no 
a t t empt  t o  a d j u s t  t h e  d i s p u t e  by diplomacy has been made, t h e  
compromissory c l a u s e  c:annot opera te .  The Court f i n d s  i t  necessary  t o  
s a t i s f y  i t s e l f  a s  t o  j u r i s d i c t i o n  under t he  t r e a t y  inasmuch a s  i t  has 
found t h a t  t h e  o b j e c t i o n  based upon the  m u l t i l a t e r a l  t r e a t y  r e s e r v a t i o n  
i n  t h e  United S t a t e s  d e c l a r a t i o n  does not debar  i t  from e n t e r t a i n i n g  t h e  
App l i ca t ion .  I n  t he  view of t h e  Court,  the  f a c t  t h a t  a  S t a t e  has  not 
e x p r e s s l y  r e f e r r e d ,  i n  n e g o t i a t i o n s  wi th  ano the r  S t a t e s ,  t o  a  p a r t i c u l a r  
t r e a t y  a s  having been v i o l a t e d  by the  conduct of t h a t  o t h e r  S t a t e ,  does 
no t  d e b a r  t h a t  S t a t e  from invoking a  compromissory c l ause  i n  t h a t  t r e a t y .  
Accordingly,  t h e  Court. f i n d s  t h a t  i t  has  j u r i s d i c t i o n  under t h e  1956 
Trea ty  t o  e n t e r t a i n  t h e  c la ims  made by Nicaragua i n  i t s  Appl ica t ion .  

II. The ques t ion  of t h e  a d m i s s i b i l i t y  of Nicaragua ' s  App l i ca t ion  
(pa ra s .  84-108) 

The Court now t u r n s  t o  t h e  ques t ion  of t h e  a d m i s s i b i l i t y  of 
Nicaragua ' s  Applicat ion.  The United S t a t e s  contended t h a t  i t  i s  
inadmiss ib l e  on  f i v e  s e p a r a t e  grounds, each of which, i t  i s  s a i d ,  i s  
s u f f i c i e n t  t o  e s t a b l i s h  such i n a d m i s s i b i l i t y ,  whether cons idered  a s  a  
l e g a l  b a r  t o  a d j u d i c a t i o n  o r  a s  "a ma t t e r  r equ i r ing  the  e x e r c i s e  of 
p r u d e n t i a l  d i s c r e t i o n  i n  t h e  i n t e r e s t  of t he  i n t e g r i t y  of t he  j u d i c i a l  
func t ion"  . 

The f i r s t  ground of i n a d m i s s i b i l i t y  (paras .  85-88) put  forward by 
t h e  United S t a t e s  i s  t h a t  Nicaragua has  f a i l e d  t o  br ing  before  t h e  Court 
p a r t i e s  whose presence and p a r t i c i p a t i o n  is  necessary f o r  t h e  r i g h t s  of 
t h o s e  p a r t i e s  t o  be p ro t ec t ed  and f o r  t h e  a d j u d i c a t i o n  of t he  i s s u e s  
r a i s e d  i n  t h e  Appl ica t ion .  I n  this connect ion,  t h e  Court r e c a l l s  t h a t  i t  
d e l i v e r s  judgments w i th  binding f o r c e  a s  between the  P a r t i e s  i n  
accordance w i t h  A r t i c l e  59 of t h e  S t a t u t e ,  and t h a t  S t a t e s  which c o n s i d e r  
t hey  may be a f f e c t e d  by t h e  d e c i s i o n  a r e  f r e e  t o  i n s t i t u t e  s e p a r a t e  
proceedings o r  t o  employ the  procedure of i n t e r v e n t i o n .  There i s  no 
t r a c e ,  e i t h e r  i n  t he  S t a t u t e  o r  i n  t h e  p r a c t i c e  of i n t e r n a t i o n a l  
t r i b u n a l s ,  of a n  " indispensable  p a r t i e s "  r u l e  which would only  be 
conce ivable  i n  p a r a l l e l  t o  a  power, which t h e  Court does not  possess ,  t o  

d i r e c t  . . . 



d i r e c t  t h a t  a t h i r d  S t a t e  be made a party t o  proceedings. None of the  
S t a t e s  r e fe r red  t o  can  be regarded a s  being i n  a p o s i t i o n  such t h a t  i t s  
presence would be t r u l y  indispensable t o  the  pursuance of the  proceedings. 

The second ground of inadmiss ib i l i ty  (paras.  89-90) r e l i e d  on by the  
United S t a t e s  i s  t h a t  Nicaragua i s ,  i n  e f f e c t ,  request ing t h a t  the  Court 
i n  this case determines the  éxis tence  of a t h r e a t  - to  ~ e a c e ,  a ma t t e r  
f a l l i n g  e s s e n t i a l l y  w i t h i n  t h e  competence of the  Secur i ty  Council because 
i t  i s  connected wi th  Nicaragua's complaint involving the  use of force .  
The Court examines t h i s  $?round of inadmiss ib i l i ty  a t  the  same time a s  the  
t h i r d  ground (paras.  91-58) based on the pos i t ion  of the  Court wi th in  the  
United Nations system, inc luding the  impact of proceedings before the  
Court on the  exeFcise of t h e  inherent  r igh t  of ind iv idua l  o r  c o l l e c t i v e  
self-defence under Article 51 of the  Charter.  The Court i s  of t h e  
opinion t h a t  the  f a c t  t h a t  a mat ter  i s  before the  Secur i ty  Council should 
not  prevent i t  from being d e a l t  with by the  Court and t h a t  both 
proceedings could be pursued p a r i  passu. The Council has funct ions  of a 
p o l i t i c a l  na ture  assigned t o  i t ,  whereas the  Court exe rc i ses  purely 
j u d i c i a l  funct ions .  ~ o t h  organs can therefore  perform t h e i r  s e p a r a t e  but 
complementary func t ions  with respect  t o  the  same events .  I n  the  present  
case ,  the  complaint of Nicaragua i s  not about an  ongoing war of armed 
c o n f l i c t  between i t  and the  United S t a t e s ,  but about a s i t u a t i o n  
demanding the  peaceful  se t t lement  of d isputes ,  a mat ter  which i s  covered 
by Chapter V I  of t h e  Char ter .  Hence, it i s  properly brought before t h e  
p r i n c i p a l  j u d i c i a l  organ of the  United Nations f o r  peaceful  set t lement.  
This  i s  not a case which can only be d e a l t  with by t h e  Secur i ty  Council 
i n  accordance wi th  t h e  provis ions  of Chapter V I 1  of the  Charter.  

With reference t o  A r t i c l e  51 of the  Charter ,  t he  Court notes t h a t  
the  f a c t  t h a t  the  inherent  r i g h t  of self-defence i s  re fe r red  t o  i n  the  
Char ter  a s  a " r igh t "  i s  i n d i c a t i v e  of a l e g a l  dimension, and f i n d s  t h a t  
i f ,  i n  the  present  proceedings, i t  became necessary f o r  the  Court t o  
judge i n  this respect  between the  P a r t i e s ,  i t  cannot be debarred from 
doing s o  by the  ex i s t ence  of a procedure requi r ing  t h a t  the  mat ter  be 
reported t o  the  Secur i ty  Council. 

A f o u r t h  ground of i n a d m i s s i b i l i t y  (paras.  99-101) put  forward by 
the  United S t a t e s  i s  t h e  i n a b i l i t y  of the  j u d i c i a l  func t ion  t o  d e a l  with 
s i t u a t i o n s  involving ongoing armed c o n f l i c t ,  s ince  the  r e s o r t  t o  fo rce  W 
during a n  ongoing armed c o n f l i c t  l acks  the  a t t r i b u t e s  necessary f o r  the  
a p p l i c a t i o n  of the  j u d i c i a l  process,  namely a p a t t e r n  of l e g a l l y  re levant  
f a c t s  d i s c e r n i b l e  by t h e  means ava i l ab le  t o  the  adjudica t ing  t r ibuna l .  
The Court observes t h a t  any judgment on the mer i t s  i s  l imi ted  t o  
upholding such subniss ions  of the  P a r t i e s  a s  has been supported by 
s u f f i c i e n t  proof of re levant  f a c t s  and t h a t  u l t ima te ly  i t  i s  the  l i t i g a n t  
who bears  the  burden of proof. 

The f i f t h  ground of inadmiss ib i l i ty  (paras.  102-108) put  forward by 
t h e  United S t a t e s  i s  based on the  non-exhaustion of the  e s t ab l i shed  
processes f o r  t h e  r e s o l u t i o n  of the  c o n f l i c t s  occurring i n  Centra l  
America. It contends t h a t  the  Nicaraguan Applicat ion i s  incompatible 
w i t h  t h e  Contadora process  t o  which Nicaragua i s  a party.  



The Court r e c a l l s  i t s  e a r l i e r  d e c i s i o n s  t h a t  t h e r e  i s  noth ing  t o  
compel i t  t o  d e c l i n e  t o  t a k e  cognizance of one a spec t  of a d i s p u t e  merely 
because t h a t  d i s p u t e  h a s  o t h e r  a s p e c t s  (United S t a t e s  Diplomatic  and 
Consular  S t a f f  i n  Tehran c a s e ,  I . C . J .  Reports  1980, p. 19 ,  para .  36), and 
t h e  f a c t  t h a t  n e g o t i a t i o n s  a r e  being a c t i v e l y  pursued du r ing  t h e  
proceedings i s  no t ,  l e g a l l y ,  any o b s t a c l e  t o  t he  e x e r c i s e  by t h e  Court of 
i t s  j u d i c i a l  func t ion  (Aegean Sea Cont inenta l  Shelf  ca se ,  
I . C . J .  Reports  1978, p. 12 ,  para .  29).  The Court i s  unable t o  accept  
e i t h e r  t h a t  t h e r e  i s  any requirement of p r i o r  exhaus t ion  of r e g i o n a l  
n e g o t i a t i n g  processes  a s  a p recond i t i on  t o  s e i s i n g  t h e  Court;  o r  t h a t  
t h e  e x i s t e n c e  of t he  Contadora p roces s  c o n s t i t u t e s  i n  t h i s  c a s e  a n  
o b s t a c l e  t o  t he  examination by t h e  Court of Nicaragua 's  Appl ica t ion .  

The Court i s  t h e r e f o r e  unable  t o  d e c l a r e  t h e  App l i ca t ion  
inadmiss ib l e  on any of t h e  grounds t h e  United S t a t e s  has  advanced. 

Findings (paras .  109-111) 

S t a t u s  of t h e  p r o v i s i o n a l  measures (para .  112) 

The Court S t a t e s  t h a t  i t s  Order of 10  May 1984 and the  p r o v i s i o n a l  
measures i nd ica t ed  t h e r e i n  remain ope ra t ive  u n t i l  t h e  d e l i v e r y  of t h e  
f i n a l  judgment i n  t he  case .  

Opera t i v e  p rov i  s i o n s  of t h e  Court ' s Judgment 

"THE COURT, 

( 1 )  -- ( a )  f i n d s ,  by e l even  vo te s  t o  f i v e ,  t h a t  i t  has  
j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  App l i ca t ion  f i l e d  by t h e  Republic  of 
Nicaragua on 9 A p r i l  1984, on t h e  b a s i s  of A r t i c l e  36, 
paragraphs 2 and 5, of t h e  S t a t u t e  of t h e  Court ;  

I N  FAVOUR: P res iden t  E l i a s ;  Vice-President S e t  te-Camara; 
Judges Lachs,  Morozov, Nagendra Singh, Ruda, El-Khani, 
d e  Lac 'har r iè re ,  Mbaye, Bed jaoui ;  Judge ad hoc C o l l i a r d ;  

AGAINST: Judges Mosler,  Oda, Ago, Schwebel and 
S i r  Ro'bert Jennings ;  

( b )  f i n d s ,  by f o u r t e e n  vo te s  t o  two, t h a t  i t  has  -- 
j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  App l i ca t ion  f i l e d  by t h e  Republic  of 
Nicaragua on 9 A p r i l  1984, i n s o f a r  a s  t h a t  App l i ca t ion  r e l a t e s  t o  
a d i s p u t e  concerning t h e  i n t e r p r e t a t i o n  o r  a p p l i c a t i o n  of t h e  
Trea ty  of F r i endsh ip ,  Commerce and Navigat ion between t h e  
United S t a t e s  of America and the  Republic of Nicaragua s igned a t  
Managua on 21 January 1956, on t h e  b a s i s  of A r t i c l e  XXIV of t h a t  
T rea ty ;  

I N  FAVOUR: P res iden t  E l i a s ;  Vice-President Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh,  Mosler,  Oda, 
Ago, El-Khani, S i r  Robert Jennings,  d e  L a c h a r r i è r e ,  
Mbaye, Bed j aou i ;  Judge ad hoc C o l l i a r d ;  

AGAINST : - Judges Ruda and Schwebelj 

( c )  f i n d s  ... -- 



(c) f i n d s ,  by f i f t e e n  vo te s  t o  one, t h a t  i t  has  
j u r i s d i c t i o n  t o  e n t e r t a i n  t h e  case ;  

I N  FAVOUR: P res iden t  E l i a s ;  Vice-President Sette-Camara; 
Judges Lachs, Morozov, Nagendra Singh, Ruda, Mosler,  
Oda, Ago, El-Khani, S i r  Robert Jennings ,  d e  Lacha r r i è r e ,  
Mbaye, Bed j aou i ;  Judge ad hoc C o l l i a r d ;  

AGAINST: Judge Schwebel; 

( 2 )  f i n d s ,  unanimously, t h a t  t h e  s a i d  App l i ca t ion  i s  
admiss ib le . "  



Annex t o  p r e s s  communiqué 84/39 

Simmiary of Opinions appended t o  t h e  
Judgment of t h e  Court 

Separa te  Opinion by Judge Nagendra Singh 

 hile Judge Nagendra Singh has voted f o r  the  j u r i s d i c t i o n  of the  Court on 

both  counts ,  namely under t h e  Optional Clause of A r t i c l e  36, paragraphs 2  
and 5, of  the  S t a t u t e  of the  Court, a s  well  a s  under A r t i c l e  36, 
paragraph 1 ,  of t h e  S t a t u t e  on t h e  b a s i s  of A r t i c l e  XXIV, paragraph 2, o f  
t h e  Trea ty  of Friendship,  Conmerce and Navigation of 21 January 1956, he 
has  f e l t  a l 1  along i n  those proceedings t h a t  the  j u r i s d i c t i o n  of t h e  Court 
r e s t i n g  upon t h e  l a t t e r ,  namely the  Treaty ,  provides a  c l e a r e r  and a  f i rmer  
ground than the  J u r i s d i c t i o n  based on t h e  Optional Clause of A r t i c l e  36 (2) 
and ( 5 )  of t h e  S t a t u t e .  The d i f f i c u l t i e s  which confront  t h e  Court i n  
r e l a t i o n  t o  t h e  h p e r f e c t  acceptance o f  t h e  j u r i s d i c t i o n  by Nicaragua and t h e  
unwi l l ing  response from t h e  United S t a t e s ,  a s  revealed  by i t s  d e c l a r a t i o n  of 
6 A p r i l  1984 intended t o  bar  the  Court 's  j u r i s d i c t i o n  i n  r e l a t i o n  t o  
any d i s p u t e  wi th  the  Central  American S t a t e s  f o r  a per iod  of  two yea r s .  
I n  a d d i t i o n  t h e r e  i s  a l s o  the  ques t ion  of r e c i p r o c i t y  i n  r e l a t i o n  t o  six 
months' n o t i c e  of t e m i n a t i o n  s t i p u l a t e d  i n  the  United S t a t e s  d e c l a r a t i o n  
of  14 August 1946. On the  o the r  hand, t h e  Treaty of 1956 does provide 
a c l e a r  j u r i s d i c t i o n a l  base,  al though t h e  f i e l d  of t h e  j u r i s d i c t i o n  i s  
r e s t r i c t e d  t o  d i s p u t e s  concerning the  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of 
t h a t  Treaty .  However, t h e  s a i d  j u r i s d i c t i o n  i s  not  s u b j e c t  t o  t h e  
m u l t i l a t e r a l  t r e a t y  r e se rva t ion  of t h e  United S t a t e s ,  which i s  a p p l i c a b l e  
t o  t h e  Cour t ' s  j u r i s d i c t i o n  under the  Optional  Clause of  A r t i c l e  36(2) 
o f  t h e  S t a t u t e .  Another he lp fu l  f e a t u r e  of t h e  j u r i s d i c t i o n  based on 
t h e  Trea ty  of 1956 i s  t h a t  i t  would h e l p  t o  spec i fy  and l e g a l l y  
channe l i se  t h e  i s s u e s  of t h e  d i spu te .  The P a r t i e s  w i l l  have t o  corne t o  
t h e  Court under the  Treaty,  invoking l e g a l  p r i n c i p l e s  and adopt ing  i e g a l  
procedures which would h e l p f u l l y  p lace  l e g a l  l i m i t s  t o  t h e  p r e s e n t a t i o n  
of  t h i s  sprawling d i s p u t e ,  which could o therwise  take  a  non-legal 
c h a r a c t e r ,  t hus  r a i s i n g  the  problem of s o r t i n g  out  what i s  j u s t i c i a b l e  
a s  opposed t o  non- jus t i c i ab le  m a t t e r s  being brought before  t h e  Court. 
He concludes,  t h e r e f o r e ,  t h a t  the  j u r i s d i c t i o n  of t h e  Court a s  based on 
t h e  Treaty  i s  c l e a r ,  convincing and r e l i a b l e .  Nicaragua w i l l  now have 
t o  s p e l l  out  c l e a r l y  and s p e c i f i c a l l y  t h e  v i o l a t i o n s  of t h e  Treaty  
invo lv ing  i t s  i n t e r p r e t a t i o n  and a p p l i c a t i o n  when the  Court proceeds t o  
cons ide r  t h e  m e r i t s  of the  case.  

Separa te  ... 



Separa te  Opinion by Judge Ruda 

The repa ra te  opinion of Judge Ruda, who concurred i n  the  Cour t ' s  
f i n d i n g  t h a t  i t  had j u r i s d i c t i o n  t o  e n t e r t a i n  the  Appl ica t ion ,  on the  
b a s i s  of  A r t i c l e  36, parographs 2 and 5 ,  of the  S t a t u t e  of the  Court ,  
concerns th ree  po in t s :  the  Treaty  of Fr iendship ,  Commerce end 
Navigation of 1956 a s  a  b a s i s  of the  Cour t ' s  j u r i s d i c t i o n ,  t h e  
r e s e r v a t i o n  contained i n  proviso  - ( c l  of the  United S t a t e s  d e c l a r a t i o n  
of 1946, and the conduct of S t a t e s  a s  a  b a s i s  f o r  the  Cour t ' s  
j u r i s d i c t i o n .  

I n  regard t o  the  f i r s t  p o i n t ,  Judge Ruda maintains t h a t  t h e  
P a r t i e s  have not f u l f i l l e d  the  cond i t ions  s e t  f o r t h  i n  A r t i c l e  X X I V  
of the  Treaty ,  which the re fo re  cannot se rve  a s  a  b a s i s  f o r  the  
j u r i s d i c t i o n  of the  Court.  

I n  regard t o  the second p o i n t ,  he cons iders  t h a t  the r e s e r v a t i o n  
conta ined i n  proviso  - ( c )  of the  d e c l a r a t i o n  i s  not  app l i cab le  i n  the  
p r e s e n t  ins t ance  because t h e r e  i s  not  only  a  d i spu te  between the  
United S t a t e s  and Nicaragua bu t  a l s o  a  sepa ra te  d i s p u t e  between, on 
the  one hand, Honduras, E l  Salvador and Costa Rica and, on the  o t h e r  
hand, Nicaragua. 

I n  regard t o  the  t h i r d  p o i n t ,  Judge Ruda i s  of the  opinion t h a t  
the  conduct of S t a t e s  does not  c o n s t i t u t e  an independent b a s i s  f o r  
the  Cour t ' s  j u r i s d i c t i o n  i f  t h e r e  has  been no depos i t  of a  d e c l a r a t i o n  
accep t ing  the op t iona l  c l ause  with the  Secretary-General of the  
United Nations. 

Judge Ruda concurs i n  the  Cour t ' s  i n t e r p r e t a t i o n  of A r t i c l e  36, 
paragraph 5 ,  of t h e  S t a t u t e .  

Separa te  Opinion by Judge Hosler  

Judge Mosler does not  agree  wi th  t h e  opinion of t h e  Court t h a t  i t  
has  j u r i s d i c t i o n  on the  b a s i s  of t h e  Nicaraguan d e c l a r a t i o n  o f  1929 
r e l a t i n g  t o  t h e  j u r i s d i c t i o n  of t h e  Permanent Court of I n t e r n a t i o n a l  
J u s t i c e .  I n  h i s  view the  Court possesses  j u r i s d i c t i o n  only  on t h e  b a s i s  
of  t h e  1956 Treaty of Fr iendship ,  Commerce and Navigation between t h e  
P a r t i e s .  

Separa te  ... 



Separate Opinion by Judge W a  

Judge Chia concurs i n  t he  conclusion of the  Court r o l e l y  because the  
case  can be sustained under t he  1956 Treaty between Nicaragua and the  
United S ta tes .  Thus i n  h i s  view the  ocope of t he  case should be s t r i c t l y  
l imi ted  t o  any v i o l a t i o n  of s p e c i f i c  provisions of t h a t  Treaty.  

However, Judge W a  holds the  firm view t h a t  t h i s  case cannot be 
en t e r t a ined  under the  Optional Clause of the S t a tu t e ,  f o r  t he  following 
two reasons. F i r s t ,  there  i s  no ground f o r  concluding t h a t  Nicaragua 
can be held t o  have l ega l  s tanding i n  the  present proceedings on t he  
b a s i s  of the  acceptance of the  Optional Clause. Secondly, assuming t h a t  
Nicaragua has l ega l  s tanding i n  the  present proceedings, t he  United S t a t e s  
by i t s  Shultz l e t t e r  of 6 April  1984 e f f e c t i v e l y  excluded, before t he  
s e i s i n  of the  case,  the  type of d i spu te  a t  i ssue £rom i t s  ob l iga t i on  under 
t he  Optional Clause i n  i t s  r e l a t i o n  t o  Nicaragua: when i t  is sought t o  
br ing a case before t he  Court under t h a t  clause,  a provision f i x i n g  a 
c e r t a i n  duration,  such a s  i n  the  United S t a t e s  dec la ra t ion ,  cannot, 
because of the  r u l e  of r ec ip roc i ty ,  be invoked by another pa r ty  whose 
dec l a r a t i on  i s  terminable o r  amendable a t  any time. 

Separate Opinion by Judge Ago 

Judge Ago concurred i n  t h e  Court 's  f inding t h a t  it had j u r i s d i c t i o n  
t o  e n t e r t a i n  the  mer i t s  of the  case  because of h i s  conviction t h a t  a va l i d  
l i n k  of j u r i sd i c t i on  between the  P a r t i e s  was present i n  A r t i c l e  XXIV (2) 
of the  Treaty of Friendship,  Commerce and Navigation concluded between 
the  United S t a t e s  of America and Nicaragua on 21 January 1956. That l i n k ,  
i n  h i s  view, conferred j u r i s d i c t i o n  upon the Court t o  consider Nicaragua's 
c l a h s  implying breaches of t h a t  Treaty by the United S t a t e s .  

Judge Ago did not reach the  same conclusion a s  regards the  broader 
j u r i s d i c t i o n a l  l i n k  presented by the  Judgment a s  deducible from the  f a c t s  
concerning the  acceptance by both Nicaragua and the United S t a t e s  of the  
Court' s compulsory j u r i s d i c t i o n  by u n i l a t e r a l  dec la ra t  ion, s ince  he 
remained unconvinced of the  ex is tence  of t h a t  l i n k  e i t h e r  i n  f a c t  o r  i n  
law. 

Separate ... 



Separa te  Opinion by Judge S i r  Robert Jennings 

The Court does not have j u r i s d i c t i o n  under A r t i c l e  36, paragraph 5, 
of  i t s  S t a t u t e  because Nicaragua never became a p a r t y  t o  t h e  S t a t u t e  of 
t h e  Permanent Court;  accordingly,  i t s  d e c l a r a t i o n  made under A r t i c l e  36 
of t h a t  Court 's  S t a t u t e  cannot be one "still  i n  fo rce"  i n  t h e  sense  of 
A r t i c l e  36, paragraph 5,  of the  present  Cour t ' s  S t a t u t e ,  because i t  never 
was i n  f o r c e .  To at tempt t o  support a d i f f e r e n t  view on e n t r i e s  i n  
r e f e r e n c e  books such a s  the  Yearbooks of t h e  Court i s  wrong i n  p r i n c i p l e  
and unsupported by the  f a c t s  r e l i e d  on. 

I n  any event  t h e  l e t t e r  of 6 Apri l  1984 from t h e  United S t a t e s  
S e c r e t a r y  of S t a t e  b a r s  j u r i s d i c t i o n  because t h e  r ecen t  p r a c t i c e  shows 
t h a t  S t a t e s  have t h e  r i g h t  t o  withdraw o r  a l t e r  t h e i r  o p t i o n a l  c l ause  
d e c l a r a t i o n s  wi th  inmediate e f f e c t ,  a t  any time before  an a p p l i c a t i o n  
t o  t h e  Court based on the  dec la ra t ion .  

S i r  Robert concurs with the  Court 's d e c i s i o n  i n  r e s p e c t  of  the  w 
United S t a t e s  m u l t i l a t e r a l  t r e a t i e s  r e s e r v a t i o n ;  and the  1956 Treaty of 
Fr iendship ,  Commerce and Navigation. 

Dissent inn  Opinion bv Judne Schwebel 

Judge Schwebel d issented  from the judgment of the Court,  which he 
found t o  be 'in e r r o r  on the  p r inc ipa l  ques t ions  of j u r i s d i c t i o n "  
involved.  Bowever, i f  the Court were c o r r e c t  i n  f ind ing  t h a t  i t  has  
j u r i s d i c t i o n ,  then the case would be admiss ib le .  

On the ques t ion  of whether Nicaragua i s  p a r t y  t o  the Cour t ' s  
compulsory j u r i s d i c t i o n  under i t s  Optional  Clause,  and thus  has s tand ing  
t o  maintain s u i t  a g a i n s t  the  United S t a t e s ,  Judge Schwebel concluded t h a t  
i t  1s not  a p a r t y  and hence l acks  standing.  Nicaragua has never adhered 
t o  t h i s  Cour t ' s  compulsory j u r i s d i c t i o n  under the  Optional  Clause. It I 
claimed t h a t  i t  never the less  vas  pa r ty  by reason of i ts 1929 d e c l a r a t i o n  
accep t ing  the compulsory j u r i s d i c t i o n  of the Permanent Court of 
I n t e r n a t i o n a l  J u s t i c e .  I f  the  1929 d e c l a r a t i o n  had come l n t o  f o r c e ,  
Nicaragua would be deemed pa r ty  t o  t h i s  Cour t ' s  compulsory j u r i s d i c t i o n  
by opera t ion  of A r t i c l e  36, paragraph 5, of t h i s  Cour t ' s  S t a t u t e .  But 
Nicaragua's  1929 d e c l a r a t i o n  had never come i n t o  force .  Under the  terms 
of A r t i c l e  36, paragraph 5, accordingly i t  has no period i n  which i t  
s t i l l  runs,  s i n c e  i t  never begun t o  run a t  a l l .  It has no period which 
has no t  y e t  expi red  s ince  its d e c l a r a t i o n  never was "inspired".  

That t h i s  i s  the c o r r e c t  i n t e r p r e t a t i o n  of A r t i c l e  36, paragraph 5, 
1s demonstrated not  only by the  p la in  meaning of i t s  t e x t ,  but  by the  
d r a f t i n g  h i s t o r y  of the a r t i c l e  a t  the San Francisco  Conference and by 
f o u r  cases  of t h i s  Court. All, c l e a r l y  and uniformly, cons t rue  
A r t i c l e  36, paragraph 5 ,as  r e f e r r i n g  exc lus ive ly  t o  d e c l a r a t i o n s  made' 
under the  S t a t u t e  of the Permanent Court by which S t a t e s  were 'bound", 
i .e, which were i n  force .  

The.. . 



The f a c t  t h a t ,  f o r  almort 40 y e a r ~ ,  Nicaragua has been l l r t t d  l n  the  
Yearbook of t h i r  Court and t lsewhere as bound u d e r  the  Optional  Clause 
1s n o t  r u f f i c i t n t  t o  over turn  t h i s  conclus ion o r  independently t o  
e s t a b l i s h  Nicaragua's r tanding.  The Yearbooke have always conta ined or 
r e f e r r e d  t o  a foo tno te  warning the  r eader  t h a t  Nicaragua'e adherence t o  
t h e  Opt ional  Clause v a s  i n  doubt. Horeover, ~ i c a r a g u a ' s  conduct has  been 
equivocal .  Not only has  i t  f a i l e d  t o  manifes t  i t s  i n t e n t  t o  be bound by 
t h i s  Court 's compulsory j u r i s d i c t i o n  by deposi  t ing a d e c l a r a t i o n .  It 
a l s o  evaded obvious occasion f o r  d e c l a r i n g ' t h a t  1; recognired i t s e l f  t o  
be bound under A r t i c l e  36, paragraph 5, as i n  the  King of Spain case. 

Even i f ,  however, Nicaragua had s t and ing  t o  maintain e u i t  under t h e  
Opt iona l  Clause, i t  may not do 80 a g a i n s t  the  United S t a t e s .  Assurnlng 
Nicaragua's  d e c l a r a t i o n  t o  be binding,  Nicaragua could terminate i t  a t  
any time v i t h  immediate e f f e c t .  By opera t ion  of the r u l e  of r e c i p r o c i t y ,  
t h e  United S t a t e s  l ikewise  could terminate  i t s  adherence t o  the  C o u r t ' s  
compulsory j u r i s d i c t i o n ,  vis-&-vis Nicaragua, v i t h  immediate e f f e c t .  
Thus, whi l e  genera l ly  the  United S t a t e s  could not tenninate  o r  modify i t s  
adherence  t o  the Cour t ' s  compulsory j u r i s d i c t i o n  - a s  i t s  n o t i f i c a t i o n  of 
A p r i l ,  1984 purpor ts  t o  do - on l e s s  than s i x  months' no t i ce ,  i t  could  
v a l i d l y  do s o  l n  r e l a t i o n s h i p  t o  Nicaragua. 

I n  any event ,  even i f  the United S t a t e s  could not  terminate i t s  
d e c l a r a  t i o n  v i  6-8-vis Nicaragua, by the  terms of i ts m u l t i l a t e r a l  t r e a t y  
r e s e r v a t i o n  t o  i t s  d e c l a r a t i o n ,  the  United S t a t e s  1s e n t i t l e d  t o  exclude  
Nicaragua's  r e l i a n c e  i n  i t s  Appl ica t ion  on four  m u l t i l a t e r a l  treaties, 
inc lud ing  the  United Nations and OAS Char te r s ,  unless  a l 1  o t h e r  p a r t i e s  
t o  the  t r e a t i e s  a f f e c t e d  by the  d e c i s i o n  a r e  p a r t i e s  t o  the case.  Those 
p a r t i e s  - as 1s demonstrated by the  p leadings  of Nicaragua i n  the  c a s e  - 
are Honduras, Costa Rica and E l  Salvador. S ince  those S t a t e s  are n o t  
p a r t i e s ,  Nicaraguan r e l i a n c e  on those four  t r e a t i e s  should have been 
ba r red  by the  Court. However, the  Court - erroneously i n  
Judge Schwebel's view - has held t h a t  those o t h e r  S t a t e s  cannot now be 
i d e n t i f i e d  and appears t o  have put  o f f  the  ques t ion  of a p p l i c a t i o n  of the  
r e s e r v a t i o n  t o  the  s t a g e  of the mer i t s .  

F i n a l l y ,  i n  Judge Schwebel's v iev ,  the  Court does not have 
j u r i s d i c t i o n  over the  claims made a g a i n s t  the  United S t a t e s  by Nicaragua 
i n  i ts  Appl ica t ion  by reason of t h e i r  being p a r t y  t o  a b i l a t e r a l  T r e a t y  
of F r i endsh ip ,  Commerce and Navigation. Nicaragua had f a i l e d  t o  pursue 
the  procedura l  p r e r e q u i s i t e s  f o r  invoking t h a t  t r e a t y  a s  the b a s i s  of the  
Court 's  j u r i s d i c t i o n .  Hore than t h a t ,  t h i s  purely commercial t r e a t y  h a s  
no p l a u s i b l e  r e l a t i o n s h i p  t o  the charges  of aggress ion and i n t e r v e n t i o n  
made i n  Nicaragua's Applicat ion.  




