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1. THE AGENT OF THE UNITED STATES OF AMERICA
TO THE PRESIDENT OF THE INTERNATIONAL COURT OF JUSTICE

26 September 1989,

1 refer to the Application ! submitied to the Court on May 17, 1989, by the
Government of the Islamic Republic of iran. At your meeting with the Agents
on September 12, 1989, you asked the Uniled States to submit a letter explain-
ing the legal basis for the submission and decision of preliminary objections
prior to the filing of the Memorial, as well as any other comments the United
States may have on the desirability of the sequence it had suggested for address-
ing preliminary objections. Without prejudice to the rights enjoved by the Goy-
ernment of the United States, [ wish to provide the following views.

The Statute and the Rules of the Court provide the fegal basis for the submission
and decision by the Court of preliminary objections prior to the Memorial.

The power and obligation of the Court to address its jurisdiction at a prelim-
inary stage of the procecdings can be found in Articles 36 and 53 of the Statute,
Pursuant to Article 36, the Court is empowered and obligated to determine its
jurisdiciion n the cvent of a dispute as to that jurisdiction. Article 33 of the
Statute, which addresses a case in which onc party has not appeared or has
failed to defend its case, implicitly recognizes this power and obligation. It pro-
vides that beforc reaching a decision on the merits in such circumstances, the
Court must satisfy itself that it has jurisdiction. As a previous member of this
Court has said : “This requirement must apply a fortiori when a case is defended
and a preliminary objection has been filed.” Eduardo liménez de Aréchaga,
“The Amendments to the Rules of Procedure of the International Court of Jus-
tice”. 67 American Journal of International Law 12 {1973).

The Rules of Court deal more directly with the authority and obligation of
the Court to address an objection to its jurisdiction or the admissibility of the
Application prior to a Memonal. Article 79 of Lhe Rules provides for the filing
of an objection within the time limit fixed for the delivery of the Coeunter-
Memerial and, upon receipt by the Registry of a preliminary objection, Tequites
the suspension of the proceedings on the merits and the fixing of the time limil
within which the other party may present 2 writien statement of its cbservations
and submissions. 1t further provides that after hearing the parties, the Court
shall give its decision in the form of 2 judgment.

According to a plain reading of the words of Article 79, & party is author-
ized to file objcctions at any time after the filing of an Application through
the time fixed for the filing of the Counter-Memorial Thus, while Article 79
establishes an outside time Limit for the filing of an objection, within that
limit it leaves the Respondent free to determine whether and. if so, when to
file an objection. Apparently this was the understanding of the Court when it
considered the 1972 revisions to the Rules Thus. at that time, the suggestion
was made that the Respondent be required to file its objections as soon as it
receives the Application ; this was rejected on the ground that such a require-
ment might adversely affect the Respondent’s right of defense. Jiménez de
Aréchaga, supra, 19.

L, pp. 1-8.
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A plain reading of the provisions in Article 79 requiring the Court upon
receipt of a preliminary objection to suspend proceedings on the merits and
render a decision on that objection provides the authority and the obligation of
the Court to make a positive finding regarding its jurisdiction even before the
Memorizal has been filed.

Finally, with rcgard both to the time limit for filing preliminary objections and
the obligation of the Court to address those cbjections before the submission of
the Memorial, the United States understanding of the requirements of Article 79
is consistent with the purpose of the 1972 revisions which, as described by one
of the principal participants in that process, was to “regulate preliminary objec-
tions so as to settle them as soon as feasibie”, Jiménez dc Aréchaga. supra, 1.

While the Uniied States recognizes that the Court has not previously
addressed a preliminary objection prior to the Memorial without the consent of
the Applicant, there is nothing in the practice of the Court contrary to the
United States reading of Arucle 79. (Proceedings relating to requests for inlerim
measures, which require only a prima facie showing of a basis on which juris-
diction might be founded, are to be distinguished for the present purposcs from
proceedings relating to the question of the Court’s jurisdiction to hear the case,
as under Article 79, or the merits.} Indeed, it appears that during its considera-
tion ¢f the 1972 rcvisions to the Rules, the Court assumed that preliminary
objections could be filed at any time, but that the Respondent would not nor-
mally be in a position to file such objections before studying the Memorial.
Jiménez de Aréchaga, supra, 19.

The United States believes that it is desirable for the Court to address objec-
tions filed before the Memorial as provided in Article 7% not only because that
is in keeping with the plain meaning and purpose of that Article, but also
because it serves the interest of sound administration of justice If the Respon-
dent has idenlificd preliminary objections that may dispose of the casc on the
basis of the Application alone, there is no reason that the Respondent should be
required to wait until the Memorial for the Court to address such objections.

Moreover, consideration of the preliminary obiections prior to the Memodal
would not prejudice the Applicant. The statements of law and fact contained in
the pleadings and statements and evidence adduced at oral hearings on the
objections must be confined to those matters that are relevant to the objection,
so there is no risk that the Applicant’s case on the merits will be prejudiced. If,
on the other hand, it develops that 2 decision on the objection would be so inex-
tricably intertwined with the merits that it would involve an examination of the
whole of the case, the Court would declare that the objection docs not possess
an exclusively preliminary character. Indeed, as we previously indicated, the
Court recognized when it revised the rules that it is only the Respondent that
might be prejudiced by the submission and a decision on objections before the
Memoriai,

The United States has stated its present intention to file preliminary objections
in this case prior to the submission by Iran of its Memorial. As we stated then,
in accordance with Article 79 of the Rules of Court, we will at the time of our
submission request that the proceedings on the merits be suspended pending a
decision by the Court on those preliminary objections, foliowing the submission
of written pleadings and a hearing in that matter,

{ Signed) Abraham D. SOFAER,
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2. THE AGENT OF THE 1SLAMIC REPUBLIC OF IRAN TO THE PRESIDENT

19 Mehr [368.
11 Cotober [989.

| refer to the Application instituting proceedings! in the case concerning
Aerial incident of 3 July 1988 or in facl Shooting Down of a Civilian Airliner over
the Persian Gulf {fRI'v. USA) submitted to the Court on 17 May 1989 and
entered on the Court’s General List No. 78, At your meeting with the Agents on
12 Seplember 1989 you asked the Istamnic Republic to submit a letter in response
to the Respondent’s letter, daled 26 and received on 27 Scptember 1989, explain-
ing the fegal basis for submission of the Applicant’s Memorial prior to the filing
of preliminary objections by the Respondent, as well as any other comments the
Applicant may have on the desirability of the sequence i had suggested for
addressing preliminary objections. Without prejudice to the rights enjoyed by the
Government of the Islamic Republic of Iran, I wish to provide the following
VICWS.

Under Article 40, paragraph 2, of the Rules of Court, “the respendent upon
receipt of the certificd copy of the application, or as soon as possible thereafter,
shall inform the Court of the name of its agenl”, referred to in Article 42 of Lhe
Statute. This should not take more than a few weeks. Thus, the Application
having been fited on 17 May 1989 with the Court and served on the Respondent
on 18 May 1989, the Applicant expected the Respondent to appomt its Agent by
1 Junc 1989 or the Court to write its letter of 5 July 1989, described below, 2
month earlicr. Although it did not file a lctter with the Court. by the middic of
June 1989 the Applicant made it known that if the Respondent’s Agent was not
appointed, it would consider to request the Court {0 proceed with the case under
Article 53 of the Statute for non-appearsnce of the Respondent. Having been
advised 1o wait further, the Applicant forbore until-the 5 July 1989 letier of the
Court was issued.

The Court by its letter of 5 July 1989 noted the non-compliance of the
Respondent in the appointment of its Agent in the case pursuant to Article 48,
paragraph 3, of the Rules of Court. [n the same letter the Court informed the
Partics that the President of the Court intended to ascertain their views with
regard 1o questions of procedure in a meeting with the Agents scheduled for
17 July 1589 and that if there was any difficulty in effecting the appointing of
the Respondent’s Agent before the raeeting, the Respondent’s views could be
presented by a temporary representative nominated lor that purpese.

Pursuant to the Court’s letter of 13 July 1989, the meeting was held on 20 July
1989 with Mr. Abraham D. Sofaer, Legal Adviser of the Department of State,
and Mr. Michae! ] Matheson, Assistant Legal Adviser, as temporary represcnta-
tives of the United Siates and the undersigned, the Agent of the Applicant and
its delegation. [n that meeting the Respondent’s representatives raised no gues-
tion of jurisdiction with the Application nor the possibility of raising it 1 the
form of a preliminary objection. As the Respondent’s representatives stated that
in two wecks from 20 July 1989 the Agent would be appointed, the President
scheduled another mecting for 1 Sepiember 1989.

Finally, the Respendent afier three months of hesitation by a letter received
by the Court and served on thc Applicant on 14 August 1989, but dated
9 August 1989, appointed its Agent for the purposes of the case without raising

' pp. 1-8.
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any question of jurisdiction. On [5 August 1989, the New York Times at
page A3, published an article with the title “U.S. Lets World Court Try Iran
Air Case” in which jt was reported that the United States

“Officials said the decision to fight Iran’s accusation partly reflected a belief
thal the United States can persvade the Court that the incident was an acci-
dent.

The Sovier Angle

But they said the decision also sternmed from a recognition that Wash-
ington could not easily refuse to take part when it is working with the
Soviet Union to increase the World Court’s role in resolving international
disputes. ‘To have withdrawn would have hurt our credibility with the Rus-
stans’, a senior official said.

Earlier this month, the United States and the Soviet Union agreed 1o let
the court resolve disputes between them over the interpretation of seven
treaties refaling to terrorism and drug trafficking. Representatives of the
two countrics said they would ask Brtain, France, and China — the other
permanent members of the United Nations Security Council — to join their
pact.

The aim is for the big powers to agree to let the World Court settle dis-
puies between them in clearly defined areas of intcrnational law and then
invile other countries to do the same.

Earlier this year, a committee of private American lawyers that advises
the U.S. State Department on international legal matters recommended that
the administration contest Tran’s case, lawyers said.

But the Defense Department was reported to have opposed fighting the
case because it feared that the court might contest America’s legal right to
protect ncutrai shipping. Administration efficials say they will not accept
any part of a judgment that goes beyond the facts of Iran’s complaint.”
(Reprinted in Imternational Herald Tribune, 16 August 1989, p. 2, under the
title : “U.S. to Fight Charges by Tran in World Court™.

If the letter of appointment of its Agent, filed with the Court after three
months of contemplation and examination of the Application, and its public
stalements carried in the press did not expresdly indicate the Respondent’s accep-
tance of the Court’s jurisdiction, they at least implied that the Respondent
would not contest the Court’s jurisdiction in the case.

Howcver on 1 September 1989, the same day scheduled for the meeting of the
Agents with the President since 20 July 1989, the Respondent filed a letter with
the Court in which it was stated that “It is the present intention of the United
Slates to file preliminary objections in this case prior to the submission by Iran
of its Memorial”; that “at this time we contemplate filing at least two {jurisdic-
tienal} objections™ ; and that

“In accordance with Article 79 of the Rules of the Court, when the
Registry receives our preliminary objcctions, we would request that the
proceedings on the merits be suspended pending a decision by the Court
on those objections following the submission of written pleadings and a
hearing in the muatter.”

The Applicant believes that questions as to the jurisdiction, irrespective of any
form which it may subscquently take, have 10 be raised with the Court in the
first available opportunity, in the present case no later than the 20 July 1989
meeting or 14 August 1989 when the letter of appointment of the Respondent’s
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Agent, dated 9 August 1989, was filed with the Court. Thercfore, it is the Appli-
cant’s position that the Respondent is both estopped and time-barred from rais-
ing such jurisdictional questions in the case.

tHowever, even if arguendo, the Respondent is still entitled to raisc the juris-
dicitonal questions in the form of preliminary objections vnder Article 79 of the
Rules, it should not do so prior to the {iling of the Applicant’s Memorial. In fact
the Respondent’s action in not filing its preliminary objections by now and
instead informing the Court of its present intention to do so in the future admits
of the rule that, if at all, such objections should be filed subsequent to the
Applicant’s Memorial, If § believed to have such 2 tight, the Respendent would
have already done so. Notable in this regard are the Respondent’s statements in
its letter of | Scptember 1989 such as: “It is the present intention of the United
States to file”, or “when the Regisirv receives our preliminary objections. we
would request” “at this time we conlemplate filing al least two objections™.
These points have not been changed in the Respondeni’s Jetter of 26 September
1989, For the same reasons, morcover, the Court is not in the possession of a
preliminary objection so as to be required to determine its admissibility and
effect to suspend the proceedings in the case and thus, the Court should not be
used for legal advice in a contentious case.

The preliminary objection procedure is an exceptional procedusre requiring
“great care not to permit it 1o be abuscd for the purpose of evading, under cover
of technical objections, an undertaking for which good faith commanded
respect™. S. Rosenne, The Law and Practice of the International Court, 451 and
n. 2 {2and revised ed., 1985}

“The faculty of raising issues of a preliminary character at an early stage
of the proceedings — and of having them scpurately determined in advance
of the merits. while these are suspended — is a considerable concession 1o
the party raising such issues, made on the exclusive basis of the Rules of
Court.” Jiménez de Aréchaga. “The Amendments to the Rules of Procedure
of the International Court of Justice”, 67 Am. J Inr’d L. 1, 15 {1973).

Contrary to the Respondent’s contention, neither the Statute nor the Rules of
Court provides a legal basis for the susmission and decision by the Court of the
intended preliminary objections prior to the Applicant’s Memorial in this case.
Articles 36 and 53 of the Statutc have nothing to do with the filing and decision
sequence of preliminary objections. It is therelore wrong to arguc, as the
Respondent does, that on the basis of those Articles there is an a fortiori require-
ment for the Court to decide preliminary objections prior to the filing of the
Memorial  Paragraph 6 of Article 36, which could have been intended by the
Respondent, only indicates the general principle of Ju compéience de la compé-
tence, according to which: “In the event of a dispute as to whether the Court
has jurisdiction, the matter shouid be settled by the decision of the Court.”

Article 53 of the Statute on default proceedings states:

“1. Whenever onc of the parties does not appear before the Court, or
fails to defend its case, the other party may cafl upon the Courl o decide In
favour of its claim.

2 The Court must, before doing so, satisfy itself. not only that it has
jursdiction in accordance with Acticles 36 and 37, but also that the claim is
well founded in fact and faw.”

As the Respondent has finally appeared and so [ar has defended its casc
before the Court. the Applicant has not called upon the Court to decide in
[avour of its claim on the basis of the record before it. It is also clear that the
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standard of ex officie judicizl probity in case of non-appearance should be
higher than when a Respondent appears and defends its case in 2 contentious
procecding but does not raise questions of jurisdiction,

The Applicant does not deny that if judsdictional questions are properly
raised by the Respondent, the Court is entitled to decide them, but that such a
peint in no way indicates that preliminary objections could be filed and if so
must be decided prior to the filing of the Applicant’s Memorial,

Neither does the Applicant argue that despite a properly raised and filed pre-
liminary objection subsequent to the Memorial, the Respondent should be com-
pelled 1o discuss the merits of the case. But it is in the extreme to arguc that
there is a requirement both under the Statute and the Rules that preliminary
objections could be liled and if so must be decided prior to the filing of the
Memorial, If the authonty for preliminary objeciions, like that for provisional
measures, Article 41, had been provided 1n the Statute it might be argued to
override the provisions of Article 43 of the Statute for the submission of the
Memonal. Article 79 of the Rulces, paragraph 3, providing for suspension of the
proceedings on the merits upon rteceipt of a prcliminary objection is not
intended to and has not suspended the filing of Memodals and Counter-Memo-
rials in the practice of the Court. But if the Respondent wished 1o suspend the
filing of its own Counter-Memorial, this has been tolerated. Stmilarly, where an
applicant itself raises the prcliminary objection its right of filing 2 Memorial
thereafter could be suspended although it only happened once in the AMonetary
Gold case, 1953 £.CJ 4445,

Shabtat Rosenne in his book on Procedure in the International Court : A Commen-
tary on the 1978 Rules of the International Court of Justice, 158, 161 (1983) states

“As is well known, as is maintained in this paragraph [1 of Article 79 of
the Rules], the Court’s practice is only to lake formal preliminary objections
by the respondent after the merits have been laid before it in a pleading,
normally the Memorial, and it will be rare that the applicalion zlonc will be
sufficient to elucidate questions of jurisdiction or admissibility. In Fisheries
Jurisdiction [1972 1.C J 181] (still under the 1946 Rules) and in Aegean Sea
Continental Shelf (1976 LC.J 42-43] (under the 1972 Rules), the Court after
objections had been raised formally in provisional measure proceedings,
decided that the first pleadings should be directed to the question of juris-
diction, bul it did not disturb the normai order of those pleadings —
memorial by the Applicant and counter-memorial by the respondent {if it
wished to defend its ease).”

The Rules have maintained their essential feature in this regard, “namely, that
in the normal case in which the respondent State wishes to interrupt proceedings
introduced unilaterally by application, it should do so by putting its pleas for-
ward after the memorial has been filed”. In fact

“the Court has never disturbed the normal order for the first round of the
written pleadings, even when it has been officially informed at the earliest
stage of the respondent’s intention to coniest the Court’s jurisdiclion. The
most it might do is, in the interlocutory order fixing the tme-imits, to
describe the respondent State’s first pleading as its counter-memorial or pre-
liminary objeclions.” 8. Rosenne, The Law and Practice of the Internationaf
Court, 437, 451 {2nd revised edition, 1985).

As Genevidve Guyomar states in her treatise on Commentaire du Réglement de
e Cour Internationale de Justice adopié le 14 avril 1978, 498, 508 {1983}, it docs
not appear ihat the Court could consider the Respondent’s preliminary objee-



CORRESPONDENCE 637

tions prior to the filing of the Applicant’s Memorial, as the Respondent’s objec-
tion to the provisional measures, invoking Article 62 of the 1946 Rules on pre-
liminary objections did not stop the Court from ordering for the filing of the
Memorial and Counter-Memoral. Interhandel case (Switzerland v. USA) 1857
LCJ 122423,

Judge Jiménez de Aréchaga himsel” in a joint disscnting opinion with Judge
Bengzon in both Fisheries Jurisdiction cases {1972 1.C.J 185 and 192) states:

“A preliminary objection must be filed within the time-limit assigned for
the Counter-Memonial, that is 0 say, after the presentation of the Memo-
rial, not before it : it is only then that it may have the suspensive effects pro-
vided for in Article 62, paragraph 3, of the Rules. Otherwise, a respondent
might be able to block the proceedings before the Mcmerial is filed.”
Accord, H. Thirlway, Non-appearance before the International Court of Jus-
sice, 93 (1983).

Article 62, paragraph 3, of the 1946 Rules has remnained unchanged in Ar-
ticle 67 of 1972 and Article 79 of the 1978 Rules.

If the concern is to avoid public discussion of the merits by the Applicant
before the Court prior 1o the establishment of jurisdiction, lo the necessary
extent it has been accommodated by Articles 38 and 53 of the Rules. Article 38,
paragraph 5, of the Rules was revised in 1978 in order not to enter an Applica-
tion in the General List if the Applicant proposes to find the jurisdiction upon
consent to be given or 1o be manifested by the Respondent after the Registrar
has transmitted the Application to the Respondent and unless and until he has
received the Respondent’s consent to the Court’s jurisdiction. The Court’s prac-
tice under Article 53, paragraph 7, of the Rules aiso does not allow the picad-
ings including the Applicant’s Memorial to be accessible to the public before the
opening of the oral proceedings. Moreover in the case of provisional measures,
mainly decided before establishment of jurisdiction, there is no way to avoid
public discussion of the merits against the Respondent. [n any event, a Respon-
dent who attempls to get credit with other States for publicly accepting the
Court’s jurisdiction in order to prove that the whole affair was “accidental” while
continuing to threat shooting down further civil atrerafl and thereby endanger-
ing the security of international civil aviation in the Persian Gulf, should not be
allowed 1o hide behind this kind ol iuterpretations.

In fact Judge Jiménez de Aréchaga’s discussion of the time-limit for filing a
preliminary objection {p. 19} does not indicatc that Article 79 of the Rules deter-
mines the sequence of the fling of the preliminary objection prior to the Memo-
rial. All he doss is to mention that there are suggestions either way though he
does not identilly the sources of thosc suggestions. At any rate it is qucstionable
why an Applicant should not be able to shape its Memorial in a manner to
remove or cure a rectifiable objection, as did the Applicants in the United States
Nationals in Morocce (1952 £.C.J. Pleadings 235) and Phosphates in Morocco
(1938 PC L1, Ser AiB, Nu 74 al 16) cases.

Another problem in retrospect is that of successive prefiminary objections and
thereby abuse of the process of the Court and blocking of the Applicant’s case.
"The Respondent in both its letters of 1 and 26 September 1989 clearly reserves
its right to contemplate raising additional grounds for preliminary objection as it
“has not had an opportunity to determine definitively all of ” them. Thus therc
is no assurance for the Applicant that even when the intended objections filed
and dismissed prior 10 the Memorial, the Respondent would not raise further
preliminary objections after its examination of the Memorial. Although in order
to avoid paralyzing the course of justice Henri Rolin admitted that the prelimi-
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nary objection procedure may only be inveked once (Nottebohm case, [.CJ
Pleadings, Vol. 11, p. 162} and the Respondent in the Aderiaf Incident of 27 Ay
1955, L. C.J Pleadings, p. 381, recognized that it could present no further objec-
tions, the situation is far [rom clear in the Courts practice. Therefore the
Respondent’s suggested sequence of filing and determination of the preliminary
objections docs not scrve the interests of sound administration of justice at all.

As the Respondent has not sct forth its contemplated prefiminary objections,
it is difficult to determine the extent of the necessary arguments of the law and
facts. Bul il is clear that such arguments would be better understood when the
Memorial is already filed, relieving the Court from deciding which parts of the
Parties’ submissions with regard to the preliminary objeclions arc to be main-
tained or excluded. Moreover, the discussion of law and facts, referred to in
Article 79, paragraph 6, of the Rules is limited to jurisdiction, while the Respon-
dent has also contemplated questions of admissibility and otherwise.

Similarly the Applicant is not in a position (¢ comment in detail on whether
the assumed preliminary objections if and when filed should be necessarily
determined separately ffom the merits. Article 79, paragraph 7, of the Rules
states that the Court shall “either uphold the objection, reject it, or declare that
the objection does not possess, in the circumstances of the case, an exclusively
preliminary character”. Prior to this 1972 amendment, the Court under its prac-
tice as well as that of the Permanent Court, incorporated in paragraph $ of the
1936/1946 Rules, had the option to join to the merits its decision on the objec-
tions. It is belicved that dropping of the joinder option in the 1972 revision is
not o abolish it, thus wiping out a virtually constant jurisprudence itself corre-
sponding to a widely felt need.

Based on Article 48 of the Statute, the Court has an inherent power to join
the preliminary objection to the merits as the Permanent Court did before the
preliminary abjection procedure was included in the Rules in 1936, Prince von
Pless (PCLE, Ser. AIB, No. 52}. The point that the Court might decide that in
the circumstances of the case the objection does not possess an cxclusively pre-
liminary character, would add nothing to what the Court already has power to
do and which the Permanent Court has done, for instance in Flectricity Com-
pany of Sefia (PCELJ, Ser AIB No 77). The 1972 revision is thus no more
than a statement of policy not cnjoined by the Statute, jurisprudence and State
practice. Indeed as the jurisprudence shows, the joinder powcr can have many
useful applications. Abolishing of the joinder or limiting it to a judgment on the
objection would require an explicit provision in the Statute. For example in
Prince von Pless (Ser. AIB. No. 32) and Panevezys Saldutiskis Railway (Ser A/B,
No, 73} the prcliminary objections were joined to the merits in the form of
orders rather than judgments. Such authority is still available under Article 48 of
the Statute. See 5. Rosenne, Procedure in the International Court: A Commentary
on the 1978 Rules of the Internaiional Court of Jusiice, [65-166 (1983).

Judge Jiménez de Aréchaga in his 1973 arlicle, referred to above {pp. 13-13),
admits that the joinder power has not been abolished although limiting i to
non-jurisdictional preliminary questions, But, as described above, the Applicant
belicves the joinder power should persist with regard to jurisdiction as at tmes it
could also expedite the procecdings.

In fact in the case of United Stutes Diplomatic and Consular Stuff in Tehran,
despite the Islamic Republic’s objections to the jurisdiction, the Court joined its
decision on them to the merits by ordedng the filing of Memorial and Counter-
Mcemorial. 1979 £.C.7 23-24.

It is also noted that Articic 80 of the Rules on Counter-Claims maintains the
Joinder option regarding questions of jurisdiction and admissibility while there is
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no reference as to application of Article 79 of the Rules thereto in case of pre-
liminary objections. although its applicability could be argued.

Based on the foregoing, the Islamic Republic of Iran requests the Court to
allow the scheduling of the pleadings on the basis of Article 43 of the Statute
and Article 44, paragraph 4, and Article 45, paragraph 1, of the Rules of Court.

{ Signed) Mohammad K. ESHRAGH.

3. THE AGENT OF THE ISLAMIC REPUBLIC OF IRAN
TO THE REGISTRAR OF THE INTERNATIONAL COURT OF JUSTICE

18 Shzhrivar 1371.
9 September 1992,

I have the honour to refer 1o the Dzputy-Registrar’s letter of 16 October 1950
and the Registrar’s letters of 30 October 1990, 6 March 1991 and 16 April 1991,
together with their enclosures, relating to certain correspondence exchanged with
the International Civil Aviation Organization {“ICAQ”} in connection with the
case concerning the Aerial Incident of 3 July 1988 (Islamic Republic of Iran v.
United States of America). That correspondence indicates that ICAQ is con-
templating submitting observations in the case and that the Court may fix
time-limits, under Article 69, paragraph 3, of the Rules of Court, for such a
submission.

For the reasons explained below, the Islamic Republic considers that it would
be inappropriate for ICAO to submit any observations in the case. Accordingly,
the Islamic Republic respectfully requests the Court not Lo set any time-limits for
the submission of such observations.

The Background Situaiion

In accordance with Article 34, paragraph 3, of the Statute of the Court,
ICAQ was nolified by the Deputy-Registrars letter of 22 May 1982 that the con-
struction of the 1944 Chicago Convention on International Civil Aviation, as
amended {the “Chicago Convention™) and the 1971 Montreal Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation (the
“Montreal Convention™) is in questicn in the case. [CAQ also has had commu-
nicated {0 it copies of all the written pleadings submitted in the case to date, and
was requesied to furnish the Court with certified copies of the Chicago and
Montreal Conventions in English and French and a ceriified list of parties to
these Conventions as of 17 May 1982

The Director of the Legai Bureau of ICAOQ duly responded with the informa-
tion requested by letter dated 26 May 1989, Regrettably, however, in the last two
paragraphs of this letier, the Director added his personal opinion on certain
legal aspects of the dispute that is presently before the Court.

On 30 May 1989, the Deputy-Registrar responded to the Director’s letter.
Quite correctly, the Deputy-Registrar indicated that while he would in due
course be communicating its text to the Parties, he was not consigning it to the
casc-file “1nn so [ar as it relates to matters which fait for the Court itseff to con-
sider”. In iself, this incident iflustrates the problems involved in having ICAC
submit observations i this case.

The [slamic Republic was not informed of this correspondence until one and
onc-hall years later when, by letter dated 30 October 1990, the Deputy-Registrar
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enclosed a copy of a letier he had sent to the Agent of the United States in the
case, t(l}gether with enclosures constituting the correspondence exchanged with
ICAOL

Om the same date, 30 October 1990, the Registrar also addressed a letter 10 the
Secretary General of ICAG drawing his atlention, inter afig, to the fact under
Article 53 of the Rules of Court, the pleadings in the case should be treated as
confidential.

By the Registrar's lctter dated 14 March 1991, ICAG was invited to indicate
whether it wished to submit writlen observations under Article 69, paragraph 3,
of the Rules of Court on this stage of the case. This Article provides, inter afia,
that .

“The Court, or the President if the Court is not sitting, may, as from the
date on which the Registrar has communicated copies of the written pro-
ceedings and after consulting the chief administrative officer of the public
inlernational organization concerned, fix a time-limit within which the orga-
nization may submit to the Court its cbservations in writing.”

By letier dated 27 March 1991, the Sccrelary General of ICAQ indicated that
he believed it “would assist the Court in its deliberations” for ICAO to fife writ-
ten observations, The Sccrctary General added that in order to prepare such
observations, “it will be cssential to take into account the observations and sub-
missions of the Islamic Republic of Iran on the preliminary objections filed by
the United States of America”, and that because the Council of 1CAQG must be
apposed of any proposed writien observations and confirm them, the time-limit
for such observations should be fixed no less than three months after receipt of
the Islamic Republic’s Cbservations and Submissions 2,

In Contentivus Cases, the Pracrice Has Been
for Internationel Organizations Not to Submit Observations

The Court’s jurisprudence indicates that, in contrast to sitnations where its
advisory opinion has been sought, in contentious cases it has been the Court’s
practice generally not to invite international organizations to submit observa-
tions, but where it was, in cases where the decision of an international organiza-
tion is being brought to the Court on appesal, it has been the praclice of such
organizations to refrain from submitting observations proprio motu.

In the South West Africa case, for example, the Dircctor General of the Inter-
national Lsbour Office wrote to the Registrar indicating that the Iniermational
Labour Organisation was at the Court’s disposition to furnish any information
which the Court might request in connection with the case?. In the event, how-
ever, the Court did not see {it o request either information or observations.

More to the point, in the Appeal Relating to the Jwrisdiction of the FCAO
Council case {the “Adppeal” case), the Court. acting under Article 57, para-
graph 5, of the Rules of Court then in foree, fixed a time-limit for ICAQ to
submit observations on the convention in issue. By letter dated 6 June 1972, the
Secretary General of ICAQ stated its intention not to submit any observations
in the following terms:

! Although the Islamic Republic was hitherlo unaware of this correspondence, appar-
ently the United States knew of its existence because, as the Deputy-Registrar's letter of
30 October 1990 indicates, it was sent 1o the US Apent in response to a request received
from the United States Embassy in The 1lague.

2 Supre, pp. 281-613. f Note by the Registry. }

3 I C.F Pleadings, Souh West Africa, Vol X1, pp. 543, 550.
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“In considering the matter, | have noted thal the case brought before the
International Court of Justice is an appeal against the decision of the
Council of the International Civil Aviation Crganization, and also that
copies of all the relevant proceedings in the Council have alrcady been sub-
mifted to the Court. Taking these considerations inio account, [ have the
henour to inform vou that the [nternational Civil Aviation Organization
does n;:n. intend to submit observations on the above-mentioned ques-
tions.”

This precedent is directly relevant 1o the present case. As will be scen below,
whether or not the matier is deemed to be before the Court on appeal from an
action of the ICAO Council is exclusively for the Court o decide. It would be
mappropriate for [CAQ to comment or take any position on that, or any other
issue.

In the first place, it must be noted that it would be wholly inappropriate for
ICAQ 1o submit any observations coacerning the Montreal Convention, As the
Isiarnic Republic has pointed out in its written Observations and Submissions of
today’s date, 1CAO has virtually no role to play under this Convention and abso-
lutely no authority 10 interpret or apply its provisions During the proceedings
relzting 10 the destruction of Fhight IR 655 before the ICAO Council, the Mon-
treal Convention was nol debated and, in fact, the President of the Council in
his Statement to the Council dated 9 June 1989 dorcs not appear to have envis-
aged any role for ICAO to play in terms of submitting observations on the Mon-
treal Convention 2,

Furthermiore, with regard to the possibility of ICAO submilling observations
on the Chicago Convention, this would be particularly inappropriale for the rea-
sons alluded to in the Appeal case,

The decision of ICAC not to subinit its observations in that case points to a
principle which is equally applicable here: a forum of firsl instance should not
participaie in any manner in an appeal from its original proecedings. This prin-
ciple is analogous to the nemo judex doctrine by which it is universally accepted
that no one can be the judge in his own case. By extension, in order to safegnard
the impartial nature of the appeal proceedings, ne court or quasi-judicial body
should contribute on issucs on appeal against its own actions. The appealability
of ICACQ’ actions should thus be decided by the Court with no interference
from [CAQ. In other words, it would not be appropriate for [CAQG in essence to
cerlify the appealability of its own actions.

As W M. Reisman emphasizes in his commentary on the nemo judex doctrine,
“an arbitrator should not have an interest in the decision”, an “Inierest” being
defined in the following terms: “. _ . the onicome and effects of the decision will
have a direct impact on a value cherished by the arbitrator, thereby impugning
his impartiality” 3. One of the interests suggesied by the author 15 that of “rec-
titude™ or issue preclusion whick applies where the arbitrator “has committed
himself prior to this appointment to ane of the views at issuc in the arbitration”.
Such a situation is analogous to the ICAC Council participating in a case on

! LC.I Pleadings, Appeal Reluting to the Jurisdiction of the JCAQ Councit, p. 784.

Z In this regard, the Islamic Republic notes that [CAQ has not submitted any observa-
tions in connection with the cases conceming Questions of Interpretation and Application
of the {97 Montreal Convention arising from the Aerial Incident at Lockerbie, whilke the
Registrar similarly eommunivated to [CAL a copy of the pleadings of the parties thercto.
Order of 14 April 1982, para, 14,

? See, W. Michael Reisman, Nulfity and Revision — The Review and Enforcement of
frernational Judgmenis and Awards, New Haven and London {1971}, pp. 475 ef seq.
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appeal where it has not simply already committed itself to a particular position,
but has actoally ruled on some of the key points at issue, including whether the
United States violated the Chicago Convention'. It must be stressed in this
respect that the decision which the Islamic Republic is appealing was taken by
the ICAQ Council, and that any observations that ICAO may intend to submit,
as suggested by the President of the Council in his Statement of ¢ June 1989
(Exhibit 517 to the Islamic Republic’s Observations and Submissions), will be
made by the Council, not the Assembly. This was confirmed n the letter of the
Secretary General of ICAQ dated 27 March 199].

The Islamic Republic considers that any ruling made on the issue of the
Islamic Republic’s appeal from the original action of the ICAO Councii must be
made hy the Court unfettered by submissions made by the Council. Thus,
whether the ICAQ Council considers that the Islamic Republics appeal is proper
or not is exclusively for the Court to decide {compérence de la compétence}.

As Judge de Castro explained in his separate opinion in the Appeal case, the inter-
pretation of a rule laying down an appeal procedure is solely within the jurisdiction
of the appeal court once the lower court has made a decision at first instance.

“When there are rules as to appeal, the court {or arbitrator) cannot itself
decide whelher or not it is possible to appeal its own decision. Interpreta-
tion of the extent of the rule as to appeal falls within the jurisdiction of the
higher court.” 3

Judge de (astro went on to note: “it is the case as a whole which is trans-
ferred to the higher court, with aff the guestion it cntailed before the court of
first instance” 4 temphasis added).

It is of particular concern that FCAQ has indicated that it wishes to review il
of the written pleadings in the case before submitting its obscrvations. This sug-
gests that ICAO may wish to commeni on particalar positions or arguments
advanced by cne or the other Party in what approaches being a quasi-judicial
capacity. Given that what is at issue is an appeal from a decision of the ICAQ
Council, such comments wenld be highly inappropriate.

As an international organization, ICAQ is under an obligation to cxercise its
activities on the basis of strict impartiality and neutrality. To the extent that the
ICAQ Sccrctariat would participate in preparing observations, therefore. it is
appropriate to recall the Staff Regulaticns promulgated by ICAO. Article 1.3 of
these Regulations emphasizes that :

“Staff members shall conduct themselves at all times in a manner befit-
ting their status as international civil servants . . . They shall avoid any
action and in particular any kind of public pronouncement which may
adversely reflect on their status, or on the integrity, independence and
impartiality which are required by that status.”

! Reference may also be made in this respect to Article 17 {2) of the Statute of the
Court which reflects the stmilar principle that

“No member may participate in the decision of any case in which he has previ-
ously taken part as agent, counsgl, or advocate for one of the pariies, or as a2 member
of 2 national or international court, or of a commission of enquiry, or in any other
capacity.”

I Not reprodnced. fNote by rhe Registry |

¥ Appeal Reluting to the Jurisdiction of the ICAG Council Judgmeni, 1.C.J. Reports
1972, p. 46, at p. 122.

4 fhid, p. 123,
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Article 1.4 of the Regulations amplifies this point by providing that "Staff
members shall cxercice the utmost discretion in regard to all matters of official
busincss.” ! This implies that the Secrctariat should not become involved in con-
tentious proceedings.

On the other hand. if ICAQO, in the light of its status as a neutral public
international organization, were nonetheless to limit its observations to strictly
decisional facts and to avoid gratuitous comments on legal or factual issues
advanced by cither Party which are for the Court to decide, such observations
would be superfluons since atl documents, minutes and actions of ICAO rele-
vant to the case have alrcady been filed with the Court by the Parties In
short, the Court has at its disposal the informaton necessary to decide the
issues befare it.

The Problem of the Confidentiality of the Pleadings and Documents

There is a further important reasor. why it would be inappropriate for ICAQ
t¢ submit any cbservations in the casz. This concerns the confidentiality of the
pleadings and documents under Article 53 of the Rules of Court, a matter that
the Registrar has referred to in his letters lo ICAQ of 30 October 1989 and
& March 1991.

As the President of the ICAO Council has noted, to the extent that any obser-
vations are prepared, they would be submitted to the Council for comment, In
the light of the confidentiality of the pleadings, however, it would obvipusly be
inappropriate for any of the Parties’ positions as set {orth in their pleadings or
documents to be reflected in thosc comments lest such confidentiality be com-
promised.

This was ¢ssentially the problem encountered by the Secretary-General of the
Organization of American States in the case concerning Border and Transborder
Armed Actions (Nicaraguae v. Honduras). There, the Registrar had drawn the
attention of the Secretary-General of the Organization of American $tates to
the case pursuant to Article 34 (3) of the Statute of the Court and had informed
him that a time-limit had been fixed by the Court for any observations the Orga-
nization might wish to submit.

The Secretary-General of the Organization declined to submit any observa-
ticns. As the Court noted:

“By a letter of 29 July 1987, the Secretary-General of the Organization
of American States informed the Registrar that in his opinion he would
not as Secretary-Giencral have the suthority to submit observations con
behaif of the Organization, and that the convening of the Permanent
Council of the Organization would require cach member State to be
provided with copies of the plzadings; he recorded his understanding,
however, that the Court had notificd all parties to the Pact of Bogoia of
the fact that the proceedings appeared to raise guestions of the construc-
tion of that instrument.™ 2

For the same reason, Lthe Secretary Generat of ICAQ should decline to submit
ohservations in this case.

T A similar requirement i found in Regulation 1.5 of the Staff Regulations of the
United Nations. The contentious nature of the case is underscored in connection with
1ssues imvolving the Chicago Convention by Article 87 of the Rules of Court.

X 1Ok Reports 1988, p. 72, para. 7.
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To the Extent Observations Are Submitted, It Is Generally in Connection with
Reguests for Advisory Opinions

It appears that observations have been submitted by public intcrnational orga-
nizations only where the Court has been asked for an advisory opinion. This was
the situation, for example, in conncetion with the request by the Security Coun-
cil for an advisory opinion on Legal Consequences for States of the Continuwed
Presence of South Africa in Namibia {South West Afvica) notwithstanding Secu-
rity Council Resolution 276 (1970). In contrast, international organizations have
not seen fit to submit observations when the Ceurt has been engaged in con-
tentious disputes between two States.

It is also significant that where the ICAC Council has considered the possihil-
ity of submitting observations to the Court, this has been in conjunciion with
the consideralion of a matter on its agenda that in no way impinged on pro-
ceedings at issue before the Court. Thus, in its consideration of the safety of
civil aircraft flying near or over international frontiers at the Thirty-third Sessien
of the ICAC Council, the Secretary General of [CAQ drew attention to the pro-
ceedings before the Court arising out of the deriaf Incident of 27 Judy 19557 In
that case, however, [CAQ was not contemplating submitting observations on a
matter it had already decided — the Court was being asked to act as a court of
first instance and the ICAQ Council was not involved in the proceedings in any
way. The Council ultimately decided that the Secretariat could supply informa-
tion to the Court on request without reference to the Council, but that if the
Court shouid ask for an opinion or comments from ICAQ, that request and the
Secretariat’s proposed answer to it should be submitted to the Council. In the
event, the question never arose and no observations were furnished because the
Courl made no such request to 1CAQ.,

Conclusions

In eonclusion, there are three reasons why the Islamic Republic considers that
the Court should neither receive observations from ICAO, nor fix a time-limit
for the filing of such observations. Firs, the Court already has before it a inil
recotd of the proceedings before the ICAO Council which, as a contcmporary
record, provides the best evidence of such proceedings. Second, it is inappropri-
ate for the ICAO Council to give any substantive comment on an issue 1 which
it has already rendered a decision and which is under appeal. Third, the prepa-
ration of any obscrvations would inevitably risk a breach of confidentiality con-
trary to Article 53 of the Rules of Court.

The 1246 Rules, in Article 57, paragraph 5, provided that after a notifica-
tion had been made, the Court or its President “shall . . . fix a time-limit” for
the public international organization in question to submit its observations.
This Article has now become Article 69, paragraph 3, of the Rules of Court,
and the word “shall” in paragraph 3 has been replaced by the word “may”. As
the former President of the Court, Eduardo Jiménez de Aréchagu, has
explained :

*“This makes it clear that under the Statute the Court is empowered bug
not obliged to fix a time-limit for the presentation of observations by the
public international organization in question, even if the interpretation of
its constituent instrument s in question in a case beforc the Court.” 2

! ICAQ doc. C-WP2609, 21 February 1958, para. 5.
 American Journal of International Law, Vol. 67 {1973}, p. 1, at p. 8.
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The Islamic Republic requests that, in the light of the above, the Court decline
to fix a timedimit for the submission of observations by the ICAC Council.
Such observations would be superfluous, inequitable, contrary to the Rules of
Counrt and contrary to the aims of the compromissory clauses under the Court’s
consideration. If, contrary o the [slamic Republic’s submission, observations are
forthcoming, they should not, in any event, be considered by the Court.

4. THE AGENTS OF THYE [SLAMIC REPUBLIC OF IRAN
AND THE UNITED STATES OF AMERICA TO THE REGISTRAR

8 August 1994,

We have the honour to refer to the case concerning the Aerial incident of
3 July 1988 ( Islamic Republic of Iran v. United States of America).

The parties in this case have entered into negotiations that may lead to a full
and final settlement of this case. Taking into consideratien these ncgoliations,
the parties reguest that the Court issue an order under Article 48 of the Statute
of the Court and Article 54 of the Rules of Courl postponing sinfe die the open-
ing of the oral proceedings in this case. currently scheduled to commence on
September 12, 1994, If the negotiations do not result in a full and linal settle-
ment, either party, without the consent of the other party, may request the Court
to fix a date for the opening of oral proceedings.

{Signed) Conrad K. HARPER. { Signed} Mohammad K, ESHRAGH.

5. THE DEPUTY-REGISTRAR TO THE AGENT
OF THE UNITED STATES OF AMERICA

10 August 1994,

I have the honour to acknowledge receipt of a joint letter, dated 8 August
1994 and received in the Registry on [0 August 1994, from the Agents of the
Parties in the case concerning the Aerial Incident of 3 July 1988 {Islamic Repub-
fic of Fran v. United States of Americaj, by which the Court is informed :

{a) that the Parties “have entered into negotiations that may lead to a full and
final setilement of this case™,

(%) that “taking into consideration these negotiations, the parties request that
the Court issue an order under Article 48 of the Statute of the Coart and
Article 54 of the Rules of Court postponing sine die the opening of the oral
proceedings in this case, currently scheduled to commence on Septeraber 12,
19947 : and

fc} that “if the negotiations do not result in a full and final setttement, cither
party, without the consent of the other party, may request the Court to fix
a date for the opening of oral proceedings”.

Copies of this letter have been communicated to the Members of the Court.

On the instructions of the President of the Court, T further have the honour
to inform von that, due note having been taken of the agreement beiween the
Parlics as described above, the President has decided, pursuant to Article 54 of
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the Rules of Court, that the date of the opening of the oral proceedings is to be
stponed sinie die. As in the case of the decision whereby the Court previously
fixed the date for the opening of the oral proceedings, as agreed by the Parties
during a meeting with the President held on 1 March 1994, no Order is needed
for the purpose of the postponement now requested.
T am writing in the same terms to the Agent of the Islamic Republic of Iran.

( Signed) Jean-Jacques ARNALDEZ.

6. THE AGENTS OF THE ISLAMIC REPUBLIC OF 1RAN
AND THE UNITED STATES OF AMERICA

22 February 1996,

We have the honour to refer to the case concerning the Aerial Incident of
3 July 1988 {Islamic Republic of ifran v, United States of America).

The parties in this case have entered into an agreement in full and final settle-
ment of this casc. This agrcement, reflected in the attached documents®, is
hereby submitted to the Court. Taking into consideration this agreement, the
parties request that the Court issue an order under Article 48 of the Statute of
the Court and Article 88 of the Rules ol the Court recording the discontlinuance
of this case, directing that the case be removed frem (he Court’s list, and indi-
cating thai the parties have entered into an agreement in full and final settlement
of all disputes, differences, claims, counterclaims and matters directly or indi-
rectly raised by or capable of arising out of, or directly or indirectly related to or
connected with, this casc.

! See pp. 649-651, infra.






