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L'affaire de C~riuines terres u phosphates à Naund (Nauru c. Ausirulie), inscrite 
au rôle général de la Cour sous le numéro 80 le 19 mai 1489, a fait l'objet d'un 
arrêt rendu le 26 juin 1992 (Certaines terres à phosphure.~ rI Nauru ('Nauru c. Aus- 
~ralie). exceptions pr.kliminaires, nrrêr, C. 1.1 Recueil 1992, p. 240). Ellc cn a ét.4 
rayée par ordonnance de la Cour du 13 septembre 1993, 2 la suite du dksistc- 
ment par accord des Parties (Certaines ferres a phosphrires Ù Nauru (Nauru c 
dusaralie), C.I.1 Re~usil 1993, p. 322). 

Les pièccs de procédure relatives cette affaire sont publiées dans l'ordre sui- 
vant : 
Volume 1 Requête introductive d'instance de Nauru; mémoire de Nauru. 
Volume JI. Exceptions préliminaires dc l'Australie; expose écrit de Nauru sur lçs 

exceptions préliminaires 
Volume 111 Contre-mémoire de l'Australie; procédure orale sur les exceptions 

préliminaires ; rkponscs ccritcs aux questions ; choix de correspondance; docu- 
ment présenté i la Cour. 

Au sujet de la reproduction des dossiers, la Cour a décidé que dorenavani, 
quel que soit le stade auquel aura pris fin une afi ire ,  ne devront Etre retenus à 
fin de publication que les piiccs de procédure écrite et les comptes rendus des 
audiences publiques, ainsi que les seuls documents, annexes et correspondance 
considérés comme essentiels a l'illustration de la dicisioii qu'elle aura prise. En 
outre, la Cour a demandé expressément que, chaque fois que les moyens tech- 
niques le permettraient, lcs volumes soient composés de fac-similts dcs pièces 
déposees devant elle, en l'état ou elles ont CtC produites par les parties. 

De ce fait, certaines des pièces reproduites dans la présente édition ont étk 
photographiées d'aprés leur présentation originale. 

En vue de faciliter l'utilisation de l'ouvrage, outre sa pagination continue habi- 
tuelle, le présent volume composte, en tant que de besoin, entre crochets sur le 
bord intérieur dcs pagcs, l'indication de la pagination onginale des pièces rcpro- 
duites et occasionnellement. entre parentheses, la pagination du document 
original. 

S'agissant des renvois du Greîfe, les chiffres romains gras iiidique~it le volume 
de la présente édition, s'ils sont immédiatement suivis par une référence dc  page, 
ccttc rkfircnce renvoie à la nouvelle pagination du volume concerné. En 
revanche, les numéros de page qui sont précédés de l'indication d'une: pièce dc 
procidure visent la pagination ongtnale de ladite pièce et  renvoient donc à la 
pagination entre crochets de la pièce mentionnée 

En ce qui concerne les exposés oraux, Ia pagiiiation originale est prkçédée du 
numéro d'ordre des comptes rendus distribués sous forme niulticopiée provisoire 
sous la cote CR911-- et, pour les renvois, c'est aussi à la pagination corres- 
pondante plack entrc crochets sur le bord intérieur des pages qu'il Faudra se 
reporter. 

Ni la typographie i i i  la présentatioii nc sauraiclit Etre iitiliskes aux fins dc I'iii- 

terprétation des textes reproduits 

La Haye, 2003. 



The casc concerning Certain Phosphate Lands In Nauru (Nauru v. Austrnliu) , 
entered on the Court's General List on 19 May 1989 under Number 80' was the 
subjcct of  a Judgment delivered on 26 June 1992 (Ceriain Phosphute Lands in 
Nauru (Nauru v. Aus t mlia), Preliminary Objeclions, Judgme?~~, L C I Reports 
1992, p. 240). The case was removed from thc List by an Order of 13 September 
1993, following discontinuance by agreement of the Parties (Certain Phosphnte 
Lunds in Nauru (Nauru v. Ausirnliu), I. C.1 Reports 1993, p. 322 ). 

The pleadings in the case are being published in the following order : 

Volume 1. Application instituting proceedings of Nauru;  Mernorial of Nauru. 
Volume I l .  Prelirninary objections of Australia; written statement of Nauru on 

the preliminary objections. 
Volumc III. Counter-Mernorial of Australia; oral arguments on  the prelirninary 

objections; written replies to questions, selection of correspondence; docu- 
ment submitted t o  the Court. 

Regarding the: reproduction of case files, the Cours has decided that hence- 
forth, irrespective of the stage al which a casc has terminated, publication should 
be confined to the written proceedings and oral arguments in the case, together 
with those documents, annexes and correspondence considcrcd essential to illus- 
trate its decision. The Court has also specifically requested that, whenevcr tech- 
nically feasible, the volumes should consist of facsirnite versions of the docu- 
ments submitted to it, in the form in which they were produccd by the parties. 

Accordingly, ceriain documents rcproduced in the present volume have beeii 
photographed from their original presentation 

For case of use, in addition ta the norinal continuous pagination, wherever 
neccssary this volume also contains, bctween square brackets on the inner 
margin of the pages, the original pagination of the pleadings regroduced and 
occasionally, within parenlheses, the paginatioti of the original document. 

In references by the Rcgistry, bold Roman numerals are used to refer to Vol- 
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Select Chmnology oî'Events a f k t h g  Naum 

1886 (April6) AngIo-German Lonvention demarcating Pacific 
Oman spheres of influence 

@pria1 German Gwement Proclamation 
rating Nauru into Rotedorate of the 

",'&a 1slaods 

19M Minirrg of phosphate commences 

Gerrnan administration on Nauru surrenders to 
Australian forces 

Nauru oocupied Australian forces under 
administration of % estern Pacific High Commission 

Naum Island eement between Australia, United 
Kingdom and y ew Zealand 

bague of Nations Mandate for Naum 

Lands Ordinance (Nau) 

Supplementaq Agreement to Nauru Island 
Agreement 

Council of Chiefs established 

Lands Ordinance Amendment (Nau) 

Occupation by Japanese armed farces 

United Nations Trusteeship Agreement for Nauru 

United Nations Visiting Mission (No. 1) 

Nauru Local Government Ordinance (Nau) 

United Nations Visiting Mission (No. 2) 

Commonwealth Scientific and Industriaï Research 
Organisation Report on resoiling 

Harnmer DeRoburt elected Head Chief 

United Nations Visitirig Mission (No. 3) 
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1959 United Nations Visiting Mission (No. 4) 

Nauruans offered immigration to Australia, United 
Kingdom or New Zealand 

Nauru Local Government Council impects Curtis 
Island (Austtalia) 

1962 United Nations Visiting Mission (No. 5) 

1364 Resettlement rejected by Naunians 

Australia pemiits the Nauruans io have independent 
ectinomic advice at royalty negotiations 

Commencement of Nauru Talb concerning the 
future operations of the hosphate industry - 
Canberra Conferencc 1 buly-~uguat) 

1965 United Nations Visiting Mission (No, 6) 

Nauru Local Government Council - Australian 
mcial Meeting (May-June) 

1966 Davey Cornmittee Report on Rehabilitation 

1966 Canberra ConFerençe 2 (June-July) 

1967 Canberra Conference 3 .(Apnl-June) 

Agreement relating to the Naum Island Phosphate 
lndustry 

1968 (3 1 January ) Nauru Independence , 

Diplornatic contacts with Australia relating CO 
rehabilitaticin 

1986-1988 Commission of Inquiry into the rehabilitation of the 
worked-out phosphate lands of Nauru 

Agreement to terminate the Naum Island 
Agreement 1919 

Presentation of the Report of the Commission of 
Inquiry 

1989 (19 May) Application instituting proceedings by Nauni against 
Australia in the International Court of Justice 
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Personalia on Nauru 
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Raymond Gadabu 
Hammer DeRoburt 

Presidents 

Hammer DeRoburt 1968-1976 
Bernard Dowiyogo 1946- 1978 
Lagumot Harris 1978 
Hammer DeRoburt 1978-1986 
Kennan Adeang 1485 
Hammer DeRoburt 1986- 1989 
Bernard Dowiyogo 1989-presenr 

Austtalian Administrators of Nauru Under Mandate and Trusteeship (1920. 
1968) 

Brigadier-General T. GGnffiths 1921-1927 
W.& Newman 1927- 1933 
Commander Rupert C. Garsia 1933-1938 
Lieutenant-colonel F.R. Chalmers 1938- 1943 

Japanese Occupation 1942- 1945 

M. Ridgway 
H.H. Reeve 
R.S. Richards 
J.K Lawrence 
R.S. Leydin 
J.P. White 
R.S. Leydin 
Brigadier L.D. King 



CERTAIN PHOSPHATE LANDS IN NAURU 

Note on Sources 

The follcwing w ~ r k s  are cited frequently in this W&en Statement, and copies of 
them have been lodged with the Registrar of the Court for convenient reference: 

B, Macdodd, In bit of tk Saued TM, New Zealand Institute of 
International Affairs, Occasionai Papér No. 3,1988 

Republic of Nauru, Commission of InquÎq inta the Rehabiiitation of 
Worked-Out Phosphate Lands of Nauru (Chair: Professor C.G. 
Weeramantry), Repr f ,  10 vols., 1988 

M. Williams & B. Macdonald, The Phosphdeers, Melbourne University 
Press, Carlton, 1985 

N. Viviani, Nauru. Phosphate and Political h g r e s s ,  Australian National 
Universiîy Press, Canberra, 1970 



1. On 8 February 1991 the Court d e  an Order EWng 19 July 1991 as the 
tirne-limit 'ivithin which the Republic of Nauru may ptesent a written staternent 
of its observations and submissions on the prelimhty objections raised by the 
Commonwealth of Australia". 

2. This Wriîten Statemenf of the Republic of Nauru is presented in 
accardance with the Order of the Court. 

3. It has not been found necessary to furnish any new annexes at this stage, 
and the single appendix ha been included in this volume. 





PART 1 

AUSTRALIA'S APPROACH TO THE FACTS 





PART 1 

AUSTRALLA'S APFROACH TO THE FACTS 

Section 1. Introduction 

4. Nauru relies on the factuai and historid account it ha already presented 
in Part One of its Memorbi. None of the naterial advanced by Austrdia in 
Chapter 1 of its Prdiminay Objections alters either the direction or the weight of 
that factual matenal. In some ways, it strengthens it. There are, however, 
variations of emphasis and certain implications drawn by Australia as to which 
some comment is cdled for on the part of the AppIicant State. These are the 
subject of consideration in this Part. 

Section 2, Australia and the Administration of Nauru 

S. When Imperia1 Germany w a  defeated in the First World War, Mr W.M. 
Hughes, the Australian Prime Minister, dong with the ihen Australian 
Government, was anxious to annex Nauru for the sole purpose of the 
exploitation of the known resemes of phrisphatie rock to assist the development 
of agriculture in Australia. The New Zealand fears of annexation of Nauru by 
Australia drove its Prime Minister, Ur W.F. Massey, to suggest a Mandate 
including itseif and the United Kingdom. In the result, as described in the Nauru 
~ e m o r i ;  (vol. 1, chapter 2, section 11, Nauru became a Class "C" Mandate to be 
administered as "an integral portion" of the territory of the Mandatory. 
Throughout the course of both the Mandate and the Trusteeship, Australia was 
to appoint the Adrninistrator and to administer Nauru through a department of 
the Australian Government. The histary is recorded in a number of places 
including by B. Macdonald, In Purmit of the Sacred Trusi: Tmteeship and 
Independence in Nauru, New Zealand lnstitute of InternationaZ Affairs, 
Occasional Paper No. 3, Wellington, 1988, pp.5-18, especially at p-13. 

6. Australia makes some point of emphasising the tripartite nature of the 
Mandate (Preliminaty Objectiom, para, 24) and of the British Phosphate 
Commissioners (id., para. JO). The reality over the years was far different, as the 
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Nauru Metnorial has recwnted (vol 1, chapters 2 & 3). Indeed Toussaint, in her 
study of the Trusteeship System, comments that by the time the Mandate for 
Nauru entered into force, Austrdian had becorne the administering authonty 
and was thus the actual Mandatory: C.E. Toussaint, The Twteeship System of the 
United N&OILF, London, 1956, p.205. 

7. There was some concern shown by both the United Kingdom and New 
Zealand at the maintenance of their position as partners in the early history of 
the British Phosphate Cornmissioners (see M. Williams & B. MacDonald, n e  
Pho3phateers: A History of The B&k Phosphate CornmiEsionen and the 
Chrkmias Island Phosphate CommLssion, Melbourne, 1985, pp.159, 160) but the 
foiiowing points illustrate the inaeasing dominance of Australia in relation to 
mining on Nauru. 

(a} Australia called for increasin tonnages of phosphate for its own r agriculture (Viviani, Nautsr, Tab e 8, pp.186-7). 

(b) After the earl dominance of the British Cornmissioner, Mr Dickinson, 
the British Amphaie Cornmissioners set up i ü  heidquancn in 
Melbourne, the centre of the phosphate trade. Mr Harold Gaze, General 
Mana er up to 1954, was stationed in Melbourne with excellent contacts 
with t f e  Australian Govemment and ita departmcntr. 

(c) The Adrninistrator remained an Australian civil servant appointed by the 
Australian governent throughout the Mandate and the Trusteeship. 

(d) The Administrator, certainly €rom 1923 onwards, reported directly ro the 
Australim Governent through the Austr+an Department reçponsible 
for administering its Territones. 

( e )  Every muai report to the League of Nations, and later to the General 
Assernbly of the United Nations, was presented by Australia and orally 
dealt with in the Permanent Mandates Commission of the Lea e of 
Nations and the Trurteeihip Council of the United Nations & the 
Australian delegation. 

( Australian defence forces layed the ieading roles in both wars in seeking 
to defend the temtory an 2 eventually in restoring civilian rule and order. 

(g) In the 19505 and 1960s, it was Australia which was instrumental in 
reporting on the feasibility of Naunian rehabilitation through its 
instmmentality, the Commonwealth Scientific and industrial Research 
Organisation, and then throu h the Davey Cornmittee (Preliminq 
ObCetiom, vol. 1, paras. 69-72 ~CSCSIRO]; Nauru Memodal, vol. 1, paras. 
17d-83 ~ ~ i l v q i  Cornmittee]). 
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(h) Australian curren w u  the lepi currency of Nauru and imports came 
alrnost cxclusively%orn Australla. 

(il Ausualia bad exclusive authori to enact laws for Nauru, ever since it 
tmk over the administration O 7 the Temtory. By tbis wer to enact 
iaws, Aurtrdia estabiished and o rated, for the bl",ation of its 
administration, a aytem of manopo~aisr  the pbmpbate indurtry: see 
Nauru Memotid, vol. 1, paras. 512-15 roi elahration on this point. 

6) The Nauru Act 1965 which established a LRgislative Council on Nauru 
was exclusively Australian legîslation, as waç the Nauru Independence 
Act 1967. 

(k) The other former partner governments conceded that the actuai 
responsibility for administration of the Territory was vested in Australia 
(see, e.g., the statement by Mr Shaw of the United Kingdom: United 
Nations Trusteeship Council, Of&ial Records, 13th Special Session, 
1323rd meeting, p.4, para. 30). 

8. In short, thrtiughout the post-1945 period, Australia treated Nauru as "an 
integral portion" of its ewn territory, in contradistinction to the position of either 
the United Kingdom or New Zealand. 

The Lands Ordinances 1921 and 1927 

9. Australia has reserved its position with respect to the Lands Ordinances 
(Preliminmy Objecfions, para. 38), but argues thar any breach of obligation was 
not shp ly  that of Australia done but must bs related also to the other two 
governments. 

10. However, these Australian Ordinances were basic to the Australian 
administration throughout the penod until November 1367 (Nauru Mernorial, 
paras. 97-100). The Ordinanees were administered throughout by Australian 
administrators. Under the 1927 Ordinance, the hold of the British Phosphate 
Commissioners over the land was drawn tighter (Nauru Mernorial, para. 90). 
Any rights the landowner might have had under the 1921 Ordinance to stay 
rnining were withdrawn in favour of the control of mining in the hands of the 
British Phosphate Commissioners (Nauru Mernonui, para. 91). The "lease" which 
wa granted under the Ordinance was in effect an act of expropriation, in that 
when land was handed back to the landowners by the British Phosphate 
Commissioners it was a worthless shell of what had earlier k e n  conveyed 
(Nauru Memord, para. 98). 
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11. In this context, the Australian case seems to be that the royalty payments 
in some way represented effective compensation (Preliminary Objecn'om, paras. 
39, 40, 47, 58, 49). This has no faaual basis, nor can it disguise the devastation 
wrought by Australia in quest of cost price phosphate (see Nauni Mmorid, vol. 
1, Appendix 2, pp.289-311). The framework set out by the Land Ordinances 
provided a cloak of domestic legality to an administration of exploitation in 
Nauru under the guise of the Trust. As W. J. Hudson commented: 

"the Awaiian interest was ahwt soMy to exploit. The administration's aim ruas 
set at a decent minimum; na imagkmtiive effort was applied to tbe fate of the few 
thousand klandcra wbwe home wss l i terdy sbipwd merseas." 

(Hudsou, Aw&da md the Coimial Quesiim m the Ii'mIHfed Nations, Sydney, 3970, 
p.14, quoted in Madonal4 Zn Airsuit of the Sucmd Tmt, p.18.) 

Section 3, The Transactions Leading to independence 

12. Australia States (Preihinary Objectiom, para. 29) that the control of the 
British Phasphate Cornmissioners over phosphates was changed by the 1967 
Agreement relating to the Naum Island Phosphate Industry (Nauru Mernorial, 
Anna 6). It is true that the 1967 Agreement eventually brought about Naunian 
control of the industry, but it also maintained evident advaniages to Australia in 
that it secured security of supply (para. S(1)) and fixed the pnce (para. 6) and the 
rate of supply (para. S(2)). The Agreement also spelt out the obligations of 
Nauru in relation zo payment for the assets of the British Phosphate 
Commissioners on the island (Part In). The Agreement had an initial three year 
tem,  but was to continue in force zhereafter. The law applicable to the 
Agreement was that of the Australian Capital Temtory. The Agreement, signed 
a little mare than two months before independence. represented dearly that 
Australia would maintain an element of control over the phosphate industry in 
Nauru in ensuing years, in areas considered important by it. 

13. What is most significant is that there was no mention in any part ot the 
1967 Agreement of rehabilitation. During the negotiations a deçperate attempt 
was made to have the Nauruan claim to rehabilitation withdrawn (PrelimUuuy 
Objections, p.471, but this the Nauruan delegation steadfastly refused to do (see 
Nauru Mernorial, paras. 592-602). 
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14. In a carefully pbrased paragraph, (Prelimimzy Objections, para 591, Austrdia 
puts a series of propositions designed to lead to what it considers to be the 
apparently irresistible argument that the 1967 Agreement w u  the nilminating 
point of negotiations between the hvo sides, representing an overall settlement 
leading to temination of the Trusteeship. But the hisfory between 1945 and 
1968 &es no support to the propositions f o d a t e d  by Australia (see Naum 
Memorial, Part 1, Chapter 4). 

15. Some salient matters need to be reaounted. In the view of the Australian 
administration and the British Phosphate Commissioners, rehabilitation, even if 
possible, was going to be expensive and therefore clearly detrimental to the 
cheap subsidised phosphate po1icy Fhat had attracted them to Nauru in the fist 
place. Phosphate mining on the islands of Naum and Banaba (Ocean Island} 
was similar, in that the phosphatic rock was gouged out £rom between pillars of 
coral limestone (coral pinnacles) which were left when the mining was complcre 
(see Nauru Memorial, vol. 2, Photographs 2,5 and 7). In the case of Banaba, the 
twin island (see Nauru Memonal, vol, 2, Map 11, the Banabans, who belonged to 
the British Crom Çolony of the Gilbert and Ellice Islands (as it then was), were 
resettled on the Fijian island of Rabi. Fiji, at that time, was also a colony of the 
United Kingdom. 

16. Resettlement, the Banaban solution, whilst attractive tu the British 
Phosphate Commissioners, was not seen as necessary by the Australian 
administration in the early 1950s, thou* it had been contemplated by 
Mr Halligan, the Secretary of the Australian Territories Department, who later 
becarne a British Phosphate Commissioner (see Nauru Mernorial, para. 166). 
Before 1940, Australia had responded to the Permanent Mandates Commission 
that the rim araund the island would be land enough for the Naunians 
(Permanent Mandates Commission, Minutes, 31st Session, 1937, p.50). However, 
with the increasing phosphate requirements of the Australian famers in the 
post-wu period (see Naum Memorial, vol. 1, Table 1,4, p.2741, and the increase 
in the Naunian population (which doubled between 1950 and 1967) (Nauru 
Memord, para. 221), it becarne clear that the island was likely to be worked-out 
at a much earlier period than was first estimated, and that the nrn was not going 
to lx. sufFicient to accommodate the needs of the increasing Nauruan population. 
Resettlement, therefore, became increasingly attractive to the Ausirdian 
administration. 
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17. But Nauru was not a colony but a Trust Territory, and anjf substantial 
movement of people by Australla would have required the concurrence of the 
United Nations and, accordingiy, the support of the greater proportion of the 
indigenous inhabitants. This put Nauru in a different category from Banaba. 

18. There was a hrther difficulty, glossed over by Australin when discussing 
the "long term solution" (Preliminary Objections, para. Ml). Regetdement was 
simply a quid pro qtro for depriving the Naunian community of suitable and 
productive living space as a consequence of the devastation of their land (cf, 
Nauru Mernorial, para. 177). It was also, perhaps, a way of avoiding the issue of 
rehabilitation. But Nauni would, at that point, stiü have remained under 
Trusteeship. Resettiement would not have granted to Ausvaiia or the British 
Phosphate Cornmissioners any further title to the land than that which they could 
claim under the Trusteeship. By the act of resettlement. Nauru was not to be 
annexed to Aujtralia. AJ a self-determination unit, the Nauruan community 
could still seek control in Nauru both politically, through independence, and 
economically, in respect of the phosphate industv. 

19. Funherrnore, resettlement was designed eaentially to ease pressure by 
providing alternative living space with employment possibilities - a replacement 
for lost lands (Nauru Memoriai, para. 177). It was never envisaged that al1 
Naunians would take up the offer. Many would stay, and it was understood that 
Nauru would always remain a spiritual home for those resettled. Clearly, no 
matter how extensive the arrangements for resettlement, it was a separate 
consideration from both independence and economic contra1 of the phosphate 
industry. matever happened with resettlement' Nauru would remain under 
Trusteeship until independence. 

20. For that reason the 1960 proposal of permanent residence and citizenship 
"after the European marner" (Naum Mernorial, para. 167; Preliminmy Objections, 
para. 61) was doorned to failure, for it w a  effectively an attempt to break up the 
Nauruan identity and their strong personal and spiritual relationship with the 
island. This is explained in the statement of the Head Chief, Mr Hamrner 
DeRaburt, discussing the resettlement issue (Nauru Memoriai, vol. 1, Appendix 
1, paras. 18-23, especially gara. 22). 

21. Rehabilitation was always the preferred option to resettlement so far as 
the Nauruan cornmuniiy was concemed (see Naum Mernoriai, vol.1, Appendix 1, 
paras. 18, 19). The Nauruan concern abwt  rehabilitation arose as mon as it was 
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noticed how catatrophicaily the land was affected by mining. Hence the 
attempts, as early as 1925, to bit its scope, although without success (Nauru 
Memorid, paras. 523-527). 12 was not long kfore the Permanent Mandates 
Commission was seeking some sort of an answer from Australia as to what was 
to be done with the land (Permanent Mandates Commission, Minutes, 15th 
Session, 1929, p.42; 25th Session, 1934, p.51; 27th Session, 1935, p.35; 33st 
Session, 1937, p.51; 34th Session, 1938, p.20). 

22. When the pressure began ro be applied both by the Naunians and the 
Tnisteeship Council, the 13ritish Phosphate C o d i o n e r ç  and Australia were at 
pains to assert the compIete economic impracticability of restoration. The 
Banabans had by this time been resettled, and this seemed to Australia to be the 
way out in the case of the Naunians as well. m a t e v e r  resettlernent might mst, 
it would be less than restoration and no doubt, in the end, it could be financed 
like everything else out of phosphate returns. The 1953 Report by an Australian 
governent organisation, the Commonwealth Scientific and Industrial Research 
Organisation, with limited terrm of reference, strongly reçisted restoration 
(Preliminq Objections, paras. 69-72). Faced with this Report, and witb the view 
forcefully articulated by the Australian administration and the Bntish Phosphate 
Commissioners that any rehabilitation would be ttoo costly (Nauru Mernorial, vol. 
1, Appendix 1, para. Z), the Naunian comrnunity was eventually moved to 
explore the possibility of resettlement. 

23. But the resettlernent alternative was, after careful consideration, rejected 
by the Naunians (Nauru Memurid, paras. 159-74). This was not done 
capnciously, but for the sound reason that a community so united and stable 
required a situation that would preserve their national identity. The Head Çhief 
has expressed it in tbese ternis: 

'So far as Çurtis Island was concerne4 wc were not seeking Full sovereign 
independence, but anphing which did not preserve and maintain our separate 
identity was quite unacceptable." 

(Nauru Mernoriai, vol. i, Appendix 1, para. 21.) 

24. The resettlement proposal was rejected because Australia failed to 
accommodate this legitirnate concern of the Nauruan comrnunity. The 
alternative was rehabilitation or restoration of the worked-out phosphate lands. 
It was, as it were, the revese side of the coin, and there was only one coin. This 
was recognised by the Naunian comrnunity and the Australian administration, 
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though in the latter case with some trepidation (Nauru Monorial, vol. 1, 
Appendix 1, para. 23, p.256; see also id., para. ln and the staternent by 
Mr Warwick Smith, cited id., para. 175). It immediately led to two further pieces 
of advice sought by the Australian administration. The k t  was an estimate by 
the British Phosphate Commissioners of the cost of rehabilitation associated wîth 
resoiling with imported soi1 (Preümutq Objeçtiom, para. 73). The secand 
wnsisted of a revaluation by the Auçtralian Commonwealth Scientific and 
Industrial Research Organisation of its earlier 1953 study. Both the estimate and 
the revised study predictably stressed wbat tbey saw as the vast expense and 
impracticability of the operation. Further lettew from the British Phosphate 
Commissioners on shipping msis and the passibility of a pilot projed were no 
more encouraging (Preliminmy Dbjecriom, paras. 767). 

25. It was in this particular climate that, with the Nauruans holding to their 
position requifing rehabilitation, and the United Natiom General Assembly 
calling for immediate steps to be taken towards rehabilitation (Resolution 
21I1(XX), 21 December 1966; Nauru Mernoriai, vol. 4, Annex 15), the Davey 
Cornmittee was appointed by the Australian administration with the agreement 
of the Nauru Local Governen t  Council to investigate the feasibility of 
rehabîlitation, The Report (Nauru Mernorial, vol. 3, Annex 3) was submitted in 
June 1966 - eighteen months before independence. 

26. While the Nauru Locai Goverment Council rejected the Report because 
i t  fell short of recommending full restoratian, nevertheless it was appreciated 
that the Davey Cornmittee bad broken new ground. It had demonstrated that 
there were practical possibilities, denied previously by the Australian 
administration, for rehabilitation (Nauru Mernorial, paras, 189,199). The Report 
raised expectations that Australia woufd punue a course leading to 
rehabilitatian of aiready worked-out areas, particularly as the Nauru Local 
Government Council, realising the needs of Australia and New Zealand for 
continuity of mining and semrity of supply, had declared that the respansibiliw 
for rehabilitation in respect of posf-independence mining would lie wîth Nauru 
(Nauru Mernorial, vol. 1, Appendix 1, para. 25). 

27. But the Nauru Local Government Cauncil was to be disappointed. In 
reality, the setting up of the Davey Cornmittee by Austrdia was simpIy to pacify 
the Nauru Locd Governent Çouncil and in some way to appear to respond to 
General Assembly Resolution 2111(XX). Australia had stood out against any 
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32. Against this background, it is temarkable tbat Australia, somewhat 
lamely, attempts to demonstrate a change of hem by Nauru through the speech 
of Mr DeRoburt in the Fourth Conunittee of the United Nations General 
Assembly (PreIUninary Objections, para. 125). The implication contained in the 
lut sentence of para. 59 of the PreIirninary Objections, that the phosphate 
agreement and the politicai settlement leading on tu independence d e d  with 
it a waiver or renunciation of the rehabilitation claim, is dependent an nothing 
other than an over-strained and out of context interpretation of some words 
spoken by the Head ChIef to the Fourth Cornmittee. 

33. Tbe Iack of legal substance to the Ausudian argument is anaiysed later in 
this Wrinen Stdement (paras. 166-80). Given the hist&y of the Naunian 1 
rehabilitation clairn both before and after the speech (Nauru Mernoriai, paras. 
615-18), it is remarkable that it should be relied on as a waiviver in fact. 1 

Secrion 4. The Naunian Appmach to Rehabilitaition 

34. In its fielimkary Objections, paras. 404, 405 and 406, Australia makes 
some pehndory rernarks implying that Nauru has not acfed consistently in 
respect of its claim, and that it has not acted in good faith. There is little or no 
evidence offered in support of these remarks. It is submitted by Austraiia (id., 
para. 404) that the present proceedings are nothing more thm a guise for Nauru 
seeking "additional monetary resources", "despite baving been provided with 
adequate financial resources". The degation is tendentious and simply avoids 
the issues at stake. The legal aspects of this matter are considered further in 
paragraphs 392429 below. At this point, certain issues of fact are exarnined by 
way of reply. 

35. There is inherent in paragraphs 404-6 of the Preiimirzuty Objections, the 
implication that Nauru has exhibited al1 the faults of a misspent youth in not 
cootrolling or running its affairs properly. This has na bearing on the matters in 
issue. The Court is requested by Nauru to adjudge and determine the legal basis 
of its rehabilitation daim against Australia. The ratber extravagant paper 
(Freliminay Objections, Annex 26) produced at the request of the Australim 
Depanmeni of Foreign A£fairs and Trade, and from which much of the comment 
seems to spring, i~ replied to in Chapter 2 and in an Appendix to this Written 
Stalement. Two points are simply made here. 
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36. Eirsî, whether or not Nauru had adequate sesources at independence is 
not the issue. Nauru then became an independent State (with a certain 
patrimony and an obligation to care for its people for the future). The extent of 
its physical or other resources at that t h e  ha no bearing on the question 
whether Australia's fajlure to rehabilitate the minediiut phosphate lands w u  a 
breach of the trusteeship obligatioa This is tantamount to claiming that a 
trustee muld defend a claim for breach of trust on the b a i s  that, despite its 
defalcations, the beueficiary still has enough money to survive! 

37. Secondly, the Agreement relating to the Naum ïsland Phosphate lndustry 
1967 required Nauru to mainîain a very high level of mining in the years 

1 
foiiowing independence (Nauru Metnoid, vol. 3, Annex 6; 1967 Agreement, 
para. S(2)). Nauru did su, and fulfilled Australfan requlrements of reliability and 
quantity of supply. At the same time, however, this committed Naum through 
mining to simicant levels of damage to its lands. This was to be the continuing 
price of Australian "generosity". 

38. More specifically, Australia submits that Nauru haç done nothing itself to 
advance its own cause in respect of rehabilitation. As evidence of this, Australia 
mentions the Rehabilitation Fund which it says now has money sufficient to cany 
out rehabiîitation, but none of which has been expended. 

39. This Fund, which Australia states was established prior to independence, 
was established by an Australian Ordinance in 1968, the Nauru Phosphate 
Royalties (Payment and Investment) Ordinance 1968. This Ordinance 
commenced operation just five days before independence. It was simply an 
Ordinance, such as the Nauru Phosphate Royalties Trust Ordinance 1968, made 
in preparation for the handing over of administration on 31 January 1968, and 
the Naunian cornmunity played a signifiant role in the formulation of these 
ordinances on the eve of independence. The Rehabilitation Fund as a statutory 
fund did not exist before 25 January 1968. 

40, Section 7 of the Ordinance reads: 

"(1) A Fund is hereby established to be known a the Nauru 
Rehabilitation Fund. 

(2) Moneys standing to the credit of the Nauru Rehabilitation Fund 
shall not be expended otherwise than for the purpose of restoring 

- 



or improving the arts of the Island of Nauru tbat have been F affected by mining or phosphate. 

41. Section T(2) of the Ordimince is a cleat statutory requirement that 
moneys standing to the credit of the Nauru Rehabiiiiatim Fund can be expended 
on no other purpose than rehabilitation of mined-out lands. By reason of Article 
85 of the Constitution of Nauru, the N a m  Phosphate Rqalties (Payment and 
Investment) Ordhmce 1968, wmmencing but five days Mare independence, 
continued in force after independena. Moneys hencefortb were paid into the 
Rehabilitation Fund in accordance with section 11(4)(vi) of the Ordhmce. 
Article 83(2) of the Cornditution maka it clear thai moneys paid into the 
Rehabilitation Fmd are only to be expended by the Goveniment of Nauru on 
lands rained after 1 July 1967. 

42. The administration of this Fund was placed under the statutory Nauru 
Phosphate Royaities Trust. This body was set up under the Nauru Phosphate 
Royalties Trust Ordinance 1968, an Ordinance promulgated at the same lime as 
the Payrnent and lnvestrnent Ordinance referred to above. The Trust Ordinance 
continued in force by reason of the transitional provision in Article 85 of the 
Constitution of Nauru. A separate fund account is maintained for the 
Rehabilitation Fund in accordance with section 24 of the Nauru Phosphate 
Roydties Trust Ordinance. The Fund iç augmented £rom time to time by 
payments made to the Trust based on a statutory formula for each tonne of 
phosphate shipped from Nauru, as also by retums on investments of moneys 
from the Fund. 

1 

43. Since independence, the Trust througb a careful investment policy has 
acmulated a m m  approximating M260 million. lnstead of applaudi% this 
endeavour, Australia attacks this as in some way indicating bad faith because no 
part of this money bas yet been expended, even though it is clear that the money 
is in a public Trust Fund and reserved for the purpase of sestoring or improving 
lands affected by mining since 1 July 1967. 

44. In acnimulating a fund against the day when major financial 
commitments were to be made, it was prudent to ensure, as Nauru has done, that 
such a fund should be able to stand annual payrnen& from it that will not 
diminish the fund to any great extent over the tem of the rehabilitatian project. 
Whatever specific methods may be adopted by way of rehabilitation, the tirne 
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involved could be anything up to two generations (Commission of Inquiry, 
Report, vol. 5, p.1140). The Australian delegation at tbe Nauru Talks 1967, itself 
suppofted the view that a substantiai pend of t h e  would be invoived in the 
phmmg and implementation of rehabilitation (Memodal, Annexes vol. 3, Annex 
5, pp.87-8). There Mr Reseigh (Australia) indiateci that a great deal of the cos1 
elernent depended upon Drming and, bjr impiication, arefui planning. This tends 
to support the Naunian Goverment poliq with respect to the Rehabilitation 
Fund, partîcularly when it is taken into account that the Rehabilitation Fund wa.s 
built up after independence. 

45. But Nauru has not simply stood stiii, since independence, in respect to 
rehabilitation. In fact, it has aaed consktently, as the folIoilring account 
dernonstrates. 

46. Upon independence, the Head Chief, MïHammer DeRoburt, as 
Chairman of the transitional & u n d  of State, made it clear that Nauru was 
expecting Auslcaiia and the other former partner govement s  to tehabilitate the 
lands mined before 1 July 1967 (see Nauru Memord, vol. 4, Annex 69). 

47. On 5 Decernber 1968, Mr Hammer DeRoburt, now the President of 
Nauni, sought thtough the Minister of Extemal. Affairs of Australia assistance 
for the construction of an airstnp to intemationai specifications as part of the 
rehabilitation e£forts (Nauru Mernorial, vol. 4, h n e x  76). This approach was 
consistent with the statement Mr DeRoburt had made in the Trusteeship 
Counul (above, para. 31) and was made against the background of the 
recommendatiom of the Davey Cornmittee. The Davey Committee, it will be 
recdied, had reoommended the airstrip not only to enhance communications but 
as a useful catchment area for the storage of water. On 4 February 1569 the 
Minister of Extemal M a i s  of Australia, Mr Hasluck, replied (Nauru Mernoriai, 
vol. 4, Annex 77) ihat Austraiia and the other partner governments did not 
accept the sespomibility for rehabilitation, and that the ternis of the 1967 
settlement were sufnciently generous for Nauru to cope with rehabilitation and 
development. Australia thereby rehsed to assist financiaily. 

48. Nauru, which was at that time cailed upon to pay A$21,000,000 to the 
BFjtish Phosphate Commissioners for the depreciated cost of the capital 
infrastructure of the phosphate industry works on Nauru, was in no financial 
position to undertake such a major task as an airstrip and a water storage. plant 
on rnined-out lands. At the same time, it was recognised Ihat in such an isolated 
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locdity, air transport w u  a aecessity tu establish uimmunicati~ns with the 
outside world and that the project should riot be delayed by many years. The 
Nauru Governeut. therefore, had to take the second best decision of gradually 
c a q b g  out major reconstmction of the old Second World War &trip which 
was located on the southem coastal h. This bas bad the effect of depriving 
Nauru of substantial residentid land. (See Nauru Mernorial, vol. 2, Map 2 and 
Photograph 8.) 

49. In 1983, the President of Nauru, Mr Hammer DeRoburt, wrote to the 
Australian FrÎrne Minister (Nauru Mernorial, vol. 4, Annex 78), foîiowing two 
earlier contacts by the President of Nauni with the earlier Whitlam Labour 
Grnement,  raising the rehabilitation issue, but to no avail (Nauru Memorid, 
vol. 1, Appendix 1, para. 30). By 1983, it was clear that the rehabilitation issue 
with Australia had a~çiimed more urgency, due to the projected end of mining in 
twelve to fifteen years and the continued need for the use of the "plateau" living 
space with the rise in population. Time factors 5uch as those mentioned in Mr 
Reseigh's comments (Nauru Mernorial, vol. 3, Amex 5, p.88) were beginning to 
assume importance. 

50. Nauru had already c d e d  out some preliminary planning with the 
establishment from the time of independence of a Department of Island 
Development and Industry. The Department's task w a ~  to plan and explore 
development possibilities arnongst which was rehabilitation of the "topside" 
plateau. Matters such as traaspost, communications, geology, water storage and 
desalination were the subject of consideration. Also, lmmediately following 
independence, the Nauni Phosphate Corporation, mindful of the need to 
conserve the overburden (the topsoil rernoved before Ifiining commences) an the 
mine-sites (Nauru Memonal, vol. 2, Photograph 61, stockpiled this soi1 for use as 
top-soi1 following restoration. This practice, which had not been pursued by the 
former British Phosphate Commissioners, continues, and a valuable and 
substantial stock-pile has now been assernbled. It nirrently stands at stirne 
272,000 cubic metres. 

SI. When in 1984 the Austrdian Prime Minister rejected the request of the 
President of Nauru to undertake rehabilitation of pre-independence mining, he 
repeated the earlier repty that the former partner governments remained 
convinced that "the t e m  of the settlement with the Governrnent of Nauru were 
sufficiently generous to enable it to meet i t s  needs far rehabilitatian and 
devetopmentn. Sjgnificantly, the Australian Prime hlinister also added: 
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The former partne1 g ~ ~ n i m w t F  agrecd at that t h e  tbat $ was a requiremenr of 
termination of the trusieeship aperniat  nt thaty were entireh &ami of any 
onus or h a o c i d  respooddhy for the rchabüitatiw of N a d .  

(Nauru Mernorial, vol. 4 Annex 79.) 

52. Whatever the formes partner govemments may have decided amongst 
thernselves, the view expressed by the Australian Prime Minister was not 
conveyed to any official organ of the United Nations at the tirne. Nor was it ever 
conveyed to the Naunians themselves, who had consistently followed a murse 
chat the rehabilitation dispute should be dealt wirh as a separate issue to 
independence, as pointed out by Mr Hammer BeRoburt in his speech to the 
Trusteeship Council in 1967 (Nauru MemoruJ, para. 609). 

53. The assertion containeu' in the Austrdian Prime Mnister's letier had not 
previausly been made. Its  ernergence now was a contributing factor in the 
decision of the Naunian Governen t  to set up an independent Commission of 
Inquiry, chaired by Professor C.G. Weeramantry (as he then was), to investigate 
the tesponsibility for rehabilitation of mined-out lands and to explore the 
economic and practicai feasibiIity of rehabilitation. The Commission wu set up 
in December 1986, and the Australian Government was immediately Informed of 
it by a Diplornatic Note (Nauni Mernoriai, vol. 4, Annex 80, No. 1). 

54. The Nauru governrnent entertained the hope expressed in the Dipfomatic 
Note that Australia would asist this endeavour by granting access tci 
documentation held by Australia and further that Australia would participate in 
the proceedings of the Commission. Australia, however, did not. grant access to 
the Aiiatralian Archives, except for the open access period granted to ib own 
citizens (Nauru Mernoriai, vol. 4, Annex 80, No. 15). In relation to participation, 
the Australian Minister for Foreign Aîfairs stated that the Australian 
Government was exarnining the Nauruan request for Australian assistance in the 
Commission of Inquiry, and would shorily advise the extent to which it would 
assist (Nauru Mernorial, vo!. 4, Annex 80, No. 13). In fact Australia never 
answered this request but was content to state that "it wouid not be bound by the 
findings of the Commission OC Inquiry" (Nauru Mernorial, vol. 4, Annex 80, 
No. 15). 

55. The Commission of Inquiry sat throughout 1987 and cornpiled its Report 
in ten volumes in 1988. The Report was presented to the Presideni of Nauru on 
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29 November 1988, and was tabled in the Naunian Parliament on 20 Decembr 
19U. On that day, a mpy of the Repart was sent tcigether with a Diplomatic 
Note carefully explaining the position taken by the Naunian goverment 
followhg the receipt of the recornmendations mntained in the Report of the 
Commission of lnquiry to the Australian High Commission in Nauru (Naum 
Memord,  vol. 4, Annex 80, No. 24). Copies of the Report of the Commission of 
Inquiry into the Rehabilitation of the Worked-Out Phosphate h d ç  of Nauru 
have been deposited in the Librw of the Court. 

56. Some of the principal conclusions of the Report of the Commission of 
Inquiry were : 

(1) tbat the failure to restore the lands minedaut pnar to 1 July 1967 to 
usable condition, or to cornpensate the Nauniam for the loss of use of 
tiieir lands, was a violation of international law and the relevant 
agreements; 

(2) that there was no agreed or 'ust settlement which exanerated the former 
Partner Govemmen~ from tbe ruponsibility to rehabilitate the lands; 

(3) that a mt-feasible plan of rehabilitation of al1 the worked-out lands on 
Nauru can be developed. 

57. These condusions were conveyed to the Australian Govemment, together 
with a copy of the Report, with the further cal1 to Australia tu accept its 
responsibilities accordingly. 

58. Nauru commenced proceeding~ by Application m ihe International Court 
of Justice in The Hague on 19 May 1989, a copy of which was oonveyed to 
Australia by Diplomatic Note (Naum Mernoid, vol. 4, Annex 80, No. 28). 

59. One of the recommendations of the Report of the Cammission af Inquiry 
was to c a q  out a pilot project, designed by Mr R.H. Challen, a civil engineer 
and one of the members of the Çommission of lnquiq. The pilot project should 
cover a number of areas of rnined-out land (Commission of Inquiry, Report, vol. 
5, p.1386). This is a complex operation reguiring identification and piirchase of 
majar equipment, suitable arrangements made with original landowners and a 
careful assessrnent of results. The equipment has been purchased and shipped to 
Nauru, and the project has commenced. 
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60. Nauni has mnsistemly and with concern applied itself to the 
rehabilitation question mer many years. To submit, as Australia has done, that 
tbe Naunian claim is made without g d  faith and shows a Iack of mmististency, is 
whoUy unfounded In faet, given the history of the matter, and Australja's role in 
il. That clairn is also unfounded in law, as is demonstrateci in parapaphs 392-429 
below . 

61. Comment has already been made with respect to para. 405 of the 
Preliminruy Objectiam, but, in the second sentence of that paragaph, mention is 
made of the fact that as the Rehabilitation Fund now stands it has within it 
"more than the estimated cust  of rehabiiitation of the whole kland". It must be 
emphasised here that no spedcation has k e n  made in the Naunian claim of 
"the estimated cost". The Naunran daim is for a declaration by the Court that 
Australia bears responsibility for breaches of certain l e p l  obligations, that 
Nauru has a legaI entitlement to the allocation of the overseas assets of the 
British Phosphate Commissioners upon their dissolution in 1987, and that 
Australia as a conçequence should make appropriate reparation in respect of the 
losses caused to the Republic of Nauru (Mernorial, Submissions, p.250). The 
question of reparation is dealt with in more detail in the MemoriaI, para. 621. 
Nauru there states that "it is appropriate that the parties be given the oppottunity 
to discuss the form and precise quantum of reparaticin in the light of the 
Judgment of the Court." It adheres to this position. At this stage, accordingly, 
there is no specified or agreed quantum. 

62. In any event, to suggest that the Nauru Rehabilitation Fund contains 
sufficient funds te finance the whole of the operation of rehabilitation of the 
island is irrelevant. The Rehabilitation Fund exists to finance the rehabilitation 
of lands mined subseguently tr, the coming into force of the 1957 Agreement. 
The possibility that the Fund may contain more money than may be needed for 
rhat purpose is sirnply beside the point. 





PART II 

THE SOCIAL AND ECONOMIC STTUARON ON NAURU: 
RESPONSE TO AUSTRALKAN ASSERTIONS 
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ignares the reality that the British Phosphate Cornmissioners, representing the 
three governments, were not just concessionaires, but were agents put in place to 
cany out the real purpose of the 1919 Agreement, namely, phosphate mining. 
(See Nmuu M e n i d ,  vol. 1, chapter 2; Macdond4 î%e S d  T m ,  pp.8- 18.) 

67. In relation to phosphate mining, the 1919 Nauru Island Agreement 
(Artide 6) purported to confer title to the phosphate deposits on the British 
Phosphate Cornmissioners. The Naunians were not consulted a s  to the t e m  of 
the Agreement, nor is rhere any indication that their interests were taken into 
acmunt. 

68. The Pacific Phosphate Company assigned its ri&&, whatever they might 
have been, in the phosphate of Nauru and Oman Island (Banaba) together with 
its assets on the two islands, to the three Govements for a sum of 3.5 million 
pounds (Mernorial, vol. 4, Annex 45). The mets,  thus purchased, were açsigned 
by indenture to the British Phosphate Commissioners (Mernorial, vol. 4, Annex 
46). The cost (3.5 million pounds) paid to the Pacifie Phosphate Company was 
regarded as an advance to the British Phosphate Commissioners by the three 
Governments, and was expeaed to be repaid (and was in fact repaid) with 
interest over 50 years £rom the sale of phosphate rock. In other words, like the 
industrial and island administrative costs, these sums were, in fact, ta be paid out 
of receipts derived from the rnining of phosphate rock. Nauruan assets thus paid 
the bill of the ihree Governments (see Nauru Island Agreement 1919, Article 
Ir}. 

69. In its Preliminaiy Objectiom, para. 33, Australia asserts that the 1921 and 
1927 Lands Ordinances prescribed the mode of leasing to the British Phosphate 
Commissioners. But the Ordinances did far more than that: they set out in detail 
the means by which British Phosphate Commissioners gained access to the 
phosphate on terms which stripped the Nauruan l andmers  of any bargaining 
power (see Nauru Mernorial, paras. 97-8). The Ordinances, enacted by AustraIia 
as the authonty with legislative power civer Nauru, thus put the British 
Phosphate Commissioners effectively in the position of mntrolling al1 phosphate 
land, and important areas of non-phosphate land as well. 

70. The arrangements made in the Nauru Island Agreement 1919 relating to 
the administration and the setting up of the British Phosphate Cornmissioners 
illustrate the interplay between the three Panner Gwemments, the British 
Phosphate Commissioners and the Australim administration. The whole history 
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of phosphate exploitation in Nauru between 1920 and 1967 has a strong 
govermental base, with Australia both as the main beneficiary and the soie 
g w e m e n t d  authonty for the island. 

71. The British Phosphate Commissioners constituted the source of revenue 
for Naum. iEverything in the Administration, even the sdary of the 
Adrninistrator, was to be financed from the eamings derived from the mining of 
phosphate rock. The charter of the British Phosphate Commissioners was to 
prduce and market that phosphate rock at a price as close to the actual costs of 
mining as possible. It was inevitable tbat tbe British Phosphate Commissioners 
would be concemed ta keep  cos^ to a minimum and would brook no 
Interference, particularly if it had as its object an interest of the inbabitants that 
couM affect mining or mining costs. The Grifhths incident, imolving an 
unsuccessful proposal to limit the depth of mining in the interests of the 
Nauruans, is an excellent example. In that case the Austrdian Government 
quickly intervened to proteci the British Phosphate Commissioners a g h t  the 
Administraior (Naum Mernorial, paras. 523-30). 

I Section 3. The Rlghts Enjoyed By The British Phosphate Commissioners 

72. Australia argues (Psel iminq Objections, para. 136) that account should 
be taken of the "valuable rightç" enjoyed by the British Phosphate 
Commissioners under the concession, which were given away in 1367 without 
compensation. This is, of course, a matter relating to the merits of the case, and 
one which the Court is not called on to deal with at this stage. Nauru reserves its 
position in respect of this issue. 

73. However, so far as this concems the future "right" to mine by the British 
Phosphate Cornmissioners and its so-called concession, Mr Walker, who was 
present at and a participant in the negotiations for the 2957 Agreement, notes in 
the Appendix (below, para. A151 that this was not a rnatter even raised with, let 
aione put in argument to, the Nauruan representatires at the time. Tt was never 
raised as a matter of argument in the Trusteeship Council. As Mr Walker States: 
'The Nauruan people long regarded the phosphate as being theirs as a matter of 
right." This was a consistently held view (see the paper entitled 'The Law of 
Land Holding In Nauru" by B. Dowiyogo (now President of Nauru), Nauru 
Mernorial, vol. 4, Annex 74, p.492). 



270 CERTAIN PHOSPHATE LANDS IN NAURU C281 

74. The matter of "concessioriary compensation" for "ri&& lostn (Preliminary 
ObjectIom, para 135) w u  nevet addresçed by either side in negotiations on the 
future of the phosphate indus9  on Nauru nor was it ventilated in the 
Trusteeship Councii debates. If it had been raised. it would have been dismissed 
out of hand. The Administering Authority would have been seeking 
compensation from a Tmst Territory h m  which it had derived substantial profit 
through the activities of a monopoly minhg enterprise. At the same t h e  as 
taking those profits, the enterprise had progressîvely made the land mined 
unusable to the point wbere dl parties were seeking ta resettle the "pratected" 
indigenous inhabitants. Et was not a tenable a r p e n t  then, and it is no more 
attractive now. It also ignores agumentç based on the Naunian law of land 
ownership and on the right of the Naunian people at international law to 
permanent sovereignty over their natural wealth and resources. 

75. As noted already, the whole question of the acquisition of "rights" by the 
British Phosphate Commissioners from the Pacific Phosphate Company relating 
to the phosphate rock mining on Nauni is a matter in issue between the parties. 
It is one which the Court i s  no1 required to deal with in thiç  phase of the 
proceedings, 

Section 4. Distribution of Benefits Fmm Pre-1967 Phosphate Mining 

76. It is true that the mining of phosphate rock on Nauru moved the island 
community Ftom an isolated subsistence economy to part of an international 
economy (PreIiminary Objections, para 141). Much i s  made of this point by 
Australia, as. thou$ this in sarne way meeis arguments respecting breach of 
tmsteeship obligations. It would have been odd in the extreme had the Naunian 
cornmunity not received any benefits at dl h m  a large-scale industrial activity 
canied on on its ierritory. What is at stake is whether Australia ha breached 
certain international legal obligations and is thereby under a dus to make 
reparation for loss, particularly the loss occasi~ned by the long-term damage 
wrought on the island by a miner acting with the consent and active 
encouragement of Australia as the governmental authority in place on the Island. 

77. The phosphate island, Christmas Island, situated in the Indian Oman, is 
an Auatrdjan extemal territory. Members of the British Phosphate 
Commissiuners, acting in their capacity as memliers of the Christmas Island 
Phosphate Commission, were responsible for the phosphate mining on the 
island. During the 1960s and early 1970s phosphate mining there was scen to be 
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enWonmentally danmghg to forests and certain wiidlife. Pressure was applied 
in Australia to desist from mbhg. The memben of the Commission bowed to 
the pressure and carried out conservation and restorative measures (Williams & 
Macdonald, The Phosphareecs, pp.532-3). Such restaration, during the same time 
period, was not wnsidered appropriate to prote3 Nauru, a T m t  Territory, and 
the interests of the Naunians, the beneficiaries of the Trust. 

78. In respect of employment policy on the idand, Australia stated that 
'because of other benefrts Nauruans "did not End it necessary to seek 
ernployment" in the industry ( R e m  O b j d n s ,  paras. 143, 144). The 
British Phosphate Commissionen h d  ahvays a very stratified view of 
employrnent policy. Management and aenior lradesmen were European (mostly 
Australian). Cheap skilled labour was imposted hom Hong Kong, as was 
ordinaq labour from the 1920s to 1950. Erorn 1950 remitment of labourers was 
undertaken from the Gilbert and Ellice Islands colony of the United Kingdom. 

79. For reasons of control and ease of production, labour would not normally 
be remited frorn the isfand where minhg wu being undertaken (Viviani, 
Nmrru, p.36). This allowed comparative freedom to ship out the recalcitrant, 
unnily, rebellious or unproductive worker who was sirnply under contract. 
Despite this policy the British Phosphate Cornmissioners and Australian 
Administration in Nauru had renin-ing difficulties with Chinese labour. The 
introduction of Gilbert and Ellice Islanders after the War had "a salutary effect 
on the prductivity and behaviour of the remaining Chinese" (WiIIiams & 
Macdonald, The Phosphrueers, p.405). The British Phosphate Commissioners did 
not have the same e u e  of dealing with the Nauniam. While a few were 
employed, there was some reluctance to employ them. The Naunians naturally 
wanted to progress in the industry thrmgh to management level, but when 
employed were always placed in the area of skilled or semi-skilled workers 
(Viviani, N m ,  p.90). This may be compared with the present situation where 
the senior management positions of Generd Manager and Assistant General 
Manager are held by Nauruans, and a number of managerial positions are also 
filled by Nauruans. 

80. Dunng the early 1950s, the British Phosphate Commissioners were under 
pressure to produce more revenue to the United Kingdom for development in 
the Gilbert and Ellice Islanda. At the same tirne, increased royalties were being 
sought in Nauru and the Tmsteeship Council was pressing the Australian 
administration on resettlement. Questions were being saised whether 
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resettlement ohouid be a charge against the cost of production, yet another 
attack on Naunian assets {Macdonald, In PUIFlLII of the S d  T m t ,  p.45). 

81. In this elimate, the Prfme Minister of New Zealand, Mr Keith Holyuake, 
had stated in 1963 to Mr Paul Hasluck, the Minister for Exterd AEfairs of 
Australia, that "the main object of the whole exercise is to secure the supply of 
cheap phosphate to Australia and New Zealand" (Ministerial Talks, 12 June 
1963, Records of the New ZeaIand h.iinistry of Agriculture and Fisheries, 
National Archives, Wellington, 1%4/914 cited in Macdonald, In Rm-uit of the 
Sacred Trust, p.45). The original philosophy conceived by Mr Hughes, legîslateé 
for by Australia in the Nauru Island Agreement Act 1919 (Ob) and applied by 
the Australian administration, was maintained throughout. In accordance with 
its charter, the British Phosphate Cornmissioners strenuously sought 10 keep 
wsts dom.  It organised a reIatively cheap labour policy, fought hard against the 
demands of the Australian waterfront unions for white crews (William & 
Macdonald, The Phosphateers, pp.369-72), exerçised concern over increasing 
cos& of administration in Naum and taxes in Ocean lsland [Banaba), and sought 
to ensure that the Trusteeship Cound (iike its predecessor, the Permanent 
Mandates Commission) should not have toci much inforrnatioa and, In 
particular, its detailed idand accounts, disclosed to it. The pattern of the British 
Phosphate Commissioners was O€ a tight mercantilisi group pursuing their 
chartered aim to provide the cheapest possible phosphate to Australia and New 
Zealand. They provided no golden egg to Naum or to the Nauman çomrnunity. 
It was a governmentai organisation set up to subsidise the farmers of Australia 
and New Zealand and thus ta assist theu production and growrti, at the expense 
of the Nauruan Communiry. 

82. Australia mentions (Preliminary Objectium, para. 142) that un occasion 
resources were directed by the British Phosphate Cornmissioners to assist in 
Naunian housing projects or other public projects when the administration could 
not respond to the need. This was so, but the British Phosphate Commissioiiers 
did not do this gratuitously. Each project was costed and paid for out of the 
proceeds of mining (cg .  post-war housing: Viviani, Nauru, p.90). In other words, 
Nauman assets paid for everything. Australia made sure, fulfilling Mr Hughes' 
prophecy, that Nauru did not cast the Australian ta-payer a cent. The benefits 
mer-dl were to be Australian, not Nauruan. 
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Section S. The EEonornic Situation at Independence 

83. Australia (Preliminmy Objectionr, paras. 146-51) states that Nauru was in 
1968 potentially a very rich State because it now had mntrciI of its phosphate. 
This has no relevanae to the issues involved in the present claim. Nevertheless 
some matiers need to be kept in mind in respect of the situation faced by Nauru. 

(9 The isIand is very small, and when mined out, four-fifths will be 
uninhabitable udess substantial restoration is &ed out (Nauru 
Memonal, vol. 2, photograph 1). 

(ii) Supplies of phosphate rock represent a wasting asset. To taik of a 
per capita income in a partinilar yeax or a chosen set of years is a 
rni~leading statlstic. With the end of primary mining in a few 
years, theprcapita income figure will be measurably reduced. 

(iii) Nauru, through its Nauru Phosphate Royaities Trust, has a 
substantial investrnent programme, and given the vagaries of the 
world's investment markets it has performed creditably. It hardly 
merits the gratuitous remarks of Australia that Nauru "should be a 
community of essentially retired persons - with no necessity to 
work - living on the substantial income from the phosphate 
resources" (Preliminay Objections, para 151). Nauru is 
demographicatly a young and expanding communiiy (Nauni 
Mernorial, para. 222) with its hopes firmiy set on the future and 
with the desire to play a progressive role in the Pacific. 

(iv) The argument presented in Annex 26 of the Preliminary 
Objections is hardly germane to the subject. The Naunian claim 
concem breach of obligations under the Tmst. There is no 
Nauruan daim "that it was left with inadequaie resources at the 
time of independence" (Preliminruy Objections, para. 151). That is 
a complete irrelevance. 
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Wtion 6. Conclusion 

84. Australia in Chapter 2 of its Preiiminq Objections (para. 142) has itself 
dernonstrated the close entanglement of the Australian administration with the 
British Phosphate Commissioners. The British Phosphate Commissioners were 
never a çompletely separate entig. They were part and parcel of the scheme of 
things. 

85. On the subject of the economy of Nauru the hel imhaq Objections (and 
especiaily iits Annex 26) de& inappropnately and gratuitomly with matters 
which are of no relevance tb this case. Whatever the reaons Ausidia may have 
for placing this material before the Court, it does nothing to support the 
Austrslian case, The same can be said afortion' of volume 3 of the Preliminmy 
Objections, which simply consists of one article produced in full ftom a popular 
magazine, apparently mitten by a jtiurnatist in relation tû whom there Is no 
evidence of any panicular expertise concerning the Island. There i s  no 
evidentid materid produced by Australia which in any way demonstrates that 
Nauru h a  acted inconsistently or exhibited a lack of good faith. The legal 
grounds for rejecting those assertions are dealt with in further detail below (see 
below, paras. 392-4291, 
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PART m 
ISSUES OF JURISDICTION STRICTO SENSU 

THE ALLEGED AGREEMENT TO SEITLE: DISPUTES BY DIRECT 
NEGûTIATION 

SeEtion 1. 'Elie Australian Argument 

86. In its Preliminaty Objections, paras. 276-91, Australia presents a 
jurisdictional objection on the basis of the reservation to Australia's acceptance 
of the Court's jurisdiction which excludes: 

"any dispute in regard to which the parties thereto have a g r e d  or s h d  agree to have 
recoure to some other metbod of peacelul settlement". 

87. The legal significance of this formulation will be examined below in 
Chapter 2, and the conclusion offered there is that the reservation does not 
extend tri. direct negotiation. However, on the hypothesis that the reservation 
could sa extend, the question to be addressed in the present chapter is  whether, 
on the facts, there was an agreement to settle the Naunian d a i m  by direct 
negotiatiom as contended by the Respondent State (PrelimUimy Objectiom, 
paras: 278-83). 

Section 1. Confusions in the Australian Position 

88. Rie Australian pasition contains significant elements of confusion, and 
these result in a series of essentially conflicting propositions, which can be 
surnrnarised as follows: 
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(a) Nauru ageed to settle its claim by direct nego~iation during the 
continuance of the Tmsteeship (Preliminary Objectionr, paras. 278- 
831. 

(b) There was a "cornprehensive settlement" beolleen Nauru and the 
Respondent State signed on 14 November 1967 (ibid., paras. 10, 15, 
28&3). 

(c) There was an absence of agreement on tbe rehabilitation of worked 
out phosphate lands in the period 1964-1957 but there was an express 
waiver by the Head Chief, Mr Hammer DeRoburt, on 6 December 
1967 (ibid., paras. 125,251-54,268,273-4). 

(d) Irrespective of the factuaI assertions involved in the above 
propositians, there was a settlemerit of the issue of rehabilitation by 
the organs of the United Nations (ibid., paras. 267-71,284-91). 

89. These very marked elements of confusion provide strong indications that 
the assertion that there was "an agreement to the settlement of disputes by direct 
negotiation" is not supported by reliable evidence. The four propositions relate 
113 questions of fact but the Australian Governent has made no attempt to 
reconcile fhese inconsistent factuai assertions. Thus it is impossible to reconcile 
the existence of "a cornprehensive settlement" (the Canberra Agreement of 1957) 
with "an agreement ta the setuernent of disputes by direct negotiation" 
(Freliminmy Objections, para. 283). Likewise it is impossible to reconcile the 
idea of a "comprehensive settlement" in the Canberra Agreement with the 
proposition that there was a waiver of the clairn by the Head Chief in December 
1967. It is also difficult to reconcile the assertion that there was an agreement 
(of some kind) wiih the proposition that the Tmsteeship Couno1 and General 
Assembly hnd "final autharity to resolve any disputes semafning unsettled" 
(Preliminary Objections, para. 286). 

Section 3. There is no Evidence of an Agreement to Negotiate as an Exclusive 
M e a d  of Dispute Settiement 

90. The Goverment of Nauru contends that there is no evidence of any 
agreement to resort to negotiation as an exdusive method of dispute settlement, 
and that no such agreement was ever made. The Australiari Goverment has 
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produced no partimlars of such agreement. No clues are provideci as to its form 
or even the date on which it was made. 

91. The agreement alieged does not fom part of the Canberra Agreement of 
1967, and this is accepted by the Australian Government (Preliminary Objections, 
para. 280). If it is suggested that sucb an agreement were concluded as an 
ancillary aspect of the negotiations of 1967 no documents to prove this are 
introduced. 

92. The principal argument presented by Australia is to the effect that the 
Canberra Agreement of 1967 constituted "a comprehensive settlement of all 
claims by Nauni in relation to the phosphate industry" (PrelimVtaty Objections, 
para. 282). This assertion contradias the argument (ibid., para. 283) that there 
was an agreement to settle disputes by negotiation. Nor did the 1964 Agreement 
explicitly or by necessary implication state that it constituted "a comprehensive 
settlement of ail claims" by Nauru in relation to phosphate industry, including 
that of rehabilitation. In view of the nature and prominence of the rehabilitation 
clairn for Naum, such a stipulation was not ody imperative but would normally 
have been expected; its absence only means that there was no agreement of any 
sort and that the 1967 Agreement întended to deal with matters it expressly dealt 
with, namely transfer of ownership of the phosphate industry and arrangements 
for its operations. 

93, The evidence of the dealings between the Nauru Local Government 
Council and the Administering Authority in the period immediately priot to 
independence reveals that the issue of rehabilitation remained untesolved and 
was left on one side: see the Naum Memonal, paras. 585602. 

94. Similarly, in the various contacts, whettier formal or informal, between 
the two sides since independence there is no single reference to an agreed 
procedure, and no proposah for direct negotiation have been made by the 
Australian Government at any time. Australia has in fact alwap refused to 
negotiate. 

95. The relevant United Nations records in the period preceding 
independence contain no reference to an agreement to negotiate. 
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Seciion 4. The Retevance of United Nations Resolutions 

96. In its PreIimVuvy Objechm (paras. 284-91) Australia alleges that, at the 
termination of the Trusteeship, Nauni agreed to settlement "of di issues between 
it and the Administering Authority, by resolution of the Tnisteeship Coiincil and 
Generai Assemblr. It is diffïnilt to see how this can relate to the Australian 
reservation whjch is based upon the consent of the Parties "to same other 
method of peaçefuî settlement". 

97. The authority of the hsreeship Cound and the Genesal Assembly in 
relation to the settlement of legal disputes will be b e e d  in Part IV, Cbapter 
3 of this Wnrten Statemeril. Far present purpases it f sdc ient  to indicate that 
there is no reason to suppose tbat the authority of the General kssernbly ta 
terminate the Trusteeship derived, or could derive, £rom the consent of the 
Parties. 

98. In any event neither Nauru nor Australia at any time called upon the 
General Assembly to resolve the rehabilitation dispute, 

99. The fact that the Trusteeship Council encouraged negatiatians between 
Nauruan representatives and the Administering Authority (d Preliminmy 
Objections, paras. 278-9) does not take matters much Eurther. These 
deveiopments do not provide any indication that disputes which rnight remain 
unresolved at the time of independence could ody be resolved by negotiation, 
much less do they establish the existence of an agreement between the Parties io 
settIe disputes exclusively by negotiation. 

Section 5. The Actions and Statemenis OP the ~ a u r b a n  Representatives before 
Independence 

100. In the context of the argument based upon the alleged agreement to 
negotiate, Australia rnakes the following statement: 

The Repubiic of Nauru bases its case on M i  entitled to invokei the actions and 
slatements of the representatives of the Nauruan people, before independence. 
Clearly, they musi alsn h bound by their actions and statemcnts a i  that lime." 

( h i i m i n u y  Objections, para. 290.) 
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101. In response to thk Austrdian contention it is necessary to provide certain 
elements of clarification. It is not unusual for international tnbunals to accept 
the relevance and validity of pre-independence transactions when the nature of 
the issues and the history of the dispute rnilitate in favour of such acceptance. 
This is particularly appropriate wben both Parties recognise the relevance and 
validity of the pre-independenm transactions : see, for example, the Sudgrnent in 
the Temple Case (Merlrs), 1,CJ. Reports 1962, p.16. 

102. In the present proceedings both Parties remgnise the continuity and 
sequence of the relations between the Nauruan representatives, on the one side, 
and the Adrninistering Authority on the other, in the years leading up to 
independence in 1967. In the passage set forth above (para. tOO) the Austrdian 
Governrnent unequivocally recognises this continuity. 

103. In panicular, the very nature of the prelirninary objections, and the 
arguments based on an alleged pre-independence settlement or an alleged 
agreement to negotiate, could only have any vatidity on the supposition that the 
constitutive facts of the legal dispute prior to independence have been duly 
recognised in principle by the Respondent State as a legal dispute persisting at 
the rime of independence, in subsequent diplornatic exchmges, and in the course 
of these written pleadings. Except on this premiss, the plea to the jurisdiction 
which is the subject of this chapter would not have been presented to the Court. 

Section 6. Conclusion 

104. On the evidence there was no agreement to negotiate as an exclusive 
methcd of the settlement of disputes. In particular, the conduct of the 
Australian Govemment contradicts this position. Australia has always rejected 
Nauruan initiatives leading toward negotiations. Nauru has always been willing 
to settle outstanding issues by negotiation. 

105. In any event the alleged agreement couId not refer to the clairn 
concerning the overseas assetç of the British Phosphate Commissioners 
(Memonai, paras. 469-84): see below, Part V. 

106. The questions of an alleged express waiver and an alleged prior 
settlement of the dispute raised in the PrelimUiwy Objectiom will be addressed in 
Part IV, Chapters 2 & 3 of this Wriiten Statement. 





PART III 

CHkPTER 2 

THE PHRASE "SOME OTHER METHOD OF PEACEFUL SE'ITLEMENT 

Section 1. The Ordinary Meaning or the Reservaüon 

107. The reserration invoked by tbe Respondent State excludes "any dispute in 
regard to which the parties thereto have agreed or shall agree to have remune 
to sorne other method of peaceful settlement". En the view of the Gcsvernment of 
Nauru the ordinary meaning of thk phrase would involve methods of the sarne 
type as recourse to judicial settlement, that is to say, other forma1 thud party 
setdement procedures leading to a legally binding decision. Sucb "other methods 
of peacehi settlement" would include arbitratïan and certain f o m  of 
conciliation, which involve established procedures which are capable of finally 
resolving the dispute. 

108. The t e r m  "recourse" and "peaceful settlement" connote established legal 
procedures which lead to a definitive resolution of the dispute. This is reinforced 
by the word "other'* in the phrase "some other method of peaceful settlement". 
This sets up an "other method" as an alternative ta recourse to the Court, which 
indicateç that the "other" method would have the same consequtnces, and be of 
broadly the same kind, as recourse t4 the Court, Le., that it would involve some 
satisfactory and conclusive procedure for bringing the dispute to an end. 

109. It EolIows that diplornatic negotiation and procedures of non-binding 
conciliation or mediation do not fdl within the relevant class. 

Section 2, In any Case the Reservatioa can only have a Contingene Operation 

110. In the alternative the Goverment of Nauru submits that, even if the 
reservation includes resort to negotiation, it cm only operate contingently and 
thus can have effect to prevent the exercise of juiisdiction only if arbitration has 
been tried in good faith but without success or if the Applicant State, against 
whom the seservation is invoked, has consistently refused to negofiate. 
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111. On this view of the reservation the Australian Government, havîng 
tonsistently refused to negotiate, cannot tely upon it to exclude the jurisdiction 
of the Court. The evidence of the Australian attitude in this respect is reviewed 
in Part IV, çhapter 1. 

Section 3. The Temporal Application of the Redienation 

112. In the further alternative, and on the hypothesis that the reservation 
includes resart to arbitration, the formulation cannot apply to the transactions 
between the Naunian representatives and the Administering Authority pnor to 
independence. The retrospecîive application of the reservation cannot ÎnvoIve 
reference to n period in which Nauru could not have beea a party to the system 
of çompulsory jurisdiction. 

113. This view of the matter is based exclusively on the logic of jurkdictional 
instruments and the system of the Optional Clause. This position is entirely 
compatible with the argument (see Chapter 1 above, paras. 100-103) that the 
constitutive facts of the legal dispute prior to independence have been 
recognised by the Respondeat State as a legal dispute persisring at the time of 
independence. 

Section 4. The Reservation in relation to Artide 79, paragraph 7 of the Rules or 
Court 

114. In the subrnission of the Government of Nauru the appIication of the 
Australian reservation is intimately related to the evidence as to the overall 
development of the dispute. Consequently, the objection based upon this 
reservation does not possess, in the circumstances of the case, an exclusively 
preliminary character : see the Judgment in the C a e  Conceming Militruy and 
P m i l i t a t y  Activitis in and againsr Nicaragua, l.ÇJ. Reports 7984, pp.425-6, 
para. 76; LCJ. Reports 1986, pp.29-38, paras. 37-56. 

Section 5. There was no Agreement in Fact 

115. By way of a postscript to the present Chapter the Government of Nauru 
wishes to reaffirm its position that no agreement to settle the dispute c o n c e r ~ n g  
rehabijitation was infact made. Apart £rom the other evidence available, it is to 
be presumed that a State in the position of Nauru would be unlikely to make an 
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agmement to settle the rehabilitation dispute exclusively by negotiation. This 
would have amounted to allowing the Respondent State to determine the 
outcorne by the expedient of refusing to negotiate. 





PART IV 

AUSTRALIAN ARGUMENTS BELATING ADMISSIBILïIT 





PART TV 

AUSTRALIAN ARGUMENTS RELATtNG TO ADMISSIBILITY 

DELAY OR PRESCRImON 

Section 1. Analysis olthe kgal Elements 

116. The Australian Government presents an argument based upon extinctive 
prescription, in the following terms: 

"..Australia would nevertheles submit that the Courr should decline to hear the 
daims on thc ground that the passage oE time makes it inappropriate for the 
Court to hear tbem, and bat it should in the exercke of its disaetion determiDe 
that more than a reasonable amouni of time has elapsed in which to bring the 
claims". 

( h l i m i n w y  Objections, para. 381.) 

This objection appears to be presented as a ground of inadmissibility, 

117. The objection is expressly based upon a rule of extinctive prescription in 
general international law (Preliminruy Objections, paras. 382-6). The existence of 
such a rule is perhaps rather more problematical than appears from the account 
in the Preliminruy Objections. Thus Charles Rousseau pprvides a substantial list 
of teferences in a passage entitled "Doctrine hostile l'admission de la 
prescription extinctive": Droit intemaionai public, Tome V, Paris, 1983, pp.179- 
80, para. 174 (citing Anzilotti, among others), Another distinguished French 
lawyer, Roger Pinto, has also adopted a very cautious attitude toward extinctive 
prescription: Recueil des Cours, Hague Academy, vol. 87 (1955,1), pp.440-8. 

118. However, the Goverment of Nauru does not wish ro enter upon a 
doctrinal diapute. There is general agreement that in certain conditions delay on 
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the pari of a claimant State may render a claim inadmissible. There is more 
diEficulty in detedning what theçe conditions are. Both the jurisprudence and 
the legd literanire draw certain distinctions the mast common and incisive of 
which are as foiiows: 

119. The Preliminary Objectiom (paras. 382-3) conveys the impression that the 
lapse of timeper se may bar a daim. This is not a correct view of the law, and it 
is not a position supported by legal authority. The standard authorities require 
one or more superadded conditions for a clairn ta be barred, usualiy In the form 
of some element of culpability on ththe part of the claimant or unfairness to the 
respondent. 

120. Thus Oppenheim states the position as follows: 

The principle of eminctive prescription, [bat is, the bar of daims by lapse of t h e ,  
is recc-gkd by International Law. l t  has k e n  appEed by arbi~stion tribunais in 
a numbr of cases. However, it k desirable tbat the appiiution of the principle 
should remah flexible and that no attempt sbould be made to establisb rixed time 
limits. Delay in fhe prosecution of a claim oow aotified to the defendant State is 
not sa likely to p r m  fatal io ihe success of the claim as delay in iis original 
notification, as one of the main justificatious of the p&ciple is to avoid the 
embarrasment OF the defeudant hy reason of hi inabiüty io ohtain evidence in 
regard to a ciaim of which b otùy Srbernes aware whea it is aiready stale; and a 
protest at the time of the mumence of the delinquency bas b e n  beld to prevenr 
time from ru& d s t  the daim For irs redress." 

( I n t m i a h n d  Lmu, vol. 1, 8th e h .  by Hersch Lauterpacht, Landoq 1955, p p s -  
50; quoted in Whitemau (ed.), Digw oj I n t e m a t i d  Law, Washington, 1963, 
vol. 2, p.1062) 

121. The tendency of the jurisprudence is not to adopt the view thaz lapse of 
time as such bars a clairn. The Australian Governent has quoted Erom the 
decision in the Stevenson Case (Prtliminary Objections, para. 3831, and it may 
assist the Court if the passage quoted is accompanied by the passage by which it 
is folIowed. The passage quoted in the Preliminary Objections is as follow~: 

"When a daim i s  internationdy preseoted for the fmt time after a long lapse of 
cime, there arise botb a preaumption and a fa&. The presumption, morc or l e s  
strong according ro the attending Urcumstancea, is that there is some la& of 
honesty in the; c l a h ,  either that there was aever a basis for it or tbat it bas been 
paid. The fact is that by the delay in msking the claim the. opping party - in 
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this m e  the Gwernment - is prevented from amumuiating the evidence w its 
part which would oppose the daim, and w ihif fad a r k  another presumption 
that it muid have h m  adduced. In such a case the delay of the &ant, if it did 
noî establiskt the presumption just referred 10, would work injustiu: and inequity 
in its relation to tbe respondeni Governeni." 

122. The passage which immediakly follows it, but which is not quoted in the 
Ptdiminary Objections, is as follaws: 

This case presentr neitkter of these feahires. Wben k s t  producd befoca the 
Mixed Commissicm of 1869, the claim for 513Jï7.60 for injuries to the Rio de 
Oro estate was alleged to lx of &te February 1859, was also the daim for 
$77,645 on acuiunt of the La &mna, Mapirifo, and Sm Jgime estate. The claim 
of the Bumal estate for S43,660.8[) was laid as happening in 1863 and the claim 
of tbe San Ja&o estate for $1,260 was Iaid h lW, Mar& 6. S o  tbat the earijest 
çlaim was about ten pars 014 the nexi in order only six pars, while the 1st  c l a h  
was so late as to have been in fact siibsequent to the convention establishi% that 
Commission. Hete was placed before the Goverment a carefd kt, in number 
and charaaer, of the lusses suffered, and the diRerat estates w which each 
separate claim rested, witb tbe dates on wbch th. dinereat daims &rose. This 
gave the respondeut Government an opportuniiy to acquaint itself with the facts 
and to &tain cnuaterprmfs if round adable or important. S k c e  the withdrawai 
of this daim from the M d  Commission of 1864 there cui no jwt allegalion 
of lacbes properly chargeable to eithcr ththé ciaimant or the claimant Gwemment. 
The delay has been either in the ioaWty or the unwdhgaess of Venezuela to 
respond to tbi daim. The m i o n  of this unW;Xnpess m d  the reasons why ir 
was placed on the kt of "unrecognized' daims are progerly matters for proof and 
consideration before this Commission, but it would lx evident injustice to refuse 
the daimant a hearing when the delay was apparently w i o n e d  by the 
respodent Govenuneut." 

(Reports of International Arbitral Awards, vol. IX, pp.386-7.) 

123. The Australian Government asserts that "analogies can be drawn from 
domestic law in order to assist the Coun to detemine an appropriate limitation 
period": Pseliminary Objectioru, para. 386. It may be doubted whether such 
analogies cm have any significance in the relations of States: see, for exarnple, 
Pinto, Recueil des Cours, vol. 87 (1955, I), p.447, para. 57. The vicissitudes of 
international relations do not jusiify recourse to rigorous time limits, especially 
in the relations between small States and more powerful States. Unless the deiay 
is  unreasonabie, claims will be accepred after long periads, as in the Stevenson 
Case, which related to claims originating between 44 and 34 years earlier. 
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126. In his major treatise, Charles ~msseau' presents the foIlowing 
observations by way of conclusion: 

'ii wuvient pour îink de pr&nter deux obserdons. 

1) Lorsque la premiptiw est rejetée, c'est non parparce qu'elle n'existe pas eo huit 
international, mais parce que les raisons de l'appliquer manquent ea l'es pefe.... 

2) L e s  dCesions arbitrales écartent g6néralement la presaiption dans les cas oti 
le retard -me nan la présentation de la rkhnatian, mais son 
renouveliement ... 

Les décisions estiment que la réclamation n'est par p d t e  cwipte tenu du fait 
qu'elle a dejA &ré, présent& une premikre fois et que la raison de son non- 
renouvellement ne doit pas nk&ement être cherchte dam la nk&enw de 
1'Etat rkclamant: 

(Droit iniemational public, Tome V, P&, 1983, pp.181-2.) 

125. lt is generdly accepted that delay may in the cirmmstances of the 
partinilar case constitute an implied waiver of the claim. This involves no more 
than the application of the principles of consent and renunciation to the law of 
international claims. Tliere must be adequate proof of the intention to waive the 
claim, and Iapse of time will not normally constinite such proof. 

C. THERE IS A P R B S U M ~ O N  AGAINSI. E ~ N ~ O N  OP A CIALM BY LAPSE OP T[WE 
SUES~UW TU N m i ~ r a n o ~  OF THe &M TO THE RESPONDEN~ STAE 

126. The authorities reved that the principal element in the concept of "undue 
delay" or "presniption" is delay in the original notification of the clairn to the 
Respondent State. Once a daim has been notified or presented to the 
authorities of another State tbere is a strong presumption against the existence of 
undwe delay: see the Daylighf Cme, (1427) Reports of International Arbitral 
Awards, vol. IV, p.164 at p.169; Tugli~femi Case, ibid., p.592 at p.593. 

127. This position has very strong support in the legai literatore, Thus 
Witenberg and Desrioux expressed the position: 
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"EnFin, si 1~ retard se produit aprks que I'Etat demandeur a p r k a t d  
diplomatiquement la r6damatinn I'Etat &fendeur, la presa-iption est alors 
cat&~riquement repoussk." 

(L'Org~iPation Judiciah: h Lad&n? a Ln Sentence IrzImdmnles, Paris, 
197, p.142, para. 36.) 

128. The eighth edit ion of Oppenheim by Sir Hersch Lauterpacht makes the 
same point in a diEerent way: 

"Delay in the prosecution of a daim once n& to the defendant State is not so 
ükely to prwe fatal to the success of the daim as dehy in i ts m g b d  notifiçation, 
as one of the main justifications of the principle is to avoid the embarrassrnent of 
the defendant by reason of his inabiity to obtain eviderice in regard to a claim of 
which he ody becornes aware &en it is aire* staie; and a protesi ai the time of 
the occurrence of the dehqueucy has been hetd to prtvent time from r u d q  
against the daim for its redrw." 

(Oppenheim, I n t m m ' ~  Lnw, 8th e h .  by S u  Hersch Lauterpacht, London, 
1955, pp.349-W.) 

129. The same opinion may k found in the major treatise of Charles 
Rousseau: 

"Les d6ckions estiment que la reclamation n'est pas prescrite compte ienu du fait 
qu'elle a dkjh ktk pprésentée m e  premikre fois et que la c&n de son mon- 
renouveiiement ne doit pas necessairement être cherchée dans la oéglgence de 
I'Etat rkclammt." 

(Droit iniern~~onaigub~lc, Tome V, Paris, 1983, p.182.) 

130. Other relevant citations include the follawing: Borchard, The Diplornatic 
Protection of Cirirem Abroad, New York, 1925, p.831; Ralslon, The Luw and 
Pmcedure of Infernarional Tribwtals, rev. edn., Stanford, 1926, pp.379-82, paras. 
688-94; Cheng, General Principles of C m ,  London, 1953, pp.384-6; Whiteman 
(ed.), Digest oJ Intemafional Law, Washington, 1963, vol. 2, p.1062 (quoting 
Oppenheim, above, para. 128). 
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131. This principle, which emerges clearly €rom the decisions of arbitral 
tribunals, is related to the principle (Principle C above) but is treated in the legal 
sources to some extent as a distinct prinçiple of procedurd equity. Apart from 
the element of notification (examined above), the most signincant question of 
procedural faimess concerns the availability of evidence zo allow a Respondent 
State adequate means of defence. This element wns referred ta by Umpire 
Blumley in the Stwemon Cuse, Reports of International Arbitral Awards, vol. 
IX, p.385, and also in the Award in the Ambdkbs Cme, Commission of 
Arbitralion, 1956, p.13. 

132. However, when circumstmces indicate thaf no procedural disadvantage 
existed in fact, then there can be no legal basis for b ~ n n g  the claim. There is 
considerable outhority for the proposition that the notification of a claim per se 
exdudes the principle of extinctive prescription: see the Tagliufem C m ,  
Repens of International Arbitral Awards, vol. IV, p.592 at p.593; and the 
Giacopini Cae, ibid., p.594 at p.595. 

133. In like mamer  a claim cannot be barred if the Respondent State had a 
contemporav record of the facts, or may reasonably be expected to possess 
records relevant to the claim: see Ralston, Tke L m  and Pmedwe  of 
International T r i b d ,  rev. edn., Stanford, 1926. pp.38@1, para. 691; King, 
(1934) 15 BritiFh Year Book of International Lm. p.90. Nor will prescription 
apply if the relevant facts are admitted or are otherwise indisputable: see the 
WUim Case, Reports of International Arbitral Awards, vol. IV, p.4181 at 
pp.4 197-8. 

134. The dilatoriness or prevarication of the Respondent State is a factor 
excluding the extinction of a daim on the grounds of prescription. This is a 
logical corollary of the principle based upon the procedurd disadvantage to the 
Respondent State (above). Thus Borchard observes: 
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"[Wlhere ... the dilatoriness of the defendant goverurnent is responsible for the 
delay in prosecution or payment, the daim having been scasonably brought to its 
attention, the daim is not cansidered as barred by prescription.' 

(nie Diplomatie Pmiection of Citizem A b d ,  New York, 1925, p.831-(references 
omitted).) 

The same point of principle appears in other authorities: see Ralston, The Law 
and Procedure of Intemational Tribwrals, rev. e h ,  Stanford, 1926, pp. 381-2, 
paras. 693-4; Cheng, General hhcipler of Law, London, 1953, p.384. 

Section 2. There has been no Implied Waiver of the Claim 

135. On the evidence there has been no implied waiver of the claim on the 
part of the Republic of Nauru. Moreover, the Respondent State does not rely on 
any waiver or abandonment of the claim since independence. According to the 
evidence the clairn was notified to the Austraiian Government prior to 
independence and communicated to that Government at the highest level on 
vanous occasions subsequent to independence. This evidence is reviewed below. 

Section 3. There has been no Delay in Notification of the Claim concerning 
Rehabilitation 

136. The Australian Govenunent has argued that the claim by Nauru has not 
been made within a reasonable time (Preliminary Objections, paras. 381, 398). 
The argument focuses upon the means by which a claim is pursued or enforced, 
whereas the principle of prescription relates to the notification of claims. The 
persistent refusai of the Australian Government to enter upon negotiations has 
created a situation in which it was reasonable that Nauru should have recourse 
to a lawful and normal alternative means of settlement. 

137. The claim of the Nauruan community to rehabilitation of the worked out 
phosphate lands has been a major feature of the political and historical record 
since 1964, when the option of resettlement on another island was finally laid 
aside (Nauru Memonal, paras. 567-80). The negotiations between the Nauru 
Local Government Council and the Australian Govemment in the years 1965 to 
1967 related to three major questions: political independence, control of the 
phosphate industry, and responsibility for rehabilitation of the worked out 
phosphate lands. 
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138. The Nauruan delegation participating in the talks consistently 
distinguished betweea the obligation to rehabilitate the phosphate lands mined 
out before 1 July 1967 and the responsibility of the Republic to rehabilitate land 
mined out subsequentfy. This remained the position of the Nauruan 
representatives in the period immediately prior to independence on 31 January 
1968. It was, for example, reflected in an amendment to the Nauni Constitution 
made shortly after independence: see the Memord, paras. 615-8. 

139. At the UUrd Meeting of the Trusteeship Councii, Head Chief Mr. 
Harnmer DeRoburt referred to the as yet unresolved issue of rehabilitation in 
these words: 

"XI. On al1 those matten, NL agreement had been reached between the 
Administering Authority and the representatives of the Nauruan people. There 
was one subject, however, on which there was stiii a difference of opinion - 
responsibiity for the rehabitation of phosphate lands. The Nauruan people f d y  
accepted responsibity in resped of land mined subsequentiy to 1 July 1967, since 
under the new agreement they were receiving the net proceeds of the sale of 
phosphate. Prior to that date, however, they had not received the net proceeds 
and it was therefore their contention that the three Goveniments shouid bear 
responsibiity for the rehabitation of land mined prior to 1 Juiy 1%7. ntaf war 
not an issue relevant to the teminotion of the Tnuteeship Aptement, nor did the 
Nawuam wish to make it O matter for United Nations dhcursion. He mereiy 
wished to place on record that the Nwwan Govemment would continue to seek 
whd wac, in the opinion of fhe Nawuan people, a just seulement of their claUni." 

(Trusteeship Couocil @cial Records, Uth Special Session, 22 November 1967, 
p.3 (empbasis added).) 

140. This unequivocal statement to the effect that the rehabilitation issue had 
not been the subject of agreement was not contradicted by any delegation in the 
Trusteeship Council. 

141. A remarkable aspect of the Preliminary Objections is the attempt to 
establish that the Head Chief, Mr Harnmer DeRoburt, gave an express waiver of 
the ciaim relating to rehabilitation, and did so on 6 December 1967. This 
contention has no basis and the question of an alleged waiver is examined in 
Chapter 2 of this Part (see paras. 162-87 below). For present purposes it is to be 
noted that the Australian argument involves a recognition that the issue 
remained open after the Canberra talks of 1967. 
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142 That rehabilitation was a major issue wnnected with independence and 
that it remained unresolved at the t h e  of independence were both matters of 
public record in the official records of the Tmteeship Cbuncii, the Cornmittee 
of Twenty-Four, and the Fourth Cornmittee of the General Assembly (Naum 
Mernorial, paras. 603- 14). 

143. The final round of talks between the Naunian representatives and "the 
Joint Delegation of Partner Governments" tmk place in Canberra between 12 
April and 14 June 1967. The agenda was the "future arrangements for the 
phosphate industry". During these talks the Nauruan Delegation expressly 
repudiated the idea that the Naunians had accepted responsibiiity for 
rehabiIitation (Nauru Mernorial, paras. 593-601). The Joint Delegation was left 
in no doubt about the prominence in the minds of the Nauruan representatives 
of the question of rehabilitation. 

144. Neither the Heads of Agreement resulting from the 1967 falks (Memonal, 
voI. 3, Annex 5, p.420) nor the text of the Nauru Island Phosphate lndustry 
Agreement of 14 November 1967 (ibid., Annex 6) contained any reference to the 
issue of rehabilitation. 

145. In the view of the Nauruan Delegation taking part in the Canberra talks 
in Apiil-June 1967 the question of rehabilitation remained unresolved. This is 
clear from the position of the Head Chief expressed in the Trusteeship Council 
on 22 November 1967 (see above, para. 139). 

146. Consistently with this position, at the tirne of independence the Head 
Chief stated that: 

We hold it a g h t  Britain, Auslrdia and New Zealand to recognise that it B tbeii 
respoasibility to rehabilitate one third of the &land." 

(See Nauru Mernorial, paras. 6s-17.) 
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147. After independence the issue of rehabüitation remained very much in 
view. Late in 1958 the President of Plauru, Mr Hammer DeRoburt, addressed a 
request for the holding of talks on the ways and m e m  of conçtructing a new 
airstrip "as a rehabilitation project" to the Australiae Minister of Extemal AEfairs 
(Le tter dated 5 December 1968; Nauru Mernorial, vol. 4, Annex 76). 

148. The Australian respome, in a Ietter dated 4 Febniary 1969, showed a 
keen sensitivity io the issue of rehabilitation and dedt with it in a formal contexr: 

"1 bave ~orrsuiied the New Zealand and Bntish Gwernments on your proposai. 
You will r d  that the Fartner Gwernments, in the talks preceding the 
termination of the T r u s t d p  Agreement. did not ampt responsibity For the 
rehaùiitariw of mined-out pimphate lands. The Partner Governments remah 
uinvinced that the terms of the settlement with Your Exceilency's Gmrnment 
were sufticiently generous to enable it to rneet its needs for rebabiiitatiori and 
developmeot. In the circumstrurces, thesefore, you di derstand bat the 
Partner Governments are aot able to w e e  iio your pro@." 

(Mernoiiol, vol. 4, Annex 77.) 

149. It was not onlg the Australian side which understood the continuity with 
the pre-independence developments as the statement of the Head Chief, 
Mr Hammer DeRoburt, appended to the Memoï+al, shows (Memonal, Appendix 
1, paras. 27-31). This statement also recalts that the issue of rehabilitation was 
raised at the highest level in 1973 and 1974. In the words of the then President 
of Nauru: 

"On a Stara Vkit to Canberra in lm, 1 raiEcd with the then Prime Minister, the 
Honourable E.G. Whitlam, the question OF rebabilitation as a matter of concem. 
Apain, when Seoator Willesee, the Acting Minister of Foreign Affairs in the 
Whiflam Gwernment in Australia. visited N a m  in 1974, 1 raiseci the matter with 
him but to no avd .  A subsequeot approacb to the Australian Prime Minister, the 
Honourable RJ.L. Hawke, in 1983 mer with a s i m i i  tespanse. At that point, my 
Govement ,  weU understandiag that primary mining of phosphate was within a 
few years of uimpletioq decided that an independent study of the rehabüitation 
problem should be set-up, and so thc Commkion of Inquiry was later launched." 

(ibid., para. M.) 
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150. The Australian response to the Resident's initiative of 1983 (Mernorial, 
vol. 4, A m e x  78) m k  the fomi of a letter h m  the Prime Minister, Mr Hawke, 
dated 14 Match 1984. This letter contains the siatemeat: 

"After careful marideration of your q u e s f  in uwsul ta~on  with my MinSm 
wncemed, I wish to infom you that A ~ a l i a  staads by rhe pitiw 1t tmk in 
1957 whea iqgether with New Zealaud and tbc United Klngdom it rejeded a 
simiar requast fw rehabilitatim &ce. The former partner govements 
a g r d  at that h u e  b a t  it was a requircmcnt of t e m i d o n  of the tntrteeship 
ageement that they were entireiy deartd of any anus or hanciai responsibility 
for the rehabilitaîion of Piauni.' 

15L This passage clearly assumes the existence of a legal issue which had 
subsisted after independence. A legai argument is proposed - the effect of the 
termination of the Trusteeship Agreement - but there is a clear recognition that 
a dispute exists. Such recognition can also be found in the Australian Note dated 
3 Februq 1988 (Mernorial, vol. 4, Annex 80, No. 20). 

152. The Preliminay Objections presents an argument to the effect that the 
"prewious claims by Nauru have not asserted a legal daim and, hence, do nui 
preclude an argument based on delay" (p. 158, heading to Section II). This 
argument involves a confession, in that its basis i~ that a claim was made but (it is 
asserted) they did not involve "any claim of legal right" (Pre l imhq  Objecrions, 
para. 393). In partlcular it is alleged: 

"Frorn 1968 untü 19a3 Nauru made no forniai statement or demand to Australia 
in relation to its present d a i m s .  No wniw of a legai entitlernent was made. In 
particular, no assertion based on breach of the Trusteeship Agreement was 
made.' 

(ibid., para. 389.) 

153. This argument is miscanceived. The fundamental question is whether 
reasonable notice w a  given of the existence of the claim concerned. This issue 
is one of procedural equity and it is substance rather than form which countç. 
The Australian response to the various initiatives on the part of Nauru has not 
involved any element of surprise. The Australian response has been to pIead 
that ihere had been a settlement in 1957. There could not have been any 
elernent of surprise. 
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154. Rie Naman initiatives were of a diplornatic charmer and included 
personal letters from the Sresident of Nauni to the Auçtralian Prime Minister. 
The purpose was to initiate negotiarions. It would not lx miormal in such a 
context to parade a legd argument, much less to set forth the causes of action. 
G ien  the history of Nauman-Australinn reIations, the reference to the question 
of rehab'üitation would be perfectly clear to all mncemed The Australian 
responses to Nauman requests did not take the fora of requests for further 
information, because none was needed. Nor do the Aiistïaüan documents 
cornplain of any break in ~lntinulty. Thougbout the p e r d  £rom independence 
until the present prmedings the Austrdian Goverment was weU aware of the 
Naunian position on rehabilitation. 

Section 4. Australin has not Suffered any Disadvantage 

155. The Respondent State claims that it faces prejudice in meeting the 
Nauruan claim, and, in particular, difficukies arising £rom "the dispersa1 or 10% 
of criticai evidence and the dificulty of assernbling relevant material that dates 
not just to 1968 but goes back to the start of at Ieast the Trusteeship period in 
1947" (Prelirnimq Objeçfions, para. 395). 

156. In the submission of the G o v e m e n t  of Nauru this assertion has no bais 
in fact. A significant proportion of the relevant documents are official records of 
the bague of Nations or organs of the United Nations. The recards of the 
Naunian-Australian talks of the period 1965 to 1967 were in Ausualian 
possession from the start. Other documents exisr in the Australian Archives. 

157, Indeed, in the çircumstances of this case it is Australia which has the 
advantage because, at the tirne of independence and at al1 rnatenal times, the 
Austrdian Govement  has had exclusive access to certain mateRa1 evidence 
and could choose to what exteni, if at dl, Nauru could have notice of this 
evidence. It is at present Nauru which has outstanding requests to Australia for 
assistance in these matters: see the Mernorial, paras. 642-8. 

Section 5, The Conduct of the Respondent State 

158. The passage of tirne since the first occasion on which Nauruan 
repreaentatives pressed the ciaim concerning tehabilitation is due to the refusal 
of Australia to respond in a consiructive way to the Nauman approaches. There 
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is strong evidence that Ausudia had taken a mistaken view of the legal position, 
especially in relation to the Nauru lsland Agreement af 1919 (see the Memwial, 
paras. 325-31). in particiilar, the attitude of the Australian Goverameut has 
always reflected the position adopted by the Solicitor-General in 1965 (ibid., 
paras. 329-3 1). 

159. Whatever the reasons for Australian complacency and intransigence in 
face of the Naunian claim, this complacency, and the resdtant delay in recourse 
to a settlement procedure, m o t  in fahess be allowed to prejudice the position 
of Naum. 

Section 6. The Relevance of Article 79, -ph 7 of the Rules of Court 

160. In the submission of the Governrnent of Nauru the Australian argument 
based on extinctive prescription is closely related 10 the evidence conceming the 
overall development of the dispute and the general conduct of the Respondent 
State h t h  before and after independence. Consequenfy, in accordance with 
Article 79, paragraph 7 of the Rules of Court, the objection based upon lapse of 
time does not possess, in the çirçurnstances of the case, an exclusively 
preliminary character: see the Judgments in the Case Concerning Military and 
Pammili lq Aaivities in and agaimt Nicaragw, I.CJ. Reports 1984, pp.425-6, 
para. 76; LCJ. Reports 1986, pp.29-38, paras. 37-56. 

&xtlon 7. Conclusion 

151. In conclusion the following elernents may be given emphasis: 

(a) There has been no failure to give notification of the substance of the 
Naunian daim. 

(b) The existence of "deiayi' of any kind relates to the persistent refusal of 
Australia to negotiate or to propose third party settlement. As Urnpire 
Plumley said in the Stevenson Case (above, para. 131): 

The delay ha b e n  either in the inability or the u n w d h p e s s  of 
Venemela to respond to this claim". 
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(c)  The Ausualian argument based on the alleged agreement to have 
remurse io negotiation is  incompatible with the allegation of 
unreasonable delay. 

( d )  Australia does not rely on any waiver or abandonment of the claim since 
independence. 

(e) There $as been no inequitable treatment of the Respondent State. To 
the contrary the Australian Governent bas had the advantage in respect 
of mntrol of and access to key sources of evidence. 

(f) The objection based upon "delay" does not apply to the c l a h  relating to 
the overseas assets of the British Phosphate Commissioners, and the 
Australian objection is not related to this claim. 



Section 1, The Aushdhm m e n t  

162. The Respondent State does not rely on any allegation of the waiver or 
abandonment of the daim since the independence of Nauru. Moreover, major 
aspects of the hliminary Objections involve the arguments, presented 
separately, that the Canberra Agreement of 14 November 1967 constituted a 
"comprehensive settlement" of all outstanding issues and, furthet, that there was 
a settlement of the issue of rehabilitation by the organs of the United Nations. 
Such arguments, together with the contention that Naum had agreed to settle its 
daim by separate negotiation, are incompatible with the assertion that the 
Naunian representatives had waived the claim concerning rehabilitation. 

163. Againsi this unpromising background, it is a matter of surprise to find that 
an argument based on the allegatbn of a waiver before independence appears in 
the PreIiminnry Objections. However, t he  argument is introduced in a low key 
and is presented within the penumbra of other arguments. 

164. The allegation of the waiver appears in two passages in the Preliminaiy 
Objections, at para. 125, and again at paras. 247-75. The evidence relied on 
consists exclusively of a passage in the address by the Head Çhief, Mr Hammer 
DeRoburt in the Fourth Cornmittee of the General Assembly on 6 December 
1967, and the construction which the Australian Gevernment seeks to place upon 
the words used. 

165, The context of the argument iç the recognition in the PrelimUtq 
Objections that a legal dispute concerning rehabilitation existed at the time of 
independence, the nature and modalities of which related in part to events prior 
to independence. The contingency of a waiver or renunciation of the claim is a 
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mdaiity of such a dispute, and the argument based on a waiver effective after 
the independence of Nauru mnstitutes recognition that, but for the alleged 
waiver, a legal dispute would subsist &er the independence of Nauru. 

Section 2. ïhem was no Waiver in Fnct 

166. The assertion that a waiver existed rests exclusively upon a single passage 
in the speech delîvered by the Head Chief of Nauru, Mr Hammer DeRoburt, in 
the Fourth Cornmittee on 6 December 1967. The passage if quoted in the 
~ I i r n h v y  Objectionr, para. 251 and the words alleged to constitute a waiver of 
the claim are as foliows: 

T h e  revenue which N a m  had rmived in the past ad would rceeive in the neiU 
tweoty-five years would, however, make ii possible to solve the problem". 

(For the entire passage in its wntext see N a m  Memord, paras. 509-12.) 

167. The Australian Governrnent ha failed to provide any paniculars of the 
waiver alleged, beyond an assertion hat the words used mnstitnte a waiver. The 
context - "the problem" referred to - was the general econamiç prospect for 
Nauru after independence in the light of the eventual ehaustion of the 
phosphate deposits. The context was not an appraisal of the legai agenda at the 
time of independence. Cansequently, the words used and the context cannot be 
relied upon as prducing an apms waiver (and i r  is significant that the 
Australian Govenunent avoids the epithet "express"). 

168. In the absence of the indicia of an express waiver, the Australian 
Governent h a  the burden of establishing that the conduci of the Naunian 
representatives generdly in the material period constituted an Unplied waiver. It 
is, in any event, well secognised that the renunciation of legal rights is not to be 
presurned, as the opinions of the following authonties bear witness: 

* Guggenheim, Tmdé de droit international, Genéve, 1953, p.144; 2nd edn, 
1967, vol. 1, p.28 1; 

* Suy, L a  Actes JuridLpes U n i l d r u  en droit international public, Paris, 
1962, pp. 159-64; 
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* Fitzmaurice, (1953) 30 Britirh Efear Book of Inlemafionui h pp.44-5 
(aiso in Fitzmaurice, The Lnu and Ptrxedure of the Intemaibnal Courf of 
Justice, Cambridge, 1986, vol. 1, pp, 174-5); 

* Rousseau, Droit i n t e d o r d  public, Paris, Tome V, 1983, p.182, para. 

l 
176. 

169. In the absence of an express waiver, a transaction n o m l l y  accompanied 
by some degree of fomality, and at least evidenoe of some quid pro quo or causa, 
it is incumbent upon the Respondent State to demonstrate that the conduct of 
the clairnant rn o whole gave unequivocal indications of the renunciation of the 
daim. 

170. The evidence clearly indicates the absence of any such renunciation. No 
mnternpraq Aurtraiian source referr to the existence of a waiver, express or 
otherwise. The relevant Generai Assernbly resolutions referred tci the duty of 
rehabilitation and the resolution granting independence (Resolution 
2347(XXII)) recalled the two earlier resolutions which contained prominent 
teferences to rehabilitation: see the Nauru Mernorial, gara. 613. 

171. As ta the conduct of the Nauruan representatives in the period leading up 
to independence, the key steps are as follows: 

172. (a) During the talks of 1967 the Nauruan Delegation formulated its 
position on responsibility for rehabilitation very clearly and 
maintained this position throughout the talks. The Australian 
Government has not invoked the records of the 1967 talks to 
support the waiver hypothesis. (The relevant material is reviewed 
in the Nauru Mernoriai, paras. 593-502.) 

173. (b) The Nauru Island Phosphate Industry Agreement was signed on 14 
Novernber 1967. This w a  in effect the result of the taiks. If an 
express waiver had been decided upon as an aspect of the 
bargaining process, it was this juncture at which such a waiver 
would have surfaced. And it would have emerged in the form of a 
clause in the Agreement. It is contrary to good sense and normal 
practice to suppose that, after the conclusion of the talks and the 
end of the process of negotiation, the Naunian side should choose 
to make a renunciation cawally and in response ta no initiative 
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which would provide a rational basis for su& a radical shift from a 
long held position. 

174. (c) During the important debate in the TmteeJhip Cound on the 
issue of Nauruan independence the Head Chief made a very clear 
statement of the Naunian position on the rebabilitation of 
phosphate lands. The context was the mpe of the agreement with 
the Administering Authority and the purptmz of the statement was 
"to place on record that the Naunian Goverment would continue 
to seek what was, in the opinion of the Naunian people, a just 
settlement of their daims" (see ihe M e m d ,  para 609). Tbis 
stakment was made on 22 Novembet 1%7, shortly d e r  the 
signing of the 1967 Agreement, anci it specincaily addresses the 
rehabilitation issue. Udess expressly withdrawn (and this did not 
occur) such a reservation of rights would continue to have effect 
even if it were not repeated on every occasion on which Nauruan 
representatives addressed orgam of the United Nations. 

175. (d) On 6 December 1367 the Head Chief addressed the Fourth 
Committee of the General Assembly, and it is a passage £rom this 
speech which is relied upon by the Respondent State as a waiver. 
In the cirnirnstances the presumption is that the Head Chief had 
no intention to Vary or weaken, much less to resile £rom, the clear 
and forcehl staternent presented to the Trusteeship Council on 22 
November. Nor was his statement in the Fourth Cornmittee 
referred to or understood by other delegations as constituring a 
waiver. 

176. (e) At the time of independence Mr Hamrner DeRoburt, now the 
President of Nauru, immediately re-affirmecl the claim relating to 
rehabilitation (see the references in the Memord,  paras. 615-17). 

177. In the submission of the Goveniment of Nauru the pattern of conduct in 
the critical period from April 1957 until January 1968 does no1 provide any bais  
for the contention of the Respondent State that Mr Harnmer DeRoburt waived 
the claim, more or tess in passin& during his address on 6 December 1967. In 
panicular, there is no reasonable b a i s  on which the Court could infer thar the 
words used on 6 December were intended to supplant the very lucid and formai 
affirmation of 22 November. 



1651 WRITTEN STATEMENT OF NAURU 307 

178. To this the Government of Nauru would add a further submîssion. Even 
if, whtch h not admitted, the words used by the Head çchief on 6 December wuid 
be consmed as king in some degree out of line with the overall pattern of 
conduct ficim April 1967 until Januq 1968, superficial inconsisten~es cannot 
derogate from the general weight and mnsistency of the evidence as to the 
position of the Party involved. 

179. This submission on the law can be supponed by reference to the poliq 
adopted by the Court in the Anglo-Nomie& Fbheries Care, in which the Court 
said: 

".... it is impossjble to rely ugmn a few wordr taLw hm a srngle note to draw rhe 
condusion that the Norwegian Government had abandoued a position which its 
earlier officiai documents bad dearly iodhted.' 

180. In his chronicle of the jurisprudence of the Coun Sir Gerald Fitzmaunce, 
d t i n g  with reference to the rubric of "admissions", fomulated the principle that 
"too much account should not be taken of superficial contradictions and 
inconsistencies" (see the passages cited in paragraph 168 above). In support of 
this Sir Gerald quotes the Court's judgrnent in the Anglo-Norwegwl ELFheries 
Cafe: 

The Court fonsiders that tm much importance need not be attached io the few 
uncertainries or contradictions, real or apparent. which the United Kingdom 
Gwerament daims to have ùkmered in the Norwegian practice." 

{I.LJ, Reports 1951, p.138.) 

Section 3. The Nuclear Tests Caser are Imlevant 

181. The Australian Govemmtnt contends that as a consequence of the 
alleged waiver na dispute existed between Nauru and Australia and that 
therefote the claim is without abject (Preliminmy Objections, paras. 273-5). In 
support of this contention passages are quoted from the Judgment in the Nuclear 
Tests Cases. 
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182. In the submission of the Governen t  of Naum this argument lacis 
substance and adds nothing to the argument based on the existence of an aileged 
waiver. In the present case "the object of the claim" ha not disappeared (cf. the 
Nuclear Tests Cares, 1.CJ. Reports 1974, pp27 1-2). The Respondent Statc bas 
not expressed any willingueçb to settle the daim specified in the Application and 
Memotiai. There is no act or transaction equîvalent to tbe staternents made by 
the French Gwenunent. Such an act or transaction could only have the legal 
effect contended for if it removed the basis for the relief sought. In the preçent 
case the alleged waiver forms part of the menu of the case and represents an 
issue which can be resolved in the ordinaq way as an aspect of the rnerits. As 
the Nuckm Tests Cares shows, the disappearance of the object of the c l a h  
involves preciaely that: it has remedial consequenaes Iying outside the question 
going to the rnerits. 

Section 4, The Objection based on Alleged Wniver does not possess an 
Exclusirely Freliminary Ckaracter 

183. The preliminary objection based on an alleged waiver raises questions 
directly related to the issues of merits and the examination of a variety of 
transactions and the conduct of the Parties in general. Consequently the 
objection does not possess, in the cirmrnstances of the case, an exclusively 
preliminary character for the purposes of Article 79, paragraph 7 of the Rules of 
Court. 

Section 5. Conclusion 

184. In the subrnission of the Goverriment of Nauru the Naunian 
representatives did not waive the claim concerning rehabilitation at any time 
prior to independence. It may be noied that the Respondent State h a  not retied 
on any allegation of a waiver since the independence of Nauru. 

185. The a ~ e ~ a t i o n  that the words used by the Head Chief, Mr Hammer 
DeRoburt, on 6 Decernber 1967 constituted a waiver cannot be justified for the 
foilowing reasons: 

(a) There is no basis for the view that the statement on 6 December 
constituted a formal waiver, and comequently waiver could only be 
proved on the basis of inference from the conduct of the Naunian 
representatives generally in the relevant period. 
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{b) The statement made by the Head Chief on 22 November 1967 addressed 
the issue of rehabilitation directly and in formal terms: there could be no 
reasonable inference that the words used on 6 Decemlier involved a 
change of position on such a crucial question. 

(c) The words used on 6 Deoember 1967 do not in any event refer to 
Australian responsibility for rehabilitation but to the long term economic 
prognosis for Nauru. 

(d) Other delegations attending the Fourth Cornmittee meetings at the 22nd 
Session of the Generai Assembly did not construe MrHammer 
DeRoburt's statement as a waiver of the daim to rehabilitation. 

(e) The pattern of conduct by the Naunian representatives in the critical 
period from April 1967 vntil the arriva1 of independence is complelely 
incompatible with the Australian dlegation of a waiver. 

186. The Nauruan position was expressed by Mr Hammer DeRoburt in the 
Trusteeship Council on 22 November 1967 in ~ h e  following words: 

W .  On aU those matters, fuii agreement bad been renched between the 
Administering Authority and the representatives of the Nauruan people. There 
was one subjcct, however, on which there was s d  a diierena of opinion - 
responsibiity for the rehabilitation of phosphate lands. The Nawuan people fully 
accepted respoosibiity in respect of Iand mioed subsqueetly to 1 J d y  1967, since 
undsr the new agreement tbey were receiving the net pro~eeds of the sale of 
phosphate. Prior IO that date, howevcr they had not received the net pro~eeds 
and it was therefore theu wnteoiioo that the three G a v e m e n t s  sbould bear 
responsibiliîy for the rehabilitation of land rnined prior to 1 July 1967. That was 
not an h u e  relevant to the termination of the Tmteeship Apeement, not did 
the Namuam wish to make ir a matter for Ueitcd Nations & d o n .  He merely 
wished to place on record that the Nauruan Goverment would continue to seek 
what was, in the opbon of the Naman people, a just settlement of theu claims". 

(Trusteeship Council, mcid Records, Uth Special Sessioq 22 November 1967, 
p.3.) 

187. This clear statement on an important issue of principle was ntit 
contradicted by any delegation, The statement formed part of the debate 
leading to the adoption cif Resolution 2149fS-XIII) entitled 'The Future of 
Nauru" (Mernorial, vol. 4, h e x  19). This resolution laid the foundation for the 
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action by the General Assembly involving termination of the Trusteeship. The 
sraternent of the Head Chief wnstituted a definitive version of the Nauruan 
position, consistent witb the Nauruan stance during the talks of 1967, and it was 
not retracted subsequently. 



PART IV 

CHAPTER 3 

PRIOR S E m M E N T  OF THE DISPUTE 

Section 1. The Austdan Argument 

188. The Preliminmy Objections presents the argument that the claim of Nauru 
is inadmissible on the specific ground that the Agreement relating to the Nauru 
Island Phosphate industry of 1967 (the "Canberra Agreement") represented "a 
comprehensive settlement of al1 claims by Nauru in relation to the phosphate 
industry" (Prelrininw Qbjections, para. 282; and see also para. 20). 

189. The evidential ba is  of this argument is extraordinarily weak and this 
weakness is heralded by the contradictions between the various factuai 
hypotheses proposed in the Prelimimty Objectiom. Thus the "comprehensive 
settlement" hypothesis lies uneasily alongside the "agreement to settle by 
negotiation" hypothesis (see Part ILI, Chapter 1, above), and also the 'baiver" 
hypothesis (see this Part, Chapter 2, above). This latter contradiction stands out 
in paragraph 125 of the Prel iminq Objectiom, in which the "comprehensive 
settlement" has been ovenidden by the allegation of a waiver. In the words of 
paragraph 125: 

"Every major political and phosphate goal, bar one, chat the Naunian leaders had 
set themselves tbey had açhieved. The exception - the tehabilitation of the 
phosphate lands worked out to June 1967 - was one which ocither they nor the 
Partner Gwenunents muid agree upon in the errtended negotbtions in the pend 
1W-1967. Botb sides statcd, and restate4 thek positions to each other in 
Canberra and New York mtil on 6 Decembr 1967 Head Chief DeUoburt, witb 
his eyes set on independence and cnnscious of the distance the Partner 
Governmcots had wme in the uegotiations, waived the daim by aclrriowledgmg 
that 'the revenuc whicb Nauru had received in the past aad would receive during 
the uexr 2.5 years would however make it p i b l e  to solve this problem'. The 
subsequent change of heart, p s t  31 Jmuary 1368, does not invaüdate that 
reaunciation." 
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Section 2. The Argument f'mm Silence 

190. In the submission of the Government of Nauru there is a mmplete Iack of 
evidence that the Canberra Agreement of 1967 imrolved a renunciation of the 
Nauman claim relating to rehabilitdtirrn. Indeed, tbe Australian Gwernment 
offers what is essentially an argument from silence. The PreIimbmy Objections 
recognises that the Agreement was silent on the issue @aras. 280-2). The 
Australian argument is that the silence of the Agreement is to be construed as a 
renunciation on the part of Nauru, not as a reflection of a lack of agreement on 
the particular issue. Such a sequence is extremely unlikely both as a rnatter of 
legal logic and of political experience. 

191. As the Australian Government recognises: 'The silence of the Agreement 
on the issue is a clear sign of the recognition that the two sides could not agree 
on an express provision ..." (Preliminuty Objections, para 280). In suçh a case the 
normal inference would be that the issue had been left aside. It is certain that 
there is no ba i s  in law for an implication of a renunciation. 

192. Moreover, as a rnatter of principle, there is no presumption of a 
renunciation of rights (see the authorities indicated in Chapter 2 of this Part, 
para. 1681, and the general pattern of conduct on the part of Naum militates 
strongly against the likelihood of an implied waiver (see Chapter 2, above, paras. 
169-80). 

Section 3. The Cankrra +ment of 14 Wvember 1967 

193. It is common ground that the Agreement (Memorial, vol. 3, Anriex 6) 
contains no provision relating to respnsibility for rehabilitation. The reason for 
this is fairly obvious, @en the objectives of the Agreement. The objectives were 
to establish arrangements "for the future operation of the phosphate industry on 
Nauru" and this k stated in the preamble. This recital i s  based upon the first 
paragaph of the Heads of Agreement concluded in Canberra on 15 June 1967 
(Memorial, vol. 3, Annex 5, pp.419-25). 

194. The contents of the Agreement related exclusively to the future operation 
of the industry. The provisions have a coherent set of purposes and na part of 
the Agreement is devoted to any claims or liabilities relating to the previous 
period of mining operations. In such a milieu a renunciation of claims would not 
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be ej&m geneh. IE is d i f f id t  te envisage a p r m s  of implication which has 
no corresponding area of express provisions in which ta operate. The procesa of 
implication requires a community of intention and rneaning and a resultant 
association. 

195. It is also common gound that there was no renunciation during the talks 
at which the Canberra Agreement was prepard. In the Preliminary Objecfiom 
Ausualia expressly recognises this in several passages. Thus it is  stated 
( ï r e h i n a r y  Objections, para. 125) that the issue of rehabilitation was one which 
neither the Nauruan leaders nar the Partner Governrnents "could agree upon in 
the extended negotiations in the pend 1W1%7". Again, in paragraph 280, it 
is accepted that "rehabilitation w a ~  m t  expreçsly dealt with in the Agreement". 

196, The documentary record of the 1967 talks dernonstrates that the 
Naumans adhered to their position on rehabilitation (see the Mernoria!, paras. 
592-602). Moreover, an attempt by the Australian Governen t  to include a 
clause approlnmate to a renunciation in the dtaft was unsuccessful (ibid., para. 
598). The Nauruan position was reanirmed by Mr Harnrner DeRoburt in the 
Tmsteeship Council on 22 November 1967, shortly after the conclusion of the 
Canberra Agreement. 

Section 4. Conclusion 

197. At the end of the day the Australian Government hi15 failed to offer a 
single document in support of its contention that there was a "comprehensive 
settlement" in 1367. The documentary record indicates the contrary. There is 
nothing on the face of the Canberra Ageement of 1967 which suggests thai it 
was such a settlement. Many issues concerning Nauru were left aside, and the 
trilateral Agreement of 9 Febmary 1987 (terminating the 1919 Agreement) 
(Memonal, vol. 4, Annen 3 1) provides evidence of this. 

198. Funher evidence that the Canberra Agreemenr had a limited significance 
is provided by General Assernbly Resolution U47(XXII) adopted on 19 
Decernber 1967, which involved the decision to teminate the Trusteeship 
Agreement. This Resolution records an agreement between the Naunian people 
and the Administering Authority to the effect that Nauru shouid accede to 
independence on 31 January 1968 (see the operative part, para. 1). In this 
caritext the Resolution states that "the Administefing Authority has complied 
with the request of the representatives of the Nauruan people for full and 
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@$ed independence" (emphasis added). In its preamble the remlution 
recalls the previous resolutions of 1965 and 1956 b t h  of which make prominent 
reference to the issue of rehabilitation (Nauru Mernorial, paras. 613-14). 

199. In particular the preamble refers to Generd Assernbly Resolution 
1514(XV) of 14 December 1950 wbich contains the si@cant üeclaration on 
the Granting of Independence to Colonial Gountries and Peoples. In the 
operative part of the Declaration paragraph 5 provides as fo2lows: 

"5. Immediaie steps s h d  be iaken, in Tnisi and Nw-Self-Govcrning Territuries 
or aU other territories which have ~ i o t  y a  attained indepwdcncc, te trader ail 
powers to the peaples of hase territari- without any m a d i t h  or resedoas,  
in accordarice with their freely e x p d  WU and dUsac, wiibwt aoy dkhctioo 
as to race, uced or wlour, in order to enable them IO t j o y  comptete 
independence and heedorn: 

200. In the light of this provision, and its key phrase 'hithout any conditions or 
reservations", it is to be presumed that the General Assembly and its Fourth 
Cornmittee would not have countenanced the view that Nauru was ta attain 
independence on the ba i s  of an implied renunciaticin of al1 rights not expressly 
acknowledged by the Partner G o v e m n t s  in the Canberra Agreement. 



PART IV 

Section 1. Introduction 

201. In the Pr~1imVi.y Objections, paras, 213-75, Australia argues that the 
Nauruan c l a h  & inadmissible because "the termination of the Tnisteeship by the 
United Nations precludes allegations of breaches of the Trusteeship Agreement 
from now being examined by the Court" (id., para. 213). According io the 
Australian subrnission, this is either because the Trusteeship Council and the 
General Assembly had aclusive jurisdiction to determine issues relating to the 
Trusteeship Agreement (id., paras. 2%30), os because the termination of a 
Tmsteeship Agreement necessarily settled "al1 legal issues relating to 
Tmsteeship Obligations" (id., paras. 231-75). 

Section 2. The Objection based on the Effects of Termination does not Possess 
An Exclusively Preliminaty Character 

202. AJ wil1 be argued below (paras. 212-243), the legal consequences of the 
relevant General Assembly resolutions, and especially Resolution U47(XXiI), 
can only be determineci &er a full analysis of the cirnimstances leading to 
independence, of the Naunian and Australian positions on the various issues in 
dispute, and of the negotiations which preceded independence - negotiations 
which, as Austrdia elsewhere concedes (see Prelimhaty Objectiom, paras. 
278E.), were capable of having continuing legai consequences. The General 
Assembly did not expressly resolve the Nauruan claim relating to the issue of 
rehabiliiation, since a resolution of that claim was not necessary to resolve the 
immediate question of Nauruan independence, and the Generai Assembly was 
w t  asked to resolve it. The legal consequences of Resolution 2347(XXII) are 
accordingiy bound up with the whole cornplex of transactions which arose in the 
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crucial pre-independence period, and which are central to the Nauman claim on 
the meri&. 

203. In these circumstances the issue of the legal consequences of Generd 
Assernbly Resolution 2347(XXTI) should not be subjected to a summaq 
resolution of the kind sought by Australia. Moreover it is not an issue of 
jurisdiction sm'cto sensu, such as ought to be determined at a preliminary stage. 
For tthese reasom it is submitted that the question dws not possess, in the 
circumstances of the case, an exclusively preliminary character. 

Section 3. The Nauman Clalm SuMved the Termination of the 
Tnisteeship: Summary of Arguments 

204. In the alternative, it is submitted that the clairn which is the subjed of the 
present proceedings suMved the termination of the Agreement and was not 
extinguished, or authoritatively determined in a way adverse to Nauni, by the 
General Assembly. The bases for this submission, which are developed in the 
following Sections, are as follows: 

(a) Lhe General Assembly and the Tnisteeship Council did not have 
exclusive authority to determine legal issues arising from the Tru~teeship 
Agreement (see Section 4, paras. 205-1 1 below). 

(b) The termination of the Tnisteeship did not automatically extinguish dl 
legal claims arising €rom the administration of the Trust Territory, but 
only those which it was necessary to deal with in order to give effect to the 
self-determination of the territory or which were actually presented for 
decision (see Section 5, paras. 212-34 below). 

(c) The Generd Assembly did not intend or purport to terminate rights 
vested in the Naunian people under the Tnisteeship Agreement and 
associated niles of international law (see Section 6, paras. 235-7 below). 

(ci) Even if express recognition by the competent United Nations organ was 
required to preserve Nauru's rights, there was such recognition here (see 
Section 7, paras. 238-42 below), 

These issues will be dealt with in turn. 
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Sertion 4. Lhe General Assembly and the Tnisteeship Council did not have 
Exclusive Authority to Determine LRgal Issues Msing Prom the Trusteeship 

m e n t  

205. Australia argues that "the competence to determine any alleged breach of 
the Tmçteeship Agreement and Article 76 of the Charter rested exclusively with 
the Trusteeship Coiincil and the General AJsembly" (h l imhwy Objeatom, 
para. 224). It does so nohthstanding its mncession (id., paras. 217-8) that the 
obligations arising under the Trusteeship Agreement and related rules are legai 
obligations which are in pnnciple justiciable. 

206. The exclusive competence of the politid organs of the United Nations to 
deterrnine legd questiom is not to be presumed. Aftet d l ,  the Court is "the 
principal judicial organ of the United Nations" under Article 92 of the Charter. 
Not even the Security Council's "prirnary authority" over matters of international 
peace and securiry excludes the jurisdiction of the International Court to 
determine legal issues relating to the use of force: see e.g. Militap and 
Pammilitary Activitia in Md Agaimt hricamgrra (Nicaragua v United Stafes), 
Jurisdiction and Admksibility, I.C.J. Reports 1984, p.392 ai pp.431-6; Meits, LCJ. 
Reports 1986, p.14 at p.25. Neither Chapten XII and XII1 of the Charter nor the 
Trusteeship Agreements conferred "prirnary", let alone exclusive, authority on 
the Trusteeship Council or the General Assembly. 

207. It has been doubted whether the poiiticat organs of the United Nations 
have the power "to settle legal disputes" as such, (Cf. H. Lauterpacht, The 
Dmelopmen t of International Law by the Intemaiional Court, London, 1958, 325- 
9.) Article 96 of the Charter, and Article 36(3) of the Caurt's Statute, imply that 
legal disputes are subject to authoritative determination through the judicial 
proçess, and especially through tbis Court, the principal judicial organ of the 
United Nations. What the political organs of the United Nations can do is to 
m a t e  new legal and factual situations, thereby producing the result that the 
investigation of the legai s t m  quo anie becornes wholly hypothetical, and no 
longer capable of affecting present legal rights. That is what happened in the 
Norihem Camemm Cme: it certainly has not happened in the present case. 

20&. The Court in the Namibia Opinion rejeçted the argument that the matter 
of cornpliance with a mandate agreement was exclusiveiy a matter for the 
General Assernbly. This was despite the apparentiy restriaive language of the 
request for the advisory opinion, which referred only to the consequences of the 
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relevant Senuity Council resolutioa See I.CJ. Reports i971, p.6 at pp.45, 47, 
50,52. On the Çoun's treatment of this issue see also Judge Petrtn, id., at p.129; 
Judg O n y e m  at pp. 143-5; Judge Dillard, at pp.151-2. That position applies 
equally to a Trusteeship Agreement. 

209. If cornpliance witb a Tnisteeshlp Agreement was exclusively a matter for 
the pol i t id  organs of the United Nations, then the legd position of a Trust 
Territory would be weaker than that of a non-self-goveming territory under 
Çhapter XI, which cannot be correct. In fact the Court has frequeatly dealt with 
legal issues arising from mandated, trust and non-self-governing territones, men 
where those issues involved politically charged controversies or diffïcult 
questions of appreciation. On the occasions when it has r e W  to deQde such 
issues (the Noxthem Camemm Case and the South Wesl Afnka C m  (Second 
Phrrse)), it did so for distinct and limited reawns, reasons which did not irnply 
that the political organs of the United Nations had exclusive cornpetence over 
legal issues. In fact the implication was precisely the opposite. 

210. Australia relies on the absence of a compromissory clause in the 
Trusteeship Agreement for Nauru to argue that, at least in this case, only the 
political organs of the United Nations were comptent to adjudicate upon or 
deal with legal issues arising £rom the Agreement (PrelimUzary Objections, para. 
BO). In principle the existence of -an international legal obligation is 
independent of the jurisdiction of any international court or tribunal with respect 
tu that obligation. Moreover many of the cases before the Court under Çhapters 

and XII1 involved territories in respect of which tbere was no campromissory 
clause. The Austrdian argument is another of the many unsuscessful attempts 
by administering powers to treat tenitones which had been Class "ç' mandates 
a a farm of disguised annexation: see further Namibia Opinion, I.C.J. Reports 
1971, p.6 at p.32. 

211. For these reasons the argument rhat the Tmsteeship Coiincil and the 
General Assembly had exclusive authority over legal disputes is untenable. 

Section 5. Termination of the Tnisteêship did not Exfinpish the Nauruan 
Llaim either by Operation of Law or Othemise 

212. Austrdia argues (Preliminaty Objectiom, paras. 231-6153 that the General 
Assernbly by its resolution settled "al1 the legal issues" that had arisen or cauld 
have arisen with respect to the Trusteeship Agreement and related niles of 
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international law. For ihis proposition it relies in partinilar on the decision of 
the Court in the Nonhem Camemm Case, 1.C.J. Reports 1963, p.15. 

213. But this proposition was not adopted by the Court in the Morthem 
Camemns Case. That case relates ody to legai daims necessatily and 
intrînsically involved in the decision as to the mode of implementation of self- 
determinatiog or legal claims expressly presented to the relevant United 
Nations bodies for decision. Both situations existed in the Northem Cameroons 
Case. Neither exkts here. 

214. Furthermore the issue presented tiy the Republic of Çameroon in that 
case could not be dealt with by the Court, within the lirnits of its judicial pawer, 
because that issue was a cornpletely abstract one, and because, within the United 
Nations system of self-determination, the Republic of Camermn could assert no 
right that was inconsistent with the primary nght of the peopie d the Tmst 
Territory to self-determination. Again, as will be seen, neither situation exisis 
here. 

215. For these reasons, which are elaborated more hlly below, the Australian 
argument i s  without substance. 

216. It bas long been recognized that a Trusteeship Agreement has two 
aspects, the aspect of a treaty and the aspect of a regime for the administration 
of territory in the interests of the people of the territory, a regime of Trusteeship. 

217. If the relevant category for the purposes of the suMval of rights is the 
category of ueaties, then the general principle is that the temination of a freaty 
does not tenninate rights acquired under it: cf. Sourh Wesr A@ Cases 
(Prelimimy Objections], I.CJ. Reports 1962, p.319. 

218. If the relevant category for the purposes of the sufival of rights is the 
category of trusteeship regimes, then the general principle is that rights acqiiired 
under such a regime s u ~ v e  the dissolution of the treaty which created it, if that 
is necessay in order to protect the interests of the beneficiary: cf. Intemarionai 
Stahcs of South West Afi-i.cn, I.C.J. Reports 1950, p.128. 
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219. On either bais, then, any right or legitimate c l a h  of the people of Nauru 
under the Trusteeship must be presumed to have suMved the termination of the 
Trusteeship Agreement. Such a right or claim muld have been extinguished only 
if duly fermjnated by the cornpetent authority, or if such termination was the 
necessary consequence of acts lawfully performed by such an authority. 

220. The Court in the Nodwn Cmemm Cme did not decide that al1 legal 
claims &ing €rom a Trusteeship Agreement were terminateci, by operation of 
law, on the termination of the agreement. It was concerned with a spe&c 
situation, clearly presented for its decision - viz., the future of the people of the 
Tmst Tenitory, and in particular the validity of the plebiscites that had been 
held. As the Court said, "the termination of the Trusteeship Agreement was a 
legai effect of the wnclusions in paragraphs 2 and 3 of resolution 1608(XV)", 
which paragraphs explicitly addressed those issues (I.C.J. Reports 1963, p.15 at 
p.32). 

221. The Court in its judgment noted that the Republic of Cameroon had 
raised its plea af nullity of the plebiscites before the General Assembly, and 
construed paras. 2 and 3 of Resolution 1608(XV) as a specific rejection of this 
plea. The Court's holding on termination of the Tmsteeship is co&ned to this 
issue. In the present case, at the suggestion of the Nauntan representative and 
without any demur from Australia, the cornpetent United Nations organs 
rebained from dealing with the rehabilitation issue, and treated that issue as 
distinct from the question of independence and termination of the Trusteeship. 
Accordingly tednation of the Trusteeship can operate as a bar on@ to 
reopening the question of political status, and not in relation to other 
outstanding issues. 

222. It is true that the Court did state that rights and privileges granted to 
other United Nations members or their nationals came to an end (id., at p.34). 
But that comment related only to the exercise of those rights subsequent to the 
t edna t ion  of the Trusteeship. T h i s  was axiomatic, since clearly those ri&& 
were only conferred for the duration of the Tmsteeship. The Court did not deed 
to decide whether the nght to daim reparation for breaches of those rights and 
privileges which had already ocçurred would have survived the fermination of 
the Agreement. Both Judge Wellington Koo and Judge Eitzmaurice thought that 
had such rights existed under the Tmsteeship Agreement, they would have 
survived: id., at pp.55, 120. The Court itself left the issue open: id., at p.35. 
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223. Nar was the Court conçerned wiih thé question whether a right or clairn 
vested in the people of the Trust Territriq wodd have survived the termination 
cif the Trusteeship Agreement. In tbe circumstances this w a ~  not surprising, 
since the people concerned were to bemme part of another State and ex 
hypothi  would lack any separate legai pemnabity as a basis for rnaintaining 
such a claim. 

224. The Court also eqressed the view that "the Republic of Çameroon would 
not have had a right after 1 June 1961, whea the Trusteeship Agreement was 
terminated and the Tmst ir~elf came to an end, to ask the Court to adjudicate 
upon questions affecthg the rights of the inhabitants of the former Trust 
Temtory and the general interest in the successful functioning of the Tnisteeship 
System" (id., at p.36). But again this was not because of any general mle that "al1 
legal issues" arising hom the Trust were ipso jure terrninated, but because any 
right of the Applicant State to bnng proceedings was part of the whole "system of 
protection" established by the Agreement and by Chapters XII and XilI of the 
Charter. The Applicant State's right was not personal or individual, but was a 
right related to the "general interest", as Judge Wellington Koo stressed (id., at 
~p.46~55). That nght terrninated with the termination of the other aspects of the 
system of supervision. 

225. By contrast the rights of the peopIe of ihe temtory concerned were the 
vey object and purpose of the system, and not merely an aspect of its 
supervision. As the Couri held in the lntema~l'onal Starus of South West Afrca 
Case, 1.CJ. Reports 1950, p.128, there was no rezson why those substantive and 
persona1 rights should be regarded as terminaied with the terminaticin of the 
system of supervision. This would only ocmr if (as was the case in the Northem 
Camemm Cme) the people who were the beneficiaries had themselves elected 
to abandon any separate starus and identity - in which case the right wourd 
terminate because the bearer of the right ceased to exist - or if the right w a ~  
expressly terrninated by a competent authority. 

226. To summarize, the effect of the General Assembly Resolution extended 
only to the legal questions necessarily inherent in the termination of the 
Trusteeahip, or actually raised for decision in that connection. The present lcgal 
claim of the Republic of Naum falls into neither of these categories. 

227. If there was an automatic termination of al1 legal claims by operation of 
law, the possibility of claims by an independent Namibia ansing out of the 
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former South African administration would be excIuded - yet it is widely 
recognized (including by the General Assembly and the Secÿnty Council) that 
those daims sunived and enured to the benefit of the newly independent State 
of Namibia. On îhe Walvis Bay dispute, see Security Çound Resolution 432 
(1978). On the dispute over uranium min@ in Namibia see United Nations 
Council for Namibia, Decree No. 1 for the Protection of the Natural Resources 
of Namibia, 27 September 1974 (Nauru Mernorial, vol. 4, Annex 21). 

k THE NAURUAN Dln NOT HAVE Tû B E ~ L V E D  IN ORDER TO  TERMINA^ THE 

T- 

228. In the Notihem Camemns Case, the question before the Court had to be 
resolved by the Generd Assembly before the temination of the Agreement, for 
two reasons. Fust, the necessary result of the General Assembly's decision was 
the creation of a territorial right in a third State (Nigeria). The decîsion was 
effectively irreversible, and certainly irreversible without Nigeria's participation 
and consent. Secondly, the decision had the immediate and necessaq effecr of 
extinguishing the legal entity, the people of the Trust Tenitory, in whom the 
primary Tmsteeship right was vested, or io whom the prirnary obligation was 
owed. That people having ceased to exist, any rights vested in ihem also oeased. 
Neither OC these problems existed In the present case. 

C. THE NAURUAN CMM WAS N(TT PRESWD TO THE U m  NATIONS FOR DECISION 
IN THE CO- OP THE TEWINA~ON OF THE T R U S I E ~  

229. n e r e  is a presumption that the exercise of the pwers of the General 
Assernbly under the United Nations Charter does not involve the settlement of 
legd disputes circrimstantially mnneaed with actions taken, unless the action 
concerned is the precise subjeçt-matter of the legal dispute. Not even courts are 
recognized ns having authoriry to decide issues which are not presented before 
them for decision by the parties, and that principle would apply a forh'on, in 
respect of disputes over legal rights, to the General Assembly. 

230. In the Norihem Camemm Cm,  the issue of the ternis and outcome of 
the plebiscite held in the Northern Cameroons was squarely before the GeneraI 
Assembly, and was the principal focus of its Raolution 1608(XV). The Republic 
of Cameroon had expressly raised this issue before the General Assembly, as the 
Court noted (I.C.J. Reporis 1963, p.15 at p.32). 
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231. By mntrast, the Naunian representative expressly stated before the 
United Nations in 1367 tbat the issue of rehabilitation was not a rnatter "relevant 
to the termlnation of the Tmsteeship Agreement, nor did the Naunians wish to 
make it a rnatter for United Nations discussion". tt was a separate issue to be 
taken up after independence - as in fact it was. See Nauru Mernorial, paras. 603- 
12, esp. para. 609, for the relevant passages £rom the debates. 

232. The Court in the Northem Cmnetvo~~~ C m  did not deny that the issue 
presented before it involved a iegal issue: it was simply that, as between the 
parties to lhat case, no remedy of any kind - that is to &y, no relief which it was 
in the power of the parties to give or the Court to require - could be awarded. 
Because the Applicant State did not claim that there w a ~  anything the United 
Kingdom could do to give effect to a judgment of the Court, whether by the 
payrnent of reparation or any other act, the issue before the Court was "remote 
from reaiity" (1.C-T. Reports 1963, at p33); the Court could not render "a 
judgment capable of effective application" (ibid.), one capable of affecting 
"existing legal rights or obligations" (p.34). See also at pp.37-8. 

233. Again, and self-evidently, the position is quite different here. In the 
present case Nauru does no1 seek to reciefine its political and territorial status. 
Its claim encompasses breaches of obligations by the Respondent State under 
the Tmsteeship Agreement and under general international law, Uiler dia, with 
respect to the right of the Nauruan people to permanent sovereignty over their 
natural wealth and resources, and having as the primar)r object the rehabiiitation 
of their lands mined before independence. Satisfaction of the Nauruan claim is 
not a rnatter "remote from reality". On the contrary the Court is in a position to 
render a judgment capable of effective application, one capable of affecting 
existing rights and obligations. 

234. In the N o r t h  Cameroons Cme, there was a considerable tension 
between the Applicant State's claim that there had been a breach of the 
Tmsteeship Agreement, and its acceptance of the General Assembly's 
conclusion that the plebiscite was a valid expression of the peopIeis views. As 
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the Court pointed out, since it had not been asked "to review that conclusion of 
the General Assembly, a decision by the Court, for example that the 
Adrninistericig Authority had violated the Trusteeship Agreement, would not 
establish a causal conneaion ktween the violation and the result of the 
plebiscite": 3.C.J. Reports 1963, p.15 at p.33, and see &O Judge Fimurice  at 
pp.99-100. By contrast the piesent clairn can be seen as a further consequence of 
the Nauruan people's right to self-determination, just as its sumval after the 
tennination of the Tmsteeship was a çonsequence of the expressed wish of the 
Naunian representatives to leave the question to be resolved separately. 

Section 6. The General Assembiy did not Intend or hvport to Terminate Rights 
Veçted in the Naunian People 

235. The rehabilitation issue in 1967 derîved from and wu asserted on the 
b a i s  of the fights of the Naunian people. The presumption must be that, even if 
tbey had authority to do so, the relevant United Nations bodies would not seek 
to detennine a claim which was not logically or necessarily involved in the 
conferra1 of Naunian independence (i.e. a daim which was not in law or in the 
event a prerequisite to independence) and which could be left to be resolved by 
the parties by negotiation or other appropriate meam in accordance with 
international law. 

236. Resolution 2347(XXI1) does not purport to terminate, or adjudicate 
upon, the Naunians' claim. This is especially clear in the light of that 
Resolution's reference to the earlier resolutions on the issue (Resolutions 
2111(XX) and 2226(XXi)), resolutions which caIled for the rehabilitation of the 
lands. 

237. The Nauru Mernoriai (paras. $05-8, 610) sets out examples of the support 
for the Nauruan position by some United Nations members (e.g. Liberia, the 
Soviet Union). While these statements were made in the Tmsteeship Council, 
there are also statements of delegations in the debates in the Fourth Committee 
of the General Assembly, made subsequent to Head Chief Mr Harnrner 
DeRoburt's statement of 6 December 1967, which were supportive of the 
Nauruan position on rehabilitation: see e.g. the Soviet Union, General Assembly, 
mcid Records, Fourth Committee, 1740th Meeting, 6 December 1967, p.401 at 
p.4û2, para. 22; India, id., 7 December 1967, p.406, para. 5 (dso reproduced in 
the Prelimin-y Objections, vol. II, h e x  30, pp.254ff, at pp.263, 266). Having 
regard to these canternporary and fimly held views, it is quite clear that the 



Lw W I T T E N  STATEMENT OF NAURU 325 

relevant resolutions would mot have been unanimously passed if they had 
involved or been thought to involve the termination of the Naunians' claim with 
respect to rehabilitation. 

Section 7. Even if Express Recognition the Comptent U.N. Organ was 
Required to Preserve the Right, there was Such Recognition Here 

238. There is no authority for a general rule requiring express recognition by 
the competent organs of the United Nations as a premndition to the 
continuation of the rights of the people concemed. But even if express 
recognition by the relevant political organ was rquired, it is subrnitted that there 
was sufficient recognition of that right here, having regard to the proceedings of 
the Tnisteeship Council, the Cornmittee of Twenty-Four, and the General 
Assembly itself, and to the approach they had taken to the issue in the years 
leading to independence. 

239. ln particular there was ample recognition of the Naunian claim, by reason 
of: 

(a) the terrns of General Assembly Resolutions 2111(XX) and 
2I26(=Q; 

(b) the reaffirmation of those resolutions in United Nations Generd 
Assembly Resolution 2347(WCII); 

(c) the Resolution of the Cornmittee of Twenty-Four of 27 September 
1967. 

See the Nauru Memurlal, paras. 586-7,604-8,610,6134 for detaiis. 

240. It should be stressed that the right is not created by the decision of the 
political organ: it eKists by reason of the relevant rules of international law as 
they apply in the circumstances of the case. Thus the mosr that could be 
required in the case of termination would be recognition of the claim in question 
as a subsisting claim, and there is ample evidence of such recognition here. 

241. Moreover, United Nations resolutions are, like treaties, to be interpreted 
in the mntext of the relevant principles of general international law. In the 
present case the relevant principle is the principle of self-determination, 
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including tbe mle, çtated in paragaph 5 of Generai Assembly Resolution 
1514(XV), that the independence of Tmst and Non-Self-Governing Territories is 
to occur kithout any conditions or resewations, in accordance with their freely 
expressed wilt and desire ... in order to enable ihern to enjoy complete 
independence" (see above, para. 199, for the full text of paragraph 5). The role 
of United Nations organs was to give effect to that prînciple, and they should be 
presurned, in the absence of clear evidence to the contrary, to have done so. 
There is no such evidence here. 

242. It should be stressed again that the Nauruan position in respect of this 
issue was well known to delegations participating in the proceedings of the 
Tnisteeship Council and the General Assembiy: see above, para. 237. No 
delegation (not even the Austrdian) contradicted the Nauruan representative's 
reservaeion with respect to the issue of rehabilitation. 

Section 8. Concl~isicrn 

243. For these reasom, it is subrnitted that the Nauruan clairn suMved the 
termination of the Tmsteeship Agreement and the independence of Nauru. 
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PART TV 

JOINDER OR CONSENT OF WIRD PARTiES 

Section 1. Introduction and Summary ofkguments 

244. In the Preliminq Objections, Australia argues that Nauru's AppIication iç 
inadmissible because the Court "cannot detedne  the Nauruan claims against 
Austrdia in the absence of the 0 t h  Govemments that formed the 
Administering Authority for Nauru" (para. 318). The following arguments are 
used by Australia in support of its submission: 

(a) that there was a "joint" responsibility of the h r e e  Partner Governments 
for the administration of Nauru, and that (applying domestic law 
analogies) the consequence is that no partimlar State is liable individually 
for any breach (paras. 342-6); and 

(b) that the other two States are "indispensable parties" to the proceedings, 
wi thin the principle of the Case conceming Monetaty Goià Removed from 
Rome .h 1943, I.CJ. Reports 1954, p.32 (hereafter referred to as the 
M o n e t q  GoId Case), either because any decision aàverse to Australia 
would imply a right of recourse against those States (PreIirninary 
Objectiom, paras. 347-fi), or because any such decision would imply that 
those States are also legally responsible, and they have not consented to a 
determination of that issue (id., paras. 349-66). 

245. It is submitted that, in the circlumstances of the present case, kustralia is 
properly sued alone. The bases for this submission, which is develaped in the 
following Sections, are as follows: 

(a) Neither New Zeaiand nor the United Kingdom are "indispensable 
parties" within the meaning of the Moneimy GoId principle, as developed 
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in the consistent jurisprudence of the Court (see below, Section 3, paras. 
249-65); 

(b) Municipal law analogies on this issue are of little relevane; but in any 
event the most appropriate analogies support the Naunian position (see 
below, Section 4, paras. 266-82); 

(c) There is no requirement, arising £rom the regime for the administration 
of Nauru as a T m t  Temtory and opposable to N a m ,  that it bring 
proceedings against ali three States toge&er (see below, Section 5, paras. 
283-96); 

(d) The Naunian clairn is admissible even if, in consequene, Australia may 
have a right of recourse against the otber two States (see below, Section 6, 
paras. 297-309); 

(e) Alternatively, even if the normal requirement for en fo rhg  a liability of 
several States acting together is to join aH the affected States, in the 
arcumstances of the administration of Nauru, the claim is properly 
brought agaimt Australia alone (see below, Section 7, paras. 3 tLL316); 

( The proper administration of international justice dictates that the 
present proceedings should be declared admissible, with a new to 
obtaining a deciçion on the merits of the Naunian claim (see beIow, 
Section 8, paras. 317-21). 

&fore expanding on these arguments, some comment is necessary on the issues 
which the Çouri bas to decide at this stage. 

b t i o n  2. The Issue hiore  the Court at the Present Stage of the b e e d i n g s  

246. It is submitted that the only issue presented for the Court at this stage is 
whether the case can proceed against Australia alone, The extenr of Australia's 
liability in respect of Nauru's daim is a matter going to the merits of that claim. 

247. The jurisdiction of an international court over a claim and the quantum of 
any liability in respect of the clairn are distinct issues, both in logic and in law. 
This is the case, whatever the substantive test for liability may be in the case of 
conduct pa-ticipated in by more than one State. So much is conceded by 
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Ausualia in its PrelimYiary Objections (para. 320); see dso id., para 318, where it 
is stated that "the only appropriate course for the Court is to enamine in detail 
the facts of this particular case", a task obviously better suited to the Merits 
phase. 

248. Since the question of the extent or quantum of liability i s  a matter of the 
merils of the daim, only the "indispensable parties" issue properly arises in the 
present phase of the proceedings. 

Section 3. The &ope of the Aiieged "indispensable Partiesn RuIe in 
International Law 

249, There is no "indispensable parties" rule in internationai law. I l  such a iule 
does exist, it is lirnited to the situation where the legal nghts of another State 
would form the very subject rnatter of the decision, as they did in the Monetay 
GoId Cme, LCJ. Reports 1954. p.32. Thar is not the situation here. 

250. The Court unanimously rejeded the "indispensable parties" argument in 
the Case concemîng Milit-y and Pammilitary Acrivitia in and Agaimt Nicarapa 
(Nicarqua v. United Stater) LCJ. Reports 1984, p.392. In that case, the 
Nicaraguan Application directly implicated third States, in particular Honduras, 
in the activities it çornplained of. The United States argued that for the Court to 
decide on the rnerits of the Nicaraguan clalm against the United States 'fvould 
necessarily involve the detemination of the attendant international 
responsibility of those third States" (United States Çounter Mernorial (1984) para. 
4371, and "would necessarily involve the adjudication of the rights of those third 
States with respect to measures taken to p&tect themselves against unlawful uses 
of force" (id., para. 438). It dso argued that: 

"The Court m o t  adjudicate the dawfuiness of United States assistance to 
tbird States in the region without passing judgment as to whether those States are 
engaged, or are planning to engage, in the lawhil e~ercise of their iabereat nght 
of individual and ~ U e c t i v e  self-defence against Nicaragua..: 

(id., para. 443.) 

251. Without seeking to deny the potential implications of any decisiw on the 
merits, the Court unanirnously rejected these arguments. It stated: 
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"Inwe is no d~ubt thai in appropriate &cumstaoear the Court wiü dediue, as it 
did in the Case cancmuig Monehy Gold Remmed h e  in lW3, to 
w r c k  the jurisdiction anferrd upw it d e c c  the I e g d  interest@ of a State net 
party to the proceedmgs %ouid not only lx aff& by a decirion, but would fonn 
the wry subjtu-matter of the deasion'. Wherc however fkims of a legai nature 
are made by an Appiicaut againsi a Rupondent in p r w x d n p  More the Court, 
and made the subjed of submirsions, the Court has in principk mereiy to decide 
upon tbwe submissiona, with binding force for the &es ody, a d  no d e r  
State, in accordam% with Article 59 of the Ststute. As the Court bar aiready 
indicated, o h r  States wEch uinsider that the). may be a@& are hee to 
institute separaie p r o c e e b  or to employ the p r d m  of hcrveation. Tbere 
is no trace, either in the Sratute or in the pradice of iatemathd tribun& of an 
'iadispensable parties' nile af the b d  argued for by the United Stateq whicb 
would d y  be conceivable in paraIlel to a powcr, whlfh thc Court does noi 
po~sess, to direct thai a tbird State lx made a party to -. The 
ch-tances of the Muneîary Gdd case probabiy represeat tée limit of the 
pwer  of the Court to refuse to exercise its jurisdidon; and nane of the States 
refened to cau be regarded as in the same position as Albaaia in that case, so as 
ta be t d y  indîspeasabie to the pursuance of the prmeedjngs." 

(I.CJ. Reports 1984, p392 at p.431.) 

252. On t h i s  particular issue the Court was unanimous: see also the brief 
observations in the separate opinion of Judge Ruda (id., p.457) and in the 
dissenting opinion of Judge Schwebel (id., p.562). See also the Court's decision 
on the Merîts, LC.J. Reports 1986, p.14 at p.36, where the Court stated that: 

"If the Court found that tto armed attack had occurred, tbee not only would action 
by the United States in purported exercise OF the right af colledve sef-defeace 
prwe ta !x unjustifiecl, but so aisu would any a~tioo which El Salvador might take 
or rnight bave taken on the asserted ground of individual self-defencc." 

This was a major reason why the Court held that non-parties to the case were 
"affected by ihe decision", within the meanirtg of the United States multilateral 
treaty reservation. But it went on to exercise jurisdiction over the m e  relying on 
other sources of law, despite the relatively direct effect of its decision on third 
parties. 

253. This is consistent with the Court's approach in other cases where third 
parties were more or less directly involved, as the following analysis 
demonstrates. 
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254. In the Case Concerning the Continental Shelf (Libyan Amb Jamahirja v. 
Malta), Applicafi'on to Intemene, 1.C J. Reports 1984, p-3, ltaly sought permission 
to intervene in the proceedings, so as to avoid the Court's delimitation decision 
trenching on Italian rights and interests in its adjoining continental shelf. In 
rejecting the Italian application, the Court said ... 

"it must be ~onEeded that, if the Court were My eniightened as tu the daims and 
fantentions of Italy, it migbt be in a better pchiiiw to give the Parties such 
indications as would enable hem to delimit theu areas of cwrtiaentai sheif 
W o u t  difncuity', in acmrdance witb drtide I of the Speaal Agreemec& even 
though sufficiend information as io Iws daim for the purpose of  de^^ 
its nghts has beeo given to the Couri during the proceedings on the admissibility 
of the Italian Application. But the q d o n  is not whetber the participation of 
Italy may lx ureful or evea Iieœssasy to the Court; it is deber ,  muming Itdy's 
non-participation, a legai interesf of Italy is en cmse or is likely to be afïeaed by 
the decision. In the absence in the Court's prmedures of any system of 
compdmry intervention, whereby a thkd State wuld lx cited by the Court to 
w m e  in as party, it must be opcn to the Court, and indeed its duty, ta i v e  the 
fullest decision it may in the circumstan~es OF each case, unless of course, as in the 
case OF the Manetary Gdd RemovedJmm Rome in 1943, the legal înierests of the 
thtd State 'would not oniy be dected by a decision, but would form the wry 
subjeü matter of a decision' (I.CJ. Reports 1954, p.32), which is not thc case. 
here." 

(I.C.J. Reparts 1984, p l  at p.%. Cf. the Case Concerning the Continental Sheif 
(Tunisiafiibym Amb Jarnahi+), Appliçm-on to Inremne, 1.C J. Reports 1M1, 
p.3 a! p.19.) 

255. The strength of this finding was emphasized, for example, by Judge Oda 
in his dissenting opinion, where he noted that ... 

"what is redy disputeci between Libya and Mdta rdatw zo titles to submarine 
areas. The daims w n m e d  are tbus of a territorial nature and as such are made 
e t y  omn es... [Tlhe interest whch a third State may have in c l a i m i  a titie to an 
area m n u i  escape any effe& resulting from what is determined by the Court in 
xi far as hat fille is attribured tu my of the litigant States in tbe principal case. 
As aiready mentioned, Article 59 of the Statute may not be ampted as 
guaranteeing that a decision of the Court in a case regardmg thc title e i p  omnes 
wiH not affect a c l a h  by a third State ro the same title." 

(I.CJ. Reports 1984, p.3 at pp.109-10. See also the k n t i n g  opinions of Judges 
Sette-Camua (at p.87), Ago (at p.128). Schwebel (at pp.1345), Je* (ai 
pp.149-50,157-60). It should k noted that noue of these judgcs dccidd the case 
w the bas& of the Moneimy Gold principle. For the Court's eventual treatment 
of Etaly's substantive claims see I.CJ. Reports 1485, p.13 at pp.25-8.) 
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256. In the Case comeming the From'er Dirpute (Burkbta Paso v. Republic 4 
Muii) I.CJ. Reports 1986, p.554, one issue was the entent of the Chamber's 
cornpetence ta delirnit a boundary which migbt involve a tripoint between the 
two parties and a third State, Niger. On tbis point the Chamber stated that: 

'The Chamber ah considers that its jurisdiction is not r d d e d  simply because 
the end-point of the fr~ntier Lies on the frontier of a third State not a p t y  to the 
prmedjngs. The ngbls of t b ~  migbkmuring Siate, Niger, are in any event 
safeguarded by the operation of Article 59 of the Statute of the Court ... The 
Fades could at any t h e  have mnduded an apeement for the delimitation of the 
bontier, a ~ ~ m d i n g  t~ whatwer perception they may have had of it, and an 
agreement of tbat kind, although legdy binding u p  tbem by Wiue of the 
principle via mit setvandu, d d  not b opposable to Niger. A judicial 
detkion ... mereiy suktitutes for the solution s t e m m  d m d y  from their shared 
intention, the solution mived  at by a wurt under a mandate which they have 
@en it. In both instances, the solution ody has le& md biiding effect as 
between the States wtiich have accepted it, eitber d i r d y  or as a consequene of 
baving accepted the court's jurisdiction to decide the case... At most, the 
Cbamber should consider whether, in thip case, wnsiderations reiated to the need 
to safeguard the interests of the third Stare concemd rquire it to refrain from 
exercisihg its jurisdiction to determine the whole course of the he..." 

(I.CJ. Reports 1986, p.554, at pp,ST-8.) 

257. In the event, the Chamber concluded that il wu... 

"required, not to fa a tripoint, which would necessitate the consent of di the 
States cnnœrned, but to axertain, in the Iight of the evidence which the Parties 
bave made avdabte to it, how far the frontier whi& they iriherited from the 
colonial power &ends. Certainly such a I;od;ng irnpfiw, as a lcgicai mroUary, 
borb that the territory of a third S h r ~  Lies beyood the end-point, and that the 
parties bave exdusive, swereilpi nghts up to that point. However this is no more 
tban a twofaid presumptiw which undcriics any boundary situation. this 
presumption remains in principle irrebuttable in the judiad wntext of a given 
E&, in the sense tbat neither of the &putant parties, haring uintended that it 
pwsesses a cornmon [routier wiPh the othor as Far as a speuf~c point, cm &ange 
its w t i o n  to rely on the deged existence of sovereigttty pertaining IO a rhird 
State; but this presumption does not thereby create a ground of opposability 
outside that mnten and a@mt the third State. Indeed, this k the whole point 
of.,. Article 59 of the Statute. It k truc that in a given case it may be ciear from 
the record that the legal interests of a third State 'would not on@ be aflècrtxi by a 
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dekion, but wwld form the very subled-maticr of the decision' (Monctury Gold 
Remoiaedjhn Rome h IW3, I.CJ. R e m  1941, p S )  so tbat the Court has to 
use its p m r  'to refuse to exetcise itE jurkddion' (1-ÇJ. Reprts 1984, p.431, 
para. 88). However ihai is not the case here." 

(I.CJ. Reports 1986, p.554 at p5ï9.) 

258. In the C m  conceming Border Md Tmborder  Amed Actions (Nicampa 
v. Hon$was) Jut-hdktion and Admksibility, 1.C J. Reports 1988, p.69, the Court 
rejected a Honduran argument that ... 

"the 'procedural situation' created by Nicaragua's spiilitting-up of the overail 
cnflct into separate disputes k contrary to the requûements of g d  faith and 
the proper fundioning of international justice.' 

(I.CJ. Reports 1988, p.69 at p.91.) 

259. According to the Court, it cciuld not h e  accepted that.,. 

"once the Court has given judgment in a case invalring cenain allegatim of lact, 
and made fmdings im tbat respxi, no new prwdure can h commenced in which 
those, as weii as wher,  fa& might have to be mnsidered. In any event, it is for 
the Fanies to estabikb ibe fads in ibe present case t a b g  account of the usual 
d e s  of evidence, withoui il k ing  pssible ta rely on wrisideratiom of iw judicma 
in another case OM involring the. same parties (sec Artide 59 of the Statute) ... 
The Court k uni unawarc of the diniculties tbat may arise where particular 
aspects of a cornplex general situation are brought before the Court for sepiuate 
decision. Neverthele% as the Court observed in the case conccrning United 
States Diplumatic and Çmsrrlw S f f l  in T e h ,  'no provision of tbe Statute or 
Rdes contemplates that the Court shodd dedine to takc c q p k m c e  of ooc 
itsped of a dispute merely h u s e  bat dlpuie has d e r  aspeçts. howcver 
important' (I.CJ. Reports 1980, p.19, para. XI)." 

(I.CJ. Reports 1988, p.69 at p.92. See also the Separate. Opinion of Judge 
Schwcbçl: id., at p.131.) 

260. In the Case conceming the Lad,  I s l d  Md MMIime Frontier Dirpute (EI 
Salvador v. Honduras), Application by N i c a m p  for PemiLEsion to Inlewene (I.Ç.J. 
Reports 1990, p.921, Nicaragua sought to intervene in the proceedings. It argued 
inter alia that its legai interest in the subject-matter of the case, so far as it 
related tci the Gulf of Fonseca and adjacent waters, wu SUCR that the Court 
could not, under the h f ~ n e f q  Gold principle, proceed to decide the case in 
Nicaragua's absence (id., at p.114). The Charnber, while allowing Nicaragua to 
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intervene to a limited extent and in respect of one aspect of the case before it, 
rejected that particular argument. h said: 

'Nhile the Chamber is tbus satisfmd that Nicaragua has a legal interest which 
may h beeded by the de&ion of the Chamber on the question w h e h r  or noi 
the waters of the GuIf of  Fonseca are subjed to a cwdomirllum or a 'wmmunity 
of interesth' of the three riparian States, it canaof awp4 the contention of 
Nicaragua that the legal interest of Nicaragua k u l d  form the v e q  subject matter 
of ho decision' in the sense in which that phrase was usai in the case mnmming 
Monelay Gold Remmdfmm Rome in 1943 to desaibe the interests oE Albania ... 
So far as the uwdominium is mnœrned, the e~ential  question in issue btweeo 
the Fanies L mot the i n ~ i c  validity of the 1917 Judgemeni of ihe Cenual 
Ameriçan Court of Justice as between the parties to the proceedings in that 
Court, but the; o p p o s a b i  to Honduras, whicb was not such a Party, either d 
that Judgement ikelf or of the d g b e  dedared by the Judgemetit. Honduras, 
while rejccLing the opposabiüty to ilself of the 1917 Judgement, does not ask the 
Chamber to dedare it invalid. If Nicaragua is pcnoitfcd to interveoe, the 
Judgnent to lx given by the Chamber will not declare, as bewen Nicaragua and 
the other two States, that Nicaragua does or does not pmsess nghts under a 
condominium in the waters of the Guif lxyond its agreed delimitation wiih 
Honduras, but merely that, as between El Salvador and Honduras, the regime of 
wndominium declared by the Central Amerim Court is or is not opposable to 
Honduras. It is  true that a deQsion of the Chamlm rejeding El Salvador's 
wntentioas, and fmding that there is no wndorninium in the waters of tbe Gulf 
which is o p p b l e  to Honduras, wouid be taniamount to a fui* that there is 
no uindominium at aii, Similarly, a fmding that there is no  such 'uimmunity of 
interab' as is claimed by Honduras, ktwccn Et Salvador and Honduras Ln their 
capacity as riparian States of the Gulf, wouîd be tantamount to a Fmding bat  
&ere is no such "mmunity of interesta' in the Gulf at aii. In either event, such a 
decision would therefore endently affect an interest of a legal nature of 
Nicaragua; but eveo so lbat interest would not lx the tcry subject matter of the 
dccis'm' in tbe way thar the lnterests of Albaaia were in the cas& conceroing 
Monernry GoId Remowdmm Rome Ni lP43. As explained ahve ... it follows 
from this bat the question whether the Chambr woiild have power to rake a 
decision on tbose questions, without the participation of Nicaragua in tbe 
proceedings, dces not -, but thar the muditions of an intervention by 
Nicaragua io tht asped of the case are neveriheless dearly fuKdied.' 

(I.CJ. Reports 1593, p.= at p.122. See also id., at pp.130-1.) 

261. This can be contrasteci with the Monetary GoId Case. In that case the 
right of the Respondent States to transfer zo Itaiy monetaq gold admittedly 
owned by Albania, and due to it under Part nI of the Paris Act of 14 January 
1946, depended on two matttrs. The first was the respomibility of Aibania ta 
Ttaly by reason of the Albanian law of 13 January 1945. The second was the right 
or power of the Respondent Govemmerits to tsansfer properiy to which Albania 
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was entitled to Italy, so as to satis5 the liabilities of Albania to Italy. Both 
matters required that the legal rights or iiabilities of Albania be deterrnined in a 
form which was binding upon it. Since under the Statute that could o d y  be doue 
in proceedings to which Albania was a partyj the Court had no alternative but to 
decline to exercise its jurisdiction: 1,CJ. Reports 1954, p.18 at pp.33-4; cf, id., 
p.35 (President McNair), p.38 (Judge Read}. See the analysk of the case by the 
Chamber of the Court in the Case comemhg the Lad, Island Md Mm'time 
Fmtier Dispute (El Salvador v. H o d w m ) ,  Appücah'on by Nicaragua for 
Permkion to Inteniene I.CJ. Reports 1990, p.92 at pp.114-16; and see also 
Rosenne, The LAZW and Pmctice of the Intamiional Co&, 2nd rev edn., 
Dordrecht, 1985, pp.143-8. 

262. It is clear that the present case is quite unlike the U o n e t q  Goid Cme. 
The legal rights or p r o p e q  of the United Kingdom and New Zealand are not 
the subject matter of the present claim. No legal rigbt or responsibility of either 
State would be determined by the Court in this case, both by virtue of Article 59 
of the Statute and because the focus of the claim is on the acts and omissions of 
Australia and of Australian officiais responsible for the administration of Nauru. 

1 Accordingly the detennioation of the liability of a third State m one of the 
parties is not a precondition to the determination of the case, as it was in 
M o n e t q  Goid. If one applies the test of jurisdictional cornpetence appIied by 
the Chamber in the Case concenting the Frontier Dispute ( R u r h a  Faro v. 
Republic of Mali) I.C.J. Reports 1986, p.554 (above, paras. 256-7), in the present 
case, there is nothing analogous ta the determination of a tripoint involving the 
sovereign rights of a third State or States. There could be no legal objection 
from any third State to Australia reaching an agreement with Nauru for 
Australia to assist, financially or materially, in the rehabilitation of the phosphate 
lands worked out before independence, even though that agreement was based 
on an admission of responsibility by Australia for a breach of trust in its capacity 
as one of the partnes Governments. It follows that there can be no objection to 
t he  Court reaching the same conclusion, as between the parries, in the present 
proceedings. 

263. The M o n e t q  Cold Case was a case of conditional liabiliiy, in the sense 
that any right or duty that the three Respondent States may have had to transfer 
the gold to Italy was contingent or conditional upon a determination of Albania's 
legal liabiiity to Italy. But not al1 situations of conditional liability would require 
joinder of the third party. For example one State rnight undertake, vis-a-vis 
another, that it will assume responsibility for a particular liability (such as the 



336 CERTAIN PHOSPHATE LANDS IN NAURU E941 

repayment of a loan by a third State) if the liabiiity is not met by a specifieci date. 
This -muid be a veaty of guarantee. It would contradict the purpases of such a 
treaty if the guarantor could oppose judicial proceedings against it on the buis 
that an adverse determination wodd inevitably reflect upon the original creditor 
State: see Ress, "Guarantee Treatiesw, in R. Bernhardt (ed.), Enqclopedia of 
Public Iruedonal Law, Amsterdam, 1984, vol. 7, p.117. 

264. As a procedural malter the absence of the United Kingdom and New 
Zealand in no way prevents the Court h m  effectively hearing and dealing with 
the present case. There is, for example, no indication that relevant evidence is 
not available to the Court by reason d the non-participation in the proceedings 
of any other State. 

265. It is submîtted, therefore, that the  case is properly constituted and rnay 
proceed against Australia as the sole Respondent State, The joinder of other 
States in the proceedings is not required. 

Section 4. The Relevance of Municipal Law Analogies to the Question Whether 
Australla is Properly Sued Alone 

266. Australia argues that "[tlhe position a t  internationai law conceming the 
absence of angr authority which would support the Naunian contentions on 
liability is not essentially different £rom the position in domestic legal systerns" 
(Preliminmy Objections, para. 309). In particular it argues that "as a general 
principle of law, the liability of a partner is joint, and not several, with other 
partners in relation to contracts into which he has tntered as agent for the firm" 
(id., para. 342). The suggestion is that Australia's liability here is similarly 
"joint", and that on the  municipal law analogy this requires the joinder of the 
other two States. 

267. The cases relied on in this context in the Preliminmy Objectiow 
(para. 344) involved private law partnerships suing or being sued in tribunais 
with jurisdictian over private parties as well as States. Those cases have no 
application to proceedings before the International Court of Justice. The 
Court's jurisdiction is exclusive to States, and is dependent upon consent. There 
is no reason to think that international Iaw follows municipal law in attributing to 
the joint action d States the consequences that may flow from partnerships 
between private parties under municipal law, especially since private parties are 
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amenabIe to the jurisdiction of municipal courts in whose temitory they (or 
persons acting as their agents) çarry on business. 

268. As the Court noted in the Nicampa Cme, a generd power of joinder of 
parties is the necesçasr corollary of an "indispensable parties" d e :  LCJ. Reports 
1984, p.392 at p.431 (above, para. 251), and the Court has no such power. Cf. 
also Cme conceming the L a d ,  Islami Md Miaithe Fm& m p u s  (El Salvador 
v. Hondww), Application by Nicampa for PermLrrion te Intentene I.ÇJ. Reports 
190,  p.92 at p.135. The essential point k that municipal law analogies are only 
relevant in intemational law if the structure of the situation which k the subject 
of the analogy is the same, or very similar. This may be the case is some areas 
(e-g. the idea of intemtionai tnisteeship), but in the area of international 
adjudicatory jurisdiction the position is different. National court systems have 
general jurisdiction over the subjeas of their law; that is the b a l s  for their power 
of joinder. The International Çourt has no general jurisdiction, and no power of 
joinder of parties. Its jurisdiction is particular, and dependent on consent. This 
point was made, for example, by Judge Jimknez de Artchega in the Case 
Conceming the Coniïnental Shev (Libym Arab Jamahirja W. Malta), Application 
to Intewene, I.C.J. Reports 1984, p.3, 69. See also L. Damrasch, "Multilateral 
Disputes" in L. Damrosch (ed.), The I n f e ~ ' o n a d  Court of Justice ai a CrossmadF, 
Dobbs Ferry, N.Y., 1987, p.376 at pp.378-80. 

269. For these reasons it is submitted lhat municipal law analogies, including 
cases involving private parties in mixed arbitral tribunals, are of lirnited value in 
the present context. But in any event, if it is sought to rely on municipal law 
analogies it is important to use the most appropnate analogies, the ones which 
rnost closely correspond to the situation under discussion. 

270. At cornrnon law, the Iiabiljty of co-trustees is joint and several, not joint, 
so that the beneficiary has the right to sue any individual trustee for the whole 
arnount of the damage: Clanville William, Ioini Obligaiions, London, 1949, 
p.159 and cases there cited. The reliance in the PrelimUt-y Objections on cases 
which involve partnerships rather than trusts ignores the point that the Nauman 
claim is essentially based on an international form of tmsteeship. 

271. Even the partnership anafogy, duly explored, points in the opposite 
direction to that suggested in the Preliminaiy Objections. In the comrnon law, for 
example, the liability of pastners in relation to torts or civil wrcings, and in 
relation ta breach of trust, is joint and several: 35 Halsbury's Caws of Eglaand, 
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4th edn., 1981, paras. 67-8; Lindley $r Banks on Pamienhip, 16th edn., London, 
1990, pp.324-5; B&th v. Fladgate [1891] 1 Ch. 337, 353; Lti@aors of Imperid 
Me~anhYe C d i t  h o c a i o n  v. Coleman LR. 6 H.L. 189 (1873), and authorities 
there cited. The reliance in the Prelimimvy Objectiom on cases i n v o 1 ~ g  
contracts ignores the point that the Naunian claim is based on civil wongs done 
by tnistees to the beneficiaq of the t m t .  

272. Anorher possible andogy relates to partnerships which have been wound 
up. The liability of partners prior to the dissolution of the partnership continues 
in relation to am imputable to the partnership: it does not Iapse when the 
partnership lapses. See e.g. Lindley dL B m b  on ort~ammhip, 16th edn,, London, 
1990, pp.348, 645; Dattiels Trucking Inc. v. R q e m  643 P. 2d llOs (Kan. App. 
1982). Thus men der  the capaciry of trustee ceases the liability remains. There 
is also some authonty for the proposition that the joint liability of partners (e.g. 
in conuact) becomes a joint and several liability upon the dissolution of the 
partnership: see Simpson & Co. v. Fieck (1833) 3 Men. 2 13; Stoltenhof s Esfate v. 
Howard (1907) 24 S.C. 693, both South African cases. Cases cited for the 
contrary proposition (e.g. Reed v. Ramey 80 N.E. 2d 250 (Ohio Ct of App, 1947), 
cired in 68 C o ~ u s  J u 6  Secunhm 5.352; Ault v. Goodrlch (1828) 4 Russ. 430, 
cited in 35 HaLFbuiy's Laws of England 4th edn., 1981, para. 187) are concerned 
rather with the continuing liability of panners after dissolution of the partnership 
than with the issue of joinder, or with whether the liability is dso several: cf. 
United States W. fitine 2 11 F. Supp. 168 (1952); Autitt P Keller Conrrruction Co v. 

Drew Agenq I m  361 N.W. Sd 79 (Minn. App. 1985). 

273. A broader survey of comparative law materials supports the view that, if 
there is a general principle of Iaw here, it i s  that liability for wrongful acts 
committed by more than one defendant is concurrent rather than joint, if by 
"joint liability" is meant an inseparable liability requiring to be enforced in a 
single action against al1 the debtors. Thus Weir, in hiç review of "Cornplex 
Liabilities" for the Infernaiiond Encyclopedia of Comparative Law, points out the 
diversity of municipal law regimes dealing with multiple debtors in contract or 
tort. He points out, for example, that two distinct forms of "solidarity" have been 
developed in bath France and Switzerland. (See Inlemariond EncycI~pedia of 
Comparutive Law, Vol XI, Torts, A. Tunc, Çhief Editor, Lhapter 12, k Weir, 
"Cornplex Liabilities", 1983, p.41.) But he goes on to conclude that: 

"it is the very geaeral rule b a t  if a tortfeasor's khaiour is held to be a cause of 
the victim's h m ,  the tortfeasor L liable to pay for al1 of the h m  so causcd, 
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notwithstmding rhat there was a Eoncurrent cause of that L m  and that anotber 
is responsible for rhar ta  use... ln other w o r k  tbe liabity of a tortfeasor is not 
& c t d  vis-a-vis the victim by the musiderarton h t  mother is mncurrentiy 
liable." 

(Id., p.43.) 

274, Ln response to the question whether açcounr k to be taken of debtors not 
before the court, Weir concludes that: 

"lt is extremely inçonvenient, and may be, unjust, to riy to da m. In those 
juridictions where a contribution daim may te raised only in the W s  suit, 
dy those present can h considered, and thk k the partice elsewhere also, d e r  
wrongdoers remainimg Liable to claimants dm are underpaid and wntribiitors 
who have overpaid." 

(14 p.7'2 (refereoces omitted).) 

275. In the same volume of the Encybpedia, Professor Honoré, writing on 
"Causation and Remoteness of Damage", concludes that ... 

"Most legal systems have special provisions which m&e thwc who partiupate in 
joint action Labre in solidum for the h m  done by all, 4 t h  the limits of  the 
uimmon purpose, whaiever the nature and eident of the contributions of the 
various agents. GERMAN kw wüi ervc as an example: by that, if several have by 
an ualawful act committed jointly Cgemeinschriflich bepgene  unenhbte 
Hmdung) caused damagc, each is Liable for the whole damage." 

(Id., p.7-123 (refereoces omitted).) 

276. Honork alsa States, in his treatrnent of the relevance of third parties, 
that ... 

"Sometimes the coniribution of the third persan is such that the h m  io the 
injurcd party is regarded ar, not being caused by the torileasor's wnduct or as 
being for some other reason too remote ... More often the contribution of the 
thud person is oot such as to exonerate the iodeasor  entirely The cnnduct of 
the tortfeasor aod the conduct or state or the third person are each concurrent 
c a w s  of the h m .  In that case it is traditiondy held in nearly all systems that, if 
the h m  is indivisible, the tortfemr is liable m solidum. Thu, the FRENCH 
Court of Cassation bol& that a iortfeasor who has caiised damage to anoihcr by 
his fault m u t  make g w d  the uinsequences without himg able to rely, as against 
the injured Party, on tbe coexistent fault of a tbird person, even as a partial 
exooeration fcom his responsibrlity." 
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(Hom&, "Condua and State of Tbird Persans", id, p.7-1&9 (references omitted). 
See also L a m  & Markes&., Tort'oup Linbiîi@for Unit~iîmthd H m  k~ the 
Cornmon Lmv md the Civil Imu, Cambridge, 1982, pp.l?&3f; hfarksinis, The 
Gemian Law of T m  Oxford, 1386, pp5234.) 

277. This position was relied on by the United States in the C m  conceming the 
AeriaI Incident of 27 J* 1955 (United States v Buharia). in its Mernorial in that 
case the United States argued that: 

'It is bue that k- S~tatuteh and Ruies of this Court do nui, nor, as fat as cm be 
s e e q  d ~ s  the jurisprudence of thir Court, deal speafidiy witb the problems OF 
the apportionment of liability between joint tortfeawrn BUI the application, if 
oeed be, d Article l(c) and (d) of the Statute, gr& adquate authority, for 
it a- that in al1 civilized counbies the nile is s u l x b n ~  the same. An 
m e v e d  plain~iff may sue any or all joint tortfcasors, jointiy or severaiiy, 
although be may ooUeEt from them, or any one or more of hem, only the full 
amount of bk damage. Tbe rehtionship between rhc joint tortfemrs ihemselves 
is a separaie ptoblem." 

(United States Mernoriai, Rend Incident of 27 lu& 19% PIeadinp ..., pp.229-30. 
The United States weat on to demanstrate, by a survey of comparative materials 
similar io that undertaken ber& t h t  "[tjhe law that liabiiity of joint tortfeasors k 
botb joint aad several a p p a s  unive&. id., p.2311, and for h a  camparative 
survey see id., pp,23a-33. The Court did mot need to deal with the ÿsue the 
Case was discontinued.) 

278, It should be stressed again that the issue at this stage of the proceedings is 
not the measure of damages, but the question whether the action c m  proceed at 
all. As explaineci in paras. 202-204 abave, the issue for the Court at the present 
phase is whether al1 States whlch have engaged in some degree of cornmon 
conduct need to be joined in an action brought, in cirnimtances such as the 
present, againsi one of those States. But here again the comparative law 
experience contradicts the position taken in the Preliminmy Objections. 

279. The history of the "indispensable parties" rule in major legal systems 
dernonstrates that it is better zreated as a conclusion ta an inquiry whether a 
court can properly exercise judicial power in the circumstances of a case before it 
rather than as an independent and prelirninary rule of procedure. The point was 
made tiy the United States Supreme Court in the leading case: 

"Whether a person is 'iodispensable', that is, whether a particular lawuii must be 
dismisseci in tbe absence of that person. can only be determined in the wntea of 
particul* Iitigation ... k u m i n g  the existence of a person who sbould be joined if 
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f e d l e ,  the only furthw question ariscs when joinder is not Posyble and the 
court must d&e whethw to dismirr w to praeed withoui him .... To say that a 
court 'mus' diimi in the a k a c e  of an indkpcnsable party and h t  it 'cannot 
proceed' d o u t  him puis the mattw the wrong way around- a murt does oot 
koow whether a p h u l a r  person is 'indirpwsable' uni3 it has examined the 
sihiatian to determine whether it can proceed &ut him." 

(Provident Tmdesrnw's Bmk B Tnrrf Co v. F m m  390 U.S. 102 (1569) at 
pp.11819 @ar d m ) .  On the developmmt of U d d  States doctriDe towards 
this psirion see also Reed, * h p u l s o r y  Joiiidu of Parties in Cml Actions" 
(6957) 55 M i C h i p  LR 327, 4a3, G.C. Hazard Jr, "hdispnsable Part).* The 
Hitarical O n p  of a Proaedwal Phantom" (1961) 61 Cokunbia LR 1244.) 

Under this approach, a court should seek to do justice behveen the parties as far 
as it can. 

280. The same conclusion emerges from the extensive comparative shidy 
conducted by Dr Cohn for the International Encydopedia of Comparative Law. 
He concludes that: 

T h e  concept of cumpulsory plwality includes a hard wre of cases, which are 
fairly easily defioable and whicb by their nature would as a d e  not be adequately 
served by the d e s  on permissive plurahly. This category conskt6 af two Mereut 
groups of cases, Le., first those in whidi it is a reqkcment of substantive law rhat 
a ngbt not be exercised otbenvise tbao by or a g k t  aII cwcerned, arid secondly 
those in which the bmdq force of a judgment n e c e d y  &eEts dire* more 
tban one parry ... Experience in the COMMoN L ~ W  muatries bas furthemore 
sbown that even in the case of the two groups which cao be readiiy enougb 
defrned the statutory defdtions do not always operate satkfactorily in practim 
and that eveo io these cases there is occasional@ a dear rieed to grant exemption 
kom the requirernent of joining ai l  those who, acuirdmg to a strict rule of law, 
ougbt to be joiaed. It may thetefore be eqwted that in this field a growing 
sphere will bave to lx left to jud id  discretion guided eitber by pragmaiic rules 
or by more or less ficible precedents." 

(International Eocydopedia of Comparative Law, Val XVI, CiMI Rixedure, M. 
Cappelietti, Chief Editor, Chapter 5, EJ. Cohn, "Parties', 1976, p.45.) 

281. It should be mted that even in legal systems which include an 
"indispensable parties" rule, that mle frequently has exceptions in cases where 
the "indispensable parry" is not amenable to the jurisdiction of the court, or 



342 CERTAIN PHOSPHATE LANDS IN NAURU [looj 

where (as under the "mmplete diversity" nile under the United States 
Constitution) to join that party would involve the loss of the Court's jurisdiction.~ 

282. Rie present case involves a claim for breach of trust, or altematively for a 
civil wrong, made against the State which was a principal Party to the 
Trusteeship and which was responsible through its own officiais and by its own 
laws for the administration of the Tmst Temtory. The partnership arrangement 
between the three States has been dissolved. 'Ifie proper use of analogies in 
these circurnstances dictates that the case should be permitted to proceed. 

Section 5. There Was No Special kgal  Regime Requiring the Joinder of the 
Other Parlner Goverrimentg 

283. The involvement of the United Kingdom and New Zealand in the British 
Phosphate Commissioners, and in the administration of Nauru, did not create a 
special legal regime requiring the joinder of al1 thtee States in any proceedings 
arising out of the Trusteeship. 

284. The "Administering Authorig" waç not a separate legal entity, in the way 
that an international organization is an entiîy separate from its members. It was 
simply a legal description for a partiçular arrangement involving a degree of 
participation on the part of the other two States, a device for associating the 
United Kingdom and New ZeaIand in the administration of Nauru. Zn fact that 
association, though initiaHy intended ro be substantial, was nominal and 
consultative only. 

285. The Preliminq Objeciions denies that Australia was under any ohligatian 
to comply with the 'Fnisteeship Agreement, attributing that obIigaiion to a 
"Partnership" constituting the Adrninistering Authority (para. 321). But there is 
no general principle of law that a "parrnership" constitutes a separate legal entity, 
and there is no evidence of any intention on the  part of the  United Nations to 
constitute or recagnize as a separate legal entity an "Adminiçtering Authority" 
somehow separate and distinct from the States which were involved. The 
liabiliiy of an "Administering Authority" is nothing more than the Iiability of a 
State for its acts and omissions in that capacity. 

lu  England, joindcr OF a joint contractor is not required Îf lhat person is out of the. 
jurisdiction: Glanville Wiams, loin1 Obligations, London, 1949, p.53 and cases there cited. 
In French law joinder can be ordered nonvithsianding problems or venue, hui ir: not available 
in mes where the court has no jurisdidion over tbc Frson to be joined: Cohn, op. cit., p.39. 
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S86. if the "Administeriog Authoriy was a separate legai entity in the case of 
Nauru, this must have been so with a l  other Tmteeship Agreements: the terrn 
"admlnistering authority" is used in Chapters XLI and X3Jl of the Chaner to 
apply indifferently to a single administering authorîty and an adminiçtering 
authoriiy wnsisting of two or more States, or of an international organization. 
But if that was so then it iis difncult to see how there could be any question of the 
liability of a State after it had ceased to be an administering authority through 
the termination or expiry of the relevant treaty. It would, for example, be 
difficult if not impossible to justify the United Nations' position on South Africa's 
mntinued liability for certain actions in Namibia prior to its independence: see 
above, para. 227. These would be claims against a separate "Authority" which 
had ceased to exist. 

287. The Australian reliance on the International Tin Council case in the 
H w s e  of Lords (Rq~ner (J..H.J (Mincing h e )  Ltd v. D e m e n t  of Trade; 
Maclaine Watson v. Depruiment of Tmde [IWO] AC. 428) is misplaced (see 
Preliminaty Objections, para. 314). That case was concerneci with the questions 
(1) whether certain contractual obligations had been entered into by the 
International Tin Council as a separate legal entity, and (2) whether any liability 
the Member States may have owed by reason of the Sixth International Tin 
Agreement could be enforced by the creditors in the English courts. The House 
of Lords held that only the Council was a party to the contracts, and tbat any 
liabilities Member States might have had were unenforceable in English law 
because they derived directly from an unimplemented treaty. The House of 
Lords did not have to decide - and on their view of the effect of the Skth 
International Tin Agreement did not have jurisdiction to decide - whether 
under the Agreement there was a rîght of recourse as between the Member 
States. The present case, by contrat, arises at the internationai, not the 
municipal level, and concerm the acts and omissions of a Srate which acted 
directly through its own officiais and organs, rather than indirectly in its capacity 
as a shareholder or stakeholder in some separate corporate entity. 

288. The different toles and responsibilities of the three States in respect of 
the administration of Nauru are evident from even a cursoty reading of the 
various legal instruments: 

289. (a) Under the Nauru Island Agreement of 2 Juty 1919 between the 
three States (Nauru Metnorial, vol, 4, Annex 26), the 
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administration of the IsIand was vested in an "Administrator" 
appointed by the Australjan Government for a term of 5 years 
(Art. l), and thereafter as agreed between the parties. 

290, (b) Under the LRague of Nations Mandate for Nauni of 17 De~ember 
1920 (Nauru Mernorial, vol. 4, Anna 27), the Mandate was 
conferred upon "HÎs Bntannic Maje~tf, and the Mandatory was 
given "full power of administration and legkdation over the 
territory subject to the preseni Mandate as an integral portion of 
his territory" (Article 2). At tbat the, and at di tirnes prim to 
Naunian independence, thir "full power" was in fact vested in the 
Commonwealth of Australia under arrangements which could not 
be changed without Australian consent. Nauru was administered 
as an integral part of Australian territory, as distinct from the 
tenitory of any other State. 

291. (c) The primary role of Australia in the administration of Nauru was 
strengthened by the Supplementary Agreement concerning Nauru 
of 30 May 1923 (Nauru Mernorial, vol. 4, Annex 28). Under that 
Agreement, ordinances made by the Administraior were subject to 
disallowance by the appointing Government only (Article 1). 
Copies of ordinances, proclamations and replations were to be 
forwarded to the other two parties, but only "for their information" 
(Article 3). Rie Adntinistrator was required to conform to the 
instructions of the appointing Govemment (Article 21, and nat to 
the instructions of the other two Govemments. Austrdia waç the 
appointing Govenunent throughout ,the whole perioà of the 
administration of Nauru, from 1919 until independence in 1968. 

292. (d) mat Nauni had been adrninistered by Australia was recognized in 
the Trusteeship Agreement for the Territory of Nauru of 1 
November 1947 (Nauru Mernorial, vol. 4, Annex 29), which 
prwided that the Govemment of Australia would continue to 
exercise "full powers of legislation, administration and jurisdiction 
in and over the Temtory" on behalf of the Administering 
Authority unless otherwise agreed (Article 4). It was never 
otherwise agreed. 
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293. (e) Undet.the Agreement between the tbree Partner G o v e m e n t s  
relating to Nauru of 26 November 1965 (Nauru Memorîd, vol. 4, 
Annex 30), a Nauruan Legislative CounciI was established, but 
"without affecting the powen of the Commonwealth Parliament to 
rnake laws for the Government of the Tetritory" (Article l(2.1). 
The Australian Govemor-General bad tbe power to disallow any 
Ordinance made by the Legislative Council (Article l(5.)). The 
administration of the hland was vested in "an Administrator 
appointed by the Government of the CbmmonweaIth of Australia" 
(Artide 3), thus ending even the theoretid possibility that the 
parties might have agreed, under the 1923 Supplementary 
Agreement, on an Administrator appointed by some other 
Government. Appeals from the Nauruan courts went to the High 
Court of Australia (Article 5(4.)). Australia reserved the rlght to 
make "such other provisions in relation to the govemment of the 
Territory m the Govemrnent of Aumadia deems neçessay or 
convenient" (Article 6, emphasis added). Article 1 of the 1929 
Agreement, and the whole of the 1923 Agreement, were 
terrninated (Article 7)- thereby terrninating the duty of the 
Administrator to "supply, through the Contracting Govemment by 
which he has been appointed such other information regarding the 
administration of the Island as either of the other Contracting 
Govemments shall require" (1923 Agreement, Article 3). 

294. The reason for assodating the United Kingdom and New Zealand in the 
administration of Nauru was the conçem felt at the potential comequences of 
exclusive Australian convol, including, to some degree at least, the adverse 
consequences for the Naunians. See Nauru Mernonui, paras. 80-9, 107-10; 
Macdonald, IR PwJuit of the S a c d  TM, pp.4-18. It would be nirious if the 
addition of other States in the administration of the temitory made Australia Iess 
accountable for these adverse consequences. 

295. The three States in the 1987 Agreement themselves envisaged separate 
proceedings being brought agaimt one or other of them, in respect of the actions 
of the Cornmissioners or former Commissioners of the British Phosphate 
Commission a.s such: Agreement to Terminate the Nauru Island Agreement 
1919, 9 Febniary 1981, Article 3; Nauru Mernonul, vol. 4, Annex 31. This 
provision does not in ternis relate to acts done by the Administrator, or by one of 
the Govements ,  in the exercise of govermental authority over Nauru 
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(whether or not the present claim is properly described as "arising out of the 
actioris of the Commissioners or former Commissioners as sucb": see below, 
para. 306). But the Cornmissioners were much mure analogous ta a commercial 
pannership than wa the arrangement for the administration of Nauru. If, as 
envisaged by the 1987 Agreement, a system of joint and several liability applied 
to the acts of the Commissioners afier the dissolution of the partnership, this 
must be true, a fortton, in the case of a c l a h  againsl Australia in respect of i t ~  
administration of Nauru under the Mandate and Trusteeship. 

296. For these reasons, it is clear that there was no arrangement opposable to 
Nauru whiçh required, or which now requires, the joinder of any other State in 
proceedings against Australia arising out of itr administration of Nauni. 

Section 4. The Nauruan AppIication is AdmlssiMe men ic in wnsequence, 
Austrelia may have a Right ot Reoourse against the other Two States 

297. Australia argues that the Monetaty Gold principle appZies here because a 
decision adverse to it would necessarily imply that Australia has a nght of 
recourse against the United Kingdom and New Zealand (Preliminq Objections, 
paras. 352-3). It is submiited, first, that this issue does not anse at the present 
stage of the prweedings; secondly, that a decision adverse to Australia in the 
present proceedings wouid not necessarily entai1 that it has such a right of 
recourse; thirdly, even if a decision in the present case did carry that implication 
or entailment, nonetheless the present proceedings are admissible; and finally 
that any right of recourse Australia may have against New Zealand or the United 
Kingdom is governed by arrangements between those States tu whiçh Nauru is 
not a party and which are not opposable to it. 

k THE IMPLICATIONS OP A DECISION ADVERS~'TO AUSITALIA 00 NOT POSE.%. IN THe 

CIRCUM~ANCES. AN EXCLUJ~LY PRELIMMRY CHARACIER 

298. It was submitted above (paras. 246-8) that the extent and basis of 
Australia's liability in the present case is a matter for determination on the 
merits. It follows that whether in this respect the non-joinder of the United 
Kingdom and New Zedand calls for the application of the Monetmy Cold 
principle (by reason that the Court's decision necessarily implies that Australia 
has a right of recourse against those States) is a question which in the 
circurnstances of this case does not possess an exclusively preliminaq character. 
For example, that issue would not aise if the Court held Australia not to be 
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liable at al4 or if it held Austrdia to be liable on a bask or for a reason which 
(quite apart £rom Article 59 of the Statute) did not apply to the other States. 

299. This point is made even by critics of the Court's consistent approach to 
the indispensable parties issue. For example Damrosch concludes that ... 

'In e~ceptimal cases it may be appropriate for the Çaurt to decüne to d e  on 
certain issues if an absent tùird state's nghb or obiigations are inextncably bound 
up with the daims or defences of the parties. This declsion is best made on a 
case-by-case basis at the merits phase, rather than w the b i s  OF frapentaq 
iaformatioa available on prelimmary objections," 

(Damrosch, "MuItiIateraI Disputes" in The I rmmaümd Cmti of Jwke  n 
C m s d ,  Dobbs Ferry, N.Y., 1987, p376 at p.400.) 

300. In any event, a decision of the Court against Australia would not 
determine the issue whether Australia had a right of recourse againsr the United 
Kingdom and New Zealand (Preliminary Objecriom, paras. 352-3). The existence 
and extent of a right of remurse between States jointly participating in wronghl 
activity is a separate issue from the liability of one of those States to a third party 
injured by the activity. The United Kingdom and New Zealand m y  well have 
defences to an Australian daim: the existence and extent of any such defences is 
a matter to be determined in separate proceeding. As the Chamber pointed out 
in the Cme concemirtg fhe Lmd, Irland and MmMtime Fronfier Dkpute (El 
Salvador v. Hondwm), Applicalion by hricmgun for Permki~n  fo Intewene, I.C.J. 
Reports 1990, p.92 at p.134, "[a] case with a new party, and new issues to be 
decided. would be a new case." 

301. Thus the possible liability of the United Kingdom and New Zedand in a 
"recourse" action by Australia is not a reason for applying the Monei-y Gold 
principle in this case. 

C. THE PROCEEDINGS ARE ~ I M I S S I B L E  EVEN IF A5 A REÇULT A U ~ I A  HA5 A R1CikIT OF 

RECOUR~E AGAINST AN- STATE OR STATGS 

302. Alternatively, even if the Court's decision in this case çarried the 
necessary implication that Australia had a primafacie right of recourse against 
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the United Kingdom and New aaland, that should not prevent the Court from 
exercising its jurisdiction in the present proceedings. 

303. It has already been seen that the Court ha not aiiowed itself to be 
deterred from the due adminisuation of international justice by any " logid  
oorollary" of its hdings  hîerpm-tes, on the bais that Article 59 of the Statute is 
sufficieut to protect third parties (Case conceming the Fm& Dispute (BtukUia 
Faso v. Republic o f M i )  1.ÇJ. Reports 1986, p.554 at p.578; above, para 257). 
Similarly, the fact that a finding as between the parties would be Yantarnount" to 
a h d i n g  in respect of the legal position of a third party would not have 
prevented the Court £mm exercising juridiction in the Case conceming the Land, 
Island and MmMtime Fmnli'er Dispute (El S d v d o r  v. HoncUvas. Applicatbn by 
N i c w a  for Permission to Infewene) I.C.J. Reports 1990, p.92 at p.122; above, 
para. 260). 

304. As the survey of comparative law materials in paras. 273-231 above 
reveais, the generally açcepted mles for liability proceed on the basis that a 
victim should not be denied a remedy against one wrongdoer merely because 
other wrongdaers who may have been involveci are not amenable to justice. 
Similar considerations apply here. As between Nauru and Australia, the burden 
of seeking contribution for the wrong done to Nauru should be cast on Australia 
- which was, and is, in a position to take appropriate action to assert whatever 
rights it may have. 

D. &TY RTGKI. OP &OURSE AUSITALIA MAY HAVE A G A ~ F I S ~  NEW Z w  OR THE 

UWW KINGDOM IS GOVERNED BY ARMNG~MENFS WHIM ARE NOT OPPOSABLE TO 

NAURU AND ~ O T  BE ReLtm ON ip me ?mm RROCEWINGS 

305. Findly, it is submitted that Austrdia m y  not rely, in the present 
proceedings. on any arrangement it may have made, or on any regime of 
recourse that may exist, as between Australia and third States. Such an 
arrangement, or such a regime, is res inler alios acta so £as as Nauru is concerned, 
and is not opposable to it. 

306. The provisions of the 1987 Agreement, which relate to recourse as 
between the three States in respect of claims arising from the acts of the British 
Phosphate Cornmissioners as such, have been referred to in para. 295 above. 
The Court is of course not cailed an in the present proceedings to decide 
whether the Nauruan cIaim is one "arising out of the actions of the 
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cirnirnstançes of the administration of Nauru, the claim is properly broughi 
against Austrdia dane. Whatever the case rnay be with a group of States each 
contributing a part only to an overall loss or injury, a State whose acts are the 
sole or principal cause of the injury, or which 6- the principal wrongdoer, can be 
sued alone. 

311. Australia was the effective governing authority, and was recognized as 
such by dl conoerned, including the United Nations. The ttcts, decisions and 
negotiations which fom the b a i s  of Nauni's daim were al1 made or carrieci out 
by Australia and by Australian oficials: see above, para 288 for an analysis of 
the treaty provisions. 

312. Constitutionally, Nauru was at al1 times an Australian external tettitory, 
governed by Ausirdian officiais under executive powers applicable to a Crown 
colony, and (after 1965) under Australian leaslation (the Nauru Act 1965 (Cth); 
Nauru Memotid, vol. 4, Amex 39). No legislation was passed for or goveming 
authority exercised over the Trust Temtory of Nauru by the United Kingdom or 
New Zealand. See  Nauru Mernorial, vol. 1, Bart IV, Chapter 3, and paras. 641-3. 

313. Ail the relevant negotiations with respect to Nauru in the period 1964- 
1957, and dl the legal acts required to bring Nauru to independence, were 
d e d  out by hstrdian officiais under Australian goverrimentai authority, and 
by Austraiian legislation. The role of the United Kingdom and New Zealand 
was consultative only. Ii is a fiction to say that "the Administrator was 
responsible to al! three Governments" (Preliminq Objectiom, para. 341). In fact 
only the Australian Government gave instructions to the Administrator, and 
legally (as a matter of the administrative or public law of the territory) only the 
Australian Government was competent to give the Administrator instructions. 
Cornplaints which the United Kjngdom or New Zealand may have had abut  the 
Administrator would have had to be made through the diplornatic çhannel to the 
Australian Gwernment, which possessed the sole effective decisional power, as 
the 1919 Agreement and subsequent changes to it reflect. 

314. Even the earlier limited rights of the United Kingdorn and New Zealand 
with respect ro the administration of Nauru were substantially eliminated by the 
1965 Agreement, which was as between the three Partner Governments the 
governing instrument in the crucial pre-independence period: see above, para. 
288. 
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315. It is thus not tn ie  to aay that New Zealand and the United Kingdom "in 
no relevant sense acted differently from Australian (hIUnUlary Objections, para. 
359). No United Kingdom or New Zealand official exetcised goveniing 
authority aver N a m  as Adminktrator or otherwisc. No United Kingdom or 
New Zealand legislation formed part of the law of Nauru. Both the ternis on 
which and the mddi t ies  by which Nauru achieved independenoe were the result 
of Austrdia's acts - a conclusion which is not d e ~ t e d  by the fact that there was 
consultation with the other two Governments kom time to t h e  about those 
issues. See further above para. 6-8, 

316. It is true that, on principles of agency rem-d in the Trusteeship 
Agreement, there is a real possibility bat the United Kingdom and New Zealand 
might also be legally liable to Nauru in respect of the actç of Australia 
cornplaineci of. Whether thztt liability exists, how far it extends, and whether 
there are any separate defences to any claim that might be brought by Nauni, are 
matters for detennination in any subsequent praceedings that may be brought. 
They do not affect the issue of Australian liability. 

Section 8. The h p e r  Administration of International Justice Kequires 
Ktejection of the Auçtralian Argument 

317. The Court could not play ils proper role in the administration of 
international justice i f  a State could immunize itself frorn jurisdiction by 
associating itself with others in the commission of some wrong. nius the 
principle of discrete or concurrent liability corresponds with the normal or 
cornmon-sense approach to issues of international responsibility. 

318. The Australian theory of liability would make States effectively immune 
from international proceedings against them in respect of their own acts, 
provided those acts were perfcirmed jointly with or on behaif of another State or 
States. In fact the Court, confronted with such cases, has always deait with the 
issue before it on its rnerits, except where the rights of another State were (as in 
the hfonetmy Gold Case) the very subject matter of the dispute. See above, 
paras. 205-216. In any situation short of Moneraiy Gold, "the appropriate remedy 
to protect the interests of third parties in pending contentious proceedings" who 
do not wish to rely solely on Article 59 is for them to iniervene: cf. Judge Sette- 
Camara, Continental Shelf (Libyan Amb Jamahirja v. Malta), Applicaion ro 
Inteivene, LCJ. Reports 1984, p.3, at p.89. 
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319. This is borne out, for example, by the Co& ChmmI Che, J.CJ, Reports 
1949, p.1. There the Cous held that Albania was liable for the damage done to 
United Kingdom ships by mines laid in Aibanian territory, althaugti the mines 
were not laid by Albania itself. There was evidence in that case that the mines 
were laid by hvo Yugoslav mine-sweepers (cf. id., pp.16-17). After noting that 
Yugoslavia was not a Party to the case, the Court mmmented that the only 
question it had ta decide was whether Albania was liable under Întenrational law 
for the damage (id., p.17). It held that Abania was so LabIe, on the bais that il 
had means of knowing about the presence of the mines, and went on to assess 
the hl1 amount of the British loss (id., p.23; and see Co@ Chnnnel Case 
(Assement o-f C~rnpens~on) ,  LC J. Reports 1949, p.244). Thus the Court held 
Mbania fully liable for the 10%. This point was stressed in the dissent of Judge 
Azevedo. who stated that: 

The victim tetains the right to submif a daim against one only of the resporisibte 
parties, in soli&, in accordance &th the choicc whicb is alwsys left to the 
disnetion of the vidim, in the purely econ~mic field; wbereas a criminal judge 
caaaot, in principle, pronoune an accornpüre or a principal guilty without a i  the 
same time esiabllbmg tbe guiit d the main author or actual perpetratot of the 
offense." 

320. In its PreIiminay Objections (para. 345) Australia refers to the 
"hypothetical situation" of a compromissory clause in the Tmsteeship 
Agreement. But such a compromissory clause could never have been availed on 
by Nauru, since by definition it would have been terminated prior to (or at the 
point O£) Nauru's becaming independent. In &y event the "hypotheticai 
situation" probably could not have arisen, since the Court held in 1966 that no 
proceedings could be brought by third States alleging non-cornpliance witti the 
basic obligation c~ntained in a Mandate: South WRFI Afnca Casa (Second 
Phase), I.CJ. Reports 1465, p.6. Such third States, it held, lacked any interest 
"specificaily juridical in character": id., at p.34. There is no reason to think that 
the Court in that case wuuld have treated any differently obligations arising 
under a Tmsteeship Agreement. But plainly it c a ~ o t  be said that Nauru had no 
interest "specifically juridical in character": the people of Nauru were the 
beneficiary of the Tmsteeship, and not rnere byçtanders. After independence, 
Nauru, representing its people, must be able to seek redress against any State it 
cm show to have k e n  in breach of its obligations - obligations owed to the 
Naunian people, and noi, or not only, to other States. 



l [ l l l l  WRIITEN STATEMENT OF NAURU 353 

l 
321. A more relevanr "hypothetical situationw would lx to assume that Nauru 
had succeeded in negotiating some redress from the United Kingdom and New 
Zealand, on a 'bithout prejudice" basis. Despite this it must foUw from the 
Australian argument that the Court wodd have no jurisdiction to determine the 
extent of Austraiian liability. In fact the position of those non-parties is fully 

l protected by the Statute and the Rules of Court. 

1 Section 9. Incornpetence of the Cauri to Detemine Jurlsdictiwnai Issues 
affecting the United Kingdom or New Zaimd ia these Pnmdlngs 

322. Finally, it is necessaq to enter a reservation on one point. The Australian 
argument consistently assumes (1) that the mnsent of the United Kingdom and 
New Zealand is essential to the present proceedings, and (2) that they have not 
consented: see Preliminq Dbjectiom, paras. 349, 355. For the reasons given 
dready, the first of these assurnptions is unfounded. So far as the second 
assumption is concerned, both States are parties to the Statute and have 
dedarations in force under the Optional Clause, and it is not conceded tbat they 
have not consented. The central point is that the Court Is not competent in the 
present proceedings to interpret any provisions in the Optional Clause 
Declarations of the United Kingdom and New Zealand that they might have 
sought to rely on, if they were parties tci proceedings cornmenced by Nauru - or, 
for that matter, if they were parties to proceedings commenced by Australia. 

Section 10. Conclusion 

323. For these. reasons, it is submitted that the present case is properly 
constituted as to parties, and may properly proceed against the Respondent 
State alone, Zeaving it up to that State to take such action as rnay be available to 
it to seek frorn the other two States any redress to which it may lx entitled. 
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PART V 

THE OVERSEAS ASSETS OF TESE BRITISH PHOSPHATE 
COMMISSIONERS 

The Difïerence Concerning Unlawful Disposal of the Overseas Assets 
Constitutes a LqpE Dispute 

324. Australia first of dl takes the point rhat "there has been no formal clairn 
by Nauru to these assets nor any discussions or negotiations in relation to the 
daim to these assets" (Preliminq Objectiom, para. 369). 

325. There is no requirement either in general international law or in the 
Statute of the Court that a claim should be a "formal clairn", and the Australian 
Government cites no authorhies to support Its view. IR its practice the Court has 
not shown any fondness for formalism and this precisely in the context of 
jurisdictional questions: see the Co+ C h e l  Case (Cornpetence), LCJ. 
Reports 1948, pp.27-8; Norlhern Cameroons Case, LC.J. Reports 1963, pp.27-8; 
Hersch Lauterpacht, The Development of Intemafional Law by the International 
Cour! of Jirstice, London, 1958, pp.200-S. 

326. The Australian Government also contends that there is no "legal dispute" 
between Australia and Nauru "in relation to the daim by Naum for certain of the 
overseas assets of the British Phosphate Commissioners" (Preliminq Objections, 
para. 368, and çee also para. 372). 

327. The diplumatic correspondence presented in the Mernorial (paras. 471-7) 
clearly reveals the existence of "a disagreement on a point of iaw or fact" 
between Nauni and Australia in accordance with the succinct definition of the 
Permanent Court in the Mavrommatis Palestine Concessions Lare, P.C.I.J., Series 
A, No. 2, p.11. 
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328. The practice of the Court is based upon deterrnining the substance of 
things and not their superficial appearançe or fom. Thus in the Notthern 
Çameroom Cme the Court referred to "the opposing views of the Parties" as 
revealing "the existence of a dispute in the serise reoognised by the jurisprudence 
of the Court and its predecessar ..." (LCJ. Reports 1963, p.27). SimiIarly, in its 
Advisory Opinion in the Headquartm Agreement. case (LCJ. Reports 1988, p.27) 
the Court referred to the South West Afica cases (1.C.J. Reports 1962, p.328) and 
observed that: 'The Court found that the opposing attitudes of the parties clearly 
established the existence of a dispute". In the present case the exchange of 
letters of 1987 (se@ below, 335-41) establishes "the opposing attitudes of the 
parties" in the most straightfosward way. 

329. The existence of a dispute is not conditioned by the fact that the Nauntan 
letters did not set forth "any legal ba is  for the claim" (Preliminq Objections, 
para. 370). The expression of view by Nauru is unequivocal, and both sides were 
aware of the background and the precise history of the issues relating to the 
phosphate industry. 

330. Nor can the issue be d e c t e d  by the fact thar the daim relating to the 
overseas assets was raised "in 1987 at the earliest" (hliminary Objections, para. 
371). In the opinion of the Nauru Government at the material time the whole 
famiIy of issues concerning the phosphate industry remained unsettled. It B thus 
astonishing to find that the Australian Government ciairns to be surprised that 
Nauru reacted to the disposal of the assets in 1987. 11 was natural that Nauru 
would react when it discovered the intentions of the former "Partner 
Govemments" in respect of asçets in which Nauru had an evident interest. The 
reacrion was entirely congruent with the general attitude of Nauru in face of 
Australian reluctance to take Naunian claim seriously. 

331. In relation to t he  diplornatic correspondence of 1987 the Australian 
Government asserts that: 

The reference ta leaving the matter to be pursud at another t h e  or placc (letter 
of 23 July, Nauru Memwial, para. 476) dms noi indicaie that any 'positive 
opposition' to the daim had yet emergcd between Nauru and Australia 50 as Io 
çonstiiute a dispute ..." 

(Preliminaty Objections, para. 372.) 
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332, The passage concerned, allowing for the normal level of oourtesy 
maintained between the two parties, indicates u n e q u i v d y  the non-acceptance 
by Nauni of the key proposition in Mr Hayden's letter of 15 June 1987. The 
President of Naum d e s  dear that he does not accept 'leur statement that tbe 
residud assets of the British Phosphate Commissioners were not derived in part 
from its Nauru operatiom" (letter dated 23 July 1987). The President's hrther 
statement that the rnatter would not be pursued "here" but at another place and 
time carmot, in ordinary usage, be taken as a qualification of his rejection of 
Mr Hayden's statement. 

333. This correspondence was precipitated by the news îhat the Partner 
G w e m e n t s  were planning the disposal of the a~sets. In the view of Nauru the 
existence of a Nauman interest in the assets was a matter of common knowledge 
mong oficlals. The disposai of the assets coatituted a further development of 
the existing dispute çoncerning Australian responsibility for breaches of legal 
duty in the period of Trusteeship. 

334. The origin of the British Phosphate Commissioners assets is recognised in 
the leading history of the phosphate industry, which contains the following 
passage: 

"Except for the original purchase pricc and the aaumdated susplus re-invested 
wiih the Cornmirsioners in 1950, the Comrnisswner~ bad been able to h c e  al1 
developments fm withii the industry3 

(Wsiiiams & Macdonald, Ine Phosphufeers, Melbcumc, 1985, p.404.) 

335. The Governen t  of Naum was derted to the proposed winding up of the 
British Phosphate Commissioners by press reports and a note was sent to the 
Australian Government requesting information and requesting consultation "in 
matters relating tcs the disbursement of the assets of the B.P.C." (Mernorial, 
Annex 84 No.4; Note dated 5 January 1987). In reply the Austraiian 
Govemment confirmeci "that arrangements for the winding up are in hand and 
that it is proposed that the partner govemments, including the Australian 
Government, sign an agreement shortly to bring this about" (Note dated 
20 January 1987; Mernoriai, Annex 80, No.7). 

336. In response the Nauru Govemment dispatched a note of which the 
significant passages are as follows: 



360 CERTAIN PHOSPHATE LANDS IN NAURU [ l i p I  

"The Department of Eiaeraal Anairs of the Republic of Nauni presenfs its 
uimpliments to the Autitrafian Hi Commission and has the honour to 
aclrnowledge witb thanlrs the Higb Commission's Note No.3/8ï dated 20 Jaouary 
1987 in resped of the Department's query uincerning the earher press reports on 
the winding up of the British Phosphate C-wers. 

The Department of EjPernai Anairs has the fiirther hmour to note that an 
agreement wiU k higned sbortly amwg the thrw partaer g o v m e n t s  to 
f ad i a t e  wlndiog-up of the &airs of Be British Pbwphatc Commissioners. The 
Departmeut expreues regret îhat the three partaer gwernments are 
mntemplating the windhg-up of the Bntth Phohphte Commissioners and 
distribution of the'i funk at the present junfture, when Nauru has set id motion 
an independent and impartial Cornmirsion of Inquji  into the question of 
rehabihtation and resioration of the phosphate h d s  w o r k e d a  by British 
Phœphate Commissioners and nthcn during the p e t i d  before tbe independence 
of N a m .  

In view d the abwe, the Departtuent of M e r n a l  Alfaim requesrs the three 
partncr gwenments of Australia, New Zealmd and the United Kingdom to lx 
god  enough at least to keep the fuads of the British Pbosphate Commissimers 
intaci without disbunement, until the conclusion of the task of the said 
Cornmision of Inquiry. 

The Department further requests the three parber govenunedts that the alfice 
r m &  and d h e ~  documents of the British Phosphate Commissioners may kiudiy 
be kept preserved and that the said Commission of Inquiry be permitted to have 
acçess to and use of these: records and documents, Ui so far as they may be 
relevant and useful for the W h c n t  of the maadaie of the &d Cornmkian.' 

(Note dated 30 Jaauaq 1987; Memoiid, Anna 80, No.11.) 

337. This note of 30 January 1987 did not receive a response and in due course 
the President of Nauru, Mr Hammer DeRoburt, wrote to the Austraiian Minïster 
of Foreign Affairs, the Honourable W.G. Hayden, in the following tem: 

"1 have read with somc interest of the reeent k i t  to Autralia of Sir Geoffrey 
Howe, the British Foreign S e a e t q .  From news rewris it appears that he and 
you bave discus~ed amongst other thmp matters of regionai Pacilic interest. 

It occuned tome, therefore, a m a t  opportune moment to raise witb you a mattar 
of great conceru ta my gwemen t .  We were coocerned to l e m  by your 
Diplornatic Note in January, dong with Notes from the Uniied Kingdom and New 
Zealand, that the assets of the British Phosphate Commissioners were about to be 
wound up by an agreement thea shortly to be siped. As you are, no doubt, aware 
my goverment voiced ihat wnsern by a Turther Diplornatic Note to you dared 
30 January 1987. This was sent in çimiar terms to bath the other partuer 
governments in the former Tmt. SO far there hm been no reply to this Note. 
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My goverurnent takes the strong view Lhat such asse& +ose ultimate derivation 
Iargely a r k  from the veq &i of Nauni Island, should be direaed towards 
assistance in i ts  rehabüitation, particuiariy to that me-thirâ which was mined 
prior to Independence. 

The Note io you and orfier govcrnmcnts, howm; was by way OF an interitu 
measure merely moving you to withhold âishibati01~ of assets util the report of 
the presenl independent CnmmKFim of Lquhy in the Rehabitation of the 
Worked-Out Phosphate h d s  of Nauru has k e n  wmpieted and published. My 
gwernment ÿ, of course, optimistic that pur Airstralian gwernment wiii 
participate in such ioqujr and make such tiubmissions to it as it deems fit. 

The *le rehabitation question is a m a t  ve&g problem. On thiF question, 
there appears to be a number of intmgikk, and ii is the bdief of my governent 
that irre~ocable siances should aot be asoumed by the various gwernments at the 
autsei. For that reason, we lmk forward to a report from the Commission which 
we hope will be h t h  cmistntaiw. and üluminating. To achieve that desirable end, 
my government would seek h m  the Australian gwernment wbatever assistance 
it can render this vatuable inquiry. 1 nahrraiiy lmk lorward to your famurable 
reply." 

(hIiminuy Objech'om, vol. ii, h e x  13.) 

338. This letter from the President involves a clear affirmation of an interest in 
the British Phosphate Commissioners' assets and a linking of the question of the 
disbursement of the assets with the issue of rehabilitation. 

339. The nature of the dispute was given hrther confirmation as a result of the 
exchange of letters with which the sequence of correspondence ended. The 
Preaident's letter of 4 May 1987 drew the following response from the Australian 
Minister of Foreign Affairs: 

"1 refer to your letter dated 4 May regard* the disposal of the assets of the 
British Phosphate Commissioners. 

The agreement signed on 9 Febmary 1987 which completed the wind up pro~ess 
foiimred terminaiion of the British Phosphate Commissioners's functions in 1BI .  
The British Phosphate Commisioners and the partner goverrimenth have 
dischargeci fairly al1 ouistanding obligatiws. The rwidual asers of the Britkb 
Phosphate ÇommiSSioaers were not d e r i d  from its Nauru operatiom. 

Ausirdian parliameniq practice requires that rno~es  acEniing to the 
Goverurnent are aedited to wnsoiidaied revenue for allcxation in accordance 
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witù namai budgetary p r d u r e s .  ïhat course was fdowed in tbt case of the 
British Fhphate Commisshners midual ametS. 

The AWaliam Gwemment ir carefdiy e-4 N m l s  requegt for Australia 
to askt in inthe Commission of Lnquky. We exped shortly to bt in a pit ion Io 
advise the extent to dich Australia be able, ta meet that requsLm 

340. To this the President of Nauru replied on 23 Jdy  1987 as foiiows: 

'1 refer to p u r  letter dated 15th Juae 1987 relating to the matter of the disposal 
of as&s of the British Phosphate Commissioners. 

1 am sure, takmg into account my Governmeat's knmvkdge of the manner of 
accumulation of surplus funk by the British Phosphaie Commhioncrs, tbat you 
would not lx surprised if 1 were to say that 1 fmd it dioicuit IO accepf your 
staternent thai the residual assets of the British Phosphate Commissioners were 
not derived in part bom its Nauru operatious. 1 shall not. however, pursue that 
here bu! leave it perbaps for another place and another t h e .  

On the questîoo of your Gwernment'o asYstaoce to the Inquiry, 1 look fonvard te 
a reply s b d y .  Permit me  tu comment, howwer, thai in reply to the Chairman of 
the InquUy, the partner gwements' British Phosphate C a m m ~ o n e r s  have 
refuscd access to its records. In the Brerests of tmth and a free inquiry, it seems 
to me that a- to such information is vkd. 1 am sure that p u r  Government 
and those of the other partnets would appreciaie that. 1 would be wateful if the 
matter muid be ad&&. It was, as p u  would be a w m ,  a matter r a i d  by 
Diplornatic Note M of January 1987 by my Department OF Exterual Affairs and 
addressed to your High Commission im Nauru." 

341. In the submission of the Cioveinmerit of Naum this correspondence 
clearly confirms the existence of a dispute concerning the legal interest of Naum 
in the British Phosphate Commissioners assets. The nature of the issue as one of 
Iegal entitlement emerges with sufficient clarity. 

342. There is one final point. The Australian Government is conçerned to 
demonstrate the lack of a "legal basis" for the claim relating 10 the overseas 
assets of the British Phosphate Commissioners (PrelimUlary Objecrions, para. 
367). Moreover, Australia contends that this clairn is divorced £rom the claim 
relating to sehabilitation and is a "new claim" (id., para. 374). 



[II11 WRITTEN STATEMENT OF NAURU 363 

343. The reality is otherwise. The Naunian leadership was always aware of the 
problem of rehabilitation. As awin as Naunians were allowed acoess to 
independent professional expertise (in 19641, their entitlements au ld  be 
expressed in a wider framework. In any evenf the apparatus of Visiting Missions 
had made the Tmsteeship system very mucb a part of Nauman thinking. 

344. The documentary record shows that the Nauman Ieadership was weii 
aware of the legd framewosk within which Auçtrdh responsibility arose. Thus, 
in the course of the 1956 talks, the Nauruan delegation made the following 
forma1 statement: 

Tbe Nauruan people hsve ccmistently daimed that it is the fundamental 
responsibiory of the Adminirtering Authody to reatore th mined phosphate 
lands to thtir miginal mudition. This msponsibility stem in pari +rn trie 
oblip'on the Adminbimhg AirUimi-y hm u n d .  the U.N. Tmiewhip systern to 
s4fqumd the W r e  of the Nawuon People. It also stems from the very large 
profits f r w i  past miPing &ty that the Adminktering Autbority has cbosea to 
disiribute to phosphate consumers in Australia, New Zedand and the United 
Kingdom @y not char- world pricea) instead of return~g them to the Nauruan 
people as their due eotitlement." 

(Mernukî,  vol. 3, Annex 4, p.52; Session of 20 June 1966, section B, para. 1. 
(emphask added).) 

345. This section of the statement has the heading 'The Responsibiiity for 
Rehabilitating Nauru". The Nauruan Delegation w a ~  led by the Head Chief, 
Mr Hamrner DeRoburt, and induded two other rnembers of the Naum Local 
Governent Council. Given the strong elements of continuity in the political 
life of Nauru, there can be no doubt that the leaders, both before and after 
independence, were well aware of the legal basis of their claim. In this context 
the clairn to the overseas assets was part of a consistent and long established 
pattern 





The Claim concerning the Overseas Assets dws not Constitute a New Basis of 
Claim 

346. T h e  Australian Govement ' s  fondness for arguments depending upon 
formalism is  illustrated in the following passage of the Preliminq Objeetiom 
(para 373): 

"Ttiis daim is Eurther precluded from determination, even if a &pute were held 
to exist, for the foHowing reasons. An Application is required by Artide 38 d the 
Rules of the Court to "s& the precise nature of the daim'. The Naunian 
Application contained no reFerence to the daim to the assets of the British 
Phosphate Commissioners. It is not prmkib le  for Nauru, wben 1- its 
Mernorial, to add a completely new basis of daim that LF urelated to the original 
daim of fadure to rebabilitate ..." 

347. This cornplaint lacks substance. The Government of Nauru enpressly 
reserved "the right to supplement or to amend its Application (see paragraph 51 
thereor). Whilst there are no doubt certain constrain& upon the prruless of 
amendment of the claim specified in an Application, the Australian Governrnent 
has failed to refer ta any principle which would preciude the Court from 
exercising its cornpetence in respect of the unlawful disposai of the overseas 
assets of British Phosphate Commissioners 

348. The passage from the Preliminay Objections quoted in para. 346 above 
misdescribes the Nauruan claim and thus refers to "the onginal failure to 
rehabilitate". In reality the Nauruan claim, as presented both in the Application 
and in the iUemorial, are based upan a set of inter-connected breaches of legal 
obligations arising in connection with the Tnrsteeship Agreement. The "failure 
to rehabititate" is only one, albeit a major, consequence of the inter-comected 
matrix of breaches of legal obligations. The daim of Nauru reflect the 
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substantiai failures of the Adrninistering Authority in respect of the duties of 
Trusteeship. 

349. The claim relating to udawful disposal of the overseas assets of the 
British Phosphate Commissioners is closely related to, and f o m  a ramification 
of, the matrix of facts and law concerning the management of the phosphate 
industry in the period £rom 1919 until independence. 

350. The practice of tiie Court has established that a sufficiently dose 
relationship between an Application and a subsequent submission justifies the 
exercise of jurisdiction. Ln the Temple Case (Meris) Cambodia in its final 
submissions had asked the Court ro order restitution of sculptures and other 
objects remwed from the Temple by the Thai authorities in 1954. The Gout? 
found no difficulty in making a determination of this request in spite of the fact 
that this claim had nui appeared in the Application. In this respect the Court 
abserved: 

"As regards the Fifth Submission of Cambodia cnncerning restitution. the Court 
corniders that the requesi made in it does not represent any elension of 
Çambodia's originaI daim (i which case it would have been Lreœivable at the 
stage at which it was tust advanced). Rather is it, like the fourth Submissioq 
impliut in, and consequential on thc claim of sovereipty iiseif ...' 

(I.CJ. Reports 1962, p.36.) 

35 1. In the FUheries Junkdiction Case (Merits) (Fedeml Republic of Gemiany v 
Iceland) the Court had to deal with the same type of question. The relevant 
passages in the Judgment are as follows: 

TI. By the fourth submÿsion in its Mernorial. maîntained in the oral proceedingr, 
the Federai Republic of Germany raiscd the quesrion of compensation for aiieged 
acts of harashmcnt of its fis- vessek by Icelandic mata l  patrol bats ;  the 
submissioo reads as follows: 

'That the acts of interferencc by Iwlandic coastal ptrol  bats with f~hing 
vessels registered in the Federal Rcpublic of Germany or witb their fahing 
operations by the threat or use d [orce are unlawhil under international law, 
and bat Içetand is under an obligation ta make compensation therefor to the 
Federal Republic of Gcmany.' 

72. The Court çannot accept the view that it would lack jurisdictioo to deai with 
thk submissian. The matter raiscd thecein k part of the controversy between the 
Parties, and constiiutes a dispute nlating to Iceland's extension of its fisheries 
jurkdiction, The submissioo is one based on facts subsequent to the Ming of the 
Appli~ation, but arising directly out of the question which is the suhjcct-matier of 
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that Application. kF such it fa& within the wpe of the Court's jurisdiciion 
dehed in the w m p r o ~  dause of the Ekchange of H o t a  of 19 July 1951." 

l 
(I.CJ. Reports 19'74, p.203.) 

352. Whilst the Court refers to the circumstance that the submission was based 
on facts subsequent to  the filing of the Application, there is no reason to assume 
that this was a necessary, as opposeil to a sufficieut, condition for the existence of 
jurisdiction. The important, and necessary, condition appears to have been the 
existence of a reIationship with the subject-matter of the Application. 

353. In the FiShenes Jhdiction case in a Separate Opinion Judge Waldock 
expressed support for the approach of the majority of the Court ro the claim 
concerning acts of harassrnent (I.C.J. Reports 1974, pp.231-2). 

354. The Australian Governent invokes the decision in the case of M i l i t q  
and P m i l i t a y  Acfivitim in Nicaragua (Jhdiction), 1.C.J. Reports 1984, p.392 
at p.427 (PreIUninmy Objectîons, para. 374). This decision, it is contended by 
Australia, establishes that it is pemissible to add tri a graund of junsdiction but 
not "to add to the substantive clairns made". 

355. A careful perusal of the relevant passages in the Judgment of the Court in 
the M i t i t q  and Paramiliiary Activiiies case (I.C.J. Reports 19û4, paras. 77-83) 
reveals that the views expressed by the Court do not assist the Australian 
argument. 

356. There are WQ key passages in the Judgment. The first deals with the 
point concerning "an additional ground of jurisdiction" and is a follows: 

"The Court considers that the fact that the 1956 Treaty w u  net invoked in the 
Application as a title of jurisdiction does not in itself uinstituie a bar to reEance 
being pla~ed upon it in thc Mernorial. Since the Court must always be satisfied 
thaf it has jurisdictioo bfore proceedmg to examine the merits or a case, it is 
çertaiolg desirahle that 'the legal grounds upon vfhich the jukdiction of the Court 
is said to ùe based' sh~uid ix indicated at an early stage in the proce* attd 
Artide 38 of the Rules of Court therefore provides for these to be s p x i î ~ e d  'as fat 
as possible" the application. An additional gound of jurisdiction may however 
b brought tu the Court's attention later, and the Court may take it hto afcount 
provided the Applicant makes it cIcar that it intends to proceed upon that basis 
(Cenoin Nowgim h m s ,  I.CJ. Reports 1957, p.23, and provideci also that the 
result is not to îramform the dispute brought kbre  the Court by the application 
into another dispute which is differerit in character (SaciétJ Cornmemioie & 
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Belgique, KU, Series A/B, No. %, p.1). Bath these. cnnd;riom are satided in 
rhe present case.* 

(I.CJ. Reports 1g84, pp.426=1. para- $0.) 

357. The second passage £rom the Judgment is of particular relevance for 
present purposes, and in it the Court is clearly referrhg not only to the issue of 
jurisdiction but &O to rnatters of substance: 

Takmg into account thest Artides of the Treaty of 1956, particularIy the 
provision in, inter & Artide for the f i d o m  of commerce and navigation. 
and the references in the Preamble to peace and ûiendship, there cm be no 
doubt thai, in the &cumskmw in whicb Niwagua brought its Apphtioa to the 
Court, aud on the basii of the fa& tbere axerted, there is a dispute b e e n  the 
Parties, inter dia, as to the 'iaterpretation or application' of the; Treaty. That 
dispute is also dearly one which is not 'satkfactarüy adjiisted by diplomacy' within 
the meaning of Artide. XXIV of the 1956 Treaty (cf United Sirrtes Diplom&'c and 
fhzmlnr Slqffin Tehm,  I.CJ. Reports 1980, pp+26-28, paras. 50 to 54). la view 
of the Court, it does not n e c c m y  follow that, because a Staie bas not e.Xpm$~ly 
r e f m d  in negociations with mother State to a particular treaty as having been 
violateci by uindua of thai other State, it is debarrcd from invokmg a 
compromismry dause in that treaty. The United States was WU aware that 
Nicaragua aiieged thrt its mnduct was a breacb of international obligations 
kfore the present case was instituted: and it LS now aware that speuf~c artic1e.s of 
the 1956 Treaty are alleged to bave been violated. It would make no sense to 
require Nicaragua now to institue fresb proceediqp based on the Treaty, which it 
would be Fully entitled to do. &i the Permment Couri okrved  'the Court 
caanot d o w  itself to be hampered by a mere defea ofform. the removal of which 
depends solely on the party wncemed' (Certain German Inferests in Polish 
Upper S h i %  Jurisdidion, Judgmcot No. 6,1925, PCU Series A, No. 6,  p.14). 
Accordingly, the Court fin& that, ta the extent that the claitus in Nicaragua's 
Application canstitute a dispute as to the interpretation or the appücatian of the 
Articles of the Treaty of 1956 desribed in paragrapb 82 above, the Court has 
jurÿdiction under that Treaîy to entertain such claims." 

(LCJ. Reports 19S4, pp.428-9, para. 83.) 

358. T h i s  passage contains ~hree propositions each of which militates against 
the Austsalian contention that no jurisdiction exists in relation to the claim 
conceming the overseas assets: 

Firsi: there must be evidence of a dispute in relation to the subject 
matter involved. 
Secondb: the issue must have been ventilated befare the proceedings 
were begun. 
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l 
nird&: defects of form cannot be allowed to defeat consideratiom of 
pracrical convenience. 

359. In the present case, it is submitted that "it would make no sense to 
require" Nauru "now to institute fresh proceediags" based upon Article 38(2} of 
the Statute. The decision of the Court in the Jurisdiction Phase of the Military 
und P m i l i t m y  Achities Cme had sigdcant oonsequences for the Merits 
Phase, as the J u d p n t  on the Merits demonsrnates (I.CJ. Reports 1386, pp.135- 
42, paras. 27CL82). The Dtsposhif contains four 6ndings based upon the Treaty of 
1956 (ibid., pp.146-50, para. 292), and it k mistaken to explain the two decisions 
of 1984 and 1986 exclusively in terms of grounds of jurkdictian. 

360. In the light of the considerations set forth above, the claim reIating ta the 
overseas assets does not constttute a completely new bais of claim and in the 
circumstances thera is no obstacle: to the exercise of the Court's jurisdiction in 
this respect. 





PART V 

Jurisdktioi Exists men if the Issue relating to the Ovemas Assets Constirutes a 
New Basis of CLaim 

361. The primary contention advanced by Nauru rests upon the proposition 
that the clairn concerning the overseas assets of British Phosphate 
Cornmissioners does not constihite a new basis of claim (see above, Chapter 2) 
In the alternative the G a v e m e n t  of Nauru submits that, even if this claim does 
constitute in some sense a new claim, there would still be no obstacle to the 
exercise of jurisdiction in respect of the subject matter. 

362. The basis for this submission in the aiternative is to be found in the 
reasoning of the Court in the Military Md Puramilitq Actbities (Jurisdicn'on) 
Case. In the passage quoted in para. 357 above, the Court insisted on the 
importance of the three factors, listed in para. 358 above. The third factor is that 
defects of form cannot be allowed to defeat considerations of practical 
convenience. 

363. In the context of the third factor, the position adopted iy the Court in the 
Military and Parami1it-y Achities (Juridiction) Cme is applicable even if, in a 
forma1 sense, ''a new bais  of clairnu is involved. As the Couri said in 1984: "It 
would make no sense to require [the claimant State] now to instiiute Eresh 
proceedings" based upon the relevant compromissory clause (in that case) and 
the same logic applies in the present proceedings baçed upon Article 36(2} of the 
Statute. 

364. Two other factors favour the exercise of jurisdiction in the circumstances 
of the present case. In the first place, even if a new baris of claim were involved, 
the subject matter is closely related to the parent claim both in terms of the legal 
relationships involved and in ierms of the matrix of documenta7 and other 
evidence. 
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365. Secondly, there is no public policy which would indicate a refusal to 
exercise jurisdiction. In particular, there is no question of Australia being taken 
by surprise. Australia was given cIear notice of the existence of Nauru's legal 
interest in the extended correspondence of 1987. See above, paras. 335-41. 

365. In this series the letter of 4 May 1987 from the nesident of Nauru to the 
Australian Minister of Foreign Affairs, Mr Hayden, stands out. The President 
expresses the position of Nauru with f i m e s s  and links the question of the assets 
of British Phosphate Commissioners with other issues, including that of 
rehabilitation. In the President's words: 

'My gwernmeut takes the strong view that such assets, whose u i ~ c  derivation 
largely a r k s  from the very soi1 of Nauru Island, should bz directed towards 
assistance in its rehabilitation, particularly to that one-third which was mined 
prior to Independence.' 

367. This evidence supports the view that, even if the b a i s  of claim is "new" in 
a forma1 sense, it is intimately linked with the grouping of issues arising out of 
the breaches of the Tmsteeship Agreement associated with the management of 
the phasphaie industry. 

368. In conclusion it may be pointed out that the exercise of jurisdiction over 
the clairn concerning the overseas assets of Brirish Phosphate Cornmissioners 
will not cause any prejudice to the Respondent, a factor gîven ernphasis by the 
Court in the Barcelona Traction Case (Pre1imin.y Objections), 1.C.J. Reports 
1964, p.25, precisely in relation to the modification of submissioos. Et was the 
generd policy of the Permanent Court to adopt a liberal policy toward the 
modification of submissions in cases instituted by application: see the C h 6 w  
Factoty case (Mmits), P.C.IJ., Ser. A, No. 17, pp.25-9; P h c e  von Piew case, 
P.C.I.J., Ser. A/B, No. 52, pp.13-14; Smikfé Commeriaie de Belg@e case, 
P.Ç.I.J., No. 78, p.173. There appears to be no change in circumstances which 
would justify a departure from this poIiq by the present Court. 



PART v 

The Legal Interest ofNauru in the Overseas Assets of the British Phosphate 
Commissioners 

Section 1. The Austraüan Argument 

369. As a question of admissibility the Australian Governen t  çontends that 
Nauru lacks any legal inierest in the overseas assets of British Phosphate 
Commissioners (Preh'rninay Objectiow, para. 375). The b a i s  for this is the 
allegation that "the assets did not belong to Nauru and were freeIy disposable by 
the Partner Governmentç" (ibid.). 

370. The position of the Government of Nauru is as follows: 

(a) The question of legal interest is not, in the circumstances of this case, 
an exclusively prelirninary question and should be joined to the 
merits. 

(b) On the evidence there is a sufficient legal interest to render the claim 
to a part of the assets admissible. 

Section 2. The Nature o f  the kgal Interest of Nauru 

371. In its PreIiminary Objecfio?LS (para. 373,  Australia assens the Iack of any 
legal interest by Nauru in the assets of the British Phosphate Commissioners, 
which, Australia infosmed Nauru, amounted ro A$57.9 million upon the 
termination of the 1919 Nauru Tsland Agreement in 1987 (Memotid, vol. 4, 
Annex 31). Nauru has, of course, in this action limited itself to a claim on the 
AustraEian allocation which on termination of the 1919 Agreement became 
47.5% of the net surplus rather than 42% in the original Agreement (Agreement 
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between Australia, New Zealand and the United Kingdom, 9 Februaty 1987, 
Artide l(1); Mernorial, vol. 4, Annex 3 1). 

372. The 1919 Agreement was centrai to the administration of Nauru under 
both the Mandate and Trusteeship. Within that administration the British 
Phosphate Cornmissioners, an agency created by the partner governments, 
played a major role and was the fiscus of the island. It operated in tandem with 
the administration. Any power to accumulate and deal with assets was subject 
first to the Mandate and thereafter to the Trusteeship Agreement (Mernoriai, 
para. 48 1). 

373. The funds auiumulated by the British Phosphate Chmmissioners which 
were distributed amongst the three partner govemments under the 1987 
temination agreement arose from the operations of the British Phosphate 
Commissioners in mining phosphate on the three islands, Nauru, Banaba and 
Christmas Island. From time to time, the British Phosphate Commissioners 
profited from its operations even though i t  supplied phosphate at cost price, paid 
the administration of Nauru, provided interest on capital and a sinking fund for 
the redemption of capital, al1 out of the proceeds of the mining of phosphate. 
Profits came about by reason of sales to other countries, or by other means or 
cirmmstances. (1987 Agreement, Article 123. In addition there was always a 
substantial contingency fund which represented a net surplus asset. 

374. When the Nauru Phosphate Corporation took over from the British 
Phosphate Cornmissioners in 1969, there was a substantial surplus in British 
Phosphate Cornmissioners hnds the greater proportion of which w a ~  denved 
£rom Nauru operations. Apart from the profit and contingency fund surplus 
there was the groperty h o m i  as Phosphate House in Collins Street, Melbourne, 
Australia, and a fieet of vessels. British Phosphate Commissioners assets both 
liquid and in the form of property in 1969 were brought about substantially 
through the operation of mining on Nauru. 

375. Accumula!ions by the British Phosphate Commissioners were made 
pursuant to Articles 11 and f 2 of the 1919 Agreement. These accumulations 
were held in trust by the Cornmissioners for possible later distribution to the 
three partner governments. The Bct that %sets, ammulated substantially as a 
result of Nauru operations, later increased in value through trust investment by 
the Commissioners would not prevent, in itself, a daim to the increased value of 
the assets $y Nauru. Any asset of the British Phosphate Commissioners which 
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had as its source the operations of the phosphate industsy on Nauru would fa11 
within the subject of the claim, 

1 376. The data contained in the previous paragraphs is, it is subrnitted, 
suffiçient in law to establish the existence of a Naunian legal intetest at the 
admissibility phase and on the assumption that the question of legal interest is 
not postponed IO the merits phase. The evidence available is sufficient to ptove 
that the phosphate mining on Nauru pnor to independence was a substantial 
source of the accumulated assets. 

377. Nauru has thus demonstrated a legaiiy protected interest in an 
I identifiable body of assets at a specXc t h e  in 1987. As a matter of adrnissibility 

there is no need to specib particular assets or indicaie a precise percentage of 
the value of the assets to which Nauru is entitled. In respect of this type of claim 
no more is required of Nauni. 

l 378. President Jennings bas expressed the legal position as follows: 

"In international law, no less tban in domestic law, a plaintiiï must be able to point 
to some d e  Phat @ves him a cause of action. 1t is na enough to lx able to show 
that the respdeot  has aded Uegally. This reqkernent is m m  important to tbe: 
whole law of State respoosibility, whether of the traditional kind or in relation to 
human rigbts. This is why an appl iwt  State must, for example, satisfy the rule of 
nationaliiy of claims in a daim in the iraditional law, iti order to show not only 
that the respondeni Siate has aaed unlawfuiiy but, that ir h thereby injurcd 
60me legally protected interest possessed by the applicant; that it has, in other 
words, a cause of action. Consequently, the applicani has Imus stmdi in a court 
othcrwise having jurisdiction only wbere there is an b u e  of fa& or law between 
the patticular panies in tbe seme that it afferrs a legal interest vested in the 
applicant. Ir is not suficrent me*+ to show some breach of a le@ obligation on 
che garl of Lhe m s p o d n r ;  it mur  be m m e  obligation tbat touches a legaily 
proreçted interest of the applicant. AU this, of uiurse, is a legai truism; but il k 
one of the tughest importanœ and &o one which is sometirnes forgotten.,..' 

(Recueif des Couts, Hague Acadcmy, vol.121 (1x7, II), p.507 (empbasis added).) 

379. The passage italicised is quoted with appraval by Judge Mbaye, as he rhen 
was, in his lectures on "Linterkt pout agir devant la Cour internationale de 
justice" (Recueil des Coun, Hague Acaderny, vol. 209 (1988, II), p.302). In so far 
as Judge Mbaye indicated that the view of President Jennings might be open to 
question, this involved asking whether the view expressed a ioo narrow 
conception of locus standi (ibid., pp.302-41). 
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380. It is often stated that the concept of Iegd interest is not çonfined to purely 
materiai interests: see former President Jiménez de Aréchaga, Reme,ii des Cours, 
Hague Academy, voI.159 (1978, 1), pp.267-8. Against this background the legaI 
interest of Nauru satisfies the more cautious criterion set fortb by President 
Jennings and obviously falls within the more liberal defuitions offered by other 
authorities. 

382. In any event the key rnay be found in the normal definition of a "legal 
dispute". As Hudson put the rnatter: 

"A dispute k && if it relates to a daim of a i g h t  confend by law; in tht 
cnnnedton, e b l y  to a daim of a rigbt d e r r e d  by internatjwal Law." 

(nie Permanent Cuun of Iniematîonallustice 192&1942, New York 2nd rw. edn., 
1443, p.455.) 

382. k similar approach appears in the standard work by Dr Roseme: 

". .. it seems that the applicant State mua be able IO show some direct cnnœrn in 
the o u t m e  of the case, it must irself be a real and not merely a theoretical party 
to the dispute, evea if tbar uincern cannot be neatly reduced to p r e k  caregories 
of protedon of  the nghts or of the interest of chat State". 

( 7 I e  Lmu nrid PMCtice of the Iniematimd Coun, 2nd rev. edn., Dordrecht, 1985, 
p.519.) 

Section 3. Joinder to the Merits 

383. Aithou@ the issue of imw standi is stimetimes exclusively preliminaq in 
character the amal circumstances of the particular case rnay dictate a different 
ourcome, as happened in the Bmelona Traction case (PteIiminq Objections), 
I.C.J. Reports 1964, pp.44-6). In relation to the preliminary objection which 
raised the issue of jus s r d i ,  the Court made the following determination: 

m'e thud Objection in vol^ a number of clwely interwaven strands of mixed 
law, fact and statu& to a degree sucb ibat the Court codd not pronounm upon it 
at this stage in fuii confidence that it was in possesion of al1 the elements rhat 
might have a bcaring on its decision. The. exktence of this situation received an 
implicit recognition from the Parties, iby the extent 20 which even at this stage, 
they went into questions of merits, in the course of their written and oral 
pleadings. Moremer, it was panicularly on behalf of the Respondent that it w u  
sougbt to jus* the process of discussing questions af merits, as hvolving matters 
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pertinent to or coruiected with the third and fourtb Objeaiom, which the 
Respondent had itself sdvanced, 

The Court is not called upoa to speafy wbich partidar pointr, relative to tbe 
questions of fad and law involved by the thtd Objedion, it considen an 
examination of the merits might h l p  to cIatify, ar for whai r e w n  it rnigbt do so. 
The Court will thorefore content itsdf by sayk  that it deG&s to jaio rhis 
objedon to thc merits beçaiise - to quote tbc Permanent Court in the. Pajzsr 
CsMy, EsterhW case (PCU, Series A/B, No-66, ai p.9) - "...the ... p r m e d q s  on 
the merits ... d plam the Court in a MW position to adjudicate with a full 
knowf* of the facts"; and because 'the quations r a i d  by ... these objections 
and those arizing ... on the metits are tw intimately related md too closely 
interconaw&ed for the Court ta & abk to adjudicate upoo the former witbout 
prejudging the Latter'." 

(ibid., p.46.) 

384. In the view of the Government of Nauru the factors indicated by the 
Court in this passage are applicabIe in relation to the claim conceming the assets 
of the British Phosphate Commissioners. Comequently, it is appropriate to 
apply Article 79, paragraph 7 of the Rules of Court to this question. 

Section 4. Murnentary Endence 

385. It was indicated in the Memorid (paras. 662-69) that Nauru bas been 
largely unsucceçsful in gaining access to documents held by Australia and 
consequentty the Government of Nauru reserved its position on the production 
of documents (Mernord, para. 663). In this context, it will no doubt be necessary 
for Nauru to seek to obtain evidence of the full extent of the British Phosphate 
Commissioners assets after the present phase of these proceedings is mmpleted 
and in the event that the Court sees fit ta uphold the Nauru positions conceming 
jurisdicrion and adrnissibility. Until those issues are decided, i t  wourd be 
premature to seek to obtain that evidence; but on the other hand Nauru should 
not he prejudiced at this stage by Australian failure to disclose obviousIy relevant 
material. 

385. In panicular, Nauru ufill seek to ob~ain from Australia full documentation 
relating to the accounts of the British Phosphate Commissioners from 1968 to 
1987, and documents relating to the termination of the 1919 Agreement and the 
disposa1 af the assets in accordance with the tripartite Agreement of 1987. 
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Section 5. The Principle of Consent to Jurisdictior is not an Irnpediment to 
Admissibilfty 

387. In its Preliminary Objections (para. 379, Australia presents further 
arguments as to admissibiiity and jurisdiction in the foilowing passage: 

"In any evenc eveo if Nauru were held to bave a legai interest, the claim wouid 
remain badmiwible and the Court would la& juridiction for the more geaerai 
r e m #  artidated in relation to the other Naunian ciaimi. Pn parhmh, Nauru 
m o t  awid the fact h t  its daim d u d y  implicates the nghts and interests of 
tbe d e r  two Governmenrs party to the l967 Agreement." 

388. The Government of Nauru bas aZready explained the considerations on 
the basW of which the Monetcuy Gold principle is not applicable to the presen t 
praceedings ((see above, paras. 249-322), and those nimiderations are equally 
relevant in the present context. n i e  Naunian daim wirh respect tri the assets of 
Bntish Phosphate Cammissioners relates only to the proportion of the assets 
held by Australia, This proportion is precisely quantified in the 1987 Agreement. 

389. Not only is the Moneemy Gold principle not applicable to the 
circumtances of the present case but, if i t  were, the consequenees wouId be 
oontrary to a teasonable conception of the administration of justice. It is 
contraty to g o 4  sense that a Respondent State which had, jointly with one or 
more other States, seized property claimed by an AppIicant and subsequently 
divided the proceeds, could prevent the Court adjudicating upon the Applicant's 
share of the property by relying on the wrongdoing of other States. 

Section 6. Other Issues or Admissibility 

390. Even if t h e  Court were ta find that t h e  claim in respect of the overseas 
assets was in some sense a new bais  of claim, such a daim cannot be met by 
objections of delay, prior settlement, or recourse to negotiation as an exclusive 
method of dispute settlernent. 

39'1. At the same ttme the position of Nauru is ihat such preliminary objections 
are not applicable in any event: see above, paras. 361-68. 
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PART VI 

ISSUES OF JUDICIAL PROPlUFTY 

Section 1, The Australian Argument 

392. In its Prel imlnq Objectbns (paras. 4W7), Australia invokes "the 
principle of g d  faith in international lawn and &es the follawing allegation 
of faa: "By its wnduct since independence and given the cîrcumstances in which 
the clairn is brought, Naum can be regarded as not acting in good faith" (para. 
401). 

393. This allegation is uirnpIetely baseless as a matter of fact (see above, 
paras. 34-62). For present purposes it is necessary to address the peculiarities of 
the  legal argument. In the first place Australia emplays the ptinciple of good 
faith as the ba i s  of an argument that judicial propriety requires that the Court 
"should ... decline to hear the Nauruan claims" (para. 407). No authority is cited 
to support the entirely novel suggestion that a breach of the principle of good 
faith may Justify the dismissal of a claim as an issue of propriety. 

394. The conditions which are to be fulfilled in order for the Court tci exercise 
its discretion tr, dismiss a clairn on the basis of prapriety wEIl be reviewed below. 
Breach of the principle of good faith is not among theni, and this is hardly 
surprising. The question of good faith goes to issues of rnerits, whereas the 
concept O€ judicial propriety involves radical cirnimtances which operate in 
Iinine and which dictate that there is no basis for the exercise of the judicial 
function. Moreover, judicial propriely involves discretion and, a Dr Roseme 
points out, this is "doubtless to be sparingly used": The L w  Md Practice of the 
Intemdionui Cous, 2nd rev. edn., Dordrecht, 1985, p.308. 

395. There is no ba i s  in the exiguous pleading offered by the Australian 
Government for the exercise of a discretion with the radical effects nonnalIy 
associated with propriety. The facts alleged fa11 into twa categories. The first 
such caregory (Preliminmy Objectinm, paras. 401-3) involves allegations of 
inconsistency in the canduct of Nauru since independence. The second caregory 
(paras. 404-7) relates to allegations that Naum is not genuinely interested in 
rehabilitation. 
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396. The firsr of these categories comists of subject-matter which is essentiaiiy 
part of the merits and therefore does not in the cirnimstances possess "an 
excIusively preiiminary character". The Australian pleading in this respect 
involves an argument on the merits whic4 properly described, does not have a 
preliminary charmer at all. 

397. The second category of ailegations is irrelevant to the case and is also 
objectionable on other grounds (see below, paras. 404-6). 

Section 2. Nauru has Always Acted in Gmui Faith 

398. As a matter of evidence, the Australian Government is required to satise 
a high standard of proof in order to establish the atlegations of bad faith in 
accordance with appropriate standards in these matters. There is a presurnption 
of regularity in the conduct of international relations, and bad faith must be 
proved beyond reaonable doubt. 

399. The assertion of an absence of good faith takes two forms, the first of 
which relates to the "consistency" of the conduct of Nauru and this allegaiion 
would (if substantiated) be relevant, but only at the merits stage of these 
pxoceedings. 

400. In any case the allegation of inconsistency i s  not justified by the evidence. 
The PreIiminary Objeciiom (para, 403) rnakes no effort to provide adequate 
particulars of the alleged lack of "consistency". The relevant passage consists of a 
series of mere assertions: "Yer, it is coniended, Nauni h a  not done this. Mile it 
may have continued sporadically to seek additional compensation for 
rehabilitation since independence, its c~nduct  hm k e n  such that the claim it 
now makes based on legal grounds should be rejected by this Court as not made 
in good faith." 

402. The precise context is the evidence concerning the ways in which the 
nature of the Naunian claim was reaffirmed in the period after independence. 
The relevant materials are reviewed in Chapter 1 of Part IV of this Wntfen 
Srdement (paras. 145-54). The Australian Govemment does not corne up to any 
minimal standard of proof on the issue of "consisiency". Indeed, the issue of 
"consistency" is not even pmperly identified. 
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402. The Governen t  of Nauru migbr reasonably expect that the issues of 
prescription and waiver raised in the Pt-eliminnty Objections would involve the 
evduation of evidence as to conduct, and that ninsistency would be an element 
in such evduation. But to describe such a question in ternis of an absena of 
"good faith" is eccentric and inappropriate. These issues are not properly 
c l a E e d  as questions of g m d  faith. 

403. What remains is the second category of Australian allegations relating to 
the interest of Nauru in rehabüitation. Ln fact Nauru has undertaken a series of 
measures with a view to the long-term rehabiljtation of the land mined shce 
1967. These are fully described in Part 1 (above, paras. 34-62), and it is sufficient 
here to provide a summary by way of mernorandm. The principal measures are 
as foTlows: 

(a) A substantial sum has been set aside in a Rehabilitation Fund expressly 
created as a sinking fund contingent upon an eventual rehabilitatian 
programme. 

(b) A lengthy and detailed study of the feasibility of rehabilitation h a  been 
conducted. 

(c) The "overburden" from land mined has been retained and stored as a 
contribution to the process of rehabilitation. 

(d) Technical trials to discover the best methods of sehabilitation are being 
çarried out currently. 

Section 3. " h d  Faith" in relation to Rehabilitation: the Lack of Pmpriety and 
Irrelevance of the Aiiçtralian ALlegation 

404. In three passages of the  Preliminq Objections (paras. 404-61, a senes of 
allegatians are made which irnpugn Nauru's motives for hringing the case. Tliese 
allegations both generally and in detail are untrue and irrelevant. 

405. The facts that the problem of rehabilitation has not been solved, or 
taçkled in accordance with a particular modus o p e d i ,  are irrelevant to the 
propriety of these proceedings. The Nauruan claim reflects a legal entitlernent 
and were articulated before independence. It is also a strange assertion 
(Preliminmy Objectiom, para. 406) ta say (in effect) that the claimant should 
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have expended funds in respect of o v e r d  rehabilitation as a preconditbn of 
pursuing a claim in respect of the responsibilities innimbent upon the 
Respondent State. 

406. It is also irrelevant to assert that "Nauru is a wealtby country or at least 
had the potential to be so if it had properly rnanaged the potentiai wealth it 
inherited at the time of independence" (ibid.. para. 404 in j k ) .  This assertion i$ 
examined as to its econornic implications in chapter 2 of Part 1 of these 
observations. For present purposes it is sufficient to point out that such an 
assertion W not only irrelevant but unusuai in proceedings kfore the Court. 

407. It must corne as a surprise for any Applicant State ta see the proposition 
that Iegal seçponsibility is contingent upon the relative affluence of the Parties. 
It may be noted that the Court has not s h o w  any favour toward "economic 
disparity" arguments in the context of maritime delimitation: see the TunLFia- 
Libya cme, I.C.J. Reporta 1982, pp.77-8, para. 106-7; Libyn-Malla case, I.C.J. 
Reports 1985, p.41, para. 50. If economic factors are irrelevant as elements in 
delimitation, they are even more certainly irretevant in the context of State 
responsibility. 

Section 4. Good Faith in relation to the Principle Ailegans Contraria Non Est 
Audiendus 

408. The AustraZian Goverment attempts to give substance tci the principle of 
good faith in terms of legal specifics by reference to niro Iegal principles, that of 
consistency and the doctrine of "clean hands" (Pxelimuiary Qbjecriom, para. 402). 
These references are inevitably academic in character because the principle of 
gooé faith governs the performance of obligations but does not create them. As 
the Court observed in the Border an$ Tmnsborder Amed Actions case: "i t is not in 
itself a source of obligation where none would othenvise exist" (I.CJ. Reports 
1988, pp. 105-6, para. 94). 

4û9. By parity of reaoning the principle should not psovide a condition of the 
justiciability of an otherwise perfectly valid claim. This would be the more 
unjustifiable when, as in the Australian pleadings, the reference is in fact to two 
specialised and sophisticated ramifications of good faith. The first of these is the 
principle of wnsistency in the form of the maxim: al legm contraria non & 

audiendus. This  is the version provided in Cheng (Generd Phciples of Law as 
Applied by Intemaiîonal Coufis ond Tribluiais, London, 1953, p. 14 1). 
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410. Professor Cheng's excellent work is the principal source cited in the 
Preliminaty Objectiom. His examination (op. cit., pp. 141-9) reveals that the 
rnaxirn fundons as an umbrella for a variety of principles. Neither Cheng nor 
any other authority links the concept of consistency with the question of judicial 
propriety. In fact the examples to be found in Cheng involve issues exclusively of 
merits, and related malters of ewdence which the writer classifies as examples of 
"admissions" os "equitable estoppel". Tùe subject-matter offered by Cheng refefs 
neither to issues of the admissibility of claims nor to judicial propriety. 

411. The ody other source cited in this context in the Preliminary Objeçtiom 
@ara. 402) is Martin, L'Estoppel en dmiî i n t ~ ' o n a l p u b l i c ,  Park, 1979, pp. 194- 
210, This wark refen to the presentalion of Cheng, and the examples produced 
are of the same type as those emproyed by Cheng. 

412. In sum, the Australian Government has failed to indicate any link 
behveen the principle of good faith and the issue of judicial propriety. Indeed, 
the precise material referred to (by Cheng and Martin) is related to good faith in 
very indirect and academic f o m ,  if at all. It is perfectly possible to ventilate the 
problems relating to admissions and estoppel withciut the involvement of the 
category of "good faith". To associate these technical questions of proof and 
merits with the radical concept (when it is applicable) of judicial propriety is 
illogical and inappropriate. 

413. In any case the Prelimhvy Objections fails to provide the partinilars of 
the dleged inconsistency on the part of Nauru which justifies barring its daim. 

Section 5. The Doctrine oFRClean Hands" 

414. The Australian pleading follows the invocation of "the principle of good 
faith with a similarly terse and undeveloped invocation of the doctrine of "clean 
hands" which the Preliminmy Objec$iom (para. 402) describes as "ariother specific 
principle forrning part of the more general principle of good faith that is 
applicable in international law as in other legal systerns ..." 

415. As in the case of the principle of good faith the Australian Government 
fails to provide any, or any adequate, partinilars of the alieged conduct on the 
part of Nauru which wauld bar its claim. The Preliminaty Objecfiorzr (para. 403) 
simply asserts that the doctrine of "clean hands" sequires "a state to act 
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mnsistently and in a way that is not contrary to the claims that it might assert". 
Rius the requirement of consistenq and the doctrine of "cleans hands" are 
equated. 

416. This equatlon is contrary to legal principle, The Govemment of Nauru 
reserves the right to explain its position more fuQ in the oral hearings if this 
becomes necessary in view of Australian persisteme in inappropriate dlegations 
of bad faith. For present purposes it will suffice to point out that the doctrine of 
"clean hands" has been applied in cases in wbich the partimlar arbitral tribunal 
considered that the illegal conducf (not the "înmnsistency") of the claimant (as an 
individual) had rendered the claim inadmissible. The type of conduct in 
question would iypicdly involve hostile activity directed against the Respondent 
State ;Or interference in its intemal affairs: see Rousseau, h a  intemdïonnl 
public, Tome V, Paris, 1983, pp.170-1, para. 156. As Rousseau points out, 
caution is needed in determining the content of the concept of "clean hands", and 
it is not to be confused with alleged negligence in pursuing a claim as a form of 
extinctive prescription: id., p.171, para. 157. 

417. Ln any event two f o m  of the "clean hands" doctrine as recognised in the 
fiterature do m t  have any applicatian in the present proceedings. In the first 
place, a major elernent of the doctrine relates to the duty of the individual, 
whose cause h a  been taken up by the State of his or her nationality, Md who ir a 
resident of the Rapondent Side, to avoid breaches of the domestic law of that 
State: see Borchard, Diplornatic Protection of Cifuens Abroad, New York, 1925, 
pp.713 et seq.; Witenberg & Desrioux, L ~~rgananh'on judiciaire, la procédure: et ia 
sentence internationales, Paris, 1937, p.159, para. 53. 

418. The second category which appears in the literature consists of conduct 
on the part of the claimant whiçh i s  contrary to public intemationa! law: see 
Rousseau, op. ci?., V, pp.173-77, paras. 163-9; Borchard, op. cit., pp.713 et seq.; 
Witenberg & Desrioux., op. cit., p.160, para. 64. 

419. The foregoing observations on the doctrine of "clean hands" have rested 
on the hypothesis that this forms a part of general international law, or at least 
that certain eiements have that status. The reality is different and the subject is 
very controversial: see the studies of Salmon, Annuaire de droit 
inlemarionui, 1964, pp.225-66; and Miaja de la Muela, Mélanges Andrmy, La 
Haye, 1368, pp.189-213. 
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420. The arnorphoiisness and intangibility of the subject is well reflected by the 
conclusion offered by Rousseau &ter a careful analysis of the sources: 

*170. Conclusion. - On voit par cette analyse qu'il esl: difficile de wdérer La 
conduite irrdguL&re du rédamant m e  un &ta& Eonstant et absolu B la 
recwabiütd des rédamations i n t e r d o d e s .  On pourmit &tre tente d'établir & wt 
tgmd une &thaion eotre la riohion de la loi interne et la violation du droit 
intemationai, mais une telle cnnstrudon s e r d  d&k, car, méme dans ce 
domaine, i a  (31nmkions ont fait droit des requêtes de particuliers ayant 
manifestement manque au devoir de neutralitk qui s'impobaii A PUat auquel ils 
cesortksaient. 

Pour toutes ces raisnus, il n'est pas possible de wnsidkrer la tbhrie des mains 
propres comme une institution du droit coutumier &&al, la merence des 
autres muses d'irreeevabilitk A I'ttude desqueUes on anive mainfenaat." 

(Dr& Vifem~'ondpublic, Tome V, Park, 1983, p.177.) 

421. In the submission of the Governen t  of Nauru there is no basis for the 
barring of Nauru's clairn ta be derived from the doctrine of "clean hands". Even 
on the assumption that this doctrine has crystallised suficiently, there is no 
evidence of iIlegal conduct on the part of Nauru. 

422. There is a hnher consideration which cm be expressed quite briefly. In 
its Mernorial, Nauru found it necessary to present documentary evidence 
concerning failures on the part of the Administering Authority to report fully and 
fairly on the financial aspects of the production and disposal of the phosphate 
deposits: see the Mernorial, paras. 320-63,54260. 

423. Tbe Australian Government has not seen fit to ded with these important 
matters in its Preliminay Objections, preferring to rely on the forma1 proviso as 
to "the facts and law on which the preliminary objections are based" (para. 1). 
This way of proceeding is, of course, uncibjectionabIe as suçh. However, until the 
phase is reached at which the Respondent State sees fit to seek to refute these 
serious cornplain& involving the good faith of the Australian Government, it is 
sureiy inappropriate for rhe Respondent State to invoke a doctrine of "clean 
hands". 

424. Such an appeal to the doctrine is even more incongrnous when the 
cornplaints relate to the discharge of the duiies of the Administering authority of 
a territory under Trusteeship. 
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-ion 6. The Conditions RequirÎng the Court to take Exceptional Measures to 
maintain Judieial Integrity are mt h s e n t  

425. Whilst it is probably impassible to determine in advance the occasions on 
which the Court might feel bound to avoid exerking its judicial function on 
grounds of propriety, elesting experîence indicates two situations in which the 
relevant discretion may be exercised. 

426. (a) T h e  case in which it is logically impossible to decide a legal issue 
withaut breacb of a fundamental principle of judicid procedure. 
Thus in the Monetary Gold case the Court found that the second 
Italian claim depended upon the first, that is, the claim between 
ltaly and Albania. This latter claim could not be decided without a 
breach of the principle audimr et d e r a  pars: see I.C.J. Reports 
1954, pp.334; Rosenne, ï& Law and Practice of the Inferriaiional 
COM, 2nd rev. edn., Dordrecht, 1985, pp.308-9,310. 

427. (b} The Court will not adjudicate on the meRts of an issue which lacks, 
or has ceased ta have, the quality of being "an actual controversy 
involving a conflict of legal interests beoiieen the parties": see the 
hlarthem Cameroons Case, I.C.J. Reports 1963, pp.33-4,37-8. 

428. The circumstances giving rise to the Naunian claim in the present 
proceedings bear no relation to the two situations autlined above. In the 
subrnission of the Naunian Governrnent, the evidence offered in the Mernorial 
provides the evidence for this. Wowever, and as an alternative subrnission, any 
issue of propriety could onîy be resolved in accordance with normal standards of 
judicial procedure after an examination of the merits. 

Section 7. Conclusion 

429. The Cour(. is respectfully requested te reject the Australian contentions 
based upon judicial propriety on the following grounds: 

(a) There is no evidence of bad faith on the part of Nauru. 

(b) The contentions relating to rehabiiitation (Preliminary abjections, paras. 
404-6) are irrelevant. 
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(c) The arguments retating, ta the pnnciple of good faith have no b d n g  
upon admissibility and (a fortion) no bearing upon judiciai propriety. The 
principle of g d  faith does not aeate obligations. It govem '"the way in 
which existing obligations are canîed out or existuig rights exerçised 
(Thirlway, (1989) 60 Brihh Year BDok of Iritemahbnnl Lmu p.21). 

(d) The principle a i l egm contmria non est d i e n d u s  has no connedion with 
the issue of judicial propriety. 

(e} The doctrine of "clean bands" has no application to the present 
prmeedings. 

(f) The conditions which would justify the Court in bamng claims on grounds 
of judicial propriety are not applicable here. 

(g) This section of the Australian argument is concerned with thinly disguised 
issues of merits. 





CONCLUSION 

1. The dispute has existed since before the riidependence of Nauru 

430. When the option of resettlernent of a substantial part of the population 
was rejected, the question of rehabilitation, and the issue of respomibility for 
funding rehabilitation, became a more explicit part of the agenda in the years 
before independence in January 1968. Consequently, rehabilitation appears as a 
major issue in the negotiations between the Nauruan community and the Partner 
Governments in the period 1964 to 1967. 

431. There is thus a continuity in the histary of the dispute mncerning 
responsibility for rehabilitation. This continuity is evident from the donirnentary 
record. The reafEirmation of the existence of the dispute over rehabilitation by 
the President of Nauru at the time of independence is symptomatic of this 
continuity in the history of a dispute which had crystallised before independence: 
see the Memurid, pp.230-1. 

2. Australia mognises that the dispute has existed since kfore independence 

432. In the Preliminq Objecti~m the Respondent State clearly accepts the 
essentid continuity of the history of the dispute since before independence. The 
very nature of several of the preliminary objections assumes this continuity. 
Ttius the arguments based on an alleged pre-independence settlernent or an 
a1leged agreement to settle the dispute exclusively by negotiation couId only be 
valid on the bais  that the constitutive facts of rhe 1egaI dispute prior to 
independence have been recognised by the Respondent State a a legal dispute 
which (subject to the considerations supposed to support the preliminary 
objections) peraited CU the fime of independeme. 

433. The recognition of this continuity is inherent in the logic of various 
preliminary objections deployed by Australia. It is also given explicit form in the 
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text of the PIeliminary Objecibm. The relevant passages from the Austraiian 
pleading include the following: 

434. (a) m. In resped, i. partidar, to tbe a u d  a l e h a b i n a  b u e ,  tbese 
inbereut limitations on the judiaai fundion appiy with parti& force. 
As the Court bas said, it 'ha$ h s t  to examine a question which it finds to 
be essentialiy p r e ü m i >  nameiy the exÿteoce of a dispute' (K.CJ. 
Reports 1974, at p.260) between Nauru and Australia. It is submitted 
that such a &pute ww settled and disappeared when Nauru waived its 
daim before the Fourth Cornmittee of the Cenerai kssembly. And 
certainly the daim disappeared when the Geueral krsernbiy terminated 
the T n i s i d p  Ag~eement, thereby acquithg the Administering 
Authoriiy of any further respoasibity, and without reseMng the 
question of respoasibility For rehabilitation. 

274. As has k e n  said by this Court in the Nuciear Tests case: 

'the Court, as a court of law, is d e d  upon io resolve 
e d i n g  disputes between States. Tbus the existence af a 
dispute is the primary condition for the court to exercise its 
judiciai fundion* (t CJ. R e v ,  1W4 otpp.27&271). 

The Court added: 

'ihe dispute having disappeard, the ciaim advanced,..no 
longer has any objcd. It r o U m  that any further f~clin$ 
w u i d  bave ne "raison d'etre" ... The Court can exercise its 
jwiddion  in cwtentious proceedings only when a dispute 
pnliinely eitlts between the parties. In reftaieing from 
further action in tbis case the Court is therefore metely 
acting in accnrdance witb the proper kterpretation of its 
judiQal funciion ... The ûbjed of the c h  baving dearly 
dLappeared, there i s  nothing on whicb ta give ju$gment' 
(at pp.271-m). 

In accordance witb these considerations the Court held that, in the 
circumstances of that case, the daim 'no longer bas any a e c t  and that 
tbe Court is thereforc not called upon to give a decision thermn" (at 
p ,272). 

275. The same conduion applies here." 

435. (b) W.  Auiorduig to the Ausirahan dcdaration ac~epting the jurisdiaion 
of the Court it is nefessary that the parties to the dispute have agreed to 
b v e  recourse to "some other methd of settlement". In  this cas, the 
Naurum agreement to the method of sttlement involving the 
Trwteeship Couneil and the GeneraI Assembly results from the fad tbat 
the representatives ol Che Naunian people, freely and of tbeir own 
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accord, particîpared in the debates of the Trwceship C o u d  and of the 
Fourih Commitiee oE the Generai krsembly, ampted these fora for 

daim9 raisiDg and disEusFi  the vety questions wbkb are now the 
subjxt-matter of the dispute braught to the Court. These 
representatives comnted to and did noi oppose remlution 2347(XXIï). 
AU thir uinstituted agreement by conduct. 

290. The Republic of Nautu bases its ~ a s e  on b e i  entitled to invoke 
actions and statements of the reprasentatives of the Naunian people, 
&fore independem. Çleariy, they m u t  a h  lx bound by th& adions 
and staiements ar that t he .  

291. Nor tan Nauru bc heard to say that that ii nnoi in a psitiao to 
participate f d y  as an independent nation in the United N a h m  
u ide ra t ion  of the bues raised by ils daim. It was a third party 
ben&+ of the tnisteeship sysiem and mut, therdore, lx bound by 
and taken to bave ageed to tbe method of sctdemeoc provided for 
through rbe UBired Nations organs." 

436. (c) 377. Nauru cm show no legal interest in such mets, which btlonged to 
an instnünentdity of the rhree Partoer Governments and in relation 80 

which Nauru bad no legal or otber endttement. Nauru simply asserts 
that the 1387 Agreement mnstitutes "an u n e q i i i d  recognition of the 
Nawuan ioterestu in the BPC mets  (para.485 Nauru Memon'd). It 
asserts t b t  the reference in the Agreement to the B K  bad the 
mnsequenw of refemiq atso "to the legal mnuimitsnt of the erlsteace 
of the Commisioners and the administration of Nauru d u h g  the 
osrrency of the Lrusteeship" (para.481, Nauru Memonal). Yet, even if 
this were 50, it dms mot establish an adequate Naunian interest in the 
partidar claim to the 1987 assets. Unlike the Naunian clairns in 
relation to the performance of the Trusteeship Agreemenr, in relation to 
which Australia concedes that Nauru bas a legal interest, there is no 
similar basis for a daim to the 1987 assets." 

437. (d) 391. Even if the 19â3 letier represents a relevant raising of the Naunian 
daims it is stiU 16 years after agreement was reacbed on independence 
and the termination of the Trustceship and, more particiilarly, on the 
terms of the settlement of di the pbw~hate industry issues. This in 
Australia's vjew is a delay that is fatal to the presettt Nawuan claim. 

392. But, more importantly in Austrda's view, it is nat untii December 
1988 that Nauru can be said to bavc formailily raised with Australia and 
the aber former Adminisicring Powers its position that responsib'üity for 
rehabilitation of phosphate lands worked-out prior to 1 July 1967 
remained the aesponsibility of the rhree fotmer Partner Gwernments as 
a matter of Law. That k 21 years frum whea the matter was last 
uinsidered by the United Nations an4 in the view of Australia and the 
olher Partner Govenunenis, scttled. 
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393. Nauru in its Notes of 20 k m b e r  Mâ to the three Partner 
G w e m m  refers to the popition '& lm been consistendy taken by 
the Governent of Nauru since independence, and which wati iaken by 
the &&ed representatiw of the Naunian people More independence" 
(Annex M, Noa.22, 23 aad 24, V01.4, Naunian Mernorial). Yei, as the 
diplmatic r m r d  show., whatever Nauru cnwiders itr position, the Fact 
is tbat Nauru did pohîug to assert any daim of lepi ri+t agabt the 
Parmer Govements for mwe than 21 years after the rnatter was 
fonsidered defmitiwly in the United Nations. Mer tkat date the Partner 
Gw-ents mdd legitllnaiely have assumd that the Naunian daim 
was settled definitiveiy by termination of the T m t d p  Agreement with 
the apprwal of the supervisor)l autho* To now d m  Nauru to 
reactivate a stde daim can only work swere prejudiœ to Auhalia. The 
Court should exercise its discretion to dedine to hear the claims. 
Furiher, this failure by Nauru to pursue thk daim for such a lengthy 
period iadicates tbat Nauru iiseif wnsidered the claim Io have been 
settied. 

394. This iF pmticulmly MJ given thai Nauru fded througbout the United 
N a t i w  consideration of the k m  to enunciate any daim based os an 
alleged breach of iniernariond law. The relevarit United Nations 
supekory body pronounmd on the matter now the subject of a daim 
and itself fded to rnake any Fmdings of breach of law or suggest tbat 
ther~ was any outstanding icgai issue as berneen Austraiia and Nauru 
concerning mmplian~e with the Tmteeship Agreement. As a result of 
the passage of rime since 1965 Awralia legitimately a u i d  have mumd 
that ii was not liable as a matter ni law in relation toits past actions some 
twenty years d e r  its involvement in Nauru came to an end." 

438. The consequence is that Australia has waived any question of 
admissibility relating to the fact that the eIements of the dispute arose prior to 
the independence of Nauru. In the submission of Nauru, whilst the Court has a 
power to raise iegal issuesproprio rnotu, in the context of admissibility this power 
should oyy be exercised if important considerations of international public order 
so requite. In the present proceedings it is impossible to discern any 
considerations which wauld justify the re-examination of a question on which the 
parties have a common view. 

439. However, if the question were to be examined by the Court, in the 
submission of the Naunian Governent al1 the pertinent considerations of legal 
principle militate in favour of the recognition of the existence of a Iegal dispute 
between Australia and Nauru which persisted after independence. 
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440. In the cîrcumstances of the Tniszeeship there was a continuity in the 
legal persoaality of the Naunian people as a ôenefiuary of the Trusteeship 
regime and as a person of international Iaw after independence. This is a 
position accepted expressly by Australia in the PreEimhy Objech'om, in 
prtrticular in paras. 290-1,377 (for the tex&- of which see paras. 435-6 abwe). 

441. In any event, given the erga omnes character of the legal principles 
invoked by Nauni. any Member of the United Nations, and any State with the 
capacity to become a party to the Statute of the Court, has a sufficient legal 
interest in the subject-matter of the dispute. 

1 
442. The twelve judges forming the majority of the Court in the BarceIona 

I Tmction Case expressed the matter in the following passages: 

"33. When a Staie admits into its redtoq forcipi imestments or foreign 
national, whether natural or juristic persons, it is bound to exterid to them the 
protection d the law and assumes obhgations c o ~ ~  the treatment CO be 
dorded them. These obligatioos, however, are neither absolute or unquaMed. 
In particular, an essential distinction should be drawn behveen the obligations of a 
State towards the international mmmunity as a wbole, and those &hg vis-&-vis 
another State in the field of diplomatic protection. By their vvery nature the 
former are the wocern of al States. In view of the importance of the +ts 
involved, dl States cari be held to have a legd interest in their protedion; ihey are 
obligations e p  omnes. 

34. Such obligations derive, for example, in uintemporaq international law, from 
the outlawiq d acïs of agqession, and of genocide, as also [rom the prhciples 
and d e s  coo~erning the basic nghts of the human person, induding protectian 
from slavery and racial discrimination. %me of the correspondmg fights of 
protection bave entered into the body of geaeral international law (Reservations 10 
the Convention on the Prweniiori w d  Aurishmenl of ihe Crime of Gemi&, 
Advisory Optrion I.CJ. Repom 1951, p.23); others are conferred by international 
instruments of a universal or quasi-universal character. 

35. Obligations the performance of which la the subjed of diplomatic protection 
are not of the same caiegory ...* 

(1,CJ. Reports 1970, p.32.) 

443. This position, based upon the special chasacter of obligations erga 
amnes, .is accegted in the Third Restatement of the Law (Foreign Relations Law of 
the United Sfara), Amencan Law Institute, St. Paul, Minn., 1987, vol. 2, para. 
902, p.349. 
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444. It may be recalled that in the Norîhem Cameroonr Case the Court did 
not regard the issue of temporality as a major contingency and it was not allowed 
to intrude upon the careful reasoning of the Judgment: see, in padcular, I.CJ. 
Reports 1963, at pp.35-6. 

3. There has ken no delay, waiver or prior settlement OP the dispute 

445. The Australlm objections based upon the legal categories of delay, 
waiver and prior settlement, have no justification in fact. 

4. The Naunian elaim sunived the temination of the hstaesbip 

446. The Naunian clajm h a  survjved the termination of the Tmsteeship. The 
considerations which justify this position (which are sufficient severally} are as 
follows: 

(a) The Generai Assembly and the Trusteeship CounciE did not have 
exc\usive authonty to determine legal issues arîsing from the Trusteeship 
Agreement. 

(b) The termination of the Tnisteeship did not autornaiically extinguish al1 
legal claims arising from the adIPtjnistration of the Trust Terrirory, but 
ody those which it was necessary to deal with in order to give irnmediate 
effecf to the self-detemination of the Territory or which were actually 
presented for decision. 

(c) The Generai Assembly did not intend or ,purpart to terminate rights 
veçted in the Naunian people under the Tnisteeship Agreement and 
associated rules of international Iaw. 

(d) Even if express recognition by the competent United Nations organ was 
required to preserve Nauru's rights, there was such recognition here. 

5. T h e  joinder or consent of third parties is i o t  a condition of admissibility 

447. In the circurnstances of the present case AustraEia is properly sued alone. 
This legal conciusion is justified by the fallowing considerations, each of which is 
a sufficient justification: 
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(a) Neither New Zealand nor the United Kingdom is an "indispensable party" 
within the meaning of Monetwy Gold principle, as developed in the 
consistent jurisprudence of the Court. 

(b) Municipal Iaw analogies on this issue are of little relevance; but In any 
event the most appropriate analogies support the Naunian position. 

(c) There is no requirement, arising Erom the regime for the administration 
of Nauru as a Trust Territory and opposable to Nauru, that it bring 
proceedings against al1 three States together. 

(d) The Naunian claim is admissible even if, in consequence, Australia may 
have a right of recouse against the other nro States. 

(e) Alternatively, even if the normal requirement for enforcing a liability of 
several States acting together is to join all the affected States, in the 
cirmmstances of the administration of Nauru, the claim is properly 
brought against Australia alone. 

(0 The proper administration of intemationai justice dictates that the 
present proceedingç should be declared admissible, with a view to 
obtaining a decision on the merits of the Naunian claim. 

6. The rlaim relating to the overseas assets of the British Phosphate 
Commissioners i s  admissible, 

448. The claim relating to Nauru's lawful interest in the oversea mets of the 
BPC which were wrongfilily disposed of in 1987 is admissible for the following 
reasons: 

(a) The daim anfses from a legal dispute the existence and general character 
of which is confirmed in the documentary record, including the diplornatic 
correspondence. 

(b) The clairn does not invoIve a new b a i s  of clairn, being intrinsically a part 
of Nauru's general claim, and thete is no objection to the exercise of the 
Court's jurisdiction. 
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(c) Jurisdictiori exists even if the daim to the overseas assets involves a new 
basis of claim. 

(d) There is sufficient evidence available to establish the legal interest of 
Nauru in the overseas assets for the purpases of this phase of the case. 

7. There was ne agreement to settle the dispute exclusively by negotiation 

449. On the evidence there was no agreement to settIe the dispute exdusively 
by means of negotiation and therefore there is no objection to the exescise of 
jurisdiction on the b a i s  of the reservation invoked by the Respondent State. 

450. Ln any m e ,  on a proper construction of the reservation, negotiation daes 
not constitute "sorne other method of peacefül settlement". 

8. There is no basis for the Australisn contentions relating to judiciat proprieîy 

451. Tbere is no bais of any kind for the Austrdian contentions relating to 
considerations of judicid propriety. The foilowing considerations indicate the 
baselessness and irrelevance of the factors invoked in the PreIiminrq Dbjectionr: 

(a) There is no evidence of bad faith on the part of Nauru. 

(b) The contentions relating to rehabilitation (Prelirninq Objeciiom, paras, 
4046)  are irrelevant, 

(c) n i e  arguments relating to the principle of# good faith have no bearing 
upon adrnissibility and (a fortio~) no bearing upon judicial propriery. 

(d) The pnnciple allegm conimria non est mrdi~ndw has no connection Hith 
the issue of judicial propriety. 

(el The doctrine of "clean hands" has no application to the present 
proceedings. 

( f )  None of the conditions which would justify the Court in barring claims on 
grounds of judicial propriety are applicable. 
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452. The Government of Nauru considers that the casiial marner in which 
issues of propriety are raised in the Preiiminary Objech'om is unusual and 
inappropriate in the wntmr of pcweedings before this Court. 





In consideration of the foregoing the Govemmeni of Nauni requests the 
Court: 

To reject the preliminary objections of Awtralln, and 

(a) that the Court has jurisdiaion in respect of the c l a h  
presented in the Mernorial of Naum, and 

(b) that the claim is admissible. 

(Signed) V.S. hlANI 

Co-Agents of the Govemment of 
the Republic of N m  





RESPONSE TO ANNEX 26 OF THE AUSTRALUN PRELIMINARY 
OBJEtXIONS 

A. Introduction 

Al.  The Pre1Unin.y Objectionr, Annex 26, voI. II, p.173 contains a paper, 
entitled "An barnination of Nauru's Rock Phosphate Incorne". The paper was 
cornmissioned by the Australian Department of Foreign Affairs and Trade from 
a private research f i m  based in Canberra, Australia, calIed the Centre for 
International Emnomics (hereafter "C.I.E."). 

M. The stated purpose of this paper "is to examine Nauru's phosphate 
incorne and its use both before and after independence". Two major conclusi~ns 
are suggested by C.I.E.: 

"...evidence suggests that the phosphate incorne has not always 
k e n  well spent. Educational and health standards have fallen and 
large sums of money have been wasted on items such as a national 
airline." (p.174) 

"Rehabilitation ha corne to be seen as an important element of 
Nauru's economic future (section 5). However rehabilitation does 
not in itself guarantee the economic future of the island. The 
future will be largely determined by Nauru's ability to attract 
foreip direct investment." (p.174) 

A3. While these matters will be discussed in more detail below, it should be 
noted that the first conclusion necessarily relies heavily on unacceptable value 
judgments that are, in any case, quite irrelevant to the overall case before the 
Court. The second conclusion is trite. Of course, "rehabilitation does not in 
itseif guarantee the economic future of the island". But rehabilitation is an 
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essential pre-condition for the economic future of the island. Withour it land will 
be inadequate to accommodate population growth and the increased economic 
a~ivity which will help attract the foreign investment proposed by C.LE. 

B. Phosphate Incorne Befom Independence 

A4. The C.LE. paper notes that in the years pnor tci independence the 
phosphate industry was ovenvhelmingly the source of hance to meet Nauru's 
administration costs. This represented a sign%cant saving t o  tbe Australian 
taxpayer though at the sarne time it added to the cost of Nauru phosphate rock. 
Not surprisingly, a signifiant proportion of total government spending on Nauru 
was devoted io education and health. This, in part, reflects the absence of 
spending on defence. social services, shipping and airlines etc. that occur in a 
number of countries. 

M. Figure 2 Ip.176) illustrates the srnaIl amount of phosphate incorne paid to 
Naunian landowners (and to Nauru Tmst Funds) in the years More  1965-66. 
From 1966-67 to independence, increasing sums of money were paid to 
landowners (and to Tmst Funds) as a result of agreements reached between the 
Nauru Zocal Goverment Council (N.LG.C.) and the partner goveniments. It is 
of significance that the N.LG.C. decided to allocate most of the increase in 
royalties in these years to the Trust Funds whereas much smaller increases 
occurred in direct payments to tand~wners. 

A6. When disnissing the econoniic development of Naum and the 
contribution made by the phosphate industry, the point is made thaz despite 
having a high per capita income and benefiting from government spending on 
Naum "some have argued that the returm to the Naunians could have been 
higher" (p.182). Several cornments can be made regarding these considerations. 
Firstly, the per capita national income figure given in Table 3 of US$2130 in 
1966-67 is in fact As2130 (see Table B1 on p.20rl) and the correct figure is 
US$1902 using the C.I.E. exchange raie quoted at the top of p,204. Similarly the 
average incorne in the five years before independence js quoted in Table 5 as 
US$J174 whereas il is actually As1174 (see Table BI). However it mus1 be 
realised that of the As2130 in 1965-67 As1354 represents payments to Trust 
Funds which did not contribute ta a higher standard of living on Nauru in the 
year in which payments were received. Indeed these Tmst Funds were not 
available for very many years; most of the Tmst Funds are still not available to 
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the Nauruan C o m n i t y  since they are intended to provide income once the 
phosphate industry ceases to meet the needs of the Community. In terms of 
standards of living the relevant incame per capita figure in 1956-67 was A$ïï6 
not A$2130. 

A7. Secondly, not mereIy did "some argue that the returns to the Nauruans 
should have been higher", but the partuer gwernments agreed in 1967 that 
Nauru phosphate sbould be purchased by hem at Ml1 per ton being the agreed 
world price of Ml2 pet ton less a m e m e n t  fee of Aâ1 paid to the British 
Phosphate Cornmissioners (B.P.C.) while they rnanaged the industry on Nauru. 
This management fee was not paid in cash but insteaû the phosphate w a ~  sold at 
A$11 per ton. 

Ag. &art from anything else this agreement confinw the. existence of a world 
price -- something bltherto denied. It should be nored that Australia purchased 
phosphate rock from sources as geographically diverse as Morocco, Senegai, 
Logo, Makatea (French Polynesia) and Florida. Phosphate rock i s  traded 
throughout the world and thete is a world price that takes account of quality, etc. 
As demonstrated in the Nauru Mernorial, vol. 1, pp.294-5, for the period under 
review the Makatea F.0.b. price is the most relevant indicator for Nauru 
phosphate rock because it was traded intemationally, it was of comparable 
quality and it was sourced geographically close to Naum. 

Ag. C.I.E. then proceed to argue that, even if there is a world price, it should 
not be murned that Nauru would have sold the same quantity of phosphate rock 
as was sold at the lower price actually charged by the B.P.C. The argument here 
revoives around the elasticity of demand for phosphate rock. 

A10. While fertiliser consumption can, and does, fluctuate £rom year ta y@=, in 
part due to variations in seasonal weaiher conditions, the fact remains that most 
Australian soils are phosphorus deficient and many rural industries are 
dependent on the mntinued application of phosphatic fertilisers. Single 
superphosphate is sti31 the most common phosphatic fertiliser in use in Australia 
in 1991, because it provides both phosphorus and sulphur. It should be noted 
that Australia's pastoral land requires continued application of sulphur. In the 
years pricir to 1967, the period covered by the analysis of the B.P.C. costs and 
prices, single superphosphate was very much the fertiliser of choice in Australia. 
This war largely for technical reasons and reflected the need to use phosphatic 
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fertilisers as an important input in many rural industries. This dependence on 
phosphatic fertilisers clearly resulted in a retative lack of sensitinty of demand to 
pria changes. It should be noted that Nauru phosphate rock is particiilarly well 
suited to the manufacture of single superphosphate. 

Al l .  A second factor contributing to dernand insensitivity to pria is rhe fact 
Uiat the oost of fertilkers is a very srnall proportion of totai farm costs. Thus in 
1989190 total fertiliser costs were 55% of farm input costs in Australia. 
Phosphatic fenilisers would account for less than 5% of farm input costs, It is 
very Iikely that these fertilisers would have m u n t e d  for an even smaller 
percentage of farm input oosts in the years before 1967, since fertiliser pnces 
were much lower twenty years ago than they are today. Thus ihe market pnce of 
single superphosphate averaged $16.20 per tonne in 1970171 compared with 
$165.80 in 1989190. 

A12. Some evidence of the reaction of consumption to price cm be obtained 
from Table 1, which shows that in the ten years ending 1969/70 the total acreage 
fertilised by phosphatic fertilisers rose from 18.70 million hectares to 28.1 miIlion 
hectares. The usage of phosphatic fertilisers rose from 2.25 million tonnes to 
3.70 million tonnes. lmports of phosphate rock from Naum rose from 1.03 
million tonnes to 1.48 million tonnes while the f.o,b. price of Nauru phosphate 
rock increased £rom $4.69 per ton to $11.00 per ton. Clearly the higher price for 
Nauru phosphate rock had little if any impact on Australian demand, and it is 
significant that, throughout the negotiations that reçulted in the higher price, the 
B.P.C., thtough the partner governments, sought the agreement of Naum to 
increase production tonnages. This wish for increased tonnages, despite higher 
Nauru prices, shows that the B.P.C. did not believe that hese price increaçes 
would result in lower dernand. In fact, as the Table shows, overail demand rase 
steadily throughout the period. 

A13. Given these factors, there is every reason to eqect  that the  price 
elasticity of dernand for Nauru fertiliser is very Iow and that it is a legitimate 
procedure to prepare estimates on the b a i s  that Nauru phosphate could be sold 
at the world pria without having any, or any signifiant, impact on demand. 
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C. Incorne at Independence 

A14. In Section 3 of itç paper, C.I.E. considers what it regards as the "two 
financial legacies" Nauru received at independence. The hrst of these was 
"funds saved on behalf of the Naunians before independence" (p.185). This gives 
the clear impression that sornew eise did the saving "on behalf of the 
Naunians ". The fact is that the Naunian people saved tbe rnoney themeIves 
from the royalties paid by the B.P.C. It wns tbe Nauru Local Government 
Çouncil that set aside the funds in the Tmst Funds. The T m t  Funds existed at 
independence, but they eiusted because of Naunian decisions to forego a portion 
of cash royalties. 

A15. The second "financid legacy" that Nauru is comidered to have received 
'kas the capitalised value of the right to mine phosphate" (~~185). It is stated 
that at independence "...the Partner Governments gave this asset to Naum" 
(p.186). Again there Is a clear implication which is that the righr to mine 
belorlged to somebody other than the Nauruan people. Not even the partner 
governments atternpted to put this argument to Naunian representatives in the 
negotiations prior to independence. The Naunian people long regarded the 
phosphate as being theirs as a matter of right. In their view, it had been taken 
€rom them by the colonial powers and at independence they simply obtained 
what had been rightfully theirs. But even if it were conceded that the B.P.C. 
would have had certain entitlements to mine under Nauruan law up to 
independence, in the absence of the 1967 Apeement, those entitlernents would 
have been without prejudice to the Nauruan Government's right to tax the 
proceeds of mining in the public interest. The proposition that the Nauruan 
people were "given" the capitalised right to mine begs the question, under the 
guise of an economic valuation. 

11. Phosphate tncome afier Independence 

A16. Section 4 of the C,LE. paper deals with phosphate income after 
independence. After quoting figures of the broad distribution ûf phosphate 
income in selected years since independence and of the distribution of royalties 
in each of the five years ended June 1982 (together with the nirrent value of the 
Tmst Funds as at 30 June 1989) the paper tums to a major theme: that 
successive governments on  Nauru have mis-spent the money they have had a i  
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iheir disposai. The "proof' of this is that "... the largest items of govemment 
expenditure are Air Nauru and debt senicing ... items such as health and 
education have beoome relatively small mmponenis of g w e m e n t  expenditure" 
(p.190). 

A17. The main aacern expressed about Air Nauru is that it is expensive and 
accounts for a high proportion of government spending. The ha is that Nauru is 
a small, isolated i s h d  in the vast reaches of the PacZiç and that there is very 
little likelihood that an e x t e d  airline would provide air semices to Naum on a 
nomal oommer~al basis. Air services could conceivably lx provided on a 
contract basis or even on a charter basis. But on whatever ba i s  they were 
provided, it is inevitable that their provision wouid lx a castly mercise. 

,418. It should also be noted that until recent yeass, Air Naum operated to a 
number of Pacific island countries, maidy at the request. of those countries. 
Table A7 in the C.I.E. paper shows that governrnent expenditure on Air Nauru 
bas fallen in recent years while revenue has increased. 

A19. Considerable attention is given to the srnall proportian of govemment 
spending on health and education. Of course, percentages can be rnisleadingig, 
especially international cornparisons when one country (Nauru) has a high 
percentage of spending on air services thal do not appear to the same entent in 
other countries. Mention is  made of aude death rates but UN figures show that 
in the period 1985-1990 the average life expeaancy at birth on Nauru was 68 
years compared with 6û years for al1 island developing cciuntries, 58 years for 
smalI island developing countries, 49 years for Itast developed countries and 59 
years for al1 developing coiintries. See: United Nations Conference on Trnde 
and Development, "Problems of Island Developing Countries and Proposals for 
Concrete Action", Doc. TD/B/AC.46-2,25 Apnl 1990, Table 2, p.21. 

A20. There is no doubr that Nauru, like many orher countries, would prefer to 
avoid external debt but, given annual fluctuations in phosphate revenue (see 
Table A6, p.201$, it is not surprising that the Government h a  had to have 
recourse io borrowed funds. What is unclear in the C.I.E. analysis is its 
relevance to the case before the Court. 
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1 E. Rehabiütation and Eroiomic Future 

Ml.  The final section of the C.I.E. paper deals with rehabilitation and the 
economic future of Nauru. The paper very briefly oomments on earlier snidies 
of the feasibility of rehabiiitating mhed iand. It refers to the 1987 Naum 
Commission of Znquj. estimates of the oost of rehabilitating mined phosphate 
land as being $127,000 per hectare, which is equivalent to $215.9 million for 1700 
hectares. Et notes that thls amount is within the $242.0 million in the Nauru 
Rehabilitation Fund as at 30 June 1989. The Report then concludes that this 
'bould also seem to bear out Australîa's contention that Nauru was left in a 
position to h c e  rehabilitation £rom its own resources" (p, 195). 

A22. This conclusion is quite unfounded. The amount of money nirsently in 
the Nauru Rehabilitation Fund is entirely beside the point. Australia 
contributed nothing to the Fund. It did not exkt until independence and its 
existence is due to the discipline of the Naunian people and the Governrnent of 
Nauru whereby funds were set aside frorn phosphate earnings in order ro 
establish this Eund and to ensure that each year the Fund received a royalty per 
tonne of phosphate sold. 

1 F. Evaluation of 1966 Working Party Repoit of Financial Arrangements 

A23. The Preliminary Objections of the Governrneni of Australia make 
reference (vol. 1, pp.61-2) to studies that were camed out in 1966 into financial 
and commercial arrangements in vanous pans of the world where mining exists 
and into the rate of profitability of a selection of Australian mining companies. 
The results of these studies are given in vol. 2, pp.39-55. 

-4. This Working Party was established in the context of discussions whereby 
the B.P.C. rernained the mining operator on Nauru and received payment for 
providing this seMce. The partner governments approached this question by 
examining arrangements in a number of relevant countries whereas the Nauni 
Local G o v e r n e n t  Council adopted the approach of açsessing a Management 
Fee based on profitability. It is noted on page 62 of vol. 1 "that the Nauman 
suggestion h a  been that a return of 15% on shareholders fun& was an 
appropriate measure of the management fee payable to the B.P.C.". 
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A25. In the event this approach was abandoned, because the Nauru Lacal 
Government Council decided against continued B.P.C. involvement in the 
phosphate industry on Nauru, prefernng instead to have Naunian management 
of the industry. The partner governments proposed that the B.P.C. should 
continue to operate the industry (withoiit special remuneration). This w a ~  
rejected by the N.LG.C. who in tum proposed that the B.P.C. should remain on 
Nauru only for as long as it took Nauru to pay for capital assets of the B.P.C. 
located on Nauru. 

A26. When this proposal was accepted, N.L.G.C. representatives said that the 
B.P.C. should receive some remuneration while managing the industry, and a 
figure of As1 per ton was agreed. It had earlier been agreed that the world price 
of Ml2 per ton was the appropriate f.0.b. price for Nauru phosphate. The 
pmner governmentç said they wouId prefer to see the f.0.b. price reduced tu 
AS11 per ton rather than it remain at A$12 per ton and the B.P.C. receive a 
payrnent of As1 per ton. This was agreed to by the N.L.G.C. The p r i e  returned 
to As12 per tan once Nauru assiirned control over the industry. 

A27. In para, 140 (p.62 of vol. 1) the quite unwarranted statement Is made: 

"What the repofi highlighted, however, was that there was certainly 
no practiçe whicb would suggest that a State has a nght to take 
over a concession completely without the payrnent of any 
compensation.,." 

(It may be noted in passing that the so-called "cqncession" was not compatible 
with the normal requirements of a concession which implies a contractual 
bargain. 'Ihere was no bargain as the B.P.G's nghtç were conferred by the 
Administration under the 1919 Agreement and the Lands Ordinances.) 

A28. The issue of compensation for the "take over" of the "concession" waç 
never addressed by the Working Party, which was concerned with ongoing 
situations involring a goverment, a mining operator and landowners. 

A29. At no otage was the question of what happem when a State rakes over 
from a mining operator ever considered by the Working Party and i t  is not 
legitimate ro draw any "conclusions" on this issue from the Working Party 
Report. 
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M O .  Moreover, as haç been noted earlier, ai no stage did the partner 
governments even propose that they should be compensated for the 10s of the 
"SO-called" concession whsn Nauru took orer the operation of the phosphale 
industry. 




