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iNTRODUClTON AND S m U  

1 .  On 3 March 1992, the Government of Libya fded an Application with the Court 

instituthg the present proceedings against the UniM States in respect of what Libya 

maintains is a dispute between Libya and the United States over the hterpretation and 

application of the Montreal Convention for the Suppression of Udawful Acts Against the 

S a f e S  of Civil Aviation (hereinafter Montreal Convention or Convention) concerning the 

bombing of Pan Am mght 103 over Lockerbie in Scotland on 21 December 1988. The 

United States submits the following Prelirninaty Objections to the Court's enteriainhg the 

Application fded by Libya. 

2. In its Appiicatioa, the Governent of Libya seeks relief from this Court solely on 

the basis of the Montreal Convention. S p e ~ ~ c a l l y ,  Libya q u e s t s  the Court to adjudge and 

declare that: 1) Libya h a  h l l y  complied with ail  of its obligations under the Montrai 

Convention; 2) the United States has breached, and is continuhg to breach, its obligations to 

Libya under several articles of the Convention; and 3) the United States is under a legal 

obligation i-mediately to cease and desist from such alleged breaches and from the use of 

any and di force or threats against Libya. 

3. In this case, Libya is invoking, under M c l e  36(1) of the Statute of the Court, the 

basis of jurisdiction provided for in Article 14(1) of the Montreal Convention. This 

provision confers on the Court jurisdiction only to decide disputes relating to the 

interpretation and application of the Convention. Article 14(1) does not provide any basis 

for consideration by the Court of claims relating to other sources of law, such as the United 

Nations Charter os generaI principles of international law. 



4. The United States contends that there is no dispute between the United States and 

Libya under the M o n W  Convention. The actud dispute in thls matter is between Libya 

and the Se~uliEy Council conceming decisions of the Security Coimncil requiring that Libya 

surrender two accusai Libyan nationds for triai in the United States or the United Kingdom 

and the imposition by the Security Council of economic sanctions and other masures to 

compel Libya to comply with those demands. The United States has never made a claim 

upon which a dispute between the parties under the Montrd Convention could be found to 

exist and maintains that there is not a suficient ç o n n d o n  berneen the dispute set out in 

Libya's Application and the Montreal Convention to provide jurisdiction under the 

Convention for the Court to entertain these proceedings. 

5.  The United States also maintains that, even if the Court were to conclude that it 

had jurisdiction over these pmceedings, the Court nonetheless should deche  to exercise 

jurisdiction in this instance because any judgment by the Court with regard to the rights and 

duties of the parties under the Montrd Convention couEd have no practical consequences in 

light of the decisions of the Seeurity Councii. In addition, the Court m o t  tender a 

judgment addressing Libya's objections to the Security Gouncil's deqands without exceeding 

its jurisdiction pursuant to the Montreal Convention. Such n judgment also risks, in the 

context of a decision by the Security Council under Article 39 of the Charter, Involving the 

Court in a dispute that cm only be pmperly decided by the Security Council. Moreover, any 

judgment by the Court that addresses Libya's objections to the S e ~ n t y  Council's demands 

would undennine the ability of the Security Council to perform its functions under the 

Charter for the maintenance and restoration of international peace and secunty. In effect, 



Libya is seeking by these pmeedings to persuade the Court to ovemle decisions of the 

Security Council taken under Chapter V1Z of the United Nations Chartes. 

B. Further, even if the Court were to exercise jurisdlction in this instance, it should 

decide, as a p r e m  matter, that the decisions of the Secunty Council preclude the relief 

sought by Libya, whatever the rnerits of its arguments conceniing the Montreal Convention. 

As a result of Article 103 of the Charter, the obligations of Libya and other states undes the 

Security Counçil's dscisions take precedence over any inconsistent obligations and 

accordingly render it unnecessary to consider Libya's assertions under the Montreal 

Convention. 

7. The United States, therefore, requests that the Court Fust address these 

preliminaq objections fn accordance with Article 79 of the Rules of the Court. A favorable 

niling on these objections now would avoid having the Court unnecessarily address through a 

difficult and lengthy process numemus complicated factual and legal issues in a situation 

where no practicai relief can be granted. 

8. The United States reserves its right to object to any other issue of the Court's 

jurisdiction .over, or the admissibiiity of, Libya's claims that aise in the course of these 

procedings and aH its other rights under the Statute and the Rufes of Court. 



PART 1 

STATEMENT OF FACTS 

1.01 Part 1 of this Mernorial sets forth the facts relating to and underlying Libya's 

Application to the Court. Chapter 1 discusses the bombing of Pan Amencan World Aitways 

Flight 103 ("Pan Am 103") on 21 Decernbet 1988, and the indictment of two Libyan 

nationds for this crime on 14 Novembes 1991 by a fedeml grand jury in the United States. 

Chapter 2 discusses the actions and decisions of the Security Council in connection with the 

b o m b a  of Pan Am 103, induding the imposition of sanctions on Libya for faiiure to 

comply with the Security Council's requirement that the two indictd Libyans be susrenderd 

for triai in the United Kingdom or the United States. Chapter 3 explains that the Security 

Council's condemnation of the bombing of Pan km 103 and its other actions in this case are 

consistent with its longstanding cornmitment to mairitain international peace and security by 

condemning and acting agaînst international. terrorism . Chapter 4 addresses Lib ya' s 

continuing refusai to comply with the Security Council's requirements. 



Chapter 1 

Two Libyan Nationals Were Indicted by a FederaI Grand Jury in the United States 
Foiiowhg an International Investigation inîo the Bombing of Pan Am 103 

Section 1 .  The Bombin9: of Pan Am 103 and the en su in^ International Investigation 

1.02 On 2 1 December 198 8, a United States registesed aircraft flying as Pan 

Amencan WorId Airways Flight 103, bound from Heathrow Airport in London, England, 20 

New York's John F. Kemdy Airport in the United States, exploded over Lockerbie, 

Scotland. Two-hundred and seventy peuple were killed: I l  tesidents of the Scottish town of 

Lockerbie, and 259 passengets and crew, including 189 United States and at least 29 United 

Kingdom nationals. The aircraft dso d e d  citizens of Argentha, Belgium, Bolivia, 

Canada, France,.Gemany, Hungary, India, Ireland, IsraeI, Italy, Jamaica, Japan, the 

Philippines, South Afnca, Spain, Sweden, Switzerland, and Trinidad. The victims hcluded 

children, students , families, business persons and govemment officiAs. The United Nations 

itsetf lost a most distinguished official in the bombing, Mr. Bernt Carlsson, the 

Cornrnissioner for Narnibia. ' 
1.03 Immediatdy following the bombing, a large and thomugh international crunina1 

investigation was iaunched, involving hundreds of hvestigators and the cooperation of more 

than 25 States. On December 30, 1988, the President of the Security Council issued a 

statement on behaif of the members of the Counçil strongly condemning the destruction of 

-- - 

' A complete list of the individuals killed on the fIight is attached to Letter dated 23 
Decernber 1991 from the Acting Permanent Representative of the United States of America 
to the United Nations addressed to the Secretary-General, 23 December 1991, UN Dm. 
A1461831-Sl23317, Exhibit 1 ,  pp. 10-15. 



Pan Am 103 and &g on a l l  States to assist in the apprehension and prosecution of those 

responsible for this crhhnaI sct.' 

1 -04 The bornbing of the aircraft was a singularly horrible act of violence. Law 

enforcement authorities of the United States and the United Kingdom irnmediately dedicated 

tremendous resousces to the investigation. Each nation had a great and cornpelling interest in 

identifying those responsible for the bornbhgr As noted above, the vast rnajority of the 

individuals killed in the bombing were nationds of the United States or the United Kingdom, 

In addition, the a i r c d  was U. S .-registered and owned and operated by Pan Arnerican 

Wodd Airways, Inc., a U.S. corporation. It was destroyed over British territosy, killing 

British citizens in the air and on the ground and destroying numemus homes in the town of 

Lockerbie. 

Section 2. The Grand Jurv Indietment in the United States 

1.05- The international investigation proceedsd vigorously for the next three years. 

By 1991 law enforcement autborities in the United States and the United Kingdom had 

amassed evidence to justify application to their judicial sysfems for hdictments and w m t s  

for the arrest of two Liibyan nationals, AbdeE Basset AbMegralri ("Abdel Basset"), a senior 

Libyan Govemment intelligence official, and Lamen Kiialifa Fliimah ("Lamen Fhimah"), the 

former manager of the Libyan h b  Airlines office in Malta. Section A below describes the 

grand jury process in the United States and thereby puts the indictment Uito its legal context. 

United Nations Press Release: Security Council Condemns Destruction of Pan Am 
mght 103, 30 Decernber 1988, UN Doc. SC/505T, Exhibit 2. 



Section B then outlines the findings and conclusions of the federal grand jury regardhg the 

bombing of Pan Am 103 and the alleged cvlpability of the two Libyan defendants. 

A. The Grand Jury Process in the United States 

1.06 The grand jury process us& in the feded courts of the United States is 

prhcipally governed by Sections 1861 through 1869 of Title 28 of the United States Code, 

and Rules 6 through 9 of the Federal Rules of Criminai Pr~cedure,~ As described in detail 

in these hws and Rules, federal grand juries in the United States operate as follows: 

- A federal g m d  jury consists of at least 16, but no more than 23, United 

States eitizens who are at least 18 years of age, and who have lived for a period of 

one year withh the judicid district where they are asked to serve. They rnay not 

have been wnvicted of felonies or be the subjects of felony proceedings at the t h e  

they are asked to sit. Jurors are selected at random from a cross section of th& 

cornmunity , and are not selected by the prosecution. 

- No citizen may be excluded from service on a grand jury on account of race, 

color, religion, sex, national oigh or economic status. Each United States district 

murt is qurred  by law to devise and place into operation a wntten plan for random 

se ldon of grand jurors that shdi be design4 to achieve these 

United States Code, Title 28, 6 1861-1869, Exhibit 3; Federal Rules of Criminal 
Procedure, Rules 6-9, Exhibit 4, 

Jury SelectLon Plan for the United States District Court for the District of Columbia, 
as amended through 9 S q t e m k r  1993, Exhibit 5 .  



- The identity of citkens who serve as grand jurors is kept stfictly secret. The 

grand jury's deliberations are supervised by a Unit& States District Jiidge, whose 

activities while in office are independent of the political process and who is appointed 

to the bench for life. The supervishg United States District Judge selects one of the 

mernbers of the grand jury to serve as the grand jury's foreperson. The foreperson 

has the sole power tu swear witnesses and sign indictments on behdf of the grand 

juv. 

- The federal grand jury conducts its proceedings in secret. While the grand 

jury is deliberating and voting on indictments, only the grand jurors may be present. 

Attorneys for the govemment may attend other grand jury proceahgs, including the 

presentation of witnesses. Grand jumrs rnay question witnesses and the prosecutors. 

- The principal function of the federal grand jury is to decide whether to 

approve an indictment relating to felony crime which is believed to have been 

committed, Pb m&e that decision, the grand jury must detennine fmm the evidence 

presented whether a crime has been cornmitted and if there is probable cause to return 

an indictment charging one or more individuais with the commission of the crime. In 

most cases, federal g m d  junes consider evidence prepared and presented by 

prosecuthg attorneys, but do not themselves investigate crimes. 

- The prosecutors responsible for a case brought to the grand jury typically 

advise the grand jury about relevant law and prepare a pmposed indictment for the 

grand jury to consider. The grand jury is under no obiigation to return the Uldictment 

prepared by the prosecutors, and may choose to return an indictment for only some of 



the charges suggested, or not to return an indictment at all. The grand jury's "veto" 

power over indictments stems from a wubernent in the United States Constitution 

that indictments for major feded crimes rnay ody be brought by a feded g m d  

jury, and not by U.S. prosecutors acting alone. 

- A grand jury's indicment is not a conclusive frnding of guilt of the aceused. 

It constitutes a finding of probable cause to believe that a crime was committed and 

that the individuals indicted for the crime have been deteminai to be the persons 

likely tu have çommitted the crime. For conviction, an indictment must be foilowed 

by a fuli and public csimrnal trial, at which defendants are entitled to be represented 

by the attorney of their choice, or to have an attorney appolnted for them by the 

court. Their guilt is judged by a secorrd jury, known as a "petit jury," which consists 

of twelve citizen$ çhosen at random from the commun@ at large. 

- Tu obtain a conviction, the United States Governrnent must prove to the petit 

jury beyond a reasonabEe doubt in a public trial that the defendant indicteci by the 

grand jury cornmitteci the c h e s  &ged in the indictrnent. Any decision of guilt 

must be reached unanimowsly by the twelve members of the petit jury. Thus, if a 

single jumr is uncertain about the guilt of a defendant or believes that the governent 

has not met its burden of proving guiIt beyond a teasonable doubt, that defendant rnay 

not be found guilty . 

- Defendants are entitled to a wide range of protections in criminai trials in the 

United States, Including the right to challenge potential jurors perernptoriiy or for 

cause; the right to exlunine and challenge physicaI evidence presented by the 



prosecutors and to cross-examine witnesses who test@ for the government; the right 

to present evidence and tû call witnesses for the defense; the fight to testfi or to 

remain silent, with no legal inferences king drawn £rom the decision not to testify; 

the right to address the jury d-tly or through legal counsel; and the rigbt to a p p d  

to an appellate court, also consisting of He-tenured federal judges, with broad power 

to review ail aspects of the criminal trial for legal emrsrS5 

B. The Grand Jurv Charges A~ainst the Two Libyans 

1 .O7 On 14 Novemkr 1991, a grand jury of the United States District Court for the 

District of Columbia in Washington, D. C., handed down an indictrnent against Abdel Basset 

and Lamen Fhimah. The indictrnent charged them with the feded crimes of engaging in a 

cruninai conspiracy, the goals of which included the destruction of Pan Am 103 and the 

murder of those aboard; wil£ully and unlawfully causing a destructive device and substance to 

be pIaced in and upon a civil aircraft of the United States us&, operated and empIoyed in 

overseas and foreign air commerce; wilfuily and unIawfuliy damaging and destroying, by 

means of an explosive device, a civil aircraft of the United States used, operated, and 

ernployed in oveneas and foreign air commerce; maliciously damaging and destroying by 

means of an explosive property used in or affecting interstate or foreign commerce, causing 

For the benefît of the Court and the Parties to this proceeduig, the U.S. Department of 
Justice has prepared a ngemorandurn providing additional detail conceming the criminai 
pmcess in the federd courts of the United States, including the protections afforded to 
defendants under the United States federaI system. United States Department of Justice, 
Sumrnary of C h i n a l  Procedure in Federai Criminal Cases in the United States, 31 May 
1995, Exaibit 6. 



the deaths of 270 persons; and murdering 189 United States national$ outside the United 

o ta tes.^ Details of the charges against Abdel Basset and Iamen Fhimah are contained in the 

grand jury's indi~tment.~ 

1 .O8 The crucial facts alieged by the grand jury and set forth in detail in the 

indictrnent may be summrenZed as follows: 

- Both defendants were ernployed by the external section of the Jamahiriya 

Security Organkation (the "JSO"), the Libyan Government's intelligence service. 

Abdel Basset was employed by the JSO in various positions hclusing as the Chief of 

the JSO's A k h e  Security Section, Operations Division, and as such was familiar 

with international airline securrty procedures. Lamen Fhimah was employed by the 

JSO in various positions, hcluding at various times as the Station Manager and 

representative for Libyan h b  Airlines at Luqa Ahport, Malta. Lamen Fhimah had 

access to Air Malta luggage tags and the Air Mdta facilities used to board passengers 

and baggage for LAA flights from Luqa Airport, Mdta to cities in Germany and 

elsewhere. 

- Pan Am 103 was destroyed as the result of an explosive device in its forward 

cargo hold. 

- The explosive device was p l a d  on the aircraft in furtherance of a 

conspiracy by the Libyan defendants and their CO-conspintors to destroy an 

Amencan aitcraft by means of an explosive device and to kill passengers on 

board the aitcraft. 

& United States Code, Tide 18, $$ 32, 844, 2332 @reviously coad as 233 1) and 
371, Exhibit 7. 

The grand jury's uidictment is set forth in its ent* in the Annex to Exhibit 1 .  



- The defendants and CO-conspirators are crirninally responsible for the 

destruction of the aircraft and the murder of alI on board md of eleven people on the 

p u n d  in Imkerbie, Scotland. 

- The defendants and co-consphtors u t k e d  the resources and facilhies 

of the nation of Iibya, including the JSO, to carry out their scheme to destroy 

the a i r c d  and kill those on board. To awomplish the sabotage of Pan Am 

103, the defendants and CO-conspirators did the foliowing: 

-- constnicted and caused to be constlucted an improvisai explosive 

device consisting of plastic explosives containhg the substances RDX 

and PETN, and an MST-13 prototype digital electronic timer, ~apable 

of initiating an explosion at a predetermined future t h e ,  which had 

been rnanufactured for and delivered to the Libyan JSO by the Swiss 

f i  of Meister et Bollier d u h g  the period of 1985 to 1986 at the 

request of senior Libyan Government officiais. 

-- cawsed the irnpmvised explosive device to be concealed inside a portable 

radio cassette player. 

-- caused the radio cassette player tu lx p l a d  inside a bmwn colored 

Samsonite Silhouette 4000 range suitcase. 

-- çaused the suitcase to be packed with clothing, purchased in Malta, 

to provide the appearance of a normal travel bag. 

-- caused the suitcase, with the armed device coneealed within it, to be 

placed in the stream of international nirline passenger luggage at Luqa 

Airport in Malta. 

-- utiLized fdse identities to enter Malta and other nations within which 

the conspiracy w as carried out. 

-- utilIzed theh bowIedge and access gained as a result of their 

employment with Libyan Arab Airlines to cirçumvent and evade 

Maltese customs and airline security at Luqa AUport and elsewhere; 

and lmproperly obtained and utilized the Air Malta baggage tags to 



cause the interLine transfer of the suitçase, containing the explosive 

device, to other aircraft. 

-- caused the suitcase containhg the explosive device to be placed înto 

the baggage cornpartment of Air Malta Ffight KM-1 80 at Luqa Airport, 

Maita; caused the same suitcase ta be transfemd £mm Air Mdta Flight 

180 to Pan American World Airway s FligErt lO3A in E i m r t ,  

Germany; caused the same suitcase to be further tmsferred to Pan Am 

103 at Heathrow Airport, London; aused the detonation of the 

explosive device during Pan Am 103's journey to the United States; 

and caused the destruction of Pan Am 103 and the death of 270 people 

on the abcraft and on the ground. 

1.09 The indictment further aikges that numemus specific overt acts wese cornmitted 

by Abdel Basset and Lamen Fhimah in Libya, Switzerland, Malta, Germany , the United 

Kingdom, and elsewhere, in conneetion with the bombing of Pan Am 103. The following 

are the specific allegations of overt acts, quoted verbatirn from patagraph 39 of the 

indictment : 

"OVERT ACTS 

"39. In order to further the conspiracy and tu a c h e  its objectives, the 

foUowing overt acts, mong others, were cornmitted in Libya, Switzerland, Mdta, 

Germany, the United Kingdom, and elsewhere: 

"(a) Inoraboutthesumrnerof 1988, ~ ~ s t o r e d a q u a n t i t y  

of plastic expIosive in his ofFice at the Libyan Arab Arrhes Station, Luqa 

Airport, Mdta. 



" @) In or about the fall of 1988, ABDEL BASSET flew from Tripoli, 

Libya, to Luqa Airport, Malta, on Libyan Amb Airlines, 

"(c) Onorafiout7December1988,ABDEZBASSETtraveUdfmmLibya 

to Malta. 

"(d) On or about 7 Decernber 1988, ABDEL BASSET registered at the 

Holiday Inn, Sliema, Malta, using the name " ABDEL BASET A, 

MOHMED" , a "FLJGHT DISPACHER" (sic) for Libyan Arab Airlines. 

"(e) Onor about 7December 1988, in Sliema, Malta, ABDELBASSET 

purchasai items of dothing from Mary's House, a rem store located 

approximately 300 yards frorn the hotel in which ABDEL BASSET was 

staying. 

"{O On or about 9 December 1988, ABDEL BASSET travelled frum Malta 

to Zurich, Switzerland. 

" (g) On os about 15 December 198 8, LAMEN FHlMAH made the 

following entries in his diasy: "Abdel Basset is comhg fmm Zurich with 

, Salvu ..." and "take - g g s  (sic) fmm Air Mdta." 

" (h) On os about 15 Decernber 19 88, LAMEN -AH made an additional 

entry in the "Notes" section of bis diary: "bring the tags from the Airport 

(ABDEL BASSET-ABDm SALAM). " 

"Ci) On or about 15 December 1988, LAMEN FHllViAH made an additional 

entry in his diary by writing letters "OK" adjacent to the notation: "ABDEL 

BASSET is coming from Zurich with Sdvu ... take taggs (sic) from Air 

wta. " 



' On or about 17 December 1988, ABDEL BASSET travelied from 

Zurich, Switzexland, to Luqa Abport, Malta, and then on to Tripoli, Libya. 

" (kp On or about 18 Decernber 1988, JAMEN FHlMAH travelled from 

Malta to Libya for a meeting with ABDI% BASSET. 

"(1) On or about 20 Becernber 1988, ABDEL BASSET travelled £rom 

Libya to h q a  Ahport, Malta, utilking the false identity of "AHMED 

KHALZFA ABDUSAMAD". 

"(m) On or about 20 December 1988, LAMEN FHIMAH travelled fmm 

Tripoli, Libya, to Luqa Airport, Malta, on the same flight as ABDEL 

.BASSET. 

"(n) On or about 20 Decemkr 1988, the Defendants and CO-conspirators 

brought a large, bmwn hard-sided Samsonite suitcase into Malta. 

" ( O )  On or about 20 Decernber 1988, A B D E  BASSBT had a meeting with 

LAMEN FHMAH in mta. 

" @) On or about 20 DeCernber 1988, ABDEL BASSZT registeted at the 

Holiday Inn, Sliema, Malta, under the fdse name "kMMED KHALIFA 

ABDUS-". 

"(q) On21 Becember 1988, at approximately 7.11 a m . ,  CET, ABDEL 

BASSET' placed a telephone cal1 to LAMEN FlEMAH from the Holiday Inn, 

Sliema, Malta. 



"Cr) On 21. December 1988, ABDEL BASSET, travelling under an assumed 

name, departeci Luqa Arrport, MaIta, on LAA Flight LN 147 to Tripoli, 

Libya. 

"(s) On21December1988, betweenO815md0915houss, CET, the 

Defendants and co-conspirators u h o w n  to the Grand Jury, caused a bmwn, 

hard-sided Samsonite suitcase containhg an explosive device incorporating an 

MST-13 timer, previously manufactured for the JSO, to be introduced as part 

of the interIine baggage in Air Malta Flight KM-180 to Frank€urt, Germany. 

" (t) On 2 1 Decernber 1988, the Defendants and co-conspirators unhown to 

the Grand Jury, destroyed airçsaft N739PA [Pan Am 1031 as charged in Count 

Three of this Indictrnent, the allegatioms of which are hereby re-alleged and 

hcorporatd by reference. 

"(u) On 21 December 1988, the Defendants and CO-conspirators unknown to 

the Grand Jury, by means of fm and explosives destroyed airc& N739PA, 

and as a direct result thereof c a u d  the death of two hundred seventy persons 

as set forth in Counts Two and b, the allegations of which an: hereby 

re-alleged and incorporated by reference. 

"(v) On 21 December 1988, the Defendants and CO-conspirators unlaiown ta 

the Grand Jury, by means of Fm and explosives destroyed aircraft N739PA, 

and as a direct result thermf, did murder one hundsed eighty-nine nationais of 

the United States, as set forth in Counts Five through One Hundrsd Ninety- 

Three, the allegations of which are hereby se-alleged and incorporatecl by 

i reference. " 

l ' Exhibit 1, pp. 7-9. 



1.10 The grand jury's indictment thus dkectly links the two Libyan nationals, acting 

as officiais of the JSO, to the suitcase containing the bomb and its insertion into the baggage 

system leadhg to Pan Am 103. On the basis of the evidence known to it, the grand jury 

also linked defendant Abdel Basset to the Swiss company , Meister et Bollier, that 

rnanufactured for the Libyan Governent the sophisticated electronic timers used in the Pan 

Am 103 bombing and found in the plane's wreckage. Substantiaiiy identical factual and legal 

conclusions were m h e d  by the Procurator Fiscal for Dumfries, Scotland, who applied for, l 

obtainsd, and issued a Petition Warrant for Abdel Basset and Lamen Fhimah on 

14 November 1991, following the investigation by Scottish authorities into the tragedy at 

& LRtter dated 20 December 1991 from the Permanent Representative of the United 
Kuigdom to the United Nations addressed to the Secretary-General, 31 December 1991, UN 
Doc. A1441826-S123307, Exhibit 8, p. 3. 



Çhapter II 

The UN Security Councrl Bas Acted Regeatedly and Decisively to Condemn The 
Bombhg of Pan &ti 103 and to Require Libya to Surrender for Trial in the United 

Kingdom or the United States the Two Libyan Nationah Accused 
of Committing the Crime 

1 1.11 Security Council invoIvement in the Pan Am 103 hmbing began almost 

I hmediately after the crime occurred. On 30 Decernber 1988, the President of the Security 

Council issued a staternent on behaif of the mernbers of the Council strongly condemning the l 

I i 
1 

destruction of Pan Am 103 and calling on all States to assist in the apprehension and 

1 
1 

prosecution of those responsible for this criminal act. l0 I 

1.12 Security Council involvement intensfied when, on 14 Novembes 1991, the 

international investigation into the bombing led to the grand jury indictment in the United 

1 States and the issuance of a Petition W m n t  by the Procurator Fiscal for Dumfries, 

Seotlmd, against the two Libyans. During the next two years, the Security Council adopted 

t b  major resolutions &g on Libya to surrender to the United States or the United 

Kingdom the two Libyan officiais accused of murdering the 270 victims of Pan Am 103. 

I The latter two of these Resolutions, 748 and 883, were decisions under Chapter VII of the 

UN Charter, qu i r ing  Libyan çompZiance with the dernands of the United States and the 

1 United Kingdom to surrender for trial the Libyans irnplieateù in the conspiracy and murder. 

I As noted below, Libya has defied the Security Council and kas refused to produce its 

nationals for trial. The Security Council kas repeatdy reviewed Libya's faiiure to comply 



~ with the sanctions and has decided each t h e  to keep them in place to compel Libya to 
1 

compl y. 

I 
1.13 The foiiowing detailed chronology will review for the Court the key actions 

~ taken by the Security Councd fmm November 1991 to the present and the events which 

preceded and triggered the Security Council's actions. 

Section 1 .  Events leadinpr to Securitv Council Resolutlon 731 

A. The Demands of the United States. the United Kingdom and France 

1.14 On 21 November 1991, the United States tmsmitted to Libya through 

I 
l authorities of the Govemment of Belgiurn, which represents United States hterests in Libya, 

copies of the grand jury indictment of the two Libyan oficials. Along with that indictment, 

the United States tmnsmitted a note which dernanded that the Govemment of Libya surrender 

the two Libyans to the United States in order to stand trial. The United KUigdom similarly 

1 tmsrnitted the arrest w m t  and the statement made by the Lord Advocate of Scotland 
I 

outhhg the case against the two Libyan officiais. Thereafter, the British Governent 
1 

sought unsuccessfully ta persuade the Libyan Government to make available the two accused 

l for trial in Scotland. On 27 November 1991, the Govenunents of the United States and the , United Kingdom both issued declarations swing: 

"The British and Amencan Govemmentits today declare that the Government of Libya 
must: 

- surrender for trial di those charged with the crime; and accept responsibility 
for the actions of Libyan officiais; 



- disclose aii  it h o w s  of this crime, including the nmes of aii  those 
responsible, and d o w  fuii access to al], witnesses, documents and other 
matenial evidence, including ai l  the remaining timers; 

- pay appropriate compensation. "" 

1.15 France, for its part, caiied upon Libya on 20 Decernber 1991 to produce di the 

material evidence in its possession and to facilitate access to aU documents that might be 

useful in France's judicial inquiry Xnto the 19 September 1989, bornbing of Union de 

Transports Aérens Flight 772 (hereinafter UTA 772), and to authorize the responsibie Libyan 

officiais to respond to any request made by the examining magistrate responsible for judicial 

informati~n.'~ The compIete text of the French Communiqué on this subject is as follows: 

" I J O M M U N I Q ~  FROM THE PRESIDENT OF TEE FRENCH REPUBLIC 
AND THE hlINlSTRY OF FOREIGN AFFALRS 

"The judicial inquiry conducted with regard to the attack on the UTA DC-10, 
which resulted in 171 deaths on 19 September 1989 places a heavy presumption of 
guilt for this odious crime on severai Libyan nationals. 

"Accordingly, foliowhg the summoning of the Arnbassador of Libya tu France 
by the Minister of State, Minister for Foreign Affairs, the French Governrnent 
reiterates its demand that the Libyan authorities cuoperate irnmediately, effectively 

l 1  These declarations were included in two subrnissions dated 20 Dscember 1991. to the 
Secretary-Gened; they diifer ody in the British insertion of "cornplete" befose 
"responsibility. " Sec Exhibit 8 ,  p. 4; Letter dated 20 December 1991 £mm tlie Permanent 
Representative of the United States of America to the United Nations addressed to the 
Secretary-General, 31 December 1991, UN Doc. A1461827-5123308, Exhibit 9, p. 2. 

l2 UTA 772 was destroyed by a bomb over Niger on September 19, 1989. The flight 
was en mute from C had to France and w as carryhg 17 1 passengers and crew . There w ere 
no survivors. Among the dead were seven Arnericans, including the wife of the United 
States Arnbassador to Chad. 



and by ail possible means with French justice in order to help to establish 
responsibility for this temrist act. 

"To that end, France d i s  upon Libya: 

- To produce aii the materiai evidence in its possession and to facilitate 
access to aii documents that might be useful for establishing the tmth. 

- To facilitate the necessary meetings, inter dia, for the assembly of 
witnesses. 

- To authorize the responsible Libyan officiais to respond to any request 
made by the examining magistrate responsible for judicial 
information. "13 

1.16 On 20 Dscernber 1991, the British, French, and U.S. Governments issued a 

joint declaration, the cornplete text of which foUows: 

"DECLARALION OF THE UNITED STATES OF AMERZCA, FRANCE 
AND GREAT BRTTAIN ON TERRORTSM 

"The three States reaffm their complete condernnation of te~~orism in all its 
foms and denounce any complicity of States in temrist acts. The three States 
&km their cornmitment to put an end to temrism. 

"They consider that the responsibility of States begins whenever they take part 
directIy in terrorist actions, or indirectly through harbouring, training, providing 
facilities, arming or providing financiai support, or any fom of protection, and that 
they are responsible for their actions before the individual States and the United 
Nations. 

"In this conneçtion, foliowing the investigation c&ed aut into the bombings 
of Pan Am 103 and UTA 772 the three States have presented specific demands to the 
Libyan authorities related to the judicial procedures that are under way. They require 
that Libya comply with aii these demands, and, in addition, that Libya commit itseif 

I 3  The French Communique was dso submitted to the Secretary General in the Letter 
dated 20 December 1991 from the Permanent Representative of France to the United Nations 
addtessed to the Secretary-General, 3 1 Decernber 1991, UN Duc. A1461825-SJ23306, Exhibit 
10, p. 2. 



concretely and dsffinitively to cease ail forms of terrorist actions and aii assistance to 
terrorist groups. Libya must promptly, by concrete actions, prove its renunciation of 
tenorism. "14 

B. Libva's Resuonses to the United States. the United Kingdom and France 

1.17 Libya responded to the charges brought by the law enforcement authorities in 

the United States and the United Kingdom, and to the demands of the United States, the 

United Kingdom, and France, in five letters it sent to the UN Secretary-General between 17 

November 1991, and 18 January 1992: 

- In its letter of 17 November 1991, Libya categoricaily denied that it had any 

involvement with the Pan Am 103 bombing or that the Libyan authorities had any 

knowledge of its perpetrators.I5 

- In its letter of 20 November 1991, Libya asserted that it had appointed a 

judge to inquire into the accusations made, and that it had requested the United States 

and United Kingdom to nominate lawyers to monitor the fairness and propnety of the 

inquiry . l6 

l4  Letter dated 20 December 1991 from the Permanent Representatives of France, the 
United Kingdom and the United States of Arnerica to the United Nations addressed to the 
Secretary-General, 31 December 1991, UN Doc. N4261828-Sl23309, Exhibit 11, p. 3. 

l5 Letter dated 17 November 1991 from the Permanent Representative of the Libyan 
Arab Jamahiriya to the United Nations addressed to the Secretary-General, 20 November 
1991, UN Doc. N461660-Sl23226, Exhibit 12, p. 2. 

l6 Letter dated 20 November 1991 from the Permanent Representative of the Libyan 
Arab Jamahiriya to the United Nations addressed to the Secretary-General, 13 January 1992, 
UN Doc. ~4,1461844-Sl23416, Exhibit 13, p. 5. 



- In its letter of 8 January 1992,' Libya stated that the two judges appointed to 

conduct the inqujl had communicated with the competent judicial authorities of the 

United States, the United Kingdom, and France, which had refused to respond to the 

judges' requests for the records of the investigation." 

- In its letter of 17 January 1992, Libya transmitted a copy of the resolution 

adopted by the Council of the Arab League, inter alia, urging the Security Council to 

resolve the conflict by negotiation, mediation and judicial settlement in accordance 

with Article 33 of Chapter VI of the U.N. Charter.'* 

- Finally, in its letter of 18 January 1992, Libya stated that its examining 

magistrate had instituted judicial procedures to ascertain the presence of the two 

suspects, had initiated a preliminary inquiry, and had issued an order for the two 

suspects to be taken into custody on a tentative basis. The letter indicated that Libyan 

judicial authorities had unsuccessfully sought the assistance of law enforcement 

authorities of the United States and France in Libya's investigation. It also urged the 

United States and the United Kingdom to agree promptly to arbitration in accordance 

1 
I l7 Letter dated 8 January 1992 from the Permanent Representative of the Libyan Arab 
1 Jamahiriya to the United Nations addressed to the Secretary-General, 9 January 1992, UN 

Doc. AI461841-Sl23396, Exhibit 14, p. 2. 

1 l8  Letter dated 17 January 1992 from the Permanent Representative of the Libyan Arab 
I Jamahiriya to the United Nations addressed to the President of the Security Council, 17 

January 1992, UN Doc. Sl23436, Exhibit 15. 





as to contribute to the eiimination of international temrism." The full text of Resolution 731 

"The Securitv Council, 

"Deeplv disturbed by the worId-wide persistence of acts of international temrism in 
ali its forms, including those in whiçh States are dirsctly or indirectly involved, which 
endanger or take innocent h e s ,  have a deleterious effect on international relations 
and jeopardize the security of States, 

" Deepl y concernexi by dl ilkgal activities directed against international civil aviation, 
and affming the right of ail States, in accordance with the Charter of the United 
Nations and relevant prinçiples of international law, to protect theix nationds from 
acts of international temrism that constitute threats to international peace and 
secunty, 

"Reaffimlng its sesolution 286 (1970) of 9 September 1970, in which it cailed on 
States to take all  possible legai steps to prevent any interference with international 
civil air travel, 

"Reaffming also its resoIution 635 (1989) of 14 June 1989, in which it condernned 
ali acts of unlawful intederence against the smurity of civil aviation and calleci upon 
aii States to couperate in devising and implernenting masures tu prevent ali acts of 
tersorisrn , jricluding t hose involving expIosives , 

"Recalling the stakment made on 30 December 1988 by the President of the Security 
Council on behaif of the members of the Council strongly condemnhg the destruction 
of Pan Am fight 103 and &g on aii  States to assist in the apprehension and 
prosecution of those responsible for this criminal act, 

"Deepl~ concerned over the results of investigations, which implicate officiais of the 
Libyan Govemment and which are contained in Secunty Councii documents that 
include the quests addressed to the Libyan authorities by France, the United 
Kingdom of Great Brltain and Northern Ireland, and the United States of America, in 
connection with the legai procedures related to the attacks carsied out against Pan 
Amencan fiight 103 and Union de transport aénens flight 772 [citations to the requests 
of the United States, United Kingdom and Fmce omitted herein] ; 

"Detennined to eliminate international terrorism, 

" 1 . Condemns the destruction of Pan Arnezican flight 103 and Union de transports 
aérens flight 772 and the resultant Ioss of hundreds of lives; 



"2. Stronely dqloses the fact that the Libyan Governent has not yet responded 
effectively to the above requests to cooperate fully in establishing responsibility for 
the temrist acts refend to above against Pan Amencan Elight 103 and Union de 
tmsporcs aérens flight 772; 

"3. Urnes the Libyan Government imrnediately to provide a full and effective 
response to those requests so as to contribute to the elhination of international 
terrorism ; 

"4. Rquests the Secretary-Generd to srxk the çooperation of the Libyan 
Governent  to provide a full and effective response to those quests; 

"5 .  Urges al1 States individually and collectively to encourage the Libyan 
Government to respond fuUy and effectively to those requests; 

"6.  Decides to remah seked of tbe matter. " 

1.20 The Representative of the United Kingdom, in explainkg kis vote in lfavor of 

Resolution 731, siated: "It has been suggested the men might be t r i 4  in Libya. But in the 

particular circumstances there can be no confidence in the impartiality of the Libyan courts. 

.,, We are not setting a broad precedeni. We are dealing ody with terrorism in which there 

is State involvement. In the circumstnnces of this case it must be clear to di that the SEate 

which is ifself implicated in the acts of temrism canot try its own officiais. "Z1  

1.21 Ambassador Thomas Pickering, the United States Representative, s'milarly 

stated: "The Coirncil was faced in this case with clear implications of Govemment 

involvement in temrism as weU as with the absence of an independent judiciary in the 

impiicated State. "" 

h i s i o n a l  Verbatim Record, United Nations Security Council, 3033rd meeting, 21 
January 1992, UN Doc. SIPV.3033, Exhibit 19, pp. 105-06. 



1.22 Durhg consideratio of the draft of what became Resolution 731, 

representatives from various other members of the Security CounciI also condemned Libya's 

actions and called on Libya to çomply with the requests of the Secunty Council. The 

follawing are verbath excerpts of comments made by various representatives: 

Bel~ium: "Those are extremely senous indications of the responsibility of Libyan 
officiais in the destruction of these two aircraft in flight and the death of ail 
their passengers. It is Libya's responsibility to cooperate fully with the legd 
authorities of the States directly concerned in these two attacks, so that 
responsibility cm be determined once and for a11. "23 

Canada: "Canada is entirely comrnitted tu gutting an end to au forms of international 
tenorism. The international cornrnunity has been for too long the victim of 
the type of terrozisrn in which States have been involved directly or hdirectly . 
. . Canada believes that attacks against civilian targets are abhorrent threats to 
international p c e  and security , and they must be addressed by the 
international comrnunity as a whole. 

"Moreover, the concem of the Security Council in respect of matters of 
intemational terrorisn is not new. In 1989 rny delegation was pleased to be 
involved in the pmcess that Eed to the adoption by the Security Council or 
resolution 635 (1 989), wfiich condemned all acts of unlawful interference 
against the security of civil aviation. The Councd now has the opportunity to 
build upon its involvement and to make a constructive contribution to bringing 
such criminal acts to an end. 

"'In bdated contacts, Canada has already underhed the seriousness with 
which it regards the matter. We have urged Libya to cooperate fuliy with the 
British, French and United States Goveniments in respect of the matter. In the 
absence of a satisfactory Libyan response to the vaHous bilateral démarches 
made to it and, given the non-acceptance to date by Liéya of its 
responsibilities in these two tragedies, the Government of Canada considers 
that the draft resalution submitted to the Security Council mpresents the best 
course of action for the international ~ornrnunity."~~ 

23 m, p. 83. {translation) 

" - Ibid, pp. 47-48. 



Hun gaq: "Hungary expresses its deep concem at temrist acts in which States are 
implicated directly or indirectly. Each and every member of the international 
community is in duty bound to cooperate fuily and appropnately to bring the 
facts to light and to establish responsibility unequivocaiiy. "'' 

India: "Govements have sometimes for short-tenn gains been lenient with 
terrorists. . . . My delegation believes, therefore, that determined Security 
Councii action should send out the message that terrorists, and international 
terrorists even more, will not fmd safe haven anywhere but wili be flushed out 
and punished for their mi~deeds."~~ 

" M y  country has favoured the involvement of the United Nations in 
comection with the need to identify and to prosecute those responsible for the 
terronst acts conducted against the Pan Am and UTA flights that are the 
subject of the Council's deliberations today. 

In this context, the Italian Govemment wishes to express appreciation for the 
raft resolution that is about to adopted by the Security Councii. It fervently 
hopes that the Libyan authorities will promptly and effectively comply with the 
draft resolution's provisions. "27 

1.23 During debate on Resolution 731, the Representative of Libya said the British 

charges and U.S. indictments were baseless and questioned the authonty of the Security 

Council to act on this matter: "There can be no doubt that this is a purely legal question. 

Neither can there be any doubt that therefore the Security Council is a forum that is not 

competent to consider the question. "28 

1.24 In sum, at the time the Security Council acted, it had before it, through Libya's 

series of written submissions and its statements during debate, Libya's claims that: Libya 

* m ,  p. 91. (translation) 

26 IbA, p. 95. 

m ,  p. 46. 

IAb, pp. 14-15. (translation) 



should prosecute the individuals; Libya could not extradite the individuals; the United States 

had not cooperated with Libya's investigation; and the matter should be handled pursuant to 

the Montreal Convention and be referred either to arbitration or to the International Court of 

Justice. Despite these arguments, and over Libya's vigorous objections, the Council 

unanimously adopted Resolution 73 1. 

Section 3. Libva's A~~lication to this Court and its Reauest for Provisional Measures (3 
March 1992) 

1.25 On 3 March 1992, just five weeks after Resolution 731 was passed, Libya 

instituted proceedings at this Court to attempt to irnpede the United States and the United 

Kingdom from pursuing further action against Libya. As it had done before the Security 

Council, Libya claimed there existed a dispute between Libya and the United States and 

Libya and the United Kingdom over the interpretation or application of the Montreal 

Convention, a dispute which Libya claimed arose from the bombing of Pan Am 103 on 21 

December 1988. 

1.26 Since the Court already has before it Libya's Application against the United 

States and the proceedings that took place in March 1992 in co~ect ion  with Libya's request 

for provisional measures, United States will only summarize Libya's arguments briefly here 

for convenient reference. Libya claims that: 

- the Montreal Convention is the only appropriate convention in force between the 
parties dealing with such offenses, and that the U.S. is bound by its legal obligations 
under the Convention which require it to act in accordance with the Convention, and 
only the Convention, with respect to the matter involving Pan Am 103 and the 
accused; 



- the United States has breached and is continuing to breach the Convention in certain 
respects; 

- Libya has taken measures to establish its jurisdiction over the offenses charged, to 
ensure the presence of the accused in Libya in order to enable criminai proceedings to 
be instituted, and to submit the case to its competent authorities for the purpose of 
prosecution, pursuant to the Convention; 

- Libya has not extradited the accused, there being no extradition treaty with the 
United States, and Libyan law prohibits extradition of Libyan nationais; 

- the United States has shown that it is not interested in proceeding within the 
framework of the Convention but is intent on compelling the surrender to it of the 
accused, in violation of the Convention; and 

- by its actions and threats, the United States seeks, in violation of the Convention, to 
prevent Libya from exercising the right conferred on it by the Convention to exercise 
its criminal jurisdiction to deal with the matter in accordance with its national law. 

1.27 In its Application, Libya asked the Court to adjudge and declare that: Libya 

has fuily complied with aii of its obligations under the Convention; the United States has 

breached and is continuing to breach its legal obligations to Libya under.Article 5(2), 5(3), 

7, 8(2) and 11 of the Convention; and the United States is under a legal obligation 

immediately to cease and desist from such breaches and from the use of any and all force or 

threats against Libya. 

1.28 Along with its Application, Libya filed an urgent request that the Court indicate 

provisional measures to preserve Libya's rights. In requesting provisionai measures, Libya 

alleged that the United States was actively seeking to by-pass the provisions of the 

Convention by threatening actions against Libya in order to compel Libya, in violation of the 

Convention, to surrender its two accused nationais. Libya aiso aiieged that the United States 

had indicated that it rnight seek or impose economic, air and other sanctions against Libya if 

Libya did not comply with the demands of the United States. Libya specifically requested 



the Court to enjoin the United States from taking any action against Libya calculated to 

. coerce or enjoin or compel Libya to surrender the accused individuals to any jurisdiction 

outside of Libya; and to ensure that no steps are taken that would prejudice in any way the 

rights of Libya with respect to legal proceedings that are the subject of Libya's Application. 

l 1.29 On 14 April 1992, this Court f m l y  rejected Libya's request, citing, inter alia, 

the decisions of the Security Council, which directed Libya to comply with the requests of 

the United States or the United Kingdom to render the accused to one of those two countries 

for trial. Among other things, the Court determined that both Libya and the United States, 

as Members of the United Nations, are obliged to accept and cany out the decisions of the 

Security Council in accordance with Article 25 of the UN Charter; that in accordance with 

Article 103 of the Charter, the obligations of the Parties in that respect prevail over their 

obligations under any other international agreement, including the Montreal Convention; and 

that an indication of measures requested by Libya would be likely to impair the rights which 

appear prima facie to be enjoyed by the United States by virtue of Security Council 

Resolution 748 discussed below . 

Section 4. Securitv Council Resolution 748 of 31 March 1992 

i 1.30 As noted above, Resolution 731 requested the UN Secretary-General to seek the 
! 

1 cooperation of the Libyan Government to provide a fuli and effective response to the United 39 
I 

I 
i States, United Kingdom and French requests. The Secretary-General filed two reports on his 

efforts to obtain such cooperation. In the fust report of 11 February 1992, the Secretary- 
I 

General stated that Libya had indicated a readiness to cooperate fully with the Security I 



Council and had invited the Secretary-General to create a mechanism for the hplementation of 

resolution 731 .29 In his second report of Masch 3, 1992, however, the Secretary-General. 

reporzed less cooperative cornments by Libyan offîcials on the possibiiity of handhg over the 

Lib yan defendants. 30 

1.31 Faced with continued Libyan non-cornpliance with the rquests of the Security 

Council, the United States, the United Kingdom, and Fmce consulted with othet members of . 

the Council about a second, stmnger Council resolution that would direct Libya to respond. 1 
Resolution 731, descrilied above, was adopted under Chapter VI of the UN Charter, pursuant 

to which the Security Council rnay seek or request action of rnember states. Because it had 

becorne apparent by M m h  1992 that Libya was not inclined to couperate voluntady with the 

Security Council, the mcmbers of the Seçurity Counçil detemlned to seek action under Chapter 

VII, pursuant to which Libya would be legally requued, among other things, to comply with the 

requests of the United States and the United f igdom to surrender the two individuals who had 

b e n  indicted in the United States md charged in the United Kingdom. Skilarly , under Article 

48 of the Charter, Mernber States of the United Nations would be obligd to cornply with any 

sanctions imposed against Libya under Chapter VII until Libya cornplid with those 

requirements. 

29 Report by the Sec~tary-General Pursuant to Paragraph 4 of Security Council 
Resolution 731, 11 Febniary 1992, UN Doc. S123574, Exhibit 20. 

3"~~her  Report by the Seçretary-General Pursuant to Pmgmph 4 of Security Council 
Resolution 731, 3 March 1992, UN Doc. S123672, Exhibit 21. 



1.32 On 31 March 1992, the Council thus considered a draft resolution under Chaptet 

VII of the UN Charter.31 The key elements of the draft, and particullarly Libya's arguments 

during debate, are set forth below to emphasize the fact that Libya made to the Security Council 

f u n h e n t a l l y  the same arguments it is now making to this Court. The d d t  resolution, whiçh 

was GO-sponsored by the United Kingdom, the United States and France, stated that the Council 

would take the foiiowing steps: 

- once again express deep concern that the Libyan Governent still had not provided a 
fuU and effective response to the requests of the United States, United Kingdom and 
Fmce endorsed by Resolution 731; 

- detemine that the failure by the Libyan Government to dernonstrate by concrete actions 
its renunciation of terrorism and in iarticular its continued failure to respond fuily and 
effectively to the q u e s t s  in Resolution 731 constituted a threat to international peace and 
secunty ; 

- decide, under Chaptes VI1 of the Charter, that the Libyan Government must comply 
without furthex delay with the requests of the United States, United Kingdom and France; 

- decide, under Chapter W, to impose mandatory sconomic sanctions on the 
Governent of Libya, including a civil air embargo and an arms embargo, 

1.33 Libya's representative argued that the Security Ceuncil should not adopt such a 

resolution because: 

- the Council was king asked to decide without having before it any evaluatiun of the 
evidence by a neutml and objective forum; 

- Libya had taken steps under the Montreai Convention tu assume jurisdiction over the 
matteï, take custody of the accused, conduçt an investigation of the charges, and seek the 
cooperation of the United States and the United Kingdom in the investigation, as 
provided under the Montreal Convention; 

31 The statements of Libya and of the t h  States which sponsor4 Resolution 748, 
dong with various other members of the Security Çouncil, are set forth in Provisional 
Verbatim Record, United Nations Security Council, 3063rd meeting, 31 Marçh 1992, UN 
Doc. SJPV. 3063, Exhibit 22. 



- Libya had indicled that It would welcome a neutral investigating cornmittee or putting 
the matter before the International Court of Justice, and presented a number of proposais 
to that end; 

- Libya had indicated its willingness to turn the accused over to some neutral body for 
investigation and triai; 

- the United States and the United Kingdom continue to request extradition in vioIation 
of judiciâl procedure and established conventions and noms; 

- Resolution 731 was bas4 upon incornplete investigations, and was wlthovt justification; 

- adoption of Resolution 731 did not take into account the c o m t  jmplementation of 
Article 27(3) of the Charter which bars Members of the Council that are party to a legd 
dispute fmm participating in Council consideration of that dispute; 

- there is no need to talce the action being considered only two months after the adoption 
of Resolution 731 ; 

- Lîbya had subrnitted the rnatter to the International Court of Justice under Article 14 
.of the M o n t d  Convention and questioned why it is claimed that this incident does not 
corne under the jurisdiction of the Court; 

- States should await the opinion of this Court on the questjon; 

- the proposed action did not relate ta threats to the peace, but related ta a le@ dispute 
c o n c e d g  who shou1d investigate the accused and who should put them on trial.32 

1.34 Resolution 748 was adopted by a vote of 10 in favor (Austria, Belgium, Ecuador, 

France, Hungary, Japan, Russian Fedemtion, the United Kingdom, the United States and 

Venezuela), none opposed, and five abstentions (Cape Verde, Chùia, India, 3Morocc0, and 

Z i m b a b ~ e ) ~ ~ .  Buring debate on the masure, S~curity Council rnembers observexi that Libya's 

continuad non-cornpliance with ResoEution 731 had led them to support the stsicter, mandatory 

3Qesolution 748, United Nations Security Counçil, 3063rd meeting, 31 March 1992, 
UN Doc. S/RES/748, Exhibit 23. 



measures of ResoIution 748. The foUowing are verbatim excerpts of comments made by various 

representatlves : 

Ecuador: "Unfortunately , neither resolution '731, nor the statement of the Heads of State 
and Governent adopted on 31 January, nor the diligent steps taken by the , 

Secrehry-General in implernentation of pmgraph 4 of that resolution, nor the 
tireless efforts of the members of the Non-Aligned Movement have thus far 
prompted Libya to comply with the requests made to it in resolution 731 
(1992). 

France: "In the absence of any response from the Tripoli Govemment, the murse chosen 
by the three countries has been that based un the rule of law, namely, the 
Seeurity Council.. , . The qeated efforts of the Secretary-General, of the League 
of Arab States and of Libya's neighbrs have been met with delayirig tactics. Ln 
order not to reverse itself, the Security Council was therefore forced to adopt new 
measures to brhg Libya to face up to its responsibfities. It has just done so by 
adopting resolution 448 (1992), of which Fmce is a sponsor. "" 

Japan : "At the t h e  resolution 731 (1992) was adopted on 21 January it was foreseen 
that the Security Council would be cornpeIied to take further measures if Libya 
did not comply with it. Unfortunately, the subsequent developments in the 
situation c d  for the Council's adoption of a new resolutio~."~~ 

Hungac: "Today, as we consider for the second t h e  the fate of these Pan Am and WTA 
fiights, we are compelled to note that, although over two months have passed 
since the adoption of Security Council resolution 731 (1992), Libya has yet to 
comply with its provisions . . . Benhg in mind the vital ~ i g ~ c a n c e  of the 
subject before us today, as weil as the credibility and authority of the United 
Nations, Hungary bas felt and continues to feel that the Security Council must 
take further masures to ensure cornpliance with its own resol~tions."~' 

" Exhibit 22, p. 48. (translation) 

35 m, pp.73-74. (translation) 

36 n)id, p. 75. 

37 m, p. 76. (translation) 



Austria: "Regrettably, Libya has stiii not implemented its obligations under [Resolution 
73 11. Hence, we voted in favour of resolution 748 (1992). "38 

1,35 Resolution 748 imposed sanctions on Libya including a ban an ali air traffiç into 

and out of Libya; a ban on the operations of Libyan Airiines offices worldwide; a ban on 

provision of ahraf t  and related services and parts to Libya; a ban on al1 arms supplies and 

related material of all types and licensing araangements for arms to Libya; withdrawal of military 

advisers, specialists, and techicians from Libya; a requirement that States significantly reduce 

the nurnber and level of staff at Libyan diplomatie missions and consular posts; and the 

requirement that States take steps to deny entry or expel Libyan nationals who have b e n  

involved in temrist activities. 

1.36 Key sections of Resolution 748 are as f ~ U o w s : ~ ~  

"The Security Counçil 

"Deeply concenid that the Libyan Govement has stiU not pmvided a fuU and effective 
response to the requests in Its resolution 73 1 (1992) of 21 January 1992, 

"Convinced that the suppression of acts of international temrism, including those in 
which States are directly or i n d k t l y  involved, is essential for the maintenance of 
international peace and security , 

"Rwallinp that, in the statement issued on 3 1 January 1992 on the occasion of the 
meeting of the Security Council at the level of heads of State and Govement ,  the 
rnernbers of the Council expressai their cisep concern over acts of international temrism, 
and emphasized the need for the international eomrnunity to deal effectively with aii  such 
acts, 

38 m, p. 73. 

39 The firu text of Resolution 748 nppears as Exhibit. 23. 
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"Reaffimin~, that, in accordance with the prlnciple in Article 2, paragraph 4, of the 
Charter of the United Nations, every State has the duty to refrain frorn organizing, 
instigating, assisting or participahg in temrist acts in another State or acquiescing in 
orgmized activities w i t b  its temtory directed towards the commission of such acts, 
when such acts involve a threat or use of force, 

"Determining, in this context that the fadure by the Libyan Government to demonstrate 
by conerete actions its renunciation of terrorisrn and in particular its continued faihre to 
respund fully and effectively to the requests in resolution 731 (1992) constitute a threat 
to international peace and security, 

" Detemined to eliminate international terrorism , 

'Xecalling the nght of States, undes Article 50 of the Charter, to consult with the 
Security Councii where they fmd themselves confronted with specid economic problems 
arising from the casrying out of preventive os enforcement masures, 

"Acting under Chapter VII of the Charter, 

" 1. Decides that the Elbyan Governent must now comply without any further delay 
with paragraph 3 of resolution 73 1 (1992) regardhg the requests contained in documents 
S123306, SI23308 and S123309 [the requests by the United States, the United Khgdom 
and France ment ioned above], 

"2. Decides also that the Libyan Government must commit itseif defdtively to cease 
aiI foms of terest  action and rtLE assistance to terrorist groups and that it must 
prornpti y, by concrete actions, demonstrate its renunciation of temrism, 

"3. Decides that, on 15 April 1992 dl States s h d  adopt the rneasures set out below , 
which shall apply until the Security Council decldes that the Libyan Government has 
cornplid with paragraphs 1 and 2 abuve, 

"4. Decides also that all States shall: 

"(a) Deny permission to any &raft to take off fmm, land in or overfly their tenitory 
if it is destinai to h d  in or has taken off from the temitory of Libya, udess the 
particular flight has been approvsd on grounds of significant humanitarian need by the 
Cornmittee established by paragraph 9 below ; 

"(b) Prohibit, by their nationals or from their territory, the supply af any aircraft. or 
aitcraft componerat s to Lib y a, the provision of engineering and maintenance servicing of 
Libyan aireraft or aircraft components, the certification of airworthiness for Libyan 
aircraft, the payment of new c h h s  againsi existhg insurance contracts and the provision 
of new direct insurance for Libyan &raft; 



"5. Decides further that all States shall: 

"(a) Prohibit any provision to Libya by their nationals or from their temtory of arms 
and related material of ail types, including the sale or transfer of weapons and 
ammunition, military vehicles and equipment, pararnilitary police equipment and spare 
parts for the aforementioned, as well as the provision of any types of equipment, supplies 
and grants of licensing arrangements, for the manufacture or maintenance of the 
aforementioned; 

"(b) Prohibit any provision to Libya by their nationals or from their temtory of technical 
advice, assistance or training related to the provision, manufacture, maintenance, or use 
of the items in (a) above; 

"(c) Withdraw any of their officiais or agents present in Libya to advise the Libyan 
authorities on miiitary matters; 

"6. Decides that all States shall: 

"(a) Significantly reduce the number and level of the staff at Libyan diplomatic missions 
and consular posts and restrict or control the movement within their temtory of all such 
staff who remain; in the case of Libya's missions to international organizations, the host 
State may, as it deems necessary, consult with the organization concemed on the 
masures required to implement this subparagraph ; 

"(b) Prevent the operation of all Libyan Arab Airline Offices; 

"(c) Take ali appropriate steps to deny entry to or expel Libyan nationals who have been 
denied entry to or expelled from other States because of their involvement in terrorist 
activities. 

"7. Calls upon ail States, including States not members of the United Nations, and ail 
international organizations, to act strictly in compliance with the provisions of the present 
resolution, notwithstanding the existence of any rights or obligations conferreci or 
imposed by any international agreement or any contract entered into or any license or 
permit granted prior to 15 April 1992; 

"13. Decides the Security Council shail, every 120 days or sooner should the situation 
so require, revie1-l the masures imposed by paragraphs 3 to 7 above in the light of the 
compliance by the Libyan Government with pamgraphs 1 and 2 above taking into 
account, as appropriate, any reports provided by the Secretary-General on his role as set 
out in pamgraph 4 of resolution 731 (1992); 



" 14. Decides to remain seized of the matter." I 
1.37 Other sections of resolution 748 not quoted above seek reports from Member States 1 

on their compliance with the sanctions established in the resolution and establish a special 

Security Council committee to examine the reports of States on compliance and to make 
I 

additional recommendations to enhance the effectiveness of the sanctions ,against Libya. 1 
Section 5. Securitv Council Resolution 883 of 11 November 1993 

A. Events Leading to Securitv Council Resolution 883 

1.38 In the months foliowing the passage of Resolution 748, the Committee established 

by that resolution reviewed and supervised implementation of the sanctions against Libya. The 

United States and other members of the United Nations implemented the sanctions regime and 

continued to cal1 on Libya to comply with the requirements of Resolutions 731 and 748. 

Notwithstanding the sanctions and the demands of the international cornmunity, Libya continued 

to refuse to comply with the requirements of the Security Council resolutions and surrender for 

trial the two individuals accused of bombing Pan Am 103. 

1.39 From Auest  1992 through August 1993, the Security Council repeatedly reviewed 

Libyan compliance with sanctions, as called for in resolution 748, and found that Libya remained 

in defiance of the WU of the international c~mrnunity.~~ Members of the Security Council 

40 See Note by the President of the Security Council, 12 August 1992, UN Doc. 
~124424:~xhibit 24; Note by the President of the Security Council, 9 December 1992, UN 
Doc. Sl24925, Exhibit 25; Note by the President of the Security Council, 8 April 1993, UN 

I 
Doc. Sl25554, Exhibit 26; Note by the President of the Security Council, 13 August 1993, 
UN Doc. Sl26303, Exhibit 27. 



therefore began to consider whether additional sanctions, including sanctions affecting Libya's 

oil revenues, might force Libyan to comply with the Secuxity Council's requirements. 

1.40 On 13 August 1993, the Govemments of France, the United Kingdom and the 

United States issued a Declaration on Libyan terronsm which stated in part: 

"The United States, the United Kingdom and France have observed with diminishing 
patience that .the envoys of the Secretary-General of the United National to Tripoli 
repeatedly come back empty-handed, without indications of compliance aithough with 
many assurances of Libya's cooperation. We have waited the four months requested by 
the Secretary-General of the League of Arab States, who wished to serve as an 
intermediary between the international community and the Libyans. We have rep'eatedly 
rejected Libyan efforts to distract the intemational community from its lack of 
compliance with empty offers to surrender the Lockerbie suspects and to comply with the 
requirements of French justice and to prove their partial compliance with the Security 
Council's demands. 

"However, our tluee Govemments, in the interests of giving Libya one last chance, have 
asked the Secretary-General of the United Nations to look into the matter and take the 
necessary steps to achieve the full implementation by the Libyan Government of 
Resolution 731 (1992) within 40 to 45 days. 

"If, by October fmt, the Libyan Govemment has failed to comply with resolutions 731 
(1992) and 748 (1992)' including the transfer to United States or United Kingdom 
junsdiction of the Lockerbie suspects and compliance with the requests of French justice 
on UTA flight 772, we wili table a resolution strengthening the sanctions in key oil- 
related financial and technological areas. 

"Once more, our three Governments reiterate that they have no hidden agenda and that, 
on the contrary, upon full implementation by Libya of Security Council resolutions 731 
(1992) and 748 (1992)' the conditions would be met for the lifting of  sanctions by the 
Security Council. "41 

1.41 Approximately five weeks after this Declaration, under cover of a letter dated 11 

September 1993, Libya sent the Secretaq-General a memorandum mising a senes of nineteen 

41 Letter dated 13 August 1993 from the Representatives of France, the United Kingdom 
and the United States of America to the United Nations addressed to the Secretary-General, 
13 August 1993, UN Doc. Al481314-Sl26304, Exhibit 28. 



questions regarding triai in the United Kingdom or the United States of the two Libyans sought 

for triai.42 The United States and United Kingdom replied quickly to Libya's questions.43 Based 

on these replies, the Secretary-General's responsive letter to Libya provided detailed answers 

shortly thereafter, on 24 September 1993, in which the Libyan Govemment was assured, inter 

a& that its nationais would be afforded a fair trial in either forum.44 In a letter dated 1 October 

1993, Libya acknowledged that the replies to its memorandum were "adequate and acceptable. "45 

Yet Libya continued to fail to comply with the Security Council's requirement to surrender the 

two suspects for trial. 

B. Securitv Council Resolution 883 

1.42 In light of the Libyan Govemment's continued failure to cooperate, the members 

of the Security Councii began to consider whether the sanctions regime imposed in Resolution 

42 Letter dated 22 September 1993 from the Permanent Representative of the Libyan 
Arab Jamahiriya addressed to the Secretary-General, 28 September 1993, UN Doc. S126500, 
Exhibit 29. . . 

43 The answers to Libya's questions, which were supplied by the United States to the 
United Nations tbough the U.S. Mission to the United Nations in New York, are set forth in 
a cable sent from the U.S. Department of State on 22 September 1993 to the U.S. Mission to 
the United Nations, Exhibit 30. While this cable was originally classified by the United 
States, it has been declassified in relevant part for use in this proceeding, and the 
classification markings and other information not communicated to the United Nations have 
been redacted from the document. 

44 The Secretary-General's responsive letter to His Exceilency Mr. Omar Al-Muntasser, 
Secretary of the General People's Committee of the People's Bureau for Foreign Liaison and 
International Cooperation of the Great Socialist People's Libyan Arab Jamahiriya, has not 
been published as a United Nations document. 

45 Letter dated 1 October 1993 from the Permanent Representative of the Libyan Arab 
Jamahiriya to the United Nations addressed to the Secretary-General, 1 October 1993, UN 
Doc. S126523, Exhibit 31, p. 3. 



748 should be expanded to include sanctions on Libyan oiE revenue. UtimateIy, on 11 

November 1993, the Security Councll imposed additional sanctions, in Resolution 883 ,46 Key 

elements of this resolution, wkieh went into effect on December 1, 1993, included a h i t e d  

assets freeze, an embargo on aircraft or aircraft cornponents, and language closing certain gaps 

in the çivii aviation sanctions which had been put into place by Resolution 748. 

1.43 In Resolution 883, like Resolution 748, the Security Council acted pursuant to 

Chapter VII of the Charter. The ResoIution provides in part: 

"The Securie Council, 

"Reaffirming its resolutions 731 ( I  992) of 21 J a n u q  1992 and 748 (1 992) of 3 1 M m h  
1992, 

"De-l~ concerned that after more than twenty months the Libyan Government has nat 
fully cornplid with these resoIutions, 

"Determined to diminate international terrorism, 

"Convinced that those responsible Fos acts of international termrisrn must be brciught to 
justice, 

"Convinced dso that the suppression of acts of international termrism, including those 
in which States are d k t l y  or indirectlg involved, is essentiai for the maintenance of 
international peace and security, 

"Detemining, in this context, that the continu& failure by the Libyan Government to 
demonstrate by concrete actions its renunciation of temrism, and in pwticular its 
continued failure to respond fuiiy and effectively to the requests and decisions in 
resolutions 731 (1992) and 748 (1992), constitute a threat to International peace and 
seculit y, 

"Taking note of the letters to the Secretary-General dated 29 Septernber and 1 October 
1993 from the Secretary of the Gened  People's Cornmittee for Foreign Liaison and 
International Cozperation of Libya (5126523) and his speech in the General Debate at the 

46 Resolution 883, United Nations Security Council, 33 12th meeting, 1 1 November 
1993, UN Doc. S/Rl3/883, Exhabit 32. 



forty-eighth session of the General Assembly (N481PV.20) in which LSbya stated its 
intention to enmurage those charged with the bomblng of Pan Am 103 to appear for trial 
in Scotland and its wilhgoess to cooperate with the competent French authorities in the 
case of the bornbing of UTA 772, 

. . .  

"Acting under Chapter VII of the Charter, 

" 1. Demands once again that the Libyan Government comply without any further delay 
with resolutions 731 (1992) and 748 (1992); 

"2.  Dscides, in osder to secure cornpliance by the Libyan Government with the decisians 
of the Councii, to take the foliowing measures, which shaii corne into force at 00.01 EST 

. on 1 Decernber 1993 udess the Secretary-General has reported to the Council in the 
tems set out in paragraph 16 below ; 

"3. Decides that ali States in which there are funds or other fmancial resources 
(including funds derived or generated from property) owned or contmlied, d k t l y  or 
indirectly, by: 

"(a) the Govemment or public authorities of Libya, or 

"(b) any Libyan undertakllig, 

" s h d  freeze such funds and fuiancial resources and ensure that neither they nos any 
other funds and financial resources are made available, by their nationals or by any 
persons within their territory, directly or hdirectly, to or for the benefit of the 
Govemment or public avthorities of Libya or any Libyan undertaking, which for the 
purposes of th5 pmgraph, means any commercial, indiistrial or public utility 
undertaking which is owned or controlled, direct1y or indirectly, by 

"(i) the Govemment or public authorities of Libya, 1 
" (ii) any entity , wherever located or organizd, owned or controIied by (i), or I 
"(iii) any person identifid by States as acting on behalf of (i) or (ii) for the 
purposes of this resolution; B 

"4. Further éecides that the rneasures imposed by paragraph 3 above do not apply to 
funds or other financial resowrces derived from the sde or supply of any petroleum 
pmducts, including natural gas and nahiral gas products, or agricultural pruduets or 
comrnodities, originating in Libya and exportai therefrom after the t h e  specified in 

. I 



paragraph 2 above, pmvided that any such funds are paid into separate back accounts 
exclusively for these funds; 

" 5 .  Decides that ail States shaü prohibit any provision to Libya by their nationds or 
from their territory of the items listed in the annex to this resolution, as weU as the 
provision of any types of eqiliprnent, supplies and grants of licensing arrangements for 
the manufacture or maintenance of such items; 

"6.  Further decides that, in order to make fully effective the provisions of resolution 748 
(1992), all States shaii: 

"(a) wuire the immediate and complete closure of ail Libyan Arnb Airlines offices 
within their temitories; 

"@) prohibit any commercial transactions with Libyan Arab Airlines by their nationals 
or from their territosy, including the bonouring or endorsement of any tickets or other 
documents issued by the akline; 

"(c) prohibit, by thek nationals or from their territory, the enterhg into or renewal of 
arrangements for: 

"(i) the making available, for operation within Libya, of any aircraft os airczaft 
cornponents, or 

"(ii) the provision of engineering or maintenance servicing of any aircraft or 
aircraft cornponents withîn Libya; 

"(d) prohibit, by theh nationals or from their territory, the supply of any materials 
destjned for the construction, improvement or maintenance of Libyan civilian or rnilitary 
aki9elds and associated facilities and equipment, or of any engineering or other services 
or components desthed for the maintenance of any Libyan civil or military delds or 
associated facilities and equipment, except emergency equipment and equipment and 
services d i i t l y  related to civilian air traffic çontml; 

"(e) pmhibit, by their nationals or from their territory, any provision of advice, 
assistance, or training to Libyan pilots, flight engineers, or aiicraft and ground 
maintenance personnel associated with the operation of &raft and aMelds within 
Lib ya; 

"(0 prohibit, by their nationals or £rom their tersitory, any renewd of any direct 
insurance for Libyan aircmft; 

"7. Confims that the decision taken in resolution 748 (1992) that di States shall 
significantly reduce the level of the staff at Libyan diplornatic missions and consular 



posts includes alI missions and posts estabfished since that decision or after the coming 
into force of this resolution; 

"9. Instruets the Cornmittee established by resolution 748 (1992) to dmw up 
expeditiously guidehes for the implementation of paragraphs 3 tu 7 of this resoIution, 
and to amend and supplement, as appropriate, the guidelines for the implementation of 
resolution 748 (1992), especially its paragraph 5(a) ; 

"12. Calis u y n  all States, hcluding States not hembers of the United Nations, and all 
international oxgakations, to act strictly in accordance with the provisions of the present 
resolutIon, ~otwiths~anding the existence or any rights or obligations conferred or 
imposed by any international agreement or any contract entered into or any license os 
permit grantsd prior to the effective t h e  of this resolution; 

" 16. Expresses its readiness to review the masures set forth above and in resolution 748 
(1992) with a view to suspendhg them immediately If the Secretary-Gened reports to 
the Council that the Libyan Governent has ensured the appeatance of thase charged 
with the bombing of Pan Am 103 for trial before the appropriate United Kingdom or 
United States court and has satisfied the French judicial authorities with respect to the 
bornbing of UTA 772, and with a view to lifting them imrnediately when Libya complies 
fuUy with the requests and decisions in resolutions 731 (1992) and 748 (1992); and 
requests the Secretaq-General, within 90 days of such suspension, to repofl to the 
Council on Lika's cornpliance with the remaining provisions of its resolutions 731 
(1992) and 748 (1992) and, in the case of non-cornpliance, exvresses its resofve to 
terminate immediately the suspension of these masures; 

"17. Decides to remain seized of these measures." 

1.44 Libya objected to the adoption of Resolution 883 on the same general grounds that 

it invoked in objecting to the adoption of resolutions 431 and 748. These arguments Include, 

inter alia, the fallowing: -- 

- Libya has fully cornplie. with Resolution 73 1, except in regard to the demand made by 
the United States and United Kingdom to sumnder the two suspects; 



- notwithstanduig its submission of this matter to the International. Court of Justice, Libya 
spared no effort in seeking a peaceful solution of the dispute making specific proposais 
involving the use of the International Couri of Justice or the United Nations; 

- Libya has dechml its readiness to enter into negotiations under the supervision of the 
UN Secretary-General with the countries concemed in regard to holding trial in a neutral 
country,47 

1.45 Remlution 883 was adopted by a vote of eleven h favor (Brazil, Cape Verde, 

France, Hungary , Japan, New Zealand, Russian Federation, Spain, United Kingdom, Wted 

States, Venezuela), none opposed and four abstentions (China, Djibouti, Morocco , Pakistan) . 

The foliowhg are verbatim excerpts from the statements made by various representatives: 

B razil : "IE is our view that all resolutions of the Security Gouncil must lx complied with. 
Resolutions 73 1 (1992) and 748 (1992) - both adopted at a t h e  when B m i l  was 
not a member of the Seeurity Council - are no different. The fact that the 
resolutions deal with a uniquely serious and complex case of international 
temrism makes it di the more important and urgent for this Council to enforce 
cornpliance with its previous decisions in this matter. The resolution now adopted 
is d h t l y  linked to those previous decisions, whose implernentation it is intended 
to promote. 

"It is also our view that the strong masures of sanction that this Council is 
ernpowered to impose under Chapter VLI. of the Charter constitute a last resort, 
to be used only in exceptionally grave citcumstances that involve a clear and 
direct thmt to international peace and security . It was thus only after carefully 
pondehg the extremely serious nature of the case More us, as well as the 
negative consequences that would ensue shoulé the CoizncX1. be unable to act, that 
we decided to cast a positive vote on this resolution. 

Spain: "Despite the deterrnined efforts of the Secretary General . . . we must note that 
Libya has not fuUy complied with the dernands set forth in Security Council 
resolutions 13 1 (1492) and 748 (1992). 

47 Provisional Verbatim Record, United Nations Security Council, 33 12th meeting, 1 1 
November 1993, UN Doc. SfPV.3312, Exhibit 33, pp. 3-26. 



"In those circurnstances, the adoption of a new resoIution was ineviîable, First 
it is necessary to ensure respect for the obligation irnposed by the United Nations 
Charter on all Mernber States to cornpIy with dmisions of the Security Council. 
Secondly, the events that led to resolutions 731 (1992) and 748 (1992) are 
particuiarly serious. The attacks against commercial flights of Pan Am and W A  
are homendous crimes, which caused numerous innocent victims, and their 
presumd perpetrators must be brought to j ustiçe, "49 

Hungaq: llWe regret that, because of dehying tactics and unkept promises and the growvlg 
gap between verbal statements and concrete actions, this item is still on the 
Council's agenda. We regret that for the third tune the Council has had to meet 
to review the situation. The reason for this is Libya's failure, despite persistent 
efforts by the Secrem-General, the countries rnembets of the h b  League, and 
other States çoncemed, to comply with Security Council resolutions 731' (1992) 
and 748 (19921, adopted, respectively, in January and Maxch last year. 

"It is clear that the Council bad no choice but to adopt new masures to ensuxe 
respect for its two earli.er resolutions. At the m e  t h e ,  as in other sirnifa 
cases, we canot c o n c d  our regret that we have had to have recourse to Chapter 
VII of the Charter to tighten the sanctions imposed on a Member State of the 
Organintion, pmicularly since that State is a country with whieh Hungary has 
long had mutually advantageous economic cooperation. "'O 

Venezuela: "Ufortunately , those charged did not appear. This fact, together with the lack 
of a full and effective response to the sequests and decisions contauled in Secunty 
Council resolutions 731 (1992) and 748 (1992), has Id the Council to adopt 
today's resolution, which provides for new and more dmstic measures. The 
purpose of these measures is to demonstrate the international community's f i  
resolve to punish those guilty of comrnitting acts of ternri~rn. '~'~ 

Jawan: "Japan, which is smngly opposed to terronsln in all its forms, has appealed 
repeatedly tu the Libyan Govemment tu comply with SecwfiQ Council resolutions 
73 1 (1992) and 748 (1992). If is indeed regrettable that, despite sueh endeavours, 
Libya has failed to comply with the Sscurity Council's requirements and has 
continuously tried to avoid its international obligations through equivocation and 
dela y. 

49 IbIb, p. 56. (translation) 

50 m, pp. 59-60. 

51 m, p. 62. (translation) 



"Last y@-, at the time that resolutions 731 (1992) and 748 (1992) were adopted, 
it was understood that the Security Council would be compelled to take further 
masures if Libya did not comply with them. Now, unfortunately, the Council 
has had no choice but to adopt further rneasures to gain Libya's cornpliance. 

"Japan urges the Libyan Governent to comply fully with the relevant Security 
Council resolutions without Eurther delay. It is in the hope of gaining this 
cornpliance that my delegation supported the adoption of this new resolution. In 
the meantirne, Japan remains cornmitted to efforts to fmd n solution to this 
difficult situation and, indeed, to eliminate di forms of international tenorism. "'' 

1.46 Among other thzngs, it should be noted that Resolution 883 states specifically that 

the sanctions imposed therein wiil be suspended immediately if "the Libyan Governent has 

ensured the appearance of those charged with the bombing of Pan Am 103 for trial before the 

appropriate United Kingdom or United  tat tes courts and has satisfied the French judicial 

authonties with respect to the bombing of W A . "  The Security Council thus made very cIear 

to Libya that the a p p m c e  for trial in the United Kingdom or the United States of the two 

suspects was of the highest importance to the Council and was a key condition for the lifting of 

sanctions. Nonetheless, Libya has re£used to sumnder the suspects. 



The Security Council's Condemation of the IBombhg of Pan Am 103 and Its Othet 
Actions in this Case are Consistent with its Longstanding Cornmitment to Maintain 
International Pace and Security by C o n d e d g  and Acthg AgainJt. International 

Terrorism 

1.47 The actions of the Sscurity Council in this case wese taken to further its 

longstanding cornmitment to maintain international peace and sscurity by addressing the 

scourge of international terrorism. It has demonstrated this cornmitment repeatedly in the 

last twenty-five years, w, as it has addressed hostage-ang, airçraft hijackkg, other 

temrist interference with international civil aviation, and more generally , al acts of 

international t err~r i sm.~~  On 3 1 January 1992, at a Security Council summit in New York at 

which the rnemhrs of the Council were represented by theu heads of State or Government, 

53 Se, ex.,  Resolution 286, United Nations Seeurity Council, 1552nd meeting, 9 
September 1970, Exhibit 34 (expressing grave concern at the threat tu innocent civilian lives 
fmm the hi~acking of a k r a f t  and any other interference in international t m l  and &g on 
States "to take dl possible lepl means to prevent" further hijackuigs or any other 
interference with intemationai civil air travel); Note by the President of the Security 
Council, 9 October 1985, UN Doc. SI 17554, Exhibit 35 (deploring the reported death of a 
passenger on the cmise ship Achille Lauro and condemning "temrism in all. its forms 
whenever and by whomever cornmiW"); Resolutioa 579, United Nations Security Council, 
2637th meeting, 18 December 1985, Exhibit 36 ( r e d h g  the Security Gouncil Presicient's 9 
October 1985 condemnation of all  acts of terrorism and c o n d e d g  "unequivocaîly aU acts 
of hostage taking and abduction"); Resolution 635, United Nations Security Council, 2869th 
meeting, 14 June 1989, Exhibit 37 (condemning "all acts of udawful interference against the 
security of civil aviation" and urging the International Civil Aviation Organization "to 
intensify its work aimed at preventing al1 acts of temrisrn against international civil aviation 
and in particular its work on devising an international régime for the marking of plastic on 
sheet explosives for the purpose of detection") ; Resolution 687, United Nations Security 
Councfl2981st meeting, 3 April 1991, Exhibit 38 ("Deplokg threats made by Iraq durhg 
the ment cordlict to make use of terroisrn against targets outside Iraq and the taking of 
hostages by Lrag"). 



the Security Council analyzed its responsibilities under the Charter for "the maintenance of 

international peace and security" and reiterated that international. terrorism was one of those 

responsibrlities. The foilowing are excerpts of the comprehensive statement regarding the 

responsibilities of the Sscurity Council made by the Councii's President on behalf of the 

rnembers of the CounciI: 

"The Security Council met at the Headquarters of the United Nations in New 
York on 3 1 Sanuary 1992, for the first t h e  at the leveI of Heads of State and 
Government. The members of the Couneil considered, within the framework of the 
cornmitment to the United Nations Charter, m e  responsibility of the Security 
Council in the maintenance of international peace and security." 

"The rnembers of the Security Council consides that their meeting is a timely 
recognition of the fact that there are new favourable international circumstances under 
which the Sscuriiy Councii has begun to fulfil more effectively its prîmary 
responsibility for the maintenance of international peace and security. 

"Cornmitment to Collective Securie 

"The members of the Council express their deep concern over acts of 
international temrism and emphasize the need for the international community to deal 
eff-ively with a i l  such a ~ t s . " ~  

1.48 Citing this Sscurity Council decision, the President of the Council on 29 July 

1994 strongly condemned the recent terrorist attacks in Buenos Aires and London and stated 

on behaIf of the Council: 

"The memkrs of the Security Council demand an immediate end to aLE such 
terrorist attacks. They stress the need to strengthen international cooperation in order 

54 Note by the President of the Security Councîl, 31 January 1992, UN Doc. $123500, 
Exhibit 39, pp. 1-3. 



to take fuli and effective masures to prevent, combat and elirninate all forms of 
terrorism, which affect the international community as a whole. "" 

1.49 The Security Council's adoption of Resolutions 731, 748 and 883 was thus 

squarely within its responsibility and mandate to maintain international peace and ~ecurity.'~ 

'' Statement by the President of the Security Council, 29 July 1994, UN Doc. 
S/PRST/ 1994140, Exhibit 40. 

56 The UN General Assembly has similarly condemned international terrorism and 
interference with international civil aviation. &, s, Declaration of Principles of 
International Law Conccrning Friendly Relations and Co-Operation of States in Accordance 
with the Charter of the United Nations, Resolution 2625 0 ,  Annex, United Nations 
Generai Assembly, 25th session, 1883rd meeting, 24 October 1970, Exhibit 41 ("Every state 
has the duty to refrain from organizing, instigating, assisting or participating in acts of civil 
strife or terrorist acts in another State or acquiescing in organized activities within its 
territory directed toward the commission of such acts, when the acts referred to in the 
present paragraph involve a thrat or use of force"); Aerial Hijacking or Interference with 
Civil Air Travel, Resolution 2645 0 ,  United Nations General Assembly, 25th session, 
1914th meeting, 25 November 1970, Exhibit 42 (General Assembly "[clondemns, without 
exception whatsoever, all acts of aerial hijacking or other interference with civil air travel"); 
Measures to Eliminate International Terrorism, Resolution 49/60, United Nations Generai 
Assembly, 49th session, 84th plenary meeting, 9 December 1994, Exhibit 43 ("The States 
Members of the United Nations solemnly M i r m  their unequivocal condemnation of ali 
acts, methods and practices of terrorism, as criminal and unjustifiable, whenever and by 
whomever committed, including those which jeopardue the friendly relations arnong States 
and peoples and threaten the territorial integrity and security of States"). 



Chapter IV 

Libya Continues to Refuse to Comply with the Security Council's Requirement that it 
Surrender .for Trial the Libyan Fugitives Accused of Bombiag Pan Am 103 

1.50 Notwithstanding the repeated demands of the Security Council to surrender the 

two individuals charged with the bombing of Pan Am 103 for trial in the United States or the 

United Kingdom, Libya continues to defy the international cornmunity . The sanctions regime 

imposed under Chapter Vn. by resolutions 748 and 883 continues in force, with the oversight 

of the speckd monitoring cornmittee established by the Security Council. The sanctions have 

been reviewed every 120 days since April 1992, and the Security Council has repeatedly left 

the sanctions in place." 

1.51 During this period, Libya has from time to the  suggested that notwithstanding 

the explicit requirernents of the Security Council, it might offer its nationals for triai in The 

Hague or some other location.58 As recently as 30 Mach 1995, however, in comection 

j7 &g Exhibits 24-21; Note by the President of the Security Council, 10 December 
1993, UN Doc. S126861, Exhibit 44; Note by the President of the Seçurity Council, 12 Apd 
1994, UN Doc. SIPRST11994/18, Exhibit 45; Note by the President of the Security Councd, 
5 August 1994, UN Doc. S/PRST/1994/41, Exhibit 46; Note by the President of the Security 
Council, 30 Novernber 1994, UN Doc. SIPRSTI 1994176, Exhibit 47; Note by the President 
of the Secririty Councrl, 30 March 1995, UN Doc. SIPRST11934114, Exhibit 48. 

'' See, u, Exhibit 33, pp. 10, 25; see al50 Letter dateci 28 July 1994 from the 
~ e c r e ~ ~ e n e m l  Addressed to the President of the Security Council, 29 July 1994, UN 
Doc. 5/1994/900, Exhibit 49 (attaching a lettex from the Secretary of the General People's 
Cornmittee for Foreign L i s o n  and International Cooperation of the Socidist Peuple's 
Libyan Arab Jarnahiriya addressed to the Secretary-General of 29 July 1994, which suggested 
that the trial might be held in "any Arab country" or in The Hague or "any United Nations 
premises on the European continent"); Letter Qted 9 Decernber 1993 from the Charge 
D'Affaires A.Z. of the Permanent Mission of the Libyan Arab JarnahYiya to the United 
Nations addressed to the Secretary-General, 10 December 1993, UN Doc. S/26859, Exhibit 

(continued.. .) 
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with the most recent continuation of the sanctions, the President of the Security Council 

aFirmed, after fnil discussion arnong Security CounciE, members, that "after hearing a i l  the 

opinions expressed in the course of the consuhtions there was no agreement that the 

necessary conditions existed for rn-cation of the masures of sanctions established in 

paragraphs 3 to 7 of &solution 748."59 

j8(, . . continued) 
50 (noting options including France, 'b third country, " or "at the headguarters of the 
International Court of Justice in The Hague"). 

59  & Exhibit 48. In connection with the most ment continuation of sanctions, the 
United States, the United Kingdom and Fmce issued another joint declaration regarding the 
Secunty Council's requirement that the accused be brought to trial in the United Kingdom or 
the United States: 

DECLiUWTION DATED 30 MARCH 1995 BY THE GOVERNMENTS OF -CE, 
T'HE UNITED KINGDOM OF GREAT BRITAIN AND NORTHIXN IRELAND AND 
THE UNiTED STATES OF AMIXICA ON THE OCCASION OF TEE NINTH REVIEW 
OF SANCTIONS lMPOSEO ON THE LIBYAN ARAB JAMAHIRIYA BY T3E 
SECURITY COUNCIL IN ITS RES0LUTPON 748 (1992) OF 31 MARCH 1992 

France, the United Kingdom of Great Britain and Northern Ireland, and the 
United States of America reaffm their joint declaration of 5 August 1994 
(Sf 19941938) and their common detemination to brhg tu justice those responsible for 
the bombings of flights Pan Am 103 and UTA 772. 

The t h  States regret that Libya has st i l l  not satisfied the French judicid 
authorities with respect to the bombing of fight UTA 772. 

They are comrnitted to full and comprehensive enforcement of the sanctions 
imposed on the Libyan Arab Jamahiriya. 

They also & I  that the Libyan Arab Jamahiriya must commit itself 
defdtively to ceashg aii foms of terrori~t activity and all assistance to terrorist 
groups and demonstrate, by concrete actions, its renunciation of terrorism. 

They seitemte that, in accordance with the Security Council resolutions, the 
Government of the Libyan Arab Jamahiriya must ensure the appearance of the two 

(continued.. .) 



1.52 Thus, the Council remains fully seized of this matter, and will continue to 

review Libyan cornpliance every 120 days pursuant to Resolutions 748 and 883. The 

demands for the surrender of the two Libyan agents do not corne from the Iaw enforcement 

authorities or Governments of the United States and the United Kingdom alone. They corne 

from the international cornmunity, speaking through the Chapter VI1 authority of the Security 

Council . 

59(. . . continued) 
hckerbie suspects in the United Kingdom or United States, where they will receive a 
fair trial. The thtee States reaEirm that alternative proposals for trial in The Hague 
or elsewhere do not meet the Security Couneil requirements and are therefore 
unacceptable, 

Letter dated 30 March 1995 from the Permanent Representatives of Fmce,  the United 
Kingdom of Great B i t a h  and Northem Ireland and the United States of h e r i c a  to the 
United Nations addressed to the Secretary-General, 30 Much 1995, UN Doc. A1501 128- 
5119951247, Exhibit 5 1. The three States had issued a Declamsion to the same general effect 
on 5 August 1994, & Letter dated 5 August 1994 from the Representatives of France, the 
United Kingdom of Great Britain and Northem Lteland and the United States of America to 
the United Nations addressed to the Swretary-General, 8 August 1994, UN Doc. N491299- 
8119941938, Exhibit 59. 



PART II 

l THE OBJECTIONS OF THE I N T E D  STATES TU THE LIBYAN APPLICATION 
COME WIïYIN THE SCOPE OF ARTICLE 79 

2.01 On the bais of Article 79 of the Rules of Court, the United States requests that 

the Court first address its preliminary objections, which m the kind of objections that can 

1 and should be dispos& of under Article 79,60 &fore any hrther proceedings in this case. 

2.02 The objections of the United States raise the fundamental issue of the absence of 

consent by the United States to these proceedings because Libya fails to show a sufficient ' 

connection between its claims and the Montreal Convention. The objections also raise the 

fundamentai issue of the Court's judicial hnction in relation to the responsibilities of the 

other principal organs of the United Nations undes the Charter for maintainhg and sestoring 

international peace and security, in the view of the United States, the facts as describai in 

documents of the United Nations Security Council, including the documents submitted to the 

Council by the three sponsors of Security Council Resolutions 731, 748 and 883, by Libya 

and by other states, as well as the determinations of the Council, are sufficient for the 

purpose of these prellminary proceedings. 

Article '79 of the Rules of the Court provides in part: 

"1. Any objection by the respondent to the jurisdiction of the Court or to the 
adrnissibiiity of the application, or other objection the decision upon which is 
quested before any further proceedings on the merits, shafl be made in writing 
within the the-lirnit fixed for the delivery of the Counter-Mernoid. . . . . 

"6. In order to enable the Court to determine its jurisdiction at the preliminary stage 
of the proceedings, the Court, whenever necessary , may request the parties to argue 
ali questions of law and fact, and to adduce all evidence, which bear on the issue." 



Chapter 1 

Article 79 Covers a Broad Range of Objections 

2.03 Article 79 authorîzes not only objections to the jurisdiction of the Court and the 

admissibility of the application but also "any other objection the decision upon which is 

requested before further pmcdings on the merits." The United States is requesting a 

decision on its objections before the= are any further proceedings in this case. 

2.04 The only basis for jurisdiction ttiat Libya has invoked in its Application is 

Article 14 of the Montreal C~nvention.~' This was noted by the Court in Its Order of 14 

April 199262 and is emphasized by Libya in its Mern~rial.~"e Unitd States w u  

demonstrate that Article 14 of the Convention does not confer on the Court jurisdiction to 

decide the dispute that is the subject of this pmceeding. 

2.05 In accordance with Article 36(1) of the Statute, the jurisdiction of the Court 

rests on the consent of the States wn~erned.~~ In this case, only the Montreai Convention is 

- 

61 Libyan Application, p. 8. 

Case Concerning Ouestions of Inte-retation and Application of the 1971 Montreal 
Convention 'Ariçinn from the Aerial Incident At Lockerbie (Zibya v. United States). 1. C. J.  
Re~ons 1992, p. 114 at 121 (hereinafter "Order on Provisional Measures"). 

Libyan Mernorial, paras. 2.17 and 3.12. 

See Angllo-Iranian Oii Co. mnited Kingdom v. Iran). Judgment. I.C.J. Reports 1952, 
p. 93, a 6 .  103; Ambatielos (Greece v. United Kingdom). Preliminary Obiections, 
Judment. I.C,J. Rworts 1952, p. 28, at p. 38; Intemretntion of the Peace Tmties with 
Bul~aria. Huneraw and Romania. First Phase. Advisorv Clpinion. 1. C. J, Reports 1950, p. 65, 
at p. 71. As the Court said in the Peace Treaties case: "The consent of States, parties tu a 
dispute, is the basis of the Court's jurisdiction in contentious cases." m. In Border and 
Transborder h e d  Action lNicaragua v. Honduras). Jurisdiction and Admissibility, 
Yudement, I.C.J. Rmorts 1988, p. 69, at p. 76, the Court affmed the essential nature of its 
responsibiiity to establish the consent of the parties to confer jurisdiction upon the Court. 



proffered to show that consent. A State cannot be presumed to have consent4 to jurisdiction 

simply on the basis of a mere assertion by another State that a particular dispute anses under 

one of those conventions. As the Court expressly held in Ambatielos, "[i]t is not enough for 

the claimant government to establish a rernote connection between the facts of the claimt' and 

the treaty u p n  which jufisdiction was f ~ n d e d . ~ ~  The claimant govemment must establish a 

sufficient connection between the treaty and the claims submitted to the Court.66 As the facts 

5, p. 
10, at p. 1 8. In that case, the question was whether the Court had jurisdiction under a 1926 
Treaty of Commerce and Navigation between the United Kingdom and Greece to decide 
whether the United Kuigdom was under an obligation to submit to arbitration a dispute 
between the two governments as to the validity of the Ambatielos c b  in so far as the c I h  
was based on an 1886 Treaty of Commerce and Navigation berneen the parties. The Court 
rejected the contention by the United Kingdom that before the Court could decide upon 
wbitmtion it was necessary for the Court to detemine whether the daim was actually or 
genuinely based upon the 1886 Treaty, holding that to do so would be to substitute the Court 
imperniissibly for the special commission of arbitration establishd under the 1886 Treaty. 
w, pp. 16-17. In the unique circumstances of that case, the Court concluded that it must 
detemine whether the arguments were "sufficienfIy plausible" to establish a comection 
between the clairn and the 1886 Treaty. m, p. 18. Before concluding that it had the 
junsdiction to refer the dispute to the special commission, the Court analyzed the particular 
claim to determine if it came within the scope of the 1886 T a y .  m, pp. 16, 18. A few 
years later, in a case in iolving a contract dispute between UNESCO and four former 
employees, the Court was asked to address a similar question of Interpretation regardhg the 
relationship of the contract cI&s to the provisions of the Statute of the Administrative 
Tribunal of the International Lnbour Organjzation, Zn that case, the Court concluded: "[ilt 
is necessuy that the cornplaint should indicate sorne genuine ~lationship between the 
cornplaint and the provisions invoked" and chmcterized the issue as "whether the terrns and 
the provisions invoked appear to have a substantial and not merely an artXcial connexion 
with the refusai to renew the contracts." Judments of the Administrative Tribunal of the 
IL0 uoon Cornplaints Made a~aînst UNESCO, Advisorv @inion. I.C,J. Raofls 1956, p. 
77, at p. 89. 

" Military and Parmilitary Activities in and against Nicaragua micarama v. United 
States). Preliminary Objections. Judment. I.C. J.  Reports 1984, p. 392, at pp. 427-29. In 
that case, the United States objected that a treaty of Fnendçhip, Commerce and Navigation 
relied upon by Nicaragua to establish jurisdiction in those pmceedings was irrelevant to the 
subject matter of Nicaragua's claims before the Court and, theref~re, provided no basis for 



set out In Libya's Application and ampiif~ed in its Mernorial demonstrate, the dispute that is 

the subject of these pmeedings does not anse under the Montreal Convention and has no 

reasonable connection with that Convention. 

2.06 Momver, it is the contention of the United States that, even If the Court were 

to fmd that there had been a dispute under the Montreal Convention, the Court nonetheless 

should deche to exercise jurisdidon since no purpose would now be served by such 

exercise in view of the subsequent decisions of the Sscurity Councbl. It is weU established 

that even where the Court rnay have jurisdiction over an Application, ckcurnstances may 

exist where the Court may decline to exercise such jurisdicti~n.~' As the Court said in the 

Northern Cameroons =se: 

"'[The seising of the Court is one thing, the administxation of justice is another. ' It 
is the act of the Appliçant which seises the Court but even if the Court, when seised, 
fmds that it has jurisdiction, the Court is not compelied in every case to exercise that 
jurisdiction. There are inherent limitations on the exercise of the judicial function 
which the Court, as a court of justice, cm never ignore. There may thus be an 
incompatibility between the desites of an applicant, or, indeai, of both parties to a 
case, on the one hand, and on the other hand the duty of the Court to maintain its 
judicial character. " 

- 

66(. . . ~oitinued) 
such jurisdiction. Although the Court concluded that the treaty provided a basis for 
jurisdiction, It did so on the bnsis of an analysis of Nicaragua's claims in Light of the 
circurnstances in which Nicaragua bmught its Application to the Court and the facts asserted 
by Nicaragua. A similar analysis of Libya's clairris in light of the citcumstances in which 
Libya brought its Application to the Court and the facts asserted by Libya establish that the 
Montreal Convention does not support a fmding of jurisdiction in these proceedings. 

67 Case Concerning Northern Camsroons (Camemon v. United Kingdom) Preliminary 
Obiections, Judmnent. I.C. J, Reports 1963, p. 15 at p. 29 (citing the Nottebohm case 
(Liechtenstein v, Guatemala), Preliminary Obisctierns. I.C.3. Reports 1953, p. 1 1 1  ai p. 
122). 



While the Court must take into account certain facts to determine whether the juzisdiction 

pled is one which the Court's judicial funetion permits it to e~erc i s e ,~~  it is well established 

that the Court may reach a declsion on this question at the preliminary objection stage7' 

2.07 Finally , it is the contention of the United States that the Court, in the exercise 

of its judicial functions, should deche jurisdiction 'over challenges by Libya to the authority 

of the Security Council in the exercise of its functions under Chapter VU of the Charter to 

make decisions relathg to the maintenance and restoration of international peace and 

security. Both the Security Council and the Court are principal o r e s  of the United 

Nations. The Court has consistently acted to sustain the actions of the Secunty Council in 

the performance of its political functions for the maintenance and reséoration of international 

peace and security.'' In the absence of a formal request by the Security Council, the Court 

would not have the authority g e n e d y  to review the actions of the Security Council in the 

performance of its functions under the Charter for the maintenance os restoration of 

intemationd-pace and security. On the other hand, the Court has the authorify to interpret 

the meanhg of particukr provisions of Security Counçil resolutions in order to c W y  the 

bindîng legal obligations to which they give rise for Libya and other states under the Charter. 



The Court Csn Dispose of these Objections at thh Stage even if an Objection Raises 
Issues that Might Touch upon the Merits of the Case 

2.08 Paragraph 6 of Article 79 of the Rules of the Court authorizes the Court to 

address al legd and famai questions that b a r  on the issue of a preliminary objection, even 

to the extent of adducing evidence on such questions, in order to dispose of that objection. 

The histesy of that provision demonstrates that its essential purpose is to encourage the Court 

to dispose of cases at the prelimhary objection stage -- even wkere to do so may touch upon 

the rnerits of the p r ~ m e d h g . ~ ~  

2.09 In the early 1970~~  in connection with the consideration of proposais to enhance 

the effectiveness of the Court, representatives in the Sixth Cornmittee of the General 

Assembly criticized the previous pmctice of the Court in joining prelimkary objections with 

the merits. The debates in the Sixth Cornmittee were s u r n m a  in 1970 in the analytical 

repost of the Cornmittee to the General Assembly as follows: 

"in particular, the view was expressed that it would be useful for the Court to decide 
expeditiously on ail questions relating to jurisdiction and other preliminary issues 
which might be raised by the parties. The practice of reserving decisions on such 
questions pending consideration of the merits of the case had many drawbacks and 
had been sharply criticized in connexion with the South West Africa cases and the 
Barcelona Traction case" .73 

'2 Case Concerning Certain Phos~hate Lands in Nauru (Naunt v. Australia) Preliminaq 
Obiections. 1,C.J. Renorts 1992, p. 240 at p. 271-273 (separate opinion of Judge 
Shahabudeen) . 

73 Review of the Role of the International Court of Justice, Report of the Sixth 
Cornmittee, 11 Deçember 1970, UN Doc. N8238, Exhibit 52, p. 19. 



This was repeated the next year and was surnmarized as foUows in the 1971 report of the 

l 
Cornmittee: 

"Mention was also made of a suggestion that the Court shouId be ençouraged to take 
a decision on preliminary objections as quickly as possible and to refrain from joining 
them to the rnerits udess it was stnctly e~sential ."~~ 

2.10 In 1 972, the Rules of Court were revised to encourage decisions on questions of 

jurisdiction and admissibility prior to the merits phase. Previously, the Rules expressly 

authorized the Court to join the objection to the merits. Pamgraph 5 of ArticIe 62 of the 

1946 Rules had provided: 

"After hearing the parties the Court shall give its decision on the objection or shall 
join the objection to the merits. " 

In 1972, the Rules selating to preliminary objections were itevised to ehinate this express 

authorkation and provide hstead a mle iniended to facilitate the disposition of such 

objections prior to consideration of the merits, even if this required addressing questions of 

law or fact that may touch upon the mesits. The Court added a new provision in paragraph 6 

that provides: 

"In order to enable the Court to detemine its jurisdiction at the p~liminary stage of 
the p,meedings, the Court, whenever necessaty, may reguest the parties to argue ail 
questions of law and fact, and to adduce aii  evidence, whiçh b w  on the issue." 

As a previous President of the Court and mernbes of the Committee that p r e p d  the 1972 

revision of the Rules has stated: 

74 Review of the Role of the International Court of Justice, Report of the Sixth 
Committee, 10 December 1971, UN General Assembly Doc. Al8568, Exhibit 53, p. 21, 



"The Rule [adopted in 19721 lays down that the Coua must resolve the question of 
jurisdiction before entering upon the merits of the case. "75 

2.11 Pmgraph 7 of Article 67 of the 1972 Rules, which corresponds to paragraph 7 

of Article 79 of the cumnt Rules, provides: 

'Mer  hearing the parties, the Coud shail give its decision in the form of a judgrnent, 
by which it shaü either wphold the objection, reject it, or declare hat the objection 
dues not possess, in the circumstances of the case, an exclusively prelzminaq 
character. if the Court rejeets the objection or declares that it does not possess an 
exclusively prelhinary character, it shall fm h e  lirnits for further proceedings." 

2.12 Tbese revisions have been recognizd as introducing one of the most important 

amendments to the ~ u l e s . ~ ~  

2.13 Prior to these revisions, the Court had felt compelled to join the issue of 

jurisdiction to the merits where determination of a preliminary objection reguired 

consideration of questions of fact os law that may bear a close relationship to some of the 

issues on the merits of the case, As recognized by the Member of the Court who was the 

c h a h a n  of the Court's cornmittee that propose. these revisions and was one of their 

principal architects, pamgraph 6 is intended to provide a different solution to such 

"In the presence of such an objection, the Court, Instead of bringing in the whole of 
the merits by means of a joinder, would, according to pa~agraph 6, request the parties 

75 M. Uichs, "The Revised Procedure of the International Court of Justice" in 
the Develo~ment of the International k g a l  Order p. 21, at p. 3 1 (F. Kalshoven et al. eds. 
19803, Exhibit 54 (emphasis in original). 

76 E. Jiménez de Aréchaga, "The Amendrnents to the Rules of Procedure of the 
International Court of Justice, " 67 American Journal of International Law, p. 1 ,  at p. 11 
(19731, Exhibit 55; G .  Guyomar, Commentaire du Règlement de la Cour Internationale de 
Justice: Interprétation et Pratique, p.371 (19721, Exhibit 56. 



to argue at the prelîmhary stage those questions, even those touching upon the 
rnerits, which bear on the jvrisdictional issue. Thus, there would no longer be 

I 
justification for leaving in suspense or for posponing a decision on the question of the 
Court's own juisdiction. "n I 

SimiiarIy , Professor Guyomar conclude.: I 
"L'ab& 6 reconnait A la Cour le droit d'inviter les Parties à debattre tout point de 
fait ou de droit, et à produire tout moyen de preuve ayant trait à. la question de la 
compétence de 12 Cour, ceci afin de permettre à cette dezntere de se prononcer sus ce 
point au stade préliminaire de la procédure. L'accent semble donc mis sur la 

I 
nkessitk de statuer sur la compétence avant d'entamer l'examen de 1Waire au fond : 
c'est 19 un élkment nouveau et vraPsemblablement tres important. 1 

E. Jhenez de Aréchaga, o~). a. note 76, p. 13. 

G .  Guyomar, S. &. note 76, p. 371 ("Pmgraph 6 acknowledges the Court's right 
to invite the Parties to debate any point of fact or law and to produce any evidence relating 
to the issue of the Court's jurisdiction, in order to aliow the Coud to mle on this poht in the 
preliminq stage of the procedure. In this wav, the emphasis appears to be placed on the 
need to rule on the matter of iurisdiction prior to underlaking an examination of the case on 
its rnerits. This is a new and seemingly very important element.") (ernphasis added.) 



PART m 

TEiE MONTREAL CONVENTION PROVIDES NO BASIS FOR JURISDICTION 

3.01 The only claimed basis of jurisdiction in these proc&gs is the Montreal 

Convention, There is, however, no dispute between the parties regardhg the interpretation 

or application of that Convention. In d t y ,  the dispute is between Libya and the Security 

Council regarding the mirernent under ResoIutions 748 and 883 for Libya to surrender for 

triai in the United States or the United Kingdom the two Libyan nationals açcused of 

involvement in the bornbing of Pan Am 103, Disputes regarding the implernentation of 

Security Council resolutlons are not disputes relatlng to the interpretation or application of 

the Montreal Convention and do not corne within the jurisdiction of the Court under that 

Convention. 

3.02 As Libya has recognizd in both its Application and Mernorial, in order for the 

Court to have jurisdiction in this case, the subject of the dispute which the Court is asked to 

address must relate to the interpretntion or application of the Montrenl C~nvention.'~ The 

subject of the dispute placed before the Court by these proceedings, however, does not selate 

to the interpretation or application of that Convention. It concerns Libya's objections to 

actions of the Security Council concluding that the results of certain investigations cleatly 

irnplicate officiais of the Libyan Governent in the bombing of Pan Am 103;80 deteminhg 

that the failure of Libya to demonstrate its renunciation of terrorism and in pasticular its 

79 Libyan Application, p. 8; Libyan Mernorial, para 3.12. 

Security Council Resolution 73 1 ,  Exhibit 1 8, preambular p m .  6.  
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continued fdure fuUy and effectively to respond to the requests of the United States and the 

United Kingdom that Libya surrendex the acçused Libyan nationals for trial constitute a 

threat to international peace and se~uri ty;~~  deciding that the Libyara Governent must 
I 

comply without hrther delay with those reque~ts;'~ and imposing sanctions on Libya pending 1 
cornpliance with these req~ests .~  Libya's dispute therefore, is clearly not with the United 

States but with the United Nations Secuity Council. 
I 

'' Sscurity Council Resolution 748, Exhibit 23, preambular para. 7; Security Council 
Resolution 883, Exhibit 32, preambular paras, 2, 6. 

82 Security Council Resolution 748, Exhibit 23, para. 1; Security CounciI Resolution 
883, Exhibit 32, para. 1. 

g3 SecuTity CounciI Resolution 748, Exhibit 23, paras. 3-7; Security Corincd Resolution 
883, Exhibit 30, puas. 3-7. 



Chapter 1 

The Montreal Convention Provides the Sole Aiieged Easls for Jurisdiction Over These 
Froceedings 

3.03 Article 14 of the Montreal Convention is the sole basia upon which Libya relies 

in its Applicationsq suld ~ e m o r i a l ~  for the jurisdiction of the Court over these pmceedings. 

3.04 Article 14(L) provides: 

" Any dispute between two or more Contracthg States concerning the interpretaüon or 
application of th is  Convention which cannot be settled through negotiation, shall, at 
the request of one of them, be submitted to afbitration. If within six months from the 
date of the request of arbitration the Parties are unable to agree on the o r g k t i o n  of 
the arbitration, any one of those Parties may refer the dispute to the International 
Court of Justice by raguest in çonfomity with the Statute of the Court." 

Article 14 confers jurisdiction only In respect of disputes concerning the intetpretation or 

application of the M o n t d  Convention. Consequently, the Court does not have jurisdiction 

in these procedhgs in respect of any dleged violation by the United States of any rights 

Libya may have under any other source of law, uicluding the Chmer of the United Nations 

or general phciples of international law. As the Permanent Court of International Justice 

said in the Mavrommatis Palestine Concessions case: "[tlhe dispute may be of any natuLe; 

the language of [Article 26 of the Mandate for Palestine] in this respect is as cornprehensive 

84 Libym Application, pp. 7-8. 

85 Libym Mernorial, para. 3.12. 
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as possible.. . , but in every case it must relate to an Lnterpretation or application of the 

Mandate. "86 

3.05 Article 14 of the Montreal Convention establishes a series of r e q u b e n t s  

whkh must be met to estabiish the jurisdiction of the Court. First and foremost among these 

quirements is that there must be a dispute between the parties concerning the interpretation 

or application of the Montreal Convention. In the view of the United States, the claims 

made by Libya in its Application and MemoLiaE that the United States has violated the 

Montreal Convention do not relate to any dispute between the Parties under that 

C~nvent ion .~~  They relate to Libya's cornplaints against the actions of the Securîty Council 

in requiring Libya to surrender the two accused Libyan nationals for tnd in the United States 

or the United Kingdom and in imposing sanctions on Libya pending cornpliance with that 

requirernent. 

S ~ ~ v r o m m a t i s  Palestine Concessions (Greece v. G m t  Britainl. P.C.I.J. Reports 1924, 
Series A. No. 2, p. 15-16. h that case, junsdiction was asserted under Article 26 of the 
Mandate for Paiestuie, which provided that non-negotiable disputes arising between the 
parties "relating to the interpre~ation or application of the provisions of the Mandate" shall be 
submitted to the Permanent Court. To that end, the Permanent Court held that the dispute 
between the parties must relate to the Mnridate in order for its exercise of jurisdiction to be 
valid. w, p. 16. 

g7 The United States demonstratd at the provisional masures stage that Libya faild to 
establish a prima facie basis for jurisdiction under the Montreal. Convention. Order on 
Provisional Measures, p. 126. The Unjted States subrnitted that, Libya's assertions to the 
contmy notwithstanding, there was no dispute between the United States and Libya 
hvolving the lnterpretation or application of the Convention. The United States also argued 
that the purpose of Libya's action was not ta resolve any dispute under the Montreal 
Convention but to prevent action directed at Libya in the Security Council. 



Chapter Iï 

Libya's Application Does Nat. Set Out a Dispute Between the Parties Over the 
Interpretation or Application of the Convention 

3.06 Libya has set out in its Application and amplifml in its Mernorial the alleged 

subject of the dispute.88 Libya's daim that the dispute concerns an interpretation or 

application of the Montreal Convention rats on the premise that the Security Council's 

demands that Libya sumnder the two Libyan national5 accused of participating In the 

bornbing of Pan Am 103 involve an intespretation or application of the Montreal Convention. 

In fact , this is not true. The Security Council acted under the Charter of the United Nations. 

3.07 Whüe the Montseal Convention is in force between the Parties to that 

Convention, it does not follow, as Libya suggests, that the dispute that is the subject of this 

proceeding relates to that Convention and that, therefore, the United States is "bound, in the 

matters pertaining to this subject, to adhere tu the provisions" of the The 

United States has never made daims concerning Libya's rights or obligations under the 

Montreal Convention upon which a dispute between the parties under the Convention could 

be based. 

3.08 Libya asserts that the United States has breached and is continuing to breach its 

legal obligations to Libya under Articles 5 (21, 5 (3), 7, 8121, and 1 1 of the Montreal 

'' Libyan Application, pp. 8-10; Libyan Mernoriai, paras. 3.2-3.11. 

89 Libyan Mernorial, para. 3.2 (translation). In so concluding, Libya argud that "the 
Montreal Convention is the ody relevant convention between the Parties that deals with the 
offenses" involved in the bombing of Pan Am 103. M. (translation) 



Convention. Article 5(2) requires each contracthg state to take such measures as rnay be 

n e c e s q  to "establish" its jurisdiction over certain offenses rnentioned in the Convention in 

the case where the alleged offender is present in its temitory and where it does not extradite 

the person pursuant to Article 8. Aïticle 5(33 provides that the Convention does not exclude 

any crimimi jurisdiçtion exercised in awordanee witb national law . Article 7 requires a 

contractkg state on whose territory an alleged offender is found and which does not extradite 

him to submit the case to its comptent authorities for the purpose of prosecution. Article 8 

contains provisions ~elating to extradition in relation to offenses under the Convention. 

Article 11 requires contracting States to assist other contracting states in conducting 

investigations relating to offenses under Article 1 of the Convention. 

3.09 It is Libya's contention that the United States has sought to frustrate the Ljbyan 

Government's rights under the above provisions by seeking the surrender of the two accused 

Libyan agents. However, M c l e  55(2), 5(3), 7 and 8(2) of that Montreal Convention do not 

impose any affirmative obligation on the United States or any otber state to perform any act 

or refrain fmm any act with respect to these two individuds. M c l e  11 is the only 

provision, among those listed in Libya's cornplaint, that arguably addresses any obligation of 

any State other than Libya. 

3.10 M c l e  11 quires  contracthg states to assist other contracthg states 

comrnencing an investigation of an offence under the Convention. However, whatever right 

Libya rnay have asserted under that Article (or under other articles in the Montml 

Convention) for refushg to sumnder the two accusai for trial was superseded by the 

decision of the Security Council under Chapter VII in Resolutions 748 and 883. Spe~~cal ly ,  



the decision of the Council that the two suspects be çumndered for trial to the United States 

or the United Kingdorn obviously supersedes any obligation to coopemte with continued 

investigations and proceedings in Libya. To the extent that there is any conflict between 

rights diegedly created under the M o n t d  Convention and the obligations arising under the 

United Nations Charter from the adoption by the Security Council of Resolutions 748 and 

883, the obligations arising under the United Nations Charter prevail by virtue of Articles 25 

and 103 of the United Nations Charter. 

3.11 Libya asserts that the United States and the United Kingdorn did not give any 

basis for the requests that the suspects be surrenderd tu thernagO Whatever the situation with 

regard to the original requests of the United States and the United Kingdom, sinee the 

adoption of Resolution 731, both of those States and the Security Council have been clear 

that the basis for requiring the surrender of the suspects is the resolutions of the Security 

Council. 

3.12- Since 14 November 1991, when a U.S. federal grand jury returned an 

indictment against Abdel Basset and Lamen F b a h ,  the United States has been requesting 

that Libya surrender the two accused for triai in the United States or the United Kingdom. 

m, para. 3.20. Zt is important to note that Libya has achowledged that the United 
States and the United Kingdom have never sought extradition of the accused under the 
provisions of the Montreal Convention or any other extmdition agreement. Rather, as noted 
by Libya, they have requested tbat Libya " susrender" or otherwise deliver the accused for 
trial in the United States or the United Kingdom. Ibid, para. 3.7. 



The United States has never invoked the Montreal Convention or argued that Libya is 

obiigated to extradite these two indhiduals under the ternis of the Monueal  onv vent ion.^' 

3.13 As Libya has acknowIedged, the United States and the United Kingdom have 

sought to obtain the surrender of the accused by recourse to the Security Coumil after Libya 

refused to surrender them v01untariIy.~ In fact, the Secusity Council never accepted Libya's 

repeated assertions that jurisdiction over the auused should be treated as a legal dispute 

between Libya and the United States under the Montreal C~nvention.~~ 

3.14 Libya's cornplaint is not based upon the request for the surrender of the two 

accused Libyan agents, but upon the means t h u g h  which the United States has sought to 

advance this request. Libya has accused tbe United States of "coercive" rnethods involving 

"threats" against Libya. However, even if this were relevant to the issue of the Court's 

jurisdiction over a clah asserted under the Montreal Convention, the United States 

categoncally denies any suggestion that it used or threatened to use force or in any way 

violated the territorial integrity or political, independence of Libya in seeking the surrender of 

the two accus4 Libyan agents. The only steps the United States has taken to further its 

request for the sumnder of the two accused, aside from the normal politid actions of 

91 Morsover, the making of such requests to Libya does not wnstitute a violation of my 
rights that Libya rnight possess under the Montrai Convention. Even if the Libym 
Governent could claim a "right" to try the two accu& in Libya, the simple request or 
demand for their sumnder does not in any way affect that "right" and therefore does not 
entajJ. the breach of any correspondhg "obligation" on the part of the United States. & 
Order on Provisional Measures, p. 114, at pp. 136-37 (joint decldion of Judges Evensen, 

I 
Tarassov, Guillaume, and A g u u  Mawdsley). I 

92 Libyan Mernorial, para. 2.16. 

93 Libyan Memonal, para. 3.14. 



making representations and seeking support from other çountnes, have b e n  to join other 

States in adopting resolutions in the United Nations Seçurity Council. 

3.15 The action of an independent State in referring a situation to the Security 

Council cannot legitimately b m e  the subject of a cornplaint before this Court. The work 

of the Security Council is the sesponsibility of the Gouncil as a collective body, and the 

actions it takes are not the actions of its individual members in their nation& capaçitres, 

Thus, proceedings in and decisiuns d en by the Security Council cannot give rise to a cause 

of action against an individual State, regardIess of the mle it played in the work of the 

CounciI. 

3.16 Moreover, there is nothing in the Montreal Convention prohibithg parties from 

subrnitting issues for the consideration of the Security Council, and nothing in the actions of 

the United States as a rnember of the Security Council gives rise to a dispute over the 

interpretation or application of the Montreal Convention. Any dispute that Libya may have 

over the adoption of Resolutions 731, 748 or 883 would be with the Security Council, not 

with the United States, and the Security Council is not and m o t  becorne a party to these 

p m d i n g s :  

3.17 Prior to the adoption of Resolution 731, Libya argued in the Security Council 

that jurîsdiction over the accused raised a legal dispute relating to the interpretation or 

application of the Montreal Convention which should be addressd either in arbitration or by 

the Court,94 D u d g  the debate in the Council on Resolution 731, the United States and the 

94 - See Exhibit 16, pp. 2-3; Exhibit 19, pp. 13-15. 
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United Kingdom denid this dlegation, b t h  maintahhg that what was at issue was a threat 

to international peace and security resulting fmm state-sponsorml terrori~rn.~~ 

3.18 As Libya suggest~,~"he Eviembers of the Security Councii clearly understood 

that France, the United Kingdom and the United States intended the quests  for surrender of 

the two accused Libyms called for by ResuIution 731 to be bas& on the authofity of the 

Security Council under the United Natians Cbaxter to address threats to international peace 

and securîty rather than under any provision of the Monueal Convention, Thus, the Security 

Councii, in unanimously adopting Resolution 731, did not accept Libya's contentions that the 

matter before the Councii constituted a dispute between it and the sponsors of Resalution 731 

and that it was inappropriate for the Council to deal with the mattermg? Indeed, v k h l l y  

eveq rnember of the Council expressed its delegation's understanding that ResoIution 731 

addressed the problem of conbatting international terr~risrn.~~ Typical of the statements is 

95 Exhibit 19, pp. 80, 104-105. 

97 Nor did the Security Council accept Libya's argument that the United States and the 
United Kuigdom were barred from participating in the CounciE's debate on this matter under 
Article 27(J) of the Charter since they were parties to that "dispute". Exhibit 19, 
pp. 24-25. Article 27(3) provides that "Decisions of the Secunty Council on dl other 
rnatters shall be made by an affmative vote of nine members ineluding the concurring votes 
of the permanent members; provided that, in decisions under Chapter VI ... a party to a 
dispute shall abstain from voting. " The United States and the United Kingdom insisted that 
the matter before the Court related to a situation that thratene. international peace and 
sscurity and partiçipated in the Gouncil's debate without objection from other M e m k n  of 
the Council. 

98 Exhibit 19, pp. 57 (Morocco) , 70-71 (Zimbabwe), 72-73 (Ecuador), 76 (Cape Verde), 
84 (China), 87 (Russia), 89-9 1 (Hungq) ,  92-93 (Austria), 94 (India), 97 (Sapan), and 98 
(Venezuela). Compmble statements were made by membets of the Council in connedion 
with the adoption of Resolution 748, U. N. Doc. SlPV 3063, Exhibit 2 1, pp. 46 (Cape 

(continuai. . .) 



that of the Permanent Represenbtive of India: "1 should stress hew that the Council I s  

specif~caiiy addressing the question of international temfisrn. "99 

3.19 Thus, in resolution 73 1 ,  the Security Council expresse. its deep concern over 

both the worldwide persistence of acts of international temrisrn in all its forms including 

those in which States are directiy or indirectly involved, and over dl ikgal activities 

direct4 against intemational civil aviation. It express4 its detemination to elhinate 

international terrorism and urged the Ljbyan Govemment immediately to provide a fuii and 

effective response to the quests of the United States and the United Kingdom "so as to 

contribute to the ehination of international ternorism. "lm 

3.20 Libya repeated its arguments relating to the Montreal Convention before the 

Security Council during consideration of Resolutions 748'01 and 883.1M On neither occasion 

did the Security Council accept Libya's arguments. Each tirne, the Security Councd 

demanded that Libya surrender the accused for trial in the United States or the United 

~ingdom. lM 

98(. . .conthued) 
Verde), 47 (Exador), 5 1, 59 (Zimbabwe), 56 (India), 61 (Morocco), 74 (Japm), 76 
(Hungq) ,  78 (Austria), 79-80 Wussia), 81 (Belgium), and 82 (Venezuda). 

" 0 0 b i t  18, preambular paras. 1, 2, 6 ;  p m .  3 .  

'O1 Exhibit 22, p. 13. 

'O3 Security Council Resolution 748, Exhibit 23, para. 1; Security Council Resolution 
883, Exhibit 32, para. 1. 



3.21 The United States has never invoked the Montreal Convention in its efforts to 

obtain the sumender of the two Libyan nationds accus& of participating in the bmbing of 

Pan Am 103. Moreoves, assuming arnuendo that the Montreal Convention could be 

constnied to provide Libya a ight to refuse to surrender the two accused Libyans, such a 

nght could no longer be asserted following the adoption of resolution 748. Resolutions 748 

and 883 estabLish a legal obligation for Libya which is entisely independent of, and which 

supercedes, any related rights of Libya under the Montreal Convention. If Libya objects to 

the obligation to sumnder the two accused penons, its objections must be directeci soleIy to 

the Sscurity Councii and not to this Court. 



Chapter III 

Libya's Dispute is not *th the United States, but with the Security Gouncil 

3.22 The subject of this p r o d i n g  is a dispute over whether Libya is required to 

surrender the two Libyan nationais accused of involvement in the bombing of Pan Am 103 

for trial in the United States or the United Kingdom. This dispute does not relate to the 

Montreal Convention. It relates to Libya's obligations to comply with the decisions of the 

Security Council. Libya does not assert that the Court possesses jurisdiction to entertain a 

dispute between Libya and the Security Council. Neither the Charter nor the Statute of the 

Court provides such jurisdiction. For that reason, the Court ought not aliow Libya to abuse 

the Court's jurisdiction to entertain disputes that do not arise under the Montreal Convention. 

3.23 While Libya rnight have chosen to argue that it was not obiigated tu comply 

with Resolution 731, which exhorted Libya to provide a full and effective response to the 

requests of the United States and the United Kingdom, Iol Libya must comply with 

Resolutions 748 and 883. Those resolutions 'specfically demanded that Libya comply with 

the requests of the United States and the United Kingdom for the surrender of the twa ' 

Libyans, and stated that the Security Council was acting under Chapter W of the Charter. 

They are bindltig on every Member of the United Nations, including Libya and the three 

sponsors of the resalutinns. 

3.24 The resolutions reguire Liibya to surrendet the two suspects, irrespective of any 

rights Libya might c l a h  under the Montreal Convention, and they impose econornic 

IW Exhibit 18, para. 3. 



sanctions on Libya in order to compel it to comply with that requirement. Whatever might 

have k e n  the precise standing of Resolution 731 previously, Resolution 748 made clear that 

Libya was now legally obliged to provide a full and effective response to the initial requests 

of the three governments. 

3.25 Pussuant to Article 24 of the Charter, Member States, includhg Libya, 

conferrd on the Security Council the p d a r y  responsibility of rnaintaining and restoring 

international peace and security and a g d  that in carrying out its duties under this 

responsibility, the Council acts on their behalf.lb5 Article 39 of the Charter provides that the 

Councd shaU detemine the existence of any threat to the peace and make recornmendations 

or decide what measures shaU be taken to maintain or restore international peace and 

security.lM Under Article 25, Libya, as a Member of the United Nations, is bound to carry 

out the decisions of the Security C ~ u n c i l . ' ~  Moreover, in accordance with Article 103 of 

'O5 Aaiçle 24(lf of the Charter provides: 
- 

"In order to ensure prompt and effective aciion by the United Nations, Its Members 
confer on the Security Council primary responsibility for the maintenance of 
lnternationd peace and security, and agree that in carrying out its duties under this 
xsponsibiiity the Security Council acts on their behalf." 

ID6 Article 39 of the Charter provides: 

"The Security Council shall determine the existence of any threat to the peace, breach 
of  the peace, or act of aggsession and s h d  make recomrnendations, or decide what 
measuses shall be taken in accordance with Articles 41 and 42, to maintain or sestore 
international peace and sscurity . " 

l m  Article 25 of the Charter provides: 

"The Mernbers of the United Nations agree to accept and carry out the decisions of 
the Security Council in accordance with the paesent Charter." Oder on 
ravisional Measures, p. 126; Lena1 Consequences for States of the Continued 

(continued.. .) 



the Charter,''' the obligation of States to accept and c q  out decisions of the Security 

Council under Article 25 prevail over the obligations of such States under any other 

international agreement, including the Montreal Convention. los Lib ya is requ jssd to 

sursender the two accused for trial in the United States or United Kingdom, and other States 

are required to implement the sanctions imposed on Libya under those resolutiens. 

3.26 Libya has made it abundmtly clear by its actions both before the Security 

Councii and this Court that the relief it seeks is directed at the Security Council - not at the 

United States or the United Kingdom. Libya objets to the xequirement that it surrender the 

- 
l. . . continueci) 
Presence of South Africa in Namibia (South West Africa). Advisoq @inion. I.C. J .  
Reports 1971, p. 16 at pp. 52-53. 

Further, Article 48 of the Charter provides: 

" 1 .  The action q u i r d  to carry out the decisions of the Security Council for the 
maintenance of international peace and security shaU be taken by aii the Members of 
the United Nations or by some of them, as the Security Council may determine. 

"2. Such decisions s h d  be &ed out by the Members of the United Nations directiy 
and througb their action in the appropriate international. agencies of which they are 
rnembers. '" 

los Artiicle 103 of the Charter provides: 

"ln the event of a confiict between the obligations of the Members of the United 
Nations under the present Charter and their obligations under any other international 
agreement, their obligations under the present Charter shall prevail. " 

lm &g Order on Provisional Measures, p. 126 ("Whereas bath Libya and the United 
States, as Members of the United Nations, axe obliged to accept and carry out the decisions 
of the Security Council in accordance with Article 25 of the Charter; whereas the Court, 
which is at the stage of pracecdings on provisional measures, considers that prima facie this 
obligation extends to the decision containeil in resolurion 748 (1992); and whereas, in 
accordance with Aïticle 103 of the Charter, the obligations of the Parties in that respect 
prevail over their obligations under any other international agreement, including the Montrd 
Convention . . . . ") 



two accu& to the United States or the United Kingdom for triai and to the rneasures 

imposed by the Council in order to compel Libya to comply with that requirement. It bas 

subrnitted numerous letters and made rqeated staternents to the Secunty Council urging the 

Council to refrain from adopting Resolutions 731, 748 and 883, 

Section 1 .  The Proceedings on Libya's Rquest for Provisional Measures Demonstrate that 
this Action is about Libya's Dispute with the Security Council - Not the United States 

3.27 Libya stated during the oral proceedings on itç rsquest for provisional masures 

that the relief that it was seeking was to prevent the Council from imposing sanctions to 

compel Libya to sumnder the two suspects. As Counsel for Libya said: 

"In our reguest for provisional measures we have asked the Court to hold that the 
Respondents shouZd refrain frorn taking any action that courd impmbly impair 
Libya's right to have its nationals prosecuted by its own judicial organs. The attempt 
made by the Respondents to bring this eonfïict within the ambit of Chapter ViT of the 
Charter and fa take steps within the Security Council with a view to the taking of 
collective action against Libya is such as to jeopardize the rights of Libya. Without 
denying the Seciirity Council's right to deai with this matter within the frarnework of 
Chaptes VI, Libya requests the Court to order the Respondents to refrain from îaking 
any initiative within the Security CounciI for the purpose of impairing the right to 
exercise jurisdlction that Libya asks the Court to recognize. "11° 

As the Court noted, in its order rejecting Libya's request for an indication of provisional 

masures, Libya sowght provisional measures "in order to cause the United States to abstain 

from any action capable of having a prejudicial effect on the Court's decision in the case, 

and more spe~ificaily to refrain from taking a,ny initiative within the Security Councii for the 

Il0 Case Concernin~ Ouestions of Interpretation and Application of the 1971 Montreal 
Convention Arising £rom Aerial Incident at hckerbie aibva v. United States), Provisional 
Masures. Oral A m m e n t .  CR 9212, 26 Mar& 1992, p. 72. (translation) 



purpose of irnpairing that right to exercise jurisdicticin, which Libya asks the Court to 

recognize ... . il111 

3.28 While the specific requests for relief were cast in terms of the actions of the 

United States and the United Kingdom, the action that Libya sought to prevent was a 

decision by the Security Council requiring Libya to surrender the two accused and imposing 

sanctions and other rneasures to compel such action by Libya. Of course, it was not withiti 

the power of the United States or the United Kingdom to create such a requirement on Libya 

or to impose such sanctions under the Charter. Only the Council could make such a 

decision. 

Section 2. Libya' s Mernorial Demonstrates that this Action Concerns Libva' s Dispute with 
the Secunt~ Council 

3.29 Any doubt that Libya's dispute is with the Seçunty Councii and not the United 

States or the United Kingdom is removed by Libya's Mernorial. Nearly one-haLf of Libya's 

lengthy Memonal is devoted to contesthg Security Council actions. In this respect, Libya 

contends that the resolutiuns do not by th& tems ask that Libya sumnder the two 

Order on PKivisiond Measures, p. 124. 

I l 2  Moreover, any effort by a state to control the actions of Mernkrs of the Security 
Councii in regard to the exercise by the Council of its responsibility to maiotain or restore 
international peace and security violates those provisions of the Charter that delegate to 
members of the Coitncil this important responsibillty. Article 28(1) makes clear that each 
Member of the Council shaU be able to perEonn these functions continuously. 

&, e.g,, paras. 2.16-2.38, 6.1-6.141, 7.4. 
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suspects. I I ~  Libya relies in this respect on arguments that by the use of the term "requests," 

the Security Council expressed an intention to exclude from the reach of its resolutions the 

"demands" of the sponsoring states that the two açcused Libyan aationds be sumndered for 

trial. Libya also relies upon the stâtements by some Members of the Councii expressing a 

hope that the crisis could be resolved through negotiation or diplorna~y."~ Libya's 

contentions to the contrary notwithstanding, the members of the Security CownciI understood 

that the "requests" to which resolution 731 r e f e d  include the "demands" of the three 

sponsors of the resolutions that Libya surrender the two accused Libyan nationals for trial in 

the United States or the United Kingdom. 

3.30 Libya contends that in refefnng to the "requests" contained in those documents 

without mentioning the "demands" of the three sponsoring states, the Council intended to 

"distance itself' from those demands; that the Council by such reference intended no more 

than "a reference to the bilateral relations between these t ta tes,""^ This construction flies in 

the face of the terms of resolution 731 and the consideration of the matter in the Councll. 

A. Secutitv Council Resolutjon 731 

3.3 1 Resolution 731 urges Libya to provide a full and effective response to the 

rquests addressed to the Libyan authonties by France, the United Kingdom and the United 

Libya argues that the resalutions cannot, as a legal matter, be consmed to require 
Libya to surrender the two suspects, since such a decision by the Council wouId, in Libya's 
view, violate the United Nations Charter and priaciples of international law. &, u, 
Libyan Memonal, paras. 2.17, 2.31, 2.42, 6.1, 6.44-6.141. Seealsopms. 4.01-4.38, 
below . 

Libya Memorial, parai. 5.16. 

l6 Libyan Mernorial, paras. 6.1 1. (translation) (emphasis in original) 



States. Those documents contain demands that Libya wrrender the two suspects for trial 

in the United States or the United Kingdom. For example, the three states asserted: 

"The three States M m  their cornplete condemnation of temrism in di its foms 
and denounce any complicity of States in temrisrn açts. The thre  States rd5m 
their cornmitment to put an end to temirism. 

"In this connection, following the investigation d e d  out into the bornbings of Pan 
Am 103 and UTA 772 the three States have presented specific demands to the Libyan 
authorities related to the judicial procedures that are undet way. They require that 
Libya cornply with all these demands, and, in addition, that Libya commit itself 
conctetely and dcfinitively to cease ail foms of temrist action and all assistance to 
terrorist groups. Libya must promptly, by concrete actions, prove its renunciation of 
terrorism. " ' l 8  

Moreover, the United States and United ICingdom jointly declared: 

"The British and Amencan Governments today declare t b t  the Governent of Libya 
mut:  

- sumnder for trial di those charged with the crime; and accept responsibi2ity 
- for the actions of Libyan officiais; 

- disclose all it knows of th i s  crime, including the names of a l l  those 
responsible, and allow fuli m e s s  to di witnesses, documents and other 
material evidence, including all the remaining tirners; 

- pay appropriate compensation. " 

3.32 The sponsors of Resolution 731 also made clear in their statements in 

connection with the adoption of the resolution that its quests  to Libya included specificcilly 

Exhibit 9, p. 2; Exhibit 8, p. 9. The joint declaration differed only in the British 
insertion of "complete" before "responsibXlity." 



the "demands" to sumnder the two suspects for triai contained in the documents that they 

submitted ta the Counçil. The, Permanent Repsesentative of the United States, 

Mr, Pickering, described what was intended by references to the "requests" that are the 

subject of Resolution 73 1 : 

"The resolution just adapted responds to a special situation that bas been brought 
before this Council. It mnkes a straightforward muest of Libya: that it cooperate 
fuUy in tuming over its offrcials who have been UldictBd or imphcated in these 
bombings and that it take concrete actions to eonduct itself in as a law-abiding State. 
. . . The resolution provides that the people accused be skply and directly turned over 
to the judicid authorities of the two Governments which are cornpetent under 
international law to try 

Making clear that use of the terni "requests" was not intended or irnderstood to 

the Council from the "demands" set out in the documents subrnitted ta the Council by the 

three sponsors, Mr. Pickering added: 

"Untii now, Libya has refus4 to respond to those requests and has sought to evade 
its responsibditi= and to procrastinate. "121 

Similarly, Sir David Hannay, the Permanent Representative of the United Kingdom referred 

to the "demands" of the t b  sponsoring parties in tems  o f  "requests" to Lib~a.'~~ 

3.33 So too with the statement of the Ikputy Permanent Representative of France, 

Mr. Rochereau de le Sablière: 

"In these circurnstances, France hopes that the unanimous mction of the international 
cornmunity , expressed by the Security Council in its resolution 73 1 (1 992) . . . wilZ 
induce the Libyan authorities tu respond very quicldy to the ses-uests of the judicid 

lZ0 Exhibit 19, p. 79. (Ernphasis added.) 

lZ1 m. 
'22 - fiid, pp. 102-103. 



authorities conducting the investigation into the heinous attacks committed against 
UTA flight 772 and Pm Am flight 103 . . . ."lu 

3.34 Moreover, the discussion that o c c u d  in the Councii in regard to Resolution 

73 1 makes no sense if the term "requests" is construed so as to exclude the "demands" set 

out in documents that the three sponsoring states subdtted to the Sesurity Council. Thus, 

Libya objected to the proposed resolution because it contravend what Libya viewed as its 

rights under the Montreal Convention and generai principles of international law to refuse te 

sursender the two a ~ c u s A . ' ~ ~  In addition, some Mernbers of the Council expressed concern 

that the resolution not be viewed as a gened precedent because of the implications that such 

a precedent rnight have for the law goveniing extradition of nationds.'" In façt, the 

sponsoring states worked with these states to ensure that the proposed resolution would not 

estabiish such a precedent. As the Permanent Representative of Venezuela stated: 

'me countries that sponsored this resolution - the United States, France and the 
United Kingdom - worked with the group of non-aligned countries represented in the 
Council and made the clear declaration that this resolution is exceptional by its nature 
and cannot be considered in any way as a precedent but is only for those cases in 
wbich states are Xnvolved in acts of terrori~rn."'~~ 

A resolution that was understood to exclude the "demands" of the sponsoring states for the 

surrendex of the two suspectd Libyan nationals would not have provoked such concems. 

3.35 Finally, Libya suggests tint statements by some members of the Security 

Council durhg the discussion relating to the peaceful resolution of disputes, including 

lu a d ,  p. 82. (translation) (Emphasis added.) 

24b, p. 104. 

'" Exhibit 19, pp. 58 (Morocco) , 37 (Cape Verde), 96 ('India), and 101 (Venezuela). 

126 IbJd, p. 101. 



reference to arbitration under Article 14 of the Montreal Convention and the role set out for 

the Secretary-Generai vnder the resolution, confm Libya's view that there was no intention 

on the part of the Council to address the demands of the t h  sponsoring states that the two 

accusai be surrenderd fax trial. These rnembers, however, were simply expressing the hope 

that this crisis would lx resolvd through negotiation or diplomacy, assisted by the 

Secretary-General pursuant to the role assignerl him under the resol~tioo.'~' 

3.36 Thus, ResoIution 731 requested the Secretary-Gened to "seek the cooperation 

of Libya to provide a full and effective response to the requests" of the United States and the 

United Kingdom. The reports of the Secretary-Generd pursuant to the resblution indicate 

that the "requests" to Libya to which that resorution refers were understood to include the 

"demands" of the three sponsoring states that Libya sumender the two suspects for trial, 

B. Rmorts of the Secrem-General mirsuant to Sscutitv Council Reso'iution 731 

3.37 The Secretary-Gened submitted two reports on bis efforts, both of which 

addressed the requisement that Libya surrender the two suspects. In his second report, the 

Secretary-General outhed the points that the three sponsoring states requested him to convey 

to Libyan authorities which included: 

" (d) The three Governments have no objection to the hand-over of the suspects and 
the information requested takZng place through the Secretary-Genesal of the United 
Nations in accordance with . . . resolwtion 731. (1992).'128 

12' w d ,  pp. 57 (Yemen), 59-60 (Morocco), 71 (Zimbabwe), 77' (Cape Verde), 85 
(China), 96-97 (India), a d  102 (Venezuela). 



The report also outhed the response made by Libya to the points conveyed by the 

Secretary-General on iiehalf of the three sponsorhg states. Those points refer to 

contradictory cornments of Libym officiais on the possibility of handhg over the two 

suspects. The Secrebry Geneml concluded: 

"From the foregoing, it will lx seen that while 73 1 has not yet been camplied with, 
there has k e n  certain evolution in this position of the Libyan authorities . . . . "lZ9 

3.38 A n y  doubt that the Council lntended by its reference to the "requests" to Libya 

to include the demands of the three sponsoring States to sumender the two suspects for trial 

was laid to rest by Resolutions 748 and 883. 

C. Securitv Council Resolution 748 

3.39 It was in response to Libya's failure to cornply with those requests that the 

Council imposed sanctions on Libya in Resolution 748 with a view to compelhg Libya to 

comply. As the Permanent Representative of the United States stated in connedon with the 

adoption of Resolution 748: 

"We have caiied upon Libya to comply with the four requests included in 
resolution 731 (1992): turn over the two suspects in the bumbing of Pan Am 103 for 
trial in either the United States or the United Kingdom and meet the demands of 
French justice . . , . 

"Over two rnonths ago this Council, acting on behalf of the international 
community, unanimously urged the Liibyan Government to provide a full and effective 
response to the four demands. This remlution also rnakes clear the Coiincil's decision 
that Libya should comply with these demands. As we sadly h o w ,  all efforts by the 
Secretaty-General, the League of Arab States and i n d d  many others to bring about 

43, para. 6. In Resolution 748, the Council continuai the mle of the 
Secretary-General and also decided to review the measures impose$ on Libya at least every 
120 days in light of the cornpliance by the Libyan Governent with the demands of the 
Council and any reports by the Secretary-General on his efforts to obtain such cornpliance. 
Security Council Resolution 748, Exhibit 23. 



Libya's cornpliance have been blocked by Libya's continuhg refusal to cooperate with 
the specific requests made in resolution 73 1 (1992). ""O 

3.40 The Council specifically made a detemination that the faiiure of the Libyan 

Government to demonstrate its renunciation of terroism and in particular its continued 

failure to respond fuUy and effectively to the requests in resolution 731 constituted a h t  to 

international peace and security .13' Having made such a detemination, the Council, acting 

under Chapter VII of the Charter, decided that the Libyan Government must comply with the 

requests,132 s p e b g  out in the process that the requests to which it mferred are those 

described in Sscurity C o u d  documents. 133 

D. Securitv Council Resolution 883 

3.41 Finaliy, Resolution 883 states even more defdtively the intention of the 

Council in Resolutions 73 1 and 748 to require Libya to surrender the two suspects. In that 

resolution, the Council aff'inned Resolutionç 73 1 and 748; expressed its deep concern that 

Libya has not fully cornplied with these resolutions; demanded "once again" that Libya 

comply with the resolutions; and decided to impose additional economic sanctions to mmpel 

Libyan cornpllance. Indeed, Libya in atguing that the Council should not impose sanctions 

suggested that it also understood that Resolution 731 referred to the dîmands of the t h e  

states to surrender the suspects for trial in the United States or the United Kingdom. Thus, 

the Permanent Representative of Libya stated: 

I3O Exhibit 22, p. 66. 

I 3 l  Security Counçil Resolution 748, Exhibit 23, preambular para. 7. 

'j2 Secunty Councd ResoIution 748, Exhibit 23, paras. 1, 13. 

13' Exhibits 9, 10 and 11. 



"However, the mth of the matter is that the Libyari Jamahiriya has fuily responded to 
Security Council xesolution 731 (1992). The only point that =mains outstanding is 
the problem that m s e  from the demand by the United States of America and the 
United Kingdom that the two alleged suspects be extraditd. Tbis is a probIem that 
remains unsolved because of a legal wrangle over whkh country has the cornpetence 
in law to try the two persons accused of involvement in the bombing of Pan Am flight 
103 over Locke*, S~otland.'~~~ 

The CounciI also expressed its xeadiness to review the economic sanctions with a view to 

suspendhg them immediately if the Secretary-General reposted to the Couneil that the Libyan 

Governent had ensured the appearance of tbe two suspects for tnal in the United States or 

the United Kingd~rn.'~~ As the Deputy Permanent Representative of France said h 

connection with the adoption of Resolution 883: 

"The three sponsors of the resolution have been accused of havhg a hidden agenda 
against the Libyan regime. The text of the resolution that Our CouncLZ has just 
adopted shows that that is not so, and it paves the way for a speedy solution. If the 
Libyan Govemment cooperates effectively with my country's judicial authorities in 
the UTA 772 case, and If it hands over to the competent courts the two suspects in 

13' Exhibit 32, para. 16 provides: 

"The Security Council, 

"16. EXDESS~S its readiness to review the measures set forth above and in resolution 
748 (1992) with a view to suspendiig them immediately if the Secretary-General 
reports to the Council that the Libyan Govemment has ensured the appearance of 
those char@ with the bombing of Pan Am 103 for trial before the appropriate United 
Kingdom or United States court and has satisfied the French judiciaI authorities with 
respect to the bombing of W A  772, and with a view to lifting them immediately 
when Ljbya complies fuliy with the requests and decisions in resolutions 731 (1992) 
and 748 (1992); and mjests the Secretay-Genesal, within 90 days of such 
suspension, to report to the Council on Libya's cornpliance with the remaining 
provisions of Its resolutions 731 (1992) and 748 (1992) and, in the case of non- 
cornpliance, exDresses its resolve to terminate imrnediatdy the suspension of these 
measures; . . . ." 



the attack on Pan Am 103, the Gouncil wiii immediately be able to adopt a resolution 
suspendhg the implementati~n of aü the sanctions."'36 

This provision, which semes to encourage Libya to s u m d e r  the two suspects, ernphasizes 

the understandhg of the Members of the Council that Libya is q u i r d  under the resolutions 

to take such action, Since the adoption of Resolution 883, the Seeurity Council on four 

occasions has reviewed Libyan cornpliance with the requirements impased by the Council in 

Resolution 748. The sanctions have remained unaltered and continue in effect. 



PART IV 

EVEN IF THE COURT HAS JURISDICTION, IT SHOULD DECLIN3 TO EXERCISE 
JURISDICTION IN TRESE PROCEEDINGS 

4.01 Even if the Court were to conclude that Libya's Application established in some 

respect a dispute relating to the interpretation or application of the Montreal Convention and 

that the ~ e q u k m e n t s  of Article 14 of the Montreal Convention had been met, the Court 

nonetheIess, should deche to exercise jwrisdiction in these proceedings. The actions to 

which Libya objects are the actions of the Security CounciI in Resolutions 731, 748 and 883, 

deteminhg that Libya's failure to respond fully and effectively to the requests that Libya 

surrender the two accused for trial in the United States or the United Kingdom çonstitutes a 

threat to international peace and security, deciding that the Governent  of Libya must 

comply with tfiase quests, and iniposing economic sanctions and other masures to cornpel 

Libya to comply with those reque~ts.'~~ The relief sought by Libya invites the Court to 

challenge the binding decisions of the Council; otherwise, the T e s t  for relief is 

meaningless. and açademic. 

4.02 Libya argues that even if the resolutions by the2 terms purport to impose a 

requirement to surrender the two accused, those resolutions could not prejudice Libya's 

rights under the Charter and international  la^.'^^ In effect, Libya seeks to have the Court 

review the actions of the Security Councii in adopting the resolutions in Light of the 

'37 See garas. 3.29-3.41, above. 

138 Libyan Mernorial, paras. 6.44-6.136. 
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provisions of the Charter. Such a review in these contentious pmceedings, where the sole 

alieged basis of jurisdiction is the Montreal Convention, would be incompatible with the 

function of the Court under the Charter. For tliis rason, the United States does not believe 

that the Court should conduct such a review, even though the United States is conf~dent that 

the Council had full authority for its actions. 



Chapter I 

A Decision by the Court to Accept Juiisdiction in these Proceedirigs is Incompatible with 
the Functions of the Court 

4.03 The actions to which Libya objects in these proceedings are decisions of the 

Security Counçil taken in the fuIfdlment of its duties under Chapter Va: of the Charter with 

respect to threats to international peace and security. As a result, any judgment by the Court 

in regard to the rights and obligations of the Parties under the Montreai Convention cannot 

have any pradcai consequences for Libya. 

4.04 It is dficult to conceive how the Court could a d d ~ s s  Libya's claims on the 

merits of Libya" Application by an Bnterpretation or application of the Montreal Convention. 

To g m t  Libya reliefJ the Court necessarrly would involve itself in a review of the authority 

of the Se~urity Councii to make the decisions contained in Resolutions 748 and 883. That 

question is, however, far beyond an "intespretation or application of the Montreal 

Convention," the only subject matter over which the Court's juridiction aliegedly extends in 

this mattes, Moreover, any judgment by the Court in regard to these matters can oniy serve 

a political purpose that would be inconsistent with the jvdicial character and functions of the 

Coud. 



Section 1 .  A n v  Judgment that the Court Might Render Would Be Without Practical Effect 
and Would Ernbroil the Court in a Political Dispute. 

4.05 Any decision of the Court in these pmceedings couId have no binding force 

except as between the Paaties and in respect of this particular case.'39 But it is not the United 

States (or the United Kingdom) that requires Libya to sumnder the two accused, or that cm 

lift the economic sanctions and other masures imposed on Libya by Resolutions 748 and 883 

to cornpel such a surrender. It is only the Security Council which can do so. 

4.06 Of course, Libya i s  free to request and the Court has authonty tu issue 

declaratory relief. However, any declaratory relief that the Court could provide in these 

proceedings would not be consistent with the judicial function of the Court. As the Court 

said in the Northern Cameroons case: 

"That the Court may , in an appmprîate case, make a declaratory judgment, is 
indisputable. The Court has, however, already indicated that even if, when seised of 
an Application, t:ie Court fmds that it has jurisdiction, it is not obfiged to exercise it 
in all cases. If the Court is satisfied, whatever the nature of the relief claimed, that to 
adjudicate on the merlts of an application would be inconsistent with its judicial 
function, it should refuse to do s ~ . ' ' ~ ~  

4.07 If the declaratory relief Libya seeks is limited to the interpretation and 

application of the Montreal Convention and ignores the effect of ResoIutions 748 and 883 on 

the rights and obligations of the Parties, the Court's decision can only be of academic interest 

and, therefore, would not be appropriate to the Court's judicid fynction."" 

"' Article 59 of the Statute of the International Court of Justice provides: "The decision 
of the Court has no binding force except between the parties and in respect of that pdcular 
case. " 

14Vase Concemine The Northern Cameroons {Cameroon v, United Kingdom) 
FVeLiminaw Ob-iections, Judgrnent. I.C.J. Rmorts 1963, p. 14 at p. 37. 

See ibid, p.35. 



4.08 If the declamtory relief Libya seeks addresses the legality of Security Council 

actions, it would go beyond an interpretation or application of the M o n W  Convention and 

would involve an hterpretation and application of the Charter. For the Security Council, 

which is not a party tci the pmwedhg, the effect of the Cous's pronouncement would not be 

bkding. The judgment, therefore, could not have any practical effect on the obligations of 

Libya under Chapter VIL of the United Nations Chartes and under Security Council 

Resolutions 748 and 883 to surrender the two accused persons. 

4.09 I t  is clear that Libya, nonetheless, se& such an ophion to further its pol i t id  

efforts to reverse Resolutions 748 and 883. Acceptuig jurisdiction in these contentious 

p m d i n g s  for that purpose risks rnoving the Court beyond Fts judicial Eunction and ont0 the 

political plane. As the Court has stated: 

"It may be alse agresd . . . that after a judgment is rendered, the use which the 
successful paxty rnakes of the judgment is a matter which fies on the political and not 
on the judicial plane. But it is not the function of a court rnerely to provide a bais 
for political action if no question of actud legal rights is inv~lved."'~~ 

Consequently, açcepting jurisdiction in these proceedings Is incompatible with the judicid 

character of the Court. 



Section 2. The Court Should Decline to Exercise Jurisdiction in this Braceedin~ to Avoid 
un der min in^ the Abilitv of the Securitv Council to Maintain and Restore International Pace 
and Securitv. 

4.10 A decision by the Court to exercise jurisdiction in these proceedings for the 

purpose of pmvlding Libya with the opporhinity to chdenge decisions of the Security 

Council made under Chapter WI of the Charter would be con- to the Court's consistent 

practice of suppotting the Securiiy Counçil in the exercise of its p h -  responsibiliiy under 

the Charter for maintahhg and restoring international peace and security. 

4.11 The Court has ody twice specifically addressed the question of its autho&y to 

review the actions of the other principal organs of the United Nations. In both instances, the 

Court was acting in response to a request for an advisory opinion fmm another principal 

organ seeking the Court's views &fore deciding upon what action that organ would take in a 

specific situation. In =ch instance, the Court held that it does not possess the general power 

to review the actions of other principal United Nations organs. 

4.12 In the Expenses case, the Geneaal Assembly requested the Court to give an 

advisory opinion on the question of whether the expenditures authorized by the General 

Assembly regard to peacekeeging operations in the Congo and the Middle East constituted 

expenses of the United Nations Org-tion withh the rneaning of Article 17 of the Charter. 

In those pmceedngs, a question arose as to the junsdiction of the Court to review the 

authority of the United Nations General Assembly to initiate such operations. The Court 

concluded, based upon the debates in the Generd Assembly, that the General Assembly 



"took it for granted that the Court" would consider such questions.143 In miving at that 

conclusion, the COUR said that: 

"It is not to be assumd that the General Assembly would thus seek to fetter os 
hamper the Court in the discharge of its judicial functions. 

Howevex, in addressing these issues, the Court more generally concluded: 

"In the legal sy stems of States, there is often some procedure for deteminhg the 
validity of even a legislative or govemental açt, but no andogou~ procedure is to be 
found in the structure of the United Nations. Proposais made during the drafting of 
the Charter to place ultimate authority to interpret the Charter in the International 
Court of Justice were not accepted; the opinion which the Court is in course of 
rendering is an advisory ophion. " 

4.13 The Court reiterated these views Ui the advisory opinion it renderd in h g a l  

Consesuences for States of the Continued Presence of South Afriea in Namibia (South West 

Africa). In that case, the Securïty Council requested the Court to render an advisory opinion 

on the legal consquences for states of the actions of the United Nations in regard to 

Southwest Afiica. lQ6 

4.14 As tbe Court noted: 

"The request is put forward by a United Nations organ with reference to its own 
decisions and it seeks legal advice from the Court on the conssquences and 
implications of these decisions . "14' 

143 Certain Ex~enses of the United Nations. Advisorv Opinion. I.C. J. Reports 1942, p. 
151 at p. 157. 

'45 IbJd, p. 168. (Ernphasis in original.) 

146 Legd Consquences for States of the Continued Presence of South Afica in Namibia 
(South West Africa), I.C.J. Reports 1971, p. 16 at pp. 17-18. 

14' m, p. 24. 



Thus, the Court was expressly asked by the Security Council to comment on resolutions 

adqted by the Council in the exercise of "what it deemed to be its p d a r y  sesponsibility, 

the maintenance of peace and security. "14' 

4.15 In that case, it was argued that the Court should not assume powers of judicial 

review over the actions taken by other principal organs of the United Nations without a 

specific request to thaE effect, and that the= had been no speçific request. The Court stated 

that: 

"Undoubtedly, the Court does not possess powers of judicial review os appeal in 
respect of the decisions taken by the United Nations organs concemd . . . 
However, in the exercise of its judiciai fundon and since objections have been 
advanced the Court, in the course of its reasoning, wiU consider these objections 
before deteminhg any legal consequences ainsing from those resolutions. 

The Court's decision to consider objections was taken withzn the context of the request by 

the Seçurity Council for an advisory opinion whiçh neithes Zimitd the rnanner in whîch the 

Court cuuld respond to that request nor impugned staternents of other stntes that the rquest 

was broad enough to encompass any questions reasonably arising in çonneEUon with the 

4.16 A decision by the Court to exerçise jurisdiction in the present pmeedings 

wauld be inconsistent with the Court's long established practice in contentious cases to give 

full backing to the efforts of the Council to maintain or restore international peace and 

security and not to interfere with the çonsequences of the Security Council's decision that a 

particulnr situation constitutes a threat to such peace and security. W e  the Court has 



decided that it and the Security Council may properly exercise their respective functions with 

regard to the sanie international dispute or situation,lsO the Court has never exercised its 

independent authontty to undermine or in any way impinge upon or frustrate the decisions of 

the Secunty Council in deaPUig with threats to international peace and security. This is 

exactIy what Libya is calling upon the Court to do since no other result can provide Libya 

with the relief it is seeking . 

4.17 Under Chapter V1I of the Charter, the Security Couneil alone has the authority 

tu detemine that a situation involves a threat to international peace and security and to make 

IegaUy binding decisions regardhg the measures to be taken in response to such threats. 

Such deteminations and decisions necessady tequire a politid judgment b a s 4  on an 

assessrnent of the Uely consequences of the continuation of a particular situation. A 

decision by the Court to accept Libya's invitation to reopen the Council's decisions, using 

contentious proceedjngs instituted under the Montreal Convention, w ould invite such 

challenges ta the actions of the Council in other cases and would introduce uncextainty in the 

exercise of the Council's fundamental responsibility for maintabhg and restorhg 

international geace and security. It would bring into question the finâlity and a~thonty of 

every action of the Security Councii under Chapter W, and thus provide a basis for 

chaiienging, on a protracted basis, efforts of the intemationai community to restore or 

maintain international p c e  and security. 

Militarv and Paramilitan Activities in and anainst Nicmma Nicarapua v. United 
States). PfeEiminaw Obiections. Jud~ment. 1. C. J. Reports 1984, pp. 435-36; Case 
Concemina United States Dinlomatic and Consular Staff in Tehran Wnited States v. Iranl, 
Judgrnent, 1. C. J.  Rmarts 1980, pp. 2 1-22; Ae~ean Sea Continental Shelf Case (Greece v. 
Turkevl. lnterirn Measuxes. I.C. J. Reports 1976, p. 27. 



4.18 The Court has consistently resisted all efforts ta take actions that could weaken 

the ability of the Security Council to perform this vital task on behalf of the international 

community , and should continue to do so in these prwseedings. Thus, even if the Court had 

jurisâiction under the Montreal Convention, in the circurnstances of this case, it may and 

should decline to exercise that jurisdictian. As Professor Rosenne bas written, the Court, in 

its capacity as a principal organ of the United Nations: 

"must cooperate in the attahment of the aims of the Organization and stnve to give 
effect to the decisions of the other principal organs, and not achieve results which 
would render them nugatory . " ''' 

Another scholar has commented: 

"Even though the situation can involve many interesthg justiciable issues, 
adjudication by the Court, pendhg proceedings in the Council, could unnecessdy 
complicate and aggravate the situation. Accordingly, in such a situation, instead of 
promothg the peaceful settlement of disputes the Court could endanger the 
maintenance of international peace and security , the very backbone of the 
o r g b t i o n  . " 15' 

In each case where a like issue had been brought to the Court, it acted to support the 

Security C o ~ n c i l . ' ~ ~  As descrlbed by Judge T m i  in the Aepean Sea case: 

"For if it is tme and certain that the Court is an independent and judicial organ . . . it 
is no less me that it is an integral part of the United Nations . . . . 

/ 

"That behg so, the present Court, whiie rnaintaining its independence, should not fail 
to take into consideration this basic tnrth, namely that it is an integral part of the 

S. Roseme, The Law and Fractice of the International Court, p. 70 (1985), Exhibit 
60. 

152 T. Elsen, Litispendence Between the International Court of Justice and the Security 
Council, p. 69 (19861, Exhibit 61. 

lS3 Case Concernin~ United States Diplornatic and Consular Staff in Tehm Wnited 
States v. Iran), Judment. I.C.J. Reports 1980, pp. 20-21; &ean Sea Continental Shelf 
Case [Greece v. Lurke~l, Judgment. I.C.J. Reports 1978, p. 3. 



United Nations. The Charter, whose genesis marird a new stage in the course of 
history, feabres some essential differences in cornparison with the provisions of its 
predecessor, the Covenant of the League of Nations. Those differences were due to 
the new situation which States and pwples had to face on account of the consequenees 
of the Second World War and of the developments which p d e d  or triggered its 
outbreak. 

"There is no necessity here to consider these differences in dem. One may content 
oneself with the aKmation that, by virhie of the Charter, the Security Council bears 
an essential responsibrlity for the maintenance of peace and secuïity. The Court, if 
circurnstances so require, ought to collaborate in the accompfishment of this 
fundamental mission'-1u 

4.19 Because jurisdiction in this proceeding is based solely on the Montreal 

Convention, the Court can avoid entering into Libya's dispute with the Security Council and 

avoid the risks that such action by the Court could have on the ability of the Council to 

maintain or restose international peace and security. Any decision by the Court to aiiow 

Libya to challenge in these proceedings the authoxity of the Security Council to adopt 

Resolutions 731, 748 and 883 wouId encoumge States against which the Secunty Council 

proposes to take or bas taken action under Chapter V11 to initiate proceedings against a 
- 

rnember of the Council under any treaty on even the most attenuated of jurisdictional bases in 

the hope of fmstrating such action. Such a decision would seriously weakea the Couneil's 

abiiity to m&tain peaci and security in future circumstances which are unforeseen and 

unf~reseeable.'~~ The Court, as a CO-relative principal UN organ with the Security Council, 

sbould deçline to accept jurisdiction in this matter. 

'54 Aegean Sea Continental S helf Case [Greece v . Turkev), Inte- Measures, 1. C . J. 
Rmorts 1976, p. 3 at p. 33. 

lS5 See statement of the Permanent Representative of the United Kingdom during the 
debate in the Councd relating to the adoption of Resolution 748, Exhibit 22, pp, 68-69. 



Chapter 11 

The Security Council has Fuii Authority to Require Libya to Surrender the Two 
Accused Fersons 

4.20 in its Memoial, Libya challenges the authority of the Security Councii to make 

the determinations and decisions wntained in Resolutions 731, 748 and 883, arguhg that the 

resolutions violate Articles 1(1) and 2{7) of the Charter and that recourse tu Chapter VU 

constitutes a misuse of the power of the Council. For the reasons discussed above, the Court 

should decline to undertake such a review. NonetheIess, the United States does not wish to 

leave Libya's contentions unanswersd and provides the following infornation for the record. 

4.2 1 Libya's arguments ignore the mandate of the Security Council under the Charter 

to act, on ùehal£ of all Members of the United Nations, effectively to exercise its 

responsibility for maintainhg and restoring international peace and security. l" In 

Resolution 73 1, based on its cornmitment " to elhinate intemational temnsm , " 15' the 

Security Council urged the Libyan Government imrnediately to provide a full and effective 

response to the requests of the United States and the United Kingdom to surrender the two 

accused for In Resolution 748, based on its detemination that the Libya's failure to 

demonstrate by cancrete action its renunciation of terrorism and particularly its continued 

failure to respond fully and effectively to the requests constitute a "threat to international 

lf6 United Nations Charter, Article 24. 

'" Sscurity CouncY Resolution 731, Exhibit 18, preambular para. 7. 

158 m, para. 3. 



peace and security,"'" the Security Council decided undeï Chapter Vil of the Charter that 

Libya must comply without any further delay with those q ~ e s t s . ' ~ ~  In Resolution 883, the 

Council, expressing it s determination to eliminate international terrorism and acting once 

again under Cbapter VII of the Charter, demanded that Libya cornpty without any further 

dday with the tems of Resolutions 731 and 748 and imposai additional sanctions on Libya 

in an effort to obtain such cornpliance. The deteminations of threat to international peace 

and security by the ody body expressly autiiorizsd and, indeai, dicected under the Charter ta 

make such deteminations,16' provides the legal basis under the Charter for the CounciE to 

make a decision under ÇRapter VII that requires Libya to sumender the two suspects for trial. 

in the United States os the United Kingdom, notwithstanding Article 2(7). 

Section 1 .  The Actions of the Securitv Council are Fullv Consonant with Princir~les of 
Justice and International Law 

4.22 Libya argues that the Secunty Council Resolutions violate Article l(1) because 
- 

they ignore the reguirement that any effort to brhg about an adjustment or settlement of an 

international dispute or situation be in eonfonnity with prhciples of jusrice and international 

law. More'specifically, Libya argues that the resolutions violate principles of justice and 

international law because they ignore what Libya perceives is its nght under the Monireal 

Convention and general principles of international law to exercise jurisdiction over the two 

159 Security Council Resolution 748, Exhibit 22, preambular para. 7. 

Ibo m, para. 1 .  

16' United Nations Charter, Article 39. 

102 



accused.'" Libya also argues that any rsquirement to surrender the two accuse4 to the 

United States or the Unifed Kingdom for trial would hftinge Article 1(1) by violating the 

right of the aceused to a fab  trialla and the presumption of innocence to which they are 

entitled under international law.lM The simple Lesponse tto these arguments is that they do 

not address enforcement action by the Secunty Council under Chapter W. 

4.23 As Libya achowledges: 

"It is tnie that under the terms of Article 1(1), cornpliance with the principles of 
justice and international law is a quirement only fox the adjustment or sealement of 
situations or disputes; it does not apply to the "collective masures for the prevention 
and fernoval of threats to the peace" mentioned in the fmt part of the 

Libya proposes to ignore the distinctions between actions of the Council under Chapter VI, 

dealing with the "Peaceful Settlement of Disputes" between states, and Chapter VII, deaiing 

with "Action with Respect to W t s  to the Peace, Breaches of the Peace, and Acts of 

Aggre~sion."'~ By igrioring ihis distinction, Libya ignores the simcance of Chapter VII of 

the Charter. 

162 Libyan Mernorial, paras. 6.64-6.83, Article 1 of the United Nations Charter 
provides: 

"The Purposes of the United Nations are: (1) Ta maintain international peace and 
security, and to that end; to take effective collective masures for the ptevention and 
remuval of threatç to pence, and for the suppression of acts of aggression or other 
breaches of the peace, and to brhg about by peaceful means, and in conformity with 
the prjnciples of justice and international law, adjustment or setüement of 
international disputes or situations which rnight lead to a breach of the peace.. . ." 
Zjbyan Mernorial, paras. 6.78-6.79. 

164 md, paras. 6.82. 

1M IbA, paras. 6.70-6.75, 6.83. 



4.24 Libya consistently maintained before the Gouncil that the question of 

jurisdiction to try the two accused relates to a Iegal dispute between Libya and the United 

States (and the United Kingdom) in relation to the hterpntation and application of the 

Montreal Convention and rhat the Council, therefore, should refrain £rom taking action under 

Chapter VI I  seeking to compel the sumndex of the two accused pendhg negotiation, 

mbitration and, finally, action by this Court in these procdings. The Council has 

repeatedly declined tu arxeqt those arguments and fias acted to compel Libya to surrender the 

two accused. As Lib ya ach~wledges, the Council acted under Chaptex Va to determine that 

Libya's contlnued refusal to cornply with the sequests of the United States and the United 

Kirigdom constituted a threat to international peace and security. 

4.25 Despite failing in its efforts to persuade the Councii to treat this matter simply 

as a dispute under Chapter VI, Libya, nonetheless, seks  to have the Court apply the 

requirements of Chapter VI to actions taken by the Council under Chapter VI?. Such action 

would require the Court to ignore the fundamental distinctions contalned in the Charter 

rehting to the authority of the Council. As Libya admits, the actions of the CounciJ, under 

Chapter VI are recornrnendatory. The situation is Mferent under Chapter W. Not only 

have the Councilb ddecisions under Chapter Wi resulted in binding legd obligations for 

member states; they have also resuIted in obligations that supersde existing con£licting 

obligations of those states under other agreements, such as the Montrai Convention. 

4.26 Thus, Article 103 expressly provides that in the event of any mnflict between 

the obligations of meniber States under the Charter and their obligations under "any other 



international agreement, " their obligations under the Charter shaU prevail. 167 Whatever the 

situation of the Parties rinder the Montrd  Convention prior to the adoption of Resolution 

748, after the adoption of that resolution their Charter obligations under the decisions of the 

Council prevail. 16' 

4.27 'Ib the extent that principles of justice muld be said to encompass a requirement 

to respect existing agreements, Article 103 demonstrates that the Security Council was not to 

be restrallied by such principles in making decisions under Chapter W. Nor should such 

phciples be so narrowly consmed. The phciples are sufficiently flexible to encompass 

actions taken by the Council to restore and maintain international peace and security, which 

is the fust and primary purpose of the United Nations. 

4.28 The Secunty Council did not a c q t  Libya's clairns that surrender of the two 

suspects for trial would viohte their rights to a fair trial or a presumption of their innocence 

based upon phciples of justice and international law. A trial in the United Kingdom or 

United States would encompass the highest standard of justice and fairness uicluding strict 

adherence to the presumption of innocence. Based upon information supplied by the United 

Kingdom and the United States, the Secreîary-Gened responded in detail in 1993 to 

questions posed by the Libyan Goverment regarding the procedures to be foilowed at trXd 

and the protections that would be guaranteed to the two defendants. Tbese protections 

include the right to challenge potentid jurors perernptorily or for cause, the nght to examine 

and challenge physical evidence, the right to cross-examine governent witnesses, and the 

- 
lb7 - See Part III, above. 

Order on Provisional Measures, p. 126. 
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right to testify or rernain silent. Moreover, defendants also have the rîght to appeal the trial 

court's verdict to an appeilate court wbere judges cm review the trial proceedings in order to 

detemine whether the trial court pmperly observed the defendant's rights. The Libyan 

Governent found the Secretnry-Gened's response to be "adequate and acceptable. 

4.29 In any event, the decision to require the sumndet of these two individuals was 

made by the Council in the exercise of its duties under the Charter for the maintenance of 

international peace and security. Any cornplaint that Libya may have agaifist the Sscurity 

Council should be taken up with the Security Council and not with the United States [and the 

United Kingdom) by reference to the Montreal Convention. 

Section 2. The Actions of the Securitv Council do not Violate Article 2 M  of the Charter 

4.30 Libya argues that in quiring it to surrender the two accused, the Council has 

acted c o n w  to the principle contallied in Article 2(7) of the Charter against hkwentlon in 

matters which are essentially within the domestic jurisdiction of a state.170 Once again, there 

is a simple response to Libya's objection. Zn fact, the principle against such intervention is 

subject to an exception. Article 217) pmvides: 

" ~ o t h i n ~  contahzd in the present Charter SM authorize the United Nations ta 
intemene in rnatters which are essentially within the domestic jurisdiction of any state 
or shdi require the Members to submit such matters to settIement under the present 
Charter; but this vrinciple shall not wreiudice the application of enforcernent masures 
under Chariter VIL" 

(Emphasis added.) And, as Libya acknowledges: 
?. - ,  

- 

16' M b i t  31, Annex, p. 2. 

Libyan Mernorial, paras, 6.85-6.98. 
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"These cm be no doubt, then, that when a threat to peace &ses, Article 2(7) m o t  
prevent the Council. from handling the matter. "17' 

4.31 Libya w v s  that a state's juridiction over its nationals for purposes of 

prosecuthg c h b a l  cases and, particularly, the right of a state to refuse extradition, is a 

matter which is essentidiy within the domestic jurisdiction of a state."' 2 s  argument 

ignores the interests which the international community has in the prosecution of individuals 

whose actions threaten international peace and secuity, and the determination by the Security 

Council that Libya's continued fajlure tu renounce terronsm and in particular to fully and 

effectively respond to the requests of the United States (and the United Kingdom) to 

sursender the two suspects çonstitute such a threat. The Council, in fact, has taken vigorous 

action with regard to addressing the criminal behavior of individuals, most recently with the 

establishment under Chapter VI[ of spial  tribunds to investigate and prosscute war crimes 

in the former Yugoslavia and Rwanda.173 The resolutions setting up these tnbunals require 

states to turn over individuals for trial. 174 No exception is provided or intended for a 

member s a ' s  own nationals. 

Tdb , para. 6.88, (translation) 

'72 m, paras. 6.91-6.93. 

lT3 Resolution 827, United Nations Security Councd, 3217th meeting, 25 May 1993, UN 
Duc. SIRES1827, Exhibit 57; Resolution 955, United Nations Security Council, 3453rd 
meeting, 8 November 1994, UN Doc. S/RES/955, Exhibit 58. 

174 Exhibit 57, para. 4 (deciding that ali  States shall caoperate with requests for 
assistance £rom the International Tribunal for the Former Yugoslavia, which rnight include 
quests for the surrender or transfer of the acçused to the International Tribunai); Exhibit 
58, para. 2 (same decision, applicable to the Internationai Tribunal for Rwanda). -, m, 
ibid, p. 14, Rule 28(2) ("States shall compIy without undue delay with any request for - 
assistance or an order issued by a Trial Chamber, hcluding, but not limited to . . . (e) [tlhe 
surrender or the transfer of the accused to the International Tribunal for Rwanda"). 



Section 3. The Sscurity Council has Acted within its Authoritv 

4.32 Libya challenges the autfiority of the Council to make the determination that 

Libyan actions constitute a threat to peace, arguing that making such a determination was a 

misuse of the power of the Council. Libya rests these arguments on its view of Resolutions 

731 and 748 that the CounciE was not responding to any threat te international peace and 

security, but was simply m a h g  the determination to invest itself with the authority to make 

the decision to reguire Libya to sumnder the two ac~uJed.'~~ Once again, Libya made. these 

same arguments to the Council and the Councii refused to accept them. 

4.33 The Security Council obviously had a strong basis upon which to conclude that 

Libya's actions constihtd a threat to international peace and security, thereby jushfying its 

decisions under Chapter VII of the United Nations Charter. The Governments of three 

Mernbers of the Secunty Council have repeatedly sought Libya's full cooperation in their 

investigation of the temrist destruction of Pan Am 103 and UTA 772 without success. With 

respect to Pan Am 103, two Libyan nationals were formalIy accused by a feûeral g m d  jury 

in the United States and by the Procurator Fiscal for Dumfries and GalEoway, Scatland, of 

having sabotaged Pan Am 103, murdering 270 individuals. The Governments of the United 

States and the United Kingdom reguested the Governent of Zibya to surrender the two . 

individuals for trial to face the charges made against them. The two governments also 

provided the Security Council with copies of the court papers which provided the details of 

the accusations against the two Libyan agents, w hich included numemus charges implicatbg 

17' Libyan Mernorial, paras. 6.108-6.129. Libya also challenges the actions of the 
Counçil on the gtounds of "proportionality . " m, paras. 6.103-6.104. (translation) 



the Libyan Govement,  including accusations that the Libyan JSO had purchased the timers 

used in the Pan Am 103 bmbing; that the two accused Libyan agents were officers and 

operatives of the JSO and were utilhing the resources and facilities of the nation of Libya; 

that one of the Libyan agents had purchased the cIothing used in the suitcase carrying the 

bornb; and that the two Libyan agents and thek co-conspirators caused that suitcase to be 

introduced as baggage on Pan Am 103, causing the destruction of the plane as it flew over 

Zockerbie, Scotland. 

4.34 After recaving these fonnal accusations and reviewing the cSeclarations and 

requests of the United Kingdom, United States and France that Libya wmnder the two 

accused for trial, the Security Council. in Resolution 731 expressed concern over the fact that 

the investigation implicated officiais of the Libyan G~vernment,'~~ strongIy deplosed Libya's 

failure to respond effec;ively to those requestsIn and urged the Libyan Goverment 

irnrnediately to provide a "full and effective response to those reguests so as to contnbute to 

the elimination of international terro~isrn.""~ In so doing, the Security Council indicated that 

it was deeply disturbed by "the world-wide persistence of acts of international temrism in ail 

its forms; including those in which States are directly or indirectly i n ~ d v e d , " ' ~ ~  and was 

deeply concemed by "alJ iUegal activities directed against international civil aviation.1q1S0 As 

Exhibit 38, preambular para, 6 .  

rm, P m .  2. 

178 m, para. 3. 

179 Tbb, prmbular  para. 1. 

"O m, preambular para. 2. 



noted above, the Security Council has repeatedly deplore. and condemned intemationd 

texrofism, findhg that it constitutes a threat to international peace and security. When Libya 

did not comply with the requests of other rnembers of the United Nations and with the 

Security Council's resolution, the Security Council was justifiai in fmding subsequently in 

Resolution 748 that Libya's actions constitutd a threat to international peace a d  security. 

4.35 In Resolution 748, the Security Counçil expressed its conviction that the 

suppression of international acts of temrism in di its forms was essential for the 

maintenance of international peace and s e c ~ r i t y ' ~ ~  and emphasized the need for the 

internationd comrnunity to d d  effectively with aU such acts. 182 The Council alsa reaffjinned 

the obligation of aSI States under Article 2(4) of the Chuter to refrain from organizing, 

instigating, assisting , or participating in t e h s t  acts in another statel@ and expressed its 

concern that the Libyan Goverment had yet to provide a fuU and effective Esponse to the 

requests put fornard in Remlution 731.1M 

4.36 Fin*, in Resolution 883, the Council once again psesented the considerations 

forming the basis for its detemination. The Council reiterated its concems over the safety 

of internationai civil a~iation,''~ the persistence of acts of international terrorism" and the 

Exhibit 23, p m b u l a r  p m .  4. 

'" m, preambular para. 5.  

u, preambular para. 6.  

lM m, preambulnr para. 3. 

Exhibit 32, preambular paragraph 3 .  

lpd m, preambular para. 2. 



investigations which implicated Libyan Governent officiais in the bombing of Pan Am 

103 ,la' and it M m e d  its condemnation of all acts of unlawful interference against the 

security of international civil aviation. lg8 

4.37 The Security Council was justzed in rnakllig the determination under Chapter 

VII of the United Nations Charter that such a situation constitutes a thmt to the peace and 

security and in requinng Libya tu take actions (such as the surrendes of the persans 

responsible) that might avert further threats to the peace. The authority to take those actions 

is comrnitted exclusively ta the Security Council by tbe Charter. 

4.38 In the end, Libya is left with the fact that the Council made its determination 

and acted upon it. That is what the Charter tequires in oxder for the decision of the Council 

to be binding on Libya. Libya's dispute is with the Council over the implementation of 

Resolutions 748 and 883 not with the United States under the Montreal Convention. 

187 rt)id, preambuk para. 6 .  

IpB m, preambular para. 4. 



PART V 

EVlEN IF THE COURT EXERCISES JIIRISDICTEON, IT S H O m  DECIDE, AS A 
PRELJMINARY MATTER, THkT 'SRE DECISIONS OF THE SECURllTY COUNCIL 

PW?,ÇLUDE THE RELIEF SOUGHT BP LIBYA 

5.01 Even 8 the Court decides that it has jurisdiction over the Zbym cornplaint and 

that it should not decline to exemise that jurisdiction, it should decide, as a prelimhaq 

matter, that the decisior.; of the Security CounciI preclude the relief sought by Libya, 

whatever the merits of the Libyan arguments çonceming the Montreal Convention. 

5.02 The prsceding Parts of this submission establish that Libya is required under 

Resolutions 73 1, 748 and 883, to sumnder the accused persons for triai in the United States 

os the United Kingdom, and fhat this requirement takes precedence over any contrary 

obligations of the parties flowhg from the Montreal Convention. This conclusion is clear 

from the face of these instruments and reguires no inquiry by the Court into the numerous 

and very compljcated factual and legd issues that would need to be addressed were the Court 

to pmeed to a review of the ments of Libya's arguments concerning the Montrd 

Convention. 

5.03 Such a difficult and lengthy pmess would, rnoreover, be wholly without 

purpose if in the end the Court concludes that Libya must cornply with the CounciI's 

decisions and surrendes the two accused persons for triai in the United States or the United 

Kingdom. The United States and the United Kingdom have, on the basis of the Security 

Council's decisions, insisted on the surrender of the accus& and have refused to cooperate 

with Libya's suppose. attempts to bvestigate and prosecute the matter elsewhere. Whatever 



obligation to cooperate with Libya rnay have existed under Article 1 1 of the MonUeal 

Convention, suçh obligation has been supersedes by the demands of the Security Council that 

Libya sumnder the two individuals to the United States or the United Kingd~rn.''~ Thrs is 

particukly the case where the demands of the Security Councîi a ~ e  bas& upon its concern 

that the evidence implicates the Libyan Governent in the crimes and where the Security 

Council has also required €bat Libya cooperate with the United States and the United 

Kingdom in the prosecution by those States of the two individ~als.'~~ 

5-04 Under these circurnstances, Libya's demand for a declamtion by the Court as to 

rights and obligations of the parties under the Montreal Convention fies in the face of 

cornmon sense, judicial .econorny, and the Rules of Court. It is clearly within the power of 

the Court to avoid unnscessary examination of irnmaterial and more difficult legal and factud 

issues. Indeed, it was exactIr for that purpose that the Rules of the Court were revised in 

1972. The previous pnictice of the Court in joinuig preliminq objections to the ments, for 

example in-the Southwest Africa cases and the BarceIona Traction case, was severely 

criticized. 19' 

5.05 In response to such criticism, the Rules of Court were revised in 1972 to 

encourage deçisions on preljminaq objsctions prior b the merits phase by authorizing the 

18' Exhibit 23, para. 1 .  

19* Resolution 748 required Libya to comply with paragraph 3 of Resolution 731 
regarding the rsquests t~ Libya set out in specfic correspondence with Libya. Security 
Council Resolution 748, Exhibit 23, para. 1. Those requests include the request that Libya 
"disclose di its h o w s  of this crime, hcluding the names of aU those responsible, and diow 
full access to all witness, documents, and other materiai evidence, including dl the remaining 
tirners." Security Council. Resolution 731, Exhibit 18, para. 3; Exhibit 9, Annex. 

191 - See paras. 2,Ol-2-13 above. 



Court to address dl legd and factual questions that bear on the issue of a prehlnary 

objection, even to the extent of adducing evidence on such questions, in order to dispose of 

that objection. Under Article 79 of the Ruleç of Court, the Court rnay hear a preliminary 

objection "to the jurisdiction of the court or to the adrnissibdity of the application, or other 

objection the decision upon which is requested More any hrther proceedhgs on the rnents . 

. . . ." The objection that the relief sought by Libya is inconsistent with the mandatory 

decisions if the Security Council clex1y faiis within the ambit of Article 79. 

5.06 Accos$ingly, if the case cm be disposed of (as the United States subrnits) on 

the basis of preliminary objections as provided under Article 79, it is incumbent on the Court 

to do so. The United States therefore requests the Court, if it detemines to exercise 

jurisdiction in this case, to decide as a prehinary matter that the decisions of the Security 

Council preclude and render indevant any relief sought by Libya pursuant to the Montreal 

Convention. 



CONCLUSION 

Libya's arguments notwithstanding, two things semain cl=: Resolutions 748 and 

883 by their terms require Libya to surrender the two accused and impose economic 

sanctions and other masures on Libya to cornpl. cornpliance with that quiLement; and the 

d e f  Libya is rsquesting is relief fmm the operation of those resolutions. Having failed to 

convince the Councîl to refrain £rom adopting the resolutions, Libya now seeks to obtain 

relief by this proceeding against the United States and the United Kingdom purpostedly under 

the Montreal Convention. This the Court should not permit. Libya's dispute is not with the 

United States or the United Kingdom in relation to the intetpretation or application of the 

Montreal Convention biit is with the Security Council in regard to Resolutions 748 and 883. 



SUBWSION 

The United States of Amenca quests that the Court uphold the objections of the 

United States to the jurisdiction of the Court and decline to entertain the case. 

20 June 1995 

Conrad K. Harper 
Agent of the United States 

of America 
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