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INTRODUCTION

1.0.0.1. This Counter-Memorial filed by the Governmeni of the
Federal Republic of Yugoslavia, in accordance with the Order of the
International Court of Justice dated 23 July 1997, includes Counter-
Claims.

1.0.0.2. By its Judgment of 11 Jduly 1896 the Iniernational
Court of Justice “finds that, on the basis of Aficle |1X of the
Convention on the Prevention and Punishment of the Crime of
Genocide, it has jurisdiction t0 adjudicate upon the dispute”. The
Court "dismisses the additional bases of jurisdiction invoked by the
Republic of Bosnia-Herzegeving”. (ICJ, Application of the Convention
on the Prevention and Punishment of the Crime of Genocide, Bosnia
and Herzegovina v. Yugosiavia, Judgment of 11 July 1998, pp. 28,
30)

1003 The International Court of Justice Ilimited its
jurisdiction to the questions covered by Article IX of the Convention
on the Prevention and Punishment of the Crime of Genocide
(hereinafter: the Genocide Convention), which reads:

"Disputes between the Contracting Parties relating io the
interpretation, application or fulfilment of the present Convention,
including those relating to the responsibility of a State for genccide or
for any of the other acts enumerated in Anicle 1ll, shall be submitted
t0 the Internationai Court of Justice at the request of any of the
parties to the dispute.”

1.0.0.4. By its Memorial the Applicant submitted that the
Federal Republic of Yugoslavia violated "directly or through the use of
its surrogates” the Genocide Convention and is therefore responsible.
Accordingly, the Applicant should present the facts of alleged
breaches of the Genocide Convention committed by the Federal
Repubiic of Yugoslavia "directly or through the use of its surrogates”
and prove these facts. The Applicant has not submitted a minimum
facts sufficient to come to a conclusion of the existence of the
alleged breaches of the Genocide Convention. Neither has it
submitted minimum facts which would be enough to conclude that the
alleged acts have been committed “directiy or through the use of its
surrogates” by the Federal Republic of Yugoslavia. Bosnia and



Herzegovina has not submitted any valid evidence to prove the facts
described in its pleadings.

1.0.05 This Counter-Memorial includes two parts. Part One
responds to the allegation of the Applicant presented in its pleadings.
it contains the following six chapters: Chapter I General overview of
allegations submitted by the applicant; Chapter 0 : facts relevant to
the attribution of acts to a state; Chapter Il : The policy of the
Federal Repubiic of Yugoslavia towards the Republic of Sipska and
Bosnia and Herzegovina; Chapier |V : Interpretation of the rules of
the 1848 Convention on the prevention and punishment of the crime
of genocide; Chapier V : Atribution of acts fo the siaie; Chapter VI !
Rules on proofs

Part Two {(Chapter VII} includes counter claims and is divided
in five sections: Direct und public incitemeni to commite genocide;
Deliberate killing of the civilian population and captured persons of
Serb nationality; Deliberate inflicting on Serbs conditions of life
caicuiated 1o "bring about their physical destruction and cousing
sirious boduly or mental harm; Ethnic cleansning; Destruction of
places of worship of the Serbian Ortedox Church.

Counter-Memorial ends with General Conclusions and
Submissions.



PART ONE

DENIAL OF FACTS AND ADDITIONAL FACTS

CHAPTER |

GENERAL OVERVIEW OF ALLEGATIONS SUBMITTED BY THE
APPLICANT

Section 1 - Evidence and Information Submitted by the Applicant
Do Not Satisfy Applicable Legal Standards

1.1.t1. The Applicant states that "the rules guiding this
presentation of evidence are those established by this Court. More
specifically, Bosnia and Herzegovina will rely primarily on the rules
set out in the Corfu Channei case... and Nicaragua case... to guide
its presentation of the best available evidence as well as to apprise
the Federal Republic of Yugoslavia... of its duty to present such
relevant evidence as is primarily accessible to its authorities."
{Memorial, para. 1.3.0.7.) But, the Applicant has not presented
anything that could be taken as proper evidence in lega! proceedings.

i.1.1.2. The Applicant quotes some paris of the statements of
witnesses or refers to the statements of witnesses. But the Applicant
has not submitted any of the statements in their iniegral and original
written form. Even quoied pasts of the statemenis are sometimes
reduced to the words suitable to the Applicant’'s needs. In most cases
there is no information to whom, when and under what circumsiances
and in what proceedings the statements were made. Consequently, it
is not possible to establish real content of the statements of
witnesses.



1.1.1.3. Even in the Case of Borislav Herak (See para.
1.2.1.24. of the Counter-Memorial), tried and sentenced to death by
the Court in Sarajevo, the Applicant has not submitted his statements
made t¢ the competent investigators, to the Cour, records of
proceedings before the Court, nor the judgment of the Court. Instead,
the Applicant referred io the statements of Herak made to journalists.
{Application, paras. 44H, 440, 44J, 44K, 440, 44M, 44N, Memorial,
para. 2.2.2.13; 2.2.4.6;)

1.1.1.4. it seems that most statements used by the Applicant
in its pleadings have not been made in the proper proceedings
according to the appiicable local law.

1.1.1.5. There are numerous allegations such as the
following: "In cne such instance of genocide, Dr. Filipovié - a member
of the Bosnian Government - in his press release on 16 October
1992, stated that as many as 5,000 bodies were cremated in a
furnace at the Tomasica iron ore mine, according to eight eyewitness
accounts... People who have escaped from the Prijedor mine repont
that some 20,000 people were killed there and that the bodies were
covered with mining debris.” {Application, para. 27, pp. 14,16) The
Applicant has not submiited any piece of evidence to prove quoted
allegations. Is it really possible that the Applicant believes that mere
allegations made by anyone, even by a member of the Govemnment
of Bosnia and Herzegovina, without any evidence, are sufficient 1o
prove the existence of genocide?

1.1.1.86. Informaticn contained in quoted parns of statements is
very scant in most cases, consisting one or a few sentences. There
are only a few exceptions with longer quotations from statements.
Very often there is no information about the time and place of
alleged events or ethnicity of victims. Because of this it is very
difficult to esiablish and verify facts relevant to the particular cases.

1.1.1.7. Besides, the presented statements of one or two
witnesses relating to the same event are often contradictory and in
disagreement with respect to essential facts. According to common
judicial standards, submitted evidances would not be sufficient to file
an indictment in regular court proceedings.

1.1.1.8. The Applicant refers to reporis of foreign
Governmenis. However, there is no explanation as to the sources of
information presented in their reports. Some foreign Governments jully
reproduced information received irom Bosnian Muslim sources without
checking its veracity. lt seems that production of such reports was
influenced by the political interests of some Governments more than



by the needs of these Governments io serve imparial and
comprehensive justice.

1118 The exieni of legal eflects of reports of non-
governmenial organizations, referred to by the Applicant, is defined by
the Helsinki Waich document (Prosecute Now! Volume 5, lssue 12, 1
August 1893, Annex 7, Part 2 of the Annexes to the Memorial} in
which it is said that “these case summaries alone may not suifice for
criminal indictment,..." .

1.1.1.10. Reports  of non-governmental  organizations
reproduced information received from Bosnian Mushim governmental
sources. This is confirmed by para. 73 of the Application: “Information
compiled f{rom Bosnian governmental sources and forwarded to
Helsinki Watch, War Crimes in Bosnia-Herzegovina 44, 44-48 (19392)".

1.1.1.11. In most cases, when the Applicant refers 0 foreign
sources of information, Bosnian Muslim sources are the real source
of information. Foreign media or {oreign governments transmitied
information produced by Bosnian Muslim scurces. So, the Application,
para. 33.

1.1.1.12. It seems that the Applicant has in its possession
some evidence which has not been included in its pleadings. During
oral hearings conceming the preliminary objections raised by the
Respondent one of the co-agenis of the Applicant spoke about them.
{See Record of the ICJ public sitiing held on 1 May 1996, CR §6/8,
pp. 44,45) i is not clear at what stage in the proceedings the
Applicant intends to submit them to the other side. The Applicant
believes perhaps, that it is not obliged to submit its evidence to the
other side for examination and answer.

1.1.1.13. Having in mind that the Applicant has not submitted
the Case in the form corresponding to the applicable legal standards,
it appears that the Applicant believes that the press, some foreign
governments and, possibly, some organs of international
(governmental or non-governmental) organizations have established
the relevant facts, so there is no need for the Court t0 do it. Such a
belief is unreasonable and causes serious problems to the
Respondent properly answering the Case.



1.1.2. identity and Number of Victims

1.1.2.1. The Applicant has submitted no data about victimis,
except about their ethnicity. In some cases even the ethnicity of
victims is not indicated. All pleadings of the Applicant ¢oniain only a
few names of victims.

1.1.2.2. In spite of this fact, the Applicant has not hesitated to
raise the number of killed people to 200,000 or even 250,000.
{Memorial, para. 1.1.08, p.4) The applicant argues”... figures which
are widely accepted indicaie that the totai number of people killed,
mainty Muslim but alsc Croat is around a quarter of a million, of a
total population of arcund 4.5 million. This takes intc account the fact
that the bodies of many victims are still undiscovered. Documented
figures compiled by the Bosnia and Herzegovina Institute for Public
Health in February 1994 (from Aprit 1992), and others shed some
light upon the extent of suffering caused by the acts of the Serb
forces: 142,334 deaths (of whom 16,510 children), 161,755 wounded
{of whom 33,734 were children)..." (Memorial, para. 2.1.0.8, p. 14;
Memoriai, para. 2.2.2.1, p 30} Such aliegations cannot be taken
sericusly. According to the Beport of the international Committee of
the Red Cross of 1886, there are aboui 15,000 missing persens in
Bosnia and Herzegovina. This number inCludes missing persons of ail
nationalities i.e., Serbs, Creats, Muslims and others (Letter dated 14
Aprit 1997 ifrom the Secretary-General addresed to the President of
the Security Council, S/1997/310, 14 Apiil 1897., p 20 para. 93,
Annex No 1, p 2} If the Bosnia and Herzegovina Institute for Public
Health had a list of 142,334 deaths, in February 1994, it would be
appropriate for the Applicant to have submitted the names of the
victims including their whereapouts, conditions in which they were
killed and all other relevant information. Is it really possible that the
Applicant described in a few words alleged killings of four or five
persons indicating only their names and simply asserting that there
were 250,000 killed people while the Institute for Public Health of
Bosnhia and Herzegovina had a list of 142,334 deaths?

1.1.2.3. Simiiarly, the allegations of the Applicant on daily
kilings in Seib-run detention centers {Memorial, paras. 2.2.1.4,
2215, 22186, 22117, 2222, 2223, 2224, 222.12;) are very
tar from reality. i one loocks at the indiciments of the International
Tribunal for the Prosecution of Persons Responsible for Setious
Viotations of International Humanitarian Law Committed in  the
Territory of the Former Yugoslavia since 1991, one can see that ihe
Prosecutor has collected evidence which hefshe believed was enough
to file indictments against an incomparably smaller number of



casualiies. The case of Tadi¢ proved that some evidence materials
collected by the Applicant were not sufficiant 0 prove the allegations.

1.1.3. Described Acts Cannot Be Qualified as Genocide

1.1.31. It is obvious that some acis described by the
Applicant, regardless of whether they have been proved or not and
without any furiher examinations, cannot be qualified as breaches of
the relevant obligations established by the Genocide Convention,
because they are not specified by the provisions of the Genocide
Convention. Alleged acts of aggression or interference in internal
affairs are obviously outside the jurisdiction of the Court as
established by its Judgment of 11 July 1996

1.1.3.2. The hostile acis committed againsi inhabitants of
towns can be serious war crimes or crimes against humanity, but not
crimes of genccide. Although the national structure of towns had
changed during the war, the towns in Bosnia and Herzegovina
nonetheless preserved their multi-ethnicity at the time. Due io this
fact, the perpetrators of acts like shelling or siege of a town could
not target only members of one ethnic group. By its definition
genccide implies that an act is deliberately directed against members
of one ethnic or religious group.

1.1.3.3. The main reason why the described acts cannot be
qualified as genocide is the absence of a genccidal intent. The
Applicant has not proved the existence of the gengcidat intent in any
way. The Applicant has not tried to prove that the psychological
element, required by Article 1l of the Genocide Conveniion, existed on
the part of perpetrators of alleged acts nor toc refer to objective
circumstances which would reveal the existence of the genocidal
intent.

1.1.3.4. In para. 31, p. 18 of the Application reference is
made t0 “the circumstances of the situation” which allegediy indicated
“that the actors ‘intended to destroy, in whole or in part, a national,
ethnical, racial or religious group'..." But, the Applicant does not refer
to "the circumstances of the situation” in the paricular cases to prove
the existence of the genocidal intent. When the Applicant tries to do
so, as in paras. 72, 73 of the Application, the references to the
circumstances are not convingcing.

1.1.3.5. Reference in a general way to ethnic cleansing
cannot satisfy the obligation to prove the existence of the genocidal
intent. Ethnic cieansing is loathsome uniawful policy. But if the goal
of that policy is to repulse by force, including killings and torture,
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members of an ethnic or religious group from a ceriain territory, this
excludes “the intent to destroy, in whole or in par, a national,
ethnical, racial or religious group, as such®. Or, at least, it does not
imply the existence of such intent.

1.1.3.6. Even the small number of facts referred to by the
Applicant, regardiess of whether the Applicant's ailegations are proved
or not, reveals the existence of reasons and motives of aileged acis
which are a far cry from the genocidal intent. it seems that revenge
or desire 10 neutralize the potential or real enemy was the real cause
of alleged acts.

1.1.37. On page 19 of the Submission of the Government of
Austria, circulated as United Nations document 5/25377 of 6 March
1993 {presented as Annex 2 to Part 2 of the Memorial), it is said: "A
23-year-old refugee reporis that many people who were politicalty
active of rather wealthy were killed or at least torturted.” On page 20
of the same Submission it is said: "Another refugee talks about a
separation Of prisoners into three groups: 'the first group were those
whe had been politicaly active. These people, about 1000, were
immediately shot by the Seibs'. The second group consisted of
civilians and the third group of people who had participated in the
war on the Bosnian side.” Even if these allegations are true, that
proves that there was no genocidal intent. If the killings did indeed
take place, they were motivated by the struggle against political
adversaries and not by an intention of killing members of an ethnic
or religious group.

1.1.3.8. On page 21 of the same Submission of the
Government of Austria of 8 March 1993 a would-be withess i5 quoted
to have said: "Once they shot 20 people who had tried to flee....
They wanted to demcnstrate that it was useless 0 flee " If this is
true, it is evident that the execution was not carried out with a
genocidal intent.

1.139. On page 6 of the Third Submission of the
Government of the United States of America, circulated as United
Naiions document S$/24791 of 10 November 1992 (Presented as
Annex 3 to Part 2 of the Memorial), it is said: "He estimates having
carried 700 to 800 bodies during his imprisonment and commented
that those killed for personal revenge typically were decapitated”. If
this statement is irue, it certainiy excludes a genocidal intent,

1.1.3.10. On page 13, para. 30 of the report on the siuation
of human rights in the temitory of the former Yugoslavia, prepared by
the United Nations Special Bapporteur, Mr. Tadeusz Mazowiecki,
circulated as United Nations document A/47/666, S/24809 of 17



November 1992 (presented as Annex 4 to Part 2 of the Memgoiial}, it
is said: "According to other sources, the execution of these prisoners
is believed to have been a reprisal for the death of the brother of the
liaison officer of the local Red Cross respeonsible for this faciity, who
was killed in combat at Kozarac." i the execution was indeed carried
out, it is obvious that it was motivated by a reprisal and not by being
a member of an ethnic or religious group.

1.1.3.11. On page 14, para. 34 of the same report it is said:
“The administrators of these facilities, who are officials of the army of
the Bosnian Serbs, maintain that the prisoners are prisoners of war.
However, other observers consider that most of them probably never
bore arms, and were detained simply because their age and Muslim
ethnic origin made them potential combatanis in the eyes of the
Serbian authorities.” If this is true, it certainly exciudes a genocidal
intent.

1.1.3.12 On page 827 of the Third Report on War Crimes in
the Former Yugoslavia, prepared by the Govemnmment of the United
States of America and published in the US Department of State
Dispaitch, Vol. 3, No. 46, 16 November 1992 (presented as Annex 5
to Part 2 of the Memorial), it is said: "Upon arival, all internees were
questioned by cne of three inspectors who decided their fate. For
example, if a person was a member of the SDA or HDZ politicai
parties, he was executed at the camp. Other questions included
whether the person had foreign currency, gold, or weapons, or if a
neighbor might have any of these items. Without a signature from
either the police chief at the camp, or one of the military officers, a
person could not be released. Approximately 1,000 people were
released from the camp when Serbs vouched with their lives - and
signed documents to that effect - that the internees would not leave
Brko, discuss politics, or own weapons...”. it transpires that there
was no intent to destroy members of an ethnic or religious group but
t0 neutralize the enemy in a civil war.

1.1.3.13. On page 827 of the same Third Report on War
Crimes in the Former Yugoslavia, prepared by the Govermment of the
United States of America and published in the US Department of
State Dispatch, Vol. 3, No. 46, 16 November 1992 (presenied as
Annex 5 to Part 2 of the Memorial), it is said: "About 50 men,
women, and children were killed in one case, allegediy in retaliation
for the death of 12 Chetniks who had been killed on the front.” Even
if this allegation were true, it would exclude genocide because there
was no genocidal intent.

1.1.3.14. On page 805 of the Supplemental Report on War
Crimes in the Former Yugoslavia, submitted by the Government of



the United States of America and published in the US Department of
State Dispatch, Vol. 3, No. 44, 2 November 1992 (presenied as
Annex 19 to Part 2 of the Memorial}, it is said: "A 18-year-old Muslim
interned at the Trnopolje camp, after having been raped three times,
asked her Serbian rapist, 'What are you doing?' He answered, That's
what your people are doing to us as well'” If this statement is true,
the reason of the rape was revenge and not an intent {0 cause
members of an ethnic or religious group a grievous bodily or mental
injury.

1.1.3.15. On page 13, para. 47 of the Document submitted to
the Human Rights Committee by the Applicant Siate, circulated under
CCPR/C/89 and dated 27 April 1993 (presented as Annex 26 to Part
2 of the Memorial), it i1s said: "After fighting at Kozarac, the BH
Territorial Defence formations that managed tc escape from the
vilage attacked the village of Gonjevica at the beginning of June,
inflicting heavy -losses on the so-called Serbian Terrnitorial Defence
Forces. Bent on revenge, the SDS extremists in Prijedor massacred a
number of Muslim and Croatian civilians, taking some of them in
truckioads in an unknown direction." Even if this sialement were true,
it denies the existence of genocide because the act was commitied
as a reprsal and not with an inient to destroy members of an sathnic
or religious group.

1.1.3.16. On page 920 of the Fourth Report on War Crimes in
the Former Yugoslavia, prepared by the Government of the United
States of America and published in the US Department of State
Dispatch, Vol. 3, No. 52, 18 December 1992 (presented as Annex 38
to Part 2 of the Memorial}, it is said: "The Keraterm iacilily was
divided into four subdivisions or hals. The witness was in hall
number one. On July 22 or 24, a hall at the opposite end of the
facility was packed with prisoners from an area where heavy fighting
had taken place, and where the Serbs reportedly had sustained
heavy casualties. The Serbs machine-gunned to death about 200 of
the newly arrived prisoners in that hall.” Even if this statement of the
withess were true, it cannot prove the existence of an act of
genocide because it is obvious that reprisal was in question.

1.1.317. On page 7 of Amnesty [nternational document
"Bosnia-Hercegovina, Rana u dudi, A Wound to the Soul”, January
1993 (presented as Annex 39 t0 Part 2 of the Memorial), it is said:
"20 September 1992 is described by AH in his diary as ‘black
Sunday for Muslims'. This day marked the start of a four-day period
when around 30 civilian Muslims were deliberately and arbitrarily
killed in Bosanski Petrovac. It ended when over 2,660 Muslims left
Bosanski Petrovac in a convoy organized by the Serbian authorities.
it is unclear why the kilings escalated at this time, aithough many
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accounts said that they followed the reported deaths of 17 Serbian
soldiers at the front near Bihaé¢ which angered Serbian soldiers
returning to Bosanski Petrovac.” Here again revenge is specified as
the reason so that the statement, if it were indeed frue, could not
support the accusation that an act ¢of genocide was invoived.

1.1.3.18. In para. 34 of the Application it is said: "On 16 May
1992, at least 83 Muslims were summarily executed by Serbian
paramilitary units in the village of Zaklopaca, which had been an
atmost exclusively Muslim village. By the account of one witness,
Najla Hodzic, the Serbian paramilitary units (Chetniks) clearly
commitied acts of genocide. At 430 p.m. Serbian soldiers
approached Hodzic's house, and calied Hodzic's brother-in-law Haso,
an "Ustasa”. The Serb units ordered Haso to give up his weapons
{(Hasc was unarmed at the time) and when he did not comply
immediately, he was shot and killed on the spot. This is an act of
genccide: the soldiers labelled Haso an Ustasa, indicating their
identification of him as a Muslim, and killed him immediaieiy atter
identifying him as a Muslim.”... Even if the statement of Najla Hodzic
were accurate it could not prove the existence of an act of genocide.
H is quite wrong to link the term "Ustasa” with the affiliation t© the
Muslim group. During Woild War Two the majority of Ustasa were of
Croatian nationality. Only a small number of Ustasa were members of
the Muslim group. Besides, not all Muslims were Ustasa. Some of
them were members of the Partisan movement and some ook no
part in armed formations at all. Accordingly, there was no practice in
the area of the former Yugoslavia o denote the affiliation to the
Muslim group with the term "Ustasa®. it is evident that under the term
“Ustasa”, the "Chetniks" in the said case had in mind an adversary in
an armed conflict and requested him to give up his weapons.
Consequently, if a murder was commiited, it was not committed with
an intent to kill a member of the Muslim group, but to eliminate an
adversary in war. Therefore it is not possible to arque that an act of
genocide was involved.

1.1.3.19. Part of the statement of a Muslim woman, identified
as "AD 010" has been presenied in para. 44.C of the Application. In
the part of the statement under "b", the witness testifies to captured
Muslims having been allegedly robbed. If the reason for the said act
was robbery, a genocidal intent is excluded and the allegation about
genocide cannoi be upheld. in the part of the statement under "d" it
is said: "A friend of mine was kept in captivity because her husband
was fighting on the Bihac front...". The iniention was to take revenge
or to blackmail, which is cenrainly a crime, but not genocide. In this
part of the statement the witness says that men were taken away
and kept in a detention camp and contacted their families after a
ceriain period of time. Women remained in the village which was
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under the control of the "Chetniks”. This leads to the conclusion that
these acts were undertaken as a preventive action against potential
adversaries in armed conflict and that no act of genocide was
commitied.

1.1.3.20. Parts of the allegation of a witness identified as
"O04 JF" are presented in para. 44.D of the Application. It includes,
inter alia, the following part statement of the withess : "On the 30
May, 1992, was forcibly detained in Prijedor SUP at 9 p.m... There
were about one hundered Serb scldiers in the room ‘intetregating’ and
beating us. They kept swearing at as saying 'You f... want a republic’
You f.. want a state’, "You want a f.. Musiim state..." Even i
assumes that the said allegations are true, it is evident that the
intention of those who committed the described acts was 0 settle
scores with their political adversaries with whom they were in armed
conflict and not to carry out the genocide of Musiims or Croats.

1.1.3.21. In para. 70 of the Application, the Applicant State
refers 0 the alleged destruction of Muslim villages and houses and
qualifies it as genocide. However, in the same paragraph it is stated:
“In the village of Celinac, 17 houses occupied by Muslim families
were blown up in a single night, after reports were received that
some soldiers from the village had been killed in combat" The
Applicant has not proved the veracity of this assertion and the
Respondent denies that it is true, but even if it were, it is evident
that what is involved here is revenge and not a genccidal intent.

1.1.3.22. Having in mind the general policy of the authorities
of the Republic of Srpska, is not possible to trace the existence oi
the genocidal intent. Implementing the accord of three parties, the
Republic of Srpska closed most of its detention ceniers at the end of
1952 or at the beginnig of 1993, in spite of the fact that the other
two sides {ailed to comply the accord and did not close their camps.
In general, the authorities of the Republic of Srpska have always
allowed the transfer of women, children and elderiy people from areas
exposed to war operations. The authorities of the Republic of Srpska
have usuvally permitted supply of the besieged places with
humanitarian relief. The Army of the Republic of Srpska did not carry
out military activities in Muslim areas which were not under the
control of forces under the command of Mr. lzetbegovié, for example,
the regions of Bihaé or Tuzla.

1.1.3.23. This fact has been pointed out by numerous
publicists. Thus, Ted Galen Carpenter: "As columnist Charles
Krauthammer and other skeptics point out, what is going on in
Bosnia cannot accurately be termed genocide. Insiead of
exterminating members of ethnic groups, the Serbs have generally
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expelled them from specific territories as part of an effort to create a
‘greater Serbia’ Although that is certainly a loathsome practice - and
has been accompanied by sporadic acts of murder - it hardiy
constituies genocide." (Ted Galen Carpenter, Serbia, Analogy ... and
Perspective, "The Washington Times", 12 June 1994, Annex No 2, p.
3)

Richard Cohen writes in the same tone: "... ethnic cleansing,
while indefensible, is not genocide, the attempt to eradicate a people.
It is something else - an effort to rid certain Bosnian areas of
Muslims. It has been accompanied by killing and terror, but the Serbs
would be content for the Muslims simply to leave what they consider
tc be Serbian areas. The eradication of the Muslims as a people
does not appear to be a goal of the Serbian Bosnians." (Richard
Cohen, it's Not Holocaust, Rhetoric and Reality in Bosnia, "The
Washington Post", 28 February 1983, Annex No 3, p. 5).

1.1.4. The Acits Described by the Applicant Cannot Be
Attributed to the Federal Republic of Yugoslavia

1.1.4.1. Presenting the allegations about particular cases oi
breaches of the obligations established by the Genocide Convention,
the Applicant has noi substantiated them with any fact which could
be relevant for the attribution of alleged breaches to the Respondent.

1.1.42. The Applicant went out of his way to obscure the
information on alleged perpetrators. The Applicant mentioned oniy two
alleged perpetrators by name: General Ratko Miadié ({Application,
para. 79} and Borislav Herak (Application, paras. 44H, 44, 444, 44K,
441, 44M, 44N, 87A, Memorial, paras. 2.2.2.13; 2.2.4.6).

1.1.4.3. In the majority of cases the Applicant indentifies the
perpetrator as Serb{ian) forces { Application, paras, 40, 448, 44D,
44F, 44F, 52, 58, 68C, 70, 72, 87A, Memorial paras. 2.2.1.4, 2.2.1.6;
2219, 221.12; 22116; 22121, 2221, 2224, 2225; 22246,
2228, 22211, 22214, 22215, 22219, 22220, 22221,
2231, 2232, 2234, 2236, 22388, 2239, 2241, 22517,
2252, 2253, 2255, 2258, 2257, 2258, 2259, 22510,
22511, 22512, 22513; 22515, 225.16; 2261, 2.26.5; 226.7;
2268, 22610
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1.1.4.4. The Applicant uses the term: Serb{ian} soldier{s)
(Application, paras. 41, 44D,a,bk, 54, 57, 68A, 68B, 68F, Memorial,
paras. 2.2.1.13; 2.2.1.20; funiformed and non-uniformed/ 2.2.2.10;
2233,2234: 22386, 2245;,2241 p.46)

1.1.4.5 Also, the following terms ase used to quolify the
perpetrators: (Serb) guards (Application, 44D.do,v, 44F f 80, 81, 62,
63, 64, B2A, Memornal paras.2.2.1.8, 22114, 22115, 22119,
22217, 2237), bearded soldier {Application, paras.32), Serbian
paramilitary units {Chetniks) {(Application, para. 34), Serb unit iorces
(Application , para. 368), Serb units (Application, para. 36) Serbian
unit snipers (Application, para. 36), Serb militia forces (Application,
para. 38), Serbian nationalist forces (Application, para. 87A}, Rebel
Serbian Forces, (Application, para. 87A), Serbian guewilla units
{Appiication, para. 87A,), Serbian guerrila forces (Application, para.
87A), Serb hordes (soldiers) (Application, paras. 44D.c,t, 44F d), Serb
torturers  (Application, paras. 44D.e,m,p,r), Specialci soldier
{Memorial, paras. 2.2.1.19), Serbian police (Memorial, para. 2.2.1.19),
a young woman, (Memorial, pasra. 2.2.1.19), Serbian irregular soldiers
{(Application, para. 87B), Cheiniks (Application, paras. 44C, Memoral,
paras. 2.2.1.19; 2.2.5.8), Serbians wearing Cheinik garb {(Application,
para. 72}, Serblian)s {Application, para. 44D,3,9,ijln.qguw, 44Feq,
5B, 81, 87A), Serb civilians (Application, paras. 44F.ih}, Serbian
armed jorces (Application, paras. 48, Memorial, paras. 2.2.4.8),
"Serbian Army" and police oificers (Memorial, para. 2.2.1.15}, Serbian
fighters (Application, paras. 55, 87A, Memorial, paras. 2.2.2.13;
2.2.4.7), Serbian nationalist fighters {Application, paras. 87A) and
Serbian soldiers who were wearing uniforms bearing white eagles
{(Memorial, para. 2.2.3.7).

1.1.4.8. When refeming to camps, the Applicant uses the
terms: Serb-run detention cenires (Application, para. 70}, Serb-run
camps {Application, para. 71}, Serbian camps (Application, para.
74), Serb operated camp (Memorial, para. 2.2.1.11) and Serbian
concentration camps (Application, para. 87A).

1.1.4.7. In all above indicated pasticular cases the Applicant
does not refer to any specific fact which could be of relevance to the
attribution of alleged acts to the Respondent Putting aside the
veracity of the indicated allegations, one wonders whether it is realy
possible that the Applicant believes the adjective “"Setbian” is
sufficient to aitvibuie alleged acis to the Respondeni? The Applicant
probably finds grounds for such a belief in its absurd theory of
agency according te which all Serbs in the Republic of Srpska are
“agents" or "surrogates" (?!) of the Respondent? It is clear that such
an approach of the Applicant is without any foundation in the relevant
rules of international law.



1.1.4.8. The Applicant also refers to the group controlled by
Zeljko Raznjaiovi¢  (Application, paras. 68D, /probably under the
control of Arkar/ Memaorial, paras. 2.2.2.12}) and Serb paramilitary
forces led by Zeliko Raznjatovic (Arkan) and Voijistav Seseli
{Memorial, paras. 2.2.1.17), Paramilitary groups from Serbia
{Application, para. 37} and Serblian) paramilitary forces (Application,
paras. 36, Memorial, paras. 2222, 2.229). Allegedly, these
paramilitary groups were "acting under orders” of Yugoslav authorities.
{(Memorial, para. 2.3.4.6, p. 70). This assertion is not based on facts.
The Applicant has not submitted any proper evidence to prove it
Furthermore, such a general assertion is not sufficient for the alleged
acts of the said group to be affribuied ito the Respondent. The
Applicant should prove that the said groups were acting on the
orders of the Respondent when they allegedly committed the
described acts.

1.1.49. The Applicant also refers 10 the Serbs in JNA
(Yugosiav Peoples Army) uniforms (Application, para. 68E, Memarial,
para. 2.2.4.2), Serbian soldiers whose uniforms bore the initial 'SMP’
upen them {Memorial, para. 2.2.4.3). Without checking the truthfulness
of the allegations, it can be remarked that even the Applicant did not
say that they were members of the Yugoslav Army. The Applhcant
said “the Serbs in JNA uniforms”. The difference is very imporant in
view of the fact that JNA uniforms were widely distribuied to a large
number of fighting age population, members of the local territorial
defence units, during a tong pericd beiore the beginning of the givil
war in the former Yugoslavia.

1.1.410. The Applicant also alleges as peipetraiors “former
Yugoslavian (military)} forces {(or their surrogates)" (Application, paras.
75, 77, 80) indicating by the term "formes” that the said forces were
not under the command of the Yugoslav authorities at the time when
the described acts were allegedly committed.

1.1.411. In a few cases, the Applicant refers to JNA forces
{(Memonal, paras. 2.2.2.18; 2.254), JNA unit, (Memorial. para
2.253), JNA troops (Memorial, para. 2.2.512), Yugosiav Army
{Application, paras.32, 878), Serbian forces from the VJ (Yugoslav
Army), (Memorial, para. 2.25.14), Yugoslav Federal Specijalci,
{Memorial, para. 2.21.19), the authorties in Serbia (Memonal, para.
2.26.2) and Yugoslav authoriies (Memorial, para. 2.2.59). These
allegations of the Applicant are not based on facts. The Applicant did
not prove the participation of the JNA forces in any of the alleged
acts. The cases in which “the authorities in Serbia” and “"Yugosiav
authorities” were allegedly invclved, even if they were proven, cannct
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be qualified as breaches of the obligations established by the
Genocide Convention.

1.1.412. The Applicant rtefers to "Yugosiavia {Serbia and
Montenegro) and iis surrogates and agents", but in a very general
fashion. {Application, paras. 82, 83, Memorial, paras. 1.3.0.5; 1.3.0.6;
2.1.0.6). Such empty allegations uncorroborated by proper evidence
are immaterial for deciding on questions of attribution of acts to a
State. The Applicant made an exception in para. 878 of the
Application as well as in para. 2.26.5 of the Memorial. In these
paragraphes the concreie cases are presented. In para. 878 of the
Application, the Applicant quoted reports in the New York Times. But
the reports in the New York Times, even if they include statements of
officiais of foreign Governments, cannot be considered as proper
evidence of alleged acts. Besides, the alleged acts, irrespective of
whether they are proven or not, are not covered by the Genocide
Conventicn.

1.1.4.13. The function of the Chapter 2.3 of the Memonial,
entitled “The Context of the Acts” is not quite clear. it seems that the
Applicant has tried to produce ideological and poiitical background of
the alleged atrocities. It is a double failure. The allegations are not
founded on facts. And according to relevant rules of international law,
ideclogical and political background, as presented by the Applicant, is
without imporiance for the attribution of acts to a State. Hardly
anything contained in the Chapter 2.3 of the Memorial is related to
acts presented in Chapter 2.2 or in the Application in terms of ihe
relevant rules of international law.

1.1.4.14. Quoling the writings of Milan Vego, the Applicant
asserts that "The operational chain of command in the federal army
runs from the Supreme Defence Council... through the General Staif
in Belgrade to the commander of: .. the ‘Army of the Setbian
Republic of Bosnia and Herzegovina'.." (Memorial, para. 2.3.6.6, p.
80) The Applicant probably hopes that all problems associated with
the imputability of acts to a State can be resolved by quotations from
works of "famous” military experns as are Milan Vego or James Gow.
But the Applicant has not explained what were the socurces of
information of the distinguished experts. Do these gentlemen posses
supernatural power 0 see and know things that other pecple cannot
see and know or, is there perhaps some evidence? I there is
evidence, the Respondent should have an opportunity fo examinate it
and answer accordingly. Without such an opportunity, there couid be
no fair litigation.
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1.1.5. Places of the Alleged Crimes

1.1.51. All places of alleged particular acts, when they are
indicated by the Applicant, are on the territory of Bosnia and
Herzegovina.

Section 2 - Denial of Separate Allegations of the Applicant

1.2. Allegations Presented in the Application and Other
Pleadings, except the Memaorial

1.21.1. In para. 18 of the Application, the Applicant asserts
that "the Respondent's military and paramilitary forces and its militias
even bombarded and laid siege to Sarajevo.." There were no
paramilitary forces or militias under the command or any other
influence of the Respondent. The Yugoslav People's Army did not
bombard or lay siege to Sarajevo. !n April 1992, when the armed
rebellion of the Muslim and Croatian forces in Bosnia-Herzegovina
escalated into frontal attacks on the units of the Yugosiav People's
Army, fighting did take place in Sarajevo, in which the units of the
Yugoslav People’s Army took part but they defended themselves from
the attacks of the rebel forces. Acting in this way the units of the
Yugoslav People's Army observed the rules applicable t© this type of
armed conflict. Besides, the bombardment or siege of Sarajevo
cannot be qualified as genocide. In the parts of Sarajevo under
Muslim control a large number of Serbs were held as ethnic hostages
throughout the war In the definition of genocide it is assumed that
an act is consciocusly directed against members ©of an ethnic or
religious group. As regards the bombardment or siege of Sarajevo,
the perpetrator(s) of the acts could not, by committing them, attack
only the Muslims or the Croats living in Sarajevo without also
attacking the Serbs.

1.212 In paras. 19, 20 et al. of the Application, the
Applicant refers to the so-called ethnic cleansing. In para. 19 of the
Application, the Applicant points out that "the nearly 2 million Musiim
and Croat refugees /were/ expelied from these Serb-held territories.
Victims spoke of the use of intimidation and violence to induce them
to leave their homes.." None of the acts of ‘“intimidation and
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violence to induce them to leave their homes” constitute acis ol
gengcide since there is no genocidal intent. Ethnic cleansing is
ceriainly a crime against humanity but it cannot be defined as
genocide on the basis of the Genocide Convention.

1.2.1.3. In para. 23 of the Application, the Applicant states
that “"Considering the manner of the aggression, confiscation of
documents and the consequences manifested by the aggression, it is
clear that the YugosiaviSerb aggression has been pianned in
advance, with the objective of destroying Muslims within the nation
and occupying areas where they live.” This allegation of the Applicant
is a perversion of truth. Yugoslavia did not commit or plan any act of
aggression against Bosnia-Herzegovina, nor was the destruction of
Mustims and the occupation of the areas where they lived the goal
oi the policy of Yugoslavia.

1.2.2.4. The allegations presented in paras. 25 and 26 of ihe
Application to the effect that the behaviour of the Respondent is the
continuation of the policy of the Chetnik movement in World War
Two, the aim of which was allegedly t0 create "Greater Serbia® by
way of ethnic cleansing are unfounded. The Applicant provides no
source oOf the guotations presented in the said paragraphs. However,
even if the gquotations were accurate, they are irrelevant to the
responsibility of the Respondent from the point of view of international
law.

1.2.1.5 In para 27 of the Application, the Applicant makes
some general assertions which are not accurate. The Applicant goes
on to say: "In one such instance of genocide, Dr. Filippvi¢ - a
member of the Bosnian Government - in his press release on 16
Qctober 1992 stated that as many as 5,000 bodies were cremated in
a furnace at the Tomalica iron ore mine, according to eight
eyewitness accounts. Some witnesses report that people were bured
alive in the furnace (identities of the witnesses are known to the
Bosnian Government). People who have escaped from the Prjedor
mine report that some 20,000 people were kilied there and that the
bodies were covered with mining debris.” These assenions of the
Applicant are not true. The Applicant has provided no legally valid
piece of evidence to prove the said allegations.

1.2.1.6. In para. 28 of the Application, the Applicant brings up
the allegations which are not true and which have not been proved in
a valid way.

1.2.1.7. In paras. 29 and 33 of the Application, the Applicant

refers to the destruction of buildings which served the economic,
religious and other culiural needs, as well as housing requirements of
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the popuiation in Bosnia-Herzegovina. These acis do not constitute
acts of genocide and cannot be aitributed to the Respondent.

1.2.1.8. In para. 32 of the Application, the Applicant states
that "Shortly after the former Yugoslav army swept into eastern
Bosnia in April of 1992, a bearded scldier climbed the minaret of the
Rijetanska mosque in the town of Zvornik, hung a skuli-and-
crossbones flag out the window, and placed a cassette on the
recorder...”. These and other assestions presented in the said
paragraph are not true. The fact is that the Yugoslav People's Army
began to withdraw from Bosnia-Herzegovina at the end of Aprit 1992
and that its withdrawal was continuously obsirucied by the attacks of
the Muslim and Croatian forces under the command of the
Government n Sarajevo. There were no “bearded soldiers” among
the members of the Yugoslav People's Army and the Yugoslav
People’'s Army possessed no flag resembling even remotely the
"skull-and-crossbones ilag".

1.2.1.9. in para. 34 of the Apgplication it is said: "On 16 May
1992, at least 83 Muslims were summarily executed by Serbian
paramilitary units in the viliage of Zaklopata, which had been an
almost exclusively Muslim village. By the account of one wilness,
Najla Hodzi¢, the Serbian paramilitary units ({Chetniks} clearly
committed acts of genocide. At 430 pm. Serpian soldiers
approached Hodzic¢'s house, and called Hodzi¢'s brother-in-law Haso,
an "Ustada" The Serb units ordered Haso to give up his weapons
(Haso was unarmed at the time) and when he did not comply
immediately, he was shot and killed on the spot. This is an act of
genccide: the soldiers labeiled Haso an Usta3a, indicating their
identification of him as a Muslim, and killed him immediately after
identifying him as a Muslim."... The assertions of the Applicant are
not frue. The Applicant offered ne valid proof to substantiate the said
assertions. Moreover, this act, even if commitied, cannoct be attributed
to the FR of Yugoslavia.

1.2.1.10. In para. 35 of the Application, the Applicant refers io
the reports according to which Serb soldiers deliberately killed
helpless Muslims outside wmilitary targets and points out the
bombardment of Biha¢ as an example. These assertions are not true.
it is known that the V Corps of the Muslim army under the control of
Alija izetbegovi¢ and under the direct command of Arif Dudakovié
was deployed in Bihaé and that war was waged there beiween these
forces and the Muslim forces under the command of Fikret Abdic,
who, opposing Alila lzetbegovi¢'s Istamic fundamentalism, had
established the Autcnomcus Province of Western Bosnia. The
members of the V Corps under the command of Arif Dudakovic were
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guartered in Biha¢, while the iorces under the command of Fikret
Abdi¢ held positions outside Bihat¢. As these forces were engaged in
fighting, it is obvious that some establishments in Bihat¢ were
exposed to attacks.

1.2.1.11. In para. 36 of the Appiication it is said: "The United
Siaies Departmeni alsc confirms the existence of intentional killings
of Muslims and Creats by Serbian paramiiitary forces in the Republic
of Bosnia and Herzegovina.” Even if there were intentional killings, i
does not mean that acts of genocide were invoived. Besides, the
acts of the Serbian paramilitary forces cannot be attribvied o
Yugoslavia and it cannot be responsible for these acts. It is furiher
said in the same paragraph of the Application that "State Department
spokesman Richard Boucher confirmed reports of the existence of
detention centres in Bosnia and Herzegovina where citizens are being
tortured and killed”. This assertion, either, does not prove that an act
of genocide was committed. Similarly, the establishment of detention
centres in Boshia-Herzegovina and the events in these camps cannot
be atiributed t0 Yugosiavia and it cannot be heid responsible for what
was going on there. Further on, it is said in the same paragraph that
“Serbian unit snipers opened fire on a bus transporting orphans out
of a city which resuited in the death of an iniani and foddler”. The
Applicant State produced no evidence that Serbian unit snipers had
opened fire. It is also silent about the fact that one of the killed
children was of Serbian nationality. This act cannot be qualitied as
genocide, nor can it be aftributed to Yugoslavia. The said paragraph
of the Application finishes with the following description: "In the town
of Kozarac and surrounding villages {(a predominantly Muslim area),
Serb unit forces attacked on 24 May with mortar and artillery in an
atiack that lasted all night. The townspeople eventually surrendered
after hiding in the woaods. They were released once they had forfeited
their weapons. The next day, however, the Serb units showed up
again and shelled the now defenceless villagers and townspeople”. It
is evident that a conflict of belligerent parties was involved and that
the Serbian forces released the enemy after it had surrendered its
weapons. The reason for the subsequent atiack and its effects are
not possible to perceive from the presented account. [t is not
possible to conclude either that an act of genocide was committed,
nor is it possible to attribute the said act to Yugoslavia even if it was
indeed committed, which the Applicant has not proved.

1.2.1.12. In para. 37 of the Application, the Applicant asseris
that "recreational killings of Muslims and Croats occurred in the Serb-
run detention camps” and that these killings were allegedly committed
by paramilitary groups from Serbia. These assertions, as well as
many others made by the Applicant, remain unproved. But even if
they were true, the described mannes of killing is certainly a crime,
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but it is not an act of genocide. Besides, such acts cannot be
attributed to Yugoslavia. The words of an unidentified witness are
qguoted in the same paragraph to the effect that in one case a victim,
before being killed, was asked about religious affiliation. Not only has
this case not been proved, but it has not even been described in
more detail, therefore it is not possible to argue that an act of
genocide was commitied on the basis of an assertion of the
Applicant, nor is it possible to attribute this act to Yugoslavia.

1.2.1.13 In para. 38 of the Application it is said thai Serbian
militia forces massacred 200 Muslim refugees on a narrow mountain
track. The Applicant has produced no valid evidence to prove these
allegations. On the basis of what has been presented by the
Applicant it is not possible to conclude that this event did indeed
take place, but even if it did, it is not possible to argue that an act
of genccide is involved. If only male refugees were killed, it is an
indication that the intent was to eliminate a potential adversary in
armed conilict. This is certainly a crime, provided it did occur, but hoi
a crime of genocide Besides, the described acts, even if they did
occur, cannot be attributed to Yugoslavia, therefore Yugoslavia cannot
be held responsible for them. That these allegations of the Applicant
are devoid of any credibility is evinced by the following assertions,
contained in the same paragraph of the Application: "One witness
who was captured by Serb forces gave the following account of his
captivity: he saw at least 30 people taken to sewage canals where
their throats were Cut; he saw a doctor sht the throats of healthy
young persons, cut the organs and pack them in plastic bags, and
then put them in a refrigerator truck; he also saw how the guards
broke a prisoner's head with gun buits to spill the brains. They then
called the dogs to eat the brains.” The Applicant has not produced
valid evidence to prove these allegations. The wiiness states that the
Muslims were killed in order to use their organs and describes what
he allegediy saw. It is not necessary 0 possess expert medical
knowledge to conclude that the described manner of taking human
organs for transplantation is medically impossible.

1.2.1.14. The alleged killing of the Imam Mustafa Mojkanovic
is described in para. 39 of the Application. As in many oiher
instances, the Applicant has not procduced adequate evidence to
prove the allegations. But even if the assertions of the Applicant were
true, this act cannot be imputed o Yugoslavia.

1.2.1.15. The case described in para. 40 of the Application is
also devoid of any credibility:” One Muslim prisoner of a Serb-run
detention camp told of three prisoners beaten unconscious and then
revived with cold water. Then, one of the prisoners was forced to bite
the testicles off another.” It is hard to beiieve that a man beaten
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unconscious and then revived by being poured with ¢old water would
be able o bite off the testicles of another man. But even if this act
did occur, it is not possible to conclude from what has been
presented that it was an act of genocide, nor couid it be attributed to
Yugoslavia.

1.2.1.16. The asseriions in para. 41 of the Application do not
correspond with the truth. The Applicant has not proved them. But
even if they were true, they indicate that killings were carried out
discriminately and that there did not exist a genocidal intent. The
report to the effect that 36 Muslim adults and 27 Muslim children
were thrown out of hospital and executed to make room for wounded
Serbian soldiers is unirue. Nothing of the kind happened.

1.2.1.17. The assertions in para 42 of the Application,
contained in the said reports, are unfounded and untrue. The alleged
injuries of 43 Croats killed in the massacre in the city of Vocin are
exactly those that were typical of the injuries caused to Serbian
victims. Besides, the time of the alleged crime - January 1992 - is
unbelievable.

1.2.1.18. Unidentified wiinesses are quoted in para. 43 of the
Application and it is asserted that they iestified to alleged killings of
Muslims. The Applicant has provided no data about the victims or the
perpetrators, the place and time of the alleged commission of the
crime, the circumstances under which the alleged crime was
committed, etc. The Respondent denies the allegations.

1.2.1.18. A Muslim woman's testimeny is presented in para.
44.B of the Application; she ‘described the atrocities commitied
againsi her and her family...". Even if the statement were true, and
the Applicant has not proved that it is true and the Respondent
denies i, it is evident that the intent with which the alleged act was
commitied was the expulsion of Muslims, and that excludes genocide.
Besides, even if these acts were indeed committed, they cannot be
attribuied to the Respondent and it is not responsible for them.

1.2.1.20. Part of the statement of a Muslim woman, identified
as "AD 010", has been presented in para. 44.C of the Application
The statement is unconvincing with its story about a man who
survived execution even though he had sustained three wounds. He
managed to survive, living in the woods for two monihs (although he
had three wounds), and then he was caught again and has no longer
been heard of ever since. It is extremely unconvincing. Besides, it is
said that the perpetrators of all acts were "Chetniks”. Even if the
ailegations of this witness were frue, the acts of "Chetniks" cannot be
attributed io the Respondent and it is not responsible for them.
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1.2.1.21. Parts of the allegation of a witness identified as
"004 JF" are presented in para. 44.D of the Application. It includes,
inter alia, the following part the statement of ithe witness : "On the 30
May, 1992, was forcibly detained in Prijedor SUP at 9 p.m... There
were about one hundred Serb soldiers in the room ‘interrogating’ and
beating us. They kept swearing at as saying "You f... want a republic’
You f.. want a state', 'You want a f.. Muslim siate.* The
Respondent denies all the allegations contained in the statement of
the witness as untrue and unproved. But even if we assume that the
said aliegations are true, it is obvious that the mntention of those who
committed the described acts was o settle scores with their political
adversaries with whom they were in armed conflict and not to commit
genocide of Muslims or Croats. Besides, these acts cannot be
attributed 0 the Respondent and it cannot be held responsible for
them.

1.2.1.22. Parts of the allegation of a young Muslim woman,
identified as “JK OO1", are presented in para. 44.E of the
Application. In the quoted part of her statement she says: "When they
were searching my home we were taken into the backyard and made
to stand in a row. They threatened to shoot us if they found weapons
in the house..”. Assuming that this siatement is true, and the
Applicant has not proved that it is and the Respondent therefore
denies it, it points to the fact that the reason for the described
violence was related to the political and military conflict and not to
the intention of destroying the members of the Muslim or any oiher
ethnic or religious group.

1.2.1.23. Paris of the statement of a former inmate of the
detention centre, identified as "003 NAY, are presented in para. 44.F
of the Appiication in which (under "e") it is, inter_alia, said: "Serb
guards, soldiers, civilians, interrcgators... were incessantly humiliating
us verbally, swearing: .. 'You f.. Turkish bastards, you want a
state’...” In the same statement under "h" it is said: "Often Serb
civilians were let into the conceniration camp including women and
children. They would spit on us, stone us, beat us with anything they
could lay their hands on.." The presented part oi the statement
cannot be accepted as evidence for the allegations contained in it
and the Respondent denies them as untrue and unproved. However,
even if the allegations were true, the quoted parts of the siatement
indicate that the reason for the violence was the political and armed
conflict, as well as revenge, and not an intent to destroy the
members of an ethnic or religious group. Besides, these acts cannot
be attributed 0 the Respondent and it is not responsible for them.
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1.2.1.24. Para. 44.H to 44N of the Application retates to the
case of Borislav Herak, captured Serbian soldier, tried before a
Sarajevo court for the crimes he had allegedly committed. He
conceded before the court that he himself had committed some
crimes or described those that he had witnessed and that had
allegedly been committed with an intent to camry out “ethnic
cleansing”. The veracity of his statement is seriously called in
question by the following facts. While he spoke about the crimes that
he or others had allegedly committed, those present in the couriroom
apptauded him, treated him io0 various things and accepted his
statements with undisguised approval. Herak said to the journalist that
he had spoken 1o that he was afraid of being subjected to torture
once he completed his testimony before the court. The journalist
interceded with the Muslim authorities and was given assurances that
Herak would not be tortured {(John F. Burns, Slaughter in the Name
of Serbia, the Guardian, 3 December 1982, presented by the
Applicant as Annex 38, Part 2 i0 the Memorial).

On the basis of the Herak's testimony the second accused
person, Sretko Damjanovié, has been senienced by the same court in
Sarajeve because of the alledged murder of two brothers of Muslim
nationality. However, it has been established that these two brothers,
Kasim and Asim Bleki¢, are alive. {Chris Hedges, "Jailed Serbs
"Victims Found Alive", Embarressing, Bosnia”, "The New York Times”
1 March 1997, Annex No 4, pp 7-8).

Obviously, Borislav Herak is a mentally affected person who
made his siaiemenis apprehensive that he would be tortured. The
following words of Herak are quoted in para. 44. of the Application:
"We were told that Ahatovi¢i must be cleansad Serbian territory, that
it was a strategic place between llidza and Rajlovac...”. Even if one
assumes that Herak's staiements are true, they cannot serve as
evidence that an act of genocide was committed considering that it
transpires from the quoted pait of the statement that the reason for
the violence was of a military nature. The killing of the civilians, if it
did occur, is ceriainly a ¢rime, but it is not genocide because there
was no genocidal intent. Besides, the acts quoted by Herak cannot
be aftributed to the Respondent and it cannot be held responsible for
them.

1.2.1.25. In paras. 45 to 58 of the Application, the Applicant
refers to rape. in para. 47 of the Application it is said: "According to
investigations by both Amnesty Internationat and the European
Council, the rapes and sexual abuses that are occumring in Bosnia
and Herzegovina are part of a deliberate and c¢rganized plan of
destruction of the Muslim people. This consiitutes genocide under the
terms  of the Convention" Pars of the reponts of Amnesty
Internaticnal and the Council of Europe are presented in the
paragraphs that follow. In the quoted parts of these reports it is not
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stated that rapes are "part of a deliberaie and organized plan of
destruction of the Muslim people”. The Applicant has produced no
evidence that the quoted figures of raped Muslim women are realistic.
These figures are surely significantli exaggerated. 1t is questionable
whether an act of genocide can be committed by rape, but even if it
can, the Applicani has presented no such case and has not proved
in a valid way the existence of the elements of genoccide. Besides,
acts of rape and sexual abuse cannot be attributed to the
Respondent.

1.2.1.26. Parts of reports on the infliction of serious bodily and
mental injuries on Muslims are presented in paras. 59 to 6§ of the
Application, in which the Applicant asserts that the said injuries
constitute acis of genocide. The Applicant has neither presented nor
proved the existence of any case of genccide in the said paragraphs.
Nore can any of the quoied acts be attributed to the Respondent.

1.2.1.27. In para. 70 of the Application, the Applicant refers to
the alieged destruction of Muslim villages and houses and qualifies it
as genocide. However, in the same paragraph it is stated: “in the
village of Celinac, 17 houses occupied by Musiim families were blown
up in a single night, after reporis were received that some soldiers
from the village had been killed in combat.” The Applicant has not
proved the veracity of this asseriion and the Respondent denies that
it is true, but even if it were, it is evident that what is involved here
is revenge and not a genocidal intent. 1t has been reiterated several
times that the bombardment of Sarajevo cannot be qualified as
genoccide considering that, in addition to Muslims and Croats, Setbs
also lived in the part of the city under Muslim contro! as ethnic
hostages. The other allegations from para. 70 of the Application are
unfounded, but even if they were true, they do not prove the
existence of genccide, nor can the described act be attributed to the
Respondent.

1.2.1.28. In para. 72 ot the Applicaticn, the Applicant refers to
the evenis which aliegedly took place in the village of Skelani on 7
and 8 May 1992 It can be seen from the description that the said
events are related to the armed conflict between the two sides and
that the described acts were commited with the intention of
eliminating the enemy. The Applicant has not proved the veracity of
the allegations, but even if they were true, the described evenis
cannot be quatified as genocide, nor can the described act be
attributed to the Respondent.

1.2.1.29. In paras. 71, 73, 74 and 82 A, the Applicant assemns

that some events allegedly cccurred in a detention camp under ihe
control of Bosnian Serb forces. In para. 73 of the Application it is
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said: "As Serbian military officials in Banja LLuka stated, the prisoners
are categorized, including a category for 'Muslim combatants. The
following is a partial list of United Nations findings regarding some of
the camps: In Bosanski Novi; a football field is used as a holding
ground for Muslims while their houses are being searched by the
Serbian forces and the men of fighting age are transpored to
concentration camps...”. It is clear that detention camps were
established for different purposes and that the reason for their
establishmerit was not genocide. In any case, the establishment of
camps, including the events in them, cannot be attributed to the
Respondent and it is not responsible for them.

1.2.1.30. In para. 75 of the Application, the Applicant asserts
that ghettos were allegedly set up for the non-Serbian popuiation. The
Applicant has not proved these asseriions, especially the propriety of
likening those ‘“ghettos” to the Nazi Warsaw ghetto and the
Respondent denies it. The Applicant has presented ne evidence of
the existence of the elements necessary 10 argue that an act of
genocide has been committed. Accordingiy, the quoted acts cannot
be qualified as genocide and cannot be attributed {0 Yugoslavia.

1.2.1.31. In paras. 76 and 77 of the Application, the Applicant
alleges that there was forcible deportation and forcible displacement.
The allegations, the veracity of which bas not been proved by the
Applicani, do not indicate that genocide was committed, nor can
these acts be atiributed to the Respondent.

1.2.1.32. In paras. 78 and 78 of the Application, the Applicant
refers again t0 the bombardment of Sarajevo. The bombardment of
Sarajevo cannot be qualified as genocide, because the acts of
bombardment could not be aimed exclusively at members of one
ethnic or religious group; these acts harmed equally all inhabitants
under the Muslim control in Sarajevo, many of whom were Serbs
heid as ethnic hostages. Besides, the acts of the bombardment of
Sarajevo cannot be attributed to the Respondent.

1.2.1.33. In paras. 80 and 81 of the Application, the Applicant
asserts that the Bosnian Serb auihorities attacked convoys
transporting humanitarian aid to the Mushm population and qualifies it
as genocide. The convoys were indeed held up sometimes as those
responsibie in the convoys refused to allow that they be searched
because of a suspicion that weapons were smuggled in them for
Muslim dorces, which was done occasionally. Convoys were
sometimes held up by the embiltered Serbian population. However,
more often than not the convoys did reach their destinations. The
quoted acis cannot be qualified as genocide, nor can they be
attributed to the Respondent.
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1.2.1.34. The Applicant filed on 22 March 19393 (probably on
22 March as the date on the copy is not readily legible) in the
Reqistry of the Court two documents entitled “"Supplementary
Submission in Support of the Application of the Republic of Bosnia
and Herzegovina instituting legal proceedings against Yugoslavia
{(Serbia and Montenegro) on the basis of the 1948 Genocide
Convention and in support of its Request for an indication of
provisional measures of protection”. "The Agent of Bosnia and
Herzegovina explained that it had been intended that these be
included in, or annexed te, the Application or the Request for the
indication of provisional measures, but there had been insufficient
time for this to be done."(Letter dated 22 March 1993, seni by the
Registrar of the Court to the Minisier for Foreign Affairs of the
Federal Republic of Yugoslavia). Both of these documents were
subsequently included in the Application Instituiing Proceedings Filed
in the Registry of the Court on 20 March 1993, printed by the
international Court of Justice, by having new paragraphs, denoted by
numbers and letlers, added to the initial Application. One of
documents contains excerpts from press reports, primarity those of
"The New York Times". Press reports, as well as statements of State
ofiicials, are noi valid evidence i0 substantiate the assertions of the
Applicant. Accordingly, the presented asseriions have remained
unproved and are untrue. Besides, nothing presented in this
document is related to ithe non-compliance with the obligations set
forth in the Genocide Convention. The said assertions are related ©
armed conflicts in the temitory of Bosnia-Herzegovina and armed
conflicts do not necessarily constitute an act ot genocide.

1.21.35. On 1 April 1993, the Applicant filed a new
“Supplementary Submission in Suppori of the Application of the
Republic of Bosnia and Herzegovina Instituting Legal Proceedings
against Yugoslavia... on the Basis of the 1948 Genoccide Convention
and in Support of hs Request for an indication of Provisional
Measures of Protection”. This Submission contains the information
published by some media on armed conilicts in the temitory of
Bosnia-Herzegovina, as well as the statements made by some State
officials in this regard. What has been presented cannot be
considered proved. The presented assertions are not true. Similarly,
no information is related to the non-compliance with the obligations
set forth in the Convention on the Prevention and Punishment of the
Crime of Genocide.

1.2.1.36. The Request for the Indication of Provisional
Measures of Protection Submitted by the Government of the Republic
of Bosnia and Herzegovina, dated 27 July 1993 abounds in
information published in the media about the events in Bosnia-
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Herzegovina that took place after 20 March 1993. In this Request
either the Applicant has not provided anything that covid be a valid
piece of evidence before the Court. Press reporis cannot be valid
evidence before the Couri. Not even by providing press reports was
the Applicant able to demonstrate in a valid way the exisience of any
act which could be qualified as a non-compliance with the obligations
set forth in the Genocide Convention, still  less that such an act
could be attributed 1o Yugoslavia. In this context, statements of State
officials could be taken as testimonies of the policies of their
governmenis and not as valid evidence before the Coun reiated to
the subject-matter of their statements.

1.3. Allegations Presented in the Memorial

1.3.1. Alleged Concentration Camps

1.3.1.1. The Applicant’'s allegations in Chapier 2.1. paras
2.1.0.1.- 21.0.11. of the Memorial {pp.11-15) are not based on facts
and the Respondent denies them.

1.3.1.2. The setting up of detention centres to which section
2.2.1. of the Memorial (pp.17-29) is devoted, is not in itself an act of
genocide.

1.3.1.3. The Applicant offers no evidence of the systematic
destruction of Muslims in “concentration camps” by Serbs. The
ferencing medicine expert opinicn refered to in Part 221. of the
Memorial reads, inter alia, as follows:

"However, these statements-submissions are founded only on
eyewitness accounts and are followed with neither evidence nor
substantial proof. Namely, if there had been a mass burial in the
open pits of the mine, a medical forensic exhumation should be
performed in order to, first of all, establish the exisience of a mass
grave, i.e to establish the number of those buried there, the cause of
their death, their sex and age.

“From the medical forensic standpoint, it results that the
Application first gives generai conclusion, and then confirms them by
accounts of some witnesses. This is especially evident when the
mass executions, mass graves, mass lorturing, etc. are the subject".
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(Sudsko-medicinska ekspertiza na Odeljak broj 2.2.1. TuZbe/Medical
forensic experiise related to the Section 2.21. of the Memorial,
Annex No 5, pp. 9-12/13-16)

1.3.1.4. The Serbian authorities in the Republic of Spska
operated a number of detention centres for a short time and then
dissoived them. The Muslims and the Croats did not comply with that
obligation (See para. 1.1.3.22. of the Counter-Memaonal).

1.3.1.5. On 31 December 1993, the Internationa! Committee of
the Red Cross had, in its "active records”, the figure of 5,500
detainees, 40 per cent of them held by Bosnian Croat authorities, 25
per cent by the Government oi "Bosnia-Herzegovina” {the Muslims),
13 per cent by the Bosnian Serbs and the rest by the forces of the
Autonomous Province of Western Bosnia - the Muslims of Fikret
Abdi¢. (Sixth Pericdic Report of the Special Rapporteur, Mazowiecki,
Doc. E/CN.4M1884M110, 21 February 1894, para 34, Annex No 6, p.
18). The Special Rapporteur goes on to siate: “The camp in Batkovid
contained approximately 1.000 Muslim priscners at the time of the
visit, housed in two storage buildings, The prisoners did not complain
of ill-treatment and, in general, appeared to be in good health”
(Report of the Special Rapporteur A/A7/866, 17 November 1992, para
29 Annex 7, p. 20).

1.3.1.6. The Serb forces could not have "made exiensive use
of concentration camps" from the beginning of 1992 as asserted in
para 2.2.1.1. of the Memorial (p.17), because ihat wouid mean from
January or February 1892. The Applicant itself, in "processing” three
detention centers makes mention only oi the period of three months
of their "operation” in mid-1992. Besides, the war in Bosnia and
Herzegovina began in April 1882. There were no concentration camps
on the Serbian side and the asseriions of the Applicant that there
were 170 "such camps” imply that, in addition to the three of which
oniy superficial charges are made, there existed another 167, which
is absurd and cannot be proved at all.

1.3.1.7. As to the allegation that at least 14 camps were set
up in Serbia {section 2.2.1.2. of the Memorial), the Respondent refers
to the Report of the CSCE Missicn tc inspect alleged piaces of
detention in the Republics of Serbia and Montenegro, 13-18 January
1993 in which it iIs siaied:

"1. On 13-14 August 1992, the Fifieenith Meeting of the
Committee of Senicr Officials {(CSO) of the Conterence on Secunty
and Cooperation in Europe (CSCE) decided to establish a rapporieur
mission to investigate allegations of gross human rights abuses in the
territory  of the former Yugoslavia, with particular focus on the
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situation in the Republic of Bosnia and Herzegovina. In coordination
with the international Committee of the Red Cross and the United
Nations Commission on Human Rights, the primary task of the
rapporteur mission was t0 ensure that all alleged places of detention
- irrespective of the nationality of the detainees - were inspected
within the shortest possible time.”

"2. This humanitarian mission, headed by Sir John Thomson
oi the United Kingdom, visited the Republic of Bosnia and
Herzegovina from 29 August to 4 September 1992..°

"3. The report of the Mission noted that the President of the
Republic of Bosnia and Herzegovina, Mr. Alija lzetbegovi¢, had
requesied an investigation oi a list of locations in the Republics of
Serbia and Montenegro which were allegedly places of detention for
Muslims. Aithough the mandate of the Mission was restricted to
Bosnia and Herzegovina, during a visit with the federal authorities in
Belgrade, the Mission was able to invesiigate one of those alleged
places of deteniion, a coal mine at Aleksinac in the Republic of
Serbia, where there was no evidence of detainees. This visit was
facilitated by the Federal Prime Minister, Mr. Milan Pani¢, who invited
the Mission to visit the remaining alleged places of detention and
who assured the cocoperation of the authorities. Accordingly, the
Mission recommended follow-up action on the request of Mr
lzetbegovic. (See the Thomson Mission report of Seplember 1882,
p.18). On the basis of this recommendation, the Seventeenth Meeting
of the CSO on 4-5 November reguested Sir John Thomson to
nominate two or three of his colleagues to visit the remaining alleged
places of detention.”

"4, In order to carry oul this mandate, Sir John Thomson
asked Ambassador J. Kenneth Blackwell of the United States io head
the follow-up Mission. He was accompanied by Rapponeurs Dr. Ove
.. Bring (Appointed by the Swedish Ministry for Foreign Aftairs) and
Mr. Payam Akhavan (appointed by the European Community
Presidency) toc visit the Republics of Serbia and Montenegro from 13
to 18 January 1993. The purpose of the Mission was 10 investigate
those alleged places of detention contained in the list provided by Mr.
izetbegovi€, especially those which had not been previously visited by
competent international authorities. Accordingly, with the cooperation
of the federal authorities, as well as the authorities of the Republics
of Serbia and Montenegro, the Mission visited nine alleged areas and
places of detention.”

"34. On the basis of visits to the specific sites mentioned in
this report, the Rapporteurs have not been able to verify the
existence of any places of detention in the Republics of Serbia and
Montensgro” (Report of the CSCE Mission to Inspect Alleged Places
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of Detention in the Republics of Serbia and Montenegro, Annex No 8,
pp. 21-36)

The places visited were: Prijepolie, Nik3i¢, Bor, Sremska
Mitrovica, Sabac, Loznica, Mokra Gora, Subotica. There were no
camps in the teritory of the FR of Yugoslavia, as alleged by the
Applicant.

1.3.1.8. Although in para 2.2.1.2. of the Memorial {p. 22), the
Applicant makes mention of five Serb concentration camps in the
territory of the Republic of Srpska, it proceeds to give specific data
only for three of the mentioned five. Protection centre in Trnopolie
was a place where local civilian people gathered io find shelter from
military operations taken in this area. The Cenire in Manjata was a
place where mainly war criminals were gathered shortly before their
exchange. (Joan Phillips, Who is making the news in Bosnia, The
Living Marxism, 12 May 1993, Annex No 9, pp. 3711 - 37/4).

a) Prijedor {(Omarska)

1.3.1.8. The Applicant asserts that 11,000 civilians were
detained in the detention centre of Omarska and invokes the Second
Submission to the Security Council made by Canada, 30 June 1993,
p. 15 (8/268018). The figure of 11,000 detained civilians is not
specified in the annexes of the Second Submission as presented by
the Applicant. In his report of 17 November 1882 (S/24809; A/47/688,
p. 13), also presenied in the annexes of the Applicant, United
Nations Special Rapporteur Mazowiecki states that approximately
3,000 persons, "mainly Muslims”, were detained in the detention
carmp of Omarska. In Helsinki Waich Releases Eight Cases for War
Crimes Tribunal on Former Yugoslavia, vol. 5, Issue 12 of 1 August
1983 (p. 16), presented by the Applicant in the Annexes to the
Memorial, it is said that approximately 2,000 Muslims and a smaller
number of Croals were detained in Omarska.

There exists no reliable evidence as to the number of
detainees in the Report of United WNations Special Rapporteur
Mazowiecki of 17 November 1392 and in Helsinki Watch Releases
Fight Cases for War Crimes Tribunal on Former Yugoslavia, vol. 5,
Issue 12 of 1 August 1993, while the Applicant made no effort
whatsocever to prove its figure of 11, 000 detainees. The Respondent
denies this allegation.

1.3.1.10. On the basis of a few would-be witnesses and their
statements, the Applicant asseris that between 1,200 and 2,000
people were killed in this detention centre {(para. 2.2.1.4. oi the
Memorial, p.22), however to that effect, it quotes the statement of
only one witness, who says that in 9 weeks "he was forced to take
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part in burying between 700 and 800 bodies (para. 2.2.1.6. of the
Memosial, p.23).

The Information submitied by the Ambassador of Austria to
the Secretary-General of the United Nations of 6 March 1993
(S/25377) and presented by the Applicant in the Annexes to the
Memorial, contains the statements of a few would-be witnesses about
the killings in the detention centre of Omarska. All these witnesses
spent approximately the same perigd of time in the detention centre
(May-August 1992). However, the presented statements differ in some
important points. One witness assers that he saw 1,200 to 1,400
dead bodies, the other declares that he saw 2,000, while the third
says that he witnessed 50 executions and the fourth claims that he
saw 4 executions. The sixth submission of the Government of the
USA, presented as Annex 48, Part 2, i0 the Memorial, contains a
statement of a would-be witness to the effect that he spent the time
from 20 July to 6 August in the detention centre of Omarska and that
he testified to the killinig of 20 people in the detention centre.

The way they have been made, none of these statements can
be sustained as court evidence and the immense differences in the
perception of the same events which occurred within the same period
of time cast a serious doubt on their veracity. The Respodent denies
the veracity of the presenied statements of the witnesses.

1.3.1.11. The Memorial itseli provides essentially different
data. While in para. 2.2.1.4. {p. 22} it is said that from 1,200 to 2,000
people were killed, in para. 2.2.1.6. {p. 23) it is said that from 700 to
800 people were killed. The Respondent denies these allegations as
untrue and unproved.

1.3.1.12. The Respondent also denies the allegations of the
Applicant related to torture in the detention centre of Omarska as
untrue and unproved. Besides, neither of alleged acts of killings or
torture or any other act commited in the detention centre can be
attributed to the Respondent.

1.3.1.13. The Bosnian Serb side was accused of "having shut
down the Omarska camp under the pressure of the world community,
while in fact it transferred the prisoners to other camps” (para
2.2.1.10. of the Memorial, p. 24). The truth is that the Bosnian Serb
side shut down the detention centres and released the civilians and
since Omarska was an investigation centre, those who were
ascertained to have participated in war operations and committed war
crimes were sent on to PoW camp Manjaga, i ubrzo nakon toga su
bili razmenjeni. The Muslims released from the Omarska centre, kag i
oni iz Manjate immediately joined the infamous V Corps of the
Army of the Republic of Bosnia and Herzegovina.
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b) Prijedor {Keraterm)

1.3.1.14. The Applicant asserts that "media attention forced
the Serbs to shut /.. down® this camp as well. {para 2.2.1.11. of the
Memorial, p.25}. It is true that the Serbs were the victim of an
unscrupulous media smear campaign, but it is also true that the
camps of all the three sides were supposed to be shut down
following an agreement reached in Geneva. The Bosnian Serb side
complied with the provisions of that agreement, the other two didni.
The impression therefore was re-created that oniy the Serbs had
camps because they were the only ones to shut them down.

1.3.1.15. Para 2.2.1.12. of the Memorial (p.25) contains
insinuations that, prior to the arival of the Bed Cross, and under the
pressure of media the Serbs had transferred 1,500 prisoners from this
centre to the protection centre at Trnopolie. The facts prove that
Keraterm was a detention centre in which investigation was carried
out of war crimes commited by the persons brought to this centre.
Therefore, the allegation of the Applicant that 1.500 persons were
transferred from Keraterm to Trnopolije is probably true, because
those were the persons who were not proved that they had
commitied crimes, They were transferred to Trnopolje for the iamily
reunicn, while those who wanted to leave the Municipality of Prijedor
were further transferred to the terrotory under the control of the
Muslim side..

1.3.1.18. The Applicant alieges that in camps and other
places the Serbs resorted t0 a poiicy of starvation which, in addition
to being unfounded, is cynical as well. At that time aimost the entire
poputation of the Republic of Srpska was starving. The situation had
been created by the civil war, as well as by the sanctions imposed
by the United Nations Security Council, so that it was not possibie to
provide more food 0 camp prisoners.

1.3.1.17. The Respondent denies the allegations of the
Applicant about the massacre that aliegedly took place on 24 and 25
July 1992 at the Keraterm detention centre. These, as well as all
other allegations, have not been proved in an appropriate way. On
the basis ¢i the excerpts from the statements of would-be witnesses,
presented by the Applicant, it is not possible to establish what reafly
happened on 24 and 25 July at the Keraterm detention centre. Even
if a mass killing did take place, the excempts from the statements of
witnesses, presented by the Applicant, iead to the conclusion that this
act cannot be defined as genocide. In the statement of a 3B-year-old
witness from Hambarina, identified as AH., it is said: "Some were
already hailucinating from the heat, and a ruckus ensued. The guards
staried shouting that they would shoot us. A general panic gripped
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the room..." Considering that, according to the presented statements,
the event took place in the evening of 24 Juiy 1992 after 8 p.m., ie.
after the sun had already set, the assertion that the heat was the
cause of the riot cannot be sustained.The same witness says that the
guards came to their room in the morning, adding: "They said that
they were looking for the feaders of the riot." By quoting the words of
the guard, the witness indicaies that there was a rebellion.

i.3.1.18. In the description of the events, published in the
Third Submission of the Government of the United States of America
t0 the Secretary-General of 10 November 1982 (p.B), (5/24791) and
presented in the Annexes to the Memetial, i is said: "On 24 July,
the prisoners in the rocom were given some water, but in the words of
one of the witnesses, ‘they pui something in the water' and the men
‘became crazy'. Then something was shot through the window, which
produced smoke and gas. The prisoners began screaming and
pounding on the doors;, some began to hallucinate and fight each
other. Others managed to force a hole in the sheet metal of a door
and stafted t0 escape the room, but were then killed by guards
standing outside,..." Poisoned water and a poisonous gas aie given
here as the cause of the riot.

There is an evident dilerence in the description of the event
which allegedly happened that night.

1.3.1.18 The same event is referred to in the report on the
situation of human rights in the territory of the former Yugoslavia,
prepared by United Nations Special Rapporteur Tadeusz Mazowiecki
and circutated as United NMNations document A/47/666, S/24809 of 17
November 1992 {presented as Annex 4 to Pait 2 of the Memaotial),
on page 13, para. 30 it is said: "According to other sources, the
execution of these prisoners is believed to have been a reprisal for
the death of the brother of the liaison officer of the focal Red Cross
responsible for this facility, who was killed in combat at Kozarac.”

1.3.1.20. Accordingly, what is invoived here is a rebeliion of
the prisoners, sc that suppression measures were taken, or an act of
reprisal. In any case, if the mass killing did take place, it is indeed a
crime, but it cannot be qualified as a crime of genocide because
there was no genocidal intent. Besides, it cannot be attributed to the
Respondent.

c) Br&ko (Harbour)
1.3.1.21. The allegations of the Applicant with respect to the
Brike (Harbour) detention centre are of such scope and character

that they escape serious court control. Except in one case, no
concreie event has been quoted and some assessments from various
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reports on the number of killed people, alleged torture, rapes, etc. are
taken over instead. The Respondent denies all the allegations as
unirue and unproved.

1.3.1.22. |f the killed people were allegediy buried in mass
graves, the Applicant should present evidence, as well as the
evidence that they have been thrown into the Sava river since such
allegations are impossible to prove without corpses oF eyewitnesses.
Thete is no witness in Bosnia-Herzegovina and the FR of Yugoslavia
that has seen such a corpse. When the Serbs were Killed and thrown
into the Sava river in World War Two, corpses could be seen along
the entise course of the Sava river and it was not possibie to hide
them. The allegations about incineration in furnaces and destruction
in local processing plants have been made with the intention of
calling up the airocities of Nazi concentration camps without providing
any evidence whatsoever.

1.3.1.23. The Applicant refers 10 the Seventh USA Submission
(5/25586), page 30, as the source of the allegation about the
existence of mass graves, bui the indicated locations there do not
geographically belong to the BrZko area and are quite unknown.

1.3.1.24. In the Third Submission of the United States oi
America to the United Nations Secretary-Generai of 10 November
1992, 8/24791, (page 7), referred t0 by the Appiicant, it is said:
"Upon amival, all internees were questioned by one of the three
inspecters who decided their fate. For example, if a person was a
member of the Party of Democratic Action or the Croatian Democratic
Community political parties, he was executed at the camp. Other
questions included whether the person had foreign currency, gold or
weapons or if a neighbour mighi have any of these items. Without a
signature from either the police chief at the camp or one of the
military officers, a person could not be released.”

If these allegations are true, they lead to the conclusion that
the alleged killings and torture at the detention centre cannot be
qualified as genocide since there is no genocidal intent. Obvicusly,
the intention was 0 eliminate a political adversary, which is a crime
if it indeed was comrnitied, but it is not a crime of genocide.

1.3.1.25. The Respondent denies as unfounded the
allegations of the Applicant that from 10-15 "Chetniks® - Yugoslav
federal policemen - took part in “"daily events™ at the detention centre
in Brtko {para. 2.2.1.19. of the Memorial, p. 28} The Applicant
provided no evidence whatsoever on the patticipation of the members
of the paramilitary units under the control of Zeljko RaZnatovic Arkan
or Vojislav Sedelj in the commission of the alleged crimes.
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1.3.1.26. Upcon analysis of the allegations presented in the
Memorial and of the available data, the Respondent maintains that
the Memorial does not prove that the operation of detention centres
was intended 10 destroy the “ite, will, dignity and existence of the
Muslim people. Except at the Trnopolje protection center, only men
were held in the centres indicated by the Applicant. They were
prisoners of war from areas where the fiercest fighting tocok place
between the Mustims and the Serbs (Priiedor and Br&ko). The
Memorial fails to prove the presence of children, women and the
elderly in detention center. The open and protective centre at
Trmopolie, where there were women, is an exception. In concluding
paragraph 2.2.1.21 of the Memorial {page 29), the Applicant bases its
assertions that genocide of “"the sysiematic character of Muslim
victims® has been committed. This position is clearly at variance with
what normally happens in civil war, i.e. that all sides establish PoW
camps. To support its allegations, the Applicant readily invokes the
United Nations Special Rapporieur reports, but in dcing so, it is
oblivious of those parts of the reports in which the Special
Rapporteur stresses that the setting up of camps was the practice of
ali warring parties. That this practice prevailed in this war is atiested
by the agreemenis on PoW exchange on the principle of "all for all”.
fn this contexi, it is recalled that, in the majority of cases, the Serb
side exchanged prisoners of war for Serb civilians incarcerated by the
Muslims without legal grounds and solely for the purpose of
exchange.

1.3.1.27. "The death camp story was a media sensation, but
journalistic standards were buried in the stampede to find parallels
with the Holocaust. When Roy Gutman and Maggie O'Kane first
wrote about 'death camps’ and ‘concentration camps' in Bosnia
neither one had visited the camps in guestion at Cmarska, Trnopolie
and Brtko. Their stories about mass killings and torivre were based
mainly on hearsay, double hearsay and speculation by less than
impartial Musltim officials... The fact is that the Serbian detention
camps in Bosnia were of the sort that journalists could find in any
war zone in the world." {20 Things You Know about the Serbs That
Arent True, Campaign Against Militarism, February 1994, No. 4,
Annex No 10, p. 39; Thomas Deichmann, Es war dieses Bild, das
die Welt in Alarmbereitxchaft versetzie, Novo, Nr. 26,
January/February 1997/The same addicle in English version "The
Picture that Fooled the World®, LM, Annex No 11, p. 40-50/51-61).
Simon Wiesenthal said that he rejected comparisons between
detention camps in Bosnia and Nazi concentration camps of World
War Two (Reuters, Serb Camps Unlike Nazis, Expert Says,
international Herald tribune - 12/8/1992, Annex No 12, p. 62).
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1.3.1.28 It was worth recalling that ITN was invited into
Omarska and Trnopolie by the Serbs. If Serbs had indeed operated
'death camps’, wouid they have opened them up for inspection by the
world's media? (Joan Phillips, op.cit. Annex No 9).

1.3.1.25. Objective observers stressed that those pictures did
not at all confirm the "rumours being spread” aimed a war where
wholesale famine reigns. (Karl Anded Papadopoulos, "Sammanhanget
avgoer reaktionen"/The Connection Determines the BReaction,
Dagensnyheter, 21 September 1993, Annex No 13, pp. 63-65/66-70).

1.3.1.30. "Bosnia’s President has called them 'death camps’,
but most Western leaders have avoided the term, or rejected it, in
referring to detention centres run by Serb forces in Bosnia and
Herzegovina....

The State Department and the International Committee of the
Red Cross have said their information suggests that the 'death camp'
label does not apply in Bosnia." (Conilici in the Balkans - Term for
Serbs' Camps Is Being Disputed, "The New York Times", 16 August
1992, Annex No 14, p. 71}

1.3.1.31. On 23 August 1992, "The New York Times” wrote
that American secret services which had redoubled and tripled their
efforts to establish what had been happening in prisoner camps, had
not managed ¢ find any evidence of the systematic killing of
prisoners.

‘Intefligence officials, noting that Mr. Bush renewed the order
last week, said they had ‘redoubled and tripled’ their efforts to
establish what had been happening in detention camps for Croats
and Muslims in areas seized by Serbian forces since April.

"The officials said they had reached roughly the same
conclusions as had European Community cobservers, United WNations
representatives and journalists in Bosnia: that killing and toriure bad
taken place at some of the Serbian camps but that there was no
evidence of systemnatic or institutionalized killing.” (David Binder, U.5.
Finds No Proof of Mass Killing at Serb Camps, "The New York
Times®, 23 August 1992, Annex No 15, p. 72).

1.3.1.32. James Harff, in an interview to Jacques Merlino on
how the worid public was pitted against the Serbs by deception,
says, among other things: "We did not confirm the existence of death
camps n Bosnia, we just explained that News Day had pubiished
that". {Jacques Meriino, "Les verites yougoslaves ne sont pas toutes
bonnes a dire”, Paris, December 1983, Annex No 16, p. 74, and
Yohanan Ramati: "To Stop the War in Yugoslavia®, The Midstream,
New York, April 1994, Annex No 17, pp. 75-76}.
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1.3.1.33. The atiempt t0 somehow link the FR of Yugoslavia
with the allegations from this chapter is unfounded and absurd.

1.3.2. Alleged Killing

1.32.1. Acts of shooting at civilians and shelling cannot by
themselves be qualified as genocide as their target have not been
the members of only one ethnic or religious group (para 2.2.2.5 of
the Memorial, p. 31). Besides, since shooting and shelling often
occcurred in response 10 actions cairied out from abused non-military
facilities, the conclusions on legality of these acts cannot be reached
without careful examination of all facts. in any case, the intention was
not to destroy part of or a whole ethnic or religious group. Also,
wounding and intimidation are confused in this section with the
category of Killing and are without any basis qualified as genocide.

1.3.2.2. The "miserable lite" of people i Srebrenica and the
phenomenon of refugees are, regretiably, commonplace in civil war. If
Muslims led a miserable life in Srebrenica, the life of Serbs under
siege in the villages around Srebrenica and Bratunac was even more
miserable.

1.3.23 The Respondent maintaing that cultural genocide is
not known as a crime of genocide. The Respondent wishes o
emphasize that the Applicant has included cuitural genocide in all its
accusations, even in the section on killing, in an attempt 0
“reinforce” the impression that the Bosnian Serb side has committed
genocide {paras. 2.22.12 f, i; 2.2.217 and 2.2.219 of the Memorial).

1.3.2.4. Also, the Applicant classifies the cutiing off of water
and power in Srebrenica (para 2.2.2.8 of the Memorial, p. 31) as
kiling within genocide without any justification. However, it does not
say that in the Eighth USA Submission, {S/25969, 18 June 1883, p.
29, Annex No 18, p. 7B} it is stated that the Serb forces cut off
water and power in retaliation for similar actions directed at Sewb
villages before that, when these services were controlled by the
Musiims. When there was no eleciricity in the Muslim section of
Sarajevo, there was no electricity in the Serb section of Sarajevo
either. In this conneciion, it should be noted that for example, powey
was supplied to households in Banja Luka, Republic of Srpska, only
for two hours a day.

1.3.25. The United Nations Security Council Mission may
have bad is reasons to call Srebrenica an "open prison”, but, as far
as the Serbs are concerned, the villages around Srebrenica and
Bratunac, Zenica, Tuzla, Mostar, Tomislavgrad or part of Sarajevo
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were “closed” prisons, because in those and other places under the
control of Muslim and Croat authorities, the Serbs were turned into
hostages, were not delivered humanitarian relief and were subjected
to the most brutal torture and annihilation. The Mission does not say
that in those pans the Serbs were first 0 be encircled and that
almost a year passed before the first Muslims found themselves in a
similar situation. N¢ "slow genocide” of the Muslims was commitied
as the Mission alleges, claiming that the situation lasted a couple of
months. It was under much more difficult circumstances, brought
about as a result of the action of Muslim forces in those parts, that
the Serbs spent almost a year in caplivity and that afi along, and
regretiably, the international community turmed a blind eye to their
predicament.

1.3.2.6. General Ratko Mladi¢, Commander of the Republic of
Srpska Army, and General Sefer Halilovié, Commander of the Army
of the Republic of Bosnia and Herzegovina, signed on 18 April, 1993
an Agreement on the demilitarization of Srebrenica which contained:
“The opening of an air coridor between Tuzla and Srebrenica via
Zvornik for the evacuation of the seriously wounded and seriously ill",
as well as "humanitarian aid will continuse o be allowed into the city
as planned.” (Agreement for the Demilitarization of Srebrenica,
Sarajevo, 18 April 1993, S/25700, pp. 15-18, Annex. No 19. pp. 79-
80).

1.3.2.7 The ofi-repsated assertion in the Memorial that a
quarter of a million of Muslims were killied cannot be proved simply
by frequent repetitions of the figure. Speaking of manipulations with
the number of the killed in the civil war in Bosnia and Herzegovina,
George Kenney says: "Eurcpean military intelligence officers with
exstensive experience in Bosnia estimate {atalities at the mid tens of
thousands. From these and other estimaies by generally reliable
relief workers and given the arguments about the physical
impossibility of high numbers, | arrived at the range of 25,000 to
60,000 fatalities.” {(George Kenney: Thinned Accusations, The New
York Times Magazine, 23 April 1995, Annax No 20, p. 81).

1.3.2.8. The destructicn of "mainly” Muslim lives as alleged in
para 2.2.2.1 of the Memorial {p. 30) cannot be an element of the
military and ethnocentric strategy of the Bosnian Serb forces because
the loss of life is a consequence of the civil war. Alija |zetbegovic¢
counted on victims among his people, he consciouslty and willingly
entered the war, stating that he was ready to sacrifice peace ior the
independence of Bosnia and Herzegovina and that he was willing to
sacrifice 1 miiliion peopie for a state of 4 million. it seems that he
has done nothing 1o save the Muslim people. On the contrary, larger
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numbers of Muslim victims served his goa!l of strenghiening religious
feelings of the Muslim people.

1.3.2.9. in para. 2.2.2.2 of the Memorial {p. 30) it is said: "At
the beginning of April 1992, more than 1,000 Muslim civilians were
kiled by Serb paramilitary forces in Bijeljina”. The Report to the
United Nations submitted by the Permanent Representative of Canada
of 10 March 1993, p. 14 {§/25392) has been referred to as evidence.
The report, inter_alia, says: "4.8 Bijeljina {municipality of Bijeljina,
East B-H), Allegation: Summary executions of a large number of
Muslim civiians at the beginning of April 1992 by Serbian
paramilitaries. This allegation was reported by a credible Canadian
source and two non-governmental organizations. The Councit of
Human Rights and Fundamental Freedoms (Republic of Slovenia)
provides the testimony of one witness to the allegation. This repor
does not specify the number of people allegedly killed during the
incident. However, it was reported that dead bodies were found in the
streets, later they were piled up and carried away. Human Rights
Waitch ailsc reported the incident. Individual interviews with six
residents from Bijeliina were held on 4 June 1992 in the Republic of
Slovenia. They ali confirmed the ailegation. No account of the number
of wounded or dead due to the incident is provided. A credible
Canadian source also reports the allegation that approximately one
thousand Muslims were killed in one day with no records of hostilities
taking place.” And that is all. Does the Applicant really believe that
this is sufficient evidence to prove such a serious accusation of
killing of 1000 civilians? The Respondent denies this accusation with
indignation.

1.3.2.10. Bijeljina was the first place where the Muslims rose
in armed rebellion and took over the city on 1 Apiil 1992, The
rebeilion was preceded by a large-scale arming of Muslims by the
Party of Democratic Action in 1991 and 1992 from Croatia via the
town of Brtko. This is attested to by statements of Muslims who
prepared for and took part in the armed rebellion. {Criminal offence
charges filed by the Bijeljina Public Security Centre against 161
participants, No. 11-02/2-230-1410 KU-175 of 18 May 1985 -
enclosures Nos: 2, 3, 4, 8, 8, 10, 11, 12, 13, 14, 15, 18, 21, 22, 27
and 63 - Committee, No. 575/95, Annex No 21).

1.3.2.11. The Muslim extremists in charge of the arming have
been identified. They are Alija Saralevié, President of the Ceniral
Board of the Party of Democratic Action for Bijeljina; Nermin Dujagic,
Hasan Tiri¢, Sahbaz Bilali¢ and Mensur Hamzi¢ (for Bijeljina) and
Faruk Adanali¢c, Mehmed Hrustanovi€é and Zuhdija BaCevac (for
Janja). The said persons ordered Muslim extremists to act resolutely
ang ruthlessly.
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1.3.2.12. Muslim exiremists seized the weapons of security
services in a number of enterprises, erected a number of barricades
on 1 April 1992 in Bijeljina and Janja and killed a number of Serbs,
Muslims and Slovenians. (Zapisnik, br. 477/33 od 23 avgusta
1993./Record, No 477/33, 23 August 1995, Annex No 22, p. 83-
84/85).

1.3.2.13. The Yugoslav People’s Army decided not to interfere
so that the Serb population in Bijeljiina organized themselves and
removed the barricades and re-established order by 4 April 1992
Muslim extremists withdrew to Croatia from where they called on the
Muslims to re-capture the town,

1.3.2.14 The Muslim-dominated radio and felevision of former
Bosnia and Herzegovina broadcast that over 3,000 Muslims had been
killed in Bijeljina and the killing of over 1,600 Muslim civilians at the
beginning of April 1992 is altributed to "Sesb paramilitary formations®
in para. 2.2.2.2. of the Memorial. According to the reliable data of the
Public Security Centre in Bijeliina, 41 persons perished in Bijeliina in
April 1992, 37 of them were brought i0 the Medical Centre, where Dr.
Osman Hadziomerovi¢, a Musiim and Dr. Momdilo Krsmanovi¢, a
Serb, performed a post mortem on them {lzveStaj ¢ aktivhostima
stanice javne bezbednosti Bijeljina, nakon uspostavljanja slobode i
mira u Bijeljini, br. 18-3/01-5/82, 11 april 1982./Report of the Activities
of the Police Station of Bijeljina ARter the Restoration of Freedom and
Peace in Bijeliina, No. 575/95-35, Annex No 23, pp. 86-92/33-100).

1.3.2.15. Of the total number of persons killed, 6 persons
were Albanians, 4 of them without a permanent place of residence in
Bijeljina, having come on the orders of the Party of Democratic
Action. (They are Asim Mandak, RedZep Meljami, Hanijeta Pajaziti
and Mersim Eimazi, cerificate of the Public Security Centre of
Bijeliina, No. 11-09/1-207-50 of 18 May 1895, Committee, No. 575/95-
29, Annex No 24, p. 100M1 - 100/2).

1.3.2.16 Muslim extremists kiled a retarded Serb youth
Mihajlo Lazarevic who wandered around the town. (SluZbena
zabele$ka, CJB Bijeliina/ Official Note of the Centar of Public
Security, Bijeljina, No 11-02/2, 26 April 1995, Annex No 25, pp.
101/102-103).

1.3.2.17. Muslim extremists’ barricades in Bijeliina were also
manned by Albanians, who had received military training in Croatia,
whence arms were procured, among others the "green automatic rifle”
called "Sokac” with the mark "made in Croatia" on it. (Seized objects
and statements of Muslim witnesses to the effect that such machine

41



guns were carried by Muslija Muslijevi¢, Bekir Dizdarevi¢, Zehrudin
Zehi€, Mujo Sukilovié, Murat Sukilovié, Osman Sukilovié, Fikret
Bidanovi¢ and others, {Committee, No. 575/85, encs. 2. 4 and 12,
Annex 21; certificates of seizure of the *Sokac” guns, Committee
575/95-35, Annex 23).

Muslims who are still living in Bijeliina and Janja aiso fought
on the Serb side. (Committee 575/95, encs. 3 and 8, Annex No 21).

Numercus witnesses can testify that there had been no
detention centres for civilians in  Bijeljina. Theretore, the facis
mentioned on the list of concentration camps and prisons in the
territory of Bosnia and Herzegovina with approximate number of
prisoners and detained persons on page 20 of the Memorial, are
false

1.3.2.18. Albanians trained in Croatia and armed with “green
automatic rifles” called "Sokac” on which "made in Croatia® was
inscribed fought. on the side of the Muslims in Bijeljina. That Musiim
forces within the exiremist organization called the Patiotic League
(PL-B&H)} were making preparations for armed attacks on, and for
taking over, cities and towns is attested o by the statement of the
arrested semior millitary officer of the sub-regional headquariers of
the PL, V. K., who asserts that he received orders from Sarajevo to
send PL paramilitary units to Bijeljina and Janja. He stated that ior
that purpose he had contacted Mustafa Rami¢, President of the
Commune of Bijeljina, Reuf QOjed in Gradafac, Malki¢ Salih in
Zivinice, HodZi¢ in Tuzla and Tosumbegovic DZevad in Kalesiia
(izjava V. K./Statement of V.K. given on 23 May 1882, Annex No 26,
pp. 104-139/140-170).

1.3.2.19. The assertion in para. 2223 of the Memorial (p.
30} that "about 15,000 peopie were either kilied or imprisoned or
forced to work in the fields" is unaceptable as accurate because if all
were forced to work, then none were Kiled. This is an
unsubstantiated and supetficial accusation. As evidence f{or this
allegation, insufficiently specified for ordinary court proceedings, the
Applicant refers to “"Human Rights Commitice Bepori, 27 April 1993
(CCPRIC/BY)". In fact, reference is made to the Repont that the
Applicant submitted to the Human Rights Committe on 30 October
1992

1.3.2.20. 1t is characteristic for the area of Bijeljina to which
these allegations perain that after the fighting all the Muslims
remained in their communities and that no one harassed them.

1.3.2.21. Para. 2.2.2.4 of the Memorial (p.30) reproduces the

Report of United Nations Special Rapporiewr Tadeusz Mazowiecki in
which the activities of the Serb forces are a priori defined as the
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"systematic elimination” of the Muslim population. The allegations are
supported by the assertion that the "execution" has been “reported” of
three fourihs of 4,500 inhabitants of the six mountain villages of
Hambarine, Rizvanoviéi, Rakov&ani, Sredice, Carakovo and Biscani
(near Kozarac). The Special Bapporieur does not specify what
"reported” means and frivolously leaves it 0 the mathematical
propensity of those who might be interested to calculate the exact
number of those of the 4,500 inhabitants of these villages who were
allegedly killed. The Respondent denies these allegations.

1.3.2.22. Following general allegations to the efiect that a
large number of people were killed, reference is made in the same
section to the statement of a 16-year old boy who, according to
United Nations Special Rapporteur Tadeusz Mazowiecki, is a refugee
in France and who allegedly witnessed the killing of his uncle. The
allegations from para. 39 of the Repost refered 10 by the Applicant
are not and cannot be court evidence. However, even ii the
allegations were true, which the Respondent denies, by adding up the
alieged numbers of the killed persons, one would arrive ai about 350,
which is indeed far below the three fourths ¢f 4,500.

1.3.2.23 The mass killings referred o in para 2.2.2.4 of the
Memorial (p.30) are documented by the statement of a 16-year old
boy, but the circumstances which led t0 the armed conftict around the
villages of Hambarine, Rizvanovi¢i, Rakovsani, Sredice, Cerakovo and
Bi&c¢ani have not been explained.

1.3.2.24. In para 2.2.25 of the Memorial (p.31}) the Serb side
is accused of having destroyed Srebrenica, Gorazde and Sarajevo. it
i true that a part of the mentioned towns were damaged as the
consequence of the armed conilict between the warfing sides.
Srebrenica and Gorazde were never demilitarized as ihey were
expected as United Nations protected areas and as agreed by the
twe sides and UNPROFOR.

1.3.2.25. It was in connection with the events in GoraZzde that
the internaticnal media were particularly mendacious. United Nations
Special Rapporteur Tadeusz Mazowiecki was involved in false
reporting about the destruction of the local hospital and the entire
town and the killing of about 700 persons and the wounding of 2,600.
{Bosnian War End in Sight to UN General, International Herald
Tribune®, 11 June 1994, Annex No 27, 171.) This was soon denied.
{Roger Cohen: U.N. Military Aide Says Plight of Gorazde is
Exaggerated, “The New York Times”, New York, 30 April 1994,
Annex No 28, pp. 172-173; Florence Hartmann, Les organisations
humanitaires s intesrogent sur le nombre reei blesses, "Le Monde",
Paris, 28 April 1994, Annex No 28, p. 174, "Dernieres Heures
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d'Alsace”, Strasbourg, 27 April 1994, Annex No 30, p. 175, Tony
Barber, Rose accuses Muslims of trickery over Gorazde, "The
Independent”, London, 28 April 1994, Annex No 31, p. 176; Joel
Grant, Eve-Ann Prentice, Rose Backtracks on Gorazde defenders who
"turned and ran”, *The Times", London, 28 Apri! 1994, Annex No 32,
p. 177).

UNHCR helicopters ferried 299 wounded persons with old
wounds unrelated to ongoing combat operations. UNHCE Spokesman
Peter Kessler, General Michael Rose and many other officials
admitted that they had been deceived.

1.3.2.26. The genocide commitied in the Commune of
Srebrenica in World War One halved the Serb population. The same
ciime was repeated in World War Two. The Muslims had made
preparations and armed themselves for new destructions long before
the civil war began. This is evinced by a number of documents and
military 1D cards of paramilitary formations in the area of Srebrenica
with dates before the war, as well as by the ¢all to the Muslims by
an ilegal Muslim National Council, meeting near Bratunac, to start
making final preparations for the establishment of a Muslim Siate.
Evidence of these and other preparations is coliected in the book
entitled "A Chronicle of Our Graveyard” written by Milivoje [vaniSevic.
(Hronika na3eg groblja/A Chronicle of Qur Graveyard, Milivoje
vanivievi¢, Beograd-Bratunac 1994, Annex No 33, ppi178-180/181-
184).

1.3.2.27. On 28 September 1891, six months before the war,
the Communal Cominitiee of the Serb Democratic Party of Srebrenica
sent an urgent communication {0 the Government of Bosnia and
Herzegovina and all other relevant organs, infarming them that the
Serbs in this region were being harassed by the Muslims and that it
was not possible o establish normal dialogue with them on important
issues. (Hitni dopis SDS Srebrenice viadi Bosne i Hercegovine/Urgent
Communication of the SDS of Srebrenica to the Government of the
Bosnia and Herzegovina, 17 February 1992, Annex No 34, pp. 185-
189/190-186).

1.3.2.28 Mustims set up vigilante groups in the Se
neighbourhoods of Srebrenica and Bratunac. They atiacked and
destroyed some 100 Serb villages around these two towns, killing
and expelling people and burning down their homes; 12,800 refugees
or 45 per cent of the overall number of Serbs from that region have
been registered by the Red Cross of Serbia alone. {Hronika naSeg
groblia/A Chronicie of Our Graveyard, Milivoje lvanivievi¢, Beograd-
Bratunac 1994, op. cit., Annex No 354, pp. 197-199/200-204). All the
attacks on the Serbs were prepared in advance, carried out according
to plan, with a large number of armed individuals.
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1.3.2.28. The Serbs fied Srebrenica on 9 May 1592, two days
after the massacre in the village of Bliefeva on 6 May 1992 and the
murder of their deputy Goran Zeki¢. Serb refugees went alsc to
Bratunac, just as Mustims went later to Srebrenica. The same fate
awaited the Serbs in Bratunac like the Serbs in Srebrenica and one
hundred surrounding villages and they had to withstand over 80
Muslim attacks. In a counter-attack, though, they eventually entered
Srebrenica. Srebrenica and Goraide were exploited and abused by
the media, while Bratunac was forgotten. The attack on the Setbs in
Bratunac and Srebrenica was carried out by the sons and grandsons
of the members of the fascist forces of the Independent State of
Croatia from World War Two. (Milivoje lvanidevig, op. cit., Annex 35).

1.3.2.30. In para. 2.2.26 of the Memorial {p.31) it is said that
Srebrenica had 7,000 inhabitants and that that number grew to
60,000, although, judging by the number of inhabitants who had lived
in the entire Commune, the maximum number could have been about
30,000. It was not possible to hold Srebrenica besieged for eleven
months because the Muslims had held 120, out of 130 villages in the
Commune of Srebrenica and Bratunac, until March 1993, when the
Serb counter-attack was launched and when Srebrenica was
encircled.

1.3.2.31. There were not 860000 Muslims in Srebrenica,
because the overall Muslim population of the Communes of
Srebrenica and Bratunac had numbered about 27,000 and about
22,000 respectively. As many Muslims of these two Communes went
in different directions, it is evident that the figure of 60,000 is
exaggerated in order to present a distorted picture of the scale of
their suffering.

1.3.2.32. Atlier the Serb forces re-organized themselves and
recaptured parts of the territory, the Applicant came up with
allegations that the Muslims were being starved to death. These
allegations were made by the Muslim representative to the United
Nations, Muhamed Sacirbey, and denied by Neven Kulenovi¢, Muslim
dipiomatic representative in Zagreb, and by General Phillipe Morillon
{Campaign Against Militarism, 20 Things You Know About Serbs
That Aren't True, February 1994, No.4, Annex No 36, p. 206).

1.3.2.33. There is no doubt that it was necessary to evacuate
the sick, the wounded, children and the infirm from Srebrenica
Tuzla, which the Serb side allowed. The fact that the authorities of
the Republic of Srpska allowed the evacuation of women, children
and the sick iestifies that there existed no genocidal intent.
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1.3.2.34. At the time of the greatest hardships and starvation
of the Serb population, the first humanitarian convoy set out for
Srebrenica. It was to pass through Bratunac, where the victims of
some of the most serious atrocities had found refuge and was
destined for those who had commiited some of the most atrocious
crimes. The convoy was halted by the unfortunate people in Serb
Bratunac in a spontanecus revoit. Not even the authorities of the
Republic of Srpska could pacify the angry peopie. The tragedy of the
Sery people was abused by the world media and various
humanitarian organizations. The fact is that all along the Muslims in
Srebrenica had had more food than the Serbs through whose territory
the convoy destined ior the Muslims was to pass as they had
received relief supplies also through the air-drop propaganda
cperation.

1.3.2.35. The Serb side stopped Uniled Nations convoys not
to starve the Muslims, but, as a rule, as a sign of the indignation of
the Serb population at the unfair attitude of some international actors,
continued incarceration of Serbs despite exchange agreements on the
principle  “all for all*, killing of the people during cease-fire
agreements, etc. UNPROFOR was also often in breach of iis
mandate, supplying arms and ammunition t0 the Muslim side, and
whenever it assessed that there was a risk of that being discovered,
it refused to aliow the convoys to be inspected, accusing the Serbs
oi blocking the passage of convoys to their destination.

1.3.2.36. As for allegations that the Serbs stopped
humanitarian convoys from para 2.22.6 of the Memorial (p. 31) and
elsewhere, the Respondent deems it appropriate to refer to some of
the reports of the United Nations Special Rapporteur. "All of the
belligerents have further complicated the delivery of aid by irequent
insistence on “linkages”, the process whereby aid deliveries are only
permitted in return for commitments 0 give similar amounts 1o other
gfoups, regardless of relative need® (Sixth Periodic Report of the
Special Rapporteur, Doc. E/CN 4/1994/110, 21 February 1994, para.
65, Annex Mo 37, p. 208). "Interference with aid and other related
practices also occur in territory under the control of the Government
of Bosnia and Herzegovina and resuit in suffering no less grave than
that in other paris of the country". {Sixth Periodic Report of the
Special Rapporteur, para 72, Annex No 38, p. 210). That blocking
passage 10 humanitarian convoys destined for Muslims in Srebrenica
en route through Serb Bratunac was a spontanecus exercise is
evinced alsc by the fact that the assembled people refused the
offered qift of pant of the shipment in exchange for allowing the
convoys to pass. General A. Ramsey stated that there were incidents
in Bosnia-Herzegovina but that they were negligible and added that
there were more instances of convoys being intercepted in central
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and southern Bosmia-Herzegovina, where there was fighting between
the Croats and the Muslims (Campaign Againsi Militarism,
Information, February 1994, No. 4, Sitory 19, Annex No 39, pp 212-
213).

1.3.2.37. The alleged bembing of Srebrenica from the territory
of Serbia (para 2.2.2.6 of the Memorial, p.31) has not been confirmed
or decumented. It draws wupon the unfounded media allegations that
on 13 March 1993 aircraft from Serbia bombed Srebrenica. United
Nations observers at airports in the FR of Yugoslavia did not report
that any plane had taken ofi on that day. The Respondent denies the
veracity of this allegation.

1.3.2.38. The truth is that the Muslim side shelled Serbs in
Bratunac from Srebrenica and the Serbs in Bratunac retaliated by
shelling military targets in Srebrenica. Musiim forces shelled Bratunac
on 25 January 1992, 2 February 1993, on 17 February 1993 and on
17 March 1983, causing civilian casualties. (Spisak ranjenih i ubijenih
osoba - Zdravstveni centar u Bratuncu/tist of wounded and killed
persons - Health Centre in Bratunag; Commitlee 202/94 Annex No
40, pp. 214-2171218-221); in response the Serb side shelled
Srebrenica on 12 April 1993 as stated in the Eighth USA Submission
of 16 June 1983.

1.3.2.38. It is strange that children who are said t0 have been
starving in Srebrenica were able to play football Therefore, the
statement of a UNHCR member about the death of 15 boys (para
2.2.2.7 ot the Memorial, p.31) is implausible; the Applicant provides
no fact about either a child or the UNHCR member, nor does he
specily the source of information that could be verified. The
Respondent denies this allegation.

1.3.2.40. Para 2229 of the Application (p.32) contains the
following assertion: "In other places too the picture was the same. On
May 16, 1992, at least 83 Muslim civilians, including 11 children and
i6 old ones, were executed by Serb paramilitary formations”. The
Respondent denies this allegation.

1.3.2.41. None of the accusations presented in para 2.2.2.10
of the Memorial {p. 33) which refer to the killing of 36 adult Muslim
patients and 27 children on which occasiocn a Serb surgeon allegedly
went mad are true. The statements of witnesses - the doctors and
other medica! staff who were at the hospital on 21 May 1892, against
whom the alleged Muslim witness levels the accusations - as well as
all the medical records which are offered for inspection fo all
interested parties, prove that the accusations were made up with
malicious intent and are a dangerous insinuation. Doctors from the
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surgical, internal and pediatric wards, the head doctors of the internal
and surgical wards, employed for years ai the Medical Centre in
Zvornik, agree that the attitude of the doctors and other staff towards
all patients was professional and in keeping with medical ethics. More
than fair was their treatment of Muslims for whom bleced and
medicines were provided even when these were in shoit supply for
others. Not a single death of a Muslim patient, let alone of a Muslim
child, was registered in the Centre, despiie the serious illnesses
some of them were treated for.

On the basis of the available documeniation of the Medical
Centre of Zvornik, expens in forensic medicine have established, inter

alia, the following:

"On personal insight to the stated medical files of the Medical
Center in Zvornik - Pediatrics, Gynecology, Internal and Surgery
wards - for the concerned period, it is evident that ali the stated
patients are Muslims, were either ill, injured by fire arms or requiring
medical assistance {gynecology - labor), or humanitarian support
{especially the case of the Pediatrics wards).

In other words, a review of the medical records of the stated
Muslim patients, who were on treatment prior, during and after the
date stated in the Bosnia and Herzegovina Memorial (section 2.2.2.10
where it is said that On 27 May 1992 a mass murder of Muslm
patients at the Zvornik Medical Center took place ... ) show Muslim
patients still there.

Regardless of the limited capabilities because of the war and
overall situation, the doctors and medical staff of the stated hospital
have definitely given adequate medical assistance and care which
complies with adopied medical ethics, science and practice.

The fact that the Pediatric ward staff o this Medical Center
tock care of Muslim children with no parental care, for a long time
after the necessary ireatment, excludes any likelihood of
discrimination of patients on national and ethnic basis, not 10 mention
the possibility of genocide towards the Muslims. This is moreover
supported by the fact that the Surgery ward of this hospital treated
Muslims wounded by fire arms (who were wounded under unknown
circumstances, maybe even while fighting for the opposing force) in
the stated period. (Sudskomedicinska ekspertiza na Odeljak br. 2.2.2 .-
"Ubijanja", talka 2.2.2.10./ Medical Forensic expertise, related o
section 2.2.2. - Killing, section 22210, Annex No 41, pp. 222-
2341235-250, 251-412; Zapisnik ¢ sasludanju svedoka K.D./Record of
the statement of witness K.D., 27 December 1894, Annex No 42, pp.
413-416/417-419).

1.3.2.42. Witnesses stated that measures necessary o protect
all patients, especially Muslims, were taken by prohibiting
unautheorized access 0 the premises of the Centre. When a wounded
Muslim soldier was undergoing treatment at the internal ward, the
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military police kept permanent guard. {Zapisnik o sasiu3anju svedoka
V.M. and Z.L/Record of the statement of witnesses V.M. and 2.1, 27
December 1994, Annex 43, pp. 420-422/423-424 and Annex No 44,
pp.425-4271428-430)

1.3.2.43. Since it is maliciously alleged in the Memorial that
27 Muslim children were killed in the Medical Centre in Zvornik, the
Respondent deems it appropriate 0 quote the statement of a witness,
a lady doctor from the Centre's pediatric ward: | responsibly declare
that the afiitude of the doctors and other staff in the pediatric ward
was up to every professicnal standard and in keeping with medical
ethics. Our attitude never differed towards patients of different ethnic
origin. | should particulanly like t0 stress this also for the period from
the beginning of the war in former Bosnian-Herzegovina. When war
operations started in this area a number of Muslim children were
undergoing treatment at the pediatric ward. Since communications
had been severed with places where the parents oi ithese children
lived, we took them under our wing, accommodated them at the
hospital, even afier they had been cured, and treated them as our
own children. There were 12 such children. They spent several
months at the ward until they were taken 10 their paremnts by the
International Red Cross. | should like to make particular mention of
the case of four chiidren who even beiore the war had been under
the gquardianship of the Centre for Social Work in Zvornik and who,
during the war, were brought over for treatment and care to the
Pediatric Ward. We treated these children, too, with fairness and as if
they were our own, brought them food and did their laundry at our
homes. Courtesy of the Norwegian Embassy, these children of
Muslim nationality were recently taken to the Rehabilitation Centre at
Igalo {(Montenegrg - FRY), where they will remain”. (Zapisnik ©
sasiudanju svedoka K G./Record of the statement of withess, 27
December 1994, Annex No 45, pp. 431-433/434-436).

1.3.2.44. The extremely humane attitude towards Muslim
patients is seen from their gratitude expressed in words and letters
which they sent through the international Red Cross mailing service
from Tuzia to the children at the Medical Centre in Zvornik in which
it is said that the parents learned that their children were "well and
healthy" (Poruke roditelia deci preko Crvencg krsta/Massages of
parents to their children through the Red Cross, Annex No 46, pp.
437-448).

1.3.2.45. The Serbian commune of Zvornik immediately filed a
note of protest against these false accusations with the US
Department of State through the American Embassy in Belgrade. In
spite of the documented statements that the Department of State had
presented false accusations, nothing changed. The result was that the
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false accusations were incorporated into the Memorial without prior
vetification

The denial of the above accusations was followed up by a
Serbian TV crew (Novi Sad TV) who visited the Medical Centre in
Zvornik and broadcast a report aboui the charges being unfounded.
When Novi Sad Television broadcast a story about 6 Muslim babies
who remained in the Medical Centre in Zvornik, a Muslim woman,
now married to0 a Serb in Prokuplie (Serbia} found out that her
two-year daughter M. was alive and healthy. She went to Zvornik
and, after re-uniting with her child, happily stated: "l thought | would
tind the child undernourished and untidy. However, | was surprised
how well she iooked and how much she has grown up. | am thankful
10 the perscnnel of the Zvornik Medical Centre, particularly to those
from the chiidren's ward.” {"Sipski glas”, No. 15 of 5 March 1993,
Annex No 47, pp. 449/450).

1.3248. In para 22211 of the Memorial (p. 32), the
Applicant refers 10 several sources with identical texts but omits in
that paragraph the part showing that the attack on Kozarac was part
of the armed conflict. In the report Oi the United Nations Special
Rapporteur of 17 October 1992 it is said: "Some inhabitants,
anticipating an attack, dug out shelters and a few tried to resist with
what inadequaie weapons they had. The battle lasted some seven
days”". The date that the Special Rapporteur gives as the date of the
armed conflict is inaccurate, as well as the distance from the town of
Prijedor. The main objection, though, that the Bespondent has in this
regard is the absence of logic in the assertions presenied in the
Memorial, i.e. that Kozarac was attacked by Serb tanks and ariiliery
and that "a small number of pooriy armed Muslims offered resistance
for seven days". The only evidence that the Agpplicant submilied to
the effect that 5,000 persons had .been killed in Kozarac is a
sentence from the report of Special Rapporieur Tadeusz Mazowiecki
which reads: “The population, estimated at 15,000 suffered a great
many summary execuiions, possibly as many as 5,000 persons,
according to some withesses." |t is obvious that such a seripus
accusation cannot be proved by the said sentence.

1.3.2.47. Within the so-called headquarters of the Kozarac
Tetritorial Defence, the Muslims formed 30 detachments with 3,599
Muslims wearing the Yugoslav People's Army uniforms. Complete
military preparations had been carried out in Kozarac, together with a
war hospital and kitchen.
Following the general mobilization of 24 May 1962, the
Muslims attacked a file of soldiers on the Banjaluka-Prijedor road and
were defeated. The Muslims dispersed and retreated into the woods
from which they planned and carried out numerous attacks, among
others the attack on Prijedor.
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1.3.2.48. At the beginning of April 1992, the Muslims seized
power in the commune administration and other important
departments in Prijedor. The president of the commune was irom
Sanski Most, the son of a member of the District Ustasha Commitiee,
who in 1941 ordered a horrendous massacre of over 3,000 Serbs.
During the night of 29/30 April 1992, the Serbs tock over power in
Prijedor without finng a shot. A month later, on 29 May 1992, the
Muslims organized a terorist action in which a shock group of
extremists tried to take over the power in Prijedor, and it killed a
number of Serbs in this action. This action prompted reaction of the
Serbs  who organized self-defence, as well as the deience of the
town of Prijedor. (Branko Bokan, Bosanska Krajina, Raini zlogin i
zloCini genocida/The Bosnian Krajina, War Crimes and the Crime of
Genocide, 1991-19982, SANU, Belgrade, 1993, Annex No 48, pp. 451-
452/453-454),

1.3.2.49 The United Nations Special Rapporteur himself points
out that Serb forces took conirol of Prijedor on 30 April 1992, without
firing a shot and that on 29 May 1992 Serb tanks and infaniry
occupied positions around Prijedor (para 2.2.2.12 of the Memorial,
p.33). Yet, he is oblivicus of the fact that Muslim forces had forced
their way into the town beforehand with intent to capiure it.

1.8.2.50. The assertions in para 2.2.2.12 of the Memorial (p.
33) that the Muslims “did not fire a single shot” are inaccurate. In
fact, their forces attacked Prijedor with arms and the Serb iorces
defended it with arms. The locai radio constant calls “on the Muslims
to surrender their weapons" testify that the Serb forces held the town
attacked by exiremist Muslims and were intended to reduce the
number of casualties by inducing Musiims to surrender weapons.

1.3.2.51. Cne mosque was demclished during the fighting in
Prijedor because it was surrounded by bunkers, as well as the litile
cemetery by the mosgue in Marshal Tito street, but not ihe Muslim
cemetery as the Applicant asserts in para 2.2.2.12 of the Memornial

{p- 33).

1.3.2.52. In para 2.2212 of the Memorial (p. 33), the
Applicant attributes alleged killing, slaughter and devastation to
groups of extremists, which are said t0 be probably under Arkan's
control (the report of Special Rapporteur Tadeusz Mazowiecki of 17
November 1992, p. 9). Arkan and his volunteer units had never been
in that part of Bosnia. Only the local Serbs and Muslims were
Involved in the conflicts.
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1.3.253. In several places the Applicant employs the same
methed, i.e. uses the same witness, with slight changes of identity,
with the intention of creating a false impression of the existence of a
number of witnesses. This is the case in paras. 2.2.2.13 and 2.2.4.6
of the Memorial. In both cases, the witness is Borislav Herak, a
mentally incompetent person, whose statements have been extorted.
The condition of the witness is evinced by the statement of a Serb
witness, who spent several months in prison with Borislav Herak. A
witness statement, given below, is illusirative of the condition of
Borisiav Hevak: "Borislav Herak and his lady friend Nada Tomi¢ and
one Damjanovié¢, do not remember his name, were caught by the
Muslims in their car. According to what Herak told us in the cell, as
a Serb, he joined the ranks of the Muslim extremist terrorist
organization, the Patriotic League, at the beginning of the war and
then the Muslim army of Bosnia-Herzegovina, and after that the Serb
army. As far as we could see, he ook part in this war on several
sides only tc plundes, because he talked of nothing else. He
plundered all houses alike - be they Muslim or Serb or whomsoever.
He spent some time in a Serb prison because of misconduct In
court he confessed to having killed a number of persons and raped a
number of women. He was sentenced 10 death. Capital punishment
was also pronounced, and confirmed, on Damjanovic, who had been
arrested together with him, and who is kept constantly in isolation in
a solitary celt, despite the fact that he totally repudiated all of Herak's
assertions. To us he looked older than 21, in fact somewhere around
30, and he was quite insane. (See para 1.2.1.24. of the Counter-
Memorial)

1.3.2.54. Witnesses said that they were airaid of Borislav
Herak in prison because of his statements on TV and his abnormal
behaviour in the cell. In the cell, Borislav Herak said that the
Muslims had applauded him and offered him treats in the courthouse
as he spoke of the rapes and kilings he had committed. In
connection with the accusation that General Macenzie raped young
Muslim women, UNPROFOR officers came to the priscn and Herak
told them that he had seen Macenzie's personnel camier but not
Macenzie himseli. (Witnesses' statemenis, - Documentation Centre of
the Commissariat for Refugees of the Republic of Serbia, Nos.
7100282, 7100271, 7100471, 71/0023%, 71/00404, 41/00354,
71/00611, Annex 49, pp. 455-491).

1.3.255. The Memorial (para 22214, p. 34} devotes
exiraordinary  and undug attention o the town of Bosanski Petrovac
and the events in the first months of the civil war in Bosmia and
Herzegovina. It is even emphasized that the events in B. Petrovac
are "in principle representative of the atrocities being committed
throughout 'B-H' in the process oi forcing thousands of Muslims out
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ol their homes". The basis for such an assertion in the Memorial, and
Amnesty Internaticnal, is a diary allegedly kept by a Muslim in B.
Petrovac.

1.3.2.56. What the Memorial fails to specify, but is specified in
the report of Amnesty International, are the details from the diary of
the Muslim from B. Pelrovac showing that the same fate befell the
members of all thiee peoples in the areas under the control of the
other side and that in fact the acts committed against the Serbs in
other places were more drastic.

1.3.2.57. As for the demand that Muslims in B. Petrovac
susrender thelr weapons and the ban on men fit for military service to
leave the area, the same demand and ban were imposed by Muslim
and Croat authorities in Bosnia-Herzegovina in the areas wnder their
control. The described fear is a reaction of the minority population, in
B. Petrovac and in every other place in Bosnia-Herzegovina.

1.3.2.58. In his diary, the Muslim refugee trom B. Petrovac
cbserves that some killings were "alleged” and that the persons who
provided such information merely “believe” in it but had not
eyewitnessed it. In the presented document of Amnesty international
it is said: "Several eye-witnesses report seeing two cars, one a white
Vaolkswagen Golf, with soldiers inside who drove around the town
indiscriminately  firing  automatic weapons”. This 15 indeed
unbelievable. If the information provided at the beginning of the
document that the Serbs constituted the large majority of the
population of Bosanski Petrovac and that the Muslims accounted for
about 20 per cent is accurate, is it then {0 be believed that Serb
spoldiers would drive around the town and indiscrimingtely fire
automatic weapons? It is obvious that, in presenting the information,
the author of the said document ran foul of the logic of the facts and
the Respondent denies the assertions accordingly.

1.3.2.58. In the report of Amnesty International it is said: "20
September 1992 is described by AH in his diary as 'black Sunday for
Muslims'. This day marked the start of a four-day period when arcund
30 civilian Mushims were deliberately and arbitrarily killed in Bosanski
Petrovac. it ended when over 2,000 Muslims left Bosanski Petrovac
in a convoy organized by the Serbian authorities. 1t is unclear why
the killings escalaled at this time, although many accounts said that
they followed the reported deaths of 17 Serbian soldiers on the froni
near Biha¢ which angered Serbian soldiers returning to Bosanski
Petrovac.” (Amnesiy International, "A Wound in the Soui”, January
1993, presenied by the Applicant Siate in the Annexes to the
Memorial). If this is true, and the Respondent considers that these
assertions are no valid evidence, the alleged kilings cannot be
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qualified as genoccide. They have not been committied with an intent
to annihilate members of an ethnic or religious group, but as an act
of revenge. This is certainly a crime, if it did fake place, but not
genocide.

1.3.260. It transpires from the statement of the Muslim
withess that the initial expulsion of the Serb population from the
Biha¢ region caused the moving of Musilims from B. Petrovac. The
witness says: "The Muslims signed documents on the transfer of their
propenty to the authorities or individual Serbs, including the displaced
Serbs who had fled from the fighting in the Biha¢ region” The
statement excludes a genccidal intent.

1.3.261. Shont of information from other places, the
allegations about the suffering of Muslims in Bosanski Petrovac are
used by the Applicant as “representative of the atrocities being
committed throughout B-H" and are of no consequence in terms of
evidence. The Respondent denies them accordingly.

1.3262. In para 22218 of the Memorial the Applicant
presents the statement of a 48-year Muslim from Sanica Donja, near
Kiju&, who says that "he saw the decapitation of about 100 men by
JNA forces in early July 1992". The Applicant is substantially short in
quoting the relevant sentence: "The witness believes these JNA
forces were from the Sixih Krajina Brigade headquartered at
Palanka..."

In the decument (Sixth US Submission, 10 Masch 1893, p. 10,
Annexes, Part 2, Volume 1) referred 1o in the Memorial it is said:

The witness believes these JNA iorces were from the Sixth
Krajina Brigade headquartered at Palanka. They were local Bosnian
Serbs and their regular JNA uniforms bore a Yugoslav flag on
shoulder and hat."

No brigade of the Yugoslav People's Army, composed of local
Bosnian Serbs, was engaged at that time in the territory of Bosnia-
Herzegovina.

Besides, the described kiliings seem surrealistic: is it really
physicaliy possible for three men to kill 100 people and to cui off
their heads with 30-centimetre long knives within 60 minutes? The
Respondent denies these alliegations as unbelievabie.

1.3.2.63. The Applicant alleges that the Serb forces are still
killing, wounding, raping and intimidating in the city of Banja Luka
(treated in the Memorial as a region). The allegations are repeated
twice in quick succession {(paras. 22219 and 22220 of the
Memorial, pp. 36 and 37). However, no data of the alleged atrocities,
their perpetrators or victims are given elsewhere in the Memorial to
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support the assertion that they are being repesated. The alleged
destruction of places of worship is not an act of genocide.

13264 In the absence of reliable evidence, the Applicant
engages in verbalism also in the section on "Killing”. It is thus said
that this is "only a small selection from thousands and thousands of
testimonies and numergus reports which have been made” and no
valid evidence is provided even for individually specified cases (para
2.2.2.21 of the Memorial, p.37).

1.3.2.65. Besides, none of aileged acts indicated in Section
2.2.2. of the Memgorial can be attribuied to the Respondent.

1.3.3. Alleged Torture

1.3.3.1. The activities alleged by that the Applicant to have
been "quite customary in Serb controlled areas” were in fact those
undertaken against the Serbs in the territory under Muslim control
and in a much more drastic form. Although the Memorial contains a
separaie chapter on rape, rape and sexual abuse and pederasty are
referred 1o also at the beginning of this section. Also, the seciion
brings up cases of unverified killings, but provides no data on
specific instances of torture.

1.3.3.2. It is physically impossible for 100 Serb soldiers 10
have been together with the arrested in a room of the Department of
the Interior of Prjedor, because there is simpliy no such a room there
for so large a number of people. {para 2.2.3.2 of the Memorial, p.38).

1.3.3.3. In para 2.2.2.4 of the Memorial (p.30), the Applicant
refers to a conclusion of the United Nations Special Rapporteus, in
which unsubsiantiated allegations are made that the Serb forces
carried out the "systematic elimination of the Muslim population”. To
back up his allegations, the Special Rapporteur says only that in six
mountain villages, among them the village of BisCani, three fourths of
the population of 4,500 were killed "somewhere around May 1992"
That would mean that "3,375 Muslims were killed" in the six villages.

1.3.3.4. It was not possible for the Serb troops to round up,
kil and maltreat men above 15 years of age and 100 of the most
respectable women in the village of Bid¢ani on 20 July 1992 (paras
2233 and 2.2.3.4 of the Memorial). Where did these men fit for
military service and respectable women come irom after the alieged
massacre in the month of May? This aliegation runs counter to the
import of the statement of the United Nations Special Rapporteur
relerred to in para 2.22.4 of the Memora! in which it is said that
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there “used io be six mountain viliages here®. As the obvious
implication of this part of the staiement is that these villages,
including the village of Biséani, were iotally desiroyed in May 1992, it
is hard to imagine that people would come to live in them in
substantial numbers under the circumstances all over again.

1.3.3.5. It is said in para 2.2.3.4 of the Memorial {p. 38) that
cne witness “believes” that, judging by the hats and accent of his
captors, he was captured by Montenegrins. This was not possible.
Moreover, this allegation is at variance with that pant of the statement
of a 20-year Muslim in which he says that "on July 20, the Serbs
came 0 arrest all men from Bis¢ani older than 15"

1.3.3.6. The allegation that the Serb forces had come to
arrest Muslims over 15 years of age is denied by the witness himseif
by his subsequent explanation that "they managed to talk the soldiers
into sparing them by lying and pleading that they were only 18 years
old”. Thus, it can be concluded that the Serb forces were looking
only for men of age who had taken part in combat. This statement
denies the allegation that the inteniion of the Serb forces was to
totally or partially annihijate the Muslims.

1.3.3.7. The presented statement of the witness has been
taken over from the Sixth USA Submission (8/25393), but the part of
the statement in which it is said that Serb soldiers had attacked the
vilage of Hambarine in May "because Muslim soldiers from
Hambarine had killed Serb scldiers” is omitted in the Memaorial
(5/25393, p. 3, Annex NoO 50, pp. 493). The United Nations Special
Rapporteur also poinied out that the Serb forces put an ultimatum to
the Musiim forces in the village of Hambarine to surrender their arms
and that fire was opened at a Serb patrol (United Nations Special
Rapporteurs report A/47/686, of 17 November 1992, para. 17(c),
Annex No 51, p. 485). In consequence, the Serb forces opened fire
at the village of Hambarine. Obviously, this is an armed conflict
between military units.

13.3.8. Contrary to the testimonies of three Musiims ({para
2235 of the Memonal, p. 39), the Serbs committed not a single
rape or murder in the town of Bile¢a and its surroundings. However,
it should be noted in this connection that local Musiim extremists had
joined the ranks of the extremist Party of Democratic Action and
armed and organized themselves for atiack and that some 50,000
Serb refugees, after their expulsion from Mostar and the Neretva siver
valley by the Muslims and Croats and the arrival in Bileéa and its
surrcundings, did put pressure on Muslims (o leave the area. In order
to prevent c¢lashes, the local authorilies isolated about 50 Musiim
extremists in a detention cenire where they were treated in
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accordance with the Geneva Conventions. Although the Applicant
alleges in para 2.2.1.1 of the Memorial {p. 17) that the Serbs had
170 concentration camps, on this cccasion it does denote them as
“detention centres”, which in fact was what these centres were on the
Serb side.

1.3.3.9. Nonetheless, the mounting tension between the
resentful Serb refugees and the local Muslims resulted in Muslims’
departure from the town. The relations between the Iccal Muslims and
the local Serbs were and remained correct. The Muslim refugees
from Bileda and its surroundings were given refuge in the territory of
the FR of Yugosiavia (Sutomore, Montenegro) and a number of them
subsequently settled in various places thsoughout Montenegro, not far
from their homes, awaiting retumn. This is a fitting postscript 0 the
accusation of the FR of Yugoslavia of "ethnic cleansing®, for accusing
a State admitting Muslim refugees to s territory of ethnic cleansing
IS a unique exercise in hypocrisy.

1.3.3.1G. Several alleged cases of maltreatment of Muslims in
the Setb hospital in Banja Luka were taken as evidence that "Serb
forces used hospitals as camps for torture®. These cases, be they
true or not, cannot be taken as the basis for such a conciusion as a
multitude of cases testify to quite the opposite. The fact that the
Serbs admitted Muslims to hospitals cannot in itself confirm the
charges. The Applicant refers in para 2.2.3.6 of the Memorial {p. 39)
to the Third USA Submission which, in turn, refers t0 a previous
United Nations Report on the mass massacre in Viasica which
preceded the referral of Musiims to a hospital, without supplying any
specific data. Accordingly, the Respondent denies this allegation.

1.3.3.11. The Paprikovac Eye Hospital of the Chnic and
Hospital Centre, referred to by the Muslim witness (para. 2.2.3.6 of
the Memorial, p. 39), is not on the ouiskiris of but in downtown
Banja Luka and oniy the Surgical Ward is about 700 metres away
from the town centre. The Eye Hospital was never turned into a
military hospital and, in addition to civilians, the wounded of all the
three parties (armies) were admitted for treatment without
discrimination and according to international law.

1.3.3.12. Within the limits of the existing possibilities, equal
medical care is provided to all nationalities in the territory under
Serbian control. This has been confirmed by foreign humanitarian and
other organizations as well. On 8 March 1994, the Republic of
Sipska signed an  agreement with the Croatian Republic of
Herceg-Bosna in Bosnia-Herzegovina on the mutual provision of
medical case 0 citizens residing in the territories under their control
(Sporazum o nalinu i visini nadoknade za medjusobno pruZenu
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zdravstvenu zastitu/Agreement on the Modaiities and Compensation
Fees for the Provided Health and Medical Services; 8 March 1584,
Annex No 52, pp. 496-500/501-504).

1.3.3.13. The second haif of 1992 about 600 Muslims and
Croats were treated in the Clinic and Hospital Centre in Banja Luka,
in 1993 the number of Musiim and Croat patients and out-patients
went up t0 13,500, while in 1994 that number stocd at 12,500.

The same situation prevailed in general hospitals in Priledor,
Bréko, Doboj and medical centres elsewhere in the Republic of
Srpska.

Muslims and Croats are being treaied in two psychiatric
hogpitals in Moedrita and Sokolac. These ftwo institutions are
frequently visited by the representatives of international humanitarian
organizations, which confirm in their reports that the medical care
provided by the doctors and nurses often goes beyond what is to be
expected from these institutions in the circumstances ({lzveStaji o
broju pacijenata nesrpske nacionalnosti  lefenih v medicinskim
centrima u Prijedoru, Beékom, Sokocu, Dobofu, Modrifi, Bosanskoj
Gradigki, Kasin Dolu, Bijeljina i Banja Luka/Reports of the number of
patients of nonserb nathionality cured in medical centres in Prijedor,
Bréko, Sckolac, Doboj, Modrifa, Bosanska Gradiska, Kasin Do,
Bijelina and Banja Luka, since 1882 to 1995, Annex No 53, pp
505/1-505/3683 and Annex No 53a, pp. 505/364-505/617).

1.3.3.14. In para 2.2.3.7 of the Memorial {p. 40), the Applicant
refers 10 a witness sialement contained in the Depariment of State
report of 28 December 1992 (wrongly dated in the Memorial as 8
December 1992), according fo which the Serbs would shut in up as
many as 70 people in a room 2.5 by 35 metres. if the size of the
room is 875 sqm., it is beyond the comprehension of the
Respondent that 70 pecple can fit into so small a space under any
circumstances. Such absurd allegations cast a shadow of doubt on
the veracily of the witness statement. The Responednt denies this
allegation.

1.3.3.15. in para 2.2.3.8 of the Memonal {p. 41}, the Applicant
draws entirely on a report of the United Nations Special Rapporteur
and reproduces his general accusations. it is said in the repon ihat
on 9 May 1992, 2,000 Muslims were arrested in Bratunac, that
500-600 of them were iocked up in the elementary school and that
the rest of them who could not fit in for lack of space were killed.
Basic arithmetic wouid put the number of Muslims kilied in front of
the elementary school at between 1,400 and 1,500, which is both
unbelievable and unsubstaniiated by evidence. The Responent denies
this allegation.
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1.3.3.16. In para. 22217 of the Memorial (p. 35), the
Applicant refers to the allegations of the maltreatment and kiliing of
tmam Mustafa Mojkanovi¢ at the local stadium in Bratunac, contained
in the Second USA Submission of 23 October 1%92. However, in
para 2.2.3.8 of the Memorial (p. 41) the Applicant refers again to the
ailegations of the maitreatment and killing of the imam, without
mentioning him by name, in the Vuk KaradZi¢ elementary school in
Bratunac, coniained in the report of the United Nations Special
Rapporteur. Since there was only one Imam in Bratunac, he could
not have been in two places at the same time and it is not probable
that an Imam would come to Bratunac as a refugee after the
Muslims had already leit Bratunac, just like the Serbs had left
Srebrenica. The Respondent denies this allegation.

1.3.3.17. Besides, none of the alleged acts indicated in
Section 2.2.3. of the Memaorial can be attributed to the Respondent.

1.3.3.18. According to the opinion of the experts in forensic
medicine in the Part 2.2.3. of the Memorial: "Any viclence must result
in cerain changes, primarily in the somatic sphere. Basically, there
have to be certain injuries which will cause either scars on the skin
scars on the bones, various deformities, dysiuncition of certain
organs, etc. However, besides the eyewitness accounis, there are no
medical findings {(medical forensic or psychiatric forensic opinions)
supplemented tc support and indirectly confirm such statements.
Therefore, such statements remain only within the domain of a
withess' subjective apprcach”. (Sudskomedicingka ekspertiza na
odeliak br. 2.2.3.-"Muenja"/Medical forensic expertise related to
section 2.2 3.-"Torture”, Annex No 54, pp. 506-508/509-511)

1.3.4. Alieged Rape

1.3.4.1, Rape committed in connection with armed conflict is a
crime against humanity as determined by Asticle V of the Statute of
the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in
the Territory of the Former Yugoslavia since 1991.

13.42 Only rape committed with genocidal intent and
"causing serious bodily or mental harm to a member of the group”
could be qualified as an act of genocide. The Applicant has not
presented any fact necessary 1o satisfy the two said conditions.
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1.3.4.3. The opinion of the experts in forensic medicines
conceming the mentioned cases of rapes described in Part 2.2.4. of
the Memorial, reads, inter alia, as follows:

“In our country raping is an uniawful act, just like elsewhere,
and as such has to be proved by submitting evidence: The
statements of the party concerned and statements of the
eyewitnesses, and it is also required to provide other forensic
evidence from the doctor, psychiatrist, hematologist, and the similar.

In every such criminal case # IS necessary to provide
substantial evidence on EARLY consequences of the raping, primarily
the medical records on pathological findings, amongst which are:

fresh injuries or swollen tissue of and around the genital organs,
hematuria because of urethra and urinary bladder injuries;
injuries of the vagina or rectum as a result of coercive insertion
of objects into them;

+ sexually transmitted diseases, as a result of direct contact with an
contagicus individual;

¢ traumatic abortion because of the beatings over the pregnant
woman's stomach, stc.

Since it was war and it was difficuit 1o fimely provide
evidence of the raping, ie to prove it with the early rape
consequences , it is necessary to provide substantial evidence of
the LATE rape consequences, such as:

¢ in men: there have 10 be scars on the penis or scrotum, testicles
atrophy, changes on the seminal duct and prostate giand,
including sterility;

* in women: scars on the exterior genital organs, vagina or uterus,
which might cause sterility, menstruation irregularity, changes on
the breasts, nipple necrosis, and other scars;

e in both sexes: fissure of the anus and fissure of the anal
sphincter, changes on the rectum, damaged mucous membrane
and vascular tissue, etc.

Since the staied number of raped women { ... the number of
victims at around 20,000 ... and ... suggesled a poussible figure
of 1000 pregnancies ... } and the statements in the Application

Instituting Proceedings (item 51 .. .estimales the number being closer
fo 50.000) have the oObjective to create a psychological effect on the
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pubiic and Court, then speciail attention should be paid when proving
the rape."(Sudskomedicinska ekspertiza na odeljak br. 2.2.4.-
"Silovanja“/Forensic medicine expertise related to the Section 2.2.4.-
"Rape”, Annex No 55, pp. 512-515/516-519}.

1.3.4.4. The Applicant desires to produce psychological effects
by three shocking assertions: "Serb forces ... invoived the rape of
girls as young as 7, and women as old as 70 _.“{(Memorial, para.
2241 p. 42), "the most reasoned estimates suggesied to the
mission place the number of victims at around 20,000 ... /and/
suggested a possible figure of 1,000 pregnancies...” (Memorial, para.
2242 p. 47y and "The available evidence indicates that in some
cases the rape of women has been caried in an organised or
systematic way..."(Memorial, para. 2.2.4.8, p. 45). Bui, the Applicant
has not submitted satisfactory evidence for any of alleged 20,000
raped women. It did not attempt 1o prove “that in some cases the
rape of women has been carried i an organised or systematic way".

1345 in the report of the Investigating Commission
investigating the treatment of Muslim women in the Republic of
Bosnia-Herzegovina, submiiied to the Foreign Ministers of the
European Community by Anne Warburion and reproduced in para
2.2.4.2 of the Memorial (p. 46), the nurmmber of victims of rape is put
at 20,000 and the number of pregnancies at 1,000. The Warburion
Commission spent two days in Zagreb and one day in Bosanska
Krajina. Only 2-3 direct testimonies ¢f women who claimed to have
been raped have bheen given in the report. {(Jacques Metrlino: "Il faut
cesser de manipuler i'opinion”, Le Quotidien, Paris, 22 November
1893, Annex No 58, p. 520).

1.3.4.6. On 17 and 18 February 1993, the EC Commitiee on
the Rights of Women conhducted a hearing in connection with the
conclusions of the delegation led by Anne Warburion, rejecting in the
end the estimaie of 20,000 raped Muslim women, because of the
iack of documenied evidence and testimonies. At that hearing Fritz
Kaishoven, representative of the United Nations fact-finding mission,
stated that the data which had been gathered by that time couid not
be used as evidence in court.

1.3.4.7. Nora Beloff, a specialist for Yugosiavia since 1879,
sent a letter to Richard Goldstone, Chiei Prosecutor of the
International War Crimes Tribunal, in which, among other things, she
writes: * It is important to know that the well known French political
personaiity Simone Weil has publicly disassociated herself from the
female group, sent by the EU Edinburgh (December 1992) 'summit' to
Zagreb, tc examine evidence of the rape of Muslim women. Mme
Weil - whom 1 know and whom | cross-questioned myseif - told me
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that the proceedings were so disgracefully amateur and unstructured
that she felt obliged to withhold further participation. But, this did not
stop the EU from including her name with the other women who
signed the document - on the basis of the material gathered for the
Croat and Muslim lobbies. Mme Weil said that the group amived in
Zagreb with no programme, no interpreter, no agenda and just
opened the door to anyone who cared to come and tell them about
rapes. Their report failed to authenticate the grossly exaggerated
figures being fed as daiiy horror stories inio the Western media.

When | wrote 1o the head of the group, Dame Anne
Warburion - asking why she had not examined some hard evidence
that Serb women had also been raped - she replied that this was not
within her assignment; she had been sent out only t¢ study Muslim
victims. There is no doubt that all the warring groups include rapists,
but the one-sided approach is, in my view, indefensible. You might
care to lock at an enclosed report, published in “The Scotsman”, July
13th. The Report is by my nephew, who found and questioned a
Mustim girl who had been raped by a Muslim.” {Letter of Nora Beloff
to Judge Richard Goldsiong, London, 2 Awgust 1994 - as quoted by
Milan Bulaji¢, Alilernative Yugosiavia Tribunale, Belgrade, 1995,
StruCna knjiga; Annex No 57, p.522).

1.3.4.8. Between April 1882, when the civil war broke out in
the former Yugoslav Republic of Bosnia-Herzegovina, and November
1952, there were no stories of systematic rape by the Serbs.  at all
Then leaks appeared that Serb women were being raped in Muslim
towns. When these ieaks began to threaten the concept of Serb
aggressicn, in November 1892, journalists discovered, all of a
sudden, tens of thousands of Muslim women, allegedly raped by the
Serbs. In December 1992, the world media were awash with pictures
of three-month babies born to raped Muslim women. As the war in
the former Yugoslav Republic of Bosnia-Herzegovina began in April
and assuming that the women were raped at the very beginning of
the war, this would mean that they gave birth afier sixth-month
pregnancies. And, no one seemed 0 be concerned about the
epidemic of premature births. (Campaign Againsi Militarism, February
1994, No. 4, siory 7, Annex 58, pp 524-525).

1.3.4.9. The allegations which the Applicant presenis as "lirm
evidence" of the policy of rape in para 2.24.6 of the Memorial have
been tabricated in many aspects. The Respondent is in possession of
a statement to this effect made by 7 Serb witnesses who spent a
number of days with the Muslim witness for the prosecution, Borislav
Herak, in cell No. 83, on the fifth floor of the detached department of
the *Viktor Bubani® military investigation prison in Sarajevo.
{Cocumentation Centre of the Commissarat for Refugees of the
Republic of Serbia, Annex 49)
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1.3.4.10. As Borislav Herak is the same witness already
instrumentalized by the Applicant in the section on killing (para.
22213 of the Memoriai, p. 34), the Respondent refers the Court o
the explanations provided with respect to that section. (See para
1.2.1.24., Annex 49).

1.3.4.11. The media chose 10 turn a blind eye to the lengthy
report of the Security Council {$/24991) submitted i0 the United
Nations General Assembly on 18 December 1992 United Nations
officials never explained why that report was not made public uniil 5
January 1993, although it was the only report of an international
agency which contained testimonies of victims of rape. The media
gave undue publicity t10 the unsubstantiated allegations of the officials
of the Bosnian Government {Muslims) about the alleged rape of as
many as 80,000 Muslim women by the Serb troops (Latter dated 18
December 1892 from the Charge draffair a.i. of the Permanent
Mission of Yugoslavia to the United Nations addressed to the
Secretary-general, A/47/813, 5/24991, 18 December 1992, Annex 53,
pp. 526-553).

1.3.4.12. The Respondent denies the allegation presented in
Section 2.2.4. of the Memorial. Besides, the aileged acts indicated in
this Section cannot be atiributed {0 the Respondent.

1.3.5. Expuision of People and Destruction of Property

1.3.5.1. In para. 22.4.2 of the Memorial {p. 47), the Applicant
reproduces the allegations that by November 1992 over 2.6 million
persons from the Bosnia-Herzegovina had been displaced. if the
Muslims in the former Yugoslav Republic of Bosnia-Herzegovina
numbered 1.6 million, the Croats about 700,000 and the Serbs 1.3
million, this would mean that aill Croats and Muslims bhad been
dispiaced.

1.3.5.2. Acts of expulsion of peopie and destruction of
property are ilegal according to relevant rules of international law.
Such acts can be qualified as crimes against humanity, violations of
the law or custom of war or as grave breaches of the Geneva
Convention of 1949. (See Aricles 2, 3 and 5 of the Statute of the
International Tribunal for the Prosecution of Persons Responsible for
Serious Viclations of Interational Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991.) But they cannot be
qualified as acts forbidden by the Genocide Convention.
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1.3.5.3. Discussing "ethnic cleansing” in an interview, Simen
Wiesenthal said: "The fact must not be forgotten that the first 40,000
refugees, even before war broke out, were Serbs, who fled from
Croatia when President Tudjman, by changing the Constitution, turned
the Serbs into a minority without any rights". (Simon Wiesenthal, Svi
su krivi/f Everyone Is to Blame, NIN, 19 March 1993, Annex 80, pp.
554/555-557).

1.3.5.4. The first refugees from the ftemitory of Bosnia and
Hevzegovina were Serbs from Western Herzegovina, Bosanski Brod,
Sijekovac and Kupres. Since refugees offer convincing evidence that
"ethnic cleansing” is being carried out, the Respondent considers that
it befits the occasion o present part of the report of the United
Nations Special Rapporteur, in which it is said that Serbia has taken
in about 445000 refugees, most of whom (235,000 or 53 per cent)
were from Bosnia-Herzegovina. Most of the refugees were Serbs (80
per cent), while Muslims accounted for 7.8 per cent. It should be
noted that this was the beginning of 1993 and that these figures did
not include the refugees who had found sheiter in Montenegro and
those who had not registered as refugees and that the total number
of refugees in the FR Yugoslavia ai the time was estimated at
600,000. (Sixth Periodic Report of the Uniled Nations Special
Rapporteur, E/CN. 4/1994/110, of 21 February 1994, para 256, Annex
61, pp 559-5680, Reiugees in Serbia, No. 7, Belgrade, 10 May 1993,
Annex 62, pp. 562).

1.3.5.5. In the report of the United Nations Special Rapporteur
it is said: "In October about 3,000 Muslims fled Prozor before the
Croais”. About 80,000 Muslims, supporters of Fikret Abdi¢ from the
Autonomous Province of Wesiern Bosnia, fled to the Serbian Krajina
before the terror of Alija lzetbegovié's Islamic fundamentalists in
August 1994. A year before, Serbs had given protection 0 8,000
Croats from Travnik and the nearby mouniain of Via8i¢ from Muslim
terror and to 5,000 Croats from Central Bosnia during the
Muslim-Croat conilict. According to Croatian data, 18,000 Croats were
expelled by Muslims or fled from the Muslim-held territory while about
50,000 Muslims fled or were expelled from Croat-controlled territories.

1.3.5.6. In an attempt to present themselves o the world as a
multi-ethnic community, the Muslims hold Serbs hostage in very poor
living conditions in towns under their control. In the report of the
United Nations Speciai Rapporieur it is said in that connection: "On
gceasion, members of communities who wish to move are forbidden
io do so by the local authorities. This practice is usually explained as
being designed to stop the process of "ethnic cleansing". Thus, for
instance, Serbs are reported to have great difficulty in obtaining the
necessary iocal authority permission i0 move outside the Tuzia
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municipality (Sixth Periodic Report of the United Nations Special
Rapporteur, E/CN.4/1894/110, of 21 February 1994, para. 46, Annex
No €3, pp. 564). In Sarajevo, the Musiim Secretariat for Evacuation
has rejected the requests of most Serbs seeking permission to leave
the city. (Fifth Report of the United Nations Special Rapporeur,
E/CN.4/1994/47, of 17 November 1993, para. 44, Annex No 64, pp.
566-567) Despite the prohibition, the populaition is leaving Tuzla.
Thus, 30,000 Serbs and 20,000 Croats have left Tuzia ("Qaza mira,
etniCki Cista", Peace Qasis-Ethnically Clean, “Velernje novostifThe
Evening News”, 25. November 1994., Annex No 65, pp. 568/569-570).

1.3.5.7. In an attempt to prove the existence of genccide, the
Applicant accuses the Serbs of the city of Mostar (para.2.2.5.3 of the
Memorial, p. 48) of various excesses (demolition ot flais, searching
for arms, shooting at random). It provides no convincing evidence
and the whole exercise is in fact designed to conceal the largest
"ethnic cleansing” of one place in Bosnia-Herzegovina. As a result of
that cleansing, the number of Serbs in the city of Mostar fell down
from 30,000 to 400. In his report Special Rapporteur states: "Control
of the eastern part of the city Mostar is exercised by Government
forces and of the western part by Bosnian Croat forces. The "ethnic
cleansing” of Mostar was first directed against Serbs and then against
Muslims. A result of the "ethnic cleansing” of Serbs is that their
population in Mostar has been reduced from a pre-war figure of
30,000 to just 400. (Sixth Periodic repont of the United Nations
Special Rapporteur, E/CN.4/1894/110, of 21 February 1994, para 16,
Annex NoO 66, pp. 572; and Mike Tuman, "Der Krieg der
KriegsreporterfThe War of War Reporters, "Die Zeit", Hamburg, 2
September 1984, Annex No 87, pp. 573-576/577).

1.3.5.8. The civil war in Mostar was triggered by the explosion
ol a tanker with explosives planted by Croatian-Muslim extremist
groups near the northern barracks of the Yugosiav People’s Army
which took place on 3 April 1992 and demclished the barracks and
the adjacent pari of the city. Soon war ¢operations ensued ("Cisterna
je bila napunjena granatama®, D. Mari¢, Politika, Beograd, 5 apxil
1962; "Tank Truck Filled With Shells”, D. Marig, "Politika”, Beograd, 5
Aprit 1992, Annex No 68, pp. 578/579-581).

1359 The Serb forces are held accountable for some
demolition in Mostar, but no mention is made of the fact that the
Muslims and Croats demotished the largest Orthodox church in the
former Yugosiav republic of Bosnia-Herzegovina or that on 9
November 1993 the Croats blew up the Old Bridge which, as the
symbol of the city of Mostar, had been under UNESCO protection.
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1.3.5.10. The Applicant leveis general accusations against the
Serb side of an ‘orgy of death and destruction” in Visegrad and
provides as evidence a statement by a retired Muslim woman. In
point of fact, this pensioner, a woman of advanced age, would have
been pressed beyond the limits of her endurance to watch *for 36
hours” (two days and one night) Muslims being killed on the bridge,
as alleged in the Memgrial.

1.3.5.11. in para. 2255 of the Memorial {p. 49), it is said
that the woman stated that: “... the victims were either pushed from
the bridge and then shot at in the water or they were first shot at
and then pushed”. The conclusion which transpires from "either - or"
is that there were no remains of the victims on the bridge. However,
referring to a repori of the United Nations Special Rapporteur, the
Applicant goes on to say: "She vividly describes how she stepped
over the remains of the viclims as she crossed the bridge” The
Applicant fails to explain how it was possible for this Muslim woman
t0 cross the bridge after the killing of Musiims on it.

1.3.5.12. The Applicant has devoted a whole new chapter 10
killing (paras. 2.2.5.1; 2255, 2256 and 2258 of the Memorial),
but instead of providing evidence, it reiterates accusations of alleged
killings.

1.3.5.13. The allegations that in June 1982 Serb forces killed
and maltreated Muslims and Croats in Kozitk near Zvornik on a
massive scale are unfounded. According to the 1981 population
census, there was 1 Croal in Kozluk at the time, while 3 Croats were
there according toc the 1991 census. These numbers do not warrant
the conclusicns that have been made.

1.3.56.14. No heavy artillery fire was ever directed from the
territory of Serbia towards Bosnia-Herzegovina, as it is alleged in
para. 2.2.56. of the Memorial. Cn the contrary, Muslim armed
formations opened fire from the territory of Bosnia-Herzegovina in the
direction of the territory of Serbia on more than one occasion and
these acts of aggression caused casualties and destruction of

properiy.

i1.3.5.15. The attempt of the Applicant to apportion blame for
the evenis in the town of Zvornik (para 2.2.5.8 of the Memorial, p.
50} is replete with contradictions. It is true that there was fighting for
the town of Zvornik and that the Serb side won. The captured
commander of the sub-regional headquarters of the Patriotic League
of Bosnia-Herzegovina for north-eastern Bosnia tesiified that Muslim
paramilitary formations had been sent to Zvornik (Committee No.
580/34, Annex No 26).
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1.3.5.16. The Applicant provides no evidence that the Serbs
burned down 200 houses in Zvomik and this allegation is unfounded.

1.3.5.17. In para 2.2.5.9 oi the Memorial {p. 51} reference is
made to a report of the United Nations Special Rapporteur with
respect to Zvornik in which it is said that the Muslims were told io
gather in a village vard. Zvornik being a town, it is not logically
expected that such a statement would have been made. In para.
2258 of the Memorial (p. 59) the only witness argues that "in all
about 76 people were killed”. He goes on to say that he "saw buses
and trucks disgorging an unspecified number of bodies into large pits
dug out by bulldozers as often as three times a day". The witness is
unable to say how many days this lasted, but even if it lasted just
ong day that would be too much time for “in all 76 people”.

13.518 In para 2259 of the Memorial (p. 51} the
authorities of the FR of Yugoslavia are accused of having aided the
"ethnic cleansing” of the Muslim population of Kozluk and Zvomik by
issuing passports to Muslim refugees “although they didnt ask for
them” and of having transferred them to Hungary arbitrarily. These
allegations are not true. Their falsehood is attested by the request of
the UNHCR to the authorities of the FR of Yugoslavia to issue
passpons o refugees.

1.3.5.19. The Muslim population from Zvomik expressed the
wish to be allowed the fransit on their way to the Western Europe.
However, the Hungartian authorities stopped the convoy because the
refugees had no travel documents. The only way to deal with the
situation was i0 put the refugees up at the temporary reception
centerat Pali¢, Subotica, until their travel documents were issued.

1.3.5.20. The refugees stated that they wanted to leave
Zvomik because of the outbreak of war, for personal security reasons
and to evade mobilization by the authorities of Alija 1zetbegovic.

1.3.5.21. Most of Muslim refugees (there were aiso Serb and
other refugees) were willing to wait in the reception centre until the
procedure of issuing travel documenis was completed. First they were
issued Yugoslav passporis under streamlined procedure, and then
blue passports, as well as the trave! documenis on which the
Hungarian authorities and the representatives of the Office of the
United Nations High Commissioner for Refugees insisted.

1.3.5.22. The documentation containing individual applications

of the refugees is kept in the passport office of the Department of
the Interior of Subotica. The applications show that most reiugees
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elected t0 go to Ausina and Germany, ncone to Hungary. Many
Muslims enclosed also letters of guarantee from their families in
Western Europe.

1.3.5.23. The temporary transit reception centre at Pali¢ was
organized in accordance with the principles of the Red Cross and
those of humaneness and neutrality. it was intended for all reiugees
who were passing through the FR of Yugeslavia while waiting tor
travel documents to be issued, regardiess of their religion or
nationality, but who couid not afford hotel accommodation and other
similar amenities. The center was an open itype establishment, the
refugees moved freely and could use all Lake Pali¢ recreational
complex iacilities. Food, accommodation and medical care were at a
satisfactory level, of which concrete evidence is contained in refugee
statements and other relevant documents as they display no
comptaint by any refugee with respect 1o the stay at Pali¢. The oniy
check-point was at the reception desk, and a book of duty was also
kept. During the operation of the centre no refugee was hurt or
arrested.

1.35.24 The reception centre was visited by numerous
foreign journalists, official delegations of the United Nations High
Commissioner for Refugees, the International Federation of Red Cross
and Red Crescent Sccieties and by the representatives of various
humanitarian organizations {(Jette Gottlieb, Kristin Kruck, Henrik Lenke,
Mairise Jucker, Peter Tijittes, Jan Sigismond, Jurg W. Nussbaumer
and others).

1.3.5.25. On 6 August 1992, the centre was also visiied by
the Prime Minister of the FR of Yugoslavia, Milan Pani¢, with 80
journalists. The refugees spoke openly and directly saying that they
had no compiaints and that they were thankiul for the accommodation
and care they were provided. (Evidence: video cassetie taken on the
occcasion).

1.3526. Various humanitarian  organizations  organized
transport across ithe Yugoslav border and the refugees did not go to
Hungary, as asserted in the Memorial, but via Hungary to Austria and
Germany. Some refugees decided io remain in the FR of Yugoslavia,
which is evidenced by their passports which have not been claimed
from the Department of the Interior in Subotica. The Respoendent
completely refutes all the accusations of the Applicant and proves
that actually the FR of Yugosiavia and its organs accorded maximum
humane treaiment to these refugees (Zahtevi za izdavanje putnih
isprava i izdavanie viza/Application Form for Issuwance of the Travel
Documenis and for the Issuance of Visas, Annex No 69, pp. 582-
606;Informacija o obezbedjivanju zdravstvene zastite u profaznom
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prihvatilistu tranzitnth izbeglica na Palicu Information about health
protection in the provisional shelter for refugees in transit in Palic,
Annex 6%9a, pp606-1 - 606-2/606-3 - 606 - 4; Iinformacija o
zbrinjavanju izbeglih gradiana na teritoriji op$tine Subortica Information
about providing shelter and assistance to the refugees in the territory
of the muinicipality of Subotica, Annex No 69b, pp608-5 - 606-8/606-
9/606-10 - 606-14 Informacija Komeserijata za izbeglice Republike
Srbije poslata ministarstvu informacija/information of the commissairat
tor refugees of Republic of Serbia sent to the ministry ior information,
Annex 69¢, pp. 606-15/606-16).

1.3.5.27. Regarding respect o the charge that the authorities
of the FR of Yugoslavia issued passporis i0 Muslim refugees at
Pali¢, Yugoslavia, "aithough the deported people did not request that”,
it is pointed out that the Convention relating to the status of refugees
of 28 July 1957 provides for the obligation of a State o issue travel
documents to every refugee in is leritory, as well as a special
obligation towards refugees who are not in their own territory and are
unable to obtain a travel document from their country of residence
(Article 28, Convention on the Status of Refugees of 28 July 1951,
Annex No 70, pp B0O7-608)

1.3.5.28. The aliegations from para. 2.2.5.1¢ of the Memorial
{p. 51y are generalized and should be documented. The
accommaodation of Serb refugee families in abandoned Muslim houses
is nothing out of the ordinary as this has been the fate ot refugees
on all three sides. As to the “issuance of passes” to Muslims and the
implicit accusation by the Applicant that it was meant to control and
restrict their movement in the village of RipaC near Bihaé, it 8
pointed out that this practice existed in the territories under Musiim
and Croat control. The United Nations Special Rapporteur has also
pointed out some cases of the isolation of Serbs. According to tis
report the Serbs were isolated in the town of Banovi¢i and village of
Stupan (Periodic Report of the United Nations Special Rapporteur,
E/CN.4/1994/3, 5 may 1993 paras. 74 and 75, Annex No 71, pp.
6511-612).

1.3.5.29. The movement of Serbs is restricted in every Croat
and Muslim city where they are held as hostages: Zenica, Tuzla,
Mostar, Capliina, etc. In his Third Report, para 85 the Special
Rapporteur points cut: “The Government (Musiims) dces not have the
right to restrict the freedom of movement of thousands of people only
because they belong to a certain ethnic group. International law
prohibits collective punishment” (Periodic Report of the United Nations
Special Rapporteur, para. 91, Doc. E/CN/1994/3, 5 May 1993, Annex
No 72, pp. 614).
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1.3.5.30. In respect of Tuzla, the Speciai Rapporteur states:
“The situation is desperate and almost all the 18,000 Serbs believed
to be in Tuzla wish to leave it." (Periodic Report of the United
Nations Special Rapporteur, para. 69, Doc. E/CN/1894/3, 5 may 1983,
Annex No 73, pp616). Also, an equal sign is put in the Report
between “ethnic cleansing” and the forcing of people to remain where
they are: ".._.Forcing people to remain where they are {Tuzia-Banoviéi)
is not the antidote to ‘ethnic cleansing™. (Special Rapporieur, pata.
91, Doc. E/CNMGG4/3, Pericdic Repont of the United Nations 5 may
1993, Annex 74, pp. 618-619).

1.3.5.31. As to the allegations made in para. 22512 of the
Memosial (p. 52), the Respondent wishes to draw the attention of the
Court to the fact that the Muslim leadership of Sanski Most was
preparing an attack on the GSerbs. These preparations were more
extensive than the ones in 1941 when 3,000 Serbs were killed by the
Muslims in this area in three days. The Serbs learned of these
preparations and, forestalling the Muslim aftack, arrested their leaders
on 25 May 1992. The arrested Muslim leaders admitied that they had
been planning to take over power and massacre the Serbs. (Branko
Bokan, Bosnian Krajina, War Crimes and the Crime of Genocide
1991-1992, SANU, Belgrade, 1993, p.292, Annex No 75, pp. 620-
621/623).

1.3.532. In para. 22512 of the Memocrial {p. 52), the
Applicant presents contradictory and illpgical allegations 10 the effect
that the town of Sanski Most was surrounded by tanks and armoured
vehicles, shelied all day, and that only then was "an ultimatum
presented to the population to swrender”. f is hard to believe that
such a force would have presented an ultimatum to the population to
surrender after the said action. % is evident that fierce fighting had
taken place between armed formations.

1.3.56.33. The allegations presented in the para 2.2.5.14. of the
Memcrial {p. 53) are not based on facts: The village of Cerska is just
one in a string of villages siretching along an area about 30-40 km
long, also called Cerska. On the rim of the area with the Muslim
populaticn lie Serb villages which were burned down by the Muslims
at the beginning of the civil war, while the villagers were killed and
wounded. {See chapter 7 of the Counter-Memoarial)

1.3.5.34. The Muslim iorces retreated after the Serb forces
launched a counter-attack. That armed fighting and concomitant
evenis are involved is evinced by a witness whose statement is
guoted in the Report of the Special Rapporiewr of 5 May 19983:
"When the time came 10 leave the village of Cerska proper, a

70



member of the local civil defence is reported to have visited each
house and calmly told people that the lines could not be held and
that everyone should leave that night it is reported that almost
everyone who remained in Cerska village left in a group of about
10,000 people on the night of 1 or 2 March, using the frail towards
Konjevic Polie along the river”. {Pericdic Report of the United Nations
Special Rapporteur, para. 15, Doc. E/CN/1994/3, 5 May 1993, Annex
No 76. pp. 625). That witness, tesiifying also to the entry of the Serb
forces into the village of Cerska, does not mention any atrocities on
the part of the Serb army. He does not confirm the participation of
the Army of Yugoslavia on the Serb side either. Asseriions to the
contrary are untrue and have been taken over by the Applicant in
para. 2.25.14 oi the Memorial (p. 53) from the Seventh USA
Submissicn of 12 April 1893, (§/25586), p. 13, in which it is alleged,
without disclosing the sources, that the Serb forces comprised the
reqular troops of the Army of Yugoslavia and that the Serb forces
prevented the medical evacuation of Muslim women, ¢hildren, the
elderly and 1,500 wounded. The Bespondent denies these allegations.

1.3.5.35. The only source of information about the incident in
Cerska was a Muslim amateur radic operator. The United Nations
forces in the area followed the tack of this information. However, in
its issue of 9 March 1983, "Le Monde of Paris camed an article
entitled: "Not a Trace of Massacre”. General Philippe Morillon, United
Nations Force Commander and, incidentally, the only one against
whom the Muslims did not object, went to Cerska from Sarajeve to
verify the report of the ham radio operator and said on that occasion:
Thank God, it seems that nothing horrible has happened. COn the
contrary, the Serb forces transferred a pregnant woman who could
not leave the village to hospital. We can confirn that there is no
trace of massacre and that we have not found a single body.”
{Philippe Morillon, "Aucune trace de massacres”. Le Monde, 9 March,
Annex No 77, pp. 626}

1.3.5.36. The Respondent wishes to draw the atiention of the
Court t0 some contradictory allegations: 1) a withess quoted in the
Report of the United Nations Special Rapporteur of 5 May 1593 says:
"When the time came to leave the vitage of Cerska proper, a
member of the locai civil defence is reported 10 have visited each
house and calmly told pegplie that the lines could not be held and
that everyone shouid ieave that night. It i8 reported that almost
everyone who remained in Cerska village left in a group of about
10,000 people on the night of 1 or 2 March, using the ftrail towards
Konjevic Polje aflong the river”. (Periodic Report of the United Nations
Special Rapporieur, para. 15, Doc. E/CN/1994/3, 5 may 1993). 2} In
para 2.2.5.14 of the Memorial, it is said: "Serb forces from the VJ
(Yugoslav Army) advanced to take the village, obstructing the
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evacuation of Muslim women, children and the eiderly and
approximately 1,500 wounded, causing them o ilee to the woods.
They subsequently were exposed tc deep snow and lack of food,
causing many o perish”. The second aliegation is contrary to the first
one and it is not contained in the Report of 5 May 1993 as stated in
para. 2.2.5.14 of the Memorial.

1.3.5.37. From these two quotations from the same Report of
the United MNations Special Rapporteur it may be concluded that the
witness was telling the truth when he said that both the soldiers and
the civilians retreated along the river valley towards a dale called
Konjevi¢ Polije. There was no flesing to the woods because there
was heavy snow in the area at that time. Also, the Special
Rapporteur fails to explain how it was possible for 1,500 wounded
peopie to flee 10 the woods. The Serb army couid not, nor did it
want to, prevent evacuation and the wilness also says that the
soldiers informed the people the night before that Cerska had 1o be
abandoned. Obviously, the troops and people proceeded in an
organized fashion along the river valley, without stopping. The
Respondent denies any participation of the Yugoslav Army in the said
events.

1.3.5.38. In an attempt t0 create an impression that genocide
of Muslims has been committed, the Applicant makes repeated
references to the demolition of mosques, even though such acts do
not fail under the crime of genccide. This is done also in para
22515 of the Memorial (p. 54), where it is pointed out that 6
mosques weie demolished in Bijeljina on 4 March 1893 and that
gven a BBC television crew could film the effects of the destruction.
(Eighth USA Submission, 16 June 1883). In any case these acis
cannot be imputed to the Hespondent.

1.3.5.39. The main evidence by which the Applicant, after
presenting a series of allegations in this section, seeks to prove the
commission of the act of genocide, is iis insistence on the
“systematic and barbarian nature of the acts (para. 2.2.5.16 of the
Memorial, p. 54). The Applicant has not proved any of its allegations
and the greatest number of the acis mentioned by the Applicant has
never occurred. What has really happened is not the result of
systematic campaign but of spontaneous activities of the local
population.

1.3.5.40. The alleged acts indicated Section 2.2.5. cannot be
attrubuted to the Respondent.

72



1.3.8. Alleged Creation of Destructive Conditions of Living

1.3.6.1. The Applicant has not presented anything in Section
226 ot the Memorial which could be qualified as “deliberately
inflicting on the group conditions of life calculated to bring about its
physical destruction in whole or in part" in the sense of Article If of
the Genocide Convention.

1.3.6.2. The Muslim media addressed public calls for the
slaughter of Serbs. This was done with utmost bestiality by “Vox" and
"Zmaj od Bosne" newspapers and by Radio "Hajat".

1.3.6.3. The Serb media either in the Republic of Srpska or
the FR of Yugoslavia never incited people to war, slaughter or killing.
it was exactly for these purposes that the Applicant abused the
media under iis control.

1.3.6.4. Aiter the explosion at the Markale market, established
to have been caused by the Muslims, an anchorman of Sarajevo
Muslim Radio Hajat, hosted a live call-in programme. Ten Muslim
listeners, using almost the same language and giving the same
advice, called for the slaughter of a number of Serbs for every
Mustim killed and denied every possibility of co-existence with the
Serbs. The host of the programme supported his listeners in their
calls to massacre the Serbs. This is a unigue case in the whole
world that members of one nation have been cailed via radic
massacre another nation. (Evidence: Transcript of the taped
programme, Annex No 78, pp. 627-629/630-635).

i.38.5. The "Zmaj od Bosne” newspaper, published in Tuzla,
called on every Muslim t0 name a Serb and take an oath to kill him.
This was recorded by the United Nations Special Rapporteur in his
Pericdic Report (E/CN. 4/1994/3 para. 72, Annex, 5 May 1883
Annex No 79, pp. 837).

1.3.8.6. How far the hatred of the Seibs may go is shown by
an article in which the Serbs are compared to dinosaurs. ('TL"
independent paper, Tuzia, 26 April 1993, Annex No 80, pp. 639/640-
641).

1.3.6.7. The FR of Yugosiavia is accused in para 22.6.2 of
the Memorial {(p. 55) of a one-sided approach to events in the former
Yugoslav republic of Bosnia-Herzegovina. The Applicant argues that
the media in the FR of Yugoslavia presented a distoried picture of
"historic and current crimes". The Applicant puts the word crime in
quotation marks, as well as the phrase against the Serbian people,
implying in that way that no crimes have been commitied against the
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Serbian people in the past and at present and that these crimes
have been made up by the media in Serbia in order to spread ethnic
hatred. Unfortunately, the situation is quite different. The media
reported about the crimes committed against the Serbs in the past
and at present only when their repetition became both possible and
cerain.

1.3.68 Courtesy of CNN and Sky News, the Muslim
authotities broadcast all over the world, false accusations relating to
an attack on retarded children while in fact the Muslims had taken
these children, out of the Miedenica institution in Sarajevo themselves
and used them as a live shield. (Testimony of a doctor witness in
"Eradication of the Serbs”, Rad, Belgrade, 1984, p. 167, Annex No
81).

1.3.6.8. When a Serb woman, armested and repeatedly raped
by the Muslims came to the KoSevo hospital for an abortion after her
release from prison, she was told that she could have an abortion on
condition that she state on television that she had been raped by the
Serbs. She refused, crossed over to the Serb teritory and delivered
her child in Beigrade (Testimony of a woman witness. "Eradication of
the Serbs", Rad, Belgrade, 1994, p. 255, Annex No 81).

1.3.6.10. Before the outbreak of war a fiyer was circuiaied in
Mostar, with the message that Serbs were to be given the cold
shoulder everywhere, that they were t¢ be rendered no service and
they were equated with dogs. The sarcasm was rafcheted up with the
remark that an apology to dogs was in order. ("Eradication of the
Serbs, Rad, Belgrade, 1994, p.36, Annex No 81).

1.3.6.11. In para 2.26 4 of the Memorial (p. 56), the Applicant
classifies as genocide the taking of Muslim flats in Banja Luka and
qualifies it as “ethnic cleansing”. This accusation is based on the
information received from the United Nations Special Rapporteur that
displaced Serbs were moving into flats they had seized from the
Muslims. In point of fact, these were not displaced Serbs, but Serb
refugees, the victims of the "ethnic cleansing” camried out by the
Muslims and Croats on the territories under their contiol. This is a
chain reaction triggered by the Muslim and Croat sides.

1.3.6.12. On 21 June 1992, the Croatian terrorist organization
HOS, ordered that all Serb houses in Jajce “conveniently lgcated in
respect of the HOS headquarters” be put at the disposal of "HOS
members”. (Zapovijed HOS-a/Order of HOS, 21. June 1992, Annex
No 82, pp. 642/643; Lista srpskih stanova pregledana od strane
ministarstva unutradnjih poslovallist of Serb flats reviewed by the
ministry of internal affairs, Annex No 83, pp. 644-670/671-706). On
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the basis of the submitted data concerning the inspection of the flats
in Jajce made by the Station for Public Security of the Interior, which
was under the control of the Government of Bosnia and Herzegoving,
it is evident that Muslims and Croats moved without any
autthorization intoc the deserted flais of the Serbs. ("Pakao za
Srbe"/Hell for the Serbs/, "Velerje novostifThe Evening News, 27
decembar 1994., Annex No 84, pp. 707/708). As a matter of tfact,
30,000 Serbs and 20,000 Croats leit Tuzla.

1.3.6.13. In para 2.2.6.4 of the Memorial (p. 58}, it is alleged
that Muslim draft dodgers lost their jobs. Since every state mobilizes
all available manpower in time of war, the three sides in
Bosnia-Herzegovina had agreed not to call up members of other
nations. Alija Jzethegovi¢ was the first o breach the agreement,
passed a decree with the force of law proclaiming all inhabitants of
the Republic of Bosnia-Herzegovina its naticnals and on ihat basis
sealed off exit from the Muslim-held territory and turned the Serbs
intc hostages. Mobilized Serbs are sent to the front line to fight the
Serbs, to clear minefields and dig trenches, contrary o the Geneva
Conventions. Those who refused to be drafted were sentenced as
deserters t0 long imprisoment, even in situations where it was evident
that those indicted had been born in the territory of anocther republic.
(izjava svedoka S.M.ftestimony of the witness S.M. - Documentation
Centre of the Commissariat for Refugees of the Republic of Serbia,
No. 71/00268. Annex No 85, pp. 709-711/712-714).

1.36.14. The practice of dismissal from work which, it seems,
has been resorted to by all sides in Bosnia and Herzegovina is not
genocide nor violation of any other obligation established under the
Convention on the Prevention and Punishment of the Crime of
Genocide and cannot be attributed to the Respondent.

1.3.6.15. The Bosnian Serbs and, in para 2.2.8.5, aiso the FR
of Yugoslavia are accused of preventing the movement of convoys
carrying humanitarian aid and medical equipment. Two instances are
adduced.

1.3.6.16. In the Memorial, the Applicant refers to the Sixth
Pericdic Report of the United Naltions Special Rapporteur,
E/CN.4/1994/110, (Annex No 86, 716-717). para. 69, but omits paras.
71 and 72, in which it is said:

"Bosnian Croat forces have interfered with aid deliveries for or
in transit through areas under their control®. (para 71)

"Interference with aid and other related practices also occur in
territory under the control of the Government of Bosnia and
Heszegovina and result in suffering no less grave than that in other
parts of the couniry.
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In November an aid worker was killed by government troops
in Vare3 and there have been repeated attacks on ICRC vehicles in
both western and eastern Mostar”. {para 72)

1.3.6.17. The Serbs are accused in paras. 2.2.6.7 and 2.2.68
of the Memorial (p. 57) oi laying siege o, and of shelling, fowns. It is
ciear that one cannot speak of a siege, especially with respect to the
city of Sarajevo. A number of United Nations commanders have
stated that iis encirclement by the Serbs is primarily of a defensive
nature, the aim of which was to retain their territory and not to
capture new iemitory. This seemed to them a strange kind of siege,
as those laying siege allowed passage to humanitarian convoys both
by land and by air. {Campaign Against Militarism, Iniormation,
February 1994, No. 4, story 16, Annex 87, pp. 719-720).

1.3.6.18. The assertion of the Applicant 0 the effect thai
"siege is just ancther tactics applied to force the Muslims and Croats
o flee”, (para. 2.2.6.8 of the Memorial, p. 57) is both absurd and
ridiculous. There is no escaping a genuine siege. If the siege had
been genuing, there would not have been an unbelievable number of
over 50 newspapers, three television and five radio stations.

The existence of the siege is denied by repair works and the
construction of gas pipelines, undamaged facilities and strong logistic
support.

The printing material, spare paris and equipment for radio and
television stations were delivered on a regular basis, and the
state-of-the-art generators were used in case of electricity cuts.

The Serb side had nothing of the kind at its disposal.

1.3.6.19. The real situation in Sarajevo was described by
General Charles Boyd who was the deputy of the United States Chief
Commander for Europe in period November 1892 - July 19895 "The
city's actual suffering, however, does not change the reality that the
image of Sarajevo, battered and besieged, is a valuable tool for the
Bosnian government. As that govermnment was commemaotrating the
thousandth day of the siege, local markets were selling oranges.
lemons. and bananas at prices only slightly higher than prices in
wastern Europe. At the same time the commercial price of gasoline
in Sargjeve was 3.5 percent cheaper that gasoline in Germany. A
World Food Programme swivey in May 1994 found that, aafter a
tough winter for Sarajevo, no one in the ¢ity was malncurished, and
only a small percentage of the population was underncurished. Even
the rate of violent deaths had gone down considerably in 1994 (324
for the year according to the United Nations: the per capita rate was
comparable o some North American cities and sligtly lower than
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Washington, D.C.), Ailthough press coverage and government
statemenis gave the image of unrelenting siege.

Some of the city's suffering has actually been imposed on it
by actions of the Sarajevo government. Some were understandabie
policies, like the restrictions on travel to prevent the depopulation of
the city during those periods when movement was possible. Cthers
were the by-product of government weakness. Like relying on the
Sarajevo underworld for the initial defense of the city, thereby
empowering criminal elements that look their toll on the population,
especially Serbs. Still others were intentional; whether oui of
individual greed or official policy is unclear. Government soldiers, for
example, have shelled the Saraievo airpont, the city*s primary tifeline
for reliet supplies. The press and some governments, including that of
the United States, usually atiribute all such acts to the Serbs, but no
seasoned observer in Sarajevo doubts for a moment that Musiim
forces have found it in their interest to shell friendly targets. In this
case, the sheiling usually cioses the airport for a time, driving up the
price Of black-market goods that enter the city via routes controlled
by Bosnian army commangers and government oficials. Similarly,
during the winter of 1993-94, the municipal government helped deny
water to the city"s population. An  American foundation had
implemented an innovative scheme to pump water into city"s empty
lines, only t0 be denied permission by the government. {or health
reasons. The denial had less to do with water purity than with the
opposiction of some Saraievo officials who were reselling U, N. fuel
donated to help distribute water. And, of course, the sight of
Sarajevans lining up at water disiribution points, somelimes under
mortar and sniper fire, was a poignant image”. ("Making Peace with
the Guilty, The Truth About Bosnia”, Charles G. Boyd, "Foreign
Affairs¥, Annex No 88, pp. 721-727)

1.3.8.20. Saragjevo, as a divided cily, was not s¢c much
surrounded as it was sub-divided internally into sealed-off sections, to
enhance the image of suflering people in the eyes of the media and
for looting purposes. United Nations Force Commander Philippe
Morillon said to the Prague daily "Lidove noviny” that the Bosnian
regime (Muslims} wanted Sarajeve t0 continue to be pitied by the
world which is why they refused on several occasions to make it
possible for UNPROFOR to arrange a truce. The Bosnian armed
forces are provoking Serbian shelling. Therefore, there is no siege of
Sarajevo {Peter Brock, Dateline Yugosiavia: the Partisan Press,
Foreign Policy, Washington, No 93, Winter 1993-94, Annex No 89,
pp. 728-738).

1.3.6.21. The Muslim government had taken the position that

it would not permit evacuation of children from Sarajevo whereby, by
abusing them, it violated the Conventiocn on the Rights of the Child.
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1.3.7. The United Nations Security Council Allegedly Confirms
the Existence of a Campaign of Genocide by the Federal
Republic of Yugoslavia

1.3.7.1. On the basis of the refusal of Yugosiavia to accept
monitors on the border with the former Yugoslav republic of Bosnia
and Herzegovina a conclusion is made in para. 3.2.0.12 of the
Memaria! {p. 103) that Yugostavia was not prepared to discontinue
the operations of its forces and of the forces it was allegedly
supporting in the genocidal campaign. it is clear that the refusal of a
sovereign State to accept monitors on s border and its reiteration of
the fact that & is capable of contrglling the border itself cannot be
interpreted in this way. {t IS also clear that it cannot be conciuded on
the bhasis of this refusal that there is a continued participation of
Yugosiav forces in alleged genccide or that support is being extended
to forces involved in alleged acts of genoccide.

1.37.2. In para. 3.2.0.13 of the Memorial (p. 103) it is said:
"One element of this continued participation relates {0 air suppornt
given to Bosnia Serb forces operating within the Bepublic of Bosnia
and Herzegovina. On § October 1992, the Council adopted Resolution
781 {1992) which, in response to the use of Federal Republic of
Yugoslavia ... air power, established a ban on military flights in the
airspace of the Republic of Bosnia and Herzegovina.," Yugoslavia did
not extend air support to the forces of the Bosnian Serbs. There was
nc need for that because these forces retained a number of combat
aircraft upon the withdrawal of the Yugoslav People's Army. This fact
is confirmed by the Applicant further in the iext of the same
paragraph. The ban apphied to flights of aircraft of all the sides and
not only of one side. The motivation for its adoption was primarily the
need to increase the safety of convoys carrying humanitarian relief
supplies.

1.3.7.3. In the same paragraph it is further said: "The Council
strongly condemned this further violation (at the time 465 violations
had been reported), and demanded from the Bosnian Serbs an
immediate explanation of the afore-mentioned violations and
paticularly of the aerial bombardment. It also requested the
Secretary-General to ensure that an investigation be made of the
reporied possible use of the territory of the Federal Republic of
Yugosiavia ... 10 Jaunch air attacks against the ierritory of the
Republic of Bosnia and Herzegovina (S/25246, 17 March 1893)"
Clearly the demand was addressed to the Bosnian Serbs. [t is also
clear that there is ne confirmation of the use of the Yugoslav territory
to jaunch air attacks on targets in the former Yugosiav republic of
Bosnia and Herzegovina.
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In view of the afore-mentioned, ihe last senience of the same
para.3.2.0.13 of the Memorial (p. 104) does not correspond tc the
facts, either.

1.3.7.4. in para. 32014 of the Memorial {p.104) i is said
that the Security Council had pointed 10 a number of individual
elements of the genocidal campaign. It is further saig that “in
Resoluiion 798 (1992) of 18 December 1992, it strongly condemned
the massive, organized and systematic detention and rape of women,
in particular Muslim women, in Bosnia and Herzegovina. The Council
alse expressed deep concern at reports of abuses against civilians
imprisoned in camps, prisons and deiention centres and demanded
upimpeded and conbnuous access to ail camps, prisons and
detention cemps 1o be granted immediately 10 humamtanan
organizations, and human treatment for detainees, including adequate
food, shelter and medical care.”

In Security Council Resolution 798 (1392) of 18 December
1992 no party is indicated as the perpetrator of the said acis. Nor i
it expressly stated that the said acts have indeed been commitied.
For. the Resolution, inter alia, reads:

"Appalled by reporis of the massive. organized and
sysiematic detention and rape of women..." and

"Taking note of the iniiaiive taken by the European Council
on the rapid dispaich of a delegation to investigate the facts received
untii now, ..".

Accordingly, the Security Council is in possession ¢f some
reports and takes note of the initiative of the European Counci to
send a delegation to investigate the facts. Nonetheless, the Secunty
Council "Strongly condemns these acts of unspeakable brutatity;
Requests the Secretary-General 0 provide such necessary means of
support as are available to him in the area 0 enable the Lurgpean
Comimunity delegation 1o have free and secure access to the place of
detention:".

So, it can be seen that the Secunty Councit first condemned
"these acts of unspeakable brutality”, and then asked the
Secretary-General {o help estabiish the facis.

1.3.7.5. In the same para. 3.2.0.14 of the Memorial {p. 104} it
is further said: "In sc deing, as is evidenced in the relevant Council
debates accompanying the adoption of the respective resolutions and
decisions, it confirmed the existence of, and condemned, the practice
of establishing concentration camps at which lorture and arbitrary
killings were conducied, mainly against Muslim civilians (e.g.
Presidential Statement S$/24378, 4 August 18992; Resolution 770
{1692), 13 August 1892; Resoclution 771 (1892), 13 August 1992;
Presidential Statement S/26437, 14 September 1993).°

In the Statement by the President of 4 August 1992 it is said:
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"The Security Council is deeply concerned at the continuing
reports of widespread viclations ¢f international humanitarian law and
in particular reports of the imprisonment and abuse of civilians in
camps, prisons and detention centres within the territory of the former
Yugoslavia and especially in Bosmia and Herzegovina. The Coungil
condemns any such violations and abuses and demands that relevant
international  organizations, and in particular ihe Internaticnal
Committee of the Bed Cross..., be granted immediate, unimpeded and
continued access 10 all such places and calls upcon all parties to do
all in their power to facilitate such access.”

The statement is 100 general 1o allow for a reliable conciusion
to be made that the alleged acis of genocide have been commitied
and to determine the perpetrators of these acts. Besides, “the tesritory
of the former Yugoslavia® means the teritory of the former Socialist
Federal Republic of Yugoslavia. There were no camps, prisons of
centres and there are not any now in the territory of the Federal
Republic of Yugosiavia in which the said acis have allegedly been
commitied. There have been such places in the territory of the former
Yugoslav republic of Bosnia and Herzegovina and if acts of genccide
have been committed in such camps, prisons and centres the
responsibiiity for their commission should be bome by the side on
whose territory these acts of genocide took place.

In Security Council Resolution 770 {1992} of 13 August 1992
it is said:

"Deeply concerned by reports of abuses against civiilans
imprisoned in camps, prisons and detention cenires,
Lo, /

Cemands that unimpeded and continuous access to  all
camps, prisons and detention centres be granted immediately 0 the
international Commitiee of the Red Cross and other relevant
humanitarian organizations and that ail detainees therein receive
humane treatment, including adequate food, shelter and medical
care;...".

No mention is made of the location of camps, prisons and
detention centres nor of the responsible party.

Security Counci! Resolution 771 {(1992) of 13 August 1992
reads as follows:

"Expressing grave alarm at continuing reports of widespread
vioiations of international humanitarian law occuring  within  the
territory of the former Yugoslavia and especially in Bosnia and
Herzegovina including the deporiation of civiiians, imprisonment and
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abuse of civiians in detention centres, deliberate attacks on
non-combatants, hospitals and ambulances, impeding the delivery of
tood and medical supplies 0 the civilian population, and wanton
devastation and destruction of propeny,

"Reaffirms that all pariies 10 the conilict are bound to comply
with their obligations under iniernational humanitarian law and in
particular the Geneva Conventions of 12 August 1949, and that
persons who commit or order the commission of grave breaches of
the Conventions are individually responsible in respect of such
breaches;

"Strongly  condemns  any  violations  of international
humanitarian law, including those involved in the practice of 'ethnic
cleansing’;

"Demands that all parties and others concerned in the former
Yugoslavia, and all military f{orces in Bosnia and Herzegovina,
immediaiely cease and desist from all breaches of international
humanitanan law including from actions such as those described
above;. "

No acts of the kind mentioned above have been committed in
the temitory oi the Federal Republic of Yugoslavia nor have the
organs of the Federal Republic of Yugoslavia taken part in any such
acts. The formulations are too general to warrant a reliable conclusion
that they comprise the commission of genoccide. In point of fact, the
Resofution makes menticn of the breaches of the 1948 Geneva
Conventions.

References are also made in the Memorial to the Presidential
Statement (S/26437) of 14 September 1993. In that statement i is
said:

"The Security Council expresses iis profound concern over
recent reports that Bosnian Croats have been holding Bosnian
Muslims in detention camps under deplorable conditions. The Council
recalls the international revulsion and condemnation that accompanied
. tevelations last year of the conditions under which Bosnian Muslims
and Bosnian Croats were being held in Bosnian Serb detention
camps.”

The above statement bears witness o three things. One, the
Appiicant seeks to atiribute to the FR of Yugoslavia all the ills that
have befallen the Musiims in Bosnia, including the atrocities
committed by the Bosnian Croats. Two, in its 1992 resolutions the
Security Council meant the detention camps maintained by the
Bosnian Serbs. And three, consistent in their prejudice against the
Serbs as the main culprit, some members of the Security Council
could not help referring to the alleged previous crimes of the Bosnian
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Serbs even when talking about the crimes commitied by the Bosnian
Croats.

1.3.7.6. In para. 3.2.0.15 of the Memorial {p. 105) it is said:
"The Council aisc addressed what is perhaps the most direct
manifestation of the policy of genocide: the military attacks directed
against civiians, including the bombardment and shelling of civilian
centres and even concentrations of displaced persons, and the
preciusion of humanitarian aid deliveries as a means of warfare
against civilians.” The Respondent disagrees with the Applicant on
the legal qualification of the said acts as genccide. Military attacks
directed against civilians are certainiy prohibited under the 1949
Geneva Conventions but they cannot be qualified as genocide. In
order t0 be qualified as genocide they have to be ditected against
members of a group proiected under the Convention on  the
Prevention and Punishment of the Crime of Genocide and there must
be a genocidal mient. The bombardment and shelling of civilian
centres in which, in addition to the Musiims, also lived the Seibs, as
ethnic hostages, cannot be qualified as genocide, because in such
instances these acts cannot be directed against the members of one
ethnic or religious group. “Concentrations of displaced persons and
the preclusion of humanitarian aid deliveries as a means of warfare”
are not acts of genocide, either.

1.3.7.7. In the same para. 3.2.0.15 of the Memorial (p. 105) it
is further said: "In August 1992, the Council responded to this
strategy of genocide through mass killing and starvation of civilian
population which had been directed mainly at Musiims." In August
1992 the Security Council adopted three resolutions: Resolution 768
(1992) of 7 August 1992, Resolution 770 (1992) of 13 August 1952
and Reselution 771 {1992) of 13 August 1982. None of the three
makes any mention of "mass killing and starvation of civilian
population”. Nor is it said in the resolutions that the said breaches of
humanitarian law had been directed "mainly at Muslims".

1378 In para 32016 of the Memoriai {p. 105) the
Applicant  repeats the allegation about “the use of starvation of a
civiian population as a means of warfare”. It has already bheen
argued tihat, in view of the specific circumstances, it cannot be
qualified as an act of genccide. In point of fact, there was a large
number of Serbs in the surrounded places who were not allowed to
leave. Hence, "the use of starvation of a civiian population as a
means of warfare” even if # did exist, cannot be qualified as
genocide because #t is not directed solely against the members of
one ethnic or religious group.
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1.3.7.9. In para. 3.2.0.17 of the Memorial {p. 106} it is said:
"In Resolution 780 (1992) of 6 October 1992, the Council alsc
confened the existence of widespread violations of humanitarian law
in the context of the campaign of so-called ethnic cleansing, and the
practice of 'mass killkngs' in that context {(also Resolution 808 (1993},
22 February 1993)." However, in Security Council Resolution 780
{1992} of 6 October 1992 it is said: "Expressing once again its grave
alarm at continuing reports of widespread violations of international
humanitarian law occurring  within  the territory of the former
Yugoslavia and especially in Bosnia and Herzegovina, including
reports of mass killings and the continuance of the practice of ‘ethnic
cleansing',...”. Secunty Council Resolution 808 {1993) of 22 February
1993 repeats the same formulation. Obviously it is not possible to
say "the Councit ... confirmed the existence of widespread violations
of humanitarian taw...". For, it was precisely by Resolution 780 {1982)
of 6 OQclober 1992 that the Secuwrity Council requested the
Secrelary-General to set up a Commission Of Expens to investigate
and analyze information on viglations of humanitarian law. At any
rate, there have been no mass killings nor any practice of ethnic
cleansing in the tertitory of the Federal Republic of Yugoslavia. Nor
have the organs of the Federal Republic of Yugoslavia taken any pari
in any such practice. They have not aided or abetted it, either.

1.3.7.10. in the same para. 3.2.0.17 of the Memorial {p. 108} it
is further said: "Later that month, the Council expressed its revuision
at the fact that even those civilians who had been subjected to
so-called ethnic cleansing and were fleeing from the city of Jajce,
were subjecled 1o attacks from Serb forces (Prasidential Statemert,
$/24788, 30 CQOctober 1992). Atrocities of this kind, verified and
condemned by the Council, confirm the existence of a strategy not
only 0 remove members of an ethnic or religious group from
particular regions, but indeed to destioy them, even when atiempting
t0 escape.” The Presidential Statement of 30 October 1992 reads:

"The Security Council is appalled by the most recent reports
that Serb militia in the Republic of Bosnia and Herzegovina ate
attacking civilians fleeing from the city ol Jaice.

"The Council strongly condemns any such attacks which
constitute grave viglations of international humanitarian iaw, including
the Geneva Conventions, and reaffirms that persons who commit or
order the commission of grave breaches of these Conventions are
individually responsible in respect of such breaches. The Council
wishes that such violations be brought to the attention of the
Commission of Experis mentioned in resolution 780 (1992)".

Mention is made in the Presidentiai Statement of the Serb
militia which allegedly committed attacks, but no mention 8 made of
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atrocities. Also, it is not said in the Sitaiement that the attacks were
being camried out the orders of the FR of Yugoslavia. indeed, & is
known that the organs of the Republic of Sipska aliowed the
relocation of Muslim and Croat children, women, the elderly and the
sick from piaces threatened by war operations to places which were
not. Hence this event, even it it did happen, cannot be described as
a "strategy”.

1.3.7.11. In the same para. 3.2.017 of the Memocrial (p. 1086)
the Applicant refers to Security Councll Resolution 787 (1992) of 186
November 1992 in which the Security Council demanded that all
forms of external interference in the Republic of Bosnia and
Herzegovina, including the infiltration of irregular units and persons,
cease. Indeed, this demand is expressly made in para 5 of the
Resolution, but no mention is made of the FR of Yugosiavia.
However, mention is made of the Croatian army. Besides, there was
a large- scale infiltration of mujahedding from Muslim countries.

1.3.7.12. In para. 3.2.0.18 of the Memorial (p. 106) it is said:
"As its demands for compliance remained unheeded, the Security
Council gradually widened the mandate of the United Nations
Protection Force (UNPROFOR), initially to escort humanitarian aid
convoys. tEven then, these entirely humanitarian efforts, aimed at
ensuring the very survival of the mostly Muslim populations, were
consisiently obstructed by Serb forces, leading the Council to adopt
the desperale measure of air-drops, in its atlempt to prevent the
extermination of large segments of the population through starvation
(Presidential Statement $5/25334, 25 February 1993). "That Statement,
however, reads:

"The Security Council, having received a reponrt from the
Secretary-General, recalls all its relevant r1esolutions and iis
statements of 25 January 1993 (8/25162) and 17 February 1993
(5/25302) conceming the provision of humanitarian relief in the
Repubiic of Bosnia and Herzegovina. !t is deeply concerned that, in
spite of its repeated demands, reliet efforts continue to be impeded
by Seib paramilitary wunits, especially in the eastern part of the
%ountry, namely in the enclaves of Srebrenica, Ceiska, Gorazde and
epa.

"The Security Council strongly condemns once again the
biocking of humanitarian convoys that has impeded the delivery of
humanitarian suppiies. It reiterates its demand that the Bosnian
parties grant immediate and unimpeded access for humanitarian
convoys and fully comply with the Security Council's decisions in this
regard. The Security Council expresses its strong support for the use,
in full coordination with the United Nations and in accordance with
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the relevant Security Council Resolutions, of humanitarian air-drops in
isolated areas of the Republic of Bosnia and Herzegovina that are in
critical need of humanitarian supplies and cannot be reached by
ground convoys...".

The Statement of the President of the Security Council refers
o Serb paramilitary units. in effect, the Iocal Serb population in
eastern Bosnia opposed the defivery of humanitarian aid to Mustim
enclaves because in the second half of 1992 and the beginning of
1993 they had been the victims of genocidal acts at the hands of
Muslim forces controlled by the government in  Sarajeve. The
Applicant argues thai these acts were directed at communities with a
majority Muslim population. Consequently, they also afflicted other
minority non-Musiim  populations. Acts of impeding the passage of
UNPROFOR humanitarian convoys do not constitute acts of genocide
nor can they be atiributed to the FR of Yugosiavia.

1.3.7.13. In para. 3.2.0.18 of the Memorial {p. 107) it is further
said: "In March 1993, the Council was once more constrained o
demand tha! 'the killings and atrocities must stop', reaffirming that
those quilty of crimes against humanitarian law will be held
individually responsibie by the world community (Presidential
Statement S$/25361, 3 March 1993). Subsequently, the Council
afiirmed that the crime of genccide was included in these violaticns
of humanitarian law by adopting the Statute of the Iinternational
Tribunal.. *. The Statement of the President of 3 March 1993 refers 1o
"Serb paramilitary units" and "the Bosnian Serb side". The acts of the
said patties cannot be atiributed to the FR of Yugoslavia. The
Statements of the President of the Security Council refer o viclations
of the 194% Geneva Conventions and/or violations of international
humanitarian law. The Statements make no mention of genccide,
while neither viclations of the 1949 Geneva Conventions or viclations
of international humanitarian law necessarily constitute acts  of
genocide. The Security Council changed nothing in the definition of
genocide by adopting the statutes of ad hoe tribunals for the cases
of Yugosiavia and Rwanda. Even if it had, that would be irrelevant to
the present case.

1.3.7.14. in para. 3.2.0.15 of the Memorial {p. 107) it is said:
"The Council responded t0 this practice of Serb forces of encircling
mainly Muslim inhabited areas and then bombarding the civilian
population and displaced persons therein, coupled with the denial of
humanitarian access, by establishing the so-called safe havens,
initially in  Srebrenica, and later in other areas, inciuding Sarajevo.
(Resolutions 819 (1993), 3 April 1983, 824 (1993), 6 May 1993)".
Resolution 818 (1893) refers 10 "Bosnian Serb paramilitary units”
which were operating in eastern Bosnia. The acts of these uniis

87



cannot be attributed to the FR of Yugoslavia. The FR of Yugosiavia
never supported the unlawful activities of these units. It did not
supply them with arms, equipment or any material or services. Apart
from "Bosnian Serb paramilitary units”. Resolution 824 (1993) also
makes mention of "Bosnian Serb  military  units"  which  were
presumably located around Sarajevo as this Resolution also refers to
Sarajevo. The acts of these units cannot be attributed to the FR of
Yugosiavia nor 18 the FR of Yugoslavia responsible for them.
Besides, the Applicant says “encircling mainly Muslim inhabited
areas". As in terms of their effect the sald acts (stopping
humanitarian  convoys, bombarding encircled  places) cannot be
targeted only at members of one ethnic or religious group {(Muslims)
the entire population, i.e members of other groups, mciuding the
Serbs, the allegations of genocide cannot be sustained.

1.3.7.15 in para. 3.2.0.19 of the Memorial {p. 107) it is further
said that the Security Council adopted Resoclution 820 (1993) of 17
Aprit 1993 "in further response to these acts" which is not true. In
Resolution 820 (1993) the Security Councit makes no mention of the
stoppage of humanitarian convoys or the bombardment of cities. It is
evident from the Besolution itself that it was adopted because the
Republic of Sipska had refused the Vance-Owen Peace Plan. The
Resolution reads:

"Deeply concerned by the position of the Bosnian Serb party
as repoited in paragraphs 17, 18 and 19 of the report of the
Secretary-General of 26 March 1993 (S5/25479),

"1. Commends the peace plan for Bosnia and Herzegovina in
the form agreed 10 by two of the Bosnian parties and set out in the
report of the Secretary-General of 26 March 1993 (S5/25479), ...

"2. Welcomes the fact that this plan has now been accepted
in full by two of the Bosnian parties;

"3. Expresses its grave concern at the refusal so far of the
Bosnian Seth party to accept the Agreement on Interim Airangements
and the provisional provincial map, and calls on that party to accept
the peace plan in full; "

1.3.7.16. In para. 3.2.0.20 of the Memorial {p. 108) it is said:
"The Council subseguently even authorized member states to use
military force to enforce the security of the so-called safe bavens,
once again confirming through this action the gravity of the genoccidal
practice it was seeking to counter {Resclution 836 (1993), 4 June
1993). Significantly, in that very resolution, the Council once more
demanded that 'the Federal Republic of Yugeslavia (Serbia and
Montenegro} immediately cease supply of military arms, equipment
and services to Bosnian Serb paramilitary units', again linking the

B8



Federal Republic of Yugoslavia to the appalling acts of genccide that
were being commitied against the population and displaced persons
in the so-cailed safe areas.” The Resolution referred to does not
contain the passage presented by the Applicant in quotation marks.
Nor did the Security Council quality the said practice as genocidal,
which could not in fact have been possible since it did not affect the
members of one ethnic or religious group alone and since there was
no genccidal intent.

1.37.17. In para. 32021 of the Memorial {p. 108) the
Applicant reifers t0 Resolutions 771 (1992) and 780 (1992) in an
attempt 10 indicate "means and methods of genocide". These
Resolutions make no mention of "mass killings”. Besides, the acts
referred to in the resolutions need not designate the crime of
genocide and the resolutions do not show that the Security Council
mearnt the crime of genocide. Also, these resolutions do not ascribe
the responsibility for the said acts to any particular party. The Federal
Republic of Yugosiavia instituted proceedings against the member
countries of the North Atlantic Treaty Organization (NATO) before the
Internationa!l Count of Justice regarding the interpretation of Art. 53,
para 1 of the United Nations Charter according to which regional
organizations cannct take coercive measures without the explicit
authorization of the Security Council. The NATO member countries
refused tc accept the competence of the Coun. Because of the
refusal, the Internaticnal Court of Justice is not able to deliberate
upon this extremely irnportant issue.

1.3.7.18. In para. 3.2.0.22 of the Memorial (p. 109) the
Applicant sefers to Resolution 808 (1993} of 22 Fepruary 1983
whereby the Security Council decided to set up “an international
tribunal for the prosecution of persons responsible for sericus
violations of humanitarian iaw committed in the feritory of the former
Yugosiavia. 1t is further said: "the staiuie of the tribunal, adopted in
Resolution 827 (1993) of 25 May 1993, explicitly inciudes genocide in
the category of crimes 1o be prosecuted. Again, in this context the
Council highlighted what are in fact the same means of genocide that
have been employed by the Federal Republic of Yugoslavia... in the
Republic of Bosnia and Herzegovina, when referring to 'mass killings,
massive, organized and sysiematic detention and rape of women, and
the continuance of the practice of 'ethnic cleansing’, including the
acquisition and the holding of territory.' (id.)."” QOn the contrary, the
Statute of the Tribuna! draws clear distinction between grave
breaches of the 1942 Geneva Conventions (Article 2. of the Statute),
genocide (Aflicle 4 of the Statute) and crimes against humanity
(Article 5 of the Statute). Although these criminal acts, all of them
dencted in the Statute as violations of international humanitarian law,
may be similar or aven identical, they differ significantly in legal
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quaiifications with respect to the existence of an intent and to the
ethnic and/or religicus affiliation of the victims when genocide is in
question. Besides, none of the said resolutions refers to the
responsibility of States but to the responsibility of individuals.

1.3.7.19. The general assertion of the Applicant expounded in
para. 3.2.0.23 of the Memoria! {p. 110) is also unsustainable as it is
not based either on facis or on law.

1.3.7.20. In para. 6.4.3.3 of the Memorial {p.277) the Applicant
refers to Security Councit Resolutions 819 (1993) of 16 April 1883
and 838 (1993} of 10 June 1993 and General Assembly Resolution
48/88 which demand that the Federal Bepublic of Yugoslavia "cease
the supply of military arms, equipment and services to Bosnian Serb
paramilitary units®. Like many previous demands, the demand of the
Security Councll addressed to the FR of Yugoslavia was not based
on facts. The FB of Yugoslavia did not supply arms, equipment or
services to Bosnian Serb paramilitary units. There is no evidence i0
that eiffect at ali. But even if this allegation were true, it would not
suffice for the attribution of these acts, including those allegedly
constituting genocide, to the FR of Yugoslavia.

1.3.8. The United Nations General Assembly Alegedly
Confirms the Existence of a Campaign of Genocide on the
Part of the Federal Republic of Yugoslavia

1.3.8.1. In eight paragraphs of the Memorial {paras.3.3.2.1
3.3.2.8, pp. 111-116) the Applicant refers to various resolutions of the
United Nations General Assembly. The General Assembly cannot
establish facts in the way in which it is done by the international
Court of Justice. Especially not in a siiuation when the R of
Yugoslavia has been excluded from the work of the General
Assembly. Many staiements of facts in the resolutions of the General
Assembly are totally at wvariance with the reporis of the
Secretary-General addressed to the Security Council and drawn up
on the basis of reports from the field submitted by UNPROFOR.
Thus, General Assembly Resolution 47121 of 18 December 1992
reads "gravely concemed about the deterioration of the situation in
the Republic of Bosnia and Herzegovina owing to intensified
aggressive acis by ihe Serbian and Montenegrin forces to acquire
more territory by force, characlerized by a consistent pattern of
gross and systematic violations of human rights, a burgecning
refugee population resulting from mass expuisions of defenceless
civiians from their homes and the existence in Serblan and
Montenegrin controlled areas of conceniration camps and detention
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centres, in pursuance of the abhomeni policy of 'ethnic cleansing',
which is a form of genocide,...". However, already in his Report of
30 May 1992 (5/24049) the Secretary-General siated ihat the
Yugoslav People's Army had withdrawn from Bosnia and Herzegovina
and that its former members who remained constituted the armed
forces of the Serbian Republic of Bosnia and Herzegovina which
were independent and were not under the command of any organ of
the FR of Yugoslavia. The Secretary-General repeated this information
in his subsequent reports when calling for the withdrawal of foreign
troops from the former Yugosiav republic of Bosnia and Herzegovina,
In view of the fact that the Secretary-General based his reports on
UNPROFOR reports from the field it is beyond comprehension. why
the majority in the General Assembiy advanced an assertion fo the
contrary. in the Report of the Secretary-General of 3 December 1882
(AIAT/747, p. 7) submitted to the General Assembly it is said
"Between 7 July and 31 October 1992 ICRC had registiered 10,273
persons in 41 places of detention. Some 8,046 were in 14 Bosnian
Serb places of detention and 988 were in 16 Bosnian Croat places
of detention; 1,238 were in 11 places of detention run by the
Government of Bosnia and Herzegovina." Neither Resclution 47/121
nor subsequent resolutions of the 47ih session of the General
Assembly mention either the camps run by the government in
Sarajevo or those controlled by the Bosnian Croats. This indeed is
telltale evidence of the immense and unusual pariality of the
members of the General Assembly. The position of the majority in the
General Assembly is reflected also in para. 7{b) of Resolution 47/121
whereby it "urges the Secunty Council... t0 exempt the Republic oi
Bosmia and Herzegovina from the arms embargo as imposed on the
former Yugeoslavia under Security Council resolution 713 (1991)..°. In
keeping with the 1948 Convention on the Prevention and Punishment
of the Crime of Genocide, "ethnic cleansing” cannot be qualified as
genocide.

1.3.9. The United Nations Commission on Human Rights and
its Sub-Commission Allegedly Confirm the Existence of a
Campaign of Genocide on the Part of the Federal Republic of
Yugoslavia

1.3.9.1. In section 3.3.3 of the Memorial {pp. 116-119) the
Applicant refers to wvarious resclutions of the United Nations
Commissich on Human Rights. In doing so, it incorrectly presents the
contents of the adopted resolutions. For instance, in para. 3.3.3.2 of
the Memorial (p. 117} it is said: "The Commission condemned in the
strongest terms all these violations, recognizing that the leadership in
the teritory under the control of the Serbs in the Republic of Bosnia
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and Herzegovina and Croatia, the commanders of Serb paramilitary
forces and political and military leaders in the Federal Republic of
Yugoslavia (Serbia and Montenegre) bear primary responsibility for
most of these violations”. However, in para 8. of Resolution 1993/7 of
19 February 1993 entitled: "Situation of human rights in the territory
of the former Yugoslavia®" it is said:

"Condemns in the strongest terms all violations of human
rights and international humanitarian law in the former Yugoslavia by
all sides 10 the conflict, recognizing that the leadership in the territory
under the control of Serbs in the Republics of Bosnia and
Herzegovina and Croatia, the commanders of Serb paramilitary forces
and poitical and military leaders in the Federal Republic of
Yugoslavia ... bear primary responsibility for most of these violations”.

The Applicant has concealed the part of the text in which the
Commission condemns "all violations of human rights and
international humanitarian law in the former Yugosiavia by ail sides 10
the conflict” and underlined the part referring to the political and
military leaders of the FR of Yugoslavia which, otheywise, is not
based on facts and legal considerations but on the political interests
ot the member Siates which prevailed at the time both in the
Commission and in the United Nations General Assembly. In para 4.
of Resolution 1984/72 of 9 March 1994 the text from para 8. ol
Resolution 1993/7 is repeated almost word for word and the following
text is added: "notes that violations have been committed by all of
the parties to the conflict”.... None of these assessments can be
acceptable to the Court because they are not based on a proper
examination of facts and legal arguments but on  political
decision-making. Besides, United Nations General Assembly
Resolution 47/22% denies Yugostavia the right to pariicipate in the
work of the Economic and Social Council.

1.39.2. The Applicant underines the fact that the United
Nations Commission on Human Righis refers to acts of genocide in
its resclutions. However, the Commission does that in an unclear and
inconsistent manner. In para 12 of Resoclution 1992/5-21 of 1
December 1292 the Commission "calls upon ali States to consider
the extent to which the acts committed in Bosnia and Herzegovina
and in Croatia constitute genocide, in accordance with the Convention
on the Prevention and Punishment of the Crime of Genoccide;"... In
Resolution 1983/7 of the Commission of 19 February 1993 it is said:

"Recalling its resolution 1992/5-211 in which, inter alia," the
Commission "called on alt Staies to consider the extent to which the
acts committed in Bosnia and Herzegovina and Croatia constituied
genccide, and noting General Assembly resolution 47121 of 18
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December 1992, in which the Assembly, inter alia, siated that the
abhorrent policy of ethnic cleansing was a form of genccide."...

in Chapter IV of the Counter-Memorial it has been shown that
ethnic cleansing is not a form of genocide.

In para 5 of Resolution 1994/72 of 9 March 1994 the
Commission:

"Demands immediate, firm and resolute action by the
international community to stop all human rights violations, including
‘ethnic cleansing’, genocidal acts, rape and abuse of women as an
instrument of war, strangulation of cities in Bosnia, shelling and killing
of civilians, torture, arbitrary executions, and eniorced and involuntary
disappearance, to secure a just and lasting peace in Bosnia and
Herzegovina, and to bring war criminals to trial;”...

Indeed the Commission does refer to acts of genocide
although it dees not say which acts are involved and which side has
committed them.

1.3.9.3. In para. 3.3.3.3 of the Memorial {p. 118) the Applicant
concludes: "... the Commission on Human Rights, identified the
systematic pattern of grave violations of numan rights as falling
squarely within the definition of genocide, and it found that the
Federal Republic of Yugosiavia... is primarily responsible”. Nothing in
this conclusion corresponds o the truth. The Commission on Human
Rights did mention acts of genocide but it said nothing of “the
systematic pattern of grave violations of human rights as falling
squarely within the definition of genocide”. Even less justified is the
secand part of the conclusion accerding to which "the Federal
Republic of Yugoslavia... is primarily responsible" for the said acts of
genocide which have not been identified. i the Commission had in
mind ethnic cleansing, then this conclusion cannot be sustained for
two reascons. Ethnic cleansing is not an act of genocide nor did the
Commission atiribute responsibility for ethnic cleansing to Yugostavia.
For, in Resolution 1994/72 of 9 March 1994 it is said: "Repelled by
the odious practice of ‘'ethnic cleansing' whose principal victims are
the Muslim population, carried out in particular by Bosnian Serb as
well as by Bosnian Croat extremists...". lf the Commission meant
other acts it did not identify them. Nor did it aitribute specific
responsibility for acts ot genocide to anycne. However, even if it had,
the resolutions of the Commission are of a political nature and do not
relieve the Court oi the duty to establish facts. They are not binding
upon the Court at all.
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1.3.10. The Special Rapporteur on Human Rights in the
Former Yugoslavia Allegedly Confirms the Existence of a
Campaign of Genccide on the Part of the Federal Republic of
Yugosiavia

1.3.10.1. In paras. 3.3.41 and 3.3.4.2 of the Memorial (pp.
119 and 120) references are made to the Report on the situation of
human rights in the territory of the former Yugoslavia submitted by
Mr. Tadeusz Mazowiecki, Special Rapporteur of the Commission on
Human Rights, pursuant to paragraph 14 of Commission resolution
1992/5-11 of 14 August 1882 (E/CN.4/962/5- 1/9, 28 August 1982)
and some parts of it are invoked in an attempt tc prove that the
crime of genocide has been committed and that the FR of Yugoslavia
is responsible. The truthfuines of the allegations contained in the
Report will not be dealt with here. But even ¢n the assumption that
the allegations are irue, none of the assertions adduced by the
Appilicant or contained in the Beport point 10 the crime of genccide or
to the responsibility of the FR of Yugoslavia

1.3.10.2. The Report seeks io emphasize the praciice of
ethnic cleansing. In item 11 of the Report it is said: "Muslims who
wanted to leave the village were allowed to do so only together with
their entire famiiy." Accordingly, the intention of those centrolling the
village was not to destroy the Muslims in the village.

1.3.10.3. The quotations of the Applicant {fom one and the
same document are made in a fairly random f{ashion, so that no
quotation is made of that part of the Report (item. 31, p. 6) in which
it is said: "In a statement made {0 the Special Rapporieur, ihe
President of the Federal Republic of Yugoslavia condemned ethnic
cleansing... The President of Serhia also repudiated the policy oi
ethnic cleansing in statements to the Special Rapporteur...™.

13104 In para. 3.3.43 of the Memorial {p. 120) the
Applicant refers to the Report on the situation of human rights in the
territory of the former Yugoslavia submitted by the Special Rapporieur
(E/CN. 4/1992/S-110, 27 Ociober 1992). The truth of the allegations
contained in the Report will not be dealt with here, even less its bias
and scope. However, if the assertions in the Report were true, the
acts referred to in the quotations faken cut of the Repori cannoi be
quatified as genocide. Simply, there is no intent to desiroy a group in
whole or in part.

1.3.10.5. In para. 3.3.4.4 of the Memorial (p. 120) it is said:
"The Special Rapporteur later confirmed that the principal agents of
this campaign of 'ethnic cleansing' were irregular paramilitary groups
which had been armed and equipped with ‘'very large stocks of
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military hardware’ which had been previousiy held by the JNA and
Belgrade authorities. (A/47/666, paras. 14-15)". This assertions does
not correspond to the facts. In the cases mentioned by the Special
Rapporteur no special  weapons except rifles or machine guns are
generally referred to. There is no information to the effect that
paramilitary units were armed with heavy weapons. But even if this
assettion were true, i would not be relevant for the attribution of the
acts of irregular paramilitary iroops to Yugosiavia.

1.3.106. In para. 3.351 of the Memorial (p. 121) the
Applicant relers to the Interim report of the Commission of expens
established pursuant to Security Council resolution 780 {1992) and
quotes para. 56 of this Report, which reads:

‘Based on the many reponts describing the policy and
practices conducted in the former Yugoslavia, 'ethnic cleansing' has
been carried out by means of murder, forture, arbitrary airest and
detention, extra-judicial executions, rape and sexuval assauli,
confinement of civilian population in ghettc areas, forcible removal,
displacement and depaortation of civilian population, deliberate military
attacks or threats of attacks on civiians and civilian areas, and
wanton destruction ©of property. Those practices constitute crimes
against humanity and can be assimilated to specific war crimes.
Furthermore, such acts could also fall within the meaning of the
Genocide Convention.”

The experts have been very careful in referring the said acts
to the Convention on the Prevention and Punishment of the Crime of
Genocide and used the conditional mocd in framing the wording.
Commission of acts with an intent 10 remove members of a group by
force does not consitiute genocide.

1.3.11. The Viennpa World Conference on Human Rights
Allegedly Confirms the Existence of a Campaign of Genocide
on the Part of the Federal Republic of Yugoslavia

1.3.11.1. In section 3.3.6 of the Memorial {p.123, 124) the
Applicant refers to the Vienna World Conference on Human Rights. in
para. 3.3.6.1 of the Memorial {p. 123} the Applicant claims that "the
World Conference on Human Rights provided a unique forum for the
authoritative expression of state practice and opinio juris relating to
human rights and humanitarian law.” The veracity of this assertion will
not be questioned at this point. If it were true, it could be of certain
impontance in respect of the creation of customary law. In any case
neither this Conference nor any other UN body or organ are
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authorized to change the provisions of the Convention on the
Prevention and Punishment of the Crime of Genocide.

1.3.11.2. The Conference adopted an Appeal to the Security
Council regarding Bosnia and Heszegovina, which reads:

"At its 5th plenary meeting, on 15 June 1893, the World
Conference on Human Rights, after hearing the Minister for Foreign
Affairs oif Bosnia and Herzegovina, decided, without a vote, to appeal
to the Security Council to take the necessary measures 10 end the
genocide taking place in Bosnia and Herzegovina, and in particular at
Gorazde."

Pursuant to UN General Assembly Resolution 47/1 Yugoslavia
was denied the right to participate in this Conference so that the
participanis had no opportunity to hear the Yugosiav representative.
But, after the action of saving the wounded and ifl in Gorazde had
been organized, it became evident that the situation was not at all as
dramatic and serious as teporisd by Muslim sources and carried by
the worid media. It was yet ancther in a series of deceptions of the
worid public. No genocide of the Muslims took place in Gorazde (See
para 1.3.2.25 of the Counter-Memorial).

1.3.11.3. It is In the light of the above two paragraphs that
parts should be viewed of the Special Declaration on Bosnia and
Herzegovina adopted by the World Conference and quoted by the
Applicant in para. 3.3.6.2 of the Memcrial (p.124), which refers to the
quaiification of ethnic cleansing as genocide and to the condemnation
of Serbia and Montenagro, the JNA, the Serbian militia, the Croatian
militia and exiremists as perpetrators of crimes. Neither these nor
other parts of the Special Declaration are based on facts. Thus the
Special Declaration speaks about 40,000 raped women, while the
Apphicant in the Memorial {p.14)} alleges that there were about 20,000.
(See para 1.3.4.) The Speciai Declaration also refers to Serbian
aggression on Bosnia and Herzegovina. All statemenis of facts are
totaliy arbitrary and are not based on facts. This is attested to by the
fact ihat 88 states voted in favour of the Special Declaration, one
was against and 54 abstained.

1.3.12. The Committee on Human Righis and the Committee
on the Elimination of Racial Discrimination on alleged
responsibility of the Federal Republic of Yugosiavia

1.3.121. In para. 3.3.7.0 of the Memorial {p.124) the Applicant
refers to an observation of the Committee on Human Rights from
1992, The Applicant says: "The Committee, after having heard the
report, observed ‘the existence of links between the nationalists (in
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Bosnia and Herzegovina and Croatia) and Serbia which invatidated
the Federal Government's claim 10 be exempt from responsibility™
{(AJC.3/47/CPR.1, 20 November 1992; CCPR/C/79/Add. 18, 28
December 1992). However, the Committee's Report reads:

"The Committee observed that the means deployed and the
interests involved demonstrated the existence of links between the
nationalists and Serbia which invalidated the Federal Government's
claim to be exempt from responsibility.”

The Committee reached this conclusion on the basis of ‘“the
means depioyed and the interests involved®. The premise from which
the Committee proceeded is wrong. In its declaration of 27 April
1992, Yugoslavia said that it had no territorial aspirations towards
Bosnia and Herzegovina and consistently emphasized that it was
interested in having all conflicts in Bosnia and Herzegovina and
Croatia solved in a peaceful manner, and acted towards tha! end.
The JNA attacked no one in Bosnia and Herzegovina. it was
attacked there. Pursuing its policy and interests, the FR Yugoslavia
broke off its official relations with the organs of the Republic of
Srpska and intrcduced certain economic countermeasures against
the Republic of Srpska in August 1994. But even if the premise from
which the Committee proceeded were ftrue, nothing could be
conciuded from it in respect of links which would be of relevance for
the attribution of acts to Yugoslavia.

1.3.12.2. in para. 3.3.8.0 of the Memorial {p.125) the Applicant
points to one of the reasons for the concern of the Commitiee on the
Elimination of Racial Discrimination, ie. that “links existed
between the Federal Republic of Yugoslavia ... and Serbian
militias and paramilitary groups responsible for massive, gross and
systematic violations of human rights in Bosnia and Herzegovina”
The Committee on the Elimination of Racial Discrimination took over
this reascn for concern from the report of the Committee on Human
Rights. It does not present the facts on which it bases ifs concern
However, even it it were true, the asseriion of the Committee iself
would not be sufficient for the attribution of the acts to Yugoslavia.

1.3.12.3. In view of the above paragraphs, the assertion of

the Applicant made in para 3.4.0.3 of the Memorial {p.127) can not
be sustained.
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1.3.13. The E.C. and the C.S.C.E. Allegaedly Confirm the
Existence of a Campaign of Genocide Undertaken by the
Federal Republic of Yugoslavia

.3.13.1. In para. 6435 of the Memorial (p. 278) the
Applicant quotes a statement of the EC of 11 April 1992 calling upon
the Governments of Serbia and Croatia to bring their influence to
beas for interference into the affairs of the independent Bosnia and
Herzegovina stop, and publicly condemn the use of force. The
Federal Republic of Yugoslavia and the Republic of Serbia did
everything in their power for a peaceful solution to be found for
Bosnia and Herzegovina. They publicly and consistently condemned
the use of force. The finding of a peaceiul solution least depended
on the. Federal Republic of Yugoslavia and the Republic of Serbia
and did not depend on the Republic of Srpska alone either. [t
depended on the three parties 10 the conflict in Bosnia and
Herzegovina. In this call, the Applicanti sees proof of the EC's
acknowledgment o©f the great influence of the Republic of Serbia on
the Republic of Srpska. The course of evenis described in  Chapter
li of the Counter-Memorial, however, clearly demonsirates that the
Republic of Srpska is not susceptible to any influences. In any case,
the Federal Repubiic of Yugoslavia and the Republic of Serbia never
brought influence to bear on anyone 1o commit any crimes nor did
they ever attempt io do so. On the contrary, they have aiways
consistently condemned the commission of crimes.

1.3.13.2. In the same para. 6.4.3.5 of the Memorial (p. 278)
the Applicant refers to some unnamed document that it links to the
representatives of the CSCE Member States and the Helsinki meeting
of 15 April 1992, which allegedly "condemned the Serbian irregulars
and JNA for viclating the independence and territorial integrity of
Bosnia- Herzegovinga and buman righis of its people...”. This
condemnation is not based on facts. On 6 April 1882, Bosnia and
Herzegovina was premalurely recognized as an independent state. it
is clear that the JNA could not have withdrawn in several days. At
the time of the alleged condemnation representatives of the so-called
Republic of Bosnia and Herzegovina had not yet in fact demanded
the withdrawal of the JNA. At any rate the alleged condemnation has
nothing to do with the 1948 Convention on the Prevention and
Punishment of the Crime of Genocide.

1.3.14. The Allegedly Prolonged Participation of Yugoslavia

1.3.14.1. in para. 2.3.7.1 of the Memorial it is said that the
Serp forces in Bosnia and Herzegovina get logistic support  from the
FR Yugoslavia. it is true that some material and humanitarian aid,
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primarily aid in food and fuel was supplied from the territory of the
FR Yugoslavia. This aid was intended primarily for the civilian
population. After all, humanitarian aid to the Muslim population in
areas controlled by the Bosnian Musiim government was also
delivered through the teritory of the Federal Republic of Yugoslavia.
Even if it were true that some aid in military supplies to units of the
warring sides in the former Bosnia-Herzegovina was delivered, such a
fact could not be the reascn for the attribution of alleged acts of
genocide. Proof would need to be provided that such military aid was
extended with an intent 10 its being used for the commission of
alleged acts of genocide and that it was indeed so used. That
certainly was not the case.

1.3.142. In para. 2.37.2 (Memorial, p. B3) the Applicant
alleges: “in addition to the logistical support given to the Serb forces
in Bosnia and Herzegovinag, VJ troops and aircraft requtarly cross the
border 10 support the Serbian war effort in the Republic of Bosnia
and Herzegovina." 1t is further said that on 2 March 1993 VJ froops
completely destroyed the village of Cerska, near Konjevi¢ Polje. But,
in para. 22514 of the Memcrial (p. 53), which describes the
alleged event, ithe testimony of an aileged withess is given which
begins with the words: "Serb forces entered Cerska viltage..”. The
alleged witness is cbviously speaking about Serb forces and not
about VJ forces. This allegation, the same as all cther allegations on
the involvement of JNA units in armed conilicis in Bosnia and
Herzegovina, does not correspond to the facts.

1.3.14.3. The Applicant repeats the said assertions in para.
6.2.1.12 of the Memorial (p. 250) in which it is said that ".. there is
ample evidence of continued crossing of the borders by troops
coming from Serbia and Montenegro and shelling of Muslim towns
and villages in Bosnia and Herzegovina.” This assertion is not true.

1.3.14.4. In section 238 of the Memorial, the Applicant
asserts that Yugoslavia allegedly confirmed its involvement. In paras.
2381 to 2.3.85 of the Memorial {(pp. 85-32} the siatements of a
number of organs of the FR Yugoslavia are quoted allegedly
confirming the involvement of the FR Yugoslavia. None of the
presented statemenis, however, attest to the involvement of the FR
Yugoslavia in alleged acts of genocide or other acts prohibited under
the Convention on the Prevention and Punishment of the Crime of
Genocide. All the statements attest to an involvement of a
humanitarian nature, including economic aid to the population.

1.3.145 In para. 2.3.8.6 of the Memorial (p. 93), to prove

the involvement of the FR of Yugoslavia, it is alleged that "the
Federal Republic of Yugostavia ... submitted an official Application at
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the international Court of Justice. In this Application against ihe
Member States of NATQO, the Federal Republic of Yugoslavia ...
claimed that by ‘threatening to use force without the authorization of
the Security Council and in the form of an uitimaium’ the Member
Siates have violated the United Nations Charter.” Thereby the FR of
Yugosiavia allegedly admitted that it was not neutral in this conilict.
Yugoslavia allegedly sees the threat to the Bosnian Serbs as a threat
to itself. This is indeed imelevant to the case at hand. That has
nothing t0 do with alleged acts of genocide.

1.3.14.6. The last sentence in para. 2.3.8.6 of the Memorial is
not based on facts: “... Yugoslavia ... condoned and approved of the
systematic destruction of Sarajevo, an act which o©on numerous
occasions has been denounced by the entire international
community.” On the contrary, the Government of Yugosiavia as well
as the Governments of Serbla and Montenegre consistently
condemned acts of shelling Sarajevo. As the premises are incorrect,
the conclusion of the Applicant expounded in para. 2.3.8.1. of the
Memorial {p. 94) is not correct either.

1.3.15. The Acts of Genocide Allegedly Commitied in the
Territory of the Federali Republic of Yugoslavia

1.3.15.1. The Applicant says that "the killing and persecuticn
of Muslim has also been taking place in Yugoslavia... proper since at
least early 1992.." (para. 22.6.2 of the Memorial, p. 55) without
referring to any specific case. The Respondent denies ihat any act of
killing or persecution which could be qualified as an act prohibited
by the Genccide Convention has been committed in the territory of
the FR of Yugostavia.

1.3.156.2. The Muslims were not kiled and punished in
Yugosiavia at the beginning of 1992, as it is aileged in para. 2.2.6.2
of the Memcrial (p. 55).In Annex 4 to the Report of the CSCE
Mission to inspect alleged places of detention in the Republics of
Serbia and Montenegro, 13-18 January 1993, it is said:

"The most recent report on the situation of human rights in
the territory of the f{ormer Yugosiavia prepared by the Special
Rapporteur of the United Nations Commission on Human Rights, Mr.
Tadeusz Mazowiecki, stated that (See UN Doc.A/47/666 of 17
November 1882, para. 118, p. 33}

"Houses and shops belonging 10 Muslims bave been burned
and mosques destroyed by ieirorist aftacks in the cities of Pijevija,
Prijepolie, Priboj and Bijelo Polije. These acts, as a rule, take ihe
form of bombs planted in the buildings
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"During the visit of the Rapporteurs in Prijepolie, the local
authorities expressed their grave concern at these 'faise aliegations’
and requested that this matter be looked into by the CSCE Mission.
Although it was not within the strict mandate of the Mission to make
such an inquiry, the Rapporteurs felt that it would be useful to accept
such an invitation.

"The Rapporteurs inspecied what appeared o be the only
mosque in the centre of the town. The mosque was not destroyed,
nor was there any substantial damage visible. There were only
reporis that soldiers passing through the area had fired their rifles at
a mosque and some buliet damage had been sustained. There was
no indication, nor were there any claims by local Muslims to the
effect that houses and shops belonging to Muslims have been burned
or that bombs have been planted in mosques in the Prijepolie area.”
{Report of the CSCE Mission 10 Inspect Alleged Places of Detention
in the Republic of Serbia and Montenegro, p. 16, Annex 8).

1.8.15.3. In para. 6.2.1.11 of the Memorial {p. 249) it is said:
it must also be kept in mind that genocide is committed by
Yugoslavia {(Serbia and Montenegro) not only in Bosnia and
Herzegovina but that 'ethnic cleansing' is also commilted on its own
territory or in Groatia. In this respect, the situation in Sandjak must
particularly be stressed.” The organs of the FR Yugoslavia have not
commitied acts of genocide in the territory of their own state or in
any other teritory. The Applicant refers to the report of Special
Rapporteur Tadeusz Mazowiecki. The statements contained in it do
not reter to an act of genocide or any other act prohibited by the
Genocide Convention. 1t is true that a number of Muslims from Raska
(Sandjak}, left the Federal Republic of Yugoslavia and entered the
tesritory of Bosnia and Herzegovina to fight there on the side of the
forces of Alija lzetbegovid.

"

1.3.154 In para. 6422 of the Memorial (p. 274) the
Applicant refers to the Sixth Periodic Report on the situation of
human righis in the territory of the former Yugosiavia, of the Special
Rapportewr of the Commission on Human Righis, Tadeusz
Mazowiecki. The Report states that some political figures have made
threatening statements directed at mingrities. The name o Vaijisiav
éeéelj, the leader of the Serbian Radical Party has been mentioned.
The Report does not mention anyone as having committed acts of
incitement to genccide. Threats of expelling a minority are not acts of
incitement to genocide. The expulsion of the popuiation itself cannot
be qualified as genccide. Besides, statements by leaders of political
parties cannot be attributed to the State. The leaders of political
parties are not State organs.
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1.3.16. The FR of Yugoslavia Allegedly Admitted Acts of
Genocide

1.3.16.1. In section 6.4.4. of the Memorial (pp. 279- 281) it is
represented by the Appiicant that the FR of Yugoslavia has allegedly
admitted the facts. The facts which are adduced in the statements
and communiques of organs of the Federai Republic of Yugoslavia
and the Republic of Serbia have nothing whatsoever to do with the
alleged crimes of genocide ofF other prohibited acts. Any assertion by
the Appiicant to that effect is a construction ungrounded in facts and
faw.

1.3.17. The Alleged "RAM" Operation

1.3.17.1 The allegations of the Applicant regarding the so-
called "RAM® operation (paras. 2.3.4.1 - 2347, pp. 6868-71, and
paras. 6.2.1.3 and 62.1.4, p. 247, of the Memorial} are not true.
They are not based cn facts.

1.317.2. The Serb population in Croalia and Boshia and
Herzegovina spontanecusly armed itself always when it feit
threatened. The arms for the most part came from the depots of the
terriforial defence which were under the control of the focal
population. Part of the arms (personal arms, including rifles),
beionging to territorial defence units was in the houses of members
of the territorial defence according to the regulations in force at that
time. The Serb population in these areas procured part of the arms
by illegal or legal purchases.

1.3.17.3. It is a fact that the Serb people in Bosnia and
Herzegovina was threatened at the time. The expulsion of Serbs from
western Herzegovina had started. The Serb pecople in Bosnia and
Herzegovina along the Sava river was exposed t0 armed attacks by
the Croatian forces from Croatia - across the Sava river. Despite
repeated requests by the representatives of the Serb people in
Bosnia-Herzegovina, the authorities of Bosnia-Herzegovina took no
measures to protect this population but proclaimed the "neutrality” of
the Republic of Bosnia and Herzegovina, although Bosnia and
Herzegovina was only one of the Yugoslav republics at that time and
not a sovereign State.

1.3.17.4. The Applicant assens (para. 2.3.4.5 of the Memorial,
p. 689) that "RAM" also envisaged the creation of paramilitary units
which would serve to create the conditions in Croatia and Baosnia and
Herzegovina necessary to justify the armed intervention of the
Yugoslav People's Army. Those units would also be used to terrorize
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Croatian and Muslim population into fleeing from areas of strategic
importance". The Applicant repeats this assertion later in the
Memorial (para. 2.3.5.2, p. 72): "The Federal Army closely cooperated
with the paramilitary forces, set up and controlled by Kertes...". The
Applicant refers to a text by James Gow, in which it is said:
"Between 27 March and 8 April of that year there were a number of
crucial flash points. Arkan's Tigers' in the north and the east and
YPA {(JNA) unhits in the south, the west, and the northwest initiated
attacks (in the east these were from Serbia) to secure the main eniry
points into Bosnia and Herzegovina as well as major communication
and logisiic lines at Fola, Videgrad, Zvornik, Bijeljing, Kupres,
Bosanski Brod and Derventa”. These allegations are not true. The
initial attacks were launched by the Croat and Muslim armed forces
on Bosanski Brod, Sijekovac and Kupres.

1.3.17.5. 1t is true that at the time of the outbreak of the civil
war in Croatia paramilitary units were formed on both sides - the
Croat and the Serb. It is also true that paramilitary units were formed
on the Muslim side in Bosnia and Herzegovina as well, such as the
"green berets”, “flying fellows”, "Patrictic League” etc. No organ of the
SFR of Yugoslavia formed these paramilitary units as asserted by the
Applicant {para.2.3.4.6 of the Memorial, p. 70}, nor did such units
execute any orders of any organ of the SFR of Yugoslavia.

1.3.17.6. The Applicant presents ceriain accusations levelied
by Vojislav SeSelj against President MiloSevi¢ (para. 2.3.4.6 of the
Memorial, p. 70). These accusations are noi based on facts. They
were made as an act of political revenge on President MiloSevic.
However, there is nothing in what Sedel] aliegedly said and the
Applicant presents that would support the assertiocn of the Applicant
that organs of the SFR of Yugoslavia participated in the forming of
paramilitary units or issued them orders to commit acts of genocide.

1.3.17.7. In para. 2.3.47 of the Memonal {p. 70}, it is said:
"At least some of those acts have been committed with arms
supplied by the JNA, as has been admitted by Chetnik leader
Vojislav Seselj in an interview in August 1991." This allegation is not
based on facts. Even if it were true, it contains not a single fact of
legal importance that would warrant atitributing the alleged acts to
Yugoslavia,

1.3.17.8. In para. 2.3.47 of the Memorial {p. 70}, it is said:
“Up to now, the paramilitary groups continue to freely recruit
members in Serbia and Montenegro, as was also revealed by Seselj
in the same interview. In no way has the Yugoslav government
sought tc prevent or restrict the operation of those forces” This
assertion of the Applicant is not true. The formation and operation of
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paramilitary units is prohibited under Yugoslav regulations. At the time
when they were formed the regions in which they were formed
(Croatia and Bosnia and Herzegovina) constituted an integral parnt of
the SFR of Yugoslavia and there was no border control of the
movement of individuals at all. A large number of Muslims from
Serbia, especially from the Radka region {(Sandjak} joined, thus,
paramilitary Muslim units in Bosnia and Herzegovina,

13179 In para 6423 of the Memorial {p. 275), the
Applicant alieges that incitement to ethnic and religious hatred and
genocide was combined with siraiegic plans, ibe aim of which was
the attainment of a Greater Serbia, by killing, deporting, expelling,
maltreating or raping non-Serbs, Musiims in particular. According to
the Applicant, the best known and most systematic of these plans
was the "BAM" This allegation reveais the method of the Appflicant
The Applicant has not adduced a single case of public and direct
inciternent 10 genocide. In his Sixth Report, the United Nations
Special Rapporteur reports cnly on incitement to national and
religious hatred and not {0 genocide. These two things are by no
means idertical in legal terms and cannot be subsumed under the
same legal qualification. The Applicant goes on to refer 10 the alleged
existence of plans, aimed at creating a Greater Serbia, adding that
the best known of such plans is the alleged "RAM". Accusations like
this one cannal be made by way of example. lf the Applicant asseris
that there exists a number of pians it must name each and every
one of them angd prove their existence It refers oniy to a cerain
"RAM" plan but fails to provide a shred of evidence to prove the
existence of such a plan and, more imporantly, that this plan
envisages the commission of genocide of Muslims. To support the
allegation, the Applicant has adduced at the end of the paragraph the
following sentence, allegedly pronounced by General Ratko Mladic:
"Things are moving very weil, according to plan.” Even if it were true
that General Mladi¢ pronounced the said sentence, it cannct prove
that the organs of Yugosiavia had created a plan of genocide of
Muslims. it is only natural that all States and all armies should have
some plans in peace and in war. The organs of the Republic of
Sipska certainly had a plan but this cannol prove the existence oi
ahy plan, a component part of which would be the commission of
genogide,

1.317.10. In para. 6424 of the Memoria! (p. 275), the
Applicant repeats the allegation that, implementing the alleged "RAM®
plan, the Yugoslav People's Army transierred weapons to Serb
communities in Bosnia and Herzegovina and that such supplies
continued even after the alleged independence of Bosnia and
Herzegovina. This allegation has already been denied. The Serb
people in the former Yugoslav republic of Bosnia and Herzegovina
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took their weapons from the siorehouses of the territorial defence and
from the arms depots of the Yugoslav People's Army after its
withdrawal, the relpcation of which had been prevented. But even if
this allegation were true, it would not be sufficient for any atiribution
to Yugoslavia of participation in the commission of the alleged acts of
genocide. The Applicant would have to prove that the JNA supplied
the army of the Republic of Srpska with weapons for the latter to
commit genocide. The Applicant did not produce any proof to that
effect. The supply of equipment and food is certainly irrelevant for
this Case.

1.3.18. The Alleged |deology of a Greater Serbia

1.3.18.1. In Section 3 Chapter 2.3 of the Memaorial {p. 59-94),
the Applicant outlines the alleged context of the acts. The Applicant
staris off by outlining the “ideology of a Greater Serbia" (para.
23.1.1). The Applicant points o ilja GaraSanin's Foreign Policy
Programme towards the end ot 1844. There is nothing criminal in this
programme. There are no calis for the extermination of other peoples.
The programme envisaged the forming of a national State similar to
many other contemporary programmes which were put in place by
many other Ewopean peoples during the pericd when national States
were in the process of being established all over Europe.

1.3.18.2. The Applicant assernts (para. 2.3.1.3 of the Memorial,
p. 60) that the Serbian Academy of Sciences and Arts published a
document known as the "Memorandum® in 1988 ajier it had
beenMemorial so that the memebrs of the Court have an opportunity
to read it and to make their own conclusions as to the veracity of the
Applicant's allegaticns related to the Memorandum. (*"Memorandum of
the Serbian Academy of Science and Ans”, "Answers to Criticism",
Kosta Mihailovic and Vasilije Krestié, SANU, 23 April 1983, Annex
87). signed by 200 prominent Belgrade intellectuais. This document
repostedly called for the creation of a Greater Serbia The
“Memorandum” was allegedly co-authored by Dobrica Cosié,
subsequently President of the FRY and by Jovan RaSkovi,
subsequently the I[eader of the Serbian Democratic Party and
Radovan KaradZid's predecessor. These allegations are untrue. The
Setbian Academy of Sciences and Arts has never finalized the
"Memorandum" and has never published it. The incomplete text of the
"Memorandum” contains no demands for the creation of a Greater
Serbia. There was no reason for that The Serb people was then
living in a single State - in Yugoslavia.

1.3.183. It is worth noting that the Applicant has not
submitted the Memorandum %0 the Court as evidence for its
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allegations. Due to this fact, the Respondent added the Memorandum
as an annex to the Counter-Memorial. {Memorandum of the Serbian
Academy of Sciences and Aris, Annex No 92, pp. 782-787)

1.3.18.4 The Applicant accuses Dr Hadovan Karadzic of
advocating the idea of a Greater Serbia (Para. 2.3.1.3 of the
Memorial, p. 61). According to the political programme of the Serbian
Democratic Party in Bosmia and Herzegovina, however, the Serb
people was to remain living where it had lived in the past, ie. in
Yugoslavia. This programme is a legitimate political programme and
has nothing to do with genocide.

1.3.185. The Applicant indicated that President Slobodan
MiloZevi¢ of the Republic of Serbia had "taken over the ideology of a
Greater Serbia® (para. 2.3.1.4 of the Memorial, p. 61). This assertion
is not true. it has not been substantiated by a singie fact. Mention
has only been made of the f{ollowing excerpt from President
MiloSevi¢'s statement at the meeting of the Federal Presidency held
on 15 January 1991:

“..we hold that every nation has an equail right t¢ decide
freely about its own destiny. Such a right can be constrained solely
by the same, equal right of other nations. As far as the Serb people
are concerned, it wants to live in one State. Hence, division into
several States which would separate the Serb people and iorce it to
live in different sovereign States is, from our point of view,
unacceptable, that is - let me specify - out of the question.”

President 5. Milodevié spoke about the equal rights of all
nations to decide on their own destinies. He did not urge the Serb
people to decide the fates of other nations. He said that the Serbian
people wanted to live in a single State. Indeed, the overwhelming
majority of persons belonging to the Serb people wanted to remain in
the State in which they had lived before - in Yugoslavia. That is why
the position of the political representative of that peopie whereby he
rejects the proposal according to which the Serb people should be
forced 0 live in several States is legitimate.

1.3.18.6. The aftiribution of a Greater Serbia ideology to the
State of Yugoslavia is totally unwarranted. This is best evidenced by
the Statement released by the Federal Assembly of the SFRY, on 27
April 1992 which says explicitly that the FRY has no territorsial claims
against any state whatscever. (See para 3.3.1.2} It is confirmed by
Article X of the General Framework Agreement for Peace in Bosnia
and Herzegovina, initialled in Dayton, Ohio and signed at Paris on 14
December 1995, which reads:
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"The Federal Republic of Yugoslavia and the Republic of
Bosnia and Herzegoviona recognize each other as sovereign
independent States within their international borders.”

1.3.18.7. The thesis on the conspiracy of the leadership of
Serbia and the Yugoslav People's Army to desiroy the SFRY in order
to create a Greater Serbia, the ideological basis of which allegedly
was the "Memorandum of the Serbian Academy of Sciences and A",
was also countenanced by the Prosecutor before the International
tribunal for War Chmes in the "Tadi¢ Case”. The Prosecutor
summoned Dr. Andrew James Gow, British historian, as an expert in
the matiers, who attempted to prove this thesis. Although the defence
consistenly stated that it was defending neither the FR of Yugoslavia
nor the Republic of Srpska before the Tribunal, and that it was not
concerned with the broader contest of the Case, the defence
nevertheless summoned Robert McBeth Hayden, Professor oi
Anthropology at Pittsburgh University, whose professional work
focussed primarily on iaw, constitutions, politics and culture in the
former Yugoslavia and its successor republics. He has done research
on Yugosiav law and society since 1981 and lived in that country for
more than four years. He has published widely on Yugoslav law in
major scholarly journals in the fielkds of law and social science.

1.3.18.8. In his statement Prof. Robert McBeth Hayden says:

"11. The account of the demise of Yugoslavia presented by
Dr. Gow was of necessity simplified, due to the inherent problems of
presenting complex histories through the processes of direct and
cross examination before a tribunal. Scholarly thoroughness was not
possible under these circumstances; thus Dr. Gow's testimony could
not be expecied t0 be as detailed as, ior example, Dr Susan
Woodward's six hundred page book Baltkan Tragedy, which uses iis
first hundred pages to get the story of Yugoslavia's demise to 1989,
Unfortunately, the Gow account was not only simplified, but simplistic.
The main thrust of Dv. Gow's presentation seemed to be aimed at
seeing a conspiracy to dismantle Yugoslavia and form a greater
Serbia, stemming from the “Memorandum” of the Serbian Academy of
Sciences and Arts, and incorporating the Serbian government and the
Yugoslav People's Army (JNA). Yet it is grossly misleading to present
actions by Serbs without reference o the corresonding actions of
others.

*12. Several examples of the misleading nature of Dr Gow's
simplistic reductionionism on important poinis may be given. The
Serbian 'Memorandum', for example, never adopted by the Serbian
Academy and not published until pirated into a Croatian journal in
1989, should be compared with the almost exactly contemporary
‘Slovenian National Program', which was published in 1987, and
formed the basis for Slovenian nationalist actions. Indeed, leading
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Serb intellectuals were suwrprised in 1985 0 find that many of their
Slovene colleagues had already lost faith in Yugostavia and wanted
Slovenian independence. More importantly, the provision of the 1990
Sertian Constitution that mandates action by republican authorities to
counter steps taken by federal agencies or those of ancther republic
that are contrary to the federal constitutional and detrimental to
Serbia (...} cited by Dr. Gow as showing that "Serbia (was) preparing
for the dissolution of Yugoslavia”, cannot be viewed in isolation. In
fact, that Aricle of the 1990 Serbian Ccnstitution is patterned after
Amendment XLVI of 1989 io the Slovenian constitution. It may have
been such aciions by Slovenia that Dr. Gow had n mind when he
told the Foreign Affairs Committee of the House of Commons that
The Slovenes were the first to give up on Yugoslavia®, a phrase
discussed in Dr Gow's ¢ross examination on the morning of 10 May.
However, during the discussion of this issue during cross-examination,
Dr. Gow's citation of dates was perhaps misleading, saying that the
Slovenian leadership by the end of 1990 at the latest had decided
that there was no future in the SFRY and had begun making
preparations for the independence of Slovenia.’ The ¢rucial date was
mid-1888, with adoption of this and other amendments to the
Slovenian Constitution.” (Statement of Robert McBeth Hayden, 27
August 1996, Annex No 93, pp. 788-803).

1.3.18.9. In connection with nationalism which come to the
fore in the SFRY in the late 1980's, Hayden says:

"7. With the demise of the Yugoslav variant of state socialism
in the late 1980s, separate nationalisms arose among the several
Yugoslay peoples. 'Nationalism' in this context meant a political
position of demanding that each of the 'naiions’ of Yugoslavia be
sovereign in its own state. The success of nationalist politics in the
various Yugosiav republics led o the adoption of constitutional
formulations justifying each republic, except Bosnia and Herzegovina,
on the struggle for self-determination of the specific nation (Slovenes,
Croats, Serbs, Montenegrins, Macedonians) in the republic bearing its
name and resting sovereignty primarily on that nation,

"8. These republican constitutions effectively degraded the
status ot those not of the titular group In each republic. Thus
Amendment 43¢ to the Slovenian Constitution (1989) granted minority
languages and cultural rights only o the ‘autochthonous' ltalian and
Hungarian minorities in Slovenia, effectively denying such rights to
the much larger minority populatuions from other parts of Yugoslavia,
in contradiction to Ants. 154, 245 and 246 of the federal constitution.
A 1980 amendment to the Constitution of Croatia removed the
provision that Croatia was 'the state of Serbs in Croatia as well as
the national state of Croats, rendering the Serbs a minority with,
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implicitly, iewer rights than as a 'staie-forming nation’* (Statement of
Robert McBeth Hayden, Annex No §3)

1.3.18.10. The above is illustrated by part of a reply by
James Baker, former U.S  Secretary of Siale, i the House
international Relations Committee of the US Congress on 12 January
1995. Republican Rohrabacher asked the following question:

"You were in Belgrade in 1989, believe, as Secretary of State.
Shortly thereafter, Serbians launched a major offensive against
Creatia. Do you think that anything you said in Belgrade during that
time period might have led them i0 believe that the United States
would accept that as an acceptable policy of having this Serbian
domination of this area?

M Baker replied:

"No, absolutely not. What said, and vyou - it's interesting,
because I'm writing a book about my years as Secretary of State, so,
I've gone back and reviewed the transcript of some of those
meetings. What i said was that if there were unilateral dectarations of
independence iollowed by the use of force that foreclosed possibilities
for peaceful breakup, peaceful neggotiation, as required again by the
Heilsinki Accord, that it would kick off the dammnest civil war they had
ever seen. And that is exactly what happened. And the fact of the
matter is that it was Slovenia and Croatia who unilaterally declared
independence, in the face of those kinds of warnings. They used
force to seize their border posts. And that, indeed, triggered the civil
conflict that -- that we suggested was going to happen. (Hearing of
the House international Relations Commitiee, Subject: Foreign Palicy,
Chaired by: Rep. Benjamin A. Gilman (Rep., NY); Witness: James
Baker, Former Secretary of State/ Thursday, January 12, 1995, p. 13
& 14, Annex No 94, pp. 804-805)

1.3.18.11. The same views are held by Prof. Huntington:

*The breakup of Yugosiavia began in 1991 when Slovenia and
Creatia moved ioward independence and pleaded with Western
Europe powers for support.”(Samuel Huniington, The Clash of
Civilizations and the Remaking of World Order, New York, 1586, p.
282, Annex No 85, p. 807

1.3.19. Conclusions

1.3.19.1. The Respondent denies the assertions submiited
in all the pleadings of the Applicant related to the alleged
breaches of the obligations established by the Genoccide
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Convention or the afiribution of these alleged breaches to the
Respondent. The Applicant has not submitled valid evidence fto
prove its assertions regarding the alleged breaches of the
obligations established by the Genocide Convention and iis
assertions concerning facis relevant to the attribution of the
alleged breaches to the Respondent.

1.3.19.2. Muslims and Croats have not been subjected to
genocide or any other act prohibited by the provisions of the
Genocide Convention, The Applicant has failed to prove the
existence of legal requirements provided for by the Genocide
Convention without which there is no genocide.

1.3.19.3. The Applicant has failed to prove that the alleged
acts were directed exclusively against members of an ethnic or
religious group as such, as well as that there existed an intent
without which there is no genocide.

1.3.19.4. The Respondent has not commitied any act
prohibited by the provisions of the Genocide Convention nor has
any such act been committed on its temitory. Neither can any
alieged such act indicated by the Applicant be attributed to the
Respondent.

1.3.19.5. At the beginning of the civil war in Bosnia and
Herzegovina, the Republic of Srpska existed de faclo as a State
with effective control over its territory. The Respondent had no
power or control over, or influence on the Republic of Srpska at
the relevant time. Mo acts prohibited by the provisions of the
Gengcide Convention were committed on the territory of Bosnia
and Herzegovina by any organization or individua! under the
authority, control or influence of the Respondent State.
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CHAPTER Il

FACTS RELEVANT TO THE ATTRIBUTION OF ACTS TO A
STATE

2.1. Introduction

2.11.1. The Applicant's thesis that a "Greater Serbian”
ideclogy is the cause of everything that has happened in the former
Yugosiav BRepublic of Bosnia-Herzegovina, including the alleged
genocide of Muslims, is entirely unfounded. Developments in
Bosnia-Herzegovina are the result of internal factors. Events in ciber
parts of the SFRY cerainly had some influence on those
developments, as weil as the suppoit of secession by some
international factors. The violent secession of Slovenia, the armed
revolt in the Republic of Croatia and attacks on the JNA and the
Serb population in that Republic, and the civil war in that Republic
certainly influenced the political position of the Serb people.

2.1.1.2 The basic cause of the negative developments in the
former Yugoslav republic of Bosnia-Herzegovina is the disagreement
between the three main ethnic groups, or the political parties which
represented them, about the secession from the common state, the
SFRY, i.e. about the status of the Serb people. This disagreement
culminated in armed conflict and civil war and the creation of several
separate Staies in the region.

2.1.1.3. The Applicant makes a series of assertions against
the Respondent which are not founded on facts. For example, a
staternent in para. 6.3.0.2. of the Memoral (p. 258) reads:
"Yugosiavia ... has established its de facto sovereignty on exiensive
territories belonging to the Republic of Bosnia and Herzegovinag where
it acts as the real ruler, either directly ... or through the so-cailed
'‘Srpska Republika' or other groups or individuals which are, in fact,
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acting on its behalf." The Applicant repeats this allegation in para.
6.3.1.3. of the Memaorial {p. 260).

21.1.4. In section 6.3.2. of the Memonal {pp. 260- 265), the
Applicant repeats some groundless ailegations. In para. 6.3.2.1. ot the
Memorial {pp. 260-261}, the Applicant says that the "Serbian Republic
of Bosnia - Herzegovina, subsequently “Srpska Republika®, whose
forces, seemingly, took over JNA and Serbian and Montenegrin police
forces”.

2115 In para. 6322 of the Memorial {p. 261), the
Applicant says: "The authorities of the supposed 'new State'
continued io take their orders {rom Belgrade; JNA continued, under a
new name, its campaign of genccide not only with the aid, but under
the control of, and with substaniial supplies from Yugoslavia ..."

21.16. The Applicant says in para. 6.3.2.6. of the Memorial
(p. 236): "it is highly significant in this respect that both Yugoslavia ..
and the so-cailed 'Srpska Bepublika' behave clearly in a way
indicating that the latter is not an independent State, or indeed a
quasi sovereign entity of any kind. Thus, in the meetings of the
international  Conference on the Former  Yugoslavia, the
representatives of the so-calied 'Srpska Repubiika' sit with the
delegation of Yugosiavia ... in the same way, it must be noted that
the Application to the 1.C.J. made by Yugoslavia ... as recently as 16
March 1994, chailenges the validity of the decisions taken at a
meeting of the Morth Atlantic Councii on 9 February 1994, the aim of
which is to protect the territory of Bosnia and Hevzegovina. This
shows in the clearest way that Yugoslavia .. considers the parnt of
Bosnia and Herzegovina it conirels through the so-called 'Srpska
Republika’ as part of its own territory ... "

2.1.1.7. The Appficant goes further and says in para. 6.3.2.7.
of the Memorial (p. 263): "It is evident from the facts that the entity
which calls itself 'Sipska Republika' does not exist as a State and,
indeed, has no legal existence at all”

2118 In para. 6.3.2.7. of the Memorial (pp. 263-264), the
Applicant denies that the Republic of Srpska is a State. It says that it
has a teritory and population "but it has neither an ‘organized
political authority’ nor sovereignty in the meaning these words have in
international law"”.

21.1.9 The Applicant continues (p. 264). "Therefore, even if
the so-called Serh Republic were 10 exercise some soit of effective
authority, this would not endow it with international legal status. |t
remains a surogate of the Federal Republic of Yugoslavia.”
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21.1.10. In para. 6329 of the Memorial (p. 265), the
Applicant says: "The 'government’ of this so-called 'State’ is entirely in
the hands of the Government in Beigrade, it has no efiective power
whatsoever, and no authority except by the grace of its master in
Belgrade.”

2.1.1.11. The Applicant concludes (p. 266 of the Memorial):
“In the present case, it is clear that if so-called 'Srpska Republika'
were a State and could be held as such to be the perpetrater of the
crime of genocide on the territory it controis, it would nevertheless
have been ‘'subject to the power of direction and control' of
Yugoslavia ... whose responsibility would therefore be entailed.” The
Applicant repeats this claim in para. 8.3.3.6. of the Memaoria! (p. 268).

21112, This Chapter of the Counter-Memorialt demonstrates
that the foregoing allegations made by the Applicant are not based
on facts.

Section 1 - Facts Related to the Founding of the Republic of
Srpska

2. 2. Election in 1990 and Victory of National Parties

2211. The Pariament of the Socialist Republic of
Bosnia-Herzegovina adopted a Law on Civic Associations in
Bosnia-Herzegovina in the first half of February 1990 (SluZzbeni list
SR BlH/ Otlicial Gazette of the Socialist BRepublic of
Bosnia-Herzegovina, No. 5/80, Annex No 98, pp. 808-810/811-812).
This created a legal basis for the formation of political parties.

2.21.2. The Muslim Party of Democcratic Action (hereinafter
SDA), headed by Mr. lzetbegovi¢, was formed in Sarajevo on 26 May
1990.

2.2.1.3. The Serb Democratic Party {hereinafter SDS) was
formed on 27 July 1990. The leaders of this party were Dr Radovan
Karadzi¢, Professor Dr Biljana Plavii¢ and the late Professor Dr
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Nikola Koljevié. They had not been invoived in politics before the
crisis began in Yugosiavia in 1990.

2.2.1.4. The third national party in Bosnia and Hefzegovina is
the Croatian Democratic Union (hereinafter HDZ).

2.2.1.5. The first multi-party elections in the Socialist Republic
of Bosnia-Herzegovina were held on 18 and 19 November 1890
The resuits were published in the Official Gazette of GR
Bosnia-Herzegovina, No. 4241990, dated 19 December 1990. In
addition to the three leading national parties, many other paries 0ok
part in the elections. They included the Democratic Socialist League
of Bosnia-Herzegovina, the League of Reform Forces of Yugoslavia
for Bosnia and Herzegovina, the Democratic League for
Bosnia-Herzegovina, the Green Movement, the League of Communists
- Sccial Democratic Party, the Muslim Bosnian Organization, the
Party of Private initiative, the Democratic Pary of Mostar and Tuzia
and the Serbian Renewal Movement.

2.21.6. The parliamentary Seats were divided as follows in
the SR Bosnia-Herzegovina: SDA 88, SDS 72 and HDZ 44, The
distribution of the parliamentary seats was in line with the national
structure of the population. The three main naiional parties together
won 202 of the total of 240 parliamentary seats. The parties whose
orogrammes did noi stress national issues won only 38 parliamentary
seats.(lzveStaj o rezultatima izbora poslanika u Vijeée gradjana
Skupstine Socijalistitke Republike Bosne i Hercegovine, SluZbeni list
SR BiH/Report on the Resuits of the Elections of Deputies to the
Chamber of Citizens of the Assembly of the SR B-H, Cificial Gazette
of the Socialist Republic of Bosnia-Herzegovina, No. 42/30, Annex No
97, pp. 813-835/836-949; Bosnia-Herzegovina, Defence and Foreign
Aftairs Handbook, London, 1994, p.135, Annex No 98, pp. 950-955)

2.2.1.7. The electoral resulis clearly demonstrate the poiitical
position of the citizens of the former Yugeslav republic of
Bosnia-Herzegovina. It is clear that the overwheiming majority of
citizens voted according to their national affiliation for paries that
represented their national interests.

2.2.1.8. At the first multi-party elections on 18 - 13 November
1880, the following members of the Presidency of the Socialist
Republic of Bosnia and Hezegovina were elected: Fikret Abdig,
{1.045,539 votes) and Alija |zetbegovié (879,266 votes) as Muslims;
Dr Bijana Plavsi¢ (573,812 votes) and Dr Nikola Koljevic (556,218
voies), as Seibs; Stiepan Kijujié (473,812 votes) and Franjo Boras
(416,629) as Croats; and Ejup Gani¢ (709, 691 votes) as a Yugoslay.
(Sluzbeni list Socijalistitke Republike Bosne i Hercegovine/Gfficial
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Gazette of Socialist Republic of Bosna and Herzegovina No. 42,19,
December 1980, Annex No 87)

2.3. Disagreement between the Three Leading Parties
about the Future Organization of Yugoslavia and Bosnia-
Herzegovina in 1991

2.3.1.1. During preparations for the foundation of the SDS, its
future leaders stressed two aims as being the essence of its
programime: that ali parts of the Serb people living in the SFRY
should remain in Yugoslavia, and the maintenance and development
of friendly relations with neighbouring peoples, in the first place with
the Mushims. These goals were reiterated at the Constituent Assembly
and later on the occasion of the founding of local SDS organizations.
At the founding meeting of the SDS in Gorazde all those present at
the town stadium expressed their wish to continue to live within the
borders of the SFRY. Speaking at the founding meeting of the SDS
branch in Stolac, Mr Velibor Osioji¢, chairman of the SDS Executive
Council, said that a coniederal organi