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12 August 1993

TO: The Judges of the Internaticnal Court cof JSustice
“he Feace Palace,
Tha Hague,
The Netherlands.

YOUR EXCZLLENCIES:

harapy amend:

{1y, luar pplication orf ZCth March 1592 ("Tha Appligcaricnt);

fE}. Our Zecond Recuest Tor :n ndication >f Provisionai
Messureg of 27Tk July 18E€7 "he Zaceond Reguesth

iz2). Jur cutstanding Request - .- i LMMediate Sear:n~ ¥ The
Seccnd Reguest 27 The lourT: :

{4}, Sur r-equest nade on Wednesday <4th fugust 1763, Ior an

immediate order without I2earing oJursuant T2 Sur Tecond
Raguest, in accordance with Article 7Z{1l) o2 =zhe =
The InteTnaticnal Court ¢ Justice:®

-t submicting “hat in additicen <o the jurisgictionz sasaes thar
mave alirsszdy been set ;orrh, =zhe Court's -urisdictien is also
crounded in a3 letter dated 3th ‘une signed oy Slchodan
Milosevic =nd Momizr ' Zulatovic., zthe i Fresidents oL
Serpia and Montenegro {Rump ’ﬂng_-"la T L8Trer ;s addressed
tc Mr., SFobert Zadinter, <the Tfresident 2I <he Arbiriration
Zemmissicn - of the Conrference on Tugosiaviza.
[

At Paragrapn 3 of the letter is an unequiwvccal acceptance or the
jurisdiction of the Intrernational Cour~ of Justice over all legal
disputes Zetween the farmer Yugceslav 3Gepulklics, and Zerdiaz ana
“antenesro (Pump Yagosiavial.

™he reascns for The assertisn 22 the Adéiticonal Zasis or
Jur:sdissien can -e Iound in The sartrached Memorandum, which .=
oz

hersacv ;:csr:orated oy reference =nd made &n LaTegral IATT
this communication.

r submitted vy,

gncs . A zﬁﬁyé

Francis A. Bovie

cfessor of International Law
General Agent for the Republic of
Bosnia and Herzegovina before
the International Court af
Justice
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SUMMARY OF ARGUMENT

Yugoslavia (Serbiy and Montencero) Huy Aciepied the Cowrl's Jurisdicuun uikiss
Article 36(1) over all Legal Disputes Between the six former Yugoslav Repubiics

arising rrom the Dissolucien of Tugosiavia

2n 31 Mareh 1993 Bosmus-Herzegovina submitted to the Court a copy of 3
lotier wxied 8 June 1992, addrosasu W die Zrznieci of We Adbivauon Comntsson
=f the International Cenference for Psace in Yugosiavia. The i..ter was sent ang
signed by Mr. Momir Bulatovic, Frasident ¢ e Republic of Montegegre, and
Mr. Slobodan Milesevic, Fresigent of the Repuviie of Serpia.

't is on we basis of this jetter that Rosma-Herzegovina submits thar this Jourt's

‘urisdicrion is nat imited to issues arising under the Genocide Convention. By 1S

Jecelarston of June &, 1992, Yugesiavia (Serbia and Montenegro) nes decevted the
Court’s iwisdiction over ail legal disputes ¢z. veen any of the six former
Yugosievia chubﬁcs a:ising o tae Sisselucion of the former Yugosizv
'n August, 1991, the Zuropean Communtty and i*s member states agreed to
convene ar international (onference ror Peace 10 Yugosuavia, [his Conterencs was
aftenden h the presidents of the six Yngasiavian rapnblics, the president of the
Federal Government of Yugosiavia. te president of the EC Council, and the
zpteseudtives uf the EC Conunission and iz EC member states. It estaplishea an
arbitredon comrmuission, <nown a3 the Badinisr Arbitration after its President.
Monsieur Robert Badinter, 1s 2 forum for the six former Yugeosiavian republics w
resoive any differences arising from. the cisswlution -ef Yugoslaviz, .caference on
Yugosimdia Arbitration Commssion; Upinlans on Quesnons Ansing jrom the
Dissolumion o~ Yugosigvia, 31 T.L.M. 1488 (1992).
On May 18, 1992, the chuirman of the Confenence iur Peace in Yugosidvia,
Lord Carrington, requested the Commussion’s opiruon on thres questions. The

questons were:
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"1 - In terms of international law, s the Federal Republic of
Yugoslavia 2 new State calling for recognition by the Member Staws
of the European Community in accordance with the juint statemient wn
Yugoslavia and the Guidelines on the recognition of ncw states in
Eastern Europe and in the Soviet Union adopied by the Council of the
Eurnpean Communities on 16 December 19917

“2 - Tn {1s opinian No 1 of 29 November 1951 the Arbitration
Commission was of the apinion “that the SFRY (was) in the procass
of disselution”. Can this dissolution now he regarded as complete?
3 - 1f this is the case, on what basis and by what means shonld the
problems of the succsssion of states ansing between the different
states emerging from the SFRY be setied?” 31 LL.M. 1518, 1519
(1992).

The text of the three quastions was sent tn the presidents of the Republics of
Bosnia and Herzegovina, Croatiz, Macedonia. Montenegra, Serbia and Sluveniy
and 1o the presidency of Gie Federal Republic of Yueoslavia, all of whom were
asked to send 2 statement sctting out in Icgal terms their respective positions on
gach of the three quesdons.

4, Yugoslavia (Serbia and Montenegro) challenged the Arbitration
Commission’s competence on these thoee questions posed by the chairman 10 the
Commission through the aforementoned letrer dared 8 June 1992. The wo
presidents made the fullowing point:

1, FR Yugoslavia 1s not in accord with the idea that the
Arbitation Commission, as the advisory orzan of the Confcrence on
Yugoslavia, should give its opinion on the matters listed in your
letfer.

The mundate of tie Eurvpean Conmunity, as well as of the
bodies operating under the auspives of Uiz Conference. should be, as
was stated in the Brioni Declaration, (v provide assistanuce and
facilitate the proczss of negotaton betwezn the parges tu the conflict.

2. It is the principled position of FR Yugoslavia that all
questions lavoived in the overall settlement of the Yugoslay crisis
should be resolved in an agreement berween FR Yugoslavia and all
the former Yugoslav republics. ,

3. FR Yugesiavia holds the view that all legal disputes which
eannat. he settled hy agreement hatween FR Yogoslavia and the
former Yngnslav vepnblics should be taken to the International
Court of Justice, as the principal judicial organ of the United
Nations. '

[
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Accordingly, and in view of the fact that all the issues raised in
your letter are of a legal namre, FR Yugnslavia propases that in the
event that apreement is not reached among the participant< in the
conference, these questions shauld be adjudicated hy the
International Court of Justice, in accordance with its Statute.”
{cmphasis added)

The Badinter Commission determined in an interlactitory degision that it was
competent to reply o the questions and respondead to the quesuons in opJ.mons g8, 9,
and 10. Opinions 8, 9, and 10 of the Budinter Cummissivn, 31 LL.M. 1488 1526
(1992).

The Republic of Bosnia and Herzegovina submits that this unequivoeal
statement, made by Yugosluvia (Serbiu and Montenegro), is unconditional,
immediate, and binding acceptance of the jurisdiction of the Intarnational Court of
Tustica aver all legal dispuras arising from the Yugoslav crisis. The declaration
includes an aceeptance of the Court’s jurisdiction with respect (v legal issucs
related w e duee quastions posed, tncluding any legal 1ssues anising from
problems of state sucecss:on among successor states.

The deciaration is unambiguous in language and intent. Yugoslavia (Sarbia
and Montenegro) refused to accept the Commission’s authority 1o resolve legal

dispuites herween tha repuiblics arising from the dissclutdon, but did sgree to accept the

Court’s jurisdiction over such disputes. In wrms of context, the declargtion was a
formal. public statemend, i respouse w e chair of an international arbitration, on
the proper forum for resolution of a defined sot of issucs botween a defined set of
parties. As such, it now cannot be dismissed as a general palicy statement with no
binding effect.

"If State A by its conduct inauces in State K the beliaf, which is acted
upon, that State A will accept, or will not contest, the jurisdicrion if
State B brings a certain issus befare the Court for decision, then State
A ought not to be permitted, subsequently, ta contest the jurisdiction
of the Court when that issus ig brought betore the Court for
decision.” SHABTAI ROSENNE, THE LAW AND PRACTICE OF THE
INTERNATIONAL COURT, 322 (Qad rev. ed. 1985).

Bosma and Herzegovina, and the intarnarinnal enmmunity at large, reasonably
relied on the declaratdon as an acceplance of the Court’s jurisdiction with respeut to
all legal dispuies between Wie repeblics arising from the Yugoslav crisis.

1l
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International law does not réquirc adhersoce to ahy set form or procedure
for 4 statc’s ustiluteral declerstion (o cicate a legally binding cbligation. More
specifically: "[tlhere are no formal rcqﬁircm'ents for an intcrnationsal agreement
conferring jurisdiction an the Court, and the Court has deliberately kept this aspect
elastic as pare of its general policy of facilitating recourse to the judicial process.
The iraportant thing is that the Court should he satisfied that the parties are in
agresment that it should decide the case, and not how that agreement is expressed.
In fact this question will only arise of [sic] une of the purties shiould chiallenge the
jutisdiction of the Court on the gronnd that no such agreement cxists, a process for
which a special procedure is established.” SHABTAI ROSENNE, THE WORLD
COURT: WHAT IT Is anp How It WoRks, 85 (4th ed, 1980). “When it is the
intention of the State mslang the declaration that it should become bound according
to uts terms, that intention confars an the declaration the character of a legal

undertaking, the State being thenceforth legally required to follow 2 counse of

conducl consistent witit te declaralion.” Nuclear Tests (France v. Australla,} 1574
L.C.J. 253, 267; See also articles 2(2), 3 and 11 of the Vicnna Convention on the
Law of Treatics, U.N. Doc. A/Conf. 39/27 ot 289 (1969). In the Nuclear Test
case, France was found to have made a legally binding promise when it issued a
public press release announcing its intention to cease nuclear testing. Afrer the
statement, France was bound to act in a consistent manner with its announced
intentions. The Court in the Nuclear Test cuse required (wo wiain elewents for a
declarution to be binding on the state making the declaraton: a public statement
and an intent to be bound. These unilsterally declared obligations de not require
any response or reply from other states in order for the declﬁnﬁcn ta tzke effect.
Once a unilateral declaration is mads, it is subject to the obligation of good faith
pertormance similar to the doctrine of pacra synr servanda for treary performance.
Il ar 268.

The June § declaration was & public slatement aud as uneguivocal ia intent
us tie press relcase to the Nuclear Test case. The June 8 declaration was provided
to the chairman of the Badinter Commssion, Yugoslavia (Serbia and Montenegro)
knew and intended that it would be freely circulated among the members of the
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Comnussion, the Evropcan Community, and the international community at large.
In fact, it was the intention of Yugoslavia (Scrbia and Montenegro) to inform all
invelved of its nonseccoptance of the Badinter Commission’s rulings and its sole
acceptance of the jurisdiction of the Intarnational Court of Justice ovar all legal
disputes arising from the Yugosiav crisis.

9. The language in the June 8 declaration referred 1o the International Court of
Justice as (he "principal judicial orpan of the United Nations.” Yugesiavia (Serbia
and Montcnicgro) did so in stating that they had not agreed to the competency of
the Bodinter Commission over legal disputes. This reference to the superior
authority of Court, therefore, was meant to buttress their stated positian that any
legal disputes were hence forward (o be submitted to the Cowrt; nnt'merely that the
~wao repiiblics might submit such disputes at their discreton.

10. Having denied the compeieticy of the Conunission Ly accepting the
jurisdiction of the Court, Yugoslaviz'. (Serbia and Montencgro) would now deny 1ts
acccptance to cvade any forum for resolution of these disputes.

11. This court has acknowledged that jurisdiction under Article 36(1) may be
accepted by communiqué. In the degean Sea case, Greece tiled an application with

~ the .CJ, contending that both countries had consented tn the jurisdicion of the
Caurt based on a joint communiqué issued by the Prime Ministers of Greeve and
Turkey in Brusscls on May 31,°1975. Aegeun Sea Conrinental Shelf Case (Greece
v. Turkey), 1978 I.C.J. 4. The unsigned communiqué was issucd dircetly to the
press during 2 press conference following a negetintion séssion during ongoing and
unresolved negotiations over their terms of a special agreement between the two
states to submit the continental shelf dispute to the eourt. ‘Lhe communiqué stated:

{TThe two Prime Ministars.._decided that those problems should be
resolved peacefully by means of negntiations and as regards 10 the
conunental shalf of the Aegean Sea hy the Internavonal Court at The
Hague. ‘They defined the general lines on the hasis of which the
torthcaming meetings of the representatives of the rwo governments
would take place.

ld. at 40-41. The two Prime Ministers aiso decided to consider Lhe opinions of

experts concerning the conrinental shelf in conjunction with further negotations. fd.
ar 43, '
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The Court started its analysis by looking at the circumstances surrounding:
the communiqué. Jd al 42, Afler wlyzing Ui conteat, circumstances and
inendons of the pasties, the ICT held thart the communiqué did not indicate an
intcnt by the Turkish government to uncondirionally submit its dispute to the ICJ as
the dispute was to be submitted joinrly and only after hoth parties had concluded
their negotiations with agreement upon the tarms of the compromis. under
negotiations. Because the aforementioned expert analysis and further negotatdons
had not yet taken place, the Court found that Grecee’s spplication was premature,
Id. at 44.

The June 8 declaraton is | distinguishable from the joint communiqué in
terms of content, the circumstances of its issuance, and the subsequent practice of
the parties. In terms of content, (he language of the June § declaration is strongly
and unequivocally stated. The language in the Aegean Sea case was neithar as
definite nor as forceful. Marenver, the Asgean Sea communiqué was not signed or
initialed by either Prime Minister. 1578 1.C.J. at 35, Althowgh Article 11 of the ‘
Vienna Cunvenlon unt Treatics does net require signature far interpational
agreements to bind the parties, the fact that both presidents signed the June B
de¢laration is further evidence of the formality of the document and the intention of
the parties to be bound by it. Thers is no suggestion of any conditiens on this
acceptance. It 1s a -formally declared, public statemant accepting jurisdiction of the

- Court nver a defined set of issues (all legal issues involved in the gverall settlement

of the Yugoslav crisis) between « defined 3ol of parties (Yupgoslavia (Serbia and
Momenepro) and the former Yugoslav republics). As such, it is neither a goneral
policy statcment nor s general aceeptance of the Court's jurisdiction over all legal
disputes "in relation to any other state accepting the same obligatdon.”

In terms of the crcumstances surrounding its issnance, the June &
declaration was a respanse to three specific questions in formal international
arbitration proceedings conducted by the Conference fur Poace In Yugoslavia
Arbitration Cowutission. ‘

Thus it was & formal statement of the legal position of Yugoslavia (Serbia and
Montenegro) on the international forum they accepted as having exclusive
jurisdiction over the legal disputes delineated. Unlike the communiqué in the

6
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Atgeun Seu case, il wuy nol g getierdd policy staigment, but an imorediate and
unqualificd commitment to the jurisdiction of the Conrt. Tn contrast,
communications prior to and subsequent to the communiqué in the degean Seq case
suggested that the questions involved had not been clarified and that the
communiqué was one step int the continuing procass of negetiation of a speciai
agreament; therafare, it was not-"an immediale and unqualified commitment 1o
accepl the submission of the dispute to the Court uﬁj.lanerally by Application." 1978
1.C.J. at 43. While requesting the Court to cxercise jurisdiction in the case, the
Greek government even admitted that another agrecment was fecessury to cstablish
the terms prior to adjudication by the International Caurt of Justice. Id. at 44.
Because the issues were far from clear, the Courn found that Turkey did not
consent to adjudication without further agresments that would ouvtling the dispnsed
188Ues.

In tone and ¢ontent, the June § declaration is vinually idestical 1o the
standard languags utilized in treaties by which the partics agrec to submit all icgal
disputes anising under the reicvant treaty to the Court if the issues cannot be
resolved by agreement. Yugoslavia (Scfhia and Montenegro)’s acceptance of the
jurisdicrion of the International Court of Justee was not contngent upon later
agreaments but was immediately effective upon issuance. The declaration
established by thz Conference was the final stage of negotiation prior to adjudicatic
of any umcsolvcd Jegal issucs by the Intemmational Court of Justics.

The formality of the international arbitration process in this cose is nnather
distinguishing factor. The latter was a formal statement to the international
community generally and to the othar former Yugoslavian republics specifically,
The farmality of the procesdings in which the letter was issued and distributed
demonswates the binding narure of the obligation 1o the iptematdonal community.

Subseyuent connuunicalions and practice arc also relovant in demonstrating
the binding natrc of the Junc § declaration. In Temple of Preah Vikear (Cambodia
v. Thasland), 1961 1.C.J. 9, 22, the Court locked at the context and subsequent
circumstances surrounding a Thai daclaration to determine that Thailand intended
to give the Court junisdiction. Also in the Aagaan Sea case several communications
entered into evidence contradicted the Greck government's interpretation of the

7
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communigué. These conupunications indicated that Turkey had expressed
relustance w have the dispute immediately heard by the court. The Court
considersd these other writings to interpret Turkey’s intent, The inconsistency of
the statements caused the court to find that Turkey did not intend to accept the
jurisdiction of the International Conrt of Tustice. 1978 1.C.1. at 44,

In this case, there are no communications that cenrradict interpretation of thic
letter a5 aceeplance of the Couni's jurisdiction. Yugoslavia (Scrbia and
Montenegro) contested its acceptance of jurisdiction only when called upon to

‘reapond to Applicant's statement of jurisdiction in the oral arguments on

preliminary relief. This position, however, is not acceptable under international
law: "{ W Jhen consent has been given, it may nat be withdrawn, at least if another
State has acted on the basis thereof and has instituted proceedings before the

Court.” SHAETAI ROSENNE, THE Law AND PRACTICE OF THE INTERNATIONAL

COURT, 322 (2nd rev. ed. 1985),

In short, the declaration in this casc differs from that 1n the degean Sea case
in virruelly every respect. The ICT should find, after analyzing the content and
circumstances of the June 8 letter that it is an immediate and unconditional

commitment by Yugoslavia (Serhia and Montenegro) 1o submit all unresolved legal

disputes arising from the Yugoslav crisis 1o the Court's jurisdiction.




