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CHAPTER 1. 

1 .O1 This Reply is submitted in confumity with the Court's Order of 20 

December 1994 and responds to the Counter-Mernorial of Hungary of 5 December 1994. It is 

appropriate to begin this Reply by informing the Court of two developments that have 

importance for this case. 

I .O2 The first is that, on 17 Match 1995, Hungary demolished the mEer dam, 

that is the temporary, protecting wall surrounding the construction site at Nagymaros. The site 

is now inundated by the waters of the Danube. 

r.03 The second is that, on 19 ApriI 1995, the two Parties concluded an 

Agreement concerning certain temporary technicai measures and discharges in the Danube and 

Mosoni branch ofthe ~anube' . Under this Agreement, Slovakia will increase the dischargt 

into the Mosoni branch of the Danube to 43 m3/s (subject to the hydrological and technical 

conditions in Annex I tu the Agreement). And the discharge intu the main riverhed will be 

increased to an annual average of 400 rn3isi in accordance with mles fin Annex 2 thereto). 

l 1.04 Further, Hungary will construct an underwater weir at rkrn 1843 

(cunstmction tu be completed in 50 days). Monitoring of the effects of these improvements 

wiil be subject tu joint assessment, and any disputes over performance will be resolved through 

the good offices of the experts of the Commission of the European Union. 

1 1.05 The Agreement is of a temporary character pending the judgment of the 

Court, and is withuut prejrrdice tu the Parties1 kgai positions. It entered into force on 

signature. A Declaration by Hurigary of 19 April 1995, and a Note VerbaIe in repIy h m  

Slovakia dated 3 May 1995, make it cIear that the Parties are not agreed on whether thjs 

Agreement fulfils the obligations of the Parties under Article 4 of the Special Agreement under 

I Agreement between the Government of the Repubiic of Hungary and the Governnrent of the SIovak 
Republic concerning Certain Tcmporary Technicd Measures and Discharges in the Danube and the 
Mosoni Branch of the Danube. Annex 1. 



I 
which the present dispute is before the ~ o ü r t ~ .  For the reasons explained in i ts  Note. Slovrtiùa 

1 
takes the view that the Agreement of 19 April 1995 is ah agreement for a temporary water 

I 
management regime (-1, and accordingly docs qlfi l  the cornmitment in Article 4; 

Slovakia regards the subject matta of the -19 April 1995 Agreement as identical with the 
I 

subject-matter of the 'I"WMR coiitemplated in Article 4. 

I 
1 .O6 It is necessary, yet again, tu restate wbat this case iis about and what the 

essential issues in dispute are3. This necessity stems fi-om Le fact thst, in its wnnen pleadigs 
I 

ta date, Hungary has attempted to transform the case into a debate over ecological or l 
environmental issues, and to obscure the real issues, which are those put to the Coun in the 

Special Agreement. 

I 
1 .O7 The essential issues in this case 'aII dtpend upon the 1477 Treaty, freeiy 

1 
concluded between Hungary and Crechoslovakia. This is ieflected in Article 2 of the Special 

Agreement, which gives primacy to the Treaty in requiring Ihe COUR to decide "on the basis of 
l 
I the Treaty and niles and principles of general internationa1 law ...". And on that basis the core 
I 

issues requiring decision are: (i) whether Hungary was eniitled to suspend and subsequently 
I 

abandon the woriq and (ii) whether, in the face of ~ u n ~ k r y * s  conducg Czechoslovakia was 

entitled to proceed with the "provisional solution" (VariAt "C"). Al1 the other issues are 
I 
I subordinate to, or consequential upon, those two core issues. Hungary cannot, and does not, 
I 

evade the fact that its condüct was prima facie in breach of the 1977 Treaty. As the SpeciaI 
I Agreernenf rnakes clear, the cnrciaI question is whether Hungaxy's suspension and Iater 

abandonment of works, followed by unilateral notification O!! termination of the Treaty - patent 

breaches prima facie - could be justifieci in law. The evidence in this case has to be related to 

that precise question, and not treated as part of a general d'bat, over the environment. Thus, 
I the case is fundarnentally a case about the 1977 TreatyI interpreted and appIied in accordance 

with the law of treaties. 

f I BotIi the Nole Verbale and the D6cIarafion foim part of Annex I.  
I 

3 I A fuIIer surnmaq of SIovakiaas case is givtn in Slovakia's Counter-Mernorial, paras. 1.03-1.22. 



1 .OS Hungary would have the Court believe otherwise. The 1977 Treaty 

becomes entirely peripheral in Hungary's pleadings - whether because it was terminated by 

Hungary4, or because it confers no rights on Slovakia (as opposed to the now defunci 

Czechoslovakia)5, or because contemporary principles of "environmental law" predominate 

over the cIear Treaty provisions6. Conssquently, for Hungary, the issues in this case aise, not 

under the Iaw of treaties, but un& the gened law of State responsibility, or more accurateiy, 

Hungary's version of that Iaw, thus affording a compIete defence to Hungary by virtue of a plea 

of "ecological necessity", or if that fails, Hungary may be liable in damages, but cari have no 

obligation to pcrform the Treaty. 

1.09 In reality this novel plea accords with neither the law nor the facts. The 

law knows no such plea and, in fact, such environmental or ecological problems as Hungary 

nuw envisages were essentiaIIy foreseen and studied prior to the 1977 Treaty. Certainly, the 

Treaty parties in 1977 did riot assume they had identifieci and solved each and eveq 

environmental problem. They recognised that in securing major benefits in terms of flood 

protection, navigational improvement, and clean energy production, thwe would be some 

drawbacks. Virtually no major development scheme is without some disadvantage. For 

example, Czechoslovakia had to accept that the reservoir upstream of GabEikovo could only 

be built if Czechoslovakia sacrificed a large area of its territory for this purpose. Parties 

invariably accept some drawbacks as the price of other, substantial benefits. 

1.10 But the Treaty parties were satisfied in 1977, after long and intensive 

study, that there were no major environmental hazards that might caIi the whoIe Project ifitu 

question; and they were çatisfied that such environrnentaI drawbacks as might emerge during 

construction and operation could be minimised by appropriate remedial measures. Hungary re- 

aftirmed the Project afier its EIA in 1985, again in its Parliamentary Resolution of October 

1988, and again in Febmary 1989 by signature of the Protocol acceleratinp Project 

performance (at its own request). 

.i Hungarian MemoriaI, Chaptcr 9; Hungariari Counter-Mernorial, paras. 5.23-5.48. 

G Ibid., paras. 7.44-7.87; Hungarian Counter-Mernorial, paras. 4.10-4.38. In fact, the roie of - 
"environmental law" is largeiy to stress the importance of such agreements, not to override them. Sec. 
Chapter III, below. 



1.1 1 Thus, Czechuslovakia (and now Slovakia) have never accepted that 
I Hungary's pIea of ecoIogicaI necessity had any red foundation in fact. Nof hing has changed 
I 

their originai view that Hungary's initial suspension, and Iater abandonment, ofworks under the 

Treaty was motivated for economic and political reasons) which the law did not permit and 

which Czechoslovakia could not acoept because of the 'nonnous damage such scceptance 9 
would cause to the Czechostovak people. It is one of the onies of the case that, in essentiais, r 
the piesent position - Le., the reservoir. the bypaps canal, dabfikovo, but np Nagymaros - was 

I 
proposed by Hungar)l itseIf in October 1989'. The envirumentai risks, suck as they are, 

I wouId have beea essentiaIIy the same under that Hungarian proposal as they now are. ïhese 
I risks are vastly infiated in Hungary's pIeadings and scientifica1Iy unproyen. As suggested in the 
I 

section that foIlows, they are based upon speculation rat er than hard evidence. No State F 
could be expected to  abandon years of work, and investments of hundreds of millions of 

dollars, on such a basis. 

S E C ~ I O N ~ .  Brief Analvsis of the "~cientificl Case" Now Presented in the 
Hun~arian Counter-Memoriaf 

1 . 2  One of the striking features of the 

7 Cenainiy there are same differences. Under Variani "C" th1 reseivoir ir smailer and the Dan& is 
darnrned at Cunovo rathcr than at Dunakiliti. In fact the yresent flow into the old Danube bed is 
greater under Variant "CM than under the 1977 Treaty scheme. Id addition, as part of its proposal in 
October 1989, Hungary envisaged an agreement on 1 environmentai guarantees, and thir 
Cz¢choslovakia was prepared to accept. &, para. 8 . 1 3 . 1  seq., below. 

1 

original Hungarian Mernorial was 

scienùfc evidenîe for such a plea w u  not presented id that Mernorial. Part of that 

8 Hungarian Mernorial, para. 5.08. 

that, although the Hungarian case rested essentially on a plea of "ecoiogical necessity", the 
! 

Mernorial gave only a "provisional"' account of the riskr. 

thom risks to be "a diEcult task, with many uncertaintied"'. 

9 m., para. 5.04. l 

and admitted the task of proving 

Belatedly, Hungary's Counter- 

10 I Le., Hurigariari Counter-Memoiai. Chapters I and 3; Vol. 2, passim; and Volume 4 (Farts I and 2). - 
I 

Memorial now attempts to provide the evidence or proof which, properly speaking, should l have been contained in the Decfaration of 16 May 1992 and in its Mernorial. In fact, No-  
I thirds of the Counter-Mernorial ia a demonstratian of Hungaryts "scientific case"*', a case on 



which Hungary did not and could not rely at the time of termination, since it depends on 

evidence dating fiom 1994. 

1.13 Yet as a demonstration it fails, and it does so principaIIy because it is 

purely hypothetical. This is because the scientific papers utilised by Hungary take hypotheses 

based on the "Original Project" and portrays risks of damage which mi& occur on the basis of 

such speculation. They do not prove that the hypothesis is valid for this Project, which was 

mueh modified as mpared with the "Original ~roject"" . and they do nut prove that any 

actual damage - or even real risk - has in fact materialised. It is quite remarkable that not one 

of the papers supporting Hungary's "Scientific Case" is able to demonstrate the reality of either 

risk or damage by reference to actuai, ernpirical data produced by scientific investigation of this 

actual Project. For Hungaq there always remains "a great deaI of uncertainty over the extent 

ta which the environment will be affected in the short and long terni by the Project . . ."12  

1-14 The reasons why Huugary has chosen ta base its scielitific assessrnent on 

"predictions" rather fhan actual scientifrc testing or mmurements are for Hungay to explain. 

Clearly, it has been possible for the Iast three years for actual measnrements to be taken so that 

scientific conclusions could rest on hard evidence rather than pure "prediction"13. It is on such 

real data that Volume III hereto, which evaluates the actual environmental impact of the 

GabCikavo section throrrgh Variant "C", is based. 

1 Nevertheless, the "Scientific Evaluation of the GabEikovo-Nagymaros 

Barrage System and Variant C", offered as Volume 2 of Hungary's Counter-Mernorial, and 

cIearIy designeci tu provide the scientific basis for Hungary's plea of "ccologicai necessity", 

abounds with prediction rather than proof, with guesswork rather than certainy. As its 

introduction stresses, the study is designed to assess not acmal but simpIy "potential" 

consequences or impacts, and the uncertainty is explained away, disarmingly, in these terms: 

I I  As ta the Project modifications and Hungary's USC of the wncepf of the "Original P'roject", s, para 
I 1. IO, below. 

12 Hungarian Counter-Mernorial, Vol. 2, p. 3.  

1 3  Slovakia, for its part, has attempted to provide the Court with hard evidence derivai from actual 
empirical studies. Aside from Volume III, hereto, see, for example, "Impact of Waterwarks on Soi1 
and AgricuIture", Slovak Chunter-Memarial, Annex 23 - an aclrrd smdy of mils at fitnj; Ostrov 
between 1990-1994 (tvith resuItç which must I>c q d I y  appIiabIe to the Hungarian Szigetkoz). A h  
"GaMikovo-WWF: the Pros arrd Cons" by Professor Mucha, m., Annex 24, utiIising data from 1993. 



"The abundance of issues and data on the one han! and the lack of knowledgc 
and information in certain fields on the other leaves a great deaI of uncertainty 
over the extent to which the environment wiII be affected in the short and long 
terni by the Project, and whether or not these 'changes can b t  cansidered 
acceptable1'." 

Thus, to give but a few examples, "scouring and sediment accumulation could be expected to a 
I 

certain extent, probably affecting bank filtered water w e ~ k  ... "15. "Groundwater quality ... is 
expected to decay ... [but] predictim are highly uncertain !.." ." As to the impact ofdamming 

I 
on surface water quality: 

"Most of these impacts seem to lead to negative cimges, although their order 
of magnitudes are hard to quanti@ (given the preslent level of knowledge and 
otudies perfomed). There can also be positive wadr quality changer ...17 ." 

The nncertainty is portrayed as inherent in the very subject 

systerns is highiy cornplex, and even with a current state of 

18 bid, p. 87. And. in relation IO possible chgging of tbelbed of the DoM*iliti R ~ a u o i r :  ".. . the - 
physicai effeca of consoIidaîi~n and ~Iogging, and c h e n f i  degradaiion ... can only be prsdicted ... 
with a high lwel of uncertaiaty." (p. 97). The impact on bankifiltcred wells is quaily uneennin: "The 
processes of sediment transport are cornplex, and predictions are inevitably uncertain" @. 115). 
Hungqtr refusal to participate in the Phare project couid o!ly add to this uncertainty: sec, Slovak 
Mernorial, paras. 4.63-4.68. Sec. a h .  para. 11.03, g., below. 

matter for "the evaluation of these 

the art capability ... a high level of 

I 
1-16 Mureuver, whilst such uncertainty is aIIeged to be inherent in the whoIe 

Treaty Pruject (which was never fuIIy cornpleted), it seerns 

implementation in Variant "Cm, which has been built and 

prediction uncertainty is inevitabIelg ." But, as Part III of this RepIy shows, this "uncertainty" is 
I 

greatly exaggerated by Hungary. For in relation tu rnatters iike water quality, or effecîs on 
I 

!dora and fauna, once a detailed monitoring system is in place, impacts will be detected as and 
I when they occur. And, if no minute changes are detected, the catastrophic consequences will 

to be equaIIy present in its partid 

operational for three years. Nor is 

simply not occur in the future. The kind of "uncertainty" evoked by Hungary does not exist. 



Hungary any more confident about the predictions concerning its own water supply to 

Budapest h m  bank-fiItered welIs: 

"Tt is therefore evident that, althoiigh uncertain, predictions indicate a 
potentially S ~ ~ O U S  threat to the Budapest water supp1y .. . j 9  ." 

In virtndly every area uncertainty persists. The chemical and structural changes to soils cannot 

be dernonstrated but ody "expectePzo. In relation tu the production of wheat "it is evident 

that a simple interpretatiun ofobsewed data is not possible"2' . The assessrnent of the ri& of 

earthquakes is subject to the qualification: "A full study of risk would nomally be required .... 

Such a study would be extremely complex and i s  beyond the scope of this repor? ." And, 

again, "there is, however, IittIe data to sensibly assess maximum credibIe events on the bais of 

other than a probabiIistic approachnZ3. 

1.17 The Hungarian emphasis on "risk" is no doubt due to the fact that 

Hungary can prove no actuaI damage. Ars attempt tu prove damage can be assessed by any 

Court on the basis of hard evidence - or Iack of it. Once in the reaIm of "riski', Hurigary dearly 

hopes to persuade the Court that reasonable conjecture will suffice. As will be demonstrated 

later, the law does not allow the non-perfomance of a treaty on the basis of "predictions" or 

"hunches". 

1.18 Perhaps the most stnking feature of aII is the failure by H u n g q  to 

utilise the evidence which is available of the effects of Variant "C" on matters such as water 

quality and ground water levels. That, at least, would have removed some of the uncertainty. 

1.19 It is commun ground that the efFects of Variant "Cu are not rnarkediy 

19 Hungarian Counter-Mernoriai, Vol. 2, p. 1 17. 

10 Ibid., p. 176. - 

Z3 -+* Ibid p. 207. 



dissimilar tu the eRects of the GabEikovo section of the original GfN Projectt4. Given that l 
Variant "CM is approxirnate performance, the cornparabili& between its effects and the eEects 

1 .  anticipated under the Treaty Project is not surprising. I~deed, Variant "C" is pofirayed by 
I 

Hungary as less environmentaIIy damaging in several. aspects2'. But why, it rnay be-asked, are 
I 

data on water quality and supply now used by Hungaly sdnfined to the Hunganan side of the 
1 

old Danube, and the evidence or data of the impact of vadant "CM on the Slovak side ignored? 
I 

Chapter 3 of the Hungarian Scientific Study, entitled "~urfbe  and Groundwater", is essmtiaily 
1 confined to the Szigefküz and adjacent areas on the Hungarian $de2&. The CoIour Platesn 
I show the hypothetical differences in gruundwater levels, before and after the implernentation of 
I 

Variant "C" on the Hunnarian sidem. 

1.20 The answer liu in the fact thai, oh the Hungarian ride, the remedial 
I 

measures planned for the Project, and even the remedh masures recommuided by EC 
I 

Slovakia has undertaken measures that have dramatically idprwed the side amis on the Slovak 

side, which had deteriorated over many years prior to thé Treaty Project. These rneasures 
I 

Experts - the irnpkmentation of a recharge system and the 

involve putting into operation an intake canal at ~ o b r o h b ~ f  (taking water from the bypass 
I canal) and the constmction of hydraulic structures in the side arms. It is this diference, 
I 

construction of underwater weirs - 

between adively taking masures to irnprove the side ami) and water Iwels, as Slovakia has 
1 done, and doing virtually nothing, a s  Hungary has chosen to do, which explains the stark 

contrast between conditions on the two sides. Thus, th4 Hungarian policy has been quite 

have been totally neglected (until the Agreement of 19 April 1995). The underwater weirs 

recommended by the EC Experts would require the cooderation of both Parties. since dtey 
I wouId straddIe the b o u n d a ~  in the rniddle of the riverbed of the oid Danube. On its part, 
I 

24 fiid., p. 5 :  "Aimost the same e f f ~ t s  can k expected with the aperarion of Vanant C." And: "Tfiere is - 

Cl' (p. 30). 

l not much difference in hydro-morphological impacts between the Original Project design and Variant 

" & m., p. 74: "... fmrn the viewpint of eutrophicalid, Variant C should ix considerd less 
unfavorrtabk than Variant A." AIso at p. 75: "~acten'o~o~ical qudity for 1993 suggests an 
improvement." a h ,  m., p. 45. I 

26 1 Ibid.. pp. 30-3 1. Hungary had dl the data given io the EC Experts. - 
27 Ibid., Vol. 5,  Plates 3.13 and 3.14. - 
28 I The EC Working Experts in their report of 2 Novcmber 1993 [SIovak Mernorid, Annex 19) had no 

diEcrrIty in evalrrafing h t h  sides. 



deliberately to perpetuate the evidence of damage. It is the more remarkable that those 
I 

responsible for the "Scientific Evaluation" whîch furms the cure of the Hungarian Counter- 

Mernorial should have feIt able to contribute tu fhia preçentation ofa half-tmth. 

1.21 This explains why the Hungarian "Scientific Evaluation" is ai such pains 

tu insist that undenvater weirs do not works . Yet this conclusion is reached on the basis of 

"experÎences frorn the upper Rhine at the barrage of Rhinau", atthough in fact, the Rhine 

barrages are quite difierent, fur they are surf2tce weirs, nut underwatw weirs and deai with a 

quite different flowrate (15 m3/s instead of 200 m3/s or more). The impression Hungary seeks 

to create is that underwater weirs are an irrelevant, unsound distraction introduced by 

SIovakia. But in fact the PIenipot entiaries of the two Parties, meeting in BratisIava on 8-9 June 

1989, agreed tu build these structures on the bed of the oId Danube according tu a Hungarian 

designM. And the EC Experts, in approving their construction, had no doubt that they would 

be beneficial. The Hungarian thesis is in any event now discredited by Hungary's own conduct. 

Pursuant to the Agreement with SIovakia of 19 April 1995, Hungary is now constmcting an 

underwater weir at rkm 1843. 

f -22 Tndeed this refusal to look at the facts of the actual situation typifies 

what can only be described as a "perversity" of approach in the Hungarian "Scientific 

Evaluation". I t  is not simply the rectimrnendations of the EC Experts on recharge systerns and 

underwater weirs that are rejected as counterproductive. We Iearn that, as far as flood 

protection is concerned, "there was and is no need for the GM ProjectW3'. This is entirely 

contrary fo the experience and considered decision of both Governments in agreeing the 

Project in 1977. It is entirely contrary tu the conclusions of the HQI report insofar as that 

report notes the marked improvement as compared with the position in 196S2. But, most 

importantly, the Parties have not asked the Court in the Special Agreement to decide whether 

'9 See, Hurigôriân Cornter-MemoriaI, W. 2, pp. 35-37; sec. dm, m., pp. 153-154. But, see, Ihe - 
admission that underwater weirs raise water levels (ibid., Vol. 1, para. 3.27) and that they & 
prevent riverbed degradation W., Vol. 2, p. 5). 

30 Slovak Mernoriai, Annex 58. 

31 Hrrngariarr Counter-Meniorid, VoI. 2, p. 5.  

J I  Slovak Mernorial, Annex 28 (al  p. 77). 



the flood controI scheme contemplated by the Treaty partiès was good or bd. The whole h e  
I 

of argument is essentially irrelevant. 

1.23 The very temporvy darnage tu f i ?  fishery in the main chmeIU - 
I anticipatecl by both Treaty Parties - is presented without even a hint that, possibty, the 
1 Governments were prepared to face this temporaq loss in return for the major benefits from 
l 

long term irnprovements to fisheries, h m  power droduction, flood protection and 
I 

improvements tu navigation. The value of frsh allegedly Iost due tu Vanant "C" is in the order 
I of $65-93,000 for 1 992-9334. The production of dectricitjf at GaEikovo in 1992-93 of 1900 
1 

GWb has a value of 3,410 million SK - or approximately 11 13 million U.S. dollars. Even for 

purposes of improving navigation, the barrage system and the navigation canal are said to be 

quite unnecessary: apparently "traditional river training mehtods" would have s u s ~ e d ~ ~ .  This 
I 
I is directIy contrary to experience (and, again, stictly inelevant tu Hungaryk case). The 
I 

Danube Commission had characterised the ~rat i s lava-~udd~est  stretch as the worst dong the 
l 

whole course of the Danube, with full navigation possible $ Bratislava for about one-sixth of 

the yeaP .  It is cornments such as these Hunganan codrnents, bordering on the quixotic, 
I 

which put into question the whole value of this "Scientifrc E~aIuation"~'. 
I 

1.24 The other remarkable feature of ~ u d ~ a r ~ ' s  "Scientific Evaluation" is its 
I 

insistence on the need for an Environmental Impact ~ssebsment (EIA). Chapter 7 thereof 
I 

illustrates the development of the concept of an EIA, bht as its Table 7.1 (at page 239) 
I 

illustrates, the penod 1970-1975 showed the introduction of the concept in the USA, with 1 
systematic procedures being introduced in Canada only in 1984. The first EC Directive 

I 
requiring its use in the European Cornrnunity came in 1985, 'and the World Bank introduced an 

I Operational Directive onIy in 1989. On these facts alone the lack of justification for accusing 

I 
33 Hungarian Counter-Mernorial, Vol. 2, Chapter 5.4. 

34 Suçh losscs are stmngly conlested. Sq, para. 12.46, -g., blelow and Vol. 11, Cornmenfi to pp. 191- 
194 of Hungary's "Scientific Evaiuation". 

35 Hungarian Cotrnter-MemoriaI, Vol. 2, p. 40. I 
36 1 &, SIovak Memonal, para. I.47, et a., and para. 6.145, a. 

I 
37 This wepticirrn is reinforwi by the seerning inelevance of/ much of the material. For example, 

biodiversity is illustrated by reference to the Ain River (France), the Missouri and Mississippi Rivers 
(U.S.A) , and the Volga mwsia). Are these reIevant "models" 
question neirher posai nor answerui. 

for the stretch of the Danuk? This is a 



the Parties to the GM Project of not having undertaken an EIA prior to 1977 is self-evident. 

As explained in Slovakia's MernoriaP and Counter-Mernoria13', the pre-1977 studies were 

thoroügh and extensive. The important issue is whether the stridies which couId reasonably be 

expected prior to 1977 were done, not what they were caIIed. 

I .25 Hiingary essentially argues that the legal requirement of an EIA was 

mandatory in 1989, with the result that in the absence of an EIA either Treaty Party could 

terminate the 1977 Treaty. It is a novel argumenf, not to be found in Hungary's 1992 

Declaration. The purpose of Hungary's new emphasis appears to be threefold: first. and 

foremost, it marks a shift in Hungary's former argument contained in its 1992 Declaration and 

Mernorial that "fundamental research and investigations were neglected and not carried outuqg. 

Because this has been showri to be manifestly untrue, Hungary now seeks tu show that no 

studies of the righr krnd have ever been catried out. Second, it is used to justify Hungary's 

suspension of works in 1989, which is now categorised as a refusa1 to proceed "without a 

proper EIA"~'. The Hungarian Counter-Mernorial neglectr tu mention that in 1989 the 

Hungarîan Governent in fact repealed its existing EIA legislatiun, which it did not repIace 

until four years later, in June 1993". Third, it is used to deny (implicitly) the future possibility 

39 Slovak Counter-Mernorial, para. 4.02, et seq. 
40 Hungary's 1992 Declaration, Slovak Mernorial, Annex 17 (at p. 292). It is noted that Hungaq devotes 

several pangraphç of its Counter-Memorial to criticising Slovakia's response to this contention which, 
in fhe SIovak Mernorial, vras simply to show that a vast nuaber of studies were indeed "carriai out". 
Amrdisg  to Hirngay, 'ItIhis suggesls that mmehow the nmber of Gudies is -tient ...", regmess 
of their q u a I i ~  and tindings. Sec. Hungarian Counter-Memorîd, para. 1.26. But Slovakia mggests 
nothing of the sort. Slovak Counter-Mernorial, para. 4.04. If Hungary considers the SIovak 
response simplistic this can only refltxt a criticism onto Hungary's onginai contention, which was 
indeed so simple as to rcIate to the quantum of research, not its quality. 

'' Hringarian Counier-Mernoriai, para. L.38. In ils afrenrpts io satain this approach, Hiingary is facd by 
the obstacles &ai, ar the relevant tirne, the carrying out of an EIA was not estalilished internationd 
practice and aIso that Hungary did Iiot in fact requise an EI A. 

42  See, Annex 2, hereto. - 



of any operation of the Project until the atleged internatioda] practice of completing an EIA is 

met43 . 

evidence that the past studies of the Project and, in plirtidular, Hungary's own 1985 EIA dÎd 

not constitute a suficient assessrnent4. To this end, the Hungarim Counter-Mernorial relies 
I 

1.26 Obviously, this new emphasis is 

on Chapter 7 of its "Scientific Evaluation" and Annex 23 of Volume 4. which ded in gr& 
1 

rneaningless without cornpelling 

detaiI with the need for EIAs for large dams and contain1 a critique of the 1985 ETA on the 
I basis of certain large dam criteriaA5. But , according to the technical assessrnent contained in 
1 

Hungary's Annex 23, the G/N Project is not a large dam p+ject: "the G/N Project is more like 

a medium scale project6 ." And, as Hungary's Annex contibues: 

"The sociaI and environmental e&ts of large-scale projects are much greater 
1 than those of small and medium sized pmjects .i. Small and medium scale 

projects are the best for sustainable resource use and for reduction of disastrous 
effects4' . " 

1.27 Two cummenfs mrt be made Fi'% Hungary har nlways sought to 
Ï present the G&i Project as a unique and uniquely Iarge project. In Annex 23 to Hungary's 

I 
Counter-Mernorial it is even stated: "there are rnany simildr controversial ongoing projects in 

I 

As to the question of estsblished international practice,   un dry presents EC directive 1985/337 as the 
basis of a tnandatory EIA syçtem in al1 the Member Stafgs of ththe EC. But EC praciice is not 
inlernaiiu~ial practice and Lhe directive in any event requires FIAS oniy for those projects - such as riil 
refiiierics =rd nnclear pIanfs - Iisted in ifs annex 1. There is no mention d h y d r ~ l ~ c i r i c  projects in 
amex I. In any event, lhe dirxtive, even six y- afkr adopLon, had stiII not k e n  hI1y impiemwted 
in a11 the EC Member Skites. See, Annex 2, hereto. 

planning and construction phases al1 over the world ... ~ a r h a d a  Projeot (India), G/N Projed, 

14 Hungaq sidesteps a consideration of prcvious studisa by clai&ing thaf thesc are not availsble ta it for 
evaluation. This is cornpIeteIy fais. k, para. 1 1.2 1, beIow. 1 

Tucurui (BraziI) and MahaweIi Ganga (Sri Lanka) are 

category ." Thus, a confusion is created between the G/N 

45 These two pieces are prduced by the same universi9 and contain subsmtidly 
the samc information, çave that Htrngarian Vol. 2 (Chapler 71, is a reduced and 
sarrilised version ofw. ,  VoI. 4 part 2f, Annex 23. 

some of the examples h m  this 

Project's impacts and those of other 

46 Hungarinn Caunter-Mernorial, Val. 4 (Part 2), Anncx 23 (at I p .  893). Variant "C" ir, of murse, even 
less a large dam project for the Variant "C" reservoir is two-thirds the size of the Dunakiliti reservoir 
and there is no Nagymaros section. l 



tmly large barrage schemes (especially as the Annex proceeds to examine such projects in 

considerable detail, dweIIing on the alleged enviromeritaI damage they have caused). But it is 

more than rnisleading tu create such a confirsion, as ia now explgned. 

1.28 The Nahada project involves the construction of 30 major dams, 135 

medium size dams, and 3,000 small dams, It involves the relocation of more than one million 

people and an uveraIi resewoif size of 350.000 hectares. Tucumi is buiit in a tropicd rain 

forest and h a  flooded 17 srnall toms and viliages under its reservoir of 2 16.000 hectares. 

Mahaweli Ganga requires the resettlement of 25.000 people, and the destmction of large 

numbers of animals and plants, many of which are only found in Sri Lanka. By contrast, the 

Dunakiliti reservoir was to cuver only COOU hectares. The GCN Project involved no 

resettlement whatsoever. . And it has an erivironmentd impact which does not even approach 

the same scaIe as the other projects. 

l 
1.29 Second, as rnentioned above, Hungary pruceeds in its "Scientific 

Evaluatian" (and its hm 23) to analyse the pas1 impact studies of the GIN Project, and in 

particular the 1985 EIA, on the basis of Iarge dam EIA critena, k., GiN is judged as if it were 

a mega-project, when clearly it is not. But even applying this inappropriate criteria, the 

conciusion is that the 1985 EJA is a "well attempted" document and that it "can be called an 

EIStt (environmenta1 impact  tat te ment)^'. Further, arcurding tu the critique conta id  in 

Hungaty's Annex 23, the examination in Hungary's 1985 EIA of Pruject impacts on "human 

beings, flora and fauna, soil, water, air, climate, landscape, material assets, cultural heritage" 

can be classed as "A", that is "genera1Iy well ~erformed. no important tasks lefi incorna~ete"~~. 

In sum, the 1985 EIA was a document, ahead of its tirne in terms of EIA outside North 

i ArnericaS\ wwhich t t n  years Later canrrut be cnricised tu a material extent and which showed the 

Project to be sustainable. There is sirnply no justification and no maning to Hungary's daim 

that no ETA on the Project was ever carried out5'. It is disproved by its own "Scientific 

"' M., Vol. 2, p. 248, and Vol. 4 Part 21, Annex 23 (at pp. 890-89 1). There are adverçe cnticisms in 
these p i a s ,  but Otey are vety unccrnvincing and seeni to be ûf a prmedural. no1 a substantive nam. 

49 - Ibid. (at pp. 903 and 907-908 - emphasis added). 

50 It is rscalled that as fo the Czechoslovak studies, including the "Bioproject", the HQI report found 
these were cumyarabIe with those caniui out in North Arnerica. &. para. I 1 2 3 ,  kIoiv. 



Evaluation" and its own amexes. It would be truer to sa!! that no EIA was ever cariied out 
l 

that said what Hungary wanted it to say. 

1 1.30 But perhaps the most aurprising aspect 1 of Hungaryk emghasis on the 
I 

need for an EIA is that Hungary itself made proposais reIating tu the G/N Project with far 

l 1 reaching environmental consequences in 1989-199 1 without attempting any environmental 
I 

1 impact assessrnent of its own pmposals. Hungaryls decisidn in May 1989 to suspend work at 
I I 

Nagymaros had serious environmental repercussions on what Hungary recognised tu be a 
I 

single, integrated scheme". Hungary's decision tu extend the suspension to the entire GM 

Project in Iuly 1989 had even greater implications for !he environment, as did Hungary's 

decision to terminate the Treaty in 1992, and then to bedin actual dernolition of the works 

already completed at Nagyrnaros5'. Yet at no stage d\d Hungary undntake an EIA to 
I 
I dernonstrate that its proposais were environrnenfaIIy acceptable. The record of Hungary's own 
l conduct thus makes it dificuIt to bdieve in the sincenty of Hungary's criticism of the G/N 

Project, on the ground that it was conceived without an adequate EIA. Apparently, Hungary 

produced a report in 1993 - a report not so far produced in this case - which Hungary's own 
I 

independmt experts have said dow "not satisfy the basic rduirernents and should not be given 

the name EIS" (Environmental Impact  tat te ment)^^ . 

S E ~ I O N  3. The Relevance of Hun~arv's "~cientific Evaluation" to its Thesis of 
"Ecolopical Necessitv" in ~unearv's  Le~at  Ar~urnents 

l 
1.3 1 The funher question anses of whethei Hungary's "Scientific Evaluation" 

I would assist ik IegaI arguments even if that evaluation was sound and objective. Slovakia 

sutirnits it would not, for three quite separate reasons. 

52 1 The Ietter of the CzechosIovak Prime Minister of 23 April 1992 detailcd some of the harmful 
environmentai eEects faused by t his strsperision. SIovak ~emhrial ,  Annex I OS. 

I 
I ' Tiie CzecIroslovak Gavcrnmeiit did ifseif commission a study of the environmental and cost 

implications of demolishing al1 the Treaty structures built on klovak territory: the conclusion was that 
such a siep was environmentally unsupportable. Sec. Annex 31 hereto. 

I 
54 &, Hungarian Counter-Mernorial. Vol. 4 (Part 2). Anner 23 /p. 847). 



A. . The Grounds Urion Which a State Justifies the Suspension or 
Termination of a Treatv Must Have Existed at the Time of Such 
Suspensionflermination and Must Be Shown to Have Motivated 
the State in Making i ts Decision 

1.32 It is obvious rhat this new "Scientific Evduation" of 1994 couId not 

have been the basis of Hungary's decision to suspend the Project - and the performance of its 

Treaty obligations - in 1989, or to terminate the Treaty in 1992. Decisions to suspend or 

terminate treaties must be bona fide, that is to say basa! on an hofiest belief in the facts which 

lie at the basis of the ground invoked tu justify the decision: and that cannot be the case if, at 

the tirne of decision, those facts are not b w n .  

1.33 The scientific basis for Hungary's decisions would have to rest on 

Hungary's 1985 ETA, on OVIBER's comments of 29 March 1989 on the Ecologia report, on 

the BechteI report of Febmary 1990, and on the HQI report of December I99UÇ5. As 

explained in the Slovak Memorials6, none of these aflorded any basis for a plea of "ecoIogicaI 

necessity" . 

B. 
that the Grounds for its Decision Existed in Fact; It 1s Nat 
Suficient to Show the State Had a "ReasonabIe Belief' that the 
Ground Existed 

1.34 In Hungary's Counter-Mernorial there is the repeated assertion that 

Hungary reasonably believed a situation of ecological necessity existed. Indeed, Hungary 

suggests that the issue for the Caurt is whether Hungary "was reasonable in believing ... that 

there was a substantial IikeIihood of major risks and damages ..."5' . 

1.35 This cannot be t-ight. Where termination is justified by reference to a 

prior event or condition - A., materia1 breach, impossibility of performance, fundamental 

change of circumstances, ernergence of a new peremptory nom - the pôrty teminating must 

show that the ment or condition has occurred in fact. It has never been the law that a party 

5s Hunganan Mernorial, Vol. 5 (Part I), Annex 4; Slovak Counter-Mernorial, Annex 15; Slavak 
Mernorial, Annexes 27 and 28. 

56 Slow& Mernoriai, para. 8.28; and, sec. generally, W., Cliapter 2. 

57 Hrrngxian CounGr-MernoriaI, para. 1.47. Ss, dm, M., para. 1.5 1. 



had only to show that it had a "rcasonable belicf' that theb was, for example, a prior mataia 
I 

breach, or an impossibility of performance, or a fundamanta1 change of circumstances. Still 

less did Hungary have a "reasonable belicf' that it was Substantially likely that these events 

would occur. 

I 
1.36 So, tao, in this case, what Hungary beIieved - wbether reasonably or 

1 unreaçonably - is entireiy irreievant. Even if "ecologicai necessity" were a valid plea, Hungary 

would have to provide that such necessity axisted as a fact, 

I C. In Law, however. "EcoIogicaI Necessitv" 1s Not Recorrnised as a 
Valid Plea in Justifiriatian of the SusriensionfTerrnin~tion of a 
Treat?r 

1.37 In any event, the law recognises nb such plea. As demonstrated in 

Slovakia's ~emorial", the ground of "necessity" is l ot recognised as a ground for r 
çuspensionftermination in the law of treaties. Nor is it possible for Hungary to invoke 

I "necessity" as a "circnrnstance precluding wrongfulness" under the Iaw of State 
1 responsibi~ity'~. Not only does the law of treaties not recognise such a plea in relation to 

treaty obligations, because of the overriding need to prote't the fundamental nom pacta sunt 
l 

servanda, but even in terms of Article 33 of the ILC Draa on State ResponsibiIity, Hungary 
1 

could not meet the stringent reqirirernents of that Article. Suspensionltemination was not the 
I 

"only means" of safeguarding Hungary - ArticIe 33(l)(a); it necessarily irnpaired an "essential 
I 

interest" of Czechoslovakia - (I)(b); it was implicitly excluded by the 1977 Treaty - (2)@); and 

Hungary cleariy "contributeci to the occurrence of the state bf necessit y - (î)(c). 

I SECTION 4, The Interarefation of the S~ecial A~reement 

1.38 The Hungarian ~ounter-~emorih continues to maintain an 

interpretation of the Special Agreement which is at variancd with the terms of that Agreement, 

and which Slovakia cannot accept. The issues centre An two provisions: Article 4 and 

Artide 2. 

- - - -  

58 Slovak Mernorial, para. 8.61, et seq. 

59 See, Slovak Counter-Mernorial, para. 10.36, gt çes. - 



A. Article 4: The Issue of a Temporarv Water Management Repime 

1-39 As will be recalled, Article 4 provides as follows: 

"f 1) the Parties agree that, pertding the finai Judpen t  of the Court, they will 
estabiish and impIement a temporary water management regimc for the 
Danube. " 

And, of course, this paragraph does not stand alone. Paragraph 2 makes it clear that, pending 

the estabIishment of a ?WMR, if either Part). believes "its rights are endangered" recourse may 

be had to consuItation, to the expertise of the European Cornmunity, but to the Court. 

1.40 This position makes eminently good sense. The elaboration and 

implementation of a TWMR is a highly technical problem and in no sense a legal problem 

appropriate for reference to a court of law. It was for precisely this reason that this was a 

matter tu be resoIved by the Parties, with the assistance of the technical experts appointed by 

the EC. Indeed, it was inherently unIikeIy that the Parties would have sought tu involve the 

International Court in a technical probkrn of this kind. 

1.41 From this it follows - and, as will be seen, the terms of Article 2 confirm 

this - that it was never contemplated by the Parties that the Court would be corifrunted by an 

aIIegatiun of "breach" of Article 4. Being in the nature of a pacturn de wntrahendoa, it wauld 

be dficuIt in any event to see how faiIure to agree a TWMR couId be a "breach" attributable 

to one Party. 

1.42 It is the view of Slovakia that the Agreement of 19 April 1995 is, in fact, 

an agreement on a TWMR because it ernbodies al1 those elements which the Parties have had 

under discussion since the signature of the SpeciaI Agreement. The issues of the discharge into 

the old riverbed of the Danube, the technical rneasures needed tu ensure supply tu the ri& 

(Hungarian) side anns, and the rate of discharge into the Mosoni branch of the Danube - these 

were the issues discussed in the context of a TWMR under Article 4, and these are precisely 

the issues sertIed by the Agreement of 19 April 1995. Moreover the role of the experts from 

60 Note the terms of the Preamble: "cornmitmeai io apply ... sucli a temporary water management regime 
... as shall be a g r d  between tlie Parties." 



the European Commission in Article 5 of the nnu ~ ~ d t m e n t  is essentially the same as in 
I 

Article 4(2) of the Special Agreement. Final@, since in its o w  decIaration Hungary envisages I 
termination of the 19 April 1995 Agreement as the resdlt of a successive agreement under 

Article 4 of the Special Agreement, this oonfums that they have the same subject matter. 
I 

B, Artifle 2: The Definition of the Issues fo be Put fo the Cuurf 

1.43 Anicle 2 of the Special Agreement Idefines the issues to be decided by 
l 

the Court exclusively in paragraph l(a), @) and (c)~ ' .  Those issues do not include anything 

arising from the TWMR, or h m  a faiiurs to agree or i!nplsment a TWMR The SpeWal 
1 Agreement mus1 be construed as a whoIe. The Hungarian interpretation seeks to construe 

61 The specific questions raisecl in Article 2(1) of the Special A g ~ m c n t  are addressed in Part II, below. 

Article 2 in a way which is totally inconsistent with Article 

I 
1.44 Hungary notes that, althorrgh Article 2(1) of the SpeciaI Agreement 

I identifies the three substantive questions put to the Court, this is foIlowed by Article 2(2) 

I 

I 62 Hungarim Memurial. para. 1 I 20. 

4, because for Hungary the answer 

which requasts the Court "to determine what are the legal 

and obligations for the Parties [arising from its Judgment] 

tu the question put tu fhe Court in ArticIe 2 (1) (b) is that Variant "Ci' - the "provisional 

solution" - was unlawfully constructeci, and h m  that Hu~!~ary concludes that the status gyp 

ante must be restored6'. - 

consequences ... including the rights 

..."63. Hungary suggests that this 

differentiation is because the questions in Article 2(1) did not anse between the present Parties, 
! I 

but rather between Hungary and CzechosIovakia, whereas ArticIe 2(2) deals with 
I ctlnsequences for the present Parties. This suggestion is unacceptable. The Court wouId be 

l disinclined to adjudicate the IegaI issues concerning a Party 1 not before it. Moreover the 

l travaux wréparatoires clearly show that, in the early Hungarian drafts, Hungary always saw the 

question of the consequences arising from the Court's answe! to the main, substantive issues as 
1 

a separate question. But at this stage Hungary was negotiating with Czechosiovakia, so 

1 identifying this as a separate question cuuId not possibly have 1 impIied that the three substantive 
I 

questions concerneci Czechoslovakia, but the "consequentiaIU question concerned SIovakia. 
l 



Slovakia, as a sovereign State, did not then exist: there was but one Party, and that was 

Czechoslovakia. 

1.45 Then there is a further issue relating tu Article 2. This &ses h m  

Hungary's attempt to use what Hungary regards as legal principles relating to the protection of 

the environment to overturn the express provisions of the 1977 Treaty. Hungary seeks to 

justify this attempt on the basis of the reference tu "principles of general international iaw" in 

Article 2(1) of the Special Agreement. But the argument is tutdry misconceived. The phrase 

used in Article 2(I) is: "The Court is reqütsted tu decide on the bais of the Treaty and niles 

and principles of general international law ... ." Thus the Special Agreement envisaged that 

such niles and principles could be used to assist in the interpretation of the 1977 Treaty and to 

supplement the Treaty provisions, where necessary, and not tu o v e d e  them as a kind of& 

conens. The idea that the Parties wouId carefully negofiate detailed treaty provisions, as a Iex 
s~ecialis, and then agree that these detailed provisions wouId be overridden by undefined niles 

and principles, as if they were jus CO- is inconceivable. The rnatter is further elaborated in 

Chapter TI below. 

1.46 In the final analysis, however, it becornes clear that Hungary invites the 

Court to rely an neither the Treaty nor the "principles of general international hw". Hungary 

in reaiity invites the Court to make a political judgment about whether the Parties were right to 

strike the balance b e k e n  economic bmefit and envirorunental impact on which they agreed in 

the 1977 Treaty. In the second paragraph to its "Scientific Evaluation", Hungary contends that 

the "assessment of the relative importance of economic benefits and environmentd impacts is 

ultimately a political issue". This may be correct, but it is preciseIy net for the Court to decide 

this "political issue". Nonetheless, in the introduction to its "Scientific Evaluation", Hungary 

places before the Court a set of scaIes (a balance) with econornic benefit on the une side and 

environmental risk on the other side. In the succeeding chapters, Hrrngary then seeks tu add 

weights to the risk side whilst removing the weights fitom the benefit side. 

1.47 Thus, the Court is to be distracted from the strict requirements 

engendered by the Iegal concepts in the Vienna Convention of the Law Treaties, and even - 
were it appiicablc Iaw - the Iaw of necessity. The Special Agreement requests from the Court a 

legal and factual assessment of Hungary's arguments of a material breach of Articles 15 and 19 

of the 1977 Treaty or an ecological state of necessity, not a consideration of the overall rnerits 



of the Project. This emphasis inevitably excludes an ithtatiun to the Court to cal1 kt0 
1 

question the expression of the sovereign will of the 1977 Trcaty parties in their decision to I 
select, construct and irnplement the GM ~ r o j e c t ~ ~ .  l 

1.48 M o r e 0 7  in arternpting to p~acd before the Court a balance of 
I 

environmental and economic issues qnd in daiming that the(economic benefits are insubstantial, 

I Hungary deliberately seeks to enlarge and extend the "en?ironmental impact" and to disguise 
1 

the absence of & breaches by Czechoslovakia of 4 1977 Tnaty or a gaJ state of 

might conceivably have a legaI bearing on the dispute fiAm those rhat cIearly do not. For 
I 

"ecological necessiq". But, for SIovakia, it is essential to 

example, the economic impact that the Project might or &ht not have in terms of reduced 
I 

separate the Projeci impacts which 

crop yield for agriculture, forestry or Bsheries is irrdevant Hungary's case and rnust be kept 
I 

quite separate fiom any environmental risks. The Treaty phies were at full liberty tu sacrifice 
I 

crop yieId or areas af forestry in exchange for energy bdnefits {although SIovakia finds no 
I 

evidence of such a sacrifice). Similarly, the realisation or otherwise of the expected benefits of 
1 

! the Project in ternis of energy, navigation and flood control is irrelevant to Hungary's case and 

must be kept separate. The Treaty parties considered thatl the Project was the best means of 

achieving t hese goals and this eannot be challengeci. 

SECTION S. The Structure of This Rel~Iv 

1.49 Volume I of this Reply is divided inlo four Parts. In Part 1, Slovakia 

appIicabIe Iaw (Chapter II), the role of environmental Iaw ( ~ h a ~ t e r  III) and the prevaIence of 

examines the issues of international Iaw that divide the 

the Iaw of treaties over principles of State responsibility in t Lis particular dispute (Chapter IV). 
l 

Parties, re-exarnining in turn the 

In Chapters V and VI, Slovakia returns to the invalidity of the grounds relied on by Hungary 

for its V ~ ~ O U S  breaches of the 1977 Treaty and reconsiders' the legality of Variant "C" in the 
I 

Iight ofclaims made in Hungary's Counter-Mernorial. Part (Chnipterç VI1 to X) tums to the 
I 

specific questions of legal cntitlernent posed in Articles 241) of the Special Agreement and 

I 
M 1 Hunga-iy contests this. In the very first paragraph of Chapter 1 of ifs Counter-Mernorial, Hungary 

contends that the "merits" of the Project are i n d d  "in issue,". the claim even k i n g  made that it is 
Slovakia that has insisted that ~ i ç  should lx so in its discussion of the Project in its Mernoriai. m., 
p a n  IVOI. But bis i6 t0ta11y vvmng The whole cmphasis in1 ihe Slwak Mernorial - whîch smphaar 
Hungary specificaIIy criticises - is on the existence of fie 1977 Treatji, a pactum, and fie fact that this 
Treaty is 10 be perfarmed. Le, for exarnpIe, Htrrigarian Couriter-Mernorial, para. 4-11 1. 



rmponds tu these questions with specific regard tu the events and conduct of the Treaty parties 

between May 1 989 and May 1992. 

1.50 In Part III (Chapters M to XII), Slovakia analyses the defects in 

Hungaty's presentation of the scientific facts, relevant or otherwise, to this dispute. Hungary's 

anaIysis or, more particrilariy its "Scientific Evduation", is aIso responded to in Volume iI 

hereto, which highiights and addresses the allegedly scienfific assessrnent and conclusions that 

Hungav has presenred tu the ~ o u r t ' ~ .  Both Part III and Volume turn to the detailed 

assessments of the actual impacts of Variant "C", campiled by more than 40 SIovak scientists 

and experts, and drawing from research projects and data being prepared and collected mainly 

as a part of a comprehensive, routine monitoring system established by Slovakia. These 

assessments fonn Volume III hereto. Finally, in Part IV (Chapter XIV), issues relating to the 

remedial position are addressed, foIIowed by Slovakia's Submissions, which remain unchanged. 

65 For further explanation as to Hiingary's overall presentation, see, also, para. 1 1 . O i  (and fn. 15, below. 

66 The second part of Volume II contains the Annexes to this Reply. 









CEAPTER II. THE APPLICABLE LAW 

2.01 The essential aim of this Chapter is to respond to the unsubstantiated 

legal postulates on which the line of argument in Chapter 4 of Hungary's Counter-Mernorial 

relies'; and in the next Chapter of this Reply, Hungaq's application of these incorrectly 

cunstrued pnncipIes tu the specific area of the Iaw ofthe environment wiII be addressed. 

2.02 Following faithfully the approach used extensively in its Mernoriai, 

Hungary invokes in support of its line of argument, without any attempt at differentiation, a 

broad mixture of rules and legal principles of diverse type, origin and date. In itself, such a 

way of proceeding may not necessarily be incorrect, and it is certainly arguabIe that : 

"According to Article 2 of the Special Agreement, the Court is requesied tu 
decide on the basis of the 1977 Treaty and rules and pirncipies of generaI 
international law, as  well as such other treaties as the Court can find applicable. 
This means that the Court's task is to consider both the Treat other relevant y.,, treaties and the mles and principles of general international law . 

2.03 But IegaI noms can have a different Iegal efect due, for example, to 

their date of entry into force (Iex posterior priori derowt) or whether they are of specific or of 

general application (-1 - and it cannot be correct to apply the noms 

irrespective of this difference. Similarly, it is not acceptable to create imaginary priarities 

arnong noms that are of equal rank solely for the purposes of a specific case and a specific 

series of f&s. Yet Hungary, in the present case, frequently resorts fo such questionable means 

of appIying Iegal rules. As shawn in Section 1 below, Hungary distorts or ignores the 

reIationships between the relevant treaties and, in particdar, the in terreIation between the 1977 

Treaty and its related instruments; while, as demonstrated in Section 2, Hungary attempts to 

establish the precedence of the customary pnnciples, whose existence it asserts, over those 

conven~ional rules that bind the Treaty parties. 

1 "Hungary's kgal Position". 

2 Hungarian Counter-Memonal, para. 4.20. 



SECTION 1, The Reiationshin berneen the 1 1977 Treatv and the Related 
Instruments 

2.04 As already noted in the Slovak ~ounter-~emorial~,  Hungary's legal 
I 

analyses are bas& on a cnriuus conception of the chtonoiogy of the relevant agreements and 
I 

2.05 Equally curious, Hungary now apdliea a distinction not found in the 

Hungarian Mernonal between, on the one hand, what it AIS "Agreements linked to the 1977 
I ~ r e a t ~ " '  and, on the other hand, 0 t h  "relateci instrumentsn5 ; and yet Hungary does not 
I 

A. Agreements Linked to the 1977 ~ k a t y  

l 

estabIish what the consequerices of this distinction may 

distinction inconsistent~~'. 

l 2.06 While in its Mernorial Hungary was remarkably reticent in its discussion 
I of the various agreements implementing or rnodifyîng the basic Treaty of 1977, in ifs Counter- 
I Memurial it at Ieast recognîses the existence of these agreements, while at the same time 

atternpting to minimise their importance7. Thus, Hungary Suggests a distinction between: 

be and in any event employs the 

". . . two different sets of treaties: "the basic Treaty" of 1977 as amended by the I Protoc01 of 1983, both of which required ratification, and, on the other hand, 
the Agreement on Mutual Assistance, as amended I[in 1983 and 19891, which 
was in a simpIified form and did not require ratification8 ." 

3 See, e.& Slovak Counter-MemoriaI, paras. 1.43 and 2.74. 

4 Hungarian Counter-Mernoriai, p. 188. l 
5 I ibid., para. 4.09. Ar the same tirne, Hungary adheres 10 (yithout expresly so acknowIedging) the 

dinincrion made by SIovakia h a n  "Agreenients that skrnmed fmrn the Treatyl' and "other relevant 
agreemenis". Sec. Blovak MemoriaI, para. 6.24, a W.. 

6 ln i ts Counter-Mernorial. Slovakia pointed out that ~ u n ~ a & s  distinction was contrived in order to 
conceal the obligatory character of the Projwt's agred sch+ule and Hungary's fundamental role in 
estabiishing the schedule, especialiy the agreement to accelerate the work in February 1989 
Slovak Counter-Mernorial, para. 2.9 1). 

7 Hrtngarian Counfer-MemoriaI, para. 4.06. 

8 Ibid. - 



2.07 The purpose of snch a distinction is no mystery, and Hungary's Counter- 

Mernorial expIains this purpose immediatdy f ier  it rnakes the distinction. It is tu assert the 

superior status of the basic Treaty of 1977 to that of the 1977 Mutuai Assistance Agreement 

and the Protocols amending it: 

"It is clear that these agreements could not modify the Treaty itself they had to 
be - and were - instruments to further its implementition in pursuance of its 
purposes9'. " 

From this, Hungary goes su far as to draw the concIusion that these "secondary instruments" 

couId be suspended by one party if they were not adequate to "ensure the fiIII implementation 

of the principal treaty"" . These arguments encorinter a number ufubstacles. 

2.08 In the first place, the principle on which Hungary relies is entirely 

invented. An agreement that enters into force simply upon signature (accord en forme 

simplifiée), as for example the 1977 Mutual Assistance Agreement, does not have a stahis 

inferior to a forma1 treaty (en forme solennelle) such as the 1977 Treaty (entered into on the 

same day'). Accrirding to Article 1 1  of the Vienna Convention on the Law of Treaties, the 

consent of a State tu be bound by a treaty may be expressed either by signature, by ratification 

or by any other meana if so agreed; and the means of expressing agreement has no IegaI effect 

on the meaning and IegaI validity of the treaty or agreementH . Besides, in the present case, 

ArticIes 2 and 3 of the 1977 Mutual Assistance Agreement modify the principle of the equd 

division of works and of hydroelectric power generated under the Project (provided for in 

Article 9 of the 1977 Treaty itself). In fact, Wungary expressly recogniçes this fact in its 

~ernorial '~ ,  although contrary to all logic i t  goes back on its earlier assessrnent in its Counter- 

Memorial. 

'O - ibid., para. 4.07. 

" See in this regard, J. Cornbacau, Le droit des traités, Paris, 1991, p. 40; Nguyen Quw Dinh, a ai-, 
k i t  inkrnniional ~ublis, Paris. 1994, p. 144. 

I Z  Hungarian Memorial, para. 4.22. 



2.09 Nevertheless, it is entirely correci 

Agreement, as amended successiveIy in 1983 and 1989, "I! 

essential& implemented the basic Treaty rather thaa ma 

preamble indicates: 

that the 1977 Mutual Assisfarice 

A a p u d y  technical character"13 : it 

IiSfing if, as the first phrase of its 

From this wording - just as from the circumstances in which the Mutuat Assistance Agreement 
I and its Protucols were conciuded - it is cIear that iheir basic purpose was the effective 
I impkmentation of the 1977 Treaty, witb which they were inseparably integrated. 

"The Government of the Hungarian Peoplh ~ e ~ i b l i c  and the Governent of 
the Czechoslovak Socialist Republic starting frok the Treaty (...) signed in 
Budapest on 16 September 1977, for the purpose bf the effective construction 

2.10 As a consequence, axcept where expfessly provided atherwise, the 1377 
I 

Mutual Assistance Agreement (as amended) must be regarded as the expression of the intent of 

oftheGabCikovo-NagymarosBarrage Systern 14 II havedecided ... . 

1 

2-11 In addition, it must be noted that :it is entirely incorrect to say, as 

Hungary does, that: 

the Treaty parties to irnplement the Treaty and of their exdress agreement as to how to do so. 

It is, therefore, neither reasonable nar legally relevant JO distinguish the Treaty frorn the 

13 Hungarian Counter-Mernorial, para. 4.06. 

agreements to which it is linked, as Hungary atternpts to 

dificult to argue that the 1977 Agreement has any relation 

~ r e a t ~ ' ' ;  but if, for the sake of argument, it were accepted 

1s I ArticIes 15 arid 19 conceni, respccljveIy, the "protection of water quality" and the "protection of 
n~fore'', whiie the 1977 M u m l  Asrislance Agrecmsnt andlis iueecssive amendmenu, on the one 
hmd, esrablish the precise work schedule and, on ttie other han& mdi fy  the division of work 
responsibiIity. 

do. In particular, it is more than 

to Articles 15 and 19 of the 

that this was the case, it would be 

necessary tu regard the 1977 Agreement as expressing the Parties' & f i e r  agreement as tu the 
I means of implernenting these provisions, and as being no Iess binding on the parties than the 

Treaty's Articles thernselves, 



"Untd the beginning of work on Variant C by Slovakia ... [tjhe suspension only 
cancemed secondary instruments, the application of which in the circumstances 
could not ensure the full implementation of the principal treatyI6 ." 

This is no more than an ex ~ o s t  facto argument devised specificdly for the needs of this case 

and having no fegal or factual support whatçoever. For while at the time Hungary may have 

announced its "suspension of works" at Nagymaros and then at GabEikovo without referring 

expressly to any particular agreement, it is nevertheless unarguable that: 

- Czechoslovakia repeatedl y denounced Hungary's actions as violations of 

the 1977 Treaty, in perticular17, whiIe Hungary consistently defended its 

actions on the same treaty basis", and without once making a 

distinction between theJTreaty and the so-called "secondary instruments" 

as it now attempts to do; 

- In its 1392 DecIaration, the Hungarian Govemment again reIied on 

exacîk the çame armments in atternpting to defend the IegaIity both of 

its decision to terminate the Treaty and af its earlier suspensions of 

works at Nagymaros and then at Gabi5ikovolg ; 

- Even in its Coiinter-Mernorial, Hungary tries tu justifj the validity of its 

suspensions on the &s of Czechoslovakia's supposed vioIations 

basic Treaty of 1937~'; 

- Similarly, Hungary has consistently and explicitly argued that the 

purpose of its successive unilateral suspensions of work was tu put 

pressure on CzechosIovakia tu agree tu modify the basic Treatv; 

16 Hungarian Counter-Mernorial, para. 4.07. 

I 7 Sôe, Hirngarîan Mernoriai, Vol. 4, Annexes 23,28,5 1 and 79. - 
18 M., Annexes 24,25 and 74. 

19 Ibid., Mnex 82 (at pp. 182- 1833. - 
20 Hungarian Counter-Memorial, para. 4.06. 



concwied the construction work foi which Hungary was responsible, by I 
virtue of the same basic Treaty of 1 97721 . 

2.12 Thus, it is beyund question that the 1977 basic Treaty (as mended) arid 
I 

the 1977 MutuaI Assistance Agreement (alço as amended in 1983 and again in t 989) fum an 
I 

inseparable whole - of which the Joint Contractuai Plan (JYP) is very mueh a part. Therefure, 

I 
2. I3 According tu Hungary, the JCP "had such stafus as was given it by the 

I 
1977 Treaty itself"'. SIovakia dues not contest this proposition, which is precisely tu the 

I point: the JCP's IegaI status is cIearIy and unquestionably that of a conventional instrument due 
I 

to its incorporation into the Treaty by Article 1 (4) thereop. 

it cannot be seriously sustained that the suspension of works "only concerned secondary 

21 Sec. in this regard, Hungarian Mernorial, Vol. 4, Annex 48. 

instruments": the suspended works are the very object of the basic Treaty itself. 

l 

2.14 The fact that this instrument has nu!! been fomally registered with the 
I UN Secretand has no significance here. b t ,  the JCP is mentiund severaI tirnes in the 1977 
I 

~ r e a t ~ * ~ ,  rhus meeting the public notice requirements of Article 102 of the UN Charter. 
1 Second, it would have been absurd if not impossible to register the JCP: it is an extremely 

voluminous document that would fil1 a whole librarysheif and, hence, its publication in the 

'' Hrtngarian Counter-MemoriaI, para. 4.08. l 

United Nations Treaty Series was entirely impracticable. 

23 Sec. SIovak Counter-Mernorial, para. 2.58-2.72. 1 

Moreover, its registration would 

In faci, it is mentioned in Article l(4); Article 3(2). (3) and (4); Article 4(1), (2) and (3); Article 5( 3) 
(4). (8) and (9): Article 7(1) and (2); Anicie LZ(2): Anicle 1 4 4 1 ~  (2) and {3); Anicle 15(1); Article l$ 
Article 25; and ArticIe 25f 1). 

have semeci little purpose for, as Hungary coisectIy observes2', the JCP has been continually 
I modified and revised, reflecfing the essentially flexibIe nature of the G N  Projecf and ifs 
I 

adaptability, inter dia, in the sphere ofprotection of the environment. 



2.15 This brings out three fundamental characteristics of the 1977 Treaty 

(and its related agreements) on which the Parties are in agreement - although they do not draw 

the same conclusions therefrom26 : (i) that a cornplex of conventional agreements is involved; 

(ii) that they are consistent with envirumental protection; and (iii) that, in essence, they have 

the character ofa framework ireaty capable of evolution. 

2.16 Nevertheless, Slovakia was surprised to discover, on reading Hungary's 

Counter-Mernorial, that Hungary appears to question the objective nature - and h 
character - of the 1977 ~reaty".  Sice H u n g q  gives no justification for adopting such a 

surprising position, SIovakia - having set furth in its Counter-Memurial a deiailed explanafiun 

on this point28 - sees no purpose at this stage in addressing this issue once more, ssve to point 

out that it is wholly incorrect to claim that: 

"Slovakia does not contend that the 1977 Treaty was an objective regime or a 
'rear f reaty . I r  

2.17 Tu the contram the 1977 Treaty, = exceIIence. has al1 the 

characteristics of a treaty in rem of a territorial and localised character. It creates an objective 

international regime, one of whose characteristics is that it is not affected by State succession. 

This issue was also dealt with at some fength in Slovakia's Counter-Mernorial. If and when 

Hungary responds, Slovakia respectfully reserves the opportunity to develop its position 

2s See, Hungarian Mernoid, para. 4.10, gt m.; and Slovak Cornter-Mernorial, para. 2.04, gj çeq. 

27 In the course of describing the Mandate Agreement for South Afnca as "characterized by its objective 
nature", Hungary adds: "On the other hand, the 1977 Treaty was an ordinary bilateral treav ... ." 
Hungarian Counter-Mernorial, para. 6.95. 

l8 Slovak Couriter-Mernorial, para. 2.45, el ssq. 

29 Hmgarian Counar-Mernorial, para. 5.44. H u n g q  seems to have arrivai ai this concIusion (in fn 41, 
p. 2 13) on the bais of a amment in the SIovak Mernorial where if was indicated fhat "the doctrine of 
appraxirnate apyiication is naf Iirnited to treaties eçtablishing a regirne in rem". Brrr this concerned 
onIy an anaIysis ofposifive Iaw and did not irnpIy that the 1977 Treaq har an. & pemnam c h c t e r .  

30 Slovak Counter-Mernorial, para. 3.25, gt m. 





implement and make more specifrc certain provisions of the Treaty itselfa5. It is nut necessasr 

to explain these distinctions - udess Hungary seeks tu perpetuate this confusion at a Iatei date. 

2.21 Of particular concern is Hungary's treatment of the 1976 Boundary 

Waters Management Agreement, which it contends has not been "in any way affected by the 

events of 1989-1992"~~, and which it contends was violated by putting Variant "C" into 

o p e r a t i ~ n ~ ~ .  HungaSs position here cdls fur a nurnber of comments. 

2.22 I;irst, Hungary justifies the cvntinuing vdidity of the 1 976 Agreement in 

respect of the commun stretch of the Danube on the basis that "it is a treaty reIating tu the 

regirne of a boundaryn3'. W l e  this concIusion is correct, it is equaIly valid for the 1917 

Treaty, for both are treaties in rem on the basis that they established the obligations of the 

parties in regard to water management39. If  the 1976 Agreement is a treaty in rem for this 

reason - which Slovakia does not question - so too is the 1977 Treaty, which, moreover, also 

deals with boundary matters. 

2.23 Second, as SIovakia has aIready showna, the 1975 Agreement contains 

general provisiom that the 7977 Treaty implements, makes more preciçe, or modifies, in 

certain respects; and it is not onIy those provisions that are not subsequently modified by the 

1977 Trcat). that continue to bind the parties. Such a concIrrsion appIies eqriaIIy tu the 1948 

Danube convention41 and the 1958 Danube Fisheries   on vent ion^^ . 

2.24 Hungary's peculiar conception of the effect of conventional obligations is 

also seen in its reliance on various treaties without bothering to question whether they are in 

Sec. SIovak Counter-Memarial. para. 2.73, gt %. 

Hungarian Counter-MemoriaI, para. 4.09. 

m., paras. 6.63-6.66. 

m., p. 140, fn. 17. 

See, Chap. V of thc 1977 Treaty. 

SIovak Memorial, para. 6.43, gt a; Slovak Counter-Mernoriai, para. 2.82, m. 
Sce, Hungarian Counter-Mernorial, para. 6.67, gt m. - 

Ibid.. para. 6.75,a sm. - 



force or not or whether they are binding on the partiesu, 

"By signing this instrument, Hungary and SIovakia have indicated their general I acceptance of the principles and mles which are tu be applied for the 
consmation of the quality of the water of the I ~ a n u b e  and in the aquifer 
connected to it and for the protection of nature47." 

and without explanalion as tu the 

2.25 Hungary has placed great emphasis 

~ounter-~ernor ia l~  where it States that : 

2.26 As is evident frorn this Reply anh Slovakia's previous pleading~4%, 

Slovakia is in full cornpliance with the prînciples containei in the Sofia Convention. Indeed, 

the Hungarian Counter-Mernorial provides no evidence to the contrary : 

way in which they may be relevant tu the presertt case, or ta how they have alIegedIy been 
I violated by SIovakia, or in what specific ways they are regarded as supporting Hungary's case. 
I Such is the case, for example, with the Espoo Convention on Environmental Impact 
I 

Assessrnent in a Transboundary ~ o n t e f l ,  the 1992 Rio Convention on Bioiogical ~iversity", 
1 and the Convention on Cooperation for the Protection and Sustainable Use of the Danube 

River, signed at Sofia on 29 June 1994. 

on the last of these examples in its 

13 It must be noted in this respect fhat Hungary goes ao far a l t o  invoke the 1977 Treaty itself affer ê 
purported tcrmination and maintains that Variant "C" @ut into operation after the "termination") is in 
contradiction with the "terminated" treaty &, e, para. 10.107, and SIovak Counter- 
Mernorial, paras. 3.02-3.03. 

- First, as there is, quite obviously3 no 

44 See Hungarian Counter-Mernorial, p. L95, fn. 39. -9 

question of "'vested rights' to harm 

45 Bee, S., iM., para. 4.23. - 

the env i r~nment"~~ ,  there is no question either of the eEea of the 
I adoption of a new convention tu Iegitirnise ex pst facto Hungary's 
I 

failure to respect its prior treaty obligations. Mer ratification (wtiich 
I has yet tu occur), the Sofia Convention wiII require the parties to 

.rG &, e j . ,  m., par%. 4.28-4.39 and 6.19. I 
I " & Part III. below, and Vol. III, hcrelo. Sce. al=, Siovak Counter-Mernorial, Chapter VII. 

19 Hungarian Counter-Mernorial., para. 4.36. 



"adapt" - "on the basis of equdity and reciprocity" - agreements and 

other arrangements that may be found to mn contraty tu the 

Convention's principles50. But this applies only to what the parties are 

to do in the future5', is subject to mutual agreement, and depends on the 

situation existing at the date of entry into force of the Convention for 

both Parties; 

- Second, under Hungay's interpretation of Article 1 8 of the 1 969 Viema 

Convention on the Law of ~reatiea~, the mere signing of a treaty (- 

forme solennelle) is assimilated to its ratification even though ody the 

fatter allows it t o  enter into force. Such an assimilation is not 

acceptable, for it eliminates any distinction between the effects of 

signature and of ratificationJ3; the sole obligation resulting h m  

signature is "to refrain frorn acts which woiild defeat the object and 

purpose" ofthe treaty, not tu carry it out; 

- Third, Hungary's portraya1 of the provisions of the Sofia Convention as 

appropriate "guidelines" binding on the encounters the same 

objections as do Hungary's use of "general principles of international 

law" - it fails to refiect most particularly the relationship between these 

principles and the treaties in force between the ~arties". Further, 

SIovakia cannot agree that " [tlhe essential disagreement between the 

Parties is as tu the future"". As with any case before the Court, this 

50 m., paras. 4.36-4.37. 

51 Since, as a matter of principle, treaty provisions "do not bind a pariy in relation to any act or fact 
which twk place or any situation which ceased to exist before the &te of en@ into force of the treaty 
with respect to that party ' (Vienna Convention on the Law of Treaties, Article 28). 

52 Hungarian Counter-Mernorial, para. 4.38. 

Sec. North Sea CantinentaI SheIf, Judnatnt. ICJ Rewds 1959, p. 3 at pp. 25-27. 

54 Hungarian Corrnrer-Mernoriai, para. 4.39. 

55 Sce, Section 2, which follows. - 

56 Hungarian Counter-Mernorial, para. 4.39. 



dispute - submitted pursuant tu a 

ackraI dispute that has &sen and 

SpeciaI Agreement - concems an 

continues to exist between the Parties. 

2.27 Hungary's portraya1 of the Sofia 

examples that might be cited to illustrate the incorrect 

which Hungary puts conventional Iaw, which it presents as 

same legal footing and without any attempt at differentiation 

- Recommendations of international organisations (govemmentai and non- 

governmental); and 

Convention is just one of many 

and, at times, almost perverse use to 

a pot oourri, mixing together on the 

the following: 

- International conventions not yet in 

the Parties, and treaties in fîtII force 

- Non-conventional multilateral instruments such as the 1975 Final Act of 

the C.S.C.E. and the 1992 Rio Decl!!ration, not to mention single draft 
I artides - such as rhat of the iLC on the Law of the Non-Navigational 

Uses of Intemational Watercoursek. C a i n  of these instruments 
I continually reappear in Hungary's pleadings; others seern tu vanish; but 
I in each case, the question as tu the juridical vdue of the given agreement 

and its applicability to this case must be satisfied. Hungary has not even 

attempted to do this. 

force, treaties in force but not for 

and effect between the Parties; 

57- See. s.g.. Hungarian Countcr-Mernorial. paras. 4.23-4.25. 0; course, Slovairia d m  noc duiy Uist tbe 
ILC4 draft may constiiute an auhoritarive gaiement of 'customary Iaw or of & Zege ferenda 

I developnients but. in âny evenf, il caIrnor be srrbstituted for or contradici traties in force. 

2.28 In essence, the principle of "pick and choose" seems tu underlie 

Hungary's legai approach. Not udy dues Hungaq, in fact, reIy on conven~iunaI provisions of a 
I very diverse nature and import, whether in force or not, generai or specific in scope, 

irrespective of date, but Hungary al- presents these pia?isions as if they conipteù against 
I principIes of general international law, rhe cnstornary nature of which Hungary affirms 

(alihough, in general, without any justification). Among a l 1  these rules, or "pseudo-rules", 

Hungaty takes its pick irrespective of any hierarchy existing between them in this precise case. 



S E ~ I U N  2. The Relatianshiti between . the 1977 Treatv and the 
Princides of Genera1 International Law 

2.29 Hungary attempts to justifj its "pick and choose" approach by 

ernphasising that Article 2 (1) of the Special Agreement calls on the Court "to decide on the 

basis of the 1977 Treaty and niles and principles of general international  la^"^^. 

2.30 This 1st expression follows a commun furnula freqriently used in 

agreements by which States refer disputes to third-party settlemerrt. Yet Hungary urges that it 

be interpreted in a nuvel way. What Hungaq seems tu be arguing is that by including this 

phase in Article 2, the Parties were asking the Court to appIy anv principles and rules of 

general international iaw, without regard to the Treaty, or tu whether a mle would be appIied 

retroactively, or to other principles and niles of equal rank, such as that of specialis. 

Hungary cites no authority for such a sweeping and unprecedented interpretation, and for good 

reason: such an interpretation is incompatible with the Parties' request that the Court also 

decide on the basis of "the Treaty". Hungary's interpretation - put forward for the first time in 

its Counter-Mernoria1 - appears tu be that, whether or not the Treaty is in force for the Parties, 

the Court may ignore if in favour of such general principles and niles as Hungary would have 

the Court appIy. This the Parties manifesfly couId not have intended. 

2.3 1 As is well knuwn, the "general ruIe of interpretation" of treaties is set 

forth in Article 31 of the Vienna Convention, which provides in part that a treaty is to be 

interpreted "in accordance with the ordinary meaning to be given to the terms of the treaty in 

their context and in the light of its object and purpose". In determining the "ordinary meaning" 

to be given to the phrase "niles and principles of general international law" in the context of 

Article 2 (1) of the Special Agreement, that phrase cannot be viewed in isolation h m  the 

words that precedc it, Le, "the Treaty and ...". When read in this context ir becornes obvious 

that the phrase refers tu such niles and pincipies as are applicable by virtue of other rules of 

internationaI law and which may supplement but not contradict the Treaty. Such other rules 

include those relating tu the law of treaties, niles concerning the relationship between freaties 

and general international law, rules of international responsibility, and the like. Only if such 

other rules indicate that a principle or wle of general international law - including the law of 

- 

58 See. e.g., W.. paras. 4.01,4.20-4.2 1 and 6.17. 
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the environment - apply in the particular case shonld its relevance be considerd by the Court. 
I 

Otherwise, the Parties must be regarded as having aven the Court unbridIed discretion tu 
I 

disregard the Treaty and to pick and choose h m  the entire corpus of d e s  and principles of 

generaI international law - a resuIt that defies reason. 

2.33 In this regard, Hungary makes a cdcature of Slovakia's position which 

it alleges is: 
1 
1 

2.32 But this is not to say that the 

international Iaw" have no role to play in the settlement of 

'>...thai the general international law rules - other thhn pacta sunt servanda - are 
irrelevant tu the present cases9 . " 

"rules and principles of general 

this dispute. 

l The general rules of international law are relevant for ad leaît two reasons: (i) the Special 
1 Agreement envisages their application; and (ii) even were this not the case, the Court in 

I 

carrying out its function "to dccide in accordance with intdmationai law such disputes that are 

submitted to it" applies the different sources of Iaw set ou 1 in Article 38 of the Statute of the 

I 
2-34 But it does not foIIow from this that the Parties can invoke, and that the 

I Court is tu apply, no matter what principIes or rules of international law, irrespective of the 
I particular situation and without anjr consideration of their rneauirig, nature, the date of their I entry into force, and without taking into account whether they are of a general or specific 
1 character. In the present case, it is necessary to take special account of the niles of 

international law applying to the relationship betwcen custornary niles and treaties, with 
l 

particular reference to  the 1977 Treaty. In this way, the principles of general international law 

can assist in the interpretation and identification of the rneakng of the provisions of the Treaty 

(dealt with below in sub-section A) so long as they do k t  modify the Treaty, as Hungary 

contends t hey can do (sub-section B below). 

59 Ibid., para. 20; see. a h ,  paras. 4.01 and 4.21. - 



A. The Princiriles of General International Law Do Not Justifv the 
Disa~~earance or Modification of the Ohiect or Purpose of the 1977 
Treatv, N o r  i t s  Termination 

2.3 5 According to Hungq: 

"Throughout its Mernorial, Slovakia focuses, to the virtual excIusion of al1 other 
arguments, on the law of treaties ... . Within the law of treaties it focuses, to 
the substantial exclusion of other eIements of that taw, on the nom pacta sunt 
servanda6' . " 

And it adds that Sluvakia rnakes the mistake of presenting this nom "not as a rule but as a 

'r~~irne"'~. But there is no reason for Hungary to be indignant; the 1977 Treaty is in fact at 

the centre of the present case, and hence, as SIovakia wiII show more specificaIIy in Chapters 

IV and Vi below, the law of treaties forms the essential basis of the current dispute, whether in 

terms of the validity of Hungary's suspension, abandonment and purported termination of the 

Treaty or, equally, the validity of Czechoslovakia's entitlement to proceed with and put into 

operation the GabCikovo section of the Project through Variant "C" (& in a way that was as 

faithfil tu the Treaty as was possibIe in the circumstances). 

2.36 Not ody is the performance and the purported temination of the 1977 

Treaty the very subject of this case but alsu, by virtue of Article 2(1) of the SpeciaI Agreement, 

the Treaty is the primas. source of applicable lawb3. Hungary, whiîh has itself frequently 

invoked the ~ r e a t ~ ~ ' ,  does not question this fact any more than it questions that the Treaty 

was duly entered into and remained in fiil1 force and effect until its purported termination in 

May 1 9 9 2 ~ ~ .  In such circumstances, it is hard to see how an analysis of the Treaty's 

performance (and its purported temination) couid escape fiom the application of the law of 

treaties, whose juridical regime is dominated by the principle pacta sunt servanda. As the ILC 

recalled in the final commentary on the provisions of its draft artides that were to become 

Artide 26 of the 1969 Vienna Convention: 

Hurrgarian Corinter-MtmoriaI, para. 5.03; se, dm, M., paras. 20 and 4.01. 

62 m., para. 6.04. 

63 &, para. 2 -29, gt  se^. , above. 

64 Sec. fn. 43, above, and para. 5.34, m., below. 

65 Hungman Counter-Memonal, p. 187, fn. 5 .  



2.37 The first consequence of this "univkrsally recognised" prln~iple (as the 

second clause of the Preamble to the 1969 Viema Convention recalls) is that, irom the 

moment of entering into force, the 1977 Treaty becarne thé Iaw for the parties, wen as to their 

relations inter se under agreements and rules then binding !m them, whether of a conventional 

or custûrnary character6' . 

I "Pacta runt servanda - the rule that trsaUes are b i n p g  on the parties and must 
be perfomed in good faith - is the fundamental principle of the Iaw of 
t reatiesdd . " 

Ami the Special Rapporteur, Sir HLimphrey Wddock, 

2.39 Despite Hungary's contentions tu the contra$', the same condusion 
I 

emphasised its "suyrerne importancei". 

2.38 In order to arrive at this conclusiod, there is no need tto postulate the 

follows equally for general pinciples of international law bf a customary charader that miy 
I 

l 
intrinsic superiority of a treaty over customary rules, a 

wrongIy to attnbute to ~ ~ u v a k i p .  It is suffrcient merely 

have appeared subssequent to the 1977 Treaty's cunclusion. 

thesis that Hungary would seem 

to apply the two general pinciples 

66 1 Commentary to Dr& Article 23, Reports of the Commission to the General Assembly, Y d k  of the 
International Law Commission, 1966, Val. II, p. 21 1. 

pursuant to which the hierarchy of noms of international law is organised: lex posterior wriori 

derog- and specialia seneralibus dero~ant'~. In the $ment case, the 1977 Treaty is 

unquestionably lex specialis in relation to any relevant cudtornary rule that may have been in 

force ptior to the adoption of the Treaty. 

67 6th Report on the Law of Treatier. Ycarbaok of the ~nterkitional Law Commission, 1966. Vol II, 
p. 60. 

69 Hungarian Counter-MernariaI, para. 6.03. I 

68 %, in ttus regard. C. Rousseau, Dmit international oubli=, \. 1. Introduction et sources, Sirey, Paris, 
1971, p. 343 (with nurnerous examples of the abrogation of dstomary niles by a treaty); S. Bastid, Les 

70 & in lhir regard. th. Rouruau. G. &., p 343: Nguyen &oc Dinh, gt &. d., p. 116; S. Sur, 
"La muturne", Jrrrisclasserir de droit iniernariona1, fasc. 13, bara. 1 12. Htingary itseif rccagnim the 
appIicabiIity of these principlrs &, Hungarian Mernorial, p h .  10.93). 

I 

trait& dans 1a vie internationak, Economica, Paris, 1985, p. 
Traités, P.U.F., Paris, 1985, p. 1 I f .  

167; P. Reuter, Introduction au droit des 



2.40 It is certaidy possible, given the absence of any hierarchy between 

customary niles and treaties, that a conventional provision might be modified or abrogated by a 

subsequent customary rule. However, this possibility is given recognition by States only with 

the greatest caution as seen, for example, in the rejection during the 1969 Vienna Conference 

of the draR Article 38 submitted by the ILC, which read as follows: 

"A treaty may be modified By subsequent practice in the application of the 
treaty esîablishing the agreement of the parties IO modify its ." 

2.41 In any event, for such a resu tt tu occur, a number of conditions must di 

be met: 

- The customary nom rnust have the same object as the conventionai 

norm that it is intended to replace; 

- Tt must have the same or a greater degree of specificity, othedse it d l  

be of no effect due tu the principIe specialia generalibiis deromnt; 

- The customary nom must, of course, be the resuIt of a consistent and 

firmty estabIished Sfate practice that has not been contradictecl by the 

bilateral actions of the States in question, failing which it couId not be 

opposable even if (as is highiy doubtful) it would otherwise have been 

applicable; 

- The Parties by their conduct must have demonstrated that they have 

opted tu repIace the treaty stipuIations by the new custornary rules. 

2.42 These conditions are a Iong way from having been satisfied in the 

present case. In essence, the new general principles invoked by Hungary are drawn fium the 

emerging law for the protection of the environment. As SIovakia has shown7' and wiiI discuss 

further in the next Chapter: &, these principles do not have the meaning ascribed to them by 

'' YearbODk of the International Law Commission, 1966, Val. II, p. 236. 

73 Slovak Counter-Mernorial, paras. 9.47-9.100. 



Hungary; second, they are far less fimly established thm Hungary aserts; and tm, there is l 
no contradiction between these pnnciples and the 1977 k a t y .  Morecver, their object and 

I 
purpose are quite distinct from those of the Treaty. 

I 2.43 Mthough concern fur the protection of the environment was not absent 
l from the minds of the parties to the 1977 Treaty - a point on which the Parties agree74 - it is 

clear this was not the Trcaty's object and purpose. HungaJ has clearly admittecl this to be so: 

"The object and purpose of the Hungarian i>eoplets Republic and the 
Czechoslovak Socialist Republic in mncluding the 1977 Treaty are accurately 
stated in the prearnble. They were essential14 two-fold, economic and 
srrategic3' . " 

It is indeed sttiking that the section of the Hungarian ~edoriai devoted to the examination of 
I 

"The Object and Purpose of the ~ r e a t y " ~ ~  fails tu mention the question of the protection of the 

environment. 

l " ,.. a mIe of internationaI Iaw, whether custornq or conventiona1, dues not 
operate in a vacuum; it operates in relation tu facts ind  in the context ufa wider 
framework of legal niles of which it foms only a psp  ." 

2.44 Obviously, the conclusion cannot be drawn fiom this that the protection 

Thus the relevant cowentional rules must be interpreted in ihe light ofand in the wntext of the 
I 

of the environment has no relevance here or was barred from 

the 1977 Treaty. As the Court has pointed out: 

1 "wider framework"; but this in no sense leads to the radically different conclusion that the 
I 

being a relevant consideration by 

principles of general international law, that may have develeped in fields related to the Treaty, 
I 

could lead to its modification or the disappearancc of its odject and purpose. Yet this is what 
I 

Hungaiy's reasoning irnplies - according to which reasonine the emerging requirernents of the 
l 

74 Hirngarian Mernorial, paras. 4.56 and 10.88: Hmgarîan Caunter-MernoriaI, para. 4.2 I ; SIovak 
Mernorial, para 5.134; and SIovak Counfer-Mernorial, para. 2.27, gl çeq. 

I 
7s I Hungarian MernorîaI, para. 4.04. This. rif course, is no1 a fomplete salement of wwhat the Treaty's 

object and purpose were. See. SIovak Counier-Mernorial, para. 2.12. 
I 

77 Intemretatiao of the Aereemeot of 25 March 1951 betweenl the WHO and E w t .  Order of 6 Jonc 
1980, ICJ Reports 1980, p. 67 at p. 76 



international law of the environment wouId justify and even require the abandonment of the 

G/N Project as a joint investment, being the very object of the 1977 Treaty. 

2.45 Mure precisely and contra? to the implication of Hungary's argument, 

Artide 19 of the Treaty offers a recognition of the obvious fact that constnrction of the Project 

will necessarily have some impact on the naturai conditions - as would the construction of any 

dam of significant size. As shown in the following chapter7', the Article does not requùe the 

parties to ensure compliance with the obligations for the protection of nature even if this means 

not constructing the Project. Rather the parties are tu ensure compliance with those 

obligations "arisinn in connedion with the construction and operation of the Systern of 

LUC@ I t .  The construction and operation of the Pruject is, afier AI, the fundamental abject 

and purpose of the Treaty. Details as to precisely how nature was to be protected dunng 

construction and operation, and the duties of the parties in this regard, were to be spelled out 

in the Joint Contractual Plan. 

2.46 The sole hypothesis under which it would be possible for a new norm of 

generai international Iaw tu prevajl and tu nulli@ the 1977 Treaty or certain of its provisions 

would be that envisaged by Article 64 of the 1969 Vienna Convention, which deals with the 

"Emergence of a New Peremptory N o m  of General International Law" (Jus Cogens): 

"If a new pcremptory nom of general international Iaw ernerges, any existing 
t reatjr which is in codict with that norm becornes void and teminates. " 

2.47 Here, it is not only unarguable that the principles of generaI international 

law invoked by Hungary have no such peremptory charactergO - and Hungary does not daim 

that they have; but also Hungary, more than once, accepts quite specifically the opposite. For 

78 See, para. 3.31, gt a., below. 

'' This is the unoficid translation made by the U.N. Secretariat. In fact, the original Slovak and 
Hungarian lexts would be better translated this way: "The Contracting Parties shalI, through the means 
specified in the Joint Contraclual Plan, ensure mrnpliance with the requireme~rts for the protection of 
riaturc which arise in wnnection with the coastmction and operation of the system of lxks". a 
paras. 3.3 1-3.32, kIow. 



I 

Hungary ernphasises the "~elf-evidmt"~~ validity of the 1977 Treaty right up tu the moment of 
I 

its uniIateraI notification in 1992 purporting tu teminate the Treaty: 

- "Hungary held the 1977 Treaty valid until its teminatiod2 II; 

- It ... the Treaty was in force until i992, wmething Hungary has never 
deniedg3 "; 

- "until the beginning ofwork on vF~ C b SIovakia, the continued JI, validity of the basic Treaty was not contcsted . 

This is a clear admission that in 1977 , and in 1992, the 1977 Treaty was not in conflict with 
I 

any nom of jus comns for had it been the Treaty would 

have terminated automatically without any act required of 

I B. The Princitiles of GeneraI 1ntematiuna1 Law Can Assist in 
Intemretine the 1977 Treatv and i'n de ter min in^ i t s  Precise lntent 

have been rendered nul1 and would 

either Treaty party. 

I 2.48 In any everit, not being @ cogens, any such custornary pinciples of 

general international law could not have the effect of rnodikying or nullifyng the Treaty. They 

2.49 Under the guise of interpretation, &ngary in fact devotes considerable 

energy and ingenuity to using the custornary pinciples bf general international law in an 
I 

attempt tu neutralise the application of the 1977 Treary. Faithful tu its technique of "pick and 

may, on the other hand, be used in interpreting the Treaty 

doubt its object and purpose. 

81 Ht~rigarim Counfer-Memarial, para. 2.49. 

82 bid. - 
83 M., p. 187, fn. 5 .  

- but not to the point of placing in 



c h o o ~ e ' ~ ~ ~  and while at the same time noting that "the Court's task is to consider both the 

Treaty, other relevant treaties and the rules and principles of general international law", and 

that the Court must "take into accoiint" new d e s  that have appeared since the entry into force 

of the 1477 ~ r e a t y ' ~ ,  Hungary actually uses the prînciples and niles, not for the purpose of 

interpreting the Treaty, but to oppose the Treaty and drain it of any substance. Hungary offers 

three different bases for the time at which the treaty must be interpretedB7. These wouId seern 

to be quite distinct, but Hungary amalgamates these in order to challenge the very object of the 

Treaty (the validity ofwhich it has previously asserted): 

- The Treaty must be interpreted in the Iight of the ruIes in force at the 

moment of conclusion; 

It must be interpreted in the Iight of the pinciples prevailing at the time 

of interpretation; 

- And taking into account the evolution of the law during the pei-iod of the 

Treaty's appIication. 

2.50 Except for the fact that the second and third of the above principles 

overlap in large part, SIovakia dues not dispute their applicability. But it must be stressed that 

they cannot be applied indiscriminately, particularly since the first princjple of interpretation is 

clearly incompatible with the second and the third ones; they cm ody find application in 

diEcuIt circurnstances, whereas Hungary mixes them continuousiy. 

2.5 1 There is no question that: 

"Any international instmments must be interpreted in the light of the prevailing 
international law, by which the parties must be taken to have charted their 
COU~S$' .*! 

85 &, para. 2.28, above. 

86 Hungarian Counter-Mernorial, paras. 4.20 and 4.23 (emphasis added). 

1 87 
ibid., paras. 0.1i -5.13. - 

88 M. Hudsoti, citd in m., para. 5.1 1, 



Slovakia need only note that the interpntation of a trea& is not the same as its revision# - 
whatever the general piinciples relied on, an interPretalion of the 1977 Treaty cannot be 

adopted which would "go beyond the scope of its declardd purposes and objectsUg0. In other 

words, the principles of genwal international law in fol ce at the moment of the Treaty>s i condusion may serve in making more precise its meaning, and to fit1 in possible gaps, but 

cerf ainly nrit tu conf radict the Treaty. 

2.53 Within the generai framework thus dstablished, it rnay indeed be correct 

in certain specific situations that: 

2.52 This applies equnlly to such new prhciples that have ernerged since the 

Treaty was entered into. No matter what their relevance day be, these pinciples may be used 
I tu interpret the marner in which the Treaty parties (and the Parties to this dispute) must carq 
l out their obligations under the Treaty, but not neutralise these obligations or, even Iess, tu 
l prevent the acccirnpIishment of the Treaty's object and purpose. This requirement is, 

1 " ... an international instrument has tu he interpryted and applied within the 
fiarnework of the entire iegal system prevailing at the time of the 
interpretationgl . " 

moreover, in conforrnity with the principle of the primacy 

the light of its object and purpose", which is the cardinal mle 

3 1 j 1) of the 1969 Y ienna Convenîion. 

2.54 But, in citing the above passage fioh the Coun's Advisory Opinion in 

the Narnibia car?, Hungary fails to mention the Court'? explanations for reaching such a 
I position, which make cIear that this principle can onIy be appIied with caution and in special 

situations. In this respect, two considerations are essential. 

to be given to the Treaty's text "in 

of interpretation set out in Article 

89 % Intemrnation of P a c e  Treaties (second ~hass). ~ d \ i s o S  O~inion: 1C.J. Reports 1950. p. 221 at 
p. 229; and Caçe Concemina ri~hts of nationals of the United States of America in Morocco, 
Judment of August 27th. 1952: I.C.J. Remrts 1952. p. 176 ai p. 196. 

I 

PI Legal Conseauences for States of the Continu& Prescnce of Swih Afiica in Namibia Sou& West 
Mrical notwi~starrdin~ Securitv Councii Resolulion 276 ri9701. Advisorv Opinion. I.C.J. Reports 
1971, p. 12 at p. 31,  

92 Hungarian Counter-Mernorial, paras. 4.22 and 6.12. l 





2.57 Although it should n o t b e  put endirely to one side, the principls of 

evolutionary interpretation has only a subsidiary role to plil in the present case. Regardless of 
I 

Hungary's arguments it cannot operate to revise the 1977 Treaty by inserting new obligations 

into the Treaty that the parties could not have intended to create at the time it was concluded. 
I 

Hungary "invokes" a wide vanety of "fundamenta? principles" ranging h m  "the duties tu 

perfonn thorough environmental impact assessrnent and /o conserve biological diversity" to 
I 

"the i-ight tu life and ... the right tu a healthy and ecoIogicaIIy sound en~ironmcnt"'~~. SIovakia 
I will take a close look at the existence and reIevance of these principles in the next Chapter. 
I 

But, in any event, Slovakia has great difnculty in understanding the relevance of these concepts 

in interpreting the 1977 Treaty, al1 the more since Jungaiy simply identifies them as 

"fundamental piinciples which have ... ernerged't'O' but dods not relate them to specific articles 

of the ~ r e a t ~ " ~ .  

by definition evo~utionary"~~. Commentators have noted 

support tu this concept that certain provisions of a treaty 

Iight of international law as it has evolved and deveioped 

concluded", but have cautioned that "[i]t bas however doue 

1imitsnW. 

that the Court in that case "Ient ifs 

may be interpreted and appIied in 

since the time when the treaty was 

so within carefuIIy circurnscribed 

98 Lepal Consequences for States of the Continued Presence of South Africa in Namibia (South West 
Africa) notwithstandin~ Securitv Council Resolution 276 ($9701, Advisorv ODinion. I.C.J. Rewrts, 
1971. p. 31. See. also, Aegean Sea Continental Shelf. ~udmnknt. I.C.J. Remris 1978, p. 3 at p. 32. 

I 

2.58 This rnethod of proceeding is al1 khe more unacceptable because it 

Sir lan Sinclair, The Vienna Convention on the Law of ~Atia, Manchester, Manchester University 
Press, 1 984, pp. 133- 140 (emphasis addedr I 

requires that the evoIritionarji rnethod of interpretation 

indiscrirninately tu the treaty as a whole. The staning point 

1m Hungarian Cornfer-Meniorîal, para. 4.24. I 

(par "renvoi mobile"} be appIied 

musi be, as the Couri has clearly 

Sec, cg.. M., paras. 4.23 and 4.24. 



exp1ainedlo3, that a contemporaneous interpretation must prevai! except where the provisions 

of the treaty are by their very nature evolutionary. 

2.59 Ciearly theobject of the 1977 Treaty, whose aim w u  the construction 

of the GM Project as a joint investrnentIM, dues not Ml within fis exception. Its object is 

fixed ne variehm by a valid agreement between the parties and cannot be modified by the 

appearance of any new principle of generd international law whatsoever - except where the 

principle has the character of a nom of jus cogens. This is not the case here, and Hungary 

does not claim otherwiselo5. And the Treaty does not lend itself to any such interpretation: the 

parties agreed to undertake a joint investment and they are obliged so to do. 

2.60 Tt is however accepted that this is not the case with regard to the means 

by which the abject was to be realised, which is of a tmIy evolutionary nature as reflected in 

the Treaty itself, the "fiarnework" nature of which bath Parties accept. Its provisions could be 

- and had to be - supplemented and adapted, in the light of experience, through the agreed 

provisions of the Joint Contractual Plan (JCP). 

I 2.61 Moreover, the Treafy indicated how such a continual adaptation was tu 

be achieved, systernaticalIy refening tu the JCP and, in particular, in relation to the "technical 

specifications" (Article l(4)); the discharge in the water balance (Article 14); the means tu 

ensure protection of water quality (Article 15(1)); and "cornpliance with the requirernents for 

the protection of nature which anse in connection with the construction and operation of the 

System of Locks" (Artide 19)'" - Thus, it was through the agreement of the parties in the 

form of the JCP that Czechoslovakia and Hungary had foreseen rlie continua1 adaptation of the 

Treaty tu the dificulties they might encounter in carrying out their joint invesrment (a good 

exaniple being Article 7(1) concerning the "emergence of unforeseeable gealogicd 

conditions") and in the changing international context (including its legal aspects)107 . This 

l ] O3 See. paras. 2.54-2.56, above. 

IO4 Note that C h a p ~ r  1 of the Treaty is entitIed "Purpose of ?he Treaty". - 
ID5 Bec, para. 2.47, above- 

106 The transIation of ~e United Natioriç Treafy Serics is imperfat and is riot foilowed here. Sec. para. 
3.34, a., below. 

107 See, Slovak Counter-Mernorial, paras. 2.20-2.26. - 



adaptation couId be made without any particular diRcuIty due to the flexibility of the Treaty 
I 

until 1983'~~, that is untiI the priu~ties of' Hungary firndamentdly changed and it was no 
I 

l 
2.62 SIovakia does not claim that the means of continua1 adaptation provided 

I 
by the parties in the 1977 Treay eliminates the relevance of general principles of internat ional 

I 
Iaw that may have emerged subsequently tu the fask of interpreting the Treaty ; but the raie that 

1 

longer willing to adapt the Treaty to the ewlving circuhstances and the general principles 

such principles msy be called on to play is restricted. In thi' regard, it should be noted that: 

applicable, choosing instead to seek to modiQ the Treaty 

an end to it without regard to its Treaty partner, Czechoslovakia, 

"A body of detailed d e s  is not to be looked for in customary international law 
which in fact comprises a limited set of norms for e I suring the co-existence and 

I 109 sr vital CO-operation ofthe rnembers of the international cornmtinity . 
I 

and then, purely and simply, to put 

1 
i The JCP and, subsequently, the other instruments agreed 
! 

the manner in which the Treaty parties intended tu carry 
I 

" ... the Treaty itself allowed for the application olf nuch mles and principIes 
[i.e., 'the d e s  and principIes of generaI international Iaw'], aspeciaIIy for the 

between the Plenipotentiaries indicate 

out the framework Treaty and the 

1 own mechanisrns for evolutiun and adaptation and is consistent I with environmental protection, 
1 1 not oniy because the parties had this in mind at the time the Treaty was entered into, but also 

as a result of the evolution of the conception of envir~nme~!tal protection under the Project by 

! 

! 'OS Hudgaq points out that "[a] consolidated Iist of agreed m ifications to the Joint Contractual Plan 
adoptai before 31  Dccember 1984 lists 74 amendrnents to the original, including such çignificant 

1 
canal". Hrtngarian Counter-MeniorîaI, para. 2.22 

4 changcs as moving the site of the tail-race canal and altering the isolation mehod in rhe head-race 

I 

I 
wider norms. It is only if (and to the extent that) not merely the Treaty stricto sensu but also 

the JCP fail to give eiTect to gcneral norms that these may becorne applicable, and then ody if 
! 

they are not in contradiction with the niles expressiy agreed between the Treaty parties. 

2.63 In short, Slovakia must again point opt that the 1977 Treaty contains its 

the end of the 1980s - and even as it has further evolved up to the present time. SIovakia does 

not thus, in principle, disagree with Hungav's contention that: 

I 

! 
lW Delimitation of the Maritime Boundarv in ihe GuIf of Maine 

245 at p. 239. 
Ara .  Jud~rnent  I.C.J. Rewrts 1984, p. 



implementation of the two articles which are the most important for the present 
issue, Article 15 and 19"0 ;;" 

and that 

" ... there is no contradiction between the 1977 Treaty and general international 
lawl'l ." 

2.64 However, it rernains necessary to bear in mind that Articles 15 and 19 of 

the Treaty are not the main abject and purpose of the Treaty and contain no express reference 

to rules and principles of general internationai Iaw; whiie each of these provisions does refet 

specifically to the JCP in regard to the means of their implementation. 

2.65 In its Mernoriai, Hungaty seizes upon the phrase "the requirements fur 

the protection of nature" contained in Article 19, cIaiming that this phrase imports into the 

1977 Treaty: 

" ... independent international obligations for the protection of nature pursuant 
tu other agreements or customary international law, whether these existed grior 
tu the 1977 Treaty or arme ~ubse~uentl~''~ ." 

In the Hungarian Counter-Mernorial, these independent "ob~i~ations""~ expand to become the 

entire body of environmental law principles, and apply not only to Article 19, but dso to 

&ticle 15 - and, apparently, to other unspecified provisions of the Treaty, as welI. 

2.66 Such an interpretation goes far beyond the cIear tems of the Treaty and, 

as a consequence, of the "general rule of interpretation" set out in Article 31 of the 1969 

Vienna Convention. In addition, it entirely invalidates the fact that the is specified and 

thar the means of ensuring the quality of rhe water in the Danube and of the protection of 

nature are cIearIy designated - they are tu be established by and throrrgh the JCP. 

- - 

l ' O  Hunghan Counter-Memonal, Para. 4.2 1. 

1 1  1 Md., para. 6.16. - 

" Hungarian Mernoriai, para. 5.25. 

Il3 AS indicatsd, ahve  (fn. 79), it should be noted that there is, in fact, no mention of "obligations" in the 
Slovak and Hungariad texts of the Treaty, which both speak of "requirements", 



2.67 As s rasult, the Treaîy (togeth+ with its associsted agreements) 

provides for sufficicnt flexibility in order that adjustmentd can bc made to the Project, as and 
l 

when needed, and it allows its adaptation to new generd pinciples of international law that 
I 

may govem should the Treaty parties su require In anyltvent, an interpretation of the 1 9 n  
I Treaty "within the fiarnework of the entire Iegd qstern prevailing at the time of 
I interpretati~n""~ wouId riot, and muid not, result in any radicaiiy new cornmitment as to the 
l 

meaning of its terms or the obligations of the parties therednder. 

1 C. The Vienna Convention and Geneml IntentatianaI Lriw 

2.68 Slovakia has shown that the legai between Hungary and SloMkia 

are governeci by what was 6eely a g r d  in the 1977 must justify its suspension, 
L. 

abandonment and purported termination of this Treaty law of treaties. 

I 
2.70 SIovakia has taken the view that the Viema Convention daes apply in its 

I entirety tu the present dispute because, by its acceptance of the 1989 Prutocol, H u n g q  "afbned 
1 the substantive obiigations of the 1977 Traty" - and the Vienna Convention was by then in force 

for both parties117. Hungaty rejects this argument, declari& the 1989 Protocol to be oniy an 

amendment to the Mutual Assistance Agreement; that protodls in any event do not "rubstaniively 

I 
2.69 In SIovakia's view, the principles of treaty Iaw that are reIevant to this case 

1 are dl to be found in the Vienna Convention on the Law of Treaties. Hungary, seeking to apply the 

Vienna Convention when it suits its caw, but to deny its apllicability when it does not, contends 

II4  1 Le-1 Consequenms for Srates of the Continucd Presence of South Africa in Namibia (South West 
Mica) notwithstandin~ Securitv Council Remlution 276 (119701. Advison, Opinion. I.C.I. Reprtç, 
1971.p. 12atp. 31. 

that the Vienna Convention " m o t  directly be appIied in the 

(This was because it enterai into furce for both parties after 

states that "the Convention, at the time of its formulation 

 la^^^. ' l6 

I l ?  Ibid., para. 5.59. - 

Iegd dispute of the 1977 ~reaty '" '~.  

1977.) At the same the, Hungary 

pmiaily conformed with customary 



rwnact" the treaty itsee and that the trienna Convention dues not operate retruspectivelyHa. 

Slovakia makes no suggestion that the Vienna Convention operates retrospectively, Nor are 

Hungary's other arguments convincing. The 1989 ProtowI is not a free-standing instrument, 

unrelated to the 1977 Treaty. W e  its purpose was indeed to amend a schedule of work, that 

schedule of work was work to be done under the 1977 Treaty. The 1989 Protocol cannot but entail 

an aErmatian of the substantive obligations of the 1977 Treaty. In conctuding the 1989 Protuad, 

which amend4 the 1977 Mutual Assistance Agrement, which i t d  implemented the 1977 Treaty 

h m  which it is i n ~ ~ a r a b l d ' ~ ,  the Treaty parties in fact &ed their cornplex treaty 

arrangements. Any other conclusion is wholly artikid. 

2.71 The 1977 Mutual Assistance Agreement and the 1977 Treaty are in reaiity 

indissoluble. Hungary itself has acknowledged that the 1977 Treaty is "part of a rnatrk of ... 
treaties"lm . It is not to be assumed that an amendment to a treaty is govemed by one set of rules, 

whiIe the treaty being amended and mother treaty ta which it is inextricably related are governed by 

diKerent rules (ifthere are ind& ariy differerices). 

2.72 In any event, and notwithstanding the saveats in H u n w s  1992 

Declaration, there appears from the pldings to be no fundamental: disagreement between the 

Parties on the applicability of the 1969 Vienna Convention. This is because Hungary "recognises, 

as the Court bas itself repeatedly recognised, that the Convention may in many respects be 

considered as a codification of existing customary international law'"12'. Moreover, H u n p y  

accepts that "[tlhere is then no difficulty in using the Vienna Convention a a guide ta the content of 

I p e r d  international law"In - 

2.73 Even if the Viema Convention is not directly applicable as mch both 

Parties recognise that its provisions as to the grounds for termination of a treaty relieci on by 

Hungary - fundamental breach, impossibility of performance, rebus sic stantibus - represent also the 

- - 

118 Hungarian Counter-Mernorial, para. 5 .O5 and fn. 4. 



I pre-existing gara i  *urternationai law on th= matters. Hungary has had no hesitatioa in reiyîng un 
I the Viema Convention when it has servtd its purposes tu do W. Thus the 1992 Dechration refers 
I 

in tems to Article 631) on frrndamentd change of circurnstance~'~~, and it andyses the 

nquiiements of the Mema Convention. It refers to h i c l e  k(1) on the objktr. and purposes of a 
1 

treaty and to Article 60(3)@) on matend breach to support its arguments1" . Hungary also looks 

to Part iH of the Vienna Convention to find support for the hateral suspension of construction at 

Nagymaros and lata at W i o v o .  Thus, both Parties are lweed that it is the provisions of the 

Vienna Convention that apply to those just5cations oKered b j  Hungary12'. 

I 
I 2.74 The Vrema Convention on the Law of Treaties contahs, in Article 65, 
I 

ipporimt procduraI provisions, which SIovakia believes Hungq  has not cornpliai with. The 
I Iegd consequences of rhis non-cumpliance are discussed firrther un in Chapter X hereto. The 
1 precise fornhlation of the procedures ;O be complied with under Article 65 may not simply reflect ' 

1 '  I 
existing procedural rules of wistornary international law; hkwwer, the concepts underlying the 

entirety of ~ r t i c ~ e  65 do indeed refiect well established princibies. Hungary woulci appear to share 

this view, for in the last paragraph of the 1992 ~eclaration it makes referace to meeting "her 
I 

obligation eçtabliçhed by Article 65 of the Menna Conventioq tu setîle disputes arising h m  a 
I 

treaty by peaxful m m i t .  Far fian fhere behg any suggestkn that Arficle 65 is noi bmding upm 
I 

Hungary, as post-1977 non-customary Iaw, Hungary ackriowIedges ifself TU be under an obligation 

baed on thiç clause, 

2.75 Hungaq rightly discerns an underlying purpose of Article 65 to be that of 

settling disputes by peaceful means. Indeed, the ~ommentad on the text of what was to becorne 

Article 65 says that the ILC has taken: 

"... as ifs bssis the gentral obligation of gtates under i+rnationd Iaw to 'settle rheu 
international disputes by peaceful mgans in such a m v e r  that internationai peace 
and securîty, and justice, are not endangered' ww is enshrined in Article 2, 
paragaph 3 of the Charter, and the means for the %Ifilment of which are indicated 
in Article 3 3 of the charteriz6 . " 

12' - Sec, SIovak Mernorial, Annex 17 (at pp. 30 1-302). 

l Z 4  lbid at pp. 302-303. 
-3 1 

12' The Parlie are of m m  in dispute over whether there & e h  under Lhs law of Staie respomibiliry, a 
m e r  ground for fermination of a treaty. namdy ihaf of " n m i Q ' t .  On this, sec. Chapter IV, Iielow. 

I 
1 16 1 Y m k  of the ~ntemtionaI Law thnmissian, 1966, VoLII, p.262. 



'Ihus an abrupt temination of a treaty, without a t b e e  month period for not8catioq and an 

opportun@ for response thereto, was seen as in imid  to the du@ tu set& disputes peacefirily. 

2.76 There were other reasons too - reasons having their roots in generai 

international iaw - for the procedural obligations of Article 65. In the lira place, as Speciai 

Rapporteur Sir Humphrey Wddock point& out, there existed a sbstantiai State practice denying 

automatic Iegd &ect to a undaterai tamination. HaWIg referred tu the strung opposition of many 

States to any such suggestion, Sir Humphrey continud: 

"ln the Free Zones Case .even the dairnant state took the position that either the 
agreement of the other Party or a decision of a wmpetent tribunal was necessary tu 
b h g  about the famination of a treaty on the bais  of the rebus sic stmfibus 
doctrine'27 ." 

The SpeciaI Rapporteur citd ofher authority to the same effect. The non-automatic &ect of a 

declad terminâtion 61s exactly with the requirernent that notice be given and the agreement of the 

other patry be sou& 

' 2.77 Moreover - and this was a point of criticai importance for the ILC - the 
procedurd requiremenfs of Article 65 were a guarantee agallist d i t r a ry  behaviour. The 

Commentary to whai was then Dr& Article 62 stated that: 

"Many members of the Commission regarde. the present article as a key article for 
the application of the provisions of the present part d d i n g  with the invalidity, 
temination or suspension of the operation of treaties12g ." 

Furt her : 

. "Govments in their cornrnents appeared to be at one in endorshg the general 
object of the article, nmely, the surrriunding of the various grounds of invatidity, 
termination and suspension with procedurd safeguards against their a r b i t q  

129 ti application for the purpose of getting rid of inmenient treaty obligations . 

127 2nd Report an the Law of Treaties, W.. VoI.11, 1963, p.87. 

1 28 &id. I W .  V01.11, p.161. 
f 

I r 9  - hid. 



- 54 - 

It was important to have an: 

I "... express subordination of the substantive rights uïsing under the praviçiom of 
the various afiicles to the p r d u r e  p-ribed in thel presem artide and the c h s b  
on udaterd action which the procedure contains wouId, it was thought, give a 
substantial rneasure of protection againa purely arbi'hry assertions of the nuiiity, 
termination or suspension of the operation of a treaty . " ' i" 

l 
2.78 There was a widespread consensus thai parties, by negotiating and 

concluding a tmtyf "have brought thenselves into a relat;omhip in which there are particuIar 

obligations of good faith" 131 . Indeed, Sir Humphrey had d i e r  explained that the object of these 

provisions was "to put the bona ftdes ofthe claimant state to tee test"13'. 

l 
"... the law of treaties ... requires a remunable tirne for withdrawal fium or 

2.79 The "rquirernents of guod faith" underlie 

of treatie~'~~ . Pis the Court has noted: 

termination of treaties that &tain no provision re&ding the duration of their 
~ d i d i f y ' ~ ~  ," 

and pervade the whole of the Iaw 

Court for resoIution. 

2.80 It may thus be concIuded that the 

132 ibid., 1963, VoI.1, p. 171. - 

entirety of Part Et of the Vienna 

133 Mili tw and ParnmiIiwrv Anivi(ia in and aeaiiist N i m m  I~icanm u. Unitai Sutes of Amerid  
Jurisdictitln and AdmissibiIitv. Judment ICI Reports 1984, p.342 at p.4M. 

I 

Convention is the applicable law, binding on both parties, in answering the questions put to the 
l 

134 ibid S-, also. lntemretation of îhe A m m e n t  of 25 W h  1941 between Uie WHO and E m t  Adnsoly 
Opinion. ICJ Re~orts  1980, p.73 at p.%. 



SECTION 3. Conclusions 

2.8 1 Article 2(1) of the Special Agreement calls upon the Court "to decide on 

the basis of the Treaty and mles and principles of general international IHW, as weII as such 

other freaties as the Court may find applicable". 

2.82 The first obvious consequence of this is that the 1977 Treaty is 

applicable in aniving at a resolution of the present dispute. Further, it can be said that such a 

formuiation is quite diEerent h m  others found in compromis in a few other cases. For 

example, in the Case Conceminn the Land. IsIand and Maritime Frontier Dispute El- 

Salvador/Hondurâs), the Court was cal14 on IO: 

" ... take into account the rules of international law applicable between the 
Parties, incliidin where pertinent ['s'il y a Iieu'] the provisions of the General fk f f  Treaty of Peace . 

Such a fom of words could raise doubts as tu the applicability of the Treaty. But there is no 

such possibility in the present case: by virtue of the SpeciaI Agreement, the 1977 Treaty is not 

only applicable but has priority of place. 

2.83 Further, a frarnework Treaty is involved here, which must be read and 

applied in canjunction with a large number of reIated agreements that implement it by making 

more specific its terms and, in certain cases, by rnodiGing it. 

2.84 The 1977 Treaty Mf organise the ways and means of its continuous 

adaptation, notably through its reliance for implementation on the Joint Contractual Plan. The 

Plan's flexibility permits and facilitates the taking into consideration - insofar as the parties are 

in agreement - aany evulution in generaI international Iaw, pariicuIarIy in regard to the 

protection of the environment. And in practice the JCP has perforrned weII the roIe estabiished 

for it by the Treaty parties. 

135 SpeciaI Agreement ktween EI Sdvador and Honduras, 24 May 1985, see, text in Land. IsIand and 
Maritime Frontier Dispute (El Salvador/Honduras), Judgrnent, I.C.J. Rewrts 1992, p. 351 at pp. 352- 
358. 



2.85 Ta the extent that thia is not so, the possibitity would nof be excIuded of I 
considering the generd principles of intemationd law in interpreting the Treaty or even I 
completing it. But this can only be envisaged in a framework that is compatible with the terms 

I 
of the Treaty itself, without atternpting to raise doubts (A Hungaq atternpts to do) as to its 

I 
object and purpose - which is-to car7 out the joint itkstment of the parties in the G/N 

I 

2.86 ln  addition, and in any event, thé Treaty"~ interpretation cannot be 
I 

carried out "in a vacuum". If principles of general international law have a particular 

relevance, it is f&, because they are part of the positive iaw applicable between the Parties - 
I 

and Hungaly invokes many pinciples that are not pan thefeof - and second, because they can 
I Ise relatited tu one or more specific provisions of the Treaty - whereas Hungary has 
I 

systematicaIIy avoided indicating tu which Article of the 

invokes is related. 

Treaty a particular principle that it 

2.87 Hungary's strategy has only one aim: tu "neutralise" the 1977 Treaty and 

2.88 Finally, in answering the questions to the Court, alongside the 1977 

Treaty, Part III of the Vienna Convention (in its entirety) is  

escape frum its clear Treaty obligations. This is done either by dedaring that it is no longer in 
I force, or by its attempt to empty it of a11 substance through recourse to pseudo-Iegal principles 
1 

that undermine its provisions or to highly debatable principles of interpretation. Perhaps this is 
I the most simple admission that could be made of the importance of this instrument as to which 

the applicable law. 

Slovakia once more recalls, with the greatest insistence, 

between the Parties and the essential eIernent ofthe solution 

that it is and will remain the iaw 

of this dispute before the Court. 



CHAPTF,RIIL TEE ROLE OF THE M W  OF THE ENVIRONMENT 

SEC~ION 1. Introduction 

3.01 In its Counter-Mernorial, Hurigary once again atternpts to support its 

position by relying on the gened international Iaw ofthe enviruriment, and by r e f e g  to a varie  

of non-binding instruments1 . 

3.02 SIovakia has shown that the source of the Parties' rights and obligations in 

this case is in fact the 1977 ~reat#, that any principles of general international law that are 

inconsistent with the Treaty, whether they arose prior or subsequent to its conclusion, do not 

ovenide the specific obligations of the Parties under that agreement3 ; and that the Treaty itseif 

contains rnwhanisms for responding tu my changes in the fachial situation or in the state of 

scient& knowledge as it relates to the G/N Pruject (a charactensfic of the Treaty Hungary dso 

recog~ises)~. NevertheIess, Hungary in ifs Coiinter-Mernorial continues to cite almost 

indixriminately a varieq of instruments reIating tu the environment in p e r d  or international 

watercourses in particular in support of its arguments, without attempting to explain their legal 

relevance. In short, Hungary seems intent upon using these instruments, rnany dating &om the 

1990s, as a standard for judging conduct engaged in by Czechoslovakia and Slovakia in good faith 

implementation of their obligations undw the 1977 Tmty - even though that conduct occurred 

priur to the adoption of these instmments, di of wkch are either non-bindirig or not relevant tu the 

present dispute. 

3.03 But there is a more subtle and pervasive strategy that Hungary has pursud 

throughout its pleadings to date that Slovakia wishes bnefly to address. That strategy is to attempt 

to @ve the Court the impression that Hungary is concerned about the environment but Slovakia is 

not, and that this purported lack of concem bas led Czechoslovakia, then SIovakia, to pursue 

I Hungmm Cornter-Mernonal, para. 4. IO, e! m. 
2 Sœ, g, Chpters 1 and ii, a&, Chaprer VI of Slov;lkials Memuria1 and Cbpter IX of SIovakia's 

Cor&-~ernorial. 

3 Se, e.g, Chapter il, above. 

4 See. e . ~ ,  Slovak Counter-Mernorial, paras. 9.06,9.07 and 9.10; and Hungarian Mernorial paras. 4.2 1,6286a4dle4 



I 
bbdly a project that would cause serious and Yrepparabb harm to the enWument in disregard of 

their obligations under international envirumentai law. 

S E ~ I O N  2. Huneam's Mischaracterjsation OE SIovakia's Attitude Toward the 
Environment and Inteniatioaal ~6vironmentiil Law: and Hunpawts 
Own Failure to Protect the ~nvironment 

l 

3.04 The present Chapter di begiq in  on 1, by addressing this atternpt by 

3 .O5 Slovakia has already dernonstrated ihat the facts do not support either 
I 

Hungary to cast Czechoslovakia and Slovakia in the role of the environmental villain, and by 

showing how it is in fact Hungary thal has Med to protect the enwonment. Section 2 then 

examines Hungary's argument concedg the interpretatior/ of Artide 15 of the 1977 Treaty. 

Finaiiy, Section 3 demonstrates why Hungary's use of "gene/d principlcs of enWonmental law" in 

this case is misguided. 

Hungary's contentions concerning the environmentai effects bf the Project or its insinuatians that 

Czechoslovakia and Slovakia were tient on pursning a project 

disastrous5 . 

3.06 More genedy? Slov&i has certaidY never suggested that it somehow 
1 does not accept niles of international law concerning the environment, and in fact takes pride in its 

record with regard to ratification of recent instruments ii that field6 . With regard to the 

5 Slwak Memoiai. Chaps. ïI and V; Slovak ~ounter-~e~oria l ,  Chaps W and Vm; and Pan Ili, 
below. 

they knew would he enW.onmentaJIy 

environmentai considerations invoked by Hungaq, Slovakia 

factors other than concern for the environment that are more 

by ~ u n ~ a r y ~ .  

3.07 With regard tu Slovakia's observarice 

Hungary in its Counter-Memurid begins ifs discussion of tt-ris 

6 1 For exampie, Slovaka has raifiai blb the Convention an ?blogid Diversily and the Frammrk 
Convenlîon or1 Clunate C b g e f  and approvd the London Amendment to the Montreal Pro-1 on 
Substanm that Deplete the &ne Layer of 29 Jtme 1990. 

7 SI& Mernorial, para. 3.3 1, g m. 

recalls that it has already identifid 

plausible motivations for this action 

of international environmentai Iaw, 

branch of international law by stating: 



"The contrast between the Hungarian and Slovak Mernoriais on the issue of the 
international law of the environment is stark. While Slovakia claims that Variant C 
is good for the environment of the regioq it appears equaiiy to clairn that this 
benefit is on its part a volunfaty act, and that gened international law imposes no 
relevant obligations on it in this regard8 ." 

1 The clear implication here is that Slovakia is wearing blinkers that cause it to be obbvious both to 

the environmental consequences of its actions and to its obligations under international 

l environmental law. Using a technique that it resorts to often, Hungary sets up straw men by 

mischaracterising both the facts and SIovakia's position on the law. 

3.08 With regard to the facts, Hungaq conveniently skips over the crucial point 

that the riverine environment was deteriorating rapidly well before the Project's inception9 . The 

reversal of this degradation is one of the principal benefits of the ~roject'O. n i u s  the Pmject wiii 

permit - and tu the extent possible, given Hungary's non-participation, has aIready permittd - 
enviromentai enhancements. in this impurtant serise, the Project, which Vaîant "C" partidly and 

approximately implements, & "good for the environment of the region"". By refiising to 

participate in the Treaty and perforrn its obligations thereunder, Hungary is in facî the one who is 

harming the environment of the region. It is not the Project (or Slovakia) that is causing the harm. 

3.09 In the same vein, H u n g q  States in its Counter-Mernoriai that SIovakia 

makes "the remarkable claim that Variant C has done little or no 'sign5cant' damage to 

~ u n ~ a r ~ " " .  This "clairn" is hardly "remarkable." As noted above, one of the objectives of the 

Project as it has developed is the protection and enhancernent of the environment through, inter 
dia, the improvernent of surface and ground water arid the revitdisatiun of the dned up branch - 
~ y s t e m ' ~ .  It is in fact H u e s  own seif-sening r & d ,  until ApriI 1995, tu bring water into the  

8 Hungarian Counter-Mernorial, para 4.10. 

9 The deterioration was due primarily to erosion of the bed of the Danube itseif taud by a cornplex of ~~UYOIS - the c o q u e n t  loiverhg of Lhe m e r  table and the d y n g  up of the branch sysiem. Sec. Slovak Mernonal, 
pam 1.57, m. 

1 1  Since Variant "C" is no more than an attempt to implement the Projat as nearty as possibIe in the abçenœ 
of Hungq's pmicipation, it aciueves the same benefits as that portion of the Projat wu14 albeit in some 
mp3 .s  in a more limited way. See. Chapters XII a d  Xm, below. 



branch system on ifs side of the Danube that is to blame far environmental h m  it ha suffered 
1 in that region. Hungary's refiisal was based on fears expressed repeatedly in the Hungarian 

Parliament and elsewhere that mnstructing undetwater weih might weaken Hungary's position in 

the present disputeM. Oniy afler the conclusion the agrwMent of 19 Apil1995 will the 
I 

recharge of the branch çyttem on the Hungarîan side now be boarible, making the Projozi appear to 
I be what it is - benekial tu the enWument of the regiuq on both sides of the river. 

Ï- 

species, inter di% through the developrnent and irnplementhtion of plans or other management 
I 

3.10 Thus, rather than being caused by ariant "CM, any h m  to the branch "r system on the Hungarian side, includiig associated ground water, has in fact b e n  self-inaicted. 
I The deliberate nature of this action by Hungary consfitutes a clear violation ofits obiigations mder 

I Article 8 afthe Convention on Biolugical Diversi& of Junt 5, 199215. Article 8 is entitled "In-situ 
- 1  

Consedon" and requires, inter dia that each Party "(d) Promote the protection of ecosystems, 

nahiral habitats and the maintenance of viable populations i f  spaies in naturd surroundings; ... 
[and] (f) Rehabiiitate and restore degraded ecosystems and 

absence. The Project enabled the revitalisation of the b r l h  systern through the works to be 

promote the recovery of threatened 

strategîu ..."16. Since the flood plain Forest and the branch 

constmctedl7 - inter dia, an intake structure at the ~unakiliti weir, for which Hungary was 
I 

systern were dryuig out prior to the 

raponsiblq and the undmater weirs to be consimned in thé oId bed of Danube. Yet, untd April 
I 

inception of the G/N Project, Hungary would have had th se obligations even in the Projeet's e 

1995, Hungary had refuseci to restore water to ifs fiver bran~tes by these or any other m m .  This 
I 

refusal has resulted in: 

- A failure by Hungary to protect the &systems and natural habitats in the 
1 

branch sy rm and thus to maintain viable populahs e n d m  to fhat areai 

and especidfy 

14 Manvar Hirlaw, 1 March 1894,Siovak Counter-Mernorial, Annex 33. 
I 

16 nid, Art. 8 (d) and (0. - l 
17 & cg., Slovak Mernorial, para. 2.87. a h .  para 1 1.10, b e k .  



- A Mure to rehabiiitate and restore the degraded ecosystems of the branch 

system; 

both in cIear vioIation of Article 8 of the Convention on BioIogical Diversity. By f&g to bring 

water into the branch system on its side through these stnictures, Hungarjr dso violatd the 1977 

~reaty" . 

3.1 1 As to the quality of both surface and ground water that might be aeFected 

by Variant "C", f he Endings of the EC Working Group of Experts and the resuIts of monitoring 

contained in Volume III indicate that no significant impacts on surfse or g o u n d  watw qudity have 

occurred or are expected from Variant "c"'~,  except for beneficial ones. Therefore, far fiom being 

a "rernarkable claim" by Slovakia, the lack of h m  to Hungary associated with Variant "C" is in 

fact borne out by the evidence2'. 

3.12 The second h d  of mischaracterisation Hungary empIoys in an effort tu 

distort Slovakia's position concerns Slovakia's legal arguments. Slovakia must note that it is 

mystified at how Hungaq could have cuncluded that SIovakia is claiming that the benefits of 

Variant "Ctt for the environment of the region are on S~ovakia's part "a voluntary act". While 

Sluvakia might weII have taken m e u r e s  tu restore the branch system on its side of the Danube 

even had there been no 1977 Trew or Biodiversity Convention, it has dways b e n  Slovakia's 

position that the restorative measures permitted by Variant "C" are q u i r e d  by the 1977 Treaty. 

Slovakia has not invented them out of thin air. 

3.13 Hungary hrther seeks to portray Slowka as being rinmindkl of its Iegd 

obligations in its skitement, quoted above, that SIovakia a p p a s  tu daim I1that grnerd intemationai 

law imposes no relevant obligations on it" with regard to the environment in the region of Variant 

"CH. Hungary then states that Slovakia makes this clairn in part "by claiming that the 1977 Treaty is 

a Iex snecidis. which contained its own regirne, however inadquate, on the subjm," and in part 

18 See, -g., Slovak Mernonal, paras. 6 . 1 3 2 4  140. - 

20 Slovakia's actual miement tm h t  "Hungary IES not shown 'çignifIcant' hami a d  Iry Variant " C I  '. lt. 

Slovak MemoriaI, para 7.85. T h t  a h  reniains me. 



"by assetmg that ddupments  in the international kw of t l  emiromnent are the pmduct of ' d i  

~aw<, and that they impose linle or no constraints on state act{ontt2l . 

3.14 h is tme that Slovakia has pointed o i  th& many of the instniments citd by 
I 

Hungary as evidence of mles of intemational environmentai Iaw are non-binding statements and 
I 

declarati~ns~~. But this is in facl beside the point rince, as demonstrated in the previous Chapter, 
1 

the relevant rights and obligations of the Parties derive not h m  the generai international law of the 

environment but frorn the 1977 Treaty. Moreover, the !egirne of the Treaty and its related 

instruments is hardly "inadequate" to deal with environrnenk considerations. Hungary has irxW 
I 

extolled the Treaty as behg "consistent with the maintenance of water yud ty  and wirh 

enWomenfd prutection g e n e r a l ~ ~ " ~ .  

3.15 But even if the Treaty as concldded in 1977 could be considered 

"hadequate" by totiaqs standards of environmentai protectiah it is h d ~ y  a static, rigici document. 
I Hungary reccignised this qudity in its Memurial when it characterisa! the 1977 Treaty as "a 
I 

fiamework treaty, one which auId bc modified or adjusted by agreement in the Iight of chanejng 
1 circurnstances"" . Slovakia has iikewise emphasised that rather than consisting of a set of hard and 

fast niles, the 1977 Treaty constihites a flexible fiarnework !bat permits the parties to respond to 

developments as they unfold whiIe achieving the essential object and purpose of the TrwV as set 

forth in Artide le " . Therefore, Hungary's suggestion thal the regime of the 1977 Treaty is 
I 

"inadequate" as far as the environment is concemed is both self-contradictory and inaccurate. 

21 Hunganan Counter-Mernorial, para. 4.10. 

3.16 Finally, it has never been Slovakiais dosition that the general international 

law of the environment "impose[s] little or no conmaints on slate action". That it - like any branch 1 
of international Iaw - does impose such wnçtraints is axiornatic. What SIovakia dues maintain is 

I that the matters here at issue are govemed by the 1977 Treaty, which is entirely consistent with 

'' for example, Sfovak Courifer-Mernorial, para. 1 1.3 1. l 

generai principles of international environmental law, rather 

I 23 Hungarian Memanal, para 4.2 1. 6% Jso, W., pas -  6.28 and 10.73. 
1 

than by a given branch of general 

24 m., para. 4.21. l 
25 Sec, a., SIovak Counler-Mernorial, paras. 9.06,9.07 and 9.10. - 



international Iaw - a vastIy different propos~iun3 . Ody 10 the extent k a t  these are matte= that are 

not covered by the Treaty muld general international law supplement the Treaty's provisions. - 

3.17 To sumarise, Hungary criticizes the 1977 Treaty as king "hadequate" 

with regard to the environment, wble at the same time praising the Treaîy as being consistent with 

envi rumental protection. Hungaty htther seeks in more mbtIe but pervasive ways tu characterise 

SIovakia as a country that does riot fake xriuusIy the international iaw of the environment. This 

insinuation SIovakia fIatIy rejects. Zt is one thing to maintain that a freaty is not superdai  by niles 

of gerrerd international Iaw, which SIovakia does in this case; it is a much different thing to clah 

that those rules "impose little or no constraints on state action" as a general proposition, which 

SIovakia has never done. If either Party in the present case has indicated that rules of international 

law do not constrain its actions it is Hungary, by virtue of its having fiouted its obiigations under 

the 1977 Treaty. 

S ~ c r r o ~  3. Hun~arv's Awument Concernin~ the Intemretation of Artide 15 of 
the f 977 Treritv 

3. I8 Both in its Mernoriai and in its Counter-Mernoid, Hungary argues 

strenuously that Article 15 of the 1977 Treaty should be interpreted to include ground water. That 

article provides, in relevant part: "The Contracting Parties shall ensure, by the means specified in 

the joint contractuai plan, that the qudity of the water in the Danube is not impaired as a result of 

the construction and operation of the System of ~ o c k s " ~ ~ .  Hungary argues that the phrase "water 

of the Danube" should be construed "broadIy ... su as tu include the subsu&ce water relateci to 
+ 1128 it ... . Sluvakia wuId o b s e ~ e  that the "ordinary meming"29 of "water of the Danube" wmId 

seem to be surface water flowing in the bed or channe1 of the Danube; Hungagr as much as 

confinns this in ifs reference to "wbsurface water related ru if, 2,- related to water "in" the 

Danube. This is logical since if the quaiity of surface water is not impaired, that of ground water 

will not be. In fact, Slovakia does not wish to challenge Hungaqs interpretation. 
-- 

26 The extent to whch newly-fomd principles of general international law may be uçed to interpret an tniier 
agmment is csamind in Chpkr II, almye. 

28 Hungarian Conter-Mernami, p. 4.12 (emphasis added). 

29 Vienna Canvgntiari an die Law of Treatieç, Article 3 1(I& lhat paiagmph provida in pari: "A ma@ SM 
k interpreted ... in aaxirdmœ with the ordinary m d n g  to be aven IO the temrs of dre in ttteir 
contcxt and in the light of its object and purpose." 



l 
3.20 Slovakia must, however, take ex ption to one conclusion drawn by i 

Hungaty from these documents. Mer quoting extensively fiom the ILC's wmmentary and fiom 

the conclusions of the 1992 Dublin Water  oder rend', H u & ~ y  states: "These texts undedine the 

lack of merit of Slovakials degation that the quality of the dater in the aguifer in the areas where 
I 

the hydropower plant was tu be built wuId be ensurd by simple monitoring der the construction 
I was finished. " SIovakia wouId make the foIIowing observatians- 

3.19 Slovakia must -rd, however? that 

3.21 FA,  Slovakia has never dleged that water qudity in the area in question I 

it does k d  Hungws use of mfhûrity 

could be "ensurd by simple monitoring." This proposition is absurd on its face. Monitoring is 

necessary to ascertain what the guality of the water is at a giv+ moment; it is a means of measuring 

in support of its argument rather myst@ng. Hungary relies upon various documents of the 
I International Law Commission - the Commission's 1994 Report and extracts h m  rqorts of two 

of its special rapponeurr - to "support Lits] assertion as to scope of Puticle 15 ...130 . W c  

Slovakia has no quarrel with the content of the passages quoted fiom those documents by Hungary 

- passages which simply retlect hydmlogic realigl - SSl!~a.kia is puzzied as to how Hungaty 

befieves those documents are relevant to the interpretation of the 1977 Treaty. Hiingary cites them 

1 
water quality, not ünproving or "ensuring" it. Slovakials pos(tion has aiways been that the careful 

not as evidence of ~ a w ~ ~  but, from di that appears> only 

"rnonitofing of water quality in mnnection with the constniCtion and operation of the System of 

as endence of the fact - now weII 

70 Hmgarian Cornter-Mernorial, para. 4.13. 

understood - that =und water ia usudly interre1ate.d with surface water. This is yet anofher 
I exampIe of Hungary's indiscriminate use ofa wide varie@ of murces of varying authoritative d u e .  

31 1 The firsi F g e ,  taken from the ILC's commentary to anide 2 of iis dmff articles on intendonai 
wakmurus, dacnbs the different mpomnrs af ihe iena/al elements of the hydmlogic cycle. The 
m n d ,  aa excerpt hom the repori of the Iiiternational Confereice on Water and the Environment, held at 
Dublin from 26 to 3 1 Januaq 1992, emphasim the importance of protecting ground wter. And the third, 
a quote from a q m r t  of one of the ILC's s p i a l  rapporteurs on wtercourses, Professor Schwebel as he then 
was, concludes thai report's discussion of ground water, describi& its interrelationship wiih surface W r .  

I 
32 As dirrusad in p a n  2.56, gt -q.. above, Hmgary d o  mtis are to be interpretd in Lght of 

the law prwailing at the time of the interpretation. But, as indicdi& Hungary not #Fer these 
documents as aidence of prwding laiu. 

I 33 As exerpted in a Noie mexed to the S a n d  Report of the W s  SpeciaI Rapporfeur. 
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I 

Lacks" (the quotation is fiom paragraph 2 of the same Article 15 to which Hungary refers) is not 

ody reqnired by the 1977 Tra& but is necessaq to provjde curent data on water quality so that 

any possible probIems can be d e t d  at an earty stage and masures cm be taken immediately tu 

address them. 

3.22 Second, it has iikewise never been Slovakia's position - nor has it been the 

practice of the parties b the 1977 Tmty - îhat potential impacts of the Project on water qdty  

need not be evduated in advance, but could k appropriately a d d r d  ody "&er the mnstniction 

was finished". Slovakia has repeatedly emphaised that the numemus studies conducîed by both 

Treaty parties prior to and during the constmction of the Project belie any implication that they 

took a "build-it-now, fYr-it-later" approach. AU possible impacts of the Project - incIuding its 

possible impact on water qualie - were car&lIy and t h u r u u ~ y  studied a number of f ies ,  by 

the parties themselves and by independent enfities3' . In its Memorid SIovakia has described 

adjustments made to the G/N Project - preventive measures - to optimise the quality of ground 

water supplying wells and wate~works~~. Thus Hungws characterisation of Slovakia's position in 

this regard is, at fiest, misleadirig. 

3.23 m, SIovakia has shown that the quaIiîy of ground wakr has not suiFer& 

as a result of the Project's operatioq and the EC Working Group of Experts has confimied this 

finding as do the results of monitoring containexi in Volume III hereto3'. And fourth, it is also clear 

that negative impacts upon graund water occurred as a result of Hungary's suspension md its 

abandonment of work on the Project. Any resulting h m  to ground water is thus amibutable 

soIeIy to Hungary . 

1 3.24 In sum, Hungary's argument concerning Article 15 of the 1977 Trwty is 

unnecessary, of uncertain relevace, and factudly unfounded. It is unnecessay in the respect that it 

Slovak Mernorial, paras. 2.W-2.107 (describing M e s  on the projected impact of the GM Syçtem on 
surface and ground uater). 

Sardies mnducfed imh prior and m h q u e n t  ta the mnciusion of the 1977 Tmfy are d i d  in SIovak 
Cornter-Mernorial, Chapter IV. 

36 Slovak Meniorid, paras. 5.45 and 5.46. 

37 See, paras. 12.08 and 12.14, klow. - 



devotes much space to a point SIovakia has not conteski, k., that gmund water is included in l 
Article 15. It is of uncertain relevance in its indiscriminate use of a variety of instruments for 

I 
purposes that are, to Slovakia, unclear. And it is f d y  lnfounded in its mischaracterîsation of 

I 
both Slovakia's position and the regime of the 2977 Treaty concenring the protBction of water 

quaIity. 

S E ~ N  4. Hunvary's Use of "General ~rincides of Environmental Law" 

l 
I 

3.25 In its Counter-Mernofiai Hungq  once again hsists that the obligations of 
I Czechoslovakia and Slovakia - and, presurnabIy, ifs uwn, as welI - in relation to the G N  Project are 
I 

govemed by generd pinciples of environmental l ad8 .  According to Hungary, these consist of the 

"international law niles ... in force during the whole lifetime d f the System of Locks . . . includ[ing'] 

those new rules which have appeared since the entq into f o ! ~  of the 1977 ~ r e a t ~ " ~ ~ .  Iuingq's 
1 

Counter-Memorid bases this argument on three sources: k ick  2 of the Speci J Agreement; the 
I 1977 Tream and the decision of the Court in the Namibia case4? Slovakia has expiained its 
1 position in Chapter If of this ~ e ~ l y ~ ' ,  as well as in both of its previous pleadings42, that this 
l argument is not supported in law, policy or cornmon sense. Slovakia has also demonstrated, 

however, that its conduct in relation to the Projecf as Jell as that of Czeîho~lovakiq has  
I 

38 Hungarian Chunter-Memonal, Chapter IV, Senion C(2), " ~ e n e k  Principlo of Ewiromental la$. para. 
4.20, gj =. 

nevenheless been in conformity with applicable niles of geAerd international Iaw rdating fo the 
I er~îronment~~.  Moreover, Hungary ha failed tu uEer convincing scientific midence to support its 

claims conceming environmental h m  or the threat thermb. Hungary's post hoc "Scientifjc 

Evaluation", belatedly subrnitted with its Counter-Mernorial, LPresents its best effort but does not 

40 bid., paras. 4.204.22. 
- 

begin to çubstantiate its claims, as show in Part IU, below, 

53 SIavak Cornter-Meniariai, para 9.47, gt soq. 

44 See. Part III, Wow. 

and in YoIumes Ii anand TE hereof. 

Slovakia has shown that the evidence that does exist of the &d, recorded impacfs of Variant "C" 
I 

dernonstrates that it has had, and will continue tu have beneficid impacts on the environment in the 



regionq5 . The only exception to this skite of flairs has been caused by Hun&s &sa1 to take 

the measures necessary (and required under the Treaty) to supply water to the branch system on its 

side. 'Ibis refirsd h s  prevented the Project fiom producing bene& there similar tu the unes t h  

have been record& on the Slovak side&. 

I 3 -26 Thus, Hungws argument conceming the applicability of general principles 

l of international environmentai law is, in any event, moot. But sice Hungary in its Counter- 

l Mernorial persists in attempting to find bases for the argument, Slovakia 6 1 1  once again address it. 

I The fo110wing sub-sections wil fi& touch briefly upon two points that are examind in depth in 

other Chapters of this Reply: Hungary's argument conceniing the relevance of "new mles" of 

general international law (subsection A)'~, discussed in detail in Chapter Il above; and Hungary's 

I argument that Variant "C" is illegal under rules of general international law (subsection B)~', 

I examined in Chapter VI below. Two additional aspects of H u n g e s  contentions conceming 

I generd phciples of international envirumenial Iaw witl then be exmined: Hungary's fdure to 

observe those principles, assuming arguendo th& they are applidlle (subsection C); and the 

consistency of those prhciples with the 1977 Treaty and hence with the relief sought by Slovakia 

1 (subsection D). 

A, Hun~arv's Amment Concemine "New Rules which have Appeared 
Since the Entrv into Force of the 1977 Treatv" 

3.27 As indicated above, Hungary bases its argument that "new rules" of 

international environmental law are applicable in this case on three sources, the fist of which is 

Article 2 of the SpeciaI Agreement. Slovakia has discussd the SpeciaI Agreement, and in 

pariicülar the interpretation of Article 2 thereof, in Chapters 1 and Ii of the present Repfy. 

I 
3.28 The second source cited by Hungary in support of its argument concerning 

the applicability of new mles of the generai international law of the environment is the 1977 Treaty, 

s p ~ i f i d l y  AnicIes 15 and 19. Charactcrîsticdly, Hungary fails ro specify the wnduct of 

45 ibid. - 

46 See Slovak Counter-Mernorial, p. 8.1 O. -3 

47 nirs argument is made in Ch 4, Section C, ofHungaryis Counter-Mernorial, paras. 4.10-4.27. 

48 This argument is made in Ch 6. Section A (Zf, of Hrtngay's Cornter-Mernoriai, pans- 6.186.41. 



Czeçhoslovaioa or Slovakia ta which it seeks to apply the Fr-. In addition, Hungary nowhere 
I 

explains how (his reliarice on the Trmty is compatible wiih its daim that the Treaty has been 

terminated. 

3.30 F A ,  zs poinnted out in Chapter II abbve, neither hicle 15 mr Article 19 
l contains any reference to niles or principles of general international law. Article 15 does contain 

two references to other instruments that are to govem the irndlernentation of its provisions: the JCP 

baragraph 1) and "the agreements on froniier waters in f k e  bctween the govemmentr of the 
I Contrading Parties" (paragaph 2). Tt is obvious that neither ofthese references incIudes rules or 
I pnnciples ofgerrerd international Iaw. As shom in Chapter II above, those rules and prulcipIe~ 
1 may, undder certain conditions, be relevant to the interpretation of treaty provisions but cannot 

amend them. 

l 3.29 Lrr its Counter-Mernorial, Hungay d e s  the flat assertion, without firfher 
I explanatioq that "[iln & cases h., in the case of buth MicIe I5 and Article 191 the applicable 

l 3.3 1 As for Article 19, "Prothon of Nature", the or@ express reference in this 
I 

article is, once again, tu the 3CP. Article 19, as trandated in the ULrnited Nations Treaty Series, 

provides in hlI; 

international Iaw mles are those which are in force during the 

"The Contracting Parties shalf, through the means sp cified in the joint contractuai 9 plan, ensure cornpliamce with the obligations for the qotection of nature a i s h g  in 
connedion with the constmdion and operation of the Sjistern oflocks." 

whole Metirne of the System of Locks 

3.32 SIovakia firsî wishes to redI  the fakt that the translation of Article 19 

contained in the United Nations Treaty Series is, in crucial1 respects, not accuratdo. A more 

accurate translation of the original Siovak and Hungarian versi Ln, of the Treaty is the following: 
l 

. . . includ[ing] those new rules which have appeared since the entry into force of the 2977 ~ r e a t $ " "  . 
Slovakia h d s  this argument to be highiy Unplausible and, in /iny event, wholly without foundation. 

49 Hunganan Counter-Mernorial, p m .  4.2 1 (ernphasis added). 

50 See, paras. 2.45-2.46, above, and fn. rcIevant to Art. 19's translation. - 
I 



"The Contcacting Parties shall, through the means s p d e d  in the Joint Contrachial 
Plan, ensure cornpliance with the requirements for the protection of nature which 
anise in connection with the construction and operation of the System of locks." 

3.33 This translation m&es cIear that the parties tu the 1977 Treaty did not have 

independent Iegal "obligations" for the protection of nature in mind at di in fomiulating Art'~cIt 19. 

Instead, they recognised that it was not possible to foresee in detaiI ail of the ways in which nature 

might need to be protected during the construction and operation of the Project. They therefore 

Iefi themselves the flexibility, as in other articles of the Treaty, tu proride in the JCP for s p d c  

seps tu be taken to protect nature, as the need arose. 

3.34 Even if the translation in the United Nations Treaty series is utilised, 

Hungary's interpretation of the phrase "obligations for the protection of nature" is erroneous, as 

demonstrated in Chapter II &ove5'. In addition, application of the fundamental mle of 

interpretatian of the 1969 Viema Convention is illuminating. When the words, "obligations for the 

protection of nature" are given their ordinmy meaning in the context ofboth the rest of the artide 

and the other article in Chapter W of the Treaty (Article 20), and in the light of the object and 

purpose of the 1 977 Treaty as a whole, several points becorne clear : 

- The phrase "ensure cornpliance with the obIigations for the protection of 

nature'' must be read in cunjunction with the phrases imediateIy p r ~ d i n g  

and following it, namely, "through the means specified in the joint 

contractual plan" and "arising in connection with the construction and 

opmion of fhe Systern of locks". When rad  in this context, Article 19 

clearly contemplates that ifs gened provisions will be elaborated upon by 

agreement between the parties in the JCP, which is tu specie the rnanner in 

which nature was to be protected during the "construction and operation of 

the System of Locks". 

- Fumsing upon a diferent asp- of the context of the phrase in question, 

obligations caruiof, legally speakirig "arise" h m  the construction and 

operation of a project. Tbey anse from niles of law. For the phrase to 

have meaning it must therefore be taken to refer to obligations deriving 



Eom the JCP that "&se1', in the ~ L s e  of being uiggered or t a d g  intu 
I 

play, by Wtue of the cunstmction Md operation of the Project. 

- It is sttikhg that Article 19, unlike bith the other &ide in Chapter W and 

Article 15, contains no reference to 

I - Conversefy, nnowhere else in the Treaty is a generd phase Iike "obligations 

3.35 Therefore, when interpreted accardihg tu the standards of the Viema 
1 Convention, Articb 19 cannot have the meaning that Hungary assigns to it. In particulzir, the 

burden that Hungaty would place on the words "obligations fdr the protection of nature" in Artide 
I 

any speczc agreement other fhan the 

for the protection of nature" usai. It 

- Sudi an inaerpretation would make tks phrase a cornplae m o d y  in the 
1 Treaty, which othenvise spells out th parties' obligations clearly in its text P 

or refers to other agreements that do so or - in the case of the Joint 

Contractual Plan - wiU do so. On /he other hand, it would be entirely 
I 

consistent with the pattern established in numeruus other provisions of the 

is therefore difficult tu believe that in 

Treaty for kicIe 19 tu be interpreted 

JCP. Since both of the other articles deaIing with environmental issues 
1 

define the parties' obligations in t m s  of the JCP or other specifïc 

this one caçe the parties decidd to p that their obligations would be 

governed by unspecified generai protection of "nature", a term 

that could be understood quite is not defined in the Treaty. 

tu mean that the parties would agree 

agreements, it seems highiy unlikely 

on the steps ta be taken to protect "nature" in the JCP, and that these steps 

would be taken, ss necessary, during Ihe construction and operation of the 

Projeci. 

that the parties would have intended 

that their obligations for the protection of "nature" - a term that is far more 
I 

vague than "water qrrality" <Article 15) or "fishing interests" {Article 20) - 
be defined by generd international law. This is especidly tme shce 

"obligations for the protection of nature" under general international Iaw 

were even less clearly defined in 1971 than they are today. 



one that those wurds, especidly when r d  in their context and in Iight ofthe abject and purpose of 

the 1977 Treaîy, çimply m o t  support. 

3.36 The thkd source cited by Hungary in support of its argument c o n d g  

the applicabiity of newly emerging generai principles of international environmentai law is the 

Namibia case. Hungary has rernoved h m  its context the statement of the Court in this case 

concerning the circumstances under which a treaty may be intwpreted in the light of the law 

prevding at the time af the iriterpretation. The prsent case- invufving as it does a practically- 

orienbd agreement for the joint development of an international watercuiirse, is a far cry k m  the 

Namibia case and the Cuvenant ofthe League of Nations. WIt the meaning of the concepts in 

Artide 19 of the 1977 Treaty are not rigid, they do not remoteIy approach the status of those 

contained in Article 22 of the Covenant, which include that of "the well-being and development" of 

the peoples in question and that of the "sacred trust of civilisation". As discussed in greater detail in 

Chapter II above, these considerations cast grave doubt upon the applicability in the ptesent dispute 

of the exception identsed by the Court in the Namibia case. 

3.37 It has been noted in Chapter Ii above that Hungarjr "invokes" a wide 

variety of what it characterises as "hndamentd principles". In k t ,  these "principles" vary 

sigiificantly fium one another in tems of both fheir IegaI status and their importarlce5'. Some of 

these concepts are quite new and are based un treaties fsuch as those of environmental impact 

assessrnent (1991)" and biological diversity (1992)'~) - some of which are not in force, while 

others were in force at the time the 1977 Treaty was concluded (such as the right to Ki). Still 

others are controversial to this day (such as the "righttt to a healthy and ecologically suund 

52 Hungman Counter-Mernorizil, p m .  4.24. 

53 Convention on Environmental I m p l  Assessrnent in a Transboundary Contexf 25 February 1991. 

54 Convention on Biological Diversily, 5 June 1992. 



1 en~ironment)~'. Even to the exted wch phciples may have "ernerged", they wouId mt uvmîde 

or in ariy way dter the provisions of the 1977 Treaty. 

with the maintenance of water quality and with environmendl protection generally"56. In addition, 

Slovakia has dernonstrated that the Treaty together with ils associated agreements provide for 

suficient flexibility that adjustrnents can be made to the Proj't as and when neededJ7. This is *me, 
I 

for example of the Treaws provisions on monitoring QArficIe 15, para. 2)" and on the 
I establishment of a joint cooperative rnechmisrn (the Governent Plenipotentiaries - Article 3) to 
I 

3.38 In any event, an interpretation of the 

ensure ongoittg coordination and wrnmunication with regard \O dl aspects of the Project, including 

environmentd unes5'. 

1977 Treaty "within the hmewurk of 

In mppon of the exisknce of this "right" Hungvy refers d para. 10.24 of its Mernorial ~ ~ I y  
rneming p. 10.38). niat paragraph dm not explain the 'ongin of the right but m c ~ l y  d e s  to an 
"emsrging human tip a the uivimnmnit.u ~ h e  frmnote io Jh p a g e  in question quotations 
h m  the Sldholrn and Rio Daiarations, neiber of whîch lerç to a "rÎght IO enviorment" of my h d  
The Expris Grorip on Enviromentai Law of the WorId Commission on Environment and M i o p m e n t  
mnçluded: "It m o t  be said hl the fundamental h m  bght lo an adequak environment 
constituies a weiiefablished right under present infernationai \aw. As a mtter of fact there are as yet no 
tr~aties tvhch provide for a specifrc human ri@ to an adquate environment." RD. M m  & J.G. 
Lamrnws, Environmentai Rotecrian and Susfainable Devdoodent, Graham & Tm-- NghoE, 
LoadonlDordrechtBnston, 1987. p. 40. Birnir and Boyfe p i i t  out fhaf "no mty refers explicidy tto the 
rigl~t to a deanl envîronment" as an individual right P. ~ i + e  & A. Boyk, Intematlonai Law and the 
Environment, Chndon  k, ûxforâ, 1992, p. 191. Amrding to th= authors, "[tlhe more cornmon 
view . is that no indepsndent ri&& to a d e n t  environment @ yet beoome part of internationai law ... ." 
M.. p. 192. &, also, P.-M. Dupuy, "Le Droit A la Santé et /a Protaftion de lEnvironnementtl, in R-1. 
Dupuy (ed.), The Ri~ht to H d t h  as a H u m  Rinht, Alphen aan den Fùjn, 1979, p. 340, arguing, inter dia 
that unlikc the right to life, such a right is nat inherent in the h+ condition; Alnoq "Canjuring Up New 
Human Rights: A Proposal For Quality Control", 78 Arnerican Journal of International Law (1984), p. 607; 
and Jacobs, 3 Human Rights. Remris (1 978), pp. 170-173. 

56 Hungarian Mernorial, pam 4.2 1. 

the entire legai systern prevding at the t h e  of the interpretafion" - which would presumabiy be in 
1 the mid- 1990s - wouId not result in any radically new understanding as to the meaning of its terms 

or the obligations of the parties thereunder. As Hungaiy r!xognises, the Tre.aty "was consistent 
I 

57 Slw& Cornter-Meniorid, puas. 2.20-2.26 and pims 4.06-9.07! 
I 

58 This pmviçion k di- inter dia, in Wwak ~ourrer-~ernkal. para. 4.%, wiim it is noied that the 
operation of ii~c rnaniroring qsteni has k e n  evalrürred &vombl$ in both the BecIrte1 Report and in the EC 
Wofig Group report of2 Novernber 1993. l 

'9 nie joint mpnaüve nicchanism stablirhed by the Tm@ is d t h  in Slovak Counier-MenoML para 
9.07. 



B. Huneaw's Amment  that Variant "C*' i s  Illwal under Rules of 
General International Law 

3-19 In Chapter 6, Section A of its Counter-Memorid, Hungary spec%alIy 

addresses what it t e m  "the iilegality of Variant C under gened international Iaw". SIovakia has 

shown in this and prior pleadings, first, that the law applicable in this case is the 1977 T r w ,  

second, that Variant "CM is nothing more than the result of Czechoslovakia's application of the 1977 

Treaty in as approximate a Tashion as it couId &er Hungat-fs undaterai and tiniawfrrl abandonmerit 

of its obligations under that agreement; and third that Variant "Cu, being an approximate 

application of the 1977 Treaty, has effecfs that are either identical with those that wuuld have b e n  

produced by implementation of the W i k o v o  section as originally envisaged (eg., the channeling 

of water through the bypass canal) or smaller in scope leg., the size of the reservoir). Therefore, 

Variant "C" m o t  be regarded as being unlawful, since it is an implernentation of Czectioslovakia's 

and Slovakia's obligations under the appIidIe Iaw, i&., the 1977 Treacy. 

3.40 Slovakia has further demonstrated that, as Hungary has itseif recognised, 

the 1977 Treaty "was consistent with the maintenance of water quaiity and with environmental 

protection generally"60; and t h ,  unsoprïsin@y in lighr ufthis last-rnentroned characteristic of the 

Treaty, f he conduct of CzxhoçIovakia and SIovakia h m  the concIusion of the 1977 Treaty to the 

present has in any event been consistent with principIes and niles of general international law 

concerning natural resources and the environment. 

3.4 1 In Chapter VI below, SIovakia examines Hungary's contentions c o n c e h g  

general principles of the Iaw of international watercourses, highIighting the fact that Hungary has 

made no mention of a key aspect of the principle of equitable and reasonable utilisation: that of 

equitable participation. Slovakia there demonstrates that Hungaq acted inconsistently with that 

principle by uniIaterdIy abandoring work un the GIN Project, which constitutes an agreed 

expression of what constitutes an quitable and reasonable utilisation of the Danube. SIovakia 

hrther shows in that Chapter fhat its conduct and that of Czechoslovakia has at a11 times b e n  

consistent with the pnnciple of equitable utilisation itself, as well as with that of avoidance of 

significant h m  to other riparian States; and that H u n g w s  cornplaints concerning the effects of 

Variant "C" are without fuundation. 

Hl Hungnrian Mernoriai, para. 4.2 1. 



3.42 Therefore, even if these gened p&Oples of internationai environmentai 
I l 

law are applicable in this case, Slovakia has acted consistendy with them, while Hungary has not. 
l I 

The foilowing Section wül examine H u n g e s  behavbr in th! iight of othw pnociples of the law of 

C. as su min^ that General ~rinciril& of International Environmentai 
Law Are Anplicable in this Case, ~ u n ~ a r v  Acted Tnconsistently with 
those Princiales 

3.43 Hungary relies hcaiily in ifs pl&dings upon general principles of 
I international envirumenrai law, nomithstanding that the present case is govemed by the 1977 

Treaty. Slovakia has dernonstratecl in Chapter Il that those pkciples may be invoked in su~p0t-t of 
I 

the Treaty to the edent they are in hmony with it but not 10 contradict its tenns. Moreover, to 
I 

the extent those pinciples are applicable, it is Hrrngary rather than CzxhosIovakia or SIovakia 
i whuçe conduct has not b e n  in mnformiv 4 t h  them. 

i 

I masures, and the principle requiring a State to provida a remoned and documented expIanation of 
1 

I 3.44 The present sub-section will focus upon two principles of the law of 

Hrinpsrv Failed to Observe the ~kncirile of Prier Notificafirin and 
Consultation in Relation to its S'usriension and Abandonment of 
Nawmaros and GabEikovo 

international watercourses, a field that Hungary includa within the area of international 
I enviromrird Iaw: the prîncipIe of prier nofification and consultafion concenVng pIanned 
I 

actions that would delay the irnplementation by another 

3.45 There is now little doubt that a requirdtnent of prior notification of planned 

activities that may cause h m  to other States has ernerged ' a gmeral principle of international 
I Iaw. In the mntext of shard fresh water resources, the dr& articles on the Iaw of the non- 
I navigational uses of international watercourses adopted by the International Law Commission un 
I 

State of planned rneasures on an 

international watercourse. The present case illustrates drarnatically how important the observance 

of these principles can be to othcr States sharing a w a t e r m k .  A s  Slovakia wiiI dernomlrafe in 
I Chapiers VII md VlII below, H u n g q  failed utterly to observe the principies with regard fo its 
I suspension and subsequent abandonment of both Nagymaros and GaEikovo, causing substaritial 

harm to Czechoslovakia and Slovakia, 



second read'mg in 1994 finish the latest authoritative evidence of the generaI principls of 

international taw governing the utilisation of those rmurces. 

3.46 The Commission's dtaR articles provide in essence that when a State 

riparian to an international watercourse (a llwatercourse State") is planning m m e s  relatd to the 

watercourse that rnay adversely affect another watercourse State, it must provide the potentially 

affected State with prior noti&ation of ifs p I m d  m e a s u ~ e s ~ ~  . If the noaed State hds  that 

impIernentation of the plans wouId cause it sipi5wit harm or violate the pnnciple of equitabIe 

utilisation, the two States must "enter into wmltations and, if nece-* rtegotiafions with a view 

to an-iving at an quitable resoiution of the situation." The consultations and negotiations are tu be 

"conducted on the bais t h t  each State mua in guod %th pay reasonable regard ta the rights and 

legitimate interests of the other  tat te"^^. 

3.47 Hungary made no pretence of notifYing Czechoslovakia prior to 

announcing its unilateral decisions to suspend Nagymaros and Gabcikovo, respective1 y, and it 

failed, simiIarfy, tu no@ its Treaty partners before abandoning these sections of the Project. A 
fortiori, it did not consuIt with its Treaîy partner prior tu taking these It is hardly 

newssary tu note the iroriy: on the one hand, Hungary fdsely accuses CzehosIovakia of not 

notiSfing Ilungay d i t s  interit tu proceed with Variarit "C", an undertaking srnaller in mpe than 

the one to which Hungâty had alrezidy agreed; on-the other hand, Hrrngary itself fded tu provide its 

6' Drafi articleç on the law of the non-navigational usas of intemational watercowses, Reprt of the 
International Law Commission on the Work of Its Forty-Sixth *ion, &urnent A149/10, articIe 12, at p. 
260 (1994). A sirnifar prîncîple, but one of mori: general appIicabiIity, is contained in the 1992 Rio 
Dcclaration on Environment and Develapment. Principle 19 of the Rio Dalaration provida: "States sW 
provide prior and timeiy notification and relwant information to potentidly a f f d  States on actMties that 
may have a significant adverse translmundary environmental effect and shalI consuit with those States at an 
&y stage and in gûcd hith." Document AICUNF. 15 1 1 5 . 1 ,  13 Jme 1 992, reprintcd in 3 1 International 
LE& MateriaIs 874, at p. 879 (1992). Amrding to Hungq,  the Rio Declaration "ndlects the emerging 
mnscnsus of memkrs of the inknÿitiona1 aimmunity with =@rd 10 the basic principIes to k promolai, 
both indiuiduaIly and mIt&eIy." Hungarian Corner-Mernoriai, pan. 7.28. ai=, the ECE 
Convention on the Protection md Use of Transboundq Waterwurçes and Intemational Laka, H e m  
March 17, 1992, Art. 9(2)fh), &nt& in 3 1 intemtioml Lemi Materials 1 3 1 2 f 1 392). 
Of m m ,  H u n p y  tws under a v a  &Iigati~ri to provide pnor ndcatian af, and to mnsuIt with 
CzPchoslwakia mnœrning its plans to suspend and abandon N a v o s  and GabEikovo under Article 3(c) 
and (d) of the 1976 Agreement between Czechosiwakia and H m p y  on the Managenient of Boundaq 
Waters - an obligation which it breached, as shown in Chaptcrs W and Vm, below. 

62 Report of the LC, 9. &., Article 17, at p. 273. 

63 The September-October 1989 negotiations concerning GaMikovo were directeci at when and on what 
conditions Hungaq's uniIateral suspension might be ended. Czechoslovakia was given no prior notice 
of, and was not consulted over, Hungary's abandonment of GaMikovo. 



Treaty partna with prior notication and M oppottUmty td COIWI~ with regard to the anions ii 
I 

took that were utteriy antithetiica tto the Projst that hari adeen a g e d  to by both Stares and in 
I 

wfüoh Czechoslovakia had already imested substmtidly. 1 
Hunyarv FaiIed io Pmvide a ~enshned and Documented Expianation 
of Its Susaension and s band on ment of Naevmaros and GiibEikovo 

1 

64 Article 15 of îhe Commission's draA article deals dth the kp1y by a Stafe h t  has b-e. riofïEcd of 
masures pfanned by another Sute. Tt provides h t  if the noIotiti& Srale lïnds thal implemeritation af the 
planned m m  wodd mure if signiiirant imirm or violate thclpnnnple of quiidde utiiïzaüon it is to m 
inform the notiFyng State and provide thaf Sute wib "a d-,enfed explanafion w!ir~g forth the w n s  
for the fin&gLt. Anicle 15, para. 2, Repor~ of ihe InwnationaI p w  &mmission on the Work of Its F O S -  
Sixth Session, = &., at p. 270. The ~rotified Sfate is permitted p rquire the nofiiyhg Skite to w n d  the 
imp1ementation of the phnad m m  for a perid of six thiç is in addition to the initiai 
six-month al~oi~ied for the noufied ~iate 10 shdy ihe nowng  tat te. Sec. Arts, i3(a) and 
I7(3f, W., at pp. 257 and 2473, rqxiively.  

3.48 The International Law Commission hk also recognised that a decision by a 

wstercourse State that w i ~  ~iev-itably delay or aiter measures b-4 by mother watermurse State 

should not be taken light1y or withnn good fsith communication with the other State. The h e s  
I dratt articles on international waterwunes accordin& provide that the affectai State must be 

65 ibid. (emphasis added). - 

notzed of such a decision and that the notification is to be accompanied by a substantiated 

enpIanation of the r a o n s  therefof4. nie Commission reasoned that a ight to require the other 
I 

State to delay implernentafion of its plans "justifies the rquirernent . . . that the [State &g for the 
I 

delay] demonstrate its good farth bby showing that it has made a serious and considered assessrnent 

of the effects of the planned rneas~res"~~. A substantiatedl explanation is the least that can be 

expected h m  the State causing the delay or aiteration as a demonstration of that State's good faith. 

This is all the more true when the action in question will ,se significant harm and violate the 

prînciple of quitable utilisation, which were the e~ects udon Czechoslovakia and ~~ovakia of 
I Hungary's suspension and ultimate abandonment of both Nagymaros and Wikovo.  



D. The 1977 Treatv is Consistent with General Princides of International 
Environmental Law: Those Principles Suptiort the Relief Sou~ht by 
Slovakiir 

3.49 Hungary argues in its Counter-Memurial that "the Cciurt cannot accept the 

main submissions of Slovakia iii respea of reparation pmse] the continu& operation of Variant 

C - let alone the completion of the Original Project - would provoke irreparable damage and create 

major risks to the environment of the region . . . "66. This contention is factuaiiy unfounded and aiso 

contradicts other positions taken by Hungary. Moreover, as Slovakia has repeatedly s t r d ,  

Hungarfs argumenf s of this kind are Iegally irrelevant in this case: the governing law is the 1977 

Treaty; Hungaty has not established, nor could it establish, either a ground for IawfuIIy suspendmg 

or terminatirtg the Treaty under the Vienna Convention ut a nom ofjus covens that would render 

the Treaty void. Tt bears emphasis that, as with its other arguments, Hungary makes no attempt to 

frame this contention in ternis of either Vienna Convention grounds for termination or jus cogens. 

Instead, it d e s  emotional a p p d s  b d  on vague and misleading references tu doctrines of no 

relevmce to fhis case Its argument should nclt be countenanced for this or for the foiiowing 

additional reasons. 

3.50 Hungary cannot at the same time cordïrm that the 1977 Treaty is consistent 

with environmental protection and clairn that the completion of the Project - as called for by that 

very Treaty - "would provoke imparable damage and create major rîsks to the environment of the 

regionqk6' . in fan, it is H u n w s  abandonment of the Projeci that posed senous theats tu the 

environment of the =@on6' - fhreats that would have mataialised in severe damage but for the 

implementation of Variant "c"~'. 

66 Hungarian Caunter-Mernorial, para. 7.26. 

'' See, a h ,  Slavak Counter-Mernorial, para. 9.04, et sq. Slovaiua has dm dernomûami that since its 
Gduct, as well as that of Czechoslwakia, has been in cornpliance with the Treaty throughout it foUows 
that mch ronducr k e n  consistent with "environmentai prolection generally"; Slovalua has fiuther 
slioivn that it has ais k n  in mnfornliiy with generaI principls of intemationai envimnmeritaI hw. See, 
gerierally, SIovak Mernoriai, pas. 77.72-7.86T and SIovak Cornter-Mernorid, Chap. IX. 

69 Ibid., p m .  5.52-5.61. - 



3.5 1 Fu~her,  as Slovakia has demonsfrateb in this and prbr pleadings70, neither 
I 

Variant "C" nor the Original Praject would '"rovoke irreparable damage" or "mate major risks to 

the environment of the region". On the contrary, as Slovaki' has shown, the Project as orighdy 

envisaged and as provisionally implernentd througti Variant "C" - which permits, g., 
1 revitaiisation of the entire Danube idand delta - is far more beneficid tu the enWoment of the 

region than the "do nottiUigIt appruach advocated by Hungary 

I 3.52 In an atternpt tu support its thesi% Hungary invokes the "notion of 
I sstainabIe development" as contained in the Rio DecIaration and argues fhat that concept "is a 

70 See, in partidar, Chap, XII, below, and Vols. II and In, hereof. - 

- which wouId result in the continusi 

hmonious combination of r he right of each State tu exploit 

3.53 Hungary betrays its desperation in thle manner in which it concludes its 
1 Counter-Mernorial. It rwrts to pejorative characterisations of the GM Projeci (calIing it a 

71 Hunganan Counter-Mernorial, para. 7.29. l 

progressive degradation ofthe riverine ecosystems in the braidai section of the Danube. Hungary 
1 in any case had no convincing scientific evidence of the kinds of environmental darnage or nsks to 

which it refers, either whm it twk  its aispension and abando!unent decisions or when it pirported 

to terminate the 1 977 Treaty. It also failed to conduci the stuldies that it claimed wue needed as to 
I possible effects of the Project on the envirument. The "Scimtific Evduation" beIatedIy asembIed 
I 

by Hungary and presentai in its Counter-Mernoriai lîkewise MIS far short of establîshing anything 
I more than the most rernote possibility of such des, as demonstrated in Part DJ and in Volumes II 

and III to this Reply. 

ifs naturd resources with its duty tu 

"dinowuirn7') and of the period in which the Proja was 

72 SE, e . ~  Slwak Cornter-Mernori& paras. 9.04-9. I 1. 

" Hmgarh Couriter-Memoiai, p. 7.38. 

planned and the 1977 Treaty was 

proteck the environment of other ~tatd"" . Slovakia is in full agreement with this Statement, which 

perfectly describes the combination of environmentai protection and economic development - to 

say nothhg of the protection againa natural disasters and ot hdr benefits - schiwed by Hungary and 

Czechoslovakia in the 1977 Treaty. k SIovakia has shown, 

reIief it seeks in this case, the concept of sustainable 

expression in the fom ofthe G N  proj+xtn . 

far Eom being incomistent with the 

developmerrt is in fact given concrete 



concluded (refenhg to it as "another age, in which any consideration for the protection of the 

environment was systematidy underestimated and subordinated to a narrow vision of 
1174 deveiopment ... ). Hungary goes so far as tu characterise Slovakia's case as amounting "to a 

request tu the Court to return to this ancien régrne in vklation ofthe law, both as it was and as it 

has fiirther e v o ~ v & ~ ~ ;  it even instnicts the Court that ir "is b o d  itseIfto apply a precautionary 

approach"'6 - whatever that may mean in the context of this case. 

3.54 But derisive comments are no substitute for careful scientific sîudy or dose 

Iegd analyçis. SIovakia mus1 emphaçise yet again the foilowing hdamentd points: &st, the fici 

that an agreement was conduded a nnmber of years in the p s t ,  even in another era, is riat in and of 

itself a ground for its suspension, termination w invalidiiy under the law of treaties; tu tu uphoId 

the 1977 Treaty on the ground that it "cornes fiom another age", an "age" that existed less than two 

decades ago, would imperil the stability of international agreements and thus of the relations 

between States. Second, the 1977 Treaty- by Hungary's own appraisd, is "cunsistent with ... 

enviramental protection"; if, as çeems obvious, by calling the original P r o j a  a "dinosaur", 

Hungary intends fo suggest that it is nat consistent wifh envirumental profectiog Hiingary 

contradicts itself. Third, the notion that environmental protection was systematicdly ignored at the 

time the 1977 Treaty was concludeà, in addition to being legally irrelevant, is demonstrably 

inaccurate. Slovakia has drawn the Court's attention to the impressive number of studies 

conducted by the parties tu the 1977 Treaty preparatory tu its conclusion, many of which deah with 

environmental ~nsideratiom~'. Further, as Hungary is fond of emphasishg", the Treaty i ~ I f  

contains provisions directed spec5cally to the protection of not only water quality (Article 1 5 )  but 

aiso nature (Article 19). One of the great ironies of this case is that Hungary, which condemns 

what it characterises as the lack of concern for the environment du ring the period in which the 1 977 

Treaty was prepared and mncluded, was itself unwiliing tu undwtake appropriately detaiid 

environmentai studies concerning the effects of the Project until it mpi led  its "ScieritSc 

Evdtgian" in the autumn of 1994. And fourth, Hungq  gives such sweeping meaning tu the 

74 m., para. 7.36. 

75 Ibid., para. 7.37. - 
76 M. 
17 a Slow& Mernoriai, p. 2. IO, e f  S. 

78 Se. Hungarian Counter-Mernorial, para. 4.2 1. 



"precautionary principle"  th^ it wouid thwm most public dwelupment projas, especially in the 

field of utergy prod~*odp. As Slovakia has demonstrat&, the Project as irnplmented by the 
l 

Treaty parties and by Clechoslovakia and Slovakia since ~ # n ~ a q ' s  withdrawal is fuiiy consistent 

with a precautionary approach. 

3.55 H u n w ' s  argument conceniing what it refirs to as "the r d  remediai 
I 

writext" should thmefore be d i s m i 4  as contradicfing its other arguments and as Iacking in 
1 

reasorg fachial substantiation and legai foundation. It is a desperate and misguided appeal to 

emotion that should receive no credit in a court of law. 

I 
3.56 The foIIowing conclusions may be drawn from the foregaing examination 

of Hungary's use in its Couder-Mernorial of "general pnncibles of environmental law ", including 

the law of international watercourses: 

- First, and forernos, imfar as fhose principIes urge un co-riparian States 
I 

the need for Agreements, the 1977 Tr- met that ne&. 

L - Slovakia wodd underiine once again that the "generd pnnMpIes of 
I enviromentai Iaw" invoked by Hungaq are, by definition, general. They 
I are hardly süited tu reguIating the obligations of the Treaty parties in 
1 relation to a project of the wrnplexity of the GiN System, and indeed have 

in effect been given specific expressioi in the Treaty and the Pmject as it 

has deveIope-d. 

- Those generd principles do not eonsiitute the applicable law in this case; 

that law is mntained in the 1 977 Trea!!. However, even if uicb prhc@es 
I are În some way relevant, they do not advance Hungary's case, nor are they 

79 &. gcnedy, SIovak Corner-Memariai, paras. 9.80-9.94. 

in any way inmnsistent with that of 

reinforce the soundness, from the point 

policy, of the G/N Project. 

Slovakia. In fa, if ariflhin& they 

of view of environmental Iaw and 



- In the latter regard, the Treaty is a lex sriecialis fiom which subsequently 

developuig generaI principIes worrId not derugate, even if they were 

somehow applicable. 

- In the present instance, howwer, they are applicabie to interpret the 

intention o f  the Parties to the 1977 Treaty but not to change it. 

- Yet SIovakia has shom that, in any event, the conduct of Czachoslovakia 

and Siovakia throughout has been consistent with such priricip1e.s. 

- Moreover, Slovakia has demonstrated that it is Hungary that is in violation 

of the very principles it asçerts, as weII as some phciples - such as that of 

quitable participation - that it convenientl y ignores. 

- Findy, Hungary's argument that the Court should not grant the relief 

requested by Slovakia because the 1977 Treaty is tainted by old regimes 

and renderd obsoIete by new trends, is both misplami and udounded. 

There is no legai bar - deriving fium international environmental law or my 

other branch of internationai law - tu granting the relief SIovakia r q ü m .  

On the wntrary, to grant such relief would be to give effect to the nom of 

pacta sunt servanda. The environmental horrors paraded by Hungary have 

abmIutefy no bais  in f a ;  on the contrary, serious and impartial studies 

have found environmentai and water qudiîy benefits b m  the Project. In 

addition, Slovakia's submissions are &IIy consistent uiiîh, and are indeed 

supported by, the concept of sustainable development, contrary to 

Hungary's unsubstantiatd assertions. To accept Hungary's argument would 

be to encourage the repudiation of treaties on the fiimsiest of pretem. 





'HAPTER IV, TRE LAW GOVERMNG TAE VALIDITY OF M G A R Y ' S  
SUSPENSION AND ABANDONMENT OF WOIUCS AND 

4.01 In responding to two of the questions put to the Court under Article 2 of 

the SpeciaI Agreement, the Parties have given not only dEerent substantive amvers but have 

appEed different mIes of intemationai 1aw in arriving at those m e r s .  

4.02 The Court wiU find in the earlier pleadings some arguments on the law 

applicable to answering Article 2(l)(a) ("whether the Republic of Hungary was entitled to suspend 

and subsequently ababandon, in 1989, the works on the Nag)maros Project and on the part of the 

GabEikavo Project for which the Treaty attribut& responsbiity IO the Republic of Hungary") and 

Article 2(1)(c) ("what are the Iegal effects of the notification, on 1 9 May I 992, of the termindon 

of the Treaty by the Republic of ~ungar~") '  . 

4.03 Some of H u n w s  justifications for suspension, abandunment and 

termination of the Treaty are b d  on the law of treaties: the debate on them cm be joined at the 

Ievel of substance. But some of its justifications - where the law of treaties provides no assistance - 
are based on the law of State responsibili$. 

4.04 In its Courtter-Memurial Hungary refers tu "Slovakia's attempt tu exclude 

the Iaw of state responsibility ... in the mandate of the Court in the present case or in public 

international law more generally"3. Slovakia finds this way of putting the matter curious. The fact 

1 Pariîdar refe~nm may be made to the a r p e n r s  on applicable faw ai v. 8.09-8.25 of the Slovak 
Memorial; and paras. 9.19 and 10.03-10.77 of the Hungarirur Mernorial fwhere the appEcabIe Iaw is to be 
dedumi h m  the subamtive juçtifications for suspension abandonment and temination & a d v a n m i  by 
Hungayf; para IA3- 1.06 and 9-95-9.101 of the Slovak &unter-Memarial; and paras. 5.M-5.22 of the 
Hungarian Counfer-Mernom. 

2 Slwakia h2s already drawn attention to the fact that this "mix and match" approach can lead to the adoption 
of curious positions. For example, a simdtaneous reliance on Article 60 of the 1969 Vienna Convention 
md on countermeasures m m  îhat Hungq is at one and the same timc declaring its termination to be 
Iawfur by r m a n  of materid b ~ h ;  and protected from categorisation as mt IawfuI by the Iaw of Sute 
rqmmibiQ on çounterinemra. 

3 Hungarian Cornter-Meniorid, para. 5.08. 



that Article 2(1) of the S p d d  Agreement requests the ~ o u k  to decide "on the basis of the Treaty 

and rules and principles of general intemational law" does Lot rnean that thmfôre Hungaty  car^ 

Ï seek tu juste its suspension and termination by reference ta both treaty law and the Iaw of SWe 

rerponsibiiity. It simply means that the Cou* will look at the 1977 Tresty itself, and at the rules 
I and principles of generd international Iaw to determine what is the ariplicable law. Space Iaw is 

aiso part of general international law: Article 2(1) hardlb tums that into "applicable law" to 

determine the legality or otherwise ofthe conduct of the parties. 

4.05 Slovakia has some diniculty in uiderrtanding the assertion that it is 

"atternpting to exclude the law of State responsibility ... in p!blic international law more generally". 

This case is çoncerned with the adjudication of certain specikc points put to the Court, and it is in 

relation ta these - and îrpecially to questions 2(1)(a) and o f r h ~  Sperirl Ageernent - ihat 

SIavakia beiieves fhat international Iaw indicates the answers are tu be fu'ound in the application of 
I the prînciples of the Viema Convention on the Law of Treaties. This is hardIy excIudÎng the law of 

State reçponsibity in public international Iaw generally. 

4.07 Hungary usefully groups in its ~ernbrial its grounds of justification, as 

enunciated in its 1992 ~eclaration' . Fundamental change ofcjrcurnstmces and materid breach can 

4.06 Against this background, Slovakia ha8 thought it usefil to address the issue 
I of the apphcable Iaw in rhis case. In Chapter II it has addressed the issue as it appIies g e n d l y  in 

4 I See, ibid., p. 10.03, where Hungary diçtinguishes two groups of "material breach" - the "pIanned 
conmiction" of Variant C" (indent 5 )  a d  other aiIeged breach8. Hungaq makw no real attempt to show 
that the latter couid - even if correct - arnount to malenal breachh entitling termination under McIe 60 of 
the Vienna Convention. But it does not advance any arguml in relation to th= alleged b-ha by 
SlovaIaa, that it was entitled to respond by way of countemeasu~es under the law of state responsibility. So 
here the Parties are in a m m e n t  that Hungary'ç arguments ' m d  or Ml by ~ferencz  10 the Vie- 
Convention on the Law of Trraiia. 

the present litigation. Zn this Chapter, SIovakia focuses on 

legality or otherwise of Hungary's suspension and 

termination of the 1 977 Treaty. 

the applicable law to determîne the 

abandonment of works and purported 



residiiy be perce id  as reliane on the Iaw of treaties. But H u n d s  leading argument - 
"necesity" - is unambiguousty said tu be a ground for ternination by referelice tu Article 33 of the 

ILC Dr& Articles on State ~es~onsibilit)S. 

4.08 Slovakia does not seek to "exdude state responsibity in public 

international law generally", nor indeed even to draw rigid divisions between State responsibiity 

and the law of treaties. SIovakia stated at the veq outset: "There cm be no artScid and rigid 

separation of the law of traies and the 1aw ufState responsibiGry6 ." 

4.09 But not every nom of international law is applicable to every circumstance. 

Slovakia adheres to its position that the approach to applicable law must be such that: "Noms 

emanaimg Eom the di fferent branches of intemationai law must supplement and support each other, 

not rende  each other mgatoryf ." 
t 

4.10 The issue is  this: Does the ground of necessity8, as it is elaborated in the 
I law of State responsibility, entitle Hungary to suspend, abandon and terminate the 1977 Treaty' 

Slovakia is convincd that the mswer is to be given by applyîng the Iaw of treaties - and that the 

faw of Sfate res~onsibiliîy itsetf does not çuggest otherwise. In other words, the law of State 

responsibility as it refers to the concept of necessity does not purport to provide a separate ground, 

over and above those elaborated in the Vienna Convention, to justify termination of treaties. The 

evolution of concepts regarded as within the Jaw of State responsibility is praceeding exactly in a 

marner that srrpplernents and supports the existing law of treaties. It does not purport - as 
Hungary's inappropriate use of it wouId do - to render nugatory the cartfirlly fashioned provisions 

of the Vienna Convention. 

5 Hungary also relid on "subscquentiy imposed rquirements of internationai law" which jwt@ iîs 
temination of the Tm&, k., nat the law of Sbte mpmibilily. which might preclude wrongfuiness, but 
the Iatv of the environment and inkrn?tionaI mtercriums, thc breach of rvhich (if if codd k shown) is a h  
said tci be a ground for terminaticin. On rhis rw, çee. Chpers II and Iii, abwe. 

7 Ibid. - 
8 Assumin& armendo, lhat Hungary b e l i d  that such a state of n m i t y  existed at the relevant lime; and 

lhat hjeaiveiy it did exist - but whch Slovakia has shown no1 10 be the mse. Lee. paras. 7.53, gt m., 7.69, 
- ~ . , 8 . 3 t , g ~ . . ~ d a 5 1 , ~ ~ . , ~ 1 ~ .  



4.11 Hungary's suggestion that "necessityi( was a proper ground for terminating 

the 1977 Treaty goes considerably bqrond whgt haf, =ver bef& b e n  suggested in the debate a b u t  
I the conect relationship between the Iaw of traties and the law ofState responsibity. 

4.13 M a t  then is the rdationstiip between the Iaw of State responsiibifity and the 
1 law of treaties, and which is applicable law for the questions ,that the Court must determine in this 

case? 

4.12 Part V, Section 3, of the Vienna ~dnvention deals only with termination 

and suspension of the operation of treaties. Termination and 

"Successive and still continuhg breaches by Iran of /ts obligations to the United 
States under the Vienna Conventions af 196 1 and 196 

suspension because of the misconduct 

4.14 The broad demarcation between the 

led to: 

of the other treaty party is dealt with in Artide 60. Article 60(1) of the 'iriema Convention 
I 

provides that: "A materid breach of a bilateral treaty by one of the parties entities the other to 
I invoke the breach as a gound for terminating the treaty or suspending its operation in whoIe or in 

l pari." The term "material breach" is defined in Article 60(3). Nothing in Article 60, or in Pw V, 

Section 3 generaJiy of the Vienna Convention, addresses the duestion of what other rernedies might 

be available for breaches of non-materid provisions. 

law of t ra ies  md the Iaw of State 

"... conclusions which tlow from if, in wrms of the intebat iond respombility of the 
Iranian state vis-&-vis the United States of Arnerica. " 

responsibility is clsu enou&. The Vienna Convention d d s  with, inter di% the p d t t e d  grounbs 

for termination and suspension. And the law of Stafe responsibility deals with the convences  of 

a termination or suspension that is unla*. This nahiral relationslip behveen the law of treaties 

and the law of State responsibility was well illustrated by thé findirig of the Court in the T e h  

Hostages Case that: 



The Court found that due to breaches of relevant treaties (as weli as of general international law), 

Iran 

". . . has incurred responsibility toward the United States. As a wnsequence of this 
hd'mg, it clearly entails an obligation on the part of the h i a n  state tu make 
reparation for the injury thereby caiised.. . ." 

4.15 Although this c o d y  describes the essential relationçhip, it does not fûiiy 

cuver its entrety because the ILC itself, when discusshg whether the d& Kema Convention 

should inclde provisions on the lqa l  LabiIity arising frum a Mure tu petform treaty obligations, 

had statd that this question 

" . . . involves not only the generai princi ples goveming the reparation to be made for 
a breach of a treaty, but dso the grounds that may be invoked in justification of the 
non-performance ufa r r ay I0  ." 

4.16 The ILC decided to put to one side dificult issues of State responsibiIity 

(and of State succession and of the outbreak of hostilities) and provided in Article 73: 

"The provisions of the present Convention shd  not prejudge any question that may 
anse ... frum the internationai responsibiIity afa state." 

4.17 It has sornetimes been suggested that Article 73, read together with the 

dictum cited in paragraph 4.15 above, means that the ILC itself was signalling that separate 

gaunds  for termination of a treaty might sornehow exist under the Iaw of State responsibityl' 

4.1 8 But nothing in the texts of the ILC dichrrn or Article 73 suaest t his - nor 

do other considerations. 

9 United States DipIornatic and Cansr~Iar Staff in Tehran. Judgment. 1.C.J. Rerxirts 1980, p. 3, at pp. 42- 
43 (para 90). 

Yearbook of the international Law Commission, 1964, Vol. II, pp. 175-176, para. 18. 

1 1  SM, P. Weil, "Droit des trait& et droit de la réspmsabililé", International Law in an Evolvin~ World, - 
Liber Arniconrm Eduardo Jiminez de Arkhapa, VoI. 11,523-525. 



4.19 The dicturn of the ILC refemd tg the fhct that justifications for 

performance dght  dm be a matter of State responsibùity. I ether a State incurs responsibity for "(" violating a provision essential to the a~cornplishent of the obj& or purpose of the treaty (Article 
I 

60(3)0) may indeed be a matter of State responsibiliîy. And udess it is, exceptiondlyf 6ee fium 
I 

reçponsibility for its materid breach., then the injured party wili be entitIed tû terminate the treaty 

under Article 60(1). 

I 
4.2 1 Not ody do the texts of the celebrated ILC comment and of Article 73 not 

I 
sust& such a conclusion but both the wntext and indeed the travaux prkparatoires suggest 

1 otherwîse. The r d  debate has b e n  - until this case - out the role of the Iaw of State 8" responsibility in the face of the undeniable fact that Artide 60 addresses oniy suspension and 

temination of the treaty for material breach. The question df remedies for a non-materiid breach 
I 

(indeed even of an important breach ofa provision not essentid for the securing of the objects and 
I purposes of the treaty) is simply not d d t  with under the Viema Convention. It may be that the 
1 Iaw of State responsibility will have a role to play here; but n ither the Vienna Convention nor the 

work of the ILC on State responsibility suggests that in doing it is  enlarging the pemiittd 

grounds for suspension or termination. 

4.20 But this is not at dI the m e  thing as 

I 4.22 Instead, the law ofcountemeasures may play ifs part as a rezponse, which 
I the law of State responsibility declares non-wrongful to a nonmaterid breach of a bilaterai treaty. 

saying that there are swarate arounds 

for temination beyonci those indicated in the Viema Convention. The LC's dictum does not refer 
I 

to addit iond termination grounds being a matter Mling within Sbte responsibiiity - it refers to an 
1 

entirely dEerent matter, that of non-performance (that rnight n certain circurnstances lead the other i 
party to terminate). And to read Article 73 ris allowing addit'onal gounds for termination, beyond 1 those set out in the Vienna Conventioq is tu rad into the text what is sirnp1y not there- How does 

I the stipulation that "the present Convention shdI not prejudge any question that it&t &se . . . frum 
I the international responsibiIity of a m e "  m m  this? "A question that might arise ... fiom the 

international responsibility of a state" is not, on any normal !eading, an acknowledgnent that the 
l 

law of international responsibility of States might provide additional mounds for termination. 



This was exactly the import of the Air Services case'', in which the arbitrators found that the 

action of the United States was a permitted counterrnare to a b~each of a tteaty provision by 

France. France's breach of treaty was never determinai tu be "material"; the importarice of 

proportionality13 in the application of the countermeasures was ernphasised; and the Tribunal 

thought it important that the countemieasures were exactly directed towards securing f i i U  treaty 

performance by France. The United Sfates did not seek the remedy of termination. 

4.23 It is irt this way ttiat Article 73 of the Menna Convention and the Iaw of 

State responsibility can be understood to be hmonious and mutualIy supportive. The Iaw of 

countermeasures rnay be relevant to answering a treaty question on wtiich the Vienna Convention 

is den t  - nameiy, how may a state respond to a non-material breach. As one writer has expIaind: 

"In view of the somd poliq reasons for presekng a deterrent tu minor as well as 
to major treaty breaches, the references to materiality in the text should be r d  not 
as excluding entirely the right to respond to minor breaches, but simply as a means 
to ensure that minor breaches are not usd  as a pretext for denouncing a treaty 
which has becorne inconvenient or for srispending pedomance of more than 
proportionai ." 

4.24 The specification of the grounds for suspension or termination for materid 

breach indicates that suspension and termination were not Iefi to be available for non-material 

breach by vimie of some parallel dwelopment in the law of State responsibilityH . Equally, because 

the ILC had so carefuIIy considerd whether to indnde force mqieure genedly as a ground fur 

12 Case Concernina the Air SeMces Apreement of 27 March 1946 (United States v. France), 54 
International Law Rmrt s  305 (1978). 

1 3  The countemeasures had to have "am degree of quivalence with the alleged breach"; &d, at p. 338. 

14 L. Damoxh "RefaIiation or Ahifraiion - or Both? The 1978 United States-France Aviation Diçpnte", 74 
Amencan J o d  of Internationai Law (1 9'dO) 785, a1 p. '190. 

IS " M y  a shingent limitation of the right to respond to a bmch with unilaterai abrogation of he idmged 
treaty is in accordance with reciprocity as the underlying principle and with the precept of proprtionality 
governing al1 reqmnçes to international wngs.  Termination is the moçt rigomus rem* at the dis@ of 
the injured state. but by no means the only one. Therefore, it is not at ail exaggerated to say that in order to 
jristify putting an end t5 the whok mty, the bmch must i t d  be of a kind Lhat does pradcalfy that." B. 
Si- "Rdectiom on Mcle dfl of the Viertna Convention on h e  Law of Treafîs and iB Backgrad in 
Generai TntemaîionaI Law", 20 herrei~hische Zeitsciuiiî f i  #finthches Recht {1970) 5, at p. 29. To the 
same e f a  D. Gr& 'Tkiprocily, Proportionalify and dre Law of Treatieç': 34 VirPinia J o d  of 
Intcm?tionaI Law (1 994) 275, at p. 3M1, 



l 
The Work of the InternationaI iLaw Cornmission on the Law of 
Traf ies 

termination, but had ultirnatety decided that only supeervt& imposribility of performance should 

be a ground under Article 61 for suspension or termination, /t is not ta be supposed that "necessity" 
1 is resefved as a ground jrrstimg termination under the Iaw of State responsibility. There is nothing 
I 

in the texis of the Viema Convention Cmcluding Article 731, or the draft articles on State 
I responsitïiiky on necessity, or the travaux to the Verna Convention, or the ILC's work on State 

4.25 The relationship between the law df State responsibility and the law of 

treaties was considerd on many occasions. 

responsibility, that lead to these conclusions. And reasons of policy dso dictate otherwise. 

4.27 With regard to "necessity", ~i tnnauice  stated in the Commentary to his 
I d r d  article 17 dealkg wîth ernergency mditions, that he did not consider that any generd 
I doctrine of necmity should be included among the grounds jristifyîng non-performance of a 

I 

4.26 Sir GeraId Fimaunce addressed the 

16 Y- of îhe International Law Cornmisioh 1959, Vol. 11, A. 4546, 

matter in his 4th Report in 1959, and 

17 Tbid., pp. 6 7  I . - 

wouId hdeed have included it in his articles "Circumstanws jusCing non-performmce of a treaty" 

and "Consequences of and means for redress for breach of $ treaty". His drafl articles 18 and 20 

would have entitled non-performance or non-observance of altreaty obligation by way of reprisal or I reciprocity'? n e  Commentary to McIe 18 ("Non-performance by way of Ie@t'iate reprîsds3') 
I makes it dear that it WB not being sarggested that a pxty couId teminate the treaty - that was stilI 
I 

dependent upun there being a fundamental breach of the treaty. The treaty would rernain in force, 

even if non-performance of a particular provision rnight be 

articles exactly contemplated cases where the breach was nob 

passibility of temination arose. And indeed his drdi article 

based un a Iegitirnate repnsd must cease as saan as fhe other 

treaty obligations17. 

allowed. For Fitanaurice, his draft 

fundamental and where therefore no 

I S(5) requird that non-perfomme 

paty resnmed its performance of iB 



treatytg. He did refer separately to major emergencies arising fiom natural causes. Paragraph 3 of 

his drafi article 17 provided that, unless the emergency renders firrther performance totally 

impossible, terrninating the treaty by reason of supervening irnpossibifty of performance, the 

emergmcy could juste only temporary non-performance. 

termination of a t r q  unless it fiII within the grounds of supervening impossibility of 

l perfomance'g - 

4.29 Questions relating to the relationship of the law of State responsibiity with 

that of the law of treaties appeared again in the 1964 Report of Sir Humphrey Waldock. in draft 

artide 55 on pacta sunt semanda, Waldock proposed the inclusion of a paragraph stating that the 

Glure of a Sfate tu cumply with its obIigations in good &th engages its rapomibity udess this 

fdu re  is excusable under the general iules of State responsibilifl. Nowhere was it suggesied that 

an excusable reason fur not complying with an obligation dso gave the non-complying state a rîght 

of temination or suspension ofa treaty. 

4.30 It is striking that, when the ILC, in its 1964 Report to the Gneral 

Assembly, noted that it had decided to exclude from its codification of the law of treaties matters 

reIated tu the law of State responsibility, it referred to grounds that could be invoked to justify non- 

performance. There was no refererrce at dl tu reservuig for the law of Sfate respomibihty further 

entitlements to terminate or suspend a trea$' . 

4.31 Agaiqinits 1966ReporttotheGeneraIAssmbly,theILC(inparagraph 

31) noted that the dr& articles on the law of treaties did not contain provisions concering the 

international responsibility of a State for its fiIure to perform a treaty obligation. But again, there 

18 W., p- G, para. 77. 

19 Tbid. - 

W Y-k ofthe Infernational Lw Cmrmïssioq 1964, Vol.U, p. 7. 

21 Iaid., pp. 175-175. - 



was no reference tu suspension or termination. ~rofensu~ Ago (as he then was) Mica& 
I 

passant that he wss resening the question of whether a tr&.ty oould be terminami *a reailt of 
I 

4.32 It is true that in its comment& to Articles 39-42 of the Viema 
I 

State responsibiliq. He oEered na explmation and the 

préparatoires in fact reject that possibilifl . 

Convention, the ILC stated that it had decided not to inbude "the possible impücations of a 
I 

entirety of the rest of the travaux 

succession of States or of the international responsibility of b &te in regard to the tenination of 
I traies"" . But it is dear that the ILC was m. in this bief phrase, resening the question of 
I 

whether State responsibiry muld ofer additional groundr i'or terminating a treaty. This phrase 
I 

fdows closely on a comment which c l e~ ly  indicatm the bntrary. Referring to Article 39(2) 
I 

which pmvided that "A treaty may be terminate. ... only as 4 result of the application of the ternis 
I 

of the treaty or of the present articles", the ILC statd: 

" ( 5 )  The words lonly through the application of the bresent anicIesl and 'only as a 
result of the application of the present used r'espectivelY in the two articles 

I 
are alço intended tu indicate that the gounds of invdidity, temînation, 
dmunciation, wifMrawal and suspension provided lfor in the dr& articles i 
exhaustive of dI such aounds, apart h m  my speciai m s  expressly pruvîded for 
in the t r q  itseP4 .II 

The provision in the last line did not say "aparî from any special cases expressly providecl for in the 

treaty itseifor by the law of state responsibifity". 

4.33 ~ h e  p e r d  rescwation that came to be accomplished in Article 73 in fan 
I foilowed upon a debate that was dmost entir& on Sfate succession. At the Iast moment Professor 
I 

Lachs (as he then was) propos& bruadening fhe formula to inchde a rderence to State 
I 

responsibility; and Ago added a fuher  reference tu m e d  h~sfilities~~ . 

24 Ibid. (ernphasis added). - I 

22 Yearbook of the International Law Commission, 1966, Vol. 1, 

23 Ibid., p. 237, para.5. 
- 

Part II, p. 302, para. 3 1. 



4.34 The travaux of the Vrenna Convention thus cunfirm the texts of Articles 

42(2), ArticIes 54-64 arid ArticIe 73 thal the grounds for suspending or terminating a trmty are 

indeed only tho'se enunciated in the Vienna Convention. Such reservations as may have been made 

for friture agreed work on the law of State responsibiIity do not detract fiom this fact. 

The Work of the International Law Commission on State 
ResrionsibiIity 

4.35 Hungary is misguided in insisting that the law of State responsibility 

provides it wirh its Ieading ground of justification - necessiS. Indeed, it is doubiy misguided: fist, 

because the law of State responsibiity irself, as it is evolving in the work of the ILC, does not make 

a claim that necessity entities a State to terminate a treaty; and secondly, because In any event the 

ILCts criteria for "necessity" are not met in the present case. 

4.36 Article 2 of Part 2 of the draft articles on State responsibility adopted in 

1983 provides: 

". . . the provisions of this part govern the legd conwuences of any intemationadly 
wrongfiil act of a &te, except where and to the extent that those legal 
consquences have been detemined by other rules of international. law reiating 
specificdly tu the intemaiiondly wrongtùl act in question26 ." 

Insofar as one of the consequences of material breach is concerned - the right to terminate - that haç 

surely been deterrnined by other rules of international law relating specifically to the intemationaily 

wrongfrrl act in question, as those contained in the Menna Convent ion. Since Part 2 attempts tu 

indicate when and how a State rnay respond by countemeasures to a breach of an international 

obligation, including a breach of treaty, we rnay conclude that countermeasures do not countenance 

suspension or tennination of a treaty arising as a response to a material breach thereof 

4.37 This was specificaily affimed in the.Commentruy to Artide 16 17, by the 

Specid Rapporteur, Professor Riphagen, who said that: 

26 Y~utiook of the International Law Commission, 1983, Vol.11, Part 2, p. 42. 

27 Article Ib(a1 provided: ' 7 3 e  provisions offlie prcsent aAcis shall not prejudge any question that my arise 
in regard 10 (a) the invdidity, terminarion and çirçpwision of the operation cf ireaiies." 



". . . it is necessary to indicate what fdls outside the dope of those articles - in other 
words, fields d internationdly wron&fuI acts and/o{ legal comquences t h e r d  in 
regard to which those micles are not even meant tu be residud nrles. 

l 
One such field of legal consequences is forme. bylthe legal mnsequences of an 
internationaiiy wrongful act on the level of th? invaiidity, termination and 
suspension of the operation of treaties, a matter dealt with in the 1969 Vierina 
v on vent ion^^ ." 

In an interesting cornent, the S p s d  Rapporteur obsehed that Article 73 of the Vienia 

Convention was "sweeping", and then continued: 

I 
"In point of fact, Part 2 of the d& in ifs entirety was based on the premise that the 

I question of invdidity, temination or suspension of the operation of a t r a q  as such 
I is situated on a quite diEerent Iegd plane from t hat of the Iegd consequencea - in 

ternis of aliowed or presuibed conduct of States - h an intemationally wrongful 
actzg ." 

1 Further, it is made explicit in his comments that what was reserred by Article 73 of the Viema 
I 

Convention w a  exactIy what it did not purpart to d d  with. Accurdingly, drdi article 16 as 
1 submitted by the Speciai Rapporteur reserved the question of the invalidity, termination and 

suspension of the operation of treatiu. Where a matter , covered by the Menna Convention, 
I 

the reciprocal muitesy should be extended by indicating that the matter was r w r ~ a d  to that 

instrument3' . 

4.38 The dr& articles 6-16 of Pari Two p/oposed by Professor Riphagen m e r  

dia) were referred to the Drafting Cornmittee by the Comrdission at its thirty seventh and thirty - 
I eighth sessions. Article 8 refers tu suspension of performance of an obligation by way of 
I reciprociv (with a close Iink being rquired); and Article 9 refers to suspension of pediomance of 
1 obligations by way of reprisais (with proportionality being required). Tt is clear from the texts of 

these articles that they were d h e d  to ternporary non-perforkance of specific obligation$ and not 

28 Y m k  of the IntemtionirI Law Comniçsio& 1985. V~1.11, Pan 1, p. 15. 
I 

30 i89ist Meeting, 30 May 1985, Yeadmk of the intemetional dw Commission, 1985. Vol. 1. p. 93, pari. 
13. 



to suspension of a treaty as a whoIe - stil Iess to its temination. The more ment text of Article 

1 13' speaks clearly of the entitlement "not to corn*'ly with one or more of its obligations towards a 

state ... as necessary to induce it to comply with its obligations..."32 . (This assumes, of course, that 

the obligations continue - and if they are treaty obiigations, that the treaty has not been terminated.) 

4.39 There is thus no suggestion that the iaw of countemeasures enviwes the 

recognition ofany new ground of suspension or termination of a treaty beyond those designa& in 

the Vienna Convention. 

4.40 Mthough Hungary does dtege breaches of treaty by Slovakia, it seeks to 

justify a right to terminate the 1977 Treaty because of these breaches by reference to the Vienna 

Convention rather than to countermeasures. 

4.41 It is Hungary's main justification for termination - "necessity" - that is most 

insistently routed in the iaw of State responsibiity. The IL€ has acknowledged that "grave danger 

tu the ... ec~logicd preservation of ail or some d i t s  territo'y" could consfitute a "nsessity" wfich 

a State might use "to justify ifs a c t ~ ' ' ~ ~  . That State of neceçsity Cs, however, subject .to many 

conditions including the imminent character of the danger, the impassibiIity of averting it by any 

other means, "and the necessarily tempo- nature of this . 3 y  dehition, necessiîy 

cannot be a ground - even within the law of State responsibility - for temUnating a treaty. And in 

none of the cases refèrred to by the L C  where necessity was used to jus@ non-performance of a 

treaty obligation was necessity used to teminate the treag5. And of course it is well established 

l 3f Subject 10 =rt;un conditions thaf in ariy ment. are no1 met in thrs -. 

33 R q r f  of the ILC on the twrk of its 2 n d  mion, p.35, Y-k of the Intemationai Law #mmissio& 
1980, VOL. II, Part 2, p . 3 .  

I 34 Ibid., p.39, pam 14. - 

35 Anglo-Portuguese dispute of 1832, 10 United Nations R m W  of International Arbi-al A\ÿards, pp. 280- 
281; Oçc;ir C h i n  Judmenf 1934, P.I.C.J. Series AIB, No .63, p. 65, at p . 8 9 ; m f  Nationals of the 
y n i i B d 2 ,  p. 176. They are àî& ai Report 
of the Internationai Law IJomrnission on the work of its 32nd =ion, Yeartiook of the International Law 
Commission, Vol. II, Pari 2, pp.40-42. 



that a State may not rely on "neîessi$" to teminate finAcid obligations, even if it seks to 
I 

postpane paperit. This h e  of cases too was referred to by the ILC when discussing its draft 

article on n e c e s s i e .  

4.43 Nui oniy does the Vrenna  onv vent ion itself detemine ndiaustively the 
I 

circumstances in wIiich a treaty may be suspend& or tenninated (Article 73 not indicating my 
I c o n t r q  conclusion); but as the LC continues its work on countmeasures and on necessity, it 

equally assumes that it is a fomulating additionai grounds k r  the suspension and termination of 

treaties. 

4.42 Slovakia concludes th& necessity - den if the conditions for its invocation 

4.44 Policy considerations support these cI'w findings of law. If a State could 
I be totally excused h m  perfoming a treaty by reliance on a justifkafion in the dr& Articles on 

State Responsibility, Yhe treaty will no longer be perfomable 1 lie f&cto this means that the fanar 
i" 

precluding wrungfiiiness bhgs the treaty to an end"" . The 9LC deIiberateIy drew very n m w f  y 

the grounds for suspension and temination in the Viema knvention, wishing to preserve the 
I stabity of internationai contfacts. In commenchg what is now Article 42, the Commission stated 

that it was desirable: 

are met - is not regarded in the law of State responsibiiity 

". . . as a safeguard for the stability of treaties, to undehine in a general provision at 
the beglluiing of this part that the validity and continuace in force of a treaty is the 
normal state of things which may be set aside only on the prounds and under the 
conditions wrovided for in the present artic1es3* ." 

as having the ability to terminate an 

36 m., pp.3'1-%. 

37 D.W. Greig, at p. 376. Profeçsor Greig speaks of "fie mlisfactory nature of Ihis ratdt". 
I 

obligation. A fortiori, it is not regardai, even within the law of State responsibiIity, as hahg the 

ability to terminate an obligation entered into by treaty, whdse terms are governed by the Viema 

Convention. 



There is no reason to suppose that what they so caretiilly achieved with one hand they are throwing 

away with fhe other. 

4.45 The sarne considerations of stability and good faith also underiie the 

deliberately restrictive drafting of Article 6 1 on Irnpossibility of ~erfomance~~.  Where States have 

freely enterd into treaties, they are entjtled to believe the treaty wilI continue in existence save 

insofar as they have expresly a g r d  otherwise or insufar as the termination and suspension 

provisions of the % m a  Convention provide otherwîse. 

4.46 . In its ~ounter-~emorial~~,  Hungary returns to the theme of the 

relationslip between the law of State responsibility and the Iaw of treaties - but oRen in terms so 

broad that they have no relevance for the issues that the Court has to determine under the Speciai 

Agreement. The questions posed are not whether certain specific vidations of obligations by 

Hungary under the 1977 Treaty can be justified by reliance on the law of State responsibility4'. , but 

whether Hungary was justified in suspending and terminating the entire Treaty by invoking the 

ground of necessity. 

4.47 Hungary claims that the incampleteness of the Viema Convention 

"especially with regard to claims of invalidity, suspension or termination" is recognisd and appIied 

in the Rainbow Wamior Case. Slovakia beiieves this not to be so. 

4.48 It is not to be thought that the Rainbow Warrior ahifration is compehg 

authoriv that the law of Sfate responsibility auf horises a paiq tu a treav tu teminate that treaty on 

grounds other than those enumerated in the Vienna Convention. In that case, the French removaI 

of two officers fiom the Pacific island where they were serving their sentence appeared to violate 

the agreement that had bwn made between France and New Zealand. The Tribunal there stated 

that: 

k, D. Bowett, "Treaties and State Rwponsibility", Mélmga Micliel Virally, 137-145, at p. 139. - 

40 Hunganan Counter-Memonal, paras. 5.03-5.22. 

To which SIovakia's amver twdd still be in the negqtive. 



". . . the legal consequences of a breach of a treaty, i+luding the termination of the 
circumstances that may exclude wmngfiilness (yd render the breach ody 
apparent) and the appropriate remedies for breach, are subjects that belong to the 
customary law of state re~~omib'dity~~ ." 

4.50 Nothing fiom these very singukr fiddings - which are certakdy open to 
l 

4.49 in that c m ,  France reliai on the dodrhe of distress to preclude ifs 

crîticisrn - is authoriry for the proposition that necessity is how tu be regardai as a ground for 
I 

Iawfùily terminating a freafl. The Tribunal irnpIy that distress, had it &sied, couid exciude 

" W., at pp. 553-555. Nor w s  n-ity f m d  to appiy to ihas A m a n c e s .  

wrongfulness in breactring the terms of agreement. But it did not seek (as does Hungary in 

invoking necessity) to terminate the Treaty. The Tribunal d!d not accept distress as an applicable 

gound'' and found dher r-ns for precludimg wrongfùlness on the part of France. Fractce was 
I absulved fium future performance because the treaty had temiinated m r d i n g  tu its te- but 

wrangfirlness - but as a response to a charge by New Zealand 

a daim by France to terminate the treaty. 

42 Rainbuw Warriclr INew Zealand Y. France), 82 Internationai 

Professor Wcii, in his uposition of the Rainbow Warrior ~nu,lasem that "Le b-h of Twty II'& pas 
regi par le droit des traités niais par de la reçpo~dFi@: "Droit des mirés er droit de îa 
respansabiliie", L i b  h m m  Jiménez de A k h a  523, at p. 528. Siomkia k 1 i e - v ~  this to be far tm 
braad a cIaim for the r-ns set au1 in di s  Chapter. But in an$ evenf, nane ofhofesçor W e h  argumenfs 
are in fact arguments in support nf the Iaw of Stak rcpnsibilily pmviding groirnds for teimidon of a 
treatjr additional to thcise in the V i e m  Convention. They are 9 direcfed to justifications for breach rather 
than grounds for termination. Hungary's claim remains b o n d  any m n t  point of legal authority, or even 
deba te. 

France s i I I  had a duty to make reparations for the breach. 

of materiai breach, not as a basis for 

Law mrts (1990) 499, at p. 55 1, 

The uncertain bsis of the Award is 

rrnderlured by the fact that there had been matenal breaches 06 the agreement. That the law of State 

responsibility did not, on these facts, absolve France from thd treaty breadi was etnphaised by the 

duty France had to make reparation. At the same tirne, the 'bligation to retum the oEcers ensied 
I when the three year p e n d  for their detention ran out. This was not a grotlnd based in the Iaw of 
I 

State respomibility but precisely on tmty Iaw. And France was absolved $om future per fomce  

of the agreement. 



4.5 1 In its Counter-Mernorial Hungary refers to many propositions on State 

responsibility that have no rekvance ta the present issue, It cites the E s  statement tbat the origin 

of an obligation does not justiS, the choie of one form of reparatiun #ver a ~ o t h e r ~ ~  . But îhis ILC 

comment was never directed at the issue of whether necessity could provide a ground of 

termination of a treaty, outside of the Vienna Convention. Again, its citation of Article 17(1) - th& 

the origin of an international obligation breached by a State does not affect the international 

respunsibility of that - qually takes one nowhere. Hungay teus the &art that it relies on 

the custornary international law of treaties in order tu demanstrate the Iawîulness of its conduct - 
but nothing in the case turns on this at a114'. 

4.52 Nor is one led in that direction by the argument that the international law of 

State reiponsibity admits of no distinction in responsibility as it applies to delicts and wntractq in 

contrat tu much domestic ~ a w ~ ~ .  Leaving a ide  whether this is an accurate description ofdomestic 

law - where the curent trend is often towards a single "Iaw of obligations", the point does not 

advance rnatters. The hct that there is indeed a law of responsibility, which appIies to violations of 

treaties and non-contractual obligations alike, simply does not answer the question of whether the 

gruunds for temination of a treaty are therefore guverned by provisions outside of the Verna 

Convention. 

4.53 By contrast, Slovakia's arguments on the relationship between the law of 

treaties and the law of State responsibility are directed precisely to the issues before the Court. The 

Iaw that govems Hungary's claimed justifications for mspending and abandoning woks and for 

rerminating the 1977 Treaty is the Viema Convention on the law of treaties. This is because the 

Vienna Conventiob by reference to its terrns and to its travaux préparatoires, clearly so provides. 

It is further so, because the law on State responsibility, including specifically the law on necessity, 

45 Hungarian Counttr-MernoriaI, para. 5.16. 

47 ad, para. 5.05, and fn. 4. Hungary reiterates fhe inapplicability of the Vietuia Convention to the 1977 
Traty. Slovakia both notes that Hungary has developed no arguments dependent upon ibis; and ai3ïrms the 
comemess of its own analysis in the Sfwak Menlorial, para. 6.59. See, in ths r e m  para. 2.68, gt a., 
aime. 

48 Hungarian Gunkr-Mernoriai. pm. 5.19, drawing on the Rainbw Warrior Atvard. 
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APTER V. 
HUNGARY FOR ITS SUSPENSION AND ABANDONMENT OF 
WORKS AND PURPORTED TERMINATiON OF THE m A T Y  

SECTION 1. Introduction 

-5.01 Hungary considers that it is relieved of the obligation to rebut 

SLovakiais discussion of Hungaryk violations of the 1977 Treaty set out in the SIovak 

Mernorial. Its pretext is that Slovakia has exarnined separately Hungary's internationally 

unlawful actions, on the one hand, and Hungayis atfempfs at justification on the other hand, 

but without reIating onedo the other. 

"There is ... Iittle to be said on this score, since the SIovak Memurial Iimits 
itself to the repeated assertion of Hungarian non-compIiance with treaty 
provisions, without bothering to examine the legal grounds on which Hungary 
claimed ta be acting (these are only examined in a subsequent chapter, and then 
only partially)l . " 

And in a footnote it is added: 

"The illogicality of the Slovak Mernorial on this point appears clearly from para 
6.90: 

"It is not the purpose of this Chapter to deal with these so-called 
Sustificationsi. It suffices tu show that such a unilaterd termination that 
dates to the 1977 Treaty ... is per se an extremdy senous breach of 
well-estabIished and fundamenta1 prinripIes of general international 
law." 

It hardly needs saying that until it has been shown that a purported termination 
is unjustified, that termination cannot be described as a breach of international 
l a d  ." 

5.03 It is surprishg to find such a statement being made by Ifungary who, 

1 Hiingarian Mter-Mernorial, para. 5.24 

2 Ibid., in. 16, p. 207. - 



I 
elsewhere, attaches such importance tu the law of international responsibiit$. Tn accordance 

I 
with the approach cqrnmody followed where issues of ~esponsibility are involveci, it would 

appear logical in the most elementary sense to detedne: W, whether, prima &&, an 
I 

internationally unlawful act has been cornmittedi second, wbether circumsiances -exkt that 
I 

nonetheIess exclude the rinlawful nature of the act. It is &II this basis that the first section of 
I 

the ILCts Drafi Articles on State Responsibility proceed, haPters I-IV of whioh are devoted 
l 

tu various aspects of internationally wrongful acts by States, while Chapter V deals with 
I 

"circumstances excluding wrongfulness". However, as exblained in Chapter IV abme, the law 

of State responsibility does pot provide a ground for termination oftreaties. 

5.04 This approach, neveriheless, is n& Iess appropriate for the law of 
I 

treaties. Regardless of Hungaws pa~icular aversion to id the cardinal principle and point of 
T 

departure for this branch of law is the maxim: Pacta sunt s rvanda. The principle being stated, -4- 
however, it is correct that : 

" .,. thin needs qualification. A party may in certain Iimited circumstances 
denounce or withdraw frum a treaty, or the operati&n of a treaty rnay fur a time 
be suspended, or the treaty may terminate4." 

But this is a question only of exceptions to the basic rule And, here again, it is both legitirnate 
I 

and logical tu start, first, h m  the basic principle in order to ascertain if there is a prima facie 
I breach, and second, in this case, whether there are any circumstances that justify the conduct 

in question. 

5.05 Two conclusions can clearly be drkwn bom the objection raised by 
I Hungary as to Slovakia's method of proceeding5. In the first place, it clearly folIows that 
I 

Hungary has recognised that. prima fa&, it acted in violation of its conventionaI obligations 
I arising h m  the ,1977 Treaty and the agreements Iinked or reiated to it. This is an 

5 See, para. 5.02, abave. - 1 

3 &e, Chapter IV, aMve. 

4 Sir Rokr t  Iennings and Sir Arthur Watts, Oppenheim's 
London, 1992, p. 1256; emphasis added. 

International Law, 9th ed., Longmans, 



i '  
unambiiguws acceptane of the materiai nature of the breachd and "a recognition as tu the 

imputability of ... the activities cornplained of". And from this it folIows, secondly, that there 

is no point in this Chapter in returning to the breaches: these are admitted and recognised by 

Hungary; the only question remaining to be dealt with here is whether exceptional 

circumstance exist to just'@ them. 

5 .O6 Although the Hungarian Counter-Mernorial is rat her uncIear here, it 

appears that Hungary continues to rdy on the same three arguments to justify in a general way 

the vaIidity of the prima facie breaches constifnted by its suspension and abandonment of 

works and its purported temination of the 1977 Treaty: 

l 

l - An alleged "state of necessity"; 

- An aIIeged fundamental change of circrrmstances; 

- Aileged breaches of the 1977 Treaty by Czechoslovakia. 

It is noted that the very strange argument based on impossibility of performance contained in 

the Hungarian Mernorial seems to have been abandoned in its counier-~ernorial' . However, 

the latter devotes, once more, many pages to an attempt to show - against al1 logic - the lack 

of reIevance of ArîicIe 27 of the Treaty, dealing with "Settlement of Disputes". 

5.07 SIovakia has responded to these arguments at iength in its previous 

pleadin&. It is riunettiebss use61 to re-examine them in the Iight of the ntw IegaI arguments 

and, in particular, the new presentation of the facts contained in Hungary's Counter-Memonal. 

6 Since, dcfinitiondly, according Io ArticIt 50 of the Vienna Convention, oniy a materia1 breach may 
juslify the termination or suspension of the freafy. The paradox here is that Hrrngary invukes its own 
breadres. 

7 
MiIiraw and Parami1it;iw Activities in and A~ainst Nicarama micarama Y. United States of 
America). Ment% 3udament. I.C.J. Rems 1986, p. 14. ar p. 45. 

8 Hungarian Mernorial. paras. 10.41 -10.58. 

9 Slovak Memonai, Chapter Vil; Slovak Counter-Mernorial, Chapter X. 
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SECTION 2. The AlIe~ed Justifications 

A. The A1Ie~ed "State of Necessitv" 

5.08 The use in the Hungarian Counter-Mernorial of the "state of necessity" 

as a means to justify violations of the 1977 Tresty is ver)! odd. While this concept was used 

by Hungary in its Memonal to justify the termination of tde ~reaty",  in its Counter-Mernorial 
1 

it is used only in relation to the suspension and subsequent abandonment of worksT' - 
I 

althoiigh in essence Hungary Iimits itself tu referring back tu its Memonai - declaring I 
"groundless" the Slovak assenion "thai Hungas, did nÙt believe that a state of necessi@ 

I existed"12, and discnssing briefiy ody "two points of a more general character"I3. The first is 
1 ubscurely titled: "The invocation of necessity" and simply repeats the arguments made in the 
l 

Hungarian Memorial; the second focuses on: "The reievanbe of Article 27 of the Treaty" 
l 

I 
or tenninating a treaty. As showri in the previous Chapter, the Iaw governirtg the vdidity of 

I Hungaryrs suspension, abandonment and purported temination of the 1477 Treaty and related 
I 

5.09 Slovakia considers that necessity is not a ground in law fat suspending 

agreements is the law of tnaties and, clearly, necessity is hot a justification recognised by the 

5.1 1 In its Memurial, Slovakîa dmonstraied that Hungary did not bdieve, at 
I 

the moment it unlawfully suspended, abandoned its perFurmance under and purporteil tu 

Iaw of treaties14. 

Hungary's argument, SIovakia will demonstrate below 

"necessity" in the present case. 

10 Hungarian Mernorial, paras. 10.06-10.40. 

1 

that, in any case, there was no 

11 Hunganan Counter-Memonai, para. 5.25, e! a. l 

5.10 Nonetheless, and with the aim of; providing a complete answer to 
I 

12 m., para. 5.22. 

13 Ibid. - 
14 I See, para. 4.07, g m., para. 4.27, g a., abc. and para. 8,51.1 a., beIow. - 



terminate the 1977 Treaty, that a state of necessity existedl'. In response, Hungary adopts a 

tone of indignation, daimiltg tu regard this as an accusation of bad faith, whiIe at the same 

tirne hiding behirrd the fact that variaus NGOs active in the fidd of the environment shared its 

concema This faiIs to respond tu the question as tu whether or nat the initiatives taken by 

Hungary between 13 May 1989 (the suspension of works at Nagymaros) and 19 May 1992 

(the notification of termination) were founded on EItrngayts genuine conviction that the 

completion of the Project wouId create a major ecologicd risk and that this m e t s  the 

requirements of the defence of necessity under the Iaw of State responsibiIity. Slovakia has 

shown that the response to this question is negative; Hungary has failed tu show the opposite; 

it, in fact, recognises that "the realisation of the Project ... posed an enorrnous financial burden 

which the deteriorating state budget could hardly finance"I6, which is not a legitimate basis for 

invuking a defencc of necessity. 

l , -  

5.12 It is important to explain once more the exact significance of Slovakia's 

approach. It is not argued that Hungary did not invoke as its reason ecological impacts of the 

Trtaty praject. Hungary did su repeatedly h m  May 1989 onward (although it must be 

recaiIed that ttthis was ody three rnonths afier Hungary had obtained the formal acceleration of 

rhe work schedule - in the Protucol of 6 February 1989 - aIso on the basis of ecoIogical 

arguments). Nor is it Slovakia's point that Hungary did not consider itself to have any option 

but to take unilateral actions in violation of the 1977 Treaty - which, aRer all, betokens a type 

of "necessify", if only in its everyday (not its legal) sense. Hungary no longer considered if 

convenient tu meet its financial obIigations and, knowing thar financiai considerations did not 

constitute a ground to escape its legal obligationsI7, thetefare turned to environmentai risks" . 
In short, Hungary "disguised" a situation of what it considered was "economic necessity" as 

one of an "ecological necessity". Like the sorcerer's apprentice Hungarian authorities find 

themselves overwhdmed by the muvernent t heir actions had triggered. Their arguments were 

raken up with enthusiasm by organisations active in the defence of the environment - al1 the 

15 Slovak Mernorial, paras. 8.29-8.57. 

16 Hungarian Counter-Memonal, para. 2.10. 

17 See, -g., S e ~ i a n  hans ,  Sudgrnent No. 14. 1929, P.C.I.J. Series A, No. 20, pp. 3940, ar Russian 
Indemnitv Case. United Nations Rewm of InternaiionaI Arbitrai Awards. XI, p. 44. 

18 See, the Hardi Report of Septernber 1989 (Hungarian Mernorial, VaI. 5 (Part 11, Annex 8, whose Iogic - 
was similar to that of the Marjai letter of 19 May 1984. Sec. Slovak Memonal, para. 3.37, & a., and 
Slovak Counter-Mernorial, paras. 5.29, gt m. 



mon so because ecological issues in Central and Eastern Europe, and particuIarly in Hungary, 
1 had become a powerful factor in the stniggle against the communist regirnes. 

5.13 According tu Hungary itself, the 

invo ked under the strictest of conditions, which include: 

5.15 Furthemore, Hungary rnakes no htempt to link the findings of its 
I "Scientific Evaluation" set out in Volume 2 of its Counter-Memurial tu a Iegal the0rj.r that 
I wouId estabIish their relevance in terms of justi fying Hungary's breaches of the 1977 Treaty 
I and its related agreements, the material nature ofwhich Hu recognises2' . 

excuse of necessi@ cari ody be 

I 
5.14 Slovakia hm shown in its Counter-Mernorial that none of theçe 

I conditions has been met in the cunent dispute2'. And this dernonstration is rcpeated below in 

5.16 Hungary claims that: 

"(1) the absolutely exceptional nature of the alleged situation; (2) the imminent 
character of the danger threatening a major interek of the State[;] and (3) the 
impossibility of averting such a danger by 0 t h  m d ! s w  .' 

the final Sections of Chapter VI1 and VIII. The new 

Hungary in no sense modifies this conciusion as is amply 

"At the time when suspension of work was decidh on, Hungary anticipatecl 
severe damage to floni, faunq agriculture and syi?iculture in the region, and 
had conceni over the seismic integrity of the ~Project. But, above aI1, 
irreversible dama e was foreseen which could affect the drinking water for 

$2 1, millions of people . 

"Scientific Evaluation" offered by 

demonstratecl in Volume T i  of this 

20 Slovak Counter-Mernorial, paras. 10.40-10.60. I 

RepIy; mureuver, Hungary in no way shows how the problems were perceived in 1989; it ody  
I ries tu show how they could be presented in 1994 for the sale purpose af Iitigation. 

2f See. para. 5.05, above. I 
Hungafian Caunter-Mernorial, para. 5.27. 



- roi - 

But this is not so: Hungary nowhere demonstrates that these alleged risks actuaUy existed at 

the time. Nonethdess, Hurigary suspended and abandoned the works and purportai tu 

terminate the Project in breach af al1 its Treaty obligations. 

5.17 As will be fully demonstrated below in Part III (as weU as in Volumes II 

and III of this Reply) - and only highiighted here - the facts on which Hungary relies entirely 

fail tu estabiish the three principal bases on which it claims to juste its invocation of a "state 

of n e c e s ~ i t ~ " ~ .  These bases conccrn: (i) drinkîng water quality; (iif earthquake risk; and (iii) 

the "anticipated severe damage to flora, fauna, agriculture and sylviculture in the region". 

5.13 First, as tu drinking water quality - and Hungary's pleadings are focused 

essentiaIIy on Budapest's dnnking water - the foIIowing concIusions are evident: (i) the aquifer 

underlying the region of the Project, which Hungary wrongly fears may be irreversibly 

damaged by the Project, is the source of drinkinn water for Bratislava sutirilving not one drov 

tu Budapest and has in no way been affecte3 adversdy by impIementation of the Project; and 

(ii) the Project is not shown tu have affected or be capable of affecting in the ieast the bank- 

tiltered wells downstream of Namaros that are the only upstrearn source of Budapest's 

drinking w a t d 4 .  

5.19 Second, the attempt in Hungary's "Scientific EvaIuation" tu 

demonstrate a "state of necessity" bas4  on the risk of damage from earthquakes (and the 

alleged failure of the Project to meet appropriate engineering standards in the light of this risk) 

relies on incorrect (and as to its importance, greatly exaggerated) data and unproven 

hypotheçes. The "Scientific Evaluation" caIIs for more study on the basis of the lack of 

adequate infornarion avaiIabIe tu the author of Hungary's analpis in VoIume 2 of its Counter- 

Mernorial, even though this information has been in Hungary's possession from the start as 

joint participant in the Project; and at the same time the "Scientific Evaluation" ignores recent 

studies thaf are directly relevant tu its risk assessment, snch as the widely accepted 1991 

reevaluation downward of the magnitude of the 1 763 earthquake at Kornhrno, which is the 

only historicaIIy recorded earthquake of importance in the region. Thus, E-Iungary's anaIysis is 

scientifically invalid; and the information available to evaluate earthquake risk and engineering 

24 See, para. 12.03, H., and I1Ius. No. RA, appearing kfore Chapter Xi, klow. - 



standards, particulady as tu the safety of dykes, has eiiher not been examined or has been 

deliberately ignored2'. Then is no question that the ares in which the G/N Project is located 

is relatively inactive seisrnically and that the risk of earthiuake damage to the critintioal parts of 
I the Project is relafively low. The applicable degree of rîsk was caref5lIy calcrrlated and 
I 

reevaIuated in the Iighr of new scientific knowledge and technoIogicaI advances, and the 
1 design and construction of the Project was based on appropriately updated standards. 

I 5.2 1 Turning, then, tu the strict conditions considered essentid in order tu 
1 invoke "neces~ity"~' : & there was certainly no situation here of an "absolutely excepticmal 

naturet': 

1 5.20 Third, it is clear - not least on the basis of actual data of over two years 
l of operation of the GabEikovo section of the Project - thai0 the flora and fauna in the fioodplain 
1 region can be (and on the Siovak side have been) restored to their pre-1960s condition by 

taking (inter -a) the steps to supply water to the sidea!ns contemplatecl under the Project 

(already at the time Hungary began to breach the Treatj in May 1989). This is proven by 

- As tu drinking water, the Project posed no risk at aH tu the drinking 
1 water of Budapest (or any other town or village); the situation is in no 

way exceptional, and Hungary's alleLation, which is no more than "that 
I 

actuaI data taken frorn the Sluvak sideams, which have 

25 b, For more detaiIed explanation, see, para., 12.54, S., bel0 . 
I 

been suppIied with water and have 

56 1 &, para. 12.25, g m., klow. As ta agriculture and sylviniliure (forest@, the onIy damage shown 
was fhat nniicipnted and acceptai by the Treafy parties in enlriiig into the Treafy - mainly fhe usc for 
the reservoir and tlie canal of forese areas and agricultura1 lands (the latter k i n g  solely on the 
Slovak side). No scientific basis for predicting any other adherse impacts as a result of the operation 
of the Project has been shown. a, para. 13.0 1, gt m., beloh. 

been rejuvenated. In confrast, Hungary's "Scientific Evaluation" is based on an entirely 

theoretical analysis, whose errors and omissions are pointécl out in Part III and in Volumes II 

and III of this ~ e p l ~ ~ ~ .  

27 1 Sec, para. 5.13, above; SN, also, Slovak Counter-Memorial, paras. 10.41-10.60. 



there are both positive and negative effe~ts"~', hardly seems to suggest 

otherwise; 

- As tu earthquake risk, the relevant region is not seismicdiy active, and 

earthquake Fisk was fully accounted for in the design and construction 

of the Project; Hungary's allegation of "reasonable grounds for concern, 

review and remsessrnent of risks" wuId not constitute a situation of an 

absoInteIy exceptionai nature; 

- As to flora and fauna, there is na evidence of likely adverse effects that 

were not either accepted in advance by the Treaty parties (k., by 

definition, unexceptional), or capable of rnitigation or eliminatiûn by the 

measures p1anned under the Project. 

l 5.22 Second, as to the "imminent character" of the danger, there was no 

danger tu the quality of drinking water; no high risk of earthquake danger, and none not 

adequately anticipated and reflected in the Pruject's plans and construction; and no danger 

threatens the flora, fauna, agriculture and forests not accepted in advance by the Treaty parties 

or capable of being averted or mitigated by implementing the Project's measures planned (in 

particular, to supply direct water recharge into the sideams). 

5.23 Third, the condition of "averting the danger by other means" c m  apply 

only to the alleged threat to dora and fauna, etc. The expetience of two yearsr operation of 

the GabEikovo section under Variant "C" demonstrates that other means are entirely effective; 

and Hungary seems now to have acknowledged this by signing the Agreement of 19 Apnl 

1995, under which water wiil now be srrpplied by direct recharge tu the side ams (and flora 

and fauna) on the Hungarîan side. 

5.24 In any event, Slovakia considers that, as a matter of law, the state of 

necessity invoked by Hungary does nût constitute gruunds for suspending or tenninating a 

treaty. In its aim to give the fuilest response tu Hungary's claims, Slovakia has nanetheleçs 

28 Hungarian Counter-Mernorial, para. 1.92. SIovakia does not accept the clairn as to "negative effects" 
See, para. 12.02, ses., kIow. - 



examined these claims using Hungaryis own criteria And on the basis of its "Scientific 
1 

Evaluation". In the light of this examination, it is clear that neither in 1989, nor in 1992, nor 
I 

today, do Hungary's daims, (which lack any jundical basii), find suppon on the facts. If there 
I 

was indeed a "state of necessityqt, it was caused first by the process of degradation prier to the 
I Project, then by the ptolonged iuspençion imposed by Hungq;  instead, it was the Project that 
I 

l The AI1e~ed Fundamen ta1 Chan~es  in Circurnstances 

attempted to deal with the probIems - and the Project's 

implementation of Variant "CM has in part remedied these. 

5.25 Hungary states in its ~ounter-~emo{al that it has offered, in C hapter 10 of 

partiai implementation through the 

its Mernoriai, its arguments for termination of the 1977 ~keaty "for cause, k., for one of the 

rearons referred to in 0 t h  provisions [other than h ic le  541 of the Viema Convention, such as 
I 

breach (ArticIe 60), imposibiity of performance {Article 61) or fundamental. change of 
I c k c u m c e s  (Article 62)"". It comments that: "The Sluvak Mernorial gives oniy a ratha cwwry 

a m n t  of these." Slovakia is content to refw the Cowt tb its arguments of law at pages 333 

through 342 of its Mernoriai, and also to pages 303 through 318 of its Counter-Metnoriai. 

I 5.27 Hungar)l's Chunter-Memoial offers three "fundamental changes". The fit 
I 

is the political changes in Eastern Europe. Hungary refers tu the ending of contra1 of the Soviet 
1 Union of Eastern Europe, the failing afthe Berlin Wall, the termination of the Warsaw Pact and of 

COMECON, the withdrawal of sonet troops, free electionb, and the end of the Cold *a$'. 

Hungaq insists that these were more than " intemal political c~angesN3' . niey were h d d .  But a 
I recitation of mumeritous internationai evenfs dues not constihite a Iegd argument to show that, by 

5.26 It is notabIe that in its Counter-Maorial, Hrrngq merdy reitemtes certain 
I 

assertions without once relating them tu the requirernents of the Viema Convention and without 

29 Hungarian Counter-Mernorial, para. 5.41. 

attempting to reiüte the Iegal arguments of Slovakia based on 

30 Ibid., para. 5.46. - 

the Vienna Convention. 

31 1 Slovakia reierrd to " in temi  plifical changeç" at para. 8.78 of ip Mernarial, becnus: at that time il had no 
idea that Hrmgary wodd wish to der  10 evenfs whoIIv ex?emd to fhe parties' dafionship as #ndnttirrg 
am&-. 



reference to the well-developed international Iaw on furidamentai change of circumstances, they 

were in any way relevant to a claimed justification to terminate the Treaty. In what way do the 

endmg of the Warsaw Pact, or of COMECON, or the fdling of the Berlin Wall - "not least because 

of the access Hungary provided to East G e m s  travelling to the westM3' - constitute a 

fundamental change of circumstance within the meaning of Article 60 of the Menna Convention, 

having a b-g on the 1477 Treaty? This is never explaind. 

5.28 Nor can this absence of Iegd analysis be made good by the comment that 

Hungary does nut actudly clah that by therndves these politicd chmges constitute a fundamentai 

change of circumstances in relation to the 1977 Treaty - but that they are an "essential part of the 

overall situationHJ3. Many elements can be introduced to describe the "overall situation" - but a 

mere accumuIation of factors does not constitute a fundamental change. It still has to be shown 

that the totality of the factors b m  on the Treaty in the sense required by Article 62 of the Vienna 

Convention. 

5.29 Hrrngq emphaises as one of the factors - though apparently not as one 

that wuId stand done - that the 1977 Treaty had been conduded under CUMECONS auspices and 

within its econornic system. But the relevant legal consideration is whether COMECONS 

disappwce  ended the raison d'être and originai object of the Treaty. SIovakia has d d t  with the 

legai requirements in its Memonal and its ~ounter-~ernorial~~ - but Hungary has yet to advarice 

any legai argument; it merely recites certain new events as if that alone suffices to allow ternination 

on gounds offundamental change. 

5.30 Hungary offers a liçt of factors that apparently ara mmeant cumulative~y tu 

amount tu a "fundamentai change ofcircum~tances~~. Sume of them clearly are simply a rehearsal 

of arguments advanced under other heads: the "increasing indications that it would be 

environrnentally darnaging" (a fornula that may be thought to be Iess than that required for 

"necessity", in support of which Hungaiy has advanced catastrophic predictions coupled with an 

admission that "mere possibility of a risk" should be regarded as sufficient evidence). Reference is 

32 Hungarian Counter-MemoriaI, para. 5.46. 

33 Ibid., para. 5.47. - 
34 Slovak Mernorial, paras. 8.7 1-8.74; Slovak Counter-Memarial, paras. 10.66-I0.7I. 



l made tu the "economic irrationality" of the Project. But one Treaty party does not share tftat 
I 

perception; even taken with "the end of the CoId War, etc."3s, this wouid not amount to a 
I 

findamental change of cucurnstmces, as Slovakia has shown in its ~ e m o r i d ~ ?  

35 Hungariari Cairnter-Mernorial. para. 5.46. 

5.3 1 Hungary again in its ~ounter-~emohal makes reference, in the context of 

an argument based on fundamental change, to "the justzed 

38 Slovak Counter-Mernoriai, paras. 10.73-10.75. 

39 &, Chapter W, below. 

40 See, Slovak Counter-McmoA, p. 10.73. 

41 V i e m  Convention on tbe Law of Tratia, Art, 62(2)@). 

rejection of the Nagymaros Barrage, 

'36 BIovak Memonal, para. 8.69. 

37 This quatation is h m  McIe 1, paragraph 1, of the 1977 
5.47. 

which brought with it the coilapse of the conception of a 'sin e and indivisible operational system' 

"37. Slovakia has already in its Counter-Mernorial addres this retnaxkable ; and nuw I deds in depth betow with the circumstances surroundhg Hungws suspension of its obligations at 
I 

~agyrnaro?. It may here be nufed that - in view of the fact that its action was taken with no prior 
I notification, Iet abne consultation or negotiation - Hmgary was done in detemiring whefher fhc 
I 

"rejection" of this crucial elemerit of the Pruject was 'Ijustifi&'. Hungary's handonment of 
l 

Nagymaros removed an important element of the "single an indivisible operational system" and, ? 
according to  Hungary, the "rejection" worked a fiindamental change of circurnstances, justfying 

Hungary in terminating the Treaty. According to this line of Jgument, then, a party to s treaty cm 

justiQ the termination of the treaty by breaching it, then invoké the conseguences of the breach as a 
I fundamentd change of circirrnstancdO. The argument makes a mockery of the doctrine of r ehs  
I 

sic stantibus in particular, and the Iaw oftreaties in general. It is a transparent attempt by Hungq  - 
I ro profit from i ts own wrong, which is prohibitai by, inter dia, the Viema Convention on the Law 
I of Treaties: "A fundamental change of circumstances may not be invoked as a ground for 

termùiaiingorwithdrawingfiomatreaty: ... @) iftheninddmdchangeistheresult ofabreach 

by the party invokhg it either of an obligation under the leaty or of any other international 

obligation owed to any other pwty to  the treatyM4' . 

Treaty. Hungaim Counter-Memorid, para 



5.32 Moreover, it shoufd not be forgotten that Hungary wu prepared at one 

point tu p c e e d  with the Treaty Prolject at GabEikovo, aithou& refiising to procd with Îts 

obligations at ~ag)rnaros~~.  It clearly did consider the Project as "single and indivisible" or 

even that its own abandonment of N-OS constifutai such a fundamental change as tu deny di 

purpose to the 1977 Treaty. The only Party that would be entitled to reIy on arguments on the 

1 "indivisibiiity of the Project" ait so chose is Slovakia - most certainly not Hungary . 

5.33 Among the factors listed in the "combination of eIementsU that itot.int to a 

fundamentai change of circumstance is "the appsrently he~ocablt determination of CzechosIovakia 

to proceed to unilateral diversion of the Danube, which itself put an end to the idea ofjoint control 

and joint inve~tment"~~ . Slovakia has fully explained the provisional nature of Variant "C", and the 

possibility of resumption of joint contrul and joint investment if Hungarjr wÎI1 fuE1 its obligations 

under the 

C. The Alleeed Viofations bv Czechoslovakia of the 1977 Treatv and 
its Related A~reements 

"As to termination of the 1977 Treaty for breach, by far the most important 
breach relied on was the continued and active insistence by Czechoslovakia on 
constructing and operating Variant c~~ . O 1  

It is to this assertion that SIovakia wiII devote the major pari ofthis Section. However, in its 

Counter-Mernorial, Hungary retums tu its degations of violations of several individud 

provisions of the 1977 Treaty and its related agreements, and these aIso will be addressed. 

42 %para. 8.13, am., and paras. 8.53-8.56, below. 

43 Hmgxîm inmer-Mernorial, para. 5.47. 

45 Hungarian Counter-merno rial, para. 5.48. 



Varisnt "Ce Does Not Breaeh tke 1977 Treaîv. but IrndemenQ it 
in Part - 

5.35 Hungary's pldings rnake aimost no 

I 
5.37 The Iawfuiness of Variant "Cs' by rekrence to the 1977 Treaty has been 

l 
I explained by Slovakia in its ~ernorial" and in its ~ounte r -~~rnork l"  . It is funk analysed in this 

attempt to dernonstrate how Variant 

5.36 The r m n  for this is not hard tu End: 

application of the 1977 Treaty, not a violation of it. 

5.38 Some brief prelimuiary points di, hdwwer, be made here In Hungay's 
I view, the contingent pIanning and the commencement ofmnstnrction of Variant "C" constituted 

j I violations of the 1977 Treaty - even before the prrtting into operation of Variant "C" in October 

1992~' . Siovakia's position is that Czectioslovakia began, full notihtiocation to Hungaiy, a study 

of possible variants in case Hungary should ultirnately Fail to r&.une perfôrmancc of the W i k o v o  

"C" was alIeg&Iy a b r w h  ofthe 1977 Treaty: this searoeIy 5nds mention in iîs Mernorial; and in its 
I 

' Cortriter-Memurial, dthough Hungary says the matter is to be a d d r d  in Chapter 546, if is once 
1 again hardIy addressed. The heart of Hungaq's arguments on Variant "CM is net that it was iüegai 

under the Treaty, but that it was üiegal under what HuAgary alieges to be requirements of 

customary intemational law and international environmerid IL,. 

Variarit "C" is c l d y  a best-possible 

section of the Project. This was wntingency work whosd good sense was mnknai by the 

termiriatian ofthe Treaty by Hungary in May 1992. 

5.39 Hungaq declares that "the 6rst offic'al threat of a unilateral solution in 

1 August 1989 with the diversion of the Danube in 1992 fom ?ne 1 barely interrupted continuumttJ1 . 

47 SIovak Memarial, p a  7.1 1, gl s;s. 

" Slovak Counter-Mernorial, para. 1 1.03, et sea. 
49 See, Chapter VI, below. - I 
In Hringaian Counrer-Mernorial, para. 2.93. gt m. 



To study what one might have to do ifa treaty is terminaîed by one's partner (who has given good 

cause for such anxiety) is not a breach of treaty. The Court has been provided with details of these 

preparatory studk un possible  variant^^^. Studies begm in the wh~mn of 1989, and H u n g q  

i txK was briefed on thern and had itself studied thern in 7390; in Febniary 1991 they were 

discussed in the SIovak and Hungtuian Academies of Science; and in the summer of 1991 

Hungarian officiais visited the sites3 . During the 1991 negotiations, where Hungary's sole aim was 

to gain Czechoslovakia's agreement to terminate the Treaty, the argument that a material breach of 

the 1977 Treaty was being committd by Cmhoslovakia through its study of alternative variants 

was nut made by Hungay, who sought Cmhoslovakia's agreement to the Treaty's termination. 

5.40 Work on the selected Variant did not in k t  begin until November 1 9 9 1 ~ ~  , 

though Hungary w k s  to assert that construction had begun earlier 55 . 

5.41 The fact that the sudies, construction and implementation were an 

"unbroken continuum", so far as aitege8 brwh of the Treaty w a ~  concemed, is evidenced by the 

very terrns of the Special Agreement. Article 2(1)@) refers to Czechoslovakia proceedig to the 

provisionai solution in Novernber 199 I, and putting it into operation in October 1992. Hungary 

thus c I d y  recognised the distinct phases - and the Iegd si@canix thereof. 

5.42 It remainç the côse that untiI November 1991 Czechoslovakia Iimitd itself' 

to study, discussion, negotiation and contingent construction. By the time Variant "C" was 

irnplemented, Hungary had issued its notification of termination of the Treaty - precisely the cause 

of Variant "C" moving h m  a contingenq plan tu actual impiementation, thoiigh ifs provisionai 

nature remained unchangai, as is more fulIy discusçed below in Chaptes IX. 

- - .- 

52 &, SIovak Memorial, para. S. 14,g seq. 

53 Sce, Slovak Counter-Mernorial, para. 5.68. 

54 See, the Chronclogv of Decisions and Actions, Slovak Counter-Mernorial, IiIus. No. CM-16, p. 284. 

55 See, para. 9.06, kIow. - 



CzechosIovakia Did Not Breach hny Provision of the 1977 Treatv 
or i ts  Related Aereements 

5 -43 According to Hungary, its conduct: 

"... has tu be considered in the context of the wrongîul acts previousljt 
committed by Czechoslovakia. In particular, the reason Htingaq relied on a l 
stafe of 'erivironrnentaI necessity' first tu suspend the work and then tu 
terminate the 1977 Treaty is that it was confronte'd witb a situation created by 
Czechoslovakia's breach of its treaty obligationss6 . ' 

5.44 Three cornments may be made. as so ofien, Hungary confbses 
I 
I 

two IegaI arguments that are in fact quitt  distinct - its arguments as tu "necessity", on the one 
I 

suspension and then termination in accordance with the pknciple of Article 60 of the Vienna 
I 

hand (which it is repeated once mure does not constitute 

Convention on the Law of Treaties. Neither the legai debatt nor Hungaryts legal arguments 
I 

a ground for tenninatind') and an 

can be heIped by such confusion. Second, Hungaty ody invoked this argument f ~ r  the first l 

the other hand, its claims as to Treaty violations by ~zechoslovakia which rnight justify 

tirne in its 1992 Declaration, and this attempt to j u s t i ~  the suspension and subsequent 
1 

abandonment of works by alleged Treaty violations by C echoslovakia has not been pursued 7 
save for in the current proceedings. It follows that ~ u n ~ a r ~  has in no way respected the 

I 
procedural and formal conditions necessary to effect the ~u$~ension of a treaty by ressors of its 

I violation by another par$'. Third, Hungary offers no new arguments in this area and simpiy 
I 

refen back (without specific refermçe) to Chapter 6 of its ~ernor ia l*~ .  Thus, SIovakia can do 

Iittie more than to refer to its own response to Hungaryts cl ims its counier-~ernorial~'. 1 
5.45 Howwer, it msy beadded that ~rticles 15 and 19 ofthe 1977 Treaty 

I are entireIy consistent with the general principles af international environmental law, as 

56 Hungarian Counter-Mernorial, para. 5.07. 

57 %, para. 5.09, above. 

59 Hungarian Counter-Mernorial, para. 5.07, fn. 7. 

Mi Slovak Counter-Mernorial. piiras. 10.93- IO. 109. 



Hungary accepts6' and as Slovakia has establistied a b ~ v e ~ ~ .  As Slovakia has çhown, both it 

and Czechoslovakia have scnipulously complied with such principIes63 . 

Secf ion 3. The Rerevance of ArticIe 27 of the Treatv 

5.46 Hungary devotes several pages of its Counter-Mernorial to discussing 

the "relevance of Article 27 of the Treaty", which concems the "Settlement of ~ i s ~ u t e s " " .  

According to this Article: 

"1. The settIement of disputes in matters relating tu the reaiisation and 
operation of the Systern of Locks shaII bc a function of the government 
[plenipotentiaries]. 

2. If the government [plenipotentiaries] are unable to reach agreement on 
the matters in dispute, they shall refer them to the Governments of the 
Contracting Parties for decision." 

5.47 In response tu the SIovak assertion that Hungary faiIed to make use of 

these mechanisms, Hungary argues that: 

"In practice the system of Plenipotentiaries and of regular communication 
between the parties operated in a relatively flexible way65 ." 

This is su - and it is preciseIy this fiexibility that was su usekl. But t he  probIem dues not Iie 

there. Instead, it is that in spite of the mer& of this means of settIement, Hungary stood in the 

way of its appIication and bnitally ended it by ending negotiations over resumption of part of 

the Project in early 1990 and in purporting to terminate the Treaty in May 1 9 9 2 ~ .  It cannot 

be maintained that to confine negotiations to terminating the ~ r e a t y ~ ~  - which was Hungary'ç 

sole aim in the 199 1 negotiations (besides getting Czechoslovakia tu stop work on the Project) 

61 Hungiuian Courtter-Mernorial. para. 6.16. 

62 See, para. 3.18, g W., above. - 
63 Ibid. - 

" Hungarian Counter-Mernorial, paras. 5.3 1-5.38. 

61 M., para. 5.33. 

65 See, Part II, below, passim. - 
67 &. para. 9.07, W., below. 





5.50 This confirms that, whatever effects the unilateral "termination" of the 

Treaty by Hungary may have had, Hungary breached its Treaty obligations in refusing to 

resolve the dispute reçuIting h m  its series of actions in accordance with Article 2 p .  

5.51 Hungary would have the Court believe, in thus insisting on the 

obligatory nature of the recourse to the means of settlement provided by Article 27 of the 

1 Treaty, that SIovakia was resewing for itseIf "a veto over modifications to the ~ r o j e c t " ~ ~ .  

5.52 Once more, it must be stressai that the prubiern is not as Hungav 

presents it. The Treaty, signed and ratified by its parties in al1 regularity, must be respected by 

them. The principle pacta sunt servanda creates, at the very least, such a presumption. Of 

course, no IegaI mle prevents the parties to a treaty mutuaIIy agreeing tu süch modifications as 

are jointly agreed tu be necessary. It is in respanse to this need that the miiItipIe mechanisms 

for control and consultation dIowed for in the Treaty exisp and which, in practice, Ied to the 

frequent modifications, adaptations or additions to the Project. But absent such an agreement 

or while it is pending - and it must be recalled that, contrary to Hungary's claims, 

CzschosIovakia fthen Slovakia) never soirght tu reject such a possibility - the Treaty müst 

continue tu apply. If there is a "veto", it operates the period of application of the 

Treaty on the grounds that "every treaty in force is binding upon the parties tu it and must be 

performed by them in good faith"" . 

5.53 But it is quite a different sort of veto that Hingary cIaims hûuld be 

applied: not against the non-application of the Treaty but, on the contrary, againsi its 

implementation. If such a theory were to be accepted, the stability of IegaIIy binding 

agreements would be called into question and the very foundations of international law would 

be shaken. Such obviously cannot be the law. 

As Slovakia wilI demonstrate below (para. 10.09, et seq.), Hungary failed to respect reasonable 
deadlines between the lime of its notification and the date of the aileged treaty termination. 

7 3  Hungarian Counrer-Mernoriai, para. 5 3 6 .  

74 Ibid., para. 5.35. - 

75 Vienna Convention on the Law of Treaties, Article 26. 





CsAPTER VI. TEE, LEGAL PRINCIPLES SUPPORTING THE PROCEEDING 
WITH AND Pü'ITlNG INTO OPERATZON OF VARIANT ''C" BY 
CZECROSLOVAKIA 

I SECTION 1. Under the 1977 Treatv 

6.01 The Iawfulness of Variant '%" cm ody be a s s e s s i  by reference tu the 

entire history and context. It is that history and context that defines the appropriate appiicabIe 

noms and allows assessrnent of the reasonableness of their application. 

6.02 The sequence of events that led in November 199 1 to the 6rst preparations 

for Variant "C" and to ifs putthg into operation in October 1992, is c I d y  expIained in Chapter ZX 

beIow. A carefiil tracking through the dipIomatic history fiom the end of 1989 unt3 October 1992, 

Ioohg at the entirety of the ficts and examirihg the fil  texîs of relevant documents, shows that 

proceeding with Variant "C" was a ccin-uerice of Hungary's abandonment of the Treaty and its 

resolute and publicIy stated resolve never to return to it. The purported temination of May 1992 

made it inevitable that the W i k o v o  section should be put into operation by means of Variant "C". 

6.03 The damming of the Danube, the diversion of part of its waters on to 

Czechusluvak teintory, and the locating of the major navigation channe1 in this bypass canal, were 

dl erivisaged in the 1977 Trmw. Hungary had since July 1989, when it suspend& work at 

Dunakifitj t&en every step to prevent this happening. When H u n g q  says that it had tu temiiriate 

the Treaty "tu avoid any pretext for the diversion"' , it affirms that by May 1992 it believed the onIy 

way h a ü y  to ensure that the Treaty obligations would not be implemented was to temiinate the 

Treaty in its entirety. 

6.04 This is the background to Variant "C", and to Czechoslovakia's belief in its 

entitlement, with so many delays endured, w much dready built, such vast m m  aIready expended, 

tu çee the essentid objects of the Tr* implemented. It has explained tu the Couri how Variant 

"C" was design& 15 secure the object of the Treaty, in the face of Hun&s refusal to perîurm ifs 

I Hungariaii Counter-Mernorial, para. 5.30. 



1 
treaty obligations. &od seme and quitable considerations undertying this doctrine of 

appro~hate application had ban artiailated by Judge Lau!erpacht in the Advi- Opinion on 
I Admissibility of Hearings of Petit ioners bv the Cornmittee on South West AEca2; and the 
I pertinence of his obsewations for the facts of fks case have been put tu the Court in Slovakia's 

~ e m o r i d ~  . 

6.05 Hungary's responses to Czechoslo 'a's insisience upon its legd right to 

secure the objectives of a Treaty in which it had fuWed al i  its own obligations, are interestkg. "; 
-,,if contends that Variant "Cu was not in fact compatible with the abjects and purpose of the 

I Treatyf because it was milateml in character. But f he ohjas it m r s  - the damming tu create a 
I 

reservoir (dbeit on a smder =aie than errvisaged), the bypass mal, the new navigation charnel, 
I 

are envisagai in the Treaty. And the ody reasons Varian "C" seares these a@ objectives 1 by a unilaterai act is exactly because Hungary refused to perform its own obligation of damrning at 

Dunakiliti, aiiowing the Project to proceed on the basis jointly agreed in the Treaty. 

proposition that only "CO-operative" acts by Slovakia would b$ approxirnate to what was envisaged 

in the T ~ I $  . Slovakia has pmvided substantive answen to t 1 s point in its ~ounter-~ernorial~. 

6.06 It is equaiîy absurd of Hungary, having abandoned and purportai@ 

a 6.07 Hungary offers as a separate grou d for Variant "C" not to be an 
I 

terminatôd the integrated and cooperative Treaty Praject, ta proclaim Variant "C" as con t rq  ta 

evidence to show fbat Variant "C" is fully in accord with ~rticles 15 and 19. and hdeed wao the 
I 

the purpose of the Treaty because the Treaty "was tu prumote jointIy an integrated and CU- 
I operative projectn4. Nor wi it be a &us argument for HtIngary, who refised to couperate in 

the implementation of Treaty obligations3 to invoke A ~ c / ~ s  3, 7 and I I  in support of the 
I 

appropDate application of the Treaty the allegation that it is irreconcilable with the water quality 

2 Admissibiliiv of hearînm of ptiüonen by the Cornmittee on ~ a ? t h  Wert Ama. Advimw (hinion of June 
lst, 1956: 1.C.J. Rerxirts 1956, p. 23 at p.&. 

and envirumentai protection obligations in Articles 1 5 and 

3 Slovak Mernoriai, paras. 7.1 1-7.33. 1 

19. SIovakia has providai ample 

4 Hunganan Counter-Mernorial, pam 6.8 1. 

5 md 
6 SIovak Cou nter-Memarial, paras. 1 1.04- I 1.07. 



ody way responsibly to comply with those Articles and to protect the environment in the fke of 

Hungary's decision to walk away Eom a project in an admced &te ofconstruction. Varlant "Cu 

has b e n ,  on baiance, beneficial tu the environment and its fuü benefits can be made available to 

Hungary too if it chooses to take the necessary steps for the benefits of its own people and 

enviroment7. 

6.08 H u n g q  repeats in its Corinter-Maorial that there were in any event "vital 

diferences between the OrÎ@ Project and Variarit " C u  fa point dready made in its Mernorial at 

paragraph 1.16) that preclude the latter beimg an approximate application of the former. 

6.09 What are these "vital dfirences" tu which Hungary refers tu show that 

Variant "C" is not an appruxirnate appIication of what was envisaged in the Treaty? Hungaiy 

refen the Court to its ~ernorial' . Slovakia has already r+iied at paragraph 1 1 -07 of its Counter- 

Mernorial, pointing out the only significant differences were the redudon in size of the reservoir 

and rhe changd location of the d d g  of the Danube, made abwlutely nezessarqf by Hungary's 

rehsaI mmplete the dam on its own tenitoy. No structura were erected outside the territoq 

envisaged in the Treaty. The objectives of flood control, improvements in navigation, and energy 

production, are al1 met by Variant "Cu on the basis envisaged in the Treaty. More satisfactory 

ground water 1eveIs can be achieved once the rinderwater weirs are operational and are now 1 

achieved through the direct recharge syçtern. Ody p& production is not achievd. And this is 

due solely to Hungary's abandontnent of Nagyrnaros. 

6.10 Hungary =tes tbat approxirnate application is the ody SIovak argument to 

dernonstrate that no contradiction exisîa between the operation of Variant "C" and the obIigatiom 

of the ~ r e a f l .  The rneaning of this comment is not clear. Whether or not contradictions exist 

between Variant "CH and the Treaty is a rnatter of objective andysis. Ifthey do not, the doctrine of 

7 See SIavak #unter-MemoriaI, p a s .  8. I I  and 11.08. g çeq. Efungary wiII in fact bene& h m  -9 

revitalisation of the branches: çee, the A m m e n t  of 19 Apnl 1995, Annex 1, hereto. Further, during his 
visit to Budapest on 25 Januaq 1995, Prime Mïnister MeCiar exp& hiç tvillingness to discuss the 
circunistanoas in whch Hungary might participate in the economic uses of Gabi.ikwo. 

8 AI para. 6.8 1 di t s  Counter-Me~noriaI, H u n g q  refers to para 1.1 16 of its Memotid. Siovakia takes thk ta 
mean para 1.16 of the MemoriaI. 

9 Hun& Counter-Mernorial, para. 6.103. 



approximate appliation m y  be applid. It k not the principle that establishes whether the 

proposed application is approximate - only th* ifit is, it ma)! lawîullY be proaeded with. 

rely. Slovakia has pointai edto the doctrine as expiained in1 Judge Lauterpachtts opinion in the 

Petitiones Case as mtirdy consistent with established principlk12. 
# l 

l 
6.1 1 The matter may be expIaind thus: the buildimg of Wrkovo  is integral to 

I 
the Project. The 1977 Treaty providai for a diversion of waters betwen the bypass canai and the 

old riverbed, and the 1947  rotoc col'^ further stipulated thit waters were to be provided to the 

I 
l 

6.13 The reason is not hard tu find. It is v i d y  without precedent for a State 
I 

Mosoni Danube. If these important conditions a n  be met, 

tu breach, and uideed repudiate, a major treaty for the cons!tmction of an on-going moperative 
l 

projet, and then to tell a court that the Party which has fulfilled obligations and made aii of & 

capital expenditures, onends the rights of the violating Statd by causing the agreed work to be 
I completal ai b a t  it may. Quite simply, the cornplaint is so remarkabIe as almoçt never to be heard 
I - and there has been no occasion for the Court tu pronounce upon or elaborate upon the matter. 

and if environmental factors are fuly 

6.14 That is why the issue must be deal/ with as one of principle. Some 

taken intû accûunf, then Wikovo  a n  stili be operated without cooperation h m  Hungasf- 
I NaturaIIy - and exactIy as had ben notai by Judge Laute'pzht in the Petitioners' Case - 
1 approxirnate application necessarily entails an inability to put the contract into place preciselv as 

envisaged" . It is Hungary k a t  has stopped the dam being k i l t  at Dunakiliti (though it is built as 
I 

n&y as possible). As it was Hrrngq that preventd the hl1 impiementation of the 1977 Treaty* 
I it does riot lie in ifs mouth tu cornplain that Variant "CL fiIly mmksistent with the objectives of the 

Treaty, and adheing to aU other important conditions in the dreaty - is not at the place envisaged in 
I 

the Treaty. 
I 

6.12 Hungaiy denies the existence ofany such principIe on which SIovakia may 
I 

I introductory points are in order. The first point that is to be made is that it is of no relevarice 

Io Hungarian Mernorial, Vol. 3,  Annex 3. 

I I  Admisçibilitv of hearings of uetitioners bv the Comrnittce on South West Africa. Advisorv Oainion: of 
June 1st. 1956: LC.J. Rewrts 1956, p. 23 at p. 467. 

I2 SIovak Mernoriai, para. 7-21, gt seq. 



whatever that Judge Lauterpacht elaborated the principle in a separate opinioq he and fhe majority 

reachg the same outcome in th& case by dierent routes. There is nothing in the rnajority opinion 

that rejects the principle. It iimply does not rely on it. The principle is thus either good or bad. 

The second is that in dl the cases conceming South Africa, commenchg Hith the Advisory Opinion 

of 1950, the Court itself (albeit without employing the tenn as such) did in fact seek to secure an 

approximate application of the mandate treaty, in the face of South A f n a i s  refirsd tu perfom its 

obiigations thereunder. 

6.15 The third introductory point relates tu the fact that the Court, in the 

Petitioners Case, was undeniably facd with a special regirne, that of the mandateJ3 . The mandate 

was an objective legal regime. Contraq to what Hungary asserts, Slovakia did not in its Mernorial 

suggest that Sir Hersch Lauterpacht "aflrmed the fundamental rule" that a State confionteci with a 

breach of treaty can "impose some approximation to performance on the other In the fvst 

place, Slovakia believes its action on Variant "C" is fulfy in confomiity with principie and with 

international Iaw. It has no need to show a "fundamentai mIe of positive lawu. On the cmfrary, it 

is for Hungary, the pm in breach of its TrWy obIigations, to show on what mle of international 

Iaw it cm base & remarkable daim that disregard of ifs obligations entitles it to demand non- 

performance of the objects of the Treaty. By its non-performance a State has ensured that it has 

avoided its obligations. What iegal norrn stipulates that non-performance entitles a State to more - 
namely, to the entire Mure of the treaty? This is not a legal benefit that is offered as a reward for 

non-performance. 

6.16 h November 1991, when Czechoslovakia began construction work on 

Variant "C", Hungary had long since fuIIy abandoned work on both the Nagymaros &ion and the 

GaEikovo sectionT5. CzechosIovakia was klIy entitld io pruceed wirh approximate applicatiutt at 

this point - a process that was in fact hlly reversible. In May 1992, Hungaq purported to 

terminate the 1977 Treaty. Czechoslovakia was thus fuIy entitled to proceed to put the provisionai 

solution into application through the damming operation carried out from 24-27 October 1992. 

13 AdmissibiIitv of hearings of Mtiorrers bbv rhe Cornmittee on Sotrfh West Africa. Advisow Opinion of 
Junt 1st. 1956: I.C.J. Rewrts 1955, p. 23. 

15 Hrurga~y abandonsd work on bthe Nagymaros section on 27 Octokr 1989 a ~ d  on the GabCikovo 
section by the end of June 1990, at the latest. 



5.17 If the Treaty had been Iawhiiy kmhatad by Hungary in May 1992> then 
I 

the puning Uao efeçl of Variant "C" in O d e r  1992 &ut be explained as an approxinwt 
I 

application of the Treaty. But if, as SlovaLja antenck, the kreaty wu not lawhiiy temhated in I May 1992, then the situation in October 1992 was simply t lp  one paity - H m g q  - had r e M  

performance of its Treaty obligations. By what "nile of pos tive international law" is it entitled, in i 
addition, to insist that the Treaty itseIfbe not put into operatibn? That is in essence to give exactly 

I 
that power of termination to a State in c i r c u m c e s  in which it may not l&Uy t e h a t e .  

6.19 And this is exactly because the G/N ~kojoject is not "an ordiiary" Treaty. It 

is, as Slovakia has elaborated in detail in the Counter MernoRa], indeed a Treaty creating rights S 
rem 17. ~t is practiy the sort of contract relationship in whick approximate application is the most - 
approptiate way forward, and viofates no rights of the party in breach of its obîigations. 1 

6.18 What Slovakia carefuily said was that, aIthough the Court, and Judge 
I Lauterpacht, were fa& wiîh a treaty eztablishing a regime in rem, ttiere were reasons of principl~ 

and poliq tu susest that the doctrine shauld have a wid r appbcation. Tt is true - as Judge 

Lauterpacht observe. - that in what he terrns "an ordinaty treaty", satisfaction is ofken s e n i r d  t through damages. But this d l  not invariably be m. Slovakia showed that in the present case, 

6.20 The staRing point for an malysis of thé pruici ple of approxirnate application 
I is anuther pririciple - that f he wronged Party is entitled tu be put in the position as if the wrong had 
I 

not been committed. It is thus entitled tu see the objects of the treaty secured. In a treaty ih rem 

the objects of the treaty wiil not be mere financiai profit, and t b erefore the doctrine of approximate 

while compensation for financiai foss and quantifiable 

16 Slovak Mernoriai, paras. 7.27-7.33. 

h m  wouId be needed, financial 

I l 7  SI wak Counler-Mernoriai, paras. 2.55-2.38. If is nof mm+ conlraiy to Hmgar)is Nitenient af para 
5.44 of its Conter Mernorial. that S l e a  dm no1 antend ha\  the 1977 Treafy ir nof an objpRive n@nc 
creating ri&& in rem. ft  is abluteiy cIar f m  SIo-s Counter Mernarial that ir dœs S. 

compensation alone could not then, and cannot now, eradicate the environmerital h m  of Ieaving 
I the wu& of the Project in an unfrnished state; nor can it guarantee flood protection; nor c m  it 

guarantee the draught depths required by the Danube ~omm!ission for saFe navigation; nor can il 
I &w the movement fiorn mai fird energy tu secure, clan, renewable domestic enerB1'. 



application wili have a particular pertinence. This piinciple, enunciated b y Judge Lauîerpacht in the 

Petitioners Case, 5nds ampIe reflexion in dumestic legd systerns in relation tu contracts that are not 

"ordinary contractsu. It is c l a f y  to be seen operathg in diverse 1 4  systems in constmcfm 

contracts, which are obviously a particulariy pertinent andogy to the Traty for the construction of 

the Wkovo-Nagymaros Project. Where one pm to a contract refuses to perform at dl its 

construction obligations, the injured par& is entitled to ccimplete the work originally assigned to the 

other pariy under the contract. This is m, for examples in the French law on building contra-, in 

the EngIish law on building confmcts, and in the United States law on buiIding contracts. 

6.21 Indeed, the suggestion that thc dchlt ing pwty may stop the work being 

done, by claiming it to be iIIegaI to do so, h d s  absolutely no mention. On the contrary, the Iegd 

principie enfithg the wrongd party approxirnately to cornglete the contract is d&t with in the 

wntext of mitigation and damages - that is to Say, the point at issue has been the duty of the 

wrongful party to pay for the cornpletion by the wronged party of the contract obligations which it 

shouId itsel f have perfonned. The enlitlement so tu cornpletc is not even wntested, but is takm as 

the naturai starting point 

l 6.22 Thus in Radford v. De ~roberrille~~, the defendant had mntracted to cany 

out work on his own land which would benefit the plaintiffs land. The defendant Med to carry out 

his work obiigations under the contract. The Hrgh Court held that in these circumstances: 

"The plaintiff was entitld to claim darnages for breach of that contract which 
would compensate him for the cost of carrying out on his own land. as nearl~ as 
passible. that which the defendant had failed to do19 ". 

t The Court expresly rejected the idea that there was a "critical diference" between a contract 

l between A and B to erect a building on B's land and a contract between A and B tu erect a buiIdig 

on A's land. If A could secure broadly comparable benefit from the construction taking place on his 

own land, then he was entitled to put that in place (and recover darnages for it), in the event of B 

failing tu do the work on B's own land. The Court spokez5 of carnper~tiun being "to enabIIe him 

to cany out, as nearly as possiblq for hirnself what the defendant had faiIed to do for him". 

18 1 AI1 Endand Law Rmrts  33 ( 19781. 

I 9  - ibid., at p.34 (italis d d e d f .  

20 Ibid., at p. 4 1. - 



6.23 Reverting to the proposition that a dong& party is entitled to bc put in the 
I 

position th& it would have been in ifthe wrong had not ocaifred, the Court said: 

". . . the ody fhing that will put that plaintin in eppro$matety as good a position as 
that in whîch he would have b t m  if the GO- had been performed would be an 
award of the arnount required to enable him to havd the equivaient work done on 
his side of the wali2 . . .". 

I The phintiifwas SLICE~SS~~I~ in seeking damages "fo enable hirn to do, as nearfy as possibIe, what the 

defendant has fded to do"2Z. 

6.24 Emden's Construction ~ a g  confiAs the m e  phciple. Râerring to 
1 

incompléte work, it States that among various alternative heads for damages is included "the wst of 
I 

recteng or wmpIetUig the work". It is, says the Imed furthor, "the generai mie" that the 
I 

wrunged party is entitled to rmver the cost of completiig the work, "such wst to be assessed at 

the time that itîwas reasonable for him to carry out the work". 

l 
6.25 The construction contract Iaw of Ireland is the same. Ln Mumhy Y. 

I 
Wedurd County ~ouncil" , Lord I d c e  O'Connor spoke of the loss incIuding "the cost of doing 1 
the work which in breach of contract the defendant has fded do do1'. He added: 

1 "1 have &eady mentianai the case of the plaints who daes the work kimself l before he sues: 1 c m o t  SR that it matiers that he did, it without his being under an 
obligation to do it. Mer dl, he contractai for vduable consideration rhat it shouId 
be dune." 

6.26 This is exactly the position in which Czechoslovakia found itself 
1 CzcehasIuvakia was &Uy entitled, having ifseIf made vast expenditirres in connoztion with the 1977 
I Treaty, to do itself, as n a f y  as possible, what Hungary had GIed to do. And there is ample 
1 authority that Hungary must meet Czechoslovakia's costs in doing so. 

21 m.. al p. 44. 

Ibid., at p. 48. - 
23 (1994), Vol.1, S. 154-160. 

24 2 Irish Reports 230 (1 92 l), at p. 240. 



6.27 Far fiom enunciating a doctrine thai "is v k t d y  unheard Judge 
Lauterpacht had ùitrodrreed hto consideration of an internabond treaty in rem a notion that is 

cornmonplace in d o m d c  contracts where the wronged Party cannot be put by money 

compensation alone in the position of the wrong never having occurred. The practice is so tamiliar 

that it could properly be termôd a "general principle" within Article 38(l)(c) of the Statute of the 

International Court - though Slovakia remains of the view that it is Hungary which has to show a 

mle of intemational law as tu why, hawig re f i rd  tu perfomi, it is entitled to stop Slovakia h m  

çecming the objectives of a stiii existing treaty. 

6.28 The entitiment of the wronged Party ta cumplete the construction - even 
though the contract had indeed assumed performance wouId be by the defaulting pmty - is shpiy 

assumai in al1 the Ieading textbooks on construction law, and the matter is subsumed in the 

discussion of damages. Thus Keatinn on Building Contracts, says: 

"Where the contractor M s  to cornplete, the m a r e  of damages in the h t  
instance is the difference between the contract price and the amount it would 
a d y  cost the employer to cornplete the contract work substantidlv as it was 
oriPinallu intendai. and in a reasonabIe marner. and at the diest  reasonabIe 
0~porr~ni tJ5  ." 

Further, where there has b e n  "srrbstantial cumpIetionn, a plaintif can rmver  for canying out the 

rmainbg works in a rasonable manne?. 

6.29 The position in the Uriited States is the sarne. The wronged party is entitled 

to cornplete performance of the contract work and to recover costs therefor "that wiiî put him in as 

gorid a position as he would have been had there been no breachH2'. This leadiig textbook states 

that where one party fails tu keep its agreement under a constniction contract, the masure of 

damages tu the other p q :  

"... is dways the mm that d l  put him in as good a position as if the contract had 
b m  performed. If the defect is remediable fiom a practical standpoint, recovery 

25 Hun@ Chunter-Mernoriai, para. 6.65. 

26 5th ed 1991, p. 202 (emphasis added). See, also, Mertens v. Home Freehold Co.. 1921. 2 Kin& Bench 
526, Court of Appeal. 

27 Ibid. - 

28 Williçton on Contracts, 3rd ed. (I968), vol. II, S. 1363, Building Contracts, p. 340. 



1 generdy WU be based on the market pr ie  of cornpleting or correcting the 
perf~miance~~ ." 

I 6.30 WiHiston refers approvingly tu the summaq of the rule given by a court3' : 

l 
"The fundamental pruiciple WM underlies the decihons regardiig the masure of 
dmages for defects or omissions in the performanl of a building or construction 
contract is that a party is entitled to have what he contracts for or its quivalent . . . 
[the aggiieved party] is entitled to the cosi  of malhg the work conform to the 
contract." 

631  The situation is no different in civil law jurisdinions. The French Code 
1 Civil provides in Article 1144 that where there is an obligation de faire that has not been met, 
I performance is authorised of that obIigation by the wrongd Party at the expmse of the pmy who 

sbdd have performed the obIigatiod1. 

29 m., at pp-344-345. b, aiso Kevstonc Eneinetinr Corn. IV. Sutîsr, 196 Md. 620. 78 A.M 191 for 
the proposition that when a party to a building contract f&ls ro per fon  one of the remedies to the 
other p a q  is to cumpItte the antract and charge the cost d the wrong dxr.  

I 

6.32 As Jiidge Larrterpacht painted out in 

JO Shcll v. Schmidt, 16.4 CaLAm. Zd 330,330 P2d. 8 1 7 . 7 6  c~rLcIenied 359 US 959,3L.M 
2d 7ffi, 79 St. Ct. 739. I 

the Petitioners Case, a refusa1 by one 

31 1 S. 1 144 provideç that: "Le crhcier  pait aussi, en caç dtinexItian, ttre autond 4 faire executt lui-mZe 
I'dIigation aux dépens du débikur": 'The d t o r  may al=, in caçe of inexalion,  be authorid fo have 
the &ligation executed LmIf al fhe ex-petrçe of tke dehtor", lamkki trans. S. 1 144 of the French Civil 
C h i c  a d d r m  aU khds of obligations. While açlmowledging /bat the situation of debtois and ncditoa is 
not identical to the situation of the parties in the present case, it is analogous. In "ordinary contracts" a court 
order may first be needed, but in wses gwemed by cornmendl law or in casw of urgency, notice to the 
defauiter sunim. B. Nichias, The F ~ n c h  Law of C o n u  24d ed. (1992) at p.217. Hungary had ample 
notice h m  Cmhoslovakia of its intention to p m  with Variant "Cu if Hungaq repudiated aü intention 
of performing its obligations. 

party to perform its obligations will necessarily entail certain deparhires by the injured party fiom 

the origmi t m s  of the treaty when it cornes itself to perdlm those agreed obligations. He had 

On appmximate application it might be u&d to refer to k 2 l k  of the Rusçian. Civil Code which provik 
as follows - "h sase of non-pe~ommce by the obiigei of an ~obliga~om to can)r out a rpaifc ti& the 
&Iigee is entifloi in c a q  out this bsk at the obIigets apm, ,da othenviçe provided for by Iaiv or the 
con= or to de& damges." The Civil Cbde of the FFSR, 1 I Jme 1964, as amendai. This 
entiflement k &med in Artide 397 of ihe 1994 Civil C d e  of T e  Rusian Fdemlion (bans. 1995 by W.E- 
B d a ,  interList, London and Momw). This pimides 'ln the yent oftbe fadm D psrform an abli@on 
by a debtor ... m filUi1 wuk ... the M t o r  sMl haye the right within a msmable p ï o d  to 
mmmission die firtfrlrnent of the d~ligatian to {sic: "hm" is clqrly intendedl third pemw for a 
p r i ~  or to fuEi it bjl his owrt sorts unIws it foIIows othenvise from a hw, other legal acts, the contract, or 
the essrnce of the &digaiion, and 10 demand h m  the debtor cardpensation for ne- expenses and oher 
loçses incurred." 



: .  
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1 
1 

spoken of the need for performance by the non-violating party to "be applied in a way 

approximating most closely to ifs primary object" and noted that that ensured that what was being 

dune was &hg eEect tu the instrument, and not changing it32 . 

6.33 , In this context it is striking that, in the contract law of pubiic utilities, even 

where a party is unable to perforrn its contract through no h l t  of its own, a substitute performance 

by the other party wiii be allowed (provided that does not place significantly heavier burdens on the 

non-defaulting party), Thus, in the Cariadian case of Placer Developrnent Lùnited Y. British 
3 Columbia Hydro and Power  uth ho rit$ . the defendantsi power line was dam& by a l a d  

strike of the plaintes employees. Three weeks Iater, the defendant having fiaiIed to repair B e  hes, 

the plaintifîentered ont0 the defendant's property, without permission, and wmpleted the repair of 

the power lines. The Suprerne Court of British Columbia found unacceptable the refusai of the 

defend& "fo fake any risk at di, no matter how remote, tu honour its contract". Suscient weight 

had ncit been given tu the duty the defendant owed the pIaintif and tu the plaintis mounting 

monetary fosses. In the circumstances the plaintif was entitled i tseE tu secure performance of the 

contract obligation that had been the duty of the defendant. 

I 

6.34 This principIe wouId seern to be a fortiori when it is not the acts of ttiird 

parties that had made performance di%cuIt for H u n g q .  

I 

6.35 Slovakia concludes this section by submitting: 

- A p a q  wrongd by non-performance of a contract by another party is 

entitld tu be put in the position as if the defauIt had not occurrd. 

- In "non-ordinaq contracts", and particularly in treaties and contracts for 

objective and continuing regimes, and for rights Lm rnoney 

compensation wiII not secure that entittement. 

32 Admissibilitv of hearinas of mtitioners bv the Comrnittee on South West Africa. Advisow O~inion of 
Jiine 1 st. 1 956: LC.1. Remrfs 1956, p. 23 at p.#: and Slovak Mernorial, para. 7.2 1. 

33 45 British Cbiumbia Law Remris 329 f 1383). 



- in such circumstances, the wonged party is entitIBd i&If tu perfom the I 
contract obligations which should h h e  been perhrned by the defaulting 

I 
psrty, as approximately as possible th the treaiy or contract, and to secure 

I 
the objects and purposes of that treah or contract. 

- ~y mm, there is no rule or bnerd p ~ n p 1 e  of iaw to ruppon 
1 

Hungary's contention that a party in default of its obligations cm insist that 
I those obligations be not performed, its cast, by another. 

- This principIe is referrd to by Judge 

the Petitioners and reflects 

established in the construction and 

systems. 

I - In particular, Hungaty cannot cIaim that Czechmlovakia, and now 
I Stovakia, has lost its enf itIemenf tu secure the objects of the 1 977 Treaq 
1 because Variant "C" is necessarily nob identical to what had been envisaged 

if Hungary had perfonned its obligatidns. 

Lauterpacht in his separate opinion in 

a generai pnnciple alreaây weli 

public utilities law of d'ierent iegal 

- And it was undertaken at a reasonable time, giving Hungary ample time to 

reconsider its attitude. 

- Variant "Cu is in al1 essentids cIoseIjr 

under the 1977 T r e .  adding no burdens 

- Accordingly, nut ody was Cz~hoslovakia hlIy entitld to pro& wifh 
1 and to have put Variant "C" into operation, but Hungary is liable for the 

costs. 

appruxîmate fo what was envisagai 

for Hungary- 

34 Adrnissibiliiv of hmrings of wlitioners bv the Cornmittee on kouth West Africa. Advimn, Ooinian: of 
June 1st. 1956: I.C.J. Re~orts 1956, p. 23. 



B. The Du* tu Mit baie 

6.36 Without ever actually denying the existence of a duty to mitigate, Hungary 

seeks to cast doubt on it. It is suggested that it is not a general principle of international Iaw, 

because the examples that Slovakia had cited in international tribunals actuaiiy referred to, or where 

based in, municipal law. But a general principle of law, to be appfied by an international tribunal - 
and by the International Court - under Article 38 of ih Statute, is exactly a principle that is present 

in most domatic wstems35 . 

6.37 So it is not easy to understand what IegaI point Hrrngq is making at 

paragraphs 6.105-6.1 18 of its Counter-Mernoriai. 11s cornplaint appears to be that the principIe is 

on occasion applied by international tribunals, though stemrning from municipal law. In any event, 

it is clear beyond doubt that this is a general principle of contract law recognised in diverse Iegal 
1 
I 

system~~~ . 

6.38 The fact that the matter has arisen only occasionally in international 

tribunds is without Iegd relevance. And the matter is sci ruutineiy accepted that it is ody whcn, 

very unusudly, it is chdlenged - as dso with Hungary's denial fhat an aMeved p a q  is entitled tu 

peform itself the obligations of a defaulfing partnu in a mntract for rîghts in rem - that the matter 

fds for resolution in inremabiond lit igat ion. 

35 Sec. Wald&, "General Course on Public International Law", 106 Hame Recueil (1962-10 p.54; Lord 
McNair in Intemationai Statris of South West Afiia. Advisory Opinion: I.C.J. Remrts 1950, p. 128 at p. 
148. k, dso, Lord Phillimore's miement in the m m  of d i m i o n  & the Advimxy Cornmittee of Jurists 
on Ar!. 38(I) CC 1, Pr& verhm of fie P r d n w  of the Cornmirte (June 16-JS 24, I9m, L.N. 
PubIication) p. 355. 

36 For the pmpsitian that this is a part of Engish, her ican and G e m  laiv, çee, TreiteI, R e m d i s  for 
Bmch of Contract - a Comparative Amunt  (19881 p. 180. Sec. aise AIT. 254, pam 2 of the German Civil 
Cde, Art 254 ofthe Russian Civil Code, Art. 88 Uniforrg Law on ththe Intemtional Sale of W, Art. 77 
United Nations Convention on Contracts for the Intemational M e  of Goods. On fhe duty to mitigate in 
South African (Roman-Dutch) law, Joubert, General Pïinciples of the Law of Contract (1987) p. 254. 
Sec. also, thc Czechoslwak Commercial Code 5 13/91, whch entered into &ect on January 1, 1992, and 
which is still in eEed in Sfwakia. Article 384 provides, inter alia: "(1) A pemn facing the thrat of 
damages is obIigated takjng in10 aoanint the c i e m  of the mse, to iake measures ne- to avert 
the damage or to mitigate it. The obligor has no duty to wmpensate the darnage lhat was sud due to the 
failure of ihe damaged person to fuif~l this obligation. (2) The obligor is obliged to pay aii costs that the 
othcr p a q  may Iiave incurred in order to Ml its obligations under (l) ." 



6.40 The relationslip has been clearly explhned: 

- 134 - 

j~&cation"~'. This is to oversimpi@. Siovakia has 

approxirnate application ofa treaty is closely refatd tu the 

I W O  dwbt the m a r e  of damages and the pkintids duty and abiiîy to mitigate 
are logically distinct concepts ... . But tu sume exient, at I a t ,  they are mirror 
images, pafiiwiarly in cases of damages for breach 8f contract; fur the m a r e  of 

I 
damages cm be, very fiequently, arrivd at oniy by postulating and answering the 
question, what can this particular pIaintiFf reasonablk do to aIIeviate his 10s and 
what would be the cost tu him of doing so at the t im$ when he could rrasonably be 
expeeted to do it ... [A]lthough the two concepts of ~ e a s u r e  and mitigatiw may be 
l o & i d y  distinct, 1 doubt whrother, at any rate in the contera of a contractuai clairn, 
fhey can praclidy be treated separately because the knquiiy is to what mm would 
be required to put the plaintiff in the same situation $ that in which he would have 
b e n  if the contract had been performed, almost neîe~sarily involves an enquiry as 
to what surn would be reasonably required by him do rnitigate by putting hirnself 
into that position38 ." 

already shown that the entirtement fo 

issue of d e k k  in non-performance. 

6.4 1 It is genedy ampted that an act in mitigafion may indeed be an act not 

And because the defltulting party wiil be rquird tu pay fur Ioss and damage* it is dso dosefy 
I relatai to the issue of mitigation. The putting into place of the Treaty obligation may dso be the 
I 

b a t  way of mitigating the lm and damage occasion4 tu dafe by Hungary's refird tu perfonn and 

purportai tennination of the 1977 Tmty. 

wholly identical to the original cuntraît, but dosely related' to it. As noted in Famswurfh on 

~ontracts" : 

"Whether an available alternative üansaction k an aiPropriate substitute depends 
on many fadors, including the similarity of the perfomance that the injured Party 
d l  receive." 

In the case of Hoehne Ditch Co. v. John Flood Ditch CO.# ,  the defendant, having agreed to cary 

the plaintifPs water in its ditch, subsequently refused to do d. The plaintiff built for itseif a new 

ditch and changed the point of diversion. The defendant c 1 aimed that it was not liable tu pay 

37 Hwgarkm Cornter-Mernori& para. 6.1 13. 

38 R;fdford Y. De FrdxNille, 1 Il England Law Remrts 33 f 19781, 

39 (1982) at p. 167. 

at p. 44. 



damages because of the plainWs own wrongfbl act. The Supreme Court of Colorado held that the 

ptallitBs act couId amount to reasonable steps taken in mitigatian: 

"We are not prepared to say ... that the pIaintE, as a matter of law as appIied 
thereto, did not have a Iegd right tu constnrct a new ditch and change the point of 
diversion after the defendant had refirsd tu cmy the plairiWs appropriation 1i.e. 
w a t 4  as by contract it had agreed to do4' ." 

The pertinence of these p ~ c i p l e s  to the facts of the present case is apparent. 

6.42 h is of course nght, as Hungary contends, that the duty tu mitigate m o t  

authorise an illegal act. But it cm cettainIy justiSl the selection of a IawfiiI option by one party in 

the face of non-pwformance by the other. And Slowdia has already show that, in a situation such 

as the Wikovo-Nagymaros Project, the option to perform as nearly as possible the Treaty 

obligations was both Iawful and in fact a mitigation of other even greater Iosses that wouid 

otherwise be borne by C~hosIovakia, and now SIovakiq for which Hungary wuuId be IiabIe. 

6.43 As for Article 27 of the ILC Draft Articles adopted on 2nd Reading on the 

Law of Non-Navigational Uses of International Watercourses (which Hungary expressly recognises 

tu refleci generd international law), Siovakia believes that Variant "C" does hded mitigate 

damage caused by Hungary for Hungary (as weII as for Slovakia). This is exactly b m s e  it 

approximates performance of the 1 977 Treaty, which in turn was agreed to by the parties to protect 

both States - Hungary as weU as Czechoslovakia - from the catastrophe of repeated floods (which 

are specificaliy mentioned in Article 27). So even though it is not the applicable law in this case4', 

Variant "C" dues conforni with Article 27 of the ILC Draft Articles. 

6.44 Hungary makes two fiirther points refa~ing to action in mitigation. Firçt, it 

prefers "a negotiated solution ... balancing the share of costs and benefits among the two 

parties..." . Slovakia has already observe. in its ~oun te r -~e rnor ip  that Hungary's suggestions 

41 m., at p. 169. 

42 See, para2.27, aime. - 
43 Hwganan Cornter-Mernorial, pam 6.106. 

44 Slovak Counter-MemoriaI, para. 7.122, a. 



for "bdanchg the shan of mas and benefits" b a r s  no relation whatever to the actual and nal vas 

losses amahed by SIovakÎa at the hands of Hungaq. 

C. Canntemeasures 

6.46 Because Czechoslovakia was and Slovakia is entitled to secure the objects 
l 

6.45 Hungaty also appears to ~ u g ~ e s t ~ ~  

and purposes of the Treaty for the W i k o v o - N a ~ a r o s  ~koject in the face of Hungaty's fdure 
l 

that action in mitigation somehow 

to perfom its obligations, Slovakia does not see Vari t "CM as a counte&easure. A iin 

becurnes udawful when "the treaty bindirig on the two parties contains a provision establishg 
I negutiation as a regular pracess for implemenfation of treaty obligations" - a remarkabIe comment 
I 

fiom the State party which had purported to terminate the reaty five months befbre the putting r into operation of Variant "C". Hungary reitemtes again, apparently beliwing it relevant to the issue 
l 

of mitigation, that it "repeatedly sought ways of resolving the issue". Slovakia has shown, in its 
I 

~ernorial" ; ~ounter -~ernor ia l~~  ; and in this ~ e ~ l y ~ '  that far fium =king ways of resohg the 
I issue, fiom eark 1990 dl Hungary was inkrested in was the negutiation of the termination of the 
I 

Treaty @ut not the melioration of any objectively identified environmental problems); and dl it 

was interested in litigating was Variant "C". 

c o u n t m m r e  is a rnc~~urejurtifying a State's n~n-corn~~ianke  with one or more dits obligations 
I towards another State which has wmmitted an internafiondy wrongfUI a d g .  SIovakia needs no 
I 

justification for non-wnnpliance with its obligations t o w a r d s i ~ u n ~ ~ ,  as it has mmplied 4 t h  d 
i 
! such obligations, includhg when implementing Variant "Clt. however, Slovakia has already show 

in its Counter-Mernorial that, even if Variant "C" was an act bf ~zechoslovakia in nonoompüanm 
1 

with obligations owed tu Hungary, it could in fan atül be jusfi fied as a muntemeasure Slovskia 
I I 

45 Hunganan Counter-Mernorial, para. 6.1 14. 

49 ILC Dr& Article 1 1, AICN.4L.480.25 June 1993. 



SECTION 2. Confarmity with Other Relevant b a l  Rulq 

6.47 Slovakia fias already amply shown that Variant "C" does not confiict with 

any of the treaties relevant to the internationai fiontier between Hurrgq and Czcehoslovakia, then 

~lovaki2~.  

6.48 Slovakia has also shown that Variant "C" is fully in cunformity with the 

1975 Baunday Water Management ~greement~ ' ). Hungary rehirns to some of these matters in 

its ~otrnter-~ernorial~~ ). It cites Article 3 0  of the 1976 Agreement, whereby the @es are net 

to cmy out water management activities without mutual agreement. But the 1977 Treaty exactly 

represents that ''mutual agreement", and to that extent ~ipplements the general provisions of the 

1976 ~ ~ r e e m e n t ~ ~  . 

5.49 Hungary mgge~ss4 that as the 1975 Agreement applies to all boundary 

waters and not oniy to the Danube, the 1977 Treaty could not represent the "mutual agreement" 

foreseen in the 1976 Agreement. But Article 3(a) of the 1976 Agreement does not speak of a 

single mutuaI agreement. Ii rders tu mutudry agreed conditions. If, in relation tu the Danube, 

there was later mutual agreement on water managemerit by Vrrtue of the 1977 Treaty, then those 

activities in the 1977 Agreement were hlly compatible with Article 3(a) of the 1976 Agreement, 

notwithstanding that they did not regulate dl boundary waters. 

6.50 Hungary wntends that Article 3 of the 1936 Agreement was violated "by 

not giving due notice to Hungaq of the construction of Variant "Cm, and by not entering into 

consultations". Slovakia was not in fact bound by any duty to consult fuliy. The duty to consult is 

a general principle of watercourse law. But it is hardly incumbent upon a party seeking 

-- - '" - Se, SIovak Mernoriai, paras. 7.48-7.62; SIovak Countr-MemoM, m. II. 11-1 1-18, 

51 Slovak Mernorial, paras. 7.63-7.7 1. 

52 Hungarian Counter-Merno&, paras. 5.534.56. 

I T  si, Slovak Mernord, p. 5.44. 

54 Hungarian Counter-Mernorial, para. 6-66 



I approximak appiication of a treaty because of non-performance by another Party, to be under a 

duty to wconsult" that wongdoer.   ut in any event SiovakiQ has shown that ~ungary was indeed 
l 

the basis of sciwitific -dies whether grnuine and signifidant problems did exist, and how to 
I 

address them. Tks has been show by SIovakia in Chapfer IV of its Memonai; in Chapter Y d i t s  

Cain?-Memanai; and in cvnriderable Cn.! in fiapiers WImd VIII ofthe preieif Rrply. 

notified that continued suspension and abandonment of its &bligations would enid an alternative 

6.51 Finaiiy, Hungary cornplains that Variant "C" was not foreseen by the 1976 
I Agreement. But Variant "C" is the best possible application of the 1977 Treaty which = agteed. 

1 A s  such, it fully m e t s  the nquirement of Article f(a) of the 1976 Agreement notwitktanding that 
I I 

sufution being found" and that Hungary was fully aware 

I Hungaq has made it necessaq because of its failure to cany dut those measures it contracted for in 

I 
1977. 

of the corsideration being giwn by 

Czechosluvakia to alternativef provisional du t i od6 .  As for the deged Mure to mdt ,  

Sloval<ia has also fuiiy evidenced Cmhoslovakia's willingnek at dl times to connilt to estabiish on 
I 

6.53 In its Couder-Memod Hungary claih th& Variant "C" violates Article 3 
l 

of the 1948 Danube conventions7. The first paragraph of Artpk 3 stipulates that: 

6.52 Variant "C" is aiso fuIIy compatible with 

I 
"The Danubian States undertake to maintain their sections of the Danube in a 

l navigable condition for river going and, on the appropriate sections, for sea going 
I vessels, to carry out the works neceçsary for the mairitenance and improvement of 

navigation conditions and nat to obstruct or hinder navigation on the navigable 
channels of the Danube. The Danubian Wes ?hall consuit the Danubian 
Commission (Art.5) un rnatters referred tu in this article." 

I 

the 1948 Danube Convention. 

I 
6.54 Hungary appears to argue that the 1977 Treaty is not relevant ta the 

implernentation of Article 3 of the Danube Convention as "imdrovernent of navigation is not one of 

the major objectives of the 1977 ~reaty"". To support :hb vinv the preamble is W. The 

55 Sec. SIovak Cotinter-Mernoriai. paras. 5.25 and 5.68. 

56 Ibid. - 
57 Hungarian Counter-Mernorial, paras. 6.676.74. 

! 
5% M., para. 6.71. 



reference to the development of water murces and transport in the prearnble was certainly 

understood tu embrace impraved navigation. Article 1 of the 1977 Treaty is replete with refermas 

tu navigation and Iocks. Chapter Vi of the Treaty is i n d d  erititled 'Navigation". It is e q d y  

c1m fiom Article 18(1) that navigation was very much part of what the parties were agreing 

upon. Further, both Hungary and Czechoslovakia perfectly weU hew of the Danube Commission's 

recommended depth and have undertaken to cumply with this. They conclud@ that this 

cornmitment muid udy be met by the G!N Projm. Bofh parties aiso knew that the Project wauld 

improve the navigability of the Danube fiorn 120 days per year tu 330 days. The Treaty Project 

would thus g r d y  improve navigation and provide greater deetY That both parties were aware 

of, and had determinecl upon, these navigation improvements is undeniable. And it is not for 

Hungaq to require the Court to cal1 this into question. 

6.55 H u n g q  points ta ArficIe 1 8(4) of'the 1977 Treaty and protests that under 

Variant "C" there is now no international navigation in the main bed of the ~ a n u b e ' ~ .  But the 

Project exactly envisaged the new, hproved international navigation being moved out of the old 

bed into the new canal. H u n g q  merely protests what it jtself agreed to. Nothing in the 1948 

Danube Convention prohibitai the transfer of international navigation h m  the main fiver bed into 

the canal, and indeed the Danube Commission had approved the concept ofthe ~roject~'. 

6.56 Nor does anything in Variant "C" - sa closely based on what was intended 

in the Project - violate Article 3. The Danube Commission wm notifiai about the damming of the 

Danube, to enable the implementation of Variant "C". No rnember of the Danube Commission 

(save Hungaq) questioned the nght of Czechoslovakia to transfer navigation into the canai. 

6.57 Only internationai navigation (as envisaged in the 1977 Treaty) is now 

excluded fiom the old rivert>&. While the use has for the moment ben lost of some Ianding stages 

for pleast~re boats, no cornmerciai ports or hahaors have b e n  i n t e f i r d  with by Variant "C" 

(there being none) - and nothing has happened that was not envisaged by the 1977 Treaty. And 

such impact as there is upon Hungary's "rights" between rkm 1852-1 8 1 1 in n p a k  management is 

due sotrlely tu Hunguy's o m  resulu te refusai to irnplement its 1 977 Treaty obligations. 

59 M., para. 6.68. 

" - See, Slovak Counier-Mernorial, para. 7.1 16, where details are given. 



6.58 Hungary is also weii sware that th& secund stage of Variant "C" allows . 
I 

route for nangation within the old riverbed - and the dedign of the undenvater weirs wiil not 
I preclude this. Slo&a has b e n  systernatidy fiKIling its obligations under the 1948 Danube 
I 
I 

~ o n v e n t i o ~ ~ '  an$ the pertinent question is as to how H u n v  will "ensure unuttempted and safe 
I 

navigation un the Danubeua un the N ~ a r o s  m u r ,  given its refusal to do it through the agreed 
I 

mechanisms of the 1977 Treaty. 

l 
6.59 Hungary dso cIaims that the Daube Fisheries Agreement of 1958 has been 

I 
violatgi by SIovakia in the putthg Kso operation of V& 1tC1'5 and refers pa~ialariy to 

I 
paragraphs 3 and 4 oî Article 5 of that Convention. lIdngary asçens that Slovakia has not 

I 
safeguarded the migratq  moments  of 6sh and safeguardd theû breeding . 

6.60 The migration and breeding of fish is indeed an important matter and ifs 
I 

protection wiII depend upon the particular ckcumstanm. If dams or similar works Mock the l 
migration ,routes of anadromous species, such as idurgeon, salmon, sea trout and herring then, 

according to sorne expert Mews, a special "8sh pass''woulc( need to be constructed. (However, 

even then the "6sh pass" may not be the best sulution if there is a Iarge upstream area of statiunary I 
I water, such as a resemir, which has a disarientating cfect on migration patterns.) But no purpose 
I 

is sewd by the construction of fish passu Ui lowIand zon'es, where there is littie migration of 
I 

anadmtnous fish, and where litophii species do not requirj migration thmugh the whole river 

6.61 In the light of these consideriations, A d  bearing in mind the existence of 
I 
1 water works on the Lower ~ a n u b e ~ ~  and water works on the Upper ~ a n u b e ~ ~  , no rd purpose 

61 It is al= notimble that Hungvy in its pleadings avoids aü refhnce IO the w n d  para&raph of Amclc 3. 
whe-: "The riw W may within their own jurisdidio: undertake wrks for fie mainterrarice of 
mvigation, the execution of whch iç n m i t a f e d  by urgent and unforeseen cinmmmcw." 

I 
$2 Hungarian Cornter-Memonal, pua. 0.74. l 
63 For sxpen comment to this effect prior 10 Ur signature of th! 1977 Treaty, 1. Basil. "Information 

on effectiviw of fish leads from the fishing standpoint to eir need in future", (1974) Procesdings 4 ' from the Conference of Ichthyologic Section . Patince, SR: J. HolEik, "Water stnichircç and their 
impact on ftshing", f 1974) Prxeedrngs from the Conferen= bf IchthyoIogic Section, Patince, SR 

I 
6.1 That is, Iron Gate 1 and II in Roniania. l 



was served by a fish pass. As for the Cunovo weir, within Variant "CH, a permanent navigation 

lock that is presently under construction for boats and sports-vessels wiil make it possible for fish 

that accidenay 5nd themselves in the weir during their migration period to paçs through. 

6.62 In order to ensure environmental conditions that guarantee normal 

spawning, it is desirable to connect the branch systems on both sides of the old riverbed of the 

Danube - that is, in Szigetkoz and dso in the lefi side branch system. This cm be dune ody by the 

construction of underwater weirs in the oId rive&&. It is thus of considerable importance that 

Hungary has now agreed tu construct at rkm 1843 one undenvater weir, on the bais  of the 

Agreement of 19 Aprii 1 99566 . This substantial wcir structure, with its ro& slippage, wiii fully 

guarantee fish migration between the branch system of Szigetkoz and the old riverbed and thus 

address the prublem duded tu by Hungary at paragaph 6.77 of its Corrnter-Memurial. 

6.63 Slovakia has repeatedly stressed the need for the (agreed) construction of 

several underwater weirs in the old nverbed of the ~ a n u b e ~ ~ .  This would not only solve the entire 

problem of Esh migration between both branch systems and the old riverbed, but it would increase 

the dîversity of habitats for fish, and pcisibIe breeding gruunds. It would al% mate an 

unpreedented example of restoration of oirginai riverain habitat. 

6.64 Tt may thus beseen that Variant "Cm isnot hcompatiblewith the 1958 

Danube Fisheries ConvenSron and thaî it behoves Hungary tu approve memures, anci itseff to 

engage in measures, tu safegrrard the migratory rnovernents and spawning of fish on this section of 

the Danube. 

65 Agrment betrveen the Govern~nent of the Siovak Repubric and Goveme~rt of the Republk of 
B t i n g q  Concerning Certain Temporaq Measrires and Discharges in the Danube and Mosoni Branch 
of the D w u k ,  13 April 1995. Annex 1, hereto. 

67 In fact, the EC experts recomrnendd at least two weirs - sec. EC Worhng Group report of 1 
Decemkr 1993, Hungarian Mcmorial, Vol. 5 (Part II), Annex 19 (at p. 816). 



6.65 Hungaq in its Counter ~emorîall refen to "Slovakia's Argument that 
i 
: I 
1 

Variant "Cu was lawful apxt h m  the 1917 ~raty<'".  Sloyakia has rather said that VMant "Cu is 
I iawfU1 by reference tu the applicable Iaw, the 1977 Treaty. The pufikg hto opetaticln by 
I 

Czechoslovakia of the CabEkovo sktian of Variant "C" is ldpo lawfii1 by referaice to customsiy 

international law. 

1 
6.66 Hungary does nut persist with its argument thai there is a perernptriry nrle 

prohibitin8 the diversion of b o u n d q  rivers. Rather, it 

wnsented to. Further, Hungary says that the Treaty was 

utdateral, but was to occur in the framework of the joint 

its own violations as the reason for fiirther "withdrawing" 

Meuse cases to show that Variant 'CH would be consonant with generai intemational l a p .  
! 
l 

I Hungary finds differences between the cases that it deems criticai. It is of course tme that the 

1 divert& water in the Lake Lanoux Case was tu be re tord  tu the River Cao1 before it reached 

I Spanish territoty. But there is nothing in the case tbat itm on that point - the case concerneci, just 

1 as here, the impact of the diversion on Spaids clairns a! a riparian". Indeed, the Award 
! emphasises that the principle of territorial sovereignty yields 10 the limitations of international law, 

I both by reference tu the Additionai Act and otherwise, and that comprehensive agreements must be 

songhtn. 

cornplains that the diversion is not 

consent to a diversion that was not 

integrated system6'. Hungary thus uses 

consent given to the entirety of the 

The Slovak Memonal examined the 

69 bid., para. 6.43. - 

Lake Lanoux and Diversion of the 

70 SIovak Me~norîal, para. 7.43, S. l 
1 il Further. Hungary emphasües the 4 0 h  dcviation - but aii but id km of W m the b s  of agreernenc 1 including al1 of the major installations. 
I 

! 72 Lake tanoux Ahilration (France Y. Svainl. 24 IntemtiorraI 1 Law Rmm f 1953 101, at p. 119; 
i Unif& Nations Rcmm of Intemiionai fiitral Atvards II 957) h 285. Tiie A d  m e r  ernphash that 

ccinçuItations and negofiafions "mm be genwne, m u t  compiy thth the mis a f g d  faith and musl not be 
I 
I mere fonditiw". I 



6.68 Hungary introduces long passages from the Lake h o u x  award to show 

that on "a carefiI r e a d i  it "contradicts the SIovak c ~ a i m " ~ ~  . They do nothing of the sort. W t  

the passage at page 303 of 

indeed shows is that, udke Hungary, Spain made no unsupported daims ofa diminution of waters, 

pollution due to the diversion, or aliegations of tisks beyond those in "other works of the same kind 

which today are found dl over the world". The Court will determine whether, in the present case, 

such cIaims are b d  on ariy m n d  sciwirzc evidence. But thai bct wi hardty make Lake Lanoux 

les than authority for whât it detemhd on the claims before it - merely, that so long as the waters 

are returned, even substantial changes in river flow require no consent of the other riparian. 

Variant "C" entailing no substantial diminution of the waters to which Hungary is entitled (although 

Hungary wilI in fact be receiving more water than is required by the 1977 Treaty), nor cauimg 

puIIution of the retrrmed waters- nor presenting risks of a diEerent order to thuse known elsewhere, 

the Lake Lanaux principle d l  apply. 

6.69 H u n g q  dso introduces citations (from pages 306-307 and 3 1 1 of the 

Award) in which the Tribunal refers tu the obligation to negutiate and to the suspension by parties 

of the exercise of their rights in order that the negotiations can succeed. But this is tu take those 

passages out of their context in a most misleading fashion. In the present case the agreement - the 

1977 Traty - already exists. Hungary relies on these extracts for an entirely diierent proposition 

îrom that in the Award - nameiy, tu contend that, notwithstanding an existing agreement, one party 

can dernand that another party suspend the exercise of its rights in order tu negoliate the demise of 

the agreement. The paragaph irnmediately preceding those cited by Hungary (from pages 3 06-307 

of 12 United Nations Reports of International Arbitral Awards. 1957) makes the point. It reads (in 

EngIish f ranç~ation~~ ): 

"In eEect, in order to appreciate in its essence the necessity for prior agreement, 
one must envisage the hypothesis in which the interested States cannot reach 
agreement. In such case, it must be admitted that the State which is normally 
competent has lost its right to act alone as a result of the unconditional and arbitraq 
opposition of another State. This amounts ro admitting a 'right of assent', a 'right of 

73 Hungarian Counter-Mernorial, para. 6.48. 

74 24 International L w  Reports (1 953, at p. 128. That the passage ciled by H u n p y  is but a mmponent part 
of what has g n e  More nirty S n  k from die French venion cifed in tIie b i y  af pam 6.53 ("...Lia 
pratique internationale...'') but no1 fmm uze of the EngIish translation in fn. 59 ("Intemfianal p d c e  
q u i r w  ..."). 



I 
6.70 Read propedy in context, these p-es explain exmIy why Hungary may 

I not IegalIy hold up the implementation off he T-. Hungary, which refirsed tu negotiate anything 
1 
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veW, which at the discretion of one s#e paralyses 
juridiction of another. 
That is why international practice prefers to resort to 

but the termination of its obligations, was assening a "right df veto" over a project to which it had 
I 

the exmase of a territonal 

less extrerne solutions . . . . " 

agreed in a treaty. It denied to Czechoslovakia (and then ~{ovakia) their "normal u>mpetencen to 
l 

ad, "as a resuk of ... Nn&s1 unconditionai and artiitrary opposition...". Hungary was 
I 

eEmivefy deploying "a rigtit ofveto", and demanding a "right of~ssent". 
I 

6.7 i AS for the passage cited by Hungaq 4 t paragraph 6.54, footnote 60 (drawn 

fiom page 3 1 1 of 12 United Nations Reports of lntema!ional Arbitral Awards. 19572 it ir 
I 

noteworthy that the Tribunal s d ,  of the suspension of the fir l  exercise of rights during 
I 

negotiatiom, that if "engagements" to do this "were tu lbind t h  unconditionally until the 

conclusion of an agreement, they would, by signing them, hse the very right to negatiate; this 

c m o t  be presumedt'. Exactly W. Czahoslovakia offered td negotiate environmental guarantees; 
I it tolerated for t h r e  ktI years the deIay in damming; and it uridertook to mpt whafever measures 
I the trilaterd commission might propose. If it was requird unmnditiondy ta stop alI work on the 
1 

Project until H u n w s  agreement was secureci, then Slovakia would have lost both the right to 

negotiate and indeed the right to complete the Pmject as provideci for Ui the Treaty. 

6.72 Not ûnIy daes the text of the passage citôd by Hungary <hm page 3 I f )  
I qua@ the proposition that the parties must consent to the suspension of their fùli rights during 

negotiations, but so do the fàcts of the case. Before the b e went to arbitration France had 

announced a three month suspension while a ~ p w i a ~  ~ i x e x i  dommission p r e p d  propods.   ut 
I when the Speciai Commission terminated its wu+ having b e n  unable tu produce an acceptable 
I compromise, France resnrned its work. The Tribunal simply notd ,  without any adverse comment, 

117s that "the work had by the date of the presed judgment been ldgely cornpieteci ... . 



6.73 Hungary in its Counter ~ e r n o r i a 1 ~ ~  cornplains of CzechosIovakia's 

u n d n g n e s s  to engage in " r n d g f i i l  negotiations". But the record clearly shows th& the only 

negotiations that wouId be "rneariingful" for Hungary were those that wouId Iead tu the temination 

of the 1977 Treaty. D was fhus Hurigarfs conduci that was "incompatible with the good faith to 

achieve an agreement", to which the Lake Lanoux Tribunal had referred. 

6.74 h for the Diversion of the Waters fiom the Meuse Case, Sluvakia notes 

that, white Hungary apparently believes the 1977 Treaty irrelevant as the appIicabIe Iaw for this 

case, it wishes @ emphasise that th& case concerned "the particular treaty obligation in force 

between Belgium and ~ether lands"~ . That is of course true, though it is widely refmeû to - 

including in the work of the ILC on watercourses - as in any event closely accordmg to general 

iritematiunal law. But SIuvakia is çatisfied to observe that Hungary appreciates that when a freaty 

exists, it is indeed the provisions of that treaty that faII to lie appIied. 

6.75 The niles and pnnciples of generai international Iaw are relevant for the 

purpose of interpreting the 1977 Treaty, but do not mehow replace ctear Treaty tem. It is the 

mles and prUicipIes ofgenerd international. Iaw in e f f t  at the fime ofthe conclusion of the Treaty 

tu wtiich recourçe should be had, to the extent necessary, tu interpret the Treaty's tems. The 7977 

Treaty is a lex specialis fiom which neither contemporaneous nor later developing rules of general 

international law would derogate, to the extent that they were applicable - ody a contrary nonnius 

cogens would have this effect. As Hungary h s  itself ragnised, the 1977 Tr* "was consistent 

wiîh the maintenance of water q u e  and with environmental protection gener~yit'8. The 

conduct of CzechosIovakia and SIovdia h m  the w n d u a ~ n  of rhe 1977 Treaty to the present has 

I in any event been consistent with principles and rules of general international law concerning 

1 natural resources and the environment. 
t 

6.76 In respect of Variant "Ct in particular, Hungaq identifies a number of what 

it refers to as "custornary rules" whose "salience and speczc applicability" it cIaims to have 

76 Hungariai Counter-Merriorial, prurt 5.55. 

77 ibid., para. 6.6 I .  - 
" Y e a h k  of the IntemtionaI Law Commission, 1974, Vol. II, Part i l  187. 

7g Hungarian MemoriaI, para. 4.2 1. 



dmonstrated in iis ~emorial." Among these is "the p ~ î / p ~ e  of the rea~onable and quitable use 

of transboundaty natural resuurces", which Hungary clail, Slovakia regards as "only a 'sofi' 

6.77 The principle is set forth in Article 5 of the ILCs dr& articles on the non- I navigational uses of international watercourses, wkch is entitld "Quitable and reasonable 
I 

u t h t i o n  and participation". The principle of quitable and rasunable utilisation is mntained in 
I 

paragaph 1 of the article. Paragraph 2, which Iays dom the principle of quitable participation, 

provides as follows: 

nom".80 Once again, however, Hungary mischaracterises 

an atternpt to demonstrate that this principle, and its s b d c  expression in the context of 

intemational watercourses, mnstitutes a principle of international law. " It is telling howwer, rhat 

"2. Watercourse States sttail participate in the use, development and protection of 
an infernationid watercourse in m equitabIe and rasunable manner. Such I pimicipation inchdes bvth the right to utilize the waterconrse and the duty to 

I woperate in the protection and development thereuc as provided in the present 
articlesm . " 

Slovakia'ç position, which was cleariy 

thmghout its discussion of the principle Hungary does not: 

the concept as fiamed by the U: that of quitahie participation. 

6.78 The meaning of the concept of equitahle participation is elaborated upm in 

the ILC's cornmeritaq to this provision: 

so much as mention a key elemerit of 

'' Hungatian Counter-Mernoriai, paras. 6.18 and 6.19. 

80 m., para. 6.21. 

stated in its Mernorial: "SIovakia has no qume1 with the proposition that evolving international law 
I 

does i n d d  requîre rasonable and quitable use of mch shared remurces Ireferring to 

82 Hirngrim Counter-MemariaI. paras. 5.224.27. Hoivever, Fiungay I gws h o a d  fhjs, arguîng k t  the 
principie of quitable ulilisation a l  inkmaional watem- ("alradiy bebogal lo gara i  inkrnational 
Iaw" at h e  time rhe 1977 Treaiy was conduded. m., m. 6.28. Aç support for this proposition it refers to 
the w r k  of the International Law Commission in the field of in)ernational watefçouna; yeî this work does 
not purport to fix a çpecific date or even a general tirneframe when this principle became patt of generai 
internationai law. The fusl d i e a i  of the principle in the $3 work m s  in a 1982 reporf of a spnal 
rapporteur, it was then emMed in fhe articles adoptd by the Commission on reading in 1991 
and on s m n d  d n g  in 1494. I 

transboundary naturd resources]"" . Hungary neverthelm devotes the ensuhg six paragraphs to 

R e p ~ r t  of tI~e ILC on the Work of Its Fow-Sixth Session, p. 218, docriment A149110 (1994). 



"The cure of this cancept is cooperation between waterwurse States through 
participation, on an quitable and reasrinable basis, in measures, works and 
activities a i r d  at attaining optimd utilization of an international watercoum7 
consistent with adquate protection thereof Thus the principle of equitable 
participation ... recognizes that, as concluded by technical experts in the field, 
cooperative action by watercourse States is necessary to produce mrtximum 
benefits fur each of thern, whiIe helping tu maintain art quitable docation of uses 
and affordiig adequate protection to the watercourse States and the international 
watercourse itseff ... Thus watercourse States have a right to the cooperation of 
other watercourse States with regard to such matters as flood-control measures, 
pollution-abatetnent programmes, drought-mitigation planning, erosion controi, 
disease vector cuntrol, fiver regulation (training), the safeguardiig of hydraulic 
works and enW.omentaI promion, as appropriate under the circumstancea Of 
course, for greatest effectiveness, the details of such cooperative efforts shuuld be 
providai for in one or more watercourse agreements. But the obligation and the 
correlative right provided for in aragraph 2 are not dependent on a spec5c & ', agreement for their implementation . 

6.79 The details of the cooperative efforts Hungary and Czechoslovakia 

regarded as appropriate for the aitainment of optimd utilisation of the Danube were provided for in 

the 1977 Treaty. That agreement was obviously premid  upon the active participation of both 

parties in the construction, maintenance and operation of the systern of Iocks. Hungary's 

repudiaiion of the 1977 Treaty signa114 ifs refusal tu participate, contrary tu both the Treaty and 

the mte reflected in paragraph 2 of h i c l e  5 .  The cruciai point that paragaph 2 expresses is th& 

achievement of an equitable allocation of the uses and benefits of an international watercourse, to 

say n o t h  of optimal utilisation thereof, is virtually impossible in most cases without the 

participation of the states shaimg that watercourse. Hungary has prevented the achievemertt of 

optimal utiiisat ion of the Danube by abmdoning Nagymaros, and has deprived Czechoslovakia and 

Slovakia of ther equitable shares by refusing to participate on any basis, let alone an equitable and 

reasonabIe one, in the completion and operation of works relating to the Gabtikovo section. In 

addition, Hungary's failure ta participate has made if impossible tu ensure "adequate protection" of 

the watercourse: by refising for two years to râcharge the branch systern on its side of the Danube, 

Hungary has harmed the ecosystem of the watercourse in violation of Article 20 of the 

Commission's drafi articlesg5. In sum, the "right" of Czechoslovakia and Slovakia "to the 

85 Article 20 of the Cornmision's drafi articles, entided "Protection and preçewation of ecosystems", pmidw 
as follows: "Watemuw States MI, individidIy or jointly, protect and preserve the -stems of 
international umercorrrçes." m., p. 280. 



couperation of [Hungary] with regard to such matters as measures, . . . river regulation 

(training}, the safeguarding of hydrauiic works and has been vioIated by 

Hungary's r&sd tu participate in the anainment Danube througti the 

G/N Project . 

Vnplememation of the prùtciple of quitable and r-*able htilisation, and thus was designexi to 
l provide eaeh party with a reasonable and equitable share of the bendcial uses of the ~anube*~ ; and 

-nd that Variant "Cil has been nothing more than a good &th attempt by Creîhoslovakia (and 1 

I then Slovakiaf to implemnit the 1 977 Treaty as nearly as poy ible &er Hungws abandoment of 

6.80 As far as the application of the plinnple of equitable utilisation itself ta 
I 

Variant "C" is concernai, Slovakia has once again made its pusifion clear h m  the outset: "... 
I Variant %' hIIy confum to it whiIe Hurigary's entire conduct, fiom 1977 onwards, has been 
I 

unreasonabIe and inequitable"86 . In its Counter-Memonal, Hungary clairns t hat Slovakia has 

its obligations there~rrder~~ , 

violated the principle of equitable utilisation through the 

6.81 In the light of these points, it is ironic that Hungary would claim that 

operation of Variant "CM. Before 

Slovakia has violated the principle of cquitabIe utilisation t)rou& ifs acquisition' "of exclusive 

addressulg this chargef Slovakia woutd recaII two points: first. that the 1977 Treaty is a concrete 
I 

I 
controI over the production of electrîcity, navigation and water discharge in a vital commun reach 

I 
of the Danube". The Project is  still fully capable (except for khe Isck of Nagymaros) of providing 

I 
each paty with a rearonable and equitable share of the benefi$al uses of the Danube; it is Hungary 

1 that is obstniaing its o m  reali~ion of those beneficid uses tvgh its cominued refisal to live up 
I tu ito obligations under the ~ r e a t y ' ~  . Hungary, having abandoned the perfomance of its tresty 
I 

86 SIovak MenioriaT, para. 7.74. 

obligations, cm hardiy be heard to cornplain of cuntinued 

performance that was as  close to what was c d l d  for under 

87 m., para. 7.77. 

88 W.,para. 7.11, etm. 

performance by its treaty partner, 

the 1977 Treaty as Hungary's non- 

89 I Morwver, even under presenl conditions, SIovak Prime Minister MeEiar invited Hungry 10 take part 
in utilisation of GabEikovo, meaning thereby the setdemeni &f the Bungarîan çhare in the electricity 
produced (taking into account the pcrcentage of investment 
cause.), a proposa1 that has remained unanswerod tilt now. 

realised and compensation for damage 



participation would permit. "Exclusive control" is an odd way for a paty to refer to the situation 

that resuhs when it abandons its treaty obligations, Ieaving the other party to carry on without it or 

d e r  rnassive'damage. 

6.82 Hungary also hds  a violation of the principle of quitable utilisation in that 

"SIovakia has placed itself in the position of exercising manifold pressure on its downstream 

n e i g h h ~ u r " ~ .  But in the Lake h o u x  award, the tribunal deiared that "there is not . . . in the 

generdly accepred principles of international law, a rule wkch forbids a State, acting tu protect its 

legitimate interests, fiom placing itself in a situation which enables it in fact, in violation of its 

international obligations, to da even serious injury to a neighbouring stateMP1. Hcre, 

Czechoslovakia and SIovakia were "acting ta pratect [theirl Iegitimate interests" in cornplethg the 

Project as nearly accordirig tu plan as they m I d  without Hungary's participation, as explainai in 

Chapter V. In brie( Hungary's abrupt about-face in 1989 ànd the abandonment in m l y  1990 of its 

works under the Project left Czechoslovakia and Slovakia with no choice but to protect, inter dia, 

their substantid investrnent h m  serious deterioration and their citizens h m  potentidy devastating 

flood damage. Mureuver, as SIovakia ha demomrated, it has  caused H u n g q  no "serious injury" 

and is not "in violation of its international obligations." And findly, at no time has Czechoslovakia 

or Slovakia "exercis[edl manifold pressure on its downstream neighbor", nor does Hungary so 

claim. I t  rnerely dates that Slovakja has "placed itself in the position" of doing so - but this is a 

situation the Lake Lanoux f ribund rgcognised tu be a commun feature of modem Me, given "man's 

gro~ng maçtery uf the forces and secrets ofnatrrrettg2. 

6.83 Hungary further claims that Slovakia has created "a situation incompatible 

wiîh the inherent 'perfect equdity of rights* charactensing the comunity of interest which is at the 

core of the principk of q u i t d e  use"93 . The quotation is presurnably m a t  to be fium the River 

case, although the Permanent Court did not there use this precise phrase. It instead r e f d  

to "the perfect quality of al1 riparian States in the use of the whole course of the river and the 

! Hmman &unfer-Menional, para. 6.3 1. 

91 Lake Lanow Mitration Fmce v. Swinj. 24 International Law Remrts I195T), p. 101, at p. 126, 
Yearbook of the International Law Commissio~ 1974, p. 194, at p. 196, para. 3 of award. 

92 Ibid - 

93 HIIII-i Cornter-Mernoriai, prrra. 6.3 1. 



6.84 Hungary pmceeds to cornplain of the "dramatic decrease in the quantity of 

water received on Hungarian taritory since October 1 992j1%, and of the fact that "the adverse I consquences resulting Eum the operation of Variant Ç are direrent on both sides of the rivertEg. 
I 
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exclusion of any preférentid privdege of any one riparian 

Slovakia has already pointed outg5, it is in kct Hungary that 

Slovakia has show that to the extent that this decrease wa!s not the result of measUres to which 

Hungary had agreed in the 1977 T r w ,  it was the iesuit ollHungws own refusai to bing  uater 

into the branch system on its side of the ~anube" . Slovakia has also shown that the basis for 

Hungaiy's appraisal of the nature of the "consequences resuljhg Eom the operation of Variam C" - 
1 its 1994 "Scientific EvaIuation" - is toa Iittle, too Iate: it is flawed IegaIIy in that Hungary obviously 
I 

codd not have relied upon it in deciding to abandon its Treaty obligationsw ; and it is flawed 

fachially in that it does not square with otha scientific apprai!als of the effects of the Project based 

on actuai 

State in relation to the others"" . Y& as 

destroyed the "perfect equality" of the 

6.85 Findly, Hungary assens thst ~&dt ''C' "has created a situafun that 
1 

parties that had ben elaborated in detail in the 1977 Treaty by asserting the "prefertntial pnvilege" 

ofbrînghg the Project tu a hdt. 

constitutes the archetype of a violation of the obligation not td cause appreciable or simificant h m  

to another watercourse state"IO' . Characteristically, how 6 ver, Hungary does not speofy the 
I "ham" that Variant 'C" is supposed to have caused. SIovakia has addressed the issue of factuaI 
I 

" h m "  in geat detd  in this and other pleadings and will kt do so again here'" . For p&nt 
I 

94 Temto"al Jurisdidon of the Iniemfiod Commision of Uie dwr Oder. ludment No 16. 1929. P.C.I.J.. 
Sens A, No. 23, p. 5 ,  at p. 27. 

PT Ibid., para. 6.33. - I 
i 98 Slovak Counter-Mernorial, para 8.1 1. 
I 

l 
l -9 

I See Part III and Vols. II and IïI. hereta. See. also SIovak Cornfer-MernariaI, pam 8.2 1, g? a., conœming 
the actiiaI, recordai impacfs of V h t  "C'. I 

I 1 i 101 
I 

Hungarian Coun ter-Mernorial, p. 6.34 (emphasis in original). 

! 102 Chapters W and Vm of Slovak Counier-Mernoriai; =, dm, CChapters Xi-XIII, tielow. 
! 



purposs Siovakia witl co&e ÏtseIf tu noting the fulowirig: Hungary accepted in the 2 977 Treaty 

a "situation" substantialiy equivalent to the one prduced by Variant "C", any " h m "  to Hungary is 

self-inflcted in that Hungary refused to take adquate measures for the recharge of the side arms; 

and in any event, it is in fact Hungary that has c a u d  substantial h m  to Czechoslovakia and 

Slovakia in walking away fiom its Treaty obligations and forcing its Treaty partner to attempt to 

saIvage its investrnent by b&g the entire burden of cornplethg the G&ikovo &ion it& 

6.86 Not ody does Hungary distort the factud situation, it aIso misapplies the 

Iaw. It &st dixusses the obligation not tu cause significant hami at great 1engthlo3 - as if thîs 
principle had been challenged by Slovakia, which it has not. As Hungary correctly observes, the 

E C  in its work on the Iaw of the non-navigational uses of international watercourses has concludeci 

that tiis obligation is one of due diligence. According to the Commission, the obligation of due 

diligence "is not intende. to guarantee that in util'izing an international watercourse sigdcant harm 

wuld not occur""'. Thuq "[i]t is an obligation of c o n d u e  not an obligation of re~uk"'*~. 

Furthermore, the Commission has expressal the obIigation not tu cause si@cant h m  as "a 

W. aimed at avoiding signifiant harm as fa as possible whiIe reaching an equitabIe remit in 

each conmete case"'" . The Commission explained that article 5 of it s draft micles, swing foith 

the obligation of equitable utiIisation, did not by itself "provide sufficient guidance for States in 

cases where h m  was a factor" and that: 

" . . . the fact that an activity involves significant harm, would not of itself necessady 
constitute a bais for barring it. In certain circumstances lequitable and reasonable 
utihtion' of an intemationai watercourse may stiH- involve significant h m  to 
another watercorrrse Sfate. Generally, in sich instancesf the pririciple of quitable 
and reasonable utiiiitian rernains the guiding criteriun in bdancing the interests at 
h e l l f 7  -11 

- 

I 03 Elungaian Chunter-Mernorial paras. 6.344.39. 

104 Report of the Internationai Law Commission on the Work of Its Forty- p. 237; A/49/10 
(19941, citing, inter dia, P.M. Dupuy, La m & i l i t &  internationale des Etats mur les dommages 
v a u e  et indimielle (1976) and "La mpnsabilite internationale des Etats pour Ies 
dommages a& par les pciHutiom îmrdronliem", in OECD, Aqm-ts iiitidioues de Ia mlIution 
immfrontiére (1977). 



6.88 Furthemore, there is no quesfion gut that C-tioslovakia and Slovakia 
1 

have exercised due diiigence to avoid causing h m .  As Slovakia has show in addition to the 

numerouî studis undertaken in the planning of the Project ikeK Czechoslovakia shidied a number 

of alternative responses to Hungaq's abandoment of the d j e c t  pnor to selecting Variant "c"~". 
l 

Czechoslovakia and Slovakia have undertaken measures additional to those in the original Project 
I 

to restore the side ami system and tu ensure good gound water conditions1og. Slovakia is 
I wntinuing to pursue its program of waste water treatrnent and other activities tu protect Danube 
I water qudityl I o .  And Slovakia continues tu operate the monitoring system to assis d in its efforts 

to maintain good water quality. In wnt- at leart rmtil 19 &nl 1995, Hungary has done liale or 

nothing to improve conditions on its side of the Danube. AL d it cm hardly be çaid that Hungary 

exercised due diligence to prevent harm to Czechoslovakja w d en it withdrew fiom the Project. 

l 
6.87 Thus the Commission recognises that a regime of quitable and reasonable 

I 
docation of the uses and bendits of an internationai watercourse may e n d  some hami tu one or 

I more of the States sharing the watermurse. The objective, however, is "reaching m quirable resuk 
I in each cuncrete c d .  This is precisety the state of affairs produad by the 1977 Treaty: each 

639 ~ h i s  latter point 1 4 s  to Hungaiy's d~aim that Slovakia fail& tu exercise 
I due diligence because "Slovakia TntentiondIy ... causal the event which had tu be preventgd"'''' . 

I Hungary here refers tu the fuIIowing passage of the E s  commentary in which the Commission 
I 

explains the nature of the obligation of due diligence: " M a t  the obIigation entails is that a 
I watercourse State whose use causes sigificant h m  wi be d ~ m d  to have breached its obligation 

party agreed to accept , certain physical aiterations within 

108 Slovak Mernorial, para 5.12, seq. 

its temtory, which Hunga~y is now 

'O9 - I  Ibid paras. 5.36-5.46. 

1 1  1 I Hmgxhn Conmer-Mernorial, pam. 6.40. Hungary's qriotation is from &e ItC's ammenfary IO d c i e  7 of 
iis dFaft articles, set f o f i  in the senten= foIluwîng. 

characterishg as " h m " ,  in exchange for the manifold bendts the Pmject would produce for it. 

Therefore, even if Hungary were oMe to show that the Proieet had caused it Ygwficant hann, U s  

would not establish a breacb of an obligation by Slovakia. It 

Gontext of the regime ofequitabIe utilisation which Hungaq 

wfUch Hungary is fiee tu participate. 

would instead be viewed in the o v d  

helped to devise and canstmct, and in 



tu exercise due diigence so as not tu cause si@cant h m  ody when it has intentiondy or 

negligentiy causal the event which had tu be prevenîed or has intenfiondly or neghgtntly not 

prevented others in its tenitory 6om causing the event or has abstained fiom abating it. " Hungary 

is thus, in effect, characterizing the completion of the Project as "the event which had to be 

prevented". Hungary is therefore arguing in d e c t  that it may participate in the design of the 

P r o j e  conclude a treaty thermn, lead its treaty partnw through a series of delays and 

acceIeratiom, watch as its paner efects si@cant alterations of its territory and expends 

substantiai resoarces on its coristriicfion obligafions, then, quite iiterdly* Ieave its partner "hi& and 

dry" by repudiating the treaty - and c y  fou1 wherr its partner attempts tu amplete the Project in a 

mariner cIoseIy approximating that to which Hungary had a g r d .  

6.90 Surely this is not what the ILC had in mind. Indeed, the entire approach of 

the Commission's drafi articles is that of a " h e w o r k  agreement" wbich encourages states sharing 

international watercourses to enter into specific agreements applying and adjusting the principles 

containeci in the drafi articles to the characteristics of the watercourse and the needs of the states 

wnmedH2. This is precisely what the 1977 Treaty does. But even if the completion of the 

Project wwe somehow regard4 as "the event which had to be prevented", Hungary hrrs not 

demonstrated that this "event" causai it significant h m .  More fundamentdly, in this line of 

argument Hungay atternpts to distract the Couri's attention frum the kct that it was Hungary that 

intentiondy taud C~hosiovalira and Slovakia not merely si&cant, but srrbmtid h m  

through its cavalier decision to abandon its treaty partner and its obligations under the 1977 Treaty. 

6.91 Slovakia wishes to make a final observation concerning Hungary's 

treatrnent of the obligation not to cause significant h m :  Hungary misunderstands the ILC's careful 

framing of this obligation by ignoring the very praess the Commission's drafi article establishes. If 

sigriificant h m  is causôd tu a watercourse State despite the exercise of due diligence by the State 

vrhose use causes the hami, then, "in the absence ofagreement fo such the Iaîter State is tu 

wnsult with the harmed State c o n d g :  

' ' Sce. article 3 of the Commission's drafi articles, and commentary thereto, R m r t  of the International Law 
Commission on the Work of Its Forty-Sixth Srnion, p. 206, s g . ,  c i m e n t  A149110 (1994). 

l l 3  LC, Dr& Articles on the Law of the Non-Navigational Uses of International Watercom,  Art. 7, pam 2, 
Rmrt of the Intemationai Law Commission on ihe Work of lts Fortv-Sixth Session, p. 236, document 
A149110 (1 994) (emphaçis added). 



"(a) the extent to which such use is  quitable and r-&le talàng bto munt  
the factors Iisted Ui &de 6; I @) the question of ad hoc adjustmmts to its u t i n ,  design& to eüminate or 
mitigate my such harm taud and, where appropriate, the question of 

114 i t  compensation . 

I 
6.92 In the ht place, of mm,  here th? an "agreement to [the] use" of 

- which Hungary cornplains - the 1977 Treaty. Even ignohg that agreement, however - and 
l 

asswning that it is Czechoslovakia or Slovakia that is carising be harm, not Hunpy - Slovakia has 

dernomated that Czechos10vakia was dways open to oohultations and was williiig to rnake 
I 

adjustments in the Project to meet Hungaiys wneems It wa!! H u n m  that ultimately spvned this 
I 

process. The Commission explains that if the wnsultations ho not lead to a solutioq the dispute 
I 

settlemeni procedures cantallied in the dr& micles apply. h e  dr& articles thus rec0gniz.e that 
I 

the parties may rquire assirtance in miving at an quitable dbcation, in light of "the complexity of 
I 

the issues and the inherent vagueries of the criteria to be appiied""' - characteristics of the law in 
I 

6.93 Slovakia thus concludes by sayhg th4  even if mstornaiy international law 
l 

be applicable law beyond the limits specsed above, the procehimg with and putting into operation 
l 

of the W i k o v o  section through Variant "C" is fuUy in u>nfokty with its rules and piinciples. 

II4 Ibid. AmcIe 5, refend to in mkpmgraph (a), is entitled "Factors ReIevant to Equitable and m n a b I e  
~ I t i c m "  m., p. 23 1. l 

1 1  5 Ibid. p. 244. - 





CHAPTER VII. ARTICLE 211Mal: WHETHER EIUNGARY WAS ENTITLED TO 
SUSPEND AND SUBSEOtTENTlLY ABANDON, IIY 1989, THE 

PROJECT 

SECTION 1. Introduction 

7.01 The Parties are in agreement that the works at Nagyrnaros were 

suspended by Hungary on 13 May 1989 and abandoned by ResoIution of the Hungariari 

Government on 27 October 1989. The evidence is absolutely char that, thereafter, the 

possibility of Hungary's resumption of work at Nagymaros was never entertained, let alone 

proposed, by Hungary or made the subject of negotiations between the Treaty parties. 

Hungary treated Nagymaros as having been abandoned definitively in 7989 and not a matter 

for discussion other than tu fomaIise its abandonment by Treaty amendment (and afier the 

Hungarian Resolution of 20 December 1990, by Treaty termination). In 

contrast, both during and afier 1989, Czechoslovakia continued to adhere to the carrying out 

of the entire GlN Projecl agreed under the 1977 Treaty, induding Nagymaros, and at no stage 

consented to Hungary's suspension or termination of that part of the Treaty that concerned 

Nagymaros. 

7.02 Hungary's pleadings seek to divert attention fiom its actions to suspend 

and abandon Nagrnarus and tu place more ernphasis on the events concerning the GabEikovo 

section of the Project and Variant "Cu. O#andedly, Hungary's Counter-Memurial refers tu 

the "ustitied rejection of the Nagymaros Barrage", wrongly impIying mutual rejectionl ; and it 

totally ignores Nagymaros when it contends that : 

I Hungarian Coun ter-Mernorial, para. 5.47. 





Yet the SIovak Mernorial may be searched in vain for any accusation against Hungary using the 

words "bad faith"'; such a characterisation of Hiingary's conduct is entireIy the inspiration of 

~ u n ~ a $ .  

S E ~ T I O N ~ .  The Disriuted Intemretation of the Events Precedine the 
Sumension of Naminarus 

7.05 Slovakia'sanaIysisoftheperiodbetween I977and 13 May 1989isfully 

set out in its Memonal and ~ounter-MemoriallO. Hungary's Counter-Mernorial takes issue 

with much of this andysis. In particular, Hungary contests that the reasons for seeking to 

delay the Project initiaIIy - for up tu 10 years - were essentialiy economic not environmentai. 

While admitting that ecunomic factors were involved" , Hungary's Counter-Memoial contends 

that the "underlying issue" at the time was "what to do  in case of scientific uncertainty". This 

is certainly not borne out by the evidence, particularly the Marjai letter of 19 March 198412. 

As Slovakia has aIready shown, this Ietter estabIished that the Hungatian Govemment sought 

environmental arguments to support its attempts to postpone the Project for economic reaons; 

but its Academy of Sciences failed to produce any environmental arguments sufficiently 

meritorious to be helpful in the negotiations with ~zechoslovakia'~ . 

8 The wor& "bad faith" do not a p p r  in SIovakîals Mernoriai and appear only once in S1ovakiars 
Couriter-Mernoria1 - at pata. 9.28 - where SIovakia wggests that the "Hunparian position çeem u k 
that Czechoslovakia acted in bad faith" (ernphasis addecl). 

9 k, e.g, Hungarian Counter-Mernoriai, para. 2.05, where a reference is made to para. 4.36 of the 
Slovak Mernorial as an emmple of "Slovalua [accusing] Hungary of abusive conduct". But the 
referen~ is to CzechasIovakia's rejection at the tirne of Hruigaryts "abusive interpretation" of lfie 
rnegting heId (shortIy kfore)  on 20 Jdly 1989. 

IO Slovak Mernoriai, Chapkr III; Slovak Cornier-Mernorial. Chapter W. 

1 1  The Hungarian Counter-Mernorial, para. 2.10, refers to the G/N Project as an "enormous financial 
burden", contending that the Project was adopte. to a large extent for political reasons. & also, 
&d., para. 2.1 4. 

'' - Soe, Slovak Counter-Mernorial, para. 4.21. Aithaugh ilseIf i n d u c i n g  into evidence the 1984 m a i  
Ierter with its Cotinter-Mernorial, H u n m  @aras. 2.11-2.13) attempts to porttay the letter as 
inslsignificant: a single interna1 Hrrngarian dmurnent among thousands; and Mr. Marjai as merely Ihe 
Minister responsible for financial rnatters. The true situation was very different, and the 1984 Marjai 
letter is a daurnent of major importance. For Mt. Marjai was the Hungarian Deputy Prime Minister 
and, as such, the Hunganan Chairman of the top-level cornmittee overseeing the G/N Project, the 
ESTC Cornmittee. 

j 3  SIovak Counter-MemoriaI, pua. 4.13; SIoYak Memurid, para. 3.32, m. Hmgary was 
riltirnately able to deIay the Projwt for some four years, as fomdised in the 1983 ProtocoIs. 





the Hungarian Ambassador at Hungary's requestt6. Mr. Marjai explained that the Hungarian 

I Govemment had just "examined the findings of the approximately two-year extensive and high 

l quality scientific research", known as the "Environmental Impact Study", which had served to 

"convince the Party and the Governent that the construction of the water power plant system 

is a sensible use of the ~anube" '~ .  

7.09 The Hungarian account of this meeting reveals the lack of any bias in 

favour of the Project - in clearest contradiction to the portrayal now provided by Hungary of a 

Government stubbody proceeding with the Project, oblivious to any question of 

environmentd impact. As to environmental concern and risk, Mr. Marjai specificdly 

ernphasised that the parties' joint work on the Project shouid be accornpanied by continuous 

research and monitoring. As to the public's concem over the environmental effects, the 

impression given is again directly contrary to Hungary's current portrayal. Rather than 

showing a predilectirin to suppress any opposition to the Pruject, he said that "opposing 

arguments must not be prohibired - on the contrary, we should convince those who ernphasise 

such arguments". As to the financial-econornic side, Mr. Marjai candidly admitted the Project 

was a "great burden, a painful issue"; yet, given Hungary's international and national interests 

and the existence of the favourable EIA: 

". .. we had no other option Iefi but tu continue the work according tu our treaty 
obligations ... . [T]he tidy reasonable option is to construct the project jointIy 
wit h the greatest possible speed utiIising the achievable benefits tu a maximum. 
There is fui1 hamonjr between the Hungarian and CzechosIovak side 
conceming this. " 

7.10 The Czechoslovak Prime Minister replied by calling attention to the 

great political and international importance of the decision just reached by fiungary following 

its appraisa! of this study. The Hunganan EIA, he said, responded tu the questions that had 

been raised as to the Project's environmentai impact during the preceding years; and in the Iight 

of such response, like Mr. Marjai, he concluded that: 

- 

15 m., para. 2.19, and Vol. 3, Annex 40, a VansIation of a Hungarian internai report of the m~ting.  
% al=, the &&de-Mémoire of the disussions of rhe Co-Chaimen of fie ESTC Carnittee on 19 
Augtrn 1985. Annex 4. 

17 He was refening to the 1985 Hungarian EIA. According to MT. *ai, the Wungxian study fyd k e n  
handed over to his Czechoslovak munterpart on the ESTC Cornmittee. 



"Together wiih thU [a referen~e to the 1985 E I ~ ]  ... we carmot do dse but 
I irnplement the project. During implemmiation, ye naturdly [must] consider 

the ecohgicd Factors and the results that will emerge dukg  implementation18 ." 
l 

The Prime Minister also showed his awareness of the "vidl question" of water quality; and as 
I to the protection of the naturd environment, he stated that "it has tu bi eçpeciaIIy ensured that 
I 

nature be conserved as it used to be"Ig . This wuuld require, he said, that the Projectls ptans be 
I 

revised by agreement, as they procwd. Thus, Czechos~ovakia would study the EIA to see if it 
1 

required any such steps to be taken. He emphasised that, in implementing the Project, 

Czechoslovakia: . 

I " ... will takc pains so that the project wiI1 not have any unfavourabIe impact 
[an] the environment. Should there be new facts and reasons painting to the 
fad that this is not ensured, it shwld h ex*d and sdutions woutd be 
searched for. In his view ... the ody certain way tu convince people about the 
advantages ofthe project is to solve these problems!" 

- The 1985 EIA was reviewed and its findings were offieially accepteci by 
I the Hungarian Government, which pmised the exterit and high scientific 
I 

quaiity of this study, although in tems of the econornic burden of the 
I Project the Hungarian Government no doubt would have preferred to 

7.1 1 It is important to appreciate the character of this evidence. It was, 
1 

I8 If is s u d  that this is the Hun_ganan amun1 ofwhat ~ h e  Czechoslovak Prime Minister said. 
I 

according to Hungary, a "[s]trictiy confrdential note of 

Government" minuting the meeting. And what was said 

consumption. The significance of what took place at 

following: 

the secretanat of the Hungarian. 

at the meeting was nut for pubIic 

this meeting is that it r e d s  the 

I l9 In thir respsct. it is irn$arîml to note Um Cwchoslovak Prirnp Minister's refusal to be over-impnssed 
by scientifrc findings of low risk and his openness to the need to address fully environmentai concerns. 
As surnmarised in Hungary's account: 

"He mentioncd îhe Orlik water barrage, when the yatural environment during the last 5-8 
years had sufïered idcreasing damage. Before construction the scientists clairned that 
evewhing was al1 right, but now they Tepon pmbiFms (on the surface of the watcr the= 
appears a green, clorrdy. polinting layer). His own reaction to this problem was thaf attention 
should have k n  d l &  to these issues 15 y W s  ago, 
dut ic ln  of those problems." 

and now scientists have to promofe the 



see environmental reasons weigh against completior?; and it was 

officially transmitted to Czechoslovakia as Hungary's assessrnent of the 

environmental risks of the Project and a reafiïrmation of the Project; 

- FolIowing the EIA, the Hungarîan Governent decided tu proceed 

energet icdIy tu carry out its Treaty obligations; and Czechoslovakia was 

oficiaily advised of and clearly reIied upon this decision; 

- Contrary to the assertions in the Hungarian Counter-Mernorial 

concerning the repression of the environmentalist groups21, both 

Governrnents at the highest level - as early as 1985 - emphasised the 

need tu heed such objections and tu attempt to respond positively tu 

them; for by that tirne environmentalist objections tu the Prujea had 

already started to becorne a political factor in both countries; 

- FinaHy, bath Governments confirmed in August 1985 that certain 

environmental risks were necessarily involved in a project such as this, 

and they specifically and deliberately accepted these risks because of the 

Iow prubability of their occurrence and the rneans avaiIable tu mitigate 

such risks should they appear and, of course, because of the Project's 

benefits; they concluded that greater attention should be given to 

research and monitoring so that preventive masures could be taken and, 

where appropriate, modifications made to the Project. 

7.1 2 As already expIained in the Slovak Counter-Mernorial, following the 

1985 EIA: (i) the Hunganan Governent employed Arrstrian contractws tu assist in the work 

at Dunakiliti and at Nawaros  and called on Czechoslovakia to accelerate the Project; (ii) 

Hungrtry inimediafely put in motion the acceIeration on irs side; (iii) by an overwheIming 

20 The Marjai letter of March 1984 provides indispufable evidence of this. 

21 See, Hungarian Counter-Mernorial, para. 2.24, referring to the alleged "contiming gavermental 
practice lin both countries] against dissent, such as dismissal from employment, pUce sunieillance, 
Irorne search, mest,  etc.', citing as çuppart " a publiaiion of an environmentd group which it fails to 
annex. &, alw, Bungary's 1988 offrcid br~hure ,  "Env irament and River Dams", A m x  5, hereto. 
The brochure dewiks the extensive pubIic discussion in Hungary of the Project at the iime, in 
çont radiction 10 Hungary's pleadings. 





This is not to say that the Hungarian Parliament was not concerned to give the proper 

emphasis to environmental issues. But Hungary's description of its Govemment's reaction to 

that concem is sirnply mislcading. Hurtgary argues: 

"Frorn that moment onwards the Hungarian Governent was a k o u s  not tu 
neglect the concern of the population expressed by the huge wave of public 
protest against the Project, and committed itself to act in a way consistent with 
the sustainable use of Hungws natural resources2' ." 

As already seen above, by 1985 both Governments were paying close attention tu the 

environmental concerns resulfing h m  new ztpproaches toward environmentaI protection as 

well as those expre~sed by their peopleZ6. 

7.15 In both its actions taken in respect to Nagymaros, starting on t 3 May 

1989, and its actions with regard to water quaIity masures, the HungarÎan Governent 

eiected tu put econornic or short-tem politicai concerns ahead of ecologicaI interests - the 

very opposite of what its Parliament had called f08~. For the Hungarian Govemment had 

decided, unlike Czechoslovakia, that the cost of accelerating construction of sewage disposa1 

plants - a national investment outside of the joint GM Project's budget - in order to petmit 

peak mode operation under the integrated Project comprising the N a v a r o s  and GabEikovo 

sections, was too high. As a resnlt, it frustrated the foIIow-up water quality measures 

undertaken on the heels of the Hungarian Parliament's decision in October 1988, doing so at a 

time when a joint proposal to be incorporated in a special treaty had been drafted, agreed and 

was ready for final approvalas . Such a case of putting cost and tactical political considerations 

ahead of environmental interests would not have been permitted had the Hungarian 

Goverment proceeded with the Nagymaros section of the Project and with preparations for 

26 See, para. 7.06, -W., above. 

27 See, SIovak Corinter-Mernoriai. paras. 4.39-4.4 1 and 5.09-5.13, for a detail4 andysis of thex actions 
and the relevanr documents. 

28 Slovak Counter-Mernorial, paras. 4.42-4.46. Even today, in the region of Gytir, untreated was te water 
spills into the Mosoni Danube and the M a  River, which flow into the Danube well dowmtream of the 
GablZikovo weir, contributing materially to the pollution of the Danube. This condition, together with 
the background pollution in the area of the bank-filtered wells that supply drinking water to Budapeçt, 
is an irnrnediaie and serious threai to the quaIity of that wakr. &, Slovak Memoiai, Annex 62, a 
Hungarian scientifrc paper of Jtrne 1989, indicating that the serious wate treatment probIern at Gy& 
wiI1 not ix rewfyed kfore 1995 or men 2000. 



Padiamtnt (on the acîelerated schedule that Hungary h d  pushed for adoption aftsr the 1985 

EIA). 

evidence of Hungary's fnrstration of the final approval fo broceed &th the agreed water qudity 
I 

7.16 The Hungarian Gounter-Memurial 

measures. m, it contends that a pactum de contrahendo had been reached and so the mere 

refusal by the Hungarian Chairman to sign the protocol of lhe ESTC Cornmittee on 3 May 1989 

reflects a great sensitivity to this 

would not have fmstrated the agreement on water quaii ty heasurssB . Second, it argues that no 
I 

specific evidence has b e n  introduced tu prove Hungary's acîual rehsaI tu sign the protocol of I 
the meeting; and the Hungarîan Counter-Munoriai offers ih evidence a new document aimed at 

I 
1 

showing that it was Czechoslovakia that frustrated the agreement in water quaiity measures3'. 

I 

1 Third the Hungarian Counter-Mernorial tries to deflect attention from the issue by arguing that 
l 

the evidence of the rneasures taken in the 1980s and 1990$ by Czechoslovakia and by Slovalcia 
I 

tu deal with water quality by constructing waste dispoîih plants and improved standards of 
I 

monitoring, set out in the Sfovak Mernorial, is deficient id not showing how many plants bave 

actually been cornpleted3* . 

schedulq it was essential that the steps in relation to water kality mesures be accelerated alsu. 
I 

7.17 But the central point involved here 

The necessary plants had to be in place and operating befoh putting Nagymaros into operation 
I 

has been ornitted in the kIiingarian 

and before peak mode operation couid begin, according to the pre-condition established by 

Counter-Mernorial. Given the Hungarian Parliament's approval of the accelerated construction 
I 

I Hungary's Parliament based on sound technical reasons. Once the decision to suspend 
1 

Nagyrnaroo had been unilatmally taken by Hungary, that urdlmcy no longer existai in the cyes of 
I 

the Hungarîan Government - the additional, but nonetheles5 essential, expenditures involved 
I 

could he delayed (and afier the abandonment o f ~ a ~ ~ m a r o s )  indefinitely postponed). This was a 
I 

29 Hungdan Counter-Mernorial, paras. 2.3 1-2.33. 

30 1 W., para. 2.33, and Vol. 3. Annex 44, an EngIislr W I a t i o ~  of a unilateral Hungarim accourit of the 
3 May meeting, the original of tvhi~h has not k e n  furnished, con t rq  to the RirIes of Court. Evidenw 
of Hungaryts refus=il fo sign the protom1 is furnished by here as Annex 5, fhe WmsIation ofa 
Hungarian press report datai 4 May 1989. 

" - ibid.. paras. 2.16-2.17. The Hungarian Counter-Memcrial alb attempts to blur the precise issue here 
by confusing this specific treaty with the environmental guarantees discussed in the later October - 
November 1989 negotiations. 



cIear case of the Hungarian Governent placing econumic and short-term politicai factors dead 

of environmental issues. Udike Hungaty, Czechoslovakia (and now Slovakia) has rnaintained 

its program of installing waste disposal pIants regardless of Hungary's abandonment of 

Nagymaros3'. Hungary has supplied no evidence of its own similar activities to improve the 

water quality of the Danube; and Hungary's water quaiity experts have been outspoken in theù 

criticisrn of this failure by the Hungarian Govenunent to be concemed with water qualifl . 

SECTION 3. Huneam's Suspension of Napvmaros on 13 May 1989 

7.1 8 In examining below Hungary's suspension of N a p a r o s  (this Section 3) 

and its su bsequent abandonment of Nagymaros (Section 4), the foIIowing questions make up a 

sort of prima facie test against which tu consider Hiingary's actions: 

- What reasons did Hungary give at the time? 

- Couid Hungary then have believed these reasons? 

- What was their inimediacy? 

- Did Hungary disclose at the tirne evidence to its Treaty partner 

reasonably snbstmtiating these reasons? 

- Did such evidence contain any new facts? 

7.19 The evidence shows that Hungary's 13 May announcement took the 

Czechoslovak Govemment by surprise; and the events preceding this decision, just discussed in 

32 TO meet Hungary's request for mare data, the curent statu of constnrciion and operation has k n  
further updrrted and is furnished by Sbvakia with this Reply as Anntx 7, hereto. 

& SIovak Mernoriai, paras. 2.105-2.107 and 3.52, and Annex 32 (an article co-authored by f rof- 
SarnIyMy, wIru aIso participated in Hrtngary's 1994 studies on ivaier qualify in ifs "ScieritSc 
Evduarioa"). 





unilateral act of suspension or indeed thereafter. Hungary's action to suspend construction at 

Nagymaros on 13 May took the fom of a Government Resolution, which Slovakia has closely 

anaiysed in its ~aunter-~emorial~'. Nowhere does this ResoIution cal1 for a ccirnprehensive 

environmentaI study of the entire Project. The only studies referred tu there were those related 

to preparing for negotiations to amend the Treaty, inciuding the cansequences of abanduning 

~agyrnaros~~ . 

7.21 In its legd aaalysis, the Hungarian Counter-Mernorial contends thaf 

when Hungmy suspendecl work: 

"..A used its right flowing from the 1977 Treaty to ask for the full and correct 
implementation of [Articles 15 and 19 of the 1977 Treaty]. This was in 
confomity with the 1977 Treaty itselp .Ii 

And Hungav goes on tu wntend that the reason Hungary reIied on a state of "environmental 

necessity" tu suspend work is that "it was confronted with a situation created by 

Czechoslovakia's breach of its treaty obligations"41 . In other words, according to Hungary, on 

13 May 1989, Czechoslovakia was in breach of certain Treaty obligations - presumably a 

reference to Articles 15 and 19 - and this required Hungary tu invuke a state of "environmental 

necessity" as the basis for its 13 May decision. 

7.22 But Hungary's resolution of 13 May makes no reference to these 

Articles, and no claim of breach was even hinted at by Hungary at the time. Had Hungary 

done so, such a daim wouId have been disputed at once by Czechos!ovakia; for as the events 

discussed above in Section 2 show, environmentaI and watw quality issues, which were the 

concern of these Articles of the Treaty, had been given duse attention. 

" 8Slovak Couater-Mernorial, paras. 5.09-5.13. This document. which was not preçented to 
CzechosIovakia at the time, firsr came to SIovakia's attenrion with the fiIing of the Hungarian 
Merriorial. 

35, il was on the basis of the Resolrrtion's rext that rtie SIovak Caunter-Mernorial observed that: 
"Thcre can be no doubt from both the text and the tane of this Resoiu~on that the decision of 
13 May was seen by the Hungarian Government as the first step toward a planned termination 
of the Nagymaros &on of the G/N Project." E d . ,  para. 5.10. 

40 Hungarian Counier-Memord, para. 4.06 (fn. deleted). 

-II %A., para. 5.07, Tlie in. 10 this passage refers generaIIy to Chap. 5 of the Hungarian Mernorial. 



7.23 Yet, aside h m  this false a~l&/ation of breach what possible 
I 

7.24 In its discussion of Article 27 of the Treaty, the Hungarian Counter- 

Mernorial at first seems to acknowledge such a duty: 

environmentaI threat could justify suspension of ~a&maros without agreement, when 

Nagymaros was then some t h e  ycvs away from bcing Put into operation? Taking even the 

most dire of the possible risks now invoked by Hungary, lhat of a major earthquake> Hungary 
I has never cIairned the risk of an earthquake tu be imminent; it onIy argues (wrongiy as the 
I Slovak RepIy shows beIow) that there had heen inadequate seisrnic study of' the region42. Ta 
1 

act as Hungary did unilaterally to suspend work at Nagymaros cmot be justified. At the very 
l 

least, Hungary had a duty to its Treaty partner, before acting, to discuss with it the issues that 

I "What [Artide 271 said was that the parties should seek tu resolve fheir 
43 11 disputes at the appropriate IeveI ... . 

Hungary now daims it believed to require suspension, 

attention any daimed breaches ofthe Treaty. 

And the Hungarian Memond devotes attention to the quedion of the obligations of the Treaty 

parties to mnsult and negotiate in the context of its Nagy iw~s  suspensionu. However, after 

laying the groundwork to t iy  to justify suspension, Hungar)! goes on to argue that: 

and to bnng tu Czechoslova~a's 

".. . once it became clear that fbture work on t h t  Nagymaros Barrage was 
subject to the most S ~ ~ O U S  doubts ..., it was lawful $r Hungary immediately tc 

l suspend construction and to seek forthwith to resolve the difficultie~~~ ." 

And then, the argument continues, "it was a matter for thé parties in good fsith to negoliate 
46 i, with a view to resolving the dificulties ... . 

42 Sec, Chapter 12, Section 3, below. 

43 Hmgarian C~wiier-Mernorial, para. 5.37. 

44 Hungarian Merno~I ,  paras. 9.18-9.29. 

45 Ibib., para. 9.23. 

46 m., para. 9.24. 



7.25 But this seems tu resemble the travel slogan: "Travel now; pay later." 

Only here it was: "Suspend now; discrrss Iater." And, regardless of Hungary's claims tu the 

contrary, there is absolutely no justification for such an approach either under the Treaty or 

under international law. The suspension of work at Nagymaros was like a "bolt from the blue" 

- with neither advance notice nor discussion and certainly without agreement. A fortiori, 

Hungary's suspension was not justified as a first step in the planned abandonment of 

Nagymaros. 

SELTTON 4. Hrtngarvis Abandonment of Nswmaros an 27 Octuber 1989 

7.26 The perîod of suspension of work at Nagymaros Iasted between 13 May 

and 27 October 1989, when Nagymaros was definitively abandoned by Hungary. The 

Hungarian Mernorial contends that during this penod Czechoslovakia refused to address 

Hungary's concerns relating to ~ a g ~ r n a r o s ~ ~ ,  and it gives the impression that Hungary's 

Governrnental Resolution abandoning Nagymaros on 27 October, approved by its Parliament 

on 30 October, followed the failure of negotiations over ~ a ~ ~ m a r o s ~ ' ,  an impression Éhat 

SIovakia h a  demonstrated is entirely contrary tu the e~ idence~~ .  

7.27 The sequence of the relevant events between the 13 May suspension and 

the 27 October abandonment of Nagymaros, and their meaning, are straightforward matters to 

explain: 

- Czechoslovakia imrnediately protested the suspension of Nagymaros 

announced by Hungary on 13 May 1989" ; Czechoslovakia at once 

demanded ta knuw the scientific basis for such a surprise decision, but 

had to wait 44 days before being handed two technicd papers setting out 

Hungary's reasons (26 June); 

'' Ibib., para. 9.28. 

48 md., paras. 3.100 and 9.28-9.29. 

49 Slovak Counter-Mernoriai, paras. 5.33-5.42. S. dso, Slovak Mernorial, paras. 4.12-4.34. 

Not having been given Hungary's 13 May Resolution, Czechoslovakia was not aware that it was the 
first step in Hungary's abandonment of Nagymaros. 



I - At a meeting on 24 May 1989 between Prime Ministers, it was agreed tu 
I 

f m  a joint group of experts to asAesi the ecological, seismic and other 
I 

aspects of Nsgymaros; 

- On 2 June 1989, the Hungarian ~drliarnent granted an exemption from 

the Parliamentary Resolution of 17 October 1988 - an exemption 

requssted by the Hungarian ~ovemkent  on 13 May - so as to permit the 

elimination of ~agymaros fiom the hroject; 

- On 20 July (the day &er the expdrtsP meeting ended), the Hungarian 

Govetnrnent adopted a Resololuti~n to "extend" the Nagymarw 

suspension until3 1 October 1989" ; [and 

.. A meeting of experts was hdd during 

papers of Hungary, together wif h 

SI I Appaientiy not having got the facts suai&& the Huagariy Counter-Mernorial attempts to construc! 
ttie prejudicial argument, supposdy illustraring the 'iyexibility" of Czechoslovakia, that the 
Czechoslovak experts allowed their Hungarian wIIeagues oTy four days to examine the Czechoslovak 
reply to the 26 Junc papers, produced only in Slovak. HungFan Counter-Mernoriai, para. 2.35. The 
situation was quite daerent. The Czechoslavak experts had to wait 44 days for a scient& 
explanaiion of Hungary's 13 May suspension, although thelurgency with which it was taken would 
have suggested that such an explanation ought to have been fnsfantly available. To assist the meeting 
of experts scheduled for 17-19 July, Czechoslovakia put a response in two weeks' tirne, having 
receivsd Hungary's papers only on 26 June. 

17-19 JuIy tu discuss the 26 June 

Czechoslovakia's response to them 

53 I There had been no advance warning or diçcussion of this so+Ied "extension" - rtie experts had onIy 
jus1 finished thrae days of mcetings IO examine a wide range of issues cunceming the environment. 
water quality and vismic invesligations, going far beyond lthe question of peak mode apemtion at 
GabCikovo and the surpension of construction al Nagymarqs. Czeçhoslovakia had prMovsly &en 
irrfomed, incorrectiy, k t  tke initiai Resdution of 13 M y  orderd a suspension for only two 
rnonths. a, SIovak Counter-Mernorial, paras. 5.09-5.13 and 5.18 (and fn. 34). In fact, no tirne limit 
had k e n  set out in ihe Remlution. m. 

prepared and handed tu Hungary (13 July) shurtIy before the meetingS'; 
1 the central point made by CzechosIovakia at the meeting (as set out in its 
l scientific analysis of 13 JuIy) was that "the materiai contains no new 
1 viewpoints for an intervention as radical as stoppage of construction of 

the Nagymaros stageHs2; 



- Afso on 20 July, after a meeting of Prime Ministers, Hungary informed 

Czechoslovakia of the contents of its Resolution of the same day, and 

Mr. Nkmeth advanced two aIternative proposais for delaying the G/N 

Project; however, at the meeting of Prime Ministers, there was no 

exchange between the parties that faintly resembIed negotiations over 

Nagymaros. 

7.28 Before continuing with the sequence of everits, it is useful tu pause here 

to survey the situation as it stood just after the meeting of 20 JuIy 1989 and the adoption of the 

Resolution by the Hungarian Govemment that same day. A joint expert study of Nagymaros 

had been agreed on 24 May, but no more than an exchange of papers had taken place, which 

revealed the parties to be far apart, the core issue between them being that Czechoslovakia was 

unabIe to discern in the Hungarian papers any new info&~atian or data concemirrg dleged risks 

that had not aIready been studied and taken into account in the development of the Projeci. In 

its Counter-Mernorial, Hungary asserts that between May and Octuber 1989 "the question 

raised ... was whether to construct or abandon the constmction of the Nagyrnaros s e ~ t o r " ~ ~ .  

But this was never a question put to Czechoslovakia before Hungary acted on 13 May (and 

again on 20 Jury) tu suspend Nagyrnaros. 

7.29 The events between 20 JuIy and 27 October indicate that Hungary had 

already made its mind up to abandon Nagyrnaros, leaving only the delicate question of how to 

secure Czechoslovakia's consent to abandonment to be resolved. The events were these: 

- In Seplember 1989, the Hardi report recommended the abandonment of 

Nagyrnaros and laid out a strategy by which Hungary couId do su with 

minimal financial and legal repercussion~~~ ; 

54 Hungarian Corr nfer-Memonai, para. 2.37. 

'' S_cSlovakCounter-Memorial,paras.5.29-5.32,and7.10,~seq. TheHardireprt'smtegywas 
expressly basai on COMECON principles, not new principleç reflecting the changes smn to sweep 
through Central and Eastern Europe. For example, the report contains this statement: 

"In accordance with t hc current and routine practice among CMEA countnes we are obliged 
to honour obligations ta pay danmges only to the exlent and in the fomi achowIdged by ris, 
everr iir the Iong mti." Hrrngarian M~eniorial, VoI. 5 part  IL Annex 8 {at p. 166). 



* On 4 October 1989, Prime ~inistei NLmeth expresseci Hungary's view 
1 that it had the "right and obIigation to suspend work in the interest of 

avoiding undesirable ecoiogicd effects, and to commence 

negotiati~ns"'~; sccordingly, he pkposcd. joint discussions "regardhg 
I 

technrcaVeconumic concerns pertaining tu the abandonment" of 

l 
7.30 This proposed "trade" set the stage for the twu pivotal events 

I 

Nagymaros and the corresponding 

proposai to discuss the merits of 

of its achievement; 

l 
On 1 1 Octuber 1989, the Prime Ministers again met - there is no officid 

I record of the meeting, and Hungary has not placed in evidence the 
1 document it cites to support its version of what t r a n ~ ~ i r e d ~ ~ ;  but 

urncemîng the abandonment of Nagymarus: fi) the mimi& of Prime Miniriers on 2 6 Octuber 

1989, evidence as to which is contained in the ~zechosloval< Verbale of 30 October 1989 

confirrnina the position taken by the Czechoslovak Pime Minister at the 26 Octobcr 

m d 5 \  and (ii) the Hungarian Govemment's Resoll tion of 27 October abandoning P 

Treaty amendment - clearfv not a 

abandonment but the technical means 

accepting Hungary's account at face 

Nagymaros. In reviewing fhese events, the Hungarian Counfer-Mernorial makes several I 

value, Hungary proposed a "trade": 

I serious factual rnistakes in its attempt tu explain away the evidence rhat so cIearly establishes 
l Hungary's breaches ai the Treaty as to Nagymaros (and as to GabEikovo, as well). 

Czechosiovakia would agree to abandon Nagyrnaros and the parties 
I wuuId agree to environmental and water quality marantees and tu the 
I 

non-peak mode operation of the GabEikovo section - Hungary, in turn, 
I 

wouId continue to prepare to close the Danube and after the conclusion 

of the agreement on parantees w ou id actually proceed to dose it. 

5-5 I Letter of 4 Oclober 1989 from Prime Mnister Némerh; Hungarian Mcmorid, Val. 4, Amex 27. 
I 

57 I Hungatian Mernoriai, paras. 3.96-3.97. Once again. Hmgar;jr has faiIed to compIy with ttie R&s of 
Court by ~ i f i c a I 1 y  derring to an unpublished document t ' support its contentions which it neither 
annexes nor furnishes. 7 

58 b. Slovak Counter-Mernorial, paras. 5.37-5 -42. l 



7.3 Z First; relying on the lack of an agreed record of the 26 October meeting, 

the Hungarian Counter-Mernorial contends that the willingness subsequently manifested by 

Czechoslovakia in its Note Verbale of 30 Octuber tu initial a treaty on environmenfd 

guarantees was nut made clear at the 26 October meeting. Thus, su Hungary argues, faced 

with continued Czechoslovak intransigence, H u n g q  adopted a Resolutiori the next day to 

abandon Nagymaros, and it s e i d  its Parliament of the question. By the time the 

Czechoslovak Note Verbale of 30 October was delivered, with its "compromise offer", it was, 

according tu Hungary, too Iate. In fa&, Hungary asserts that the Note was: 

"... delivered at a moment when the offeirna p r t y  couId be certain that it couM 
not be incorporated into the decision to be adopted bv the Parliament 20 hours 
iaterSg , " - 

7.32 Ignoring this intimation of bad faith, Hungary's version of events is 

directly disproved by the eviderice produced by both Parties. For in the vety ripening 

paragraph of the 30 Octuber Note Verbale itself, Czechosiovakia indicated that it was 

"presenting the position" of the Governrnent of Czechoslovakia "expressed by the Prime 

Minister of Czechoslovakia ... at the [26 October meeting]"60. It is apparent that the Note 

constituted a formal confirmation of the officia! position taken earlier by the Czechoslovak 

Prime Minister at the 26 October meeting. There can, thus, bbe no sense in which the Note 

Verbale of 30 Uctober was delivered "too late". In fact, Czechcislovakia hôd had the t h e  

since the I l  October meeting to consider the "trade" offered by Hungary (according to 

Hungary's own account), and on 26 October the Czechoslovak Prime Minister formally 

presented an alternative proposai, which was then ccinfimed on 30 October by Note Verbale. 

7.33 Second: the Hiingarian Memurial recounts these events as if there had 

been a collapse of negotiations by thcn and that Czechoslovakia had failed to address, 

alia, the important Hungarian "goal" of abandoning ~ a g ~ r n a r o s ~ l .  But as Slovakia has pointed - 

59 Hungarian Counter-Mernorial, para. 2.45 (emphasis addd). 

EQ Slovak Memorial, Amex 76. The text of Hungaq's translation is not matenally different. Sec. 
Hungarian Memorial, Vol. 4, Annex 28. Once more it is notai that there is no agreed record of this 
meeting. 

$1 Hungarian Memurid, para. 3.109. 



October meeting) directiy addressed the question of ~ a h a r o s ,  offerhg a most reasonable 

compromise. At the 26 October meeting, ~zechoslovakia proposed that rather than 

abandoning Nagymaros, for which it could sce no justifdion: 0) both sides "would pledge ta 
I Iimit or exclude peak operation"" ; and (ii) a slow dom of the wark at Nagymaros would be 
I mutually agreed, delaying its completion sume 15 months (the period by which the Protoc01 of 
1 

6 Febniary 2984 wodd have accderated the work at Nagymaros) "to enable the Hungarian 
I 

side to use this p m d  for studying the ecological quedi& and to submit respective proposais 

in due course". 

7.34 When such a 15-rnonfh penod is added to the existing period of t h e  
I 

years before Nagymaros was to be put in operation, it ik evident that there was more than 

enough time to conduct the joint studies agreed at the 24 meeting64. This would have lefi 

enough time to conduct another EIA, as well, which Counter-Memurial now 
I argues should have been carrîed out but never mentioned at the t i ~ n e ~ ~ .  As tu peak mode 
I operation, there were many alternatives tu be considered and evduated; but Czechoslovakia's 
I 

proposal was tu the eRect that both sides pledge themselves to accept whatever the studies 
. I 

should reçornrnend, whether it be the exclusion of peak mohe operation or a fonn of limitation. 

The important point was that ~zechoslovakia was prep'ed to see the issue of peak mode 

operation pIaced fimI y on the negotiating 

7.35 Hungary's action on 27 October - t e day following the tabling of this 1 proposal of Czechoslovakia - by which Hungary irrevocably abandoned Nagymaros, as well as 

peak mode operation at GabEikavo, cannot be justified. $irst. "necessity" could not possibly 
1 

have been a factor in the ccircumstançer - especiaiiy biven the Crechoslovak offer of 

- - 

62 SIovak Counter-Mernorial, para. 5.39. 

I Slovak Mernorial, Annex 76. Comvare, Hungarian translatipn, Hungarian Mernorial, Vol. 4,  &ex 
28: "both parties would oblige themselves to limitations or exclusions of peak hour operation m&. 

i " Hungary had dso commissioned Che Bwhd sirie in JuIy 1989, and its report was renderd in 
Febmary 1990 - facls not then ùriuwn Io CzechosIovakia. l 

65 Sgg, para. 7.20, abve, and reltvarit fn. l " The long inferval of tirne before Nagymaros was to go into operation would dm have allowed adequatc 
time for water treatment plants to be cornpleted before peak mode operations went inm effect, diereby 
spreading out the financial strain for Hungary over several y . "î" 



compromise6'. Second, Hungary's action represented an outright failure to negotiate on its 

part in contradiction to its obligations under Article 27 of the Treaty and under general 

principles and rules of international law. 

7.36 Aside from the serious mistakes of fact committed by Hungary in its 

account of the 26 October meeting, the Hungarian Counter-Mernorial's analysis of 

Czechoslovakia's 30 October Note Verbale, in which it tries to explain away the actions of the 

Hungarian Governent at the time, is alsu wrong6' : 

- It i s  argued by Hungary that the individual "ecological guarantees" tu 

constitute the future agreement were not specified by Czechoslovakia in 

the Note - but neither were they spectBed by Hungary (who had 

mggesfed t h  in #fie firsf pIace); 

- Hungary daims that Czechoslovakia's position would have required 

immediate preparations for the closure of the Danube - but by 30 

Oclober it was alreaa too lafe io cary out this operation, as Hungmy 

welf knew, so the dammimg operrriion had ~~ccessfully been posponed 

unilafcr~~l& by Hrrngary for a whole yeurr; 

- The Note, according to Hungary, constituted a "blank refusai to 

consider any amendment to the 1977 Treaty" - but it was nothing of the 

&in& ii was a specfpc refufff tt, agee tu the abai?donmenf of 

N Q ~ C I ~ U S ,  whjfe af rhe same time offering fhe pfedge tu limif or 

exclude pguk mu& opration a d  fo agree fo fhr slow duwn uf work 

there in order to allm more than enough fime for the fears expressed 

by Hungary to be fully explored and &alt with by agreement; 

- It aIso "threatened unilateral irnplementation" of a prrivisionaI solution - 
but the 30 Octuber ifseff shuws {fial il w m  Hungmy wfio was 

67 sec. para. 7.59, m., klow. 

68 Htingaîan Counter-Memarial, para. 2.45. 



7.37 Moreover, it is apparent from ihe Note that the possibiliîy that 
I 

Czechoslovakia might be for& to take provisional deasurcs was in no wav related to 
I Namrnaros and afforded no excuse at all for Hungarfs action tu abandon definitively 
1 

Nagyrnaros on 27 October 1989; the possibility was invoked solely as a response to Hungary's 

unilateral actions aflecting the GabEikovo section of the P!oject. 

- An extraordinary shift in position d k n g  1989, gredating the formation 

of a new Governrnent in Mav of 19b0 followine the political chanaes in 

~ u n g a r y "  ; 

7.38 In conclusion, Hungary's actions 

Nagyrnarus reveal: 

1 - Hungary's curious presumption that, because the Nagymaros barrage 
I 

tu suspend and then tu abandon 

was to be built on Hungarian territo , its construction was a matter for r 
Hungary to decide wi t bout agreement, advance notice or consultation 

I 
with Czechoslovakia, the con requt!nces to be ne@ iated aftemards. 

I 
Such an attitude and course of conduct ran strîctly munter to the joint 

I 
concept tha lay at the root of the G& Project and which, paradoxically, 

I 
Hungary now accuses ~zechoslovada (and Slwkia) of having violated 

I 
in proceeding with Variant "C". It also ignored the fact that the 

Nagymaros section of the Project cokisted of far more than just the step 

I 
Mer indicaling that if Hungary shmild act unilaterally 9 abandon Nagymaros this would be in 
violation of its internationai obligations, for which damages would be claimed, the went on to say 
that - as to the GaMikovo section - if Hungary, in spite of Fzechoslovakia's expressed willingkss to 
enter into a separate agreement on technical, operatiorial and ecoIogical guarantees, should 
nevertheless fail to fulfil its obligations there, and continye unilaterally io violale the Treaty by 
suspending the ivorks at Durrakiliti, Czechoslovakia worrfd have to p r o c d  to W e  provisional 
tnmsures Sec. tex1 of Noie VeibaIe of 30 Qctokr 1988 at Annex 76, Slovak Mernoriai. 

I 
I In an atternpt Io offer "rnoral jusilficarion" for its vialations of ihe Treaty, Hrrrigary lus sriught refuge 

in tlit fact ihata shangeofregime had occurred. But it mustlbe noted that in this case il was the same 
Government headed bv the same Prime Miaister IMr. Németh), and thwrne Parliament, which had 
speeded up the Project in February 1989, that then acted to suspend the works at Nagymaros in May 
1989 and to abandon Nagyrnaros in October 1989. 



to be constmcîed on Hungarian temtory, for Czechoslovakia was 

responsible under the Treaty for a substaritid part of the work under the 

Nagymaros section" ; 

- The good faith efforts of CzechosIovakia to compromise in order tu 

avoid the scuttling of the G/N Project, and i t s  confidence that if t h e  

were allowed for scientific studies, the basic stnicture of the G/N Project 

would be maintaine.; 

- The willingness of CzechosIovakia to give ecological considerations 

priority over economic interests, inter alia, in its pledge even to exclude 

peak mode operation ifjustified. 

7.39 There is no record of any officia1 Hungarian respunse tu the 30 Octuber 

Note Verbale from Czechoslovakia: evidentl y, HungaSs unilateral act of abandonhg 

Nagymaros was regarded by it as its answer. Hungary proceeded tu abandon Nagymaros, 

terminating the contracts for its constmction, without any attempt tu explore the compromise 

proposal offered by Czechoslovakia; and on 30 November, Hungary tabled a proposal that the 

1977 Treaty be amended to reflect the fait accompli - the abandonment of the Nagymaros 

section of the Project by Hungary. 

7.40 This abandonment was effective before any joint study into the aileged 

risks - !et alone a full-scale EIA that Hungary now talks about - could ever have begun. I t  

occurred some four montfis before the ontside strrdy that Hungary wmmissioned to be 

undertaken by BechfeI had been compIeted, even though the Nagyrnaros section was a 

principal subject of that study. Mer its action to abandon Nagymaros on 27 Octuber 1989 

(and f he cancellation of al1 wntracts for constmction work at Nagymaros in Novernber 19891, 

the Hungarian Governent never again aIIowed the question of resurngtiun of work there tu be 

considered. No joint studies were proposed as tu Nagymaros by Hungary, and it never itself 

undertook any such studies other than the Bechtel study, whose results it did not wait for 

before taking definitive action - an action that subsequently was not supportable on the basis of 

II Sac. pua. 7.02, above, and Illus. No. R-3, appeanng at the front of this Chapter. 



I 7.4 1 ~tovakia has rhown in Chapter IV above that the law govtming the validity 
I of HungMs suspension, abandoment and pqoried temination of the 1977 Treaty is the Iaw of 
I treaties, and h a  dernonstmtd in Chapter V, inter alia that these action9 taken by H u n g q  are not 
I justzed under that body of the law. The prsent Chapter hm examined in detail above the facts 

relevant to answe& the two questions put to the Court c o n h g  the Nagymaros section of the 

G/N Project in Anicle Z(l)(a) of the Sgecîai Agreement: whetier, in L 989, Hungary was entitled: (i) 

ta susuend work on the Nagymaros section of the Project, d (ii) subsequently to abandon work 

on that section. In the present Section, Slovakia draws leg conclusions fiom those facts on the 

these two questions. 

3 
basis of the applicable law and subrnits what it believes to be the answers the Court should give to 

the Bechtel study. The issue of Nagymaros was a closid book for Hungaiy, one it never 

7.42 The fulowing points have an important bearing upon these two questions. 
I m, the Nagymaros section was an essentiai element of the integated GCN Project, wkich was 
I 

comprisal of two &ions, the other beirig GaEikuvo; the Nagymaros section invoived not ors@ 
I wurk by Hungay in çonstnicting the Namarus step but also a wbmtiaI amount of flood controf 
I work by Czechoslovakia un ih own t h l ~ ~ ' ~ .  SmndI  the Nagymwos m i o n  was n m r s r y  for 

the peak mode operation of the Gabtkovo hydroeldc plan/; but equally it was an essential part 

of the Project's navigation and flood oontrol schemes and d w  to have produced non-peak 

power. Third, Hungary concedes in its pIeadings that, fiom its standpoint, the G/N Project as a 
l 

whole was not justified without the Nagymaros Thus the suspension and subsquent 

abandonment of Nagymaros signi ficantly affected the Project a? a whole. 

allowed to be reopened. 

SECTION 5. Conclusions in the L i~ht  of the A 

'' - See, para 7.02 and nIw. No. R-3, above. 

73 SIovak Counter-Mernoriai, para. 5. IO. 

~nIicabIe Law 
I 



A. Runnarv's Sus~ension of Nawmaros Constituted a Breach of the 1977 

7.43 H u n w s  decision on 13 May 1989 to suspend the works on the 

Nagymaros section of the G/N Project wnstituted a breach of the 1977 Treaty. There is no dispute 

that the Treaty was in fuii force and effect at that time (as were the relatai and associated 

agreements that, inter aliq had modified the t*metabIe for iîs implernentationk 

7.44 It dl be r d e d  t h  the 1977 Treaty and its associated agreements - in 
particular the 1979 Joint Statute Agreement - established joint cooperafive rnechanisrns fur ongoing 

communication and comaItation in the irnplementation and operation of the ~rojtxt'~. The 1977 

Treaty also contained a specific provision, Article 27, for the çettlement of disputes. 

7.45 The Treaty and related agreements included no provision for unilateral 

suspension of its performance, and Czechoslovakia at no time weed to any such suspension. 

Hungq's  decision was entirely undaterd and was taken &hout i n f o d g  Czechoslovakia in 

advance, let done &er c0mIfation or negotiatiûn. Even had there. been some prior indication of 

Hungqrs dissatisfaction ~ i t h  the Project, this would not have excused Hungary's breach of the 

l Treaty in suspending the work at ~agyrnaros~' , 

7.46 As the 1969 Vienna Convention on the Law of Tmties makes clear, the 

suspension of the performance of a treaty obligation is justified only with the consent of the other 

party (Article 57) or by reason of a prior breach by that other party (Article 60). Neither condition 

was fulfilled in this case. Hungary's fiilure to provide prior notification to Czechoslovakia of its 

plans tu suspend wurk on Nagymaros, and tu cunsuIt with Cmhoslovakia concerning those plans, 

violated the Treaty's provisions for joint cooperat ion as weII as Article 27 of the 1977 Treaty. 

74 - See, discussion in Slovak Mernorial, para 6.153, and Slovak Counter-Mernorial, paras. 9.05-9.09. 

'' A breach of a treaty does not ceasc to be a breach if the other party is aware of the wrongdoer's 
intention to commit the breach. Awareness does not constitute agreement. 





concems; then in the same breath t h q  tum around and claim that Czchoslovakia's demonshted 

flexibility constituted a c q u i w n c e  in Hungary's breach. 

7.50 Furthmore, Czechoslovakia's response to Hungaryls suspension was not 

conhed to its protest; it continued to attempt to work with its Treaty parnier in good faith as 

shown, inter dia, by its agreement at the meeting of Prime Ministers on 24 May 1989 to form a 

joint group of experts tu assess the ecoIo@d, seismic and other aspects of Nagymaros; and by the 

cooperation displayed at the October 26 meeting, where instead of rejecting Hungary's one-sided 

proposal, Cmhoslovakia offered a most reasonable cornpromise'g. 

7.5 1 In its Counter-Mernorial, Hungary advances a new argument: that its 

suspension of work was a response to Czechoslovakia's alleged breach of Articles 15 and 19 of the 

1977 ~reaty~'.  Presumably, this is a clah that the aispaüion of work was a response to a pior 

"materiai breach" of the 1977 Treaty under Article 60 of the Viema Convention on the Law of 

Treaties, 

7.52 This new argument is untenabIe for a number of reasons. Lrst, there is not 

the slightest endence of Hungary's having cornplained tu CzechosIovakia of such a breach at the 

time of its decision to suspend work at ~agymaros". Second, such a response - b-, unilaterai 

suspension of work - was not in conformity with treaty law, which contains such procedural 

safepards as requinng (i) notification in writing of the grounds for suspendhg the operation of a 

treaty, (ii) setting forth "the measure proposed to be taken with respect to the trwty and the reasons 

thereforWg2, and (iii) waiting a period of three months before carrying out the m u r e  proposedg3 - 

19 && para. 7.26, et a., M e .  

f a  See, para. 7.2 1. abve- The eariiest evidence of any amsalion king made by Hungary of a breach of - 
ArticIcs I f  and 19 appears in the Hungarian 1992 Dedaration oiciaIIy indicating the ~ I I S  for 
Hurrgq's purporfed rermination of the 1977 Treaty, which was handed to CzechosIovakia on 19 May 
1992. 

al Sec. paras. 7.22-7.23, above. 

O 2  Vienna Convention on the Law of Treaties, Artç. 65(1) and 67. These safeguards are t k u s d  in detail in 
para. 10.09, a., below. 





7.55 Under the standards set out by the International h w  Commissiun in its 

Dr& Articles on Sbte R~porisibiIiry, the suspension must have been n m s q  "tu meet a grave 

and imminent danger which threatens an essential interest of the %teMg9 ; the danger "must have 

been a threat to [an essential] derest at the actuai time"; and the "adoption by that State mere 

Hungmy] of conduct not in conformity with an international obligation bmding it to another State 

must definitely have been its onh, means of wardimg off the extremely grave and imminent perd 

which it apprehended. In other words, the perd must not have been escapable bv  an^ other means, 

even a more costly one, that could be adopted in cornpliance with international ~bligations"~. 

Furthemore, "the State invuking the state ofnecessity is riot and shoiiId not be the sole judge of the 

existence of the nece- conditions in the particular case wncemaY9' . 

7.56 Second, insofar as Hungary's juacation of suspension reiied an the afleged 

lack of adequate shidy, the comprehensive scientific studies then in the hands of the Treaty parties 

gave no support to the need for any suspension on çuch a buis. These studies were, principaily, 

Hungary's 1985 EIA, on the basis of which the Project's schedule had been accelerated and 

overwheimingl y approved by the Hungarian Parliament, and Czechoslovakia's 1 976 Bioproject, 

updated in I 9 % ~ ~ ~ .  

7.57 Third, even as accebratd by the Protucol of 6 February 1989, the 

Nagymaros barrage was not scheduled to go intu operation before 1993 - 1eaWig almost four years 

in which to study and deal with the supposed risks. CIearly, in these circumstances, Hungary cannot 

claim that there was evidence that a "grave and imminent peril" existed "at the actuai tirne" it made 

its decision. Had Hungary notified and consultecl with Czechodovakia in advance of its decision it 

would have found, as it did thereafter," that suspension was not "the only means of wardmg off1 

f he dangers. 

a9 htematio~d Law Conirr~kion, Draft Art~cIes on State RespomibiIity, Pari 1, An. 33 f"Srate of N m t y " ) ,  
p. (1 ){a), Y-k of the International Law Cornmission, 1980. Vol. II. Part 2, p. 34. 

91 m., para. 36, at p. 50. 

g2 - See, SIovak Counter-Mernorial, para. 4.06. Of course, there were also the many pre-1977 and pst- 
1977 studies. m., para. 4.04-4.05 and 4.094.10. h, aIso, the multiple references at the end of 
each Chapter of Vol. III, hereto. 

93  Scc, para. 7.26, et a., h e .  - 



7.58 It is dm important to that, as dernonstrated in the SIovak Cornter- 
I ~ e r n o r i g ,  Hunges  Resolution of 13 May 1989 was regard& by the Hungarian Governent as 
I the first step toward a plannd temination of the Nagymros section of the G/N Project; and the 
I studies Eaüed for in that Remlution reIated not ta the envkornental effixts of putthg Nagymaros 

inta operation but to the consequences of its abandonment. 

7.59 H u n w s  Counter-Memoial suggests that (as to Nagymaros) the questions 

put to the Coun under Article Z(l)(a) of the Spcciai Agem!ent shodd be recast in the f m  of a 

- Czechoslovakia had proposed postponing this period by an additions1 15 
I 

determination "whether Hungary was reasonable in beliwing 

Iikdihood of major nsks and damages ... fium the operation 

peak power mode'"' . 

7.60 The fundamental defects in law of 

I - The putting into operation of Nagyrnaros, even under the accelerated 

months; l 

in 1989 that there was a substantiai 

of the Nqgmaros secturi especidy in 

Hungav*~ "reasonabIe bdief' test 

Project formaIIy agreed in Febmary 

into the frrture; 

1989, was the tu four years off 

9 4  
- SIovak Counfer-Mernoriai, paras. 5.09-5.13. 

have already been demonstrated above in the Introduction . But even were this the correct Pb legal test for the suspension and the subsequent abandonment on 27 October 1989 of the 

works at Nagymaros and of peak mode operation at GaLEikovo, it was reasonablc for 

- Thère were no new data or studies 

taken into account; but in any 

95 Hungarian Corrnter-Memorid, para. 1.47, 

9s SB paras. 1.34-1.36, above. 

Hungary ta believe in a "substantial likelihood of major risk 

the Nagymaros section and fiom peak mode operation: 

to indic- any risks not alnady 

event, the deIay proposed by 

and damage" from the operation of 



Czechoslovakia allowed more than enough time for the risks dairned by 

H u n g q  tu be studied and dealt with, induding a new EIA if deemed 

necessary; 

Finally, as to peak mode operation, Czechoslovakia proposed that both 

parties "pledge to l i t  or exclude peak operation" if so indicated by the 

studies into possible environmental e f f d  ; thus, any questions as to the 

impacts of peak mode operation are academic 

GeneraI PrinciaIs of Environmental Law: If Ati~IicabIe, Hun~arv's 

! 7.61 Slovakia has shown above that the lawfulness of Hungaq's conduct fds  to 

be judged by the t e m  of the 1977 Treaty and that its suspension of Nagymaros was in violation of 

the Treaty. But even if, as Hungary argues, the general principles of international environmental 

law are relevant in this dispute - either to interpret the 1977 Treaty or as the governing law - 
Hungary's conduct viuIated those principles as wel. 

t 7.62 As dernonstrated in Chapter Di above, Hungary's unilaterai action in 

suspending work on Nagymaros was mntrq tu the principles of pn#r notifidon and comItation 

concerning planned rneasures that might cause significant harm tu other watercourse states9'. 

Those principles would apply to any change in the stahis auo, and by 1989 the Treaty parties had 

suficiently implemented the Treaty Project that it represented the status auo. Further, Hungaq's 

failure to discuss its plans to suspend Nagymaros Golated the principles of consultation and 

negotiation concerning planned measures. These procedures of prior notification, consultation and 

negotiation are fundamental to the cooperation that is essential between States sharing an 

international watercours? . 

97 Sec. para.7.26, gi gq., ahve. 

Sce, para. 3.45, gt a., above. 

Iig &b. 





prior notice and without any sort of negotiation (except as to how to obtain Czechoslovakia's 

acceptance to an amendment of the Treaty) - and w u  definitive. The only question that Hungary 

was willig tu d i a s  thereafter was how to get CzechoçIovailla tu agree to the abandonment of 

Nagymaros. Mureuver, as in the case of wspemion, Hungary's Mure tu observe the T M s  

mechanisms for joint cuoperation, as WU as its fidure tu give p h  notice or tu engage in 

negotiations, constituted in thernselves violations of Article 27 of the Treaty. 

7.66 The evidence clearly &Hshes that Hungary has no valid defence b d  

either on Czechoslovakia's alleged agreement or acquiescence. At the meeting of Prime Ministers 

on 1 1 October 1989, H u n m  proposed that agreement be reached on abandoning both peak mode 

operation and the Nagyrnaros works- At their next meeting on 26 Octaber, the Czechoslovak 

Prime Miniçter formally respondd by purting forward an altemative propod103 : to slow d o m  the 

Nagymaros works by 1 5 rnonths tu &w firrther time for aIIeged probIems conceming peak mode 

operation to be studied and dealt with - pledging to abandon or m o d i  peak operation if calid for 

by these studies. But he refused to agree to the abandonment of Nagymaros, which of course was 

essentid to the ut her aims of the Treaty for which N w a r u s  had b e n  designed, quite aside &om 

peak mode operation. Therder ,  Czechoslovakiaïs position remained cIear - that the enrire Gi'N 

Projeet under the Treaty was tu be maintàined'04. 

l Alleged P i o r  Breach by Czechoslovakia: No Defence 

7.67 What has b e n  said above under the same heading in relation to suspension 

is su6cient tu dispose of any daim that Nagparos' abandonment was justifieci beause of deged 

prior breaches of Czechoslovakia. Such a claim of breach was never made at the t h e  by Hungary. 

I 7.68 The ody relevant event here that took place between the t h e  of Hungary's 

suspension of Nagymaros (1 3 May 1989) and its abandonment of the works (27 Uctober 1989) 

relates soIeIy to HungasJs suspension of the G&ikovo works at DunakiIiti in July 1989. For 

following that act, in August 1989, Czechoslovakia first mentioned the possible n d  to examine 

'O3 FonnaIly confimed by the Czechoslovak Note VerbaJiJ of 30 ûctober 1989. k, para. 7.29, 1 m., 
ahve. 

IM See, cg., SIovak €buter-Mernorial, paras. 5.20-5.25,5.50-5.53 and 5.77 
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alternative technicd sotutions of a provisiond nature. Aside fiom the tact thai this m u r r d  over 
I 

two years hefore Cmhoslovakia proceeded with the "provisiorial solution"105 , Czechoslovakiats 

comment had only to do with putting the OabEikovo section into operation; it had nothing to do 

with the Nagymaros section. 

"Etological Shte of Nec~sitv": ~ o d  AnriIicabIe in Fact or in Law 

l 
7.69 nie discussion above under this h k g  in relation to suspension is 

applicable, a fortiori, to Hunga@ docision to abandon N&aros. Indeed, the evidence is even 
I sironger a@st Hungary's enfitlement to abandon Naparos on these graunds everi if, arpendo, 

- 

105 SI, para. 9.11 I .  beIow. 

a state ofnecessity constimted IegaI grounds for this unilaterai 

7.70 As with suspension, Hungary alleged 

existence of an "extremely grave and imminent peril", as the 

"imminent p&I" was s h o ~  inter dia, by the f k t  that, in the 

Sec. Slovak Counter-Mernorial, para. 5.14, gî m. 

action ofHungary. 

the lack of s tud~ and data, not the 

reason for its action. That there was no 

face ofC~hosIovakials demands tu 

1 07 btd., para. 5.15. 

know what new unstudied risks had given rise tu Hurrgary's sudden suspension, Hungary required 
I 

44 days tu put together two scientific papers that were a mere rrihash of aiready bown and 

carefully examined risks. Hungary produceci nothing at dl dw in the way of my aiieged ris]< or 

peri1'06. At the scientific dixussions between the experts on ' 7-19 July 1989, it was olear that the 1 issue between them was not over the existence of some aIIegd "imminent p d "  but over whether 

adquate studies had been conduded into potdial dks deged to exist by Hungary. 

C~chosIovakia"s scientific experts made dear their view at wch matters had &&y been 

carefully studied. I 
7.7 1 At the first meeting of Prime Mnisters that fu1Iowed Hungary's suspension 

I 
(24 May 1989), Czecfioslovakia had mmmiîîed itseff tu egablishing a joint group of experts tu 

asess ecologid, seismic and other aspects of ~agynaros'~'. But &r the 17-19 h l y  meeting of 

experts where the difference that emerged between the partics was over whether there had been 
l 

adequate studies and data, the Hungarian Government di not act to lift its suspension of 4 
Nagymaros and propose to pro& with such sttrdies whik rhe work at Nagymarus continud - 

l 



during the three w more years &fore Nagymaros became operatiomi. To the cotitrary, Hungary 

informed CzechosIovaba the foIlowing day (20 July) thai it had extended the suspension a$ 

Nagymaros to 3 1 October 1989'08 . 

7.72 While in his letter of 4 ûctober 1989 Hunga@s Prime Minister still 

complained of the iack of substantive technical discussions, at the meeting of Prime Ministers on 11 

Octaber he fumaIIy propod the abandoment of both peak mode operation and the entire 

Nagymaros section of the Project (withoiit waiting fur the resulis of the Bechtd study, which had 

been commissioned by Hungary in Jdy 1989). As has bem d&bd in detaiI &oveLgg, 

Czechos1uvaki;i's official response at the next meeting of Prime Ministers on 26 October (conhned 

fomdly by Note Vehde on 30 October} was a significant step forwards towards c o m p r u ~ n i ~ ~  

which ought to have led to Hungary's lifting of the Nagymaros suspension. The alleged risks muld 

have been studied over the Iengthy period before any risk could even theoreticaliy have arisen (th& 

is, once Nagymaros becarne operational) - a period Czechoslovakia offered on 26 October to 

prolong by an additional 15 months. And Czechoslovakia even pledned to abandon peak mode 

operation - wEch was the source of Hungws supposed ecological worries - if the studies so 

indicated. 

7.73 It was in the light of these facts that Hungary's definîtive abandonment of 

Nagynaros by Remlution of 27 Octaber is to be considered. In November 1989, without priur 

notice to its Treaty partner, Hungary terminated al1 contracts for the Nagymaros works. ThereaRer, 

l Hungary made it clear that the resumption of Nagyrnaros was neither a possibiity nor an issue for 

discussion. The abandonment of Nagymaros was a closed book so far as Hungary was mncemed. 

7.74 Thus, not only was there no threat to an essential Hungarian interest "at the 

actctual tirne" that Hungary decided tu abandon Nagjfmaros, but dso CmhosIovakials proposais tu 

study Nagymarus, and its piedge tu m o d î  or even abandon peak mode operation if justzed by 

such studies, demonsiratal concIusÎveIy that the requirement that "the per4 must not have been 

escapabIe by any other means" was not satisfied' ID . 

log  Hunga~y wilhheld from Czechoslovakia the fact that the 13 May Resolution suspending work at 
Nagymaros was in fact for an unlirnited period and, therefore, there was no question of any 
"extension" of suspension. &, Slovak Counter-Memonal, para. 5.09,a çeo. 

i 'O9 - See, para. 7.29, gt M., above. 

110 & para. 7.55. above. 

t 



tu its abandonment of N ~ O S  vidated a number afprinci$es of international environmental law 1 men if, peuendq this body of law was in any uay applicab$. Thus, as has been derno-Vd in 

&neml Princi~les of Environmental 
Violritions 

sub-section A above, Hungary's unilateral decision to abahdon Nsgymaros was taken without 
l 

informing or consulting with Czechoslovakia in advance. This Mure was in utter disregard of the 

principles of pior notification and consultation mncemuid planned meanires that might taus 

significant harrn to other watercours States. 

Law: If A~wIiraMe, Huneam's 

7.76 It has been dernomrad that Hungary's unilatmai decision of 27 October 

1989 to abandon the ~ a ~ ~ r n i o s  sector of the G/N Project cdnstituted a breach of the 1977 T r e .  

and that Hungary has no valid defense to justify this breach. A s  breach was pivotal since, with the 

abandonment of Nagymaras, the G/N Project ce& to havd any raison d'être for Hungary. The 

abandonment of Nagymaros was thus a major step toward lkungary's abandonment of the entire 

G/N Project. 

7-75 As in the case of ib suspension of Nagymaros* Hungary's wnduct in relation 
I 

7.77 Amrdingly, the qw~tion put to the dourt in Article Zf l Ka) of the Special 
l Agreemen~, as tu whether "Hungary was entitled tu . . . subsequently abandon, in 1989, the works on 

the Nagymaros Project", must be answerd in the negative. 



CRAPTERVIII. ARmCLE2{1I(ahWHETHERHUNGARYWASEmED,M 
1989. TU SUSPEND AND SUBSEOUENTLY ABANDON THE 
WOaKS ON THE PART OF THE G A B ~ ~ K O V O  SECTION OF 
THE PROjECT FOR WHICH THE TREATY ATïRIBUTED 
RESPONSIBILJTY TO HUNGARY 

8.01 TheResolutionoftheHungarian Government of20 July 1989 initiated 

the suspension by Hungary of works at Gabtikovo. Czechoslovakia was informed of this 

action following a meeting of Prime Ministers. This was as much a surprise to Czechoslovakia 

as Hungary's 13 May decision concerning Nagymaros had ken; and an even greater shock. 

8.02 In this regard, the pre-1989 background deaIt with in the previous 

Chapter, together with the events in 1989 preceding this action, are Iargely relevant to 

Hungary's 20 JuIy decision conceming GbEikovo and to the question whether H u n g q  was 

entitled tu suspend and then tu abandon its part of the work ai GabCikovo. 

8.03 The key point brought out below concerns Hungaryts essential 

acceptance in 1989 that the risks it perceived to be involved in regard tu the GabCikovo section 

of the Project (and the evidence in relation thereto) did not then require more than an 

agreement on ecological and technical guarantees in order for work to be resurned. As Section 

1 demonstrates, Hungary's official position with regard to the various risks it alleged 

concerning water quality, the environment and seismic conditions, was the following: 

- Hungary was prepared (and it agreed) promptly to resume the darnming 

of the Danube if Czechoslovakia entered into an agreement on 

ecoIogica1 and technical guarantees; and 

- Hungary considered that the new studies it had in hand in September 

1989 were inadesuate tu guide the Treaty parties in coping with the 

aIIeged risks in proceeding with the Project; rherefore, Hungary insisted 

that - coupled with the agreement on guarantees - joint studies (with 

possible outside scientific participation) should be undertaken by the 

parties, while the work proceeded at GabCikovo. 
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What appears from Sections 1 and 2 below is that, after Czechoslovakia had fartnally accepted 

the concept of an agreement on environmental and tec cal guarantees, Hungaty ahandoned "i the GabCikovo section befure even afternpting tu negutiate such parantees, and before 

embarking on joint studies. 

8-04 It is usehl before exsmining Hrrngary's suspension ofworks for which it 
I was respunsible at GabEikovo (Section 1) and its subsequent abandoment of such works 
I 

(Section 21, to set out the same questions posed in Chapter VII above in considering 
1 

Nagyrnaros, making rrp a sort of prima facie test against which to consider Hungary's actions: 

- What reasons did Hungary give at thk tirne? 

- Could Hungary then have believed tdese reasons? 

- What was their imrnediacy? 

- Did Hungary disclose at the tirné evidence to its Treaty pmner 

reasonably srrbstantiating reaçons? 

- Did such evidence contain any new fks? 
I 

SECTION 1. Hunearv's Suspension of Work on120 Julv 1989 

8.05 No advance notice was given by ~ u h ~ a r y  nor was any attempt made to 

consuit with Czechoslovakia before the Hungarian Gove!mnent, by its 20 July Resolufion, 

ordered work at Dunakiliti to be suspended until 31 OctobL 1989 (effectively postponing the 

darnming of the Danube for a year, with the consequential Jffects this action had on the agreed 

I SC hedule for the entire GabEikovo section of the ~roject' ). Czechoslovakia's shock over this 

LI 

1 l &, SI& Memariai. para. 4.01, and SIovak Caunter-Me~orial, para. 5.18 th. 751, regarding the 
m w  "window" of fime a u r i n g  only once each y= aropd rhe end of Octokraiy Novemkr, 
ivhen hydroIogica1 conditions aIIotved the damnring operations to take place. 5 s  dso, para. 8.30, 
klow. 
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decision is easily understandable2. Unlike Nagymaros, work on the GabEikovo section was 

l nearing completion3; and the jointly agreed operating plan called for the damrning of the 

I Danube in Iate Octuber of 1989, which was to be the initial step in the filIing of the reservoir 

I and bypss canal and the testing of the works at the GablSrIrovo step. Yet, Iike Nagymxus, 

l because of the location of the Dunakiliti weir un Hungarian territory, with the damming side 

located on the comrnon reach of the river (and with the boundary running dong the navigation 

line), the damming operation for the GabEikovo section was under Hungary's physical control 

and, hence, it was in a position to impose its will (or in other ternis, its "veto") on its Treaty 

8.06 The immediate, vehement series of protests made by the Czechoslovak 

Government against the Dunakiliti suspension have already been discussed in detail by 

slovakia5. In contrast to Hungary's actions conceming' Nagymaros, which never became the 

subject of negotiations, Hungary's 20 July suspension of Dunakiliti did lead to negotiations 

between the parties in September and Octuber 1989, the detaiIs of which (and their diemath) 

have a direct bearîng on the answers to the two questions put tu the Court under Article 

2(l)(a) of the Special Agreement in relation to the GabEikovo section. 

8.07 It will be recalled that two alternative proposals were made by 

H u n g a ~ ' ~  Prime Minister at the 20 July meeting6, which raised the questions of haw bng the 

suspension at GababEikovtl was tu last and under what conditions work rnight be resumed. 

The 20 JuIy Resolution and the meeting of Prime Ministers the sarne &y are fulIy discussed at paras. 
5.18-5.23 of the Slovak Counter-Mernorial. Czechoslovakia's surprise was al1 the greater because, at 
rhe Plenipoteatiary fevel. prior a s m c e s  had been given by Hungary that the 13 May decision 
concerned onIy N a w a r o s  and that an extension of the decisian fa suspend the GaMikovo sxtor was 
not king contcmplated. 

3 SIovak MemoriaI, IIlrrs Na. 3 1, referred tu al para. 3.27. The situation on the groirnd is depicted 
in ULus. No. CM-I A, appeahg at the end of Chapler IV of the SIovak Counter-Mernorial. Nol to 
complete this part of the Project would have left on Czechoslovak territory a huge devasted area, as 
well as useIess works for which no return could ever be foreçeen. 

l 4 Hungary's remarkabIy different perspective of the gravity of its action on 20 Juiy is reflected in the 
commnt in the Hungarian Mernorial (para. 9.3 1 )  that "this suspension was of a minor character 
Immpared to Nagvmarosj, since the DnnakiIiti weir ifself was essentiaIIy cumpIe~e" - a r a d o n  
hckîng any Iogic. 

5 SIovak Mernoriai, paras. 4.36 and 4.38. 

6 Slavak Counter-Mernorial, para. 5.19; and SIovak Mernorial, paras. 4.35-4.39. 



However, neither altentative proposed by Hungary on 20 iuiy contemplated that the danunhg 
I 

operation at DunakiIiti would take place in accordance with the agreed Treaty schedule7. 
l 

8.08 The Hungarian Counter-Mernorial contends that Hungaq's actions to 

suspend the Project were an exercise d i t s  ri@ to insist on a "full and conrct impIernentskntt 
I of Articles 1 5 and 19 of the 1977 Treaty; and fhat they were a response to wrongfirl acts I previously cornmi tted by CzechosIovakia - t hat is, tu Czechoslovakiats supposed breach of 
1 these hiclesS.  But, just as in the case of Nagyrnaros, there was no claim by Hungary at the 

time of such breach. Although Hungary's actions were z'lously defended in the self-serving 

Hungarian Verbale of 1 Septernber 1989 ( h m  whi!h Hungary'a Memonal extensively 
I 

quote?), this made no mention at al1 of Articles 15 and 19 of the Treaty, Iet aione 

suggested their breach by ~zechoslovakia'~. 

"...this period of suspension is the Iast possibility fa( the two [Treaty pmies] tu 
confiont thoroughIy and for al1 times the joint wwork with the requirements of 
environmental protection and to this end to weigh & al1 the circumstances very 
carefully. " 

8.09 This Note of 1 September is of 

8.10 In othw words, whatever studics fiungary had mailable to it at the 
I beginning of September 1989 were not regarded by the Hungarian Governent as an adequats 
I basis fur reaching a joint decision as to when and how tu proceeù with work on the GabEikovo 

( 1 section; more research was required in Hungary's view - and this was intended by Hungary to 

particular significance because it 

7 I Noi mrprisingIy, CshosIovakia's response to t h e s  propo~b in its Prime Ministtr's Iakr of 31 
A~rgust was generaily negative- k, SIovak Menlorial, para. 4.38. 

I 

explained that the period of suspension announced by Hungary was for the purpose of allowing 
1 "further investigations of the ecologtcat risks entailed by the project" to take place, rrrging that: 

8 sec, paras. 7.2 1 -7.23. above. 

9 Hungarian Mernorial, Vol. 4, Annex 24; and paras. 3.88 and 9.3 1. 

10 Rather, it was Czechoslwakia's mention d a pmrible prdisioiul aiternatjvc (if Hungary did not 
remme work on the GabOikovo section of <hc Projeci) Ibai at+cted ha& cri~cism in Hungaryk N a  
of 1 Septemkr. The N a  dalço cIaimed Czcchoslovakia's aqtfiexence in Hungary's 20 Jdy d ~ i s i o n  - 
in spite of CzechosIovakia's repeated denids and protep; and it aoçoçed the CzechosIovak 
Governmenr of refusing to negotiate - at a tirne when negotiations were jus$ abur  to s m .  





- F A ,  an agreement to abandon Fagymaros as well as peak mode 

operation; 

- Second. an agreement incurporating cornplex environmental, water 

qiiality and techriicd guarantees; 

I - Third, if Czechoslovakia adopted the "suggestion" set out earlier in the 
I proposal: "Hurigary wouId continue tu prepare for the closure of the 
1 Danube, and would actuaIIy close it after the conclusion of the 

agreement ." 

I 8.15 Hungary rnakes no clairn that its propozaI was rnereIy a negotiating 
I 

tactic airned at inducing Czechoslovakia to agree tu the abandonment of Nagymaros. It is, 

therefore, necessary to take a close look at the implicationj of this Hungarian proposal, and of 

Czechoslovskiats response. Hungaryts proposal must alsc! be interpreted in the light of the 

subsequent Hungarian Resolution of 27 October and Note Jerbale of3 November 1989. 

However, Pime Minister Németh added (according to thé Hungarian Mernorial) that "in the 

absence of agreement" the Hungarian suspension of al1 construction would "last until 

8.16 Hungary's undertakings both as to rehming work and to completirig the 

darnming of the Danube were confirmeci in the Hung?rii!n Govemment's Resolution of 27 

October 1989 in the following terms: 

environmental requirements were met". 

8.14 At the next meeting of Prime 

"The condition for filling the Dunakiliti-HruSov re*rvoir is the condusion of 
the intergovernrnental agreement [conceming guarantees]. In the event of a 

I 

Ministers un 26 Octuber 1989, the 

14 Seed para. 7.29, =., above. 

Czechoslovak Prime Minister officidly responded to the 1 1 October proposal of Hungary with 
I 

a most reasonable alternative proposal, which was formaIIy cvnfimed by the CzechosIovak 

Governmenr in its Note Verbale of 30 Octuber 1 98914. 



Czechoslovak statement of willingness to conclude the inter-govermental 
agreement [being] given, the preparatory works on the relocation of the 
riverbed of the [river] coiild be ~ n t i n u e d ' ~  ." 

This commîtment was again formafly confirmecl by Hungary's Note VerbaIc of 3 November 

1989, in sirnilar ternis: 

"The precunditiun of filling up the Dunakiliti-HniSov reservoir is the conclusion 
of the inter-govermental agreement. In case of a Czechoslovak statement of 
intention about . . . the conclusion of the inter-guvementd agreement, the 
preparatory work of the riverbed diversion at the reservoir can be c~rrtinued'~ ." 

This second confirmation, following as it did Czechoslovakia's counter-proposal making clear 

that the Czechodovak Govemment did not accent the abandonment of Nagymaros, establishes 

thar Hungary's cornmitment at the tirne concerning GàbCikovo was contingent ody on an inter- 

governrnentaI agreement as to guarantees; it was quite separate h m  Nagymaros, as tu which 

Hungary had already acted, on 27 October. This confirmation a h  followed Czechoslovakia's 

response to Hungary's proposal, by which it declared "its readiness to conclude such an 

agreement [on guarantees] in a short tirne" provided that Hungary "starts without delay 

preparatory work un damming the Danube riverbed at ~unakiliti"'~. in spite of 

Czec hoslovakia's official position against the abandonment of Nagymartls, Hungary's 

confirmation on 3 November of its proposal to resume work at GabEikovo on the basis of an 

agreement on guarantees did not tie such resumption of work to the condition that 

Czechoslovakia agree tu the abandonment of Nagymaros by Treaty amendment. 

8.17 Neither side had indicated at that stage any details concerning the 

provisions of such an agreement of guaranteeslg. Comparing Hungary's proposal as to 

GabCikovo with Czechoslovakia's response, the only difference seems to have been over how 

soon Hurigary wouId resume the work at Dunakiliti in preparation for the cIosure of the 

Danube. But by the date of the CzechosIovak response (26 October), this was about tu 

l 5  Hungary's translation wrongly uses the word "reservoir", which clearly rnakes no sense, and which 
Slovakia has replaced with "river" in brackets. &, Hungarian Memorial, Annex 150. 

16 This rext ~ ~ r m  the correction made just ahve in the Hungarian trarrsIation of the 27 October 
Resolution. 

17 See, Slovak Memorial, paras. 4.48-4.49, and Annex 76. - 

1s See, para. 7.36 (first item), above. - 
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becorne a moot question, for IittIe if any time was left in which this operation coirld be carried 
1 

out in the current year, in the light of the narrow "windowi' of time within which the damming 

8.19 The introduîtary section of the drak treaty tabled by Hungary on 30 
I November indicated a modification of Hungary's earlier undertaking by specifyirig that the 
I 

cornpIetion and operation of the GabEikovo section by Hungary was contingent on 

Czechoslovakia's agreement to amend the 1977 Trûlty so d to abandon Nagymaros (yhich of 

necessity entaileci the abandonment of peak mode operation at Gabfikovo, as well). In short, 
I 

the new position taken by the Hungailan Government in tabling this draft treaty came d o m  to 
I 

could be carried out technically - barring which the operation 

October 1990. 

8.18 Su with the passage of time since 

this: 

could not be undertaken until 

Hungary's suspension of works at 

- Hungary made a threat: if ~hechoslovakia did not, by Treaty 

amendment, acquiesce in Hungary's breach of the 1977 Treaty by its 
I abandonment of Nagymaros and cunsequently of peak mode operation, 

19 1 The Hungarian translation of this document rnistakenly indicates the date suggested by 
Czec hoslovakia as March 1993 ralher than Mach 1 990. See Hungarim Mernorial, Vol. 4, Annex 28. - ' 1  

Dunakiliti on 20 July, any obstacle to agreement on GabCikovo seemed to have vanished, and 

nothing of substance appeared to stand in the way of thé wsumption of work at Dunaüliti 
1 based on Hungary's proposai to negutiate and reach agreement on a system of guârantees, 
I 

which CzechosIovakiaks 30 Octuber Note urged be compIeted by the end of March 1990". 
I 

Hungary had undertaken to proceed to complete the damming of the Danube ("actually close it 

after the conclusion af the agreement")m, once such an agreement on guarantees was reached. 

1 Ba., para. 3.96, setîing forfh Hungary's version of the clEer made by the Hungarian Prime Miniaer at 
fhe meeting of 1 1 Octahr 1989. I 

It was in these circumstances that the September-October 

of DunakiIiti in the GabEikovo section of the Projeet came 

30 Novernber (fcimrding the draft of a treaty to amend the 

change of position21 . 

21 &îb_., Vol. 4, Annex 30. 

1989 negotiations over suspension 

to an end. For, by Note Verbale of 

1977 Treaty), Hungaq reveaIed a 



(at GabEikovo), and did not agree to the temination of this part ofthe 

Treaty, Hungary woufd not carry out its obligations under the rest of the 

Treaîy; 

- Second, Hungary made a promise: if the conditions of this threat were 

met: fi) Hungary was "prepared to comp1ete and operate the rernaining 

installations"; and (ii) if CzechosIovakia "rnanifests its intention tu 

conclude an ecoIogicaI-guarant agreement", then Hungay '"will 

irnmediately proceed with the preparatory operations for the DunakiIiti 

b e d - d e ~ a n t i n ~ " ~ ~  ; 

- Third, Hungary proposed to substitute a new disputes settlement 

provision (presumably to replace Article 27 of the Treaty). Under this 

provision, a two-ticr procedure of disputes setthent was envisaged 

(subject tu time Iimits), with uItimate settlement to be by compuIsory 

arbitration or by the International Court of Justice. To these procedures 

Hungary proposed adding a special provision: 

"Without prejudice to [the above procedural provisions] and subject to parallel 
informing the other Contracting Party, in the case of significant danger directly 
threatening the natural environment, the Contracting Parties shall have the right 
tu take [any] urgent measures necessary tu avert danger even without having 
recourse to [the procedures set furth above]. The justified expenses resulting 
from these measures shaII be borne by the two States in an equd proportion." 

This was an obvious attempt to ratify a procedure that was contrary to the 1977 Treaty and 

was a formal acknowledgment by Hungary of the unlawfulness of its unilateral acts of 

suspension and, in the case of Nagymaros, abandonment. 

8.20 Hrrngary's 3 0 Novernbw proposa1 ignored compIeteI y Czechoslovakiats 

coun ter-proposal concerning Nagyrnaros presented on 26 October and confirmed by Note 

VerbaIe on 30 October; and it modified Hungary's earIier proposais for it sought to Iink the 

22 Dib_. Presumably, the operation of "Mdecanting"; as the Hungarian translation reads, referred to the 
operation of darnming the Danube and diverting part of the flow of the river to the bypass canal. 



I 
carryirtg out of Hungary's other obligations under the Treaty concerning GabCikuvu tu a 

I requirement that Czechoslovakia agree tu abandon Nagymms and peak mode operation by 

Treaty amendment. 

8.21 By the tirne it rcceived Hungary's broposal for amending the Ti*, 

however, Czechoslovakia was in the throes of its "Vel?et Revolution", and there was no 

possibility of dealing with the 30 November proposal prirnptlyu, A new Governent was 
I installed in Prague on 10 December 1989, and a President was eIe~ted on 29 ~ecembe?. 

SECTION 2. Hunvarv's Abandonment of ~ o r d  on the GabEikovo Section of the 
Proiect 

8.22 The relevant events that took place iR the six-month period &er the end 
1 of 1989 have been covered in detail in Slovakia's earlier pleadings25. The suspension of work, 

which initially affected only Dunakiliti, was extended to ai1 construction work by Hungary on 

the GabCikovo section and then, de facto, developed k the total abandoment of the 
I 

GabEikovo works by Hungary, cuIminating in the termination by Hungàry of aII  contracts fur 
I 

works at GabEikovo by the end of June 1990. Ail of these additional actions were taken 
I without notice to or consultation with Czechoslovakia and certaidy without its agreement. 

- Thai "we nut hold negotiations towkrds the amendment of the rI977 
I 

Treaty]" as iniriated by Hungaq's 30 November Nofe Verbale; 

l 

8.23 As to the negotiating stance of the 

23 Sec. Slovak Counter-Memorial, para. 5.42, and fn. 72, thereto. 

Treaty parties, in his letter of 10 

24 In Hwigary, the Nérneth Gwernment was na1 replased by a dlu~t i -~~ Governent until May 19%. 
I 

January 1990 to Czechoslovakia's new Prime ~iniste?, Prime Minister Nérneth announceci 

another shifi in Hungaryts position (an astonishing one not Iéast because he had been Hungary's 
1 Prime Minister throughout 1 989). He proposed the following: 

25 1 Sec. Slovak Carrnter-Mernorial. para. 5.43, a., and the cross references there to the Slovak 
Mernoriai. 

26 Hungarîan Memarial, Vol. 4, Amex 32. 



- But instead, that joint scientific studies (with outside assistance) examine 

the "cornplex ecological efFects" of the various parts of the GabCikovo 

section "dong with the assessrnent of the present environmerital 

situation and the recording thereoft; and 

- That the commencement of the operation of the reservoir (in other 

words the damming of the Danube) and of the GabZikovt, hydroelectric 

plant be dependent on the results of the* studies. 

8.24 This was a total renunciation by Hungary of its proposals of October 

1989, even as modified on 30 Novernber. Reduced to its essentials, Mr. Nemeth's 10 Januaq 

Ietter put the 1977 Treafy "on huIdn" - insofar as it had not already been abandoned - its 
resurnption to depend on the agreement of the Treaty parties tu the results of joint scientiftc 

studies yet to be started. There was no further mention of resuming work on the bais of a 

guarantees agreement. However, M .  Nemeth said that he thought these studies could be 

completed by the first half of the year and that, then, the commencement of negotiations to 

modify the Treaty wuId begin. He said not a word about when resnmption of work on the 

GabEikovo section of the Project might resume, a matter then under Hungary's physical control 

near Dunakiliti. 

8.25 When Czechoslovakia's new Prime Minister responded by welcoming 

the "immediate renewaI of the biIateraI negotiations" Ieading tu the "putting into operation of 

the GabEikovo Barrage during the year 1991 "29, Prime Minister Németh responded by 

abruptly shutting the door to negotiations in his letter of 6 March 1990~'; and his view of the 

'' The perernptory characier of t h s  decision and HungaryZs atternpt to revelt fo the staning p i n t  of its 
discussions with CzerhosIovakia are reveded in the= pafdgraphs of ihe 1 O Janrtary Ietter: 
"1 wrirrld Iike Io i n f m  you hi the Hungarian parS shdI suspend conçtnrction work durîng thiç 
pwid  and shdl cldy preçerve the existing 'statirs quo'. 1 wouId rmmmend ~e attention of the 
Czfxho~lovak Government to the same. 
Our recommendation is founded upon the initiatives we made between 20 Juiy and 30 November 1989. 
Thus, 1 would, for example, remind you that on 20 July, the Hungarian Govenunent in one of its 
propoçals suggested the suspension of construction work for a pend of 3-5 yearç and that joint studies 
seme as the bais  of our decisions. " 

28 SIovak Mernoriai. Amex 80 {letter of 15 Feb. 1990). This nmmri ly  presiimed the damming of the 
Danube during Iak Octakr-eari y Novemkr 1 990. 

29 Hungarian Mernorial, Vol. 4, Annex 35. 



possibility of resurnption cf work at GabEikovo was ieflected in his statement that the 
1 

"handling of this issue includes ... the settlement of the fkte of a gigantic investment fiascoqt. 

~ i t  h'in three months, Hungary had terrninated its contract! for works at ~ a b ~ i k o v o ~ '  . And by 
I 

Resolution on 20 Deocmber 1990, the Hunguîan ~ I e m m e n t  formdly abandoned the 
I GabCikuvo section of the ~roject~'. Thus, nothing was Iefi of the GIN Projecf iri terms of a 

"joint investment" and a "welI-bdanced systern". 

8.26 Returning to the questions put to the Court in Article 2(l)(a) of the . 

SECMON 3. Condusions in the Lieht of the  plica cab le h w  

l 

Special Agrment ,  Hungary clearly was not entitled to handon works on GabBkovo, even 

jtidged by its own standards. Hungary had decIared in its 

' O  &ee, Slovak Cauotcr-Mernorial, p a n  5.48 and fn. 80. &, a l b  Hungary*~ 1992 Dalaration, para. 14, 
Hungarian Mernoriai, Vol. 4 ( at p. 162). 

Note of 1 September 1989 that no 

8.27 The present Chapter has examined id detail above the facts relevant to 
1 

answenng the two questions put to the Court concerning the W i k o v o  section of the G/N Project 

31 Hungarian Mernarial, Vol. 4, Annex 153. l 

funher steps ought tu be taken without further joint study: and yet its action to abandon was r 
taken precisely without such studies. Furthemore, Mr. Németh's letter of 6 March 1990 - by 
which further ncgotiation was abniptly halted and which !epresented a definitive step in the 

I abandonment of the works - was sent shortly afier Hungary's receipt of the Bechtel report. 
I This new and independent sfudy - cornmissioned in the same manth as Hungaq suspended 
1 works at DunakiTiti - in no sense gave scientific support for a decision to abandon the 

GabEikovo section of the Project (or, indeed, the Nagyma!os section)". Hungaiy had sought 

funher investigations of the ecological risks, and these Lad been camed out by BechteII 
I 

indicating that such risks were not a bar to proceeding with the Project. Hungary had sought 
I 

ecological garantees, and CzechosIovakia had agreed to this proposal. There was no basis for 

Hungaryts decision to abandon GabEikovo. 

in Article 2(l)(a) of the Special Agreement: whether, in 1 989, 

32 1 Ses, para. I 1.22, hIow, for a rebultal of Hungary's obçervation wnceming the BecMe1 report. 

Hungary was entitled (i) to suspend 

work on the GaEikovo section of the Project, and (5) subquently to abandon work on t h  
I section. In the present Section, SIovakia draws IegaI condusions from those facts on the basis of 



the applicable law and submits what it believes to be the m e r s  the Court should give to th- two 

questions. Since many of the conclusions reached in Section 5 of Chapter VII conanhg 

Nqynaros appty qudly here, the concIusions here can be r e d u d  by leference back tu Chapter 

VII where appropriate. 

8.28 By way of introduction, it is usefui to r d  three particular elements of the 

f i a i  context in which Hungary suspmded and subsequently abandonecl the works on the 

M i k u v u  section of the Pruject. Hungasfs abandonment of Nagymaros in October 1989 

made peak mode operation at Wrkovo impossible. Second, Hungary had amplete wntroi over 

the putting into operation of the W k o v o  section because Hungary wntrolled the construction of 

the Dunakiiiti weir and also the damming of the Danube (to occur on a common reach of the 

Danube). Third, the technid complexitits of the damming operation were such t h  oniy a namw 

"window" of t h e  existai each year - at a time of fow river flow - when the Danube muid Iie 

dammed. 

A. Hun~arv's Susaension of GaEikovo Constituted si Breach of the 1977 
m 

8.29 H u n w ' s  dsision of 20 JuIy 1989 tu suspend construction work on the 

GaMikovo section of the G/N Project until3 1 October 1 989 constituted a clear breach of the 1977 

Treaty : 

- There is no dispute that the Treaty was in firl force and effect at the t h e ,  as 

were the relatai agreements rnodeng the tirnetable for its implernentation. 

- The agreed Project tirnetable then in &ect included no provision fbr 

unilateral suspension of work, and Czechoslovakia at no time agreed to it in 

any other way. 

- H u n w s  decision was entirely undaterd and was taken withorrt prior 

notification to, and without consultation or negotiation with, its Treaty 
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p a r ,  and c e d y  without its 

I I 
Project schedute had d e d  for the Danulx to be dammad at D u n a f i  U1 Iate Octuber 1989; by 

I 

agreemer~?~. 

I suspendhg work at h i n a f i  uniü 3 1 October 1989, ~ u n ~ & y  aipired that the small "window" of 
I 

8.30 Hungary's 20 July action resulted in {he suspension fw a year of work on 

I t h e  within which the Danube could be dammed that year 4 missed; and without the diversion of 

1 water into the reservoir and bypass canal, other elements lof the Project to be c&ed out by 

t large portion of its Treaty obligations in relation to thet ~enioi I of the Projeît for a year. 

I Czechoslovakia were delayed fur a yar. This delay, 

Alleeed Prior Bmch bv ~zechoslovakia: Not a Defence 

without prior wm?tatiari, d 

8.3 1 Fur the reasons dready set out in the previous ~ h a ~ t e ? ~ ,  Hufigary's defence 
I 

based on the dleged prior breach by CzechoçIovakia of Articles 15 and I9 of the Treaty can have 

no application to Hungary's suspension ofwork on 20 July 19$9 at Dunalaliti, 

I "Ecolo~icril State of Necasitv": Not A~dicable in Fact or in Law 

I 
8.32 SIovakia's comments on the defenee of "necessity" in the previous Chapter 

in the context of Hurigaty's suspension of Nagyrnaros apply kqually here: it is a doctrine outside 
I treaty law on which Hungary's breach of the 1 977 T r q  cannot be justifia!; and even if, araendo, 
I a "state of necessity" were a defence, it couM riot prupedy be invoked here under the standards 

established under international Iaw for such a defendS.  

8.33 There are, however, certain Facts p d l i a r  to Hungary's suspension of the 
I 

GabEikovo section that need to be mentioned, although the same general points apply to both 

I " As in the crtçe of Nagymarcis. mm if CzfxhwIûvakia had ken aware of Hungafs intent to v n d  work at 
~abEikovo k r  which if war mpnsibli  ~ S U O ~  non), t i i s  wnild lnot tmve u r d  b-h 
para. 7.45, above. Sl, also, para. 7.46, above, regarding t / - ~  wuirement under the 1969 Vienna 
Convention that a suspension to be justified must have the other Treaty party's consent 

l 
34 Sgg paras. 7.5 1-7.52, above. 

35 S s ,  para. 7.53, e f  S., above. 



suspensions: there was no evidence of any identged "grave and imminent danger" to meet which 

this suspension was necessary; there was no threat to an "essentiai interest at the actual the";  and 

action to suspend was not the "ody means of warding off the extremely grave and imminent perd" 

which Hungary claimal to f d 6 .  

8.34 The 20 July decision to suspend work at Dunakiliti was the very day aiter 

the f 7- 1 9 July meeting of experts, which CzechosIovakia had believed, when the meeting was 

callad, was to be devoted to the subject of the Nagymaros suspension. In fact, Czechoslovakia had 

b e n  won& informeil by Hungary that the 13 May suspension of Nagrnarua had been for ody 

hvo month?', and hence Cz~hosIovakia hoped to get that suspension Iifted. But the two papers 

produced on 26 June by 13ung#, sfating its views prior tu the meeting, related to the enfie 

Project not just to Nagymaros. These papers (as analysed by a Czechoslovak document prepared in 

l two weeks' t h e  in arder to be ready for the meeting) a i d  the discussion among experts at the 

l meeting made it cIear that as tu Mikovo,  jusi as for Nagymaros, there was no new evidence 
1 

producd by Hungary of some allegd "imminent perdu3'. The core issue uver which the Treaty 

parties ddiEered fundamentdly did not concern the actuai existence of cemin identified 

environmental dangers - for that was not what Hungaq clairned - but whether adequate sudies and 

data existe. to allow the Project to proceed. 

8.35 With regard to Nagymaros, as noted above, there were severai y- in 

which b condrrct these -dies before that section became operationai and any of the diegai risks 

could arise. But the putt ing into operation of the GabCikovo section of the Pruject by damhg the 

Danube at Dunakiliti had b m  jointly agreed to occur at the end of October 1989, three months 

away. It must be emphasised once more that this damming operation was controlleû by Hungary 

under the Project. 

37 See, para. 7.7 1, aimve, and relevant fn. 

38 A surprisi11gIy long perid of 44 days dler the Nagymaros suspension, rather than at the tirne of be 
suspensiori, given the urgent grounds for its action aIIcged by Hungary. 

39 In Ctechoslovaha's estimation, the Hungarian papers and ttie ensuing d i b o n  amaunted to mer¢Iy a m 
hash of a l d y  known and mfu l ly  studied possible risks. &, para. 7.27,a a., above. 
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8.36 When the experts' meeting endai on 19 Juiy - an a note of fiuidamend 
I 

disagreement over the issue of the need fur further studids in order to p r d  - it would be 
I 

reasonablc to have orpected that at the Prime Muiister ledel the consequences of such a sharp 
l 

difference of view would have been promptly considered in okder to formuiate a plan of action - the 
l 

sort of discussion contemplatcd by Article 27 of the ~ r a t y !  This did not hsppen. FoIiowing the 
I 

meeting the Hungarian Gwunment sdopted a ~esolutioA aispendhg di work at Dun&& 
I 

thereby postponing the d&g of the Danube mder fhe agreed scheduIe for an entue y=. 

8.37 The talOng of tbis action was not dishssed at the meeting between PNne 
l 

Ministers; Czechoslovakia was merely informed afterwards. Yet the three morrths r m e g  befure 
I 

the bnef period in which the damming operation could take pIace lefi ample t h e  for d iwaion  - 
I perhaps even fur a partiai study of the aiieged risks. There were ce-y alternative means 
I 

available for "warding of' my perceivd peril, although it must be repeated that it was the alleged 

lack of study, not any concrete peril, that Hungary relied ob then to juste the suspension. For 

example, after getting studin under way the Treaty parties kght have agreed that the damming 
I 

operation should p r o d  as schdirled - so as not tu forfeit a whoIe year before putting the 
I 

GabEikovo section into operation. Since the flIing of the reservoir and the bypass carid was a six- 

8.39 Thus, it cm ody be conduded tbat even if, arguaida, a "state of necèssity" 
I were a defence that could vdidIy be invokd, it would f d  totally in the circurnstances tu justq 
1 H u n w s  suspension of aü work at Dunakifiti, thereby postponing the damming of the Danube for 

a year with dl the collateral d e c t s  on the Project thiç action dsed. 

month operation, wfrich occurrd prior tu the start of 

environmental effects would have been minimal; and the 

faible, if the parties so decided. 

8.38 Had it b e n  acting rwnabIy,  

CzechosIouakia that it had just commission& the Bechtel 

Febnrary 1390; and the parties mi&t have agreed to base their 

Instead, Czechoslovakia was never informai of the Bechtel 

awaiting its results. 

the growing season, any adverse 

reversal of the damming was entirely 

Hungary would have yinf~med 

study, whose report was expected in 

actions on the hdings of this report. 

study, and Hungary acted without 



8.40 For the same reasons, if Hungary's "reasonable belid' test were the 

applicable legal standard by which to judge Hungary's condudm, wkich it cIearfy is not, Hun&s 

I action to suspend wurk at Dunakititi wouId ceItaidy fa3 tu meet even that standard. For on 20 Jdy 

I 1990 there was deariy no basis for believinp that t h m  was a "çubstantiai Iikelihmd of major risks 

I and damage" from closing the Danube at Dunut i  - to quote the relevant part of Hungary's test. 

I Ail the reliable expert studies and data in the hands of Hungary showed there that was net a 

I "wbstantid likelihood of major rîsks and damages". Clearly, Hungary lacked coddence h the mu 

l darmist papers it hmdd CzechosIodia on 26 June in preparation for the 17-79 Jdy meeting, as 

l well as in the Ecologia reports, which in any event deait primady with ~ a ~ ~ m a r o s ~ '  , HungaSs 

1 belief, as show at that meeting was in its !acJ of adquate knowledge and the need for further 

shrdy, prornpting it tu commission the Bshtel m d y  at that tirne. If Hungary had wanted to reach 

1 an infmed opinion, it wouId have awaited the Bechtel report (net sch&uIed to be completed untii 

Febniary 1990). It would have suught to gain Czechoslovakia's agreement to postpone the 

l damming operation for a year, or to some other alternative such as just suggested above. Perhaps - 
l quite rightly as iit tumed out - Hungary feard that the BechteI report wouId not support the actions 

it wanted to take tu end the Project. 

General Princiriles of Environmental Law: If Aaalicable, Huneam's 
Violations 

8.4 1 As in the case of ifs suspension of Nagymxos, Hungary's coridua in reIation 

to its suspension of work on the W i k o v o  sedion of the G N  Project violated a number of 

pinciples of international environmental law even assumin& amendo, this body of law is 

applicabk. As demonstrated eulier, Hun&s unilateral decision to suspend work on the 

GabEikovo section was taken without infuming or wnsuifing wifh Czechoslovakia in advance. 

This fdure was in disregard of the principIes of prior notification and comltation concerning 

planned measures that might cause significant h m  ta other watercourse states4* . 

40 Hungarian Counter-merno rial, para. 1.47. 

41 SB, para . 8.1 1, abve- 

42 See, paras. 7.6 1-7-62, above. 



8.42 Hungary's unilaterai &sion of20 JU$ 1989 to suspend work at wkovo 
I 

constituted a clcar breach of the 1977 Treaty. Hungary has ho valid dcfence to jus@ this breach. 
I 

Therefore, the question put to the Court in Article 2(l)(a) of h e  Spkial Agreement, as to whetha 
I 

"Hungq was enitled to aispend .., in 1989, the works . . . on1 the part of the G&ikovo Proje for 
I 

which the Treaty attribut& responsibity to punga~y]"  must be m e r d  in the negative. 
l 

8.43 The date of Hungary's abandonment df work on fhe part of the GabCrkovo 
1 section of the Project for which it was responsible seem to have been fixed as "in 1989" by Article 
I 

B. Hunparv's Abandonment of Works 
Breach of the 1937 Tm@ 

at GaGCkovo Constituted a , 

8.44 There is m dispute that the Treaty wks in tuIL force and eEect at each of 

these dates. Hungary's abandonment brought to an end ail w'rk on the Project to which Hungaty 

had been assigned responsibdity under the Treaty. 

2(l)(a) of the Special Agreement (although it may be open to question whether this date was 
1 

intended ody to apply to the suspension and abandonment of Nagymarus and not tu ~ r k o v o ) ~  
I 

Czechoslovakia has demonstrated in ifs Couriter-Mernorial rhat, at Ieast by mid-1990, Hungasf had 

abandoned W i k o v o  cie facto, the Enai decisive act being the 

By Resolution of 20 December 1990, the Hungarian Govemment 

abandonment of the entire ~ r o j e c t ~ ~ .  

1 Project. Hungay fkled tu consult or negotiafe mer the taking of that decisive action, in violation 
I of the Traty provisions for cooperation and of AflicIe 27 of the 1477 Treaty- 
l 

termination of al1 related c o n t r a d ~ ~ ~  . 
gave formal recognition to its 

8.45 As in the case of Nagymaros and the suspension of works at ~ ~ O V O  

- 

S8e, para. 8.25, above. 

44 ibid. - 

(postponing the darnming of the Danube at Dunakiliti for a whole y@, Hungary provided no prior 

notice to Czechoslovakia of its intent to take this action to abddon unilaterally the remahder of the 

8.46 AIthough there were discussions 

GabCikovo section, long d e r  H u n d s  abandonment, these 

subsequently in 1991 concerning the 

were not over Hun&s remming 



perfommx of this part of its Treajr obligations4'. There is not the slightest evidence of any 

willingness on the part of Hungary to r a m e  any of its Treaty obiigations aftm their abandonment. 

Hungary's only purpose in entering into the 1991 discussions, and those thaî foliowed, was to 

attempt to obtain Czechoslovakia's agreement to terminate the Treaty - and to stop Czechoslovakia 

fiom continuing to perform its Treaty obligations by putting the GaMikovo section into operation 

under a " provisional solution". 

AlIwed Pnor Breach bv Cmchos~uva kia: Not a Defente 

8.47 The fist of Hungstrjis arguments aile& CzechosIovakia's prior breach of 

the Treaty is based on Articles 15 and 19 of the Treaty and is discussed in Chapter VI1 above, as 

well as referred to =lier in this sectiona. There is no need to repeat here why such a defence fails. 

8.48 However, Hungary's pleadings seek to give some substance to a defence of 

prior breach based on Variant "C" by advanchg the dates relevant to Variant "Cl1 and by wnjuring 

up a diabolic scheme under which Czechoslovakia had long planned to take over the Project for its 

sole benefit, tu the detriment ofHungary, its environment and even its drinking wate? . 

8.49 The artificiality and fdsiiy of this argument have been demonstrated in the 

SIavak Corrnter-MemoriaI, and the argument is further discussed beIow in the next chapter4'. 

However, the main reasons why this defence fds are sumrnarised here. 

8.50 The defence based on Variant "C" as an alieged prior breach f d s  because: 

- m, it is not legally plausible to pick a date prior to November 1991 for a 

claimed. breach of the Treaty attributable to Variant "CM, for Article 2(1)@) 

of the Specid Agreement specifidy identifies that as the time when 

Czechoslovakia "proceeded wiîh the provisionai solution". If an action had 

b e n  taken at an d i e r  date in respect to Variant "Cl: which mi@ ar@Iy 

45 S~para.9.07,gtw~.,below. 

" 6pam.7.51-7.52,7.67and8.31,above. 

47 See, paras. 9.01-9.06, below. - 
48 Slovak Counter-Memonal. Chap. VI and Chap. IX, below. 
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have been in breach of the Treaty* the Parties would have fomlated this 
I 

Article ofthe SpeciaI Agieement dfirently; and 

S m n d ,  prior ro November 1991, ody prehinary plamhg work toward a 
I "provisional sulution" had b e n  undertaken; official appruvd of logistid 
I 

and hmcid planning was not given dy the Czechoslovak Governrnent udil 
I 

25 July 199 1, weii over a year following Hungary's de facto abandonment of 

GaMikovo and its termination of mn&s to perform the work for wtiich it 

was responsible in this section of the &jed9. 

l 
" E m l o ~ i d  State of NeçasitvN: No! Aprdier<ok in Fad or in Laar 

I 
8.51 It is evident that the r-m why th{ suspension of Mikovo  cannot be 

I jus~ified urider a defence of "emlogicd state of nsessity" appfy here, a fortiori, in considering its 
I aband~nment~~.  m, there were no pior notice, no discussions and no negotiations over the 
I 

abandonment of GabEikovo - and no agreement. The discussions regarding the Wikovo d o n  
l 

of the Project dunng September-October 1989 were devoted entirely to how long the suspension 

shouid Iast beyond 31 Onober 1989, and under what dnciitions; thereaffer, untü ~ u n m s  
t abandonment, no negotiations took place between the parties over how or whether to resume work 
I on that section of the Project. Second, it was the d e g d  absence of adquate study and data 
I 

concerning envirumental and other risks - not the established existence at the t h e  of surne "grave 
I and imminent perîl" - that Hungary reliai on tu justify its abandonment of W i k o ~ o  by mid- 1990, 
I when the contracts for work in that m ion  of the Project had been canceIIed by Hungary. 

8.52 Third, the Bmhtel report was completéd and given to Hungaiy in Febmary 

1993. Its findings did not support Hungary's actions to suspenld and then abandon GabEikovo. Yet, 

f i e r  receiving this report, Hungary procceded to terminate dixusions conceniing Gabfikovo and 

to abandon that section of the Projeet - and hdeed the entire L/N Project. Moreover, the Bechtel 

I report was kept secret fiom Czechoslovakia. Thereafler, the conduçions of BechteI were 
I 

confirmed in the conclusions reachd in the entirely separate, independent study of Hydro-@&bec 

49 SIovak Counter-Menlorial, Chaps. V and W. 

I Ir is imporiani 10 b e r  in mind what h;is k n  s i d  aulier in this Chapter and in the prwious Chapter as to 
why ar alleged 'lecoI~gid mte of necessi@" is not a defenœ aga/nst Hungary's breach of the Treaty, and as 
to ihe standards to be met in order to plad mch a defenm. &e, para. 7.53. gt sa., abve. 



JntmationaI (HQI), commissiund durhg ttiis period by Czechoslovakia and completai in 

December 1990, at a time when Hungary fomaily abandoned the G/N Project by Governent 

Resolution. 

8.53 Although the discussions during September-October 1989 did not cuncern 

abandoment, they did focus on the conditions under which work in the GaMiikovo section mi& 

be resurned. It is here that a pivotal event owurred. Prime Muiister Németh proposed during the 

meeting of 1 1 October 1989 with his Cmzhosiovak counterpart that if Cmhoslovakia adoptei his 

suggestion of an agreement between them incorporating enWonmental, water quality and techriad 

guarantees, Hungary would "continue to prepare for the closure of the Danube, and would actualiy 

close it &er the conclusion of the agreementu5' . 

8.54 CmhosIovakia agred tu M. Nheth's proposal at the Prime Minider's 

meeting of 26 October 1989. Itlthough, on the next day (27 Ociober), Hungary A p t &  a 

ResoIution abandoring Nagparos; it at the çame fime re-stated the bais on which it was willing tu 

pruceed with the damhg of the Danube "and the filling of the ... r w o ? .  This was the 

"conclusion of an intergovernmentai agreement [conceming environmental, water quality and 

technical guarantees]"52. The Hungarian Government stated: "In the event of a Crechosiovak 

statement of willingness to condude [such an agreement] ..., the preparatory works on the 

relocation of the [river] could be continuedMS3 . Hungary reaEmned this cornmitment once more in 

its Note Vehde of 3 November 199 1 J4 . 

8.55 This event is givotaI in examining Hungary's deferrce of a "sta~e ofecological 

rtecessiîy". Hungary officially declarexi its wil1ingnes.s ( c o h d  on three occasions) tu p r d  

with the work at Dunakiliti under the GabEikovo section of the Project if' an agreement on 

guarmtees could be reached. It undertook even to start this work if Czechoslovakia said (as it did 

on 26 October) it was wiliing to enter into such an agreement on guarantees. This official position 

directly contradicts the notion that the subsequent abandonment of GabEikovo was necessary "to 

51 % para. 8.13, above. This accorrni of the meeting, of which no o&ciaI record exisfs, iç bawi on the 
Hungrrrian Merriorial, para. 3.96. 

52 a para. 8-16, aimye. 

53 m. 
5 4  m. 
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meet a grave and imminent danger which threatenod an esçentid aiterest of the  tat te"", For 
I 

Hungary was prepared tu accept -tees as an adquate solution tu its c o n m m  over 
I 

enviromentai, water quahty and other risks, thus rndesting the beIief that these problems were 

capable ofbeing resolved under the T~eaty. 

8.56 Even if HungarSs "reasonable belief' iest is mnsidered, in the iight of these 
I 

events Hungary cleariy did not beiiwe (not just was not " d n a b l a  in believing") in 1989 that there 

was a "substantial likelihood of major risks and damages ... k m  closkg the Danube at h & t i  
I 

(so as to allow for the f ihg of the [ r ~ o i r ] ) " .  Hungary hab pruposed p r n d m g  with precisely 
I 

t fris work on the basis of an agreement on guarantees - which Czechodovakia aroepted. H u n g d s  
I 

proposai is evidence that it beliwed ihat the risk it dleged ben manageable and that through a 
I 

systern of gtrxantees any adverse effects could be avoided or ddequately de.& with. 
l 

General Princi~les of ~nvironmcndal Law: If Aprilica ble, Hun~awf  
Violations 

I 8.57 Were the mnduct of the Treaty parties to be judged by reference to gened 
I international Iaw, rather than by reference to what they had ageed under the 1977 Treaty (quod 
I non), Hungary's conduct abandunhg Wikovo  worrld violate the principles of international - 
I environmentai law. Hungary's unilaterd decisian to abandon the wkovo sector was taken 

without infomiing or consulting with CzechodoMkia in advan& This failun was in uner disregard 

of the principles of prior notification and consultation conCerndg planned measures that might cause 

significant h m  to other watercuurse states. 

8.58 The anwer to the secund question put io the Court in Article 2(l)(a) of the 
I 

SpeWal Agreement in respect of Gabnkovo is clear: Hungary not entitled to abandon the works 
1 -  

on the part of the Gabcikovo section of the Project for which the Treaty attributed responsibity to 

Hunguy. 

- 

55 Sec. para. 7.59,g sep., abve. . 



CHAPTERIX. * 
ENITTLED TU PROCEED, IN NOVEMBER 1991, TU THE 
"PROVISIONAL SOLUTION" AND TU PUT INTO OPERATION 
FROM OCTUBER 1992 THIS SYSTEM 

SECTION 1. Introduction 

l 9.0 1 The purpose of this Chapter is to examine, in the Iight of the pleadings 

1 of the Parties filcd tu date, the evidence and applicable Iaw relevant tu the two questions put to 

the Court under Article 2(1)@) of the Special Agreement in order to demonstrate that 

l Czechoslovakia was entitled to take these actions in relation to the "provisional solution". In 

frarning these questions, the Parties agreed on the refevance of WU specific dates: 

- The date when Czechoslavakia proceeded ta the "provisional solutian": 

November 199 1 ' ; 

- The date when Czechoslovakia proceeded to put into operation the 

"provisional solution": h m  Octuber 1992, when the damming operation 

began (on 24 October) and was completed (on 27 October). 

9.02 By specieng these dates, Article 2(l)(b) emphasises the relevant time 

period: long after - and quite separate h m  - the time when the actions referred tu in Article 

2( I)(a) took place. For the events and conduct of the Treaty parties reIating directly tu ArticIe 

2(l)@) concern the penod starting in April 1991 (when negotiations concerning the Project 

i 
were resumed between the parties, after a lapse of almost 18 months) and ending in October 

1992, after the "provisional so1utionV was put into operationa. 

I Sgq, Slovak Counter-Mernorial, para. 5.88. The work was preparatory to narrowing the size of the 
resenioir and obviouçIy h d  no effecf al the time on ihe fiow af ttie Danube and, &ter damming, no 
rnaterid cffect on its flow. If tas  an tnfirely reversiblt masure. &. in this regard. para. 9.24 (and 
in. 3U), IXIow. 

2 By April 1991, aimost a year had eiapsed since the cornplete abandonment by Hengaq of works on 
h t h  the Nagyrnaros section (27 ûctober 1989) and the GabEikovo section (end of June 1990) of the 
G/N Project. 



9.03 As Chapters WI and MI1 above hive s h o w  Hungary was not mtitled 
1 

to suspend and then abandon its works under the Project in 1989-early 1990. Accordingly, 
I when negotiations resumed in April 1991, Hungstry had long before, in breach of the Treaty, 
1 ceased to perfom its obligations t~ proceed &th the projece. 

9.04 The Hungdan Counter-Memonai 

1991 as seen by Hungary, when negotiations were about1 

l That is to say, Hungary no longer regarded the resumption of the G/N Project in accordance 
I 

with the Treaty as a possibiIity. What rernained tu be settIed with Czechoslovakia, according 
I 

to Hringary, concerned such matters as "assessrnent and compensation of lusses, the fate of the 
1 installations already completed, the resolution of the problems of navigation and flood 

protection, and the rehabilitation of the aream'. The only !proposal Hungary was prepared to 

rnake to Czeçhoslovakia as a basis for settling their disputé - and Hungary's sole aim in these 
I negotiations - presumed the total abandonment of the Treaty Projecî by mutna1 agreement. 
I There is not a shred of evidence that, afier it abandoned a11 construction wurks on the G/N 
1 Project, Hungary ever expressed a willingness - to resume the Project jointly with 

Czechoslovakia. 

candidly describes the situation in 

to restart. Hungary asserts that it 

"In 1991, Hungary stiII saw some chance that 
amended or terminated by mutual agreement and 
important relat ed issues . . . . " 

9.05 It is interesfing how faithhlly Hungary persists in its Courster-Mernoriai 
I 

was "self-evident" that the 1977 Treaty was still in effect , but adds that: 

the 1977 Treaty could be 
the parties coutd agree an 

in following the Iine taken in its Mernorial to try to imputé to Czechoslovakia a diabolic plot 

3 I Hungary's Govemiental Resolution of 20 DeceInber 1990 mrtngarian Mernorial, An& 153) 
oErcidIy wnfrmed Hungq's refud fo perfbrm Ihe Treaty, and ir ordered the initiation of 
negotialions over the Treafy's termination (ihe prior negotiahons of September-October 1989 having 
k i i  tenninated by Hungaq on 6 March 1990). Prior theretd (luly 1990), UK Hungarian Gwemment 
had conducted a study of the variants to the Original Project Ping examined by Czechoslovakia; and 
at a mseting of the Environmental Ministers of both countries, on 5 September 1990, a presentation of 
these alternatives was made by Czechoslovakia. a, Slovak Couter-Mernoriai, para, 5.58. 

I 
4 Hiingaian Cmnter MemoriaI, para. 2.49. l 



I the dora and fauna of Hungary and the drïnking watw of fie people of Budapest. Hungary 

I describes the developments leading to the "provisional solution", the subject of Article 2(1)@) 

of the Special Agreement, in these quite remarkable terms: 

"The concept of diverting the Danube at the section where both embankments 
are under Czechoslovak jurisdiction, and of utilising the joint investment solely 
for Czechoslovak economic purposes, was the unchanned core of Czechoslovak 
a. This amounted to an attempt tu exclude the other riparian State fiom 
controI over the upstrearn sector of the Project and over the waier discharge 
into the boundary river. No doubt some details of Variant C were only 
eIaborated later .. . . But this does not alter the fact that the deveIopments fiom 
the first offIciaI threat of a unilateral solution in August 1989 untiI the diversion 
of the Danube in Octuber 1992 form one bareIy intempted continuum7. " 

I Yet, as the previous Chapter demonstrates, Czechoslovakia's airn since the suspension of 

I works in July 1989 had been to reach agreement with Hungary so as to permit the darnming of 

l the Danube at Dunakiliti to take place, an operation under Hungary's control, and to resume 

work on the Gabëikovo section with a view soIeIy to its joint operation. 

9.06 Hungary is obviousiy unabIe tu support such a conspiratonal view of 

I events on the b s i s  of documents ptaced in evidence by the Parties. Tt has therefore produced 

I its own "chronolugy of events", açsembled from a pot-poumi of press accounts and 

I unsubstantiated analyses much of which is neither evidence of the aIIeged events nor relevant 

l to the questions put to the Court conceming the "provisional solution8. In both its Memurial 

and Counter-Mernorial, Hungary has attempted, without regard to dates, to jumble the events 

together so to obscure (i) its breaches of the 1977 Treaty prior to the 1991 negotiations and 

(ii) the narrow aims of Hungary in those negotiations. In this Chapter, the events directly 

related to the questions put to the Court concerning Variant "C" will be identified and 

t 6 See, SIovak Counter-Mernoriai, paras. 4.15-4.16 (and in. 5). 

8 The Court's attention is d r a m  in prtrticdar to Annex 93, on which chis chronolog)l heavily depends. 
I t  purports Io k a "ase study" by an organisation wiih a London address d l e d  "East West 
Environment Ltd.", without any atternpt to describe this organisation's qrraIifrwtions for prducing 
such a review and analysis of events. No reference is made in this "case study" ta any supprting 
docurnentary evidence of any Iund. To offcr this sort of paper as evidence is tnily remarkable; it 
cannot be accorded any probative value at dl: unsupported assertions cannot be proved by other 
unsupported assertions by persons having no established qualifications or expertise. 



I 
S~crrorv 2, The 1991 Ne~otiations: Bunearv:s Persistence in pu mu in^ ifs SoIt 

Aim of Terminating the Treaîv ahd Formaliaine the Abandonment 
of the Pruject: Ifs ~nwilli'neness tu Cornoromise; and 
CzechosIovakis's Attempts to 1 Table Alternative Provisional 

examined; and it will be shown that Czechoslovakia 

Sotutions for Ne~otiation 

w z  efititled to proceed with this 

9.07 Before the negotiations of septekber-~ctober 1989 wcre abniptly 
I 

"provisionai solution" in November 1991 and tu put it into operation h m  Octuber 1992. 
I 

ended by Hungary in early 1990, the issues in dispute werb fairly well defined. As seen in the 
I 

previous Chapter, the resurnption of work in the ~ab~ iko \ jo  section had not been niled out by 
I Hungaq at all, in spite of claimed environmental riskg. In fact, Hungary had proposed that if 
I 

an environmental guarantse agreement oould be reached ii would reoume the damming of the 

~ a n u b e "  . 

9 And despite the fact îhat Hungary had k e n  able to prevent l e  scheduled damming of thc Danube in 
October-November 1989 through its control of the 0peratio.n at Dunakiliti. 

9-08 FaIIowing CzechosIovakiâ1s IIVelvet Revolution" at the end of 1989, its 

new Prime Minister, in his first letter concerning the Projec 1 (15 February 1990), proposed that 

the negotiations be rewmed. But Hungary's policy had aiddenly and fundamaitally changecl''. 

I 'O ~ v c n  after s hirther rondilion was added by Hungaxy in the litffrafy tabled on 30 Novernber 1989 
iilat Cmhoslovakia agree IO Uie abandonment of Nagjlrnarqs, Ihe parties nevertheIess contemplatoi 
t ht damming of the Danube after Lhese agreements had b n  reached. &, para. 8.1 9, above. 

I 

The Németh Governrnent now insisted on the cornplete 

11 
I &, para. 8.23,1 m.. above. 1 

abandonment of the G/N Project, 

1 

12 I S& para. 16, Hungarian 1992 Declaration, Hungarian Mernarial, Vol. 4, Annex 82 (al p. 163). 
I 

which occurred de facto by the end of June 1990 with Hungary's termination of al1 related 

contracts. The policy statement of the new Hungarian kmvanment, set out in its general 
I political program of 22 May 199012, made clear that the abandonment of the WN Project 
I (caliing it a "mistaken project") was also the new Govementls policy. It is paradoxical that, 
I contrary to the impression Hurigq has tried tu give in both its Mernoria1 and Counter- 
I Mernorial, the pst-revulution Governments of each Treaty party in f' reaErmed their 
1 predecessors' positions concerning the 1977 Treaty and the G/N Project: the new 

Czechoslovak Governrnent urged a resurnption of the Seplember-Oct obcr 1989 negotiations, 



the new Hungarian Government reaffinned its predecessor's abandonment of the Project and 
I its aim to teminate the Treaty. 

9.09 But what new posî-1989 studies of enWumenta1 risks had led tu the 

Németh Government's abrupt policy change? The only study commissioned by Hungary - the 

Bechtel study, cornpleted and handed to Hungary in February 1990, but not made known or 

availabIe tu Czechoslovakia - lent no support at a11 to Hungary's change in policy. Neither did 

the HQI report commissioned by Czechoslovakia. 

9.10 And what alternative choices were available to the parties in order to 

reach a compromise settlement? There was apparently no prospect of Hungary's resumption of 

a jointly operatal Gm Project; for it had been totdly and irrevocably abandoned by 

~ i i n ~ a r y ' ~ .  Htrngary now Iqs stress on the pruposals it made in 1991 to enter into sîudies an 

the Project's possible environmental eEects - but these were aIways strbject to the condition 

that Czechoslovakia hdt a11 work on the Project. With these points in rnind, the 1991 

negotiations can be seen in perspective. 

9.1 1 The results of the negotiations held on 22 ApriI 199 1 were set out in a 

Joint Communiqué, which made clertr Hungary's decision that the Treaty had to be 

terminatedI4. Of the four papers tabled by Hungary, three were proposals to accomplish 

Hungary's aim; only one was a technical paper directed at supposed environmental and other 

risks - and as to it, Czechoslovakia was surprisai to find that it contained aafhing new in rhe 

way of scientific facts beyund what was already well known in 1989 and before15. Hungary's 

Counter-Mernorial now asserts that in the penod 1989-1990, new studies had been conducted 

by ~ u n g a t y ' ~ ;  but it is curious indeed that the paper tabled by Hungary at the meeting of 22 

April 199 1 made no reference to any such studies. 

13 Of course, t h s  is now apparenr &er the sludy of d~runents ivhich, in mmy cases, were not public at 
the tirne or known to CzechosIovakia. The new Czechoslovak Gwemment approached the 1991 
negotiations hoping that a compromise settlement was possible. 

] Slovak Memorial, Vol. 4, Annex 87. During these discussions, the Hungarian side described the G/N 
Project as the prduct of the "megalomaniac and p~eudoscien~c arrogance" of the former socialist 
laders of both Countries- 

'' Sec. SIovak Counler-McmoriaI, para. 5.72. 

'6 Hungarian Counter-Memonal, para. 2.37. 



9.12 In view of the absence of progre'ss at the 22 April meeting (which 
1 

fdlowed a Parliamentary Resolution a few days earlierl limiting the mandate of Hungws 

representativesi7), Czechaslovakia sefit Hungary a Note Verbale on 18 June 1991 taking a -1 
fuGright position about settling the displltel'. It d l e d  for another meeting and offered "tu 

I 
debate any definite suggestions submitted by pungay] dhich may lead to a resolution of the 

I 
situation". This Ied to the negotiations that took place dn 14- 15 ~ u l ~ ~ ~  . In considering this 

I 
meeting it is important to recall that, prior to this date, ~z~hos lovakia  had donc no more than 

1 
to conduct feasibiiity studies into alternative soIutions fur put ting into operat ion the GabEikovo 

I 
section of the project2'. No çhoiîe ofa pariicular alternat/ve had yet been made; a fanion, no 

work had been begun on any "provisionai solution"2' . 

I 9.13 At the 14-15 July negotiations, Czechoslovakia proposed the formation 
1 

of a trilateral commission tu examine variants of the Original Project which each side would 

17 In nsponse ta Slovakia's Memorial, the Hungarian counier-~srnoriai (paras. 2.50-2.53) cantenûs tbat 
ib Parliament's Resolution of 16 April 1991 did not, as a) matter of Hungarian eondtutionai Iaw, 
IegalIy tie the hands of Hungary's negotiators. This is not th? view e x p r e d  at the tirne by Hungary's 
negotjators. % SI& Mernorid. Annex 70, the loint qrwnunîqiré issued mer the 15 l d y  1991 
negotiatirins- S s  dso, Hungary's uniIaterat account of lfhe 14-15 July negotiations (Hmgarian 
Mernoriai, Vol. 4, h n e x  155 (al p. 388)) where if is indicalfd thal agreement to the appointment of a 
t rilaterd commission tvouid require the consent of the Hungarian Parliament. But in any event, the 
Hungarian Government's Resolution of 20 December 1990 had already limited the mandate of 
Hwigary's negotiafors at the 1991 negotiaûona; Hungaryts irreversible palicy and sole airn were to 
obtain Czechoslwakia's agreement to the abandonment ofi the Project and the termination of the 
Treaîy. 

18 Hrrngarian Meniarial. VoI. 4, Annex 51. 

19 Siovak Coumer-Meniarial, pa. 5.75, S. &, dro, ~ u i ~ a r i a n  Mernorial. paras. 3.134-3.137. 11 
is siriking that, in ils Corrnter-Mernoriai, Hungary al1 but ignores the 14-15 Jdy negotiations. 

I 
20 Slwak Mernorial. para. 5.76. The Hungarian ~ounter-~el(ioria1 adds nothing aew to th incorrect 

contentions contained in ils Mernorial that Hungary had been lefi in the dark concerning these 
Czcchoslcwak studies. a contention already rebutted in the ~iovak Counter-Mernorial (s para. 6.07, 
ei ses.). SE, also, fn. 3, above- I 

I " The facls sel out in para. 2.52 of the Hungarîan Corrnter-Mernorial conceming the appmvd and start 
of construcfion on Variant "C" arc 1olal1y wrang. as already (m in the S I o d  Conmer-Mernorial, 
paras. 5.78-5.80. For exampie, the contention that dqring the 14-15 JuIy negotiations the 
Czechoslovak delegate "announced" that construction had started on Variant "C" is not only incorrect 
and wirupported by any evidcnce but also ignores Uiat men Iplanning work for Variant "Cl' had not 
been authoriçed until 25 July 1991, f i er  the failure of the 14-15 July negotiationç. Hungary's 
contention ir also inconsistent with Article 2(1)(b) of thel~pcial  Agreement. which ~fleets  the 
agrernent of the Parties lhal CzechosIovakia had not " p m d e d  to" the "provisional solution" mtiI 
Novemkr 199 1, 



srrbmit to the commission by 3 1 July 1 991~~. Czechodovakia uEered tu trini over alternative 

proposab for proceeding with GabEikovo, none ofwhich included Variant 

9.14 The special relevance of this offer is that it was an attempt by 

Czechoslovakia to have any deviations from the Original Project, as well as  the Project's 

continuation, made the subject of impartial study and negotiation between the Treaty parties. 

Hrrngary's response was a complete refusal tu enter into any discussion that involved gohg 

ahead jointly with the Project, using as an excuse the Iimited mandate of its negotiators. 

9.15 It has to be re-emphasised that at no tirne afier its abandonment of the 

G/N Project was there the slightest indication that Hungary was prepared tu resume work of 

any kind on the Project. AIthough Hungary did propose joint (bilateral) studies of the 

environmental risks of the ~ r o j e c t ~ ~ ,  this was not a compromise offer in any sense, for 

Hungary gave no indication that it was prepared to agree to resume joint performance of work 

on the GabEikovo section if the results of the studies were favourable. 

9-16 Furthemore, Hungary's joint study proposed was conditioned on 

Czechuslovakials stoppirig dl work on the Project. This was a new condition that, thenceforth, 

Hungary irnposed as a prerequisite tu any further studies or the appointment of any 

commission. It is therefore important tu examine Hungary's demand - irtitiaIIy in the context of 

the July meeting. 

9.17 As a general proposition, where two parties are jointly performing a 

project and a dispute over continuing the project has arisen that requires further study, it may 

be a reasonable condition that they agree to the suspension of further performance while joint 

studies are undenvay - provided, of course, that each party has undertaken tu respect the 

resuIts of the studies. But this was hardly the situation under the GlN Project in 1991; no such 

" Joint Communiqué issu4 on 15 July 199 1. Slovak Memorial, Amex 90. 

23 See. Slovak Counter-Mernorial, paras. 5.75-5.79; Hungarian Mernorial, paras. 3.134-3.137. Con- 
to the Rules of Court, Hungaq has not furnished the originai version of the repart of Hungarian 
Minister Midl on which its acmunt of the meeting relies, a translation of which appears as Amex 
165, Vol. 4, Hungarian Memorial. 

24 See, Hutigarian Counter-Memodal, para. 2.50. - 
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mutual undertaking was envisaged or even possibte. 

accept the restllts or rmmmendations of such studies. 

4.19 Moreover, there was no possibili& on 14-15 JuIy of d d n g  in 
I 

October-November 1 99 1, except at Dunakiliti, which Hungary cont rolled and continued to 
1 

prevent being compieted so as  not to allow the damming envisaged under the Treaty to occur. 

So suspension of work could not be justifieci on the buis 'fany imminent threat of damming. 
I 

And any joint studies could easily have been completed before the next time the damming 

operation could be undertaken (Oct ober-November 1 992). 

Hungary certainiy did not bmd itseff to 

9-18 It must be emphasired that the ~rek ty  parfies were in entirely diEerent 

I 9.20 It is evident, therefcire, that there was no justification for Hungary to 
I impose rhis condition on the commencement of joint researchx . 

positions concerning the Treaty's performance. Hungary 

9.21 InevitabIy, the 14-15 5uly negotiatiÙns made no prugress toward the 
1 

had dready abandoned the Project 

settlement of the dispute. Hungary refused to considek Czechoslovakia's proposal of a 

trilateral commission to study and subrnit recommendationl on the variants submitted to it". 

and, though its control of the Dunakiliti weir, had unilateraily prevented the damming of the 

Danube, severely lirniting the work Czechoslovakia could perform. Czechoslovakia, on the 

other hand, had aiready neariy completed work on rke Gabfikovo section; and it was 

continuing to carry out such work as it could on both seclions of the G/N Project. This was 

work solely in fulfilrnent of the agreed Treaty Project and ~!ot in any way relateci to Variant "Cu 

or any otkr  variad5. 

25 No ruch work ha* mrnmend prior a Novanbcr 1991. whei Cachoslwalria (in the words of Misle 
2(1)@) of the S p i a l  Agreement) "prooeeded to the provisipnai solution". The suspension of work 
called for by Hungary during the 14-15 Juiy negotiations as a condition of joint smiies, con&rnd 

27 Hangary's failutr to table any alternative variants is undcrsta/dable since its sole aim (and mandate) 
was 10 secure Czechoslovakia's agreement to total abandonment of the Project. 

Czechoslovak work on the Treary Projxt, not studies into 
interna1 Czechasbvak maiter. &, Joint Communiqnt of 15 
Anriex 155. 

I '6 As wiII be seen klow, Hungaryfs subsequent insistene on the m e  condition of stopping work - as a 

possible variants, which were a purely 
fdy  1991, Hungarian Mernorial, Vol. 4, 

precuiidition to the apf~intmeat of a trilaterd commission 
sirnilarly Iacked any rational basis. 

and the condua of triIateraI studies - 



CzechosIovakia could not accept the condition to stop work on the Project, which it regarded 

as unjustifiecl in the circurnstmces and clearly aimed at gaining another yeafs delay in the 

damming ofthe Danube. Hence, the parties did dut proceed with joint stridies. 

9.22 While Czechoslovakia did not table for study by the proposed trilateral 

commission any variant involving unilateral operation by Czechoslovakia - under which the 

darnrning operation wouId be camed out solely on ~zechoslodak temiory rathw than at 

DunakiIiti - in a certain sense such an alternative was a silent participant at the 14-15 July 

negotiations. For the new Czechoslovrtk Governent was trying tu iaduce Hungary w restrrne 

performance of i ts Treaty obligations in the GabEikovo section of the Project by showing a 

willingness to compromise: as Czechoslovakia had show in the September-October 1989 

negotiations when it was prepared to consider a sIowing down of the work on the Nagymaros 

section and to negutiate an environmental parantees agreement as to Gabeikovo. Tt declared 

its readiness at the July 1991 negotiations to subrnit alternative proposais for proceeding with 

GabEikovo for study by a trilateral commission. But, at the same time, as Czechoslovakia's 

interna1 studies progressed, it becarne apparent that a variant to the Original Project could be 

devised under wfich the GabEikovo section could be operated without Hungarian invuivement 

in the damming, thus depnving Hungary of the means of uniIateraIIy preventing the damrning 

of the Danube. With the complete fack of progress in settling the dispute shown at the Apnt 

and July negotiations, the Czechoslovak Government, on 25 July 1991, approved the first 

planning activities for Variant "Cu, and Hungary was formally advised thereaf on 30 hl?*. 

9.23 But it was made ciear in CzechosIuvak's subsequent Note Verbale of 27 

August 1991m that these preliminary planning sttps concerning Variant "CH did not stand in 

the way of negotiations aimed at resolving the dispute through a resurnptian of the GabEikovo 

section on a 3: 

"[Czechoslovakia] is of the opinion that such decision [the Czechoslovak 
Government's approval on 25 July 1991 of financial and logistical planning for 
Variant "Cu] does not preclude the continuation of talks. Provided the 
Hungarian side submits a concrete technical solution aimed at putting into 
operation the GabEikovo system of Iocks and a solution of the system of locks 

2"Se SSIvak Counter-Mernorial, para. 5.80. 

29 See, O@., para. 5.82; Slovak Mernorial, Annex 96. 



based un the 1977 Treaty in force and the treaty(dmurnents nlated tu it, the 
CzechosIovak side is prepared to implement the mutually agreed solution." 

SECTION 3. Czechoslovakia Proceeds with 1 the Provisionsl Solution in 
Novernber 199 1 

9.24 The first constmction work specifically related to Variant "Cs' was 

started by Czechoslovakia in November 1991. It invo~vkd the narrowing of the reservoi?'. 

9.25 In judging whether ~zechoslovakid was emitled to start construction 
l 

Whether Czechoslovakia was entitled to take this action is 

the Court under Article 2Il)tb) of the Special ~geernent~'  

specifically related to Variant "C" - leaving to one sidet* catastrophic situation in which it 

the first of the two questions put to 

. 

found itself due ta Hungary's breachd2 - there are two dpects of special importance. m, 
1 

this initial action to proceed with Variant "C" did not lkssen Czechoslovaltia's attempts to 
I 

reach a compromise agreement with Hungary for the &t completion and operation of the 
I 

GabCikovo section of the Project. Second, the works started in November 1991, and the 
l 

subsequent works related to Variant "CM, were provisiodd. temporary and reversible; these 

works did not prevent a return to the Original Project, a& Czechodovakia pledged that this 

was so when it proceeded with Variant 

30 &, para. 9.01 (and fn. l), above. 

31 Section 7, below, will focus on the law applicable to annue! this question. Here, the f a c m  sapects 
wiii be considard. l 

31 1 For three ywrs the nmly curnplered GabEiko~o section had s p i  m d  - the vast excavations for the 
resemoir and b p s s  canai Iay empv and fheir beds and smunding  dikes were starting to d e r  
dan lap  as a r m l t .  ( S s  Slw& Counter-Mernorial, paras\ 5.74 and 5.95, dcscribing the pumping 
operation started in July 1991 to halt this erosion.) The huge structures cornprising the dams, locks, 
weirs aiid dykes lay exposai - gant slabs of non-functional 'concrete and machinery. The enormous 

l investment made by CzechosIovaiua had not yet yielded any pturn at al], and the prospeFts of it wer 
doing so seemcd remote at kst  as a result of Hungary's to+ abandonment of work in breach of fhe 
Treaty and its refusal tû consider m y  propod short of rermjnation of the 1977 Treafy. This was an 
economic disaster for Czechoslovakia of a magnitude qual the environmerital catastrophe creami 
by the continuai suspension of the worh. 

33 Thc Hungarian Counler-Mernorial contests Slovakia'a poiitibn as to the provisional. ternporsry and 
reversible nahin of Variant "C", and it proposes as the app~mpnale test the nquirement of literally 
being able to revert to the statu5 auo ante. a, paras. 2.101-2.104, 3.1 15-3.122 and 7.08. But the 
proper test is a functional one: can the Original Project be reshmed in spite of the construction -ed 
out in order to operate Variant "C". The anmer is cIearly, $esa1; and Hungary has no1 demommted 
othenvisc. Hungary'ç cantenlion, in para. 3.103, thai: "C~hoslovakia dways mainfain4 that if 
Hungary returned to the Original Pro j~ t ,  it wolrId resfore the stalus quo mte", is suppned by no 
evidense at al1 and hllz k e n  demonrtrated to be ulitrue. 1 



9.26 The second point has been fully dealt with in Slovakia's ~ e m o r i a l ~ ~  and 

wiII be touched on again in Part III. Tt is the first point that will be addressed here. 

A. Continued Czechoslovak Attemats to Reach mi Compromise 
Apreement 

9.27 Czechoslovakia's attempt tu negotiate a setîlement of the dispute was 

renewed in the Iast of the three senes of 1991 negotiations, whicb took place on 2 December 

199 lJ5 .  But once again, Hungary proceeded to impose the pre-condition - this time even to 

the appointment of a cornmittee - that Czechoslovakia stop al1 work to put the GabEikovo 

section of the Project into operation; and it imposed this pre-condition in a fashion seerningly 

calculated to be unacceptable, for it took the ium of a IO-day u ~ t i r n a t i i ~ ~ .  

9,28 In defence of the imposition of this pre-condition, Hungary asserts: 

- "If Czechoslovakia continued its work towards the implementation of 

Variant "Cl', the Cornmittee's work would be meaRrng~ess~~ "; 

- Had work been allowed to go on, the "activity of the Cornmittee would 

have legitimised the unilateral conduct of Czechoslovakia, while at the 

same time the Cornmittee would have been acting under the pressure of 

bu11dozer~' ', wnjuring trp images ofthe da&ng of the Danube taking 

pIace within earshot of the Cornmittee. 

34 Slovak Mernorial, para. 5.63, et seg. 
'' 5% SIovak Couriter-Mernorid, para. 5.85-5.85 (and fn. 134). Conrrary to the Rules of Cam 

A m g q  has no1 p r d u c d  rhe dwurnent on which it rIaims to reIy for its account of the 2 December 
meeting. 

36 Slovak Coun ter-MemonaI, para. 5.86. No doubt Hungary's ultimatum was regarded as particdarly 
offensive by the Czechoslovak Govemment in that Hungary, then in clear breach of its Tmty 
obligations, had the audacity to impose such an ultimatum on Czechoslovakia, who was seking to fmd 
a compromise soiution for going ahead jointIy under the Treaty wiLh the GabEikovo section of the 
Projet. 

37 Htlngarian MemoriaI, para. 3.144. 

38 Hungarian Counter-Mernorial, para. 2.66. 



9.29 But in Decernber 1991 the stan of the damming operation could not 

have begun for another 10 rnonths - the 1991 "window" had been mi~sed )~ .  The oniy work 
I 

that had taken place up until then was tu start to n m w  ihe reservoir, a cornpIeteIy reversible 
I measure, which Czechoslovakia had unequivocdIy declared tu be a provisional move. This did 
I 

not stand in the way of the resumption of joint &ration of OabCikovo, including 
I 

environmental guarantees - and under any variant frorn the Original Project for doing sa that, 

afier evaluation by a trilaterd cornittee, the Trpty partie! might agree upon. 

9.30 Hungary dues net try ta expIain why* without such a pre-condition, the 
I wurk of a trilateral cornmittee wouid have b e n  meaningless; or how the cornmittee's activity 

"would legitimise" what it describes as Czechoslovakiz/s "unilateral conduct". Had the 
1 cornmitment in Czechoslovakia's Note Verbale of 27 August 1991 been matched by a 
I Hringarian cornmitmerit tu permit a triIateral cornmittee to evalrrate the alternate proposais of 
I 

both sides conceming ~ a b ~ i k u v u ~ ,  and tu accept its recommendatians~ thm an agreement tu 

stop work during the tirne necessary for such an evaluatlon rnight have been regarded as a 

reasonable request4' . 

9.31 But Hungsry did nat make - and 's clearly not tu mako - 
I such a commit ment. In spif e of rhis, CzechasIovakia proceeded with its at tempts tu encourage 

Hungary to perform its Treaty obligations. 

9.32 On 12 December 1991, theCzechos!ovak Governent look the formal 
I decision to put the Gabeikovo section into operation through Variant "Cu, and it so advised 

39 a para. 8.05 (and fn. 11, above. 

I Se5 p a n  7.22, abO~e. II is important to naie that C z ~ ~ s l o v a k i a  war only Qing to st l le  the 
Gauikovo part of the dispute. and %vas wi1Iing to pstpone 9 question of Nagymar~s, even though 
Hungary was e q d l y  in btcach ofihis part of its Treaty obligations. 

I 
41 Morewer, it is apparent, b a d  on the tirne required to rndplete other mch environmental studies, 

both before and after, by Bechtel, HQI, and the EC, that agryment to such a precondition would not 
have put in jcopardy for a fourth year in a row the damming or Lhe Danube. whether al DuIiakiiiti or by 
an iMa1Iation on CzechosIovak terriiory, if it shauld turn out tbat H u n g q  wns ody engagd in a 
dilatov tactic. 
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H u n g a ~ y ~ ~ ,  But this in no way rneant the end of attempts to persuade Hungary tu perfom its 

Treaty obIigations. For in his letter of 18 December 1 99 1, the Czechoslovak Prime Minister: 

- Renewed once more the proposai for the appointment of a trilateral 

committee of experts whose task would be "the assessrnent of the 

alternative solutions and professionaI/scientific questions" presented to it 

by 3 1 December 199 la3 ; 

- Repeated Czechoslovakia's position that the question of resolvhg 

Nagymaros could be posfponed; 

- Indicated that Czechoslovakia's position "because of the high state of 

readiness of the GabCikovo plant" was that the GabEikovo section 

should be put in operation; 

- Reaffimed that Czechoslovakia was "obviously willing to participate in 

the considered solution of ecolugical p r ~ b l e m s ~ ~  ". 

And then came a further sweetener: 

"[CzchosIovakia] declares that it wiII continue work on the [GM Project] with 
the intention of commwicing operation of the GabEikovo Barrage, while 
committing itself to not undertake work in the Danube's bed untit Julv 1992" ." 

9.33 This further move toward compromise had no visible effect on the 

Hungarian Government. On 23 December 1991, it bluntly put an end to discussions of the 

-- -- 

41 SIovak Counter-Mernorial, para. 5.90. 

44 In effect, a renewal of the cornmitment to environmental guarantees made in October 1989. 

" Slovak Mernorial, Amex 99 (emphasis added). Hungary's translation gels the date m n g ,  indicating 
June instead of July 1992. &, Slovak Counter-Memorial, para. 5.91 (and fn. 15 1). 



appointment of a trilateral cornmitteea. 

9.34 Yet even this did oot deter ~:echos~ovakia from coriîiming its 
I 

concerted effort to reach a cornprornise. -6 in a carefully reasoned letter uf 8 January 1992, 
I 

the SIuvak Prime Minister took pains tu explain Czechoslovakia's position'". He end& by 

saying: 

"[Czechoslovaki~ is wilGng to take into considedition the conclusions of the 
work done by [the proposed trilaterai cornmittee of experts] in any further 
procedures regarding the [GM Project]. It is also known that [Czechoslovakia] 
is willinp to suspend the provisional solution onlits own sovereinn tenitow 
insofar as [Hungaql is able to find an opportunitv to enter into a ioint 
so~ution~~ ." 

Second in a letter of 23 Ianuary 1992, again carefiilly ckplaining Czechoslovakia's position, -* 
I 

the Czechoslovak Prime Minister renewed the proposal iu appoint a triIateraI cornmittee of 
I 

experts, and made this firther offer: I 
"Provided [the] c~nclusions [of the Cornmittee] .id results of mo"toring the 
test operation of the GabCikovo part confirm that negative ecological effects 
exceed its benefits, the Czechoslovak side is prebared to stop work on the 

rovisional solution and continue the construktion [onlvl upon mutual 
agreementd9 .ll 

i 
9.35 Slovakia hm dready commented on the penierse interpretation given tu 

I 
this Iater in HungaMs ~emoria? ' .  Instead of acknowledging Czechoslovakia's attempt tu 

I compromise, Hringary depicts Czechuslovakia as attempting tu "put into operation the 

4 7  Hungarian Mernorial, Vol. 4, Annex 72. 

Gabcikovo Barrage by al1 means". But what was Hungary 

the dispute? AbsoIuteIy nothing. Hungary was not in fact 

dispute with Czechoslovakia at aII; it was trying to 

46 1 SIovak Counter-Memorial, para. 5.93. In his letter of 23 D l m b e r  1991, Hungarian Minister Midi 
referrcd to the "unjustifiably inflexible psition" of the CzechosIovak Gavernment, a remarkably 

*"Ernphasis added. I 

prepared tu oRer in order tu settle 

atternpting to negotiate ta settle its 

put a halt to Czechoslovakia's 

inaccurate statement in the light of the reoord. Hungarian 
added). 

I S10vak Counrer-Mernorial, para. 5.94, and Annex 102 (ernphasis added). 
I 

Memariai, Vol. 4, Amex 71 (ernphasis 

50 &id., para. 5.95; Hiingarian MemoriaI, para. 3.1 5 1. 





There is no sense in which Hungary was interested in the kormation of such a commission. It 
I 
I 

was simply moving on al1 fionts - not to settle the dispute - but to stop Czechoslovakia 6om 

putting the GabEikovo section of the Project into operition by damming the Danube (the 
I 

accompIishment of which still lay six rnonths away). 

I 
9.3 7 As to Mr. And riessen's letter of 10 Aprii 1992 referred to aboveS4, 

Hungary has interpreted it as containing s pre-condition lhat Czechodovakia should stop aii 

work on Variant "C" p k r  to a trilaterd cormnisrion's i d l w m e n t .  Not ody is this incorrect, 
I 

brrr Hungary aIso ignores cornpletely other conditions contained in Mr. Andriessen's letter. 
1 More fundamentally, Hungaryk analysis fails to reflect a proper understanding of the role 

contemplated to be played by the EC at the time. 

I 
9.38 The three conditions tu EC participation set out in the Andriessen letter 

were theseS5 : 

- That both parties fomally nquest E% participation and define the ECs 

mandate; 

- That the parties agree to accept the outcorne of the assessrnent of the 

commission (requested to be fomidd and chaireci by the EC) as the 
I "agreed scientific~ecoIogica1 and Iegd for subsequent decision- 

making"; 

- That each Governrnent "would not take any steps, while the cornmittee 

is at work which would prejudi~e pdssible actions to be undertaken on 

the bs i s  of the report's findings". 

9.39 Hungary's pleadings focus on the thirb condition of the letter and ignore 

the second. Curîously, no response h m  Hungary to the letler has been placed in evidence. ui 

54 Mr. Andrieasen sent an identicai lelier b Cz~hoslwakia on I b April respnding to its oral request. 

ss Hungarian Mernorial, Vol. 4, Annex 78 (emphasis added). 



contrast, the officia1 reaction of Czechoslovakia, set out in its Prime Minister's letter of 23 

Apt3 1 992 to Hungary's Prime Minister, was int roduced in evidence in SIovakiais ~ e m o r i a l ~ '  . 

9.40 As to the first of Mr. Andriessen's conditions, the CzechosIovak letter of 

23 April contained a proposed joint fetter of rquest to the EC. And Czechoslovakia agreed to 

the substance of the second of Mr. Andriessen's conditions: 

"[CzechosIovakia] is prepared to use the condusions dram and the 
recommendations made by the cornmittee as the starting point for any decisiuns 
made in reIation to the Project." 

And the 23 April Ietter adds: 

"[Czechoslovakia] is awaiting a sirnilar declaration by the Republic of 
Hungary . " 

But no such declaration from Hungary is on record in this case, and Slovakia is unaware of any 

such cornmitment ever being made by Hungary. In other words, Hungary may have been 

happy to see the formation of a triIatew1 commission as a means tu ohtain a hdt in 

CzechosIovakia's works in implementation of the Gabeikovo section, but it was in no way 

prepared tu be bound by the findings of such a commission. 

"[Czechoslovakia] has shown sufficient good will and readiness for negotiations 
but at present can no longer accept procrastinations and delaying tactics of the 
Hungarian side, and thus cannot suspend work on the provisional solution. ... 
rTlhere is  still time until the dammina of the Danube !i.e.. until October 3 1, 
1992). for resoIvinn disauted questions on the basis of agreement of both 
statesS7 . " 

In short, there was suficient time to cornplete the cornmittee's work before the damming was 

scheduled tu begin. And its provisional character and reversibiiity had been guaranteed by 

Czechosiovakia. Hence the continuation of work in these circurnstances would not "prejudice 

56 Slovak Mernorial, Annexes 108 and 109. A copy of this long and detailed Ietter, which reflected the 
intense efforts being made by Czechoslovakia to settle the dispute, was sent to Mr. Andriessen. 

57 Emphasis added. 
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possible actions to be undertaken on the basis of the repprt'~ findings", as the third condition 

the proposed joint letter attached to Czechoslovakia's letter of 23 April: 

l 

transmitted to him 6y the Czbchoslovak Government, Mr! Andriesîen registwed no difference 
1 of view. The present squabble raised by Hungary as to what the tenns "provisional" and 

"Both Gavemments express their readiness tu pioceed h m  the ~onclusiuns 
I and recommendations adopted by the joint Cornmittee of experts in taking 
I decisiuns on the hnher steps in this issue. The Gpvernments also assume that 

there wiII be no preliminary conditions for the work of the Cornmittee. 
1 

"reversible" mean were clearly of no interest to the 

Government's specific commitment to abide by the third 

The Goventnent of the Czech and Slovak ~ederkl Republic undertakes, as a 
gesture of good will, not to dam the Danube rivérbed on its tenitory before 
October 31, 1992 and it will thus not take any hep which could hinder the 
irnplerncntation of rneasures recommended by thd Cornmittee of experts and 
jointly agreed on59 ." 

EC, which had the Czechoslovak 

condition of the lettet - and uniike 

By contrast, the EC had no equivalem cornmitment fiom kungsry as fo either condition, and 

Hungary never taok steps ta negotiate a joint request. 

Hungary, to abide by the second condition as wdl. These ,cornmitments were also contained in 

9.43 But there is the more general puid to make, as well, conceming the 
I 

Andriessen Ietter. Hungary's pleadings treat the Ietter as if the EC had mshed to Hungary's 

rescue to stop the damming of the Danube. That rnay haje been what Hungary had in minci; 

but Mr. Andriessen's reaction - even though he may only dave received the Hungarian dossier 
l 

before responding to Hungary's request - was appropriately discreet and avoided requiring as a 1 condition of EC participation that Czechoslovakia stop work on Variant "C" - which is what 

h Hungary had specifically requested. And in ail of this the 1 C was not acting as some supra- 
I national arbitral body; it was rnerely settirtg out the conditions under which it was prepared tu 

help the parties seftIe their dispute at their request. 

58 Ths letter's third ni~idiüon wsr cerfainIy not 1 8  ramt as thekm quo an; lest which Hungary now 
advances. S. para. 9.25 (and reIwan1 fil.), above. I 

59 Slovak MemoriaI, Annex 108. 



SECTION 4. Hun~arv's Pur~orted Termination of the 1977 Treatv 

9.44 The Hurigariari Government's decision tu terminate the 1 977 Treaty was 

set out in its Resolution of 7 May 1992, stating unconditiondly that Hungary "nniIaterdly 

terminates" the Treaty effective 25 May 1992~. This action was taken without Hungary's 

attempting first to reach agreement on a joint request to the EC to enlist its assistance. 

9.45 Accordingiy, in his response of I 1 May tu Hungaryfs Resolution, the 

Slovak Prime Minister stressed the need to "address the question of accepting the offer made 

by the EC Commission to create a trilateral expert group"61. He added that Czechoslovakia 

was: 

"... convinced about the usefilness and necessity of continued talks with the 
Hungarîan side on the probIem of the [GlN Project]. T wouId Iike tu stress my 
readiness to discuss with vou a possible channe in the date of dammina the 
Danube riverbed by the Czecho- SIovak side6' . " 

I But Hungary nonetheless proceeded with its purported termination of the Treaty, making its 

announcement on 19 May 1992 and issuing at the same tirne its Declaration as tu the reasons 

63 Sec, SIovak Counter-Mernoriai, para. S. 102, ef W., for a detaiIed discussion of this action. Chapter 
X, klow,  examines in detail rhe Iegd en- of Hmgary's norificaüon of ils purp~rted termination of 
the Treary. 

61 Slovak Mcmorial, Annex 1 1 1. 

62 Emphasis added. 

" This action is justifiai in these terms by Hungay in irç Corner-Mernoriai @ara. 5.30): 

"Eventually it ixcanre clear that, 10 avoid any pretexr for the diversion. Hungary had no 
other option rhan to leminate the Treaty." 

This is an argunient thai runs counter ta the ctrntentirin that CzechasIovakiais prxeeding witfi the 
provisional solution was a breach of the Treaty justiQing Hungary's purported termination, for it 
suggcsts that the Treaty in fact providai a basis for the provisional solution and, hence, had to be 
rerminated by Hungary for that reason. 

Hungary's rebuff of h Iast-minute aitempt to meet in Vienna with the EC is deal t with in SIovakiats 
Co~rnter-MemoriaI, para. 5.109, gt S., which rebuts the contentions set out in the Hungarian 
Criunter-McmoriaI concemirtg this nreeting. 



9.46 Between 19 May 1992 and the stdrt of the damring operation on 24 
I 

October, Crechosiovakia continued its attempts to nach al compromise solution: 

- On 6 August 1992, the ~redioslbvak Prime finister infomed the 
I Hringazîan Prime Minister that he was renewing the initiative tu ask for 
I 

assistance h m  the EC Commission "in seeking a seasonable 
1 compromise solution to the present ~ituation"~' ; 

- On 23 Septernber 1992, the C Z ~ C ~ O S I O V ~ ~  Prime Minister again wote to 
I bis Hurigarian counterpart noting that the EC had indicated by letter of 
I 

30 JuIy that it remained ready tû assist but "expects our states to agree 
1 on the extent of the mandate of the trilateral commission"; he proposed 1 that the two sides meet "to speedily prepare at joint request authorised 

to the EC ~ o m m i s s i o n " ~ ~  ; 

I pre-condition TU the appointment of a tripartite cornmission that Czechoslovakia must suspend 
I 

9.47 On 28 September 1992, the ~ u n ~ a r i k n  Pime Mnister finaliy responded 
1 to these urgings and accepted Czechoslovakia's "recomrnendation that the specialists of our 

al1 work on the Project. It must be stressed that this das Hun~arv's pre-condition not a 

condition imposed bv the It was naturally unacceptaile to Czechoslovakia. 

governments prepare, as soon as possible, [a] joint request 

64 Slovak Mernorial, Annex 1 17. 

to be sent to the [EC] and reach an 

65 Ibb., Annex 121. 

understanding conceming the mandate of the planned trilateral ~ornmittee"~~. TES led tu a 
I 

meeting of Deputy Foreign Ministers on 13 0ctober6'. But once again, Hungary reimposed its 
I 

6s m., Annes 123. l 
67 Sec, SIovak Counier-Mernorial, paras. 6.154.17. l 
68 Hungaryts incorrect açcount of ihis meeting ir pointd-out in the Slovak Counler-Metnorial, para 6.17. 

Therc was no agreed remrd of this meeting. 



9.48 The Iast aitempt at compromise made prior to the start of dmmhg was 

contained in an Aide-Mémoire tabled at a meeting on 22 October in Brussels in which the EC 

participateclm. In this document Czechoslovakia made the following undertaking: 

"...until the completion of the work of the Tripartite Commission 
[Czechoduvakia] will not divert the flow of the Danube River from its present 
main riverbed, and al1 the m a u r e s  which are now under way on the tenitory of 
[CzechosIovakia] wiII ensure that the whole naturd flow of the Danube wi1I 
pass through the old rivehed70 . " 

Hungary never showed the slightest interest in this offer at the time. 

S E ~ I O N  S. The Pumose of the Filinp of Hun~arv's A ~ ~ l i c a t i o n  to the Court 

9.49 Further evidence that Hungary's sole obj ect, having acted purportedly to 

terminate the 1977 Treaty, was tu stop the putting into operation of the GabEikovo section of 

the Project is provided by Hungaryrs filing with the Registrar of the Court, on 23 October 

1992, an Application against Czechodovakia entitled: "The Diversion of the Danube ~iver"" . 

9.50 In its Counter-Mernorial, Hungary disputes Slovakia's assertion in its 

Mernorial that the Application concemed only the question of proceeding with Variant "ciin. 
Hungary contends that it proposed: 

II ... bitnging the complete case [of the GIN Project] in its entirety before the 
Court and not ody with regard tu Variant c~~ ." 

But this is clearly not so. As a mere reading of the Submissions in Hungary's Application 

shows, the Application was directed at stopping Variant "C". Moreover, Hungarjt's analysis 

involves a juggling of documents that is seriously misleading. 

64 GIovak Counter-Mernorial, paras. 6.194.2 1. 

" SIovak Mernoriai, Annex 125. 

71 Hungrtrian MemririaI, Vol. 4, Annex 102. 

72 Hungarian Counter-Mernorial, para. 2.84, ei m~., referring to the Slovak Mernorial, para. 4 .85 ,1  a. 
73 Hungarian Counter-Mernorial, para. 2.85; see, also, m., para. 7.12. 



l 
9-51 Tu begin with, in its Counter-Mernorial, Hungary claims that it e s t  

I 
pmposed "tu brîng the whole dispute beforc the Court" in a letter of 6 August 1992 fmm its 

I 
I 

Prime ~inistet 'q.  This is incorrect: such a proposition was first made in a letter of 18 August 
I 

in which the l i i t e d  objective of goin8 to the Court was cIearIy spelled outTs 
I 
1 

9.52 In this letter, Hungaty coniïrmed the absence of negotiations so far to 
1 

settIe the dispute: I 
l 

"The joint Wiberation of the disputed questions ;as not begun because of the 
consistent rejection by [Czechoslovakia] of wungar)lfsl reqüest for the 
suspension of the fGlN Project] . .. . " 

The HungarÎan Prime Minister thm made this specific sudestion: 
1 

"1 therefore propose that [Czechoslovakia and qungary] mutually agree 
submit the dispute over the implementation of Variant C to the International 
Court of Justice and request a d e c i ~ i o n ~ ~  ." 

This was precisely what the Application of Hungary subI&ted on 23 October was directed to - 
I 

not rhs settlement of the "whoIe dispute", as Hnngary's Counter-Memurial daims. 

SECTION 6. CzechrisIovakia Proteeda to Put into Oaeration the "Provisional 
SoIution" f 24-27 Octoher 1992) 

9.54 LiLe the November 1991 mion, ii was provisional, temporary and 

reversible and did not prevent a reversion to the Treaty Project in respect to GabEikovo, which 

it anyway closely resembled. 

9.53 Hungary has attempted to dramatise 

an event that had been long forecast, arid like any damming 

'4 IbIb., para. 2.85. Hungarian Mernorial, Vol. 4, Amex 90. 

the damrning operation, but it was 

operation of this kind it cailed for a 

I " Hungarim Mernorial, Vol. 4, Annex 92. The 6 Augusf letter ~ n t a i n e d  oniy an indication that 
Hungary might have to remri 10 ihe Couri to hait work an ~ & a n t  "Cn. 

76 ibid. Emphl~sis added. - 

strenuous effort over a few days' time. 1t was no more than the carefully plamed step, initiated 
I aRer CzechosIovakia proceeded to the "provisional soiution" in November 1991, tu put this 

systern into operation. 



9.55 Finally, there is one more point to be made concerning the conduct of 

the Treaty parties up tu the §tari of the damming operation. Why was Hungary's action 

purportedly to terminate the Treaiy not totally in coritradiction with the third condition for EC 

participation set out in the Andriessen letter? Was this not in violation of the condition against 

taking "any steps ... which would prejudice possible actions to be undertaken on the basis of 

[the proposed cornmittee's] findings"? The answer must be "yes". 

SECTION 7, Conclusions in the L i ~ h t  of the AririiicabIe Law 

A. Czechoslovakia's Entitlement to Proceed With the ttProvisional 
Solutiontt in November 1991 

9.56 The Iegal basis for CzechosIovakia's action in November 1991 fo 

proceed with the "provisional solution" was the 1977 Treaty. This action was the first 

concrete step takên towards putting the GabEikovo section of the GIN Project into operation; 

and in Article 2(1)(b) of the Special Agreement it was singled out as the first of two actions 

taken by Czechoslovakia concerning the "provisional solution" on whose legal validity the 

Court was asked to rulen. It is uncontested between the Parîies that the Treaty was in full 

force and eEect at the time this action was taken. 

9.57 There were four other particuIarly important factors forming of the 

context within which Czechoslovakia acted. W, Hungary was (and had long been) in breach 

of the Treaty as a resuIt of a series of breaches starting on 13 May 1989 and cuIminating in 

Hungary's total abandonment of the Project by mid-1990 (given formai recognition in the 

Hungarian Governrnent Resolution of 20 Dccem ber I 990). 

9.58 Second, the evidence now before the Court reveals that when 

i~egutiations resumed in 1991 the exclusive aim of Hungary was to gain CzechosIovakiais 

agreement ta terminate the Treaty and tu bring the Project ro an end. Czechodovakids aim 

was quite diEerent: it was tu induce Hungary tu resurne work under the jointIy agreed pIan for 

completing and putting the GabEikovo section into operation. The meeting of Prime Ministers 

of 14-1 5 July 1991 put an end to Czechoslovakia's hopes. For Hungary made it unmistakably 

17 SM, paras. 9.0 1-9-06, above. - 



clear to Crechoslovakia that ifs only negotiating aim wak to secun an agned temination of 
I 

the Tnaty and the Project, and it ~~ttegoncally refused 10 mnsider whether there were any 

rnutually acceptable ways of proceeding with the Gabf iko?o section on a joint basis. 

l 
9.59 This led, thirdIy, to the fuma1 approvd in the ResoIution of the 

I 
Czechoslovak Goverment of25 July 11991 for the financiai and IogisticaI planning necessary 

1 before putting GabCikovo into operation under what became Variant "CM. The first aciivity 

involving construction work on this variant occurred in N!wember 199 1 - and is the subject of 

the first question put to the Court under Article 2(i)(b). /t concerned reducing the size of the 
I 

reservoir by constructing a new dyke on Czixhoslovak te~ tos f ;  but at that sf age ir obviorrsly I 
had no effect on the flow of the Danube and no impact on Hungarian te r r i to~y~~.  

The Leeal Basis for Praceedine wiih the "PravisionaI Solution" 

9.60 The fourth aspect was of a quite different kind. Sorne of the structures 

of the bypass canal had started to deteriorate as a result oflthc two-year delay in the schedulsd l 
damming of the Danube and in the fiIIing of the reservoir and bypass canal. This called for 

9.61 Until the time when ~zechoslovai<ia decided to proceed with the 
I 

emergency prtitective rneasures (such as were taken in JuIy 

Danube into the bypass cand9) as well as For an immediate, 

"provisional solution" (in November 1991), there were a Rurnber of courses of action legally 
I 

1991 tu pump some water h m  the 

more effective solution. 

available to it: 

I '' The Noven~bSr action \vas follawed by Czechoslwakîats appr~vd, in its Governent  ResoIution of 12 
December 199 1, to proceed to put inlo operaiion the GaMiko~o section under the provisional solution 
of Variant "Cu, an ment that was nnot scheduled ta begin until the end of October 1992. I 

- - l Firsf , tu attempt to resolve Hungqis breaches t hrough negotiatians; 
I 

just snch an attempt was made by Czechoslovakia during 1989, but it 

'' S 3  Slovak Counter-Memorial, para. 5.74. 1 

faited because the negotiations were 

early 1990, who then proceeded 

mid- 1 990; 

brought to an end by Hungary in 

unilaterally to abandon the Project by 



- Second, tu teminate the Treaty by reason of Hungary's materid 

breaches and to seek an arbitrai or judiciai sefilement; 

- Third. to continue to perform the Treaty as best it could in the 

circumstances, seeking a negotiated or a judicial settlement of the 

damages resulting from Hungary's breaches, and attempting in the 

meantime to mitigate the damages to both sides; 

- Fourth, to accede to Hungary's demands to terminate the Treaty and the 

Project; however, during the 199 1 negotiatians, Czechoslovakia made it 

clear to Hungary that this option was not acceptable and that it 

continued tu insist on the perforinance of the Treaty (and the entire 

Project) in accordance with the Treatys terms. 

9.62 Thus, the choice to be made came down to the second and options, 

and in the circumstances it was, in a practicai sense, no choice at all. For during the four or 

more years required to resolve the dispute if the second option were chosen, not only would 

the GabEikovo section structures, almost completed in 1989, have continued to deteriorate, but 

aIso the environmental and economic catastrophe caused for Czechoslovakia by I-Iungaryts 

abandonment of the Project would have been unacceptably prolonged - with both the Slovak 

and Hungarian side m s  systems continuing to dry up and the navigation hazards and flood 

risk problems remaining unresolved. Meantirne, damages would be mounting 

astronornicall~ . Mureover, a study conducted by Czechodovakia revealed the restitution of 

the si te to anything even approaching i ts pre-Treaty condition not tu be tecfinically f w i b ~ $ *  . 

9.63 As a consequence, afier Hungary's reaI intentions became cIear at the 

JuIy 1991 meeting, it was apparent tu Czechoslovakia that it had tu proceed with the 

" There was also no certainfy, absent any provision in the Treaty pmvidng Qr a judicial or arbitral 
remcdy, of getting the dispute resolvd. There was no reason to believe that H u n g q  wodd wter intn 
a cornpromis giving the Court broad jurisdiction to d d  with the entire dispute. See. in this regard, 
Hungary's Hardi report (Hungarian Memonal, Vol. 5 (Part 1), at p. 165), where this high-level 
cornmittee made it clear that Hungary muld force Czechoslovakia to compromise since no 
international court had jurisdiction over the dispute without Hungary's consent. 

81 See. Annex 3, hereto. 



GsbEikovo section under the "provisional solution", that lis to pursuc the -Ld option above. 

9.64 As Chapter VI above has  shown, Czechoslovakia's actions were in 

accordance with the Iegal concept of approximate appIication and the obIigation of mitigation 
I of damages. To deny CzechosIovakia the rîght tu have su acted would be tu deprive it of ifs 
I 

This was so no# just to deal with the environmental and eConomic disaster for Czechoslovakia 
I that Hungary's abandonment of the Project had brought, but for essential IegaI reasonq as we8. 
I 

For once it chose tu continue to perfbnn the Treaty rathtr than to terminate it owing tu 
I 

Hungary's material breacheq Czechoslovakia had to act in accordance 4 t h  its decision. 
I 

CzechosIovakia had the obligation, in cmykg out its Treaty obIigations, tu mitigate the 
I 

mounting damages resuIting h m  Hungary's breachcs by not allowing the empty resewuir and 

iight under treaty Iaw to choose to continue to perform th& Treaty, rather than to terminate it 
I for Hungary's breaches or simply to accede to Hungary's demands tu disregard these breaches 
1 

bypass canai and the donnant weir structures tu further 

and agree tu terminate. 

deteriorate and by completing and 

pufting into operation these facilities in investment through 

the production of electrieitysZ. Above ail, under treaty law to 

carry out the Treaty and to receive such the Project in spite of 

Hungary's abandonment. For an abandonment a treaty of its obligations 

thereunder is not to be given the same legal effect as a valid termination of the treaty; 

and in the present case, this abandonment occurred the purported termination of 

the Treaty. 

I 82 The sibation of Na~maros was quite di£Fèrent. Since work thtre was ordy in its earIy stages in 1989, 
Crecho~Iwalria had indicaicd on 26 ûclabr  1989 thaf it +ld sccepf a deiay in that section of the 
Project to &w time for impact srudies to be famed out. pr i l r i iy  as to peak mode operation. Hence, 
a delay in prxeeding with Nagmros  did not present the huge mnomic and environmerital problems 
that existed aat GaEikovo if the work did not pr-. Nevertheles, H u n g q  has k n  qtrick tn 
suggea in its pleadings thaf Crechoslovakia a q r r i d  in 
faiIing fo insist on the pedonnanre of t his part of the Treaty. 
prudent for CzechosIovakia fo p r d  wi th GaMikovo after 

the abandoriment of Nagymaros by not 
This confirms the facr that if waç 1egaIly 
Hungary's refusa1 tu even reconsider the 

resu~nption of work #as made plain, since at GaEiliovo ir ?as possible for Cmhoslovakîa to take 
over and put into aperafion this section of the Praject witbuf Hungary's participation. 



Proceeding With the "ProvisionaI Soiution" In No Way Furedosed 
the Joint Resumation of the Gabëikovo Section 

9.65 Czechoslovakia's action in November 1991 occurred approximately a 

year before the narrow "window" of time for damming the Danube would permit the 

GabEikovo section actually to be put into operation (in October-November 1992). Thus, the 

action to p r o c d  was in no sense a fait accompli su far as the final implementafion of 

Gabzikovo was concemed. It hid no effect on the Danube's Bow and caused Hungary no 

damage. But, at the sarne tirne, because of the narrowness of this "window", it was necessaty 

to start works in November 1991, j.e., to proceed with the "provisional solution" at this t h e  in 

order to be able to put GabEikovo into operation before the end of the following ye#; 

ot herwise the three years' delay already caused by Hungary would have been extended to four 

years, with al1 the attendant adverse consequences. 

9.66 But throughout the time between proceeding with this step and the final 

darnrning operation - a period of 1 I months - Czechodovakia repeatedly sought tu induce 

Iiungar)r to resume joint performance of the GabEikovo section of the Project and tu 

participate in negotiations over how this might be achieved under a mutually agreed plan under 

the 1977 Treaty - the sort of arrangement that in October 1989 Hungary had proposed. No 

interirn studies had been conducted in the meantirne that might have altered or affected in any 

way the understanding of the scientiftc facts that the Treaty parties had in October 1989, when 

Hungary fonnally proposed to go ahead and put the GabEikovo section into operation on the 

baas of agreed environmerital guarantees - the subsequent Bechtd and HQI studies providing 

no scieniific support for abandoning the ~roject84. 

9.67 Thus, quite aside from al1 the environmental, economic and practical 

reasons enurnerated above in this Chapter, making it erninently reasonable and a practical 

8 3  This concemed, basically, the construction of the çunovo iveir upstream of DunakrIiti on 
Czechoslovak terrilog, where f he darnming operation was to take pIace, the narrowing of the reçervaîr 
and othcr rclated measures. 

" I n d d ,  these two studies should have brought the Treaty parties closer to an agreement to p r o c d  
with Gabtikovo. 
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necessity for Czechoslovakia to proceed with the "provisionaI çoIufion0, Czechoslovakia was 
I 

also .obliged tu act then in this marner in order to p r o d t  its legal Sght S. Having chosen tu 
I 

continue tu perform the Treaty in spite of Hungarfs breaches, CzechosIovaIcia had the right 
I 

and the obligation to do so. To have diowed another y& to pass before putting Gabfikovo 
l 

into operation would have been an abdication of those legai rights and duties that 

Czechoslovakia had patiently postpoeed exercising for th', years in a row in the interests of 

finding a solution to allow joint operation of GabEikovo td pmceed under the Treaty. It rnust, 
I 

therefore, be concluded that Czechoslovakia was entitled to pro& with the "Provisional 

Solution" in November 1991. 

I 
B. Czechoslovakia's Enf itlemen t tu Put Tnto Operation the 

"ProvisionaI SoIution" from October 1992 

I 
9.68 Between Novernber 1991 and the dart of the damming of the Danube, 

I 
once again no new scientific studies into the environmental eRects of the G/N Project, alleged 

earthquake risk, or any other aspects that might in anJ way have altered or affect& the I scientific understanding of the Treaty parties, were undertaken by Hungary. No joint studies 

85 Sc, para. 9.17, gf XQ.. aime. 

Hnngarian Counier-MemoriaI, para. 2.50. 

ei tlrer were undertaken by the Treaty parties - due tu the 

I appointment of a joint or trilateral commission couid be agreed. It has been shown earlier in 

this Chapter why such a pre-condition was not rewnable Ar justifiable in the îircumstanccs" . 
Its imposition transformed the ensuing negotiations during this period into a charade. For if 

pre-condition irnposed by Hungary 

Hungary could get Czechoslovakia to agree to stop work, 

another whole year (due to the "winduw" that controIIed 

pûstponing the putting into operation of GahEikovo rrntil 

that CzechosIovakia stop its performance of al1 work under the Treaty before even the 
I 

Hungary could succeed in gaining 

the damming operation), thus 

the end of Octuber 1993. Tn any 

event, Hungary's only purpose in agreeing tu joint or trilateral studies - aIways subject tu (and 
I hence abnrted by) this pre-condition - was to Wear Czechoslovakia down into finaIIy acceding 
1 tu Hungary's position and agreeing to terminate the Treaty and abandon the Project (as the 

Hungarian Counter-Mernorial in eflect concedesg6 ). ~ n l i k é  Czechoslovakia, Hungary had not 



given any indication it was prepwed tu abide by the findmgs of any snch joint or trilaterat 

studiesS7. 

9.69 But the event of greatest interest occumng between the time 

Czechoslovakia proceeded with the "provisionai solution" and put it into operation was 
1 
I 
I Hungary's purported termination of the 1977 Treaty announced on 19 May 1992. 

The Effecf of Hunearv*s Pumorted Termination of the 1977 Treatv 

9.70 As shown beIow in Chapter X {where the question of the legal effects of 

Hungary's notification of temination is examined), one of Hungaryis 19 May notification 

was clearly to cause the Treaty to cease to be in full force and effect, or to release the 

Treaty parties from their respective iights and obligations thereunder. As a result, one of the 

main reasons that Hungary claims lay behind its notification of termination - to put an end to 

Czechoslovakia's work towards putting Gabëikovo into operation by the end of October 

1 9 9 2 ~ ~  - was not achieved. Nor was the legal basis for Czechoslovakia's putting the 

"provisional soIution" into operation in any way weakened or aitered. In fact, Hungq's 

notification of temination was an acknowledgemerrt of the strength of the IegaI basis on which 

Czechosfovakia was acting and its need of an approximate application of the 1977 ~reaty~ ' .  

9.71 However, Hungary's notification of termination did have an eRect that 

relates directly to the question of Czechoslovakia's entitlement to put into operation the 

"provisional solution" five months afierwards. For it was unrnistakably the definitive, 

irreversible abandonment of the G/N Project by H u n g q .  As such, the next logical step for 

Czechoslovakia cuuid oniy be tu see to fniition its decision to proceed to the "provisionai 

sohtion" in November 1991. The onIy deveIopment that wouId have made such a step 

unnecessary would have been if Hungary, at the end ofthe day, in the fui1 light of recognition 

rhar CzechosIovakia ftrIIy intended to put the GabEikovo section into operation under-Variant 

"Cu, would have reIented and sought tu find wirh CzechosIovakia a mrrtrially agreed basis for 

87 S g  para. 9.15, above. 

88 Hungarian Mernorial, paras. 10.26-10.3 1. 

" -- See, para. 6.03, above. 



l the joint operation of GabEikovo (such as had seemed possible at the end of Octuber 1989). 
I 

But during the negotiations that followed ~zechoslovakia's action of November 1991 - just & 
I 

d~nng the negot iaiions earlier in 1 99 1 - there wss not a hiclter of hopc that Hungary wovld 
I 

corne around to accept its obligations under the Treaty. ~ & a r y ' s  =action, when it came face 
I 

to faoe with Czechoslovakia's determination to pruceed d t h  the damming of the Danube, was 
1 

precisely the opposite - to daclare unequivocalIy 

Treaty obligations through its unilateral notification of 

I 
9.72 Thus, having proceeded with the '\provisional solution" in Novernber 

l 

1991 - an action which it was fûlly entitled to take - ~zechsslovakia had every nason of both a 
I 

Iegal and practical character to proceed tu take the fikt step in putting the GabEikovo 
I 

hydroelearic plant into opaation by damming the ~ a m t b k  at Cunovo under the "provisional 
I 

solution"; and by the time Hungary had purported to tehinate the Treaty, Czechodovakia 
I 

couId no langer aRord tu "sleep on these rights". 

Huneary's 1nabiIit-y in Law to Claim, Even in Error, that 
Czechoslovakia's Action to Put variant "C" Into O~eration Was 
ltself a Breach of  the 1977 Treatv 

9.73 Czechoslovakia's "provisional soiutidnll was in si] respects the same as 
1 

the agreed Gabfikovo seaion of the Projeçt exxcept whkre, due to Hungary's breaches, a 
I 

modification in the agreed plan was n e c e ~ s a q  in wder tu pit it into operation: 
I 
l - The pIace of damming was moved upstrearn h m  Dunakiliti onto 
I 

Czechoslovak territory because of 13&ngaryts abandonment of the works 
l 

at Dunakiliti (and its termination of: related contracts) preventing the 
l 

damming frorn occumng on ~ u n ~ a r i d n  territoty; 

- The size of the reservoir was decrdged so as to avoid the need for 
I caqing out work on Hungarian territom in the Iight of H u n g q t s  

abandonment; 

- Putting GabEikovo into operation wad not an activity jointly shared with 
I Hungary becauae Hungary had refused at the tirne to participate in the 



Project in my way or even tu discuss how the "provisiond soIution" 

might be jointly operated. 

Thus, the "provisional solution" failed to accord with the agreed plan ody to the extent 

prevented by Hungary's breaches; and Hungary cannot be allowed to claim that GabEikovo 

couId un1y be put into operation on a joint basis when it was Hungary who refused tu job in 

the operation. 

9.74 Under Hungary's contentions, these diErences h m  the agreed Project 

would lead to the absurd result of allowing a Party to a treaty, by its own breaches, to prevent 

the other party, not in breach, from exercising the legal rights given to it under treaty law to 

continue to perform that treaty. The conclusion must be othenvise: that Hungary, in breach of 

the Treaty, which it had definifively abandoned, necessàrily is unable to claim in law such a 

breach against CzechosIovakia (and today against Siovakia). For the daim is made under the 

veIy same Treaty which Hungary is in materiai breach of and which, paradoxically, it has dso 

purported tu  termiriate unilateraIIy; and its purpose is simply to prevent Czechoslovakîa fiom 

carrying out the Treaty. This legal point has been deveioped in full in Chapter VI above and in 

Chapter X beloww . 

9.75 Finally, the results of over three years of operation of the GabEikovo 

section have been tu bring ody benefit tu Hungary, not damage, as well as tu permit the 

reaping of at Ieast part of the flood control and navigation benefits envisaged by the Treaty. 

9.76 There is no bar - and therc never has been - tu joint operation of the 

Gabtikovo section on an agreed-upon basis. If Hungary agrees to return to the Treaty Project, 

nothing stands in the way of returning to the original plan for operating the GabCikovo section, 

possibly supplemented by the sort of agreement on environmental, water quality and technical 

guararitees that the Treaty parties envisaged in October 1989. For from its inception, Variant 

"Cu was adopted as a "provisional soIution", as is reflected in the SpeciaI Agreement; it is 

reversible so as to  allow the plan of operation under the hl1 Treaty Project eventually tu be 

substituted. 

90 
&c, paras. 6.05, gt ses., a h ,  and paras. IO. 16, gt s a . ,  below. 



l Proceedin~ Witk and Puttine Intu Uneration the "ProvisionaI Soiution" 
Did Nat VioIatt Any Other Provision of international Law 

9.77 The actions of proceeding with and putting into eEect Variant "C", 
I 
1 being an approximate application of the Treaty, do not present any different issue here than the 
I 

carrying out of the GabEikovo section under the Treaty ~roject would have done. Thus, the I 
discussion above in Chapters Ml and WI (as well as the i>arts of Chapters Ii and ITI referred 

ihem - applies equaily here and requires no further elaborahon. 

to there) - demonstrating the inapplicability of such other 

9.78 As a result, Czechoslovakia was entikled to proceed, in November 1991, 

to the "provisional solution" (known as Variant "C") and \O put into operation from October 

1992 this system. 

provisions of law and the fact that, 

even were they applicable, the caqing out of f he G N  Project wouId be hIIy consistent with 
I 



.P=R X, ARTICLE ZIfMcl: TRE LEGAL EFFECTS OF THE 
NOTiFICATION O N  19 MAY 1392 OF THE TERMINATION OF 
TRE TREATY BY HUNGARY 

SECTION 1. Introduction 

1O.OI The third question put to the Court under Article 2(1) of the Speciai 

Agreement is the following: 

"[Wlhat are the Iegd efects of the notification, on May 19, 7992, of the 
temination of the Treaty by the Republic of Hungaw 

10.02 The very wording of this question shows dearly that the Parties are in 

agreement that it was only this notification by Hungary to Czechoslovakia of its intention to 

put an end to the Treaty that is capable, if at aII, of having legal consequences. As a result, the 

preparatory actions of the Hungarian Government such as the Parliamentary Resolution of 24 

March 1992' and the Governrnent Resolution of 7 May 1 9 9 2 ~ ,  themselves, have no legal 

signifrcance for either Czechoslovakia or Slovakia. 

10.03 The 19 May notification referred tu in Artide 2(1)(c) was comprised of 

three separate instruments: a Note Verbale of 19 May 1992; a DecIaration furnished with the 

Note Verbale dated 16 May (the "1992 Declaration"); and a letter from Hungary's Prime - 
Minister to the Czechostovak Prime Mirister dated 19 May 1 9923. 

10.04 One of the undeniable effects of the 19 May notification on which the 

Parties seem to be in agreement is that, prior to that date, the 1977 Treaty and the related 

agreements were in full force and effect and the obligations imposed by them on the Treaty 

parties were required tu be carried out by them4. Even were the vanous legal justifications 

advancd by Hungarjr for teminafion (prior breaches of Czechosiovakia, irnpossibiiity of 

performance, fundamentai changes of circurnstanceq "state of necessity", etc.) found to be 

I Hu~rgarian Counter-Mernoriai, VoI. 3, Annex 52 freplacing Hungarian Mernoriai, VoI. 4, annex 156). 

2 Ibid., Vol. 3, Amex 53 (replacing Hungarian Mernorial, VoI. 4, &ex 157). - 

3 Slovak Mernoriai, Annex I 13; Hungarian Mernorial, Vol. 4, Annex 83. 

4 &, Hungarian Counter-Mernorial, p. 187, fn. 5. 



valid, quod non, they would not apply autornaticdly, ipso~iure. Article 64 of the 1969 Viema 
I 
I 

Convention aside (emergence of a new peremptory nom of generd international law), a treaty 
I 

- assuming the application of any of the justifications advhced by Hungary - can corne to an 
I 

end ody after a precise procedure is followed, as rqujred by Anicles 65-68 of the 1969 
I 

Vienna Convention - and only then if the parties wishing io put an end to the treaty so notify 
I 

the other pariy (or parties)'. Of course, whatever ds effect. any such notification in 
I 

accordance with these Articles could operate ody as io the future. Thus, the 19 May 
I 

notification can only be viewed as confirming ~un~ary 'h  recognition of the validity of the 

Treaty up until that date. 

I 
10.05 But the points of agreement between the Parties stop there. Hungary 

I 
contends that fhe termination was IawfuI, arguing that its 19 May notification put an end tu the 

I 
Treaty. Slovakia, on the other hand, maintains that the notification had no such cfFect since its 

I 
reaI basis was unlawful and since the required pmcedurks were not observed. But in the 

I present case this does not mean that the 13 May notification had no legal significance at al1 (as 
1 wiII be shown in the next Section). In addition, for purposes of the present argument only, 

Section 3 will go on to show that evai had Hungary Acceeded in terminating the Trerty 

unilaterally - which is certainly not the case - the 19 Ma!! notification would not, by itself, 

resolve al1 the legal problerns resulting from such a purportéd termination. 

l 
SECTIUN~. The IrreeuIaritv and NuIIitv of Huneam's Notification of 19 May 

1982 - 
10.06 In its earlier pleadings, Slovakia ha: show that Hungaq's purported 

I unilateral temination of the 1977 Treaty was in vidarion of its international obiigations, for 
l which it may be held responsiblP. In this Reply, the same point has been made again7. It is 

enough here to recall bnefly the reasons why Hungaty's notification was obviously nul1 and 

irregular: 

5 Sec. ArticIe 55( 1 X 1469 Vienna Convention. 

G 1 Sec. gg., SIovak MernoriaI, paras. 6.814.107 and Chapter MII; SIovak Counter-Mernori&, Chapter 
X. I 

7 & Chaps. IV and V, above. 



- The Treaty contains no termination clause, and its very nature rnakes it 

obviously impossible to impIy a right of termination; 

- Therefure, the Treaty cannot be denounced under the d e s  codrfied 

under Article 56 of the Vienna Convention; and it appears that Hungary 

does not so argue8 ; 

- As a result, H u n g q  must find a bais outside the Treaty tu support its 

contentions regarding ifs purported termination of the Treaty; these cm 

only be found in the niles codified under Articles 60 to 63 of the 1969 

Convention; 

- At the çame time, Hungary has not estaldished that its "termination" was 

in response to a breach of the Treaty by Czechodovakia (Article 60}, or 

that there existed the impossibility of performance (Article 61) or an 

intervening fundamental change of circumstances (Article 62). In spite 

of the increased tension in the relations between tkem resuIting h m  

Hungary's viokttions of the Treaty, the two States did not sever 

diplornatic relations, so that the question of the effect of such a rupture 

on the Treaty (Article 63) does not arise. 

10.07 AccordingIy, the 19 May notification Iacked any legaI basis and had no 

effect. In fact, as has been said, it is commonly beId that "les actes unilatkaux étatiques sont 

[soumis] au respect des obligations internationales qui s'imposent à leur auteurug. Moreover, 

the jurisprudence i s  clear that a State cannot unilaterally modiQ obligations imposed on it by a 

treatyl'. This applies, a fortiori, in the case of a temination. 

8 &, Hungarian Counter-Mernorial, para. 5.41. 

9 Translation: "[The unilateral acts of a State are subject to the same international obligations to which 
die Sute i a l f  is subject." Jean-Pau1 Jacqué, EItmenfs pour une théorie de I'actc i u r i d i a m  
imernational pub& Librairie générale de droit el de jurisprudense, Paris, 1972, p. 162. % al%, 
Jean-Didier SicauI17 "Du catacfkre obligatoire des engagements unilatéraux", R m e  a n & r d e  de droit 
internaficina1 pr~bIic, 1979, Nu 3, p. 662. 

1 O See. Intcrnajiin-alS.tatus of South West Africa. Advisor, O~inion. I.C.J. Reports 1950, p. 128, at p. 
141. 



IO.08 In its Note Verbaie of 22 May 

Hungary's 19 May notification, as follows: 

"Having examined the contents of the above No. 
Governent of mungq]  of May 16, 1992, [i 
position that mrrngary] has no Iegal grounds to ut 

Treatyj and the treaty documents reIated tu 
[Hungary] of May 19, 1992 cannot have any leg 
and the treaty documents related to it" ." 

Czechoslovakia's position was reafimed bjr its Prime Mi 

the Hungarian Prime ~iriister", as weII as several tirne 

great IegaI weight for f hey immediateIy depnved the 19 M 

10.09 Article 65 of the 1969 Vienna Con\ 

foIIowed wifh respect to invalidity, temination, with 

operation of a treaty." Paragraphs 1 to 3 t hereof provide 

"1;  A party which, under the provisions of thi 
either a defect in its consent to be bound by a treai 
the validity of a treaty, terminating it, withdrawi 
operation, must notify the other parties of its c 
indicaie the rneasure proposed to be taken with 
reasons therefor. 

2. If, aRer the expiry of a penod which, exce] 
shall not be less than three months afier the receii 
has raised any objection, the party making the nui 
marner provided in article 67 the rneasure which ii 

3. If, however, objection has been raised by 
shaII seek a solution through the means indicated 
the United Nations. " 

10.10 These provisions apply, whatever th 

Treaty, to any such notification whether based on Article 

Convention. 

1 1  Slovak Mernoriai, Annex 114. 

II m., Annex I 16. 

" See ,g . .g . ,~ . ,AnnexesI2IandI15 .  

and the Dedaration of the 
echosfovakia] reaffirms its 
~teraily terminate f he LI977 

Therefore the Note of 
effects on the 1977 Treaty 

;ter in a Ietter of6 August 1992 tu 

there&r13 . These protests have 

notification of any legd effect. 

ition establishes: "Procedures to be 

rwd h m  or suspension of the 

foIIows: 

iresent convention, invokes 
or a ground for impeaching 
: fiom it or suspending its 
m. The notifications shdI 
çpect tu the treaty and the 

in cases of special urgency, 
3f the notification, no party 
:ation may carry out in the 
s proposed. 

ty other party, the parties 
irticle 33 of the Charter of 

reason reIied on fo terminate the 

i6 or on Articles 60 tu 63 of the 



10.1 1 It is tnre that in its Memurial, recognising the applicability of the 

procedure prescribed in Article 65 (although for other purposes), Hungary appears to claim 

that in fact it conformed to this Article, saying that: 

"In late 1991 and early 1992, Hungary gave a series of warnings that unless 
worli on Variant C was suspended it would be forced to consider termination of 
the 1 977 ~ r e a t y ' ~  ." 

10.12 But, in the first pface, thjs sort of ultimatum is not at dl a notification 

envisaged by Article 65, whose purpose was tu inform the other treaty par& (or parties) as tu 

the precise re~ons for the termination intended in order to allow that paf& tu resp~nd'~. It is 

significant in this regard that the sort of "warning" given by Hungay - fur example, in the 

Hungarian Prime Mirister's letter of 19 December 1991 l 6  - contained guarded threats but was 

far from a notification of the intended unilaterai termination of the Treaty. 

10.13 Secondly, and most importantly, Hungary cannot reasonably contend 

rhat at the end of 1991 and beginning of 1992 it had notified CzechosIovakia of its intention tu 

put an end uniIatera1ly tu the Treaty, for throughout this p e h d  Hungary had devoted its 

efforts soIdy to having its Treaty partner a c c e ~ t  the concIusion of an agreement tu bring ta an 

end the 1977 ~reaty"- qnite a digerent matter. 

10.14 Nor can Hungary hide behind the supposed "urgency" of the situation, 

as the Hungarian Mernoriai tries to do to justiQ the notification of 19 May 199218. There was 

no urgency that justified reducing to six days the reasonable time period required to precede 

the notification and effective date, fixed in Article 6(2), as a minimum of three months. 

Despite Hungary's ulrimaturn, CzechosIovakia did not break oif the exchmges; the damming 

l 4  Bungarian Mernoriai, para. 10.100. 

l S  b, para. 9.27, m., above. 
I 6 Hungarian Mernorial, Vo1.4, Annex 70. 

l7  SI, para. 9.07, e f  a., above. 

'' Hungarian Mernorial, para. 10.100. 



1 
operation could only occur at a period of low Bow, that is not for another ftve months" . And 

I 
eight days before Hungaes notification, the Czechoslovak Prime Minister had indicated @y 

I Ietter of I I  May 1992) "Czechoslovakia's readiness tu discnss ... a possible change in the date 
I 

of damming the Danube rîverbed by the Czecho-Slovak side", which opened the possibility of 

the postponernent for another 

10.1 5 In reality, what occurred maks it km that Hungary, anxious to clin8 

to its pretext for acting unilaterally, entirely ignoreci this 11 May offer. It appears wry much 

as if the Czechoslovak offer in fact hastened the process i f  decision resulting in Hungary's 19 
I 

May notification to Czechoslovakia contrary to the applicable rules. 

10.16 But this is not to say that the 19 ky notification was without le@ 
1 

significance. In its communication tu the Czechoslovak authoriries, Hungary confimed, 
I definitively, rhat it had no intention of canying out its obligations under the Treaty. Of course, 

as already rhown in Chapten VI1 and VIII, by susPendi& and then abandoning the works 

successively at Nagyrnaros and then at Gabi-ikovo, &ungary had breached its Treaty 

21 See, in particuIar, Ande 26, para. 2(c). 

22 See. Article 27. 

obligations and had behaved as if, in its view, the Treaty ho longer existed for it showed not 

the slightest intention of returning to perform the Project, even in part. However, in spite of 

this, from a strictly legal standpoint, it would stiH have beeri possible for Hungary fo return to 
I the Treaty. The Projecr schedule may nut have been respected, the prublerns of compensation 

may not have been addresseci, but the Treaty containeci its own systern of of 

dispute setriement=, and these provisions could have been applied. Wifh the 19 May 
I notification, however, it becarne clear that Hungarjr would no longer carry out any ofits Treaty 
1 obligations and that the door was finnly shut to any arrangements or negotiations based on the 

Treaty. And this was so despite innumerable gesturds of good faith on the part of 

Czechoslovakia who never had ruled out either a postponément of the date of damming or a 
l 

possible re-examination of peak mode operation or, obviously, of a retum to the original 

Treaty Project. 



10.17 Thenceforth, following the 19 May notification, any such possibility was 

wmpIetely excluded and Czechoslovakia had no chuice but to proceed to put into operation 

the GabEikovo section of the Project under Variant "Cu. For that was the soIe means for 

Czechoslovakia tu obtain the performance - appruximate as it only could be - of the 1979 

Treaty, which remained valid and binding between the Treaty parties. 

10.18 Thus, although the 19 May notification had no effect on the Treaty's 

vaIidiry, it nonetheless constituted the admission by Hungary of its definitive, irreversible 

breaches of i ts Treaty obligations. Hungary could not by itseIf put an end to the Treaty, but by 

i ts conduct it reveakd in the dearest possible way its intention not tu perform the Treaty. 

Through the simple application of the principle of good faith, the following consequences 

therefore follow: 

- F&, Hungôry forfeited the right to rely in the future on the Treaty 

whose applicability it denied (venire contra fachrm proprirrm non vaIat); 

in particular, it had no right to attack the putting into operation of 

GabEikovo under Variant "C" on the basis that it was supposedly in 

violation of the Treaty whose applicability from 19 May 1992 onward it 

had denied (it being noted that the damming of the Danube did not occur 

lrntil 24 Octuber 1992). NevertheIess, Hungary has not hesitaied tu 

make such an argument; it has attacked Variant "Cl1 repeatedly on the 

basis that it allegedly is in conflict with the tems of the ~ r e a t ~ ~  ; 

Z 

- Second, CzechosIovakia was enfirely justifieci, on its pari, to draw the 

concIusion from the wnduct of its Treaty partner that it constituted a 

definitive refisal fo carry out the Treaty. But it must be noted that 

Czechoslovakia acted with the greatest patience so as to avoid biînging 

about an irreversible situation. And today, Variant "C" in no sense 

stands in the way of a return to the strict application of the Treaty as 

mon as Hungary is ready tu do so, and CzechosIovakia has consistentljr 

stated its intention to do so as suon as its Treaty partner agrees, 

23 ke,  e j . ,  Hungarian Memorial, paras. 7.04-7.43; Hungarian Counter-Mernorial, paras. 6.804.81. 



I 
indicating its readinesa "tu dernonstrate an appropriate forthcoming and 

flexibIe ai t i t ~ d e " ~ ~ .  

SECTION S. The Hv~othet inl  Effeets of the ~htifieation of 19 May 1992 

10.19 Thus, in Slovakia's view, the cl,! answer to the question put to the 

Court under Article 2(l)(c) of the Special Agreement is Jhat the notification of 19 May 1992 
I 

was without IegaI effect and that Hungary cannot uniIaterdIy escape 6orn its obligations fium 

10.20 As s h o w  in the previous section, the notification of 19 May 1992 was 
I nul1 and void and could not have any legal effect on Hungary's Trerity obligations. However, 
I SIavakia assumes here - solely for the purposes of providing a compIete answer tu the question 
I 

put tu the Court in Artide 2(I)(c) of the SpeciaI Agreement (and tu HringaSs contention) - 
1 

that Hungary was justified in doubting the continuing validity of the 1977 Treaty under one or 

more of the bases set out in Articles 61 to 63 of the 1669 Vienna Convention, and that it 

oficially informeci Czeîhoslovakia of its intention so to t-inate with the required adwice 
I notice (auud non). Were this the case, the 19 May notification itseIf would not have brought 
I 

to an end the Treafy (sub-section A beIow); and in addition, the termination of the Treaty 
I 

the 1977 Treaty (and its retated agreements). However, 

I wouId not, in any event, have had the absolute consequences that Hungary contends (sub- 
d 

section B below). 

this notification gave rise tu a new 

A. The 19 Mliv Notification CouId kot, in Anv Eoent, Have Put an 
End ta the Treatv 

situation which Czechoslovakia (and now Slovakia) are entirely justified in relying upon. 

Therefore, in order not to leavc any legal stone untuked, Slovakia will examine in the 

following Section what rnight have been the e f M s  of thé 19 May notification had its object 

been Iawfirl and if n u m l  procedures had been foIIowed. 

I 10.21 Even setting aside its inttinsic nülliiy, the 19 May notification 

constituted only the first stage of a cornplex procedure, 'hieh remainecl unfinished and will 

continue to do so until the Court's Judgment is rendered. 

24 Slrivak MemoriaI, Anrrcx I 15; see, al=, m., Ameses 12 1, 125 and 127. 



10.22 According to the terms ofArticle 65(3) ofthe Viema Convention, ifone 

party to a treaty has raised an objection to a notification covered by Article 65(1), "the parties 

shall seek a solution through the means indicated in Article 33 of the Charter of the United 

i Nations". And Article 66 sets out the procedures for judicial settlement, arbitration and 

l conciliation that States are obliged to foUow "[ilf, under paragraph 3 of Article 65, no solution 

l has been reached Wirhin a pe&d of 12 months foIIowing the date on which the objection was 

10.23 No doubt the detail of these procedures owes more to the progressive 

development of international law than to its codification. But it cannot be doubted that the 

fundamental principles that underlie them are derived from lex lata and are binding on al1 

States, if only because States must settle their international disputes by peaceful means. This 

has been argued, for example, by the United Kingdom in regard tu the rebus sic stantibus 

doct rinef5 and has been accepted by the courtz . 

10.24 From this, the foIIowing points emerge: 

- First. the notification itself produces no legal effect if it provokes the 

objection of the other party to the treaty; and 

- Second, in such a case, the temination occurs ody if either (i) the 

parties reach agreement or ci) a decisiun in favuur of termination is 

made by a body having jurisdiction to resolve the dispute in such a 

fashion. 

Any other interpretation wouId have the effect of introducing an "automatic and irnmediate 

right of unilateral denunciation" which does not exist under international law, as Sir Gerald 

25 Fisheries Jrtriçdictiw Uniled Kingdom v. IceIandb PIeadinns. Oral Armrnenrrts. Dmumenfs, ICJ 
Reports 1973, Vol. I, pp. 147-148. 

25 Fisheris Juridiction, o ~ .  cit.. Judnrnenl of 2 Feb. 1973, IU Rewrts 1973. p. 3, at pp. 1% and 21. 
However, in thal case, the 196 1 Exchange of Notes speciftdly d l e d  u p n  the parties to have recourse 
to the Court. Sec. dm, E. Van Eogaerf, "Le sens de la dause 'rebus sic stantibw' dam le droit des 
gensactuel",R.G.D.I.P. 1966, p. 71. 



- 2.54 - 

Fitmaurice has forcefully pohted out in his Second Report tu thc IL€ on the Law of Treaties 

as Specid ~ a ~ ~ o r t e f l .  He added that the reco@/ion of y~ch a unilateral ri& of 
l 

termination would be incampatibIe wifh international pûli'cy and, in particular, with the 1871 
I 

London Declaratiun which continues "to be pari of the written rules of public international 

lawu". In this regard, the Court will r d !  that undw the )enno of this Famous Declmation: 

" ... aucune puissance ne peut se délier des engigementr d'un Traité, ni en 
modifier les stipulations, qu'à la suite de ~'assentimdd des Parties contractantes, 
au moyen d'une entente amicalew ." 

I 10.26 These proposais were in corûurmity with the obligation of the Parties tu 
1 seek the peaceful setdernent of their dispute with respect to the purported temination of the 

Treaty. However, it was not until 7 April 1993 that the P'nies were able to reach an accord 

on a Special Agreement submitting the case to the Court. 

10.25 In the present case, CzchosIuvakia rbsed an objection immediately &et 

it recaived the Hurrganan Note Verbale of 19 May 19%~'. 

:7 I AICN.41107, para. 155. International Law Cornmissian Yeartiook, VoI. II, p. 41. 
I 

The same day, the Czechodovak 

10.27 It is, thus, lefi to the Coun to dedmine with binding force whether 

28 &id., para. 156. l 

there existed any basis for the contentions of Hungary as to 

29 Qwted in Lord McNair, The Law of T r a b ,  Clarendon Press, Oxford, 1961, p 497; the learned 
author adds the following comment: "îhis is sound doctrine ..! ." 

I 

Vice-Prime Minister and Minister of Foreign Affairs fomalIy made a request tu the Vice- 

President of the Commission of the European Community (for the "assistance and good ofices 

of [the] Commission to contribute to an acceptable solutiobl131. By letter of 6 August 1992 to 

the Hungarian Prime Minister, the Czechoslovak Prime Minister renewed the formal offer "to 

putting an end tu the 1937 Treaty. 

30 &, paras. 10.08-10.09, above. 1 

discuss the conditions of stopping work on the substitute 

once again the EC Commission tu provide furthet 

compromise solution tu the present situati~n"~'. 

31 1 SIovak Mernorial, Annex l t4. See. dm, para. 9.43, g m., above. 

31 I&d., and SIovak MemariaI, Annex i 17. 

technical solution" and "to request 

sistance in seeking a rasonable 



l If the impossible occurred, and the Court recognised the validity of Hungary's contentions, it 

l would cnly be starting from the date of the Court's Judgrnent that the Treaty would cease to be 

10.28 There are severai reasons for this. First. the principle pacta sunt 

servanda gives rise to at Ieast a presumption in favour of the Treaty's continuhg validity; and it 

is significant, in this regard, that the ILC, which initially had envisaged the possibility of a 

suspension of a treaty whiIe the procedure, now set out in Article 65 of the 1969 Viema 

l Convention, was ninning its in the end abanduned that idea. Second, to allow the 

contrary presumption would envisage a 'situation - extrernely difficult in most cases, and in 

others, absolutely impossible - of a retum to performance of the treaty if, at the end of the 

judicia1 proceedings, the teminaiion is found udawful, But such a sort of "provisional 

termination" makes no sense at afi. m, this would amount to an admission that a State that 

advances a reasan for putting an end tu a treaty can also be the judge of its action, wfiich the 

customary niles codified in Articles 65 and 66 of the Vienna Convention were precisely aimed 

at avoiding. 

10.29 Hence, even were Hungary's 19 May notification to be found vdid - 
which is not the case, as SIovakia has shown in Section 2 above - it would have begun a 

process that would corne to an end ody with the Court's Judgment. During the time it was 

pending, the Treaty would continue to be binding on the Parties, who would be bound to 

observe the obligations impostd by it on each of them. Thus, Hungarj would have no basis for 

requiring the benet3 of the fait accompli it has tried to create and whose ody IegaI efect was 

to require the Treaty parties to seek the peaceful resolution of their dispute. 

B. The "Termination" Could, in Anv Event, Bave Had No Retroactive 
Effect - 

10.30 No matter un what date it occurred, the termination of the 1977 Treaty 

could not in any event have had retroactive effect. This customary principle of international 

law is codified in these terms by Article 70(1) of the 1969 Vienna Convention: 

33 $% Sir Humphrey Wddock, 2nd Repurt on the Law of Treaties, Y m h k  of the Intemational b w  
Commksh 1963, Vol. II, pp. 87 and 266. 



" ... are largely seifmevident and their main import&nce is to underline that the 
termindion of a treary- does not in prînciple have &y retmacf ive effects on the 
validity of the acts of the parties during the oumdcy of the treaty nor dissolve 
rights previously acquired under the tnaty. The ahlication of the treaty during 
the periad when it was in force and the legal conse uences fiowing therefrom 

1 9 4  are not in any way affected by the treaty's termination ." 

t 
Article 33(d) of the Harvard Research DraR Convention adopted the same approach: 

I 

, "1. Unless the treaty othehre provides or thé parties oihemise a p e ,  the 
termination of s treaty under its provision or in laccordance with the present 
Convention: 
... 

b) does not affect any right, obligation or legal situation of the parties 
~reated through the execution of the treaty pnor td its termination." 

I "The temination of a treaty .. . does not affect the vaIidity of @ta acquired in 
1 cogsequence of the performance of obligations stipulated in the treaty." 

10.31 Comrnenting on the initial draft 

Rapporteur, Sir Humphrey Waldock, expressed the opinion 

And Lord McNair, who cites this text with approval in the course of exarnining the practice, 

pruposed tu add tû it: 

of this article, the E s  Specid 

that these provisions: 

10.32 On the basis of this firmly establishkd principle, Hungary must accept 
1 (and draw the consequence fifim) aII that has been done under the Treaty up tu the date of its 
I 

effective termination - even granting the possibility, which SIovakia denies, that the Treaty was 
1 in fact ferminated by Hungary - rhat i s  to say right up to the moment that the Court's Judgment 

becornes binding, and not the date of 25 May 1992 unilate!-ally selected by Hungary in its 19 

May Note Verbale. 

". . . or the vaIidi ty of rights acquired in the exercise 
~rea$' ." 

34 Sir Hurnphrey Waldock, 2nd Report on the Law of ~reatiL,  Comentary of Anide 28, para. 3, 
&qational Law Commission Yearbook 1963. Vol. II, p. 94.1 

of powers conferred by the 

35 I Lord McNair, 3 I., fn. 37, p. 532. &, Amenan Journa1 of InternafionaI Law, Oct. 1935, p. 117, 
for tex1 of Art. 33(Q. 



10.33 To carry the point a step firther, what might the effects have been if the 

"temination" of the Treaty had in fact faken effect, as Hungary daims, on 25 May 1992? On 

that date, the foIlowing situation prevaiIed: 

- The works on the Wikovo  section had almost been completed - the 

reservoir, bypass canal, the Gabeikovo step and the Dunakiliti weir had 

b e n  constructcd, with orrly a few things lefi tu be cornpleted and the 

actual da-g of the Danube at Dunakiliti rernaining tu be out 

(originally scheduled for October f 989); 

- In contrat, due tu the considerable delay in carrying out the work at 

Nagymaros for which Hungary was responsible, and related projects, the 

construction there was far fiom being completed; 

- Czechoslovakia had undertaken prelirninary studies into alternative 

schemes for putting GabEikovo into operation and, beginning in 

Novernber 1991, had proceeded to the "provisional solution" which, 

however, was not to be put into operation until the end of October 

1992. 

10.34 These three aspects of the performance of the Treaty present diferent 

problems as regards the effects (or what might have been the effects) of Hungary's purported 

termination. At the time Hungary claimed to put an end to the Treaty - Nagymaros being only 

about 20% complete - it might be maintained thal, except as tu matiers of incurred liability, the 

ternination of rhe Treaty - if valid - would have ended Hungary's obligation tu complete the 

works at Nagymaros for which it was responsible under the Treaty. 

10.35 But, as regards the works at GabEikovo, the situation was entirely 

different. There the work tu be carried out by Czechosluvakia was about 90% compIete when 

Hungary issued its 19 May notification. Thousands of hectares of former famland had been 

appropriated for the Project. It was absolutely out of the question to allow things to remain in 

that state without creating an ecological catastrophe - real and immediate, not hypothetical - 
just as it was out of the question to return tu the status quo ante, which was technicaIIy, 



economicdly and finançially not feasibld'. In this iniatioq Czechoslovakia (and now 
l 

Hungary would not carry out its obligations. l 

Slovakia) had the vested right to see that the remainine work to complete Gabfikovo was 

carried out. This consisted largely of the damming of 

Hungary's refusal, the damming could not take place at this 

of ensuring that its rights were respected - without 

the Danube at Dunakiliti. Due tu 

site. CzechosIovakia's ody mems 

infnngbg on Hungary's temtorid 

10.36 The 1977 Treaty had been almost 

GabCikovo was concemed (thanks largely to the 

Czechoslovakia could not be deprived of the fiuits of its 

Hungaty to end the Treaty prematureljr. Otherwise, this 

20.38 It is perfectiy clear that it was precisely because Hungary knew that the 
1 Treaty provided a solid IegaI bais for putting into operation Variant "C" that it attemptsd 

unilaterally to put an end to the Treaty. Hungary even appears to accept this in its Counter- 
l Mernorial: "Eventually, it became clear that, to avoid any ~pretext for the diversion, Hungary 
I 

had no uther option than tu terminare the ~ r e a f y ' ' ~ ~ .  A contrario, Hirngaryk position would be 
I 

that, once the Treaty was no longer in force, Variant "C" would be deptived of a legal 

justification. 

sovereignty - was to proceed to the irnplementation of Vapant "C", once it was convinceci that 

completely camed out su far as 

efforts of Czechoslovakia); and 

labour by the unilateral decision of 

would be to annul retroactively the 

10.37 The sarne considerations apply to thb question of the validity of Variant 

37 &e, para. 10.04, above. 

performance of the Treaty by CzechosIavakia and hence to give retroactive eEect tu its 
I 

temination in vioIation of the principle set out in &cIe 70(1) of the 1969 Vienna Convention. 

"CH. CzechosIovakia had proceeded to ttiis "provisional 

3s Hungarian Counter-Memorial, para. 5.30. 

s~lrifion~~ in November 1991, as is 

acknowledged by Article 2 (I)(b) of the Special Agreement. Consequently, despite Hungary's 
1 protests, this decision at least was taken under the Treaty, which unquestionably was at the 

time in full force and effect, as both Parties admit37. 



10.39 Such a Iine of argument is cornpletdjr invdid for the rasons set out 

earIier. Putting Variant "Cu into operation was for Czechosfovakia (and then Slovakia) the 

sole means of avetting the ecoIogicaI catastrophe that wouId have ensued if thkgs were IeR in 

the state that then existed, as welI as the soIe means of exercising its vested rights resulting 

from the almost compIeted GabCikovo section of the Projet. 

10.40 Put another way, even if the validity of the unilateral termination of the 

Treaty by Hungary were to be assumed, nonetheless this could ody have legal effects for the 

future, which could not (and can never) be applicable to Nagymaros. On the other hand, it is 

certain that Hungary could not deprive Czechoslovakia (then Slovakia) of the nghts accruirig 

tu it frorn the almost completed GabEikovo works. These are the rights that the putting into 

operation of Variant "Cu presewes in the best way possible, but at considerable cost. 
1 

10.41 Up to this point, the discussion has not addressed the questions of 

Iiabiliijf for breach which materialised before the supposed temination of the Treaty. In this 

regard, it is evident that since the "termination" had effects ody as tu the future; it couId not 

"erase" the IiabiIity accrued by the Parties rrp to tkat time thruugh their non-performance of the 

Treaty. Hence, the victirn of any such breach is entirely justified in demanding reparation, As 

Sir Gerald Fitzrnaurice has observed in his Separate Opinion to the Court's Judgment of 2 

December 1963 in the Case conceminp. the Northern Cameroons: 

" ,.. it would be quite normal to aIIege in respect of a treaty that was no longer 
in force, that breach of it which occurred dui-ing its currency had caused 
damage to the laintiff State, for which the latter claimed compensation or P, other reparation ." 

The arbitral tribunal presided over by E. Jiménez de Aréchaga, which made the award of 30 

l 
April 1990 in the Rainbow Warrior case also applied this principle40. 

39 North Camerms, Judnment. I.C. J. Reprts 1963, p. 15, at p. 98. %, Am, ~e Judgmenr i&eK p. 34, 
and rhe Dissenhg Opinion of Presiderit McNair in AmbatieIos Case, Meri& J u d m n l .  I.C.J. Rem- 
1953, p. 10, at p. 25. 

' O  Rainbow Warrior, Revue p ~ e ~ a l e  de droit international public, 1990, no. 3, p. 868, para. 106 and 82 
Internako~ai l w  Rewrts (1990) 499, at p. 55 I. 





Reply, and as the Court will surely recognise; and, second, because in any event Hungary did 

not abide by the reasonabte advarice notice requirements that are the sine auo non for the 

validity of such a notification. 
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CHAPTER XI. INTRODUCTORY COMMENTS O N  HUNGARY'S ANALYSIS 
OF THE SCENlTFIC FACTS. RELEVANT OR OTHERWTSE 
TU THIS DISPUTE 

11.01 The purpose of this Part III is to examine the scientific and technicd 

l aspects of the cIaims put forward at length in Hungary's Counter-Mernorial that the Project, 

l whether as originally envisaged or as implemented by means of Variant "CM, imposes 

I "unacceptable risks of damagens . Hungary's presentation of evidence in an attempt to establish 

l these alleged "unacceptable risks" has, of course, been submitted astonishingly late, that is, in 

l Iate 1994. The evidence on which Hungary ultimately relies was clearly not before the Treaty 

I parties when Hungary took the decisions that have led to this dispute, decisions that 

l necessarily required full scientific support to have any validity. And, although Slovakia 

1 weIcomes the opportunity to examine (at last) Hungary's new scientific material, it must be 

1 recalfed that this evidence has only been prepared for the purposes of the current litigation: it is 

I thus by no means impartial. 

11-02 Moreover, as discussed in greater detail below, the new evidence does 

not even corne close to establishing a verifiable basis for a state of ecological or any other kind 

l of "necessity" or even a quantifiable risk thereof; in fact it does not really purport to do so2. 

1 Questions must ttterefore be asked (i) as to what is the relevance of Hungary's new evidence to 
I the specific issues of legal entitlement which the Court is to consider under the Special 

Agreement, and (ii) as to what Hungary's real aims are in presenting the Court with a Counter- 

Mernorial far more concerneci with a contempotary (1 994) "scientific" assessrnent of the 

1 Hungarian Counter-Mernorial, para. 1.42. As ta the presentation of the scientific and technical case in 
the Hungarian Counter-MemoriaI. IWO Iong Chapters - 1 and 3 - are devoted respectiveiy ta the merits 
(or alleged demerits) of the Projeci and Vasiant "C". These do no1 fwus on the evidence avaiIable to 
the Treaty parties and reIevant to a consideralion of iheir legal entitlement as ai rhe dates mentianai in 
the Special Agreement - 1989, 199 1. 1992. b t h e r  their main source of "evidenœ" is what is caIIed a 
"Scientific Evaluation", which forms Volume 2 of Hungary's Counter-Mernorial. This is a 
condensation (and sometirnes a mere repetiiion) of various Annexes contained in Hungary's Volume 4 
(Pms I and 21, written in laie 1994 and making up what is cssentidIy Hungary's LieIated analysis of 
what an EIA (as defined by Hungary) of the Projst (and Variant "Cu) might indicate. 

1 And, as Volumes II and III hereto dernonstmie, Hungary's evidence is fundarnentally undermined not 
only by such impartial evidence as is on the record but alço by rhe actuaf impacts of the ~ a g i k o v o  
section of ~e Project as record4 from the close monitoring of the operation of Variant "CM. 



Project (or Variant "Ct') than with an accurate pidure/ of the situation as it existed when 
I 

Hungary mted unilaterally to suspend and then abandon the Project. 

i 
SECTION 1. The Messaee Underlvin~ ~ u n e a k s  Focus on "Uncertaintv" 

1 

1 1 -03 A funher confusion has been createb by the fact that Hungary at one and 

the same tirne argues that the Project is without any menti  at ail, and that any conclusions as to 
I 

Project impact are subject to great uncertainty. As to the first, rather surprisingly (given the 
I 

fact that the ~ r e a &  parties dearly thought differently { on the basis of very ansiderable 
I research - and saw fit to invest by 1989 hundreds of miliions of dollars in the Project), Hungary 
l 

portrays the Project as being without a single redeerning fhture. Not oniy would the Project's 

impact on the water supplies to the capiid cities of the /two Parties be disastrous; not only 

would a unique area of environmental importance be destrqed for ever; not only wouM 
1 

agriculture and forestry be radically and negatively sffected; not only would human populations 

in the locality be threatened due to the consîruction of a barrage system in an allegedly 
I 

seisrnik~lly unstable area; not only would fish in the ~ a n u b e  die in large nurnbers, losing their 
l 

economic importance and their unUsua1 diversity; but also the Project offered no real benefits3. 
i For navigation, it was unnecessary and possibly harmful; flood control couId be obtained by 
I 

alternative means; and the energy produced was quite sirnpiy not needed. 
I 
I 

I 1.04 There can be no doubt that the abo+e is what Hungary seeks to prove. 
I 

But, very confusingly, Hungary's perfectly clear (if whol$ incorrect) prediction of negative 

impact is now accompaniai by an mphasis on the ovenude~min~ uncertaimy involveci in "the 

assessrnent of cornplex risks in a large unirnplernented ~ r o j k t  of this typenu. The Coun is led 
I 

to "the leading edge of research" and invited to peer into ian abyss in which "no one can be 

3 I A g m i  exampIe of Hungary's tendenq ta exaggerate envi~onrnenlai impact in the most untenable 
manner is contained in Plate 1 to its Counter-Mernorial. This purports to show rhe "environmental 
impact ares", but iocludes vas( tracts of forest on which noIone has ever daim& Ihc P r o j ~ t  would 
have the faintest impact. Plate 2 then produccs exactiy the y e  rnap for rhe Variant "Cm impact area. 
This is quite absurd. In fact, as the Hungarian Counter-Mernorial appears to accept, the significant 
impact was iimited to the "iwo main %tors corresponding to! the Imtions of two main barrages", 
h., Gabeikovo and Nagymaros. Hungarian counier-~cmofal, para. 1.54. In any evcnf. it is clear 
fsom this paragraph and from the whoIe "Scientific EvaIuatiqn" that Hungary only considers as reaiIy 
worîh attention the a1leged impacts in the Szigetkoz area and those lo the bank filtered weIIs 
downstream of the Nagymaros weir. It is these areas that are highlighted in 11111s. No. R . 4 .  

I 
4 m., para. 1.44. Of course, the GabCikovo section of Lhe Project has k e n  irnplernented through 

Variant "Cu. See, para. 1 1.15, 9 a. ,beIow. t 

I 



absolutely certain" and where "levels of uncertainty rnay be very hi@"' . It is as if Hungary is 

saying that, correct as it believes its assessrnent to be, in the event of a challenge h m  Slovakis 

(or the EC or any other independent source), al1 that is demonstrated (and certain) is the 

uncertainty inherent in the Project, faced with which the Court sirnply cannot aIlow the Parties 

to proceed. 

1 1.05 However, there is no basis in faci for the uncertainty on which Hungary 

so heavily relies. For example, there is a degree of uncertainty attached tu seismic events, 

events which will always remain to a degree unpredictable6. But risks to the environment and 

to water quality are scientifically different and are not subject to the same uncertainty. If the 

Treaty parties had put the GM Project into operation and then totdly ignored any monitoring 

and microanalysis of its effects on the environment and on water quality, it might weii be that 

after 10 years unpredicted impacts would be recorded. However, a river engineering project 

such as this, which is certain to have many effects (even if mainly good, as Slovakia contends) 

on the surrounding fora and fauna, agriculture and forestry, as weli as on water quality, 

necessarily requires the microanalysis of these eflects thmugh constant monitoring. 

11 .O6 This yields immediate results. It is certain that if, within a short period, 

even minor adverse effects start to appear, major adverse resuhs will be seen in (and may 

therefore be predicted to appear) in 10 years - if no preventive or mitigating masures are 

taken. But if minor adverse effects are detected, such remdial meaçures may be taken and the 

impact of these may, in hm, be immediately determined (and the rneasures altered if 

necessary). But where no changes of even a minor kind are detected by the constant 

monitoring, if can be predicted with a suficient degree of certaintv that there will be no long 

term impacts. It is thus inappropriate to place such a fucus on the uncertainty of the 

environmental and water quality risks allegedly posed by the G N  Project. 

5 Hungarïan Counter-Mernofiai, paras. 1.43 and 1.44. It is noted that, for Hungary, it m o t  wen k 
said with ceriainty that IeveIs of uncertain@ are in fact, rather h a n  only 'may km, very high. 1 t is as if 
the GM Project were a uniqiiely dangerous projcct - and not that it is simply one ofrnany thousands of 
dam projects in the world, arnongst which it cannot even be considered as technically "large", as even 
Hungary admits. See, para. 1.26, ahve. 

6 AIthough there an lx no doubt that. in the case of ed-qurrke risk in the GIN Project region, Hungary 
has grealIy exaggemted both the uncertainties and the I ike l ihd  attached fo seisrnic evenk. a para. 
12.56, g seq. &. a h ,  VoI. II, hereto, Intrduction, para. 13. 



1 1.07 But Hungarytr fucus on uncertainty is not only scidfically unjustinable; 

it is also - as Hungary must be mare - of essential irrelhce to the issues raised undsr the 
l 

Special Agreement, which require-the examination of the legai entitlement to cary  out certain 
I 

specific actions in 1989, 199 1 and 1392. Hungary nonethekss daims that the purpose of its 

after the event "Scientitio Evaluation" is to "assist the Court in perfomiing its task"'; but 

Slovakia considers that the real aim is quite dierent. 

SECTION 2. Hun~ary's Attern~ts tu Portrav \the G/N Proiect in the Most 
Unfavourabie Lieht 

11 .O8 Hiingaryq's underIjing message is 

h1filment of Hungary's 1977 Treaty obligations, that it 

that the Court carmot order the 

camot find the implementation of 

7 
, Hungarian Counfer-Mernoriai, para. 1-49. b, dço. VoI. I I  hererq Inîrduction. 

I 

11.09 A similar "cover up" atternpt is made through Hungary's ddiberate 
I confusion of the concepts of environmenta1 and economic impact, and its portraya1 of the 

8 liunganan Cornier-Mernoriai. Vol. 2, p. 1. This message lis aim. in part. behind Hungary'r new 
cmphasis on the need for an EIA (as interpreted by ~ u n ~ a r y ) !  Effectively, Hungaq weLa ta deny Uic 
possibility of the Project going ahead without a new EIA bejng carried out. There is, however, no 
suggestion thai Hungary wouId agree to abide by the findings of an EEIA favourable to the Project. 

Variant "Cu IawfuI, because tu do so, today, is not to be considered acceptable due to the 

alleged uncertainty af the Project's impact on the environrnint, particularly as "the assets at r i t  

are obvîously of strategic national importancew8. In *the/ W M ~ S ,  the breaches of the Treaty 
I 

realIy do not matter because there is no remedy available ather than tu return tu a state ofwhat 
I Hungary considers to be a Ieser or leçs uncertain environmentai risk (for Hungary), b., the 
1 status auo ante. The basic goals behind the 1977 Treaty, so Hungary's message reassures the 

Court, can anyway be met by other, less damaging mesni: the cnergy produced is not wen 
I needed su it cm consequentiy be forgotten; the navigation route can be upgraded by traditional 

methods; and flood control can be achieved by continuing !O upgrade the existing dikes. But, 
1 for SIovakia, Hungary's new emphasis on uncertainty is no more than an admission as to the 

economic benefrts of the Projecf as being insignificant. 

discussed in the Introduction to this Reply, which has shown 

Iack of real evidence to support its claims of environmental 

an attempt to cover up this important lacrina. 

This attempt has already been 

that certain essentially economic 

harm and constitutes no more than 



impacts alleged by Hungary are not legally relevant to its case9. In Part III, Slovakia will 

therefore deaI separately {in Chapter XII which foIIows) wit h t hose risks that might have Iegd 

relevancc: risks tu water quaIity and in particular tu drinking water supplies; risks tu soils, flora 

and fauna; seisrnological and earthquake engineering risks. This is followed in Chapter XIZI by 

an analysis of the Project's impacts in areas which do not have a prima facie relevance to the 

IegaI obligations of Hungary and CzechosIovakia (as Hungaq sees them under the 1 977 Treaty 

and generaI international law): the issues of agriculture and furestry, which have been 

incorrectly described by Hungary as areas of ecunomic Ioss or environmental catastrophe; 

riverbed morpholog; and, finally, the Project's undoubtedly beneficial impact in tems of 

energy, navigation and flood control, which is nonetheless contested by Hungary. 

11.10 In the Chapters that foIIow, it is shown that Hungaws assessrnent of risk 

is either incorrect, or tends seriously to exaggerate impacts accepted by the Treaty parties, or 

deliberately relies on an outdated conception of the Project which is called the "Original 

Project". This is essentiaIIy the Project as of 1977, k., without the remedial masures that 

devdoped subsequently. The flow into the old Danube is stated as 50 m31s or 200 m3/s in spite 

of the evidence that the Treaty parties were willing to increase this to 350 m3/s, and the direct 

recharge into the Hungarian side arms is limited to 15-25 m31s in spite of the Dunakiliti 

offiake's capaciv of 250 mfis. No account ir taken of the agreement tu constmct underwater 

weirs in the old Danube; nor is account taken of the greatly increased flows - currentIy 40 m3fs 

- which the Project enables to be diverted into the Mosoni Danube for the sole benefit of 

9 a, para. 1.46, gï a., above. In essence, Hungaq encourages the Court to adopt an "EIA" approach, 
ihat is io iveigh tip wherher, in iis view, assessing the Project ab initio today, the Projsct does or does 
not cornitute a viabIe "inteplion of ecconornic and environmenta1 objectives". Hungarian Cornfer- 
Mernoriai, para. 1.20. But economic issues do not have anything to do with the issues of legd 
entiflenient specifred in the SpeciaI Agramenr, and the Court is rrot and cannot k c h g a i  with 
carrying out an EIA. 



f ingay.  Further, it is always assumed hy Hungary thkt a maximum peak operation mode 

would be adoptedIO. 

I 1 I .  T 1 In addition, Hirngary devotes a whole section of its Counter-Menorial 
I 

to a cornparison beoveen the GM Project and other bar& systems, the object of which is to 

show how uniquely damaging to nature and natural reiources the G/N Roject is". It is 
I 

Hungary, Variant "C" (that is, the impiementarion of the b a b  f ikovo section of the Project on 
1 

noteworthy that the subject of the section in question is 

aHegations are mt made in relation to Variant "c"". 

its own, without the Nagymaros section) i s  not an excePtidna] barrage project. 

the whole GLN Project; the various 

The implication is thai, even for 

I 1 1.12 In order to estabIish the uniqueness of the G/N Projeci, Hungary focuses 
I 
I on fwo distinctive fearures, being peak power operation and the Iow gradient of the river in the 
I 

Nagymaros section. As to the first of these, Hungary accdpts t bat: "Peak operation of barrage 
I 

systems is a frequent practice, even on lowland rivers use$ for navigation such as the Danube 

and the Upper Rhine13 ." For Hungary, it is therefore not the peak operation mode itself that is 
I 

insupportable but its extent, for it is alleged that the "Origiffal Project" was "planneci to operate 
I 

I o  II is notai that the Bechfel ~ p o n  war compilai on die b4is of peak operation k ing  a pan of Ihe 
Project. However, il noted Itihat strrdres are currentiy mdenvay tr i revis these operational criteria". 
Hungsnan Ccunter-Mem~rial. Vol- 4(1). Anon: 1 tat p. 1 1). I~irnilarl~, as to the discharge into ihe old 
Danube, the Bechtei report n o ~ d  ha! this "is stiI1 being e~duated". m. (ai p. 12). NonetfieIess, 
Hungaty denies the poçsibiiity of Project modifications. See,  ibid., Vol. 1, para. 1.55. This is wiifui 
blindness. It may be tbat in cerlzun cases wriiten arnenFents had not been made to the Joint 
Contractuai Plan, but as Hungary itsclf accepts, this was in F e  nature of the Project. B. para. 2.60, 
et ses., above. Morcover, Czechoslovakia remainai wilhg to see hrther remediai masures  - 
incorporaid men afier Hungq's Treaty breaches - as is c!ear for example, from its wilIingness fo 
accept an agreement on ~Iogical: guarmtees. which wodd ipevitaw have invo1ved a flexibili~ as to 
the issr~es such as ffowrate in the oId Dantrk ton which Hungary now pIaces ço much emghasis). See, 
para. 8.13, a., abve. Hnngary's subsqnent failuse to cohplete such an agreement cannot allow i t 
to argue its case now on the basis of a Project version whikh did not accurately refiect the Parties' 
intentions at the time of Hungary's Treaty breaches. 

1 1  Hungarian Counier-Mernoria!, paras. 1.204- 1.2 L3. l 
I l2 II i~ alleged that fhe "diBcrencs in watcr INslr ai Gabfikovq. uwd for ensrgy producuon", king 16- 

21.5n-i. isextrerne in ferms ofthe "German and Amtrian Dmuk reachn. m., para. 1.207. But step 
lieight is not. of i k l f  indi~rive d uniqomns or envimnme~tal impact - then are literally hwidrcds 
of dams in the world with steps of more than 100 m. ln terms of the Austrian Danube, the Aschach 
barrage has a step of 15 m; on the Rhine, the ~ i t m a r s h e i ~  and Fessenheim projects have steps of 
approximately I6m; on the Rhône, the Donzere Mondragou has a step of nearly 2 lm. 

l 
13 Ibid., para. I .2 I 1. - 







1 1.17 Second, in keeping with Hungary's new focus an the EIA, the claim is 

made that Variant "C" was implemented "without ever beirtg subjected to a proper 

environmental impact assessrnent in accordance with reIevant international standards"20. 

Hungary's emphasis on the EIA has been conçidered in greater detaiI at paragraph 1.24 above. 

Here it is sufficient to note that this iine of argument is meaningless once it is accepted that 

Variant "C" is no more than a variant of a Project that was subjected to various impact 

assessrnents, not the least of which being Hungary's own 1985 EIA" . 

11.18 Finall~, the aim is to support Hungary's new emphasis on the concept of 

uncertainty, which is clearly reliant to a large degree on the absence of actual data. Hence 

Hungary speaks of the uncertainty inherent in "the assessrnent of cornplex risks in a large 

unimplemented p r ~ j e c t " ~ .  However, as n o r d  at paragraph 1 1 .O6 above, the uncenainty is tu 

a considerable degree invented, not least because the GabEikovo section of the Project bas 

been implemented starting from October 1992. As a result, approaching three years of 

information on a u a i  impact is available for anaIysis - an analysis that has in fact been ~ a m e d  

out by more than 40 SIovak scientists and experts and which foms VoIume III hereto. And 

from this available data, scientific conclusions can be drawn with a perfectIy acceptable b e l  of 

certainty . 

I l .  19 SIovakîa considers that the evidence of actuaI Project impacts 

consfitutes the best evidence amilable. While Hungary's "Scientific Evaluation" also contains 

some evidence of actual impacts in Hungarian territory, this is regrettably almost valueless as it 

is based on specifically non-Project operating conditions2' . But, for the larger part, Hungary's 

approach has been direrent and deIiberateIy more theoreticaI than that of SIovakia. Indeed, 

Hungary has even gone so far as to question the value pIaced by Slovakia on monitoring, 

pointing out that monitoring alone cannot ensure the quality of groundwater: "Water quality 

20 m., para. 3.14. 

21 Of course, a wide range of studies were camed ouut for the çpecific differences of Variant "C", &., 
relating to the new &mensions of the resemoir and the location of the Cunovo weir. & Slovak 
Memarial, Amex 36. 

12 Hungarian Counter-Mernoriai, p. I .44. 

'3 
As wilI b r n e  apparent in the Chpters that follow, Hungary's r e m  10 implement the rernedid 
measures incorporaid into the Project haç inevitably c a d  environmentii ham, bu1 is in no way an 
indication of arrticipa~ed Project impact. 



depends un the discharges into the river, flow vetoci& and othef factors, rather than 
I 

monitoring per se24 ." This is, of course, correct. But mdnitoring records the impact of those 
I 

factors such as discharge rates or flow veiocitics, whicd are not fixed but are rather eaYS, 
l 

influenced variables, and enables these to be modifiecl app~opriately or for other remedial rteps 
I 

1 1.20 Hungary nonetheless claims that it fs 'la fundamental misunderstanding" 
I 

ta deduce fiom the "absence of certain large scale chang+s in two years" that "no signi£icaa 
I long-term adverse eKects will ocm"*'. But the purpose of mnitoring is not tu record "large- 
I 

scak changes". To take an example, for ground water l d d s  and quality alone, 333 different 
I 

Iead or point to significant long tem eEectr But  lovah ha's position is that frorn the most 
I 

parameters are measured on a constant, weekly or mohthly basis at literally hundreds of 

closely researched scientific point of view, there are no hgnificant changes - small or large 
I 

different sites in iitny 0strovZ6. These sites art loçated in Mus. No. R-5. Changes in the 

SErrIoN 4. Other Scientific Evidence Relied o h  Bv Slovakis 

monitoring results, though apparentiy insignificanr tu the non-scientific observer, would indeed 
I 

seale - in the monitoring result? . And, as noted at parahaph 1 1 -06 above, where thtre are 

I 
1 1.21 It is aüeged in the Hnngarian Counter-Mernorial that: "Stridies which 

I available to Hungary do not support the conclusion 'that the Project was sustainabIe in 

no short tem changes, Iong term changes cannot rnagically 

24 Hungarian Counter-Memarial. pua. 3. IO. It is regretted UIlL Hungary sbould criticise *e quality of 
Slovak monitoring. M.. para. 3.09. This is bascd on th{ ailegalion fhat the EC Working Gmup 
report of 2 Novemkr 1993 found the monitoring systenf in respect {onIy) af flora and fauna 
"inadquate". This is çimply untme. This EC m p r f  in fact noted b a t  "[a11 preçent a huge amount of 
data are ~IIecfed", explaining how the monitoring sydernl "should be suengthenedii. Hungarian 
Memotid, Vol. 5 (il), Annex 18 (at p. 719). 

manifest themselves out of nothing. 

?s Hungarian Counter-Mernarial. para. 3.16. Hungary pafl io +nt a homfic piciwe - admittedly 
without a shred of scieniifrc justification - in which impacts aquire a "synergistic character, 
reinforcing and accelerating each other" so as 10 eventualiy "irigger off  unforeseen and unconbinabIe 
rffects". m., para. 3.17. This is lm far removd from the reaI impacts and r d  issues in dispure in 
this case to warrant seriaus comment. I 

26 For the list of these parameters, S. Vol. III, Ch. 1 ,  Table 2. 

1'7 "Signifiant" here means no unusual differences that are no4 comparable with thase observed in the 
pre-dam conditions. 





environmentai terms' . .." ." From this, it might be concluded that Hungary has not seen fit to  

read its own 1985 EIA, tvhiiich unambiguoudy concluded that the Project was environmentaIIy 

sustainable. This aside, the purpose of Hungaryk dlegation is twofdd. First. it is to bring 

attention to the allegation that certain studies are not "availablett to Hungary, in particular the 

364 research projects camed out prior tu 1974 and summarised in Annex 23 to Slovakia's 

Mernurial. The cornpiaint is not ody that the sudies "were not atinexed", but that "Slovakia 

has so far refused to provide them to Hungary despite its requestsUB. This is a totaIIy 

1 unwarranteci cornplaint. It is not simply that to annex 364 research papers is inconceivable; but 

Annex 23 is a jc& iist, prepared by both Czechgslovakia and Hungary, of those stüdies camed 

out by bofh parties pior to 1974. Simpiy, Hungary h a  had the stndies since their cornpletion. 

I 
It is inventing a point of dispute. 

11.22 Second, Hungary çeeks to undemine SIovakials interpretation of WU 

particular studies that "are heavily relied upon by Slovakia", that is the Bechtel and HQI 
I reportdo. Importantly, Hungary does not question the value of these two 1990 reports, nor 

their impartial nature, nor their basic quality. It simply cites the reports as widence that, even 

in 193911990, when the documents were produced, "impacts of the Original Project were 

unknown because of insufficient data and studies". But the carefully selected quotations 

offered in support show no more than that, in certain limiteci areas, additicinal studies could be 

recommended with a particular view tu furthering the Project ternedia1 measures. In no sense 

were extra studies being proposed to determine whether to complete the Project or not. Thus, 

taking the Bechtel report, an accurate picture of its findings appears from its overall summary 

as tu the extent of scientific appreciation of Project impact in 1989: 

"The project has used a sound technical and scientific basis to identify impacts 
and appropriate mitigations. However, several areas should be considered for 
additional studies w mitigations. These include ensuring that (1) water qudity 
is maintained aIong the Danube by completion of wastewater treatment plants; 
(2)  archaeological resources that are afFected by the project are thoroughiy 
investigated; (3) additional studies are conducted to define biological baseline 
conditions and appropriate mitigations; and (4) suscient flow releases into the 

28 Hungarian Counter-Mernorial, para. 1.27. 

29 ibid., para. 1.26. - 
30 m., para. 1.30, gi S. 



old Danube River channe[ in the Szigetkoz will maintain planned ground water 
levels3' ." 

i 
There is nothing here rhat muld pussibly justiQ the abaridument of the entire ~ruject by 

I Hungary (an action taken by Hungary just &er the publication of this report3'). 

"En ce sens, les études réalisées a cette epaaue étaient comparables a celles aui 
furent effectuées en Amérique du Nord. sur le &toire de la Bàle lames par 
exemple3' . " 

1 1.23 Hungary's utilisation of the BQ1 

recaIIed that Hungary's basic aim is tu show that the 

international EIA requirementsU". To meet this, a long 

repart is equdly misleadmg. It is 

Project failed "to satisfj nationai and 

section of the HQI report is quoted, 

32 Sec. para. 8.26, above. 

33 Hungarian Counter-Mernorial, para. 1.26. 

34 Ibid,, p m .  1.37. 

3' See. ibid., Vol. 4(1), Annex (at p. 15). 1t is rioted that prime 

1 " Slwak Mernorial, Anna 28, W p. 239 - emphasis 9e .d ) .  Translation: "In this sosî. & 
contemrxiran studies were cornriarable with those carried out in North Americrl, on the Sames Bay 
terri tory, for example. 

which shows no more than that the 1975-1976 .Bioproject was realised after groject designs 
I were finaiised (although before the 1977 Treaty was signed) and from which is ddiberateIy 
I ornitted the one sentence (at the middIe of the section quoted) tending to show exactlv the 

opposite of what Hungi~y i s  a r g ~ i n g ~ ~ .  For the HQI in fact concludes that Czechoslovak 

position is accordai to the mnstniction of 

studies pre-1977 were precisely in line with international 

omitted rads:  

wastewater treatment plants ,- which construction was shortly after scaied dom by Hungary but whicb 
h a  been continued by khoslovakia and then Slovakia. &, paras. 7.15-7.17, above, and Annex 7, 
hereto. I 

practice at that t h e .  The sentence 



This sentence is also omitted from the same section of the HQI report which is quoted at 

paragraph 6.34 of the Hungarian ~ e r n o r i a l ~ ~  . 

11.24 In the Chapters that follow, Slovakia does not seek tu re-examine the 

findings of these two reports which are dready reviewed in Chapter TI of the SIovak Mernorial. 

Two general points should however be made. First. Hungary does not, in its Countef- 

Mernorial, rebut Slovakia's analysis of these reports save in the paragraphs considered above. 

Hungary dues not therefore contest the fact that these two reports represent weli balanced 

studies that provide, as would be expected, recommendations as tu how tu improve remedid 

measures or to extend the Project data base, but do not in any way caII into question the 

Projeci's overall viability. Second, and particularly in the case of the Bechtel report, many of 

the adverse criticisrns raised by the authors relate to Project operation modes that were not 

rigidIy fixed in 1989, &., a version of the Project was examined by BechteI that did not 

incorporate the latest series of modifications then being considered. In particuIar, 

Czechoslovakia's formally expressed willingness in the autumn of 1989 to agree to limit or 

exclude peak operation (as environmental requirements demanded) and to agree to a series of 

eco1ogicaI guarantees in respect of the operation of the GabEikovo section effectively removes 

the substance of such adverse criticisms as were raised in the reports3' . 

11.25 It is noted also that Hungary does not contest the value of the evidence 

in the EC Working Group reports from which Slovakia draws in Chapters and V of i t s  

Mernorial and Chapters VTI and WII of its Counter-Memurial. Indeed, h m  Huriges  

Cuunter-Memurial alone, it wouId be dificult to dean the fact that these important documents 

exist at all. The Court i s  respectfùlly invited to draw the obvious conclusions from this notable 

silence. 

36 S8e, also, Hungary's contention (at Hungarian Counter-Mernorial, para. 1.79) rital the BechteI report 
"queriad many important a q ~ ~ t s  of the projea and its operating mdes" made on the basis of two 
recomrnendations as to the canying out of further studies and a handful of tecornmendations as to 
monitoring and rnodelling. Hungary seems to forget that Bechtel's job was precisely to make such 
impartial and independent recoinmendariom. But fhis was not st dl the same as calhg into question 
fundamenta1 aspects of the Prajat. As to "operating mdes", the B=htel repofl sirnpIy notes that 
these wtre no1 rigidly f i x e  contrary to H u n g q ' s  infIexïbIe concept of the "Original Projeau. & k. 
14 abve. 

37 See, para. 7.29, a., and para. 8.13, gi a., above. - 



1 1.26 Hungary does, however, focus on the PHARE project - not in lems of 
I 

its substantive resriIrs (which are not yet available), bpt rather as an admission from the 

Czechoslovak authorities "that no EIA was performed" dpr the ~roject'~.  Hungary returns to 

I 
"The immediate pruject objective is tu dwdop, tpt and trsnsfer an integrated 
mathematical modeliing system induding the mas; important aspects for wata 
resources management in the Danubian Lowland. The ultimate proiect 

t hs  therne tirne and tirne again. Yet Hungary's argumentb here are misleading as to the nature 

objective is that the transferred modelling 1 system - be used k the 
technicallscientific basi s for future management de ci si on^^^ . " 

and purpuse of the PHARE program. Quite sirnply, it is 

It appears hypocritical (at best) for Hungary, after critiiiising Czechoslovakÿi for itn alleged 
I inciifference tu environmenta1 issues in 1989-1992, tu attack in its Counter-Mernorial the 
I Czechoslovak Guvernrnentts desire in Octuber 1990 "to ensure the protection of naturai and 

anthropic resources, balanceci ecological development, well as optirnised decision making 

and management" - particularIy since Hungary has re sed to participate in the PHARE 

program whose purpose it is tu achieve fhese goalsqD. 

not and was never intended to be an 

11.27 As to the basic assertion behind Hungary's focus on the PHARE l 

EIA and is not even comparabIe. The PHARE project is a four vear program in no wajr 

1 concented with providing the information for a political decision as to whether or not a 

1 particular project should go ahead. Rather , its aims are a follows: 

program - that an EIA has never been camed out in relatFn to the "Original Project" (nor in 

relation to Variant 'c")" - this has been dealt with in thé Introduction to this Reply. There 
I 
1 

was no IegaI requirement tu carry out an EIA in 1977 or 11989 but, nonetheIess a great rnany 
I 
I 

intensive studies were carried out both pnor tu and afier 1977, including of course Hungary's 

38 Hungarian Counter-Memonal para. 1.39. &, dso, eg., paras. 1 1.80 and 1 98. 
I 

39 I PHARE Projecf No. ECIWATII, Danubian Lowiand-Ground Wafer Mode!, lnterim Remri, VoI. 1, 
J a n u a ~  1995, Annex 8, hereto- l 

40 Extract hom Czechoslovakia'a application ta the EC in rilatian to the PHARE Projcct, dated 25 
Octaber 1990, and quoted at Hungarian couriter-~emorial] para. 1.39. &, also, Slovak Counter- 
~ e m o r i i ,  paras. 5.57-5.58. 

l 4' Hungarian Cornfer-Memonal, paras. 1.41 and 3.14. No mention was made of îhis ptute specific 
failing eifier in Hringary's 1392 Declaration or in its ~ernorik. 



own 1 985 EIA'~ . And, as the Introduction has show, the 1985 EIA is accepted as a valuable 

document even by Hungary's inappropriate 1994 "large dam" eva~uation~~ . In sum, the overall 

emphasis placeci by Hungary in its Counter-Memurid on the concept of the EIA is distorted 

and dues not assist the Court in deciding the issues of legaI entitlemerit before it. The 

environmental impact of the Project has been thoroughly asaessed frum e v q  angle and there 

is now available an assessment of the actual impacts of the operation of the GabEikovo section 

of the Project through Variant "CM. This assessment is contained in Volume III hereto, the 

findings of which are considered in the Chapters that follow. A further EIA wouId not onIy be 

42 
The importance of this EIA in relation to Lhe Treaty parties1 expression of their cornmitment fo the 
Project in 1985 shodd nof k underestimated. &. para. 7.06, gt a., abve. 

43 & para. 1.26, gi W., above. 





CHAPTER XII. ALLEGED PROjECT IMPACTS RELEVANT TO RUNGARYS 
LEGAL ARGUMENTS 

SECTION 1. Water Resources 

12.01 In its surnrnary of the grounds for its suspension and termination of 

works under the 1977 Treaty, Hungary accords prime importarice tu "the defence of necessity 

in the context of environmental harrn"' . And, in terms of the grounds for invoking a state of 

necessity, the greatest .weight is placed on the alleged Project impact on drinking water 

resources: "But, above aII, irreversible damage was foreseen which could affect the drinking 

water for millions of people2 ." It is therefore tri the alleged risks to drinking water supplies 

that Slovakia turns first3. 

12.02 As Hungary accepts, the water resources in the part of the upstrearn 

quifer which undedies Szigetküz are "largely ~nex~loi ted"~.  Thesefore, as its primary 

grounds for invoking a state of necessity, Hungary can only be refemng to the bank filtered 

wells downstream of Nagymaros which supply part of Budapest's drinking water with water 

received from the Danube fIIIns. No. R-4, appearing before Chaptes XI a b o v ~ ) ~ .  The prospect 

- 

I Hungarial Counter-Mernorial para. 5.26. &e, al%, W., para. 1.42. 

2 m., para. 5.27. a, al=, m., para. 1.1 1, where the -ter tmphasis is pIaced on "serious threats 
10 drinking water sources, incIuding both bank-fiItered wells and in the Ionaer tenn to the aquifer". 
Footnotes omitted; emphasis added). Hungary of course considers that necessity requires an 
immincnt threat. @, para. 5.08, a=., above. 

3 For Slovakia's discussion of this issue, B, Slovak Counter-Memonal, para. 7.22, gt m., and para. 
8.21, g a. &, aIso, mrnrnenrs in Vol. II, Ch. 3, and VoI. III, Ch. I and 2, hereto. 

4 Arrngaian Counter-Mernoria1 para. 1.103. 

5 As noted in Slovakia's Counter-Mernoriai @ara. 7.241, Hungary tends (or seeks) to confuse the various 
water resources which it alleges would have been affeckd by the Projeci. In particular, it gives the 
impression that the waters in the fitnj OstrovlSzigetk6z aquifer are somehow linked to the grave1 
filter Iayers 151) km downstream (which it cclnfusingly &Is "aquifers" al* thrortgh which Danuk 
water is tapped to supply Budapest. The reasom for this is simple. Whereas it is pssibIe. if not 
sustainable, 10 psit a risk to the upstream aquifer sternming from p r  surface water quality, there is 
not and there never has been any widence on which to base a cIairn of "irreversible damage* to the 
Danube waier supplying Budapest. Hungary therefore chmses to be vague as to exactly which 
resource it çees as threatend, referring generally to the threat to "the drinking water for millions of 

pwple" raiher han to a specific gmgraphic location from which the threat is alleged to rise. 



of "irrwersible damage" to these bank tiltered wells is now rtconsidered in the light of 

Hungary's latest allegations. 

I 
A. The Bank FiItered Wafer S u ~ ~ I i e s  Duwnstream of the Niinvmarus 

Section 

12.03 Hungary concludes its section on bank filtered water supplies in its 

Counter-Mernorial with the bold assertion that "there is b serious risk of yield reduction and 
I water quaIity deterioration in the major well fields pruviding water supply to ~ u d a ~ e s t " ~ .  But 
I there is no b i s  for such a wnclnsion in the preceding paragraphs. These offer no more than a 

general discussion of the particular importance of these dater supplies; of the extensive use of 

bank fütration "on the major European riversaq7 ; of the plential thrats constituted by changes 
I in the filter Iayer or reduction in the hydraulic connection bdween the river arid the welIs. 

well water deterioration which ouwred in the early 198~s  at the Budapest and Nagymams 
I 

There is IittIe if anything here tu contest. I t  is selfevident 

connection between a well and the source being tapped, 

obvious solution being to achieve a better well placement) 

ground watcr (which may indeed be of Iesser quaiity). 

. . . . 

12.04 Generalities aside, Hungary's daim 

wstemorks. As an initial point, it must be med that s<lch deterioration had nothmg to do 
I with the GI'N Pruject. Hungaty daims that the "adverse changes in water quality" registered in 
I 

that, where there is a poor hydraulic 

there wifl be a yieId reduction (the 

and an increased bpping of adjacent 

relies on two specific exarnples of 

tbree of the wells exploited by the Nagymaros watenuorks Jare "believed to be a direci result of 

the Nagyrnaros coffer dam constru~tion"~. This is morelthan surpnsing. As to two of the 

6 Hungarian Counter-Mernorial, para. 1.121 

I three weIls, the "[rlapid water quality deterioration began ... in the eady 2 980s"' - whereas the 

? Md.. para. l. 113. 7 h c  E u m p n  dimension that ~ w t ~ a t y  41udca to hers doer not appar to ahrncc  
Grgunlsntr in any wsj. It may, of coune. be adbed lhat a fiNin efiensivc use of "major Eumpean 
rivers" is for the production of hydroelectncity. It would appear that orher European States do not 
consider the two different usages incompatible. 

Nagyrnaros cufler dam was buiIt in 1488". The remaining 

8 m., para. 1.19. 

9 m., para. 1.11%. 

weii is located 5 km downstrearn of 

IO Hunganan Mernorial, para. 3 -63. 



Nagyrnaros: it is not conceivable that it could have been affected by the wEer dam. So this 

attempt to tie this water quaiity probIern tu the GIN Project is obviously invalid. 

12.05 Indeed, it is not possible to see the relevance of the examples provided 

by Hungary. Hungary claims no more than that its own dredging in the 1970s "led to the 

Iocalised deposition of fine sediment" near particular wells, certain of which suffered a decline 

in water quality". This shows only that large scale dredging close tu bank filtered wells may 

have an adverse impact. But such large scde dredging was not envisaged by and nor was it 

carried out within the fiamework of the GIN Pr~ject . 

12.06 What little credibility Hungary's claims have is negated by this simple 

fact. Its contention of "serious risk" is based on the assertion that Project "dredging was to 

have taken place" downstream of ~ a ~ ~ m a r o s ' ~ .  The Joint Contractual Plan did originally 

anticipate the dredging of 6 miilion m3 h m  the riverbed downstream of Nagymaros. But 

Hungary has already dredged some 20 miIIion m3 h m  this stretch for industriaVcommercid 

purpuses". As recorded in a 1989 study prepared by the Hungarian scientists Somlyudy, & d: 
"As a resrilt of intensive dredging over the past decades, the water ievel of the gresent section 

complies with that planned for the [GM project] (VIZITERV, f 985)14 ." No further dredging 

was envisaged when Hungary suspended and abandoned works at Nagymaros in 1989; it is 

artificial in the extreme to predict adverse Project impact on the basis of an insistence that 

additional dredging be carried out in 1994. 

12.07 Hungary's 1994 assessrnents are based on the pecrrfiar assumption fhat 

Project impacts are being examined for the very first time. For example, Hungary alleges that 

it is "an issue of nationai importance to evaluate the potential risks" to bank filtered water 

1 1  Hungaian Cwnter-Mernorial, para. 1.1 17. 

12 W., para. 1.121. Hungary aIw daim that " M e r  bBd degradaiion is e x i d  due to erosion*, but 
offers not a uarà in substantiation. 

13 &, Hmgarian Mernorial, p. 248, and Hungarian Cornfer-Memafiai, Vol. 2, p. I I .  

l 4  Hungarian Counter-Memoial, Val. 4 part II), h e x  I3 (at p. 576). The frndings of U z i o  
Somlybdy, the author of Chapter 3.3 of Hungaq's "Scientific Evaiuation". which considen water 
quality, cannot easily be wntested by Hungaq. 



resource~'~. The implication is that research into this asbat of ofthe Projcct wao overlooked by 

Plan ~ ~ r e e m e n t ' ~ ;  whereas 

Waters Commission (estabfished Agreement) 

which, in the spring of 1989, had to protect water 

quality that Hungary refuseci ta and developtnent 

program by the Budapest watenvorks bank Bltwed wel~s '~;  

whereas the prime focus of Hungary's 1985 EIA was, Pratject impact in this arwTg; 

whereas the findings of the 1985 EIA were as 1989 by Hungarian 

scientists Somlybdy, f, el., who predicted no that: "Specid attention 

shwId be paid . .. in order tu maintain the filtration laye? ." It is 
1 not possible to interpret this as a prediction of "irreversible damage". 

15 m., Vol. 1, para. 1,112. 

'"ee, - SIovak Chunter-Mernoriai, para. 7-68. 

17 SIovak Menlorial, para. 3.15, gi a. 

l 8  Slovak Counter-Mernorial, para. 7.70. 

B. The ~ a t e r  Resources of the iitn; OstrovlSzinetkiiz Aaoifer 

12.08 The underiying theme behind Hungary's assessrnent of "risks" tu the 
I Budapest bank fiItered weIIs is that the commrrnist Govwnrnents in Htingary pre-1989 were 

19 m., paras. 7.44 and 7.76. 

indifferent tu the condition of the wafer snppIies to their 

20 Hungsrian Counier-Memorial, Vol. 4 (Put II), Anas 13 (at !p. 576). 

21 m., VoI. 1, paras. 1.78and 3.50. 

~ . , p r a . l . 1 l . S e e . a I s o , ~ . , p a t a . I . O 4 .  

capital city. Such an implication is 

even more extraordinary in relation to the vital drinking water resources underiying fitnji 
I 

Ostrov and Szigetkoz. In its allegation that "the quality of the water in the aquifer is 

threatenedo2', Hungaiy effectively irnplies that the preseI!d Slovak Governent i s  content to 

taks a garnble as to ihe long tenn contamination of a wate{ resovrie essential to the population 

of ~ r a t i s l a v a ~ .  The Project's alleged impact on this resource - and tu ground watcr qudity 
l 



and quantity more generally in fitny Ostrov and Szigetkoz - is now re-exarnined, giving 

attention in turn tu the reservoir, the old Danube and the side arm system (in both Slovakia and 

Hungary). Before doing su, it is appropriate to recaT1 the impartial findings of the EC Experts 

on the expected impact of Variant "Cu on surface and ground water: 

"The impacts on the surface water qualiry are expected to be insignificant." 

. "The impacts on the grorrnd water quality are in gmeral expected to be 
in~i~nificanf . " 

The Resewoir 

12.09 The importance of the HmBov-Dunakiliti reservuir to the aquifer is, as 

1 
Hungary repeatedly points out, that aRer Project implementation it becomes a main source of 

recharge due to its large surface area and the increased downwards pressure of its watersu. 

There is no justification, however, for characterising this as "a major h d l  impactH2'. The 

assumption is that the water in the reservoir that infrltrates the aquifer is of Iess good qualie 

than the Danube waters in the pre-Project implementation state. This, in tum, assumes that 

either the surface water in the reservoir deteriorates during its short storage period (due, e,g, 

to eutrophication or reduced dissoIved o q g e n  content) or that Iayers of poisonous sediment 

settle on the resemir bed, contaminating the good qualitjr surface water as it passes into the 

grave1 aquifer. There are no other possibilities. And neither is the case here. 

12.10 According to Hungary, the impact of the Project on eutrophication is a 

"primary con~ern"~. Of course, eutruphicatiun is a potenfial prublern to be cIosely studied. 

The issue of eutrophication is considered in detail in the Slovak Counter-Mernorial, where it is 

23 EC Working Grorrp Rejmri d 1 Decemkr 1993, Hungarian Mernorial, Vol. 5 (part a, Annex 19 (ai 
pp. 783-784). The Court is aiso reminded of fhe findings of the Beclitel and HQI reports, cited at 
Slovak Memonal, para. 2.95, et m. In paRicuIar, the Bechtel report predicted that "the water quality 
in the HniLov-Dunakiliti resewoir will be improved", while the HQI report çoncluded that the risks of 
a deterioration in water quality were very low. &, also, Slovak Counter-Mernorial, paras. 7.45-7.W, 
where Hungary's daims as to the contamination of the upstream aquifer are rebirtted in detail. 

24 Hmgarian Caunter-MemoriaI, paras. 1.104, 1.108 a d  1-46. 

26 M., para. 1.94. 
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pointed out that this is a concem for practioaliy any reseyoir project anywhere in the worid2'. 

Hungary daims that there would be a "near-dwbling Of algal biomass due to the DunaMiti 

reservoirM, relying on ttrcwit simulation resuits" reportecl in its "Scientific ~valuation"" .   ut 
l 

Hungary fails to show the necessarily harmfirl impact of this "near-doubIing", and it does not l consider the absotte values of algal biomass in question. FinaIIy, Hungary relies on 
1 "simulation" tests in spite of the existence of actual data in relation to the Variant "CM 

reservoir, which has existed for nearly three years. 

12.1 1 Algal biomass is a basii: cornPoneni of the aquatic food chai% being the 

food supply of microzoobenthos (microscopie aquatic organisrns feeding on the nverbed 
- I 

bottorn). If the dissolved oxygen content in the watdr remains adequate, the increase in 
I biomass is not harmfuI and may be beneficial, depending on the absolute vaIues invoIved. And, 
I 

as \folurne III hereto shows, the dissolved oxygen content in the Variant "C" reservoir has 
1 remained at 8.0-8.5 mg4, unarnbiguousIy "first c l a ~ s " ~ ~ .  In fact, a slight increase in 
l dissolved oxygen content has been recorded over pre-dam conditions". The adverse impact 
l 

of the "increase by 50%" of chlorophyll-a predicted by Hungary for this reservoir is therefore 
I questioned31 . Further, the rekrence to percentage increases is not necessafil y useful. In terms 
1 

of actual values, it is worth noting that the highest chlorophylI-a figure recorded in the 

reservoir has been 74.1 pg. 1.' (in Auguot 1994). Tke maximum figure rmrded in the 
1 Danube at Budapest during the growth periods of the years 1991 -1993 are 160, 170 and 130 

pg. 1-' respectively, iR, appmximately twice as h i 8 1  Hungary's daim that "expected 
i 

eutrophication within the reservoir might require modification of the technology of the surface 

27 W. Slovak Counter-Mernorial, para. 7.33, gt  se^. 

28 Hungarian Counter-Mernorial, para. 1.95. l 
29 S s ,  Vol. III, p. 25. l 
M bid p. 23. This ir probably due to the increased surface of h e  =semoir, insming pcntial  -+* 

oxygen absorption fmm the air. As to biological oxygen Idemand, diwussed rathcr ~nhisingly at 
Hungarian Counter-Mernorial, para. 3.34, this has shown a decrease (which is beneficial) but is 
still 2nd class as in the predamming crindition. 

31 Hungarian Criunter-Mernorial, para. 3.33. I 
32 Sec. Vol. III, p. 26. 



wateworks as far away as Budapestt' is therefore misleading at b e d 3 .  Not only are maximum 

chlorophylI-a concentrations at Budapest far higher, but the "expected eutrophication" is 

exaggerated into a prublern that the carefil monitoring of the Variarit "Cu reçervoir dues not 

support: 

"The first two years of monitoring of the phytoplankton in the reservoir and of 
the impact of the Project on the Danube water qualiîy indicate that, in 
accordance with the prognosis, water irnpoundment in the reservoir does not 
resuh in significant phytopiankton biomass increase in the ~ a n u b e ~ ~  ." 

12.12 The other great danger, &cordiig to Hungary, is sediment deposition in 

the reservuir. The sediment "is expacted tu decay, and may Iead to water quality Frob~ems"3S. 

It is far h m  clear what Hungary actuaIIy means. Reference in support is made to 

l "international e ~ ~ e r i e n c e " ~ ~ ,  and to a "recent sensitivity analysis"; but al1 that Hungary 

1 concludes is that "[pJredictions are higbiy uncertain" and yet such an occurrence is nonetheless 

"Iikely in the reservoir"" . What the "occurrence" might be and the nature and cuncIusions of 

the recent analysis referred to are n d  revealed. 

12.13 In any analysis of potential impacts, it is essential to recall that the 

Danube's waters are free h m  significant concentrations of poIIutants which couId propagate 

into grorrnd water by ground water recharge h m  the ~ a n u b e ~ ' .  The detail4 monitoring 

. - 
33 Hungarian Courtter-Mernoriai, para. 3.33. Il is noied that the clairn that an "dgal bloorn is inwitablem 

is confiml 10 a fmtnote - fn. 5 1. Of m m ,  aIgd bI#m muid and did KCW in the Danuk side anns 
predamming- 

34 B. Vol. III. p. 32. Obviously, these conclusions are valid onIy within the mniext of the agreed 
division of water ktween the bypass canal and the old Danube. If, as Hungary has wished in the past, 
the discharge into the 019 Danube were increased beyond the current average discharge of 400 m3/s, 
fie risk of harmful eutrophication in the reservoir would increase because the flow rate and velmities 
wmld be decreased. In gentrai, the factors inhibiting eutrophication are water fmbidify, mulent  
flow and flow velociry . 

3s Hungarian Counter-Mernoriai, para. 1.108. 

36 As to the irrelevance of mch "international experience" - according to Hungary - sec. the 1989 study 
preparsd by Sorniybdy, gt al, forming m., Vol. 4 (Part II), Annex 13 {at p. 563): "It should be 
eniphasised that morphologicaiIy, the DunakiIiti remvoir differs totally from the rîverkd resentoirs of 
the German-Auwian section, wxch means thai any experîence gainai there m a t  be appiied here 
automaticalIy." 

37 W., Vol. 1, para. 1.108, 

38 Vol. III, p. 15. 
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carried out since the irnplemenf ation of Variant ('Cg - in accordance with World 

MeteoroIogicaI Organisation recornmendations - shows fhat this conclusion as to the absence 
I 

of pollutants is essentially valid for the scdirnents that have actually settled on the reservcir 

botforn. Nutrimt content, in tems of nitr-, phosphorus, potassium and organic matter, 
I 

waî not found to be excessive, while heavy metals w e y  fuund to be less than basic values 

(except for copper, which did not however excced limiti& values)39. These results confimed 
l 
I 

sampling surveys carried out in the GabEikovo area in 1993: 

l 

12.14 By way of conclusion, it is essentid tu remember that waterworks close 
I 

I "The research nrults show that the sbdiments are not significanrly pollutcd and 
1 that they are not polluted by organic contaminarits. In spite of higher contents 

to the reservoir supply dnnking water to Bratislava and tdat, as pointed out in paragraph 11.20 
I 

of some heavy metals in sediments ... the authors 
territory as contaminated, because the major part 
of stable rock-formation rninera1s4' . " 

above, surface and ground waters are monitored at arouRd 600 points within a range of more 
I 

than 300 water quality parameters. ApproxirnateIy 1 IO monitoring objjectq reIated tu 
I 

municipal water srrpply wells, are located near the reservoir and provide the best data as to the 
I 

do  not classify the concemed 
of heavy metals foms a part 

area's waier quality. The results fiom the regular satnpli& (on a continual or weekly basis) in 

no way supports Hungary's spectre of "direct threat" to tke iepion's watcr In fa, 

certain irnprovements in ground water quality are noted: 

"The Rusovce village water supply, located in the area close to the Hungarian 
boundary, is typical for ground water quality on t,he right side of the Danube. 
This gound water flows towards the Hungarîan territory. Before the damming 
of the Danube the ground water quality was chara'cttrised by high wntents of 
sulphate, chlofide and nitrates. Mer the damming(there is continuous decrease 
of these three components, which indicates the more intensive infiltration of the 
Danube water into the aquifer. This signifies a general improvement of ground 

39 I Ibid., p. 34. The "HoIIand Criteria", which are applied here, pruvide for ategorisation as to basic, - 
Iirniring and warning values. The higher uinwntration of 'copper is due to its presence in upstream 
r ~ c k  formations, nol poI1ution. 

41 Hungarian Counter-Memarial para 3.39. The Court ir al+ iemindul of the contniry Bndîng of the 
Hungarian represenratiw IO the EC Worhng Grciup of Experts: 

I 
"Aarding to the Hungarian Data Repof (rey31) 40 signifrcant changes have been detectd 
in ttie ground water quality." Hungarian Mernorial, .Vol. 5 (Part II), Annex 18 (at p. 713). 





was agreed to by the Treaty parties in 1977, even Hungary acceptç that this decline is 
1 avoidatile by the construction of undewater weirs: "The suggestion that water levels in the 

Danube could be increased by underground weirs is correct ... '6 ." Moreover, it is noteci that 

the dramatic "illustration" of the- water level dropo prodideci in Hungarîan Counier-Mernorial 
I PIate 8a is rather deceptive. The photograph, apparently taken on 29 Octuber 1992, shows a 
I dried up river branch - but it is not clear that this is rejated to the damming, given the areas of 

dried vegetation and green grars, which could not havd flounshed in the few days since the 

damming on 24 October 1 9 9 2 ~ ~ .  

12.18 Hungary's portraya1 of adverse impacts on the water quality in the old 

Danube stretch is Limiteci to the clairn of "slight changesa' in "chernical and biological quality" 

72.17 As tu the gruund water lever 

throughout szigetkoz4', it is emphasised once more that 

1 .  46 m., para. 3.27. The men& of underwater weirs are dso pnçidered a? para. 11.45. beIow. H u n g q  
accepts in iis "Scienlifx EvaIriationX that undenvater weip "wouId prevenf the degradation of the 
r i v e s .  m., VQI. 2. p. 5. As to Hungary's cumments on the of these weirs (af W., Val. 1, 
pans. 3.102-3.103). il is evidsnt - as Hungay we11 hows  { thnt the mst codd never k 2.4 billion Cz 
c r o m  u, in the region of the overaii oost of uinsîruction of Phase 1 of the Cunovo weir) and that 
this was a typographical error in the EC report cited at Slovak Mernoriai, para. 5 3 5 .  I n d d ,  the 
whoie of Hungaiy's cornideration of undsrnater wein w i l n  the framework of the TWMR at pans. 
3. IO 1-3.1 14 of its Counter-Memonai now appears imlevan! in the light of Hungary's agreement on 19 
April 1995 to conslm a partrally çiibmerged m i r  at rkm 11843. Such an action, Hungary cIaims a1 
ibid.. para. 3.1 14, wouId k "rrnacceptabIen. And yet il has now a g r d  Io do jUst that. - 

I 

drops that Hungary has recorded 

these are n& due to the reduction of 

47 I It is notai that Hrtngary makes various crîtîcism at Mibid, p y  3. I 1 1-3.1 12, of the photographs of the 
Slovak side arms before and after effecting the direct recharge program in May 1993 (being Illus. Nos. 
36 A-D of Slovakia's Mernorial). Hungary claims that these do not compare "the pre - and pst 
diversion conditions". This is m m ,  of murse, althou&/ it is wry unclpr what point Hungary is 
trying to make. The photographs in question are intend9 to show the branches pre - and pst - 
implementatian of the direci mharge - and nofhing e I p  Regdess of Hungaq's cunfusing 
carnrnentary. the simple fact is that &ose side arms photopph& @Im many others) were reguIar£y 
dried up prior 10 impIementation of dirat rgharge - and no& they are not. 

1 

the fiow in the old Danube but are rather due to the faiIure to impiement the Project-built 
I direct recharge system into the Hungarian side arms. On SIovak territory, where the Project 
I 

rneasnres have been implemented, the ground water Ievels have increased tu a state a d a r  tu 
1 that of 20-30 years ago, before nverbed degradation became problematic49. This iç considered 

in greater detail starting at paragraph 12.20 below. 

48 Hungarian Counter-Mernorial, para. 3.44. l 
49 l See, Vol. III, p. 8. Hungary attributes littie importance to 9 l o n ~  term decrease of water levels Qre- - 

1992) in the Danube and ttie ~elated ground water levels. Se. ibid., p. 5. 
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and the attempt tu establish a "deteriorating trend" in respect of dissolved oxygen mntent5' - 

There is nu evidence of such a deteriorating trend. And if r here have been slight changes, these 

have b e n  positive. This is shown musr clearly by IIlus. No. R.-6. This depicts a series of 
! cornparisons between the dissolved oxygen conditions in the two year periods immediately 
t prior tu and immediately after the darnming of the Danube, witb water quality being measured 
t 

in terms of dissolved oxygen content @O), biologicaI oxygtn demand @OD) and chemid 

oxygen demand E COD)^'. A cornparison is also shown between water quality at Bratislava 

(upstream of the Prciject) and at Medvduv (downstream of the coduence between the old 

Danube and the bypass canal). The illustratkri. shows a slight increase in DO content (which 

was anyway first clms) and a slight decrease in biologica1 and chernical oxygen demand (which 

is alsu desirable). As Volume III hereto explains: 

"On the basis of the overall cornparison of monitoring results h m  the period 
prior tu and afler the putting of the GabEikovo section into operation, it may be 
stated that no significant changes in water quaiity occurred. The recurded trend 
has shown a slight irnpr&ment in some parameterdz.u 

12.19 Hungary not ody gives, in spite of the Iack of any supporting data, quite 

the opposite impression, but aIso appears tu wish tu excuse its faiIure tu take active steps to 

proteet the water quaIity of the Danube through the construction of waste water treatrnent 

plants, wfich fomed part of the national investments that the parties were to make within the 

Treaty Project. Instead, Hungary focuses on BOD values in an attempt tu demonstrate that 

there is no reaI purpose tu waste water treatment along the Projet stretch of the Danube, at 

Ieast insofar as reducing the risk of harmful eutrophication is concerned: 

"CIearIy the soIution of the eutrophication prublem of the Danube stretch does 
not depend only on waste water treatrnent aIong the given reach: it would 

30 Hungarian Counter-Mernorial, para. 3.31. Hungary dso notes here that "~urpended d i &  
conœntration dropped markedly" pstdmming due 10 the releniion of much of the suspeaded I d  in 
the mervoir. Hungary dws a d  a p p r  to try to depict this as an abverçe impact on water qual i~ ,  
however. 

51 Oxygen is a particuiarly usefui rneasure of water qdiîy:  the higher the dissolved oxygen @O) 
content, the kffer the qualiîy of the water, whereas the Iower the biologid and chernicd demands 
(EOD and COD) on the oqges the ktter the water quaIity. 

52 See, VoI. III, p. 24, As 10 the bioiogid quaIity of the Mer in rhe oId Danulx d o q  ihis is 
wnsidered in detaiI al VoI. III, pp. 30-33. No perceptible trends have emerged and îhwe is no 
perceived thFeai of an extreme phytopiankton biomass increase, i.e., harmfuI eutrophication. 



I require a co-ordinard international programme to reduce the phosphorus in the 
entire upstream basinS3. " 

I This is extraordinary . It is nnarguable that waste water treatment is necessary to improve 
I water quatity and, in tems of public health, is a task of prime and urgent importance. k tu a 
I "coordinated internationa1 programme", SIovakia and other Danube States (induding Hungary) 
I are actively involved in the following projects pr~posed within the PHARE framework: 

- "Present and future role in nutrient rem& h m  surface water by weilands, 
I floodpIains and reservoirs" - approved project (participation: Czech RepubIic, 

SIovakia, Slovenia and Romania) 

- "Nutrient baknces for the Danube countnas and options for s u r f .  and ground 

water protection" (panicipants: Slovakia, Aungary, Austria) 

- "lntrodudion of phosphate free detergents in the Danube basin" (participants: 

Slovakia, Hungary, Bulgaria). 

The Side Arm Sustem 

12.20 According to Hungary, Slovakia's "suggestion" that there w u l d  be "an 
I 

inweased fl ow in the Danube side-amis" under the ~rojactl "is not quite comct"" . This marks 
I 

a change of opinion on Hungary's part, which noted in its 1985 EIA that the direct recharge 
I 
I into the side arms mvisaged by the Projcct allowed a flow pf water "far exceeding their present 
I dissharge throughout the attire year"s5. This 1985 assessrnent is supporîed by the 1993 
I 

reports of the EC Wurking Group of 12xpertG6 as well as by Volume III hereîo, which 
I conclusively proves the beneficial impact of the direct recharge into the SIovak side arms at 
l 
I " Hungarian Counier-Mernorial. m. 3.34. Sirnilarly, Hungaryts 9citntific Evdua(ionR app.w 10 

makt the quite rcmarkabIe argument that, because waste rreamsnt dong tht Danube stretch 
wodd not resoIve the aIIeged eumphi~ation problem, the fo:linued poIIution of the Danube from such 
sources as h e  Mosoni Danuk, into which untreated w a i e  is dischged from a Gytrr, is not a 
serious rnatter aEecting water qdily.  

54 m., para. 1.84. l 
56 Ibid., Annexes 18 and 19. - 



~obrohoif~' .  Tt may be, as Hungary clairns, that 80w rates wiI I  nut be equivalent tu pre-1960 

Ievels, that is prior tu the commencement of riverbed degradation and prior to the isoIation of 

the  side arms; but if is not contestable thal, with direct recharge, the conditions in the side ams 

will be s~penor tu the sifuation in the 1970s, the 1980s and the early 1930s (prîor to the 

damming). 

12.21 Hungaq also daims that a "srnaII constani suppIy of water" into the 

Szigetkoz side arms - being 15-25 m3is - would br substituted fur a "flrictuating suppiytt, thus 

denying the "important effects of flood f low~"~' .  This is m g .  The Dunakiliti ofRake (as 

designed and constructed within the Treaty Project) allowed for a discharge of up to 250 m3/s 

into the Szigetkoz side arms. Hungary was in no way prevented from utilising this ofRake to 

the extent it desired. Hungary complains that "any extra withdrawal from the reservoir 

exceeding the guaranteed amounts" would lead to a reduction in the share of the energy 

produced at ~ a b ~ i k o v o "  . But if the only restriction on Hungary in terms of assuring the flow 

rate it considered necessary was a reduction in its share of electricity production, this could be 

no more than a self-imposed decision to sacrifice environmental protection for economic 

benefits. In the face of this, Hungary's comment at paragraph 3.106 of its Counter-Mernorial 

that "the SIovak appruach tu rnitigation" is "driven by the desire to maximise electricity 

generation" appears hi'pocritical, at best6'. 

57 See VoI. III, p. 18. -* 

58 Hurigarian Counter-MtrnoriaI, pars. 1.84 and 1.88. 

50 The fui1 comment rads  as foIIows: 

'Moreover, inherent in I h t  SIovak apprwch tu mitîgatian meaçirres is fhe assumption that 
there wiII be no increase in wafer diçcharges to the main n v e M .  Fmtnote omitted]. This 
is, of course, driven by the desire to maximise eIwtticity generation." 

Of course, Hungary is confusing the spcific measures put forward by Slwakra as part of the TWMR 
with Project remedial measures. The discharge suggested by Slovakia - of 400 m3/s - in fact marks an 
increase over the Project discharge. This was "driven" by what might be necessaq for a l o n i d  
reasons and in terms of reaching a compromise with Hungary. Even higher discharges into the old 
Danube coutd (exoept at high flows) lead to eutrophication problerns in the reservoir. Moreover, 
higher discharges are not nmssary for eoological reasons in the old Danube and, with this in mind. 
Slovakia naturally aims to maximise electricity production. The discharge of 400 m3/s into the old 
Danube (on a ternporary basis) has, of course, now beed accepted by Hungary by Agreement of 19 
April 1995. Slovakia does not have the intention of producing electricity from undenvater weirs in the 
old Danuh as Hungary further implies (at ibid., para. 3.105). 



12-22 In any event, the fiow rate achievèd in the SLovak side ams since May 

1993 has been neither small nor constant. It has varie!d between 10 and 90 mf/s sslely as 

ecological considerations have dictated and there is d sense in which the flow has been 

insuficient. The daim in Hungary's Table 4 that fluctuadion would cease Save for 15 days per 

year is incorrect6' . Indeed, Table 4 is meaningless in mdst respects for it is based on the self- 
I imposed ilow rates of 15-25 m3/s and cornains multiple assertions that are disproved by 
I 

evidence already before the Court. The daim that "clogging of musf side arms could be 
I 

expected" is directly Gounter to the findings of the EC Working Group of Experts, as is the 
I 

"The river M in the main branches on the  unda an side wilI becorne sufficiendi. fia h m  
mud, fiai g d  infritration conditions w i ~ t  i! is t .u  EC w ~ ~ k i n g  G ~ O U ~  report of i 
D a r n k r  1993, m., Annex 19 (ai p. 789). 

61 m., p. 51. &e, aiso, the daim at ibid. para. 1.88 of "the of inundations in the fioodplain and the 
lack of water fluctuations geneially". Commre, the of the EC Working Group of Experts, 

NonetheIess, Hr~ngary dIeges at Hungarian ~ounter-~emor$, para. 3.50 that "dogging of the ... side 
a m  is e x ~ t e d " .  It is claimed that oniy the "sudden inir+ucfîon of a Iarge amornt of w t e r  thmthrough 
the supply-systcm tu the side anns (which is possible but not practiçed in %tri$ Osuov, and impossibIe 
in Szigetktiz due 10 a lack ofwater supply) couId wash away part rif the çettIed sedimerif". In con- I the EC Experts nulcd that in fihf Ostrov ^a mnsiderabie, recharge now taLes place from the side 
channds [inro the aquiferf ... b u s e  the mnîng water ?as removed the fine materid, prwiousiy 
cIogging ~e ixd of these river mat. EC Working Group repart of 2 November 1993, Hungarian 
MemoriaI. Vol. 3 00, Annex 18. No sudden introduction ofwater is requird, but simply ~e planned 
recharge. Any "Iack of ivaler supply" in Szigetkoz has entireiy due to Hungary's politicai 
decision not to fake the ncxasaq steps 10 permit direct recharge into its side amis. 

quoted at fn. 109, below. 

62 -* See EC Working Group reports of 2 November 1993 and 1 December 1993, Hungarian Mernorial, 
Vol. 5 (II), Annexes 18 and 19 (ai pp. 707 and 782-783). And, as noted in the SIovak Counter- 
Mernorial, the EC Experis predicted exactIy &he sarnc benepal eRed for the Hnngarian ride if 
equivalent flaws to those into the Slwak side m s  were di5charge-d inîo Szigetkoz: 

I 



recharge into the side m s  as cIosdy rnonitored on Slovak territory and summarised in 

V U I U ~ ~  IIP' . 

12.23 Hungary's insistence on the ineficacy of the direct recharge system in 

l the face of al1 the evidence is simple to explain. It is the bais for its assertion that "decremes 
1 

1 in groundwater IeveIs are predicted tu exceed 3m and to affect an area of approxirnatdy 300 

I square kilornetres on the Hungarian  ide"'^. Reference in support is made by Hungary to  its 

Plate Ga. This shows no decreases in groundwater IeveIs in exces of 3m, or even in excess of 

2m. And the overd1 area afected (in the prediction) is ody  in the region of 130 km2. The 

i assertion is anyway impossible to square with the finding of the EC Experts fhat if dieet 
t 
I 

recharge into the Szigetküz side arms is increased to the same IeveIs as on the SIovak side: 

l "Gruund water levels on the H u n g a h  territory are expected tu be not Iower than in the pre- 

l dam conditions65 ." Needless to say, Hungary can point to the aotual impact on its tenitory of 

I the damrning of the Danube in October 1992, which has (apparently) been foIIowed by a 

I decrease in ground water IeveIs on an a r a  cuvering 297 kd. But this proves udy that the 

direct recharge system was well-cunceived and that it has been wholly iIIogical not tu allow for 

its implernentation. And, once again, on SIouak territory, the effectiveness of direct recharge 

has been confirmed by EC Experts and by over two years of monitoring of actuaI impact: 

"The GabEikovo hydropower structures, after two years of operation, have led 
on the prevaiIing part of the teri-itory tu the recovery of water-related 
conditions tu those known in the region a few decades ago. The rneasured 
changes in ground water IeveIs in the floodpIain area and in the whole region 

I 

" h7 Vol. III, p. 8: 

"Tlie  ha& in ihe g m n d  water Ievels obse.med in uie fimdpiain ara and generally in the 
wfrtllt region confirm the mitive impact of rhe Project. in particulas on the upper part of 
f i tnj  Ostrovt and thc important positive rde of tfie water wppIy system for the Ieft side 
fidpIaia ara. The &%mations mpprt the expeclation thak &r wmpletion of rhe water 
suppIy facilities for the remaining part of the f idpIa in  area in the viciniv of the taiIrace 
conal (dowmtream of fie GaEikovri site) and for the narrow area berna Dobroho'ii , the 
headwatrr cand and the oId riverki (the &Id dry triangle), a positive impact on groground 
water wiII occm here too. 

The rneasurements of fie p u n d  wattr IeveIs corrfim thal there is a generaI trend towards the 
reestabIishment of the situalion known 20-30 yeats ago, on the greater part of the territory." 

65 EC Working Group report of 1 Deceinber 1993, Hungarian Mernorial, VOL 5 m, Annex 19 (at p. 
740). This report fourid that rhe Hungarian side am ara is similar 10 that on the Siwak side (at p. 
77 1). As a result , the favourabIt impacIs on SIovak terrifozy of direct recharge wiII lx repIicated in 
Hungary. 





SECTION 2. Soiis, Flora and Fauna 

12.25 The retevance to Hungary's Iegd case of its presentation of aIIeged 

Project impacts to flora and fauna appears to be as followsn: Hungary's invocation of 

necessity is based, in part, on the "severe damage" which was "anticipated" to fiora and 

faunaT3, whilst its suspension of works is justified by the alleged non-fulfilment of Article 19 of 

the 1977 Treaty "conceming the natural en~konrnent"~~.  

12.26 But even within the gqeral tupic of mils, flora and fauna, the legd 

relevance of the individua1 impacts posited by Hungary must be questioned. For example, 

Hrrngary sees an adverse impact in the snbmerging of 20 "isIandsn and Iarge parts of shoreIine 

in the Nagymaros reservoir" . But t h  inundation was a i  intcgraI and necessary part of the 

Project to which the Treaty parties knowingly agreed. In any event, Article 19 of the Treaty 

cannot be applied to prohibit this result, for to do so would have the effect of preventing an 

essential object of the ~ r e a t ~ ~ ~ .  Nor cm "necessity" be invoked for, similarly, this was a 

known and accepted Project impact: it is self-evident that where water is impounded behind a 

dam su that its IeveI nseq certain areas of Iand wiII bc submergecl, and f he Treaty parties were 

at full Iibkrty to provide for this" . 

11 Hungarian Counttr-Mernonal, paras. 1.133-LI55 and 3.51-3.65. See, Vol. Il. hereto, commenfs to 
Ch. 4, for a more detailai rebuthi ofthe aIIeged impacts; and, dço, Vol. III, Chs. 3 - '1. 

73 Hungarian Counter-Mernorial, para. 5.27. 

74 m., para. 4.06. Slovakia considers that alfeged impacts to soils fit more easily inta the category of 
risks of a patential legaI relevance, i&., dongside flara and fauna, rather thaB alongside the a r e .  
where economic factors are of prime concern, that is impacts to agriculture and fores@. It is also 
notd that, in the treatment of the impacts of Variant "C" in the Hungaian Counter-Memoial, soils do 
not merit a separate subsection, strongly suggesting an assurnption of the lack of any evidence of any 
adverse impact to çoils as a resirlt of the irngItmentation of Variant "C", 

'' Hungarian Mernoriai, para. I .150. 

76 See, para. 3.3 1, g sep., aime. - 
'' Hungary also refers to the mbrntrging of the "active fldpIainn in the N a p o s  seriion. Hungarian 

Counttr-Mernoriai, para. 1.150. Hungary accepk thal this s o d l d  "fldpIainn is "mmw". In fact, 
it is from as Iittle as a few metres fo 100 m wide. It is na1 10 k confmd with the active f ldplain in 
the GaMikovo d o n ,  which is of reai ecological simtcance. See. aiso, the daim in the "Scientific 
Evaluation" W., Vol. 2, p. 181): "From the point of view of forwtry the impact area ... includes ... 
the narrow floodplain of the Danube between Gtlnyif and Szentendre." But the importance of this 
narrow strip of land inside the inundation dykes is virtually non-existent in t e m  of foreçtq and, in 
spite of the cfaim quoted above, the "Scientific Evaluation" makes no attempt to assess its significanœ 
or the Project's impact thereon. 



1 2.27 But Rungawas reaI focns in its treatment of soils, aura and fauna is on 
I the GabEikovo, not the Nagymaros, section of the Projecf and, in particular, the alIeged 
I impacts tu the Szigetkoz region. Soi1 impacts are examineci in tems of this region and, 
I 

in terms of impacts tu and fauna, Iittle more thln one paragraph is devoted to the 
I 

Nagymaros section". The geographical ara  on which Hungary focuses is very lirnited and is, 

in fact,,little more than the area of the active floodplain !!I Szigetkoz, as depicteci in Illus. No. 

R-4 (appearing at the beginning of Chapter - 

- l 12.28 As to the GabCikovo section, Hungary's assessrnent of adverse impact to 
I 
l soils, flora and fauna ia almost exdusively premised on the contention that the "Project would 
I 
I have caused a reduction in the ~ater-table"8~'. As the previuus Section has shawn, this 
I 

contention has m bais. And in this respect, the ernphasir' on certain of the provisional findings 
I of the Bechtel report is rnisplacedH' . SIuvakia does not contest the pussibiIity of adverse 
I impact "[iln fhe event that surface water dropped significantly in the side arms" or where there 
I 

were certain "[clhanges in the ground water and surfacelwater levelsM8'; it merely points out 

that such drops or changes in ground water levels werk, and are, not an expected Project 

impact as shown, not least, by the actual impact of Varianl "Cl' to date. 

78 Hungarian Cainter-Mernorial. para 1.150, in part, and Ara. 1.151, in aiII. ïhc rhon dismion 
devoted to Nagymaros is anyway of doubtfuI relevance. (A* from the Iegdly irreIevant impacfs 
discirssed in the precedirig paragraph, Hungary points 10 aIkgai impacts of peak m d e  operation even 
though, as pointed out a1 para. I I .  12 above, Hungary acypts thaf peak operation is not necesariIy 
hamifiiI ro the environment. Moreover, as fo no agreement had been reached 
and, if environnienui considerations so dictated, fomIIy  sfaw that ir was open fo 
the Iirnitation or complete exdusion of this peak operation. 

" - Sec, aIso, SIûvak Mernoriai, para. 7. 87. 

80 Hungarian Counter-Memonal, para. 1.143. 

81 Ibid., at para. 1.140. - 1 
Extracts from the Bechtel repon. cited al M. Although, a/ noted af fn. 1 1  to para. 11.10, aime, the 
Bechiel report acknowledged the existence of Project remedial measutes, it appears to have k e n  
cornmissioned so as to analyse the impacts of the "OriginaI Project", rallier as Rmgary's 1994 
"Scienüfic EvaIuation". This simple fact undemines Hun+q*s reliance on the Bechtd R P R  at i& 
Of lhe series of seven potenfiaI P m j ~ t  irnpacis quoted (wi? relish) by Hungary at m., three are nof 
rcIevai t because they are prernised on nonexistent grou nd tyater IeveIs drops and a furthes f h r e  faiI to 
rake accorint of the fact hi,  through h e  corismction qf undemater weirs. fishladders and the 
cstabIishment of a new i n f e r a n n d c l n  belween the main channeI and the side anns, the upper 
isctioi~ d the Danuh wcdd develop ~ a r d i y  in +logid temu - ~ee. EC Working Graup 
report of 23 Nuvernkr 1992, Hmprian Memuriai, Vol. 51(1I), AM~X 14 fat p. 418). n e  çwenth 
potentid impact relates to rîparian vegetafion in f i e  Nagparos section, considered al para. I2,26, 
above. ~vhere it is shown to have k e n  an impact acceptai by the Treaty parties. 



12.29 The Hungarian Counter-Mernorial is also very critical of what it 

considers to be the scant attention paid tu flora and fauna in the SIovak ~ernoria~'~,  but 

proceeds itself tu give the issue Iittle more than a cursory treatment - aimed not at an 

assessrnent of anticipated impacts but, for the main part, at an attempt to disprove the fact of 

the Treaty parties' agreement to incorporate the various remedial masures into the projects4. 

This is indicative of the central role in Hungary's arguments played by its concept of the 

"Original Project", which IargeIy ignores the remedial measures agreed by the Treaty parties (in 

part as a response to Hungary's 1985 EIA). , Only five paragraphs of Hungary's Counter- 

Memorial are devoted to alleged "impact" on flora and fauna", of which two relate principally 

to peak operations6 and two relate to international experience of dubious relevances7. The 

final paragraph is sirnply an assertion that what has preceded is "suficient evidence"88. 

12.30 In the discussion that follows, Slovakia bases its conclusions on the 

detailed scientific researcb and data cantained in VoIume III hereto, in particular, Chapters 3-7 

thereof. This evidence both supplements and supports the evidence contempvraneous 6 t h  

Hungary's acts in breach of the 1977 Treaty in the period 1989-1992 examined in the Slovak 

Memorial and ~ounter-~ernorial~~. It is also emphasised that there is TD foundation for 

83 Hungarian Counter-Mernorial, paras. 1.139 and 3.54. 

84 k, alsa, W., paras. 3.10 1-3.1 14, compriçing Hungary's sub-section entitled "Mitigation Measureç 
Taken By The Parties". This sub-section considers the impacts of underwater weirs, ciaiming wrongly 
that they lead to colmatation if their constniction is not coupled with high flows into the old Danuk. 
Given Hungary's agreement to the construction of an undenvater weir at rkm 1843 (Agreement of 19 
April 1995, Annex 1, hereto), the discussion now appears pointles. 

85 m., paras. 1,150-1.154, 

Bh &, fn. 78 tu para. i2.27. ab= 

8 7  There is no valid wmparimn between ecoIogicaI irnpacfs due Ici the b p i n g  ofa 52 km m c h  of the 
Rhine, leaving a flow of onIy 15 m3is inta the ald main channe) and wiîhout an effective di- 
recharge systtrn to the side m s ,  and the bypsing af 30 km of tht Danu&. with a fiow of up to 350 
m31s in the oId main channe1 and ample direct r~harge intd the side arrnç. Huligryts citation from 
the W W F  (to rhe eEeFt that underwater weirs on the old Danuk wi11 k harmfuI following experienœ 
gainai on the Rhine - at para. 3. t 04 of ifs Counfer-Mernorial) is therefore impposite. 

'' Hungarian Counter-Memurid, para. 1.154. A furthgr fwo short paragrnphs (eight Iines in toial) are 
devoted to impacts on fisheries. IronidIy, the prime mmpIaint is the Slovak Mernorial's EIure to 
specifically address this topic. 

89 See, Slovak Mernoriai, para. 2.88, gi W., and Slovak Counter-Mernorial, paras. 7.78 and 8.35, çea. - 
Slovakia stands in Ml by the statement in its Memorial that Szigetkoz will knefit from the Project, as 
quoted at Hungarian Counter-Mernorial, para. 1.142. 



Hungaryls allegation that the treatrnent of flora and faune in the Slovak Mernorial is inevitably 
l 

handicspped by the fact that "insuficient biological inforhion existed both in the 1977 and in 

1 98Y"" . Hungary obviously ignores the existence of t$ 1 975-1 976 Bioprojsci and its 1986 
I updat$' . As tu other bioIogica1 data collated by Czechoslovakia, the inventory of aquatic 
I 

fauna in the Danube was esrablished bjr the SIovak sciedtist Brîek in 1964 and inventories of 
I 

the floodplain fauna were gradually established h m  the ( 9 5 0 ~  - Current monitoring sites are 
I s b w n  un Illus. No. R-7 A. The documentation and inventory of flora in fit@ Ostmv was 
I 

completed in 1986 by Bertuva 8. And, as VoIume III h m o  notes: 
I 

- I 
"Thus the Bora of the Slovak floodplain ecosypems, including the Danube 
inundation area, can be considered as one of the best defined and best known of 
Europe. The Slovak scientists have therefore a]ways had and now have a 
potential to evaluate correctly and objecti?ely the influence of the 
GabEikovolNagyrnaros Project, including its variant "CM, on flora and forests in 
particula? . " 

The current monitoring sites for floodplain forests are shown on Illus. No. R-7 B. 
I 

12.3 I The prime focus of Hungaes assedment of Project impact on soils is on 
I 

the supply of ground water to the soi1 layer, which mmay be drawn up by capillary action for 
I 

utilisation by naturai or eultivated vegetation. It is clai+ed tthat 80 km2 would lose ground 

water rnoisture supply on a permanent bais due to the brojectP5. This assessrnent is once 

w Hungarian Coun ter-Mernorial, para. 1.144. 

91 See, Slovak Memonal, para. 2.17, gï ses. 1 
92 &e, Vol. III, p. 92. 1 
93 Se, ibid., p. 74. The surpnsing implication at Hungarian Founter-Memorid, I para. 3.55, that Slwak -- 

scientists have paid inmcient attention to ecologv i s  easi y refuted by a simple examination of the 
SIovak publications in the field. 1 

94 1 .  Vol. III, p. 74. As to the currem dam base, the EC Wu{hng Gmup report of 2 November 1993 
crincluded (a1 Hunguîan MemonaI, VoI. 5 (Pm IIj, h e x  18 [al p. 719): "Ai present a huge amornt 
of data are cuIIected" - which conciusion a p p r s  10 k acceptexi by H u n g q  in its "Scientfit 
Evduation". a, Rungarian Counrer-Mernoriai, Vol. 2, p. 3, where referace is made to the 
"abundance of . . . data". l 

" - Ibid, Val. 1, para 1.129. In facr. tbe figure of 80 hz dIegdly oniy Uic ara  that loses mb- 
irrigation during high water Ievels in the Danube, &, the Ioss is estimatai in an area which anyway 
onIy raived he mb-irtîgafion for a few weeks (at best) per iear. 







again based on implementation of the "Original Project", i.e., assuming a minimum flow in the 

Danube, a minimum fiow into the side ams, no account being taken of the additional discharge 

into the Mosoni Danube, and no allowance being made for the positive impact of underwater 

weirs. The claim is based on Plate 6b of Hungary's Counter-Mernorial. But this Plate shows a 

reduction in ground water suppiy to the soil Iayer where the preceding illustration, Plate 6% 

had shown no drop in ground water levels, which is wholly illogical: if there is no drop in 

ground water levels, there can be no reduction in ground water supply to the soil layer. A 

reference is also made tu TabIe 3.5 of the "Scientific Evaluation". This is no more convincing: 

if shows the area "continuonsly sub-irrigated" grior tu Projeci irnplementation as 135 km2 and 

the area pst-Project as 1 15 km2, the diflerence being 19 km?, not 80 km2.% 

12.32 Hungary also claims that there wouId be "important long term changes" 

to the chemical regime of the But this prediction again relies on the existence of drops 

in ground water levels. Such drops would not have occurred if Hungary had not refused to 

implernent the direct recharge into its side arms. Where direct recharge has been implemented 

- on the Slovak side - there has been no change in the chemical composition of (or water 

supply tu) soiIs; and, it must be stressed, the soiIs on the Slovak and Hunganan sides of the 

Danube are essent ially simiIar . 

12.33 In order tu iiiustrate the impact of the Project on capillary transport in 

f i t n i  Ostrov, a cornpanson may be made between the gruund water available for the suppIy ro 
soils in 1962 (prior to bed degradation), in 1992 @rior to the damming) and in 1994 (two 

years after implementation of the GabEikovo section of the Project through Variant "Cu). 

Figures 21-23 of Volume III (Chapter 1) hereto depict this cornparison, showing the adverse 

impact of bed degradation on capillary transport prior to 1992 and the improvement that has 

foIIowed Project irnplementation in the whoIe upper part off itn9 ~ s k r o v ~ * .  

1 2.34 With respect tu the chernical properties of soils, monitoring of -suils 

cornmenced in 1989 at 20 sites in z i tn~ i  Ostrov. The suil monitoring sites are depicted in Illus. 

96 m., Vol. 2, p. 86. 

97 - ibid., Vol. 1, para. 1.13 1. 

SeeVol.IiI,p.12. 1 



12.35 Hungary also devotes one paragr& to the adverse impacts to soils of 

water level increase~'~'., For Hungary, any impact is dad (in spite of the specifically non- 

natural situation represented by the status quo u. But this has no sense. a, any increase + 1 in the Gabeikovo section would merely be to the ground water JeveIs of 30 years ago, that is ta 
I 

the more nafural state pnor to bed degradation. Second, the paragraph in question is Iifted 

directly from the "Seientific Evaluation" - Save that :he final senteme in the "SWentific 
I Evaluation" has been omitted: "The Iast problem [saIinisation] is not a major ~ r ~ b l e m  for the 
I 

well-drained Szigetkoz area, but is a serious environmental hazard on the Slovak side of the 

Danube, panicularly in the low-lying poorly-d"ned , of the Eastern t t n ~  Ostrov 

region103 ." Once again, Hungaryls only airn is to portray z!n "environmental hazard", regardless 

of the façt that it docs not exist for Szigetkoz and therefok has no relevance to Hungary's legal 

arguments, and regardless of the fact that salinisation is 'cl has been a long term problern in 
I 

pans of the iitnq Ostrov and has nothing tu do with the ~ r o j e c t ' ~ .  In façt, the Projen 
I inwrporated rneasrtres to deaI with this problem, allowing for the drainage of the luw-19% 
I areas wtiich, coupled with surface irrigation, wouId lead tu the eventual fiushing out of excess 
I 

No. R-7 C and D. The results at al1 monitoring sites shoL that the onginal soi1 water rnoisture 

I o  -.* bid p. 47. 

IO2 Hrrngruian Catmter-Memonal, para. 1.132. 

'O3 - Ibid., Vol. 2. ai p. 176. Ernphasis added. 

IW Vol. III, p 55. 

regime was preserved (or improved) post-damming, and that the chernical regime is 

unchangedH. Thtre has been no change in the content and qudity of humus in the suit 
I (important factors influencing soi1 fertiIitqr), and there is no reason tu expect any such change in 
I the f u ~ r e ' ~ ~ .  It may also bt noted that within the direct recharge sflm it is possible to 
I optimise surface water fiows so as to maintain and improve soi1 conditions"'. 



Fiora and Fauna 

12.36 Hungary's allegations of adverse Project impact to fi ora and fauna in the 

Szigetkoz and, in particular, its active floodplain are misleading and greatly exaggerated. A 

"fundamental change in the original landscape of this floodplain" is predictedlo5. However, the 

reference to "original Iandscape" is very misleading for the floodplain referred to was reduced 

in the 19th Century to a strip along the Danube just 1-5 km wide. Even wittiin this slip, there 

is no truly original Iandscape. For example, 64% of the fioodptain furest cunsists of one 

species type - a hybrid poplar, which is a eultivated and harvested tree, specificaIIy umamral 

for the floodplain area. A detailed account of the changes in the flora and fauna in the 

floodplain as a resuit of human intervention prior to the damming of the Danube is set out in 

Volume II1 hereto, Chapters 4 and 5 .  

12.37 This is not to say that the flora and fauna of the region, as of 1989 or 

1992, were not of great importance. This is not questioned. And precisely because of tkis 

importance and ifs recognition by Czechoslovakia (and now Slovakia) the impacts that 

Hungary now aIIeges and, in patticular, the imminent "decline in biodiversity" cannot be 

' substantiatedlo6 . 

12.38 Once again, Hungary's allegations assume a drop of surface and ground 

water levels, although a new emphasis is placed on the value of regularly fluctuating water 

levels and the ecohgicaIIy harmfbl nature of undenvater weirsl". Indeed, Wungary considers 

that the "determining ecoIogicaI factor of AoodpIains is the cycle of flooding and drjring", that 

is surface water fluctuation1". Slovakia accepts that fluctuation piays a significant role But 

the flooding patterns that existed prior to the implementafion of Variant "Cu were in no way 

natural. The creation of the Danube main channel and the construction of flood dykes had led 

to more frequent and more extreme flooding, which was in turn aggravated by the isolation of 

the Danube side ams and higher velocities in the main channel. 

'OS Hungarian Counfer-Mernonal, para. 3.63. 

'% - Ibid., para. 3.50. 

IO7 m., paras. 3.35 and J -26. 

l a 3  M., para. 3.56. 



12.39 As the EC Working Groüp of Experts explained in their Iast report, 
I suficient fluctuation for natural ecoIogicaI reqiiirernents can be achieved through the direct 
I 

recharge system, although this majr not alIow a dupli<ation of the extrente and un-naturd 
l fluctuations in the pre-dam state1*. This confirms the Group's previous finding that the 
I 

irnplementation of Variant "C" allows the Boodplain to "devclop more n a t u r a ~ l ~ " ' ~ ~ .  h d d ,  l 
without the G/N Project, it is concluded (in Volume III h*) that the fi oodplain forest would 

have disappeared altogether: 1 
"Our experience since the end of the 1950s Ieads As #O condude that due to the 
decrease of water flows in the sidc a m  systm f&llllowing the regulation of the 
Danube riverbed, the retention of sediments in th2 Austrian and Gennan srretch 

I 
of the Danube and the continuing trend of the Danube riverbed towards 
aoîion, the iloodplain forrsts would eventuaily ha've disappeared on the Slovak 
side of the Danube river. The GabEikovo ~rbject  and Vanant "CM have 

111 Il prevented this regression . 

12.40 Furthemore, where direct recharge has been implemented (on the 
1 

Slovak side), there are signs of a positive increase in biodiversity and of a return to the more 
I 
I natural hiodiversiry of one century ago due to the multiple succession of new ecufypes. 
I 

Aiready, speciu that had been considered LocaIIy ex)inct have bew recorded again - 
particularly in the shallow areas of the ruervoir, the &novo and Rumvce side amis, the 

1 

lm - Sce, EC Working Gmup Report of 1 Deccmber 1993, ~un~bui Mernoriai. Vol. 5 (eM II), Annn 19 
Iar p. 790). "ReestabIishing the àyiiamics ofgrolrnd water IeveI flucfualians wiI1 10 fa] Iarge exlent k 
possibIe downçtream the rewwir." I 

Biskupicé side arms and in the reservoir seepage canals'12. For it is not only in the side arm 

1 IO I &, EC Working Group Report of23 Noventber 1992, ibid., Annex 14 fa1 p. 418). 
- 1  

areas that more natural conditions can be restored. The 

111 I &, Vol. III, at p. 87. Rungary contends, nevenheless, thar "93% ~f the tree species in the floodplain 
... tri11 wiih dl likeiihmd dry out as a Eonsequence of ~ + a n t  CH. Hungarian Chunter-Mernorial, 
para. 3.75. This daim is wholly without foundation and is considered at para. 13.09, et a.. below. 

I 

fast flowing main charnel of the 

" Vol. III, pp. 81-86. The conclusion 10 Chaptei 4 of 401. 111 notes (II p. 87) Lhat in relation to 
biodiversity: 

"As to plant biodiversity, there is no proof as to the lowering of &the phytogenofund from the 
expriena of two or more y w s  since the damming. To the contrary. new biotopes may 
a p p r  as a m u I r  of Ihe water r~harge inb fhelsidc arm sys?cm in the inundation area 
DobrohoS - Palkovibvo) and in the hrrge I i m e c  and IirioraI zone m u n d  the -Y 
rcçervoir, t d i n g  to a p~esrrmption in the favoitr of increased bidversify." 



Danube in the pre-dam state was not a natural environment and had resulted in the destmction 

of the main benthic (river bottom) and littoral cornmunities. The typical dora and fauna of the 

Danube river delta had been preserved to an extent in the side arrns, but the comrnunities there 

were being harmed by lack of water fiow. The Project increases flow into the side arms and 

reduces flow velocity in the main channel by around 30%. This allows the regeneration of the 

typicaI idand delta species. The creation of the reservoir both allows the revitalisation of the 

upstream n ~ e r  branches (at Kop& Rusovtce and ~ n n o v o  - where there has been a rapid 

regenerat ion of water organisms) and provides a vast new habitat, of particular importance in 

the littoral 

Birds [Avifauna) 

12.4 1 The Hungarian Counter-Mernorial and i ts "Scientific Evaluation" pay 

IittIe or no attention tu avifauna (the fauna of birds), although this constitutes one uf the most 

important indicators of the state of the environmerit and of changes tu it. J t  is particulariy 

appropriate tu test Hungary's "Scientific Evaluatiun" as cancerns fauna in generaI by examining 

avifauna: fIrsr, due to their mobility, birds are able tu react immediately tu enviromenhl 

changes; and second, birds are relatively easy to identify and count. Several Slovak scientists 

have therefore concentrated on this exercise, counting and observing avifauna and recording 

any changes in behaviour or habitat. The results appear in the specific data and conclusions to 

be found in Chapter 7 of Volume III. 

12.42 Of most importance tu this analysis are the field trips made by bird 

experts in the region of the Danube where the GabEikovo section of the Project is focated - 
including the old Danube, the Slovak side amç, the bypass canal and the reservoir - in the 

period frorn January to August 1 994lI4. Specifically identifie. were 52 different species of 

aquatic birds, on which the survey concentrated, each of which species is detailed in Chapter 7 

of Volume III, together with pertinent observations based on the particular sightings. Existing 

data has dso permit ted a cornparison tu be made between the presence and number of spscies 

I I 3  ~ e e ,  VOI. III, pp. 101-102 and r I 1-1 12. 

114 It should be noted ihat the Slovak sirrdies uincern onIy quatic birds. Aiihough a whole-year qcIe is 
needed to arrive at more definitive conclusions, a number of signifiant findings were made regxding 
the impact of the Project on aquatic birds. 



before and after damming. In total numbers, as hi& as 1,800 individuai birds in a particular l 
species wen recurdd in Mamh 1994 - and 11,000 in dugust. A distinct increase in ovedl 

I 
I nurnbers of birds in the region was observed, aIthough a decrease was registered in the old 
I 

Danube. One intcresting observation was the tende- oi m e  species, such as the wild dudg 
I 

tu prefer the reservuir - an attractive source of food for these birds - to the old Danube - as a 
I 

wintenng place and, in sorne cases, for nesting. Other birds who prefer the resirvoir are 
I 

and divers. 

i 12.43 The most abundant species seen in this region were the wild duck, the 
. I white swan and the wrmorant. But 13 rare species were also identified. Listed beIow are 

some of the more interethg sightings of birds: 

- In August 1994, a brood of 72 heron, and a flight of 15-20 pu& 

heron, were noted in the branch sysiem; 

- Also in Aupst 1994, 142 white edet and 68 black stork were sightd; 
I and it was noted that the white stork was a regular inhabitant of the 
I branches and the oId Danube, whiIe the white swan appeared reguIarly in 

a11 iocalit ies; 

- Wild duck were seen in al1 localities in large numbers; on 3 February 

1994, 1,500 wild duck were seen 'irnrning in the bypass canal about 
1 600 metres frorn the GabEikovo hydroelectnc plant. 
l 

12.44 Photographs of some of these birds as sighted are show in Illus. No. R- 
I 

8 A. B. C and D. In the past, the pusile heron had seldom been sighted in the region; but 
I during the 1994 field trips an increase in the number of these birds was observed. And a large 
1 increase of white swan was recorded - a bird that was quite rare in the 1980s and early 1990s. 

Four individuals of the relatively rare wading bird, the avoFet, were sighted in May 1994. All 
-Ï in aII, there has been recorded ,an increase in total numbers of birds, an increase in numbers of 

I species and an increase in rare species. In short, Hungary's thesis that the G/N Project would 
I drastically affect the fauna of the region is directly show to be wrung with the respect to 
I 

avifauna. The main problern for the birds is, in fact, the increased human activity and uhan 

settlements in the region, nrit the changes brought about under the Gl'N Project, which has 
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created different habitats favoured by différent species. In the downstream part of the SIovak 

branch system (rkm 1820- 182 1 )  a number of winter gathering places have been created away 

fiorn human activity with encouraging results. 

Fis h (Iththvofauna) 

12.45 The constnrctiori of underwater weirs in the d d  Danube d l  aIso have a 

long term beneficial impact on fauna and particulariy on fish. Weirs certaidy do not entail "a 

loss of natural ecological functioning" as Hungary c ~ a i r n s ~ ~ ~ ,  but rather allow for a further 

increase in habitat diversity by offering an increased variety in water flow rates, water depths 

and ~elocities"~. In areas behind the weirs and close to the riverbank, velocities would 

decrease. This woufd provide a favourabIe habitat for young fisk, just as the areas behind the 

groynes (stone jettieslthat were erected in the main channel riverbed for navigation purpuaes. 

The suitability of this new habitat is shown in Illus. No. R-9, where large gatherÎngs of young 

fish - so dense that they look like underwater vegetation - are feeding in the Iower velocity area 

behind a groyne. By contrast, in the centre line of the underwater weir, higher velocities would 

rernait~"~. This variety of velocities and potentiai habitats is far closer to the river's natural 

state than the oId high velocity main channel. A firther advantage is that riverbed degradation 

Hungarian Counter-Mernorial, para. 1.126. 

116 Hungary does not contest the beneficial nature of such variety, which it describes in its " S c i e n ~ c  
Evaluation" as forming part of the natural system: "The mer changing system of side branches with 
the deposition, srnuring and transprtation of sediment accornpanisd by a frequentiy inundated 
fldplain, is respnçible for ~e very great divezçity of habitats that existed and d i i  exist in this river 
section. Seairrd reaches of great deph, shdIow for&, diwted river arms, etc., are adjacent habitats. 
The fl uduati0II of discharges and wattr IeveIs was and s î I I  is a vital prerequisife for the existence of 
al1 spes of habitats in the wdands in this Dan* section." m., Vol. 2, p. 7. The creation of the 
main c h e l  and the isolation of the side arms had destroyed this habitat variety. 

1 1  7 There is, thetefore, no substance to Hungary's claim that undenvater weirs would create mere 
colmatation probiems such as to "limit the groundwater recharge function of the river". m., para. 
3.104. Hungaq's sole substantiation for its assertion is the "effects already observed in the side arm 
system". But, as noted at para. 12.22, above, these "effectsn show precisely the oppsite, b., that there 
would be no colmatation in the oId Danube due to underwater weirs. This is considered in greater 
detail in the Slovak Counter-Mernoriai at para. 7.40, et seq. There it is noted that flows of 
approxîmateIy 50 m'fs (with fIow ve1ocities of Iess than 0.25 rn3is) have been sdcient to prevent 
colmataiion in the SIovak çide arrns and fo ensm g d  recharge in10 the aqirifer tas crinfirmed by fie 
EC experts), and ha1 there is rherefore no ream fo suppose that higher flows irito the oId Danube 
(rvich hîghcr velocities, even if undemalter weirs are construçtedf would Iead to drnatation. 



will be haltsd, rci ~ u n ~ a z y  adrnitsl I'. The "erbed dl1 nd longer be a smooth, eraded surface, 
I 

and riverbed buttom imegularities wiII develop, leading again to an increase in habitat 

diversityl" . 

12.46 Hungary confidcntly predicts change, disappearance and replacement for 

the ichthyofauna (fish fauna) of the pre-Project state" . khe main substantiation for this is a 
I 198 1 study by the Slovak scientist J. ~ o l ~ k ' ~ '  . This study had importance in 1981, but les3 so 
I 

today, because it was based on the discharge ofjust 50 m3is into the old Danube and no direct 
I discharge into the side arms. Thus its conclusions are b a s 4  on input data that have changed 
I radicaily. Hungary alsu fails completely to take info account the decline in fish numbers and 

fish species long predating the "dedine in fish populationl", which it now predicts as a result 

of Project irnplementation. The causes of such decline havL nothing to do with the Project and 
1 have been precisely identified by the Mixed Commission for the application of the 1958 
I Danube Fisheries Convention (of which Hurigary is, of course, a member). 

12.47 As stated in the protocoI of the 23th session of the Mxed Commission 

(meeting on 3 - 1 0 April 1 989): 

"The hydro-meteorological conditions were gedeially unfavourable in the 
mentioned p e n d  (1987 and 1988). They were cqaracterised by a strong and 
long winter 1987, short period of inundation with ,maximum in the last part of 
April 1988. These unfavourabIe conditions together with kigher pollution 
iniluented negatively [the] reproduction and growth of fish, especially 
economicaIIy important sorts of fishes. The Mixed 'Commission stated that Iess 

11s Hungarian Counter-Mernorial, Vol. 2, p. 5 .  

119 Sm, Vol. II, hereio, Cornmenu to Hungary's "Scicnüfic ~ v & ~ a l i o n " ,  pp. 153-1 54. As to Hungary's - 
claim that the EC Experts "acknowledged the danger and futiliry af building weirs if Ihe Danube were 
only to receive a rmali flow" fHungarian Ccunter ~emorial. lpara. 1.126). thia ia rimply incarrat. In 
fact, the EC Experls nofed lhaf sonditions wouid k iutsyirabls for one tirh m i e s .  ihe suebn. 
Hungary niay nat consider this overIy signifia1 given that by the Agreement of 19 ApriI 1995, it has 
now acceptai that an undenvatcr weir k biriIt wifh a fiow 'intu the oId Danube of 4400 m31s, which 
Hungary wouid apparentiy wnsider to tic Iow. I 

120 1 Hnngarian Corrnter-Mernorial, para. 1.156. For a more detail+ rebu ttal of Hungary's daims, çee, Vol. 
II, Cornments to "Scientific Evaiuation", pp. 187 - 195, and Vol. III, Ch. 6. 

l 
121 k, aisa, Hungarian Couler-Mernorial. para. 3.57. and 401. 2, pp. 143, 144. 190 eg. II ir a 

distortion to daim that according 10 HolEik J., "58% of the side arm habitats were fo be lost", when 
HolEik's predictions were limited to habitats for ichthyofauna, hot to side arm habitats in general. 



fish was caught in the Panunian basin, especially in the joint Czechosiovak- 
122 i r  Hungarian section of the river due to worsened ecologicd conditions . 

The protocol of the 30th session of the Mixed Commission (held on 2-6 April 1991) recorded 

that: 

"The hydrological conditions were especiall y unfavoürable in the mentiuneci 
period (1989 and 1990). They were characterised by low water IeveI and 
higher pollution, which influenced reproduction and growth of economicdy 
important fiçh species. The Mixed Commission stated that due to [the] 

1= ri ecologicd situation, the catch substantiaIIy decreased . .. . 

It continued: 

"The Mixed Commission listened to the reports of the Hungarian, Romanian, 
CzechosIovak and Yugoslav sides on results of fisheries in the Panonian basin 
and stated that the catch of [the] majonty [ofl fishes in 1989 and 1990 
decreased due tu the Iuw water IeveI in the Danube which caused the isoIatian 
of branches. The Hungarian side drew attention tu the fact that the worsening 
of conditions for fishes in the Danube was connected not ody  with worsening 
of I-iydroIogicaI conditions, but aIso with the construction of water works on the 
Danube in Germany and Austria which Iimited migration and devduprnent of 

124 II higher number of economically important species . 

12.48 The Project would act (and Variant "C" has acted) to reverse this 

declinelu . F&. a huge new habitat is created in the reservoir, where species composition and 

zoopIankton biomass are higher than in the Danube main channeI, The abundance of food for 

ichthyofauna Ieads to the increased occurrence of economicaIIy prefemd species of fish. 

Second in the reservoir seepage canals the Iack of temperature extremes, good water qudity PP 

and high quantity of subrnerged vegetatiun create good conditions fur a rich benthic 

zoocenosis and subsequently an ichthyocenosis composed of about 25 species, including 

salmonids. Third, in the tailwater section of the bypass canal, similar conditions are created as 

122 Annex 9, herefo. 

12% - S e s  Annex 10, heretri. 

1 24 In pasagraph 2 of each profmI, the continuhg desr- in fiçh fatch was record&. The talai fatch in 
1987 $vas 12,849.5 fannes and in 1988 13,406.1 tonnes. In cornparison wilh the average catch in the 
years 1985 - 1986, i.e., 14,2 19.0 romes, the catch in 1987 and 1988 was Iower by 1,370.2 tom= and 
8 13.6 tonnes reptiveIy.  An even grealer d~rease  was recordBd for 1989 (9,983.9 tonnes) and 1990 
aust 8,850.1 tonnes). 



l in the main channd prier to darnming. Fish species preferring higher velocities and deeper 
I 

waters are established there (24 species in total, in 1994) and acceptable conditions for 

spaw ning are provided. 

12.49 Finally, the aquatic habitats in the d ~ d  Danube and in the side arms are 

irnproved. In the pre-dam state, the main channel was chiacteriscd by a low ichthyomass due 

to the bigh water velocity, the constant erosion of the riverbed, the high water turbidity and the 

low densi ty of food ~ r ~ a n i s r n s l ~ ~  . Post-dam@, the old banube has s Iowa flw velouty, a 
I more stable iiverbed and the fauna of macrumobcmhos (aquatic animais &ling on the 
I riverbed bottom) is richer. The food base is therefore improved and fish conditions generalIy 
I more favourable. In the side arms, the number of predatury species has increased and, due to 
1 the griaranteed water fiows, the danger of eutrophication is greatly reduced alongside 

anaerobic conditions and resultant fish destruction. Fuiher, it is now possible to regulate 

water flows so that optimum fish conditions prevail: 

It is now possible to predict a threefold increase in fish caich alongside the change in species 

composition in favour of economically praferred species. !he huge decrease in "available 6sh 
I production" claimed by ~ungary''' relate unly to its side arm areas which Hungasi (prior tu 
I the Agreement of 19 ApriI 1395) had, by political decision, deprived of the increased water 

supply that the Praject provided for. 

"The intake structure of the branch system rnakes lit possible to control water 
IeveIs in the branches, &,.tu controI the flow and Iength of time (according tu 

12.50 As to the "considerable fish destruction" allegedly recorded on 30 July 

1994 as a result of "a huge volurne of water [being] 'nushed into the bypass canal at 

water temperature), during which the spawning and 
specirnens and their nutrition can take place. This 

'" Hungarîan Cortnter-MernoriaI, para. 3.78. 

early development of yuring 
is important h m  the point 

of view of the phyIogenetic adaptation of fishes, in that it devdops their food 
I basis and rednces rnortdity of yottng specimens esqeciaIIy in the winter period. 

127 ii Thus, the conditions of fishery wiI1 be improved in this section of the river , 



~ a b ~ i k o v o " ' ~ ,  SIovakia must point out that no such destruction was noted on the SIovak side 

of the Danube, nor was any destruction reported by Hungary to the specialised institutions in 

Slovakia. Further, there was no huge volume of water flushed into the bypass canal, as alleged 

by Hungary. The water level on '30 July 1994, as for the days immediately before and fier, 

was stabilised in the reservoir at 129.03-129.17 al. No huge volume could be flushed down 

without a wrresponding reduction in the reservoir water level13'. 

12.5 1 Hungaryk daim that " 15 tons of fish perished" is not substantiated and 

the on-site evidence indicates that it is wrong. SIovak scientists carrying out sampling tests in 

the old Danube in January 1995 noted shoals of thousands of immature fish (as depicted in 

Illus. No. R-9): al1 the rheophile species (those preferring stronger cunents) may be observeci 

I and were spawned in the sumrner of 1994. This is a clear indication of favourable fish 

cundirions, inwnsistent with any daim of large-scale destruction. 

12.52 It is aIso noted that Hungary pays little attention tu the importance of 

recreational fishing. In the Bratislava region alone, approximateIy 10,000 people are Iicensed 

to fish the Danube for sport and there is no doubt that conditions for recreational fishing have 

greatly improved due, not least, to the creation of the reservoir, which can be stocked with 

i fish. Along with the profusion of white swans who have gravitated to the reservoir, as well as 

the and the diver, the fishing that the reservoir will provide will enhance this region 

environmentally for the people of the region. 

12.53 Hrrngary's examination of adverse impacts to fish concludes bjr recitirig 

the findings of its "Scientific Evaluation". These have b e n  responded tu in VoIume iï hereto. 

Hungary's erroneous allegations and Slovakia's response - based on detailed monitoring of 

actual impacts - are given below. 

1) BIocbng of the branch sysrems: Loss of floodplain habitats for spawning, nursery, 3eding 
aird wiirfering restrIf in a cotfside~able decreuse of $sh production. Fiskety pofentid of the 
Szige:rkOz area wiIf decfine. Luck of farge-scafe fish reçruirment Iras de~rimental e#ecfs on the 
fish popuiafions of f  he M m e  Danube fur a ) w  hundred kiiomfrres dowrrsrrm. 

129 W., para. 3.79. 

130 Water discharge into the old Danube was also stable and water temperature was normal. &, Vol. I I I ,  
pp. 120-121. 



l 
This is dirsffy disproved by the experiente in the ~ o v a k  sidt ams, whith shows tfrat the 
diversion of the Danube's waters caupled with tfre di,rect suppIy into the side arms has had 
an u~erall beneficid impact on fish popiiIations, which wilI furfher improve if remedid 

I 
mesures dependent on Hungafian toaperatiori - such as the cunstruetion of undemater 
weirs in the oId Danube - are irnplementedl". 

2) Changes in f i od  regimo: Subsoquent *eduction bf hbi/or  diwrsity, los3 of species, 
dimkishing productivi~ ai comrnunify Iewl due to the Litch from the Alpine charucîer flood 
mgïme fo  stable systern +namics. 

I 

The flood regime prior to 1992 wu far from naturdfu. Monitoring on the Slovak oide of 
the Danube has shown that there hm been an increase In habitat diversity finduding the 
new habitats provided by the reservoir and fht tai~&ater cand), large potenfial increases 
in producfivity and no Ioss of ~ ~ e c i e s ' ~ .  

The direct supply of wster into the side a m  ensu+ no inerease in flaw rates and the 
disappearmce of anaerobic conditions, Fish losses due to eutrophication in the side arms 
will decrusr Pollvted waters (if any) vil1 be more & ~ i c k I ~  diluted duc to the higher flows 
ia the side arms, The previous high fiow rate in the main channel was by contrast 

1 134 excessive and not conducive to a healthy fish population + 

l 
4) Dicrease in sflspended siif foad: Wder trmspnrerrcy is higher. Increuse in d m i ~  of 
submerged aquutic ~ e g e t a f i ~ n  feads tu an increase ift rhe bbrr~fdance qfphyfopitilj~h~ Cfranges 
in jsh community, thaf is n reducfion in nrtmber of rhe non-visuai predafors and omnivores. 
Ris& ofjsh morraliq due 10 nrraerubic conditions catrsed tj eutruphication. 

I 
The prevalence of non-predator specier over predator i ecies (which have a higher 
econornic value) long predated the damming af the Dhubeie. The new habitats provided 
in the reservoir, the side arms and the tailwater tanal bill reverse this situation1s6. 

5) Diversion of wafer into ihs bypass c ~ m l :  The higher discharge in the tailrace canal directs 
the shoals offlsh during fheir spawning migration to the tailwuter of the Gabèikovo Barrage, 
which is an insurmountable barrier and the bypass canal is an rrnsuifabie hhabi fat fur spmning. 

l 
Hungrry tries tc m a h  n rriticism thst wovld be equaliy Fn fact, more) applicnble to d the 
other hydrodertrir: projects on the Danube. The rriticism makes no sense here as the oId 
Danube, the ride sms pad the tailwater cmd (for riecies uho prefer greitu depthr) di 
offer good spawning grounda. For good fish toitditions it is far more important to r+ 

1 

134 1 ibid p. 1 10-1 1 1. As tu arraerobic conditions, se. ibid., pp. 24-25. 
a *  I 

135 Ibid., p. I I  1. - I 





I law13#, there was always more than enough time before either section of I the Project became operationai to correct any alleged lack of studies and 

to addrsss any probIern revealedlqO; 

earthquake risk at ail and, in any dent, was easiiy rernediable"' ; 

- Fourth, the ody concrete problem 

1 - Fifth, the analysig in totaI ignorance (or disregard) of the facts, 
I assumes that the Treaty partifs followed 1965 standards for 

identified in Chapter 6 of Hungws 

construction tu reflect earthquake risk that were soon outmoded and 

"Scientific EvaIuatiun" in respect to Nagymaros did not concm 

I never updated by the Treaty parties; 

l 

" ... reasonable grounds fh concern, review and 
reassessment of risks at the time that Hungary suspendeci 
construction works at and DunakiIiti and later 
twminated the Treaty .. . . 

- Sixth. Hungary's 1994 analysis in 

were: 

I But this fails to explain why Hungary never initiated the sort of studies 
I 

that it now argues were considerd necessary in 1989, either done or 

in conjunction with its Treaty partner . 
I 

the end only concludes that there 

139 Alitiough this is not a basis for treaty termination, as Slovakia 
a., above. 

141 Sec. Vol. I I ,  Comment 2 to p. 218. 1 

has show aime. Sec. para. 4.07, @ 

140 The time available in which to conduct such studies being 
Nagymos: and over 18 months in the case of GaMikovri. 

142 Hungarian Countcr-Mernorial, para. 1.170 (In. omitted). $er twa ycarr of rtudy, "theu c~ncems 
have çril1 no1 been aIIeviated", accarding to Hilngaq, k a u s e  Hungary refuses to accept the evidence 
thar shows ils "concerns" ta k unfounded. 

approximately five years in the EM of 
See, paras. 7.34, 7.57 and 8.35, above. 

The willingness expressd by Hungary in October 1989 10 p+ with the GabEikovo secfion an the 
basis of environmenîai and t~hnical  gmrmtrnr nvsals ,hi hatugay at ihat üme considerd 
eaRhquake risk as something thaf could k d d r  tvith under h e  Projecf and not as a reaçan for the 
abandanment of the Projecf. % p. 8-13, a m., above. 



A. Prior Study: Uadated Standards; the Extensive Ex~erience of 
Czechoslovakia (and Slovakia) in the Construction of  Power ~roiects  

I 2.55 Hungary's notion that the GiN Project was constmcted and prepared for 

put ting into operation at the end of 1989 withuut adequatc study of earihquake risk and based 

on oId-fashioned 1965 standards and analyses is totaIiy incorrect'" . The Czechosluvak and 

Hungarian scientists and engineers working on the Project kept abreast of the major strides 

being made in seismology starting in the late 1950s. Deep drilling techniques and other seismic 
I rnethods of exploration, developed p~incipally by the oil companies who conducted research 

throughout the area, 1ed tu new views about the structunng of the Danube Basin in which the 

GM Project is Iocated and tu the consfmcti~n of tectonic maps with the heIp of oil geologists 

in 1984 (Mahel), in 1985 (Fusan) and a Hungarian map in 1987 ( ~ ü l f o ~ - ~ a n k ) ' ~ .  

12.56 In 1980, Czechoslovak technical institutions completed the seismic 

microzoning of the area. In 1982, an assessrnent was made by Hydroprciject Moscow based on 

the most recent standards, supplemented by an assessrnent of seismic stabiIity, aII as part of the 

noma1 engineering process of constmcting a prciject such as this, involving continud 

I adjustments and verifications. All this research was reflected in revised design and engineering 

l noms and in a decision to remove the subsoil under the dykes, as is described in detail in 

12.57 Hungarian institutions, scientists and engineers were hIIy involved in 

this on-going process. For example, the determination of seismic Ioad was discussed with 

Hungarian experts, Polko and ~ i s t é t h ~ " '  . Major Ausirian and Yugoslav firms with extensive 

experience in water projects had been retained. The Skoda Works of Czechoslovakia, one of 

the worlds preerninent engineering companies, was a key member of the technicd team, as  

were CzechosIovak engineers and scientists who had gained extensive ex perience in the 

constmctian and operation of many other river projects. 

143 See, Vol. II, Comment 1 10 p. 28 1. - 

144 SIovak Comtes-Mernorial, Annex 25 @p. 385-387). 

14' See, Vol. 11, Comment 1 to p. 20 1. 



I 12.58 Moreovcr, although Hungary had Lrnple time in 1989 to contct any 

I I snpposed deficiencies in the study and assessment of earthquake risk before any such risk 
I 

might arise, no such studies were undertaken, commissi&ed, or even proposcd by Hungary. 

The Bechtel report that Hungary commissioned in July l b89 containcd no earthquake risk or 
I 

engineering assessment, for Hungary had not requested it . However, the 1989 studies that r Hungary comrnissioried to be prepared by Ecologia contained (in the second report) an 
I engineering assessment of the Projeci by an Amerîcan ertgir~er'~~; he praised the high quality 

of the engineering work, concluding that: 

"The Project as presently designed is sound from ah engineering viewpoint. AU 
the studies customarily associatcd with such a &ject appeand to have been 
made14a . II 

Certaid y a satisfacto~ appraisal Iike t his wouId not have been possible if the Praject contained 
1 

such an obvious engineering defect as the failure to take seismic considerations adequately into 
I 

account. 

I 
B. The Flaws in Hun~arv's 1994 "Scientific EvaIuation" of 

Earthpnake Risk 

12.59 It has been possible to respond to ~ u n ~ a r ~ ' s  assessment of earthquake 

risk in the short tirne allowed (it being rernernbered that HLngary1s contentions were disclosed 

anIy with the fiîing of its Counter-~ernorial) because, in tde course of the continual updating 
I 

customary on prcijects of this End, additional extensive seismic research had been conducted 

by Cndioslovskia (and Slovakia) during 1991-1994 to rdhect the possibilities opened up by 
I new technoIogy and advances in science149. In k t ,  in its assessment, Slovakia (with some 

outside assistance from s U.S. company in cornputer akalysis in light of the short time 

146 1 In con-, the h l d y  cammissioned by Cz~hosIovakîa dwîrig the pend thsf yaz undenaken by the 
Canadinn experts. HQI, directïy addressed this issue. It is regrettable thai Hwgaiy and its experts, by 
quocng pan of lhe HQI repon out of cornex& have atlempld /o conceal Lhe fact Lhat the HQI reprt (i) 
uprersiy stiited h t  ihe prcliniinq sfudies of eanhqnale ns$ met sunent intemationai standards and 
(ii) failed to indiate the slightst reason on account of earîhquake risk to delay or rnahfy the Project. 

147 Professor Hamy Schwartz of Ckrk University, Worcester, As. Hungay'r pleadings have ated (he 
Ecologia reports with approval. . 

1.18 Hungarian Mernoriai, Vol. 5 f p a ~  11, Anriex 6 (ai p. 87). 

'49 SIovak Counter-Mcrnvrial, Annex 26 (al p. 390, B.). 



available) obtained and processed actual data in the region concerned and constructed 500 
different geological and geotechrucal rnodels for various geological environments of the area. 

In contras4 Hungary's analpis has used infunnation obtained in 0th- areas snch as ItaIy and 

Australia for purposes of extrapolating its theoretical analysis, which relies on inadequate or 

incorrect data. 

12.60 Slovakia's detailed technical anaIysis is tu be found in Volume II1 hereto; 

and specific responses to allegations appearing in Hungary's Volume 2 may be found in 

Volume II hereto. Therefore, only certain examples of major weaknesses and flaws .in 

Hungary's evaluation wiII be mentioned here. But SIovakia wishes to bring tu the Court's 

attention that it has expended a great deal of the time of its top experts, as weII as money, in 

this review of Hungary's earthquake risk thesis - a thesis that, at the end of the day, can only be 

desci bed as frivolous. 

The Kornirns Eadhsuake of 1763: The New Authoritative 
Reassessrnent Ignored bv H u n ~ a w  

12.61 The Komarno earthquake of 1763 is the only recorded major seismic 

event in the region of reIevance tu the GCN Prciject. Hungary bases its evaluation of 

earthquake risk on the existence of this earthquake and the assumption that it can be 

established as having had a magnitude (M) of 6.0-6.5 on the Richter s c a ~ e ' ~ ~ .  Despite al1 the 

scientific works referred to in Hungary's earthquake evaluation, nowhere in eitkr the text or 

the annexed references section is there to be found the authoritative new study of this 

earthquake published in 1991 by Bune (a Russian), Broutek (a Czech) and Szeidovitz (a 

Hungarian), This study concludes that the 1763 K o m h o  earthquake's magnitude and 

intensif y have been overestimated and that, an the Richter scale, it did not exceed M=5.7. This 

would correspond tu an intenaty of 8.5 MC§, but this value of intensity wouId be valid for 

150 The vdidity of çcientific caIcuIations of the kind involved in earthquake prdction naturaIIy depend 
entireIy on the mnecuiess of the facirial inpuls from which they are denved. To simplify a rattier 
t a c h n i d  dixussion. it may k A d  thai there are i i r e  componenls to rneasrtre in studjlng an 
earthquake: (i) - most widely expressed today by using the Richter d e ;  (ii) ifs infensitv. 
cxpressed either on the MCS or MSK 12digit scale (conversion from magnitude to intensity can k 
made approximately for example M 6.5 on the Richter scale = 9 Il MCS or 9 i l  MSK); and (iii) its 
acceleration, the mosl important component in 'determining the çeismic load (the key factor in 
earthquakt engineering). " M  is magnitude, "Y is inrensiiy. 



K o m h n ,  but for GatiCikovo, 45 km away (the extént of distance from an earthquake's 

epicentre being very significant in this region). 

12.62 In eanhquake analysis, evuy decima1 point is important; a m e  
I 

mathematical cornparison of figures does not reflect ihe very substantial differences in 
I 

magnitude and intensity betwesn, on the one hand, M=6.5 and 1 = 9 +1 MCS; and on the other 
l 

hand, M = 5.7 and I = 8.5. By ignoring the most up-to-date and widely acîepted assessrnent 
I 

of an earthquake on which its analysis depended, ~ u n ~ a % s  analyris ir fundamentally flawed 
I 

from the outset. 

Run~arv's Greativ Exaeeerated kalcu~ation of the Kev Factor of 
AcceIera tion 

the accelerograms could be very accurately calculated sincC situated there is a geothemal weH 
I of a depth of 2,582 metres, revealing the details of the snbsoil. They aIso had at their disposal 
I seismic reflection sections. These meaçurements were reprocessed with the hdp of a U.S. 

company. Slovakia's calculations so rendered show J3ungkiss ealculations of accclerations to 

12.63 But it is the calculation of the most 

be in error by a huge margin15' : 

important component, acceieration, 

" ... we present herewith the results of a cornplex dnalysis of accelerations and 
spectral parameters of wave motion camed out, dithin the whole area of the 
GabEikovo Projcct, using in the calculatioos s vari& of parameters, epicentral 
areas and real neolonic environment. 

where Hungary's results are most exaggerated - seemingly almost to fit the demands of 
1 Hungary's case before the Court. Slovak experts have caIcuIated the accelerograms of 
I expected earthquakes, uaing most advanced techniques, h m  which 500 direrent modeis were 

151 I A derailed explmation of how Hungary's calcuIations are seriousIy mistaken may be f w d  in VoI. m. 
Chap. 10, Part 1. I 

constructed for different sites within the G/N Project. In 

I These results have shown thai the maximum calculated accelerafion applicable 

'52 Vol III, p. 197. Ernphasis added. 

the locafity of the GabEikovo step, 

for the GabCikovo Project, and obtained by means 
[Maximum CredibIe Earthquake] equals the value 
asserted in the pungarian ~ounter-~ernorial]'~~ ." 

of calculafion of the MCE 
0.0796& and not 0.3g, as 



C. Hun~aw's  Fortuitous "Discoverv" in 1994 of a. Previouslv 
Unknown FauIt Line Nearer tu GabEikovo 

12.64 In a report dated September 1994 prepared for the GeologicaI Institrite 

of Hungary by a Hungarian scientist (2. Balla), a previously unknown fault line (given the 

name "Gyür-Beçske fault line") in the region is mentioned for the first time. This timely 

"discoveryu - the caIcuIafions to establish its existence have by no means been completed - has 

the convenient effect of reducing the distance between GabEikovo and a "known" fauIt Iine 

from 45 km (the distance to a previously hypothesised fault Iine passing through K o m h o )  to 

20-25 Combined with the flaws in accderation calcuIations noted above - and the 

ignonng of the up-tu-date (and decreased) estirnate of magnitude of the Kom6rno earthquake - 
th is  distance shortening exercise Ieads Hungary b conclude: 

"In the worst credible scenarios, therefore, facilities at Dunakiliti, çunovo and 
GabEikovo wouId be just within areas of potential Iiquefaction surrounding the 

154 II source zone - 

This sort of analysis can only be regarded as suspect. In any event, even if such a fault line 

could be supported by data., it would not represent any increase in the risk of earthquake 

damage at Gabf ikovo, as has been shown in the recent study by SIovakia appearing in VoIume 

III, Chapter I O (Pari II), hereto. 

D. The Assumed Gabëikovo Fault Line 

12.65 Similarly, there is na proof that a fauIt Iine nins through GabCikovu, 

although on the basis of various hypotheses its existence has been assumed. If such a fault line 

exists, there i s  not the sliahtest evidence that it is an active fa~lt'~~. In fact, nowhere on the 

' 53  Obviously, Hungary is hesitant oves this "discovery". Fig. 6.2 in Voi. 2 of rhe Hungarian Counter- 
Mernorial describes what is d l e d  the "Gyor-Becske line" as no more than a "large topographie stepn. 
Les, Vol. III, Chapter 10 (Part II) for the reasons why this alleged "fault line" m o t  be accepted for 
total Iack of any substantiation. It is even more surprising that Hungaq now contends that the ço- 
caIIed "GyOr-Becske Iine" is more impnant  seismicaIIy than the KomBron-Berhida fauIt Iine, for 
which nibstantiation exim. Ses IIIus. No. R-IO appearing at para. 12-72, EKIow, where the thre 
hypfierical source zones pmpsed by Hringary in the vicinity of the G/N Projecl are pIotted on a map. 

154 Hungarian Counter-Mernorial, Vol. 2, p. 217 (emphasis added). a, Vol. II, hereto, Comment 8 to p. 
217. 

155 Neither iç there evidence esfablishing the propo& "Gy&-Becske fauIt Iine" to lx acfive. 



SLuvak side ofthe Danube in the region of the GfN Projec have any of the fault lines identified 

or hypothesised been shown to be seisrnicalfy active. i 
12.66 Hungary's "Scientific EvaIiiationl' 

GabEikovo fault line as an active fauit by means of 

argument: 

Comment: A shift of only 700 m from an active fd line would pite 
1 obviousiy have afforded nu d e d  protection. So this contention makes 

no sense. In fuct, C~echoslovukia mjrely foIIowed the st~nrLird praciice 
I 

of no1 building direct& over a pus~~tIafed fadi firIe because of fhe 
I possibifiv of diffenf rafts of set flernent of the srrbsuil fcryerI if indeed a 

fatilt lay benearh the surfuc~. 

tries tu portray the {su-called) 

the following (unacceptable) line of 

- 
f 

I 
First Hungary contends that the GabEikovo step was rnoved 700 rn 

I 
away fiom the supposed fauh Iine, in recognition of the belief that it is 

- Second, since the author of 6 of Hungary's "Sduitific 
I EvaIuation" aIIegedIy lacked data about the "GabEikovo faulti', he felt he 
1 

was entitied simply to conclude that the "fault" was "an earthquake 

source" and that "levels of peak g r d n d  acceleration greater than 0.3 g 

may be applicable tu ~abtikovo"'~~. 

an active, dangerous fault capable of 

Commrnr: In orher wor&, the lack 'of access to exising dda to the 

ovrhor O/ lhis Chopter le& HunSary to the siortling conclusion t h *  it 
I 

mrlsi be asstmed thar an earfbquake of major proportfions wiIl strjke I Ga6Efkov0, having a peak ground acceltmtrion even exceeding '0.3g, 

producing a major earthquake. 

156 VOI. II, hento. Comment 4 ta nScientiîïc Evaiuation". p. h14.  tic R ~ I I  staiemsnt reacis: 
l 

"1 have not m n  the resrrlfs of the investigations of q e  fadt iine in the immediatt vidnity of 
GabEikovo. which werc canied oui by the SIovak sidp 1 am thexfore m b l c  to cornent on 
shc capacîg of ths f d t  and ir is wssibie fhat this fauIt should also ix considered as an 
earthquake source. if includad, l wels of peak ground acceIeration greater than 0.3 g rnay be 
applicable to GablZikovo." (Emphasis added.) 



which Siuv~kia's caicu~aiiom havr demomfrated is 4 fimes £00 high for 
un earrhqunke occurrinp nt Komdmo ofM = 5.7 and I = 8.5. 

E. Flunearv's Refusa1 to Acknowled~e the Evidence of Im~ortant 
Safetv Measures Tmken 

12-67 Hungaryis "Seienti fie Evaluat ion" ignores important evidence 

inconvenient tu its hypotheses. Mer the most careh1 investigation by the Treaty parties, dl 

soi1 materials in the areas of the dykes and dams prone tu the danger of Iiquefaction in the 

everit of earthquake were rernoved and repIaced by graveIs as attesteci tu in the HQT rep~n"~. 

Hungary questions this, relying for sole support on: Finta, L. 1990, "Death is Iurking at 

GabCikovo", Reflex, Nos. 2-5. K o m h o  - a reference to a non-scientific article appearing in 

the popuIar press, not in a technical journal. The facts conceming materials' removal and 

replacement of potentially liquefiable materials are well known to Hungary who participated in 

this work, and these safety rneasnres were verified by HQI. The irefutable evidence has been 

presented to the ~ourt '"  - 

F. Conclusions: The GAY Proiecf is Loeated in a Re~iun that is Neither 
SeismicaHv Active Nor At Hieh Risk of D a m a ~ e  from Earthquakea 

12.68 In its "Scientific Evaluation", Hungary eventually concedes that the 

region of the G/N Project is not seismically active: 

"Despite the difficuIties with cumpleteness of the historîcaI record, it is evident 
that the present rate of energy release is relatively Iow when cornpared tu more 
active regions of the world. In regions of low rates of energy release it is 
extremely dificult tu assess a tectonic frarnework with certainty, and this 
uncertainty will be carried forward in the assessment of seisrnic hazard''g ." 

In other words, there is a lack of data on which to make an assessment of earthquake hazard 

because there has not been much seisrnic activity in the region. Nonetheless, in its Counter- 

157 SB, Vol. II, heretq Comment 6 to "Scientific EvaIuationn, p. 204. 

I" The reprt crincerning t h e  meamres appears in Vol. III, Chap. 11. Two copies of cxtensiw fechniml 
dwurnent;itian have k n  furnished 10 the Court. 

lS9 Hungarian Counter-Mernorial, Vol. 2, p. 207 



l Mernorial, Hungary seerns tu portray the region as being active seismicaIly, mentiunirtg a series 
I of earthquakes centred in the region u f ~ o r n i r o m ' ~ ~  and concluding  th^: 

l 
"This frequency of damaging earthquaker contrastk with the quiescence of the 
region portrayed in the SIovak ~ e m a r i a l ~ ' ~  ." 

12.69 The Slovak Mernorial states sornetlhing quite different refemng, 

to the seismic activity near Komarno, and concluding that : 

1 " . . . seismic activity is- not of a degree suscient tu pose a threat either to the 
large cities that have been built up in this regibn or to the GM Syiltem 
structures which had of course been designed to withstand seisrnic movements. " 

I 
This concIusion is confimred bjr the 1390 HQI report wI;ich, on the basis of a review of the 

1 stability of the GM Project structures (including a review of the verification by the Treaty 

parties in 1982 of the stability of the dykes if they were exkosed to various degrees of seisrnic 

shock) and of the parties' calculations of maximum acceleration (which it reported followed 

several rnethods including a method generally uscd in N&h America) concluded that "such 
1 

[seismicl phenornena were not tu fear, as indeed the historîcaI data indicated"'d2. The SIovak 
I Memurial also refus tu four independent strrdies verîfying that the maximum seismic intensity 
I 

appIied, which the Project structures were designed and buiIt tu withstand, provided adequate 

securityl" . 

1 2.70 The Hunganan Counter-Mernorial 

161 Refemng to the Slovak Memonal, para. 2.60. 1 

gives the false impression that 

150 Ibid., VoI. 1, para. 1.164. The onIy important emhquake in - 

1 62 Ibid., where the relevant portion of the HQI report is cited. - 

'63 m.. paras. 2.63-2.64. 

1 rn Hungarian Counitr-MernoriaI, para. 1.165. 

allegedly active fauhs running within 20-25 km of GabEikovo must be assumed to be capable 

of producing earthquakes of the magnitude of the 1763 Kimanio earthquakclu . There is no 

the K o m h o  area murred in 1763; but 
Hungary's "Scientific Evaluaticnn attempts ta confuse the picture by referring w "severai hundred 
earthqu;ikes" in the Ko-o region, relyiq on BaIIa ( 1994)J who was the Hungarian scienfîst who in 
1994 dso "dixovered" the new fault Iine mentionai in pra! 12.64, abve. It is ody the 1763 ment 
that figures in Hungary's dcuIations & para. 12.61, l o v e ,  as to how the magnitude of this 
earthquake has bBen over-estimated by Hungary by ignoring the rnost recent authoritative study on the 
matter). 
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scientific basis whatsoever for such a conclusion, nor indeed for concluding that any of the 

various fauI t s, imaginarjr or red, are active16' . 

12.71 The only important historid earthquake near to the region was the 

1763 event with its epicentre near K o m b o ,  connected with the Komarom-Berhida fault line 

some 45 km from GabEikovo. A worst case scenario wouId envisage an earthquake of M = 

5.7 and 1 = 8.5 occurring again along this fault Iine. Its probable effects at GabCikovo cm be 

determined by calculating its acceleration, which Slovakia has shown would be 0.079g - 
approximately four times less than the figure erroneously calculated by Hungary - well within 

the safety standards'inc~~orated into the Gm Project in the construction of its dams, dykes 

and other constnrctions. Jf: is dso cornpletdy incorrect scientifIcaIIy to assume that such an 

earthquake might occur anywhere else in the area. 

12.72 The source zones postulated by Zsiros ( 199 I), with the addition of the 

"Gyor-Becske source zone" postuiated by BaIIa (19941, have been plotted on IIIus. No. R-IO, 

and overlaid on a map of the region to the same scale. This map shows how the entiirely 

hypothetical. "Gyar-Becske fauIt fine" (and source zone) - ody "discovered" in 1994 - has the 

effect of moving a postulated eatthquake zone some 20 km cioset tu GabEikovo as weI1 as 

even closer to Nagymaros. However, the dots representing earthquake epicentres, bas& on 

historical date between 1400 and 1990 (after the Hungarian study Zsiros, a'., 1988) show 

cIearIy that the GabCikovo section's reservoir and brpass canai and the Nagymaros step lie far 

away h m  the most active area - within a region generally considered as having reiatively low 

seismic activity. 

165 In this regard Hungary makes this incorrect mrtion: 

"It iç ampted as correct praciice ilut, in estabIishing the worst case s c e e ,  rhe maximum 
credible earhquake is assumed fo act anÿwhere within the S O ~  zones identified." m. 





CHAPTER xm. PRUJECT IMPACTS NOT RELEVANT TU ~ N G A R Y * S  
LEGAL ARGUMENTS 

SECTION 1. Al!e~edly Adverse Imaacts on Apriculture and Forestrv 

13.01 Slovakia has show in the Introduction to this Repiy that certain of the 

adverse Project impacts alleged by Hungary are not relevant to its legal arguments, regardless 

of whether they can bc proved: for example, if the 1977 Treaty parties chose to exchange 

receipts from hydrodectricity production for the Iess important economic benefi ts Eom 

agricrrIturaI and forestry production (qtoO non), they were at fuT1 liberty tu do so. From this it 

naturaly foIIows that the impacts aIIeged by Hungary to agriculture and forestry do nut have a 

legal linkage to its daims of an ecoIogica1 "state of necessity", or to alleged breaches by 

Czechoslovakia of the 1977 Treaty. Hungary does not claim that the adverse impacts here 

were unknown in 1977. Hence, it is difficult to see how these sarne impacts could suddenly 

create a state of necessity in 1989'. And there is no provision in the 1977 Treaty relating to 

agriculture or commercial forestry. Hungary's arguments in relation to Articles 15 and 19 

cannot be appIied here. Hence, agriculture and forestry are treated separately from the other 

adverse "environmental" impacts aIIeged by ~ u n ~ a $ .  However, regardless of the above, it is 

stress& chat the Project as it developed did not have adverse impacts on agriculture and 

forestry production. 

13.02 Four other introductory points should be made in relation to Hungaiy's 

treatment of impacts to agriculture and forestry in its Counter-Mernorial. m, its treatment is 

noticeably insubstantial. As to the impacts of the "Original Project", Hungary devotes just 

1 three paragraphs to agriculture and two paragraphs to forest$. This almost appears as a 

recognition of the dubious IegaI relevance of its allegations. Second, the claimed impacts are 

I &, para. 5.08, et S.. ahve. 

2 It ~night aIso k IogicaI fa consider Hungary's ailegaiions as io cornmerciai fislieries at this juncture. 
AIthough the commercial fishing of the Dariuk is de minimis in cornparison to fie importance of 
agricuIture and forestry in f i t@ Oçtrov and Szigetkliz, it is nonctheIess a commerciaI activiîy which 
involveç the deliberate modification of the natural environment, i.e., by the introduction of 
economically valuable s p i e s ,  by the stocking of preferred v i e s ,  etc. Thus, alleged damage to 
commercial fisheries is not of the same legd significance as alleged damage to the natural icthyofauna. 
It is more "eoonomic" than "environmental". Howwer it would have k e n  too confusing to consider 
impacts to wrnmercially valuable and non-valuable fish separately. 

I 
I 3 Hunganan Counter-Mernorial, paras. 1,134-1.136 and 1.137-1.138. 
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founded on the assumption that the "groundwater-table could have been reduced in much of 
I 

the Szigetküz if the Original Project had b e n  impleme~ed" and that thû waild have rerulted 
I 

in "changes tu soi1 and water quality"4. It has dready been demonstrated above that Hungary's 
I 

reliance on the concept of the "Original Project" is artifilal and that the Pmject would not and 
I 

has not eaused negat ive changes to soils and waters' . Third, the geographiîal a r a  considercd 
I 

by Hungary is ves, limited. No adverse impacts are alieged for the Nagymaros section: it is 
l 

only the Project impact on Szigetkoz that concems ~ u n ' ~ a r ~  and, in terms of forestry, the area 
I 

of key importance to Hungary is simply the active flobdplain, as depicted in Illus. No. R-4 

(appearing at the start of Chapter ~ 1 ) ~ .  

show that sornehow it waî prevmted frum using the direct recharge systm that would have 
I 

I 

i 13.03 F a ,  and in pariicular with regard tu its treatrnent of the impacts on 

rnaintained ground water Ievels and wouId have avoided any adverse impacts tu agriculture. It 

agi-kuIturaI production of Variant "Cu, Hungary goes tu 

is argued that the Dunakiliti offtake couid not be uied because of "low upstream water 

great and whoIIy unredistic Iengths tu 

l e ~ e l s " ~ .  But this offtake was designeci for use in conjudction with the Project darnming of the 

river (at rkrn 18431, which damming was expressly prevénted by Hungary. The inability to use 

the Dunakiliti offtake resulted solely h m  Hungary's o\ull actions. 

1 
13.04 Moreover, now thaf Hungary has finally agreed tu the construction of 

I the underwater weir at 1843, the DunakiIiti ofilake cm be put into operation and al1 the 
I 

adverse irnpacîs to agriculture which Hungary alleges t+ have recorded as a result of Variant 
I "Cu wiII disappear. This decision was raken by Hungariy in AprîI 1995~. But at the tirne of 
I writing its Counter-Mernorial, Hungary still argued against the construction of such an 
l 

undemater weir --on the wholly unredistic ground that it engenders "the loss of the Danube 

4 m., paras. 1.134 and 1.138. 

5 Sec. paras. 11.10. et m., and 12.08. g a.. and especipy I 12.31, et sea. above. &dm, 
Coun~er-Memcirid, para. 7.42, S., and genedly, Chap. 7, Sec. 2. 

6 l B. dm, SIovak Coitnter-Memarial, para 7.87, and Iltus. No. CM-% 

7 Himgaian Counter-Mernorial, para. 3.66. 

3 Annex 1, hereto. 





for international and IocaI navigationug. It is as if the bypass canal did not exist and that 

navigation had not actuaIIy been transferred to the canal. Cmcially, however, Hiingary does 

not seem tu question, in its Counter-Mernorial, the fact that use of the direct recharge systern 

would prevent any drop in agricultural production. It simpIy cornplains that the "trade-off for 

the rise and stabilisation of ground water levels" would be the loss of the Danube for 

navigation: "The other alternative [tu undenvater weir constmction] is to endure significant 

Iosses tu agrÎcultrrrel' ." Slovakia notes that Htlngary has, if belatedly, decided against this 

second alternative. 

13.05 As rioted above, Hungary's discussion of Project impacts tu agriculture 

is premised solely on the existence of a decrease in ground water levels" . It is explained that 

in the pre-dam period 53% of Szigetkoz had sufficient ground water available for nahiral sub- 

irrigationI2. This means that appmximately one-half of the Szigetküz famiand did have 

suficient ground water avaiIabk and muid therefure be subject ta no impact at al1 h m  the 

Project - other than a beneficial oneI3 : even Hungary's failure to implement the direct recharge 

system could not have affected negatively the yield of the crops cultivated on this f d a n d .  

However, implernentation of the direct recharge system may affect ground water IeveIs tu a 

positive extent for, as shown in Illus. No. R- 1 1, it brings tu a halt the long tem deterioration in 

ground water levels and creates more favourable conditions for agriculture: 

I 
9 Hungarian Counter-Mernorial.. para. 3.57. The possibiliry of confinrring to use the old Danuk for 

navigation depends on discharge rates and the design of the undenvater weirs - in other wordst 
navigation is far from k i n g  excludd. Hrrngav d m  noi explain why internationa1 navigation vcsseIs 
should wish to use the old Danuk in the face of ttre greaiIy nipenor conditions offered in the bypass 
canal. 

I O  Tbid., para. 3.68. 

1 1  % generally, Vol. III, Ch. 3, Sec. 2. 

Hruigary d m  refer to the Ioss of 390 hectares "dut io construction activities" (Htuigarian Counter- 
Mernorial, para. 1.135), but these were irretncvabiy Iost p& to Hungary's srispension of wrirks in 
1989 and have never k e n  citd as a reason therefor. Also, in cornparison with the loss of Slovak land 
for construction of the reservoir, the bypass canal and the GabEikovo step, this loss to Hungarian 
agriculture is very srnail. 

12 Ibid., para. 1.134. 

l3 In fa, H u n g q  dieges that due to the drop in gmund water Ieveis in Szigetkiiz since the damming, 
sub-irrigation has been Iost on one fifth, not one half, of arable land. m., para. 3.69. 



"The influence of the long-tenn trend of ground Iwater lwels decrease before 
the operation of the GabEikovo dam ... and the unfavourable changes aAer the 

l operation of the structure prognosticated by some authors are not evident 
I 

dunng the balanced monitoring period (two y e r  befure the opnation, one 
year of transition and two years aRer the damming). No negative changes of 

I the water content in the zone of aeration occurred. On the contrary, the 
rnonitored courses of the water content in the =&ne of aeration in the uppcr 
fitn? Ostrov Sites, on the lefi-side area of the by&s canal and downstrearn of 
Gabcikovo are showing the increasing trend'4 ." 

1 3 -06 As H u n g q  accepts, "irrigation may compensate" for some of its (self- 
1 imposed) "\osses"". lt alleges, howwer that the sources of irrigation water have been 

adversely anècted, 18% of boreholes in Szigetlioz becoding unusable. But this is perf'ctly 
1 

normal. With the drop in ground water levels resulting h m  Kungary's refusa1 to implement 
I 

the direct recharge of its side amq certain shaI1ow welIs necessarily becarne "unusable" or at 
I least less e5cient. But the underiying aquifer has a depth of hundreds of metres, so water is 

abundant; the ody question lies in the siting of the well!! and their depth. One solution is 
1 therefore simply to  excavate deeper wells (as Hungary itself ackn~wledges'~). A more 
I constructive approach, eventuaIIy chosen by Hungasf, is to increase gruund water leveIs by the 

irnplementation of the direct recharge system. 

13.07 Volume 1 of Hungary's Counter-Mernorial dues not indicate the 
I 

percentage Iosses in crop yield which, according to its "Scientific Evaluation", can be 
I attributed to Variant "C". But it caIcuIates that approxirnately one fifih of yieId reduction in 
1 

Szigetkoz agricultural production in 1993 was due to reduced ground water levels". The 

more important factors were found in the "Scicntific Evalu4tion1' to be (i) that 1993 was a very 

14 See, Voi. III. p 44. Hungary accepts that gmund walcr iyels dropped around lm since the 1960s. 
See, Hungarian Counter-Mernorial. para. 1.101. Sq. ai? the EC Working Group repMl of 1 - 
Decemkr 1993: "due to the i n c r e  of wund water tables pn the SIovak temtoo an incrcare, in the 
capillary water nipply for the Slwakian agricultural a m  h y  taken place." With an equivalent water 
recharge (40-50 m3/s) into the SzigeWzside m, the v e  benefificial impact war predkM for 
Hrrngary by the EC Working Group: "Due to the increase of ground tuater tabIes on htIt the Slovakiari 
and Hrrngxïan remtory an i n c m  in the capi I Iq  waier skpply for agricrrItrua1 as weII as foxstq 
a r w  c m  be expecfed." Hungaian Mernorial, Vol. 5, parf II$, Annrx 13 (at pp. 785 and 791). 

1 
15 Hungarian Counter-Mcmorial, para. 3.70. 1 
16 m., Vol. 4 (II), Annex 20 (at p. 778). I 



i dry year h, low precipitation) and (ii) the low usage of fertilisers due to changes in 

agricultural management practices. Tt wouId seem that either Hungary has iiftle confidence in 

the surpnsingly precise calculations conrained in its "Scientific ~valuation"'~, or that it 

considers that the calculated figure is rather low and does not fit easily with the extremely 

adverse impact on agriculture predicted in its ~ e r n o ~ i a l ' ~  . 

13.08 Insofar as Hungary's concIusion - "that there h a  been a signifrcarit Ioss 

in productivity attributable ta changes in groundwater l e ~ e l s " ~ ~  - is correct, SIovakia must 

point out that these changes were specificalIy non-Proj ect impacts, that the Proj ect provided 

for the design and construction of the Dunakiliti offtake with its ample capacity of 250 m3&, 

that Hungary now accepts that its use would prevent any adverse impacts ta agriculture, and 

that Hungary has, in part for this reason, now signed an agreement allowing for this intake to 

be put into operation2' . 

13.09 Hungary introduces its brief section on the impacts of the "Original 

Project" on forestry by emphasising the high productivity of the forests in the active Doodplain, 

that is their high economic value. This is aIso the prime fucus of the consideration of impacts 

to forestry in Hungary's "Scientific ~ v a l u a t i o n " ~ .  It is certainly true that forests in the active 

- - '' Hungary ampfs: "The impact of the diversion of h e  Danuix is howevtr dificrrlt 10 predict as other 
factors influence annual a g r i c u I ~ ~  yields." m., Vol. 1, para. 3.71. &eV dso, Hrrngarian Mernorial, 
para. 5.121. In the face of this, the estimation in the "Scientific Evaluation" of a 22.2% reduction in 
yield due to diversion cannot be accepted. 

19 SR, Hungarian Mernorial, para. 5.7 1 - 
20 Hungarian Corrnter-MemuriaI, para. 3.7 1. 

21 For the beneficial impacts to agriculture recorded on the SIovak side of the Danube, sec. Vol. I I I ,  Ch. 
3, Sec. 2. With particular regard to sail moisture and agricultural conditions in the upper part of%tny 
Ostrov, the foIIowing haa k e n  recorded (at p. 53): 

"From the pain1 of vie* of the gIobaI conditions for agricuItud pr&rrction. the changed 
siiuation (the increase of the ground water Ieveis to 2-3 rn k b w  tke surface) shodd h 
ansider& as positive. Il h resrrlted in a significant increase in the high quaIity grotlnd 
watcr storage avaiIabie for imgation and the recently increased @und water kveI (3-2m) is 
aiready accessible for deep-root plants. This new situation in the a i l  water regime overall in 
this region creates more favourable conditions for harvest stabilisation." 

If Htrngarim Conter-Mernoriai, VoI. 2, pp. 12 1 - 187. 



floodplain on sides of the Danube have a high ecohomic value and that, in spite of the 
I 

intensive cultivation of these forests, they remain valul le  overall. But Hungary has oflen 

sought t o poitray its active floodplain ar& as sornefhing hose to a naturd wildernesî, which is 

ckarly not so. In fa&, as Hungary admits, some 64% of !he floodplain forests are made up of 
I 

one hybrid popIar typp. These forests are pianted in cultivated areasZ4. To replace trees, 
I 

which is no more than to harvest and plant ne* species, ldocs not, as Hungary irnplies, mean 
I 

the destruction of a "cornplex web of population, $th several hundred rnacroscopic 
I 

compunents, not ta speak of thousands of micruscopic 8nesJJ. It iq and has been for many 
I 

decades, a nesr daily a~tivity in the active floodplain on boih sides of the ~anubel' .  
l 

13.10 There is, in ariy evmt, absolntely n& basis tu the daim that "more than 
I 

one-half of the trees of the Sdgetkdz would have decaye{ or dried out within 15 yeirs of the 
1 Original ~ r o j e c t " ~ ~  . Nor is  there any sense to the claim that the "93% of the tree species in the 
I 

[Szigetkdz] floodplain" which are dependent on sub-imgabon "will with al1 likelihood dry out 
I 

24 1 It i s  nrit the adverse environmental intervention that Hungary clairns ta provide, as did the Joint 
Contractml Plan, for changes in m i e s  wrnpsition in r e n s e  ro changed ground wafer regirnes. 
Ibid.. Vol. 1, paras. 1.138 and 3.75. - l 

as a consequence of Variant C"; nor is there any need tu 

species "with more drought tolerant ~ ~ e c i e s " ~ ~ .  The 

2s Some background to the devclopment of cunent forestg prahtiîo in this a r a  is usehil. The foresis in 
the Danube inundaiion area have been strongly influenc? by man in Uu 1M yean pnor to the 
damming. Growing conditions have been largely determin@ by the inundation dykes buih agaim 
f'loods in the last Centuy. Originaily, the f i d s  cuverai large ferritones, but the f l d  wakr was 
shaliow. At thaf tirne, errceIIent conditions existai for tre$ spefies of h a r d w d  f fdpla in  fore*, 
such as Qllercus robur L., Fraxinvs excehior L. and UI~nus sp (oak, ash and dm). Mer the dyke 
buiIding, the f i d s  k a m e  more frequent and intcfisive, and1 ihe growing conditions for the hardwd 
tree spcies deterioratcd to such an extent that h a r d w d  tree bits were d i s p l a d  horn the a r a .  On 
the other hand, very good growing -conditions were created for the fast-growing poplar species 
(dernanding excellent nutrient and moisture conditions). 1 

replace the prevalent hybrid poplar 

remediaI masures provided within the 

l 
A change in specieç camposilion foIlowed (mainIy &er 1939): &e -1vintlttrre k ~ i l ~ ~ e  concentrat4 
on mont>cuIirires ofpopIars with high w d  prdwlion (the kghest w m i  production in Stovakîa and, 
ii seerns. Hungary) and a rhon mtting qcle.  The poplar 1 monocultures now mver 80% (perhaps 
slighily less in Hungary) of the stand area; their existence depends on the permanent intervention of 
tbe forester - no natural afîorestation or regneradon is possible. From the ecologicaI point of view, 
the shmb storey (layer) is the only stable cornponent of these forest ecosystems; the shmb storey 
composition is usually naiural stnd autwhtonous species prevk~ 

I 

27 W., paras. 3.75-3.76. 

26 Hunganan thunter-Mernoriai, para. 1.138. It is noied that 
bBen p I a d  in evidence by Hungaq. 

no docurnerit snppning this daim haç 



Project were adequate; and this has been proved by the monitoring of their implementation in 

the SIovak floodpIain as part of Variant "cnZ8. Indeed, the odjf area in which an adverse 

impact on forestry has been recorded is in the srna11 trimgle jus1 upstream of the Dobroho5i 

intake where it has not been possible to effect the direct recharge19. 

13.1 1 Hungary clairns tu have observed reduced tree g . r o ~ t h ~ ~ .  Tn fact, the 

measure used (monitoring of reduced tree circnmference incrernent) is not a reliabIe tool for 

measunng short term impacts3'. More reIiabIe mesures are the Ieaf m a  index (surface area 

of leaves per hectare of tree stand) and the growth season leaf loss (that is the leaf loss 

recorded in sample trees on a given date - August 15 - before the autumn). The monitoring 

resuIts show no sinnifrcant changes in the Ieaf area index in the SIovak inundation area since 

the diversion and no increased Ieaf Ioss fsave for in the area just üpstrearn of the DobrohoSI 

intake). In some areas, accents a positive trend in leaf loss has been recorded: 

"The greatest part of the area is represented by the permanent monitoring plots, 
where no si~nificant chames in the Ieaf area index have occurred . . . . " 

"On permanent monitoring plots which represent the majority of the temtory ... 
the loss of leaves is relatively small and the diReremes between the respective 
years are not sianificant. ... The Ioss of leaves here is 10-1 5% and only very 
seIdom is higher than 20%- ... This parameter documents also the stable, 
uncha-on thon theajority of the permanent monitoring 
plots, as weII as the stable state of the treesl physiological activities. 

Despite the srnaII number of observations (4 vegetation periods), the positive 
trend in loss of leaves can be documented on permanent monitoring plots 
MB02b and MB03 in years 1993 and 1994. This is without any doubt the 
resuIt ofthe better nrowing conditions in the area caused by the increase of the 
grorrnd watcr Ievel in the locality (PiSiit, 1 994). 

28 The monitoring parameters comment4 on Ch. 3 of Vol. III are based on direct measuremtnts of tree 
p i e s  on the permanent monitoring pIanis of ttie fores! and biou partiai monitming Vaems. 
Monitoring was perfomed in the vegetation perids in 1990- 1994. It therefore evduates the pre and 
pst-dâmming state. The forest stands* structure has k e n  evduated in September and Octokr, the 
Ieaf ami index in the time of maximum growth fJune, July) and the Ims of Ieaves by August 15 (the 
date of forest health monitoring as acceptd by ail Ewopean countries). 

l9 See, Vol. III, pp. 64 and 82-83. This has been due to Hungq's  refusal (until ApriI 1995) to allow the 
mnçtmction of undenvater weirs in the old Danube. 

31 s e ,  vol. III, p. 67. - 



Decrase of the Ioss of Leavcr, which iis, howevér, still relatively hiph, can be 
observed on other penninent monitoring plots d the upper part (whse t h m  
has been the raising up of the ground water ledel); especially on MB04 and 
MBOS. Here the values in 1993 and 19df document the sianificant 
improvement of the heafth state of trees. .. . Positive changes, i.e., obvious 
tendency towards the decrease of leaf 103s h b  been registered on the 
foIIowing permanent monitoring plots in the upper part: L14, LI 5, LI6, L18, 
LZ9, L20, LZI, L23 ... 32." 

13.12 In t e m  of the overaii structure of \he tree and shnib layer, un the great 
I 

majority of permanent monitoring plots {un the Sfovak side of the Danube) no signikant I 
changes wen absenred in the years 1993 and 1994. Qpecies composition, biosociologicai 

1 
structure, thickness and height have changed only (very ilightly) in harmony with the growth 

l 

laws of the respective forest ecosystems. On one permar$nt monitoring plot a more intensive 
I 

growth pressure wwas recorded as a resrrlt of the ecosystem revival. These changes have a 
I - 

positive character and show how the Project benefits ndt just f m t r y ,  but the more naturd 

shmb ~ a ~ e r ~ ~  . 

13.13 Hungaryls allegations as to ltnegatfve impacts" on Slovak forests are 

either whoIIy incorrect or very misleading3'. As to the 'ldrowning" of trees - the permanent 
I 

flooding of the bases of willows - the conditions, of willAw trees has (amongst others) been 

recorded by means of leaf area index and leaf loss at fo?r diflerent monitoring plots in the 
l 

inundated area. There have been no significad changer in leaf area index: claims that large 
I 

numbers of wilIow vees have died or will die are simply Long. As tu leaf loss, there ir no 
I 

significant change between monitoring results fur 199 1- 1992 (pre-darnming) and 1993- 1994 
I 

(post-damming). Hungary's allegations are wholly dispr&ed by the evidencc based on data 

compiled fiom a~tual observation3'. 

" - Ibid.. pp 65-67. Emphases added. For the location of d monitoring plots, ree, Illus. No. R-7 B. 
appearing at para. 12.30, above. l 

34 
Hungarian Countei-Mcmwial, pan. 3.73. % aim. u. 101. 2, p. 156: " Willow trees are having 
clear physiological problems çince their bases are permanently floodad." 

l 
" &, Vol. III, pp. 64-68. It is noted that Hungaq neglecd U> mention the undoubtdy benefisial 

impact to its willow stands almg the Mosrini Danuk, which' wiii now thrive as a r a i t  of rtie gready 
increased water flotv into this main branch of ~e Danuk. 



13.14 As to adverse impacts "in the riverside zone dong the main channel", 

these have indeed been recorded on the SIovak side of the Danube and these are due to "water- 

table decreases" dong the old Danube, as H u n g q  points out36. However, these impacts are, 

once more, due to specifically non-Project conditions. One of the prime purposes of the 

underwater weirs to be constructed in the old Danube was to raise the river surface water level 

and hence the ground water IeveIs in this n m w  riparian stnp that is not affecîed by the direct 

recharge into the side arms. Tt is Hungary who has prevented the construction of the weirs and 

who is largely responsibIe for the negative impacts to Slovak trees that it cites. 

13.15 FinaIly, Hrrngary cites as a "further adverse affect of Variant Cu the 

"virtual eIirninatiun of floods on the Hungarian floodp~ain"" . But the eFects of inundation cm 

be created through the Dunakiliti offtake. Moreover, the floods of which Hungary speaks 

were not even annual events. As shown on Illus. No. R-12 (on the next page), the total 

inundation of the side amis was a rare event in the p e n d  1970-1 990. As to the transport of 

nutrients to the floodplain, nitrogen and phosphorus are not, as Hungary's "Scientific 

EvaIuation" claims3', blocked in the reservoir. Volume III hereto confirms the absence of a 

deteriorating trend in the presence of these elements in the Danube by comparing water 

npstream and downstrearn of the rese~yoir~~. The "adverse eflects" to forestry of Variant "C" 

cited by Hungary have no scientific basis. 

SECTION 2. Hun~ary's Awuments Based On Riverbed Morahotow 

13.16 The Hungarian Counter-Mernoria1 pIaces special emphasis on riverbed 

morphology both in its first volume (where it is addressed in primary position, even before the 

36 - See, Vol. III, pp. 67 and 83. 

37 Hungarian Counter-Mernorial, para. 3.74. 

39 - See, VoI. III, p. 34 and Figs. 2. IO and 2.1 1. As fo the retention of d i m e n t  that wodd othenvise 
nutrients to the floodplain, the impact of this in terms of the GR4 Project strelch of the Danube may 
not k great. Data from the 1 S O S ,  that is before the isolation of the side arms and when the flooding 
regime was closer to naiural conditions, show only a minimai difference ktween supplies of humus in 
flood4 and unflooded area of forest. In other words, the transport of nutrients by flood waters was 
riot overiy signifrcant. 



ILLUSTRATION NO, R-12 



issue of water quality) and in its "Scientific ~valuat ion"~ . The technical aspects of this subject 

- in response tu Hungary's anaipis - are dealt with in detail in VoIume III hereta4'. This 

section briefly reviews these technical aspects but, first, considers the overall aims and 

relevance of Hungary's consideration of a topic that was totally absent h m  the Hungarian 

Memoial. 

13.17 Hungary bases its new emphasis on riverbecl morphology on an 

allegation as to the "justification" for the "Original Project" contained in the Slovak 

~ernorial~'. Slovakia, it is daimed, contends rhat flood control and navigation measures led 

to the Iowering of the Ievel of the Danube downstream of Bratislava and, in turn, to the 

reduction of the ground water table, resuiting in a hamihl impact on the environment as weII 

as on agriculture and forestry. From this, Hungary argues that Slovakia's reasoning is based on 

three assurnptions: (i) that rneasures tu improve flood corttroI and navigation had tu be taken; 

(ii) that these measures necessarily led tu the reduction in the ground water table; and (iii) that 

only the 1977 Treaty could solve the three problems of flood control, navigation and the 

reduction of the groundwater level (and in so doing also solve the environmental problems of 

the region}43 . 

13.18 Of the above three assumptions, the second is said by Hungary to be 

"criticat" because of the Iinkage between "works portrayed as essential for the region's suMvai 

and prosperity" b., the measures related tu navigation and flood control) and "the 

environmental prublems ... which result fiom the drap in the ground water table"; and Hungary 

contends that, if it disproves this linkage, "much of the reasoning collapses" on which Slovakia 

supposedly based its "justification for the Original ~roject~'" . However, Hungary's initial 

premise is faIse. SIovakia dow nut seek tû justie the Gm Project. The Treaty parties 

fomaIly committed themselves tu cany out the Project, one of the declared aims of which was 

40 Hungaian Cornter-Mernorial, paras. 1.56-1.75 and 3.18-3.23, and Vol. 2. 

41 VoI. III, Ch. 12. In addition. the discussion of navigation and f l d  controt in Section 3, beIow, aIso 
deals with some of Hungary' arguments under this heading. 

42 Hungarian Counter-Memonai, para. 1.56. 



to irnprove flood controI md navigation by the m a n i  jointlv established under the GM 

Project. There can be no need for further justification. 

13 -20 Yet, surprisingl y, the Hungatian ~odnter-~emuriai argues that: 

I 
1 3.19 Hungaryk stiited god to disprove the "Iinkage" between (i) f he Treaty's 

flood controI and navigation measures and (ii) the "envir , mental problems entailed by thosc 

works" is anyway thoroughly perpiexing. Hungary's main technical thesis is that the measures i for flood control and navigation, even dangside the retention af sediment and bedload in the 

barrage sysfems upstrearn in Austria, were not the cause of the reduction of the Ievel of the 

"The issue of degradation of the riverbeci, causinh the drop in surface water 
level and the groundwater table, technical though i t  msy be, occupies a central 
position in this dispute. ... It is the rernedying of these impacts, rather than 

45 lbid., para. 3.18. - 

anything actuall y stated in the 1977 Treaty, which 
main aim4' ." 

It must be made clear that this is a total mis-statement of slovakiais aim in this case, which is 

Danube downstream of Bratislava: rather, the principal cause was industriai dredging; and the 

facts are presented so as  to irnply - quite incorrectly - that Czechoslovakia somehow got an 
I excessive share of the dredged grave]. But the question remains: even were this true, what are 
I the relevant consequences for this case? The carrying out of the GlN Project pursuant to t h  
l Treaty cannot be made to depend on whether industnal dredging by both 1977 Treaty parties, 

constitute (sic) [Slovakia'sl 

that Hungary return to the performance of its obligations 

pursuant to annual agreements - and which was largely 

"primarily responsible" for draps in the gmund water IeveI 

region. 

under the 1977 Treaty. This is no 

halted by 1984 - was or was not 

in the upper part of the Project 

more than an obvious attempt by Hungary to shift the Court's attention away fiom the Treaty 

I and on tu the grounds of a re-evaluation of the GIN Project and a detemiriation whether it was 
1 the best way to =Ive proMems relating to ground water level, navigation and flood control. 

As Slovakia has already made clear earlier, this is not at 111 the task which the Parties have 

called on the Court tu perform. 



13.2 1 Hungaq states that the purpose of its discussion of river morphology 

and river hydrauIics is tu show the fo11owin~~ : that navigation and flood ctlntrol rneasures 

were not "primariiy responsible" for the reduction in the guundwater t d e  ptior to 1977; that 

there were other solutions for dealing with this problern; and that the "Original Project" would 

have increased fiver rnorphological problems. These contentions are largely incorrect from a 

scientific and technicaI standpoint. A detailed rebutta1 of them appears in Chapter 2 of Vohme 

II hereto, relying on the scientific and technjd study forming Chapter 12 of Volume ïiI 

hereto. Some of the principal defects in Hungary's " Scientific Evaluation" on river morphology 

are nuw surnrnarised: 

Hungary's analysis overempitasises the effects of commercial dredging; 

this was only one of a number of factors affecting riverbed morphology 

in this stretch of the Danube, which induded dso: (i) the reduced 

bedload effect of upstream dams and river replation in Austria; (ii) the 

effects of river regulation on the velocity of river flow; (iii) the 

fundamental change in gradient occurring in the vicinity of Sap; and (iv) 

the decrease in bank erosion due tu fortification of river banks. 

Hungary's calculations based on river flow rates are fundamentally 

flawed for they assume an "Original Project" that was significantly 

mbdifIed by 1989, with considerabIy higher flow Ievels pIanned for the 

OId Danube. Tts caIcuIations are also fundamentaIIy flawed as to the 

stretch of the Danube between Gabçikovo and Nagymaros because they 

are based on an assumed maximum level of peak mode operation that 

was never agreed between the Treaty parties47. 

46 lbid., para. 1.59. Its aims are dso to show that "adequate flood protection mechanisms" were in place 
in 1977, independently of the Project; and that even though the Project would have sulved the existing 
navigation problerns. "the relative importance of the navigational improvements ofîered by the Project 
was Iimited and iç norv even more iimited". M., para. 1.60. These 1 s t  &O iterns, concerning flml 
controI and navigation, are taken up in Section 3 klow. 

47 k, para. I 1.12, above. 



- Hungary generalises the effects of nverbed degradation predicted at 

certain short stretches of the Danibe, giving the erroneous impression 
I 

that a far larger area of the Danube would be afected. 

- Hungary ignores the data produceh and analysed aAer three years of 

monitoring the operation of the GabEikikovo section, which shows no 
1 further degradation of the Danube riverbed as a resuIt of the operation 
I of the GabEikovo section4*. And Hungary's whoIe discussion of 
1 possible future riverbed degradati n in the oId Danube is rendered P 

irrelevant by the fact that the Parties are in agreement that the 
l installation of underwater weirs - as agreed under the G N  Pruject - 

wouId entireIy resolve the p r ~ b l e m ~ ~  in the oId Danube. i - It fails to emphasise that downstreatk of Sap, due to the change in river 
I 

gradient, there is an area of nverbed mradation; and fails to point out 
I that the environmental impact of bed degradation further downstream, 

i e. beyond t i t n i  Ostrov and Szigetkot, would, in any event, be quite I I  

different to itr impact upstrearn. This is su because (at Ieast on the 
I 

Hunganan side) the Danube flows almg a valiey instead of on top of an 

l alluvial cane. The fIoadpIain here is also very narrow and does not have 
I 

the environmental importance of th2 fiaodplain in the upstream section 
I of the Project. Huwever, serious navigation probIems continue tu exist 
I 

downstrearn of Sap, as shown in Secrion 3 beIow. 
1 

- Finally, such riverbed degradation qroblems (causing a drop in water 
l Ievels) as exist in the - Nagymaros section, wouId immediateIy be 
I 

remedied by the construction of d e  Nagymaros barrage, leading to 
1 increased river water levels in the impounded section upstream. . 

48 See, Vol. III, p. 241. - 

1 
13.22 Three further, more specific points shouId be made. The first concems 

the arnounts ofcommecial dredging and where this activity occurred. As Plate 5 of Hungary's 
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Counter-Mernorial cIearly shows (reproduced here in part as Illus. No. R-13), by far the 

greatest amount of dredging has occurred in the Nagymaros section of the Project - that is 

downstrearn of the end of the bypas canal near Sap (rkrn 181 1)- being an area of river 

aggradation. Yel it is not in this region that any resuIting drop in ground water level is of 

serious concern to the environment; it is the upper floodplain region of the GabCikovo section, 

upstream, where the environmentally wlnerable region lies. It is on bed degradation in this 

section alone that the SIovak Mernorial focused. A SIovak 1991 study shows that while in the 

years 1975 - I989,48.3 mil. m3 of grave1 was excavated beiween rkm 1880 and rkm 1709 (the 

end of the joint Slovak-Hungarian river stretch), between cunovo and Sap - that is, in the 

Gab6ikovo section where the floodplain lies - only 3.5 mil. rn3 of grave1 was extractedsO . 

Thus, it is dificuIt tu see what relevance Hrrngary's industria1 dredging argument has to the 

stretch of river that is important in terms of riverbed degradation and reIated environmentaI 

impact. 

l 

ILLUSTRATION NO. R-13 1 
50 Slovak Cornter-Memorid, -ex 24 (at p. 3091. 

1 

1 

5peciaIIy prepared for prcsrnfation Io Ihe InfernafioionaI Couri of Jusfice. 

I 
1 

I 



13.23 Second, as to the old ~anube)  Hungaty reaches certain untenable 

conclusions on the basis of a scientific p a p a  submitled i b  1992 by the Slovak scientists J. KaliS 
I 

and M. BaEik. Citing this paper, it cIaims that, in spite of the GabEikovo section being put into 
I operation, severe nverbed degradation of the oId Danube is to be expected: 

I 
"Without arriving bedload fiom upstream, degrddation oould be expected even 
with only a few discharges per year. Erosion ub to 3 metres could have been 
çaused tu some sections afier 50 years of operatibn5' . " 

I 
Kali: and Batik in iact prediçted: "Sedimentatioq by de bedload transport in the nseivoir of 

i HruSov-Dunakiliti isn't expected to cause serious problems ...j2 ." Hungary quotes neither this 

nor the following conclusion of these two Slovak scientibs: "The obtained results showed that 
I 

the OId Danube channe1 deformations wiII be reIatively srnaII". Indeed, Figure 2.6 of the 
I 

"Scientific EvaIiiation" shows this to be so, with both increases and decreases in the Ievel of 
1 the riverbed and a decrease of 3m in only one specific location (at the bend in the river at about 

rkm 1813 just before connecting with the downstream A d  of the bypass canal). In any event, 
I 

as Hungary admitq riverbed deformation can be cured by cunstructing underwater weirg3. 

13.24 Finaliy, in the recent Slovak examihation of riverbed morphology carried 

out in the light of Hungary's "Scientific Evaluation", it is lhown and illustrateci that: 

l " ... the generally prevailing sinking of the Ievds of Iow regdation and 
I navigation water in the period 1957- 1994 had not substantiaI1y changed even 

after suspension of industnal d r e d g i ~ ~ ~ ~ ~  ." 

This conclusion is based on an examination of actual ddta, and refutes Hungary's assurnption 

that if the Danube wen just Iefi alone it would return to As former condition. 

51 1 Hmgariari Cornter-Mernoriai, para. 1.69, ciring BaEik and Kali$ (1992). See, dm, m., VoI. 2, p. 
21. 

52 m., Vol. 4, Annex 5 (at p. 359). I 
53 . m., Vol. 2, p. 5.  l 
54 Vol, III, hereto, pp. 237-238. 



13.25 What Hungary's extensive technical discussion of riverbed morphology 

seerns intended tu obscure is the weII-conceived concept by which the G N  Project Iocated the 

bypass canal - which passes through the area where there was the greatest flood risk and the 

worst navigational bottlenecks - entirely outside of the floodplain. As a result, the specific 

problern of bed degradation in the stretch fiom BratisIava tu Sap may now be addressed 

without this problem being subordinated tu navigational or flood control concerns. 

SECTION 3. The AIIe~ediv Unnecessarv Bentfits: Enewv, Navigation and Flood 
Con t roi 

13.26 The Hungarian Counter-Memurial devotes a surprisingly Iong sub- 

section to a consideration of the Project's benefits in terms of electricity production, the basic 

purpose of which is to show that the amount of energy to be produced was at best rather small 

and, in fact, even unnecessary. The justification for this expanded treatment - even though 

Hungary accepts that the "[bjroader issues of energy poIicy are not before the Court in this 

case" - is that there were in "the Slovak Mernorial's pejorative references to Hungarian energy 

policy". Hence, Hungary argues there is a need "tu put into perspective the value of power 

generation through the Original Praject and through Variant c"" . 

13.27 But the Slovak Mernorial can be searched in vain for any such 

"pqorative referencesnS6. Slovakia merely noted that Hungary did not expioit the 

hydroele~triî potential of its rivers". As Slovakia explained, the sole purpose of its fucus on 

this issue was to explain that, whereas in 1977 Hungary had agreed to develop i ts hydroelectric 

potentiai in the joint GR\T Project with Czechoslovakia, since that date Hungaq has invested in 

other foms of energy su that, in 1989, its need for the eIertricity to be generated under the 

G/N Praject was not the same. In its Counter-Mernorial, Hungary fails to respond to this 

allegation. Indeed, Hungary now admits that, at the time of its Treaty breaches, it did not 

55 Hungarian Coiinter-Memorîal, para. 1.193. 

56 There is, by conuast, no doubt that Hungary's Counter-Mernorial is full of pejorative references as to 
Slovakia's "expansive energy policy" and the "continued ineficiency" of its production. m., paras. 
1.176 and 1.201. 

51 SIovnk Mernorial, para. 1.52. 



consider the energy to be produccd by the Project as nece$sary - thus substantiating Slovakia's 

beliefthat Hungay's reasons for ceasing its investtnent inti the Project had an economic rather 

than environmental basis: 

"Political changes in the region afier 1989 led to th& dissolution of old industrial 
structures and the collapse of trading relations. As GNP was dramatically I reciuced, there was a considerabIe dedine in energy demand in the region, wiah 
exoess production capacity. This period of gene* dccline coincided with the 
planned final phase of construction of the Original ~roject" ." 

13.28 Moreover, Slovakia considers thak there is no need "to put into 
I perspective the value of power generation" from the Project. The "value" of this power does 

not touch on the questions before the Court in this case. (As explained in the Introduction to 

this Reply, the Court has not been, and could not have bedn, asked to weigh up the econornic 
I benefrts to be received by the Treaty parties and tu assess their value against (alleged) 
I environmenta1 impacts. Further, Hungaryfs attempt tu show that there was no need for the 
1 energy to be produced by the Project is both economically unsound and wholly 

unsubstantisted. It is clairned, for example, that there Le in the pre-1989 period "ever- 
I expanding energjl imgorts h m  the Soviet Union ... projected tu continue tu be inexpensive 
1 and ine~haustible"~~; but why then did the Treaty parties decide in 1977 to invest hundreds of 

miliions of dollars to obtain the energy produceci fiom the d/N Project? It is dairned that thwe 
I 

is an excess of production capacify in the region; but why then do Slovakia, Hungmy, Austria, 

the Czech Republic and Ukraine all irnport eIectricity? 

58 Hungarian Counter-Mernoriai, para. I . I 95. 

59 W., para. 1.194. 

13.29 Hungary writes as if, in the 1950s, 

60 Hungvy compldely ignores the faci that production al ûabtikow enables older, lesr eaisiait (and 
more poIIufing) plants 10 be exploital Iess. 

the Treaty parlies had decided tu 

invest heavily in the production of, say, bIack and white tdevision sets, for wtiich there was no 
I 

longer a market in the Iate 1980s. But the electricity that the parties agreed to produce at the 

time of signing the Treaty in 1977 still has a high value todab and has not been made redundant 
1 by technological advance. Tu take a second a n a l o ~ ~  Hungary writes as if a car building State 
I has no right tu build a new car factory if it already has sufficient capacitjf to suppiy the internai 
t market6'. But, electricity is a readily marketable and exportable commodity in Central Europe 



as elsewhere - and a sizable portion of the electricity actually produced at GabCikovo is, in 

fact, exported tu Hungary. The fact that Htlngary, today, considers that the GIN Project 

would ody  account for appruxîtnately 5% d i t s  interna1 demand6' dues nul aller the fact that 

the electricity currently produced at GaEikovo is worth - and nets - in excess of US$ 100 

million per a n n ~ r n ~ ~ .  

13.30 Hungary's appruach is al1 the more astonishing in that Hungary needs 

extra energy and is currentIy seeking to extend its irnports of eiectricity. It is therefore dificult 

to understand the comment that GabEikovo serves no purpose63. The electricity produced by 

the Project is not only of great economic vaIue but it also enabled the Project to be self- 

frnancing. The benefits ofîered tu the Treaty parties in tenns of navigation, flood control and 

the environment couId onIy be afurded because the Project was devised as an integrated 

project providing the Treaty parties with both the basis for an overall water management 

scheme and the means of paying for this. 

B. Navigaf ion 

13.31 One of the obligations imposed on the Parties to the 1977 Treaty 

concemed navigation: "tu maintain these sections of the Danube in a navigable condition for 

river-going vessels" and "to cary  out the works neceçsary for the maintenance and 

improvement of navigation conditions" (Article 1 8). Both Treaty parties a h  had obligafions 

concerning navigation stemming from the 1948 Danube Convention and from the 1976 

61 Hungarian Counter-Mernoriai, para. 1.199. Hringary uses percentages IO show thn the praiuction or 
current prMucrion at GaMikovo iç Iow. Slovakia wnsiders this approach irrelevant but, in any event, 
GabEikovors contribution of IO% of Slovakia's energy needs is subsrntid. It is not understd how 
this can be categoriçed as "rather low". m,, para. 1.192. 

62 In spite of Hungary'ç cornments at M., para. 1.200, Slovakia has always accepted that Hungary has 
some nghr to a share in the receipts from the current tnergy prduciion at GaMikovo. It alsu points 
out that appniximateIy 40% of the eIecUiciry g w  directly to Hungary (mainly 10 Gyoi) and is 
therefore of great knefrt to Hungary. Although Hungary currently pays fur the energy if  receives, it is 
far more mnornical for Hungary to i r n p r t  eIecrricity from juçt across the imrder ar Gasikovo than 
from other sources (elecuicity is transport4 at high voltages and a sigmficant ioss is incurred both in 
volîage conversions and in the resistance of the wires over long distances). See, Vol. III, Ch. 13, Figs. 
3 and 4. 

63 Hirngarian Couriter-Mernorial, para. I .20 1. The "indepndent report" which Hungary cites here is a 
report prepared by the environmentai graup Equipe Coustau, which has a record of opposing the GIN 
Project on environmenfd grounds. As to the vaIue of the eenrgy produced at Gaeikovri arrd the 
functianing af lhis plant since Octaber 1992, s, Vol. III, Ch. 13. 





parties had decided to deal with the measures necessary for navigations! irnprovement as an 

integrated part of the Project's provisions for flood control and energy production. Whether 

this was the ody (or the best) way of deaIing with the navigational measures required to be 

taksn was not the issue in 1977; nor is it todaY6'. 

13.35 Hungary does not deny outright an obligation to conform to the Danube 

Commission's standards in the light of the provisions of the 1976 Agreement and the 1977 

Treaty - aside from just as a matter of comity as one of the Danube States - but it seeks to 

evade the obligation by contending: 

- That navigation along the relevant stretch is not "necessary fium a 

econornic point of view"", faulting Slovakia for not producing statistics 

to prove its profitability; 

Comment: In Part ffl {Chapier 14) there is such on economic 

anaiysis correciing ffungaryk fruwed analysis. #%a# i f  revenls is 

the w w  in Yugosluviu and relared UEC srniions are the major r e m n  

for a full off in commercial use of the Danube in t h  secfor. This is 

nowhere meniioned by ~ u n ~ a t y " .  Nomally, river nuvigation is 

ecu~~umicaI& arrr~cf i ve; o#herwisef the Dumibe commission w o ~ ~ f d  nui 

be st, k e n  OB ifs impravemennf. 

- That in the first years of operation under Variant "CH there have been 

accidents blocking navigation for limited pefiods; 

Comment: fi dms nof seem b maffpF 10 fif~ngmy fhar one accident 

refared {O a Pr~jecI dvsignfaiiure af the GabEkovo lu& #or which 

1 Hungary as joint participunt in the Projecf, was eqrdally responsible); 

1 " Hence, Hungaq's claim that "studies have shown that problems affecting the Nagyrnaros reach can 
w~ietheIess be redved by traditionai means" is not only wrong, it iç wholly irrelevant. Hungarian 
Counter-MemorjaI, para. 1 . 1 S7. 

71 The Court may well question the worth of a "Scientific Evaluatioti" of navigation that entirely ornits 
from its economic assessment the key reIevant factor. 



13.3 6 Hungary's pleadings continue to undmalue the combined dforts of the 

and thrrl the second war &e tro !the neg(gence of O ship captain. 

Danube States to a c h e  good navigable links - and' the (recently mmpleted) Gemm I 

EpaIi'y, Hungaty f i s  ro mention 

engineering aîhievement, at huge expense, of connecking the North Sea (and, mon tu fuIIcw, 

fhcrf deiays as a result of accidents 

the Baltic) to the Black Sea by the Rhine-Main-Danube canaln. This European waterway and 

occur on al1 major rivers, inclüding ihe Danube. 

the potential additional wateways which Hungaiy contihuer to obstmct as a result of its 

abandonment of the G/N Project, are show on Illus No. R-14. It may be that Danube traffic 

is econornically Iess interesting to Hungary than it is 'tu SIovakia (which has important I shipbuilding facilities at Bratislava and Kornamo); but Huygary's danted economic analysis of 

the benefits of future Danube trafic, and its own Iack of a shipbuilding industry, are hardly a 

justification for its abandonment of the GM Project. 

staternent of fact (which appears alrnust verbatim in twu diEerenk parts of its pleading) 
l 

13.37 Aside from the glaring omission of 

concmîng where in the reach between Bratislava and ~ u d a ~ e s t  the bottlenecks have been and 
I 

the war in ex-Yugoslavia from its 

airning at the devalorisation of the bypass canal in the ~akikovo  section of the Project. The 
I 

cconomic analysis of the fbture of Danube trafic, Hungary makes a seriously mideading 
l 

staternent is this: 

"The more diEoult section of the n ~ e r  affected by /he Original Projeet was the 
Nagyrnaros reach, and this is reflected in the recomrnendation of the Danube 
Commission ss to the Vienna-Budapest Mctor, +hi& identified Nagymaros 
(but not GabC-ikovo) as one of 4 sectors requiring attenti~n'~ ." 

i 
13.38 It is simply incorrect to state that !he "more" ("rnost" in the second 

version) dificuit section of the relevant river stretch bnwe!n Bratislava and Budapest was the 
I 

"Nagyrnsros reash", that is the stmsh downstream of the iresent bypass canal, relying on the 
I 

Danube Commission as authority. m, the river stretch \o wtiich the Danube Commission 

originally devoted panicular attention, by the establishment of a special "River 

" - See, Slovak Mernorial, p u r .  1.1 1, and Illus. No. 1 1, rhowi& ihe campleted or p1anne.d walsnwrks 
projects along this inter-European watenvay. 

I '3 Hurigarian Courifer-Mernofial, paras. 1.1.88 and 3.89. Fmtnotes ornitted. 
1 





Administration", was the stretch Rajka (rkm 1848) tu Gunyü (rkm 17901, that is the stretch of 

the GabEikovo section of the ~ r o j e c t ~ ~  . The problems here (or, at least, upstream of Sap - rkm 

1810) have now been sdved by the pufting into operation of the bypasa canal. Secund, no 

evidence in support of Hungary's contention is mntained in the sraternent relied on7' . Hungary 

refers to a 1992 estimate by the Commission of the investrnent needed tu rernedy the existing 

bottienecks between Vienna and Budapest - but bsed  on an assurned project of dams 

(Hainburg and WolfsthaI in Austria; GabEikovo and Naparos) .  However, in tems of 

estimating this investment - at approximately US% 1 biIIion - the Commission did not include 

GabEikow, as this was dready Iargely cornp1etg6. From thiq Hungary has magically 

produced the conclusion that the GabEikovo reach of the Danube, whose navigational 

prubIems have now been totally solved by the reservoir and bypass canai under Variant "Cu, 

was not su important. 

13-39 FinaIly, Hungary cannot be excused its abandonment of Nagymaros, or 

relieved of any firture obligations as to this section of the Project, on the basis that it does not 

share the faith of the other Danube States that the Danube wiII becorne increasingly important 

cclrnmerciaIIy and economically now that the extraurdinary engineering feat of the Rhine-Main- 

Danube canal has been completed, with other canal prujects in the planning stage or under 

way. 

C. Flood ControI 

13.40 In its MemofiaI, Hungary ignored the important issue of flood controt. 

The Hunganan Counter-Memurial notes the ernphasis placed on flood protection in the SIovak 

Mernorial and, by way of response, admits that the "Pruject would have pruvided additiond 

security tu the regionUT7. But such a-positive conclusion couId nut be acceptable to Hungary. 

It thmefore continues: 

74 Sec. Vol. III, p. 227. 

'' Hungarian Counter-Mernoriai, para. 1.18 1. 

'' M. The specific siaiement is as foIlows: "The investment required was &matai in 1992 at US$ I 
billion fnot incIuding Ga*ikovo)". 

77 Ibid., para. 1.72. - 



1 
"But flood controt was c e r t d y  not a IprincipaJ' concern of the Treaty. On the 
contrary it was a ben& that could have been akhieved in other and cheaper 
wayP -,, l 1 

This assertion ignores the integnted aspect of the G/N ~iuject, picking out flood control as if 
I I 

it were a problem to bo dedt with in isolation; and thbn Hungary formulates the emirely 

irrelevant claim that the Tresty parties exacised par by rat findi cheaeaper wap of 

dealing with flood c ~ n t r o 1 ~ .  

l 13.4 1 HungaryZs assertion is contradicted by ifs own psst recognition of flood 
I 

control as a prime aim of the Gl'N Project: for example,! in the 1977 Summary of the Joint 

Contractual plansD ; in the Hungarian Acadcmy of SWenEe's Opinion of 1985" ; the official 
I 

1988 Hungarian brochure: "GabEikovo-Nagymaros: Environment and River ~ams""  ; and the 
I 

ofidal Hungarian brochure issued by OVIBER to descdbe the ~ r o j e c t ~ .  And even when 
I 

Hungary moved to abandon the GlN Project, Prime  ini id ter Németh in his let ter of 6 March 

I I 1990 reassured the Prime Minister of Czechoslovakia that Hungary wouid complete flood 

control worka4. Tt is interesting tu quote a few passages 

197 7 )  describing the situation at that times5 : 

year ... . 

h m  the OVIBER brochure (- 

"On the reach of the piamed river barrage systern, 

I 
See, paras. 13.20 and 13.3 1. aixve, as 10 the ineIevance of the same line of argument a to rivehd 
rn~rphaIugy and navigation, respectively. ! 

and especiaIiy on the upper 

80 Hungarian MernoriaI, Voi. 3, Annex 24. a a h ,  VoI: II, hereto, Comment 1 to "Scientific 
EvaIrrauon" p. 16, where fhe pertinent section of the 1977 Joint ContractuaI PIan Sümmary is quoted. 
See, al=, fri. 9 1, klow. I 

part of il", the situation of the flood-preventiop becames worse year -by 

I HI Sec. SIovak Counter-Mernorial, para. 7.1 18. i 

85 1 OVIBER was the Hungarian Imtitute principaIIy charg@ wilh carrying out the wnmuction 
responsibiiities of Hungary under hrhe G N  Proje~t. l 



The combination of the [G/N Project] ceases the danger of inundation and 
makes safe the mn off of the floods ... . In the case of the GabEikovo River 
Barrage, conditions improve by the fact ... that the mn off of the flood is 
divided between the power canal and the old Danube riverbedm ." 

13-42 Hungary does not deny that the Treaty Project "would have irnproved 

existing fiood protection in the region", but rather contends that this would "merely have 

added additional secunty to what was othenvise a secure fiood protection ~ ~ s t e r n " ~ ~ .  This is 

put more bluntly in Hungary's "Scientific EvaIuation": 

"As far as flood protection is concerned there was and is no need for the G/N 
Project. The Szigietkoz problems were solved by reinforcement of the dyke 
systems in the 1960s and 1970s, providing a 100-year flood protection which 
complies with international standardsSg ." 

Of course, this is directly contrary to the 1977 Summary of the Joint Contractual Plan, the 

OVIBER brochure and the other sources cited above. A second element in Hungary's 

1 scientific arguments conceming flood control is the claim that Variant "Cu has aven rîse to 

flood control problems. Hungary's allegations in this regard are taken up, in turn, below. 

The Aereed Need for AdditionaI FIood Control 

l 13.43 Hungary's entire analysis of flood control - as the underlined portion of 

the passage quoted above shows - is concerned not with what the Treaty parties agreed tu but 

with what Hunaary believes would provide adequate protection for Hun~arv   on^^^ . This is a 

strange attitude for Hungary tu take (as a Treaty party) towards the problem of flood controI 

that by definition requires the cornbined efforts of the States on both sides of a jointly field 

stretch of river, and particularly so where, as under the G/N Project, a joint endeavour was 

formulated in relation to the needs of both States. 

aa Hwigarian Counter-Mernorial, para. 1.177. 

89 ibid., Vol. 2, p. 5 (emphasis added). - 
90 And ody in one particular part of the Hungarian territory, i.e.. SUgetkaz. Hungary focuses on this 

region done because further downstream, that is in the Nagymaros section of the Project, its territory 
sfopes down to the territory (for the larger part} and therefore there is a natural protection against 
f l d s .  



t 13.44 Before the Gabëikovo section of the Project went into operation under 

Variant "CG, this section (upstream of Sap) was the part of the river stretch between Bratislava 

and Budapest most exposeci to flood risk (at least for ~uiun~ar~). This was so because the 

riverbed of the Danube in this stretch rises above the sur/ounding land on both sides9'. The 

fiood risk here has now been d d t  with through the approxirnate and partial application of the 
1 

Treaty under Variant "C". However, downstream of Sap (where the by-pass canal ends), the i 
flood control problem has not been resolved. For it is hère that the river's gradient becornes 

markedly less steep and sediment deposition occurs, acting as a brake to the flow and causing 

the river to atternpt to meander. The irnpoundment df water in the stretch behind the 
t Nagyrnaros weir was intended to solve this probIern (along with some dredging and dyke 

reconstmction). Moreover, downstream of K o m h o ,  the Hungarian side of the river is 

elevated, providing increased nnhiral protection against fioods. On the Slovak side in this 
l sector, however, the terrain is not elevated, rernaining more vulnerable tu flood risk. Once 

again, the works related to the Nagyrnaros section of the Project would have dealt with this 

problem, providing for substantial new dykes and dyke reconstmction, particularly on the 
I Slovak side. This section, as with the stretch downstream of Sap, remains wlnerable to flood 

due to Hungary's abandonment of Nagymaros. 

91 See, Slovak MemoriaI, para. 1.22, and Illus. Na. 14. & al%, the 1977 Surnmary of the Joint 
Contractua1 Plan. dexribing this region and its suscepiibiliiy to flood, Hungarian Mernorial, Vol. 3, 
Annex 24 (ai p. 302): I 

1 "The p r a n t  conditions of fld conml are getting worse year by year, b u s e  owing to the 
sudden dope change at Palkovilbvo grave1 setdes in: the kd, and consequently the imttom of 
the bed and Ihe warer IeveIs keep an rising. The f i d  Ievels increased 150 cm ktween 19û 1 
and 1950 whch a higher groundwater level over the surrounding ara+ and Iess 
scurity of the levees during flmd< and ice gorgesi The planned miution is advmraeeous 
frorn the flood conirol mint of view, b u s e  h e  most dificuIt and most dangernus Hmhv- 
PaIkoviEovo stretch i s  bv-passed by a diversion canal! ... 

The diçcharge cipaciiy of the diversion canal and the abandoned nverbed after the 
construction of the barrage dong the stretch above ~lalkovihvo jointiy provide the nece&aq 
securitv even anainst the occurrence of a 10 000 vear A d .  Tfie Ievees dong the downstream 
stretch ennire the muired çe~uritv againd the a u d e n c e  of a IOOO vear f l d .  

With respect to ai1 these facts the conciusion can be drawn, that with the construction of the 
planned GaMikovo - N a v o s  Barrage system the resuesîed Iwel of f l d  protection of the 
enlire sumundinv area will be provided, thereftre the value of the watersïted am, 
considering the continual development of the agricuIhrraI prduction, indushy and 
municipditi~, will be constantly rising. " Emphasis added. 

In the Iight of the above (king emcts from a jointly prepared document conternprary with the 1977 
Treaty) and, in particdu, the underlincd passages, Hungary's ~ r t i o n  that "[il t was acknowIedgd by 
boîh sides bat the appropriate daign slandard was the 100-y? f l d "  is quile untenable. Hungarian 
Counter-Mernoriai, para. 1.175. 1 



13.45 The concept of the GM Projeci, as rnentioned above in relation tu 

navigationE, was to provide an intenatsd solution to the problems of flood controI and 

navigation, and tu meet the needs for eIectricaI energy (not ody for domestic use but dso as a 

means of paying for the GM ~ro jec t )~~ .  

13.46 Hungary's argument is that by 1977 it had built its dykes su as tu protect 

the territory of Szigetküz to the safety sfandard of the IO0 year flood and, therefore, it needed 

no more flood protection. But this is both deceplive as weII as being contradicted by au 

Hungary's past assessrnent?. The essential dement of flood saiety in the GabCikovu section 

of the Gm Project was tu divide the flood waters between the bypass canal and the old 

Danube. The starting point adopted by the Treaty parties in =sesang flood risk was not the 

100 year flood but the 1,000 year flood"; and the Project's agreed operating regulations 

pruvided for the diversion of the 1,000 year flood (waters having a discharge of 13,000 rn3ls) 

in such a way that the dyke systems buiIt dong the oid Danube tu the 100 year flood standard 

were adequate, as the table beIow illustrates: 

ProbabiIitv Nurnber of Years Quantity in cubic metres 
per second im3fs) 

0.01 I0,OOO 15,000 
O. 1 1.000 13,000 
I IO0 10,600 
2 50 9,550 
5 20 8,750 

10 IO 7,900 

Then the method of dividing the waters was arrived at in order tu cdculate the safety standard 

for the various structures, as shown below: 

E 
&g, para. 13-34, a b e .  

93 To have attempled ta deaI adequately with the enormously cxpensive m e a u m  requïreb for navigation 
improvement and fld conmi wouId have k n  prohibirive is the view of the Treaty parties, without 
rhe means of financing provided by prducing e1fxtricaI encra. 

94 Sec. gara., 13.41, &YS. 

'' See, VoI. III, p. 247. 



Structure 

Weir on the by-pass canal 
Weir in inundaiion 
Hydrrielectric power plant 
Navigation Iocks 
WithdrawaIs and Iossea 
Tota t 

i 
Safetv Standard 
1 {m3/sl 
I 1 400 

13-47 This is where Hungaryfs daeptiie reference tu the 100-year dyke 
I 

structures cornes in. In the event of the 1,000 year Sofid, the total discharge of 13,OûO m31s 

wauld be divided, so that the discharge d o m  the old D!mube would not exceed 7,680m3/s, 
I thus allowing its dykes tu be buiIt only tu the 100 year standard (a discharge of up to 10,600 
I m3/s). In other words, to the extent Hungary's dykes mft the 100 year standard, Hungary's 

side of the river was safe against the 1,000 year flood . but only provided the GabEikovo i section of the Proiect had been put into operation dividing the flood waters. That is not at dl 
1 

the same thing as saying that the GN Project was not necessary tu &#rd adequate dety 

against floods, even as to Hungary dune. 

13.48 The flood risk in the Projectrs ~a&aros seciion - that is, downstrearn 
I 

of the bypass canal tu the Danube's confluence with the Ipel river - does not feature in the 
1 

Hungarian Memurial for this is a risk felt for the targer Fart by Slovakia aIona The dyke 
I reconstruction on the SIovak side was compIeted afier Hungary's abandument of the 
I 

projeetW. But these dykes formed part of an integrated flood control system, cumprising 
i purnping stations and uther protection memures that camot be implemented without the 
I construction of the Nagymaros weir. Thus, the SIovak sidq is stiII expused to flood risk in ttirs 

region, as a resuIt ofHungaryts breach of its Treaty ûbligatibns in respect tu Nagymaros. 

96 In VoI. 2 of Hungary's Counter-Mernoria1 { at p. 5 )  crise is expressed thaf Ctechmlavalaa 
coniinued îhis w r k  "afttr Hungary had suspend& worh  al ~ a ~ o s X .  Perhaps the author of îhis 
part was unawart that Cmhoslovakia had dso work fo perfqrm in the N a m o s  section - and that 
iîs side of the river in ihis section was m m  exposed to fi& Gsk than tke Hurigarian side. 



Hun~arv's FaIse Accusation that Variant "C*' Has Caused Hood 
Risk ProbItrns 

1 13.49 The Hungarian Counter-Memurial &arts o r  its "evabation" of the 

engineering aspects of Variant "Cu in terms of flood contro1 by pointing tu the dificulties of 

such a iask "due to the al& ma1 Iack of information concerning" these aspectp. This dues 

not deter Hungary from proceeding to make m engineering assessment, anyway. 

1 3.50 Hungary criticises the Project's aIIeged fauIty engineering standards said 

tu have been based on COMECON regulations. But in 1989, in the study that Hungary 

cornrnissioned by Ecologia, the US engineer who evduated the engineering aspects of the GM 

Project for the study, Professor Hany Schwartz, was cornplirnentary as to the engineering 

standards followsdsg . In any event, Hungary's allegations are conclusivel y disproved by 

Chapter 1 1 of VoIume III hereto, which examines the engineering of the Project and Variant 

"Cu in detail. 

13.51 In sum, HungaSs consideration of what it regards as exarnpIes of the 

rnaIfincticlning of "key elernents of the Original Project and Variant Cu is very unconvincirig 

and appears to be intended as a diversiunary tactic (away frum the issues of importance in this 

The incident rnentioned where an unassembltd flood gate was washed away at the 

Cunovo weir while the GabEikovo section was being put into operation under Variant "C" was 

not the result of faulty wwk at aU; it happened because of the very unusual occurrence of a 

major flood during the construction of the inundation weir. These and the other dlegations 

made here by Hungary have already been deaIt witb fuIIy in the SIovak ~ounter-~ernorial '~ ; 

and annexed in Volume III .is a detailed technical analysis of the unusual flood event in 

November 1992 that caused this as yet unassernbIed flood gate tu be washed away. No 

97 Hungarian Cornter-Mernorial, para. 3.82. Once again, H n n w  pl=& the lack of infomtion as to 
Varian1 '%" due to Cmhosiovakia's (and SIovakia's) refusal lo cmperate. Sec. SIovak Couter- 
Mernosid, para. 5.07, s g . ,  for a rebrrtui of this incorrect confention. 

98 See, para. 12.58. aime. 

99 Hungarian Counrer-Mernorial, para. 3.84, S. 

IW 8Iovak Counler-MemoriaI, para. 8.5 1, S. 



indication of fauliy design, bad worlvnanship or negligence is revded by the incident, and no 
I 

h m  was caused to ~ u n ~ a r y ' "  . 

13.52 Similarly, bofh the SIovak ~ountdi -~nior ia l  and Volume IIi hereto 
I respund in full tu Hungary's contention that a "worrying ppect of design and construction is 

the increase in flood risk producd by Variarit " c " ' ~ .  What SIovakia's responses reved is that 
I 

Hungary has sirnply produced a flood risk of its own by using the wong figures concerning the 

flood management operations of Variant "CH. 1 

13.54 It is regrened that Hungary, who hy abandoned the Project and failed 

13.53 In its VoIrrme 2, Hungary's Couriter-Mernorial fauIts Variant "C" in ils 

handling ofice conditions on the basis that at times navigation may be b~ocked'" . Apparently, 
I the person preparing the critique was unaware that severe;ice conditions normalIy do intempt 

navigation for relatively short periods. The discussion of ice rrelease in Chapter 1 1 of Volume 

to carry out al1 the flood control sshould constnrct' an 

argument bIaming Czechoslovakia (and it - Hungary - tu flood risk - 
when the tmih of the matter is ihat af ia  the of the GabEkovo section through 

Vanant "Cu, the Szigetkoz region of Hungary (above is now protected against even the 

1,000 year flood. 

III hereto explains how Variant "Cu operates here in 

f~ishion '~ .  

101 Vol. III, pp. 249-250. 

an entire sat isfactq and routine 

102 I Hunganan Counter-Mernoid, para. 3.85. See, VoI. III, hereto, Ch. 12, Sec. 2. & dw, Vol. II, 
hereto, cornmen& i and 2 to "Scienlific €valuaiion' pp. 32-331 

'" Hungariarr Counter-MernoriaI, Vol 2, pp. 34-35. 

IW Vol. iiI, hereto, pp. 250-257. 



CEIAPTER XN. THE REMEDLAL POSITION 

1 4.0 1 The Hungarian Counter-Memurial begins its discussion of "The 

RemediaI Issues" in Chapter 7 by assertie that the Parties are agreed that, in this first phase of 

the case, the Couri is confined tu dealiig with '"the substantive questions ... in ArticIe 2(1) of 

the Special Agreement, Ieaving consequentid issues .. . for a possible subsequent phase ... " ' . 
That is tme in as much as, in Slovakials view, the Court should in this first phase confine itself 

to issues of IiabiIity, and postpone quantification of damages tu a Iater phase. The reascin why, 

in ifs Mernorial, Slovakia attempted a provisional quantification of its Iosses was simpIy 10 

enable the Court tu see why, given the huge lusses anticipated, Czechoslovakia (followed by 

SIovakia) had nu option but tu impIement the 1977 Treaty Project uniraterally su far as 

possi bIe. 

14.02 But Hungary sees the "consequeritiaI issues" as including not rnerely 

quantification of damages but aIso what it l e m s  "the modalities of implementation of the 

judgmentuZ . Whatever this may mean tu Hungary, it sannot mean that the Court may in due 

course turn 10 the modalities af implementing a Ternporary Water Management ~ e ~ i r n e ~  . Nor 

can it mean that the Court's judgment on IiabiIity wilI, of itself, be without practid 

ccinsequence, and that it wiII be fur a Iater judgment tu deal with the "modalities of 

irnpIementationn . 

14.03 If, as SIovakia believes to  be the case, Hungary is found to be in breach 

of the 1977 Treaty, certain conseque~ces flow h m  the finding of breach as a matter of law. 

Those consequaces are not suspended until some Iater judgment shorrld spell out the 

obligations of Hungary. The immediate consequence is that the obligation of cessation of the 

1 Hungarian Counter-Mernorial, para. 7.0 1. 

2 &id. - 
3 See, above, para. I 39, gi =. 



u n l a f i l  a d  operates furthwith. It is the very fint df the obligations spelt out by the 

International Law Commission in the following tems: 

"Article 6fCessation ofwronghI conduct 

A State whose condua constitutes an internatioidly mongful sct haWig a 
continuing character is under the obligation tu Fase that conduct, without 
grejudice to f he responsibilif y it has dready incurred4 . " 

I 
Where the obligation in breaçh is an obiigafion to do sorn'ething < o b l i g a f i o n d t  such as 

I an obligation tu perfiurm a treaty as in this case, as cuntrasted with an obIigation not tu do 
I something (obfination de ne pas faire), the duty of cessation becornes an obIigation tu cease the 
I 

breach and perform the treaty. In the words of the SpeciaI Rapporfeur of the I.L.C.: 

l 
"The Staie injured by the violation of an obIigation Ide faire wudd thus have an 
alternative. Tt may insist upon the discharge of t/ie obligation, namely, by a 
daim of cessation of faiIure tu discharge (a daim that, without prejudice to 

I reparation, is covered by the 'primary' rule); or it may, circurnstances ppermitting, 
invoke ArticIe 60 of the Vienna Convention oc the Law of Treaties for 
'termùiating the treaty'. . .' . " 

4 I Renorî of the LL.C. on the Work of ils 45rh Session (19933 G. A.O.R. 48th Ses., Suppl. No. IO 
<A148/10), p. 130. l 

14.04 In the present case. the option for 'Czechoslovakia of temùnating the 
I 

1977 Treaty because of the material breach by Hungarjr was whoIIy irnpractical, as 
I dernonstrated above in Chapter IX, and in consequence Czecho$ovakia, and now Slovakia, is 

i Preliminary Repon on State Responsibility by Amgio RUA, Yarboak of thî In tmt ioaa l  Law 
Commission, 1988, Vol. II, Part 1 ,  p. 16, para. 44. 

entitled to insist upon performance. That right foIIows iy operation of law upon the finding 

that Hungary is in breach. It is not a matter tu be postponed, perhaps for years, until a 
I subsequent phase of the case concerned wi th "the modalities of implemenration", as Hungary 

irnplies. 



S E ~ I U N  1, JudiciaI Remedies 

14.05 In a rather curious section6, Hungary castigates CzechosIovakia fur 

adopting what it tems a me&ure of self-help, that is Variarit "Ci', which it says is of a 

permanent charmer rather than a temporary measure pending resolution of the dispute. 

Coming from a Party wfrich has authorised large expendiîures for the dernolition of the wEer 

dam, with a view to ensuring that the N a p a r o s  barrage wilI never be built, the accusation is 

diRcuIt tu take serioudy; but it is, in any event, mispIaced for at Ieast two reasons. 

14.06 F B ,  Variant "C" is not self-heIp. It is justified as the best and most 

feasible approximation tu the Treaty that could be achieved given Hungary's refusal of any 

couperation by ~ u n ~ a ~ y ' .  Second, Variant "Cu is reversible' for Variant "CH is simply the 

provisional dyke and the new dam at Cunovo. The costs of remuval are estirnated tu be 30% 

of the costs of construction. ksurning DunakiIiti is built and operated as planned under the 

Treaty, the @es at ~ u n u v u  could simply be Iefi upm su controI over the river's fiow wouId 

shift tu Dunakiliti. It should be cIear that, for Slovakia, "reversibility" means a return to the 

Treafy. It is cIear that for Hungary "reversibiIity" means a return tu a state of nature, with the 

tuta1 destruction of alI the structures completed under the Treaty, such as the GabCikovo step 

and barrage, the bypass canal and the reservoir. In Hungary's Mernoriai the Court is asked tu 

determine that SIovakia is obliged: 

l "(a) tu return the waters of the Danube to their course; 

(b) tu sestore the Danube tu the situation it was in prior tu the 
9 1, putting into effect of the provisionaI soIution ... . 

It cannot be supposed that Hungary expects Slovakia tu remove only the temporary Variant 

"Cu structures, leaving intact the structures l~wfully built a-rding to the original 1977 Treaty 

scherne. The ecuIogicaI (not to say ecunomic) disaster of a vast, empty resemoir; an ernpty 

bypass canal; and an idle, useiess power station and Iocks at Gabcikovo through which water 

6 Hungarian Corrnter-Memorid, paras. 7.03-7.09. 

Y Sec. SIovak Mernorial, Chapftr VII. 

s a Siovak Counttr-Mernorial. Annex 24 (al p. 282). 

9 Hungarian Mernoriai, pam. 1 1.20. 



no longer nowed is too hon-ific to contaplate. So it h d  to be asaumed that Hungary mpects 
l 

Sluvakia tu dernoIli& au these structures, too. In short, "kversibi~ity" for Hungary means total 
I 

abandonment of the Treaty and the destruction of every&ng built pursuant to the Traty. 

SECTION 2. Res~onsibiIitY for UnlawfuI ~ o n d u d  

l 

14-07 The argument that because Variant 

14.08 SIovakia has no disagreement with 'the proposition that "A State wfiich 
I engages in unlawfui conduct must be taken tu have assumed the risks and burdens of that 
I 

sond~ct"'~. This should, in a iater stage of these proceedings, translate into the responsibility 

of Hungary for a11 damages wkch are the direct and conaequences of Hungary's 

unlawful breach of the 1977 Treaty. 

"C" is a permanent structure it is 

S E ~ T ~ U N ~ .  Remedies in ReIation to the ~xa~oitation of Shared Natural 

se unIawfu1 is nonsensicd. The permanent or "non-reversibIeN features of what Hungary - 
I chouses to f erm Variant "Cu are preciaely those structures p lmed under the 1977 Treaty. 
1 

These are the reservoir, the bypass canal, Icicks and hygroelectric power pIant. Hungary's 

argument is tantamount to saying that the performance ofhe Tnaty is per se unlawful. 
I 

Resources i 

1 -  
14.09 Hungazy's argument here" appears tu be that the waters of the Danube 

I 
1 are "shared naturd resources" (correct); that the principle of permanent sovereignq uver 

natural resources is part of jus cogens (irelevant because tbat principie applies to national, not 

"shared", resources); that therefore a State's sovereignt y 1 over such resources is indienable 

(irrelevant for the same reasonI2 x and tbat thereiore % fortiori. no treaty or othw arnngemad 
I 

should be interpreted as invulving any such a~ienation"'~ (equaIIy irrelevant). The whole I 
Hungarian argument is rnisconceived precisely because it is k a  agreements çuch as the 1977 

IO 
I 

Hungarian Counter-Mernorial, para. 7.1 1. i 
12 This extmordinary pmpooiiion wodd mean that any inter-&te atteaty for the joint aploimïa~ion of a 

s h e d  naturai resource, diutiich thete are m y  examples, wbuM be invaiid. 
I 

13 Hungarian Counter-Mernorial, para. 7.1 5. l 



Treaty that States normdly deyelop and utilise sbared naturd resources. In addition, 

Hungary's arguments are i devan t  tu the question of rernedies. 

14. IO It is noteworthy that H u n g q  just stops short - but udy just - of arguing 

that the 1977 Treaty was invalid as a treaty vioIating a mIe of jus cogens. Hungary suggests 

that the principle of permanent çovereignty affecta the way the Court shouId inte'pret the 1977 

Treaty. But in f a ,  under the Iaw of treaties, a plea of jus cop.ens goes to the validiiy of the 

treatyI4, not tu rnatters of interpretation, so if Hungary r d l y  wishcs to invoke jus cogens it 

must be prepared tu argue that the 1977 Treaty was invdid fiom its inception. 

SECTION 4. The Quantification of Losses 

14.1 1 Both Parties are agreed that this is a matter to be dedt with in a 

subsequent phase of the case. There are, however, same observations by H u n g q  which merit 

comment even at this stage. 

14.12 Hungary expresses surprise that SIovakia cIairns the construction costs 

of Y ariani "C" in the years 199 1 - 1992, but not in the pars 1989- 1990" . The answer is simple 

enough, and even the most curçor). reading of the Slovak Mernorial will give it. The 1989- 

1990 costs were the costs of work performed under the Treaty. The first stage of Variant "C" 

invorved the wmpletion on Czechoslovak territory of those wurks for which Hungary assumed 

responsibility under the Treaty, but faiIed to compIete. This first stage began only in 1991- 

1 99216. 

14.13 Then Hungary asks why the Treaty's cost-sharing formula was not 

applied to Variant "c"" . If  t his is n i a n t  to impIy that Hungary was prepared to contribute 

Id &. Article 53 of fit Vienna Convention. A pIea of jus #Fens can aIso go to Iermiriation of a Uealy 
where the ruIe of jus cozens eme& subsequent to iht treaty. But Hungary cannot intend ihat, sinœ 
Hungary invokes GerreraI AssembIy ResoIution 1803(XVIII) which was much prior to the 1977 Traîy. 

15 Hungarian Counier-Mernorial, para. 7.18. 

l6 SIovak Mernorial, para. 5.28. 

17 Hungarian Couriter-Mernorial, para 7.1 8. 





14.18 The Hungatian thesis makes a mockery of the nom pacta sunt semanda 

which represents a basic value in international society. It ia a thesis of anarchy, in which any 

party, on the basis of changes in political moud, advances in science and technology, or 

evolution in the law, cm simpIy set aside a binding treaty, even a treaty of recent urigin, not 

yet fuIIy irnplemented. If this thesis were tu triumph, the damage done to inter-State 

reIationships and the Iaw on which they are founded would b t  tmly catastrophic. 





On the basis of the evidence and Iegal arguments presented in the 

SIovak Memurial, Counter-Mernorial and in ttiis Reply> and resekg  the ri& tu 
supplement or amend its daims in the Iight offurther pleadings? the Slovak Republic 

Requests the Court tu adiudne and declare: 

1. That the Treaty between Hungary and CzechusIovakia of I 6 Septernber 1 977 

concerning the construction and operation of the WCfkovo-Nagqmarus 
Sysrern of Locks, and related instruments, and to which the Slrivak RepubIic is 

rhe acknowledged successor, ia a treaty in force and has been so h m  the date 

of its conclusion; and that the notification of temination by the Republic of 

Hungary on 1 9 May 1992 was without legaI effect. 

2. That the RepubIic of Hungary waa not entitled tu suspend and subsequently 

abandon the works on the Nagymaros Pruject and on that part of the 

Gabcikovo Project for which the 1977 Treaty attributed responsibiIity tu the 

RepubIic of Hungary. 

3. ThattheactofproceedingwithandputtingintooperatiunVariant"C",the 

"provisional solut ion", was Iawful. 

4. That the RepubIic of Hungary must therefure cease forthwith al1 cunduct which 

irnpedes the fulI and bona fide irnplernentation of the 1977 Treaty and must 

take al1 necessary steps tu fuIfil its own obIigations under the Treaty without 

further delay in order ta restore cornpliance with the Treaty. 

5 .  That, in consequeme of its breaches of the 1977 Treaty, the RepubIic of 

Hungary is iiabIe tu pay, and the SIovak RepubIic is entitled tu receive, full 

compensation for the Ioss and damage caused tu the SIovak Republic by those 

breaches, pbs interest and Ioss of profits, in the amounts tu be determinai by 

the Court in a subsequent phase of the proceedings in this case. 

(Signed). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Peter Tomka 
Agent of the SIovak RepubIic 
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